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of the 

SU PREM E COU RT 

during the time of these reports 

JOHN G. ROBERTS, Jr., Chief Justice. 
CLARENCE THOMAS, Associate Justice. 
RUTH BADER GINSBURG, Associate Justice. 
STEPHEN BREYER, Associate Justice. 
SAMUEL A. ALITO, Jr., Associate Justice. 
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ELENA KAGAN, Associate Justice. 
NEIL M. GORSUCH, Associate Justice. 
BRETT M. KAVANAUGH, Associate Justice. 
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JOHN PAUL STEVENS, Associate Justice. 
SANDRA DAY O'CONNOR, Associate Justice. 
ANTHONY M. KENNEDY, Associate Justice. 
DAVID H. SOUTER, Associate Justice. 

ofcers of the court 
WILLIAM P. BARR, Attorney General.* 
NOEL J. FRANCISCO, Solicitor General. 
SCOTT S. HARRIS, Clerk. 
CHRISTINE LUCHOK FALLON, Reporter of 

Decisions. 
PAMELA TALKIN, Marshal. 
LINDA S. MASLOW, Librarian. 

*Attorney General Barr was presented to the Court on May 28, 2019. 
See post, p. iii. 
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SUPREME COURT OF THE UNITED STATES 

Allotment of Justices 

It is ordered that the following allotment be made of the Chief 
Justice and Associate Justices of this Court among the circuits, 
pursuant to Title 28, United States Code, Section 42, and that such 
allotment be entered of record, effective October 19, 2018, viz.: 

For the District of Columbia Circuit, John G. Roberts, Jr., 
Chief Justice. 

For the First Circuit, Stephen Breyer, Associate Justice. 
For the Second Circuit, Ruth Bader Ginsburg, Associate 

Justice. 
For the Third Circuit, Samuel A. Alito, Jr., Associate Justice. 
For the Fourth Circuit, John G. Roberts, Jr., Chief Justice. 
For the Fifth Circuit, Samuel A. Alito, Jr., Associate Justice. 
For the Sixth Circuit, Sonia Sotomayor, Associate Justice. 
For the Seventh Circuit, Brett M. Kavanaugh, Associate 

Justice. 
For the Eighth Circuit, Neil M. Gorsuch, Associate Justice. 
For the Ninth Circuit, Elena Kagan, Associate Justice. 
For the Tenth Circuit, Sonia Sotomayor, Associate Justice. 
For the Eleventh Circuit, Clarence Thomas, Associate Justice. 
For the Federal Circuit, John G. Roberts, Jr., Chief Justice. 

October 19, 2018. 

(For next previous allotment, see 586 U. S., Pt. 1, p. iii.) 
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PRESENTATION OF THE ATTORNEY GENERAL 

Supreme Court of the United States 

TUESDAY, MAY 28, 2019 

Present: Chief Justice Roberts, Justice Thomas, 
Justice Ginsburg, Justice Breyer, Justice Alito, 
Justice Sotomayor, Justice Kagan, Justice Gorsuch, 
and Justice Kavanaugh. 

The Chief Justice said: 

The Court now recognizes the Solicitor General of the 
United States. 

Solicitor General Francisco said: 

Mr. Chief Justice, and may it please the Court. I have 
the privilege to present to the Court the Eighty-ffth Attor-
ney General of the United States, the Honorable William P. 
Barr, of Virginia. 

The Chief Justice said: 

General Barr, on behalf of the Court, I welcome you back 
as the Chief Legal Offcer of the United States and as an 
offcer of this Court. We recognize the very important re-
sponsibilities that are entrusted to you. Your commission 
as Attorney General of the United States will be noted in 
the records of the Court. We wish you well in the discharge 
of the duties of your new offce. 

Attorney General Barr said: 

Thank you, Mr. Chief Justice. 

iii 



I N D E X 
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ABORTION. 

Disposal of fetal remains by abortion providers—Rational basis re-
view.—Indiana's law relating to the disposition of fetal remains by abor-
tion providers passes rational basis review; certiorari is denied on the 
question whether the State may bar the knowing provision of sex-, race-, 
or disability-selective abortions by abortion providers, as only the Seventh 
Circuit has addressed this kind of law. Box v. Planned Parenthood of 
Indiana and Kentucky, Inc., p. 490. 

ADMINISTRATIVE LAW. 

Finality of Social Security Appeals Council dismissals—Judicial re-
view of agency actions.—A Social Security Administration Appeals Coun-
cil dismissal on timeliness grounds of a request for review after a claimant 
has had an administrative law judge hearing on the merits qualifes as a 
“fnal decision . . . made after a hearing” for purposes of allowing judicial 
review under 42 U. S. C. § 405(g). Smith v. Berryhill, p. 471. 

ARMED CAREER CRIMINAL ACT. 

Definition of burglary—Applicability of Armed Career Criminal 
Act.—Michigan's third-degree home-invasion statute substantially corres-
ponds to or is narrower than generic burglary for purposes of qualifying 
for enhanced sentencing under the Act. Quarles v. United States, p. 645. 

ATOMIC ENERGY ACT. 

State regulation of uranium mining—Preemption under the Atomic 
Energy Act.—The Fourth Circuit's judgment that the Act does not pre-
empt Virginia's prohibition on uranium mining in the Commonwealth is 
affrmed. Virginia Uranium, Inc. v. Warren, p. 761. 

BANKRUPTCY. 

Bankruptcy discharge orders—Civil contempt for creditor violations— 
Standard for fair ground of doubt.—A creditor may be held in civil con-
tempt for violating a bankruptcy court's discharge order if there is no fair 
ground of doubt as to whether the order barred the creditor's conduct. 
Taggart v. Lorenzen, p. 554. 

CIVIL CONTEMPT. See Bankruptcy. 
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CIVIL PROCEDURE. See Federal Courts. 

CIVIL RIGHTS ACT OF 1964. 

Title VII charge-fling precondition—Procedural requirements in dis-
crimination claims.—The charge-fling precondition to suit set out in 
Title VII of the Civil Rights Act of 1964 is not a jurisdictional require-
ment. Fort Bend County v. Davis, p. 541. 

CLASS ACTION FAIRNESS ACT OF 2005. See Federal Courts. 

CONSTITUTIONAL LAW. 

Double jeopardy—Dual sovereignty doctrine—Separate sovereigns 
may prosecute same offense.—The dual sovereignty doctrine—under 
which two offenses are not the “same offence” for double jeopardy pur-
poses if prosecuted by separate sovereigns—is upheld. Gamble v. United 
States, p. 678. 

Freedom of speech—First Amendment retaliation claims—Probable 
cause as a bar to relief.—Because police offcers had probable cause to 
arrest Bartlett, his First Amendment retaliatory arrest claim fails as a 
matter of law. Nieves v. Bartlett, p. 391. 

Freedom of speech—Public access television—Private operator not a 
state actor for First Amendment purposes.—Petitioner, a private non-
proft corporation designated by New York City to operate the public ac-
cess channels on the Manhattan cable system owned by Time Warner (now 
Charter), is not a state actor subject to the First Amendment. Manhat-
tan Community Access Corp. v. Halleck, p. 802. 

CREDITORS' RIGHTS. See Bankruptcy. 

CRIMINAL LAW. See also Armed Career Criminal Act; Constitu-

tional Law. 

Pretrial detention credited as time served—Tolling of supervised-
release terms.—Pretrial detention later credited as time served for a new 
conviction tolls a supervised-release term under 18 U. S. C. § 3624(e), even 
if the court must make the tolling calculation after learning whether the 
time will be credited. Mont v. United States, p. 514. 

CRIMINAL PROCEDURE. See Armed Career Criminal Act; Crimi-

nal Law. 

DEBTOR RELIEF. See Bankruptcy. 

DOUBLE JEOPARDY. See Constitutional Law. 

DUAL SOVEREIGNTY. See Constitutional Law. 

DUE PROCESS. See Abortion. 

ELECTION LAW. 

Legislative standing in redistricting challenges—Authority to appeal 
adverse decisions.—The House of Delegates lacks standing to appeal the 
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ELECTION LAW—Continued. 
invalidation of Virginia's redistricting plan. Virginia House of Delegates 
v. Bethune-Hill, p. 658. 

EMPLOYMENT DISCRIMINATION. See Civil Rights Act of 1964. 

ENERGY LAW. See Atomic Energy Act; Federal-State Relations. 

ENVIRONMENTAL LAW. See Atomic Energy Act. 

EQUAL PROTECTION. See Abortion. 

FEDERAL COURTS. See also Administrative Law; Bankruptcy; 

Civil Rights Act of 1964. 

Removal jurisdiction—Third-party counterclaim defendants in class 
actions.—Neither the general removal provision, 28 U. S. C. § 1441(a), nor 
the removal provision in the Class Action Fairness Act of 2005, § 1453(b), 
permit a third-party counterclaim defendant to remove a class-action claim 
from state to federal court. Home Depot U. S. A., Inc. v. Jackson, p. 435. 

FEDERAL JURISDICTION. See Federal Courts. 

FEDERAL PREEMPTION. See Federal-State Relations. 

FEDERALISM. See Atomic Energy Act; Constitutional Law. 

FEDERAL-STATE RELATIONS. 

Federal law governs unless state law flls a gap—Outer Continental 
Shelf Lands Act.—Under the Outer Continental Shelf Lands Act, where 
federal law addresses the relevant issue, state law is not adopted as surro-
gate federal law on the Outer Continental Shelf. Parker Drilling Manage-
ment Services, Ltd. v. Newton, p. 601. 

FIFTH AMENDMENT. See Constitutional Law. 

FINAL AGENCY ACTIONS. See Administrative Law. 

FIRST AMENDMENT. See Constitutional Law. 

FREEDOM OF SPEECH. See Constitutional Law. 

GERRYMANDERING. See Election Law. 

GOVERNMENT LITIGATION. See Intellectual Property. 

HEALTH LAW. See Abortion; Statutory Interpretation. 

INDIANA. See Abortion. 

INTELLECTUAL PROPERTY. 

Federal Government as petitioner—Status as a “person” under the 
Leahy-Smith America Invents Act.—The Federal Government is not a 
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INTELLECTUAL PROPERTY—Continued. 
“person” capable of petitioning the Patent Trial and Appeal Board to insti-
tute patent review proceedings under the Act. Return Mail, Inc. v. Postal 
Service, p. 618. 

JUDICIAL REVIEW. See Administrative Law. 

JURISDICTION. See Civil Rights Act of 1964. 

LABOR LAW. See Federal-State Relations. 

LAW ENFORCEMENT. See Constitutional Law. 

LEAHY-SMITH AMERICA INVENTS ACT. See Intellectual 

Property. 

LEGISLATIVE AUTHORITY. See Election Law. 

MEDIA LAW. See Constitutional Law. 

MEDICARE. See Statutory Interpretation. 

NATURAL RESOURCES. See Atomic Energy Act. 

OUTER CONTINENTAL SHELF LANDS ACT. See Federal-State 

Relations. 

PATENTS. See Intellectual Property. 

POLICE CONDUCT. See Constitutional Law. 

PREEMPTION. See Atomic Energy Act. 

PROBATION AND PAROLE. See Criminal Law. 

REDISTRICTING. See Election Law. 

REMEDIES. See Bankruptcy. 

REMOVAL JURISDICTION. See Federal Courts. 

REPRODUCTIVE RIGHTS. See Abortion. 

RETALIATION. See Constitutional Law. 

RULEMAKING. See Statutory Interpretation. 

SENTENCING. See Armed Career Criminal Act; Criminal Law. 

SENTENCING GUIDELINES. See Armed Career Criminal Act. 

SOCIAL SECURITY. See Administrative Law. 

STANDING TO SUE. See Election Law. 

STATE ACTION. See Constitutional Law. 
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STATE REGULATION. See Abortion; Atomic Energy Act. 

STATUTORY INTERPRETATION. See also Administrative Law; In-

tellectual Property. 

HHS policy change—Failure to comply with notice-and-comment rule-
making obligations.—Because the Department of Health and Human 
Services neglected its statutory notice-and-comment obligations when it 
revealed a new policy that dramatically—and retroactively—reduced 
Medicare payments to hospitals servicing low-income patients, its policy 
must be vacated. Azar v. Allina Health Services, p. 566. 

SUPERVISED RELEASE. See Criminal Law. 

SUPREME COURT. 

1. Presentation of Attorney General, p. iii. 
2. Rules of the Supreme Court, p. 1071. 
3. Amendments to Federal Rules of Appellate Procedure, p. 1077. 
4. Amendments to Federal Rules of Bankruptcy Procedure, p. 1087. 
5. Amendments to Federal Rules of Criminal Procedure, p. 1095. 
6. Amendment to Federal Rules of Evidence, p. 1101. 

TELEVISION BROADCASTING. See Constitutional Law. 

TITLE VII. See Civil Rights Act of 1964. 

VIRGINIA. See Atomic Energy Act; Election Law. 

VOTING RIGHTS. See Election Law. 

WORDS AND PHRASES. 

“[F]inal decision . . . made after a hearing.” 42 U. S. C. § 405(g). Smith 
v. Berryhill, p. 471. 

“[P]erson.” Leahy-Smith America Invents Act. Return Mail, Inc. v. 
Postal Service, p. 618. 
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NIEVES et al. v. BARTLETT 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 17–1174. Argued November 26, 2018—Decided May 28, 2019 

Respondent Russell Bartlett was arrested by police offcers Luis Nieves 
and Bryce Weight for disorderly conduct and resisting arrest during 
“Arctic Man,” a raucous winter sports festival held in a remote part of 
Alaska. According to Sergeant Nieves, he was speaking with a group 
of attendees when a seemingly intoxicated Bartlett started shouting at 
them not to talk to the police. When Nieves approached him, Bartlett 
began yelling at the offcer to leave. Rather than escalate the situation, 
Nieves left. Bartlett disputes that account, claiming that he was not 
drunk at that time and did not yell at Nieves. Minutes later, Trooper 
Weight says, Bartlett approached him in an aggressive manner while he 
was questioning a minor, stood between Weight and the teenager, and 
yelled with slurred speech that Weight should not speak with the minor. 
When Bartlett stepped toward Weight, the offcer pushed him back. 
Nieves saw the confrontation and initiated an arrest. When Bartlett 
was slow to comply, the offcers forced him to the ground. Bartlett 
denies being aggressive and claims that he was slow to comply because 
of a back injury. After he was handcuffed, Bartlett claims that Nieves 
said “bet you wish you would have talked to me now.” 

Bartlett sued under 42 U. S. C. § 1983, claiming that the offcers vio-
lated his First Amendment rights by arresting him in retaliation for his 
speech—i. e., his initial refusal to speak with Nieves and his intervention 
in Weight's discussion with the minor. The District Court granted sum-
mary judgment for the offcers, holding that the existence of probable 
cause to arrest Bartlett precluded his claim. The Ninth Circuit re-
versed. It held that probable cause does not defeat a retaliatory arrest 
claim and concluded that Bartlett's affdavit about what Nieves allegedly 
said after the arrest could enable Bartlett to prove that the offcers' 
desire to chill his speech was a but-for cause of the arrest. 

Held: Because there was probable cause to arrest Bartlett, his retaliatory 
arrest claim fails as a matter of law. Pp. 397–409. 

(a) To prevail on a claim such as Bartlett's, the plaintiff must show 
not only that the offcial acted with a retaliatory motive and that the 
plaintiff was injured, but also that the motive was a “but-for” cause of 
the injury. Hartman v. Moore, 547 U. S. 250, 259–260. Establishing 
that causal connection may be straightforward in some cases, see, e. g., 
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Mt. Healthy City Bd. of Ed. v. Doyle, 429 U. S. 274, but other times it is 
not so simple. In retaliatory prosecution cases, for example, the causal 
inquiry is particularly complex because the offcial alleged to have the 
retaliatory motive does not carry out the retaliatory action himself. In-
stead, the decision to bring charges is made by a prosecutor—who is 
generally immune from suit and whose decisions receive a presumption 
of regularity. To account for that “problem of causation,” plaintiffs in 
retaliatory prosecution cases must prove as a threshold matter that 
the decision to press charges was objectively unreasonable because it 
was not supported by probable cause. Hartman, 547 U. S., at 263. 
Pp. 398–401. 

(b) Because First Amendment retaliatory arrest claims involve causal 
complexities akin to those identifed in Hartman—see, e. g., Reichle v. 
Howards, 566 U. S. 658; Lozman v. Riviera Beach, 585 U. S. 87 the same 
no-probable-cause requirement generally should apply. The causal in-
quiry is complex because protected speech is often a “wholly legitimate 
consideration” for offcers when deciding whether to make an arrest. 
Reichle, 566 U. S., at 668. In addition, “evidence of the presence or 
absence of probable cause for the arrest will be available in virtually 
every retaliatory arrest case.” Ibid. Its absence will generally pro-
vide weighty evidence that the offcers' animus caused the arrest, 
whereas its presence will suggest the opposite. While retaliatory ar-
rest cases do not implicate the presumption of prosecutorial regularity 
or necessarily involve multiple government actors, the ultimate problem 
remains the same: For both claims, it is particularly diffcult to deter-
mine whether the adverse government action was caused by the offcers' 
malice or by the plaintiff's potentially criminal conduct. 

Bartlett's proposed approach disregards the causal complexity in-
volved in these cases and dismisses the need for any threshold objective 
showing, moving directly to consideration of the offcers' subjective 
intent. In the Fourth Amendment context, however, this Court has 
“almost uniformly rejected invitations to probe [offcers'] subjective in-
tent,” Ashcroft v. al-Kidd, 563 U. S. 731, 737. A purely subjective ap-
proach would undermine that precedent, would “dampen the ardor of 
all but the most resolute, or the most irresponsible, in the unfinching 
discharge of their duties,” Gregoire v. Biddle, 177 F. 2d 579, 581, would 
compromise evenhanded application of the law by making the constitu-
tionality of an arrest “vary from place to place and from time to time” 
depending on the personal motives of individual offcers, Devenpeck v. 
Alford, 543 U. S. 146, 154, and would encourage offcers to minimize 
communication during arrests to avoid having their words scrutinized 
for hints of improper motive. Pp. 401–404. 

(c) When defning the contours of a § 1983 claim, this Court looks to 
“common-law principles that were well settled at the time of its enact-
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ment.” Kalina v. Fletcher, 522 U. S. 118, 123. In 1871, when § 1983 
was enacted, there was no common law tort for retaliatory arrest 
based on protected speech. Turning to the “closest analog[s],” Heck v. 
Humphrey, 512 U. S. 477, 484, both false imprisonment and malicious 
prosecution suggest the same result: The presence of probable cause 
should generally defeat a First Amendment retaliatory arrest claim. 
Pp. 405–406. 

(d) Because States today permit warrantless misdemeanor arrests for 
minor criminal offenses in a wide range of situations—whereas such 
arrests were privileged only in limited circumstances when § 1983 was 
adopted—a narrow qualifcation is warranted for circumstances where 
offcers have probable cause to make arrests, but typically exercise their 
discretion not to do so. An unyielding requirement to show the absence 
of probable cause in such cases could pose “a risk that some police off-
cers may exploit the arrest power as a means of suppressing speech.” 
Lozman, 585 U. S., at 99. Thus, the no-probable-cause requirement 
should not apply when a plaintiff presents objective evidence that he 
was arrested when otherwise similarly situated individuals not engaged 
in the same sort of protected speech had not been. Cf. United States 
v. Armstrong, 517 U. S. 456, 465. Because this inquiry is objective, the 
statements and motivations of the particular arresting offcer are irrele-
vant at this stage. After making the required showing, the plain-
tiff 's claim may proceed in the same manner as claims where the plaintiff 
has met the threshold showing of the absence of probable cause. 
Pp. 406–409. 

712 Fed. Appx. 613, reversed and remanded. 

Roberts, C. J., delivered the opinion of the Court, in which Breyer, 
Alito, Kagan, and Kavanaugh, JJ., joined, and in which Thomas, J., 
joined except as to Part II–D. Thomas, J., fled an opinion concurring in 
part and concurring in the judgment, post, p. 409. Gorsuch, J., fled an 
opinion concurring in part and dissenting in part, post, p. 412. Ginsburg, 
J., fled an opinion concurring in the judgment in part and dissenting 
in part, post, p. 420. Sotomayor, J., fled a dissenting opinion, post, 
p. 421. 

Dario Borghesan, Assistant Attorney General of Alaska, 
argued the cause for petitioners. With him on the briefs 
were Jahna Lindemuth, Attorney General, and Anna R. 
Jay and Stephanie Galbraith Moore, Assistant Attorneys 
General. 

Deputy Solicitor General Wall argued the cause for the 
United States as amicus curiae urging reversal. With him 
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on the brief were Solicitor General Francisco, Acting 
Assistant Attorney General Readler, Michael R. Huston, 
Barbara L. Herwig, and Lowell V. Sturgill, Jr. 

Zane D. Wilson argued the cause for respondent. With 
him on the brief were Jeffrey L. Fisher, Pamela S. Karlan, 
Leah M. Litman, and Kerri L. Barsh.* 

Chief Justice Roberts delivered the opinion of the 
Court. 

Respondent Russell Bartlett sued petitioners—two police 
offcers—alleging that they retaliated against him for his 
protected First Amendment speech by arresting him for dis-
orderly conduct and resisting arrest. The offcers had prob-
able cause to arrest Bartlett, and we now decide whether 

*Briefs of amici curiae urging reversal were fled for the District of 
Columbia et al. by Loren L. Alikhan, Solicitor General of the District of 
Columbia, Karl A. Racine, Attorney General, Caroline S. Van Zile, Dep-
uty Solicitor General, and Carl J. Schifferle, Senior Assistant Attorney 
General, and by the Attorneys General for their respective States as fol-
lows: Cynthia H. Coffman of Colorado, Lawrence G. Wasden of Idaho, 
Curtis T. Hill, Jr., of Indiana, Derek Schmidt of Kansas, Jeff Landry of 
Louisiana, Janet T. Mills of Maine, Jim Hood of Mississippi, Tim Fox of 
Montana, Hector Balderas of New Mexico, Mike Hunter of Oklahoma, 
Josh Shapiro of Pennsylvania, Peter F. Kilmartin of Rhode Island, Alan 
Wilson of South Carolina, Sean D. Reyes of Utah, and Peter K. Michael 
of Wyoming; and for the National Association of Counties et al. by Sean 
R. Gallagher, Bennett L. Cohen, and Lisa E. Soronen. 

Briefs of amici curiae urging affrmance were fled for the Constitu-
tional Accountability Center by Elizabeth B. Wydra, Brianne J. Gorod, 
and Brian R. Frazelle; for the First Amendment Foundation et al. by 
Ginger D. Anders and Christopher M. Lynch; for the Institute for Free 
Speech by Floyd Abrams and Allen Dickerson; for the Institute for Jus-
tice by Michael B. Kimberly, Matthew A. Waring, and Paul M. Sherman; 
for the National Police Accountability Project et al. by David M. Shapiro, 
David D. Cole, and Esha Bhandari; for the National Press Photographers 
Association et al. by Charles S. Sims, Mickey H. Osterreicher, and 
Robert D. Balin; for The Rutherford Institute by Erin Glenn Busby, Lisa 
R. Eskow, and John W. Whitehead; and for Three Individual Activists by 
Michelle Otero Valdés. 
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that fact defeats Bartlett's First Amendment claim as a mat-
ter of law. 

I 

A 

Bartlett was arrested during “Arctic Man,” a weeklong 
winter sports festival held in the remote Hoodoo Mountains 
near Paxson, Alaska. Paxson is a small community that nor-
mally consists of a few dozen residents. But once a year, 
upwards of 10,000 people descend on the area for Arctic Man, 
an event known for both extreme sports and extreme alcohol 
consumption. The mainstays are high-speed ski and snow-
mobile races, bonfres, and parties. During that week, the 
Arctic Man campground briefy becomes one of the largest 
and most raucous cities in Alaska. 

The event poses special challenges for law enforcement. 
Snowmobiles, alcohol, and freezing temperatures do not al-
ways mix well, and offcers spend much of the week respond-
ing to snowmobile crashes, breaking up fghts, and policing 
underage drinking. Given the remote location of the event, 
Alaska fies in additional offcers from around the State to 
provide support. Still, the number of police remains lim-
ited. Even during the busiest periods of the event, only six 
to eight offcers are on patrol at a time. 

On the last night of Arctic Man 2014, Sergeant Luis Nieves 
and Trooper Bryce Weight arrested Bartlett. The parties 
dispute certain details about the arrest but agree on the gen-
eral course of events, some of which were captured on video 
by a local news reporter. 

At around 1:30 a.m., Sergeant Nieves and Bartlett frst 
crossed paths. Nieves was asking some partygoers to move 
their beer keg inside their RV because minors had been mak-
ing off with alcohol. According to Nieves, Bartlett began 
belligerently yelling to the RV owners that they should not 
speak with the police. Nieves approached Bartlett to ex-
plain the situation, but Bartlett was highly intoxicated and 
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yelled at him to leave. Rather than escalate the situation, 
Nieves left. Bartlett disputes that account. According to 
Bartlett, he was not drunk at that time and never yelled at 
Nieves. He claims it was Nieves who became aggressive 
when Bartlett refused to speak with him. 

Several minutes later, Bartlett saw Trooper Weight asking 
a minor whether he and his underage friends had been drink-
ing. According to Weight, Bartlett approached in an aggres-
sive manner, stood between Weight and the teenager, and 
yelled with slurred speech that Weight should not speak with 
the minor. Weight claims that Bartlett then stepped very 
close to him in a combative way, so Weight pushed him back. 
Sergeant Nieves saw the confrontation and rushed over, 
arriving right after Weight pushed Bartlett. Nieves imme-
diately initiated an arrest, and when Bartlett was slow to 
comply with his orders, the offcers forced him to the ground 
and threatened to tase him. 

Again, Bartlett tells a different story. He denies being 
aggressive, and claims that he stood close to Weight only in 
an effort to speak over the loud background music. And he 
was slow to comply with Nieves's orders, not because he was 
resisting arrest, but because he did not want to aggravate a 
back injury. After Bartlett was handcuffed, he claims that 
Nieves said: “[B]et you wish you would have talked to me 
now.” 712 Fed. Appx. 613, 616 (CA9 2017). 

The offcers took Bartlett to a holding tent, where he was 
charged with disorderly conduct and resisting arrest. He 
had sustained no injuries during the episode and was re-
leased a few hours later. 

B 

The State ultimately dismissed the criminal charges 
against Bartlett, and Bartlett then sued the offcers under 
42 U. S. C. § 1983, which provides a cause of action for state 
deprivations of federal rights. As relevant here, he claimed 
that the offcers violated his First Amendment rights by ar-
resting him in retaliation for his speech. The protected 
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speech, according to Bartlett, was his refusal to speak with 
Nieves earlier in the evening and his intervention in 
Weight's discussion with the underage partygoer. The off-
cers responded that they arrested Bartlett because he inter-
fered with an investigation and initiated a physical confron-
tation with Weight. The District Court granted summary 
judgment for the offcers. The court determined that the 
offcers had probable cause to arrest Bartlett and held that 
the existence of probable cause precluded Bartlett's First 
Amendment retaliatory arrest claim. 

The Ninth Circuit disagreed. 712 Fed. Appx. 613. Rely-
ing on its prior decision in Ford v. Yakima, 706 F. 3d 1188 
(2013), the court held that a plaintiff can prevail on a First 
Amendment retaliatory arrest claim even in the face of prob-
able cause for the arrest. According to the Ninth Circuit, 
Bartlett needed to show only (1) that the offcers' conduct 
would “chill a person of ordinary frmness from future First 
Amendment activity,” and (2) that he had advanced evidence 
that would “enable him ultimately to prove that the offcers' 
desire to chill his speech was a but-for cause” of the arrest. 
712 Fed. Appx., at 616 (internal quotation marks omitted). 
The court concluded that Bartlett had satisfed both require-
ments: A retaliatory arrest is suffciently chilling, and Bart-
lett had presented enough evidence that his speech was a 
but-for cause of the arrest. The only causal evidence relied 
on by the court was Bartlett's affdavit alleging that Ser-
geant Nieves said “bet you wish you would have talked to 
me now.” If that allegation were true, the court reasoned, 
a jury might conclude that the offcers arrested Bartlett in 
retaliation for his statements earlier that night. 

The offcers petitioned for review in this Court, and we 
granted certiorari. 585 U. S. 1029 (2018). 

II 

We are asked to resolve whether probable cause to make 
an arrest defeats a claim that the arrest was in retaliation 



398 NIEVES v. BARTLETT 

Opinion of the Court 

for speech protected by the First Amendment. We have 
considered this issue twice in recent years. On the frst oc-
casion, we ultimately left the question unanswered because 
we decided the case on the alternative ground of qualifed 
immunity. See Reichle v. Howards, 566 U. S. 658 (2012). 
We took up the question again last Term in Lozman v. Rivi-
era Beach, 585 U. S. 87 (2018). Lozman involved unusual 
circumstances in which the plaintiff was arrested pursuant 
to an alleged “offcial municipal policy” of retaliation. Id., 
at 99. Because those facts were “far afeld from the typical 
retaliatory arrest claim,” we reserved judgment on the 
broader question presented and limited our holding to ar-
rests that result from offcial policies of retaliation. Ibid. 
In such cases, we held, probable cause does not categoric-
ally bar a plaintiff from suing the municipality. Id., at 100– 
101. We now take up the question once again, this time in 
a more representative case. 

A 

“[A]s a general matter the First Amendment prohibits 
government offcials from subjecting an individual to retalia-
tory actions” for engaging in protected speech. Hartman v. 
Moore, 547 U. S. 250, 256 (2006). If an offcial takes adverse 
action against someone based on that forbidden motive, and 
“non-retaliatory grounds are in fact insuffcient to provoke 
the adverse consequences,” the injured person may gener-
ally seek relief by bringing a First Amendment claim. Ibid. 
(citing Crawford-El v. Britton, 523 U. S. 574, 593 (1998); Mt. 
Healthy City Bd. of Ed. v. Doyle, 429 U. S. 274, 283–284 
(1977)). 

To prevail on such a claim, a plaintiff must establish a 
“causal connection” between the government defendant's 
“retaliatory animus” and the plaintiff's “subsequent injury.” 
Hartman, 547 U. S., at 259. It is not enough to show that 
an offcial acted with a retaliatory motive and that the 
plaintiff was injured—the motive must cause the injury. 
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Specifcally, it must be a “but-for” cause, meaning that the 
adverse action against the plaintiff would not have been 
taken absent the retaliatory motive. Id., at 260 (recognizing 
that although it “may be dishonorable to act with an uncon-
stitutional motive,” an offcial's “action colored by some de-
gree of bad motive does not amount to a constitutional tort 
if that action would have been taken anyway”). 

For example, in Mt. Healthy, a teacher claimed that a 
school district refused to rehire him in retaliation for his 
protected speech. We held that even if the teacher's “pro-
tected conduct played a part, substantial or otherwise, in 
[the] decision not to rehire,” he was not entitled to reinstate-
ment “if the same decision would have been reached” absent 
his protected speech. 429 U. S., at 285. Regardless of the 
motives of the school district, we concluded that the First 
Amendment “principle at stake is suffciently vindicated if 
such an employee is placed in no worse a position than if he 
had not engaged in the [protected speech].” Id., at 285–286. 

For a number of retaliation claims, establishing the causal 
connection between a defendant's animus and a plaintiff's in-
jury is straightforward. Indeed, some of our cases in the 
public employment context “have simply taken the evidence 
of the motive and the discharge as suffcient for a circumstan-
tial demonstration that the one caused the other,” shifting 
the burden to the defendant to show he would have taken 
the challenged action even without the impermissible motive. 
Hartman, 547 U. S., at 260 (citing Mt. Healthy, 429 U. S., at 
287; Arlington Heights v. Metropolitan Housing Develop-
ment Corp., 429 U. S. 252, 270, n. 21 (1977)). But the consid-
eration of causation is not so straightforward in other types 
of retaliation cases. 

In Hartman, for example, we addressed retaliatory prose-
cution cases, where “proving the link between the defend-
ant's retaliatory animus and the plaintiff's injury . . . `is usu-
ally more complex than it is in other retaliation cases.' ” 
Lozman, 585 U. S., at 97 (quoting Hartman, 547 U. S., at 
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261). Unlike most retaliation cases, in retaliatory prosecu-
tion cases the offcial with the malicious motive does not 
carry out the retaliatory action himself—the decision to 
bring charges is instead made by a prosecutor, who is 
generally immune from suit and whose decisions receive a 
presumption of regularity. Lozman, 585 U. S., at 97–98. 
Thus, even when an offcer's animus is clear, it does not nec-
essarily show that the offcer “induced the action of a prose-
cutor who would not have pressed charges otherwise.” 
Hartman, 547 U. S., at 263. 

To account for this “problem of causation” in retaliatory 
prosecution claims, Hartman adopted the requirement that 
plaintiffs plead and prove the absence of probable cause for 
the underlying criminal charge. Ibid.; see id., at 265–266. 
As Hartman explained, that showing provides a “distinct 
body of highly valuable circumstantial evidence” that is “apt 
to prove or disprove” whether retaliatory animus actually 
caused the injury: “Demonstrating that there was no proba-
ble cause for the underlying criminal charge will tend to re-
inforce the retaliation evidence and show that retaliation 
was the but-for basis for instigating the prosecution, while 
establishing the existence of probable cause will suggest that 
prosecution would have occurred even without a retaliatory 
motive.” Id., at 261. Requiring plaintiffs to plead and 
prove the absence of probable cause made sense, we rea-
soned, because the existence of probable cause will be at 
issue in “practically all” retaliatory prosecution cases, has 
“high probative force,” and thus “can be made mandatory 
with little or no added cost.” Id., at 265. Moreover, impos-
ing that burden on plaintiffs was necessary to suspend the 
presumption of regularity underlying the prosecutor's charg-
ing decision—a presumption we “do not lightly discard.” 
Id., at 263; see also id., at 265. Thus, Hartman requires 
plaintiffs in retaliatory prosecution cases to show more than 
the subjective animus of an offcer and a subsequent injury; 
plaintiffs must also prove as a threshold matter that the deci-



Cite as: 587 U. S. 391 (2019) 401 

Opinion of the Court 

sion to press charges was objectively unreasonable because 
it was not supported by probable cause. 

B 

Offcers Nieves and Weight argue that the same no-
probable-cause requirement should apply to First Amend-
ment retaliatory arrest claims. Their primary contention 
is that retaliatory arrest claims involve causal complexi-
ties akin to those we identifed in Hartman, and thus 
warrant the same requirement that plaintiffs plead and 
prove the absence of probable cause. Brief for Petitioners 
20–30. 

As a general matter, we agree. As we recognized in 
Reichle and reaffrmed in Lozman, retaliatory arrest claims 
face some of the same challenges we identifed in Hartman: 
Like retaliatory prosecution cases, “retaliatory arrest cases 
also present a tenuous causal connection between the defend-
ant's alleged animus and the plaintiff 's injury.” Reichle, 566 
U. S., at 668. The causal inquiry is complex because pro-
tected speech is often a “wholly legitimate consideration” for 
offcers when deciding whether to make an arrest. Ibid.; 
Lozman, 585 U. S., at 98. Offcers frequently must make 
“split-second judgments” when deciding whether to arrest, 
and the content and manner of a suspect's speech may convey 
vital information—for example, if he is “ready to cooperate” 
or rather “present[s] a continuing threat.” Ibid. (citing Dis-
trict of Columbia v. Wesby, 583 U. S. 48, 60 (2018) (“suspect's 
untruthful and evasive answers to police questioning could 
support probable cause”)). Indeed, that kind of assessment 
happened in this case. The offcers testifed that they per-
ceived Bartlett to be a threat based on a combination of the 
content and tone of his speech, his combative posture, and 
his apparent intoxication. 

In addition, “[l]ike retaliatory prosecution cases, evidence 
of the presence or absence of probable cause for the arrest 
will be available in virtually every retaliatory arrest case.” 
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Reichle, 566 U. S., at 668. And because probable cause 
speaks to the objective reasonableness of an arrest, see 
Ashcroft v. al-Kidd, 563 U. S. 731, 736 (2011), its absence 
will—as in retaliatory prosecution cases—generally provide 
weighty evidence that the offcer's animus caused the arrest, 
whereas the presence of probable cause will suggest the 
opposite. 

To be sure, Reichle and Lozman also recognized that the 
two claims give rise to complex causal inquiries for some-
what different reasons. Unlike retaliatory prosecution 
cases, retaliatory arrest cases do not implicate the presump-
tion of prosecutorial regularity or necessarily involve multi-
ple government actors (although this case did). Reichle, 566 
U. S., at 668–669; Lozman, 585 U. S., at 98–99. But regard-
less of the source of the causal complexity, the ultimate prob-
lem remains the same. For both claims, it is particularly 
diffcult to determine whether the adverse government ac-
tion was caused by the offcer's malice or the plaintiff's 
potentially criminal conduct. See id., at 98 (referring to 
“the complexity of proving (or disproving) causation” in re-
taliatory arrest cases). Because of the “close relationship” 
between the two claims, Reichle, 566 U. S., at 667, their re-
lated causal challenge should lead to the same solution: The 
plaintiff pressing a retaliatory arrest claim must plead and 
prove the absence of probable cause for the arrest. 

Bartlett, in defending the decision below, argues that the 
“causation in retaliatory-arrest cases is not inherently com-
plex” because the “factfinder simply must determine 
whether the offcer intended to punish the plaintiff for the 
plaintiff's protected speech.” Brief for Respondent 36–37; 
see also post, at 425 (Sotomayor, J., dissenting). That ap-
proach fails to account for the fact that protected speech is 
often a legitimate consideration when deciding whether to 
make an arrest, and disregards the resulting causal complex-
ity previously recognized by this Court. See Reichle, 566 
U. S., at 668; Lozman, 585 U. S., at 98. 
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Bartlett's approach dismisses the need for any threshold 
showing, moving directly to consideration of the subjective 
intent of the offcers. In the Fourth Amendment context, 
however, “we have almost uniformly rejected invitations to 
probe subjective intent.” al-Kidd, 563 U. S., at 737; see also 
Kentucky v. King, 563 U. S. 452, 464 (2011) (“Legal tests 
based on reasonableness are generally objective, and this 
Court has long taken the view that evenhanded law enforce-
ment is best achieved by the application of objective stand-
ards of conduct, rather than standards that depend upon the 
subjective state of mind of the offcer.” (internal quotation 
marks omitted)). Police officers conduct approximately 
29,000 arrests every day—a dangerous task that requires 
making quick decisions in “circumstances that are tense, un-
certain, and rapidly evolving.” Graham v. Connor, 490 U. S. 
386, 397 (1989). To ensure that offcers may go about 
their work without undue apprehension of being sued, we 
generally review their conduct under objective standards of 
reasonableness. See Atwater v. Lago Vista, 532 U. S. 318, 
351, and n. 22 (2001); Harlow v. Fitzgerald, 457 U. S. 800, 
814–819 (1982). Thus, when reviewing an arrest, we ask 
“whether the circumstances, viewed objectively, justify [the 
challenged] action,” and if so, conclude “that action was rea-
sonable whatever the subjective intent motivating the rele-
vant offcials.” al-Kidd, 563 U. S., at 736 (internal quotation 
marks omitted). A particular offcer's state of mind is sim-
ply “irrelevant,” and it provides “no basis for invalidating an 
arrest.” Devenpeck v. Alford, 543 U. S. 146, 153, 155 (2004). 

Bartlett's purely subjective approach would undermine 
that precedent by allowing even doubtful retaliatory arrest 
suits to proceed based solely on allegations about an arrest-
ing offcer's mental state. See Lozman, 585 U. S., at 98. 
Because a state of mind is “easy to allege and hard to dis-
prove,” Crawford-El, 523 U. S., at 585, a subjective inquiry 
would threaten to set off “broad-ranging discovery” in which 
“there often is no clear end to the relevant evidence,” Har-
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low, 457 U. S., at 817. As a result, policing certain events 
like an unruly protest would pose overwhelming litigation 
risks. Any inartful turn of phrase or perceived slight dur-
ing a legitimate arrest could land an offcer in years of litiga-
tion. Bartlett's standard would thus “dampen the ardor of 
all but the most resolute, or the most irresponsible, in the 
unfinching discharge of their duties.” Gregoire v. Biddle, 
177 F. 2d 579, 581 (CA2 1949) (Learned Hand, C. J.). It 
would also compromise evenhanded application of the law by 
making the constitutionality of an arrest “vary from place to 
place and from time to time” depending on the personal mo-
tives of individual offcers. Devenpeck, 543 U. S., at 154. 
Yet another “predictable consequence” of such a rule is that 
offcers would simply minimize their communication during 
arrests to avoid having their words scrutinized for hints of 
improper motive—a result that would leave everyone worse 
off. Id., at 155. 

Adopting Hartman's no-probable-cause rule in this closely 
related context addresses those familiar concerns. Absent 
such a showing, a retaliatory arrest claim fails. But if the 
plaintiff establishes the absence of probable cause, “then the 
Mt. Healthy test governs: The plaintiff must show that 
the retaliation was a substantial or motivating factor behind 
the [arrest], and, if that showing is made, the defendant can 
prevail only by showing that the [arrest] would have been 
initiated without respect to retaliation.” Lozman, 585 U. S., 
at 97 (citing Hartman, 547 U. S., at 265–266).1 

1 Justice Sotomayor would have us extend Mt. Healthy and rely on 
that “tried and true” approach as the exclusive standard in the retaliatory 
arrest context. See post, at 421–425, 433–434 (dissenting opinion). But 
not even respondent Bartlett argues for such a rule. And since our deci-
sions in Hartman and Reichle, no court of appeals has applied that approach 
in retaliatory arrest cases of this sort. Justice Sotomayor criticizes the 
Court for spending “[m]uch of its opinion . . . analogizing to Hartman,” post, 
at 424, but of course Hartman is our precedent most directly on point. 
To the extent retaliatory arrest cases raise concerns distinct from that 
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C 

Our conclusion is confrmed by the common law approach 
to similar tort claims. When defning the contours of a claim 
under § 1983, we look to “common-law principles that were 
well settled at the time of its enactment.” Kalina v. Flet-
cher, 522 U. S. 118, 123 (1997); Manuel v. Joliet, 580 U. S. 
357, 370 (2017) (common law principles “guide” the defnition 
of claims under § 1983). 

As the parties acknowledge, when § 1983 was enacted in 
1871, there was no common law tort for retaliatory arrest 
based on protected speech. See Brief for Petitioners 43; 
Brief for Respondent 20. We therefore turn to the common 
law torts that provide the “closest analogy” to retaliatory 
arrest claims. Heck v. Humphrey, 512 U. S. 477, 484 (1994). 
The parties dispute whether the better analog is false 
imprisonment or malicious prosecution. At common law, 
false imprisonment arose from a “detention without legal 
process,” whereas malicious prosecution was marked “by 
wrongful institution of legal process.” Wallace v. Kato, 
549 U. S. 384, 389–390 (2007).2 Here, both claims suggest 
the same result: The presence of probable cause should gen-
erally defeat a First Amendment retaliatory arrest claim. 
See generally Lozman, 585 U. S., at 104–107 (Thomas, J., 
dissenting). 

Malicious prosecution required the plaintiff to show that 
the criminal charge against him “was unfounded, and that it 
was made without reasonable or probable cause, and that the 
defendant in making or instigating it was actuated by mal-
ice.” Wheeler v. Nesbitt, 24 How. 544, 549–550 (1861); see 

precedent, we have departed from Hartman to afford greater First 
Amendment protection. See infra, at 406–408. 

2 For our purposes, we need not distinguish between the torts of false 
imprisonment and false arrest, which are “virtually synonymous.” 35 
C. J. S., False Imprisonment § 2, p. 522 (2009); see also Wallace, 549 U. S., 
at 388–389. 
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also Restatement of Torts § 653 (1938). It has long been 
“settled law” that malicious prosecution requires proving 
“the want of probable cause,” and Bartlett does not argue 
otherwise. Brown v. Selfridge, 224 U. S. 189, 191 (1912); see 
also Wheeler, 24 How., at 550 (noting that “[w]ant of reason-
able and probable cause” is an “element in the action for a 
malicious criminal prosecution”). 

For claims of false imprisonment, the presence of probable 
cause was generally a complete defense for peace offcers. 
See T. Cooley, Law of Torts 175 (1880); 1 F. Hilliard, The 
Law of Torts or Private Wrongs 207–208, and n. (a) (1859). 
In such cases, arresting offcers were protected from liability 
if the arrest was “privileged.” At common law, peace off-
cers were privileged to make warrantless arrests based on 
probable cause of the commission of a felony or certain mis-
demeanors. See Restatement of Torts §§ 118, 119, 121 
(1934); see also Cooley, Law of Torts, at 175–176 (stating that 
peace offcers who make arrests based on probable cause 
“will be excused, even though it appear afterwards that 
in fact no felony had been committed”); see generally At-
water, 532 U. S., at 340–345 (reviewing the history of war-
rantless arrests for misdemeanors). Although the exact 
scope of the privilege varied somewhat depending on the 
jurisdiction, the consistent rule was that offcers were not 
liable for arrests they were privileged to make based on 
probable cause. 

D 

Although probable cause should generally defeat a retalia-
tory arrest claim, a narrow qualifcation is warranted for 
circumstances where offcers have probable cause to make 
arrests, but typically exercise their discretion not to do so. 
In such cases, an unyielding requirement to show the ab-
sence of probable cause could pose “a risk that some police 
offcers may exploit the arrest power as a means of suppress-
ing speech.” Lozman, 585 U. S., at 99. 
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When § 1983 was adopted, offcers were generally privi-
leged to make warrantless arrests for misdemeanors only in 
limited circumstances. See Restatement of Torts § 121, 
Comments e, h, at 262–263. Today, however, “statutes in all 
50 States and the District of Columbia permit warrantless 
misdemeanor arrests” in a much wider range of situations— 
often whenever offcers have probable cause for “even a very 
minor criminal offense.” Atwater, 532 U. S., at 344–345, 354; 
see id., at 355–360 (listing state statutes). 

For example, at many intersections, jaywalking is endemic 
but rarely results in arrest. If an individual who has been 
vocally complaining about police conduct is arrested for jay-
walking at such an intersection, it would seem insuffciently 
protective of First Amendment rights to dismiss the indi-
vidual's retaliatory arrest claim on the ground that there 
was undoubted probable cause for the arrest. In such a 
case, because probable cause does little to prove or disprove 
the causal connection between animus and injury, applying 
Hartman's rule would come at the expense of Hartman's 
logic. 

For those reasons, we conclude that the no-probable-cause 
requirement should not apply when a plaintiff presents ob-
jective evidence that he was arrested when otherwise simi-
larly situated individuals not engaged in the same sort of 
protected speech had not been. Cf. United States v. Arm-
strong, 517 U. S. 456, 465 (1996). That showing addresses 
Hartman's causal concern by helping to establish that “non-
retaliatory grounds [we]re in fact insuffcient to provoke the 
adverse consequences.” 547 U. S., at 256. And like a prob-
able cause analysis, it provides an objective inquiry that 
avoids the signifcant problems that would arise from review-
ing police conduct under a purely subjective standard. 
Because this inquiry is objective, the statements and motiva-
tions of the particular arresting offcer are “irrelevant” at 
this stage. Devenpeck, 543 U. S., at 153. After making the 
required showing, the plaintiff's claim may proceed in the 
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same manner as claims where the plaintiff has met the 
threshold showing of the absence of probable cause. See 
Lozman, 585 U. S., at 97. 

* * * 
In light of the foregoing, Bartlett's retaliation claim cannot 

survive summary judgment. As an initial matter, the rec-
ord contains insuffcient evidence of retaliation on the part 
of Trooper Weight. The only evidence of retaliatory animus 
identifed by the Ninth Circuit was Bartlett's affdavit stat-
ing that Sergeant Nieves said “bet you wish you would have 
talked to me now.” 712 Fed. Appx., at 616. But that alle-
gation about Nieves says nothing about what motivated 
Weight, who had no knowledge of Bartlett's prior run-in with 
Nieves. Cf. Lozman, 585 U. S., at 99 (plaintiff “likely could 
not have maintained a retaliation claim against the arresting 
offcer” when there was “no showing that the offcer had any 
knowledge of [the plaintiff's] prior speech”). 

In any event, Bartlett's claim against both offcers cannot 
succeed because they had probable cause to arrest him. As 
the Court of Appeals explained: 

“When Sergeant Nieves initiated Bartlett's arrest, he 
knew that Bartlett had been drinking, and he observed 
Bartlett speaking in a loud voice and standing close to 
Trooper Weight. He also saw Trooper Weight push 
Bartlett back. . . . [T]he test is whether the information 
the offcer had at the time of making the arrest gave 
rise to probable cause. We agree with the district court 
that it did; a reasonable offcer in Sergeant Nieves's posi-
tion could have concluded that Bartlett stood close to 
Trooper Weight and spoke loudly in order to challenge 
him, provoking Trooper Weight to push him back.” 712 
Fed. Appx., at 615 (citations and internal quotation 
marks omitted). 

Because there was probable cause to arrest Bartlett, his 
retaliatory arrest claim fails as a matter of law. Accord-
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ingly, the judgment of the United States Court of Appeals 
for the Ninth Circuit is reversed, and the case is remanded 
for further proceedings consistent with this opinion. 

It is so ordered. 

Justice Thomas, concurring in part and concurring in 
the judgment. 

When 42 U. S. C. § 1983 was enacted, “the common law rec-
ognized probable cause as an important element for ensuring 
that arrest-based torts did not unduly interfere with the ob-
jectives of law enforcement.” Lozman v. Riviera Beach, 
585 U. S. 87, 106 (2018) (Thomas, J., dissenting). Applying 
that principle resolves this case: “[P]laintiffs bringing a First 
Amendment retaliatory-arrest claim under § 1983 should 
have to plead and prove a lack of probable cause.” Id., at 
107. The Court acknowledges as much, ante, at 405–406, 
and I join the portions of the Court's opinion adopting that 
rule.* I do not join Part II–D, however, because I do not 
agree that “a narrow qualifcation is warranted for circum-
stances where offcers have probable cause to make arrests, 
but typically exercise their discretion not to do so.” Ante, 
at 406. That qualifcation has no basis in either the common 
law or our First Amendment precedents. 

As the Court explains, “[w]hen defning the contours of a 
claim under § 1983, we look to `common-law principles that 
were well settled at the time of its enactment.' ” Ante, at 
405. Because no common-law tort for retaliatory arrest in 
violation of the freedom of speech existed when § 1983 was 
enacted, we “look to the common-law torts that `provid[e] 
the closest analogy' to this claim.” Lozman, 585 U. S., at 
104 (opinion of Thomas, J.). Here, those torts are false 

*Because no party questions whether § 1983 claims for retaliatory ar-
rests under the First Amendment are actionable, I assume that § 1983 
permits such claims. See Lozman v. Riviera Beach, 585 U. S. 87, 104, n. 2 
(2018) (Thomas, J., dissenting). 
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imprisonment, malicious arrest, and malicious prosecution. 
Ibid. 

The existence of probable cause generally excused an off-
cer from liability for these three torts, without regard to the 
treatment of similarly situated individuals. For instance, a 
constable who made an arrest “on reasonable grounds of be-
lief” that a felony had been committed was “excused” from 
liability for false imprisonment. T. Cooley, Law of Torts 175 
(1879) (Cooley); Lozman, supra, at 105 (opinion of Thomas, 
J.). And the absence of probable cause was central to both 
malicious arrest and malicious prosecution. Cooley 180–181; 
Lozman, supra, at 106 (opinion of Thomas, J.). As the 
Court puts it, “the consistent rule was that offcers were 
not liable for arrests they were privileged to make based on 
probable cause.” Ante, at 406. 

Rather than adhere to this rule, the majority carves out an 
exception to the no-probable-cause requirement for plaintiffs 
who “presen[t] objective evidence” that they were “arrested 
when otherwise similarly situated individuals not engaged in 
the same sort of protected speech had not been.” Ante, 
at 407. The common law provides no support for this excep-
tion. Indeed, the majority cites not a single common-law 
case that supports imposing liability based on an offcer's 
treatment of similarly situated individuals. The majority 
instead suggests that its exception responds to the fact that 
States today “ ̀ permit warrantless misdemeanor arrests' ” for 
many “ ̀ minor criminal offense[s],' ” whereas “[w]hen § 1983 
was adopted, offcers were generally privileged to make war-
rantless arrests for misdemeanors only in limited circum-
stances.” Ibid. But discomfort with the number of war-
rantless arrests that are privileged today is an issue for state 
legislatures, not a license for this Court to fashion an excep-
tion to a previously “consistent rule.” Ante, at 406. 

The majority's exception is also untethered from our First 
Amendment precedents. In Hartman v. Moore, 547 U. S. 
250 (2006), we expressly declined to create any exceptions 
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to the rule that a plaintiff alleging retaliatory prosecution in 
violation of the First Amendment must plead and prove the 
absence of probable cause. See id., at 264–266, and n. 10. 
The majority today imports its “qualifcation” from our juris-
prudence on selective-prosecution claims. Ante, at 406, 407 
(citing United States v. Armstrong, 517 U. S. 456, 465 (1996)). 
But “[t]he requirements for a selective-prosecution claim 
draw on `ordinary equal protection standards,' ” not the First 
Amendment. Id., at 465. That jurisprudence therefore is 
not relevant here. Cf. Whren v. United States, 517 U. S. 
806, 813 (1996) (“[T]he constitutional basis for objecting to 
intentionally discriminatory application of laws is the Equal 
Protection Clause . . . ”). 

With no guidance from the common law or relevant prece-
dents, the majority crafts its exception as a matter of policy. 
But this “narrow” qualifcation threatens to derail our retali-
ation jurisprudence in several ways. For one, although the 
majority's stated concern is with “ ̀ warrantless misdemeanor 
arrests' ” for “ ̀ very minor' ” offenses like “jaywalking,” ante, 
at 407, its exception apparently applies to all offenses, in-
cluding serious felonies. This overbroad exception thus is 
likely to encourage protracted litigation about which individ-
uals are “similarly situated,” ibid., while doing little to vindi-
cate First Amendment rights. Moreover, the majority's 
rule risks chilling law enforcement offcers from making ar-
rests for fear of liability, thus fouting the reasoning behind 
the emphasis on probable cause in arrest-based torts at com-
mon law. Lozman, supra, at 105 (opinion of Thomas, J.). 
In short, the majority's exception lacks the support of his-
tory, precedent, and sound policy. 

* * * 

The requirement that plaintiffs bringing First Amend-
ment retaliatory-arrest claims plead and prove the absence 
of probable cause is supported by the common law and our 
First Amendment precedents. The majority's new excep-
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tion has no basis in either. Accordingly, I join all but Part 
II–D of the majority opinion. 

Justice Gorsuch, concurring in part and dissenting in 
part. 

No one agrees who started the trouble at the 2014 Alaska 
Arctic Man Festival, but everyone agrees two troopers 
ended it by arresting Russell Bartlett for harassing one 
of them. And it's that arrest that led to this lawsuit. 
Mr. Bartlett alleges that the real reason the troopers ar-
rested him had nothing to do with harassment and every-
thing to do with his decision to exercise his First Amend-
ment free speech rights by voicing his opinions to the 
troopers. Mr. Bartlett contends that the offcers' retaliation 
against his First Amendment protected speech entitles him 
to damages under 42 U. S. C. § 1983. For their part, the 
troopers insist that the fact they had probable cause to arrest 
Mr. Bartlett for some crime, or really any crime, should be 
enough to shield them from liability. 

The parties approach their dispute from some common 
ground. Both sides accept that an offcer violates the First 
Amendment when he arrests an individual in retaliation for 
his protected speech. They seem to agree, too, that the 
presence of probable cause does not undo that violation or 
erase its signifcance. And for good reason. History shows 
that governments sometimes seek to regulate our lives 
fnely, acutely, thoroughly, and exhaustively. In our own 
time and place, criminal laws have grown so exuberantly and 
come to cover so much previously innocent conduct that al-
most anyone can be arrested for something. If the state 
could use these laws not for their intended purposes but to 
silence those who voice unpopular ideas, little would be left 
of our First Amendment liberties, and little would separate us 
from the tyrannies of the past or the malignant fefdoms of 
our own age. The freedom to speak without risking arrest is 
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“one of the principal characteristics by which we distinguish 
a free nation.” Houston v. Hill, 482 U. S. 451, 463 (1987). 

So if probable cause can't erase a First Amendment viola-
tion, the question becomes whether its presence at least fore-
closes a civil claim for damages as a statutory matter under 
§ 1983. But look at that statute as long as you like and you 
will fnd no reference to the presence or absence of probable 
cause as a precondition or defense to any suit. Instead, the 
statute imposes liability on anyone who, under color of state 
law, subjects another person “to the deprivation of any 
rights, privileges, or immunities secured by the Constitu-
tion.” Maybe it would be good policy to graft a no-probable-
cause requirement onto the statute, as the offcers insist; or 
maybe not. Either way, that's an appeal better directed to 
Congress than to this Court. Our job isn't to write or revise 
legislative policy but to apply it faithfully. 

Admittedly, though, that's not quite the end of the statu-
tory story. Courts often assume that Congress adopts stat-
utes against the backdrop of the common law. And, for this 
reason, we generally read § 1983's terms “in harmony with 
general principles of tort immunities and defenses” that ex-
isted at the time of the statute's adoption. Imbler v. Pacht-
man, 424 U. S. 409, 418 (1976). As the offcers before us are 
quick to point out, too, law enforcement agents who made a 
lawful arrest at the time of § 1983's adoption couldn't be held 
liable at common law for the tort of false arrest or false im-
prisonment. Of course, at common law a police offcer often 
needed a warrant to execute a lawful arrest. But today 
warrantless arrests are often both authorized by state law 
and permitted by the Constitution (as this Court has inter-
preted it), so long as the offcer possesses probable cause to 
believe a crime has been committed. And, given this devel-
opment, you might wonder if the presence of probable cause 
should be enough to foreclose any First Amendment claim 
arising out of an arrest. 
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But that much doesn't follow. As the offcers' own reason-
ing exposes, the point of the common law tort of false arrest 
or false imprisonment was to remedy arrests and imprison-
ments effected without lawful authority. See Director 
General of Railroads v. Kastenbaum, 263 U. S. 25, 27 (1923); 
accord, Brief for United States as Amicus Curiae 9. So 
maybe probable cause should be enough today to defeat 
claims for false arrest or false imprisonment, given that ar-
rests today are usually legally authorized if supported by 
probable cause. But that doesn't mean probable cause is 
also enough to defeat a First Amendment retaliatory arrest 
claim. The point of this kind of claim isn't to guard against 
offcers who lack lawful authority to make an arrest. 
Rather, it's to guard against offcers who abuse their author-
ity by making an otherwise lawful arrest for an unconstitu-
tional reason. 

Here's another way to look at it. The common law tort of 
false arrest translates more or less into a Fourth Amend-
ment claim. That's because our precedent considers a 
warrantless arrest unsupported by probable cause—the sort 
that gave rise to a false arrest claim at common law—to be 
an unreasonable seizure in violation of the Fourth Amend-
ment. See Manuel v. Joliet, 580 U. S. 357, 368 (2017). But 
the First Amendment operates independently of the Fourth 
and provides different protections. It seeks not to ensure 
lawful authority to arrest but to protect the freedom of speech. 

Here's a way to test the point, too. Everyone accepts that 
a detention based on race, even one otherwise authorized by 
law, violates the Fourteenth Amendment's Equal Protection 
Clause. In Yick Wo v. Hopkins, 118 U. S. 356 (1886), for 
example, San Francisco jailed many Chinese immigrants for 
operating laundries without permits but took no action 
against white persons guilty of the same infraction. Even 
if probable cause existed to believe the Chinese immigrants 
had broken a valid law—even if they had in fact violated the 
law—this Court held that the city's discriminatory enforce-
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ment violated the Fourteenth Amendment. Id., at 373–374; 
see also Whren v. United States, 517 U. S. 806, 813 (1996). 
Following our lead, the courts of appeals have recognized 
that § 1983 plaintiffs alleging racially selective arrests in vio-
lation of the Fourteenth Amendment don't have to show a 
lack of probable cause, even though they might have to show 
a lack of probable cause to establish a violation of the Fourth 
Amendment: “[S]imply because a practice passes muster 
under the Fourth Amendment (arrest based on probable 
cause) does not mean that unequal treatment with respect 
to that practice is consistent with equal protection.” Hedge-
peth v. Washington Metropolitan Area Transit Auth., 386 
F. 3d 1148, 1156 (CADC 2004); see also Gibson v. Superin-
tendent of N. J. Dept. of Law and Public Safety–Div. of State 
Police, 411 F. 3d 427, 440 (CA3 2005); Marshall v. Columbia 
Lea Regional Hospital, 345 F. 3d 1157, 1166 (CA10 2003); 
Vakilian v. Shaw, 335 F. 3d 509, 521 (CA6 2003); Johnson v. 
Crooks, 326 F. 3d 995, 999–1000 (CA8 2003); Holland v. Port-
land, 102 F. 3d 6, 11 (CA1 1996). 

I can think of no sound reason why the same shouldn't hold 
true here. Like a Fourteenth Amendment selective arrest 
claim, a First Amendment retaliatory arrest claim serves a 
different purpose than a Fourth Amendment unreasonable 
arrest claim, and that purpose does not depend on the pres-
ence or absence of probable cause. We thus have no legiti-
mate basis for engrafting a no-probable-cause requirement 
onto a First Amendment retaliatory arrest claim. 

But while it would be a mistake to think the absence of 
probable cause is an essential element of a First Amendment 
retaliatory arrest claim under § 1983—or that the presence 
of probable cause is an absolute defense to such a claim—I 
acknowledge that it may also be a mistake to assume proba-
ble cause is entirely irrelevant to the analysis. It seems to 
me that probable cause to arrest could still bear on the 
claim's viability in at least two ways that warrant further 
exploration in future cases. 
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First, consider causation. To show an arrest violated the 
First Amendment, everyone agrees a plaintiff must prove 
the offcer would not have arrested him but for his protected 
speech. And if the only offense for which probable cause to 
arrest existed was a minor infraction of the sort that 
wouldn't normally trigger an arrest in the circumstances— 
or if the offcer couldn't identify a crime for which probable 
cause existed until well after the arrest—then causation 
might be a question for the jury. By contrast, if the offcer 
had probable cause at the time of the arrest to think the 
plaintiff committed a serious crime of the sort that would 
nearly always trigger an arrest regardless of speech, then 
(absent extraordinary circumstances) it's hard to see how a 
reasonable jury might fnd that the plaintiff's speech caused 
the arrest. In cases like that, it would seem that offcers 
often will be entitled to dismissal on the pleadings or sum-
mary judgment. 

In the name of causation concerns, the offcers ask us to 
go further still and hold that a plaintiff can never prove pro-
tected speech caused his arrest without frst showing that 
the offcers lacked probable cause to make an arrest. But 
that absolute rule doesn't wash with common experience. 
No one doubts that offcers regularly choose against making 
arrests, especially for minor crimes, even when they possess 
probable cause. So the presence of probable cause does not 
necessarily negate the possibility that an arrest was caused 
by unlawful First Amendment retaliation. 

If logic doesn't support their argument, the offcers reply, 
at least precedent does. They point to Hartman v. Moore, 
547 U. S. 250 (2006), where the plaintiff alleged that a law 
enforcement offcer retaliated against him for his speech by 
convincing a prosecutor to bring criminal charges against 
him. This Court held the claim presented a “distinct prob-
lem of causation” that could be overcome only with proof 
that the prosecutor lacked probable cause for the charges. 
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Id., at 263. And as a matter of precedent, the offcers argue, 
what was true there should hold true here. 

But Hartman does not demand nearly as much of us as 
the offcers suggest. Hartman justifed its rule by explain-
ing that the “causal connection required” in that case wasn't 
just between the offcer's retaliatory intent and his own 
injurious action. Instead, it was between the offcer's intent 
and the injurious action of the prosecutor, whose charging 
decision was subject to a “presumption of regularity.” Id., 
at 262–263. In that particular context, Hartman said, proof 
that the prosecutor lacked probable cause was necessary to 
“bridge the gap between the [offcer's] motive and the prose-
cutor's action.” Id., at 263. But Hartman made equally 
clear that its reasoning did not extend to “ordinary retalia-
tion claims, where the government agent allegedly harboring 
the animus is also the individual allegedly taking the adverse 
action.” Id., at 259–260. And that describes a retaliatory 
arrest claim like Mr. Bartlett's to a tee. So while probable 
cause may wind up defeating causation in some retaliatory 
arrest cases, nothing in our precedent (let alone logic) sug-
gests that causation is always unprovable just because the 
offcer had probable cause to arrest. 

Second, our precedent suggests the possibility that proba-
ble cause may play a role in light of the separation of powers 
and federalism. In United States v. Armstrong, 517 U. S. 
456 (1996), a plaintiff alleged that he was prosecuted because 
of his race. This Court responded by acknowledging that 
racially selective prosecutions can violate the Equal Protec-
tion Clause even when the prosecutor possesses probable 
cause to believe a crime has been committed. But because 
the decision whether to institute criminal charges is one our 
Constitution vests in state and federal executive offcials, not 
judges, this Court also held that, to respect the separation 
of powers and federalism, a plaintiff must present “ ̀ clear 
evidence' ” of discrimination when a federal or state offcial 
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possesses probable cause to support his prosecution. Id., at 
465. Explaining the content of the clear evidence require-
ment, this Court indicated that a plaintiff generally must 
produce evidence that the prosecutor failed to charge other 
similarly situated persons. At the same time, however, the 
Court also suggested that equally clear evidence in the form 
of “ ̀ direct admissions by prosecutors of discriminatory pur-
pose' ” might be enough to allow a claim to proceed. Id., at 
469, n. 3 (alterations omitted). 

Though this case involves a retaliatory arrest claim rather 
than a selective prosecution claim, it's at least an open ques-
tion whether the concerns that drove this Court's decision in 
Armstrong may be in play here. No one before us argues 
that Armstrong was wrongly decided. And the Court today 
seems to indicate that something like Armstrong 's standard 
might govern a retaliatory arrest claim when probable cause 
exists to support an arrest. See ante, at 407 (citing Arm-
strong). Some courts of appeals, too, have already applied 
Armstrong to claims alleging selective arrest under the 
Fourteenth Amendment. See, e. g., United States v. Mason, 
774 F. 3d 824, 829–830 (CA4 2014); United States v. Alcaraz-
Arellano, 441 F. 3d 1252, 1264 (CA10 2006); Johnson, 326 
F. 3d, at 1000. 

At the same time, enough questions remain about Arm-
strong 's potential application that I hesitate to speak defni-
tively about it today. Some courts of appeals have argued 
that Armstrong should not extend, at least without qualif-
cation, beyond prosecutorial decisions to arrests by police. 
These courts have suggested that the presumptions of regu-
larity and immunity that usually attach to offcial prosecuto-
rial decisions do not apply equally in the less formal setting 
of police arrests. They've reasoned, too, that comparative 
data about similarly situated individuals may be less readily 
available for arrests than for prosecutorial decisions, and 
that other kinds of evidence—such as an offcer's questions 
and comments to the defendant—may be equally if not more 
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probative in the arrest context. See, e. g., United States v. 
Sellers, 906 F. 3d 848, 856 (CA9 2018); United States v. Wash-
ington, 869 F. 3d 193, 219 (CA3 2017); United States v. Davis, 
793 F. 3d 712, 720–721 (CA7 2015); Marshall, 345 F. 3d, at 
1168. Importantly, we did not grant certiorari to resolve 
exactly how Armstrong might apply to retaliatory arrest 
claims. Nor did the briefng before us explore the compet-
ing arguments in this circuit split. And given all this, I be-
lieve it would be rash for us to do more at this point than 
acknowledge the possibility of Armstrong 's application. 

Dissenting, Justice Sotomayor reads the majority opin-
ion as adopting a rigid rule (more rigid, in fact, than Arm-
strong 's) that First Amendment retaliatory arrest plaintiffs 
who can't prove the absence of probable cause must produce 
“comparison-based evidence” in every case. Post, at 424. 
But I do not understand the majority as going that far. The 
only citation the majority offers in support of its new stand-
ard is Armstrong, which expressly left open the possibility 
that other kinds of evidence, such as admissions, might be 
enough to allow a claim to proceed. Given that, I retain 
hope that lower courts will apply today's decision “common-
sensically,” post, at 432, and with sensitivity to the compet-
ing arguments about whether and how Armstrong might 
apply in the arrest setting. 

For today, I believe it is enough to resolve the question 
on which we did grant certiorari—whether “probable cause 
defeats . . . a First Amendment retaliatory-arrest claim 
under § 1983.” Pet. for Cert. i. I would hold, as the major-
ity does, that the absence of probable cause is not an absolute 
requirement of such a claim and its presence is not an abso-
lute defense. At the same time, I would also acknowledge 
that this does not mean the presence of probable cause is 
categorically irrelevant: It may bear on causation, and it may 
play a role under Armstrong. But rather than attempt to 
sort out precisely when and how probable cause plays a role 
in First Amendment claims, I would reserve decision on 
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those questions until they are properly presented to this 
Court and we can address them with the beneft of full ad-
versarial testing. 

Justice Ginsburg, concurring in the judgment in part 
and dissenting in part. 

Arrest authority, as several decisions indicate, can be 
abused to disrupt the exercise of First Amendment speech 
and press rights. See, e. g., Lacey v. Maricopa County, 693 
F. 3d 896, 907–910 (CA9 2012) (en banc) (newspaper publish-
ers alleged they were arrested in nighttime raid after pub-
lishing story on law enforcement's investigation of the news-
paper); Roper v. New York, 2017 WL 2483813, *1 (SDNY, 
June 7, 2017) (photographers documenting Black Lives Mat-
ter protest alleged they were arrested for standing in street 
and failing to use crosswalk; sidewalks and crosswalks were 
blocked by police); Morse v. San Francisco Bay Area Rapid 
Transit Dist. (BART), 2014 WL 572352, *1–*7 (ND Cal., Feb. 
11, 2014) (only journalist arrested at protest was journalist 
critical of Bay Area Rapid Transit Police). Given the array 
of laws proscribing, e. g., breach of the peace, disorderly con-
duct, obstructing public ways, failure to comply with a peace 
offcer's instruction, and loitering, police may justify an ar-
rest as based on probable cause when the arrest was in fact 
prompted by a retaliatory motive. If failure to show lack of 
probable cause defeats an action under 42 U. S. C. § 1983, 
only entirely baseless arrests will be checked. I remain of 
the view that the Court's decision in Mt. Healthy City Bd. 
of Ed. v. Doyle, 429 U. S. 274 (1977), strikes the right bal-
ance: The plaintiff bears the burden of demonstrating that 
unconstitutional animus was a motivating factor for an 
adverse action; the burden then shifts to the defendant to 
demonstrate that, even without any impetus to retaliate, the 
defendant would have taken the action complained of. See 
Hartman v. Moore, 547 U. S. 250, 266–267 (2006) (Ginsburg, 
J., dissenting). 



Cite as: 587 U. S. 391 (2019) 421 

Sotomayor, J., dissenting 

In this case, I would reverse the Ninth Circuit's judgment 
as to Trooper Weight. As the Court points out, the record 
is bereft of evidence of retaliation on Weight's part. See 
ante, at 408. As to Sergeant Nieves, there is some evidence 
of animus in Nieves' statement, “bet you wish you would 
have talked to me now,” App. 376, but perhaps not enough 
to survive summary judgment. Cf. Higginbotham v. Syl-
vester, 741 Fed. Appx. 28, 31 (CA2 2018) (“[A] reasonable 
factfnder could not fnd that [the plaintiff's] exercise of his 
First Amendment right . . . was the `but-for' cause of his 
arrest.”). In any event, I would not use this thin case to 
state a rule that will leave press members and others 
exercising First Amendment rights with little protection 
against police suppression of their speech. 

Justice Sotomayor, dissenting. 

We granted certiorari to decide whether probable cause 
alone always suffces to defeat a First Amendment retalia-
tory arrest claim under 42 U. S. C. § 1983. The Court an-
swers that question “no”—a correct and sensible bottom line 
on which eight Justices agree. There is no basis in § 1983 
or in the Constitution to withhold a remedy for an arrest 
that violated the First Amendment solely because the offcer 
could point to probable cause that some offense, no matter 
how trivial or obviously pretextual, has occurred. 

Unfortunately, a slimmer majority of the Court chooses 
not to stop there. The majority instead announces a differ-
ent rule: that a showing of probable cause will defeat a § 1983 
First Amendment retaliatory arrest claim unless the person 
arrested happens to be able to show that “otherwise simi-
larly situated individuals” whose speech differed were not 
arrested. Ante, at 407. The Court barely attempts to ex-
plain where in the First Amendment or § 1983 it fnds any 
grounding for that rule, which risks letting fagrant viola-
tions go unremedied. Because the correct approach would 
be simply to apply the well-established, carefully calibrated 
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standards that govern First Amendment retaliation claims 
in other contexts, I respectfully dissent. 

I 

As Justice Gorsuch explains, the issue here is not 
whether an arrest motivated by protected speech may vio-
late the First Amendment despite probable cause for the ar-
rest; the question is under what circumstances § 1983 per-
mits a remedy for such a violation. See ante, at 412–413 
(opinion concurring in part and dissenting in part). From 
that common starting point, Justice Gorsuch and I travel 
far down the same path. I agree that neither the text nor 
the common-law backdrop of § 1983 supports imposing on 
First Amendment retaliatory arrest claims a probable-cause 
requirement that we would not impose in other contexts. 
See ante, at 413–415. I agree that Hartman v. Moore, 547 
U. S. 250 (2006), turned on concerns specifc to malicious 
prosecution, and that its automatic probable-cause bar there-
fore does not extend to claims like this one. See ante, at 
417. And I agree that—while probable cause has undeni-
able evidentiary signifcance to the underlying question of 
what motivated an arrest—some arrests are demonstrably 
retaliation for protected speech, notwithstanding probable 
cause of some coincidental infraction. See ante, at 416; see 
also ante, at 420 (Ginsburg, J., concurring in judgment in 
part and dissenting in part). Plaintiffs should have a mean-
ingful opportunity to prove such claims when they arise. 

I follow this logic to its natural conclusion: Courts 
should evaluate retaliatory arrest claims in the same 
manner as they would other First Amendment retalia-
tion claims. Accord, ibid. The standard framework for 
distinguishing legitimate exercises of governmental au-
thority from those intended to chill protected speech is 
well established. See Mt. Healthy City Bd. of Ed. v. 
Doyle, 429 U. S. 274, 287 (1977). The plaintiff must frst 
establish that constitutionally protected conduct was a 
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“ `substantial' ” or “ `motivating' ” factor in the challenged 
governmental action (here, an arrest). Ibid. If the plain-
tiff can make that threshold showing, the question becomes 
whether the governmental actor (here, the arresting offcer) 
can show that the same decision would have been made 
regardless of the protected conduct. Ibid. If not, the 
governmental actor is liable. Ibid. In other words, if re-
taliatory animus was not a “but-for cause” of an arrest, a suit 
seeking to hold the arresting offcer liable will fail “for lack 
of causal connection between unconstitutional motive and 
resulting harm.” Hartman, 547 U. S., at 260; see also 
Lozman v. Riviera Beach, 585 U. S. 87, 96 (2018). 

This timeworn standard is by no means easily satisfed. 
Even in cases where there is “proof of some retaliatory 
animus,” Hartman, 547 U. S., at 260, if evidence of retalia-
tory motive is weak, or evidence of nonretaliatory motive is 
strong, but-for causation will generally be lacking. That is 
why probable cause to believe that someone was a serial 
killer would defeat any First Amendment retaliatory arrest 
claim—even if, say, there were evidence that the offcers also 
detested the suspect's political beliefs. 

With suffcient evidence of retaliatory motive and suff-
ciently weak evidence of probable cause, however, Mt. 
Healthy is surmountable. Its orderly framework thus “pro-
tects against the invasion of constitutional rights” while 
burdening legitimate exercises of governmental authority 
only so far as is “necessary to the assurance of those rights.” 
429 U. S., at 287; see ante, at 420 (opinion of Ginsburg, J.) 
(Mt. Healthy “strikes the right balance”). 

II 

Regrettably, the Court casts aside the Mt. Healthy stand-
ard for many arrests. It instead announces that courts 
should look beyond the presence of probable cause only when 
(in its view) the evidence of a constitutional violation is “ob-
jective” enough to warrant further inquiry—namely, when a 
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plaintiff can muster evidence “that he was arrested when 
otherwise similarly situated individuals not engaged in the 
same sort of protected speech had not been.” Ante, at 407. 
Plaintiffs who would rely on other evidence to prove a First 
Amendment retaliatory arrest claim appear to be out of 
luck, even if they could offer other, unassailable proof of 
an offcer's unconstitutional “statements and motivations.” 
Ibid. 

To give partial credit where due: The Court sensibly re-
jects the absolute probable-cause bar urged by petitioners 
and embraced by Justice Thomas, see ante, at 409 (opinion 
concurring in part and concurring in judgment), and its con-
trary rule will at least allow the First Amendment to operate 
in some cases where it is sorely needed. The majority's rea-
sons for imposing a probable-cause bar in some cases but not 
others, however, do not withstand scrutiny. And by arbi-
trarily insisting upon comparison-based evidence, the majori-
ty's rule fences out First Amendment violations for which 
redress is equally if not more “warranted,” ante, at 406, leav-
ing the public exposed potentially to fagrant abuses. 

A 

The Court's rationale for the rule it ultimately adopts 
is hard to discern and, once unearthed, not persuasive. 
Much of its opinion is spent analogizing to Hartman and to 
common-law privileges. See ante, at 401–402, 405–406. 
For the reasons Justice Gorsuch explains, that reasoning 
is not sound. See ante, at 413–415, 417. Those authorities, 
in any event, do not support the novel rule the Court im-
poses. What remains is the majority's practical concern 
about applying normal First Amendment standards in this 
context, as well as a handful of inapposite cases involving 
different constitutional rights. 

On the practical side, the majority worries that because 
discerning the connection between an arrest and a retalia-
tory motive may involve “causal complexities,” ante, at 401, 
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some plaintiffs who raise dubious challenges to lawful arrests 
may evade early dismissal under Mt. Healthy, see ante, at 
403–404. Our precedents do not permit an interpretation of 
§ 1983 to rest on such “a freewheeling policy choice,” Malley 
v. Briggs, 475 U. S. 335, 342 (1986), and in any event the 
majority's concerns do not withstand scrutiny. 

With regard to the majority's concern that establishing a 
causal link to retaliatory animus will sometimes be complex: 
That is true of most unconstitutional motive claims, yet we 
generally trust that courts are up to the task of managing 
them. See Crawford-El v. Britton, 523 U. S. 574, 597–601 
(1998). And the Mt. Healthy standard accounts for the deli-
cacy of such inquiries with its but-for causation requirement, 
calibrated to balance governmental interests with individual 
rights. See 429 U. S., at 287. 

As for the risk of litigating dubious claims, the Court pays 
too high a price to avoid what may well be a marginal incon-
venience. Prevailing First Amendment standards have long 
governed retaliatory arrest cases in the Ninth Circuit, and 
experience there suggests that trials in these cases are 
rare—the parties point to only a handful of cases that have 
reached trial in more than a decade. See Brief for Petition-
ers 36–39 (identifying four examples); Brief for Respondent 
42–49 (discussing those and other Ninth Circuit cases).1 

1 The majority implies that the Ninth Circuit does not apply Mt. Healthy. 
Ante, at 404, n. 1 (“[S]ince . . . Hartman and Reichle, no court of appeals 
has applied [the Mt. Healthy] approach”). That is not readily apparent. 
Because Hartman's no-probable-cause requirement does not apply to re-
taliatory police action in the Ninth Circuit, such claims are handled as 
“ `ordinary' retaliation claim[s],” Skoog v. County of Clackamas, 469 F. 3d 
1221, 1234 (2006), which in the Ninth Circuit (as elsewhere) means that 
retaliatory motive must be the “but-for cause of the defendant's action,” 
id., at 1232. That but-for causation requirement for retaliation claims de-
rives from Mt. Healthy. See Hartman v. Moore, 547 U. S. 250, 260 (2006); 
Crawford-El v. Britton, 523 U. S. 574, 593 (1998); see also Lacey v. Mari-
copa County, 693 F. 3d 896, 916–917 (CA9 2012) (en banc) (retaliatory ar-
rest plaintiff must show that deterrence of speech “ ̀  “was a substantial or 
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Even accepting that, every so often, a police offcer who 
made a legitimate arrest might have to explain that arrest 
to a jury, that is insuffcient reason to curtail the First 
Amendment. No legal standard bats a thousand, and dis-
trict courts already possess helpful tools to minimize the bur-
dens of litigation in cases alleging constitutionally improper 
motives. See Crawford-El, 523 U. S., at 597–601. In addi-
tion, the burden of a (presumably indemnifed2) offcer facing 
trial pales in comparison to the importance of guarding core 
First Amendment activity against the clear potential for 
abuse that accompanies the arrest power. See Lozman, 585 
U. S., at 101; Part II–B–2, infra. 

Finally, and more fundamentally, even if the majority's 
practical concerns were valid, they would not justify the 
Court's mix-and-match approach to constitutional law. The 
Court relies heavily on Devenpeck v. Alford, 543 U. S. 146, 
153–154 (2004), which held that an arresting offcer's state of 
mind does not matter for purposes of determining whether 
a Fourth Amendment seizure was supported by probable 
cause. From this Fourth Amendment holding, the Court 
extrapolates that First Amendment plaintiffs must show a 
lack of probable cause (or satisfy its new comparison-based 
workaround) before their retaliation claims can proceed. 
See ante, at 404, 407–408. 

This analogy is misguided, and the Court has rightly disa-
vowed it before. In Whren v. United States, 517 U. S. 
806 (1996), the Court explained that while “[s]ubjective in-

motivating factor” ' ” and also “ultimately” be able to show “ ̀ but-for causa-
tion' ” (quoting Hartman's discussion of Mt. Healthy)). 

In any event, the majority's criticism is a red herring. There is nothing 
novel about applying Mt. Healthy in the retaliatory arrest context. E. g., 
Lozman v. Riviera Beach, 585 U. S. 87, 101 (2018). The same cannot be 
said of the test concocted by the majority. 

2 See generally Schwartz, Police Indemnifcation, 89 N. Y. U. L. Rev. 885, 
890 (2014) (empirical study fnding that “[p]olice offcers are virtually al-
ways indemnifed”). 
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tentions play no role in ordinary, probable-cause Fourth 
Amendment analysis,” that does not make evidence of an 
offcer's “actual motivations” any less relevant to claims of 
“selective enforcement” under the Equal Protection Clause. 
Id., at 813; accord, ante, at 414–415 (opinion of Gorsuch, J.). 
First Amendment retaliation claims and equal protection 
claims are indistinguishable for these purposes; both inher-
ently require inquiry into “an offcial's motive.” Crawford-
El, 523 U. S., at 585. Thus, even if the “[s]ubjective intent 
of the arresting offcer . . . is simply no basis for invalidating 
an arrest” under the Fourth Amendment, Devenpeck, 543 
U. S., at 154–155, when it comes to First Amendment free-
dom of speech, “the government's reason” is often “what 
counts,” Heffernan v. City of Paterson, 578 U. S. 266, 273 
(2016). Far from supporting the novel burden the Court im-
poses on First Amendment retaliatory arrest plaintiffs, then, 
the analogy on which the majority's analysis depends is an 
unfounded exercise in hybridizing two different constitu-
tional protections. The result is a Frankenstein-like consti-
tutional tort that may do more harm than good. 

B 
Were it simply an unorthodox solution to an illusory prob-

lem, the standard announced today would be benign. But 
by rejecting direct evidence of unconstitutional motives in 
favor of more convoluted comparative proof, the majority's 
standard proposes to ration First Amendment protection in 
an illogical manner. And those arbitrary legal results in 
turn will breed opportunities for the rare ill-intentioned of-
fcer to violate the First Amendment without consequence— 
and, in some cases, openly and unabashedly. These are costs 
the Court should not tolerate. 

1 
The basic error of the Court's new rule is that it arbitrarily 

fetishizes one specifc type of motive evidence—treatment of 
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comparators—at the expense of other modes of proof.3 In 
particular, the majority goes out of its way to forswear reli-
ance on an offcer's own “statements,” ante, at 407, even 
though such direct admissions may often be the best avail-
able evidence of unconstitutional motive. As a result, the 
Court's standard in some cases will have the strange effect 
of requiring courts to blind themselves to smoking-gun evi-
dence while simultaneously insisting upon an inferential sort 
of proof that, though potentially powerful, can be prohibi-
tively diffcult to obtain. 

The Court's decision to cast aside evidence of the arresting 
offcer's own statements is puzzling. See ibid. In other 
contexts, when the ultimate question is why a decisionmaker 
took a particular action, the Court considers the decision-
maker's own statements (favorable or not) to be highly rele-
vant evidence. See, e. g., Masterpiece Cakeshop, Ltd. v. Col-
orado Civil Rights Comm'n, 584 U. S. 617, 635–636 (2018); 
Cooper v. Harris, 581 U. S. 285, 299–301 (2017); Foster v. 
Chatman, 578 U. S. 488, 500–514 (2016); Church of Lukumi 
Babalu Aye, Inc. v. Hialeah, 508 U. S. 520, 540–542 (1993); 
Arlington Heights v. Metropolitan Housing Development 
Corp., 429 U. S. 252, 270 (1977). There is no reason to treat 
the same sort of evidence so differently here. 

Perhaps the majority is worried that statements, like the 
mental states they evince, can be “ ̀ easy to allege and hard 
to disprove.' ” Ante, at 403 (quoting Crawford-El, 523 U. S., 
at 585). Such concerns, whatever their merits, are insuff-
cient reason “to change the burden of proof for an entire 
category of claims.” Id., at 594. Besides, more than ever 
before, an audiovisual record of key events is now often ob-
tainable. Many police departments, for example, equip their 

3 See Koerner, Note, Between Healthy and Hartman: Probable Cause 
in Retaliatory Arrest Cases, 109 Colum. L. Rev. 755, 790–794 (2009) (iden-
tifying different varieties of evidence potentially available to prove retal-
iatory motive). 
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offcers with body-worn cameras.4 Smartphones that be-
come video cameras with the fick of a thumb are ubiquitous, 
creating still more potential records.5 In this very case, a 
local news crew captured some of the relevant events on 
video, and the offcers were wearing audio recorders (though 
neither had turned his on). The majority appears ready to 
forsake this body of probative evidence, even though it has 
the potential to narrow factual disputes and avert trials. 

Instead, the majority suggests that comparison-based evi-
dence is the sole gateway through the probable-cause barrier 
that it otherwise erects. Such evidence can be prohibitively 
diffcult to come by in other selective-enforcement contexts, 
and it may be even harder for retaliatory arrest plaintiffs to 
muster.6 After all, while records of arrests and prosecu-
tions can be hard to obtain, it will be harder still to identify 
arrests that never happened. And unlike race, gender, or 
other protected characteristics, speech is not typically sorted 
into statistical buckets that are susceptible of ready categori-
zation and comparison. 

The threshold exercise prescribed today—comparing and 
contrasting a plaintiff's protected speech and allegedly ille-
gal actions with the speech and behavior of others who could 
have been arrested but were not—is likely to prove vexing 

4 See Fan, Justice Visualized: Courts and the Body Camera Revolution, 
50 U. C. D. L. Rev. 897, 930–931 (2017) (noting that police departments in 
88 of the 100 largest cities in the United States had “piloted or used police 
body cameras or ha[d] plans to do so” as of December 2015). 

5 See Simonson, Beyond Body Cameras: Defending a Robust Right To 
Record the Police, 104 Geo. L. J. 1559, 1564–1565 (2016); Kreimer, Perva-
sive Image Capture and the First Amendment: Memory, Discourse, and 
the Right To Record, 159 U. Pa. L. Rev. 335, 340–341, 344–351 (2011). 

6 See, e. g., McAdams, Race and Selective Prosecution: Discovering the 
Pitfalls of Armstrong, 73 Chi.-Kent L. Rev. 605, 618–623 (1998) (describing 
barriers to obtaining comparator evidence in selective-prosecution cases); 
Poulin, Prosecutorial Discretion and Selective Prosecution: Enforcing Pro-
tection After United States v. Armstrong, 34 Am. Crim. L. Rev. 1071, 
1102–1106 (1997) (discussing examples). 
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in most cases. I suspect that those who can navigate this 
requirement predominantly will be arrestees singled out at 
protests or other large public gatherings, where a robust 
pool of potential comparators happens to be within earshot, 
eyeshot, or camera-shot. See, e. g., Mam v. Fullerton, 2013 
WL 951401, *5 (CD Cal., Mar. 12, 2013) (denying summary 
judgment to an arresting offcer where “the only difference 
between [the plaintiff] and those near him [in a crowd] was 
the cell phone being used to record”). While some who ft 
that bill undoubtedly need the protection, see, e. g., Brief for 
National Press Photographers Association et al. as Amici 
Curiae 9–15 (collecting examples of journalists arrested dur-
ing public protests or gatherings), it is hard to see why those 
plaintiffs are the only ones deserving of a § 1983 remedy. 

2 

Put into practice, the majority's approach will yield arbi-
trary results and shield willful misconduct from accountabil-
ity. As one example, suppose police respond to reports of a 
man prowling a front porch. The man says that he is a 
locked-out homeowner; the police want ID. The man alleges 
profling; the offcers insist they are just doing their jobs. 
Tempers fare. A passerby, stepping into a next-door neigh-
bor's yard for a clearer view of the confrontation, pulls out a 
cell phone camera and begins streaming video of the encoun-
ter to her social media followers. One of the offcers notices 
and orders the passerby to stop recording. When the 
passerby persists, the offcer places the passerby under ar-
rest for trespassing. 

Will this citizen journalist have an opportunity to prove 
that the arrest violated her First Amendment rights? 
Under the majority's test, the answer seems to turn on how 
many other curious bystanders she can identify who were 
not arrested in a situation like hers. If she was one of a 
crowd to enter the neighbor's yard that night, she can sue 
using her readily available comparator neighbors. But if 
she was keeping a lonely vigil, she is out of luck (unless she 
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can fnd some other pool of comparable individuals). And 
the video of the offcer demanding she stop recording mo-
ments before the arrest? Irrelevant, apparently. What 
sense does that make? 

Worse, because the majority disclaims reliance on “state-
ments and motivations” for its threshold inquiry, ante, at 407, 
it risks licensing even clear-cut abuses. Imagine that a re-
porter is investigating corruption in a police unit. An offcer 
from that unit follows the reporter until the reporter exceeds 
the speed limit by fve miles per hour, then delivers a steep 
ticket and an explicit message: “Until you fnd something 
else to write about, there will be many more where this came 
from.” Cf. Torries v. Hebert, 111 F. Supp. 2d 806, 812 (WD 
La. 2000) (describing allegations that a sheriff arrested pro-
prietors of a local business and “threatened to arrest them 
again if they continued to play [rap] music”). If even such 
objectively probative evidence is irrelevant, § 1983 will pro-
vide no redress for such fagrant conduct. Meanwhile, the 
majority's embrace of the Devenpeck rule suggests that a 
particularly brazen offcer could arrest on transparently 
speech-based grounds and check the statute books later for 
a potential justifcation. See 543 U. S., at 153 (holding that 
probable cause need not be for an “offense actually invoked 
at the time of arrest”). 

I do not mean to overstate the clarity of today's holding. 
What exactly the Court means by “objective evidence,” 
“otherwise similarly situated,” and “the same sort of pro-
tected speech” is far from clear. See ante, at 407.7 I hope 

7 It is also unclear what the majority means when it says that because 
its threshold “inquiry is objective, the statements and motivations of the 
particular arresting offcer are `irrelevant.' ” Ante, at 407. That could 
conceivably be read to mean that all statements are irrelevant, even objec-
tively probative statements describing events in the world—e. g., “I am 
arresting the libertarians, but not the nonlibertarian protesters who were 
also trespassing.” The facts asserted therein—that libertarians were ar-
rested, nonlibertarians were not, and all were similarly trespassing—are 
precisely the kind of objective evidence the Court seeks. Similarly, rou-
tine police reports—on which the majority surely must intend for plaintiffs 



432 NIEVES v. BARTLETT 

Sotomayor, J., dissenting 

that courts approach this new standard commonsensically. 
It is hard to see what point is served by requiring a journal-
ist arrested for jaywalking to point to specifc other jay-
walkers who got a free pass, for example, if statistics or 
common sense confrm that jaywalking arrests are extremely 
rare. Otherwise, there will be little daylight between the 
comparison-based standard the Court adopts and the abso-
lute bar it ostensibly rejects.8 

C 

Justice Gorsuch, alert to the illogic of the majority's posi-
tion, instead contemplates borrowing a requirement to adduce 
“clear evidence” of prohibited purpose from our cases concern-
ing equal-protection-based selective-prosecution claims. 
See ante, at 417–419 (citing United States v. Armstrong, 
517 U. S. 456 (1996)).9 This suggestion, though perhaps an 

to rely—are generally authored by, and thus “statements of,” arresting 
offcers. More likely, then, the majority means only that statements de-
scribing the offcer's internal thought processes are irrelevant (e. g., “I hate 
libertarians”). But many statements will fall somewhere in between 
(e. g., “I'm only arresting you because I hate libertarians”). It is hard to 
see how workable lines can be drawn here. 

8 That could be the unintended result if courts interpret their new task 
too rigidly. Given the signifcant evidentiary challenges plaintiffs may 
face, the best assumption is that the Court intends courts to afford some 
latitude, especially at the outset of a case. That could mean relying on 
common experience to assess the most self-evidently minor infractions 
(such as the Court's jaywalking example); allowing plaintiffs to rely on 
rough comparisons or inexact statistical evidence where laboratory-like 
controls cannot realistically be expected; and permitting discovery into 
potential comparator evidence where a complaint raises a strong inference 
of unconstitutional motive. For similar reasons, I assume the Court in-
tends courts to permit plaintiffs to draw from a broad universe of potential 
comparators. And because the test is “objective,” ante, at 407, plaintiffs 
presumably can look beyond the practices of the specifc offcer or offcers 
who arrested them, to see how other offcers handle comparable infractions. 

9 To whatever extent the Court's opinion also seeks kinship with 
Armstrong, see ante, at 407, I note that Armstrong expressly reserved the 
question whether comparator evidence alone can provide suffciently clear 
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improvement over the majority's approach, would neverthe-
less take a doctrine applying (1) equal protection principles 
(2) in a criminal proceeding to (3) charging decisions by 
prosecutors, see id., at 458–459, 464–465, and ask it also to 
govern the application of (1) First Amendment principles (2) 
in a suit for civil damages challenging (3) arrests by police 
offcers. Justice Gorsuch commendably reserves judg-
ment on a proposal not yet subjected to adversarial testing, 
so I too refrain from speaking too defnitively. But I do note 
that we rejected a very similar rule in Crawford-El. See 
523 U. S., at 594 (rejecting a “clear and convincing” standard 
for “constitutional claims that require proof of improper in-
tent”). And whatever the merits of the Armstrong rule as 
currently applied in other contexts, there are good reasons— 
unexplored by the parties here—to hesitate before extend-
ing it.10 

III 

For the foregoing reasons, I agree with Justice Gins-
burg that the tried-and-true Mt. Healthy approach remains 
the correct one. And because petitioners have not asked us 

evidence of discrimination or whether “ ̀ direct admissions . . . of discrimi-
natory purpose' ” might also suffce. 517 U. S., at 469, n. 3. The Court 
should have followed that example here. 

10 For example, Justice Gorsuch suggests that a potential Armstrong-
like rule might be supported by a concern for “separation of powers and 
federalism.” Ante, at 417. While those values are undoubtedly impor-
tant, they have no apparent interpretive role to play here. Section 1983 
exercises Congress' Fourteenth Amendment power to enforce the Consti-
tution against those who wield state authority, “whether they act in ac-
cordance with their authority or misuse it.” Monroe v. Pape, 365 U. S. 
167, 172 (1961). It is an emphatic “extension of federal power” into state 
affairs, id., at 182, one that by its plain terms covers all traditional state 
prerogatives—including the power to arrest—when wielded to violate 
federal constitutional rights. Abuses of the arrest power thus are un-
questionably among the unconstitutional acts “under color of” state law 
against which § 1983 operates. See id., at 184; see also id., at 174, and 
n. 10. 
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to revisit the Court of Appeals' application of the governing 
standard, I would affrm. 

* * * 

The power to constrain a person's liberty is delegated to 
law enforcement offcers by the public in a sacred trust. 
The First Amendment stands as a bulwark of that trust, 
erected by people who knew from personal experience the 
dangers of abuse that follow from investing anyone with such 
awesome power. Cf. Whitney v. California, 274 U. S. 357, 
375–376 (1927) (Brandeis, J., concurring). Because the ma-
jority shortchanges that hard-earned wisdom in the name of 
marginal convenience, I respectfully dissent. 
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HOME DEPOT U. S. A., INC. v. JACKSON 

certiorari to the united states court of appeals for 
the fourth circuit 

No. 17–1471. Argued January 15, 2019—Decided May 28, 2019 

Citibank, N. A., fled a debt-collection action in state court, alleging that 
respondent Jackson was liable for charges incurred on a Home Depot 
credit card. As relevant here, Jackson responded by fling third-party 
class-action claims against petitioner Home Depot U. S. A., Inc., and 
Carolina Water Systems, Inc., alleging that they had engaged in unlaw-
ful referral sales and deceptive and unfair trade practices under state 
law. Home Depot fled a notice to remove the case from state to federal 
court, but Jackson moved to remand, arguing that controlling precedent 
barred removal by a third-party counterclaim defendant. The District 
Court granted Jackson's motion, and the Fourth Circuit affrmed, hold-
ing that neither the general removal provision, 28 U. S. C. § 1441(a), 
nor the removal provision in the Class Action Fairness Act of 2005, 
§ 1453(b), allowed Home Depot to remove the class-action claims fled 
against it. 

Held: 
1. Section 1441(a) does not permit removal by a third-party counter-

claim defendant. Home Depot emphasizes that it is a “defendant” to a 
“claim,” but § 1441(a) refers to “civil action[s],” not “claims.” And be-
cause the action as defned by the plaintiff 's complaint is the “civil action 
. . . of which the district cour[t]” must have “original jurisdiction,” “the 
defendant” to that action is the defendant to the complaint, not a party 
named in a counterclaim. This conclusion is bolstered by the use of the 
term “defendant” in related contexts. For one, the Federal Rules of 
Civil Procedure differentiate between third-party defendants, counter-
claim defendants, and defendants. See, e. g., Rules 14, 12(a)(1)(A)–(B). 
And in other removal provisions, Congress has clearly extended re-
moval authority to parties other than the original defendant, see, e. g., 
§§ 1452(a), 1454(a), (b), but has not done so here. Finally, if, as this 
Court has held, a counterclaim defendant who was the original plaintiff 
is not one of “the defendants,” see Shamrock Oil & Gas Corp. v. Sheets, 
313 U. S. 100, 106–109, there is no textual reason to reach a different 
conclusion for a counterclaim defendant who was not part of the initial 
lawsuit. This reading, Home Depot asserts, runs counter to the history 
and purposes of removal by preventing a party involuntarily brought 
into state-court proceedings from removing the claim against it to 
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federal court. But the limits Congress has imposed on removal show 
that it did not intend to allow all defendants an unqualifed right to 
remove, see, e. g., § 1441(b)(2), and Home Depot's interpretation makes 
little sense in the context of other removal provisions, see, e. g., 
§ 1446(b)(2)(A). Pp. 440–444. 

2. Section 1453(b) does not permit removal by a third-party counter-
claim defendant. Home Depot contends that even if § 1441(a) does not 
permit removal here, § 1453(b) does because it permits removal by “any 
defendant” to a “class action.” But the two clauses in § 1453(b) that 
employ the term “any defendant” simply clarify that certain limitations 
on removal that might otherwise apply do not limit removal under that 
provision. And neither clause—nor anything else in the statute— 
alters § 1441(a)'s limitation on who can remove, suggesting that Con-
gress intended to leave that limit in place. In addition, §§ 1453(b) and 
1441(a) both rely on the procedures for removal in § 1446, which also 
employs the term “defendant.” Interpreting that term to have differ-
ent meanings in different sections would render the removal provisions 
incoherent. Pp. 444–446. 

880 F. 3d 165, affrmed. 

Thomas, J., delivered the opinion of the Court, in which Ginsburg, 
Breyer, Sotomayor, and Kagan, JJ., joined. Alito, J., fled a dissenting 
opinion, in which Roberts, C. J., and Gorsuch and Kavanaugh, JJ., 
joined, post, p. 446. 

William P. Barnette argued the cause for petitioner. On 
the briefs were Sarah E. Harrington, Thomas C. Goldstein, 
Erica Oleszczuk Evans, and Kacy D. Goebel. 

F. Paul Bland argued the cause for respondent. With 
him on the brief were Karla Gilbride, Leah M. Nicholls, 
Jennifer Bennett, Brian Warwick, Janet Varnell, David 
Lietz, and Daniel K. Bryson.* 

*Briefs of amici curiae urging reversal were fled for DRI–The Voice 
of the Defense Bar by Lawrence S. Ebner; for the Retail Litigation Center, 
Inc., et al. by Laura K. McNally, Nina Ruvinsky, Deborah White, 
and Daryl Joseffer; and for the Washington Legal Foundation et al. by 
Richard A. Samp and Cory L. Andrews. 

Briefs of amici curiae urging affrmance were fled for the American As-
sociation for Justice by Gerson H. Smoger, Elise Sanguinetti, and Jeffrey 
White; and for the National Consumer Law Center by Jason L. Lichtman. 
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Justice Thomas delivered the opinion of the Court. 
The general removal statute, 28 U. S. C. § 1441(a), provides 

that “any civil action” over which a federal court would have 
original jurisdiction may be removed to federal court by “the 
defendant or the defendants.” The Class Action Fairness 
Act of 2005 (CAFA) provides that “[a] class action” may be 
removed to federal court by “any defendant without the con-
sent of all defendants.” 28 U. S. C. § 1453(b). In this case, 
we address whether either provision allows a third-party 
counterclaim defendant—that is, a party brought into a law-
suit through a counterclaim fled by the original defendant— 
to remove the counterclaim fled against it. Because in the 
context of these removal provisions the term “defendant” 
refers only to the party sued by the original plaintiff, 
we conclude that neither provision allows such a third party 
to remove. 

I 
A 

We have often explained that “[f]ederal courts are courts 
of limited jurisdiction.” Kokkonen v. Guardian Life Ins. 
Co. of America, 511 U. S. 375, 377 (1994). Article III, 
§ 2, of the Constitution delineates “[t]he character of the 
controversies over which federal judicial authority may 
extend.” Insurance Corp. of Ireland v. Compagnie des 
Bauxites de Guinee, 456 U. S. 694, 701 (1982). And lower 
federal-court jurisdiction “is further limited to those sub-
jects encompassed within a statutory grant of jurisdiction.” 
Ibid. Accordingly, “the district courts may not exercise 
jurisdiction absent a statutory basis.” Exxon Mobil Corp. 
v. Allapattah Services, Inc., 545 U. S. 546, 552 (2005). 

In 28 U. S. C. §§ 1331 and 1332(a), Congress granted fed-
eral courts jurisdiction over two general types of cases: cases 
that “aris[e] under” federal law, § 1331, and cases in which 
the amount in controversy exceeds $75,000 and there is 
diversity of citizenship among the parties, § 1332(a). These 
jurisdictional grants are known as “federal-question jurisdic-
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tion” and “diversity jurisdiction,” respectively. Each serves 
a distinct purpose: Federal-question jurisdiction affords par-
ties a federal forum in which “to vindicate federal rights,” 
whereas diversity jurisdiction provides “a neutral forum” for 
parties from different States. Exxon Mobil Corp., supra, 
at 552. 

Congress has modifed these general grants of jurisdiction 
to provide federal courts with jurisdiction in certain other 
types of cases. As relevant here, CAFA provides district 
courts with jurisdiction over “class action[s]” in which the 
matter in controversy exceeds $5,000,000 and at least one 
class member is a citizen of a State different from the defend-
ant. § 1332(d)(2)(A). A “class action” is “any civil action 
fled under Rule 23 of the Federal Rules of Civil Procedure 
or similar State statute or rule of judicial procedure.” 
§ 1332(d)(1)(B). 

In addition to granting federal courts jurisdiction over 
certain types of cases, Congress has enacted provisions that 
permit parties to remove cases originally fled in state court 
to federal court. Section 1441(a), the general removal 
statute, permits “the defendant or the defendants” in a state-
court action over which the federal courts would have origi-
nal jurisdiction to remove that action to federal court. To 
remove under this provision, a party must meet the require-
ments for removal detailed in other provisions. For one, a 
defendant cannot remove unilaterally. Instead, “all defend-
ants who have been properly joined and served must join 
in or consent to the removal of the action.” § 1446(b)(2)(A). 
Moreover, when federal jurisdiction is based on diversity 
jurisdiction, the case generally must be removed within “1 
year after commencement of the action,” § 1446(c)(1), and the 
case may not be removed if any defendant is “a citizen of the 
State in which such action is brought,” § 1441(b)(2). 

CAFA also includes a removal provision specifc to class 
actions. That provision permits the removal of a “class 
action” from state court to federal court “by any defendant 
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without the consent of all defendants” and “without regard 
to whether any defendant is a citizen of the State in which 
the action is brought.” § 1453(b). 

At issue here is whether the term “defendant” in either 
§ 1441(a) or § 1453(b) encompasses a party brought into a law-
suit to defend against a counterclaim fled by the original 
defendant or whether the provisions limit removal authority 
to the original defendant. 

B 

In June 2016, Citibank, N. A., fled a debt-collection action 
against respondent George Jackson in North Carolina state 
court. Citibank alleged that Jackson was liable for charges 
he incurred on a Home Depot credit card. In August 2016, 
Jackson answered and fled his own claims: an individual 
counterclaim against Citibank and third-party class-action 
claims against Home Depot U. S. A., Inc., and Carolina Water 
Systems, Inc. 

Jackson's claims arose out of an alleged scheme between 
Home Depot and Carolina Water Systems to induce home-
owners to buy water treatment systems at infated prices. 
The crux of the claims was that Home Depot and Carolina 
Water Systems engaged in unlawful referral sales and 
deceptive and unfair trade practices in violation of North 
Carolina law, Gen. Stat. Ann. §§ 25A–37, 75–1.1 (2013). 
Jackson also asserted that Citibank was jointly and severally 
liable for the conduct of Home Depot and Carolina Water 
Systems and that his obligations under the sale were null 
and void. 

In September 2016, Citibank dismissed its claims against 
Jackson. One month later, Home Depot fled a notice of 
removal, citing 28 U. S. C. §§ 1332, 1441, 1446, and 1453. 
Jackson moved to remand, arguing that precedent barred 
removal by a “third-party/additional counter defendant like 
Home Depot.” App. 51–52. Shortly thereafter, Jackson 
amended his third-party class-action claims to remove any 
reference to Citibank. 
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The District Court granted Jackson's motion to remand, 
and the Court of Appeals for the Fourth Circuit granted 
Home Depot permission to appeal and affrmed. 880 F. 3d 
165, 167 (2018); see 28 U. S. C. § 1453(c)(1). Relying on 
Circuit precedent, it held that neither the general removal 
provision, § 1441(a), nor CAFA's removal provision, § 1453(b), 
allowed Home Depot to remove the class-action claims fled 
against it. 880 F. 3d, at 167–171. 

We granted Home Depot's petition for a writ of certiorari 
to determine whether a third party named in a class-action 
counterclaim brought by the original defendant can remove 
if the claim otherwise satisfes the jurisdictional require-
ments of CAFA. 585 U. S. 1058 (2018). We also directed the 
parties to address whether the holding in Shamrock Oil & 
Gas Corp. v. Sheets, 313 U. S. 100 (1941)—that an original 
plaintiff may not remove a counterclaim against it— 
should extend to third-party counterclaim defendants.1 585 
U. S. 1058. 

II 

A 

We frst consider whether 28 U. S. C. § 1441(a) permits a 
third-party counterclaim defendant to remove a claim fled 
against it.2 Home Depot contends that because a third-
party counterclaim defendant is a “defendant” to the claim 
against it, it may remove pursuant to § 1441(a). The dissent 
agrees, emphasizing that “a `defendant' is a `person sued in a 
civil proceeding.' ” Post, at 454 (opinion of Alito, J.). This 
reading of the statute is plausible, but we do not think it is 

1 In this opinion, we use the term “third-party counterclaim defendant” 
to refer to a party frst brought into the case as an additional defendant 
to a counterclaim asserted against the original plaintiff. 

2 Section 1441(a) provides that “any civil action brought in a State court 
of which the district courts of the United States have original jurisdiction, 
may be removed by the defendant or the defendants, to the district court 
of the United States for the district and division embracing the place 
where such action is pending.” 
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the best one. Of course the term “defendant,” standing 
alone, is broad. But the phrase “the defendant or the 
defendants” “cannot be construed in a vacuum.” Davis v. 
Michigan Dept. of Treasury, 489 U. S. 803, 809 (1989). “It 
is a fundamental canon of statutory construction that the 
words of a statute must be read in their context and with a 
view to their place in the overall statutory scheme.” Ibid.; 
see also A. Scalia & B. Garner, Reading Law 167 (2012) (“The 
text must be construed as a whole”); accord, Bailey v. United 
States, 516 U. S. 137, 145–146 (1995). Considering the phrase 
“the defendant or the defendants” in light of the structure 
of the statute and our precedent, we conclude that § 1441(a) 
does not permit removal by any counterclaim defendant, in-
cluding parties brought into the lawsuit for the frst time by 
the counterclaim.3 

Home Depot emphasizes that it is a “defendant” to a 
“claim,” but the statute refers to “civil action[s],” not 
“claims.” This Court has long held that a district court, 
when determining whether it has original jurisdiction over 
a civil action, should evaluate whether that action could have 
been brought originally in federal court. See Mexican Nat. 
R. Co. v. Davidson, 157 U. S. 201, 208 (1895); Tennessee v. 
Union & Planters' Bank, 152 U. S. 454, 461 (1894). This 
requires a district court to evaluate whether the plaintiff 
could have fled its operative complaint in federal court, 
either because it raises claims arising under federal law or 
because it falls within the court's diversity jurisdiction. 
E. g., Franchise Tax Bd. of Cal. v. Construction Laborers 
Vacation Trust for Southern Cal., 463 U. S. 1, 10 (1983); cf. 
Holmes Group, Inc. v. Vornado Air Circulation Systems, 
Inc., 535 U. S. 826, 831 (2002) (“[A] counterclaim . . . can-
not serve as the basis for `arising under' jurisdiction”); 

3 Even the dissent declines to rely on the dictionary defnition of “de-
fendant” alone, as following that approach to its logical conclusion would 
require overruling Shamrock Oil & Gas Corp. v. Sheets, 313 U. S. 100 
(1941). See post, at 455, n. 2. 
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§ 1446(c)(2) (deeming the “sum demanded in good faith in the 
initial pleading . . . the amount in controversy”). Section 
1441(a) thus does not permit removal based on counterclaims 
at all, as a counterclaim is irrelevant to whether the district 
court had “original jurisdiction” over the civil action. And 
because the “civil action . . . of which the district cour[t]” 
must have “original jurisdiction” is the action as defned by 
the plaintiff 's complaint, “the defendant” to that action is the 
defendant to that complaint, not a party named in a counter-
claim. It is this statutory context, not “the policy goals be-
hind the [well-pleaded complaint] rule,” post, at 468, that 
underlies our interpretation of the phrase “the defendant or 
the defendants.” 

The use of the term “defendant” in related contexts 
bolsters our determination that Congress did not intend for 
the phrase “the defendant or the defendants” in § 1441(a) to 
include third-party counterclaim defendants. For one, the 
Federal Rules of Civil Procedure differentiate between 
third-party defendants, counterclaim defendants, and de-
fendants. Rule 14, which governs “Third-Party Practice,” 
distinguishes between “the plaintiff,” a “defendant” who be-
comes the “third-party plaintiff,” and “the third-party de-
fendant” sued by the original defendant. Rule 12 likewise 
distinguishes between defendants and counterclaim defend-
ants by separately specifying when “[a] defendant must 
serve an answer” and when “[a] party must serve an answer 
to a counterclaim.” Fed. Rules Civ. Proc. 12(a)(1)(A)–(B). 

Moreover, in other removal provisions, Congress has 
clearly extended the reach of the statute to include parties 
other than the original defendant. For instance, § 1452(a) 
permits “[a] party” in a civil action to “remove any claim 
or cause of action” over which a federal court would have 
bankruptcy jurisdiction. And §§ 1454(a) and (b) allow “any 
party” to remove “[a] civil action in which any party asserts 
a claim for relief arising under any Act of Congress relating 
to patents, plant variety protection, or copyrights.” Section 
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1441(a), by contrast, limits removal to “the defendant or the 
defendants” in a “civil action” over which the district courts 
have original jurisdiction. 

Finally, our decision in Shamrock Oil suggests that third-
party counterclaim defendants are not “the defendant or the 
defendants” who can remove under § 1441(a). Shamrock Oil 
held that a counterclaim defendant who was also the original 
plaintiff could not remove under § 1441(a)'s predecessor 
statute. 313 U. S., at 106–109. We agree with Home Depot 
that Shamrock Oil does not specifcally address whether a 
party who was not the original plaintiff can remove a coun-
terclaim fled against it. And we acknowledge, as Home 
Depot points out, that a third-party counterclaim defendant, 
unlike the original plaintiff, has no role in selecting the forum 
for the suit. But the text of § 1441(a) simply refers to “the 
defendant or the defendants” in the civil action. If a coun-
terclaim defendant who was the original plaintiff is not one 
of “the defendants,” we see no textual reason to reach a dif-
ferent conclusion for a counterclaim defendant who was not 
originally part of the lawsuit. In that regard, Shamrock Oil 
did not view the counterclaim as a separate action with a 
new plaintiff and a new defendant. Instead, the Court high-
lighted that the original plaintiff was still “the plaintiff.” 
Id., at 108 (“We can fnd no basis for saying that Congress, by 
omitting from the present statute all reference to `plaintiffs,' 
intended to save a right of removal to some plaintiffs and 
not to others”). Similarly here, the fling of counterclaims 
that included class-action allegations against a third party 
did not create a new “civil action” with a new “plaintiff” and 
a new “defendant.” 

Home Depot asserts that reading “the defendant” in 
§ 1441(a) to exclude third-party counterclaim defendants 
runs counter to the history and purposes of removal by pre-
venting a party involuntarily brought into state-court pro-
ceedings from removing the claim against it. But the limits 
Congress has imposed on removal show that it did not intend 
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to allow all defendants an unqualifed right to remove. E. g., 
§ 1441(b)(2) (preventing removal based on diversity jurisdic-
tion where any defendant is a citizen of the State in which 
the action is brought). Moreover, Home Depot's interpreta-
tion makes little sense in the context of other removal provi-
sions. For instance, when removal is based on § 1441(a), all 
defendants must consent to removal. See § 1446(b)(2)(A). 
Under Home Depot's interpretation, “defendants” in 
§ 1446(b)(2)(A) could be read to require consent from the 
third-party counterclaim defendant, the original plaintiff (as 
a counterclaim defendant), and the original defendant assert-
ing claims against them. Further, Home Depot's interpreta-
tion would require courts to determine when the original 
defendant is also a “plaintiff” under other statutory provi-
sions. E. g., § 1446(c)(1). Instead of venturing down this 
path, we hold that a third-party counterclaim defendant is 
not a “defendant” who can remove under § 1441(a). 

B 

We next consider whether CAFA's removal provision, 
§ 1453(b), permits a third-party counterclaim defendant to 
remove.4 Home Depot contends that even if it could not 
remove under § 1441(a), it could remove under § 1453(b) 
because that statute is worded differently. It argues that 
although § 1441(a) permits removal only by “the defendant 
or the defendants” in a “civil action,” § 1453(b) permits re-
moval by “any defendant” to a “class action.” (Emphasis 
added.) Jackson responds that this argument ignores the 
context of § 1453(b), which he contends makes clear that Con-
gress intended only to alter certain restrictions on removal, 

4 Section 1453(b) provides that “[a] class action may be removed to a 
district court of the United States in accordance with section 1446 (except 
that the 1-year limitation under section 1446(c)(1) shall not apply), without 
regard to whether any defendant is a citizen of the State in which the 
action is brought, except that such action may be removed by any defend-
ant without the consent of all defendants.” 
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not expand the class of parties who can remove a class action. 
Although this is a closer question, we agree with Jackson. 

The two clauses in § 1453(b) that employ the term “any 
defendant” simply clarify that certain limitations on removal 
that might otherwise apply do not limit removal under 
§ 1453(b). Section 1453(b) frst states that “[a] class action 
may be removed . . . without regard to whether any defend-
ant is a citizen of the State in which the action is brought.” 
There is no indication that this language does anything more 
than alter the general rule that a civil action may not be 
removed on the basis of diversity jurisdiction “if any of the 
. . . defendants is a citizen of the State in which such action 
is brought.” § 1441(b)(2). Section 1453(b) then states that 
“[a] class action . . . may be removed by any defendant with-
out the consent of all defendants.” This language simply 
amends the rule that “all defendants who have been properly 
joined and served must join in or consent to the removal 
of the action.” § 1446(b)(2)(A). Rather than indicate that a 
counterclaim defendant can remove, “here the word `any' is 
being employed in connection with the word `all' later in the 
sentence—`by any . . . without . . . the consent of all.' ” 
Westwood Apex v. Contreras, 644 F. 3d 799, 804 (CA9 2011); 
see Palisades Collections LLC v. Shorts, 552 F. 3d 327, 335– 
336 (CA4 2008). Neither clause—nor anything else in the 
statute—alters § 1441(a)'s limitation on who can remove, 
which suggests that Congress intended to leave that limit in 
place. See supra, at 441–443. 

Thus, although the term “any” ordinarily carries an “ ̀ ex-
pansive meaning,' ” post, at 455, the context here demon-
strates that Congress did not expand the types of parties 
eligible to remove a class action under § 1453(b) beyond 
§ 1441(a)'s limits. If anything, that the language of § 1453(b) 
mirrors the language in the statutory provisions it is amend-
ing suggests that the term “defendant” is being used consist-
ently across all provisions. Cf. Mississippi ex rel. Hood v. 
AU Optronics Corp., 571 U. S. 161, 169–170 (2014) (interpret-
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ing CAFA consistently with Rule 20 where Congress used 
terms in a like manner in both provisions). 

To the extent Home Depot is arguing that the term “de-
fendant” has a different meaning in § 1453(b) than it does in 
§ 1441(a), we reject its interpretation. Because §§ 1453(b) 
and 1441(a) both rely on the procedures for removal in § 1446, 
which also employs the term “defendant,” interpreting “de-
fendant” to have different meanings in different sections 
would render the removal provisions incoherent. See First 
Bank v. DJL Properties, LLC, 598 F. 3d 915, 917 (CA7 2010) 
(Easterbrook, C. J.). Interpreting the removal provisions 
together, we determine that § 1453(b), like § 1441(a), does not 
permit a third-party counterclaim defendant to remove. 

Finally, the dissent argues that our interpretation allows 
defendants to use the statute as a “tactic” to prevent re-
moval, post, at 453, but that result is a consequence of the 
statute Congress wrote. Of course, if Congress shares the 
dissent's disapproval of certain litigation “tactics,” it cer-
tainly has the authority to amend the statute. But we do not. 

* * * 

Because neither § 1441(a) nor § 1453(b) permits removal by 
a third-party counterclaim defendant, Home Depot could not 
remove the class-action claim fled against it. Accordingly, 
we affrm the judgment of the Fourth Circuit. 

It is so ordered. 

Justice Alito, with whom The Chief Justice, Justice 
Gorsuch, and Justice Kavanaugh join, dissenting. 

The rule of law requires neutral forums for resolving dis-
putes. Courts are designed to provide just that. But our 
legal system takes seriously the risk that for certain cases, 
some neutral forums might be more neutral than others. Or 
it might appear that way, which is almost as deleterious. 
For example, a party bringing suit in its own State's courts 
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might (seem to) enjoy, so to speak, a home court advantage 
against outsiders. Thus, from 1789 Congress has opened 
federal courts to certain disputes between citizens of differ-
ent States. Plaintiffs, of course, can avail themselves of the 
federal option in such cases by simply choosing to fle a case 
in federal court. But since their defendants cannot, the law 
has always given defendants the option to remove (transfer) 
cases to federal court. Shamrock Oil & Gas Corp. v. Sheets, 
313 U. S. 100, 105 (1941). The general removal statute, 
which authorizes removal by “the defendant or the defend-
ants,” thus ensures that defendants get an equal chance to 
choose a federal forum. 28 U. S. C. § 1441(a). 

But defendants cannot remove a case unless it meets cer-
tain conditions. Some of those conditions have long made 
important (and often costly) consumer class actions virtually 
impossible to remove. Congress, concerned that state 
courts were biased against defendants to such actions, 
passed a law facilitating their removal. The Class Action 
Fairness Act of 2005 (CAFA) allows removal of certain class 
actions “by any defendant.” 28 U. S. C. § 1453(b). Our job 
is not to judge whether Congress's fears about state-court 
bias in class actions were warranted or indeed whether 
CAFA should allay them. We are to determine the scope of 
the term “defendant” under CAFA as well as the general 
removal provision, § 1441. 

All agree that if one party sues another, the latter—the 
original defendant—is a “defendant” under both removal 
laws. But suppose the original defendant then countersues, 
bringing claims against both the plaintiff and a new party. 
Is this new defendant—the “third-party defendant”—also a 
“defendant” under CAFA and § 1441? There are, of course, 
some differences between original and third-party defend-
ants. One is brought into a case by the frst major fling, 
the other by the second. The one fling is called a complaint, 
the other a countercomplaint. 
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But both kinds of parties are defendants to legal claims. 
Neither chose to be in state court. Both might face bias 
there, and with it the potential for crippling unjust losses. 
Yet today's Court holds that third-party defendants are not 
“defendants.” It holds that Congress left them unprotected 
under CAFA and § 1441. This reads an irrational distinction 
into both removal laws and fouts their plain meaning, a 
meaning that context confrms and today's majority simply 
ignores. 

I 

A 

To appreciate what Congress sought to achieve with 
CAFA, consider what Congress failed to accomplish a decade 
earlier with the Private Securities Litigation Reform Act of 
1995 (Reform Act), 109 Stat. 737 (codifed at 15 U. S. C. 
§§ 77z–1 and 78u–4). The Reform Act was “targeted at per-
ceived abuses of the class-action vehicle in litigation involv-
ing nationally traded securities,” including spurious lawsuits, 
“vexatious discovery requests, and `manipulation by class ac-
tion lawyers of the clients whom they purportedly repre-
sent.' ” Merrill Lynch, Pierce, Fenner & Smith Inc. v. Dabit, 
547 U. S. 71, 81 (2006) (quoting H. R. Conf. Rep. No. 104–369, 
p. 31 (1995)). As a result of these abuses, Congress found, 
companies were often forced to enter “extortionate settle-
ments” in frivolous cases, just to avoid the litigation costs— 
a burden with scant benefts to anyone. 547 U. S., at 81. To 
curb these ineffciencies, the Reform Act “limit[ed] recover-
able damages and attorney's fees, . . . impose[d] new restric-
tions on the selection of (and compensation awarded to) lead 
plaintiffs, mandate[d] imposition of sanctions for frivolous lit-
igation, and authorize[d] a stay of discovery pending resolu-
tion of any motion to dismiss.” Ibid. 

But “at least some members of the plaintiffs' bar” found a 
workaround: They avoided the Reform Act's limits on federal 
litigation by “avoid[ing] the federal forum altogether” and 
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heading to state court. Id., at 82. Once there, they were 
able to keep defendants from taking them back to federal 
court (under the rules then in force) simply by naming an 
in-state defendant. See § 1441(b)(2). And the change in 
plaintiffs' strategy was marked: While state-court litigation 
of such class actions had been “rare” before the Reform Act's 
passage, id., at 82, within a decade state courts were han-
dling most such cases, see S. Rep. No. 109–14, p. 4 (2005). 

Some in Congress feared that plaintiffs' lawyers were able 
to “ ̀ game' the procedural rules and keep nationwide or 
multi-state class actions in state courts whose judges have 
reputations for readily certifying classes and approving set-
tlements without regard to class member interests.” Ibid. 
The result, in Congress's judgment, was that “State and local 
courts” were keeping issues of “national importance” out of 
federal court, “acting in ways that demonstrate[d] bias 
against out-of-State defendants” and imposing burdens 
that hindered “innovation” and drove up “consumer prices.” 
§§ 2(a)(4), (b)(3), 119 Stat. 5. 

So Congress again took action. But rather than get at the 
problem by imposing limits on federal litigation that plain-
tiffs could sidestep by taking defendants to state court, Con-
gress sought to make it easier for defendants to remove to 
federal court: thus CAFA. 

B 

To grasp how CAFA changed the procedural landscape for 
class actions, it helps to review the rules that govern re-
moval in the mine run of cases, and that once limited removal 
of all class actions as well. Those general rules appear in 
28 U. S. C. §§ 1441 and 1446. 

Under § 1441(a), “any civil action brought in a State court 
. . . may be removed by the defendant or the defendants” as 
long as federal district courts would have “original jurisdic-
tion” over the case. Such jurisdiction comes in two varie-
ties. Federal courts have “federal question jurisdiction” if 
the case “aris[es] under” federal law—for instance, if the 
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plaintiff alleges violations of a federal statute. § 1331. But 
even when the plaintiff brings only state-law claims—alleg-
ing a breach of a contract, for example—federal courts 
have “diversity jurisdiction” if the amount in controversy ex-
ceeds $75,000 and there is complete diversity of parties, 
meaning that no plaintiff is a citizen of the same State as any 
defendant. § 1332(a); Lincoln Property Co. v. Roche, 546 
U. S. 81, 89 (2005). While § 1441 normally allows removal of 
either kind of case, it bars removal in diversity cases brought 
in the home State of any defendant. § 1441(b)(2). 

Another subsection of § 1441 addresses removal of a subset 
of claims (not an entire action) when a case involves some 
claims that would be removable because they arise under 
federal law and others that would not (because they involve 
state-law claims falling outside both the original and the 
supplemental jurisdiction of federal courts1). In these hy-
brid cases, § 1441(c)(2) allows the federal claims to be re-
moved while the state-law claims are severed and sent back 
to state court. 

The procedural rules for removing an action or claim from 
state to federal court under § 1441 are set forth in § 1446. 
Section 1446(b)(2)(A) requires the consent of all the defend-
ants before an entire case may be removed under § 1441(a). 
(If a defendant instead invokes § 1441(c)(2), to remove a 
subset of claims, consent is required only from defendants 
to the claims that are removed.) And if diversity jurisdic-
tion arises later in litigation—which may occur if, for in-
stance, dismissal of an original defendant creates complete 
diversity—§ 1446(c)(1) allows removal only within one year 
of the start of the action in state court. 

To this general removal regime, CAFA made several 
changes specifc to class actions. Instead of allowing re-

1 Supplemental jurisdiction covers those claims “so related” to federal 
claims that they are “part of the same case or controversy under Article 
III,” 28 U. S. C. § 1367(a), in that they “derive from a common nucleus of 
operative fact.” Mine Workers v. Gibbs, 383 U. S. 715, 725 (1966). 
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moval by “the defendant or the defendants,” see § 1441(a), 
§ 5 of CAFA allowed removal by “any defendant” to certain 
class actions, § 1453(b), even when the other defendants do 
not consent, the case was fled in a defendant's home forum, 
or the case has been pending in state court for more than a 
year. See 119 Stat. 12–13. 

Of course, these changes would be of no use to a class-
action defendant hoping to remove if there were no federal 
jurisdiction over its case. So CAFA also lowered the barri-
ers to diversity jurisdiction. While complete diversity of 
parties is normally required, CAFA eliminates that rule 
for class actions involving at least 100 members and more 
than $5 million in controversy. In such cases, CAFA vests 
district courts with diversity jurisdiction anytime there is 
minimal diversity—which occurs when at least one plaintiff 
and defendant reside in different States. See 28 U. S. C. 
§§ 1332(d)(2), (d)(5)(B). 

We were asked to decide whether these loosened require-
ments are best read to allow removal by third-party defend-
ants like Home Depot. The answer is clear when one consid-
ers Home Depot's situation against CAFA's language and 
history. 

C 

This case began as a garden-variety debt-collection action: 
Citibank sued respondent George Jackson in state court 
seeking payment on his purchase from petitioner Home 
Depot of a product made by Carolina Water Systems (CWS). 
Jackson came back with a counterclaim class action that 
roped in Home Depot and CWS as codefendants. (Until 
then, neither Home Depot nor CWS had been a party.) Citi-
bank then dismissed its claim against Jackson, and Jackson 
amended his complaint to remove any mention of Citibank. 
So now all that remains in this case is Jackson's class-action 
counterclaims against Home Depot and CWS. 

Invoking CAFA, Home Depot fled a notice of removal; it 
also moved to realign the parties to make Jackson the plain-
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tiff, and CWS, Home Depot, and Citibank the defendants 
( just before Citibank had dropped out entirely). The 
District Court denied the motion and remanded the case to 
state court, holding that Home Depot cannot remove under 
CAFA because CAFA's “any defendant” excludes defendants 
to counterclaim class actions. The Court of Appeals af-
frmed, citing Circuit precedent that hung on this Court's 
decision in Shamrock Oil & Gas Corp. v. Sheets, 313 U. S. 100 
(1941). We granted certiorari to decide whether the lower 
court's reading of Shamrock Oil is correct and whether 
CAFA allows third-party defendants like Home Depot to 
remove an action to federal court. 

All agree that the one dispute that now constitutes this 
lawsuit—Jackson's class action against Home Depot and 
CWS—would have been removable under CAFA had it been 
present from the start of a case. Is it ineligible for removal 
just because it was not contained in the fling that launched 
this lawsuit? 

Several lower courts think so. In holding as much, they 
have created what Judge Niemeyer called a “loophole” that 
only this Court “can now rectify.” Palisades Collections 
LLC v. Shorts, 552 F. 3d 327, 345 (CA4 2008) (dissenting from 
denial of rehearing en banc). The potential for that “loop-
hole” was frst spotted by a civil procedure scholar writing 
shortly after CAFA took effect. See Tidmarsh, Finding 
Room for State Class Actions in a Post-CAFA World: The 
Case of the Counterclaim Class Action, 35 W. St. U. L. Rev. 
193, 198 (2007). The article outlined a “tactic” for plaintiffs 
to employ if they wanted to thwart a defendant's attempt to 
remove a class action to federal court under CAFA: They 
could raise their class-action claim as a counterclaim and 
“hope that CAFA does not authorize removal.” Ibid. In a 
single stroke, the article observed, a defendant's routine at-
tempt to collect a debt from a single consumer could be 
leveraged into an unremovable attack on the defendant's 
“credit and lending policies” brought on behalf of a whole 
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class of plaintiffs—all in the very state courts that CAFA 
was designed to help class-action defendants avoid. Id., 
at 199. 

The article is right to call this approach a tactic; it 
subverts CAFA's evident aims. I cannot imagine why a 
Congress eager to remedy alleged state-court abuses in class 
actions would have chosen to discriminate between two 
kinds of defendants, neither of whom had ever chosen the 
allegedly abusive state forum, all based on whether the claim 
against them had initiated the lawsuit or arisen just one 
filing later (in the countercomplaint). Of course, what 
fnally matters is the text, and in reading texts we must re-
member that “no legislation pursues its purposes at all 
costs,” Rodriguez v. United States, 480 U. S. 522, 525–526 
(1987) (per curiam); Congress must often strike a balance 
between competing purposes. But a good interpreter also 
reads a text charitably, not lightly ascribing irrationality to 
its author; and I can think of no rational purpose for this 
limit on which defendants may remove. Even respondent 
does not try to defend its rationality, suggesting instead that 
it simply refects a legislative compromise. Yet there is no 
evidence that anyone thought of this potential loophole be-
fore CAFA was enacted, and it is hard to believe that any of 
CAFA's would-be opponents agreed to vote for it in exchange 
for this way of keeping some cases in state court. The 
question is whether the uncharitable reading here is in-
escapable—whether, unwittingly or despite itself, Congress 
adopted text that compels this bizarre result. 

II 

There are different schools of thought about statutory 
interpretation, but I would have thought this much was com-
mon ground: If it is hard to imagine any purpose served by 
a proposed interpretation of CAFA, if that reading appears 
nowhere in the statutory or legislative history or our cases 
on CAFA, if it makes no sense as a policy matter, it had 
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better purport to refect the best reading of the text, or any 
decision embracing it is groundless. Indeed, far from rele-
gating the text to an afterthought, our shared approach to 
statutory interpretation, “as we always say, begins with the 
text.” Ross v. Blake, 578 U. S. 632, 638 (2016) (emphasis 
added). After all, as we have unanimously declared, a “plain 
and unambiguous” text “must” be enforced “according to its 
terms.” Hardt v. Reliance Standard Life Ins. Co., 560 U. S. 
242, 251 (2010). And yet, though the text and key term here 
is “any defendant,” 28 U. S. C. § 1453(b), the majority has 
not one jot or tittle of analysis on the plain meaning of 
“defendant.” 

Any such analysis would have compelled a different result. 
According to legal as well as standard dictionary defnitions 
available in 2005, a “defendant” is a “person sued in a civil 
proceeding,” Black's Law Dictionary 450 (8th ed. 2004), and 
the term is “opposed to” (contrasted with) the word “plain-
tiff,” Webster's Third New International Dictionary 591 
(2002) (Webster). See also 4 Oxford English Dictionary 377 
(2d ed. 1989) (OED) (“[a] person sued in a court of law; the 
party in a suit who defends; opposed to plaintiff”). What 
we have before us is a civil proceeding in which Home Depot 
is not a plaintiff and is being sued. So Home Depot is a 
defendant, as that term is ordinarily understood. 

The fact that Home Depot is considered a “third-party de-
fendant” changes nothing here. See N. C. Rule Civ. Proc. 
14(a) (2018). Adjectives like “third-party” “modify nouns— 
they pick out a subset of a category that possesses a certain 
quality.” Weyerhaeuser Co. v. United States Fish and Wild-
life Serv., 586 U. S. 9, 19 (2018). They do not “alter the 
meaning of the word” that they modify. Rimini Street, Inc. 
v. Oracle USA, Inc., 586 U. S. 334, 341 (2019). And so, just 
as a “ ̀ critical habitat' ” is a habitat, Weyerhaeuser Co., supra, 
at 19, and “ ̀ full costs' ” are costs, Rimini Street, Inc., supra, 
at 341–342, zebra fnches are fnches and third-party defend-
ants are, well, defendants. 
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If further confrmation were needed, it could be found in 
CAFA's use of the word “any” to modify “defendant.” Un-
like the general removal provision, which allows removal by 
“the defendant or the defendants,” § 1441(a), CAFA's au-
thorization extends to “any defendant.” § 1453(b) (emphasis 
added). As we have emphasized repeatedly, “ ̀ the word 
“any” has an expansive meaning, that is, “one or some indis-
criminately of whatever kind.” ' ” Ali v. Federal Bureau of 
Prisons, 552 U. S. 214, 219 (2008) (quoting United States v. 
Gonzales, 520 U. S. 1, 5 (1997), in turn quoting Webster's 
Third New International Dictionary 97 (1976)). In case 
after case, we have given effect to this expansive sense of 
“any.” See Small v. United States, 544 U. S. 385, 396 (2005) 
(Thomas, J., dissenting) (collecting cases). So too here: Con-
trary to the Court's analysis, Congress's use of “any” covers 
defendants of “whatever kind,” Ali, supra, at 220, including 
third-party defendants like petitioner. “In concluding that 
`any' means not what it says, but rather `a subset of any,' the 
Court distorts the plain meaning of the statute and departs 
from established principles of statutory construction.” 
Small, supra, at 395 (Thomas, J., dissenting). 

For these reasons, unless third-party defendants like 
Home Depot differ in some way that is relevant to re-
moval (as a matter of text, precedent, or common sense),2 

they fall within CAFA's coverage of “any defendant.” 
§ 1453(b). 

2 That is true only of counterdefendants—original plaintiffs who are 
countersued by their original defendant. For one thing, it is hard to say 
that these plaintiffs fall under the plain meaning of “defendant,” when the 
word “defendant” is defned in opposition to the word “plaintiff.” See 
Webster 591; 4 OED 377. Moreover, as original plaintiffs, these parties 
chose the state forum (unlike original or third-party defendants), so it 
makes less sense to give them a chance to remove the case from that same 
forum. Finally, our decision in Shamrock Oil & Gas Corp. v. Sheets, 313 
U. S. 100 (1941), confrms this reasoning and result. See Part IV–A, 
infra. 
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III 

Respondent and the majority contend that Congress 
meant to incorporate into CAFA a specialized sense of “de-
fendant,” derived from its use in the general removal 
statute, § 1441. And in § 1441, they assert, “defendant” 
refers only to an original defendant—one named in the 
plaintiff 's complaint. As I will show, they are mistaken 
about § 1441. See Part IV, infra. But even if that general 
removal law were best read to leave out third-party 
defendants, there would be ample grounds to conclude that 
such defendants are covered by CAFA. And the majority's 
and respondent's objections to this reading of CAFA, based 
on comparisons to other federal laws, are unconvincing. 

A 

1 

The frst basis for reading CAFA to extend more broadly 
than § 1441 is that CAFA's text is broader. As discussed, see 
supra, at 455, CAFA sweeps in “any defendant,” § 1453(b) 
(emphasis added), in contrast to § 1441's “the defendant or 
the defendants.” So even if we read the latter phrase nar-
rowly, we would have to acknowledge that “Congress did not 
adopt that ready alternative.” Advocate Health Care Net-
work v. Stapleton, 581 U. S. 468, 477 (2017). “Instead, it 
added language whose most natural reading is to enable” any 
defendant to remove, and “[t]hat drafting decision indicates 
that Congress did not in fact want” to replicate in CAFA the 
(purportedly) narrower reach of § 1441. Ibid. 

Respondent scoffs at the idea that the word “any” could 
make the difference. In his view, “any defendant” in CAFA 
means “any one of the defendants,” not “any kind of de-
fendant.” Thus, he contends, if § 1441 covers only one 
kind of defendant—the original kind, the kind named in a 
complaint—CAFA must do the same. On this account, 
CAFA refers to “any defendant” only because it was meant 
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to eliminate (for class actions) § 1441's requirement that all 
“the defendants” agree to remove. Respondent is right that 
the word “any” in CAFA eliminated the defendant-
unanimity rule. But the modifer's overall effect on the 
plain meaning of CAFA's removal provision is what counts 
in a case interpreting CAFA; and that effect is to guarantee 
a broad reach for the word “defendant.” 

Nor is it baffing how “any” could be expansive in the way 
respondent fnds so risible. In ordinary language, replacing 
“the Xs” with “any X” will often make the term “X” go from 
covering only paradigm instances of X to covering all cases. 
Compare: 

• “Visitors to the prison may not use the phones except 
at designated times.” 

• “Visitors to the prison may not use any phone except 
at designated times.” 

On a natural reading, “the phones” refers to telephones pro-
vided by the prison, whereas “any phone” includes visitors' 
cellphones. Likewise, even if the phrase “the defendant” 
reached only original defendants, the phrase “any defendant” 
would presumptively encompass all kinds. Again, putting 
the word “any” into a “phrase . . . suggests a broad meaning.” 
Ali, 552 U. S., at 218–219. 

In fact, the text makes it indisputable that CAFA's “any 
defendant” is broader in some ways. CAFA reaches at least 
two sets of defendants left out by § 1441: in-state (or “forum”) 
defendants and nondiverse defendants. See §§ 1332(d)(2), 
1453(b). So respondent and the majority are reduced to 
claiming that when CAFA says “any defendant,” it is stretch-
ing further than § 1441's “the defendant” in some directions 
but not others—picking up forum defendants and nondiverse 
defendants while avoiding all contact with third-party de-
fendants. But the shape of “any” is not so contorted. If 
context shows that “any defendant” covers some additional 
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kinds, common sense tells us it presumptively covers the 
others. 

2 

Respondent's answer from precedent backfres. Against 
our many cases reading the word “any” capaciously (which is 
to say, naturally), see Small, 544 U. S., at 396 (Thomas, J., 
dissenting) (collecting cases), he cites two cases that assigned 
the word a narrower scope. But in both, context compelled 
that departure from plain meaning. In United States v. 
Palmer, 3 Wheat. 610, 631–632 (1818), we read “any person” 
to refer exclusively to those over whom the United States 
had jurisdiction, but only because that was the undisputed 
scope of other instances of the same phrase in the same Act. 
Here, by contrast, even the majority agrees that petitioner's 
reading of “any defendant” in CAFA is “plausible.” Ante, 
at 440. And in Small, supra, at 388–389, the Court read 
“any court” to refer only to domestic courts because of the 
“legal presumption that Congress ordinarily intends its stat-
utes to have domestic, not extraterritorial, application.” No 
presumption helps respondent here. 

Indeed, our presumptions in this area cut against the ma-
jority and respondent's view. That view insists on reading 
CAFA's “any defendant” narrowly, to match the allegedly 
narrower scope of “the defendant” in § 1441. But our case 
law teaches precisely that CAFA should not be read as nar-
rowly as § 1441. While removal under § 1441 is presumed 
narrow in various ways out of respect for States' “ ̀ rightful 
independence,' ” Shamrock Oil, 313 U. S., at 109, we have 
expressly limited this “antiremoval” presumption to cases 
interpreting § 1441. As Justice Ginsburg recently wrote 
for the Court: 

“[N]o antiremoval presumption attends cases invoking 
CAFA, which Congress enacted to facilitate adjudication 
of certain class actions in federal court. See Standard 
Fire Ins. Co., 568 U. S., at 595 (`CAFA's primary objec-



Cite as: 587 U. S. 435 (2019) 459 

Alito, J., dissenting 

tive' is to `ensur[e] “Federal court consideration of inter-
state cases of national importance.” ' (quoting § 2(b)(2), 
119 Stat. 5)); S. Rep. No. 109–14, p. 43 (2005) (CAFA's 
`provisions should be read broadly, with a strong prefer-
ence that interstate class actions should be heard in a 
federal court if properly removed by any defendant.').” 
Dart Cherokee Basin Operating Co. v. Owens, 574 U. S. 
81, 89 (2014) (emphasis added). 

So the strongest argument for reading § 1441 to exclude 
third-party defendants is an interpretive canon that we have 
pointedly refused to apply to CAFA. Our precedent on this 
point is thus a second basis—apart from the plain meaning of 
“any defendant”—for holding that CAFA covers third-party 
defendants even if § 1441 does not. 

B 

Respondent and the majority object that this reading 
ignores the backdrop against which CAFA was enacted and 
the signifcance of CAFA's contrast with the language of 
other (subject-matter-specifc) removal statutes. And to 
these objections, respondent adds a third and bolder claim: 
that CAFA does not empower petitioner to remove because 
it does not create removal authority at all, but only channels 
removals already authorized by § 1441 (on which petitioner 
cannot rely in this case). All three objections fail. 

1 

In respondent's telling, it has been the uniform view of the 
lower courts that a third-party defendant is not among “the 
defendants” empowered to remove under § 1441. Since 
those courts' decisions studded the legal “backdrop” when 
Congress enacted CAFA, respondent contends, we should 
presume CAFA used “defendant” in the same narrow sense. 
But this story exaggerates both the degree of lower court 
harmony and the salience of the resulting “backdrop” to Con-
gress's work on CAFA. 
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First, though respondent repeatedly declares that the 
lower courts have reached a “consensus,” see Brief for Re-
spondent i, 1, 14, 19, 32, 35, they have not. “Several cases 
. . . have permitted removal on the basis of a third party 
claim where a separate and independent controversy is 
stated.” Carl Heck Engineers, Inc. v. Lafourche Parish 
Police Jury, 622 F. 2d 133, 135–136 (CA5 1980) (collecting 
cases). Before CAFA, at least a half-dozen District Courts 
took this view.3 And though courts of appeals rarely get to 
opine on this issue (because § 1447(d) blocks most appeals 
from district court orders sending a removed case back to 
state court), two Circuits have actually allowed third-party 
defendants to remove under § 1441. See Texas ex rel. Bd. 
of Regents of Univ. of Tex. System v. Walker, 142 F. 3d 813, 
816 (CA5 1998); United Beneft Life Ins. Co. v. United States 
Life Ins. Co., 36 F. 3d 1063, 1064, n. 1 (CA11 1994). Even a 
treatise cited by respondent destroys his “consensus” claim, 
as it admits that courts take “myriad and diverging views 
on whether third-party defendants may remove an action.” 
16 J. Moore, D. Coquillette, G. Joseph, G. Vairo, & C. Varner, 
Moore's Federal Practice § 107.41[6] (3d ed. 2019). 

Second, even if the lower courts all agreed, the “legal 
backdrop” created by their decisions would matter only inso-
far as it told us what we can “safely assume” about what 
Congress “intend[ed].” McFarland v. Scott, 512 U. S. 849, 
856 (1994). So the less salient that backdrop would have 
been to Congress, the less relevant it is to interpreting Con-
gress's actions. And I doubt the backdrop here would have 
been very salient. For one thing, it consisted mostly of trial 
court decisions; and the lower the courts, the less visible the 
backdrop. Indeed, I can fnd no case where we have read a 

3 See Carl Heck Engineers, Inc. v. Lafourche Parish Police Jury, 622 
F. 2d 133, 135 (CA5 1980) (collecting four); Charter Medical Corp. v. 
Friese, 732 F. Supp. 1160 (ND Ga. 1989); Patient Care, Inc. v. Freeman, 
755 F. Supp. 644 (NJ 1991). 
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special meaning into a federal statutory term based mainly 
on trial court interpretations. 

But even if several higher courts had spoken—and spoken 
with one voice—there would be a problem: We have no evi-
dence Congress was listening. In preparing and passing 
CAFA, Congress never adverted to third-party defendants' 
status. By respondent's admission, Congress was “silen[t]” 
on them in the seven years of hearings, drafts, and debates 
leading up to CAFA's adoption. Brief for Respondent 45. 
Yet if Congress was not thinking about a question, neither 
was it thinking about lower courts' answer to the question. 
So we cannot presume it adopted that answer. 

2 

Respondent also thinks we should read CAFA to exclude 
third-party defendants in light of the contrast between 
CAFA's “any defendant” and the language of two other re-
moval laws that more clearly encompass third-party defend-
ants. The America Invents Act (AIA), for example, allows 
“any party” to remove a lawsuit involving patent or copy-
right claims. 28 U. S. C. §§ 1454(a), (b)(1). The Bankruptcy 
Code likewise allows “[a] party” to remove in cases related 
to bankruptcy. § 1452(a). Thus, respondent says, when 
Congress wanted to include more than original defendants, 
it knew how. It used terms like “any party” and “a party”— 
as CAFA did not. 

Note, however, that the cited terms would have covered 
even original plaintiffs, whom no one thinks CAFA meant to 
reach (and for good reason, see Part II, supra). So CAFA's 
terms had to be narrower than (say) the AIA's “any party,” 
regardless of whether CAFA was going to cover third-party 
defendants. Its failure to use the AIA's and Bankruptcy 
Code's broader terms, then, tells us nothing about third-
party defendants' status under CAFA. Only the meaning of 
CAFA's “any defendant” does that. And it favors petitioner. 
See Parts II, III–A, supra. 
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3 

Respondent's fnal and most radical argument against peti-
tioner's CAFA claim is that CAFA's removal language does 
not independently authorize removal at all. On this view, 
all that § 1453(b) does is “make a few surgical changes [in 
certain class-action cases] to the procedures that ordinarily 
govern removal,” while the actual power to remove comes 
from the general removal provision, § 1441(a). Brief for Re-
spondent 49 (emphasis added). And so, the argument goes, 
removals under CAFA are still subject to § 1441(a)'s restric-
tion to “civil action[s]” over which federal courts have “origi-
nal jurisdiction.” Since this limitation is often read to mean 
that federal jurisdiction must have existed from the start of 
the civil action, see Part IV–C, infra, and that was not the 
case here, no removal is possible. 

The premise of this objection is as weak as it is audacious. 
If CAFA does not authorize removal, then neither does 
§ 1441. After all, they use the same operative language, 
with the one providing that a class action “may be removed,” 
§ 1453(b), and the other providing that a civil action “may be 
removed,” § 1441(a). So § 1453(b) must, after all, be its own 
font of removal power and not a conduit for removals sourced 
by § 1441(a). 

Respondent argues that this reading of CAFA's § 1453(b) 
would render it unconstitutional. The argument is as fol-
lows: Section 1453(b) provides that a “class action” may be 
removed, but it does not specify that the class action must 
fall within federal courts' jurisdiction. So if § 1453(b) were 
a separate source of removal authority, it would authorize 
removals of class actions over which federal courts lacked 
jurisdiction, contrary to Article III of the Constitution. By 
contrast, § 1441(a) limits itself to authorizing removal of 
cases over which federal courts have “original jurisdiction.” 
Thus, only if § 1441(a)—including its jurisdictional limit— 
governs the removals described in CAFA will CAFA's re-
moval language be constitutional. 
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This argument fails. Section 1453 implicitly limits re-
moval to class actions where there is minimal diversity, thus 
satisfying Article III. After all, § 1453(a) incorporates the 
defnition of “class action” found in the frst paragraph 
of § 1332(d). See § 1332(d)(1). But the very next para-
graph, § 1332(d)(2), codifes the part of CAFA that created 
federal jurisdiction over class actions involving minimal di-
versity. This proves that the class actions addressed by 
CAFA's removal language, in § 1453(b), are those involving 
minimal diversity, as described in § 1332(d). In fact, re-
spondent effectively concedes that § 1453(b) applies only to 
actions described in § 1332(d), since the latter is also what 
codifes those CAFA-removal rules that respondent does ac-
knowledge, see Brief for Respondent 52—the requirements 
of more than $5 million in controversy but only minimal 
diversity, see § 1332(d)(2). Because CAFA's removal lan-
guage in § 1453(b) applies only to class actions described in 
§ 1332(d), it raises no constitutional trouble to read § 1453(b) 
as its own source of removal authority and not a funnel for 
§ 1441(a). 

IV 

So far I have accepted, arguendo, the majority and re-
spondent's view that third-party defendants are not covered 
by the general removal provision, § 1441. But I agree with 
petitioner that this is incorrect. On a proper reading of 
§ 1441, too, third-party defendants are “defendants” entitled 
to remove. Though a majority of District Courts would dis-
agree, their exclusion of third-party defendants has rested 
(in virtually every instance) on a misunderstanding of a pre-
vious case of ours, and the mere fact that this misreading 
has spread is no reason for us to go along with it. Nor, 
contrary to the majority, does a refusal to recognize third-
party defendants under § 1441 fnd support in our precedent 
embracing the so-called “well-pleaded complaint” rule, which 
is all about how a plaintiff can make its case unremovable, 
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not about which defendants may seek removal in those cases 
that can be removed. 

A 

Look at lower court cases excluding third-party defend-
ants from § 1441. Trace their lines of authority—the cases 
and sources they cite, and those they cite—and the lines will 
invariably converge on one point: our decision in Shamrock 
Oil. But nothing in that case justifes the common reading 
of § 1441 among the lower courts, a reading that treats some 
defendants who never chose the state forum differently 
from others. 

As a preliminary matter, Shamrock Oil is too sensible to 
produce such an arbitrary result. That case involved a close 
ancestor of today's general removal provision, one that al-
lowed removal of certain state-court actions at the motion of 
“ `the defendant or defendants therein.' ” 313 U. S., at 104, 
n. 1. And our holding was simple: If A sues B in state court, 
and B brings a counterclaim against A, this does not then 
allow A to remove the case to federal court. As the original 
plaintiff who chose the forum, A does not get to change its 
mind now. That is all that Shamrock Oil held. The issue 
of third-party defendants never arose. And none of the 
Court's three rationales would support a bar on removal by 
parties other than original plaintiffs. 

Shamrock Oil looked to statutory history, text, and pur-
pose. As to history, it noted that removal laws had evolved 
to give the power to remove frst to “defendants,” then to 
“ ̀ either party, or any one or more of the plaintiffs or defend-
ants,' ” and fnally to “defendants” again. The last revision 
must have been designed to withdraw removal power from 
someone, we inferred, and the only candidate was the plain-
tiff. Id., at 105–108. Second, we said there was no basis in 
the text for distinguishing mere plaintiffs from plaintiffs who 
had been countersued, so we would treat them the same; 
neither could remove. Id., at 108. Third, we offered a policy 
rationale: “[T]he plaintiff, having submitted himself to the 
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jurisdiction of the state court, was not entitled to avail him-
self of a right of removal conferred only on a defendant who 
has not submitted himself to the jurisdiction.” Id., at 106. 
In this vein, we quoted a House Report calling it “ ̀ just and 
proper to require the plaintiff to abide his selection of 
a forum.' ” Ibid., n. 2 (quoting H. R. Rep. No. 1078, 49th 
Cong., 1st Sess., 1 (1886)). So history, language, and logic 
demanded that original plaintiffs remain unable to remove 
even if countersued. 

None of these considerations applies to third-party defend-
ants. If anything, all three point the other way. First, the 
statutory history cited by the Court shows that Congress 
(and the Shamrock Oil Court itself) took “the plaintiffs 
or defendants” to be jointly exhaustive categories. By 
that logic, since third-party defendants are certainly not 
plaintiffs—in any sense—they must be “defendants” under 
§ 1441. Cf. Webster 591 (defning “defendant” as “opposed 
to plaintiff”); 4 OED 377 (same). Second, and relatedly, the 
text of the general removal statute, then and now, does not 
distinguish original from third-party defendants when it 
comes to granting removal power—any more than it had dis-
tinguished plaintiffs who were and were not countersued 
when it came to withdrawing the right to remove, as Sham-
rock Oil emphasized. And fnally, Shamrock Oil's focus on 
fairness—refected in its point that plaintiffs may fairly be 
stuck with the forum they chose—urges the opposite treat-
ment for third-party defendants. Like original defendants, 
they never chose to submit themselves to the state-court 
forum. 

Thus, all three grounds for excluding original plaintiffs in 
Shamrock Oil actually support allowing third-party defend-
ants to remove under § 1441. 

B 

Respondent leans on his claim that District Courts to ad-
dress the issue have reached a “consensus” that Shamrock 
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Oil bars third-party defendants from removing. But as we 
saw above, rumors of a “consensus” have been greatly exag-
gerated. See Part III–B–1, supra. And in any case, no in-
terpretive principle requires leaving intact the lower courts' 
misreading of a case of ours. 

Certainly there is no reason to presume that Congress em-
braces the lower courts' majority view. For one thing, the 
cases distorting § 1441 postdate the last revision of the rele-
vant statutory language, so they could not have informed 
Congress's view of what it was signing onto. And it would 
be naive to assume that Congress now agrees with those 
lower court cases just because it has not reacted to them. 
Congress does not accept the common reading of every law 
it leaves alone. Because life is short, the U. S. Code is long, 
and court cases are legion, it normally takes more than a 
court's misreading of a law to rouse Congress to issue a cor-
rection. That is why “ ̀ Congressional inaction lacks persua-
sive signifcance' in most circumstances.” Star Athletica, 
L. L. C. v. Varsity Brands, Inc., 580 U. S. 405, 424 (2017) 
(quoting Pension Beneft Guaranty Corporation v. LTV 
Corp., 496 U. S. 633, 650 (1990); quotation altered). In par-
ticular, “it is inappropriate to give weight to `Congress' un-
enacted opinion' when construing judge-made doctrines, be-
cause doing so allows the Court to create law and then 
`effectively codif[y]' it `based only on Congress' failure to ad-
dress it.' ” Halliburton Co. v. Erica P. John Fund, Inc., 573 
U. S. 258, 299 (2014) (Thomas, J., concurring in judgment). 
Because the decisions misreading Shamrock Oil are not a 
reliable indicator of Congress's intent regarding § 1441, we 
owe them no deference. 

C 

Finally, according to the majority, reading § 1441 to include 
third-party defendants would run afoul of our precedent es-
tablishing the “well-pleaded complaint” rule (WPC rule). 
Assuming that I have been able to reconstruct the majority's 
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argument from this rule accurately, I think it rests on a non 
sequitur. The WPC rule is all about a plaintiff 's ability to 
choose the forum in which its case is heard, by controlling 
whether there is federal jurisdiction; the rule has nothing to 
do with the division of labor or authority among defendants. 

Under the WPC rule, we consider only the plaintiff 's 
claims to see if there is federal-question jurisdiction. 
Whether the defendant raises federal counterclaims (or even 
federal defenses) is irrelevant. See, e. g., Holmes Group, 
Inc. v. Vornado Air Circulation Systems, Inc., 535 U. S. 826, 
831 (2002). Likewise, in a case involving standard diversity 
jurisdiction (based on complete diversity under § 1332(a) 
rather than minimal diversity under CAFA), it is “the sum 
demanded . . . in the initial pleading” that determines 
whether the amount in controversy is large enough. 
§ 1446(c)(2). In both kinds of cases, a federal court trying 
to fgure out if it has “original jurisdiction,” as required for 
removal of cases under § 1441(a), must shut its eyes to the 
defendant's flings. Only the plaintiff 's complaint counts. 
So says the WPC rule. 

But that is all about jurisdiction. The majority and re-
spondent would take things a step further. Even after as-
suring itself of jurisdiction, they urge, a court should consult 
only the plaintiff 's complaint to see if a party is a “defend-
ant” empowered to remove under § 1441. Since third-party 
defendants (by defnition) are not named until the counter-
complaint, they are not § 1441 “defendants.” 

I cannot fathom why this rule about who is a “defendant” 
should follow from the WPC rule about when there is federal 
jurisdiction. And the majority makes no effort to fll the 
logical gap; it betrays almost no awareness of the gap, drawing 
the relevant inference in two conclusory sentences. See ante, 
at 441–442. But since this Court's reasons for the WPC rule 
have sounded in policy, the argument could only be that the 
same policy goals would support today's restriction on who 



468 HOME DEPOT U. S. A., INC. v. JACKSON 

Alito, J., dissenting 

is a § 1441 “defendant.” 4 What are the policy goals behind 
the WPC rule? We have described them as threefold. See 
Holmes Group, Inc., 535 U. S., at 831–832. 

First, 

“since the plaintiff is `the master of the complaint,' the 
well-pleaded-complaint rule enables him, `by eschewing 
claims based on federal law, . . . to have the cause heard 
in state court.' Caterpillar Inc., [482 U. S.,] at 398–399. 
[Allowing a defendant's counterclaims or defenses to cre-
ate federal-question jurisdiction], in contrast, would 
leave acceptance or rejection of a state forum to the 
master of the counterclaim. It would allow a defendant 
to remove a case brought in state court under state law, 
thereby defeating a plaintiff 's choice of forum, simply by 
raising a federal counterclaim.” Ibid. 

But this concern is not implicated here; adopting petition-
er's reading of “defendant” would in no way reduce the ex-
tent of a plaintiff 's control over the forum. Plaintiffs would 
be able to keep state-law cases in state court no matter what 
we held about § 1441, and any cases removable by third-party 
defendants would have been removable by original defend-
ants anyway. In other words, the issue here is who can re-
move under that provision, not which cases can be removed. 
However we resolved that “who” question, removability 
under § 1441(a) would still require cases to fall within federal 
courts' “original jurisdiction,” § 1441(a), and that would still 
turn just on the plaintiff 's choices—on whether the plaintiff 
had raised federal claims (or sued diverse parties for enough 
money). So a case that a plaintiff had brought “in state 

4 The Court insists that its position is based on “statutory context,” not 
the logic behind the well-pleaded complaint rule. Ante, at 442. But the 
only context to which the Court points is our precedent establishing the 
well-pleaded complaint rule. Ante, at 441–442. It is that rule—the rule 
that federal jurisdiction over an action turns entirely on the plaintiff 's 
complaint—that leads the Court to think furthermore that “ ̀ the defend-
ant' to [an] action is the defendant to that complaint.” Ibid. 
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court under state law,” id., at 832, would remain beyond fed-
eral jurisdiction, and thus unremovable under § 1441(a), even 
if we held that third-party defendants are “defendants” 
under that provision. 

By the same token, such a holding would not undermine 
the second policy justifcation that Holmes gave for the WPC 
rule: namely, to avoid “radically expand[ing] the class of re-
movable cases, contrary to the `[d]ue regard for the rightful 
independence of state governments.' ” Id., at 832. As noted, 
our decision on the scope of § 1441's “defendants” would not 
expand the class of removable cases at all, because it would 
have no impact on whether a case fell within federal courts' 
jurisdiction. It would only expand the set of people (“the 
defendants”) who would have to consent to such removal: 
Now third-party and original defendants would have to 
agree. 

The majority declares that treating third-party defendants 
as among “the defendants” under § 1441 “makes little sense.” 
Ante, at 444. Perhaps its concern is that such a ruling would 
make no meaningful difference since third-party defendants-
would still be powerless to remove unless they secured the 
consent of the original defendants, who are their adversaries 
in litigation. But for one thing, there may be cases in which 
original defendants do consent. Though original and third-
party defendants are rivals as to claims brought by the one 
against the other, they may well agree that a federal forum 
would be preferable. After all, neither will have chosen the 
state forum in which both fnd themselves prior to removal.5 

More to the point, even if third-party defendants could not 
secure the agreement needed to remove an entire civil action 

5 Or perhaps the majority fears that petitioner's position would make it 
harder for original defendants under § 1441(a), by requiring them to get 
the consent of the third-party defendants against whom they have just 
brought suit. But this is an illusory problem. Original defendants hop-
ing to remove under § 1441(a) without having to get their adversaries to 
agree could simply remove the case before roping in any third-party 
defendants. 
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under § 1441(a), counting them as “defendants” under § 1441 
would make a difference by allowing them to invoke 
§ 1441(c)(2), which would permit them to remove certain 
claims (not whole actions) without original defendants' con-
sent. See Part I–B, supra. Being able to remove claims 
under § 1441(c)(2) has, in fact, been the main beneft to third-
party defendants in those jurisdictions that have ruled that 
they are “defendants” under § 1441. See Carl Heck, 622 
F. 2d, at 136. But this effect of such a ruling is immune 
to the objection that it would “radically expand the class of 
removable cases” since § 1441(c)(2) does not address the re-
moval of a whole case (a “civil action”) at all, but only of 
some claims within a case—and only those that could have 
been brought in federal court from the start, “in a separate 
suit from that fled by the original plaintiff.” Id., at 136. 
Notably, then, any claims that were raised by the original 
plaintiff would get to remain in state court. Here too, the 
WPC rule's concern to avoid “radically expand[ing] the class 
of removable cases” is just not implicated. 

This leaves Holmes's fnal rationale for the WPC rule: that 
it promotes “clarity and ease of administration” in the resolu-
tion of procedural disputes. 535 U. S., at 832. But petition-
er's and respondent's views on who is a “defendant” are 
equally workable, so this last factor does not cut one way or 
the other. 

In sum, the actual WPC rule, which limits the flings 
courts may consult in determining if they have jurisdiction, 
is based on policy concerns that do not arise here. There is, 
therefore, no justifcation for inventing an ersatz WPC rule 
to limit which flings may be consulted by courts deciding 
who is a “defendant” under § 1441. 

* * * 

All the resources of statutory interpretation confrm that 
under CAFA and § 1441, third-party defendants are defend-
ants. I respectfully dissent. 
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The Social Security Act permits judicial review of “any fnal decision . . . 
after a hearing” by the Social Security Administration (SSA). 42 
U. S. C. § 405(g). Claimants for, as relevant here, supplemental security 
income disability benefts under Title XVI of the Act must generally 
proceed through a four-step administrative process in order to obtain 
federal-court review: (1) seek an initial determination of eligibility; 
(2) seek reconsideration of that determination; (3) request a hearing 
before an administrative law judge (ALJ); and (4) seek review of the 
ALJ's decision by the SSA's Appeals Council. See 20 CFR § 416.1400. 
A request for Appeals Council review generally must be made within 
60 days of receiving the ALJ's ruling, § 416.1468; if the claimant misses 
the deadline and cannot show good cause for doing so, the Appeals Coun-
cil dismisses the request, § 416.1471. 

Petitioner Ricky Lee Smith's claim for disability benefts under Title 
XVI was denied at the initial-determination stage, upon reconsideration, 
and on the merits after a hearing before an ALJ. The Appeals Council 
later dismissed Smith's request for review as untimely. Smith sought 
judicial review of the dismissal in a Federal District Court, which held 
that it lacked jurisdiction to hear the suit. The Sixth Circuit affrmed, 
maintaining that the Appeals Council's dismissal of an untimely petition 
is not a “fnal decision” subject to federal-court review. 

Held: An Appeals Council dismissal on timeliness grounds after a claimant 
has had an ALJ hearing on the merits qualifes as a “fnal decision . . . 
made after a hearing” for purposes of allowing judicial review under 
§ 405(g). Pp. 478–489. 

(a) The statute's text supports this reading. In the frst clause (“any 
fnal decision”), the phrase “fnal decision” clearly denotes some kind of 
terminal event, and Congress' use of “any” suggests an intent to use 
that term “expansive[ly],” Ali v. Federal Bureau of Prisons, 552 U. S. 
214, 218–219. The Appeals Council's dismissal of Smith's claim fts that 
language: The SSA's regulations make it the fnal stage of review. See 
20 CFR § 416.1472. As for the second clause (“made after a hearing”), 
Smith obtained the kind of hearing that § 405(g) most naturally sug-
gests: an ALJ hearing on the merits. This case differs from Califano 
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v. Sanders, 430 U. S. 99, where the Court found that the SSA's denial of 
a claimant's petition to reopen a prior denial of his claim for benefts— 
a second look that the agency had made available to claimants as a mat-
ter of grace—was not a fnal decision under § 405(g). Here, by contrast, 
the SSA's “fnal decision” is much more closely tethered to the relevant 
“hearing.” A primary application for benefts may not be denied with-
out an ALJ hearing (if requested), § 405(b)(1), and a claimant's access to 
this frst bite at the apple is a matter of legislative right rather than 
agency grace. There is also no danger here of thwarting Congress' own 
deadline, where the only potential untimeliness concerns Smith's re-
quest for Appeals Council review, not his request for judicial review 
following the agency's ultimate determination. Pp. 479–481. 

(b) The statutory context also weighs in Smith's favor. Appeals from 
SSA determinations are, by their nature, appeals from the action of 
a federal agency. In the separate administrative-law context of Ad-
ministrative Procedure Act review, an action is “fnal” if it both (1) 
“mark[s] the `consummation' of the agency's decisionmaking process” 
and (2) is “one by which `rights or obligations have been determined,' 
or from which `legal consequences will fow.' ” Bennett v. Spear, 520 
U. S. 154, 177–178. Both conditions are satisfed when a Social Security 
claimant has reached the fnal step of the SSA's four-step process 
and has had his request for review dismissed as untimely. While the 
administrative-exhaustion requirement “should be applied with regard 
for the particular administrative scheme at issue,” Weinberger v. Salfi, 
422 U. S. 749, 765, the differences between the two Acts here suggest 
that Congress wanted more oversight by the courts rather than less 
under § 405(g) and that “Congress designed [the statute as a whole] to 
be `unusually protective' of claimants,” Bowen v. City of New York, 476 
U. S. 467, 480. The SSA is also a massive enterprise and mistakes will 
occur; Congress did not suggest that it intended for this claimant-
protective statute to leave a claimant with no recourse to the courts if 
a mistake does happen. Pp. 481–483. 

(c) Smith's entitlement to judicial review is confrmed by “the strong 
presumption that Congress intends judicial review of administrative ac-
tion.” Bowen v. Michigan Academy of Family Physicians, 476 U. S. 
667, 670. The heavy burden for rebutting this presumption is not met 
here. Congress left it to the SSA to defne the procedures that claim-
ants like Smith must frst pass through, but it has not suggested that it 
intended for the SSA to be the unreviewable arbiter of whether claim-
ants have complied with those procedures. P. 483. 

(d) The arguments of amicus in support of the judgment do not alter 
this conclusion. Amicus frst argues that the phrase “fnal decision . . . 
made after a hearing” refers to a conclusive disposition, after exhaus-
tion, of a benefts claim on the merits. However, this Court's prece-
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dents do not support that reading; the Appeals Council's dismissal is not 
merely collateral but an end to a proceeding in which a substantial fac-
tual record has already been developed and on which considerable re-
sources have already been expended; and Smith's case is distinct from 
Sanders. Amicus also claims that permitting greater judicial review 
could risk a food of litigation, given the large volume of claims handled 
by the SSA, but that result is unlikely, because the number of Appeals 
Council untimeliness dismissals is comparatively small, and because 
data from the Eleventh Circuit, which follows the interpretation 
adopted here, do not bear out amicus' warning. Third, amicus fags 
related contexts that could be informed by this ruling, but those issues 
are not before the Court. Finally, amicus argues that § 405(g) is ambig-
uous and that the SSA's longstanding interpretation of its meaning— 
prior to a change of position in this case—is entitled to deference under 
Chevron U. S. A. Inc. v. Natural Resources Defense Council, Inc., 467 
U. S. 837, but this is not the kind of question on which courts defer to 
agencies. Pp. 484–487. 

(e) A reviewing court that disagrees with the procedural ground for 
the Appeals Council dismissal should in the ordinary case remand the 
case to allow the agency to address substantive issues in the frst place. 
While there would be jurisdiction for a court to reach the merits, this 
general rule comports with fundamental administrative-law principles 
and is confrmed by the Court's cases discussing exhaustion in the Social 
Security context, see City of New York, 476 U. S., at 485. Pp. 487–488. 

880 F. 3d 813, reversed and remanded. 

Sotomayor, J., delivered the opinion for a unanimous Court. 

Michael B. Kimberly argued the cause petitioner. With 
him on the briefs were Andrew J. Pincus, Paul W. Hughes, 
Charles A. Rothfeld, Eugene R. Fidell, and Wolodymyr 
Cybriwsky. 

Michael R. Hutson argued the cause for respondent. 
With him on the briefs were Solicitor General Francisco, 
Assistant Attorney General Hunt, Deputy Solicitor General 
Kneedler, Charles W. Scarborough, and Sarah Carroll. 

Deepak Gupta, by invitation of the Court, 586 U. S. 986, 
argued the cause as amicus curiae urging affrmance. With 
him on the brief was Joshua Matz.* 

*Cody T. Marvin, Carolyn A. Kubitschek, and Paul B. Eaglin fled a 
brief for the National Organization of Social Security Claimants' Repre-
sentatives as amicus curiae urging reversal. 
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Justice Sotomayor delivered the opinion of the Court. 
The Social Security Act allows for judicial review of “any 

fnal decision . . . made after a hearing” by the Social Secu-
rity Administration (SSA). 42 U. S. C. § 405(g). Petitioner 
Ricky Lee Smith was denied Social Security benefts after a 
hearing by an administrative law judge (ALJ) and later had 
his appeal from that denial dismissed as untimely by the 
SSA's Appeals Council—the agency's fnal decisionmaker. 
This case asks whether the Appeals Council's dismissal of 
Smith's claim is a “fnal decision . . . made after a hearing” 
so as to allow judicial review under § 405(g). We hold that 
it is. 

I 

A 

Congress enacted the Social Security Act in 1935, respond-
ing to the crisis of the Great Depression. 49 Stat. 620; F. 
Bloch, Social Security Law and Practice 13 (2012). In its 
early days, the program was administered by a body called 
the Social Security Board; that role has since passed on to 
the Board's successor, the SSA.1 

In 1939, Congress amended the Act, adding various provi-
sions that—subject to changes not at issue here—continue to 
govern cases like this one. See Social Security Act Amend-
ments of 1939, ch. 666, 53 Stat. 1360. First, Congress gave the 
agency “full power and authority to make rules and regula-
tions and to establish procedures . . . necessary or appropriate 
to carry out” the Act. 42 U. S. C. § 405(a). Second, Congress 
directed the agency “to make fndings of fac[t] and decisions 
as to the rights of any individual applying for a payment” 
and to provide all eligible claimants—that is, people seeking 
benefts—with an “opportunity for a hearing with respect 
to such decision[s].” § 405(b)(1). Third, and most centrally, 

1 See Koch & Koplow, The Fourth Bite at the Apple: A Study of the 
Operation and Utility of the Social Security Administration's Appeals 
Council, 17 Fla. St. U. L. Rev. 199, 234–235 (1990) (Koch & Koplow). 
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Congress provided for judicial review of “any fnal decision 
of the [agency] made after a hearing.” § 405(g). At the 
same time, Congress made clear that review would be avail-
able only “as herein provided”—that is, only under the terms 
of § 405(g). § 405(h); see Heckler v. Ringer, 466 U. S. 602, 
614–615 (1984). 

In 1940, the Social Security Board created the Appeals 
Council, giving it responsibility for overseeing and reviewing 
the decisions of the agency's hearing offcers (who, today, are 
ALJs).2 Though the Appeals Council originally had just 
three members, its ranks have since swelled to include over 
100 individuals serving as either judges or offcers.3 The 
Appeals Council remains a creature of regulatory rather 
than statutory creation. 

Today, the Social Security Act provides disability benefts 
under two programs, known by their statutory headings as 
Title II and Title XVI. See § 401 et seq. (Title II); § 1381 
et seq. (Title XVI). Title II “provides old-age, survivor, and 
disability benefts to insured individuals irrespective of f-
nancial need.” Bowen v. Galbreath, 485 U. S. 74, 75 (1988). 
Title XVI provides supplemental security income benefts 
“to fnancially needy individuals who are aged, blind, or 
disabled regardless of their insured status.” Ibid. The 
regulations that govern the two programs are, for today's 
purposes, equivalent. See Sims v. Apfel, 530 U. S. 103, 107, 
n. 2 (2000).4 Likewise, § 405(g) sets the terms of judicial re-
view for each. See § 1383(c)(3). 

Modern-day claimants must generally proceed through a 
four-step process before they can obtain review from a fed-

2 See id., at 235. 
3 SSA, Brief History and Current Information About the Appeals Coun-

cil, https://www.ssa.gov/appeals/about_ac.html (all Internet materials as 
last visited May 22, 2019). 

4 Because Smith seeks benefts under Title XVI, we cite to the regula-
tions that govern Title XVI, which are located at 20 CFR pt. 416 (2018). 
The regulations that govern Title II are located at 20 CFR pt. 404. 
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eral court. First, the claimant must seek an initial determi-
nation as to his eligibility. Second, the claimant must seek 
reconsideration of the initial determination. Third, the 
claimant must request a hearing, which is conducted by an 
ALJ. Fourth, the claimant must seek review of the ALJ's 
decision by the Appeals Council. See 20 CFR § 416.1400. 
If a claimant has proceeded through all four steps on the 
merits, all agree, § 405(g) entitles him to judicial review in 
federal district court.5 

The tension in this case stems from the deadlines that SSA 
regulations impose for seeking each successive stage of re-
view. A party who seeks Appeals Council review, as rele-
vant here, must fle his request within 60 days of receiving 
the ALJ's ruling, unless he can show “good cause for missing 
the deadline.” § 416.1468. 

The Appeals Council's review is discretionary: It may deny 
even a timely request without issuing a decision. See 
§ 416.1481. If a claimant misses the deadline and cannot 
show good cause, however, the Appeals Council does not 
deny the request but rather dismisses it. § 416.1471. Dis-
missals are “binding and not subject to further review” by 
the SSA. § 416.1472. The question here is whether a dis-
missal for untimeliness, after the claimant has had an ALJ 
hearing, is a “fnal decision . . . made after a hearing” for 
purposes of allowing judicial review under § 405(g). 

B 

Petitioner Ricky Lee Smith applied for disability benefts 
under Title XVI in 2012. Smith's claim was denied at 
the initial-determination stage and upon reconsideration. 
Smith then requested an ALJ hearing, which the ALJ held 
in February 2014 before issuing a decision denying Smith's 
claim on the merits in March 2014. 

5 Of course, if the result at any of the four preceding stages is fully 
favorable, there is generally no need to proceed further. 
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The parties dispute what happened next. Smith's attor-
ney says that he sent a letter requesting Appeals Council 
review in April 2014, well within the 60-day deadline. The 
SSA says that it has no record of receiving any such letter. 
In late September 2014, Smith's attorney sent a copy of the 
letter that he assertedly had mailed in April. The SSA, not-
ing that it had no record of prior receipt, counted the date 
of the request as the day that it received the copy. The 
Appeals Council accordingly determined that Smith's sub-
mission was untimely, concluded that Smith lacked good 
cause for missing the deadline, and dismissed Smith's request 
for review. 

Smith sought judicial review of that dismissal in the U. S. 
District Court for the Eastern District of Kentucky. The 
District Court held that it lacked jurisdiction to hear his suit. 
The U. S. Court of Appeals for the Sixth Circuit affrmed, 
maintaining that “an Appeals Council decision to refrain 
from considering an untimely petition for review is not a 
`fnal decision' subject to judicial review in federal court.” 
Smith v. Commissioner of Social Security, 880 F. 3d 813, 
814 (2018). 

Smith petitioned this Court for certiorari. Responding to 
Smith's petition, the Government stated that while the Sixth 
Circuit's decision accorded with the SSA's longstanding 
position, the Government had “reexamined the question and 
concluded that its prior position was incorrect.” Brief for 
Respondent on Pet. for Cert. 15. 

We granted certiorari to resolve a confict among the 
Courts of Appeals. 586 U. S. 985 (2018).6 Because the Gov-

6 Seven Courts of Appeals have held that there is no judicial review 
under these circumstances, while two have held that there is. Compare 
Brandtner v. Department of Health and Human Servs., 150 F. 3d 1306, 1307 
(CA10 1998); Bacon v. Sullivan, 969 F. 2d 1517, 1520 (CA3 1992); Matlock 
v. Sullivan, 908 F. 2d 492, 494 (CA9 1990); Harper v. Bowen, 813 F. 2d 737, 
743 (CA5 1987); Adams v. Heckler, 799 F. 2d 131, 133 (CA4 1986); Smith 
v. Heckler, 761 F. 2d 516, 518 (CA8 1985); Dietsch v. Schweiker, 700 F. 2d 
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ernment agrees with Smith that the Appeals Council's dis-
missal meets § 405(g)'s terms, we appointed Deepak Gupta as 
amicus curiae to defend the judgment below. 586 U. S. 986 
(2018). He has ably discharged his duties. 

II 

Section 405(g), as noted above, provides for judicial review 
of “any fnal decision . . . made after a hearing.” This provi-
sion, the Court has explained, contains two separate ele-
ments: frst, a “jurisdictional” requirement that claims be 
presented to the agency, and second, a “waivable . . . require-
ment that the administrative remedies prescribed by the 
Secretary be exhausted.” Mathews v. Eldridge, 424 U. S. 
319, 328 (1976). This case involves the latter, nonjurisdic-
tional element of administrative exhaustion. While § 405(g) 
delegates to the SSA the authority to dictate which steps are 
generally required, see Sims, 530 U. S., at 106, exhaustion 
of those steps may not only be waived by the agency, see 
Weinberger v. Salfi, 422 U. S. 749, 767 (1975), but also ex-
cused by the courts, see Bowen v. City of New York, 476 
U. S. 467, 484 (1986); Eldridge, 424 U. S., at 330.7 

The question here is whether a dismissal by the Appeals 
Council on timeliness grounds after a claimant has received 
an ALJ hearing on the merits qualifes as a “fnal decision 
. . . made after a hearing” for purposes of allowing judicial 

865, 867 (CA2 1983), with Casey v. Berryhill, 853 F. 3d 322, 326 (CA7 
2017); Bloodsworth v. Heckler, 703 F. 2d 1233, 1239 (CA11 1983). 

7 While Califano v. Sanders, 430 U. S. 99 (1977), can be read to cabin 
Eldridge and Salfi to only constitutional claims, the Court's subsequent 
decision in City of New York demonstrates that this understanding of 
§ 405(g) can extend to cases lacking Eldridge's and Salfi's constitutional 
character. See City of New York, 476 U. S., at 474–475, and n. 5, 482–484; 
see also New York v. Heckler, 578 F. Supp. 1109, 1124–1125 (EDNY 1984) 
(ruling that the agency's actions violated the Social Security Act and its 
own regulations and thus declining to reach the plaintiffs' constitutional 
argument). 
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review under § 405(g). In light of the text, the context, and 
the presumption in favor of the reviewability of agency 
action, we conclude that it does. 

A 

We begin with the text. Taking the frst clause (“any fnal 
decision”) frst, we note that the phrase “fnal decision” 
clearly denotes some kind of terminal event,8 and Congress' 
use of the word “any” suggests an intent to use that term 
“ `expansive[ly],' ” see Ali v. Federal Bureau of Prisons, 552 
U. S. 214, 218–219 (2008). The Appeals Council's dismissal 
of Smith's claim fts that language: Under the SSA's own 
regulations, it was the fnal stage of review. See 20 CFR 
§ 416.1472. 

Turning to the second clause (“made after a hearing”), we 
note that this phrase has been the subject of some confusion 
over the years. On the one hand, the statute elsewhere re-
peatedly uses the word “hearing” to signify an ALJ hearing,9 

which suggests that, in the ordinary case, the phrase here 
too denotes an ALJ hearing. See, e. g., IBP, Inc. v. Alvarez, 
546 U. S. 21, 34 (2005) (noting “the normal rule of statutory 
interpretation that identical words used in different parts of 
the same statute are generally presumed to have the same 
meaning”). On the other hand, the Court's precedents make 

8 See 5 Oxford English Dictionary 920 (2d ed. 1989) (Final: “[m]arking 
the last stage of a process; leaving nothing to be looked for or expected; 
ultimate”); 4 Oxford English Dictionary 222 (1933) (same); see also Web-
ster's New World College Dictionary 542 (5th ed. 2016) (Final: “leaving no 
further chance for action, discussion, or change; deciding; conclusive”); 
Merriam-Webster's Collegiate Dictionary 469 (11th ed. 2011) (Final: “com-
ing at the end: being the last in a series, process, or progress”). 

9 See 42 U. S. C. § 405(b)(1) (entitling claimants to a hearing on the mer-
its); § 405(b)(2) (discussing “reconsideration” of certain fndings “before 
any hearing under paragraph (1) on the issue of such entitlement”); 
§ 405(g) (discussing factual fndings and evidence resulting from such a 
“hearing”); § 405(h) (discussing binding effect of decision “after a hear-
ing”); see also §§ 1383(c)(1)(A), (3) (similar). 
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clear that an ALJ hearing is not an ironclad prerequisite for 
judicial review. See, e. g., City of New York, 476 U. S., at 
484 (emphasizing the Court's “ ̀ intensely practical' ” approach 
to the applicability of the exhaustion requirement and disap-
proving “mechanical application” of a set of factors). 

There is no need today to give § 405(g) a defnition for all 
seasons, because, in any event, this is a mine-run case and 
Smith obtained the kind of hearing that § 405(g) most natu-
rally suggests: an ALJ hearing on the merits.10 In other 
words, even giving § 405(g) a relatively strict reading, Smith 
appears to satisfy its terms.11 

Smith cannot, however, satisfy § 405(g)'s “after a hearing” 
requirement as a matter of mere chronology.12 In Califano 
v. Sanders, 430 U. S. 99 (1977), the Court considered whether 
the SSA's denial of a claimant's petition to reopen a prior 
denial of his claim for benefts qualifed as a fnal decision 
under § 405(g). Id., at 102–103, 107–109. The Court con-

10 We note as well that the “hearing” referred to in § 405(g) cannot be a 
hearing before the Appeals Council. Congress provided for a hearing in 
§ 405(b) and for judicial review “after a hearing” in § 405(g) before the 
Appeals Council even existed. See supra, at 475. Moreover, the Ap-
peals Council makes many decisions without a hearing—e. g., denying a 
petition for review without giving reasons—that are nevertheless plainly 
reviewable. See 20 CFR §§ 416.1400(a)(5), 416.1467, 416.1481. Accord-
ingly, the fact that there was no Appeals Council hearing—much like the 
fact that there was no reasoned Appeals Council decision on the merits— 
does not bar review. 

11 We return below to the possibility, suggested by amicus, that “fnal 
decision . . . made after a hearing” could signify a fnal decision “on a 
matter on which the Act requires a hearing.” Brief for Court-Appointed 
Amicus Curiae 13; see infra, at 484. Here, we note only that while Con-
gress certainly could have written something like “fnal decision on the 
merits . . . made after a hearing,” it did not. 

12 The alternative risks untenable breadth. The Battle of Yorktown 
predates our ruling today, but no one would describe today's opinion as a 
“decision made after the Battle of Yorktown.” As we explain, however, 
the dismissal of Smith's claim is tethered to Smith's hearing in a way that 
more distant events are not. 
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cluded that it did not, reasoning that a petition to reopen 
was a matter of agency grace that could be denied without a 
hearing altogether and that allowing judicial review would 
thwart Congress' own deadline for seeking such review. 
See id., at 108–109. That the SSA's denial of the petition to 
reopen (1) was conclusive and (2) postdated an ALJ hearing 
did not, alone, bring it within the meaning of § 405(g). 

Here, by contrast, the SSA's “fnal decision” is much more 
closely tethered to the relevant “hearing.” Unlike a petition 
to reopen, a primary application for benefts may not be de-
nied without an ALJ hearing (assuming the claimant timely 
requests one, as Smith did). § 405(b)(1). Moreover, the 
claimant's access to this frst bite at the apple is indeed a 
matter of legislative right rather than agency grace. See 
id., at 108. And, again unlike the situation in Sanders, there 
is no danger here of thwarting Congress' own deadline, given 
that the only potential untimeliness here concerns Smith's 
request for Appeals Council review—not his request for judi-
cial review following the agency's ultimate determination. 

B 

The statutory context weighs in Smith's favor as well. 
Appeals from SSA determinations are, by their nature, ap-
peals from the action of a federal agency, and in the separate 
administrative-law context of the Administrative Procedure 
Act (APA), an action is “fnal” if it both (1) “mark[s] the 
`consummation' of the agency's decisionmaking process” and 
(2) is “one by which `rights or obligations have been deter-
mined,' or from which `legal consequences will fow.' ” Ben-
nett v. Spear, 520 U. S. 154, 177–178 (1997). Both conditions 
are satisfed when a Social Security claimant has reached the 
fourth and fnal step of the SSA's four-step process and has 
had his request for review dismissed as untimely. It is con-
sistent to treat the Appeals Council's dismissal of Smith's 
claim as a fnal decision as well. 
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To be clear, “the doctrine of administrative exhaustion 
should be applied with a regard for the particular adminis-
trative scheme at issue,” Salfi, 422 U. S., at 765, and we leave 
this axiom undisturbed today. The Social Security Act and 
the APA are different statutes, and courts must remain sen-
sitive to their differences. See, e. g., Sullivan v. Hudson, 
490 U. S. 877, 885 (1989) (observing that “[a]s provisions for 
judicial review of agency action go, § 405(g) is somewhat un-
usual” in that its “detailed provisions . . . suggest a degree 
of direct interaction between a federal court and an adminis-
trative agency alien to” APA review). But at least some of 
these differences suggest that Congress wanted more over-
sight by the courts in this context rather than less, see 
ibid.,13 and the statute as a whole is one that “Congress de-
signed to be `unusually protective' of claimants,” City of New 
York, 476 U. S., at 480. 

We note further that the SSA is a massive enterprise,14 

and mistakes will occur. See Brief for National Organiza-
tion of Social Security Claimants' Representatives as Ami-
cus Curiae 13 (collecting examples).15 The four steps pre-
ceding judicial review, meanwhile, can drag on for years.16 

13 The noteworthy counterpoint is § 405(h), which withdraws federal-
court jurisdiction under 28 U. S. C. §§ 1331, 1346. While that provision 
clearly serves “to route review through” § 405(g), see Sanders, 430 U. S., 
at 103, n. 3; see also Heckler v. Ringer, 466 U. S. 602, 614–615 (1984), that 
routing choice does not simultaneously constrict the route that Congress 
did provide. 

14 For example, the agency receives roughly 2.5 million new disability 
claims per year. See SSA, Annual Performance Report Fiscal Years 
2017–2019, p. 32 (Feb. 12, 2018), https://www.ssa.gov/budget/FY19Files/ 
2019APR.pdf. 

15 See also Koch & Koplow 257 (noting that each Appeals Council mem-
ber “typically spends only ten to ffteen minutes reviewing an average 
case” given “the pressures of the caseload”). 

16 See SSA, FY 2020 Congressional Justifcation 9 (Mar. 2019) (estimat-
ing 2019 average processing time for the frst three steps at 113 days, 105 
days, and 515 days, respectively), https://www.ssa.gov/budget/FY20Files/ 
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While mistakes by the agency may be admirably rare, we 
do not presume that Congress intended for this claimant-
protective statute, see City of New York, 476 U. S., at 480, 
to leave a claimant without recourse to the courts when such 
a mistake does occur—least of all when the claimant may 
have already expended a signifcant amount of likely limited 
resources in a lengthy proceeding. 

C 

Smith's entitlement to judicial review is confrmed by “the 
strong presumption that Congress intends judicial review of 
administrative action.” Bowen v. Michigan Academy of 
Family Physicians, 476 U. S. 667, 670 (1986). “That pre-
sumption,” of course, “is rebuttable: It fails when a statute's 
language or structure demonstrates that Congress wanted 
an agency to police its own conduct.” Mach Mining, LLC 
v. EEOC, 575 U. S. 480, 486 (2015). But the burden for re-
butting it is “ ̀ heavy,' ” ibid., and that burden is not met here. 
While Congress left it to the SSA to defne the procedures 
that claimants like Smith must frst pass through, see Sims, 
530 U. S., at 106, Congress has not suggested that it intended 
for the SSA to be the unreviewable arbiter of whether 
claimants have complied with those procedures. Where, as 
here, a claimant has received a claim-ending timeliness de-
termination from the agency's last-in-line decisionmaker 
after bringing his claim past the key procedural post (a 
hearing) mentioned in § 405(g), there has been a “fnal 
decision . . . made after a hearing” under § 405(g).17 

FY20-JEAC.pdf; Brief for National Organization of Social Security Claim-
ants' Representatives as Amicus Curiae 11. 

17 A different question would be presented by a claimant who assertedly 
faltered at an earlier step—e. g., whose request for an ALJ hearing was 
dismissed as untimely and who then appealed that determination to the 
Appeals Council before seeking judicial review. While such a claimant 
would not have received a “hearing” at all, the Court's precedents also 
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III 

Amicus' arguments to the contrary have aided our consid-
eration of this case, but they have not dissuaded us from 
concluding that the Appeals Council's dismissal of Smith's 
claim satisfed § 405(g). 

Amicus frst argues that the phrase “fnal decision . . . 
made after a hearing” refers to a conclusive disposition, after 
exhaustion, of a benefts claim on the merits—that is, on a 
basis for which the Social Security Act entitles a claimant to 
a hearing. This reading follows, amicus argues, from the 
Court's observations that § 405(g) generally requires exhaus-
tion, and moreover from Sanders' suggestion, see 430 U. S., 
at 108, that review is not called for where a claimant loses 
on an agency-determined procedural ground that is divorced 
from the substantive matters for which a hearing is required. 
Even if Smith did receive a hearing on the merits, amicus 
argues, the conclusive determination was not on that basis, 
and “[i]t would be unnatural to read the statute as throwing 
open the gates to judicial review of any fnal decision, no 
matter how collateral,” just because such a hearing occurred. 
Brief for Court-Appointed Amicus Curiae 34. 

We disagree. First, as noted above, the Court's pre-
cedents do not make exhaustion a pure necessity, indicating 
instead that while the SSA is empowered to defne the steps 
claimants must generally take, the SSA is not also the unre-
viewable arbiter of whether a claimant has suffciently com-
plied with those steps. See supra, at 478, and n. 7. Second, 
the Appeals Council's dismissal is not merely collateral; such 
a dismissal calls an end to a proceeding in which a substantial 
factual record has already been developed and on which 
considerable resources have already been expended. See 
supra, at 482–483, and n. 16. Accepting amicus' argument 
would mean that a claimant could make it to the end of the 

make clear that a hearing is not always required. See supra, at 479–480. 
Because such a situation is not before us, we do not address it. 
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SSA's process and then have judicial review precluded sim-
ply because the Appeals Council stamped “untimely” on the 
request, even if that designation were patently inaccurate. 
While there may be contexts in which the law is so unforgiv-
ing, this is not one. See supra, at 481–483. 

Smith's case, as noted above, is also distinct from Sanders. 
See supra, at 480–481. Sanders, after all, involved the 
SSA's denial of a petition for reopening—a second look that 
the agency had made available to claimants as a matter of 
grace. See 430 U. S., at 101–102, 107–108. But Smith is not 
seeking a second look at an already-fnal denial; he argues that 
he was wrongly prevented from continuing to pursue his pri-
mary claim for benefts. That primary claim, meanwhile, is 
indeed a matter of statutory entitlement. See § 405(b). 

Amicus also emphasizes that the SSA handles a large vol-
ume of claims, such that a decision providing for greater judi-
cial review could risk a food of litigation. That result seems 
unlikely for a few reasons. First, the number of Appeals 
Council untimeliness dismissals is comparatively small— 
something on the order of 2,500 dismissals out of 160,000 dis-
positions per year.18 Second, the interpretation that Smith 
and the Government urge has been the law since 1983 in the 
Eleventh Circuit, and the data there do not bear out amicus' 
warning. See Reply Brief for Respondent 14–15 (collecting 
statistics). Third, while amicus fags related contexts that 
could be informed by today's ruling, see Brief for Court-
Appointed Amicus Curiae 36–40, those issues are not before 
us. We therefore do not address them other than to rein-
force that such questions must be considered in the light of 
“the particular administrative scheme at issue.” See Salfi, 
422 U. S., at 765. Today's decision, therefore, hardly knocks 
loose a line of dominoes. 

18 See Brief for Respondent 43, n. 17 (number of timeliness dismissals); 
SSA, Annual Statistical Supplement 2018 (Table 2.F11) (number of dis-
positions), https://www.ssa.gov/policy/docs/statcomps/supplement/2018/ 
2f8-2f11.pdf. 
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Finally, amicus argues that the meaning of § 405(g) is am-
biguous and that the SSA's longstanding interpretation of 
§ 405(g)—prior to its changed position during the pendency 
of this case—is entitled to deference under Chevron U. S. A. 
Inc. v. Natural Resources Defense Council, Inc., 467 U. S. 
837 (1984). The Government and Smith maintain that the 
statute unambiguously supports the Government's new posi-
tion, and Smith further asserts that deference is inappropri-
ate where the Government itself has rejected the interpreta-
tion in question in its flings. 

We need not decide whether the statute is unambiguous 
or what to do with the curious situation of an amicus curiae 
seeking deference for an interpretation that the Govern-
ment's briefng rejects. Chevron deference “ ̀ is premised on 
the theory that a statute's ambiguity constitutes an implicit 
delegation from Congress to the agency to fll in the statu-
tory gaps.' ” King v. Burwell, 576 U. S. 473, 485 (2015). 
The scope of judicial review, meanwhile, is hardly the kind 
of question that the Court presumes that Congress implicitly 
delegated to an agency. 

Indeed, roughly six years after Chevron was decided, the 
Court declined to give Chevron deference to the Secretary 
of Labor's interpretation of a federal statute that would have 
foreclosed private rights of action under certain circum-
stances. See Adams Fruit Co. v. Barrett, 494 U. S. 638, 
649–650 (1990). As the Court explained, Congress' having 
created “a role for the Department of Labor in administering 
the statute” did “not empower the Secretary to regulate the 
scope of the judicial power vested by the statute.” Id., at 
650. Rather, “[a]lthough agency determinations within the 
scope of delegated authority are entitled to deference, it is 
fundamental `that an agency may not bootstrap itself into an 
area in which it has no jurisdiction.' ” Ibid. Here, too, 
while Congress has empowered the SSA to create a scheme 
of administrative exhaustion, see Sims, 530 U. S., at 106, 



Cite as: 587 U. S. 471 (2019) 487 

Opinion of the Court 

Congress did not delegate to the SSA the power to deter-
mine “the scope of the judicial power vested by” § 405(g) or 
to determine conclusively when its dictates are satisfed. 
Adams Fruit Co., 494 U. S., at 650. Consequently, having 
concluded that Smith and the Government have the better 
reading of § 405(g), we need go no further. 

IV 

Although they agree that § 405(g) permits judicial review 
of the Appeals Council's dismissal in this case, Smith and the 
Government disagree somewhat about the scope of review 
on remand.19 Smith argues that if a reviewing court dis-
agrees with the procedural ground for dismissal, it can then 
proceed directly to the merits, while the Government argues 
that the proper step in such a case would be to remand. We 
largely agree with the Government. 

To be sure, there would be jurisdiction for a federal court 
to proceed to the merits in the way that Smith avers. For 
one, as noted above, exhaustion itself is not a jurisdictional 
prerequisite. See supra, at 478. Moreover, § 405(g) states 
that a reviewing “court shall have power to enter, upon the 
pleadings and transcript of the record, a judgment affrming, 
modifying, or reversing the decision of the Commissioner of 
Social Security, with or without remanding the cause for a 
rehearing”—a broad grant of authority that refects the high 
“degree of direct interaction between a federal court and an 
administrative agency” envisioned by § 405(g). Hudson, 490 
U. S., at 885. In short, there is no jurisdictional bar to a 
court's reaching the merits. 

19 The parties agree, as do we, on the standard of review: abuse of discre-
tion as to the overall conclusion, and “substantial evidence” “as to any 
fact.” See § 405(g); see also Brief for Respondent 43–44; Tr. of Oral Arg. 
5; cf. Bowen v. City of New York, 476 U. S. 467, 483 (1986) (“Ordinarily, 
the Secretary has discretion to decide when to waive the exhaustion 
requirement”). 
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Fundamental principles of administrative law, however, 
teach that a federal court generally goes astray if it decides 
a question that has been delegated to an agency if that 
agency has not frst had a chance to address the question. 
See, e. g., INS v. Orlando Ventura, 537 U. S. 12, 16, 18 (2002) 
(per curiam); ICC v. Locomotive Engineers, 482 U. S. 270, 
283 (1987); cf. SEC v. Chenery Corp., 318 U. S. 80, 88 (1943) 
(“For purposes of affrming no less than reversing its orders, 
an appellate court cannot intrude upon the domain which 
Congress has exclusively entrusted to an administrative 
agency”). The Court's cases discussing exhaustion in the 
Social Security context confrm the prudence of applying this 
general principle here, where the agency's fnal decision-
maker has not had a chance to address the merits at all.20 

See City of New York, 476 U. S., at 485 (“Because of the 
agency's expertise in administering its own regulations, the 
agency ordinarily should be given the opportunity to review 
application of those regulations to a particular factual con-
text”); Salfi, 422 U. S., at 765 (explaining that exhaustion 
serves to “preven[t] premature interference with agency 
processes” and to give the agency “an opportunity to correct 
its own errors,” “to afford the parties and the courts the 
beneft of its experience and expertise,” and to produce “a 
record which is adequate for judicial review”). Accordingly, 
in an ordinary case, a court should restrict its review to the 
procedural ground that was the basis for the Appeals Council 
dismissal and (if necessary) allow the agency to address any 
residual substantive questions in the frst instance.21 

20 We make no statement, by contrast, regarding the applicability of this 
line of cases to situations in which the Appeals Council has had a chance 
to address the merits. Cf. Sims v. Apfel, 530 U. S. 103, 110–112 (2000) 
(plurality opinion) (discussing why the inquisitorial nature of SSA proceed-
ings counsels against imposing an issue-exhaustion requirement). 

21 By the same token, remand may be forgone in rarer cases, such as 
where the Government joins the claimant in asking the court to reach the 
merits or where remand would serve no meaningful purpose. 
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V 

We hold that where the SSA's Appeals Council has dis-
missed a request for review as untimely after a claimant has 
obtained a hearing from an ALJ on the merits, that dismissal 
qualifes as a “fnal decision . . . made after a hearing” within 
the meaning of § 405(g). The judgment of the United States 
Court of Appeals for the Sixth Circuit is therefore reversed, 
and the case is remanded for further proceedings consistent 
with this opinion. 

It is so ordered. 
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Per Curiam 

BOX, COMMISSIONER, INDIANA DEPARTMENT OF 
HEALTH, et al. v. PLANNED PARENTHOOD OF 

INDIANA AND KENTUCKY, INC., et al. 

on petition for writ of certiorari to the united 
states court of appeals for the seventh circuit 

No. 18–483. Decided May 28, 2019 

The Court of Appeals for the Seventh Circuit invalidated a provision of 
Indiana law relating to the disposition of fetal remains by abortion pro-
viders. The Indiana provision at issue excluded fetal remains from 
the definition of infectious and pathological waste, Ind. Code 
§§ 16−41−16−4(d), 16−41−16−5, thereby preventing incineration of fetal 
remains along with surgical byproducts, and also authorized simultane-
ous cremation of fetal remains, § 16−34−3−4(a). The law did not affect a 
woman's right under existing law “to determine the fnal disposition 
of the aborted fetus.” § 16−34−3−2(a). The Seventh Circuit, applying a 
deferential rational basis review, frst held that Indiana's stated interest 
in “the `humane and dignifed disposal of human remains' ” was “not . . . 
legitimate.” The Seventh Circuit held that even if Indiana's stated in-
terest were legitimate, Indiana could not identify a rational relationship 
between that interest and “the law as written,” because the law pre-
serves a woman's right to dispose of fetal remains however she wishes 
and allows for simultaneous cremation. 

Held: The Seventh Circuit clearly erred in failing to recognize Indiana's 
“legitimate interest in proper disposal of fetal remains,” Akron v. Akron 
Center for Reproductive Health, Inc., 462 U. S. 416, 452, n. 45, as a 
permissible basis for Indiana's disposition law. Further, Indiana's law is 
rationally related to the State's interest in proper disposal of fetal re-
mains, even if it is not perfectly tailored to that end. See Armour v. 
Indianapolis, 566 U. S. 673, 685. As litigated, this case does not address 
whether Indiana's law imposes an undue burden on a woman's right to 
obtain an abortion and therefore does not implicate the Court's cases 
applying the undue burden test to abortion regulations. 

Certiorari granted in part; 888 F. 3d 300, reversed. 

Per Curiam. 

Indiana's petition for certiorari argues that the Court of 
Appeals for the Seventh Circuit incorrectly invalidated two 
new provisions of Indiana law: the frst relating to the dispo-
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sition of fetal remains by abortion providers; and the second 
barring the knowing provision of sex-, race-, or disability-
selective abortions by abortion providers. See Ind. Code 
§§ 16−34−2−1.1(a)(1)(K), 16−34−3−4(a), 16−34−4−4, 16−34− 
4−5, 16−34−4−6, 16−34−4−7, 16−34−4−8, 16−41−16−4(d), 
16−41−16−5 (2019). We reverse the judgment of the Sev-
enth Circuit with respect to the frst question presented, and 
we deny the petition with respect to the second question 
presented. 

I 

The frst challenged provision altered the manner in which 
abortion providers may dispose of fetal remains. Among 
other changes, it excluded fetal remains from the defnition 
of infectious and pathological waste, §§ 16−41−16−4(d), 
16−41−16−5, thereby preventing incineration of fetal remains 
along with surgical byproducts. It also authorized simul-
taneous cremation of fetal remains, § 16−34−3−4(a), which 
Indiana does not generally allow for human remains, 
§ 23−14−31−39(a). The law did not affect a woman's right 
under existing law “to determine the fnal disposition of the 
aborted fetus.” § 16−34−3−2(a). 

Respondents have never argued that Indiana's law creates 
an undue burden on a woman's right to obtain an abortion. 
Cf. Planned Parenthood of Southeastern Pa. v. Casey, 505 
U. S. 833, 874 (1992) (plurality opinion). Respondents have 
instead litigated this case on the assumption that the law 
does not implicate a fundamental right and is therefore sub-
ject only to ordinary rational-basis review. See Planned 
Parenthood of Ind. and Ky., Inc. v. Commissioner of Ind. 
State Dept. of Health, 888 F. 3d 300, 307 (2018). To survive 
under that standard, a state law need only be “rationally 
related to legitimate government interests.” Washington v. 
Glucksberg, 521 U. S. 702, 728 (1997). 

The Seventh Circuit found Indiana's disposition law invalid 
even under this deferential test. It frst held that Indiana's 
stated interest in “the `humane and dignifed disposal of 
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human remains' ” was “not . . . legitimate.” 888 F. 3d, at 
309. It went on to hold that even if Indiana's stated interest 
were legitimate, “it [could not] identify a rational relation-
ship” between that interest and “the law as written,” be-
cause the law preserves a woman's right to dispose of fetal 
remains however she wishes and allows for simultaneous 
cremation. Ibid. 

We now reverse that determination. This Court has al-
ready acknowledged that a State has a “legitimate interest 
in proper disposal of fetal remains.” Akron v. Akron Center 
for Reproductive Health, Inc., 462 U. S. 416, 452, n. 45 (1983). 
The Seventh Circuit clearly erred in failing to recognize that 
interest as a permissible basis for Indiana's disposition law. 
See Armour v. Indianapolis, 566 U. S. 673, 685 (2012) (on 
rational-basis review, “ `the burden is on the one attacking 
the legislative arrangement to negative every conceivable 
basis which might support it' ”). The only remaining ques-
tion, then, is whether Indiana's law is rationally related to 
the State's interest in proper disposal of fetal remains. We 
conclude that it is, even if it is not perfectly tailored to that 
end. See ibid. (the State need not have drawn “the perfect 
line,” as long as “the line actually drawn [is] a rational” one). 
We therefore uphold Indiana's law under rational basis 
review. 

We reiterate that, in challenging this provision, respond-
ents have never argued that Indiana's law imposes an undue 
burden on a woman's right to obtain an abortion. This 
case, as litigated, therefore does not implicate our 
cases applying the undue burden test to abortion regula-
tions. Other courts have analyzed challenges to similar 
disposition laws under the undue burden standard. See 
Planned Parenthood of Ind. and Ky., Inc. v. Commis-
sioner of Ind. State Dept. of Health, 917 F. 3d 532, 535 (CA7 
2018) (Wood, C. J., concurring in denial of rehearing en banc). 
Our opinion expresses no view on the merits of those 
challenges. 
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II 

Our opinion likewise expresses no view on the merits of 
the second question presented, i. e., whether Indiana may 
prohibit the knowing provision of sex-, race-, and disability-
selective abortions by abortion providers. Only the Sev-
enth Circuit has thus far addressed this kind of law. We 
follow our ordinary practice of denying petitions insofar as 
they raise legal issues that have not been considered by addi-
tional Courts of Appeals. See this Court's Rule 10. 

* * * 

In sum, we grant certiorari with respect to the frst ques-
tion presented in the petition and reverse the judgment of 
the Court of Appeals with respect to that question. We 
deny certiorari with respect to the second question 
presented. 

It is so ordered. 

Justice Sotomayor would deny the petition for a writ of 
certiorari as to both questions presented. 

Justice Thomas, concurring. 
Indiana law prohibits abortion providers from treating the 

bodies of aborted children as “infectious waste” and inciner-
ating them alongside used needles, laboratory-animal car-
casses, and surgical byproducts. Ind. Code § 16–41–16–4(d) 
(2019); see §§ 16–41–16–2, 16–41–16–4, 16–41–16–5; Ind. 
Admin. Code, tit. 410, §§ 35–1–3, 35–2–1(a)(2) (2019). A 
panel of the Seventh Circuit held that this fetal-remains law 
was irrational, and thus unconstitutional, under the doctrine 
of “substantive due process.” That decision was manifestly 
inconsistent with our precedent, as the Court holds.1 I 

1 Justice Ginsburg 's dissent from this holding makes little sense. It 
is not a “ ̀ waste' ” of our resources to summarily reverse an incorrect deci-
sion that created a Circuit split. Post, at 2. And Justice Ginsburg 
does not even attempt to argue that the decision below was correct. In-
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would have thought it could go without saying that nothing 
in the Constitution or any decision of this Court prevents a 
State from requiring abortion facilities to provide for the 
respectful treatment of human remains. 

I write separately to address the other aspect of Indiana 
law at issue here—the “Sex Selective and Disability 
Abortion Ban.” Ind. Code § 16–34–4–1 et seq. This statute 
makes it illegal for an abortion provider to perform an 
abortion in Indiana when the provider knows that the 
mother is seeking the abortion solely because of the child's 
race, sex, diagnosis of Down syndrome, disability, or related 
characteristics. §§ 16–34–4–1 to 16–34–4–8; see § 16–34–4– 
1(b) (excluding “lethal fetal anomal[ies]” from the defnition 
of disability). The law requires that the mother be advised 
of this restriction and given information about fnancial as-
sistance and adoption alternatives, but it imposes liability 
only on the provider. See §§ 16–34–2–1.1(a)(1)(K), (2)(A)– 
(C), 16–34–4–9. Each of the immutable characteristics pro-
tected by this law can be known relatively early in a preg-
nancy, and the law prevents them from becoming the sole 
criterion for deciding whether the child will live or die. Put 
differently, this law and other laws like it promote a State's 
compelling interest in preventing abortion from becoming a 
tool of modern-day eugenics.2 

stead, she adopts Chief Judge Wood's alternative suggestion that regulat-
ing the disposition of an aborted child's body might impose an “undue 
burden” on the mother's right to abort that (already aborted) child. See 
post, at 1. This argument is diffcult to understand, to say the least— 
which may explain why even respondent Planned Parenthood did not 
make it. The argument also lacks evidentiary support. See Planned 
Parenthood of Ind. and Ky., Inc. v. Commissioner of Ind. State Dept. 
of Health, 917 F. 3d 532, 538 (CA7 2018) (en banc) (Easterbrook, J., 
dissenting). 

2 See, e.g.,Ariz.Rev.Stat.Ann.§ 13–3603.02 (2018) (sex andrace);Ark.Code 
§ 20–16–1904 (2018) (sex); Kan. Stat. Ann. § 65–6726 (2017 Cum. Supp.) (sex); 
La.Rev.Stat.Ann.§ 40:1061.1.2(2019 Cum.Supp.)(genetic abnormality);N.C. 
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The use of abortion to achieve eugenic goals is not merely 
hypothetical. The foundations for legalizing abortion in 
America were laid during the early 20th-century birth-
control movement. That movement developed alongside the 
American eugenics movement. And signifcantly, Planned 
Parenthood founder Margaret Sanger recognized the eugenic 
potential of her cause. She emphasized and embraced the 
notion that birth control “opens the way to the eugenist.” 
Sanger, Birth Control and Racial Betterment, Birth Control 
Rev., Feb. 1919, p. 12 (Racial Betterment). As a means of 
reducing the “ever increasing, unceasingly spawning class of 
human beings who never should have been born at all,” 
Sanger argued that “Birth Control . . . is really the greatest 
and most truly eugenic method” of “human generation.” 
M. Sanger, Pivot of Civilization 187, 189 (1922) (Pivot of Civi-
lization). In her view, birth control had been “accepted by 
the most clear thinking and far seeing of the Eugenists them-
selves as the most constructive and necessary of the means 
to racial health.” Id., at 189. 

It is true that Sanger was not referring to abortion when 
she made these statements, at least not directly. She re-
cognized a moral difference between “contraceptives” and 
other, more “extreme” ways for “women to limit their fam-
ilies,” such as “the horrors of abortion and infanticide.” 
M. Sanger, Woman and the New Race 25, 5 (1920) (Woman 
and the New Race). But Sanger's arguments about the 
eugenic value of birth control in securing “the elimination of 
the unft,” Racial Betterment 11, apply with even greater 

Gen. Stat. Ann. § 90–21.121 (2017) (sex); N. D. Cent. Code Ann. § 14–02.1– 
04.1 (2017) (sex and genetic abnormality); Ohio Rev. Code Ann. § 2919.10 
(Lexis Supp. 2018) (Down syndrome); Okla. Stat., Tit. 63, § 1–731.2(B) 
(2016) (sex); 18 Pa. Cons. Stat. § 3204(c) (2015) (sex); S. D. Codifed Laws 
§ 34–23A–64 (2018) (sex). My focus on a State's compelling interest in 
prohibiting eugenics in abortion does not suggest that States lack other 
compelling interests in adopting these or other abortion-related laws. 
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force to abortion, making it signifcantly more effective as a 
tool of eugenics. Whereas Sanger believed that birth con-
trol could prevent “unft” people from reproducing, abortion 
can prevent them from being born in the frst place. Many 
eugenicists therefore supported legalizing abortion, and 
abortion advocates—including future Planned Parenthood 
President Alan Guttmacher—endorsed the use of abortion 
for eugenic reasons. Technological advances have only 
heightened the eugenic potential for abortion, as abortion 
can now be used to eliminate children with unwanted charac-
teristics, such as a particular sex or disability. 

Given the potential for abortion to become a tool of eugenic 
manipulation, the Court will soon need to confront the consti-
tutionality of laws like Indiana's. But because further 
percolation may assist our review of this issue of frst im-
pression, I join the Court in declining to take up the issue 
now. 

I 

The term “eugenics” was coined in 1883 by Francis Galton, 
a British statistician and half-cousin of Charles Darwin. 
See S. Caron, Who Chooses?: American Reproductive His-
tory Since 1830, p. 49 (2008); A. Cohen, Imbeciles: The Su-
preme Court, American Eugenics, and the Sterilization of 
Carrie Buck 46 (2016) (Imbeciles). Galton described eugen-
ics as “the science of improving stock” through “all infu-
ences that tend in however remote a degree to give to the 
more suitable races or strains of blood a better chance of 
prevailing speedily over the less suitable than they other-
wise would have.” F. Galton, Inquiries Into Human Faculty 
and Its Development 25, n. 1 (1883). Eugenics thus rests on 
the assumption that “man's natural abilities are derived by 
inheritance, under exactly the same limitations as are the 
form and physical features of the whole organic world.” 
F. Galton, Hereditary Genius: An Inquiry Into Its Laws and 
Consequences 1 (1869) (Hereditary Genius); see Imbeciles 
46–47. As a social theory, eugenics is rooted in social 
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Darwinism—i. e., the application of the “survival of the 
fttest” principle to human society. Caron, supra, at 49; Im-
beciles 45. Galton argued that by promoting reproduction 
between people with desirable qualities and inhibiting repro-
duction of the unft, man could improve society by “do[ing] 
providently, quickly, and kindly” “[w]hat Nature does blindly, 
slowly, and ruthlessly.” F. Galton, Eugenics: Its Defnition, 
Scope and Aims, in Essays in Eugenics 42 (1909). 

By the 1920s, eugenics had become a “full-fedged intellec-
tual craze” in the United States, particularly among progres-
sives, professionals, and intellectual elites. Imbeciles 2; see 
id., at 2–4, 55–57; Cohen, Harvard's Eugenics Era, Harvard 
Magazine, pp. 48–52 (Mar.–Apr. 2016) (Harvard's Eugenics 
Era). Leaders in the eugenics movement held prominent 
positions at Harvard, Stanford, and Yale, among other 
schools, and eugenics was taught at 376 universities and col-
leges. Imbeciles 4; see also Harvard's Eugenics Era 48. 
Although eugenics was widely embraced, Harvard was 
“more central to American eugenics than any other univer-
sity,” with administrators, faculty members, and alumni 
“founding eugenics organizations, writing academic and 
popular eugenics articles, and lobbying government to enact 
eugenics laws.” Ibid.; see id., at 49–52. One Harvard 
faculty member even published a leading textbook on the 
subject through the Harvard University Press, Genetics and 
Eugenics. Id., at 49. 

Many eugenicists believed that the distinction between the 
ft and the unft could be drawn along racial lines, a distinc-
tion they justifed by pointing to anecdotal and statistical 
evidence of disparities between the races. Galton, for exam-
ple, purported to show as a scientifc matter that “the aver-
age intellectual standard of the negro race is some two 
grades below” that of the Anglo-Saxon, and that “the num-
ber among the negroes of those whom we should call half-
witted men, is very large.” Hereditary Genius 338–339. 
Other eugenicists similarly concluded that “the Negro . . . is 
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in the large eugenically inferior to the white” based on “the 
relative achievements of the race” and statistical disparities 
in educational outcomes and life expectancy in North 
America, among other factors. P. Popenoe & R. Johnson, 
Applied Eugenics 285 (1920) (Applied Eugenics); see id., at 
280–297 (elaborating on this view); see also, e. g., R. Gates, 
Heredity and Eugenics 234 (1923) (citing disparities between 
white and black people and concluding that “the negro's 
mental status is thus undoubtedly more primitive than that 
of the white man”); Hunt, Hand, Pettis, & Russell, Abstract, 
Family Stock Values in White-Negro Crosses: A Note on 
Miscegenation, 8 Eugenical News 67 (1923) (“Experiments, 
as well as general experience, indicate that the average in-
born intelligence of the white man is considerably higher 
than that of the negro”). 

Building on similar assumptions, eugenicist Lothrop Stod-
dard argued that the “prodigious birth-rate” of the nonwhite 
races was bringing the world to a racial tipping point. 
L. Stoddard, The Rising Tide of Color Against White World-
Supremacy 8–9 (1920). Stoddard feared that without “arti-
fcial barriers,” the races “will increasingly mingle, and the 
inevitable result will be the supplanting or absorption of the 
higher by the lower types.” Id., at 302. Allowing the 
white race to be overtaken by inferior races, according to 
Stoddard, would be a tragedy of historic proportions: 

“[T]hat would mean that the race obviously endowed 
with the greatest creative ability, the race which had 
achieved most in the past and which gave the richer 
promise for the future, had passed away, carrying with 
it to the grave those potencies upon which the realiza-
tion of man's highest hopes depends. A million years 
of human evolution might go uncrowned, and earth's 
supreme life-product, man, might never fulfl his poten-
tial destiny. This is why we today face `The Crisis of 
the Ages.' ” Id., at 304. 



Cite as: 587 U. S. 490 (2019) 499 

Thomas, J., concurring 

Eugenic arguments like these helped precipitate the Immi-
gration Act of 1924, which signifcantly reduced immigration 
from outside of Western and Northern Europe. §§ 11(a)–(b), 
43 Stat. 159; Imbeciles 126–135; see also id., at 135 (discuss-
ing the diffculties the Act created for many Jews seeking to 
fee Nazism). The perceived superiority of the white race 
also led to calls for race consciousness in marital and repro-
ductive decisions, including through antimiscegenation laws. 
Applied Eugenics 296 (“We hold that it is to the interests of 
the United States . . . to prevent further Negro-white 
amalgamation”). 

Although race was relevant, eugenicists did not defne a 
person's “ftness” exclusively by race. A typical list of 
dysgenic individuals would also include some combination of 
the “feeble-minded,” “insane,” “criminalistic,” “deformed,” 
“crippled,” “epileptic,” “inebriate,” “diseased,” “blind,” 
“deaf,” and “dependent (including orphans and paupers).” 
Imbeciles 139; see Applied Eugenics 176–183; cf. G. Chester-
ton, Eugenics and Other Evils 61 (1922) (“[F]eeble-
mindedness is a new phrase under which you might segre-
gate anybody” because “this phrase conveys nothing fxed 
and outside opinion”). Immigration policy was insuffcient 
to address these “danger[s] from within,” Imbeciles 4, so 
eugenicists turned to other solutions. Many States adopted 
laws prohibiting marriages between certain feebleminded, 
epileptic, or other “unft” individuals, but forced sterilization 
emerged as the preferred solution for many classes of dys-
genic individuals. Id., at 63, 66. Indiana enacted the frst 
eugenic sterilization law in 1907, and a number of other 
States followed suit. Id., at 70. 

This Court threw its prestige behind the eugenics move-
ment in its 1927 decision upholding the constitutionality of 
Virginia's forced-sterilization law, Buck v. Bell, 274 U. S. 200. 
The plaintiff, Carrie Buck, had been found to be “a feeble 
minded white woman” who was “the daughter of a feeble 
minded mother . . . and the mother of an illegitimate feeble 
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minded child.” Id., at 205.3 In an opinion written by 
Justice Oliver Wendell Holmes, Jr., and joined by seven other 
Justices, the Court offered a full-throated defense of forced 
sterilization: 

“We have seen more than once that the public welfare 
may call upon the best citizens for their lives. It would 
be strange if it could not call upon those who already 
sap the strength of the State for these lesser sacrifces, 
often not felt to be such by those concerned, in order to 
prevent our being swamped with incompetence. It is 
better for all the world, if instead of waiting to execute 
degenerate offspring for crime, or to let them starve for 
their imbecility, society can prevent those who are mani-
festly unft from continuing their kind. The principle 
that sustains compulsory vaccination is broad enough to 
cover cutting the Fallopian tubes. Three generations of 
imbeciles are enough.” Id., at 207 (citation omitted). 

The Court's decision gave the eugenics movement added 
legitimacy and considerable momentum; by 1931, 28 of the 
Nation's 48 States had adopted eugenic sterilization laws. 
Imbeciles 299–300. Buck was one of more than 60,000 peo-
ple who were involuntarily sterilized between 1907 and 1983. 
Id., at 319. 

Support for eugenics waned considerably by the 1940s as 
Americans became familiar with the eugenics of the Nazis 
and scientifc literature undermined the assumptions on 
which the eugenics movement was built. But even today, 
the Court continues to attribute legal signifcance to the 
same types of racial-disparity evidence that were used to 
justify race-based eugenics. See T. Sowell, Discrimination 

3 The fnding that Buck was “feeble minded” was apparently wrong. 
See P. Lombardo, Three Generations, No Imbeciles: Eugenics, the 
Supreme Court, and Buck v. Bell 277 (2008) (arguing that “the case was 
a sham”); see Imbeciles 15–35 (arguing that Buck had perfectly normal 
intelligence and no medical records of any disability). 
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and Disparities 5–6 (rev. ed. 2019) (Sowell).4 And support 
for the goal of reducing undesirable populations through 
selective reproduction has by no means vanished. 

II 

This case highlights the fact that abortion is an act rife 
with the potential for eugenic manipulation. From the be-
ginning, birth control and abortion were promoted as means 
of effectuating eugenics. Planned Parenthood founder Mar-
garet Sanger was particularly open about the fact that birth 
control could be used for eugenic purposes. These argu-
ments about the eugenic potential for birth control apply 
with even greater force to abortion, which can be used to 
target specifc children with unwanted characteristics. 
Even after World War II, future Planned Parenthood Presi-
dent Alan Guttmacher and other abortion advocates en-
dorsed abortion for eugenic reasons and promoted it as a 
means of controlling the population and improving its qual-
ity. As explained below, a growing body of evidence sug-

4 Both eugenics and disparate-impact liability rely on the simplistic and 
often faulty assumption that “some one particular factor is the key or 
dominant factor behind differences in outcomes” and that one should ex-
pect “an even or random distribution of outcomes . . . in the absence of 
such complicating causes as genes or discrimination.” Sowell 25, 87. 
Among other pitfalls, these assumptions tend to collapse the distinction 
between correlation and causation and shift the analytical focus away from 
“fesh-and-blood human being[s]” to impersonal statistical groups frozen in 
time. Id., at 83; see id., at 87–149 (explaining how statistics and linguis-
tics can be used to obscure realities). Just as we should not assume, based 
on bare statistical disparities, “that the Negro lacks in his germ-plasm 
excellence of some qualities which the white races possess,” P. Popenoe & 
R. Johnson, Applied Eugenics 285 (1920), “[w]e should not automatically 
presume that any institution with a neutral practice that happens to 
produce a racial disparity is guilty of discrimination until proved inno-
cent,” Texas Dept. of Housing and Community Affairs v. Inclusive Com-
munities Project, Inc., 576 U. S. 519, 554 (2015) (Thomas, J., dissenting). 
Both views “ignore the complexities of human existence.” Id., at 555. 
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gests that eugenic goals are already being realized through 
abortion. 

A 

Like many elites of her day, Sanger accepted that eugenics 
was “the most adequate and thorough avenue to the solution 
of racial, political and social problems.” Sanger, The 
Eugenic Value of Birth Control Propaganda, Birth Control 
Rev., Oct. 1921, p. 5 (Propaganda). She agreed with eugeni-
cists that “the unbalance between the birth rate of the `unft' 
and the `ft' ” was “the greatest present menace to civiliza-
tion.” Ibid. Particularly “in a democracy like that of the 
United States,” where “[e]quality of political power has . . . 
been bestowed upon the lowest elements of our population,” 
Sanger worried that “reckless spawning carries with it the 
seeds of destruction.” Pivot of Civilization 177–178. 

Although Sanger believed that society was “indebted” to 
“the Eugenists” for diagnosing these problems, she did not 
believe that they had “show[n] much power in suggesting 
practical and feasible remedies.” Id., at 178. “As an advo-
cate of Birth Control,” Sanger attempted to fll the gap by 
showing that birth control had “eugenic and civilizational 
value.” Propaganda 5. In her view, birth-control advo-
cates and eugenicists were “seeking a single end”—“to assist 
the race toward the elimination of the unft.” Racial Better-
ment 11. But Sanger believed that the focus should be 
“upon stopping not only the reproduction of the unft but 
upon stopping all reproduction when there is not economic 
means of providing proper care for those who are born in 
health.” Ibid. (emphasis added). Thus, for Sanger, forced 
sterilization did “not go to the bottom of the matter” because 
it did not “touc[h] the great problem of unlimited reproduc-
tion” of “those great masses, who through economic pressure 
populate the slums and there produce in their helplessness 
other helpless, diseased and incompetent masses, who over-
whelm all that eugenics can do among those whose economic 
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condition is better.” Id., at 12. In Sanger's view, frequent 
reproduction among “the majority of wage workers” would 
lead to “the contributing of morons, feeble-minded, insane 
and various criminal types to the already tremendous social 
burden constituted by these unft.” Ibid. 

Sanger believed that birth control was an important part 
of the solution to these societal ills. She explained, “Birth 
Control . . . is really the greatest and most truly eugenic 
method” of “human generation,” “and its adoption as part of 
the program of Eugenics would immediately give a concrete 
and realistic power to that science.” Pivot of Civilization 
189. Sanger even argued that “eugenists and others who 
are laboring for racial betterment” could not “succeed” un-
less they “frst clear[ed] the way for Birth Control.” Racial 
Betterment 11. If “the masses” were given “practical edu-
cation in Birth Control”—for which there was “almost uni-
versal demand”—then the “Eugenic educator” could use 
“Birth Control propaganda” to “direct a thorough education 
in Eugenics” and infuence the reproductive decisions of the 
unft. Propaganda 5. In this way, “the campaign for Birth 
Control [was] not merely of eugenic value, but [was] practi-
cally identical in ideal with the fnal aims of Eugenics.” 
Ibid. 

Sanger herself campaigned for birth control in black com-
munities. In 1930, she opened a birth-control clinic in Har-
lem. See Birth Control or Race Control? Sanger and the 
Negro Project, Margaret Sanger Papers Project Newsletter 
#28 (2001), http://www.nyu.edu/projects/sanger/articles/ bc_ 
or_race_control.php (all Internet materials as last visited 
May 24, 2019). Then, in 1939, Sanger initiated the “Negro 
Project, ” an effort to promote birth control in poor, 
Southern black communities. Ibid. Noting that blacks 
were “ ̀ notoriously underprivileged and handicapped to a 
large measure by a “caste” system,' ” she argued in a fund-
raising letter that “ ̀ birth control knowledge brought to this 
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group, is the most direct, constructive aid that can be given 
them to improve their immediate situation.' ” Ibid. In a 
report titled “Birth Control and the Negro,” Sanger and her 
coauthors identifed blacks as “ `the great problem of the 
South' ”—“the group with `the greatest economic, health, and 
social problems' ”—and developed a birth-control program 
geared toward this population. Ibid. She later emphasized 
that black ministers should be involved in the program, not-
ing, “ ̀ We do not want word to go out that we want to exter-
minate the Negro population, and the minister is the man 
who can straighten out that idea if it ever occurs to any of 
their more rebellious members.' ” Ibid. 

Defenders of Sanger point out that W. E. B. DuBois and 
other black leaders supported the Negro Project and argue 
that her writings should not be read to imply a racial bias. 
Ibid.; see Planned Parenthood, Opposition Claims About 
Margaret Sanger (2016), https://www.plannedparenthood. 
org/uploads/filer_public/37/fd/37fdc7b6-de5f-4d22-8c05-
9568268e92d8/sanger_opposition_claims_fact_sheet_2016.pdf. 
But Sanger's motives are immaterial to the point relevant 
here: that “Birth Control” has long been understood to 
“ope[n] the way to the eugenist.” Racial Betterment 12. 

B 

To be sure, Sanger distinguished between birth control 
and abortion. Woman and the New Race 128–129; see, e. g., 
Sanger, Birth Control or Abortion? Birth Control Rev., 
Dec. 1918, pp. 3–4. For Sanger, “[t]he one means health and 
happiness—a stronger, better race,” while “[t]he other means 
disease, suffering, [and] death.” Woman and the New Race 
129. Sanger argued that “nothing short of contraceptives 
can put an end to the horrors of abortion and infanticide,” 
id., at 25, and she questioned whether “we want the precious, 
tender qualities of womanhood, so much needed for our racial 
development, to perish in [the] sordid, abnormal experi-
ences” of abortions, id., at 29. In short, unlike contracep-
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tives, Sanger regarded “the hundreds of thousands of abor-
tions performed in America each year [as] a disgrace to 
civilization.” Id., at 126. 

Although Sanger was undoubtedly correct in recognizing 
a moral difference between birth control and abortion, the 
eugenic arguments that she made in support of birth control 
apply with even greater force to abortion. Others were well 
aware that abortion could be used as a “metho[d] of eugen-
ics,” 6 H. Ellis, Studies in the Psychology of Sex 617 (1910), 
and they were enthusiastic about that possibility. Indeed, 
some eugenicists believed that abortion should be legal for 
the very purpose of promoting eugenics. See Harris, Abor-
tion in Soviet Russia: Has the Time Come To Legalize It 
Elsewhere? 25 Eugenics Rev. 22 (1933) (“[W]e are being in-
creasingly compelled to consider legalized abortion as well 
as birth control and sterilization as possible means of infu-
encing the ftness and happiness and quality of the race”); 
Aims and Objects of the Eugenics Society, 26 Eugenics Rev. 
135 (1934) (“The Society advocates the provision of legalized 
facilities for voluntarily terminating pregnancy in cases of 
persons for whom sterilization is regarded as appropriate”). 
Support for abortion can therefore be found throughout the 
literature on eugenics. E. g., Population Control: Dr. Binnie 
Dunlop's Address to the Eugenics Society, 25 Eugenics Rev. 
251 (1934) (lamenting “the relatively high birth-rate of the 
poorest third of the population” and “the serious rate of ra-
cial deterioration which it implied,” and arguing that “this 
birth-rate . . . would fall rapidly if artifcial abortion were 
made legal”); Williams, The Legalization of Medical Abor-
tion, 56 Eugenics Rev. 24–25 (1964) (“I need hardly stress the 
eugenic argument for extending family planning”—including 
“voluntary sterilization” and “abortion”—to “all groups, not 
merely to those who are the most intelligent and socially 
responsible”). 

Abortion advocates were sometimes candid about abor-
tion's eugenic possibilities. In 1959, for example, Gutt-
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macher explicitly endorsed eugenic reasons for abortion. 
Guttmacher, Babies by Choice or by Chance 186–188. 

A. 
He 

explained that “the quality of the parents must be taken into 
account,” including “[f]eeble-mindedness,” and believed that 
“it should be permissible to abort any pregnancy . . . in which 
there is a strong probability of an abnormal or malformed 
infant.” Id., at 198. He added that the question whether 
to allow abortion must be “separated from emotional, moral 
and religious concepts” and “must have as its focus normal, 
healthy infants born into homes peopled with parents who 
have healthy bodies and minds.” Id., at 221. Similarly, 
legal scholar Glanville Williams wrote that he was open to 
the possibility of eugenic infanticide, at least in some situa-
tions, explaining that “an eugenic killing by a mother, 
exactly paralleled by the bitch that kills her mis-shapen 
puppies, cannot confdently be pronounced immoral.” G. 
Williams, Sanctity of Life and the Criminal Law 20 (1957). 
The Court cited Williams' book for a different proposition in 
Roe v. Wade, 410 U. S. 113, 130, n. 9 (1973). 

But public aversion to eugenics after World War II also 
led many to avoid explicit references to that term. The 
American Eugenics Society, for example, changed the name 
of its scholarly publication from “Eugenics Quarterly” to “So-
cial Biology.” See D. Paul, Controlling Human Heredity: 
1865 to the Present, p. 125 (1995). In explaining the name 
change, the journal's editor stated that it had become evident 
that eugenic goals could be achieved “for reasons other than 
eugenics.” Ibid. For example, “[b]irth control and abor-
tion are turning out to be great eugenic advances of our time. 
If they had been advanced for eugenic reasons it would have 
retarded or stopped their acceptance.” Ibid. But whether 
they used the term “eugenics” or not, abortion advocates 
echoed the arguments of early 20th-century eugenicists by 
describing abortion as a way to achieve “population control” 
and to improve the “quality” of the population. One journal 
declared that “abortion is the one mode of population limita-
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tion which has demonstrated the speedy impact which it can 
make upon a national problem.” Notes of the Quarter: The 
Personal and the Universal, 53 Eugenics Rev. 186 (1962). 
Planned Parenthood's leaders echoed these themes. When 
exulting over “ ̀ fantastic . . . progress' ” in expanding abor-
tion, for example, Guttmacher stated that “ ̀ the realization 
of the population problem has been responsible' for the 
change in attitudes. `We're now concerned more with the 
quality of population than the quantity.' ” Abortion Reforms 
Termed “Fantastic,” Hartford Courant, Mar. 21, 1970, p. 16. 

Avoiding the word “eugenics” did not assuage everyone's 
fears. Some black groups saw “ `family planning' as a 
euphemism for race genocide” and believed that “black peo-
ple [were] taking the brunt of the `planning' ” under Planned 
Parenthood's “ghetto approach” to distributing its services. 
Dempsey, Dr. Guttmacher Is the Evangelist of Birth Control, 
N. Y. Times Magazine, Feb. 9, 1969, p. 82. “The Pittsburgh 
branch of the National Association for the Advancement of 
Colored People,” for example, “criticized family planners as 
bent on trying to keep the Negro birth rate as low as possi-
ble.” Kaplan, Abortion and Sterilization Win Support of 
Planned Parenthood, N. Y. Times, Nov. 14, 1968, p. L50, col. 1. 

C 

Today, notwithstanding Sanger's views on abortion, re-
spondent Planned Parenthood promotes both birth control 
and abortion as “reproductive health services” that can be 
used for family planning. Brief in Opposition 1. And with 
today's prenatal screening tests and other technologies, abor-
tion can easily be used to eliminate children with unwanted 
characteristics. Indeed, the individualized nature of abor-
tion gives it even more eugenic potential than birth control, 
which simply reduces the chance of conceiving any child. 
As petitioners and several amicus curiae briefs point out, 
moreover, abortion has proved to be a disturbingly effective 
tool for implementing the discriminatory preferences that 
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undergird eugenics. E. g., Pet. for Cert. 22–26; Brief for 
State of Wisconsin et al. as Amici Curiae 19–25; Brief for 
Ethics and Religious Liberty Commission of the Southern 
Baptist Convention et al. as Amici Curiae 9–10. 

In Iceland, the abortion rate for children diagnosed with 
Down syndrome in utero approaches 100%. See Will, The 
Down Syndrome Genocide, Washington Post, Mar. 15, 2018, 
p. A23, col. 1. Other European countries have similarly high 
rates, and the rate in the United States is approximately 
two-thirds. See ibid. (98% in Denmark, 90% in the United 
Kingdom, 77% in France, and 67% in the United States); see 
also Natoli, Ackerman, McDermott, & Edwards, Prenatal 
Diagnosis of Down Syndrome: A Systematic Review of 
Termination Rates (1995–2011), 32 Prenatal Diagnosis 142 
(2012) (reviewing U. S. studies). 

In Asia, widespread sex-selective abortions have led to as 
many as 160 million “missing” women—more than the 
entire female population of the United States. See M. 
Hvistendahl, Unnatural Selection: Choosing Boys Over Girls, 
and the Consequences of a World Full of Men 5–6 (2011); see 
also Kalantry, How To Fix India's Sex-Selection Problem, 
N. Y. Times, Int'l ed., July 28, 2017, p. 9 (“Over the course 
of several decades, 300,000 to 700,000 female fetuses were 
selectively aborted in India each year. Today there are 
about 50 million more men than women in the country”). 
And recent evidence suggests that sex-selective abortions of 
girls are common among certain populations in the United 
States as well. See Almond & Sun, Son-Biased Sex Ratios 
in 2010 U. S. Census and 2011–2013 U. S. Natality Data, 176 
Soc. Sci. & Med. 21 (2017) (concluding that Chinese and 
Asian-Indian families in the United States “show a tendency 
to sex-select boys”); Almond & Edlund, Son-Biased Sex 
Ratios in the 2000 United States Census, 105 Proc. Nat. 
Acad. of Sci. 5681 (2008) (similar). 

Eight decades after Sanger's “Negro Project,” abortion in 
the United States is also marked by a considerable racial 
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disparity. The reported nationwide abortion ratio—the 
number of abortions per 1,000 live births—among black 
women is nearly 3.5 times the ratio for white women. Dept. 
of Health and Human Servs., Centers for Disease Control 
and Prevention, T. Jatlaoui et al., Abortion Surveillance— 
United States, 2015, 67 Morbidity and Mortality Weekly Re-
port, Surveillance Summaries, No. SS–13, p. 35 (Nov. 23, 
2018) (Table 13); see also Brief for Restoration Project et al. 
as Amici Curiae 5–6. And there are areas of New York 
City in which black children are more likely to be aborted 
than they are to be born alive—and are up to eight times 
more likely to be aborted than white children in the same 
area. See N. Y. Dept. of Health, Table 23: Induced Abortion 
and Abortion Ratios by Race/Ethnicity and Resident County 
New York State–2016, https://www.health.ny.gov/statistics/ 
vital_statistics/2016/table23.htm. Whatever the reasons for 
these disparities, they suggest that, insofar as abortion 
is viewed as a method of “family planning,” black people 
do indeed “tak[e] the brunt of the `planning.' ” Dempsey, 
supra, at 82. 

Some believe that the United States is already experienc-
ing the eugenic effects of abortion. According to one econo-
mist, “Roe v. Wade help[ed] trigger, a generation later, 
the greatest crime drop in recorded history.” S. Levitt & 
S. Dubner, Freakonomics 6 (2005); see id., at 136–144 (elab-
orating on this theory). On this view, “it turns out that 
not all children are born equal” in terms of criminal propen-
sity. Id., at 6. And legalized abortion meant that the chil-
dren of “poor, unmarried, and teenage mothers” who were 
“much more likely than average to become criminals” 
“weren't being born.” Ibid. (emphasis deleted). Whether 
accurate or not, these observations echo the views articu-
lated by the eugenicists and by Sanger decades earlier: 
“Birth Control of itself . . . will make a better race” and 
tend “toward the elimination of the unft.” Racial Better-
ment 11–12. 
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III 

It was against this background that Indiana's Legislature, 
on the 100th anniversary of its 1907 sterilization law, adopted 
a concurrent resolution formally “express[ing] its regret over 
Indiana's role in the eugenics movement in this country and 
the injustices done under eugenic laws.” Ind. S. Res. 91, 
115th Gen. Assembly 1st Sess., § 1 (2007); see Brief for Pro-
Life Legal Defense Fund et al. as Amici Curiae 6–8. Rec-
ognizing that laws implementing eugenic goals “targeted the 
most vulnerable among us, including the poor and racial 
minorities, . . . for the claimed purpose of public health and 
the good of the people,” Ind. S. Res. 91, at 2, the General 
Assembly “urge[d] the citizens of Indiana to become familiar 
with the history of the eugenics movement” and “repudiate 
the many laws passed in the name of eugenics and reject any 
such laws in the future,” id., § 2. 

In March 2016, the Indiana Legislature passed by wide 
margins the Sex-Selective and Disability Abortion Ban at 
issue here. Respondent Planned Parenthood promptly fled 
a lawsuit to block the law from going into effect, arguing 
that the Constitution categorically protects a woman's right 
to abort her child based solely on the child's race, sex, or 
disability. The District Court agreed, granting a prelimi-
nary injunction on the eve of the law's effective date, fol-
lowed by a permanent injunction. A panel of the Seventh 
Circuit affirmed. Pointing to Planned Parenthood of 
Southeastern Pa. v. Casey, 505 U. S. 833 (1992), both the Dis-
trict Court and the Seventh Circuit held that this Court 
had already decided the matter: “Casey's holding that a 
woman has the right to terminate her pregnancy prior 
to viability is categorical.” Planned Parenthood of Ind. 
and Ky., Inc. v. Commissioner of Ind. State Dept. of 
Health, 888 F. 3d 300, 305 (CA7 2018); see Planned Parent-
hood of Ind. and Ky., Inc. v. Commissioner, Ind. State 
Dept. of Health, 265 F. Supp. 3d 859, 866 (SD Ind. 2017). 
In an opinion dissenting from the denial of rehearing 
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en banc, Judge Easterbrook expressed skepticism as to this 
holding, explaining that “Casey did not consider the validity 
of an anti-eugenics law” and that judicial opinions, unlike 
statutes, “resolve only the situations presented for decision.” 
Planned Parenthood of Ind. and Ky., Inc. v. Commissioner 
of Ind. State Dept. of Health, 917 F. 3d 532, 536 (CA7 
2018). 

Judge Easterbrook was correct. Whatever else might be 
said about Casey, it did not decide whether the Constitution 
requires States to allow eugenic abortions. It addressed the 
constitutionality of only “fve provisions of the Pennsylvania 
Abortion Control Act of 1982” that were said to burden the 
supposed constitutional right to an abortion. Casey, supra, 
at 844. None of those provisions prohibited abortions based 
solely on race, sex, or disability. In fact, the very frst para-
graph of the respondents' brief in Casey made it clear to the 
Court that Pennsylvania's prohibition on sex-selective abor-
tions was “not [being] challenged,” Brief for Respondents in 
Planned Parenthood of Southeastern Pa. v. Casey, O. T. 
1991, No. 91–744 etc., p. 4. In light of the Court's denial 
of certiorari today, the constitutionality of other laws like 
Indiana's thus remains an open question. 

The Court's decision to allow further percolation should 
not be interpreted as agreement with the decisions below. 
Enshrining a constitutional right to an abortion based solely 
on the race, sex, or disability of an unborn child, as Planned 
Parenthood advocates, would constitutionalize the views of 
the 20th-century eugenics movement. In other contexts, 
the Court has been zealous in vindicating the rights of people 
even potentially subjected to race, sex, and disability dis-
crimination. Cf. Pena-Rodriguez v. Colorado, 580 U. S. 
206, 223 (2017) (condemning “discrimination on the basis of 
race” as “ ̀ odious in all aspects' ”); United States v. Virginia, 
518 U. S. 515, 532 (1996) (denouncing any “law or offcial 
policy [that] denies to women, simply because they are 
women, . . . equal opportunity to aspire, achieve, participate 
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in and contribute to society based on their individual talents 
and capacities”); Tennessee v. Lane, 541 U. S. 509, 522 (2004) 
(condemning “irrational disability discrimination”). 

Although the Court declines to wade into these issues 
today, we cannot avoid them forever. Having created the 
constitutional right to an abortion, this Court is dutybound 
to address its scope. In that regard, it is easy to understand 
why the District Court and the Seventh Circuit looked 
to Casey to resolve a question it did not address. Where 
else could they turn? The Constitution itself is silent on 
abortion. 

With these observations, I join the opinion of the Court. 

Justice Ginsburg, concurring in part and dissenting in 
part. 

I agree with the Court's disposition of the second question 
presented. As to the frst question, I would not summarily 
reverse a judgment when application of the proper standard 
would likely yield restoration of the judgment. In the 
District Court and on appeal to the Seventh Circuit, Planned 
Parenthood of Indiana and Kentucky urged that Indiana's 
law on the disposition of fetal remains should not pass 
even rational-basis review.1 But as Chief Judge Wood ob-
served, “rational basis” is not the proper review standard. 
Planned Parenthood of Ind. and Ky., Inc. v. Commissioner 
of Ind. State Dept. of Health, 917 F. 3d 532, 534 (CA7 
2018) (opinion concurring in denial of rehearing en banc). 

1 One may “wonder how, if respect for the humanity of fetal remains 
after a miscarriage or abortion is the [S]tate's goal, [Indiana's] statute 
rationally achieves that goal when it simultaneously allows any form of 
disposal whatsoever if the [woman] elects to handle the remains herself,” 
Planned Parenthood of Ind. and Ky., Inc. v. Commissioner of Ind. State 
Dept. of Health, 917 F. 3d 532, 534 (CA7 2018) (Wood, C. J., concurring in 
denial of rehearing en banc), “and continues to allow for mass cremation 
of fetuses,” Planned Parenthood of Ind. and Ky., Inc. v. Commissioner 
of Ind. State Dept. of Health, 888 F. 3d 300, 309 (CA7 2018) (case 
below). 
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This case implicates “the right of [a] woman to choose to 
have an abortion before viability and to obtain it without 
undue interference from the State,” Planned Parenthood of 
Southeastern Pa. v. Casey, 505 U. S. 833, 846 (1992), so 
heightened review is in order, Whole Woman's Health v. 
Hellerstedt, 579 U. S. 582, 607 (2016). 

It is “a waste of th[e] [C]ourt's resources” to take up a case 
simply to say we are bound by a party's “strategic litigation 
choice” to invoke rational-basis review alone, but “every-
thing might be different” under the close review instructed 
by the Court's precedent. 917 F. 3d, at 534, 535 (opinion of 
Wood, C. J.). I would therefore deny Indiana's petition in 
its entirety.2 

2 Justice Thomas' footnote, ante, at 1, n. 1, displays more heat than 
light. The note overlooks many things: “This Court reviews judgments, 
not statements in opinions,” California v. Rooney, 483 U. S. 307, 311 (1987) 
(per curiam) (quoting Black v. Cutter Laboratories, 351 U. S. 292, 297 
(1956); emphasis added); a woman who exercises her constitutionally pro-
tected right to terminate a pregnancy is not a “mother”; the cost of, and 
trauma potentially induced by, a post-procedure requirement may well 
constitute an undue burden, 917 F. 3d, at 534–535 (opinion of Wood, C. J.); 
under the rational-basis standard applied below, Planned Parenthood of 
Indiana and Kentucky had no need to marshal evidence that Indiana's law 
posed an undue burden, id., at 535. 
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Petitioner Mont was released from federal prison in 2012 and began a 
5-year term of supervised release that was scheduled to end on March 
6, 2017. On June 1, 2016, he was arrested on state drug-traffcking 
charges and has been in state custody since that time. In October 2016, 
Mont pleaded guilty to state charges. He then admitted in a fling in 
Federal District Court that he violated his supervised-release conditions 
by virtue of the new state convictions, and he requested a hearing. The 
District Court scheduled a hearing for November, but later rescheduled 
it several times to allow the state court to frst sentence Mont. On 
March 21, 2017, Mont was sentenced to six years' imprisonment, and his 
roughly 10 months of pretrial custody were credited as time served. 
On March 30, the District Court issued a warrant for Mont and set a 
supervised-release hearing. Mont then challenged the District Court's 
jurisdiction on the ground that his supervised release had been set to 
expire on March 6. The District Court ruled that it had jurisdiction 
under 18 U. S. C. § 3583(i) based on a summons it had issued in Novem-
ber 2016. It then revoked Mont's supervised release and ordered him 
to serve an additional 42 months' imprisonment to run consecutive to 
his state sentence. The Sixth Circuit affrmed on alternative grounds, 
holding that Mont's supervised-release period was tolled under § 3624(e), 
which provides that a “term of supervised release does not run during 
any period in which the person is imprisoned in connection with a con-
viction for a . . . crime unless the imprisonment is for a period of less 
than 30 consecutive days.” Because the roughly 10 months of pretrial 
custody was “in connection with [Mont's] conviction” and therefore 
tolled the period of supervised release, the court concluded that there 
was ample time left on Mont's term of supervised release when the 
March warrant issued. 

Held: Pretrial detention later credited as time served for a new conviction 
is “imprison[ment] in connection with a conviction” and thus tolls the 
supervised-release term under § 3624(e), even if the court must make 
the tolling calculation after learning whether the time will be credited. 
Pp. 521–528. 

(a) The text of § 3624(e) compels this reading. First, dictionary 
defnitions of the term “imprison,” both now and at the time Congress 
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created supervised release, may very well encompass pretrial detention, 
and Mont has not pressed any serious argument to the contrary. 
Second, the phrase “in connection with a conviction” encompasses a pe-
riod of pretrial detention for which a defendant receives credit against 
the sentence ultimately imposed. “In connection with” can bear a 
“broad interpretation,” Merrill Lynch, Pierce, Fenner & Smith Inc. v. 
Dabit, 547 U. S. 71, 85, but the outer bounds need not be determined 
here, as pretrial incarceration is directly tied to the conviction when it 
is credited toward the new sentence. This reading is buttressed by the 
fact that Congress, like most States, instructs courts calculating a term 
of imprisonment to credit pretrial detention as time served on a 
subsequent conviction. See § 3585(b)(1). Third, the text undeniably 
requires courts to retrospectively calculate whether a period of pretrial 
detention should toll a period of supervised release by including the 30-
day minimum. The statute does not require courts to make a tolling 
determination as soon as a defendant is arrested on new charges or 
to continually reassess the tolling calculation throughout the pretrial-
detention period. Its 30-day minimum-incarceration threshold con-
templates the opposite. Pp. 521–523. 

(b) The statutory context also supports this reading. First, § 3624(e) 
provides that supervised release “runs concurrently” with “probation or 
supervised release or parole for another offense,” but excludes periods 
of “imprison[ment]” served “in connection with a conviction.” This 
juxtaposition reinforces the fact that prison time is “not interchange-
able” with supervised release, United States v. Johnson, 529 U. S. 53, 
59, and furthers the statutory design of “successful[ly] transition[ing]” 
a defendant from “prison to liberty,” Johnson v. United States, 529 U. S. 
694, 708–709. Second, it would be an exceedingly odd construction of 
the statute to give a defendant the windfall of satisfying a new sentence 
of imprisonment and an old sentence of supervised release with the 
same period of pretrial detention. Supervised release is a form of 
punishment prescribed along with a term of imprisonment as part of 
the same sentence. And Congress denies defendants credit for time 
served if the detention time has already “been credited against another 
sentence.” § 3585(b). Pp. 523–525. 

(c) Mont's argument that the statute's present tense forbids any back-
ward looking tolling analysis confuses the rule with a court's analysis of 
whether that rule was satisfed. The present-tense phrasing does not 
address whether a judge must be able to make a supervised-release 
determination at any given time. Moreover, any uncertainty about 
whether supervised release is tolled matters little from either the 
court's or the defendant's perspective. As for the court, the defendant 
need not be supervised when he is held in custody; as for the defendant, 
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there is nothing unfair about not knowing during pretrial detention 
whether he is also under supervised release. Pp. 525–527. 

723 Fed. Appx. 325, affrmed. 

Thomas, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Ginsburg, Alito, and Kavanaugh, JJ., joined. Sotomayor, J., fled 
a dissenting opinion, in which Breyer, Kagan, and Gorsuch, JJ., joined, 
post, p. 528. 

Vanessa F. Malone argued the cause for petitioner. With 
her on the briefs was Stephen Newman. 

Jenny C. Ellickson argued the cause for the United 
States. With her on the brief were Solicitor General 
Francisco, Assistant Attorney General Benczkowski, Eric J. 
Feigin, and Joshua K. Handell. 

Justice Thomas delivered the opinion of the Court. 

This case requires the Court to decide whether a convicted 
criminal's period of supervised release is tolled—in effect, 
paused—during his pretrial detention for a new criminal 
offense. Specifcally, the question is whether that pretrial 
detention qualifes as “imprison[ment] in connection with a 
conviction for a Federal, State, or local crime.” 18 U. S. C. 
§ 3624(e). Given the text and statutory context of § 3624(e), 
we conclude that if the court's later imposed sentence credits 
the period of pretrial detention as time served for the new 
offense, then the pretrial detention also tolls the supervised-
release period. 

I 

A 

In 2004, petitioner Jason Mont began distributing cocaine 
and crack cocaine in northern Ohio. After substantial drug 
sales to a confdential informant and a search of his home 
that uncovered handguns and $2,700 in cash, a federal grand 
jury indicted Mont for multiple drug and frearm offenses. 
He later pleaded guilty to conspiring to possess with intent 
to distribute cocaine and to possessing a frearm and ammu-
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nition after having been convicted of a felony. See 18 
U. S. C. § 922(g)(1) (2000 ed.); 21 U. S. C. §§ 841(a)(1), 846 
(2000 ed.). 

The District Court sentenced Mont to 120 months' impris-
onment, later reduced to 84 months, to be followed by 5 years 
of supervised release. Mont was released from federal 
prison on March 6, 2012, and his supervised release was 
“slated to end on March 6, 2017.” 723 Fed. Appx. 325, 326 
(CA6 2018); see 18 U. S. C. § 3624(e) (a “term of supervised 
release commences on the day the person is released from 
imprisonment”). Among other standard conditions, Mont's 
supervised release required that he “not commit another fed-
eral, state, or local crime,” “not illegally possess a controlled 
substance,” and “refrain from any unlawful use of a con-
trolled substance.” Judgment in No. 4:05–cr–00229 (ND 
Ohio), Doc. 37, p. 111. 

Mont did not succeed on supervised release. In March 
2015, an Ohio grand jury charged him with two counts of 
marijuana traffcking in a sealed indictment. Mont was 
arrested and released on bond while awaiting trial for those 
charges. Things only got worse from there. In October 
2015, Mont tested positive for cocaine and oxycodone during 
a routine drug test conducted as part of his supervised 
release. But Mont's probation offcer did not immediately 
report these violations to the District Court; instead, the of-
fcer referred him for additional substance-abuse counseling. 
Mont proceeded to test positive in fve more random drug 
tests over the next few months. He also used an “ ̀ un-
known' liquid to try to pass two subsequent drug tests.” 
723 Fed. Appx., at 326. In January 2016, Mont's probation 
offcer fnally reported the supervised-release violations, in-
cluding Mont's use of drugs and attempts to adulterate his 
urine samples. The violation report also informed the Dis-
trict Court about the pending state charges and the antici-
pated trial date of March 2016 in state court. The District 
Court declined to issue an arrest warrant at that time, but it 
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asked to “ ̀ be notifed of the resolution of the state charges.' ” 
Ibid.; see 18 U. S. C. § 3606 (explaining that the District 
Court “may issue a warrant for the arrest” of the releasee 
for “violation of a condition of release”). 

On June 1, 2016, approximately four years and three 
months into his 5-year term of supervised release, Mont 
was arrested again on new state charges of traffcking in 
cocaine, and his bond was revoked on the earlier marijuana-
traffcking charges. He was incarcerated in the Mahoning 
County Jail and has remained in state custody since that 
date. Mont's probation offcer fled a report with the Dis-
trict Court stating that he had violated the terms of his re-
lease based on these new state offenses. The offcer later 
advised the court that because Mont's incarceration rendered 
him unavailable for supervision, the Probation Offce was 
“toll[ing]” his federal supervision. App. 21. The offcer 
promised to keep the court apprised of the pending state 
charges and stated that, if Mont were convicted, the offcer 
would ask the court to take action at that time. 

In October 2016, Mont entered into plea agreements with 
state prosecutors in exchange for a predetermined 6-year 
sentence. The state trial court accepted Mont's guilty pleas 
on October 6, 2016, and set the cases for sentencing in 
December 2016. 

Three weeks later, Mont fled a written admission in the 
District Court “acknowledg[ing]” that he had violated his 
conditions of supervised release “by virtue of his conviction 
following guilty pleas to certain felony offenses” in state 
court. Record in No. 4:05–cr–00229 (ND Ohio), Doc. 92, 
p. 419. Even though he had yet to be sentenced for the state 
offenses, Mont sought a hearing on the supervised-release 
violations at the court's “earliest convenience.” Ibid. The 
court initially scheduled a hearing for November 9, 2016, but 
then, over Mont's objection, rescheduled the hearing several 
times to allow for “the conclusion of the State sentencing.” 
App. 8; 723 Fed. Appx., at 327. 
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On March 21, 2017, Mont was sentenced in state court to 
six years' imprisonment. The judge “credited the roughly 
ten months that Mont had already been incarcerated pending 
a disposition as time served.” Id., at 327. The District 
Court issued a warrant on March 30, 2017, and ultimately set 
a supervised-release hearing for June 28, 2017. 

B 

Two days before that hearing, Mont challenged the juris-
diction of the District Court based on the fact that his super-
vised release had initially been set to expire on March 6, 
2017. The court concluded that it had authority to supervise 
Mont, revoked his supervised release, and ordered him to 
serve an additional 42 months' imprisonment to run consecu-
tive to his state sentence. The court held that it retained 
jurisdiction to revoke the release under 18 U. S. C. § 3583(i), 
which preserves, for a “reasonably necessary” period of time, 
the court's power to adjudicate violations and revoke a term 
of supervised release after the term has expired “if, before 
its expiration, a warrant or summons has been issued on the 
basis of an allegation of such a violation.” The court further 
held that it retained authority to revoke Mont's term of 
supervised release because it gave “notice by way of a sum-
mons” on November 1, 2016, when it originally scheduled the 
hearing. App. 22. The court also concluded that the delay 
between the guilty pleas in October 2016 and the hearing 
date in June 2017 was “reasonably necessary.” Id., at 24. 

The Sixth Circuit affrmed on alternative grounds. The 
court could fnd no evidence in the record that a summons 
had issued within the meaning of § 3583(i). 723 Fed. Appx., 
at 329, n. 5. But because Circuit precedent provided an 
alternative basis for affrmance, the court did not further 
consider the Government's argument that the District Court 
retained jurisdiction under § 3583(i). Instead, the court held 
that Mont's supervised-release period was tolled while he 
was held in pretrial detention in state custody under 
§ 3624(e), which provides: 
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“Supervision After Release.— . . . The term of super-
vised release commences on the day the person is 
released from imprisonment and runs concurrently with 
any Federal, State, or local term of probation or super-
vised release or parole for another offense to which the 
person is subject or becomes subject during the term 
of supervised release. A term of supervised release 
does not run during any period in which the person is 
imprisoned in connection with a conviction for a Fed-
eral, State, or local crime unless the imprisonment is for 
a period of less than 30 consecutive days.” (Emphasis 
added.) 

Relying on Circuit precedent, the Sixth Circuit explained 
that when a defendant is convicted of the offense for which 
he was held in pretrial detention for longer than 30 days and 
“ ̀ his pretrial detention is credited as time served toward his 
sentence, then the pretrial detention is “in connection with” 
a conviction and tolls the period of supervised release under 
§ 3624.' ” Id., at 328 (quoting United States v. Goins, 516 
F. 3d 416, 417 (2008)). Because Mont's term of supervised 
release had been tolled between June 2016 and March 2017, 
there was ample time left on his supervised-release term 
when the warrant issued on March 30, 2017. 

The Courts of Appeals disagree on whether § 3624(e) tolls 
supervised release for periods of pretrial detention lasting 
longer than 30 days when that incarceration is later credited 
as time served on a conviction. Compare United States v. 
Ide, 624 F. 3d 666, 667 (CA4 2010) (supervised-release period 
tolls); United States v. Molina-Gazca, 571 F. 3d 470, 474 
(CA5 2009) (same); United States v. Johnson, 581 F. 3d 1310, 
1312–1313 (CA11 2009) (same); Goins, supra, at 417 (same), 
with United States v. Marsh, 829 F. 3d 705, 709 (CADC 2016) 
(supervised-release period does not toll); United States v. 
Morales-Alejo, 193 F. 3d 1102, 1106 (CA9 1999) (same). We 
granted certiorari to resolve this split of authority. 586 
U. S. 985 (2018). 
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II 

We hold that pretrial detention later credited as time 
served for a new conviction is “imprison[ment] in connection 
with a conviction” and thus tolls the supervised-release term 
under § 3624(e). This is so even if the court must make the 
tolling calculation after learning whether the time will be 
credited. In our view, this reading is compelled by the text 
and statutory context of § 3624(e). 

A 

Section 3624(e) provides for tolling when a person “is 
imprisoned in connection with a conviction.” This phrase, 
sensibly read, includes pretrial detention credited toward 
another sentence for a new conviction. 

First, the defnition of “is imprisoned” may well include 
pretrial detention. Both now and at the time Congress 
created supervised release, see § 212(a)(2), 98 Stat. 1999– 
2000, the term “imprison” has meant “[t]o put in a prison,” 
“to incarcerate,” “[t]o confne a person, or restrain his liberty, 
in any way.” Black's Law Dictionary 681 (5th ed. 1979); 5 
Oxford English Dictionary 113 (1933); accord, Black's Law 
Dictionary 875 (10th ed. 2014). These defnitions encompass 
pretrial detention, and, despite the dissent's reliance on a 
narrower defnition, post, at 531–534 (opinion of Sotomayor, 
J.), even Mont has not pressed any serious argument to the 
contrary. As the Sixth Circuit previously recognized, if im-
prisonment referred only to “confnement that is the result 
of a penalty or sentence, then the phrase `in connection with 
a conviction' [would] becom[e] entirely superfuous.” Goins, 
supra, at 421. 

Second, the phrase “in connection with a conviction” 
encompasses a period of pretrial detention for which a de-
fendant receives credit against the sentence ultimately im-
posed. The Court has often recognized that “in connection 
with” can bear a “broad interpretation.” Merrill Lynch, 
Pierce, Fenner & Smith Inc. v. Dabit, 547 U. S. 71, 85 (2006) 
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(interpreting “in connection with the purchase or sale” 
broadly in the context of § 10(b) of the Securities Exchange 
Act of 1934, 15 U. S. C. § 78j(b)); see, e. g., United States v. 
American Union Transport, Inc., 327 U. S. 437, 443 (1946) 
(describing the phrase “in connection with” in the Shipping 
Act, 1916, 39 Stat. 728, as “broad and general”). The Court 
has also recognized that “ ̀ in connection with' is essentially 
indeterminate because connections, like relations, stop no-
where.” Maracich v. Spears, 570 U. S. 48, 59 (2013) (quota-
tion altered). Here, however, we need not consider the 
outer bounds of the term “in connection with,” as pretrial 
incarceration is directly tied to the conviction when it is 
credited toward the new sentence. The judgment of the 
state court stated as much, crediting the pretrial detention 
that Mont served while awaiting trial and sentencing for his 
crimes against his ultimate sentence for those same crimes. 

This reading of “imprison[ment] in connection with a con-
viction” is buttressed by the fact that Congress, like most 
States, instructs courts calculating a term of imprisonment 
to credit pretrial detention as time served on a subsequent 
conviction. See 18 U. S. C. § 3585(b)(1); Tr. of Oral Arg. 54 
(statement of the Assistant Solicitor General representing 
that the same rule applies in 45 States and the District of 
Columbia). Thus, it makes sense that the phrase “imprison-
[ment] in connection with a conviction” would include pre-
trial detention later credited as time served, especially since 
both provisions were passed as part of the Sentencing Re-
form Act of 1984. See § 212(a)(2), 98 Stat. 2008–2009. If 
Congress intended a narrower interpretation, it could have 
easily used narrower language, such as “after a conviction” 
or “following a conviction.” See, e. g., Bail Reform Act of 
1984, § 209(d)(4), 98 Stat. 1987 (adding Federal Rule of Crimi-
nal Procedure 46(h), allowing courts to direct forfeiture of 
property “after conviction of the offense charged” (emphasis 
added)). We cannot override Congress' choice to employ the 
more capacious phrase “in connection with.” 
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Third, the text undeniably requires courts to retrospec-
tively calculate whether a period of pretrial detention should 
toll a period of supervised release. Whereas § 3624(e) in-
structs courts precisely when the supervised-release clock 
begins—“on the day the person is released”—the statute 
does not require courts to make a tolling determination as 
soon as a defendant is arrested on new charges or to continu-
ally reassess the tolling calculation throughout the period of 
his pretrial detention. Congress contemplated the opposite 
by including a minimum-incarceration threshold: tolling 
occurs “unless the imprisonment is for a period of less than 
30 consecutive days.” § 3624(e). This calculation must be 
made after either release from custody or entry of judgment; 
there is no way for a court to know on day 5 of a defendant's 
pretrial detention whether the period of custody will extend 
beyond 30 days. Thus, at least some uncertainty as to 
whether supervised release is tolled is built into § 3624(e) by 
legislative design. This fact confrms that courts should 
make the tolling calculation upon the defendant's release 
from custody or upon entry of judgment. 

B 

The statutory context also supports our reading. Super-
vised release is “a form of postconfnement monitoring” that 
permits a defendant a kind of conditional liberty by allowing 
him to serve part of his sentence outside of prison. Johnson 
v. United States, 529 U. S. 694, 697 (2000). Recognizing that 
Congress provided for supervised release to facilitate a 
“transition to community life,” we have declined to offset a 
term of supervised release by the amount of excess time a 
defendant spent in prison after two of his convictions were 
declared invalid. United States v. Johnson, 529 U. S. 53, 
59–60 (2000). As we explained: “The objectives of super-
vised release would be unfulflled if excess prison time 
were to offset and reduce terms of supervised release” 
because “[s]upervised release has no statutory function 
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until confnement ends.” Id., at 59. This understanding 
of supervised release informs our reading of the tolling 
provision. 

Consider § 3624(e) itself. The sentence preceding the 
one at issue here specifes that supervised release “runs con-
currently” with “probation or supervised release or parole 
for another offense.” § 3624(e) (emphasis added). But the 
next sentence (the one at issue here) excludes periods of “im-
prison[ment]” served “in connection with a conviction.” The 
juxtaposition of these two sentences reinforces the fact that 
prison time is “not interchangeable” with supervised release. 
Id., at 59. Permitting a period of probation or parole to 
count toward supervised release but excluding a period of 
incarceration furthers the statutory design of “successful[ly] 
transition[ing]” a defendant from “prison to liberty.” John-
son, supra, at 708–709. Allowing pretrial detention 
credited toward another sentence to toll the period of super-
vised release is consistent with that design. Cf. A. Scalia & 
B. Garner, Reading Law 167 (2012) (explaining that “the 
whole-text canon” requires consideration of “the entire text, 
in view of its structure” and “logical relation of its many 
parts”). 

Second, it would be an exceedingly odd construction of the 
statute to give a defendant the windfall of satisfying a new 
sentence of imprisonment and an old sentence of supervised 
release with the same period of pretrial detention. Super-
vised release is a form of punishment that Congress pre-
scribes along with a term of imprisonment as part of the 
same sentence. See generally § 3583. And Congress denies 
defendants credit for time served if the detention time 
has already “been credited against another sentence.” 
§ 3585(b). Yet Mont's reading of § 3624(e) would deprive the 
Government of its lawfully imposed sentence of supervised 
release while the defendant is serving a separate sentence of 
incarceration—one often imposed by a different sovereign. 
Under our view, in contrast, time in pretrial detention consti-
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tutes supervised release only if the charges against the de-
fendant are dismissed or the defendant is acquitted. This 
ensures that the defendant is not faulted for conduct he 
might not have committed, while otherwise giving full effect 
to the lawful judgment previously imposed on the 
defendant.1 

C 

In response to these points, Mont follows the D. C. Circuit 
in arguing that the present tense of the statute (“ ̀ is impris-
oned' ”) forbids any backward looking tolling analysis. See 
Marsh, 829 F. 3d, at 709. Mont contends that, when a de-
fendant is held in pretrial detention, a court cannot say at 
that moment that he “is imprisoned in connection with a con-
viction.” He relies on the Dictionary Act, which provides 
that “[i]n determining the meaning of any Act of Congress, 
unless the context indicates otherwise[,] words used in the 
present tense include the future as well as the present.” 1 
U. S. C. § 1. 

Mont's argument confuses the rule (“any period in which 
the person is imprisoned in connection with a conviction”) 
with a court's analysis of whether that rule was satisfed. 
Of course, the determination whether supervised release has 
been tolled cannot be made at the exact moment when the 
defendant is held in pretrial detention. Rather, the court 
must await the outcome of those separate proceedings before 
it will know whether “imprison[ment]” is tied to a conviction. 
But the statute does not require the court to make a contem-
poraneous assessment. Quite the opposite: As discussed, 
the statute undeniably contemplates that there will be uncer-

1 Our reading leaves intact a district court's ability to preserve its au-
thority by issuing an arrest warrant or summons under § 3583(i) based on 
the conduct at issue in the new charges, irrespective of whether the de-
fendant is later convicted or acquitted of those offenses. But preserving 
jurisdiction through § 3583(i) is not a prerequisite to a court maintaining 
authority under § 3624(e), nor does it impact the tolling calculation under 
§ 3624(e). 
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tainty about the status of supervised release when a defend-
ant has been held for a short period of time and it is unclear 
whether the imprisonment will exceed 30 days. There is no 
reason the statute would preclude postponing calculation 
just because the custody period extends beyond 30 days. 
Once the court makes the calculation, it will determine 
whether the relevant period ultimately qualifed as a period 
“in which the person is imprisoned in connection with a con-
viction” for 30 or more days. In short, the present-tense 
phrasing of the statute does not address whether a judge 
must be able to make a supervised-release determination at 
any given time. 

Moreover, any uncertainty about whether supervised re-
lease is tolled matters little from either the court's or the 
defendant's perspective. As for the court, the defendant 
need not be supervised when he is held in custody, so it does 
not strike us as “odd” to make a delayed determination con-
cerning tolling. Marsh, supra, at 710. The court need not 
monitor the defendant's progress in transitioning back into 
the community because the defendant is not in the commu-
nity. And if the court is concerned about losing authority 
over the defendant because of an impending conclusion to 
supervised release, it can simply issue a summons or warrant 
under § 3583(i) for alleged violations. 

As for the defendant, there is nothing unfair about not 
knowing during pretrial detention whether he is also 
subject to court supervision. The answer to that question 
cannot meaningfully infuence his behavior. A defendant in 
custody will be unable to comply with many ordinary con-
ditions of supervised release intended to reacclimate him 
to society—for example, making restitution payments, 
attending substance-abuse counseling, meeting curfews, or 
participating in job training. The rules he can “comply” 
with are generally mandated by virtue of being in prison— 
for example, no new offenses or use of drugs. See 
§§ 3563(a)–(b) (listing mandatory and discretionary condi-
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tions). In this case, Mont's supervised-release conditions re-
quired that he “work regularly at a lawful occupation” and 
“support his . . . dependants and meet other family responsi-
bilities.” Judgment in No. 4:05–cr–00229 (ND Ohio), Doc. 
37, at 111. Mont could not fulfll these conditions while 
sitting in an Ohio jail, and his probation offcer correctly 
deemed him “unavailable for supervision.” 2 App. 21. 

III 

Applying § 3624(e) to Mont, the pretrial-detention period 
tolled his supervised release beginning in June 2016. Mont 
therefore had about nine months remaining on his term of 
supervised release when the District Court revoked his 
supervised release and sentenced him to an additional 42 
months' imprisonment. And because § 3624(e) independ-
ently tolled the supervised-release period, it is immaterial 
whether the District Court could have issued a summons or 
warrant under § 3583(i) to preserve its authority. 

* * * 

In light of the statutory text and context of § 3624(e), pre-
trial detention qualifes as “imprison[ment] in connection 
with a conviction” if a later imposed sentence credits that 
detention as time served for the new offense. Such pretrial 
detention tolls the supervised-release period, even though 
the District Court may need to make the tolling determina-

2 Although a defendant in pretrial detention is unable to be supervised, 
it does not necessarily follow that the defendant will be punished by his 
inability to comply with the terms of his supervised release if the deten-
tion period is not later credited as time served for a conviction. In that 
circumstance, the district court may always modify the terms of his super-
vision. See 18 U. S. C. § 3583(e)(2). And, as the Government explained 
at oral argument, modifcation of supervised release may not be necessary 
to the extent that “the defendant can't be deemed to have been required 
to” comply with the terms of supervised release while in custody. Tr. of 
Oral Arg. 45. 
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tion after the conviction. Accordingly, we affrm the judg-
ment of the Sixth Circuit. 

It is so ordered. 

Justice Sotomayor, with whom Justice Breyer, 
Justice Kagan, and Justice Gorsuch join, dissenting. 

A term of supervised release is tolled when an offender 
“is imprisoned in connection with a conviction.” 18 U. S. C. 
§ 3624(e). The question before the Court is whether pretrial 
detention later credited as time served for a new offense has 
this tolling effect. The Court concludes that it does, but it 
reaches that result by adopting a backward-looking approach 
at odds with the statute's language and by reading the terms 
“imprisoned” and “in connection with” in unnatural isolation. 
Because I cannot agree that a person “is imprisoned in 
connection with a conviction” before any conviction has 
occurred, I respectfully dissent. 

I 

A 

The Sentencing Reform Act of 1984 empowers a court to 
impose a term of supervised release following imprisonment. 
See 18 U. S. C. §§ 3583(a), (b). 

The clock starts running on a supervised release term 
when the offender exits the jailhouse doors. § 3624(e). 
During the term, offenders are bound to follow court-
imposed conditions. Some apply to all supervised release 
terms, such as a requirement to refrain from committing 
other crimes. § 3583(d). Others apply only at a sentencing 
court's discretion, such as a condition that the offender allow 
visits from a probation offcer. See § 3563(b)(16); § 3583(d). 
The probation offcer, in turn, is tasked with monitoring and 
seeking to improve the offender's “conduct and condition” 
and reporting to the sentencing court, among other duties. 
§ 3603. During the supervised release term, the court has 
the power to change its conditions and to extend the term if 
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less than the maximum term was previously imposed. 
§ 3583(e)(2). If an offender violates any of the conditions of 
release, the court can revoke supervised release and require 
the person to serve all or part of the supervised release term 
in prison, without giving credit for time previously served 
on postrelease supervision. § 3583(e)(3). 

In the normal course, a supervised release term ends after 
the term specifed by the district court. But, crucially, the 
term “does not run during any period in which the person is 
imprisoned in connection with a conviction for a Federal, 
State, or local crime unless the imprisonment is for a period 
of less than 30 consecutive days.” § 3624(e). In other words, 
certain periods of “imprisonment” postpone the expiration of 
the supervised release term. 

A district court's revocation power generally lasts only as 
long as the supervised release term. If the court issues a 
warrant or summons for an alleged violation before the 
term expires, however, the court's revocation power can ex-
tend for a “reasonably necessary” period beyond the term's 
expiration. § 3583(i). 

B 

Though the mechanics of supervised release tolling may 
seem arcane, these calculations can have weighty conse-
quences. For petitioner Jason Mont, tolling enabled a court 
to order an additional 3½ years of federal imprisonment 
after he serves his current state sentence. 

Mont was convicted in 2005 for federal drug and gun 
crimes. The District Court sentenced him to prison time 
and to fve years of supervised release. In 2012, Mont was 
released from prison and his supervised release term began. 
Left to run its course, the term would have ended on March 
6, 2017.1 

1 I accept the dates as given in the Sixth Circuit's opinion, although that 
opinion notes some immaterial discrepancies in the record. See 723 Fed. 
Appx. 325, 326, nn. 1–2 (2018). 
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Mont's time on supervised release did not go well. In 
January 2016, his probation offcer informed the District 
Court that Mont had failed two drug tests and tried to pass 
two further drug tests by using an “ ̀ unknown' ” liquid. 723 
Fed. Appx. 325, 326 (CA6 2018). The offcer noted that Mont 
also had been charged with state marijuana- traffcking of-
fenses. Upon learning of these alleged violations of the su-
pervised release conditions, the District Court could have 
issued a warrant for Mont's arrest, but it did not do so at 
that time. 

On June 1, 2016, Mont was arrested on a new state indict-
ment for traffcking cocaine, and the State took him into 
custody. The probation offcer reported the arrest to the 
District Court, but the record does not refect any action 
by the court in response. After several months in cus-
tody, Mont pleaded guilty to certain of the state charges. 
He also admitted to the District Court that he had vio-
lated the terms of his supervised release, and he requested 
a hearing. The District Court set a November hear-
ing to consider his alleged supervised release violation, 
but continuances delayed that hearing. Months more 
passed as Mont, still detained, awaited sentencing. In 
the meantime, the original end date of his federal super-
vised release term—March 6, 2017—came and went. On 
March 21, 2017, the state court sentenced Mont to six years 
in prison and retroactively credited the approximately 
10 months he had spent in pretrial detention toward his 
sentence. 

At that point, Mont's probation offcer reported Mont's 
state convictions and sentences to the Federal District 
Court, which—after its many earlier opportunities—fnally 
issued a warrant for Mont's arrest on March 30, 2017. Mont 
objected, claiming that the court had no power to issue the 
warrant because his supervised release term had expired on 
March 6. The District Court rejected that contention and 
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sentenced Mont to 42 months in prison, to run consecutively 
to his state sentence.2 

The United States Court of Appeals for the Sixth Circuit 
affrmed. In its view, the District Court had jurisdiction to 
revoke Mont's supervised release because his pretrial deten-
tion triggered the tolling provision in § 3624(e) and thus 
shifted back the end date of his supervised release term. 
The Sixth Circuit construed the tolling provision to apply to 
Mont's detention because his state-court indictment ulti-
mately led to a conviction and Mont subsequently received 
credit for the period of detention as time served for that 
conviction. 

II 

The majority errs by affirming the Sixth Circuit's 
construction of the tolling statute. Most naturally read, a 
person “is imprisoned in connection with a conviction” only 
while he or she serves a prison term after a conviction. The 
statute does not allow for tolling when an offender is in 
pretrial detention and a conviction is no more than a 
possibility. 

The frst clue to the meaning of § 3624(e) is its present-
tense construction. In normal usage, no one would say that 
a person “is imprisoned in connection with a conviction” be-
fore any conviction has occurred, because the phrase would 
convey something that is not yet—and, indeed, may never 
be—true: that the detention has the requisite connection to 
a conviction. After all, many detained individuals are never 
convicted because they ultimately are acquitted or have their 

2 The District Court held that it had jurisdiction because of a summons 
it issued on November 1, 2016, which would have given the court power 
to sanction a supervised release violation even after the term expired. 
See 18 U. S. C. § 3583(i). The Sixth Circuit did not affrm on this ground, 
however, because it “failed to detect any . . . evidence in the record” of a 
November 2016 summons. 723 Fed. Appx., at 329, n. 5. 
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cases dismissed.3 Until a conviction happens, it is impossi-
ble to tell whether any given pretrial detention is “con-
nect[ed] with” a conviction or not. 

Reading the phrase “is imprisoned” to require a real-time 
assessment of the character of a conviction does not just 
match the colloquial sense of the phrase; it also gives mean-
ing to the tense of the words Congress chose. The Court 
generally “look[s] to Congress' choice of verb tense to 
ascertain a statute's temporal reach.” Carr v. United 
States, 560 U. S. 438, 448 (2010). Doing so abides by the 
Dictionary Act, which provides that “words used in the pres-
ent tense include the future as well as the present” absent 
contextual clues to the contrary, 1 U. S. C. § 1, and thus “the 
present tense generally does not include the past,” Carr, 560 
U. S., at 448. Applying this presumption here leads to the 
straightforward result that the phrase “is imprisoned” does 
not mean “was imprisoned.” Adhering to the present-tense 
framework of the statute, then, pretrial detention does not 
meet the statutory defnition, no matter what later happens. 

The other language in § 3624(e)—“imprisoned in connec-
tion with a conviction”—confrms this result. Had Congress 
wanted to toll supervised release during pretrial confne-
ment, it could have chosen an alternative to the word “im-
prisoned” that more readily conveys that intent, such as 
“confned” or “detained.” See Black's Law Dictionary 362 
(10th ed. 2014) (defning “confnement” as “the quality, state, 
or condition of being imprisoned or restrained”); id., at 543 
(defning “detention” as “[t]he act or an instance of holding 
a person in custody; confnement or compulsory delay”). 
Instead, Congress selected a word—“imprisoned”—that is 

3 See Dept. of Justice, Offce of Justice Programs, Bureau of Justice Sta-
tistics, T. Cohen & B. Reaves, Pretrial Release of Felony Defendants in 
State Courts; State Court Processing Statistics, 1990–2004, p. 7 (Nov. 
2007) (roughly one in fve defendants held in pretrial detention for 
state felony charges conclude their cases without a conviction), https:// 
www.bjs.gov/content/pub/pdf/prfdsc.pdf (as last visited May 30, 2019). 
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most naturally understood in context to mean postconvic-
tion incarceration. 

Congress regularly uses the word “imprisoned” (or “im-
prisonment”) to refer to a prison term following a conviction. 
The United States Code is littered with statutes providing 
that an individual shall be “imprisoned” following a convic-
tion for a specifc offense. See, e. g., 18 U. S. C. §§ 1832, 2199, 
2344. Congress also classifes crimes as felonies, misde-
meanors, or infractions based on “the maximum term of im-
prisonment authorized.” § 3559(a). And even in the Sen-
tencing Reform Act itself, which added the tolling provision 
at issue, Congress used the word “imprisonment” to refer to 
incarceration after a conviction. See § 3582(a) (describing 
the factors courts consider when imposing “a term of impris-
onment”); § 3582(b) (referring to “a sentence to imprison-
ment”); § 3582(c)(1)(B) (discussing when courts may “modify 
an imposed term of imprisonment”). 

This Court also has previously equated the word “impris-
onment” with a “prison term” or a “sentence”—phrases that 
imply post-trial detention. See Tapia v. United States, 564 
U. S. 319, 327 (2011) (referring in passing to “imprisonment” 
as a “prison term”); Barber v. Thomas, 560 U. S. 474, 484 
(2010) (“ ̀ [T]erm of imprisonment' ” can refer “to the sen-
tence that the judge imposes” or “the time that the prisoner 
actually serves” of such a sentence); see also Argersinger v. 
Hamlin, 407 U. S. 25, 37 (1972) (“[N]o person may be 
imprisoned for any offense . . . unless he was represented by 
counsel at his trial”). 

To be sure, dictionary defnitions of the word “imprison” 
sweep more broadly than just post-trial incarceration. See 
ante, at 521. But the word “imprisoned” does not appear in 
this statute in isolation; Congress referred to imprisonment 
“in connection with a conviction.” As part of that phrase 
and given its usual meaning, the word “imprisoned” is best 
read as referring to the state of an individual serving time 
following a conviction. 
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The present tense of the statute and the phrase “impris-
oned in connection with a conviction” thus lead to the same 
conclusion: Pretrial detention does not toll supervised 
release.4 

III 

The majority justifes a contrary interpretation of the toll-
ing provision only by jettisoning the present-tense view of 
the statute and affording snippets of text broader meaning 
than they merit in context. 

The majority's frst error is its conclusion that courts can 
take a wait-and-see approach to tolling. If a conviction ulti-
mately materializes and a court credits the offender's pre-
trial custody toward the resulting sentence, the majority 
reasons, then the pretrial detention retroactively will toll 
supervised release. If not, then there will be no tolling. 
See ante, at 521–523. The offender's supervised release sta-
tus thus will be uncertain until the court calculates tolling 
either “upon the defendant's release from custody or upon 
entry of judgment.” Ante, at 523. 

The majority's retrospective approach cannot be squared 
with the language of § 3624(e). Because Congress phrased 
the provision in the present tense, the statute calls for a 
contemporaneous assessment of whether a person “is impris-
oned” with the requisite connection to a conviction. The 
majority erroneously shifts the statute's frame of reference 

4 I note that rejecting the Sixth Circuit's contrary interpretation of the 
statute would not necessarily resolve this case in Mont's favor. The Gov-
ernment views Mont's guilty plea as a “conviction” and thus argues that 
his supervised release should, at the least, have been tolled during the 
fve months he was detained between his plea and sentencing. See Brief 
for United States 39–44. Because the Sixth Circuit did not directly ad-
dress whether a guilty plea constitutes a “conviction,” the appropriate 
course would be to remand to the Sixth Circuit to consider this argument 
in the frst instance. See, e. g., Cutter v. Wilkinson, 544 U. S. 709, 718, 
n. 7 (2005). 
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from that present-tense assessment (what is) to a backward-
looking review (what was or what has been).5 

The majority's textual argument hinges on what the ma-
jority perceives to be an advantage of the retrospective ap-
proach: It accounts for the fact that the statute provides for 
tolling only if a period of imprisonment lasts longer than 30 
days. § 3624(e). According to the majority, the 30-day pro-
vision shows Congress' expectation that courts look back-
ward when evaluating whether tolling is appropriate. If 
Congress anticipated such an analysis as to the length of the 
detention, the majority implies, surely it provided more gener-
ally for backward-looking review of the relationship between 
the detention and any ensuing conviction. See ante, at 523. 

This argument, however, assumes a problem of the majori-
ty's own making. The 30-day minimum creates no anoma-
lies if the statute is read to toll supervised release only 
during detention following a conviction. Under that more 
natural reading, courts in most cases will not be left in the 
dark about the length of a period of detention or its relation-
ship to a conviction; the conviction and sentence of imprison-
ment at the time imposed will answer both questions.6 

5 Although Congress did not use a phrase like “was imprisoned” or “has 
been imprisoned” in this provision, it did employ such formulations in sev-
eral other tolling provisions. See 38 U. S. C. § 3103(b)(3) (eligibility period 
“shall not run” during any period in which a veteran “was . . . prevented” 
from accessing a rehabilitation program); § 3031(b) (time period “shall not 
run” during a period in which an individual “had not met” a discharge 
requirement); 29 U. S. C. § 1854(f) (statute of limitations for a federal claim 
“shall be tolled” for the period in which a related state-law claim “was 
pending”). 

6 The Government gestures to some uncertainties inherent in predicting 
the length of imprisonment even following a conviction, such as the pres-
ence of indeterminate sentencing schemes and the possibility that a deter-
minate sentence can be shortened or interrupted temporarily. See Brief 
for United States 34–35 (citing 18 U. S. C. §§ 3621(e)(2)(B), 3622). How-
ever, these provisions in no way suggest that a court regularly would fnd 
itself unsure whether a prisoner's sentence will extend past 30 days. 
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Under the majority's approach, however, this language 
creates a dilemma. Unlike a term of imprisonment follow-
ing a conviction, the duration of pretrial confnement is un-
certain at its outset. Thus if (as the majority contends) 
Congress meant to toll such periods of detention, the 30-day 
limitation means that every single time a person on super-
vised release enters detention, it will be unclear for up to a 
month whether the supervised release term is being tolled 
or not. See ante, at 523 (conceding that there will be “no 
way for a court to know on day 5 of a defendant's pretrial 
detention whether the period of custody will extend beyond 
30 days”). If pretrial detention lasts longer than 30 days, 
the uncertainty will continue until a judgment of conviction 
is entered and credit for pretrial detention is computed. 

But the diffculties inherent in predicting how long pretrial 
detention will last (and whether that detention eventually 
will turn out to have any connection to a conviction, see 
supra, at 531–532, and n. 3) most naturally compel the con-
clusion that Congress never intended to force district courts 
to grapple with them in the frst place. These uncertainties 
generally would not arise—and courts thus would not need 
to rely on hindsight—if the Court were to adopt Mont's read-
ing. Yet the majority instead takes as a given that the stat-
ute tolls supervised release during pretrial detention, and 
then uses the uncertainties inherent in that process to justify 
a backward-looking analysis. 

The majority's error is compounded by the centerpiece of 
its textual analysis, which relies on artifcially isolating the 
terms “imprisoned” and “in connection with.” The majority 
says that imprisonment is a term so capacious as to encom-
pass pretrial detention, ante, at 521–522, and that the phrase 
“in connection with” sweeps broadly enough to include pre-
trial detention that is ultimately credited to a new sentence, 
ante, at 522. 

Whether or not these phrases independently have the far-
reaching meaning that the majority ascribes to them—a 
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conclusion that is by no means inevitable—the terms are 
still limited by their relationship to each other and by 
the present-tense framework of the statute. Individ-
ual phrases must not be taken “ ̀ in a vacuum,' ” because 
doing so overrides the “ ̀ fundamental canon of statutory 
construction that the words of a statute must be read 
in their context and with a view to their place in the over-
all statutory scheme. ' ” Home Depot U. S. A., Inc. v. 
Jackson, ante, at 441 (quoting Davis v. Michigan Dept. of 
Treasury, 489 U. S. 803, 809 (1989)). As discussed, in 
the context of a phrase referring to conviction, the term “im-
prisoned” most naturally means imprisonment following a 
conviction. Supra, at 532–533. And seen from the point 
at which a person is detained and awaiting a verdict, his 
confnement is not “in connection with” a conviction that has 
not happened and may never occur. 

IV 

The majority's approach has the further faw of treating 
tolling as the only meaningful avenue to preserve a district 
court's revocation power when an offender is detained 
pretrial. But the statute already provides a way for a 
court to extend its revocation power: If a court issues a 
warrant or summons while the supervised release term is 
running, that action triggers an extension of the court's 
revocation authority “beyond” the supervised release term 
“for any period reasonably necessary for the adjudication” 
of the matters that led to the warrant or summons. 
See § 3583(i). 

In this very case, the District Court had at least three 
opportunities to issue a warrant prior to the expiration of 
Mont's original supervised release term. Mont's proba-
tion offcer notifed the District Court of Mont's potential 
supervised release violations in January 2016, more than a 
year before Mont's supervised release was set to expire. 
723 Fed. Appx., at 326. In June 2016, the probation 
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offcer alerted the District Court to Mont's arrest. Ibid. 
And in October 2016, Mont fled a written admission with 
the District Court that he had violated supervised release. 
Id., at 326–327. The District Court was empowered at each 
step of this process to issue a warrant. Indeed, the court 
apparently intended to do just that after Mont's written ad-
mission, though the Sixth Circuit later found that there was 
no evidence of such a warrant in the record. See id., at 
329, n. 5. 

In sum, the delayed revocation process provides a straight-
forward, and statutorily prescribed, path for district courts 
to decide which charges are signifcant enough to justify a 
warrant and thus to extend the court's revocation power. 
The majority's overly broad reading of the tolling provision 
is thus unnecessary as well as a distortion of the clear 
statutory text. 

V 

Lacking a strong textual basis for its backward-looking 
analysis, the majority is left to rely on intuitions about how 
best to fulfll the statute's purpose. 

To begin with, the majority emphasizes that supervised 
release and incarceration have different aims. See ante, at 
523–525. True enough. The Court has explained that su-
pervised release is intended “to assist individuals in their 
transition to community life,” and as a result is not “inter-
changeable” with periods of incarceration. United States v. 
Johnson, 529 U. S. 53, 58–60 (2000). But the goals of super-
vised release can be fulflled to some degree even when an 
offender is detained. Cf. Burns v. United States, 287 U. S. 
216, 223 (1932) (noting that a probationer is still “subject to 
the conditions of” probation “even in jail”). Offenders on 
supervised release may well be able to comply with several 
mandatory conditions of supervised release while detained, 
such as submitting to a DNA sample or taking drug 
tests. See § 3583(d). And probation offcers have experi-
ence coordinating with correctional facilities in the prere-
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lease context. See § 3624(c)(3) (providing that the probation 
system “shall, to the extent practicable, offer assistance to a 
prisoner during prerelease custody”). 

Even if an offender's detention does make it meaningfully 
harder to fulfll the goals of supervised release, moreover, 
the majority's reading permits the same incongruities. 
Under the majority's interpretation, supervised release con-
tinues to run for offenders who are confned pretrial for less 
than 30 days and for those who are detained pretrial but are 
later acquitted or released after charges are dropped. See 
Tr. of Oral Arg. 34.7 At best, the majority offers a half-a-
loaf policy rationale that cannot justify departing from the 
best reading of the statute's text. 

The majority also invokes the general principle against 
double-counting sentences, see, e. g., § 3585(b), and objects 
that Mont's reading of the statute would give defendants a 
“windfall.” Ante, at 524. This argument, however, fails 
to recognize the distinct character of pretrial detention. Its 
purpose is to ensure that an alleged offender attends trial 
and is incapacitated if he or she is a danger to the community, 
not to punish the offender for a conviction. See United 
States v. Morales-Alejo, 193 F. 3d 1102, 1105 (CA9 1999) (cit-
ing § 3142(c); United States v. Salerno, 481 U. S. 739, 748 
(1987)). A State or the Federal Government may later 
choose to credit an equivalent period of time toward a new 

7 Imagine two offenders on supervised release and detained pending 
trial on similar charges who receive precisely the same supervision during 
their detention. One ultimately is convicted and the other's charges are 
dismissed on statute of limitations grounds. Today's decision means that 
the detention time for the convicted person will not count toward his or 
her supervised release term, even though the detention of the other 
person—who was detained for similar conduct and received the same 
monitoring and supervision—will count down the supervised release clock. 
The better practice is to read the statute on its plain terms and rely on a 
district court's power to clarify any ambiguity in its authority by issuing 
a warrant when an alleged supervised release violation is suffciently 
serious. See § 3583(i). 
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sentence, but that credit does not retroactively transform 
the character of the detention itself into “imprison[ment] in 
connection with a conviction,” § 3624(e)—particularly in the 
context of this present-tense statute. 

In any event, the majority's approach creates a serious 
risk of unfairness. Offenders in pretrial detention will have 
no notice of whether they are bound by the terms of super-
vised release. This effectively compels all offenders to 
comply with the terms of their release, even though only 
some will ultimately get credit for that compliance, because 
otherwise they risk being charged with a violation if their 
supervised release term is not tolled.8 Although the major-
ity indicates that offenders generally will comply with the 
terms of their release simply by following prison rules, the 
range of supervised release conditions is too broad to guaran-
tee complete overlap with prison directives. See, e. g., Doh-
erty, Indeterminate Sentencing Returns: The Invention of 
Supervised Release, 88 N. Y. U. L. Rev. 958, 1012–1013 (2013) 
(describing mandatory condition of cooperating in DNA collec-
tion and special conditions of taking prescribed medications 
and undergoing periodic polygraph testing). Altogether, I 
am not nearly as sanguine as the majority that the uncertainty 
created by the majority's expansive tolling rule “matters 
little from either the court's or the defendant's perspective.” 
Ante, at 526. 

* * * 

The Court errs by treating Mont's pretrial detention as 
tolling his supervised release term. Because its approach 
misconstrues the operative text and fosters needless uncer-
tainty and unfairness, I respectfully dissent. 

8 The majority suggests that offenders will not necessarily face punish-
ment for a failure to comply with supervision conditions while in detention. 
Ante, at 527, n. 2. Given the consequences of revocation, however, of-
fenders may well be unwilling to take that chance. See supra, at 529; 
§ 3583(e)(3). 
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Title VII of the Civil Rights Act of 1964 prohibits discrimination in em-
ployment on the basis of race, color, religion, sex, or national origin. 42 
U. S. C. § 2000e–2(a)(1). The Act instructs a complainant, before com-
mencing a Title VII action in court, to fle a charge with the Equal 
Employment Opportunity Commission (EEOC or Commission). 
§ 2000e–5(e)(1), (f )(1). On receipt of a charge, the EEOC is to notify 
the employer and investigate the allegations. § 2000e–5(b). The Com-
mission may “endeavor to eliminate [the] alleged unlawful employment 
practice by informal methods of . . . conciliation.” Ibid. The EEOC 
also has frst option to “bring a civil action” against the employer in 
court. § 2000e–5(f)(1). But the Commission has no authority itself to 
adjudicate discrimination complaints. If the EEOC chooses not to sue, 
and whether or not the EEOC otherwise acts on the charge, a complain-
ant is entitled to a “right-to-sue” notice 180 days after the charge is 
fled. Ibid.; 29 CFR § 1601.28. On receipt of the right-to-sue notice, 
the complainant may commence a civil action against her employer. 
§ 2000e–5(f)(1). 

Respondent Lois M. Davis fled a charge against her employer, peti-
tioner Fort Bend County. Davis alleged sexual harassment and retalia-
tion for reporting the harassment. While her EEOC charge was pend-
ing, Fort Bend fred Davis because she failed to show up for work on a 
Sunday and went to a church event instead. Davis attempted to sup-
plement her EEOC charge by handwriting “religion” on a form called 
an “intake questionnaire,” but she did not amend the formal charge 
document. Upon receiving a right-to-sue letter, Davis commenced suit 
in Federal District Court, alleging discrimination on account of religion 
and retaliation for reporting sexual harassment. 

After years of litigation, only the religion-based discrimination claim 
remained in the case. Fort Bend then asserted for the frst time that 
the District Court lacked jurisdiction to adjudicate Davis' case because 
her EEOC charge did not state a religion-based discrimination claim. 
The District Court agreed and granted Fort Bend's motion to dismiss 
Davis' suit. On appeal from the dismissal, the Court of Appeals for the 
Fifth Circuit reversed. Title VII's charge-fling requirement, the Court 
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of Appeals held, is not jurisdictional; instead, the requirement is a pru-
dential prerequisite to suit, forfeited in Davis' case because Fort Bend 
had waited too long to raise the objection. 

Held: Title VII's charge-filing requirement is not jurisdictional. 
Pp. 547–553. 

(a) The word “jurisdictional” is generally reserved for prescriptions 
delineating the classes of cases a court may entertain (subject-matter 
jurisdiction) and the persons over whom the court may exercise adjudi-
catory authority (personal jurisdiction). Kontrick v. Ryan, 540 U. S. 
443, 455. A claim-processing rule requiring parties to take certain pro-
cedural steps in, or prior to, litigation, may be mandatory in the sense 
that a court must enforce the rule if timely raised. Eberhart v. United 
States, 546 U. S. 12, 19. But a mandatory rule of that sort, unlike a 
prescription limiting the kinds of cases a court may adjudicate, is ordi-
narily forfeited if not timely asserted. Id., at 15. Pp. 547–550. 

(b) Title VII's charge-fling requirement is a nonjurisdictional claim-
processing rule. The requirement is stated in provisions of Title VII 
discrete from the statutory provisions empowering federal courts to ex-
ercise jurisdiction over Title VII actions. The charge-fling instruction 
is kin to prescriptions the Court has ranked as nonjurisdictional—for 
example, directions to raise objections in an agency rulemaking before 
asserting them in court, EPA v. EME Homer City Generation, L. P., 
572 U. S. 489, 511–512, or to follow procedures governing copyright reg-
istration before suing for infringement, Reed Elsevier, Inc. v. Muchnick, 
559 U. S. 154, 157. Pp. 550–553. 

893 F. 3d 300, affrmed. 

Ginsburg, J., delivered the opinion for a unanimous Court. 

Colleen E. Roh Sinzdak argued the cause for petitioner. 
With her on the briefs were Neal Kumar Katyal, Mitchell 
P. Reich, and Randall W. Morse. 

Raff Melkonian argued the cause for respondent. With 
him on the brief were Thomas C. Wright, R. Russell Hollen-
beck, Brian H. Fletcher, and Pamela S. Karlan. 

Jonathan C. Bond argued the cause for the United States 
as amicus curiae urging affrmance. With him on the brief 
were Solicitor General Francisco, Assistant Attorney Gen-
eral Dreiband, Deputy Solicitor General Wall, Bonnie I. 
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Robin-Vergeer, James L. Lee, Jennifer S. Goldstein, Eliza-
beth E. Theran, and Gail S. Coleman.* 

Justice Ginsburg delivered the opinion of the Court. 

Title VII of the Civil Rights Act of 1964 proscribes dis-
crimination in employment on the basis of race, color, reli-
gion, sex, or national origin. 78 Stat. 255, 42 U. S. C. 
§ 2000e–2(a)(1). The Act also prohibits retaliation against 
persons who assert rights under the statute. § 2000e–3(a). 
As a precondition to the commencement of a Title VII action 
in court, a complainant must frst fle a charge with the Equal 
Employment Opportunity Commission (EEOC or Commis-
sion). § 2000e–5(e)(1), (f)(1). The question this case pre-
sents: Is Title VII's charge-fling precondition to suit a “ju-
risdictional” requirement that can be raised at any stage of 
a proceeding; or is it a procedural prescription mandatory if 
timely raised, but subject to forfeiture if tardily asserted? 
We hold that Title VII's charge-fling instruction is not juris-
dictional, a term generally reserved to describe the classes 
of cases a court may entertain (subject-matter jurisdiction) 
or the persons over whom a court may exercise adjudicatory 
authority (personal jurisdiction). Kontrick v. Ryan, 540 
U. S. 443, 455 (2004). Prerequisites to suit like Title VII's 
charge-fling instruction are not of that character; they are 

*Briefs of amici curiae urging reversal were fled for the Center for 
Workplace Compliance et al. by Rae T. Vann, Karen R. Harned, Elizabeth 
Milito, and Daryl Joseffer; and for the National Conference of State Leg-
islatures et al. by Collin O'Connor Udell and Lisa Soronen. 

Briefs of amicus curiae urging affrmance were fled for the Constitu-
tional Accountability Center by Elizabeth B. Wydra, Brianne J. Gorod, 
and Ashwin P. Phatak; for the NAACP Legal Defense & Educational 
Fund, Inc., by Sherrilyn A. Ifll, Janai S. Nelson, and Samuel Spital; 
and for the National Employment Lawyers Association et al. by Michael 
L. Foreman. 

Scott Dodson fled a brief of amicus curiae, pro se. 
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properly ranked among the array of claim-processing rules 
that must be timely raised to come into play. 

I 

Title VII directs that a “charge . . . shall be fled” with the 
EEOC “by or on behalf of a person claiming to be aggrieved” 
within 180 days “after the alleged unlawful employment 
practice occur[s].” 42 U. S. C. § 2000e–5(b), (e)(1). For com-
plaints concerning a practice occurring in a State or political 
subdivision that has a fair employment agency of its own 
empowered “to grant or seek relief,” Title VII instructs the 
complainant to fle her charge frst with the state or local 
agency. § 2000e–5(c). The complainant then has 300 days 
following the challenged practice, or 30 days after receiving 
notice that state or local proceedings have ended, “whichever 
is earlier,” to fle a charge with the EEOC. § 2000e–5(e)(1). 
If the state or local agency has a “worksharing” agreement 
with the EEOC, a complainant ordinarily need not fle sepa-
rately with federal and state agencies. She may fle her 
charge with one agency, and that agency will then relay the 
charge to the other. See 29 CFR § 1601.13 (2018); Brief for 
United States as Amicus Curiae 3. 

When the EEOC receives a charge, in contrast to agencies 
like the National Labor Relations Board, 29 U. S. C. § 160, 
and the Merit Systems Protection Board, 5 U. S. C. § 1204, 
it does not “adjudicate [the] clai[m],” Alexander v. Gardner-
Denver Co., 415 U. S. 36, 44 (1974). Instead, Title VII calls 
for the following course. Upon receiving a charge, the 
EEOC notifes the employer and investigates the allegations. 
42 U. S. C. § 2000e–5(b). If the Commission fnds “reason-
able cause” to believe the charge is true, the Act instructs 
the Commission to “endeavor to eliminate [the] alleged un-
lawful employment practice by informal methods of confer-
ence, conciliation, and persuasion.” Ibid. When informal 
methods do not resolve the charge, the EEOC has frst op-
tion to “bring a civil action” against the employer in court. 
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§ 2000e–5(f)(1). Where the discrimination charge is lodged 
against state or local government employers, the Attorney 
General is the federal authority empowered to commence 
suit. Ibid.1 

In the event that the EEOC determines there is “n[o] rea-
sonable cause to believe that the charge is true,” the Com-
mission is to dismiss the charge and notify the complainant 
of his or her right to sue in court. 42 U. S. C. § 2000e–5(b), 
(f)(1); 29 CFR § 1601.28. Whether or not the EEOC acts on 
the charge, a complainant is entitled to a “right-to-sue” no-
tice 180 days after the charge is fled. § 2000e–5(f)(1); 29 
CFR § 1601.28. And within 90 days following such notice, 
the complainant may commence a civil action against the al-
legedly offending employer. § 2000e–5(f)(1). 

II 

Respondent Lois M. Davis worked in information technol-
ogy for petitioner Fort Bend County. In 2010, she informed 
Fort Bend's human resources department that the director 
of information technology, Charles Cook, was sexually har-
assing her. Following an investigation by Fort Bend, Cook 
resigned. Davis' supervisor at Fort Bend, Kenneth Ford, 
was well acquainted with Cook. After Cook resigned, Davis 
alleges, Ford began retaliating against her for reporting 
Cook's sexual harassment. Ford did so, according to Davis, 
by, inter alia, curtailing her work responsibilities. 

Seeking redress for the asserted harassment and retalia-
tion, Davis submitted an “intake questionnaire” in February 
2011, followed by a charge in March 2011.2 While her 

1 A different provision of Title VII, 42 U. S. C. § 2000e–16, prohibits em-
ployment discrimination by the Federal Government and sets out proce-
dures applicable to claims by federal employees. 

2 Davis submitted these documents to the Texas Workforce Commission. 
Complaints lodged with that commission are relayed to the EEOC, under a 
“worksharing” agreement between the two agencies. See How To Submit 
an Employment Discrimination Complaint, Texas Workforce Commission, 
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EEOC charge was pending, Davis was told to report to work 
on an upcoming Sunday. Davis informed her supervisor 
Ford that she had a commitment at church that Sunday, and 
she offered to arrange for another employee to replace her 
at work. Ford responded that if Davis did not show up for 
the Sunday work, she would be subject to termination. 
Davis went to church, not work, that Sunday. Fort Bend 
thereupon fred her. 

Attempting to supplement the allegations in her charge, 
Davis handwrote “religion” on the “Employment Harms or 
Actions” part of her intake questionnaire, and she checked 
boxes for “discharge” and “reasonable accommodation” on 
that form. She made no change, however, in the formal 
charge document. A few months later, the Department of 
Justice notifed Davis of her right to sue. 

In January 2012, Davis commenced a civil action in the 
United States District Court for the Southern District of 
Texas, alleging discrimination on account of religion and re-
taliation for reporting sexual harassment.3 The District 
Court granted Fort Bend's motion for summary judgment. 
Davis v. Fort Bend County, 2013 WL 5157191 (SD Tex., Sept. 
11, 2013). On appeal, the Court of Appeals for the Fifth 
Circuit affrmed as to Davis' retaliation claim, but reversed 
as to her religion-based discrimination claim. Davis v. Fort 
Bend County, 765 F. 3d 480 (2014). Fort Bend fled a peti-
tion for certiorari, which this Court denied. 576 U. S. 1004 
(2015). 

When the case returned to the District Court on Davis' 
claim of discrimination on account of religion, Fort Bend 
moved to dismiss the complaint. Years into the litigation, 
Fort Bend asserted for the frst time that the District Court 

https: / / twc.texas.gov/jobseekers/how-submit-employment-discrimination-
complaint (as last visited May 30, 2019). 

3 Davis also alleged intentional infiction of emotional distress, but she 
did not appeal the District Court's grant of summary judgment to Fort 
Bend on that claim. 
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lacked jurisdiction to adjudicate Davis' religion-based dis-
crimination claim because she had not stated such a claim in 
her EEOC charge. Granting the motion, the District Court 
held that Davis had not satisfed the charge-fling require-
ment with respect to her claim of religion-based discrimina-
tion, and that the requirement qualifed as “jurisdictional,” 
which made it nonforfeitable. 2016 WL 4479527 (SD Tex., 
Aug. 24, 2016). 

The Fifth Circuit reversed. 893 F. 3d 300 (2018). Title 
VII's charge-fling requirement, the Court of Appeals held, 
is not jurisdictional; instead, the requirement is a prudential 
prerequisite to suit, forfeited in Davis' case because Fort 
Bend did not raise it until after “an entire round of appeals 
all the way to the Supreme Court.” Id., at 307–308. 

We granted Fort Bend's petition for certiorari, 586 U. S. 
1113 (2019), to resolve a confict among the Courts of 
Appeals over whether Title VII's charge-fling requirement 
is jurisdictional. Compare, e. g., 893 F. 3d, at 306 (case 
below) (charge-fling requirement is nonjurisdictional), with, 
e. g., Jones v. Calvert Group, Ltd., 551 F. 3d 297, 300 (CA4 
2009) (federal courts lack subject-matter jurisdiction when 
the charge-fling requirement is not satisfed). 

III 

“Jurisdiction,” the Court has observed, “is a word of many, 
too many, meanings.” Kontrick, 540 U. S., at 454 (quoting 
Steel Co. v. Citizens for Better Environment, 523 U. S. 83, 90 
(1998)).4 In recent years, the Court has undertaken “[t]o 

4 “Courts, including this Court, . . . have more than occasionally [mis]-
used the term `jurisdictional' ” to refer to nonjurisdictional prescriptions. 
Scarborough v. Principi, 541 U. S. 401, 413 (2004) (quoting Kontrick v. 
Ryan, 540 U. S. 443, 454 (2004) (alterations in original)). Passing refer-
ences to Title VII's charge-fling requirement as “jurisdictional” in prior 
Court opinions, see, e. g., McDonnell Douglas Corp. v. Green, 411 U. S. 
792, 798 (1973), display the terminology employed when the Court's use of 
“jurisdictional” was “less than meticulous,” Kontrick, 540 U. S., at 454. 
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ward off profigate use of the term.” Sebelius v. Auburn 
Regional Medical Center, 568 U. S. 145, 153 (2013). As ear-
lier noted, see supra, at 1, the word “jurisdictional” is gener-
ally reserved for prescriptions delineating the classes of 
cases a court may entertain (subject-matter jurisdiction) and 
the persons over whom the court may exercise adjudicatory 
authority (personal jurisdiction). Kontrick, 540 U. S., at 455. 

Congress may make other prescriptions jurisdictional by 
incorporating them into a jurisdictional provision, as Con-
gress has done with the amount-in-controversy requirement 
for federal-court diversity jurisdiction. See 28 U. S. C. 
§ 1332(a) (“The district courts shall have original jurisdiction 
of all civil actions where the matter in controversy exceeds 
the sum or value of $75,000 . . . and is between (1) citizens of 
different States . . . .”). In addition, the Court has stated it 
would treat a requirement as “jurisdictional” when “a long 
line of [Supreme] Cour[t] decisions left undisturbed by Con-
gress” attached a jurisdictional label to the prescription. 
Union Pacifc R. Co. v. Locomotive Engineers, 558 U. S. 67, 
82 (2009) (citing Bowles v. Russell, 551 U. S. 205, 209–211 
(2007)). See also John R. Sand & Gravel Co. v. United 
States, 552 U. S. 130, 132 (2008). 

Characterizing a rule as a limit on subject-matter jurisdic-
tion “renders it unique in our adversarial system.” Au-
burn, 568 U. S., at 153. Unlike most arguments, challenges 
to subject-matter jurisdiction may be raised by the defend-
ant “at any point in the litigation,” and courts must consider 
them sua sponte. Gonzalez v. Thaler, 565 U. S. 134, 141 
(2012). “[H]arsh consequences” attend the jurisdictional 
brand. United States v. Kwai Fun Wong, 575 U. S. 402, 409 
(2015). “Tardy jurisdictional objections” occasion wasted 
court resources and “disturbingly disarm litigants.” Au-
burn, 568 U. S., at 153. 

The Court has therefore stressed the distinction between 
jurisdictional prescriptions and nonjurisdictional claim-
processing rules, which “seek to promote the orderly prog-
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ress of litigation by requiring that the parties take certain 
procedural steps at certain specifed times.” Henderson v. 
Shinseki, 562 U. S. 428, 435 (2011). A claim-processing rule 
may be “mandatory” in the sense that a court must enforce 
the rule if a party “properly raise[s]” it. Eberhart v. United 
States, 546 U. S. 12, 19 (2005) (per curiam). But an objec-
tion based on a mandatory claim-processing rule may be for-
feited “if the party asserting the rule waits too long to raise 
the point.” Id., at 15 (quoting Kontrick, 540 U. S., at 456).5 

The Court has characterized as nonjurisdictional an array 
of mandatory claim-processing rules and other preconditions 
to relief. These include: the Copyright Act's requirement 
that parties register their copyrights (or receive a denial of 
registration from the Copyright Register) before commenc-
ing an infringement action, Reed Elsevier, Inc. v. Muchnick, 
559 U. S. 154, 157, 163–164 (2010); the Railway Labor Act's 
direction that, before arbitrating, parties to certain railroad 
labor disputes “attempt settlement `in conference,' ” Union 
Pacifc, 558 U. S., at 82 (quoting 45 U. S. C. § 152); the Clean 
Air Act's instruction that, to maintain an objection in court 
on certain issues, one must frst raise the objection “with 
reasonable specifcity” during agency rulemaking, EPA v. 
EME Homer City Generation, L. P., 572 U. S. 489, 511–512 
(2014) (quoting 42 U. S. C. § 7607(d)(7)(B)); the Antiterrorism 
and Effective Death Penalty Act's requirement that a cer-
tifcate of appealability “indicate [the] specifc issue” war-
ranting issuance of the certifcate, Gonzalez, 565 U. S., at 137 
(quoting 28 U. S. C. § 2253(c)(3)); Title VII's limitation of cov-
ered “employer[s]” to those with 15 or more employees, Ar-
baugh v. Y & H Corp., 546 U. S. 500, 503–504 (2006) (quoting 
42 U. S. C. § 2000e(b)); Title VII's time limit for fling a 
charge with the EEOC, Zipes v. Trans World Airlines, Inc., 
455 U. S. 385, 393 (1982); and several other time prescriptions 

5 The Court has “reserved whether mandatory claim-processing rules 
may [ever] be subject to equitable exceptions.” Hamer v. Neighborhood 
Housing Servs. of Chicago, 583 U. S. 17, 20, n. 3 (2017). 
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for procedural steps in judicial or agency forums. See, e. g., 
Hamer v. Neighborhood Housing Servs. of Chicago, 583 U. S. 
17, 27 (2017); Musacchio v. United States, 577 U. S. 
237, 246 (2016); Kwai Fun Wong, 575 U. S., at 412; Auburn, 
568 U. S., at 149; Henderson, 562 U. S., at 431; Eberhart, 546 
U. S., at 13; Scarborough v. Principi, 541 U. S. 401, 414 
(2004); Kontrick, 540 U. S., at 447.6 

While not demanding that Congress “incant magic words” 
to render a prescription jurisdictional, Auburn, 568 U. S., at 
153, the Court has clarifed that it would “leave the ball in 
Congress' court”: “If the Legislature clearly states that a 
[prescription] count[s] as jurisdictional, then courts and liti-
gants will be duly instructed and will not be left to wrestle 
with the issue[;] [b]ut when Congress does not rank a [pre-
scription] as jurisdictional, courts should treat the restriction 
as nonjurisdictional in character.” Arbaugh, 546 U. S., at 
515–516 (footnote and citation omitted). 

IV 

Title VII's charge-fling requirement is not of jurisdic-
tional cast. Federal courts exercise jurisdiction over Title 
VII actions pursuant to 28 U. S. C. § 1331's grant of general 
federal-question jurisdiction, and Title VII's own jurisdic-
tional provision, 42 U. S. C. § 2000e–5(f)(3) (giving federal 
courts “jurisdiction [over] actions brought under this sub-
chapter”).7 Separate provisions of Title VII, § 2000e–5(e)(1) 

6 “If a time prescription governing the transfer of adjudicatory authority 
from one Article III court to another appears in a statute, the limitation 
[will rank as] jurisdictional; otherwise, the time specifcation fts within 
the claim-processing category.” Hamer, 583 U. S., at 25 (citation omitted). 

7 When Title VII was passed in 1964, 28 U. S. C. § 1331's grant of general 
federal-question jurisdiction included an amount-in-controversy require-
ment. See § 1331(a) (1964 ed.). To ensure that this “limitation would not 
impede an employment-discrimination complainant's access to a federal 
forum,” Arbaugh v. Y & H Corp., 546 U. S. 500, 505 (2006), Congress 
enacted Title VII's jurisdiction-conferring provision, 42 U. S. C. § 2000e– 
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and (f )(1), contain the Act's charge-filing requirement. 
Those provisions “d[o] not speak to a court's authority,” 
EME Homer, 572 U. S., at 512, or “refer in any way to the 
jurisdiction of the district courts,” Arbaugh, 546 U. S., at 515 
(quoting Zipes, 455 U. S., at 394). 

Instead, Title VII's charge-fling provisions “speak to . . . 
a party's procedural obligations.” EME Homer, 572 U. S., 
at 512. They require complainants to submit information to 
the EEOC and to wait a specifed period before commencing 
a civil action. Like kindred provisions directing parties to 
raise objections in agency rulemaking, id., at 511–512; follow 
procedures governing copyright registration, Reed Elsevier, 
559 U. S., at 157; or attempt settlement, Union Pacifc, 558 
U. S., at 82, Title VII's charge-fling requirement is a process-
ing rule, albeit a mandatory one, not a jurisdictional pre-
scription delineating the adjudicatory authority of courts.8 

5(f)(3). See Arbaugh, 546 U. S., at 505–506. In 1980, Congress elimi-
nated § 1331's amount-in-controversy requirement. See Federal Question 
Jurisdictional Amendments Act of 1980, § 2, 94 Stat. 2369. Since then, 
“Title VII's own jurisdictional provision, 42 U. S. C. § 2000e–5(f)(3), has 
served simply to underscore Congress' intention to provide a federal 
forum for the adjudication of Title VII claims.” Arbaugh, 546 U. S., 
at 506. Title VII also contains a separate jurisdictional provision, 
§ 2000e–6(b), giving federal courts jurisdiction over actions by the Federal 
Government to enjoin “pattern or practice” discrimination. 

8 Fort Bend argues that Title VII's charge-fling requirement is jurisdic-
tional because it is “textually linked” to Title VII's jurisdictional provision. 
Brief for Petitioner 50. Title VII states in 42 U. S. C. § 2000e–5(f)(1) that 
“a civil action may be brought” after the charge-fling procedures are fol-
lowed. Section 2000e–5(f)(3) gives federal courts jurisdiction over “ac-
tions brought under this subchapter,” a subchapter that includes § 2000e– 
5(f)(1). Therefore, Fort Bend insists, federal jurisdiction lies under 
§ 2000e–5(f)(3) only when a proper EEOC charge is fled. But as just 
observed, see supra, at 9, the charge-fling requirement is stated in provi-
sions discrete from Title VII's conferral of jurisdiction on federal courts. 
See Sebelius v. Auburn Regional Medical Center, 568 U. S. 145, 155 (2013) 
(a requirement “does not become jurisdictional simply because it is placed 
in a section of a statute that also contains jurisdictional provisions”); Gon-
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Resisting this conclusion, Fort Bend points to statutory 
schemes that channel certain claims to administrative agency 
adjudication frst, followed by judicial review in a federal 
court. In Elgin v. Department of Treasury, 567 U. S. 1 
(2012), for example, the Court held that claims earmarked 
for initial adjudication by the Merit Systems Protection 
Board, then review in the Court of Appeals for the Federal 
Circuit, may not proceed instead in federal district court. 
Id., at 5–6, 8. See also Thunder Basin Coal Co. v. Reich, 
510 U. S. 200, 202–204 (1994) (no district court jurisdiction 
over claims assigned in the frst instance to a mine safety 
commission, whose decisions are reviewable in a court of ap-
peals). Nowhere do these cases, or others cited by Fort 
Bend, address the issue here presented: whether a precondi-
tion to suit is a mandatory claim-processing rule subject to 
forfeiture, or a jurisdictional prescription. 

Fort Bend further maintains that “[t]he congressional pur-
poses embodied in the Title VII scheme,” notably, encourag-
ing conciliation and affording the EEOC frst option to bring 
suit, support jurisdictional characterization of the charge-
fling requirement. Brief for Petitioner 27. But a prescrip-
tion does not become jurisdictional whenever it “promotes 
important congressional objectives.” Reed Elsevier, 559 
U. S., at 169, n. 9. And recognizing that the charge-fling 
requirement is nonjurisdictional gives plaintiffs scant incen-
tive to skirt the instruction. Defendants, after all, have 
good reason promptly to raise an objection that may rid them 
of the lawsuit fled against them. A Title VII complainant 
would be foolhardy consciously to take the risk that the em-
ployer would forgo a potentially dispositive defense. 

In sum, a rule may be mandatory without being jurisdic-
tional, and Title VII's charge-fling requirement fts that bill. 

zalez v. Thaler, 565 U. S. 134, 145 (2012) (a nonjurisdictional provision does 
not metamorphose into a jurisdictional limitation by cross-referencing a 
jurisdictional provision). 
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* * * 

For the reasons stated, the judgment of the Court of Ap-
peals for the Fifth Circuit is 

Affrmed. 
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TAGGART v. LORENZEN, executor of the ESTATE 
OF BROWN, et al. 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 18–489. Argued April 24, 2019—Decided June 3, 2019 

Petitioner Bradley Taggart formerly owned an interest in an Oregon com-
pany. That company and two of its other owners, who are among the 
respondents here, fled suit in Oregon state court, claiming that Taggart 
had breached the company's operating agreement. Before trial, Tag-
gart fled for bankruptcy under Chapter 7 of the Bankruptcy Code. At 
the conclusion of that proceeding, the Federal Bankruptcy Court issued 
a discharge order that released Taggart from liability for most prebank-
ruptcy debts. After the discharge order issued, the Oregon state court 
entered judgment against Taggart in the prebankruptcy suit and 
awarded attorney's fees to respondents. Taggart returned to the Fed-
eral Bankruptcy Court, seeking civil contempt sanctions against re-
spondents for collecting attorney's fees in violation of the discharge 
order. The Bankruptcy Court ultimately held respondents in civil con-
tempt. The Bankruptcy Appellate Panel vacated the sanctions, and the 
Ninth Circuit affrmed the panel's decision. Applying a subjective 
standard, the Ninth Circuit concluded that a “creditor's good faith be-
lief” that the discharge order “does not apply to the creditor's claim 
precludes a fnding of contempt, even if the creditor's belief is unreason-
able.” 888 F. 3d 438, 444. 

Held: A court may hold a creditor in civil contempt for violating a dis-
charge order if there is no fair ground of doubt as to whether the order 
barred the creditor's conduct. Pp. 559–565. 

(a) This conclusion rests on a longstanding interpretive principle: 
When a statutory term is “ ̀ obviously transplanted from another legal 
source,' ” it “ ̀ brings the old soil with it.' ” Hall v. Hall, 584 U. S. 59, 
73. Here, the bankruptcy statutes specifying that a discharge order 
“operates as an injunction,” 11 U. S. C. § 524(a)(2), and that a court may 
issue any “order” or “judgment” that is “necessary or appropriate” 
to “carry out” other bankruptcy provisions, § 105(a), bring with them 
the “old soil” that has long governed how courts enforce injunctions. 
In cases outside the bankruptcy context, this Court has said that civil 
contempt “should not be resorted to where there is [a] fair ground of 
doubt as to the wrongfulness of the defendant's conduct.” California 
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Artifcial Stone Paving Co. v. Molitor, 113 U. S. 609, 618. This stand-
ard is generally an objective one. A party's subjective belief that she 
was complying with an order ordinarily will not insulate her from civil 
contempt if that belief was objectively unreasonable. Subjective intent, 
however, is not always irrelevant. Civil contempt sanctions may be 
warranted when a party acts in bad faith, and a party's good faith may 
help to determine an appropriate sanction. These traditional civil con-
tempt principles apply straightforwardly to the bankruptcy discharge 
context. Under the fair ground of doubt standard, civil contempt may 
be appropriate when the creditor violates a discharge order based on an 
objectively unreasonable understanding of the discharge order or the 
statutes that govern its scope. Pp. 560–562. 

(b) The standard applied by the Ninth Circuit is inconsistent with 
traditional civil contempt principles, under which parties cannot be insu-
lated from a fnding of civil contempt based on their subjective good 
faith. Taggart, meanwhile, argues for a standard that would operate 
much like a strict-liability standard. But his proposal often may lead 
creditors to seek advance determinations as to whether debts have been 
discharged, creating the risk of additional federal litigation, additional 
costs, and additional delays. His proposal, which follows the standard 
some courts have used to remedy violations of automatic stays, also 
ignores key differences in text and purpose between the statutes gov-
erning automatic stays and discharge orders. Pp. 562–565. 

888 F. 3d 438, vacated and remanded. 

Breyer, J., delivered the opinion for a unanimous Court. 

Daniel L. Geyser argued the cause for petitioner. With 
him on the briefs was John M. Berman. 

Sopan Joshi argued the cause for the United States as 
amicus curiae urging vacatur. With him on the brief were 
Solicitor General Francisco, Assistant Attorney General 
Hunt, Deputy Solicitor General Stewart, Mark B. Stern, 
Sarah Carroll, Thomas J. Clark, and Paul A. Allulis. 

Nicole A. Saharsky argued the cause for respondents. 
With her on the brief were Andrew E. Tauber, Michael B. 
Kimberly, Matthew A. Waring, Janet M. Schroer, and Hollis 
K. McMilan.* 

*Briefs of amici curiae urging reversal were fled for the National 
Consumer Bankruptcy Rights Center et al. by Tara Twomey and Mat-
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Justice Breyer delivered the opinion of the Court. 

At the conclusion of a bankruptcy proceeding, a bank-
ruptcy court typically enters an order releasing the debtor 
from liability for most prebankruptcy debts. This order, 
known as a discharge order, bars creditors from attempting 
to collect any debt covered by the order. See 11 U. S. C. 
§ 524(a)(2). The question presented here concerns the crite-
ria for determining when a court may hold a creditor in civil 
contempt for attempting to collect a debt that a discharge 
order has immunized from collection. 

The Bankruptcy Court, in holding the creditors here in 
civil contempt, applied a standard that it described as akin 
to “strict liability” based on the standard's expansive scope. 
In re Taggart, 522 B. R. 627, 632 (Bkrtcy. Ct. Ore. 2014). It 
held that civil contempt sanctions are permissible, irrespec-
tive of the creditor's beliefs, so long as the creditor was 
“ ̀ aware of the discharge' ” order and “ ̀ intended the actions 
which violate[d]' ” it. Ibid. (quoting In re Hardy, 97 F. 3d 

thew J. Mason; and for Judge Eugene Wedoff (Ret.) et al. by David R. 
Kuney. 

Briefs of amici curiae urging affrmance were fled for the State of 
California et al. by Xavier Becerra, Attorney General of California, Ed-
ward C. DuMont, Solicitor General, Janill L. Richards, Principal Deputy 
Solicitor General, Diane S. Shaw, Senior Assistant Attorney General, and 
Molly K. Mosley, Robert E. Asperger, Craig D. Rust, and Karli Eisenberg, 
Deputy Attorneys General, and by the Attorneys General for their respec-
tive jurisdictions as follows: Kevin G. Clarkson of Alaska, Phil Weiser of 
Colorado, William Tong of Connecticut, Karl A. Racine of the District of 
Columbia, Ashley Moody of Florida, Clare E. Connors of Hawaii, Law-
rence G. Wasden of Idaho, Kwame Raoul of Illinois, Curtis T. Hill, Jr., of 
Indiana, Tom Miller of Iowa, Derek Schmidt of Kansas, Aaron M. Frey 
of Maine, Brian E. Frosh of Maryland, Dana Nessel of Michigan, Keith 
Ellison of Minnesota, Doug Peterson of Nebraska, Wayne Stenehjem of 
North Dakota, Dave Yost of Ohio, Ellen F. Rosenblum of Oregon, Josh 
Shapiro of Pennsylvania, Jason Ravnsborg of South Dakota, Herbert H. 
Slatery III of Tennessee, Sean D. Reyes of Utah, Thomas J. Donovan, Jr., 
of Vermont, Mark R. Herring of Virginia, and Robert W. Ferguson of 
Washington; and for the National Creditors Bar Association by Nicole 
M. Strickler. 
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1384, 1390 (CA11 1996)). The Court of Appeals for the 
Ninth Circuit, however, disagreed with that standard. 
Applying a subjective standard instead, it concluded that a 
court cannot hold a creditor in civil contempt if the creditor 
has a “good faith belief” that the discharge order “does not 
apply to the creditor's claim.” In re Taggart, 888 F. 3d 438, 
444 (2018). That is so, the Court of Appeals held, “even if 
the creditor's belief is unreasonable.” Ibid. 

We conclude that neither a standard akin to strict liability 
nor a purely subjective standard is appropriate. Rather, in 
our view, a court may hold a creditor in civil contempt for 
violating a discharge order if there is no fair ground of doubt 
as to whether the order barred the creditor's conduct. In 
other words, civil contempt may be appropriate if there is no 
objectively reasonable basis for concluding that the creditor's 
conduct might be lawful. 

I 

Bradley Taggart, the petitioner, formerly owned an inter-
est in an Oregon company, Sherwood Park Business Center. 
That company, along with two of its other owners, brought 
a lawsuit in Oregon state court, claiming that Taggart had 
breached the business center's operating agreement. (We 
use the name “Sherwood” to refer to the company, its two 
owners, and—in some instances—their former attorney, who 
is now represented by the executor of his estate. The com-
pany, the two owners, and the executor are the respondents 
in this case.) 

Before trial, Taggart fled for bankruptcy under Chapter 
7 of the Bankruptcy Code, which permits insolvent debtors 
to discharge their debts by liquidating assets to pay credi-
tors. See 11 U. S. C. §§ 704(a)(1), 726. Ultimately, the Fed-
eral Bankruptcy Court wound up the proceeding and issued 
an order granting him a discharge. Taggart's discharge 
order, like many such orders, goes no further than the stat-
ute: It simply says that the debtor “shall be granted a dis-
charge under § 727.” App. 60; see United States Courts, 
Order of Discharge: Offcial Form 318 (Dec. 2015), http:// 
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www.uscourts.gov/sites/default/fles/form_b318_0.pdf (as last 
visited May 31, 2019). Section 727, the statute cited in the 
discharge order, states that a discharge relieves the debtor 
“from all debts that arose before the date of the order for 
relief,” “[e]xcept as provided in section 523.” § 727(b). Sec-
tion 523 then lists in detail the debts that are exempt from 
discharge. §§ 523(a)(1)–(19). The words of the discharge 
order, though simple, have an important effect: A discharge 
order “operates as an injunction” that bars creditors from 
collecting any debt that has been discharged. § 524(a)(2). 

After the issuance of Taggart's federal bankruptcy dis-
charge order, the Oregon state court proceeded to enter judg-
ment against Taggart in the prebankruptcy suit involving 
Sherwood. Sherwood then fled a petition in state court seek-
ing attorney's fees that were incurred after Taggart fled his 
bankruptcy petition. All parties agreed that, under the 
Ninth Circuit's decision in In re Ybarra, 424 F. 3d 1018 (2005), 
a discharge order would normally cover and thereby discharge 
postpetition attorney's fees stemming from prepetition litiga-
tion (such as the Oregon litigation) unless the discharged 
debtor “ ̀ returned to the fray' ” after fling for bankruptcy. 
Id., at 1027. Sherwood argued that Taggart had “returned 
to the fray” postpetition and therefore was liable for the 
postpetition attorney's fees that Sherwood sought to collect. 
The state trial court agreed and held Taggart liable for 
roughly $45,000 of Sherwood's postpetition attorney's fees. 

At this point, Taggart returned to the Federal Bankruptcy 
Court. He argued that he had not returned to the state-
court “fray” under Ybarra, and that the discharge order 
therefore barred Sherwood from collecting postpetition at-
torney's fees. Taggart added that the court should hold 
Sherwood in civil contempt because Sherwood had violated 
the discharge order. The Bankruptcy Court did not agree. 
It concluded that Taggart had returned to the fray. Finding 
no violation of the discharge order, it refused to hold Sher-
wood in civil contempt. 
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Taggart appealed, and the Federal District Court held that 
Taggart had not returned to the fray. Hence, it concluded 
that Sherwood violated the discharge order by trying to col-
lect attorney's fees. The District Court remanded the case 
to the Bankruptcy Court. 

The Bankruptcy Court, noting the District Court's deci-
sion, then held Sherwood in civil contempt. In doing so, it 
applied a standard it likened to “strict liability.” 522 B. R., 
at 632. The Bankruptcy Court held that civil contempt 
sanctions were appropriate because Sherwood had been 
“ ̀ aware of the discharge' ” order and “ ̀ intended the actions 
which violate[d]' ” it. Ibid. (quoting In re Hardy, 97 F. 3d, 
at 1390). The court awarded Taggart approximately 
$105,000 in attorney's fees and costs, $5,000 in damages for 
emotional distress, and $2,000 in punitive damages. 

Sherwood appealed. The Bankruptcy Appellate Panel va-
cated these sanctions, and the Ninth Circuit affrmed the 
panel's decision. The Ninth Circuit applied a very different 
standard than the Bankruptcy Court. It concluded that a 
“creditor's good faith belief” that the discharge order “does 
not apply to the creditor's claim precludes a fnding of con-
tempt, even if the creditor's belief is unreasonable.” 888 
F. 3d, at 444. Because Sherwood had a “good faith belief” 
that the discharge order “did not apply” to Sherwood's 
claims, the Court of Appeals held that civil contempt sanc-
tions were improper. Id., at 445. 

Taggart fled a petition for certiorari, asking us to decide 
whether “a creditor's good-faith belief that the discharge in-
junction does not apply precludes a fnding of civil con-
tempt.” Pet. for Cert. I. We granted certiorari. 

II 

The question before us concerns the legal standard for 
holding a creditor in civil contempt when the creditor at-
tempts to collect a debt in violation of a bankruptcy dis-
charge order. Two Bankruptcy Code provisions aid our 
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efforts to fnd an answer. The frst, § 524, says that a dis-
charge order “operates as an injunction against the com-
mencement or continuation of an action, the employment of 
process, or an act, to collect, recover or offset” a discharged 
debt. 11 U. S. C. § 524(a)(2). The second, § 105, authorizes 
a court to “issue any order, process, or judgment that is nec-
essary or appropriate to carry out the provisions of this 
title.” § 105(a). 

In what circumstances do these provisions permit a court 
to hold a creditor in civil contempt for violating a discharge 
order? In our view, these provisions authorize a court to 
impose civil contempt sanctions when there is no objectively 
reasonable basis for concluding that the creditor's conduct 
might be lawful under the discharge order. 

A 

Our conclusion rests on a longstanding interpretive princi-
ple: When a statutory term is “ ̀ obviously transplanted from 
another legal source,' ” it “ ̀ brings the old soil with it.' ” 
Hall v. Hall, 584 U. S. 59, 73 (2018) (quoting Frankfurter, 
Some Refections on the Reading of Statutes, 47 Colum. L. 
Rev. 527, 537 (1947)); see Field v. Mans, 516 U. S. 59, 69– 
70 (1995) (applying that principle to the Bankruptcy Code). 
Here, the statutes specifying that a discharge order “oper-
ates as an injunction,” § 524(a)(2), and that a court may issue 
any “order” or “judgment” that is “necessary or appropriate” 
to “carry out” other bankruptcy provisions, § 105(a), bring 
with them the “old soil” that has long governed how courts 
enforce injunctions. 

That “old soil” includes the “potent weapon” of civil con-
tempt. Longshoremen v. Philadelphia Marine Trade 
Assn., 389 U. S. 64, 76 (1967). Under traditional principles 
of equity practice, courts have long imposed civil contempt 
sanctions to “coerce the defendant into compliance” with an 
injunction or “compensate the complainant for losses” stem-
ming from the defendant's noncompliance with an injunction. 
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United States v. Mine Workers, 330 U. S. 258, 303–304 (1947); 
see D. Dobbs & C. Roberts, Law of Remedies § 2.8, p. 132 
(3d ed. 2018); J. High, Law of Injunctions § 1449, p. 940 (2d 
ed. 1880). 

The bankruptcy statutes, however, do not grant courts un-
limited authority to hold creditors in civil contempt. In-
stead, as part of the “old soil” they bring with them, the 
bankruptcy statutes incorporate the traditional standards in 
equity practice for determining when a party may be held in 
civil contempt for violating an injunction. 

In cases outside the bankruptcy context, we have said that 
civil contempt “should not be resorted to where there is [a] 
fair ground of doubt as to the wrongfulness of the defend-
ant's conduct.” California Artifcial Stone Paving Co. v. 
Molitor, 113 U. S. 609, 618 (1885) (emphasis added). This 
standard refects the fact that civil contempt is a “severe 
remedy,” ibid., and that principles of “basic fairness requir[e] 
that those enjoined receive explicit notice” of “what conduct 
is outlawed” before being held in civil contempt, Schmidt v. 
Lessard, 414 U. S. 473, 476 (1974) (per curiam). See Long-
shoremen, supra, at 76 (noting that civil contempt usually is 
not appropriate unless “those who must obey” an order “will 
know what the court intends to require and what it means 
to forbid”); 11A C. Wright, A. Miller, & M. Kane, Federal 
Practice and Procedure § 2960, pp. 430–431 (2013) (suggest-
ing that civil contempt may be improper if a party's attempt 
at compliance was “reasonable”). 

This standard is generally an objective one. We have ex-
plained before that a party's subjective belief that she was 
complying with an order ordinarily will not insulate her from 
civil contempt if that belief was objectively unreasonable. 
As we said in McComb v. Jacksonville Paper Co., 336 U. S. 
187 (1949), “[t]he absence of wilfulness does not relieve from 
civil contempt.” Id., at 191. 

We have not held, however, that subjective intent is al-
ways irrelevant. Our cases suggest, for example, that civil 
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contempt sanctions may be warranted when a party acts in 
bad faith. See Chambers v. NASCO, Inc., 501 U. S. 32, 50 
(1991). Thus, in McComb, we explained that a party's “rec-
ord of continuing and persistent violations” and “persistent 
contumacy” justifed placing “the burden of any uncertainty 
in the decree . . . on [the] shoulders” of the party who vio-
lated the court order. 336 U. S., at 192–193. On the fip 
side of the coin, a party's good faith, even where it does not 
bar civil contempt, may help to determine an appropriate 
sanction. Cf. Young v. United States ex rel. Vuitton et Fils 
S. A., 481 U. S. 787, 801 (1987) (“[O]nly the least possible 
power adequate to the end proposed should be used in con-
tempt cases” (quotation altered)). 

These traditional civil contempt principles apply straight-
forwardly to the bankruptcy discharge context. The typical 
discharge order entered by a bankruptcy court is not de-
tailed. See supra, at 557–558. Congress, however, has 
carefully delineated which debts are exempt from discharge. 
See §§ 523(a)(1)–(19). Under the fair ground of doubt stand-
ard, civil contempt therefore may be appropriate when the 
creditor violates a discharge order based on an objectively 
unreasonable understanding of the discharge order or the 
statutes that govern its scope. 

B 

The Solicitor General, amicus here, agrees with the fair 
ground of doubt standard we adopt. Brief for United States 
as Amicus Curiae 13–15. And the respondents stated at 
oral argument that it would be appropriate for courts to 
apply that standard in this context. Tr. of Oral Arg. 43. 
The Ninth Circuit and petitioner Taggart, however, each be-
lieve that a different standard should apply. 

As for the Ninth Circuit, the parties and the Solicitor Gen-
eral agree that it adopted the wrong standard. So do we. 
The Ninth Circuit concluded that a “creditor's good faith be-
lief” that the discharge order “does not apply to the credi-



Cite as: 587 U. S. 554 (2019) 563 

Opinion of the Court 

tor's claim precludes a fnding of contempt, even if the credi-
tor's belief is unreasonable.” 888 F. 3d, at 444. But this 
standard is inconsistent with traditional civil contempt prin-
ciples, under which parties cannot be insulated from a fnding 
of civil contempt based on their subjective good faith. It 
also relies too heavily on diffcult-to-prove states of mind. 
And it may too often lead creditors who stand on shaky legal 
ground to collect discharged debts, forcing debtors back into 
litigation (with its accompanying costs) to protect the dis-
charge that it was the very purpose of the bankruptcy pro-
ceeding to provide. 

Taggart, meanwhile, argues for a standard like the one 
applied by the Bankruptcy Court. This standard would per-
mit a fnding of civil contempt if the creditor was aware of 
the discharge order and intended the actions that violated 
the order. Brief for Petitioner 19; cf. 522 B. R., at 632 
(applying a similar standard). Because most creditors are 
aware of discharge orders and intend the actions they take 
to collect a debt, this standard would operate much like a 
strict-liability standard. It would authorize civil contempt 
sanctions for a violation of a discharge order regardless of 
the creditor's subjective beliefs about the scope of the dis-
charge order, and regardless of whether there was a reason-
able basis for concluding that the creditor's conduct did not 
violate the order. Taggart argues that such a standard 
would help the debtor obtain the “fresh start” that bank-
ruptcy promises. He adds that a standard resembling strict 
liability would be fair to creditors because creditors who are 
unsure whether a debt has been discharged can head to fed-
eral bankruptcy court and obtain an advance determination 
on that question before trying to collect the debt. See Fed. 
Rule Bkrtcy. Proc. 4007(a). 

We doubt, however, that advance determinations would 
provide a workable solution to a creditor's potential dilemma. 
A standard resembling strict liability may lead risk-averse 
creditors to seek an advance determination in bankruptcy 
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court even where there is only slight doubt as to whether a 
debt has been discharged. And because discharge orders 
are written in general terms and operate against a complex 
statutory backdrop, there will often be at least some doubt 
as to the scope of such orders. Taggart's proposal thus may 
lead to frequent use of the advance determination procedure. 
Congress, however, expected that this procedure would be 
needed in only a small class of cases. See 11 U. S. C. 
§ 523(c)(1) (noting only three categories of debts for which 
creditors must obtain advance determinations). The wide-
spread use of this procedure also would alter who decides 
whether a debt has been discharged, moving litigation out of 
state courts, which have concurrent jurisdiction over such 
questions, and into federal courts. See 28 U. S. C. § 1334(b); 
Advisory Committee's 2010 Note on subd. (c)(1) of Fed. Rule 
Civ. Proc. 8, 28 U. S. C. App., p. 776 (noting that “whether a 
claim was excepted from discharge” is “in most instances” 
not determined in bankruptcy court). 

Taggart's proposal would thereby risk additional federal 
litigation, additional costs, and additional delays. That re-
sult would interfere with “a chief purpose of the bankruptcy 
laws”: “ `to secure a prompt and effectual' ” resolution of 
bankruptcy cases “ ̀ within a limited period.' ” Katchen v. 
Landy, 382 U. S. 323, 328 (1966) (quoting Ex parte Christy, 3 
How. 292, 312 (1844)). These negative consequences, espe-
cially the costs associated with the added need to appear in 
federal proceedings, could work to the disadvantage of debt-
ors as well as creditors. 

Taggart also notes that lower courts often have used a 
standard akin to strict liability to remedy violations of auto-
matic stays. See Brief for Petitioner 21. An automatic 
stay is entered at the outset of a bankruptcy proceeding. 
The statutory provision that addresses the remedies for vio-
lations of automatic stays says that “an individual injured by 
any willful violation” of an automatic stay “shall recover ac-
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tual damages, including costs and attorneys' fees, and, in ap-
propriate circumstances, may recover punitive damages.” 
11 U. S. C. § 362(k)(1). This language, however, differs from 
the more general language in § 105(a). Supra, at 560. The 
purposes of automatic stays and discharge orders also differ: 
A stay aims to prevent damaging disruptions to the adminis-
tration of a bankruptcy case in the short run, whereas a dis-
charge is entered at the end of the case and seeks to bind 
creditors over a much longer period. These differences in 
language and purpose suffciently undermine Taggart's pro-
posal to warrant its rejection. (We note that the automatic 
stay provision uses the word “willful,” a word the law 
typically does not associate with strict liability but “ ̀ whose 
construction is often dependent on the context in which it 
appears.' ” Safeco Ins. Co. of America v. Burr, 551 U. S. 47, 
57 (2007) (quoting Bryan v. United States, 524 U. S. 184, 
191 (1998)). We need not, and do not, decide whether 
the word “willful” supports a standard akin to strict 
liability.) 

III 
We conclude that the Court of Appeals erred in applying 

a subjective standard for civil contempt. Based on the tra-
ditional principles that govern civil contempt, the proper 
standard is an objective one. A court may hold a creditor 
in civil contempt for violating a discharge order where there 
is not a “fair ground of doubt” as to whether the creditor's 
conduct might be lawful under the discharge order. In our 
view, that standard strikes the “careful balance between the 
interests of creditors and debtors” that the Bankruptcy Code 
often seeks to achieve. Clark v. Rameker, 573 U. S. 122, 
129 (2014). 

Because the Court of Appeals did not apply the proper 
standard, we vacate the judgment below and remand the 
case for further proceedings consistent with this opinion. 

It is so ordered. 
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AZAR, SECRETARY OF HEALTH AND HUMAN SER-
VICES v. ALLINA HEALTH SERVICES et al. 

certiorari to the united states court of appeals for 
the district of columbia circuit 

No. 17–1484. Argued January 15, 2019—Decided June 3, 2019 

The Medicare program offers additional payments to institutions that 
serve a “disproportionate number” of low-income patients. 42 U. S. C. 
§ 1395ww(d)(5)(F)(i)(I). These payments are calculated in part using 
what is called a hospital's “Medicare fraction.” The fraction's denomi-
nator is the time the hospital spent caring for patients who were “enti-
tled to benefts under” Medicare Part A, while the numerator is the 
time the hospital spent caring for Part-A-entitled patients who were 
also entitled to income support payments under the Social Security Act. 
§ 1395ww(d)(5)(F)(vi)(I). Congress created Medicare Part C in 1997, 
leading to the question whether Part C enrollees should be counted as 
“entitled to benefts under” Part A when calculating a hospital's Medi-
care fraction. Respondents claim that, because Part C enrollees tend 
to be wealthier than Part A enrollees, counting them makes the fraction 
smaller and reduces hospitals' payments considerably. In 2004, the 
agency overseeing Medicare issued a fnal rule declaring that it would 
count Part C patients, but that rule was later vacated after hospitals 
fled legal challenges. In 2013, it issued a new rule prospectively re-
adopting the policy of counting Part C patients. In 2014, unable to rely 
on either the vacated 2004 rule or the prospective 2013 rule, the agency 
posted on its website the Medicare fractions for fscal year 2012, noting 
that they included Part C patients. A group of hospitals, respondents 
here, sued. They claimed, among other things, that the government 
had violated the Medicare Act's requirement to provide public notice 
and a 60-day comment period for any “rule, requirement, or other state-
ment of policy . . . that establishes or changes a substantive legal stand-
ard governing . . . the payment for services,” § 1395hh(a)(2). The court 
of appeals ultimately sided with the hospitals. 

Held: Because the government has not identifed a lawful excuse for ne-
glecting its statutory notice-and-comment obligations, its policy must be 
vacated. Pp. 572–584. 

(a) This case turns on whether the government's 2014 announcement 
established or changed a “substantive legal standard.” The govern-
ment suggests the statute means to distinguish a substantive from an 
interpretive legal standard and thus tracks the Administrative Proce-
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dure Act (APA), under which “substantive rules” have the “force and 
effect of law,” while “interpretive rules” merely “advise the public of 
the agency's construction of the statutes and rules which it adminis-
ters,” Perez v. Mortgage Bankers Assn., 575 U. S. 92, 96–97. Because 
the policy of counting Part C patients in the Medicare fractions would 
be treated as interpretive rather than substantive under the APA, the 
government submits, it had no statutory obligation to provide notice 
and comment before adopting the policy. 

The government's interpretation is incorrect because the Medicare 
Act and the APA do not use the word “substantive” in the same way. 
First, the Medicare Act contemplates that “statements of policy” can 
establish or change a “substantive legal standard,” § 1395hh(a)(2), while 
APA statements of policy are not substantive by defnition but are 
grouped with and treated as interpretive rules, 5 U. S. C. § 553(b)(A). 
Second, § 1395hh(e)(1)—which gives the government limited authority 
to make retroactive “substantive change[s]” in, among other things, “in-
terpretative rules” and “statements of policy”—would make no sense if 
the Medicare Act used the term “substantive” as the APA does, because 
interpretive rules and statements of policy—and any changes to them— 
are not substantive under the APA by defnition. Third, had Congress 
wanted to follow the APA in the Medicare Act and exempt interpretive 
rules and policy statements from notice and comment, it could have sim-
ply cross-referenced the exemption in § 553(b)(A) of the APA. And the 
fact that Congress did cross-reference the APA's neighboring good cause 
exemption found in § 553(b)(B), see § 1395hh(b)(2)(C), strongly suggests 
that it “act[ed] intentionally and purposefully in the disparate” deci-
sions, Russello v. United States, 464 U. S. 16, 23. Pp. 572–579. 

(b) The Medicare Act's text and structure foreclose the government's 
position in this case, and the legislative history presented by the govern-
ment is ambiguous at best. The government also advances a policy 
argument: Requiring notice and comment for Medicare interpretive 
rules would be excessively burdensome. But courts are not free to re-
write clear statutes under the banner of their own policy concerns, and 
the government's argument carries little force even on its own terms. 
Pp. 579–583. 

(c) Because this Court affrms the court of appeals' judgment under 
§ 1395hh(a)(2), there is no need to address that court's alternative hold-
ing that § 1395hh(a)(4) independently required notice and comment. 
Nor does this Court consider the argument, not pursued by the govern-
ment here, that the policy did not “establis[h] or chang[e]” a substantive 
legal standard—and so did not require notice and comment under 
§ 1395hh(a)(2)—because the statute itself required the government to 
count Part C patients in the Medicare fraction. Pp. 583–584. 
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863 F. 3d 937, affrmed. 

Gorsuch, J., delivered the opinion of the Court, in which Roberts, 
C. J., and Thomas, Ginsburg, Alito, Sotomayor, and Kagan, JJ., joined. 
Breyer, J., fled a dissenting opinion, post, p. 584. Kavanaugh, J., took 
no part in the consideration or decision of the case. 

Deputy Solicitor General Kneedler argued the cause for 
petitioner. With him on the briefs were Solicitor General 
Francisco, Assistant Attorney General Hunt, Deputy As-
sistant Attorney General Mooppan, Anthony A. Yang, 
Sopan Joshi, Mark B. Stern, and Stephanie R. Marcus. 

Pratik A. Shah argued the cause for respondents. With 
him on the brief were Stephanie A. Webster, Christopher L. 
Keough, Martine Cicconi, and Hyland Hunt.* 

Justice Gorsuch delivered the opinion of the Court. 
One way or another, Medicare touches the lives of nearly 

all Americans. Recognizing this reality, Congress has told 
the government that, when it wishes to establish or change 
a “substantive legal standard” affecting Medicare benefts, it 
must frst afford the public notice and a chance to comment. 
42 U. S. C. § 1395hh(a)(2). In 2014, the government revealed 
a new policy on its website that dramatically—and retroac-
tively—reduced payments to hospitals serving low-income 
patients. Because affected members of the public received 
no advance warning and no chance to comment frst, and be-
cause the government has not identifed a lawful excuse for 
neglecting its statutory notice-and-comment obligations, we 
agree with the court of appeals that the new policy cannot 
stand. 

*Briefs of amici curiae urging affrmance were fled for the American 
Hospital Association et al. by Sheree R. Kanner, Sean Marotta, Heather 
A. Briggs, and Frank Trinity; for the American Medical Association et al. 
by Tacy F. Flint and Jack R. Bierig; for Catholic Health et al. by John J. 
Bursch; for Fourteen State and Regional Hospital Associations by Chad 
Golder; and for 77 Hospitals et al. by Paul D. Clement and Erin E. 
Murphy. 
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I 

Today, Medicare stands as the largest federal program 
after Social Security. It spends about $700 billion annually 
to provide health insurance for nearly 60 million aged or dis-
abled Americans, nearly one-ffth of the Nation's population. 
Needless to say, even seemingly modest modifcations to the 
program can affect the lives of millions. 

As Medicare has grown, so has Congress's interest in en-
suring that the public has a chance to be heard before 
changes are made to its administration. As originally 
enacted in 1965, the Medicare Act didn't address the possibil-
ity of public input. Nor did the notice-and-comment proce-
dures of the Administrative Procedure Act apply. While the 
APA requires many other agencies to offer public notice and 
a comment period before adopting new regulations, it does 
not apply to public benefit programs like Medicare. 5 
U. S. C. § 553(a)(2). Soon enough, though, the government 
volunteered to follow the informal notice-and-comment rule-
making procedures found in the APA when proceeding under 
the Medicare Act. See Clarian Health West, LLC v. Har-
gan, 878 F. 3d 346, 356–357 (CADC 2017). 

This solution came under stress in the 1980s. By then, 
Medicare had grown exponentially and the burdens and ben-
efts of public comment had come under new scrutiny. The 
government now took the view that following the APA's pro-
cedures had become too troublesome and proposed to relax 
its commitment to them. See 47 Fed. Reg. 26860–26861 
(1982). But Congress formed a different judgment. It de-
cided that, with the growing scope of Medicare, notice and 
comment should become a matter not merely of administra-
tive grace, but of statutory duty. See § 9321(e)(1), 100 Stat. 
2017; § 4035(b), 101 Stat. 1330–78. 

Notably, Congress didn't just adopt the APA's notice-and-
comment regime for the Medicare program. That, of course, 
it could have easily accomplished in just a few words. In-
stead, Congress chose to write a new, Medicare-specifc stat-
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ute. The new statute required the government to provide 
public notice and a 60-day comment period (twice the APA 
minimum of 30 days) for any “rule, requirement, or other 
statement of policy (other than a national coverage determi-
nation) that establishes or changes a substantive legal stand-
ard governing the scope of benefts, the payment for serv-
ices, or the eligibility of individuals, entities, or organizations 
to furnish or receive services or benefts under [Medicare].” 
42 U. S. C. § 1395hh(a)(2). 

Our case involves a dispute over this language. Since 
Medicare's creation and under what's called “Medicare Part 
A,” the federal government has paid hospitals directly for 
providing covered patient care. To ensure hospitals have 
the resources and incentive to serve low-income patients, the 
government has also long offered additional payments to in-
stitutions that serve a “disproportionate number” of such 
persons. § 1395ww(d)(5)(F)(i)(I). These payments are cal-
culated in part using a hospital's so-called “Medicare frac-
tion,” which asks how much of the care the hospital provided 
to Medicare patients in a given year was provided to low-
income Medicare patients. The fraction's denominator is 
the time the hospital spent caring for patients who were 
“entitled to benefts under” Medicare Part A. The numera-
tor is the time the hospital spent caring for Part-A-entitled 
patients who were also entitled to income support payments 
under the Social Security Act. § 1395ww(d)(5)(F)(vi)(I). 
The bigger the fraction, the bigger the payment. 

Calculating Medicare fractions got more complicated in 
1997. That year, Congress created “Medicare Part C,” 
sometimes referred to as Medicare Advantage. Under Part 
C, benefciaries may choose to have the government pay 
their private insurance premiums rather than pay for their 
hospital care directly. This development led to the question 
whether Part C patients should be counted as “entitled to 
benefts under” Part A when calculating a hospital's Medi-
care fraction. The question is important as a practical mat-



Cite as: 587 U. S. 566 (2019) 571 

Opinion of the Court 

ter because Part C enrollees, we're told, tend to be wealthier 
than patients who opt for traditional Part A coverage. Al-
lina Health Services v. Price, 863 F. 3d 937, 939 (CADC 
2017). So counting them makes the fraction smaller and re-
duces hospitals' payments considerably—by between $3 and 
$4 billion over a 9-year period, according to the government. 
Pet. for Cert. 23. 

The agency overseeing Medicare has gone back and forth 
on whether to count Part C participants in the Medicare frac-
tion. At frst, it did not include them. See Northeast Hos-
pital Corp. v. Sebelius, 657 F. 3d 1, 15–16 (CADC 2011). In 
2003, the agency even proposed codifying that practice in 
a formal rule. 68 Fed. Reg. 27208. But after the public 
comment period, the agency reversed feld and issued a fnal 
rule in 2004 declaring that it would begin counting Part C 
patients. 69 Fed. Reg. 49099. This abrupt change 
prompted various legal challenges from hospitals. In one 
case, a court held that the agency couldn't apply the 2004 
rule retroactively. Northeast Hospital, 657 F. 3d, at 14. In 
another case, a court vacated the 2004 rule because the 
agency had “ ̀ pull[ed] a surprise switcheroo' ” by doing the 
opposite of what it had proposed. Allina Health Services v. 
Sebelius, 746 F. 3d 1102, 1108 (CADC 2014). Eventually, 
and in response to these developments, the agency in 2013 
issued a new rule that prospectively “readopt[ed] the policy” 
of counting Part C patients. 78 Fed. Reg. 50620. Chal-
lenges to the 2013 rule are pending. 

The case before us arose in 2014. That's when the agency 
got around to calculating hospitals' Medicare fractions for 
fscal year 2012. When it did so, the agency still wanted to 
count Part C patients. But it couldn't rely on the 2004 rule, 
which had been vacated. And it couldn't rely on the 2013 
rule, which bore only prospective effect. The agency's solu-
tion? It posted on a website a spreadsheet announcing the 
2012 Medicare fractions for 3,500 hospitals nationwide and 
noting that the fractions included Part C patients. 
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That Internet posting led to this lawsuit. A group of hos-
pitals who provided care to low-income Medicare patients in 
2012 argued (among other things) that the government had 
violated the Medicare Act by skipping its statutory notice-
and-comment obligations. In reply, the government ad-
mitted that it hadn't provided notice and comment but 
argued it wasn't required to do so in these circumstances. 
Ultimately, the court of appeals sided with the hospitals. 
863 F. 3d, at 938. But in doing so the court created a confict 
with other circuits that had suggested, if only in passing, that 
notice and comment wasn't needed in cases like this. See, 
e. g., Via Christi Regional Medical Center, Inc. v. Leavitt, 
509 F. 3d 1259, 1271, n. 11 (CA10 2007); Baptist Health v. 
Thompson, 458 F. 3d 768, 776, n. 8 (CA8 2006). We granted 
the government's petition for certiorari to resolve the confict. 
585 U. S. 1058 (2018). 

II 

This case hinges on the meaning of a single phrase in the 
notice-and-comment statute Congress drafted specially for 
Medicare in 1987. Recall that the law requires the govern-
ment to provide the public with advance notice and a chance 
to comment on any “rule, requirement, or other statement 
of policy” that “establishes or changes a substantive legal 
standard governing . . . the payment for services.” 
§ 1395hh(a)(2). Before us, everyone agrees that the govern-
ment's 2014 announcement of the 2012 Medicare fractions 
governed “payment for services.” It's clear, too, that the 
government's announcement was at least a “statement of pol-
icy” because it “le[t] the public know [the agency's] current 
. . . adjudicatory approach” to a critical question involved in 
calculating payments for thousands of hospitals nationwide. 
Syncor Int'l Corp. v. Shalala, 127 F. 3d 90, 94 (CADC 1997). 
So whether the government had an obligation to provide no-
tice and comment winds up turning on whether its 2014 an-
nouncement established or changed a “substantive legal 
standard.” That phrase doesn't seem to appear anywhere 
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else in the entire United States Code, and the parties offer 
at least two ways to read it. 

The hospitals suggest the statute means to distinguish a 
substantive from a procedural legal standard. On this ac-
count, a substantive standard is one that “creates duties, 
rights and obligations,” while a procedural standard specifes 
how those duties, rights, and obligations should be enforced. 
Black's Law Dictionary 1281 (5th ed. 1979) (defning “sub-
stantive law”). And everyone agrees that a policy of count-
ing Part C patients in the Medicare fraction is substantive 
in this sense, because it affects a hospital's right to payment. 
From this it follows that the public had a right to notice and 
comment before the government could adopt the policy at 
hand. 863 F. 3d, at 943. 

Very differently, the government suggests the statute 
means to distinguish a substantive from an interpretive legal 
standard. Under the APA, “substantive rules” are those 
that have the “force and effect of law,” while “interpretive 
rules” are those that merely “ ̀ advise the public of the 
agency's construction of the statutes and rules which it ad-
ministers.' ” Perez v. Mortgage Bankers Assn., 575 U. S. 92, 
96–97 (2015). On the government's view, the 1987 Medicare 
notice-and-comment statute meant to track the APA's usage 
in this respect. And the government submits that, because 
the policy of counting Part C patients in the Medicare frac-
tions would be treated as interpretive rather than substan-
tive under the APA, it had no statutory obligation to provide 
notice and comment before adopting its new policy. 

Who has the better reading? Several statutory clues per-
suade us of at least one thing: The government's interpreta-
tion can't be right. Pretty clearly, the Medicare Act doesn't 
use the word “substantive” in the same way the APA does— 
to identify only those legal standards that have the “force 
and effect of law.” 

First, the Medicare Act contemplates that “statements of 
policy” like the one at issue here can establish or change a 
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“substantive legal standard.” 42 U. S. C. § 1395hh(a)(2) (em-
phasis added). Yet, by defnition under the APA, state-
ments of policy are not substantive; instead they are grouped 
with and treated as interpretive rules. 5 U. S. C. 
§ 553(b)(A). This strongly suggests the Medicare Act just 
isn't using the word “substantive” in the same way as the 
APA. Even the government acknowledges that its contrary 
reading leaves the Medicare Act's treatment of policy state-
ments “incoherent.” Tr. of Oral Arg. 19. 

To be sure, the government suggests that the statutory 
incoherence produced by its reading turns out to serve a ra-
tional purpose: It clarifes that the agency overseeing Medi-
care can't evade its notice-and-comment obligations for new 
rules that bear the “force and effect” of law by the simple 
expedient of “call[ing]” them mere “statements of policy.” 
Id., at 19–20. The dissent echoes this argument, suggest-
ing that Congress included “statements of policy” in 
§ 1395hh(a)(2) in order to capture “substantive rules in dis-
guise.” Post, at 588 (opinion of Breyer, J.). 

But the statute doesn't refer to things that are labeled or 
disguised as statements of policy; it just refers to “state-
ments of policy.” Everyone agrees that when Congress 
used that phrase in the APA and in other provisions of 
§ 1395hh, it referred to things that really are statements of 
policy. See, e. g., Pacifc Gas & Elec. Co. v. Federal Power 
Comm'n, 506 F. 2d 33, 38 (CADC 1974); post, at 587 (discuss-
ing § 1395hh(e)(1)). Yet, to accept the government's view, 
we'd have to hold that when Congress used the very same 
phrase in § 1395hh(a)(2), it sought to refer to things an 
agency calls statements of policy but that in fact are nothing 
of the sort. The dissent admits this “may seem odd at frst 
blush,” post, at 588, but further blushes don't bring much 
improvement. This Court does not lightly assume that Con-
gress silently attaches different meanings to the same term 
in the same or related statutes. See Law v. Siegel, 571 U. S. 
415, 422 (2014). 
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Besides, even if the statute's reference to “statements of 
policy” could bear such an odd construction, the government 
and the dissent fail to explain why Congress would have 
thought it necessary or appropriate. Agencies have never 
been able to avoid notice and comment simply by mislabeling 
their substantive pronouncements. On the contrary, courts 
have long looked to the contents of the agency's action, not 
the agency's self-serving label, when deciding whether statu-
tory notice-and-comment demands apply. See, e. g., General 
Motors Corp. v. Ruckelshaus, 742 F. 2d 1561, 1565 (CADC 
1984) (en banc) (“[T]he agency's own label, while relevant, is 
not dispositive”); Guardian Fed. Sav. & Loan Assn. v. Fed-
eral Sav. & Loan Ins. Corporation, 589 F. 2d 658, 666–667 
(CADC 1978) (if “a so-called policy statement is in purpose 
or likely effect . . . a binding rule of substantive law,” it “will 
be taken for what it is”). Nor is there any evidence before 
us suggesting that Congress thought it important to under-
score this prosaic point in the Medicare Act (and yet not in 
the APA)—let alone any reason to think Congress would 
have sought to make the point in such an admittedly incoher-
ent way. 

Second, the government's reading would introduce another 
incoherence into the Medicare statute. Subsection (e)(1) of 
§ 1395hh gives the government limited authority to make 
retroactive “substantive change[s]” in, among other things, 
“interpretative rules” and “statements of policy.” But this 
statutory authority would make no sense if the Medicare Act 
used the term “substantive” as the APA does. It wouldn't 
because, again, interpretive rules and statements of policy— 
and any changes to them—are not substantive under the 
APA by defnition. 

Here, too, the government offers no satisfactory reply. It 
concedes, as it must, that the term “substantive” in subsec-
tion (e)(1) can't carry the meaning it wishes to ascribe to the 
same word in subsection (a)(2). Tr. of Oral Arg. 16–18. So 
that leaves the government to suggest (again) that the same 
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word should mean two different things in the same statute. 
In (e)(1), the government says, it may bear the meaning the 
hospitals propose, but in (a)(2) it means the same thing it 
does in the APA. But, once more, the government fails to 
offer any good reason or evidence to unseat our normal pre-
sumption that, when Congress uses a term in multiple places 
within a single statute, the term bears a consistent meaning 
throughout. See Law, 571 U. S., at 422. 

Third, the government suggests Congress used the phrase 
“substantive legal standard” in the Medicare Act as a way to 
exempt interpretive rules and policy statements from notice 
and comment. But Congress had before it—and rejected— 
a much more direct path to that destination. In a single 
sentence the APA sets forth two exemptions from the gov-
ernment's usual notice-and-comment obligations: 

“Except when notice or hearing is required by statute, 
this subsection [requiring notice and comment] does 
not apply— 

“(A) to interpretative rules, general statements of pol-
icy, or rules of agency organization, procedure, or prac-
tice; or 

“(B) when the agency for good cause fnds . . . that 
notice and public procedure thereon are impracticable, 
unnecessary, or contrary to the public interest.” 5 
U. S. C. § 553(b). 

In the Medicare Act, Congress expressly borrowed one of 
the APA's exemptions, the good cause exemption, by cross-
referencing it in § 1395hh(b)(2)(C). If, as the government 
supposes, Congress had also wanted to borrow the other 
APA exemption, for interpretive rules and policy state-
ments, it could have easily cross-referenced that exemption 
in exactly the same way. Congress had recently done just 
that, cross-referencing both of the APA's exceptions in the 
Clean Air Act. See § 305(a), 91 Stat. 772, 42 U. S. C. 
§ 7607(d)(1). Yet it didn't do the same thing in the Medicare 
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Act, and Congress's choice to include a cross-reference to one 
but not the other of the APA's neighboring exemptions 
strongly suggests it acted “ ̀ intentionally and purposely in 
the disparate' ” decisions. Russello v. United States, 464 
U. S. 16, 23 (1983). 

The government's response asks us to favor a most un-
likely reading over this obvious one. The government sub-
mits that Congress simply preferred to mimic the APA's 
interpretive-rule exemption in the Medicare Act by using 
the novel and enigmatic phrase “substantive legal standard” 
instead of a simple cross-reference. But the government 
supplies no persuasive account why Congress would have 
thought it necessary or wise to proceed in this convoluted 
way. The dissent suggests that a cross-reference could not 
have taken the place of other language in § 1395hh(a)(2) limit-
ing the notice-and-comment requirement to rules governing 
benefts, payment, or eligibility, post, at 599; but we can't see 
why this would have made a cross-reference less desirable 
than the phrase “substantive legal standard” as a means of 
incorporating the APA's interpretive-rule exemption. So 
we're left with nothing but the doubtful proposition that 
Congress sought to accomplish in a “surpassingly strange 
manner” what it could have accomplished in a much more 
straightforward way. RadLAX Gateway Hotel, LLC v. 
Amalgamated Bank, 566 U. S. 639, 647 (2012); see Advocate 
Health Care Network v. Stapleton, 581 U. S. 468, 477 (2017) 
(“When legislators did not adopt `obvious alternative' lan-
guage, `the natural implication is that they did not intend' 
the alternative”). 

The dissent would have us disregard all of the textual 
clues we've found signifcant because the word “substan-
tive” carried “a special meaning in the context of adminis-
trative law” in the 1980s, making it “almost a certainty” 
that Congress had that meaning in mind when it used the 
word “substantive” in § 1395hh(a)(2). Post, at 586, 591. But 
it was the phrase “substantive rule” that was a term of 
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art in administrative law, and Congress chose not to use that 
term in the Medicare Act. Instead, it introduced a seem-
ingly new phrase to the statute books when it spoke of “sub-
stantive legal standards.” And, for all the reasons we have 
already explored, the term “substantive legal standard” in 
the Medicare Act appears to carry a more expansive scope 
than that borne by the term “substantive rule” under the 
APA. 

In reply, the dissent stresses that § 1395hh refers to agency 
actions requiring notice and comment as “regulations.” This 
is signifcant, the dissent says, because “courts had sometimes 
treated [the term `regulations'] as interchangeable with the 
term ̀ substantive rules' ” around the time of the 1987 Medicare 
Act amendments. Post, at 587. So if only “regulations” 
must proceed through notice and comment, the dissent rea-
sons, that necessarily encompasses only things that qualify 
as substantive rules under the APA. In fact, however, by 
1987 courts had commonly referred to both substantive and 
interpretive rules as “regulations,” so the dissent's logical 
syllogism fails on its own terms. To see this, one need look 
no further than Chrysler Corp. v. Brown, 441 U. S. 281 
(1979), which described the substantive-interpretive divide 
as “[t]he central distinction among agency regulations found 
in the APA.” Id., at 301 (emphasis added); see also, e. g., 
Batterton v. Francis, 432 U. S. 416, 425, n. 9 (1977) (distin-
guishing between “[l]egislative, or substantive, regulations” 
and “interpretative regulation[s]”); United Technologies 
Corp. v. EPA, 821 F. 2d 714, 719 (CADC 1987) (“most of the 
regulations at issue are . . . interpretative”).1 

1 Nor does § 1395hh(e)(1) imply that the statute is using “regulations” 
and “interpretative rules” to mean different things. Post, at 587. True, 
that provision refers to “regulations, manual instructions, interpretative 
rules, statements of policy, or guidelines of general applicability.” But 
contrary to the dissent's suggestion that each item in the list “refers to 
something different,” ibid., the items appear to have substantial overlap. 
For example, many manual instructions surely qualify as guidelines 
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In the end, all of the available evidence persuades us that 
the phrase “substantive legal standard,” which appears in 
§ 1395hh(a)(2) and apparently nowhere else in the U. S. Code, 
cannot bear the same construction as the term “substantive 
rule” in the APA. We need not, however, go so far as to say 
that the hospitals' interpretation, adopted by the court of 
appeals, is correct in every particular. To affrm the judg-
ment before us, it is enough to say the government's argu-
ments for reversal fail to withstand scrutiny. Other ques-
tions about the statute's meaning can await other cases. 
The dissent would like us to provide more guidance, post, at 
595–596, but the briefng before us focused on the issue 
whether the Medicare Act borrows the APA's interpretive-
rule exception, and we limit our holding accordingly. In 
doing so, we follow the well-worn path of declining “to issue 
a sweeping ruling when a narrow one will do.” McWil-
liams v. Dunn, 582 U. S. 183, 198 (2017).2 

III 

Unable to muster support for its position in the statutory 
text or structure, the government encourages us to look else-
where. It begins by inviting us to follow it into the legisla-
tive history lurking behind the Medicare Act. “But legisla-
tive history is not the law.” Epic Systems Corp. v. Lewis, 
584 U. S. 497, 523 (2018). And even those of us who believe 
that clear legislative history can “illuminate ambiguous text” 
won't allow “ambiguous legislative history to muddy clear 
statutory language.” Milner v. Department of Navy, 562 

of general applicability; and, as explained above, the statute explicitly re-
quires some statements of policy to be issued as regulations. 

2 Nor is it obvious that the dissent's approach would provide signifcantly 
clearer guidance. Lower courts have often observed “that it is quite dif-
fcult to distinguish between substantive and interpretative rules,” Syncor 
Int'l Corp. v. Shalala, 127 F. 3d 90, 93 (CADC 1997), and precisely where 
to draw the boundary has been a subject “of much scholarly and judicial 
debate,” Perez v. Mortgage Bankers Assn., 575 U. S. 92, 96 (2015). 
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U. S. 562, 572 (2011). Yet the text before us clearly fore-
closes the government's position in this case, and the legisla-
tive history presented to us is ambiguous at best. 

The government points us frst to a conference report on 
the 1986 bill that adopted § 1395hh(b). The 1986 report 
opined that the bill adopted at that time wouldn't require 
notice and comment for interpretive rules. See H. R. Conf. 
Rep. No. 99–1012, p. 311 (1986). But the 1986 bill didn't in-
clude the statutory language at issue here. Congress added 
that language only the following year, when it enacted 
§ 1395hh(a)(2). Nor does the government try to explain how 
a report on a 1986 bill sheds light on the meaning of statu-
tory terms frst introduced in 1987. If anything, the fact 
that Congress revisited the statute in 1987 may suggest it 
wasn't satisfed with the 1986 notice-and-comment require-
ments and wished to enhance them. Some legislative his-
tory even says as much. See H. R. Rep. No. 100–391, pt. 1, 
p. 430 (1987) (expressing concern that, despite the 1986 legis-
lation, the agency was still announcing “important policies” 
without notice and comment). 

The conference report on the 1987 bill that did adopt the 
statutory language before us today doesn't offer much help 
to the government either. The House version of the bill 
would have required notice and comment for rules with a 
“signifcant effect” on payments, a condition no doubt pres-
ent here. H. R. 3545, 100th Cong., 1st Sess., reprinted in 
133 Cong. Rec. 30019. Later, the conference committee re-
placed the House's language with the current language of 
subsection (a)(2), which the report said “refect[ed] recent 
court rulings.” H. R. Conf. Rep. No. 100–495, p. 566 (1987). 
The government contends that this was an oblique reference 
to a then-recent decision discussing the APA's interpretive-
rule exception and an implicit suggestion that interpretive 
rules shouldn't be subject to notice and comment. See 
American Hospital Assn. v. Bowen, 834 F. 2d 1037, 1045– 
1046 (CADC 1987). But, as the hospitals point out, Bowen 
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was mostly about the APA's treatment of procedural rules. 
See id., at 1047–1057. So it seems at least equally plausible 
that the conference committee revised the House's language 
because it feared that language would have subjected proce-
dural rules to notice-and-comment obligations. 

The hospitals call our attention to other indications, too, 
that Members of Congress didn't understand the conference's 
language to track the APA. For example, the relevant pro-
vision in the fnal bill was titled “Publication as Regulations 
of Signifcant Policies.” § 4035(b), 101 Stat. 1330–78 (em-
phasis added). And, as we've seen, “signifcant policies” 
don't always amount to substantive rules under the APA. 
The House Ways and Means Committee likewise described 
the fnal bill as requiring notice and comment for “[s]ignif-
cant policy changes,” not just substantive rules. Summary 
of Conference Agreement on Reconciliation Provisions 
Within the Jurisdiction of the Committee on Ways and 
Means, 100th Cong., 1st Sess., 12–13 (Comm. Print 1987). 
So in the end and at most, we are left with exactly the kind 
of murky legislative history that we all agree can't overcome 
a statute's clear text and structure. 

That leads us to the government's fnal redoubt: a policy 
argument. But as the government knows well, courts aren't 
free to rewrite clear statutes under the banner of our own 
policy concerns. If the government doesn't like Congress's 
notice-and-comment policy choices, it must take its com-
plaints there. See, e. g., Henson v. Santander Consumer 
USA Inc., 582 U. S. 79, 89–90 (2017); Sebelius v. Cloer, 569 
U. S. 369, 381 (2013). Besides, the government's policy ar-
guments don't carry much force even on their own terms. 
The government warns that providing the public with notice 
and a chance to comment on all Medicare interpretive rules, 
like those in its roughly 6,000-page “Provider Reimburse-
ment Manual,” would take “ ̀ many years' ” to complete. 
Brief for Petitioner 18, 42. But the dissent points to only 
eight manual provisions that courts have deemed interpre-
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tive over the last four decades, see post, at 593–594, and the 
government hasn't suggested that providing notice and com-
ment for these or any other specifc manual provisions would 
prove excessively burdensome. Nor has the government 
identifed any court decision invalidating a manual provision 
under § 1395hh(a)(2) in the nearly two years since the court 
of appeals issued its opinion in this case. For their part, the 
hospitals claim that only a few dozen pages of the Provider 
Reimbursement Manual might even arguably require notice 
and comment. Tr. of Oral Arg. 49–51. And they tell us 
that the agency regularly and without much diffculty under-
takes notice-and-comment rulemaking for many other deci-
sions affecting the Medicare program. See Brief for Re-
spondents 58; App. to Brief in Opposition 1a–3a. The 
government hasn't rebutted any of these points. 

Not only has the government failed to document any draco-
nian costs associated with notice and comment, it also has ne-
glected to acknowledge the potential countervailing benefts. 
Notice and comment gives affected parties fair warning of po-
tential changes in the law and an opportunity to be heard on 
those changes—and it affords the agency a chance to avoid er-
rors and make a more informed decision. See 1 K. Hickman & 
R. Pierce, Administrative Law § 4.8 (6th ed. 2019). Surely a 
rational Congress could have thought those benefts espe-
cially valuable when it comes to a program where even minor 
changes to the agency's approach can impact millions of peo-
ple and billions of dollars in ways that are not always easy 
for regulators to anticipate. None of this is to say Congress 
had to proceed as it did. It is only to say that Congress 
reasonably could have believed that the policy decision re-
fected in the statute would yield benefts suffcient to out-
weigh the speculative burdens the government has sug-
gested. And if notice and comment really does threaten to 
“become a major roadblock to the implementation of” Medi-
care, post, at 593, the agency can seek relief from Congress, 
which—unlike the courts—is both qualifed and constitution-
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ally entitled to weigh the costs and benefts of different ap-
proaches and make the necessary policy judgment. 

IV 

There are two more lines of argument that deserve brief 
acknowledgment. One concerns § 1395hh(a)(4), which pro-
vides that a Medicare regulation struck down for not being 
a logical outgrowth of the government's proposal can't “take 
effect” until the agency provides a “further opportunity for 
public comment.” The hospitals claim, and the court of ap-
peals held, that subsection (a)(4) also and independently re-
quired notice and comment here. But given our holding af-
frming the court of appeals' judgment under § 1395hh(a)(2), 
we have no need to reach this question. 

Separately, we can imagine that the government might 
have sought to argue that the policy at issue here didn't “es-
tablis[h] or chang[e]” a substantive legal standard—and so 
didn't require notice and comment under § 1395hh(a)(2)—be-
cause the statute itself required it to count Part C patients 
in the Medicare fraction. But we need not consider this ar-
gument either, this time because the government hasn't pur-
sued it and we normally have no obligation to entertain 
grounds for reversal that a party hasn't presented. Far 
from suggesting that the Medicare Act supplies the control-
ling legal standard for determining whether to count Part C 
patients, the government has insisted that the statute “does 
not speak directly to the issue,” Brief for Appellant in North-
east Hospital Corp. v. Sebelius, No. 10–5163 (CADC), p. 22, 
and thus leaves a “ ̀ gap' ” for the agency to fll, Brief for 
Appellee in Allina v. Price, No. 16–5255 (CADC), p. 50 (quot-
ing Northeast Hospital Corp., 657 F. 3d, at 13). The courts 
below accepted the government's submission, and the gov-
ernment hasn't sought to take a different position in this 
Court. So we express no opinion on whether the statute in 
fact contains such a “gap.” We hold simply that, when the 
government establishes or changes an avowedly “gap”-flling 
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policy, it can't evade its notice-and-comment obligations 
under § 1395hh(a)(2) on the strength of the arguments it has 
advanced in this case. 

* 
The judgment of the court of appeals is 

Affrmed. 

Justice Kavanaugh took no part in the consideration or 
decision of this case. 

Justice Breyer, dissenting. 
The statute before us, a subsection of the Medicare Act, 

refers to a “rule, requirement, or other statement of policy 
. . . that establishes or changes a substantive legal standard.” 
42 U. S. C. § 1395hh(a)(2). This phrase is nested within a set 
of provisions that, taken together, require the Secretary of 
Health and Human Services to use notice-and-comment rule-
making before promulgating “regulations.” 

The Government argues that the language at issue, like 
the notice-and-comment provisions of the Administrative 
Procedure Act (APA), applies only to “substantive” or “legis-
lative” rules. In its view, the language does not cover “in-
terpretive” rules (which it believes the agency promulgated 
here). After considering the relevant language, the statu-
tory context, the statutory history, and the related conse-
quences, I believe the Government is right. I would remand 
this case to the Court of Appeals to consider whether the 
agency determination at issue in this case is a substantive 
rule (which requires notice and comment) or an interpretive 
rule (which does not). 

I 
The arguments in support of my interpretation are simple. 

By using words with meanings that are well settled in the 
APA context, Congress made clear that the notice-and-
comment requirement in the Medicare Act applies only to 
substantive, not interpretive, rules. The statutory lan-
guage, at minimum, permits this interpretation, and the stat-
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ute's history and the practical consequences provide further 
evidence that Congress had only substantive rules in mind. 
Importantly, this interpretation of the statute, unlike the 
Court's, provides a familiar and readily administrable way 
for the agency to distinguish the actions that require notice 
and comment from the actions that do not. 

A 

I begin with the specifc language of the statute. There 
are, in my view, three relevant subsections that must be read 
together. The frst, a general provision, has been part of 
the Medicare Act since Congress created the program in 
1965. It says that the Secretary “shall prescribe such regu-
lations as may be necessary to carry out the administration 
of the insurance programs.” 42 U. S. C. § 1395hh(a)(1) (em-
phasis added). 

The other two relevant provisions were added in the 1980s. 
The provision contained in the very next paragraph is the 
one directly at issue here. It says: 

“No rule, requirement, or other statement of policy . . . 
that establishes or changes a substantive legal standard 
governing the scope of benefts, the payment for serv-
ices, or the eligibility . . . to furnish or receive services 
or benefts . . . shall take effect unless it is promulgated 
by the Secretary by regulation under paragraph (1).” 
§ 1395hh(a)(2) (emphasis added). 

And the third relevant provision, eight paragraphs away, 
contains the notice-and-comment requirement: 

“[B]efore issuing in fnal form any regulation under sub-
section (a) . . . , the Secretary shall provide for notice of 
the proposed regulation in the Federal Register and a 
period of not less than 60 days for public comment 
thereon.” § 1395hh(b)(1) (emphasis added). 

Taken together, these provisions say that the Secretary 
must use notice-and-comment procedures before promulgat-
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ing any “regulation,” and that a “rule, requirement, or other 
statement of policy” counts as a “regulation” whenever it 
“establishes or changes a substantive legal standard.” 

The question at hand is whether an interpretive rule quali-
fes as the type of “regulation” that Congress intended to 
subject to the notice-and-comment requirement when it 
added the second and third provisions in the 1980s. In my 
view, the answer is no. 

In the 1980s, the words “regulation” and “substantive” 
(which I have repeatedly italicized above) carried a special 
meaning in the context of administrative law. This Court 
had recognized the “central distinction” drawn by the APA 
between “ ̀ substantive rules' on the one hand and `interpre-
tative rules, general statements of policy, or rules of agency 
organization, procedure, or practice' on the other.” Chrys-
ler Corp. v. Brown, 441 U. S. 281, 301 (1979). A “substantive 
rule,” often promulgated pursuant to specifc statutory au-
thority, is a rule that “ `bind[s]' ” the public or has “ `the force 
and effect of law.' ” Id., at 301−302. Substantive rules had 
also come to be known as “legislative rules.” Id., at 302. 
And some courts referred to substantive rules as “regula-
tions” as well, see, e. g., American Hospital Assn. v. Bowen, 
834 F. 2d 1037, 1045 (CADC 1987) (“ ̀  “regulations,” “substan-
tive rules,” or “legislative rules” are those which create 
law' ”); Cabais v. Egger, 690 F. 2d 234, 238 (CADC 1982) 
(same), although this practice was both less common and 
less consistent. 

By way of contrast, courts had held that “interpretive 
rules” do not have the “force and effect of law”; they simply 
set forth the agency's interpretation of the statutes or regu-
lations that it administers. Chrysler Corp., 441 U. S., at 302, 
and n. 31; see also American Hospital Assn., 834 F. 2d, at 
1045 (interpretive rules “merely clarify or explain existing 
law or regulations”). Then, as today, whether a rule was 
substantive or interpretive determined whether it had to 
be promulgated using the APA's notice-and-comment rule-



Cite as: 587 U. S. 566 (2019) 587 

Breyer, J., dissenting 

making procedures. 5 U. S. C. § 553(b)(3)(A) (exempting 
“interpretative rules,” among other things, from the notice-
and-comment requirement); see also Shalala v. Guernsey 
Memorial Hospital, 514 U. S. 87, 99 (1995) (“Interpretive 
rules do not require notice and comment”). 

At this point, we can begin to see support in the statutory 
language for the Government's interpretation of the notice-
and-comment provisions—one that excludes interpretive 
rules from their scope. By applying the statute only to 
agency actions that “establis[h] or chang[e] a substantive 
legal standard,” 42 U. S. C. § 1395hh(a)(2) (emphasis added), 
Congress used words that courts had long used to describe 
substantive rules under the APA. See, e. g., American Hos-
pital Assn., 834 F. 2d, at 1045, 1046 (“ ̀ substantive rules' ” 
are rules that “ ̀ create law' ” or “ ̀ establis[h] a standard of 
conduct which has the force of law' ”); Linoz v. Heckler, 
800 F. 2d 871, 877 (CA9 1986) (substantive rules “ ̀ effect a 
change in existing law or policy' ”). Moreover, by limit-
ing the notice-and-comment requirement to “regulation[s],” 
§ 1395hh(b)(1) (emphasis added), Congress used a word that 
courts had sometimes treated as interchangeable with the 
term “substantive rules.” 

Another subsection of the statute, § 1395hh(e)(1), similarly 
implies that Congress had only substantive rules in mind when 
it used the term “regulations.” That subsection bars the 
agency from retroactively applying certain policy changes ar-
ticulated in “regulations, manual instructions, interpretative 
rules, statements of policy, or guidelines of general applicabil-
ity.” Ibid. By using the word “or” to connect “regulations” 
and the other words in the list, Congress suggested that each 
linked phrase refers to something different. This textual 
distinction between “regulations” and “interpretive rules” 
further suggests that the “regulations” that must go through 
notice and comment do not include interpretive rules. 

There is, however, an important counterargument. As the 
Court emphasizes, ante, at 573−575, the provision before us 
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includes the words “statement[s] of policy.” § 1395hh(a)(2). 
Even if we can easily read the words “rule[s]” and “require-
ment[s]” as referring to substantive or legislative rules, 
“statement[s] of policy” are a different matter. Ibid. In-
deed, the APA explicitly excludes “statements of policy” 
from its notice-and-comment requirements. 5 U. S. C. 
§ 553(d)(2). So how can we say that our provision—which 
explicitly includes statements of policy—encompasses only 
those legislative rules that the APA subjects to notice-and-
comment rulemaking? 

The answer to this question linguistically is that our provi-
sion does not include all “statements of policy,” but rather 
only those that are, in effect, substantive rules. That is be-
cause the statute does not “just refe[r] to `statements of pol-
icy,' ” ante, at 574; it refers to “statement[s] of policy . . . that 
establis[h] or chang[e] a substantive legal standard,” 42 
U. S. C. § 1395hh(a)(2) (emphasis added). Those words, read 
together, are simply another way of referring to substantive 
rules in disguise. This reading may seem odd at frst blush, 
but the statutory history and the consequences of the alter-
native interpretation persuade me that this is precisely what 
Congress intended. 

B 

I turn next to the history of the statute, which provides 
signifcant support for believing that the Medicare rule-
making provision does not extend to interpretive rules. As 
enacted in 1965, the Medicare Act authorized the agency to 
promulgate “regulations” as necessary, but did not require 
the agency to follow any particular rulemaking procedures. 
See § 102(a), 79 Stat. 331. The APA's notice-and-comment 
requirements did not apply to Medicare regulations, for the 
APA specifcally exempts “matter[s] relating to . . . benefts” 
from its scope. 5 U. S. C. § 553(a)(2). 

In 1971, the agency nonetheless adopted a policy of volun-
tarily promulgating most regulations through notice-and-
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comment rulemaking. See Public Participation in Rule 
Making, 36 Fed. Reg. 2532. But the agency did not use no-
tice and comment for all policy decisions during this time. 
It also provided extensive guidance to participants in the 
Medicare system through less formal means like manuals (a 
practice it still follows today). See, e. g., Daughters of Mir-
iam Ctr. for the Aged v. Mathews, 590 F. 2d 1250, 1254 (CA3 
1978) (describing the agency's Provider Reimbursement 
Manual, which “interprets and elaborates upon” Medicare 
regulations). 

In the early 1980s, the agency proposed to change its 
notice-and-comment policy: It no longer intended to use 
notice and comment when the disadvantages of doing so 
“outweigh[ed] the benefts of receiving public comment.” 
Administrative Practice and Procedures, 47 Fed. Reg. 26860 
(1982). This announcement provoked widespread opposi-
tion. Citizens' groups and others asked Congress to “make 
it clear, by statute, that Medicare regulations . . . should be 
subject to” the APA. Medicare Appeals Provisions: Hear-
ing on S. 1158 before the Subcommittee on Health of the 
Senate Committee on Finance, 99th Cong., 1st Sess., 62 
(1985). In 1986, Congress responded to these requests by 
enacting a provision that required public notice and a 60-day 
comment period for “any regulation,” with a few exceptions. 
See 42 U. S. C. § 1395hh (1982 ed., Supp. IV); § 9321(e)(1), 100 
Stat. 2017. 

Congress meant the term “regulation” to include only sub-
stantive or legislative rules. As I have said, supra, at 586, 
at the time Congress wrote the notice-and-comment provi-
sion in the 1980s, courts sometimes used all three terms in-
terchangeably. See, e. g., Cabais, 690 F. 2d, at 238. And the 
legislative history confrms that Congress expected the APA 
principles to apply. The House-Senate Conference Report 
stated that the 1986 notice-and-comment provision would not 
require rulemaking for “items (such as interpretive rules, 
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general statements of policy, or rules of agency organization, 
procedure or practice) that are not currently subject to that 
requirement.” H. R. Conf. Rep. No. 99–1012, p. 311. 

As of 1986, then, it was clear that the Medicare Act re-
quired notice-and-comment rulemaking only for substantive 
rules, not for interpretive rules. That was true even though 
the Medicare Act did not expressly cross-reference the APA's 
exception for interpretive rules. Instead, Congress simply 
understood that the statutory term “regulation” excluded in-
terpretive rules, statements of policy, and the like. 

Now I shall turn to the subsection before us, a provision 
enacted one year later. Did that provision, enacted in 1987, 
signifcantly change the scope of the Medicare Act's notice-
and-comment requirement? The House of Representatives 
passed a version of the provision that seemed to say yes. 
The House Report on that bill said that the provision arose 
from a “concer[n] that important policies [were] being devel-
oped without beneft of the public notice and comment period 
and, with growing frequency, [were] being transmitted, if at 
all, through manual instructions and other informal means.” 
H. R. Rep. No. 100−391, pt. 1, p. 430 (emphasis added). 
Thus, the House bill required notice and comment for any 
“rule, requirement, or other statement of policy . . . that has 
(or may have) a signifcant effect on the scope of benefts, 
the payment for services, or the eligibility” for benefts or 
services. H. R. 3545, 100th Cong., 1st Sess., § 4073(a)(2) 
(1987), 133 Cong. Rec. 30019. 

The Senate, however, thought the scope of this language 
was too broad. And the House-Senate Conference Commit-
tee agreed with the Senate, not the House. It revised the 
House version by taking out the words “has (or may have) 
a signifcant effect on the scope of” benefts, payment, or 
eligibility, and by substituting for those words the current 
language—namely, “establishes or changes a substantive 
legal standard governing the scope of” benefts, payment, or 
eligibility. § 1395hh(a)(2) (emphasis added); see § 4035(b), 
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101 Stat. 1330−78; H. R. Conf. Rep. No. 100–495, p. 566 
(1987). The revised language thus focused on the legal ef-
fect of the agency decision, not its practical importance. 

The Conference Report explains that the Committee sub-
stituted its language for that of the House in order to “re-
fec[t] recent court rulings.” Ibid. What were those “court 
rulings”? I have described many of them above. See 
supra, at 586−587. Among others, they included rulings de-
scribing “substantive rules” as rules that “ ̀ establis[h] a stand-
ard of conduct which has the force of law' ” or that change “sub-
stantive standards.” American Hospital Assn., 834 F. 2d, at 
1046, 1056. Given this case law, it is almost a certainty that 
the Conference Committee had in mind the meaning that 
courts had already given to the term “substantive”; indeed, 
neither the Court nor the hospitals point to any other recent 
rulings to which the Report could have referred. And if 
that is correct, Congress would not have intended to include 
interpretive rules within the scope of the revised provision. 

Then-recent court rulings also explain why Congress 
added the words “statement of policy,” given its desire to 
mimic the scope of the APA's rulemaking provision. At the 
time Congress added this language in 1987, the D. C. Circuit 
had recently described it as “well established that a court, in 
determining whether notice and comment procedures apply 
to an agency action, will consider the agency's own charac-
terization of the particular action.” Telecommunications 
Research and Action Ctr. v. FCC, 800 F. 2d 1181, 1186 (1986); 
see also United Technologies Corp. v. EPA, 821 F. 2d 714, 
718 (CADC 1987) (“[T]he agency's characterization of a rule 
is `relevant' ”). And in practice, courts appeared to give the 
agency's characterization at least some weight. See Tele-
communications, 800 F. 2d, at 1186 (fnding “no reason to 
question the Commission's characterization” of the chal-
lenged action as a “policy statement”); General Motors Corp. 
v. Ruckelshaus, 742 F. 2d 1561, 1565 (CADC 1984) (en banc) 
(fnding a rule exempt from notice and comment in part be-
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cause “the agency regarded its rule as interpretative”). 
These cases thus reinforce the likelihood that Congress in-
serted the words “statement of policy” to make clear that the 
agency could not evade the notice-and-comment obligation 
simply by calling a substantive rule a “statement of policy.” 
In deciding whether a particular agency action is (or is not) 
a substantive rule, it is the substantive legal effect that will 
matter, not the label. 

In short, the statute's history provides considerable evi-
dence that Congress intended to replicate the APA frame-
work. Nowhere in this history is there any indication that 
Congress intended to require notice and comment for a 
broader category than substantive rules. 

C 

The third—and perhaps strongest—reason for believing 
that Congress intended this interpretation is a practical rea-
son. Medicare is a massive federal program, “embodied in 
hundreds of pages of statutes and thousands of pages of often 
interrelated regulations.” Shalala v. Illinois Council on 
Long Term Care, Inc., 529 U. S. 1, 13 (2000). To help partici-
pants navigate the statutory and regulatory scheme, the 
agency has issued tens of thousands of pages of manual in-
structions, interpretive rules, and other guidance documents. 
And it has followed this practice since well before Congress 
enacted the notice-and-comment provisions at issue here. 
See supra, at 588–589. 

This combination of regulations and informal guidance is, 
we have said, “a sensible structure for the complex Medicare 
reimbursement process.” Guernsey Memorial Hospital, 
514 U. S., at 101. Notice-and-comment procedures are elab-
orate and take time to complete. The Government cites a 
study showing that notice-and-comment rulemakings take an 
average of four years to complete. Pet. for Cert. 20 (citing 
GAO, D. Fantone, Federal Rulemaking 5, 19 (GAO–09–205, 
2009)). 
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To imagine that Congress wanted the agency to use those 
procedures in respect to a large percentage of its Medicare 
guidance manuals is to believe that Congress intended to 
enact what could become a major roadblock to the implemen-
tation of the Medicare program. As the Government warns 
us, the Court of Appeals' interpretation may “substantially 
undermine” and even “cripple” the administration of the 
Medicare scheme. See Brief for Petitioner 21, 42. To illus-
trate this point, consider the following provisions of the 
Medicare Provider Reimbursement Manual, which the 
agency has published for decades. All of these provisions 
were held by courts to be “interpretive rules,” and hence not 
subject—before today—to the statute's notice-and-comment 
requirements: 

• Provisions governing when provider contributions to 
employee deferred compensation plans are necessary 
and proper and therefore reimbursable. Visiting Nurse 
Assn. Gregoria Auffant, Inc. v. Thompson, 447 F. 3d 68, 
76−77 (CA1 2006). 

• Provisions governing exceptions to the per diem cost 
limits that the Secretary can authorize in respect to rou-
tine extended care service costs. St. Francis Health 
Care Centre v. Shalala, 205 F. 3d 937, 940−943, 947 
(CA6 2000). 

• A provision governing whether certain hospital costs 
should be classifed as “routine” or “ancillary.” Na-
tional Medical Enterprises, Inc. v. Shalala, 43 F. 3d 691, 
694 (CADC 1995). 

• A provision governing whether borrowing is considered 
“necessary” when the provider has funds in its funded 
depreciation account that are not committed by contract 
to a capital purpose. Sentara-Hampton Gen. Hospital 
v. Sullivan, 980 F. 2d 749, 751, 756−760 (CADC 1992). 

• A provision restricting the type of fnancial arrange-
ments for which hospitals can recover reimbursement 
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for on-call emergency room physicians. Samaritan 
Health Serv. v. Bowen, 811 F. 2d 1524, 1525, 1529 
(CADC 1987). 

• A provision regarding the recapture of excess reim-
bursements resulting from a provider depreciating its 
assets using an accelerated method. Daughters of Mir-
iam Ctr., 590 F. 2d, at 1254–1255. 

• A provision governing whether providers are entitled to 
reimbursement for bad debts when States are obligated to 
pay those debts under Medicaid. GCI Health Care Ctrs., 
Inc. v. Thompson, 209 F. Supp. 2d 63, 68−69 (DC 2002). 

• A provision disallowing reimbursement of stock mainte-
nance costs. American Medical Int'l, Inc. v. Secretary 
of Health, Education and Welfare, 466 F. Supp. 605, 
615−616 (DC 1979). 

These examples all involve provisions of the Provider Re-
imbursement Manual, but the agency also publishes more 
than a dozen other manuals, with tens of thousands of addi-
tional pages of instructions governing “the scope of benefts, 
the payment for services, [and] the eligibility” for benefts or 
services. § 1395hh(a)(2). These include the Medicare Gen-
eral Information, Eligibility and Entitlement Manual; the 
Medicare Claims Processing Manual; the Medicare Beneft 
Policy Manual; the Medicare Secondary Payer Manual; the 
Medicare Program Integrity Manual; the Medicare Prescrip-
tion Drug Beneft Manual; and many others. Many provi-
sions of these manuals have been deemed interpretive rules 
as well. See, e. g., Erringer v. Thompson, 371 F. 3d 625, 632 
(CA9 2004) (provisions of Program Integrity Manual govern-
ing contractors' creation of local coverage determinations); 
Linoz, 800 F. 2d, at 876–878 (provision of Carrier's Manual 
carving out an exception to the rule governing reimburse-
ment for ambulance service). 

Is it reasonable to believe that Congress intended to im-
pose notice-and-comment requirements upon all, or most, or 
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even many of these rules, requirements, or statements of 
policy? See ante, at 582–583. In my view, the answer is 
clearly no. Yet the Court's opinion might impose this unnec-
essary and potentially severe burden on the administration 
of the Medicare scheme. 

D 

Finally, interpreting the statute as replicating the APA 
has the added virtues of clarity and stability. We know that 
Congress could not have meant to require notice-and-
comment rulemaking for all agency actions that could con-
ceivably affect substantive Medicare policy. So there must 
be a way to distinguish the “substantive” rules that are cov-
ered from the “substantive” rules that are not. And the 
APA's notion of a “substantive rule” provides a natural, le-
gally understandable, and customary way for judges, agen-
cies, and lawyers to perform that task. In that sense, the 
APA offers us a familiar port in an interpretive storm. 

The Court not only leaves the APA behind; it fails to sub-
stitute any reasonably clear alternative standard. How is 
the agency to determine whether a rule “establishes or 
changes a substantive legal standard”? At one point, the 
Court refers to the hospitals' view that the statute applies 
to agency actions “that `creat[e] duties, rights and obliga-
tions,' ” as distinct from agency actions that “specif[y] how 
those duties, rights, and obligations should be enforced.” 
Ante, at 573. But it later declines to “go so far as” to fully 
endorse that view. Ante, at 579. 

At another point, the Court refers to the notice-and-
comment requirement as applying to “avowedly `gap'-flling 
polic[ies],” suggesting the case might be different if the 
Government had argued that “the statute itself” “supplie[d] 
the controlling legal standard.” Ante, at 583−584. But 
these statements sound as if the Court is embracing the very 
interpretive-rule exception that its holding denies. See, 
e. g., Hemp Industries Assn. v. DEA, 333 F. 3d 1082, 1087 
(CA9 2003) (interpretive rules “merely explain, but do not 
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add to, the substantive law that already exists in the form 
of a statute”); American Hospital Assn., 834 F. 2d, at 1046 
(agency action is interpretive where it “merely reminds par-
ties of existing duties” under a statute); cf. Clarian Health 
West, LLC v. Hargan, 878 F. 3d 346, 355−356 (CADC 2017) 
(concluding, after the decision below, that manual instruc-
tions governing reconciliation of outlier payments did not re-
quire notice and comment because they did not “bind” the 
agency and because existing statutory and regulatory provi-
sions “establish[ed the] substantive legal standards”). If the 
Court is going to effectively exempt interpretive rules from 
the notice-and-comment requirement, why not simply say so? 

Nor does the Court's resolution of this particular case offer 
clarity as to the scope of the statute. The Court holds that 
the agency must provide notice and comment before includ-
ing Medicare Part C patients in the Medicare fraction. But 
it does not explain why that agency decision “establishes 
or changes a substantive legal standard.” Is it because the 
decision “affects a hospital's right to payment”? Ante, at 
573. Is it because the decision's fnancial impact is “consid-
erabl[e]”? Ante, at 571. Is it because the agency had pre-
viously sought to adopt the same policy through notice and 
comment? Ibid. The Court does not say. 

This lack of explanation aggravates the potential burden 
that the Court's opinion already imposes upon the Medicare 
program. It may also lead to legal challenges to the validity 
of interpretive rules (or even procedural rules) previously 
thought to have been settled. And it will thereby increase 
the confusion that is inevitable once the Court rejects the 
settled and readily available principles that courts have 
learned to use to identify substantive rules under the APA. 
These potential adverse consequences are, in my view, per-
suasive evidence that Congress did not intend the statute to 
be construed in this way. 

To consider these consequences in no way invades Con-
gress' constitutional authority to “weigh the costs and bene-
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fts of different approaches and make the necessary policy 
judgment.” Ante, at 583. Congress exercised that author-
ity when it passed the Medicare Act's notice-and-comment 
provisions. But it used language that even the Court de-
scribes as “enigmatic,” ante, at 577, and our role as judges is 
to decipher that enigma. Examining the potential conse-
quences of each competing interpretation helps us perform 
that task, as we can presume that Congress did not intend 
to produce irrational or undesirable practical consequences. 
See Kirtsaeng v. John Wiley & Sons, Inc., 568 U. S. 519, 538, 
544−545 (2013) (concluding that Congress did not intend an 
interpretation of the copyright statute that would produce 
serious and extensive “practical problems”); cf. Home Depot 
U. S. A., Inc. v. Jackson, 587 U. S. 435, 453 (2019) (Alito, J., 
dissenting) (“[A] good interpreter also reads a text charita-
bly, not lightly ascribing irrationality to its author”). 

II 

The reasons set forth above provide suffcient grounds to 
believe that Congress only intended to require notice and 
comment for substantive rules. The Court nonetheless con-
cludes that three “textual clues” foreclose this interpreta-
tion. Ante, at 577. I have already mentioned one of them: 
Congress' use of the words “statement of policy” in the pro-
vision before us. As I have explained, the most plausible 
explanation for this language is that Congress sought to 
make clear that the agency must use notice and comment for 
any agency pronouncement that amounts to a substantive 
rule—irrespective of the label that the agency applies. See 
supra, at 591−592. 

The remaining two arguments that the Court offers to de-
fend its interpretation are, in my view, similarly inadequate. 
The Court points, for example, to § 1395hh(e)(1), which Con-
gress added in 2003. See § 903(a)(1), 117 Stat. 2376. That 
subsection limits the agency's authority to make retroactive 
any “substantive change” in “regulations, manual instruc-
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tions, interpretative rules, statements of policy, or guidelines 
of general applicability.” The Court points out that the 
word “substantive” in this subsection does not mean a “sub-
stantive rule” under the APA. Ante, at 575−576. And I 
agree with that observation. But I cannot see how that fact 
sheds light on the meaning of the phrase “establishes or 
changes a substantive legal standard,” where the adjective 
“substantive” modifes an entirely different noun. 

We of course normally presume that the same word carries 
a single meaning throughout a given statute. Here, how-
ever, that presumption is overcome. The word “substan-
tive” in § 1395hh(e)(1) modifes the word “change,” and the 
phrase “substantive change” has a known meaning in the law. 
It refers to a change to the substance of a rule, rather than 
a technical change to its form. See, e. g., Northwest, Inc. 
v. Ginsberg, 572 U. S. 273, 282 (2014) (noting that statutory 
recodifcation “did not effect any `substantive change' ” to the 
law); see also Black's Law Dictionary 1469 (8th ed. 2004) (de-
fning “substance” as, inter alia, “the essential quality of 
something, as opposed to its mere form” (emphasis added)). 
Thus, § 1395hh(e)(1) simply says that the agency cannot ret-
roactively apply nontechnical changes made to policies artic-
ulated in “regulations, manual instructions, interpretative 
rules, statements of policy, or guidelines of general applica-
bility.” The provision before us deals with an entirely dif-
ferent subject, namely, the use of notice-and-comment proce-
dures. And the word “substantive” in this context has a 
different and signifcantly narrower scope. 

The Court also points to the fact that the Medicare Act 
cross-references the APA's good-cause exception. Had Con-
gress wanted to pick up the APA's exclusion of interpretive 
rules, the Court says, it could simply have cross-referenced 
the APA's interpretive-rule exception as well. Ante, at 576– 
577. As a practical matter, the legislative history suggests 
that the absence of a cross-reference is a particularly unrelia-
ble guide to congressional intent in this case. The initial 
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version of the bill passed by the House of Representatives 
unambiguously sought to broaden the scope of the APA. 
See supra, at 590. Rather than starting anew, the Confer-
ence Committee retained some of the language from the 
House's version but revised it to refect the APA's notion of 
a substantive rule. See supra, at 590–591. 

Even putting the drafting history aside, there are many 
reasons why Congress might have chosen to spell out the 
governing standard rather than rest upon an explicit cross-
reference to a portion of the APA. Section 1395hh(a)(2), for 
example, refects Congress' judgment that rulemaking is 
necessary only for a certain subset of substantive rules— 
namely, those governing “the scope of benefts, the payment 
for services, or the eligibility” for benefts or services. A 
simple cross-reference to the APA's interpretive-rule excep-
tion would not have adequately captured this judgment. 
The APA's exception would have exempted interpretive 
rules, but Congress also wanted to exempt those substantive 
rules that do not govern benefts, payment, or eligibility. 
True, Congress could have produced the same result by frst 
amending the statute to require notice and comment for any 
regulation governing benefts, payment, or eligibility and 
then cross-referencing the interpretive-rule exception. But 
the language of § 1395hh(a)(2) accomplishes both of those 
tasks at once. 

And even were that not so, there is no rule requiring 
Congress to use cross-references. As I have explained, 
the Medicare Act's notice-and-comment provisions already 
operate by way of three cross-linked subsections. See 
supra, at 585−586. Given the complexity of this scheme, I 
would not second-guess Congress' decision not to add yet 
another cross-reference here. 

* * * 

Given the statute's context, its language, its history, and 
related practical consequences, I believe that Congress in-
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tended the provision before us to apply to all substantive 
rules, irrespective of the labels that the agency affxed. 
Congress did not, however, intend the provision to require 
notice and comment for interpretive rules that, by defnition, 
lack the force and effect of law. I fear that the Court, in 
rejecting this interpretation, has improperly (and need-
lessly) “ignore[d] persuasive evidence of Congress' actual 
purpose.” West Virginia Univ. Hospitals, Inc. v. Casey, 499 
U. S. 83, 115 (1991) (Stevens, J., dissenting); cf. Johnson v. 
United States, 163 F. 30, 32 (CA1 1908) (Holmes, J.) (“[I]t is 
not an adequate discharge of duty for courts to say: We see 
what you are driving at, but you have not said it, and there-
fore we shall go on as before”). 

If I am right, and if the Court's opinion will cause serious 
confusion or delay, Congress can, through legislation, fx the 
Court's mistake. “But legislative action takes time; Con-
gress has much to do; and other matters . . . may warrant 
higher legislative priority.” Milner v. Department of Navy, 
562 U. S. 562, 592 (2011) (Breyer, J., dissenting). Rather 
than requiring Congress to “revisit the matter” and “restate 
its purpose in more precise English,” Casey, 499 U. S., at 115 
(Stevens, J., dissenting), I would hold that the Medicare Act 
only requires notice and comment for what this Court has 
traditionally considered to be substantive rules. I would re-
mand for the Court of Appeals to decide in the frst instance 
whether the agency's decision in this case qualifes as a sub-
stantive or an interpretive rule. 

For these reasons, I respectfully dissent. 
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Respondent Brian Newton worked for petitioner Parker Drilling Manage-
ment Services on drilling platforms off the California coast. Newton 
was paid for his time on duty but not for his time on standby, during 
which he could not leave the platform. Newton fled a class action in 
state court, alleging, as relevant here, that California's minimum-wage 
and overtime laws required Parker to compensate him for his standby 
time. Parker removed the action to Federal District Court. The par-
ties agreed that Parker's platforms were subject to the Outer Continen-
tal Shelf Lands Act (OCSLA), which provides that all law on the Outer 
Continental Shelf (OCS) is federal law, administered by federal offcials; 
denies States any interest in or jurisdiction over the OCS; and deems 
the adjacent State's laws to be federal law only “[t]o the extent that they 
are applicable and not inconsistent with” other federal law, 43 U. S. C. 
§ 1333(a)(2)(A). The District Court concluded that the state laws rele-
vant here should not be applied as federal law on the OCS because the 
Fair Labor Standards Act of 1938 (FLSA), a comprehensive federal 
wage-and-hour scheme, left no signifcant gap in federal law for state 
law to fll. It thus granted Parker judgment on the pleadings. The 
Ninth Circuit vacated and remanded. It held that state law is “applica-
ble” under the OCSLA if it pertains to the subject matter at issue, a 
standard satisfed by California wage-and-hour laws. It also held that 
those state laws were not “inconsistent” with federal law because they 
were not incompatible with the federal scheme. 

Held: 
1. Where federal law addresses the relevant issue, state law is not 

adopted as surrogate federal law on the OCS. Pp. 606–616. 
(a) After this Court held that the Federal Government has exclu-

sive jurisdiction over the entire continental shelf, see, e. g., United 
States v. Louisiana, 339 U. S. 699, 705, Congress enacted the Submerged 
Lands Act, which ceded certain offshore lands to the coastal States, and 
passed the OCSLA, which affrmed the Federal Government's exclusive 
control over the OCS. Pp. 606–607. 

(b) Newton argues that state law is “applicable” on the OCS when-
ever it pertains to the subject matter at issue and that it is “inconsist-
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ent” only if it would be pre-empted under ordinary pre-emption princi-
ples. Parker counters that state law is not “applicable” absent a gap in 
federal law that needs to be flled and that state law can be “inconsist-
ent” with federal law even if it is possible to satisfy both sets of laws. 
Parker's approach is more persuasive. This Court reads the statute's 
words “ ̀ in their context and with a view to their place in the overall 
statutory scheme.' ” Roberts v. Sea-Land Services, Inc., 566 U. S. 93, 
101. The Court's pre-OCSLA decisions made clear that federal law 
controlled the OCS in every respect, and the OCSLA reaffrmed that 
role. Taken together, the OCSLA's provisions convincingly show that 
state laws can be “applicable and not inconsistent” with federal law 
under § 1333(a)(2)(A) only if federal law does not address the relevant 
issue. The OCSLA makes apparent “that federal law is `exclusive' . . . 
and that state law is adopted only as surrogate federal law.” Rodrigue 
v. Aetna Casualty & Surety Co., 395 U. S. 352, 357. It borrows only 
certain state laws, which are then declared to be federal law and admin-
istered by federal offcials. It would thus make little sense to treat the 
OCS as a mere extension of the adjacent State, where state law applies 
unless it conficts with federal law. That type of pre-emption analysis 
applies only where overlapping, dual state and federal jurisdiction 
makes it necessary to decide which law takes precedence. But federal 
law is the only law on the OCS and there is no overlapping state and 
federal jurisdiction, so the reference to “not inconsistent” state laws 
presents only the question whether federal law has already addressed 
the relevant issue. If so, state law on the issue is inapplicable. 
Pp. 607–610. 

(c) This interpretation is supported by several other considerations. 
Pp. 610–617. 

(1) Newton's interpretation—that the choice-of-law question on 
the OCS is the same as it would be in an adjacent State—would deprive 
much of the OCSLA of any import, violating the “ ̀ cardinal principle' of 
interpretation that courts `must give effect, if possible, to every clause 
and word of a statute.' ” Loughrin v. United States, 573 U. S. 351, 358. 
Pp. 610–611. 

(2) This Court's interpretation is consistent with the federal-
enclave model and the historical development of the statute. The 
OCSLA treats the OCS as “an upland federal enclave.” Rodrigue, 
supra, at 366. Generally, when an area in a State becomes a federal 
enclave, “only the [state] law in effect at the time of the transfer of 
jurisdiction continues in force” as surrogate federal law, James Stew-
art & Co. v. Sadrakula, 309 U. S. 94, 100, provided that the state law 
does not confict with “federal policy,” Paul v. United States, 371 U. S. 
245, 269. Going forward, state law presumptively does not apply to 
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the enclave. See Sadrakula, supra, at 100. As originally enacted, the 
OCSLA both treated the OCS as a federal enclave and adopted only the 
“applicable and not inconsistent” laws of the adjacent State in effect as 
of the Act's effective date. This suggests that, like the general enclave 
rule, the OCSLA sought to make all OCS law federal yet also “provide 
a suffciently detailed legal framework to govern life” on the OCS. 
Shell Oil Co. v. Iowa Dept. of Revenue, 488 U. S. 19, 27. Providing a 
suffcient legal structure to accomplish that purpose eliminated the need 
to adopt new state laws. The OCSLA's text and context thus suggest 
that state law is not adopted to govern the OCS where federal law is on 
point. The later amendment of the OCSLA to adopt state law on 
an ongoing basis confrms the connection between the OCSLA and the 
federal-enclave model. Pp. 611–614. 

(3) This Court's interpretation accords with precedent constru-
ing the OCSLA. In Rodrigue, supra, at 352–353; Chevron Oil Co. v. 
Huson, 404 U. S. 97; and Gulf Offshore Co. v. Mobil Oil Corp., 453 U. S. 
473, the Court viewed the OCSLA as adopting state law to fll in fed-
eral-law gaps. Pp. 614–616. 

2. Under the proper standard, some of Newton's present claims can 
be resolved, though others have not been analyzed by the Ninth Circuit. 
Some claims are premised on the adoption of California law requiring 
payment for all standby time. Because federal law already addresses 
this issue, California law does not provide the rule of decision on the 
OCS. To the extent Newton's OCS-based claims rely on that law, they 
necessarily fail. Likewise, to the extent his OCS-based claims rely on 
the adoption of California's minimum wage, the FLSA already provides 
for a minimum wage, so the state minimum wage is not adopted as 
federal law and does not apply on the OCS. Pp. 616–617. 

881 F. 3d 1078 and 888 F. 3d 1085, vacated and remanded. 

Thomas, J., delivered the opinion for a unanimous Court. 

Paul D. Clement argued the cause for petitioner. With 
him on the briefs were George W. Hicks, Jr., Michael D. 
Lieberman, Ronald J. Holland, and Ellen M. Bronchetti. 

Christopher G. Michel argued the cause for the United 
States as amicus curiae urging reversal. With him on the 
brief were Solicitor General Francisco, Assistant Attorney 
General Hunt, Deputy Solicitor General Kneedler, and 
Mark B. Stern. 

David C. Frederick argued the cause for respondent. 
With him on the brief were Michael A. Strauss, Aris E. Kar-
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akalos, Erin Glenn Busby, Lisa R. Eskow, and Michael F. 
Sturley.* 

Justice Thomas delivered the opinion of the Court. 

The Outer Continental Shelf Lands Act (OCSLA), 67 Stat. 
462, 43 U. S. C. § 1331 et seq., extends federal law to the sub-
soil and seabed of the Outer Continental Shelf and all attach-
ments thereon (OCS). Under the OCSLA, all law on the 
OCS is federal law, administered by federal offcials. The 
OCSLA denies States any interest in or jurisdiction over the 
OCS, and it deems the adjacent State's laws to be federal 
law “[t]o the extent that they are applicable and not incon-
sistent with” other federal law. § 1333(a)(2)(A). The ques-
tion before us is how to determine which state laws meet 
this requirement and therefore should be adopted as federal 
law. Applying familiar tools of statutory interpretation, we 
hold that where federal law addresses the relevant issue, 
state law is not adopted as surrogate federal law on the OCS. 

I 

Respondent Brian Newton worked for petitioner Parker 
Drilling Management Services on drilling platforms off the 
coast of California. Newton's 14-day shifts involved 12 
hours per day on duty and 12 hours per day on standby, dur-
ing which he could not leave the platform. He was paid well 
above the California and federal minimum wages for his time 
on duty, but he was not paid for his standby time. 

*Briefs of amici curiae urging reversal were fled for the Chamber of 
Commerce of the United States of America by Hyland Hunt and Ruth-
anne M. Deutsch; for Freeport-McMoRan Oil & Gas LLC et al. by John 
P. Elwood, Kevin A. Gaynor, Jeremy C. Marwell, Baldwin J. Lee, Kevin 
W. Brooks, George W. Abele, Stacy R. Linden, Benjamin G. Shatz, and 
Peter C. Tolsdorf; and for the Washington Legal Foundation by Richard 
A. Samp. 

John J. Korzen and William A. Herreras fled a brief for the California 
Applicants' Attorneys Association as amicus curiae urging affrmance. 
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Newton fled a class action in California state court alleg-
ing violations of several California wage-and-hour laws and 
related state-law claims. Among other things, Newton 
claimed that California's minimum-wage and overtime laws 
required Parker to compensate him for the time he spent 
on standby. Parker removed the action to Federal District 
Court. The parties agreed that Parker's platforms were 
subject to the OCSLA. Their disagreement centered on 
whether the relevant California laws were “applicable and 
not inconsistent” with existing federal law and thus deemed 
to be the applicable federal law under the OCSLA. 
§ 1333(a)(2)(A). 

The District Court applied Fifth Circuit precedent provid-
ing that under the OCSLA, “state law only applies to the 
extent it is necessary `to fll a signifcant void or gap' in fed-
eral law.” App. to Pet. for Cert. 51a (quoting Continental 
Oil Co. v. London Steam-Ship Owners' Mut. Ins. Assn., 417 
F. 2d 1030, 1036 (1969)). It determined that the Fair Labor 
Standards Act of 1938 (FLSA), 52 Stat. 1060, 29 U. S. C. § 201 
et seq., constitutes a comprehensive federal wage-and-hour 
scheme and thus left no signifcant gap for state law to fll. 
Because all of Newton's claims relied on state law, the court 
granted Parker judgment on the pleadings. 

The Ninth Circuit vacated and remanded. It frst held 
that state law is “ ̀ applicable' ” under the OCSLA whenever 
it “pertain[s] to the subject matter at hand.” 881 F. 3d 1078, 
1090, amended and reh'g en banc denied, 888 F. 3d 1085 
(2018). The court found that California wage-and-hour laws 
satisfed this standard and turned to “the determinative 
question in Newton's case”: “whether California wage and 
hour laws are `inconsistent with' existing federal law.” 881 
F. 3d, at 1093. According to the Ninth Circuit, state laws 
are “inconsistent” with federal law under the OCSLA only 
“if they are mutually incompatible, incongruous, [or] in-
harmonious.” Ibid. (internal quotation marks omitted). 
Applying that standard, the court determined that no incon-



606 PARKER DRILLING MANAGEMENT SERVICES, LTD. 
v. NEWTON 

Opinion of the Court 

sistency exists between the FLSA and California wage-and-
hour law because the FLSA saving clause “explicitly permits 
more protective state wage and hour laws.” Id., at 1097 (cit-
ing 29 U. S. C. § 218(a)). Given the disagreement between 
the Fifth and Ninth Circuits, we granted certiorari. 586 
U. S. 1112 (2019). 

II 

Before the OCSLA, coastal States and the Federal Gov-
ernment disputed who had the right to lease submerged 
lands on the continental shelf. Some coastal States even as-
serted jurisdiction all the way to the outer edge of the shelf. 
See Shell Oil Co. v. Iowa Dept. of Revenue, 488 U. S. 19, 26 
(1988). The disputes eventually reached this Court, which 
held in a series of decisions that the Federal Government has 
exclusive jurisdiction over the entire continental shelf. See 
United States v. California, 332 U. S. 19, 38–39 (1947); 
United States v. Louisiana, 339 U. S. 699, 705 (1950); United 
States v. Texas, 339 U. S. 707, 717–718 (1950). 

After these decisions, Congress divided jurisdiction over 
the shelf. In 1953, Congress enacted the Submerged Lands 
Act, 67 Stat. 29, 43 U. S. C. § 1301 et seq., which ceded to the 
coastal States offshore lands within a specifed distance of 
their coasts. A few months later, Congress passed the 
OCSLA, which affrmed that the Federal Government exer-
cised exclusive control over the OCS, defned as “all sub-
merged lands” beyond the lands reserved to the States up 
to the edge of the United States' jurisdiction and control. 
§ 1331(a). Specifcally, the OCSLA declares that “the sub-
soil and seabed of the [OCS] appertain to the United States 
and are subject to its jurisdiction, control, and power of dis-
position.” § 1332(1). The OCSLA then sets forth “detailed 
provisions for the exercise of exclusive jurisdiction in the 
area and for the leasing and development of the resources of 
the seabed.” United States v. Maine, 420 U. S. 515, 527 
(1975); see §§ 1334–1354. 
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Of primary relevance here, the OCSLA defnes the body 
of law that governs the OCS. First, in § 1333(a)(1), the 
OCSLA extends “[t]he Constitution and laws and civil and 
political jurisdiction of the United States” to the OCS. Sec-
tion 1333(a)(1) provides that federal law applies “to the same 
extent as if the [OCS] were an area of exclusive Federal 
jurisdiction located within a State.” Then, § 1333(a)(2)(A) 
provides: 

“To the extent that they are applicable and not incon-
sistent with this subchapter or with other Federal laws 
and regulations of the Secretary now in effect or hereaf-
ter adopted, the civil and criminal laws of each adjacent 
State, now in effect or hereafter adopted, amended, or 
repealed are declared to be the law of the United States 
for that portion of the subsoil and seabed of the outer 
Continental Shelf, and artifcial islands and fxed struc-
tures erected thereon, which would be within the area 
of the State if its boundaries were extended seaward to 
the outer margin of the outer Continental Shelf . . . .” 

Section 1333(a)(2)(A) also states that “[a]ll of such applicable 
laws shall be administered and enforced by the appropriate 
officers and courts of the United States.” Finally, 
§ 1333(a)(3) emphasizes that “[t]he provisions of this section 
for adoption of State law as the law of the United States 
shall never be interpreted as a basis for claiming any interest 
in or jurisdiction on behalf of any State for any purpose 
over” the OCS. 

III 

A 

The question in this case is how to interpret the OCSLA's 
command that state laws be adopted as federal law on the 
OCS “[t]o the extent that they are applicable and not incon-
sistent” with other federal law. § 1333(a)(2)(A). Echoing 
the Ninth Circuit, Newton argues that state law is “applica-
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ble” on the OCS whenever it pertains to the subject matter 
at issue. Newton further argues that state law is only “in-
consistent” with federal law if it is incompatible with the 
federal scheme. In essence, Newton's argument is that 
state law is “inconsistent” only if it would be pre-empted 
under our ordinary pre-emption principles. 

Parker, on the other hand, argues that state law is not 
“applicable” on the OCS in the absence of a gap in federal 
law that needs to be flled. Moreover, Parker argues that 
state law can be “inconsistent” with federal law even if it is 
possible for a party to satisfy both sets of laws. Specifcally, 
Parker contends that, although the FLSA normally accom-
modates more protective state wage-and-hour laws, such 
laws are inconsistent with the FLSA when adopting state 
law as surrogate federal law because federal law would then 
contain two different standards. 

B 

Although this is a close question of statutory interpreta-
tion, on the whole we fnd Parker's approach more persuasive 
because “ `the words of a statute must be read in their con-
text and with a view to their place in the overall statutory 
scheme.' ” Roberts v. Sea-Land Services, Inc., 566 U. S. 93, 
101 (2012). That rule is particularly relevant here, as the 
terms “applicable” and “not inconsistent” are susceptible of 
interpretations that would deprive one term or the other of 
meaning. If Newton is right that “applicable” merely means 
relevant to the subject matter, then the word adds nothing 
to the statute, for an irrelevant law would never be “applica-
ble” in that sense. Cf. Ransom v. FIA Card Services, N. A., 
562 U. S. 61, 70 (2011) (declining to interpret the word “appli-
cable” in such a way that Congress “could have omitted the 
term . . . altogether”). And if Parker is right that “applica-
ble” means “necessary to fll a gap in federal law,” it is hard 
to imagine circumstances in which “not inconsistent” would 
add anything to the statute, for a state law would rarely be 
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inconsistent with a federal law that leaves a gap that needs 
to be flled. Moreover, when the OCSLA was enacted, the 
term “inconsistent” could mean either “incompatible,” as 
Newton contends, or merely “inharmonious,” as Parker ar-
gues. Webster's New International Dictionary 1259 (2d ed. 
1953); see also Funk & Wagnalls New Standard Dictionary 
1245 (1957) (“logically discrepant” or “disagreeing” and “dis-
cordant”); The New Century Dictionary 811 (1953) (“self-
contradictory” or “at variance”); 5 Oxford English Dictionary 
173 (1933) (“incongruous” or “not agreeing in substance, 
spirit, or form”). In short, the two terms standing alone do 
not resolve the question before us. Particularly given their 
indeterminacy in isolation, the terms should be read together 
and interpreted in light of the entire statute. See Star Ath-
letica, L. L. C. v. Varsity Brands, Inc., 580 U. S. 405, 414 
(2017) (“ ̀ [I]nterpretation of a phrase of uncertain reach is 
not confned to a single sentence when the text of the whole 
statute gives instruction as to its meaning' ”). 

Our pre-OCSLA decisions made clear that the Federal 
Government controlled the OCS in every respect, and the 
OCSLA reaffrmed the central role of federal law on the 
OCS. See supra, at 606–607. As discussed, the OCSLA 
gives the Federal Government complete “jurisdiction, con-
trol, and power of disposition” over the OCS, while giving 
the States no “interest in or jurisdiction” over it. §§ 1332(1), 
1333(a)(3). The statute applies federal law to the OCS “to 
the same extent as if the [OCS] were an area of exclusive 
Federal jurisdiction located within a State.” § 1333(a)(1). 
Accordingly, the only law on the OCS is federal law, and state 
laws are adopted as federal law only “[t]o the extent that 
they are applicable and not inconsistent with” federal law. 
§ 1333(a)(2)(A). 

Taken together, these provisions convince us that state 
laws can be “applicable and not inconsistent” with federal 
law under § 1333(a)(2)(A) only if federal law does not address 
the relevant issue. As we have said before, the OCSLA 
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makes apparent “that federal law is `exclusive' in its regula-
tion of [the OCS], and that state law is adopted only as surro-
gate federal law.” Rodrigue v. Aetna Casualty & Surety 
Co., 395 U. S. 352, 357 (1969). The OCSLA extends all fed-
eral law to the OCS, and instead of also extending state law 
writ large, it borrows only certain state laws. These laws, 
in turn, are declared to be federal law and are administered 
by federal offcials. Given the primacy of federal law on the 
OCS and the limited role of state law, it would make little 
sense to treat the OCS as a mere extension of the adjacent 
State, where state law applies unless it conficts with federal 
law. See PLIVA, Inc. v. Mensing, 564 U. S. 604, 617–618 
(2011). That type of pre-emption analysis is applicable only 
where the overlapping, dual jurisdiction of the Federal and 
State Governments makes it necessary to decide which law 
takes precedence. But the OCS is not, and never was, part 
of a State, so state law has never applied of its own force. 
Because federal law is the only law on the OCS, and there 
has never been overlapping state and federal jurisdiction 
there, the statute's reference to “not inconsistent” state laws 
does not present the ordinary question in pre-emption 
cases—i. e., whether a confict exists between federal and 
state law. Instead, the question is whether federal law has 
already addressed the relevant issue; if so, state law address-
ing the same issue would necessarily be inconsistent with 
existing federal law and cannot be adopted as surrogate fed-
eral law. Put another way, to the extent federal law applies 
to a particular issue, state law is inapplicable. 

C 

Apart from § 1333(a)(2)'s place in the overall statutory 
scheme, several other considerations support our interpreta-
tion, which accords with the standard long applied by the 
Fifth Circuit, see Continental Oil, 417 F. 2d, at 1036–1037. 
First, if Newton were correct that the choice-of-law question 
on the OCS is the same as it would be in an adjacent State, 
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much of the OCSLA would be unnecessary. Second, our in-
terpretation is consistent with the federal-enclave model— 
a model that the OCSLA expressly invokes—and the his-
torical development of the statute. And third, the Court's 
precedents have treated the OCSLA in accord with our 
interpretation. 

1 

Under Newton's interpretation, state law would apply un-
less pre-empted by federal law, meaning that the OCS would 
be treated essentially the same as the adjacent State. See 
Tr. of Oral Arg. 49. But that interpretation would render 
much of the OCSLA unnecessary. For example, the statute 
would not have needed to adopt state law as federal law or 
say that federal law applies on the OCS as if it “were an 
area of exclusive Federal jurisdiction located within a State.” 
§§ 1333(a)(1)–(2). It could have simply defned which State's 
law applied on the OCS and given federal offcials and courts 
the authority to enforce the law. And the statute would not 
have needed to limit state laws on the OCS to those “applica-
ble and not inconsistent” with federal law (as Newton under-
stands those words), for irrelevant laws never apply and fed-
eral law is always “supreme,” U. S. Const., Art. VI, cl. 2. 
Newton's interpretation deprives much of the statute of any 
import, violating the “ ̀ cardinal principle' of interpretation 
that courts `must give effect, if possible, to every clause and 
word of a statute.' ” Loughrin v. United States, 573 U. S. 
351, 358 (2014). 

2 

Further support for our interpretation comes from the 
statute's treatment of the OCS as “an area of exclusive Fed-
eral jurisdiction located within a State”—i. e., as “an upland 
federal enclave.” § 1333(a)(1); Rodrigue, supra, at 366. It 
is a commonplace of statutory interpretation that “Congress 
legislates against the backdrop of existing law.” McQuig-
gin v. Perkins, 569 U. S. 383, 398, n. 3 (2013). Generally, 
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when an area in a State becomes a federal enclave, “only the 
[state] law in effect at the time of the transfer of jurisdiction 
continues in force” as surrogate federal law. James Stew-
art & Co. v. Sadrakula, 309 U. S. 94, 100 (1940). Existing 
state law typically does not continue in force, however, to 
the extent it conficts with “federal policy.” Paul v. United 
States, 371 U. S. 245, 269 (1963); see Chicago, R. I. & P. R. 
Co. v. McGlinn, 114 U. S. 542, 547 (1885). And going for-
ward, state law presumptively does not apply to the enclave. 
See Sadrakula, supra, at 100; see also Paul, supra, at 268; 
Pacifc Coast Dairy, Inc. v. Department of Agriculture of 
Cal., 318 U. S. 285, 294 (1943). This approach ensures “that 
no area however small will be left without a developed legal 
system for private rights,” while simultaneously retaining 
the primacy of federal law and requiring future statutory 
changes to be made by Congress. Sadrakula, supra, at 100; 
United States v. Tax Comm'n of Miss., 412 U. S. 363, 370, 
n. 12 (1973).1 

The original version of the OCSLA both treated the OCS 
as a federal enclave and adopted only the “applicable and not 
inconsistent” laws of the adjacent State that were in effect 
as of the effective date of the Act. 43 U. S. C. § 1333(a)(2) 
(1970 ed.); see § 1333(a)(1) (1970 ed.) (deeming the OCS “an 
area of exclusive Federal jurisdiction located within a 
State”). This textual connection between the OCSLA and 
the federal-enclave model suggests that, like the generally 
applicable enclave rule, the OCSLA sought to make all OCS 
law federal yet also “provide a suffciently detailed legal 
framework to govern life” on the OCS. Shell Oil, 488 U. S., 
at 27. Once that framework was established, federal law 
(including previously adopted state law) provided a suffcient 

1 These general rules “may be qualifed in accordance with agreements 
reached by the respective governments.” Sadrakula, 309 U. S., at 99; see 
also Paul, 371 U. S., at 268 (“[A] State may not legislate with respect to a 
federal enclave unless it reserved the right to do so when it gave its con-
sent to the purchase by the United States”). 
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legal structure to accomplish that purpose, eliminating the 
need to adopt new state laws. The federal-state balance in 
a typical federal enclave is quite different than in a State, 
and that difference is all the more striking on the OCS, which 
was never under state control. The text and context of the 
OCSLA therefore suggest that state law is not adopted to 
govern the OCS where federal law is on point. 

Although Congress later amended the OCSLA to adopt 
state law on an ongoing basis, this amendment only confrms 
the connection between the OCSLA and the federal-enclave 
model. Beginning in 1825, when “federal statutory law pun-
ished only a few crimes committed on federal enclaves,” Con-
gress enacted several Assimilative Crimes Acts (ACAs) that 
“borrow[ed] state law to fll gaps in the federal criminal law” 
on enclaves. Lewis v. United States, 523 U. S. 155, 160 
(1998); see 18 U. S. C. § 13(a) (criminalizing “any act or omis-
sion which, although not made punishable by any enactment 
of Congress, would be punishable if committed or omitted 
within the jurisdiction of the” relevant State or territory). 
Mirroring the general enclave rule discussed above, the frst 
ACA was limited to state laws in existence when the Act 
was passed. United States v. Sharpnack, 355 U. S. 286, 291 
(1958). Because of this limitation, the initial ACA “gradu-
ally lost much of its effectiveness in maintaining current con-
formity with state criminal laws,” and Congress eventually 
provided for the adoption of the state laws in effect at the 
time of the crime. Id., at 291–292. After this Court upheld 
this ongoing adoption of state criminal law against a nondele-
gation challenge, see id., at 294, Congress amended the 
OCSLA to borrow state laws “ ̀ in effect or hereafter 
adopted, amended, or repealed.' ” § 19(f), 88 Stat. 2146. At 
the same time, Congress left unchanged the features of the 
OCSLA that we have emphasized above—i. e., that the only 
law on the OCS is federal, and that state law is adopted only 
when it is “applicable and not inconsistent” with existing fed-
eral law. Thus, we do not understand the statutory amend-
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ment to alter our conclusion. If anything, this history rein-
forces that the OCS should be treated as an exclusive federal 
enclave, not an extension of a State, and that the OCSLA, 
like the ACAs, does not adopt state law “where there is no 
gap to fll.” Lewis, supra, at 163. 

3 

Finally, our interpretation accords with the Court's prece-
dents construing the OCSLA. We frst interpreted the 
OCSLA's choice-of-law provision in Rodrigue v. Aetna Cas-
ualty & Surety Co., where we considered whether suits 
brought by the families of men killed on OCS drilling rigs 
could proceed under only the federal Death on the High Seas 
Act or also under state law. 395 U. S., at 352–353. We em-
phasized that under the OCSLA, the body of law applicable 
to the OCS “was to be federal law of the United States, 
applying state law only as federal law and then only when 
not inconsistent with applicable federal law.” Id., at 355– 
356. We explained that “federal law, because of its limited 
function in a federal system, might be inadequate to cope 
with the full range of potential legal problems,” and that the 
OCSLA “supplemented gaps in the federal law with state 
law through the `adoption of State law as the law of the 
United States.' ” Id., at 357 (quoting § 1333(a)(3)). We reit-
erated that the statutory language makes it “evident” “that 
federal law is `exclusive' ” on the OCS and that “state law 
could be used to fll federal voids.” Id., at 357–358. After 
concluding that the Death on the High Seas Act did not apply 
to accidents on the OCS and thus left a gap related to wrong-
ful deaths, we held that state law provided the rule of deci-
sion. We explained that “the inapplicability of the [federal 
Act] removes any obstacle to the application of state law 
by incorporation as federal law through” the OCSLA. Id., 
at 366. 

Two years later, in Chevron Oil Co. v. Huson, 404 U. S. 97 
(1971), the Court again viewed the OCSLA as adopting state 
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law to fll in federal-law gaps. In Huson, the question was 
whether federal admiralty law or a state statute governed a 
tort action arising from an injury that occurred on the OCS. 
Id., at 98–99. Describing Rodrigue's analysis, we explained 
that where “there exists a substantial `gap' in federal law,” 
“state law remedies are not `inconsistent' with applicable fed-
eral law.” 404 U. S., at 101. We highlighted that “state law 
was needed” as surrogate federal law because federal law 
alone did not provide “ ̀ a complete body of law,' ” which is 
why “Congress specifed that a comprehensive body of state 
law should be adopted by the federal courts in the absence 
of existing federal law.” Id., at 103–104. In other words, 
the OCSLA “made clear provision for flling in the `gaps' in 
federal law.” Id., at 104. And because Congress had de-
cided not to apply federal admiralty law on the OCS, leaving 
a gap on the relevant issue, we held that it was appropriate 
to “absor[b]” the state law as federal law. Id., at 104, 109. 

In Gulf Offshore Co. v. Mobil Oil Corp., 453 U. S. 473 
(1981), we once again emphasized that “[a]ll law applicable to 
the [OCS] is federal law” and that the “OCSLA borrows the 
`applicable and not inconsistent' laws of the adjacent States” 
“to fll the substantial `gaps' in the coverage of federal law.” 
Id., at 480. We noted that under the OCSLA, the Federal 
Government “retain[ed] exclusive . . . control of the adminis-
tration of the [OCS],” and that state law is incorporated “to 
fll gaps in federal law.” Id., at 480, n. 7. 

These precedents confirm our understanding of the 
OCSLA. Although none decided the precise question before 
us, much of our prior discussion of the OCSLA would make 
little sense if the statute essentially treated the OCS as an 
extension of the adjacent State. In Rodrigue, for example, 
there was no question that the state law at issue pertained to 
the subject matter or that the relevant federal law expressly 
preserved state laws regulating the same subject. See 395 
U. S., at 355; 46 U. S. C. § 767 (1964 ed.). Under Newton's 
interpretation, that should have ended the case. Yet the 
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Court instead analyzed at length whether the federal law 
extended to the OCS. See 395 U. S., at 359–366. It would 
be odd for our decisions to focus so closely on the gap-flling 
role of state law under the OCSLA if, as Newton argues, the 
existence of a federal-law gap is irrelevant. Our consistent 
understanding of the OCSLA remains: All law on the OCS 
is federal, and state law serves a supporting role, to be 
adopted only where there is a gap in federal law's coverage. 

In sum, the standard we adopt today is supported by the 
statute's text, structure, and history, as well as our prece-
dents. Under that standard, if a federal law addresses the 
issue at hand, then state law is not adopted as federal law 
on the OCS.2 

IV 

Applying this standard, some of Newton's present claims 
are readily resolvable. For instance, some of his claims are 
premised on the adoption of California law requiring pay-
ment for all time that Newton spent on standby. See Men-
diola v. CPS Security Solutions, Inc., 60 Cal. 4th 833, 842, 
340 P. 3d 355, 361 (2015); Cal. Lab. Code Ann. § 510(a) (West 
2011). But federal law already addresses this issue. See 
29 CFR § 785.23 (2018) (“An employee who resides on his 
employer's premises on a permanent basis or for extended 
periods of time is not considered as working all the time he 
is on the premises”); see also 29 U. S. C. § 207(a). Therefore, 
this California law does not provide the rule of decision on 
the OCS, and to the extent Newton's OCS-based claims rely 
on that law, they necessarily fail. 

Likewise, to the extent Newton's OCS-based claims rely 
on the adoption of the California minimum wage (currently 

2 Of course, it is conceivable that state law might be “inconsistent” with 
federal law for purposes of § 1333(a)(2) even absent an on-point federal 
law. For example, federal law might contain a deliberate gap, making 
state law inconsistent with the federal scheme. Or, state law might be 
inconsistent with a federal law addressing a different issue. We do not 
foreclose these or other possible inconsistencies. 
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$12), Cal. Lab. Code Ann. § 1182.12(b) (West Supp. 2019), the 
FLSA already provides for a minimum wage, 29 U. S. C. 
§ 206(a)(1), so the California minimum wage does not apply. 
Newton points out that the FLSA sets a minimum wage of 
“not less than . . . $7.25 an hour,” ibid. (emphasis added), and 
does not “excuse noncompliance with any Federal or State 
law . . . establishing a [higher] minimum wage,” § 218(a). 
But whatever the import of these provisions in an ordinary 
pre-emption case, they do not help Newton here, for the 
question under the OCSLA is whether federal law addresses 
the minimum wage on the OCS. It does. Therefore, the 
California minimum wage is not adopted as federal law and 
does not apply on the OCS. 

Newton's other claims were not analyzed by the Court of 
Appeals, and the parties have provided little briefng on 
those claims. Moreover, the Court of Appeals held that 
Newton should be given leave to amend his complaint. Be-
cause we cannot fnally resolve whether Parker was entitled 
to judgment on the pleadings, we vacate the judgment of 
the Court of Appeals, and the case is remanded for further 
proceedings consistent with this opinion. 

It is so ordered. 
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SERVICE et al. 
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No. 17–1594. Argued February 19, 2019—Decided June 10, 2019 

The Leahy-Smith America Invents Act (AIA) of 2011 created the Patent 
Trial and Appeal Board, 35 U. S. C. § 6(c), and established three types 
of administrative review proceedings before the Board that enable a 
“person” other than the patent owner to challenge the validity of a pat-
ent post-issuance: (1) “inter partes review,” § 311; (2) “post-grant re-
view,” § 321; and (3) “covered-business-method review” (CBM review), 
note following § 321. After an adjudicatory proceeding, the Board 
either confrms the patent claims or cancels some or all of them, 
§§ 318(b), 328(b). Any “dissatisfed” party may then seek judicial re-
view in the Federal Circuit, §§ 319, 329. In addition to AIA review 
proceedings, a patent can be reexamined either in federal court during 
a defense to an infringement suit, § 282(b), or in an ex parte reexamina-
tion by the Patent Offce, §§ 301(a), 302(a). 

Return Mail, Inc., owns a patent that claims a method for processing 
undeliverable mail. The Postal Service subsequently introduced an en-
hanced address-change service to process undeliverable mail, which Re-
turn Mail asserted infringed its patent. The Postal Service petitioned 
for ex parte reexamination of the patent, but the Patent Offce confrmed 
the patent's validity. Return Mail then sued the Postal Service in the 
Court of Federal Claims, seeking compensation for the unauthorized 
use of its invention. While that suit was pending, the Postal Service 
petitioned for CBM review. The Patent Board concluded that the sub-
ject matter of Return Mail's claims was ineligible to be patented and 
thus canceled the claims underlying its patent. The Federal Circuit 
affrmed, concluding, as relevant here, that the Government is a “per-
son” eligible to petition for CBM review. 

Held: The Government is not a “person” capable of instituting the three 
AIA review proceedings. Pp. 626–637. 

(a) In the absence of an express defnition of the term “person” in the 
patent statutes, the Court applies a “longstanding interpretive pre-
sumption that `person' does not include the sovereign,” and thus ex-
cludes a federal agency like the Postal Service. Vermont Agency of 
Natural Resources v. United States ex rel. Stevens, 529 U. S. 765, 780– 
781. This presumption refects “common usage,” United States v. Mine 
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Workers, 330 U. S. 258, 275, as well as an express directive from Con-
gress in the Dictionary Act, 1 U. S. C. § 1. The Dictionary Act does not 
include the Federal Government among the persons listed in the defni-
tion of “person” that courts use “[i]n determining the meaning of any 
Act of Congress, unless the context indicates otherwise,” § 1. Contrary 
to the Postal Service's contention otherwise, this Court has, in several 
instances, applied the presumption against treating the Government as 
a statutory person even when, as here, doing so would exclude the Gov-
ernment or one of its agencies from accessing a beneft or favorable 
procedural device. See, e. g., United States v. Cooper Corp., 312 U. S. 
600, 604–605, 614. Thus, the Court here proceeds from the presumption 
that the Government is not a “person” authorized to initiate these pro-
ceedings absent an affrmative showing to the contrary. Pp. 626–628. 

(b) The Postal Service must point to some indication in the AIA's 
text or context affrmatively showing that Congress intended to include 
the Government as a “person,” but its arguments are unpersuasive. 
Pp. 628–636. 

(1) The Postal Service frst argues that the AIA's reference to a 
“person” in the context of post-issuance review proceedings must in-
clude the Government because other references to persons in the patent 
statutes appear to do so. The consistent-usage principle—i. e., when 
Congress uses a word to mean one thing in one part of the statute, it 
will mean the same thing elsewhere in the statute—however, “ ̀ readily 
yields to context,' ” especially when a statutory term is used throughout 
a statute and takes on “distinct characters” in distinct statutory provi-
sions. Utility Air Regulatory Group v. EPA, 573 U. S. 302, 320. 
Here, where there are at least 18 references to “person[s]” in the Patent 
Act and the AIA, no clear trend is shown: Sometimes “person” plainly 
includes or excludes the Government, but sometimes, as here, it might 
be read either way. The mere existence of some Government-inclusive 
references cannot make the “affrmative showing,” Stevens, 529 U. S., at 
781, required to overcome the presumption that the Government is not a 
“person” eligible to petition for AIA review proceedings. Pp. 628–632. 

(2) The Postal Service next points to the Federal Government's 
longstanding history with the patent system, arguing that because fed-
eral offcers have been able to apply for patents in the name of the 
United States since 1883, Congress must have intended to allow the 
Government access to AIA review proceedings. But the Government's 
ability to obtain a patent does not speak to whether Congress meant 
for the Government to participate as a third-party challenger in AIA 
proceedings established only eight years ago. Moreover, even assum-
ing that the Government may petition for ex parte reexamination of 
an issued patent, as a 1981 Patent Offce Manual of Patent Examining 
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Procedure (MPEP) indicates, an ex parte reexamination process is fun-
damentally different from an AIA review proceeding. The former 
process is internal, and the party challenging the patent may not partici-
pate. By contrast, adversarial, adjudicatory AIA review proceedings 
are between the “person” who petitioned for review and the patent 
owner; they include briefng, a hearing, discovery, and the presentation 
of evidence; and the losing party has appeal rights. Congress may have 
had good reason to authorize the Government to initiate a hands-off 
ex parte reexamination but not to become a party to the AIA's full-
blown adversarial proceeding. Nothing suggests that Congress had the 
1981 MPEP statement about ex parte reexamination in mind when it 
created the AIA review proceedings. And because there is no “settled” 
meaning of the term “person” with respect to the newly established 
AIA review proceedings, see Bragdon v. Abbott, 524 U. S. 624, 645, the 
MPEP does not justify putting aside the presumptive meaning of “per-
son.” Pp. 632–634. 

(3) Finally, the Postal Service argues that it must be a “person” 
who may petition for AIA review proceedings because, like other poten-
tial infringers, it is subject to civil liability and can assert a defense of 
patent invalidity. It would thus be anomalous, the Postal Service pos-
its, to deny it a beneft afforded to other infringers—namely, the ability 
to challenge a patent de novo before the Patent Offce, rather than only 
with clear and convincing evidence in defense to an infringement suit. 
Federal agencies, however, face lower and more calculable risks than 
nongovernmental actors, so it is reasonable for Congress to have treated 
them differently. Excluding federal agencies from AIA review pro-
ceedings also avoids the awkward situation of having a civilian patent 
owner defend the patentability of her invention in an adversarial, adju-
dicatory proceeding initiated by one federal agency and overseen by a 
different federal agency. Pp. 634–636. 

868 F. 3d 1350, reversed and remanded. 

Sotomayor, J., delivered the opinion of the Court, in which Roberts, 
C. J., and Thomas, Alito, Gorsuch, and Kavanaugh, JJ., joined. 
Breyer, J., fled a dissenting opinion, in which Ginsburg and Kagan, JJ., 
joined, post, p. 637. 

Beth S. Brinkmann argued the cause for petitioner. With 
her on the briefs were Richard L. Rainey, Kevin F. King, 
Nicholas L. Evoy, and Daniel G. Randolph. 

Deputy Solicitor General Stewart argued the cause for 
respondents. With him on the brief were Solicitor General 
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Francisco, Assistant Attorney General Hunt, Jonathan Y. 
Ellis, Mark R. Freeman, and Megan Barbero.* 

Justice Sotomayor delivered the opinion of the Court. 

In the Leahy-Smith America Invents Act of 2011, 35 
U. S. C. § 100 et seq., Congress created the Patent Trial and 
Appeal Board and established three new types of administra-
tive proceedings before the Board that allow a “person” 
other than the patent owner to challenge the validity of a 
patent post-issuance. The question presented in this case is 
whether a federal agency is a “person” able to seek such 
review under the statute. We conclude that it is not. 

I 

A 

The Constitution empowers Congress “[t]o promote the 
Progress of Science and useful Arts, by securing for limited 
Times to Authors and Inventors the exclusive Right to their 
respective . . . Discoveries.” Art. I, § 8, cl. 8. Pursuant 
to that authority, Congress established the United States 
Patent and Trademark Offce (Patent Offce) and tasked it 

*Briefs of amici curiae urging reversal were fled for the CATO Insti-
tute et al. by Gregory A. Castanias, David B. Cochran, Benjamin M. 
Flowers, and Ilya Shapiro; for the Chamber of Commerce of the United 
States of America by Pratik A. Shah, James E. Tysse, Martine E. Cic-
coni, and Daryl Joseffer; for Pharmaceutical Research and Manufacturers 
of America by Jonathan G. Cedarbaum, James C. Stansel, and David E. 
Korn; and for Seven Law Professors by Matthew J. Dowd. 

Briefs of amici curiae urging affrmance were fled for the R Street 
Institute by Charles Duan; and for Tejas N. Narechania by Sarah Boyce 
and Mr. Narechania, pro se. 

Briefs of amici curiae were fled for the American Intellectual Property 
Law Association by Blair A. Silver and Sheldon H. Klein; for the Intellec-
tual Property Owners Association by Lauren A. Degnan and Mark W. 
Lauroesch; and for the New York Intellectual Property Law Association 
by Robert M. Isackson, Charles R. Macedo, David P. Goldberg, Jung S. 
Hahm, and Robert J. Rando. 
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with “the granting and issuing of patents.” 35 U. S. C. 
§§ 1, 2(a)(1). 

To obtain a patent, an inventor submits an application de-
scribing the proposed patent claims to the Patent Offce. 
See §§ 111(a)(1), 112. A patent examiner then reviews the 
application and prior art (the information available to the 
public at the time of the application) to determine whether 
the claims satisfy the statutory requirements for patentabil-
ity, including that the claimed invention is useful, novel, non-
obvious, and contains eligible subject matter. See §§ 101, 
102, 103. If the Patent Offce accepts the claim and issues a 
patent, the patent owner generally obtains exclusive rights 
to the patented invention throughout the United States for 
20 years. §§ 154(a)(1), (2). 

After a patent issues, there are several avenues by which 
its validity can be revisited. The frst is through a defense 
in an infringement action. Generally, one who intrudes 
upon a patent without authorization “infringes the patent” 
and becomes subject to civil suit in the federal district 
courts, where the patent owner may demand a jury trial and 
seek monetary damages and injunctive relief. §§ 271(a), 
281–284. If, however, the Federal Government is the al-
leged patent infringer, the patent owner must sue the Gov-
ernment in the United States Court of Federal Claims and 
may recover only “reasonable and entire compensation” for 
the unauthorized use. 28 U. S. C. § 1498(a). 

Once sued, an accused infringer can attempt to prove by 
clear and convincing evidence “that the patent never should 
have issued in the frst place.” Microsoft Corp. v. i4i L. P., 
564 U. S. 91, 96–97 (2011); see 35 U. S. C. § 282(b). If a de-
fendant succeeds in showing that the claimed invention falls 
short of one or more patentability requirements, the court 
may deem the patent invalid and absolve the defendant of 
liability. 

The Patent Offce may also reconsider the validity of is-
sued patents. Since 1980, the Patent Act has empowered 
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the Patent Offce “to reexamine—and perhaps cancel—a pat-
ent claim that it had previously allowed.” Cuozzo Speed 
Technologies, LLC v. Lee, 579 U. S. 261, 267 (2016). This 
procedure is known as ex parte reexamination. “Any per-
son at any time” may cite to the Patent Offce certain prior 
art that may “bea[r] on the patentability of any claim of a 
particular patent”; and the person may additionally request 
that the Patent Offce reexamine the claim on that basis. 35 
U. S. C. §§ 301(a), 302. If the Patent Offce concludes that 
the prior art raises “a substantial new question of patentabil-
ity,” the agency may reexamine the patent and, if warranted, 
cancel the patent or some of its claims. §§ 303(a), 304–307. 
The Director of the Patent Offce may also, on her “own ini-
tiative,” initiate such a proceeding. § 303(a). 

In 1999 and 2002, Congress added an “inter partes reexam-
ination” procedure, which similarly invited “[a]ny person at 
any time” to seek reexamination of a patent on the basis of 
prior art and allowed the challenger to participate in the 
administrative proceedings and any subsequent appeal. See 
§ 311(a) (2000 ed.); §§ 314(a), (b) (2006 ed.); Cuozzo Speed 
Technologies, 579 U. S., at 267. 

B 

In 2011, Congress overhauled the patent system by enact-
ing the America Invents Act (AIA), which created the Patent 
Trial and Appeal Board and phased out inter partes re-
examination. See 35 U. S. C. § 6; H. R. Rep. No. 112–98, 
pt. 1, pp. 46–47. In its stead, the AIA tasked the Board 
with overseeing three new types of post-issuance review 
proceedings. 

First, the “inter partes review” provision permits “a per-
son” other than the patent owner to petition for the review 
and cancellation of a patent on the grounds that the invention 
lacks novelty or nonobviousness in light of “patents or prin-
ted publications” existing at the time of the patent applica-
tion. § 311. 
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Second, the “post-grant review” provision permits “a per-
son who is not the owner of a patent” to petition for review 
and cancellation of a patent on any ground of patentability. 
§ 321; see §§ 282(b)(2), (3). Such proceedings must be 
brought within nine months of the patent's issuance. § 321. 

Third, the “covered-business-method review” (CBM re-
view) provision provides for changes to a patent that claims 
a method for performing data processing or other operations 
used in the practice or management of a fnancial product or 
service. AIA §§ 18(a)(1), (d)(1), 125 Stat. 329, note following 
35 U. S. C. § 321, p. 1442. CBM review tracks the “standards 
and procedures of” post-grant review with two notable ex-
ceptions: CBM review is not limited to the nine months fol-
lowing issuance of a patent, and “[a] person” may fle for 
CBM review only as a defense against a charge or suit for 
infringement. § 18(a)(1)(B), 125 Stat. 330.1 

The AIA's three post-issuance review proceedings are ad-
judicatory in nature. Review is conducted by a three-
member panel of the Patent Trial and Appeal Board, 35 
U. S. C. § 6(c), and the patent owner and challenger may seek 
discovery, fle affdavits and other written memoranda, and 
request an oral hearing, see §§ 316, 326; AIA § 18(a)(1), 125 
Stat. 329; Oil States Energy Services, LLC v. Greene's En-
ergy Group, LLC, 584 U. S. 325, 331 (2018). The petitioner 
has the burden of proving unpatentability by a preponder-
ance of the evidence. §§ 282, 316(e), 326(e). The Board then 
either confrms the patent claims or cancels some or all of 
the claims. §§ 318(b), 328(b). Any party “dissatisfed” with 
the Board's fnal decision may seek judicial review in the 
Court of Appeals for the Federal Circuit, §§ 319, 329; see 
§ 141(c), and the Director of the Patent Offce may inter-
vene, § 143. 

In sum, in the post-AIA world, a patent can be reexamined 
either in federal court during a defense to an infringement 

1 The CBM review program will stop accepting new claims in 2020. See 
AIA § 18(a)(3)(A), 125 Stat. 330; 77 Fed. Reg. 48687 (2012). 



Cite as: 587 U. S. 618 (2019) 625 

Opinion of the Court 

action, in an ex parte reexamination by the Patent Offce, or 
in the suite of three post-issuance review proceedings before 
the Patent Trial and Appeal Board. The central question in 
this case is whether the Federal Government can avail itself 
of the three post-issuance review proceedings, including 
CBM review. 

C 

Return Mail, Inc., owns U. S. Patent No. 6,826,548 ('548 
patent), which claims a method for processing mail that is 
undeliverable. Beginning in 2003, the United States Postal 
Service allegedly began exploring the possibility of licensing 
Return Mail's invention for use in handling the country's un-
delivered mail. But the parties never reached an agreement. 

In 2006, the Postal Service introduced an enhanced 
address-change service to process undeliverable mail. Re-
turn Mail's representatives asserted that the new service in-
fringed the '548 patent, and the company renewed its offer 
to license the claimed invention to the Postal Service. In 
response, the Postal Service petitioned for ex parte reexami-
nation of the '548 patent. The Patent Offce canceled the 
original claims but issued several new ones, confrming the 
validity of the '548 patent. Return Mail then sued the 
Postal Service in the Court of Federal Claims, seeking com-
pensation for the Postal Service's unauthorized use of its in-
vention, as reissued by the Patent Offce. 

While the lawsuit was pending, the Postal Service again 
petitioned the Patent Offce to review the '548 patent, this 
time seeking CBM review. The Patent Board instituted re-
view. The Board agreed with the Postal Service that Re-
turn Mail's patent claims subject matter that was ineligible 
to be patented, and it canceled the claims underlying the 
'548 patent. A divided panel of the Court of Appeals for 
the Federal Circuit affrmed. See 868 F. 3d 1350 (2017). As 
relevant here, the Federal Circuit held, over a dissent, that 
the Government is a “person” eligible to petition for CBM 
review. Id., at 1366; see AIA § 18(a)(1)(B), 125 Stat. 330 
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(only a qualifying “person” may petition for CBM review). 
The court then affrmed the Patent Board's decision on the 
merits, invalidating Return Mail's patent claims. 

We granted certiorari to determine whether a federal 
agency is a “person” capable of petitioning for post-issuance 
review under the AIA.2 586 U. S. 959 (2018). 

II 

The AIA provides that only “a person” other than the pat-
ent owner may fle with the Offce a petition to institute a 
post-grant review or inter partes review of an issued patent. 
35 U. S. C. §§ 311(a), 321(a). The statute likewise provides 
that a “person” eligible to seek CBM review may not do so 
“unless the person or the person's real party in interest or 
privy has been sued for infringement.” AIA § 18(a)(1)(B), 
125 Stat. 330. The question in this case is whether the Gov-
ernment is a “person” capable of instituting the three AIA 
review proceedings. 

A 

The patent statutes do not defne the term “person.” In 
the absence of an express statutory defnition, the Court ap-
plies a “longstanding interpretive presumption that `person' 
does not include the sovereign,” and thus excludes a federal 
agency like the Postal Service. Vermont Agency of Natu-
ral Resources v. United States ex rel. Stevens, 529 U. S. 765, 
780–781 (2000); see United States v. Mine Workers, 330 U. S. 
258, 275 (1947); United States v. Cooper Corp., 312 U. S. 600, 
603–605 (1941); United States v. Fox, 94 U. S. 315, 321 (1877). 

2 The Federal Circuit rejected Return Mail's argument that the Postal 
Service cannot petition for CBM review for the independent reason that 
a suit against the Government under 28 U. S. C. § 1498 is not a suit for 
infringement. 868 F. 3d 1350, 1366 (2017). We denied Return Mail's peti-
tion for certiorari on this question and therefore have no occasion to re-
solve it in this case. Accordingly, we assume that a § 1498 suit is one for 
infringement and refer to it as the same. 
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This presumption refects “common usage.” Mine Work-
ers, 330 U. S., at 275. It is also an express directive from 
Congress: The Dictionary Act has since 1947 provided the 
defnition of “ ̀ person' ” that courts use “[i]n determining the 
meaning of any Act of Congress, unless the context indicates 
otherwise.” 1 U. S. C. § 1; see Rowland v. California Men's 
Colony, Unit II Men's Advisory Council, 506 U. S. 194, 199– 
200 (1993). The Act provides that the word “ ̀ person' . . . 
include[s] corporations, companies, associations, frms, part-
nerships, societies, and joint stock companies, as well as indi-
viduals.” § 1. Notably absent from the list of “person[s]” 
is the Federal Government. See Mine Workers, 330 U. S., 
at 275 (reasoning that Congress' express inclusion of part-
nerships and corporations in § 1 implies that Congress did 
not intend to include the Government). Thus, although the 
presumption is not a “hard and fast rule of exclusion,” 
Cooper, 312 U. S., at 604–605, “it may be disregarded only 
upon some affrmative showing of statutory intent to the con-
trary,” Stevens, 529 U. S., at 781. 

The Postal Service contends that the presumption is stron-
gest where interpreting the word “person” to include the 
Government imposes liability on the Government, and is 
weakest where (as here) interpreting “person” in that way 
benefts the Government. In support of this argument, the 
Postal Service points to a different interpretive canon: that 
Congress must unequivocally express any waiver of sover-
eign immunity for that waiver to be effective. See FAA v. 
Cooper, 566 U. S. 284, 290 (2012). That clear-statement rule 
inherently applies only when a party seeks to hold the Gov-
ernment liable for its actions; otherwise immunity is gener-
ally irrelevant. In the Postal Service's view, the presump-
tion against treating the Government as a statutory person 
works in tandem with the clear-statement rule regarding 
immunity, such that both apply only when a statute would 
subject the Government to liability. 
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Our precedents teach otherwise. In several instances, 
this Court has applied the presumption against treating the 
Government as a statutory person when there was no ques-
tion of immunity, and doing so would instead exclude the 
Federal Government or one of its agencies from accessing a 
beneft or favorable procedural device. In Cooper, 312 U. S., 
at 604–605, 614, for example, the Court held that the Federal 
Government was not “ ̀ [a]ny person' ” who could sue for tre-
ble damages under § 7 of the Sherman Anti-Trust Act. Ac-
cord, International Primate Protection League v. Adminis-
trators of Tulane Ed. Fund, 500 U. S. 72, 82–84 (1991) 
(concluding that the National Institutes of Health was not 
authorized to remove an action as a “ ̀ person acting under [a 
federal]' offcer” pursuant to 28 U. S. C. § 1442(a)(1)); Davis 
v. Pringle, 268 U. S. 315, 317–318 (1925) (reasoning that “nor-
mal usages of speech” indicated that the Government was 
not a “person” entitled to priority under the Bankruptcy 
Act); Fox, 94 U. S., at 321 (holding that the Federal Govern-
ment was not a “ ̀ person capable by law of holding real es-
tate,' ” absent “an express defnition to that effect”). 

Thus, although the presumption against treating the Gov-
ernment as a statutory person is “ ̀ particularly applicable 
where it is claimed that Congress has subjected the [sover-
eign] to liability to which they had not been subject before,' ” 
Stevens, 529 U. S., at 781, it is hardly confned to such cases. 
Here, too, we proceed from the presumption that the Govern-
ment is not a “person” authorized to initiate these proceed-
ings absent an affrmative showing to the contrary. 

B 

Given the presumption that a statutory reference to a 
“person” does not include the Government, the Postal Serv-
ice must show that the AIA's context indicates otherwise. 
Although the Postal Service need not cite to “an express 
contrary defnition,” Rowland, 506 U. S., at 200, it must point 
to some indication in the text or context of the statute that 



Cite as: 587 U. S. 618 (2019) 629 

Opinion of the Court 

affrmatively shows Congress intended to include the Gov-
ernment. See Cooper, 312 U. S., at 605. 

The Postal Service makes three arguments for displacing 
the presumption. First, the Postal Service argues that the 
statutory text and context offer suffcient evidence that the 
Government is a “person” with the power to petition for AIA 
review proceedings. Second, the Postal Service contends 
that federal agencies' long history of participation in the pat-
ent system suggests that Congress intended for the Govern-
ment to participate in AIA review proceedings as well. 
Third, the Postal Service maintains that the statute must 
permit it to petition for AIA review because § 1498 sub-
jects the Government to liability for infringement. None 
delivers. 

1 

The Postal Service frst argues that the AIA's reference to 
a “person” in the context of post-issuance review proceedings 
must include the Government because other references to 
persons in the patent statutes appear to do so. Indeed, it is 
often true that when Congress uses a word to mean one 
thing in one part of the statute, it will mean the same thing 
elsewhere in the statute. See Merrill Lynch, Pierce, Fen-
ner & Smith Inc. v. Dabit, 547 U. S. 71, 86 (2006). This prin-
ciple, however, “readily yields to context,” especially when a 
statutory term is used throughout a statute and takes on 
“distinct characters” in distinct statutory provisions. See 
Utility Air Regulatory Group v. EPA, 573 U. S. 302, 320 
(2014) (internal quotation marks omitted). That is the case 
here. The Patent Act and the AIA refer to “person[s]” in at 
least 18 different places, and there is no clear trend: Some-
times “person” plainly includes the Government,3 sometimes 

3 For example, the statute expressly includes the Government as a “per-
son” in § 296(a), which, as enacted, provided that States “shall not be im-
mune . . . from suit in Federal court by any person, including any govern-
mental or nongovernmental entity, for infringement of a patent under 
section 271.” 35 U. S. C. § 296(a) (1988 ed., Supp. IV) (ruled unconstitu-
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it plainly excludes the Government,4 and sometimes—as 
here—it might be read either way. 

Looking on the bright side, the Postal Service and the dis-
sent, see post, at 638, focus on § 207(a)(1), which authorizes 
“[e]ach [f]ederal agency” to “apply for, obtain, and maintain 
patents or other forms of protection . . . on inventions in 
which the Federal Government owns a right, title, or inter-
est.” It follows from § 207(a)(1)'s express inclusion of fed-
eral agencies among those eligible to apply for patents that 
the statute's references to “person[s]” in the subsections gov-
erning the patent-application process and questions of pat-
entability (§§ 102(a), 118, and 119) must also include federal 
agencies.5 In other words, the right described in § 207(a)(1) 
provides a suffcient contextual clue that the word “person”— 
when used in the other provisions governing the application 
process § 207(a)(1) makes available to federal agencies— 
includes the Government. 

tional by Florida Prepaid Postsecondary Ed. Expense Bd. v. College Sav-
ings Bank, 527 U. S. 627, 630 (1999)). 

4 For example, in § 6(a), the Patent Act provides that the administrative 
patent judges constituting the Board must be “persons of competent legal 
knowledge and scientifc ability.” Likewise, § 257(e) requires the Patent 
Offce Director to treat as confdential any referral to the Attorney Gen-
eral of suspected fraud in the patent process unless the United States 
charges “a person” with a criminal offense in connection with the fraud. 
See also § 2(b)(11) (authorizing the Patent Offce to cover the expenses 
of “persons” other than federal employees attending programs on 
intellectual-property protection); § 100(h) (defining a “ `joint research 
agreement' ” as a written agreement between “2 or more persons or enti-
ties”). Some of these provisions (§§ 2(b)(11), 6(a), and 100(h)) were 
enacted as part of the AIA, alongside the AIA review proceedings. See 
125 Stat. 285, 313, 335. 

5 Section 102(a) provides that “[a] person shall be entitled to a patent” 
as long as the patent is novel. Section 118 states that “[a] person to whom 
the inventor has assigned” an invention may fle a patent application. 
Section 119 discusses the effect of a patent application fled in a foreign 
country “by any person” on the patent-application process in the United 
States. 



Cite as: 587 U. S. 618 (2019) 631 

Opinion of the Court 

But § 207(a)(1) provides no such clue as to the interpreta-
tion of the AIA review provisions because it implies nothing 
about what a federal agency may or may not do following 
the issuance of someone else's patent. Conversely, reading 
the review provisions to exclude the Government has no 
bearing on a federal agency's right to obtain a patent under 
§ 207(a)(1). An agency may still apply for and obtain patents 
whether or not it may petition for a review proceeding under 
the AIA seeking cancellation of a patent it does not own. 
There is thus no reason to think that “person” must mean 
the same thing in these two different parts of the statute. 
See Utility Air, 573 U. S., at 320.6 

The Postal Service cites other provisions that may refer 
to the Government—namely, the “intervening rights” provi-
sions that offer certain protections for “any person” who is 
lawfully making or using an invention when the Patent Offce 
modifes an existing patent claim in a way that deems the 
person's (previously lawful) use to be infringement. See 
§§ 252, 307(b), 318(c), 328(c). The Postal Service argues that 
the Government must be among those protected by these 
provisions and from there deduces that it must also be per-
mitted to petition for AIA review proceedings because the 
review provisions and the intervening-rights provisions 
were all added to the Patent Act by the AIA at the same 
time. See Powerex Corp. v. Reliant Energy Services, Inc., 
551 U. S. 224, 232 (2007) (invoking the consistent-usage canon 
where the same term was used in related provisions enacted 
at the same time). 

6 Likewise, we are not persuaded by the dissent's suggestion that 
§ 207(a)(3)—which authorizes federal agencies “to protect and administer 
rights” to federally owned inventions—provides a statutory basis for the 
Postal Service's initiation of AIA review proceedings. See post, at 641– 
642. The statute explains how a federal agency is to “protect” those 
rights: “either directly or through contract,” such as by “acquiring rights 
for and administering royalties” or “licensing.” § 207(a)(3). The AIA re-
view proceedings, which a “person” may initiate regardless of ownership, 
do not fall clearly within the ambit of § 207(a)(3). 
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But regardless of whether the intervening-rights provi-
sions apply to the Government (a separate interpretive ques-
tion that we have no occasion to answer here), the Postal 
Service's chain of inferences overlooks a confounding link: 
The consistent-usage canon breaks down where Congress 
uses the same word in a statute in multiple conficting ways. 
As noted, that is the case here. In the face of such inconsist-
ency, the mere existence of some Government-inclusive 
references cannot make the “affrmative showing,” Stevens, 
529 U. S., at 781, required to overcome the presumption 
that Congress did not intend to include the Government 
among those “person[s]” eligible to petition for AIA review 
proceedings.7 

2 

The Postal Service next points to the Federal Govern-
ment's longstanding history with the patent system. It re-
minds us that federal offcers have been able to apply for 
patents in the name of the United States since 1883, see Act 
of Mar. 3, 1883, 22 Stat. 625—which, in the Postal Service's 
view, suggests that Congress intended to allow the Govern-
ment access to AIA review proceedings as well. But, as al-
ready explained, the Government's ability to obtain a patent 
under § 207(a)(1) does not speak to whether Congress meant 
for the Government to participate as a third-party challenger 
in AIA review proceedings. As to those proceedings, there 
is no longstanding practice: The AIA was enacted just eight 
years ago.8 

7 The dissent responds that we should set aside the statutory references 
to “person[s]” that naturally exclude the Government and instead count 
only those references that expressly or impliedly include the Government. 
See post, at 639–640. But the point of the canon the Postal Service in-
vokes is to ascertain the meaning of a statutory term from its consistent 
usage in other parts of the statute, not to pick sides among differing uses. 

8 Moreover, for those of us who consider legislative history, there is none 
that suggests Congress considered whether the Federal Government or 
its agencies would have access to the AIA review proceedings. 
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More pertinently, the Postal Service and the dissent both 
note that the Patent Offce since 1981 has treated federal 
agencies as “persons” who may cite prior art to the agency 
or request an ex parte reexamination of an issued patent. 
See post, at 641. Recall that § 301(a) provides that “[a]ny 
person at any time may cite to the Offce in writing . . . prior 
art . . . which that person believes to have a bearing on the 
patentability of any claim of a particular patent.” As memo-
rialized in the Patent Offce's Manual of Patent Examining 
Procedure (MPEP), the agency has understood § 301's refer-
ence to “any person” to include “governmental entities.” 
Dept. of Commerce, Patent and Trademark Offce, MPEP 
§§ 2203, 2212 (4th rev. ed., July 1981). 

We might take account of this “executive interpretation” 
if we were determining whether Congress meant to include 
the Government as a “person” for purposes of the ex parte 
reexamination procedures themselves. See, e. g., United 
States v. Hermanos y Compañia, 209 U. S. 337, 339 (1908). 
Here, however, the Patent Offce's statement in the 1981 
MPEP has no direct relevance. Even assuming that the 
Government may petition for ex parte reexamination, 
ex parte reexamination is a fundamentally different process 
than an AIA post-issuance review proceeding.9 Both share 
the common purpose of allowing non-patent owners to bring 
questions of patent validity to the Patent Offce's attention, 
but they do so in meaningfully different ways. 

In an ex parte reexamination, the third party sends infor-
mation to the Patent Offce that the party believes bears on 
the patent's validity, and the Patent Offce decides whether 
to reexamine the patent. If it decides to do so, the reexami-

9 As discussed above, see supra, at 622–624, ex parte reexamination is 
not one of the three new proceedings added by the AIA, and therefore the 
question whether its reference to a “person” includes the Government is 
beyond the scope of the question presented. Moreover, neither party con-
tests that a federal agency may cite prior art to the Patent Offce and ask 
for ex parte reexamination. 
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nation process is internal; the challenger is not permitted to 
participate in the Patent Offce's process. See 35 U. S. C. 
§§ 302, 303. By contrast, the AIA post-issuance review pro-
ceedings are adversarial, adjudicatory proceedings between 
the “person” who petitioned for review and the patent 
owner: There is briefng, a hearing, discovery, and the pres-
entation of evidence, and the losing party has appeal rights. 
See supra, at 624. Thus, there are good reasons Congress 
might have authorized the Government to initiate a hands-
off ex parte reexamination but not to become a party to a 
full-blown adversarial proceeding before the Patent Offce 
and any subsequent appeal. After all, the Government is 
already in a unique position among alleged infringers given 
that 28 U. S. C. § 1498 limits patent owners to bench trials 
before the Court of Federal Claims and monetary damages, 
whereas 35 U. S. C. § 271 permits patent owners to demand 
jury trials in the federal district courts and seek other types 
of relief. 

Thus, there is nothing to suggest that Congress had the 
1981 MPEP statement in mind when it enacted the AIA. It 
is true that this Court has often said, “[w]hen administrative 
and judicial interpretations have settled the meaning of an 
existing statutory provision, repetition of the same language 
in a new statute indicates, as a general matter, the intent to 
incorporate its administrative and judicial interpretations as 
well.” Bragdon v. Abbott, 524 U. S. 624, 645 (1998). But 
there is no “settled” meaning of the term “person” with re-
spect to the newly established AIA review proceedings. 
Accordingly, the MPEP does not justify putting aside the 
presumptive meaning of “person” here. 

3 

Finally, the Postal Service argues that it must be a “per-
son” who may petition for AIA review proceedings because, 
like other potential infringers, it is subject to civil liability 
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and can assert a defense of patent invalidity. See 
§§ 282(b)(2)–(3). In the Postal Service's view, it is anoma-
lous to deny it a beneft afforded to other infringers—the 
ability to challenge a patent de novo before the Patent Offce, 
rather than only as an infringement defense that must be 
proved by clear and convincing evidence. See ibid.; Micro-
soft Corp., 564 U. S., at 95 (holding that § 282's presumption 
of validity in litigation imposes a clear and convincing evi-
dence standard on defendants seeking to prove invalidity). 

The Postal Service overstates the asymmetry. Agencies 
retain the ability under § 282 to assert defenses to infringe-
ment. Once sued, an agency may, like any other accused 
infringer, argue that the patent is invalid, and the agency 
faces the same burden of proof as a defendant in any other 
infringement suit. The Postal Service lacks only the addi-
tional tool of petitioning for the initiation of an administra-
tive proceeding before the Patent Offce under the AIA, a 
process separate from defending an infringement suit. 

We see no oddity, however, in Congress' affording nongov-
ernmental actors an expedient route that the Government 
does not also enjoy for heading off potential infringement 
suits. Those other actors face greater and more uncertain 
risks if they misjudge their right to use technology that is sub-
ject to potentially invalid patents. Most notably, 28 U. S. C. 
§ 1498 restricts a patent owner who sues the Government to 
her “reasonable and entire compensation” for the Govern-
ment's infringing use; she cannot seek an injunction, demand 
a jury trial, or ask for punitive damages, all of which are avail-
able in infringement suits against nongovernmental actors 
under § 271(e)(4). Thus, although federal agencies remain 
subject to damages for impermissible uses, they do not face the 
threat of preliminary injunctive relief that could suddenly 
halt their use of a patented invention, and they enjoy a de-
gree of certainty about the extent of their potential liability 
that ordinary accused infringers do not. Because federal 
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agencies face lower risks, it is reasonable for Congress to 
have treated them differently.10 

Finally, excluding federal agencies from the AIA review 
proceedings avoids the awkward situation that might result 
from forcing a civilian patent owner (such as Return Mail) to 
defend the patentability of her invention in an adversarial, 
adjudicatory proceeding initiated by one federal agency (such 
as the Postal Service) and overseen by a different federal 
agency (the Patent Offce). We are therefore unpersuaded 
that the Government's exclusion from the AIA review pro-
ceedings is suffciently anomalous to overcome the presump-
tion that the Government is not a “person” under the Act.11 

10 If the Government were a “person” under the AIA, yet another anomaly 
might arise under the statute's estoppel provisions. Those provisions gen-
erally preclude a party from relitigating issues in any subsequent proceed-
ings in federal district court, before the International Trade Commission, 
and (for inter partes review and post-grant review) before the Patent Offce. 
See 35 U. S. C. §§ 315(e), 325(e); AIA § 18(a)(1)(D), 125 Stat. 330. Because 
infringement suits against the Government must be brought in the Court 
of Federal Claims—which is not named in the estoppel provisions—the 
Government might not be precluded by statute from relitigating claims 
raised before the Patent Offce if it were able to institute post-issuance 
review under the AIA. See 28 U. S. C. § 1498(a). Although Return Mail 
cites this asymmetry in support of its interpretation, we need not rely on 
it, because Return Mail already prevails for the reasons given above. At 
any rate, the practical effect of the estoppel provisions' potential inapplica-
bility to the Government is uncertain given that this Court has not decided 
whether common-law estoppel applies in § 1498 suits. 

11 Nor do we fnd persuasive the dissent's argument that the Postal Serv-
ice should be allowed to petition for post-issuance review proceedings be-
cause its participation would further the purpose of the AIA: to provide a 
cost-effective and effcient alternative to litigation in the courts. See post, 
at 640–641; H. R. Rep. No. 112–98, pt. 1, pp. 47–48 (2001). Statutes rarely 
embrace every possible measure that would further their general aims, 
and, absent other contextual indicators of Congress' intent to include the 
Government in a statutory provision referring to a “person,” the mere 
furtherance of the statute's broad purpose does not overcome the pre-
sumption in this case. See Cooper, 312 U. S., at 605 (“[I]t is not our func-
tion to engraft on a statute additions which we think the legislature logi-
cally might or should have made”). 
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III 

For the foregoing reasons, we hold that a federal agency 
is not a “person” who may petition for post-issuance review 
under the AIA. The judgment of the United States Court 
of Appeals for the Federal Circuit is therefore reversed, and 
the case is remanded for further proceedings consistent with 
this opinion. 

It is so ordered. 

Justice Breyer, with whom Justice Ginsburg and Jus-
tice Kagan join, dissenting. 

When A sues B for patent infringement, B may defend 
against the lawsuit by claiming that A's patent is invalid. In 
court, B must prove the invalidity of A's patent by “clear and 
convincing evidence.” Microsoft Corp. v. i4i L. P., 564 U. S. 
91, 95 (2011). Congress, however, has also established a va-
riety of administrative procedures that B may use to chal-
lenge the validity of A's patent. Although some of the stat-
utes setting forth these administrative procedures have 
existed for several decades, we consider here the three ad-
ministrative procedures that Congress established in the 
Leahy-Smith America Invents Act of 2011. See ante, at 
623–625. All three involve hearings before the Patent Trial 
and Appeal Board, which is part of the Patent and Trade-
mark Offce. And all three involve a lower burden of proof: 
B need only prove by a preponderance of the evidence 
that A's patent is invalid. 35 U. S. C. §§ 316(e), 326(e); see 
America Invents Act, § 18(a)(1), 125 Stat. 329. 

The America Invents Act states that all three administra-
tive procedures may be invoked only by a “person.” 35 
U. S. C. §§ 311(a), 321(a); America Invents Act, § 18(a)(1)(B), 
125 Stat. 330. Here we must decide whether the Govern-
ment falls within the scope of the word “person.” Are fed-
eral agencies entitled to invoke these administrative proce-
dures on the same terms as private parties? In my view, 
the answer is “yes.” For purposes of these statutes, Gov-
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ernment agencies count as “persons” and so may invoke 
these procedures to challenge the validity of a patent. 

The Court reaches the opposite conclusion based on the 
interpretive presumption that the word “person” excludes 
the Government. See ante, at 627. This presumption, 
however, is “no hard and fast rule of exclusion.” United 
States v. Cooper Corp., 312 U. S. 600, 604–605 (1941). We 
have long said that this presumption may be overcome when 
“ ̀ [t]he purpose, the subject matter, the context, the legisla-
tive history, [or] the executive interpretation . . . indicate an 
intent' ” to include the Government. International Pri-
mate Protection League v. Administrators of Tulane Ed. 
Fund, 500 U. S. 72, 83 (1991) (quoting Cooper, supra, at 605). 
And here these factors indicate that very intent. 

I 

The language of other related patent provisions strongly 
suggests that, in the administrative review statutes at issue 
here, the term “person” includes the Government. 

The Patent Act states that “[e]ach Federal agency is au-
thorized” to “apply for, obtain, and maintain patents or other 
forms of protection . . . on inventions in which the Federal 
Government owns a right, title, or interest.” 35 U. S. C. 
§ 207(a)(1). The Act then provides that a “person” shall be 
“entitled to a patent” if various “[c]onditions for patentabil-
ity” have been met. § 102(a)(1) (emphasis added). It au-
thorizes a “person to whom the inventor has assigned” an 
invention to apply for a patent in some circumstances. § 118 
(emphasis added). And it generally allows “any person” 
who initially fles a patent application in a foreign country to 
obtain in the United States the advantage of that earlier 
fling date. § 119 (emphasis added). Because the Govern-
ment is authorized to “obtain” patents, there is no dispute 
here that the word “person” in these patent-eligibility provi-
sions must include the Government. See ante, at 630. 
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Now consider a few of the statutory provisions that help 
those accused of infringing a patent. Suppose A obtains a 
patent in Year One, modifes this patent in Year Three, and 
then accuses B of infringing the patent as modifed in Year 
Five. What if B's conduct infringes the modifed patent but 
did not infringe A's patent as it originally stood in Year One? 
In these circumstances, Congress has provided that A gener-
ally cannot win an infringement suit against B. The rele-
vant statutes, known as the “intervening rights” provisions, 
state that B is entitled to a defense that his conduct did 
not violate the original, unmodifed patent. §§ 252, 307(b), 
318(c), 328(c). These statutes, several of which were 
enacted alongside the three administrative review proce-
dures in the America Invents Act, provide that a “person” 
may take advantage of this defense. Ibid. (emphasis added). 
Again, as the parties all agree, the word “person” in these 
provisions includes the Government. See Reply Brief 3; 
Lamson v. United States, 117 Fed. Cl. 755, 760 (2014) (noting 
that the Government may “avail itself of any defense that is 
available to a private party in an infringement action”). 

The majority refers to several patent-related provisions 
that use the word “person” but that do not include the Gov-
ernment within the scope of that term. See ante, at 629–630, 
and n. 4. These provisions, however, concern details of ad-
ministration that, almost by defnition, could not involve an en-
tity such as the Government. The frst provision cited by the 
majority says that administrative patent judges must be “per-
sons of competent legal knowledge and scientifc ability.” 
§ 6(a). Patent judges are human beings, not governments or 
corporations or other artifcial entities. The second requires 
the Patent Offce to keep confdential a referral to the Attor-
ney General of possible fraud unless the Government charges 
“a person” with a related criminal offense. § 257(e). Al-
though the word “person” here could refer to a corporation, it 
cannot refer to the Government, for governments do not 
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charge themselves with crimes. The third concerns payment 
for the “subsistence expenses and travel-related expenses” of 
“persons” who attend certain programs relating to intellectual 
property law. § 2(b)(11). But governments as entities do 
not travel, attend events, or incur expenses for “subsistence” 
or “lodging”; only their employees do. Ibid. (The majority 
also refers to a fourth provision, which defnes a “joint re-
search agreement” as an agreement between “2 or more per-
sons or entities.” § 100(h). If the Government is not a “per-
son” under this provision, it is only because the adjacent term 
“entities” already covers the Government.) 

The fact that the word “person” does not apply to the Gov-
ernment where that application is close to logically impossi-
ble proves nothing at all about the word's application here. 
On the one hand, Congress has used the word “person” to 
refer to Government agencies when the statute concerns the 
criteria for obtaining patents, or when the statute concerns 
the availability of certain infringement defenses. On the 
other, Congress has not used the word “person” to refer to 
Government agencies when doing so would be close to logi-
cally impossible, or where the context otherwise makes plain 
that the Government is not a “person.” The provisions at 
issue here, which establish administrative procedures for the 
beneft of parties accused of infringement, are much closer 
to the former category than the latter. It therefore makes 
little sense to presume that the word “person” excludes the 
Government, for the surrounding provisions point to the op-
posite conclusion. 

II 

The statutes' purposes, as illuminated by the legislative 
history and longstanding executive interpretation, show 
even more clearly that Congress intended the term “person” 
to include the Government in this context. 

Congress enacted the new administrative review proce-
dures for two basic reasons. First, Congress sought to “im-
prove the quality of patents” and “make the patent system 
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more effcient” by making it easier to challenge “questionable 
patents.” H. R. Rep. No. 112–98, pt. 1, pp. 39, 48 (2011); see 
id., at 39 (noting the “growing sense that questionable pat-
ents are too easily obtained and are too diffcult to chal-
lenge”); id., at 45 (explaining that pre-existing administrative 
procedures were “less viable alternativ[es] to litigation . . . 
than Congress intended”). Congress' goal of providing an 
easier way for parties to challenge “questionable patents” is 
implicated to the same extent whether the Government or a 
private party is the one accused of infringing an invalid pat-
ent. That is perhaps why the Executive Branch has long 
indicated that Government agencies count as “perso[ns]” who 
are entitled to invoke the administrative review procedures 
that predate the America Invents Act. See Dept. of Com-
merce, Patent and Trademark Offce, Manual of Patent Ex-
amining Procedure §§ 2203, 2212 (4th rev. ed., Sept. 1982). 

Second, the statutes help maintain a robust patent system 
in another way: They allow B, a patent holder who might be 
sued for infringing A's (related) patent, to protect B's own 
patent by more easily proving the invalidity of A's patent. 
Insofar as this objective underlies the statutes at issue here, 
it applies to the same extent whether B is a private person 
or a Government agency. Indeed, the Patent Act explicitly 
states that the Government may “maintain” patents and “un-
dertake all other suitable and necessary steps to protect and 
administer rights to federally owned inventions on behalf 
of the Federal Government.” 35 U. S. C. §§ 207(a)(1), (3). 
And the use of administrative procedures to “protect” a pat-
ented invention from claims of infringement (by clearing 
away conficting patents that cover the same or similar 
ground) would seem to be “suitable and necessary” whether 
a private person or a Government agency invokes these pro-
cedures. Cf. Halo Electronics, Inc. v. Pulse Electronics, 
Inc., 579 U. S. 93, 109 (2016) (noting that a third-party pat-
ent covering part of an invention may be used to exact “li-
censing fees” from the inventor); Acorda Therapeutics, Inc. 
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v. Roxane Laboratories, Inc., 903 F. 3d 1310, 1337 (CA Fed. 
2018) (explaining that a third-party patent covering part of 
an invention may be used to deter or curtail the inventor's 
use of the invention). 

The majority responds that allowing a Government agency 
to invoke these administrative procedures would create an 
“awkward situation,” as one Government agency—namely, 
the Patent Offce—would end up adjudicating the patent 
rights of another Government agency. Ante, at 636. But 
why is that “awkward”? In the feld of patent law, a Gov-
ernment agency facing a possible infringement suit has long 
been thought legally capable of invoking other forms of ad-
ministrative review. See Manual of Patent Examining Pro-
cedure §§ 2203, 2212. Moreover, the statutes before us pre-
sumably would permit a private party to invoke any of the 
three new procedures to challenge a Government patent. In 
such cases, one Government agency, the Patent Offce, would 
be asked to adjudicate the patent rights of another. Thus, 
the situation the majority attempts to avoid is already baked 
into the cake. 

The majority also says that because federal agencies “do 
not face the threat of preliminary injunctive relief” when 
they are sued for patent infringement, Congress could have 
reasonably concluded that it was not necessary for the Gov-
ernment to be able to use the administrative procedures at 
issue here. Ante, at 635; see 28 U. S. C. § 1498(a) (limiting 
the patentee to “reasonable and entire compensation” for in-
fringement by the Government). But patent infringement 
suits against the Government still threaten to impose large 
damages awards. See, e. g., Hughes Aircraft Co. v. United 
States, 31 Fed. Cl. 481, 488 (1994) (indicating that the value 
of the infringing technologies developed by the Government 
exceeded $3.5 billion); Pet. for Cert. in United States v. 
Hughes Aircraft Co., O. T. 1998, No. 98–871, p. 8 (noting that 
damages ultimately exceeded $100 million). That fact can 
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create a strong need for speedy resolution of a dispute over 
patent validity. 

When, for example, the Department of Homeland Security 
recently instituted a research initiative to equip cell phones 
with hazardous-materials sensors in order to mitigate the 
risk of terrorist attacks, it faced an infringement lawsuit that 
threatened to interfere with the project. See Golden v. 
United States, 129 Fed. Cl. 630 (2016); Brief for Prof. Tejas 
N. Narechania as Amicus Curiae 9. When the Federal 
Communications Commission tried to ensure that cell phones 
would be able to provide their current location automatically 
to 911 operators, the threat of infringement litigation de-
layed the deployment of technologies designed to comply 
with that requirement. Narechania, Patent Conficts, 103 
Geo. L. J. 1483, 1498–1501 (2015). And when Congress 
enacted statutes requiring the examination of electronic 
passports at airports, the Government faced the threat of an 
infringement suit because airlines could not “comply with 
[their] legal obligations” without engaging in activities that 
would allegedly infringe an existing patent. IRIS Corp. v. 
Japan Airlines Corp., 769 F. 3d 1359, 1362 (CA Fed. 2014); 
see id., at 1363 (concluding that the Government may be sued 
based on the infringing activities of airlines). 

I express no view on the merits of these actions. I simply 
point out that infringement suits against the Government 
can threaten to injure Government interests even absent the 
threat of injunctive relief. That fact runs counter to the ma-
jority's efforts to fnd an explanation for why Congress would 
have wanted to deny Government agencies the ability to in-
voke the speedier administrative procedures established by 
the America Invents Act. 

* * * 

That, in my view, is the basic question: Why? Govern-
ment agencies can apply for and obtain patents; they can 
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maintain patents; they can sue other parties for infringing 
their patents; they can be sued for infringing patents held 
by private parties; they can invoke certain defenses to an 
infringement lawsuit on the same terms as private parties; 
they can invoke one of the pre-existing administrative proce-
dures for challenging the validity of a private party's pat-
ents; and they can be forced to defend their own patents 
when a private party invokes one of the three procedures 
established by the America Invents Act. Why, then, would 
Congress have declined to give federal agencies the power 
to invoke these same administrative procedures? 

I see no good answer to that question. Here, the statutes' 
“purpos[es],” the “subject matter,” the “context,” the “legis-
lative history,” and the longstanding “executive interpreta-
tion,” together with the way in which related patent provi-
sions use the term “person,” demonstrate that Congress 
meant for the word “person” to include Government agen-
cies. International Primate Protection League, 500 U. S., 
at 83 (quoting Cooper, 312 U. S., at 605). I would affrm the 
Federal Circuit's similar conclusion. 

Consequently, with respect, I dissent. 
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QUARLES v. UNITED STATES 

certiorari to the united states court of appeals for 
the sixth circuit 

No. 17–778. Argued April 24, 2019—Decided June 10, 2019 

When petitioner Jamar Quarles pled guilty to being a felon in possession 
of a frearm in violation of 18 U. S. C. § 922(g)(1), he also appeared to 
qualify for enhanced sentencing under the Armed Career Criminal Act 
because he had at least three prior “violent felony” convictions, § 924(e). 
He claimed, however, that a 2002 Michigan conviction for third-degree 
home invasion did not qualify, even though § 924(e) defnes “violent fel-
ony” to include “burglary,” and the generic statutory term “burglary” 
means “unlawful or unprivileged entry into, or remaining in, a building 
or structure, with intent to commit a crime,” Taylor v. United States, 
495 U. S. 575, 599 (emphasis added). Quarles argued that Michigan's 
third-degree home-invasion statute—which applies when a person 
“breaks and enters a dwelling or enters a dwelling without permission 
and, at any time while he or she is entering, present in, or exiting 
the dwelling, commits a misdemeanor,” Mich. Comp. Laws Ann. 
§ 750.110a(4)(a) (emphasis added)—swept too broadly. Specifcally, he 
claimed, it encompassed situations where the defendant forms the intent 
to commit a crime at any time while unlawfully remaining in a dwelling, 
while generic remaining-in burglary occurs only when the defendant has 
the intent to commit a crime at the exact moment when he or she frst 
unlawfully remains in a building or structure. The District Court re-
jected that argument, and the Sixth Circuit affrmed. 

Held: 
1. Generic remaining-in burglary occurs under § 924(e) when the de-

fendant forms the intent to commit a crime at any time while unlawfully 
remaining in a building or structure. In ordinary usage, “remaining in” 
refers to a continuous activity, and this Court has followed that ordinary 
meaning in analogous legal contexts, see, e. g., United States v. Cores, 
356 U. S. 405, 408. Those contexts thus inform the interpretation of 
“remaining-in” burglary in § 924(e): The common understanding of “re-
maining in” as a continuous event means that burglary occurs for pur-
poses of § 924(e) if the defendant forms the intent to commit a crime at 
any time during the continuous event of unlawfully remaining in a build-
ing or structure. The intent to commit a crime must be contemporane-
ous with unlawful entry or remaining, but the defendant's intent is con-
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temporaneous with the unlawful remaining so long as the defendant 
forms the intent at any time while unlawfully remaining. That conclu-
sion is supported by the body of state law as of 1986, when Congress 
enacted § 924(e). Quarles' narrow interpretation makes little sense in 
light of Congress' rationale for specifying burglary as a violent felony. 
Congress “singled out burglary” because of its “inherent potential for 
harm to persons,” Taylor, 495 U. S., at 588, and the possibility of a vio-
lent confrontation does not depend on the exact moment when the bur-
glar forms the intent to commit a crime while unlawfully present in a 
building or structure. Quarles' interpretation would also thwart the 
stated goals of the Armed Career Criminal Act by presumably eliminat-
ing many States' burglary statutes as predicate offenses under § 924(e). 
Pp. 649–654. 

2. For the Court's purposes here, the Michigan home-invasion statute 
substantially corresponds to or is narrower than generic burglary. The 
conclusion that generic remaining-in burglary occurs when the defend-
ant forms the intent to commit a crime at any time while unlawfully 
remaining in a building or structure resolves this case. When deciding 
whether a state law is broader than generic burglary, the state law's 
“exact defnition or label” does not control. Taylor, 495 U. S., at 599. 
So long as the state law in question “substantially corresponds” to (or 
is narrower than) generic burglary, the conviction qualifes. Ibid. 
Pp. 654–655. 

850 F. 3d 836, affrmed. 

Kavanaugh, J., delivered the opinion for a unanimous Court. Thomas, 
J., fled a concurring opinion, post, p. 655. 

Jeremy C. Marwell argued the cause for petitioner. With 
him on the briefs were John P. Elwood, Joshua S. Johnson, 
Matthew X. Etchemendy, Daniel R. Ortiz, Mark T. Stancil, 
and Matthew M. Madden. 

Zachary D. Tripp argued the cause for the United States. 
With him on the brief were Solicitor General Francisco, As-
sistant Attorney General Benczkowski, Eric J. Feigin, and 
David M. Lieberman.* 

*Briefs of amici curiae urging reversal were fled for Federal Public 
Defenders for the Northern, Western, and Southern Districts of Texas by 
J. Carl Cecere; and for the National Association of Criminal Defense Law-
yers by Thomas M. Bondy and David Oscar Markus. 
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Justice Kavanaugh delivered the opinion of the Court. 

Section 924(e) of Title 18, also known as the Armed Career 
Criminal Act, mandates a minimum 15-year prison sentence 
for a felon who unlawfully possesses a frearm and has three 
prior convictions for a “serious drug offense” or “violent fel-
ony.” Section 924(e) defnes “violent felony” to include “bur-
glary.” Under this Court's 1990 decision in Taylor v. United 
States, 495 U. S. 575, the generic statutory term “burglary” 
means “unlawful or unprivileged entry into, or remaining in, 
a building or structure, with intent to commit a crime.” Id., 
at 599 (emphasis added). 

The exceedingly narrow question in this case concerns 
remaining-in burglary. The question is whether remaining-
in burglary (i) occurs only if a person has the intent to com-
mit a crime at the exact moment when he or she frst unlaw-
fully remains in a building or structure, or (ii) more broadly, 
occurs when a person forms the intent to commit a crime at 
any time while unlawfully remaining in a building or struc-
ture. For purposes of § 924(e), we conclude that remaining-
in burglary occurs when the defendant forms the intent to 
commit a crime at any time while unlawfully remaining in a 
building or structure. We affrm the judgment of the U. S. 
Court of Appeals for the Sixth Circuit. 

I 

On August 24, 2013, police offcers in Grand Rapids, Michi-
gan, responded to a 911 call. When the offcers arrived at 
the scene, the caller, Chasity Warren, told the offcers that 
she had just escaped from her boyfriend, Jamar Quarles. 
Warren said that Quarles had threatened her at gunpoint 
and also hit her. While the police offcers were speaking 
with Warren, Quarles drove by. The offcers then arrested 
Quarles and later searched his house. Inside they found a 
semiautomatic pistol. 

Quarles pled guilty to being a felon in possession of a fre-
arm in violation of 18 U. S. C. § 922(g)(1). Quarles had at 
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least three prior convictions that appeared to qualify as vio-
lent felonies under the Armed Career Criminal Act, 18 
U. S. C. § 924(e). Those three convictions were: (1) a 2002 
Michigan conviction for third-degree home invasion stem-
ming from an attempt to chase down an ex-girlfriend who 
had sought refuge in a nearby apartment; (2) a 2004 Michigan 
conviction for assault with a dangerous weapon based on an 
incident where Quarles held a gun to the head of another ex-
girlfriend and threatened to kill her; and (3) a 2008 Michigan 
conviction for assault with a dangerous weapon arising from 
an altercation with another man and that same ex-girlfriend 
in which Quarles shot at the man. 

In the sentencing proceedings for his federal felon-in-
possession offense, Quarles argued that his 2002 Michigan 
conviction for third-degree home invasion did not qualify as 
a burglary under § 924(e). Under this Court's precedents, 
the District Court had to decide whether the Michigan stat-
ute under which Quarles was convicted in 2002 was broader 
than the generic defnition of burglary set forth in Taylor (in 
which case the conviction would not qualify as a prior convic-
tion under § 924(e)) or, instead, whether the Michigan statute 
“substantially correspond[ed]” to or was narrower than the 
generic defnition of burglary set forth in Taylor. 495 U. S., 
at 602. To reiterate, Taylor interpreted burglary under 
§ 924(e) to mean “unlawful or unprivileged entry into, or re-
maining in, a building or structure, with intent to commit a 
crime.” Id., at 599 (emphasis added). 

Under the Michigan law at issue here, a person commits 
third-degree home invasion if he or she “breaks and enters 
a dwelling or enters a dwelling without permission and, at 
any time while he or she is entering, present in, or exiting 
the dwelling, commits a misdemeanor.” Mich. Comp. Laws 
Ann. § 750.110a(4)(a) (West 2004) (emphasis added). Quarles 
argued to the District Court that the Michigan third-degree 
home-invasion statute swept too broadly to qualify as bur-
glary under § 924(e) because the Michigan statute encom-
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passed situations where the defendant forms the intent to 
commit a crime at any time while unlawfully remaining in a 
dwelling, not at the exact moment when the defendant is 
frst unlawfully present in a dwelling. The District Court 
rejected that argument and sentenced Quarles to 17 years in 
prison. The Sixth Circuit affrmed. 850 F. 3d 836, 840 
(2017). We granted certiorari in light of a Circuit split on 
the question of how to assess state remaining-in burglary 
statutes for purposes of § 924(e). 586 U. S. 1112 (2019). 

II 

Section 924(e) lists “burglary” as a qualifying predicate 
offense for purposes of the Armed Career Criminal Act. 
But § 924(e) does not defne “burglary.” The question here 
is how to defne “burglary” under § 924(e). We do not write 
on a clean slate. See Taylor, 495 U. S., at 599. 

At common law, burglary was confned to unlawful break-
ing and entering a dwelling at night with the intent to com-
mit a felony. See, e. g., 4 W. Blackstone, Commentaries on 
the Laws of England 224 (1769). But by the time Congress 
passed and President Reagan signed the current version of 
§ 924(e) in 1986, state burglary statutes had long since de-
parted from the common-law formulation. See Taylor, 495 
U. S., at 593–596. In addition to casting off relics like the 
requirement that there be a breaking, or that the unlawful 
entry occur at night, a majority of States by 1986 prohibited 
unlawfully “remaining in” a building or structure with intent 
to commit a crime. Those remaining-in statutes closed a 
loophole in some States' laws by extending burglary to cover 
situations where a person enters a structure lawfully but 
stays unlawfully—for example, by remaining in a store after 
closing time without permission to do so. 

In the 1990 Taylor decision, this Court interpreted the 
term “burglary” in § 924(e) in accord with the more expan-
sive understanding of burglary that had become common by 
1986: “We believe that Congress meant by `burglary' the ge-
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neric sense in which the term is now used in the criminal 
codes of most States.” Id., at 598. The Court concluded 
that generic burglary under § 924(e) means “unlawful or un-
privileged entry into, or remaining in, a building or struc-
ture, with intent to commit a crime.” Id., at 599 (emphasis 
added). A defendant's prior conviction under a state statute 
qualifes as a predicate burglary under § 924(e) if the state 
statute—regardless of its “exact defnition or label”—“sub-
stantially corresponds” to or is narrower than the generic 
defnition of burglary. Id., at 599, 602. 

In this case, we must determine the scope of generic 
remaining-in burglary under Taylor—in particular, the timing 
of the intent requirement. Quarles argues that remaining-
in burglary occurs only when the defendant has the intent to 
commit a crime at the exact moment when he or she frst 
unlawfully remains in a building or structure. The Govern-
ment argues for a broader defnition of remaining-in bur-
glary. According to the Government, remaining-in burglary 
occurs when the defendant forms the intent to commit a 
crime at any time while unlawfully present in a building or 
structure. We agree with the Government. 

As noted, Taylor interpreted generic burglary under 
§ 924(e) to include remaining-in burglary. Id., at 599. In 
ordinary usage, “remaining in” refers to a continuous activ-
ity. See United States v. Cores, 356 U. S. 405, 408 (1958); 
see also Webster's New International Dictionary 2106 (2d ed. 
1949); 8 Oxford English Dictionary 418 (1933). This Court 
has followed that ordinary meaning in analogous legal con-
texts. For example, when interpreting a federal criminal 
statute punishing any “ ̀ alien crewman who willfully remains 
in the United States in excess of the number of days al-
lowed,' ” the Court stated that “the crucial word `remains' 
permits no connotation other than continuing presence.” 
Cores, 356 U. S., at 408. The law of trespass likewise pro-
scribes remaining on the land of another without permission. 
In that context, the term “remain” refers to “a continuing 
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trespass for the entire time during which the actor wrong-
fully remains.” Restatement (Second) of Torts § 158, Com-
ment m, p. 280 (1964). 

Those interpretations of “remaining in” in analogous areas 
of the law inform our interpretation of “remaining-in” bur-
glary in § 924(e). In particular, the common understanding 
of “remaining in” as a continuous event means that burglary 
occurs for purposes of § 924(e) if the defendant forms the in-
tent to commit a crime at any time during the continuous 
event of unlawfully remaining in a building or structure. To 
put it in conventional criminal law terms: Because the actus 
reus is a continuous event, the mens rea matches the actus 
reus so long as the burglar forms the intent to commit a 
crime at any time while unlawfully present in the building 
or structure. 

Quarles insists, however, that to constitute a burglary 
under § 924(e), the intent to commit a crime must be contem-
poraneous with unlawful entry or remaining. That is true. 
But the defendant's intent is contemporaneous with the un-
lawful remaining so long as the defendant forms the intent 
at any time while unlawfully remaining. Put simply, for 
burglary predicated on unlawful entry, the defendant must 
have the intent to commit a crime at the time of entry. For 
burglary predicated on unlawful remaining, the defendant 
must have the intent to commit a crime at the time of re-
maining, which is any time during which the defendant un-
lawfully remains. 

That conclusion is supported by the States' laws as of 1986 
when Congress enacted § 924(e). As of 1986, a majority of 
States proscribed remaining-in burglary. At that time, 
there was not much case law addressing the precise timing 
of the intent requirement for remaining-in burglary. That 
is presumably because in most remaining-in burglaries, the 
defendant has the intent to commit a crime when he or she 
frst unlawfully remains in a building or structure. The tim-
ing issue arises only in the rarer cases where the defendant 
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forms the intent to commit a crime only after unlawfully re-
maining in the building or structure for a while. In any 
event, for present purposes, the important point is that all 
of the state appellate courts that had defnitively addressed 
this issue as of 1986 had interpreted remaining-in burglary 
to occur when the defendant forms the intent to commit a 
crime at any time while unlawfully present in the building 
or structure. See Gratton v. State, 456 So. 2d 865, 872 (Ala. 
Crim. App. 1984); State v. Embree, 130 Ariz. 64, 66, 633 P. 2d 
1057, 1059 (App. 1981); Keith v. State, 138 Ga. App. 239, 225 
S. E. 2d 719, 720 (1976); State v. Mogenson, 10 Kan. App. 
2d 470, 472–476, 701 P. 2d 1339, 1343–1345 (1985); State v. 
Papineau, 53 Ore. App. 33, 38, 630 P. 2d 904, 906–907 (1981).1 

Especially in light of the body of state law as of 1986, it 
is not likely that Congress intended generic burglary under 
§ 924(e) to include (i) a burglar who intends to commit a 
crime at the exact moment when he or she frst unlawfully 

1 The consensus position has not changed. Today, of the States that 
have addressed the question, at least 18 have adopted the “at any time” 
interpretation of remaining-in burglary, and only 3 appear to have adopted 
the narrower interpretation. 

Of those 18 States, some have adopted the broader “at any time” inter-
pretation by statute. See Colo. Rev. Stat. § 18–4–201(3) (2018); Del. Code 
Ann., Tit. 11, § 829(e) (2015); Haw. Rev. Stat. Ann. § 708–812.5 (2014); Mich. 
Comp. Laws Ann. § 750.110a(4)(a) (West 2004); Minn. Stat. §§ 609.581(4), 
609.582(3) (2016); Mont. Code Ann. § 45–6–204(1) (2017); Tenn. Code Ann. 
§ 39–14–402(a)(3) (2018); Tex. Penal Code Ann. § 30.02(a)(3) (West 2019). 
And in addition to the fve pre-1986 state-court decisions identifed in the 
text above, at least fve post-1986 state-court decisions have adopted the 
“at any time” interpretation of “remaining in.” See Braddy v. State, 111 
So. 3d 810, 844 (Fla. 2012) (per curiam); State v. Walker, 600 N. W. 2d 606, 
609 (Iowa 1999); State v. DeNoyer, 541 N. W. 2d 725, 732 (S. D. 1995); State 
v. Rudolph, 970 P. 2d 1221, 1228–1229 (Utah 1998); State v. Allen, 127 
Wash. App. 125, 135, 110 P. 3d 849, 853–855 (2005). 

By contrast, three state courts appear to have adopted the narrower 
interpretation. Shetters v. State, 751 P. 2d 31, 36, n. 2 (Alaska App. 1988); 
People v. Gaines, 74 N. Y. 2d 358, 361–363, 546 N. E. 2d 913, 915–916 (1989); 
In re J. N. S., 258 Ore. App. 310, 318–319, 308 P. 3d 1112, 1117–1118 (2013). 
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remains in a building or structure, but to exclude (ii) a bur-
glar who forms the intent to commit a crime at any time 
while unlawfully remaining in a building or structure. 

Indeed, excluding that latter category of burglaries from 
generic burglary under § 924(e) would make little sense in 
light of Congress' rationale for specifying burglary as a vio-
lent felony. As the Court recognized in Taylor, Congress 
“singled out burglary” because of its “inherent potential for 
harm to persons.” 495 U. S., at 588. Burglary is dangerous 
because it “creates the possibility of a violent confrontation 
between the offender and an occupant, caretaker, or some 
other person who comes to investigate.” Ibid.; see also 
United States v. Stitt, 586 U. S. 27, 34 (2018). 

With respect to remaining-in burglary, the possibility of a 
violent confrontation does not depend on the exact moment 
when the burglar forms the intent to commit a crime while 
unlawfully present in a building or structure. Once an in-
truder is both unlawfully present inside a building or struc-
ture and has the requisite intent to commit a crime, all of the 
reasons that led Congress to include burglary as a § 924(e) 
predicate fully apply. The dangers of remaining-in burglary 
are not tied to the esoteric question of precisely when the 
defendant forms the intent to commit a crime. That point 
underscores that Congress, when enacting § 924(e) in 1986, 
would not have understood the meaning of burglary to hinge 
on exactly when the defendant forms the intent to commit a 
crime while unlawfully present in a building or structure. 

Moreover, to interpret remaining-in burglary narrowly, as 
Quarles advocates, would thwart the stated goals of the 
Armed Career Criminal Act. After all, most burglaries in-
volve unlawful entry, not unlawful remaining in. Yet if we 
were to narrowly interpret the remaining-in category of ge-
neric burglary so as to require that the defendant have the 
intent to commit a crime at the exact moment he or she frst 
unlawfully remains, then many States' burglary statutes 
would be broader than generic burglary. As a result, under 
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our precedents, many States' burglary statutes would pre-
sumably be eliminated as predicate offenses under § 924(e). 
That result not only would defy common sense, but also 
would defeat Congress' stated objective of imposing en-
hanced punishment on armed career criminals who have 
three prior convictions for burglary or other violent felonies. 
We should not lightly conclude that Congress enacted a self-
defeating statute. See, e. g., Stokeling v. United States, 586 
U. S. 73, 81–82 (2019); Taylor, 495 U. S., at 594. 

To sum up: The Armed Career Criminal Act does not de-
fne the term “burglary.” In Taylor, the Court explained 
that “Congress did not wish to specify an exact formulation 
that an offense must meet in order to count as `burglary' for 
enhancement purposes.” Id., at 599. And the Court recog-
nized that the defnitions of burglary “vary” among the 
States. Id., at 598. The Taylor Court therefore inter-
preted the generic term “burglary” in § 924(e) in light of: the 
ordinary understanding of burglary as of 1986; the States' 
laws at that time; Congress' recognition of the dangers of 
burglary; and Congress' stated objective of imposing in-
creased punishment on armed career criminals who had com-
mitted prior burglaries. Looking at those sources, the Tay-
lor Court interpreted generic burglary under § 924(e) to 
encompass remaining-in burglary. Looking at those same 
sources, we interpret remaining-in burglary under § 924(e) to 
occur when the defendant forms the intent to commit a crime 
at any time while unlawfully present in a building or 
structure. 

III 

In light of our conclusion that generic remaining-in bur-
glary occurs when the defendant forms the intent to commit 
a crime at any time while unlawfully remaining in a building 
or structure, Quarles' case is easily resolved. The question 
in Quarles' case is whether the Michigan home-invasion stat-
ute under which he was convicted in 2002 is broader than 
generic burglary or, instead, “substantially corresponds” to 
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or is narrower than generic burglary. Id., at 602. Regard-
ing that inquiry, the Taylor Court cautioned courts against 
seizing on modest state-law deviations from the generic 
defnition of burglary. A state law's “exact defnition or 
label” does not control. Id., at 599. As the Court stated in 
Taylor, so long as the state law in question “substantially 
corresponds” to (or is narrower than) generic burglary, the 
conviction qualifes under § 924(e). Id., at 602. 

As stated above, generic remaining-in burglary occurs 
under § 924(e) when the defendant forms the intent to com-
mit a crime at any time while unlawfully remaining in a 
building or structure. For the Court's purposes here, the 
Michigan statute substantially corresponds to or is narrower 
than generic burglary.2 

* * * 

We affrm the judgment of the U. S. Court of Appeals for 
the Sixth Circuit. 

It is so ordered. 

Justice Thomas, concurring. 

I join the opinion of the Court because it correctly applies 
our precedent requiring a “categorical approach” to the 
enumerated-offenses clause of the Armed Career Criminal 
Act (ACCA). I write separately to question this approach 
altogether. 

This case demonstrates the absurdity of applying the cate-
gorical approach to the enumerated-offenses clause. The 
categorical approach relies on a comparison of the crime of 
conviction and a judicially created ideal of burglary. But 

2 In his brief, Quarles alternatively suggests that Michigan's home-
invasion statute actually does not require that the defendant have any 
intent to commit a crime at any time while unlawfully present in a dwell-
ing. Brief for Petitioner 9. Quarles offers no support for his suggestion 
that there is no mens rea requirement. In any event, Quarles did not 
preserve that argument, and we do not address it. 
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this ideal is starkly different from the reality of petitioner's 
actual crime: Petitioner attempted to climb through an 
apartment window to attack his ex-girlfriend. 

More importantly, there are strong reasons to suspect that 
the categorical approach described in Taylor v. United 
States, 495 U. S. 575 (1990), is not compelled by ACCA's text 
but was rather a misguided attempt to avoid Sixth Amend-
ment problems. See Sessions v. Dimaya, 584 U. S. 148, 225– 
226 (2018) (Thomas, J., dissenting). Under our precedent, 
any state burglary statute with a broader defnition than the 
one adopted in Taylor is categorically excluded simply be-
cause other conduct might be swept in at the margins. It 
is far from obvious that this is the best reading of the 
statute. A jury could readily determine whether a particu-
lar conviction satisfed the federal defnition of burglary or 
instead fell outside that defnition. See Ovalles v. United 
States, 905 F. 3d 1231, 1258–1260 (CA11 2018) (W. Pryor, J., 
concurring). Moreover, allowing a jury to do so would end 
the unconstitutional judicial factfnding that occurs when 
applying the categorical approach. See, e. g., Dimaya, 584 
U. S., at 225 (opinion of Thomas, J.); Mathis v. United States, 
579 U. S. 500, 522 (2016) (Thomas, J., concurring); Descamps 
v. United States, 570 U. S. 254, 280 (2013) (Thomas, J., con-
curring in judgment); James v. United States, 550 U. S. 192, 
231–232 (2007) (Thomas, J., dissenting); Shepard v. United 
States, 544 U. S. 13, 26–28 (2005) (Thomas, J., concurring in 
part and concurring in judgment). 

Of course, addressing this issue would not help petitioner: 
He has not preserved a Sixth Amendment challenge. More-
over, any reasonable jury reviewing the record here would 
have concluded that petitioner was convicted of burglary, so 
any error was harmless. 

* * * 

Because the categorical approach employed today is diff-
cult to apply and can yield dramatically different sentences 
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depending on where a burglary occurred, the Court should 
consider whether its approach is actually required in the frst 
place for ACCA's enumerated-offenses clause. With these 
observations, I join the opinion of the Court. 
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VIRGINIA HOUSE OF DELEGATES et al. v. 
BETHUNE-HILL et al. 

appeal from the united states district court for the 
eastern district of virginia 

No. 18–281. Argued March 18, 2019—Decided June 17, 2019 

After the 2010 census, Virginia redrew legislative districts for the State's 
Senate and House of Delegates. Voters in 12 impacted House districts 
sued two state agencies and four election offcials (collectively, State 
Defendants), charging that the redrawn districts were racially gerry-
mandered in violation of the Fourteenth Amendment's Equal Protection 
Clause. The House of Delegates and its Speaker (collectively, the 
House) intervened as defendants, participating in the bench trial, on 
appeal to this Court, and at a second bench trial, where a three-judge 
District Court held that 11 of the districts were unconstitutionally 
drawn, enjoined Virginia from conducting elections for those districts 
before adoption of a new plan, and gave the General Assembly several 
months to adopt that plan. Virginia's Attorney General announced that 
the State would not pursue an appeal to this Court. The House, how-
ever, did fle an appeal. 

Held: The House lacks standing, either to represent the State's interests 
or in its own right. Pp. 662–671. 

(a) To cross the standing threshold, a litigant must show (1) a concrete 
and particularized injury, that (2) is fairly traceable to the challenged 
conduct, and (3) is likely to be redressed by a favorable decision. Hol-
lingsworth v. Perry, 570 U. S. 693, 704. Standing must be met at every 
stage of the litigation, including on appeal. Arizonans for Offcial 
English v. Arizona, 520 U. S. 43, 64. And as a jurisdictional require-
ment, standing cannot be waived or forfeited. To appeal a decision that 
the primary party does not challenge, an intervenor must independently 
demonstrate standing. Wittman v. Personhuballah, 578 U. S. 539. 
Pp. 662–663. 

(b) The House lacks standing to represent the State's interests. The 
State itself had standing to press this appeal, see Diamond v. Charles, 
476 U. S. 54, 62, and could have designated agents to do so, Hollings-
worth, 570 U. S., at 710. However, the State did not designate the 
House to represent its interests here. Under Virginia law, authority 
and responsibility for representing the State's interests in civil litigation 
rest exclusively with the State's Attorney General. Virginia state 
courts permitted the House to intervene to defend legislation in Vesilind 
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v. Virginia State Bd. of Elections, 295 Va. 427, 813 S. E. 2d 739, but the 
House's participation in Vesilind occurred in the same defensive posture 
as did the House's participation in earlier phases of this case, when the 
House did not need to establish standing. Moreover, the House pointed 
to nothing in the Vesilind litigation suggesting that the Virginia courts 
understood the House to be representing the interests of the State itself. 
Karcher v. May, 484 U. S. 72, distinguished. Throughout this litigation, 
the House has purported to represent only its own interests. The 
House thus lacks authority to displace Virginia's Attorney General as 
the State's representative. Pp. 663–666. 

(c) The House also lacks standing to pursue this appeal in its own 
right. This Court has never held that a judicial decision invalidating a 
state law as unconstitutional inficts a discrete, cognizable injury on each 
organ of government that participated in the law's passage. Virginia's 
Constitution allocates redistricting authority to the “General Assem-
bly,” of which the House constitutes only a part. That fact distin-
guishes this case from Arizona State Legislature v. Arizona Independ-
ent Redistricting Comm'n, 576 U. S. 787, where Arizona's House and 
Senate—acting together—had standing to challenge the constitutional-
ity of a referendum that gave redistricting authority exclusively to an 
independent commission. The Arizona referendum was also assailed on 
the ground that it permanently deprived the legislative plaintiffs of 
their role in the redistricting process, while the order challenged here 
does not alter the General Assembly's dominant initiating and ongoing 
redistricting role. Coleman v. Miller, 307 U. S. 433, also does not aid 
the House here, where the issue is the constitutionality of a concededly 
enacted redistricting plan, not the results of a legislative chamber's poll 
or the validity of any counted or uncounted vote. Redrawing district 
lines indeed may affect the chamber's membership, but the House as an 
institution has no cognizable interest in the identity of its members. 
The House has no prerogative to select its own members. It is a repre-
sentative body composed of members chosen by the people. Changes 
in its membership brought about by the voting public thus infict no 
cognizable injury on the House. Sixty-seventh Minnesota State Senate 
v. Beens, 406 U. S. 187, distinguished. Nor does a court order causing 
legislators to seek reelection in districts different from those they cur-
rently represent affect the House's representational nature. Legisla-
tive districts change frequently, and the Virginia Constitution guards 
against representational confusion by providing that delegates continue 
to represent the districts that elected them, even if their reelection cam-
paigns will be waged in different districts. In short, the State of Vir-
ginia would rather stop than fght on. One House of its bicameral legis-
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lature cannot alone continue the litigation against the will of its partners 
in the legislative process. Pp. 666–671. 

Appeal dismissed. Reported below: 326 F. Supp. 3d 128. 

Ginsburg, J., delivered the opinion of the Court, in which Thomas, 
Sotomayor, Kagan, and Gorsuch, JJ., joined. Alito, J., fled a dissent-
ing opinion, in which Roberts, C. J., and Breyer and Kavanaugh, JJ., 
joined, post, p. 671. 

Paul D. Clement argued the cause for appellants. With 
him on the briefs were Erin E. Murphy, Andrew C. Law-
rence, Efrem M. Braden, Katherine L. McKnight, and Rich-
ard B. Raile. 

Morgan L. Ratner argued the cause for the United States 
as amicus curiae. With her on the brief were Solicitor 
General Francisco, Assistant Attorney General Dreiband, 
Principal Deputy Solicitor General Wall, Principal Deputy 
Assistant Attorney General Gore, and Tovah R. Calderon. 

Toby J. Heytens, Solicitor General of Virginia, argued the 
cause for state appellees. With him on the brief were Mark 
R. Herring, Attorney General, Matthew R. McGuire, Princi-
pal Deputy Solicitor General, Stephen A. Cobb, Deputy At-
torney General, and Michelle S. Kallen, Deputy Solicitor 
General. Marc E. Elias argued the cause for appellees 
Bethune-Hill et al. With him on the brief were Bruce V. 
Spiva, Kevin J. Hamilton, Abha Khanna, and Ryan Spear.* 

Justice Ginsburg delivered the opinion of the Court. 
The Court resolves in this opinion a question of standing 

to appeal. In 2011, after the 2010 census, Virginia redrew 
legislative districts for the State's Senate and House of Dele-

*Michael C. Keats, Kristen Clarke, Jon M. Greenbaum, and Ezra D. 
Rosenbaum fled a brief for the Lawyers' Committee for Civil Rights 
Under Law as amicus curiae urging affrmance. 

Briefs of amici curiae were fled for the American Legislative Exchange 
Council et al. by Marguerite Mary Leoni and James E. Barolo; the Crimi-
nal Justice Legal Foundation by Kent S. Scheidegger and Kymberlee C. 
Stapleton; and for Lee Chatfeld et al. by Jason Torchinsky. 
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gates. Voters in 12 of the impacted House districts sued 
two Virginia state agencies and four election offcials (collec-
tively, State Defendants) charging that the redrawn districts 
were racially gerrymandered in violation of the Fourteenth 
Amendment's Equal Protection Clause. The Virginia House 
of Delegates and its Speaker (collectively, the House) inter-
vened as defendants and carried the laboring oar in urging 
the constitutionality of the challenged districts at a bench 
trial, see Bethune-Hill v. Virginia State Bd. of Elections, 
141 F. Supp. 3d 505 (ED Va. 2015), on appeal to this Court, 
see Bethune-Hill v. Virginia State Bd. of Elections, 580 U. S. 
986 (2017), and at a second bench trial. In June 2018, after 
the second bench trial, a three-judge District Court in the 
Eastern District of Virginia, dividing 2 to 1, held that in 11 
of the districts “the [S]tate ha[d] [unconstitutionally] sorted 
voters . . . based on the color of their skin.” Bethune-Hill 
v. Virginia State Bd. of Elections, 326 F. Supp. 3d 128, 180 
(2018). The court therefore enjoined Virginia “from con-
ducting any elections . . . for the offce of Delegate . . . in the 
Challenged Districts until a new redistricting plan is 
adopted.” Id., at 227. Recognizing the General Assembly's 
“primary jurisdiction” over redistricting, the District Court 
gave the General Assembly approximately four months to 
“adop[t] a new redistricting plan that eliminate[d] the consti-
tutional infrmity.” Ibid. 

A few weeks after the three-judge District Court's ruling, 
Virginia's Attorney General announced, both publicly and in 
a fling with the District Court, that the State would not 
pursue an appeal to this Court. Continuing the litigation, 
the Attorney General concluded, “would not be in the best 
interest of the Commonwealth or its citizens.” Defendants' 
Opposition to Intervenor-Defendants' Motion to Stay Injunc-
tion Pending Appeal Under 28 U. S. C. § 1253 in No. 3:14–cv– 
852 (ED Va.), Doc. 246, p. 1. The House, however, fled an 
appeal to this Court, App. to Juris. Statement 357–358, which 
the State Defendants moved to dismiss for want of standing. 
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We postponed probable jurisdiction, 586 U. S. 996 (2018), and 
now grant the State Defendants' motion. The House, we 
hold, lacks authority to displace Virginia's Attorney General 
as representative of the State. We further hold that the 
House, as a single chamber of a bicameral legislature, has no 
standing to appeal the invalidation of the redistricting plan 
separately from the State of which it is a part.1 

I 

To reach the merits of a case, an Article III court must 
have jurisdiction. “One essential aspect of this requirement 
is that any person invoking the power of a federal court must 
demonstrate standing to do so.” Hollingsworth v. Perry, 
570 U. S. 693, 704 (2013). The three elements of standing, 
this Court has reiterated, are (1) a concrete and particular-
ized injury, that (2) is fairly traceable to the challenged con-
duct, and (3) is likely to be redressed by a favorable decision. 
Ibid. (citing Lujan v. Defenders of Wildlife, 504 U. S. 555, 
560–561 (1992)). Although rulings on standing often turn 
on a plaintiff 's stake in initially fling suit, “Article III de-
mands that an `actual controversy' persist throughout all 
stages of litigation.” Hollingsworth, 570 U. S., at 705 (quot-
ing Already, LLC v. Nike, Inc., 568 U. S. 85, 90–91 (2013)). 
The standing requirement therefore “must be met by per-
sons seeking appellate review, just as it must be met by per-
sons appearing in courts of frst instance.” Arizonans for 
Offcial English v. Arizona, 520 U. S. 43, 64 (1997). As a 
jurisdictional requirement, standing to litigate cannot be 

1 After the General Assembly failed to enact a new redistricting plan 
within the four months allowed by the District Court, that court entered 
a remedial order delineating districts for the 2019 election. The House 
has noticed an appeal to this Court from that order as well, and the State 
Defendants have moved to dismiss the follow-on appeal for lack of stand-
ing. See Virginia House of Delegates v. Bethune-Hill, No. 18–1134. In 
the appeal from the remedial order, the House and the State Defendants 
largely repeat the arguments on standing earlier advanced in this appeal. 
The House's claim to standing to pursue an appeal from the remedial order 
fares no better than its assertion of standing here. See post, p. 1060. 
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waived or forfeited. And when standing is questioned by a 
court or an opposing party, the litigant invoking the court's 
jurisdiction must do more than simply allege a nonobvious 
harm. See Wittman v. Personhuballah, 578 U. S. 539, 545 
(2016). To cross the standing threshold, the litigant must 
explain how the elements essential to standing are met. 

Before the District Court, the House participated in both 
bench trials as an intervenor in support of the State Defend-
ants. And in the prior appeal to this Court, the House par-
ticipated as an appellee. Because neither role entailed in-
voking a court's jurisdiction, it was not previously incumbent 
on the House to demonstrate its standing. That situation 
changed when the House alone endeavored to appeal from 
the District Court's order holding 11 districts unconstitu-
tional, thereby seeking to invoke this Court's jurisdiction. 
As the Court has repeatedly recognized, to appeal a decision 
that the primary party does not challenge, an intervenor 
must independently demonstrate standing. Wittman, 578 
U. S. 539; Diamond v. Charles, 476 U. S. 54 (1986). We fnd 
unconvincing the House's arguments that it has standing, 
either to represent the State's interests or in its own right. 

II 

A 

The House urges frst that it has standing to represent the 
State's interests. Of course, “a State has standing to defend 
the constitutionality of its statute.” Id., at 62. No doubt, 
then, the State itself could press this appeal. And, as this 
Court has held, “a State must be able to designate agents to 
represent it in federal court.” Hollingsworth, 570 U. S., at 
710. So if the State had designated the House to represent 
its interests, and if the House had in fact carried out that 
mission, we would agree that the House could stand in for 
the State. Neither precondition, however, is met here. 

To begin with, the House has not identifed any legal basis 
for its claimed authority to litigate on the State's behalf. 
Authority and responsibility for representing the State's in-
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terests in civil litigation, Virginia law prescribes, rest exclu-
sively with the State's Attorney General: 

“All legal service in civil matters for the Commonwealth, 
the Governor, and every state department, institution, 
division, commission, board, bureau, agency, entity, off-
cial, court, or judge . . . shall be rendered and performed 
by the Attorney General, except as provided in this 
chapter and except for [certain judicial misconduct pro-
ceedings].” Va. Code Ann. § 2.2–507(A) (2017).2 

Virginia has thus chosen to speak as a sovereign entity 
with a single voice. In this regard, the State has adopted an 
approach resembling that of the Federal Government, which 
“centraliz[es]” the decision whether to seek certiorari by “re-
serving litigation in this Court to the Attorney General and 
the Solicitor General.” United States v. Providence Jour-
nal Co., 485 U. S. 693, 706 (1988) (dismissing a writ of certio-
rari sought by a special prosecutor without authorization 
from the Solicitor General); see 28 U. S. C. § 518(a); 28 CFR 
§ 0.20(a) (2018). Virginia, had it so chosen, could have au-
thorized the House to litigate on the State's behalf, either 
generally or in a defned class of cases. Hollingsworth, 570 
U. S., at 710. Some States have done just that. Indiana, 
for example, empowers “[t]he House of Representatives and 
Senate of the Indiana General Assembly . . . to employ attor-
neys other than the Attorney General to defend any law 
enacted creating legislative or congressional districts for the 
State of Indiana.” Ind. Code § 2–3–8–1 (2011). But the 
choice belongs to Virginia, and the House's argument that it 
has authority to represent the State's interests is foreclosed 
by the State's contrary decision. 

2 The exceptions referenced in the statute's text are inapposite here. 
They include circumstances where, “in the opinion of the Attorney Gen-
eral, it is impracticable or uneconomical for [the] legal service to be ren-
dered by him or one of his assistants,” or where the Virginia Supreme 
Court or any of its justices are litigating matters “arising out of [that 
court's] offcial duties.” § 2.2–507(C). 
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The House observes that Virginia state courts have per-
mitted it to intervene to defend legislation. But the sole 
case the House cites on this point—Vesilind v. Virginia State 
Bd. of Elections, 295 Va. 427, 813 S. E. 2d 739 (2018)—does 
not bear the weight the House would place upon it. In Vesi-
lind, the House intervened in support of defendants in the 
trial court, and continued to defend the trial court's favor-
able judgment on appeal. Id., at 433–434, 813 S. E. 2d, 
at 742. The House's participation in Vesilind thus occurred 
in the same defensive posture as did the House's partic-
ipation in earlier phases of this case, when the House did 
not need to establish standing. Moreover, the House has 
pointed to nothing in the Virginia courts' decisions in the 
Vesilind litigation suggesting that the courts understood 
the House to be representing the interests of the State 
itself. 

Nonetheless, the House insists, this Court's decision in 
Karcher v. May, 484 U. S. 72 (1987), dictates that we treat 
Vesilind as establishing conclusively the House's authority 
to litigate on the State's behalf. True, in Karcher, the Court 
noted a record, similar to that in Vesilind, of litigation by 
state legislative bodies in state court, and concluded without 
extensive explanation that “the New Jersey Legislature had 
authority under state law to represent the State's inter-
ests . . . .” 484 U. S., at 82. Of crucial signifcance, how-
ever, the Court in Karcher noted no New Jersey statutory 
provision akin to Virginia's law vesting the Attorney General 
with exclusive authority to speak for the Commonwealth in 
civil litigation. Karcher therefore scarcely impels the con-
clusion that, despite Virginia's clear enactment making the 
Attorney General the State's sole representative in civil liti-
gation, Virginia has designated the House as its agent to as-
sert the State's interests in this Court. 

Moreover, even if, contrary to the governing statute, we 
indulged the assumption that Virginia had authorized the 
House to represent the State's interests, as a factual matter 
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the House never indicated in the District Court that it was 
appearing in that capacity. Throughout this litigation, the 
House has purported to represent its own interests. Thus, 
in its motion to intervene, the House observed that it was 
“the legislative body that actually drew the redistricting 
plan at issue,” and argued that the existing parties—includ-
ing the State Defendants—could not adequately protect its 
interests. App. 2965–2967. Nowhere in its motion did the 
House suggest it was intervening as agent of the State. 
That silence undermines the House's attempt to proceed be-
fore us on behalf of the State. As another portion of the 
Court's Karcher decision clarifes, a party may not wear on 
appeal a hat different from the one it wore at trial. 484 
U. S., at 78 (parties may not appeal in particular capacities 
“unless the record shows that they participated in those ca-
pacities below”).3 

B 

The House also maintains that, even if it lacks standing to 
pursue this appeal as the State's agent, it has standing in its 
own right. To support standing, an injury must be “legally 
and judicially cognizable.” Raines v. Byrd, 521 U. S. 811, 
819 (1997). This Court has never held that a judicial deci-
sion invalidating a state law as unconstitutional inficts a dis-
crete, cognizable injury on each organ of government that 
participated in the law's passage. The Court's precedent 
thus lends no support for the notion that one House of a 
bicameral legislature, resting solely on its role in the legisla-

3 Nor can we give ear to the House's assertion that forfeiture or acquies-
cence bar the State Defendants from contesting the House's authority to 
represent the State's interests. See Brief for Appellants 29–30. As ear-
lier observed, standing to sue (or appeal) is a nonwaivable jurisdictional 
requirement. See supra, at 662–663. Moreover, even if forfeiture were 
not beyond the pale, the State Defendants here could hardly be held to 
have relinquished an objection to the House's participation in a capacity— 
on behalf of the State itself—in which the House was not participating in 
the District Court. 
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tive process, may appeal on its own behalf a judgment invali-
dating a state enactment. 

Seeking to demonstrate its asserted injury, the House 
emphasizes its role in enacting redistricting legislation in 
particular. The House observes that, under Virginia law, 
“members of the Senate and of the House of Delegates of the 
General Assembly shall be elected from electoral districts 
established by the General Assembly.” Va. Const., Art. 2, 
§ 6. The House has standing, it contends, because it is “the 
legislative body that actually drew the redistricting plan,” 
and because, the House asserts, any remedial order will 
transfer redistricting authority from it to the District Court. 
Brief for Appellants 23, 26–28 (internal quotation marks 
omitted). But the Virginia constitutional provision the 
House cites allocates redistricting authority to the “General 
Assembly,” of which the House constitutes only a part. 

That fact distinguishes this case from Arizona State Legis-
lature v. Arizona Independent Redistricting Comm'n, 576 
U. S. 787 (2015), in which the Court recognized the standing 
of the Arizona House and Senate—acting together—to chal-
lenge a referendum that gave redistricting authority exclu-
sively to an independent commission, thereby allegedly 
usurping the legislature's authority under the Federal Con-
stitution over congressional redistricting. In contrast to 
this case, in Arizona State Legislature there was no mis-
match between the body seeking to litigate and the body 
to which the relevant constitutional provision allegedly 
assigned exclusive redistricting authority. See 576 U. S., 
at 801. Just as individual members lack standing to assert 
the institutional interests of a legislature, see Raines, 521 
U. S., at 829,4 a single House of a bicameral legislature lacks 
capacity to assert interests belonging to the legislature as 
a whole. 

4 Raines held that individual Members of Congress lacked standing to 
challenge the Line Item Veto Act. 
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Moreover, in Arizona State Legislature, the challenged 
referendum was assailed on the ground that it permanently 
deprived the legislative plaintiffs of their role in the redis-
tricting process. Here, by contrast, the challenged order 
does not alter the General Assembly's dominant initiating 
and ongoing role in redistricting. Compare Arizona State 
Legislature, 576 U. S., at 804 (allegation of nullifcation of 
“any vote by the Legislature, now or in the future, purport-
ing to adopt a redistricting plan” (internal quotation marks 
omitted)), with 326 F. Supp. 3d, at 227 (recognizing the Gen-
eral Assembly's “primary jurisdiction” over redistricting and 
giving the General Assembly frst crack at enacting a revised 
redistricting plan).5 

Nor does Coleman v. Miller, 307 U. S. 433 (1939), aid the 
House. There, the Court recognized the standing of 20 state 
legislators who voted against a resolution ratifying the pro-
posed Child Labor Amendment to the Federal Constitution. 
Id., at 446. The resolution passed, the opposing legislators 
stated, only because the Lieutenant Governor cast a tie-
breaking vote—a procedure the legislators argued was im-
permissible under Article V of the Federal Constitution. 
See Arizona State Legislature, 576 U. S., at 803–804 (citing 
Coleman, 307 U. S., at 446). As the Court has since ob-
served, Coleman stands “at most” “for the proposition that 
legislators whose votes would have been suffcient to defeat 
(or enact) a specifc legislative Act have standing to sue if 
that legislative action goes into effect (or does not go into 
effect), on the ground that their votes have been completely 

5 Misplaced for similar reasons is the House's reliance on this Court's 
statements in INS v. Chadha, 462 U. S. 919, 929–931, and nn. 5–6, 939–940 
(1983), that the United States House and Senate were “proper parties” or 
“adverse parties.” First, it is far from clear that the Court meant those 
terms to refer to standing, as opposed to the simple fact that both Houses 
of Congress had intervened. In any event, the statute at issue in Chadha 
granted each Chamber of Congress an ongoing power—to veto certain 
Executive Branch decisions—that each House could exercise independent 
of any other body. 
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nullifed.” Raines, 521 U. S., at 823. Nothing of that sort 
happened here. Unlike Coleman, this case does not concern 
the results of a legislative chamber's poll or the validity of 
any counted or uncounted vote. At issue here, instead, is 
the constitutionality of a concededly enacted redistricting 
plan. As we have already explained, a single House of a 
bicameral legislature generally lacks standing to appeal in 
cases of this order. 

Aside from its role in enacting the invalidated redistricting 
plan, the House, echoed by the dissent, see post, at 672–675, 
asserts that the House has standing because altered district 
boundaries may affect its composition. For support, the 
House and the dissent rely on Sixty-seventh Minnesota State 
Senate v. Beens, 406 U. S. 187 (1972) (per curiam), in which 
this Court allowed the Minnesota Senate to challenge a Dis-
trict Court malapportionment litigation order that reduced 
the Senate's size from 67 to 35 members. The Court said in 
Beens: “[C]ertainly the [Minnesota Senate] is directly af-
fected by the District Court's orders,” rendering the Senate 
“an appropriate legal entity for purpose of intervention and, 
as a consequence, of an appeal in a case of this kind.” Id., 
at 194. 

Beens predated this Court's decisions in Diamond v. 
Charles and other cases holding that intervenor status alone 
is insuffcient to establish standing to appeal. Whether 
Beens established law on the question of standing, as distinct 
from intervention, is thus less than pellucid. But even as-
suming, arguendo, that Beens was, and remains, binding 
precedent on standing, the order there at issue injured the 
Minnesota Senate in a way the order challenged here does 
not injure the Virginia House. Cutting the size of a legisla-
tive chamber in half would necessarily alter its day-to-day 
operations. Among other things, leadership selection, com-
mittee structures, and voting rules would likely require al-
teration. By contrast, although redrawing district lines in-
deed may affect the membership of the chamber, the House 
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as an institution has no cognizable interest in the identity of 
its members.6 Although the House urges that changes to 
district lines will “profoundly disrupt its day-to-day opera-
tions,” Reply Brief 3, it is scarcely obvious how or why that 
is so. As the party invoking this Court's jurisdiction, the 
House bears the burden of doing more than “simply alleg-
[ing] a nonobvious harm.” Wittman, 578 U. S., at 545. 

Analogizing to “group[s] other than a legislative body,” the 
dissent insists that the House has suffered an “obvious” in-
jury. Post, at 673. But groups like the string quartet and 
basketball team posited by the dissent select their own mem-
bers. Similarly, the political parties involved in the cases 
the dissent cites, see post, at 674, n. 1 (citing New York State 
Bd. of Elections v. Lopez Torres, 552 U. S. 196, 202 (2008), 
and Eu v. San Francisco County Democratic Central 
Comm., 489 U. S. 214, 229–230 (1989)), select their own lead-
ership and candidates. In stark contrast, the House does 
not select its own members. Instead, it is a representative 
body composed of members chosen by the people. Changes 
to its membership brought about by the voting public thus 
infict no cognizable injury on the House.7 

The House additionally asserts injury from the creation of 
what it calls “divided constituencies,” suggesting that a court 
order causing legislators to seek reelection in districts differ-
ent from those they currently represent affects the House's 
representational nature. But legislative districts change 

6 The dissent urges that changes to district lines will alter the House's 
future legislative output. See post, at 672–675. A legislative chamber 
as an institution, however, suffers no legally cognizable injury from 
changes to the content of legislation its future members may elect to 
enact. By contrast, the House has an obvious institutional interest in the 
manner in which it goes about its business. 

7 The dissent further suggests that “we must assume that the districting 
plan enacted by the legislature embodies the House's judgment” regarding 
the best way to select its members. Post, at 674. For the reasons ex-
plained supra, at 666–669, however, the House's role in the legislative 
process does not give it standing to pursue this appeal. 
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frequently—indeed, after every decennial census—and the 
Virginia Constitution resolves any confusion over which dis-
trict is being represented. It provides that delegates con-
tinue to represent the districts that elected them, even if 
their reelection campaigns will be waged in different dis-
tricts. Va. Const., Art. 2, § 6 (“A member in offce at the 
time that a decennial redistricting law is enacted shall com-
plete his term of offce and shall continue to represent the 
district from which he was elected for the duration of such 
term of offce . . . .”). We see little reason why the same 
would not hold true after districting changes caused by judi-
cial decisions, and we thus foresee no representational confu-
sion. And if harms centered on costlier or more diffcult 
election campaigns are cognizable—a question that, as in 
Wittman, 578 U. S., at 544–546, we need not decide today— 
those harms would be suffered by individual legislators or 
candidates, not by the House as a body. 

In short, Virginia would rather stop than fght on. One 
House of its bicameral legislature cannot alone continue the 
litigation against the will of its partners in the legislative 
process. 

* * * 

For the reasons stated, we dismiss the House's appeal for 
lack of jurisdiction. 

It is so ordered. 

Justice Alito, with whom The Chief Justice, Justice 
Breyer, and Justice Kavanaugh join, dissenting. 

I would hold that the Virginia House of Delegates has 
standing to take this appeal. The Court disagrees for two 
reasons: frst, because Virginia law does not authorize the 
House to defend the invalidated redistricting plan on behalf 
of the Commonwealth, see ante, at 663–666, and, second, be-
cause the imposition of the District Court's districting plan 
would not cause the House the kind of harm required by 
Article III of the Constitution, see ante, at 666–671. I am 
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convinced that the second holding is wrong and therefore 
will not address the frst. 

I 

Our decision in Lujan v. Defenders of Wildlife, 504 U. S. 
555, 560 (1992), identifed the three elements that constitute 
the “irreducible constitutional minimum of standing” de-
manded by Article III. A party invoking the jurisdiction of 
a federal court must have “(1) suffered an injury in fact, (2) 
that is fairly traceable to the challenged conduct of the de-
fendant, and (3) that is likely to be redressed by a favorable 
judicial decision.” Spokeo, Inc. v. Robins, 578 U. S. 330, 338 
(2016). The Virginia House of Delegates satisfes all those 
requirements in this case. 

I begin with “injury in fact.” It is clear, in my judgment, 
that the new districting plan ordered by the lower court will 
harm the House in a very fundamental way. A legislative 
districting plan powerfully affects a legislative body's output 
of work. Each legislator represents a particular district, 
and each district contains a particular set of constituents 
with particular interests and views. Cf., e. g., App. 165 (not-
ing the “varied factors that can create or contribute to com-
munities of interest” in districts (House Committee on Privi-
leges and Elections resolution)). The interests and views 
of these constituents generally have an important effect on 
everything that a legislator does—meeting with the repre-
sentatives of organizations and groups seeking the legisla-
tor's help in one way or another, drafting and sponsoring 
bills, pushing for and participating in hearings, writing or 
approving reports, and of course, voting. When the bound-
aries of a district are changed, the constituents and commu-
nities of interest present within the district are altered, and 
this is likely to change the way in which the district's repre-
sentative does his or her work. And while every individual 
voter will end up being represented by a legislator no matter 
which districting plan is ultimately used, it matters a lot how 
voters with shared interests and views are concentrated or 
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split up. The cumulative effects of all the decisions that go 
into a districting plan have an important impact on the over-
all work of the body. 

All of this should really go without saying. After all, it is 
precisely because of the connections between the way districts 
are drawn, the composition of a legislature, and the things that 
a legislature does that so much effort is invested in drawing, 
contesting, and defending districting plans. Districting 
matters because it has institutional and legislative conse-
quences. To suggest otherwise, to argue that substituting 
one plan for another has no effect on the work or output of 
the legislative body whose districts are changed, would 
really be quite astounding. If the selection of a districting 
plan did not alter what the legislative body does, why would 
there be such pitched battles over redistricting efforts? 

What the Court says on this point is striking. According 
to the Court, “the House as an institution has no cognizable 
interest in the identity of its members,” and thus suffers no 
injury from the imposition of a districting plan that “may 
affect the membership of the chamber” or the “content of 
legislation its future members may elect to enact.” Ante, 
at 669–670, and n. 6 (emphasis deleted). Really? It seems 
obvious that any group consisting of members who must work 
together to achieve the group's aims has a keen interest in the 
identity of its members, and it follows that the group also has 
a strong interest in how its members are selected. And what 
is more important to such a group than the content of its work? 

Apply what the Court says to a group other than a legisla-
tive body and it is immediately obvious that the Court is 
wrong. Does a string quartet have an interest in the iden-
tity of its cellist? Does a basketball team have an interest 
in the identity of its point guard? Does a board of directors 
have an interest in the identity of its chairperson? Does it 
matter to these groups how their members are selected? 
Do these groups care if the selection method affects their 
performance? Of course. 
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The Virginia House of Delegates exists for a purpose: to 
represent and serve the interests of the people of the Com-
monwealth. The way in which its members are selected has 
a powerful effect on how it goes about this purpose1—a prop-
osition refected by the Commonwealth's choice to mandate 
certain districting criteria in its constitution. See Va. 
Const., Art. II, § 6. As far as the House's standing, we must 
assume that the districting plan enacted by the legislature 
embodies the House's judgment regarding the method of se-
lecting members that best enables it to serve the people of 
the Commonwealth. (Whether this is a permissible judg-
ment is a merits question, not a question of standing. Cf. 
Warth v. Seldin, 422 U. S. 490, 502 (1975).) It therefore fol-
lows that discarding that plan and substituting another in-
ficts injury in fact. 

Our most pertinent precedent supports the standing of the 
House on this ground. In Sixty-seventh Minnesota State 
Senate v. Beens, 406 U. S. 187 (1972) (per curiam), we held 
that the Minnesota Senate had standing to appeal a District 
Court order reapportioning the Senate's seats. In reaching 
that conclusion, we noted that “certainly” such an order “di-
rectly affected” the Senate. Id., at 194. The same is true 
here. There can be no doubt that the new districting plan 
“directly affect[s]” the House whose districts it redefnes and 
whose legislatively drawn districts have been replaced with 
a court-ordered map. That the Beens Court drew its “di-
rectly affect[s]” language from a case involving a standard 
reapportionment challenge, see Silver v. Jordan, 241 F. Supp. 
576, 579 (SD Cal. 1964) (per curiam), aff 'd, 381 U. S. 415 
(1965) (per curiam), only serves to confrm that the House's 
injury is suffcient to demonstrate standing under Beens. 

1 The Court has not hesitated to recognize this link in other contexts. 
See, e. g., New York State Bd. of Elections v. Lopez Torres, 552 U. S. 196, 
202 (2008); Eu v. San Francisco County Democratic Central Comm., 489 
U. S. 214, 229–230 (1989). 
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In an effort to distinguish Beens, it is argued that the Dis-
trict Court decision at issue there, which slashed the number 
of senators in half, “ha[d] a distinct and more direct effect 
on the body itself than a mere shift in district lines.” Brief 
for United States as Amicus Curiae 17; see Brief for State 
Appellees 38. But even if the effect of the court order was 
greater in Beens than it is here, it is the existence—not the 
extent—of an injury that matters for purposes of Article 
III standing. 

The Court suggests that the effects of the court-ordered 
districting plan in Beens were different from the effects 
of the plan now before us because the former concerned 
the legislature's internal operations. See ante, at 669–670. 
But even if the imposition of the court-ordered plan in this 
case would not affect the internal operations of the House 
(and that is by no means clear), it is very strange to think 
that changes to such things as “committee structures” and 
“voting rules,” see ante, at 669, are more important than 
changes in legislative output. 

In short, the invalidation of the House's redistricting plan 
and its replacement with a court-ordered map would cause 
the House to suffer a “concrete” injury. And as Article III 
demands, see Spokeo, 578 U. S., at 338–339, that injury would 
also be “particularized” (because it would target the House); 
“imminent” (because it would certainly occur if this appeal 
is dismissed); “traceable” to the imposition of the new, court-
ordered plan; and “redress[able]” by the relief the House 
seeks here, ibid. 

II 

Although the opinion of the Court begins by citing the 
three fundamental Article III standing requirements just 
discussed, see ante, at 662, it is revealing that the Court never 
asserts that the effect of the court-ordered plan at issue would 
not cause the House “concrete” harm. Instead, the Court 
claims only that any harm would not be “ ̀ judicially cogniza-
ble,' ” ante, at 666; see also ante, at 669–670. The Court lifts 
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this term from Raines v. Byrd, 521 U. S. 811, 819 (1997), 
where the Court held that individual Members of Congress 
lacked standing to challenge the constitutionality of the Line 
Item Veto Act. But the decision in Raines rested heavily 
on federal separation-of-powers concerns, which are notably 
absent here. See id., at 819–820, 826–829; id., at 832–835 
(Souter, J., concurring in judgment). And although the 
Court does not say so expressly, what I take from its use of 
the term “judicially cognizable” injury rather than “con-
crete” injury is that the decision here is not really based on 
the Lujan factors, which set out the “irreducible” minimum 
demanded by Article III. 504 U. S., at 560. Instead, the 
argument seems to be that the House's injury is insuffcient 
for some other, only-hinted-at reason. 

Both the United States, appearing as an amicus, and the 
Commonwealth of Virginia are more explicit. The Solicitor 
General's brief argues as follows: 

“In the federal system, the Constitution gives Congress 
only `legislative Powers,' U. S. Const. Art. 1, § 1, and 
the `power to seek judicial relief . . . cannot possibly be 
regarded as merely in aid of the legislative function.' 
Buckley v. Valeo, 424 U. S. 1, 138 (1976) (per curiam). 
As a result, `once Congress makes its choice in enacting 
legislation, its participation ends.' Bowsher v. Synar, 
478 U. S. 714, 733 (1986). . . . The same is true here. A 
branch of a state government that makes rather than 
enforces the law does not itself have a cognizable Article 
III interest in the defense of its laws.” Brief for United 
States as Amicus Curiae 14–15 (emphasis added). 

The Virginia Solicitor General makes a similar argument. 
See Brief for State Appellees 42–44. 

These arguments are seriously fawed because the States 
are under no obligation to follow the Federal Constitution's 
model when it comes to the separation of powers. See 
Whalen v. United States, 445 U. S. 684, 689, n. 4 (1980); cf. 
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Raines, supra, at 824, n. 8; Arizona State Legislature v. Ari-
zona Independent Redistricting Comm'n, 576 U. S. 787, 803, 
n. 12 (2015). If one House of Congress or one or more Mem-
bers of Congress attempt to invoke the power of a federal 
court, the court must consider whether this attempt is con-
sistent with the structure created by the Federal Constitu-
tion. An interest asserted by a Member of Congress or by 
one or both Houses of Congress that is inconsistent with that 
structure may not be judicially cognizable. But I do not see 
how we can say anything similar about the standing of state 
legislators or state legislative bodies.2 Cf. Karcher v. May, 
484 U. S. 72, 81–82 (1987). The separation of powers (or the 
lack thereof) under a state constitution is purely a matter of 
state law, and neither the Court nor the Virginia Solicitor 
General has provided any support for the proposition that 
Virginia law bars the House from defending, in its own right, 
the constitutionality of a districting plan. 

* * * 

For these reasons, I would hold that the House of Dele-
gates has standing, and I therefore respectfully dissent. 

2 The Court's observation that the Virginia Constitution gives legislative 
districting authority to the General Assembly as a whole—in other words, 
to the House of Delegates and the Senate in combination—does not answer 
the question. To start, a similar argument against standing was pressed 
and rejected in Sixty-seventh Minnesota State Senate v. Beens, 406 U. S. 
187 (1972) (per curiam), see Motion of Appellees To Dismiss Appeal in 
O. T. 1971, No. 71–1024, p. 9, and the Court does not explain why a different 
outcome is warranted here. Nor am I persuaded by the Court's citation 
of Arizona State Legislature v. Arizona Independent Redistricting 
Comm'n, 576 U. S. 787 (2015). There, the Court held that the Arizona 
Legislature had standing to bring a suit aimed at protecting its redistrict-
ing authority. But from the fact that a whole legislature may have stand-
ing to defend its redistricting authority, it does not follow that the House 
necessarily lacks standing to challenge a redistricting decision based on 
concrete injuries to its institutional interests. Cf. Spokeo, Inc. v. Robins, 
578 U. S. 330, 339, n. 7 (2016). 
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GAMBLE v. UNITED STATES 

certiorari to the united states court of appeals for 
the eleventh circuit 

No. 17–646. Argued December 6, 2018—Decided June 17, 2019 

Petitioner Gamble pleaded guilty to a charge of violating Alabama's felon-
in-possession-of-a-frearm statute. Federal prosecutors then indicted 
him for the same instance of possession under federal law. Gamble 
moved to dismiss, arguing that the federal indictment was for “the same 
offence” as the one at issue in his state conviction, thus exposing him to 
double jeopardy under the Fifth Amendment. The District Court de-
nied this motion, invoking the dual-sovereignty doctrine, according to 
which two offenses “are not the `same offence' ” for double jeopardy 
purposes if “prosecuted by different sovereigns,” Heath v. Alabama, 
474 U. S. 82, 92. Gamble pleaded guilty to the federal offense but ap-
pealed on double jeopardy grounds. The Eleventh Circuit affrmed. 

Held: This Court declines to overturn the longstanding dual-sovereignty 
doctrine. Pp. 683–710. 

(a) The dual-sovereignty doctrine is not an exception to the double 
jeopardy right but follows from the Fifth Amendment's text. The Dou-
ble Jeopardy Clause protects individuals from being “twice put in jeop-
ardy” “for the same offence.” As originally understood, an “offence” is 
defned by a law, and each law is defned by a sovereign. Thus, where 
there are two sovereigns, there are two laws and two “offences.” Gam-
ble attempts to show from the Clause's drafting history that Congress 
must have intended to bar successive prosecutions regardless of the sov-
ereign bringing the charge. But even if conjectures about subjective 
goals were allowed to inform this Court's reading of the text, the Gov-
ernment's contrary arguments on that score would prevail. Pp. 683–685. 

(b) This Court's cases refect the sovereign-specifc reading of the 
phrase “same offence.” Three antebellum cases—Fox v. Ohio, 5 How. 
410; United States v. Marigold, 9 How. 560; and Moore v. Illinois, 14 
How. 13—laid the foundation that a crime against two sovereigns consti-
tutes two offenses because each sovereign has an interest to vindicate. 
Seventy years later, that foundation was cemented in United States v. 
Lanza, 260 U. S. 377, which upheld a federal prosecution that followed 
one by a State. This Court applied that precedent for decades until 
1959, when it refused two requests to reverse course, see Bartkus v. 
Illinois, 359 U. S. 121; Abbate v. United States, 359 U. S. 187, and it has 
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reinforced that precedent over the following six decades, see, e. g., 
Puerto Rico v. Sá nchez Valle, 579 U. S. 59. Pp. 685–690. 

(c) Gamble claims that this Court's precedent contradicts the 
common-law rights that the Double Jeopardy Clause was originally un-
derstood to engraft onto the Constitution, pointing to English and 
American cases and treatises. A departure from precedent, however, 
“demands special justifcation,” Arizona v. Rumsey, 467 U. S. 203, 212, 
and Gamble's historical evidence is too feeble to break the chain of prec-
edent linking dozens of cases over 170 years. This Court has pre-
viously concluded that the probative value of early English decisions on 
which Gamble relies was “dubious” due to “confused and inadequate 
reporting.” Bartkus, 359 U. S., at 128, n. 9. On closer inspection, that 
assessment has proved accurate; the passing years have not made those 
early cases any clearer or more valuable. Nor do the treatises cited by 
Gamble come close to settling the historical question with enough force 
to meet his particular burden. His position is also not supported by 
state-court cases, which are equivocal at best. Less useful still are the 
two federal cases cited by Gamble—Houston v. Moore, 5 Wheat. 1, 
which squares with the dual-sovereignty doctrine, and United States v. 
Furlong, 5 Wheat. 184, which actually supports it. Pp. 691–707. 

(d) Gamble's attempts to blunt the force of stare decisis here do not 
succeed. He contends that the recognition of the Double Jeopardy 
Clause's incorporation against the States washed away any theoretical 
foundation for the dual-sovereignty rule. But this rule rests on the fact 
that only same-sovereign prosecutions can involve the “same offence,” 
and that is just as true after incorporation as before. Gamble also ar-
gues that the proliferation of federal criminal laws has raised the risk 
of successive prosecutions under state and federal law for the same 
criminal conduct, thus compounding the harm inficted by precedent. 
But this objection obviously assumes that precedent was erroneous from 
the start, so it is only as strong as the historical arguments found want-
ing. In any case, eliminating the dual-sovereignty rule would do little 
to trim the reach of federal criminal law or prevent many successive 
state and federal prosecutions for the same criminal conduct, see Block-
burger v. United States, 284 U. S. 299. Pp. 707–710. 

694 Fed. Appx. 750, affrmed. 

Alito, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Thomas, Breyer, Sotomayor, Kagan, and Kavanaugh, JJ., joined. 
Thomas, J., fled a concurring opinion, post, p. 710. Ginsburg, J., post, 
p. 726, and Gorsuch, J., post, p. 737, fled dissenting opinions. 
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Justice Alito delivered the opinion of the Court. 
We consider in this case whether to overrule a longstand-

ing interpretation of the Double Jeopardy Clause of the Fifth 
Amendment. That Clause provides that no person may be 
“twice put in jeopardy” “for the same offence.” Our double 
jeopardy case law is complex, but at its core, the Clause 
means that those acquitted or convicted of a particular “of-
fence” cannot be tried a second time for the same “offence.” 
But what does the Clause mean by an “offence”? 

We have long held that a crime under one sovereign's laws 
is not “the same offence” as a crime under the laws of an-
other sovereign. Under this “dual-sovereignty” doctrine, a 
State may prosecute a defendant under state law even if the 
Federal Government has prosecuted him for the same con-
duct under a federal statute. 

Or the reverse may happen, as it did here. Terance Gam-
ble, convicted by Alabama for possessing a frearm as a felon, 
now faces prosecution by the United States under its own 
felon-in-possession law. Attacking this second prosecution 
on double jeopardy grounds, Gamble asks us to overrule 
the dual-sovereignty doctrine. He contends that it departs 

R. Edwards, and Randall Marshall; for Criminal Defense Experts by 
Paul D. Clement and George W. Hicks, Jr.; for Criminal Procedure Profes-
sors by Peder K. Batalden, Barry R. Levy, and Stephen E. Henderson, 
pro se; for Law Professors by Stuart Banner and Paul G. Cassell, both 
pro se; for the National Association of Criminal Defense Lawyers et al. by 
Jonathan L. Marcus, Paul M. Kerlin, David M. Porter, Daniel L. Kaplan, 
and Donna F. Coltharp; for The Rutherford Institute by John W. White-
head; for the U. S. Navy-Marine Corps Appellate Defense Division et al. 
by Rebecca S. Snyder, Daniel E. Rosinski, John C. Reardon, Jane E. 
Boomer, Christopher D. Carrier, and Elizabeth G. Marotta; and for Sen. 
Orrin Hatch by Adam G. Unikowsky. 

Briefs of amici curiae urging affrmance were fled for the National 
Association of Counties et al. by Gordon D. Todd, Joshua J. Fougere, and 
Lisa Soronen; and for the National Indigenous Women's Resource Center 
et al. by Mary Kathryn Nagle. 

Adam Harris Kurland fled a brief for the Howard University School 
of Law Thurgood Marshall Civil Rights Center as amicus curiae. 
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from the founding-era understanding of the right enshrined 
by the Double Jeopardy Clause. But the historical evidence 
assembled by Gamble is feeble; pointing the other way are 
the Clause's text, other historical evidence, and 170 years of 
precedent. Today we affrm that precedent, and with it the 
decision below. 

I 

In November 2015, a local police offcer in Mobile, Ala-
bama, pulled Gamble over for a damaged headlight. Smell-
ing marijuana, the offcer searched Gamble's car, where he 
found a loaded 9-mm handgun. Since Gamble had been con-
victed of second-degree robbery, his possession of the hand-
gun violated an Alabama law providing that no one convicted 
of “a crime of violence” “shall own a frearm or have one in 
his or her possession.” Ala. Code § 13A–11–72(a) (2015); see 
§ 13A–11–70(2) (defning “crime of violence” to include rob-
bery). After Gamble pleaded guilty to this state offense, 
federal prosecutors indicted him for the same instance of 
possession under a federal law—one forbidding those con-
victed of “a crime punishable by imprisonment for a term 
exceeding one year . . . to ship or transport in interstate or 
foreign commerce, or possess in or affecting commerce, any 
frearm or ammunition.” 18 U. S. C. § 922(g)(1). 

Gamble moved to dismiss on one ground: The federal in-
dictment was for “the same offence” as the one at issue in 
his state conviction and thus exposed him to double jeopardy. 
But because this Court has long held that two offenses “are 
not the `same offence' ” for double jeopardy purposes if 
“prosecuted by different sovereigns,” Heath v. Alabama, 474 
U. S. 82, 92 (1985), the District Court denied Gamble's 
motion to dismiss. Gamble then pleaded guilty to the fed-
eral offense while preserving his right to challenge the de-
nial of his motion to dismiss on double jeopardy grounds. 
But on appeal the Eleventh Circuit affrmed, citing the 
dual-sovereignty doctrine. 694 Fed. Appx. 750 (2017). We 
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granted certiorari to determine whether to overturn that 
doctrine.1 585 U. S. 1029 (2018). 

II 

Gamble contends that the Double Jeopardy Clause must 
forbid successive prosecutions by different sovereigns be-
cause that is what the founding-era common law did. But 
before turning to that historical claim, see Part III, infra, 
we review the Clause's text and some of the cases Gamble 
asks us to overturn. 

A 

We start with the text of the Fifth Amendment. Al-
though the dual-sovereignty rule is often dubbed an “excep-
tion” to the double jeopardy right, it is not an exception at 
all. On the contrary, it follows from the text that defnes 
that right in the frst place. “[T]he language of the Clause 
. . . protects individuals from being twice put in jeopardy `for 
the same offence,' not for the same conduct or actions,” 
Grady v. Corbin, 495 U. S. 508, 529 (1990), as Justice Scalia 
wrote in a soon-vindicated dissent, see United States v. 
Dixon, 509 U. S. 688 (1993) (overruling Grady). And the 
term “ ̀ [o]ffence' was commonly understood in 1791 to mean 
`transgression,' that is, `the Violation or Breaking of a 
Law.' ” Grady, 495 U. S., at 529 (Scalia, J., dissenting) (quot-
ing Dictionarium Britannicum (Bailey ed. 1730)). See also 2 
R. Burn & J. Burn, A New Law Dictionary 167 (1792) (“OF-
FENCE, is an act committed against law, or omitted where 
the law requires it”). As originally understood, then, an “of-
fence” is defned by a law, and each law is defned by a sover-
eign. So where there are two sovereigns, there are two 
laws, and two “offences.” See Grady, 495 U. S., at 529 

1 In addressing that question, we follow the parties' lead and assume, 
without deciding, that the state and federal offenses at issue here satisfy 
the other criteria for being the “same offence” under our double jeopardy 
precedent. See Blockburger v. United States, 284 U. S. 299, 304 (1932). 
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(Scalia, J., dissenting) (“If the same conduct violates two (or 
more) laws, then each offense may be separately prose-
cuted”); Moore v. Illinois, 14 How. 13, 17 (1852) (“The consti-
tutional provision is not, that no person shall be subject, for 
the same act, to be twice put in jeopardy of life or limb; but 
for the same offence, the same violation of law, no person's 
life or limb shall be twice put in jeopardy” (emphasis added)). 

Faced with this reading, Gamble falls back on an episode 
from the Double Jeopardy Clause's drafting history.2 The 
frst Congress, working on an earlier draft that would have 
banned “ ̀ more than one trial or one punishment for the same 
offence,' ” voted down a proposal to add “ ̀ by any law of the 
United States.' ” 1 Annals of Cong. 753 (1789). In reject-
ing this addition, Gamble surmises, Congress must have in-
tended to bar successive prosecutions regardless of the sov-
ereign bringing the charge. 

Even if that inference were justifed—something that the 
Government disputes—it would count for little. The private 
intent behind a drafter's rejection of one version of a text is 
shoddy evidence of the public meaning of an altogether dif-
ferent text. Cf. United States v. Craft, 535 U. S. 274, 287 
(2002) (“[F]ailed legislative proposals are a particularly dan-
gerous ground on which to rest an interpretation of a prior 
statute” (internal quotation marks omitted)). 

Besides, if we allowed conjectures about purpose to inform 
our reading of the text, the Government's conjecture would 
prevail. The Government notes that the Declaration of In-

2 Gamble also cites founding-era uses of the word “offence” that are not 
tied to violations of a sovereign's laws, but the examples are not very 
telling. Some, for instance, play on the unremarkable fact that at the 
founding, “offence” could take on a different sense in nonlegal settings, 
much as “offense” does today. In this vein, Gamble cites a 19th-century 
dictionary defning “offense” broadly as “any transgression of law, divine 
or human; a crime; sin; act of wickedness or omission of duty.” 2 N. Web-
ster, An American Dictionary of the English Language (1828). But the 
question is what “offence” meant in legal contexts. See Moore v. Illinois, 
14 How. 13, 19 (1852) (“An offence, in its legal signifcation, means the 
transgression of a law” (emphasis added)). 
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dependence denounced King George III for “protecting 
[British troops] by a mock Trial, from punishment for any 
Murders which they should commit on the Inhabitants of 
these States.” ¶17. The Declaration was alluding to “the 
so-called Murderers' Act, passed by Parliament after the 
Boston Massacre,” Amar, Sixth Amendment First Principles, 
84 Geo. L. J. 641, 687, n. 181 (1996), a law that allowed British 
offcials indicted for murder in America to be “ ̀ tried in Eng-
land, beyond the control of local juries,' ” ibid. (quoting 
J. Blum et al., The National Experience 95 (3d ed. 1973)). 
“During the late colonial period, Americans strongly ob-
jected to . . . [t]his circumvention of the judgment of the 
victimized community.” Amar, 84 Geo. L. Rev., at 687, 
n. 181. Yet on Gamble's reading, the same Founders who 
quite literally revolted against the use of acquittals abroad 
to bar criminal prosecutions here would soon give us an 
Amendment allowing foreign acquittals to spare domestic 
criminals. We doubt it. 

We see no reason to abandon the sovereign-specific 
reading of the phrase “same offence,” from which the dual-
sovereignty rule immediately follows. 

B 

Our cases refect the same reading. A close look at them 
reveals how fdelity to the Double Jeopardy Clause's text 
does more than honor the formal difference between two dis-
tinct criminal codes. It honors the substantive differences 
between the interests that two sovereigns can have in pun-
ishing the same act. 

The question of successive federal and state prosecutions 
arose in three antebellum cases implying and then spelling 
out the dual-sovereignty doctrine. The frst, Fox v. Ohio, 5 
How. 410 (1847), involved an Ohio prosecution for the passing 
of counterfeit coins. The defendant argued that since Con-
gress can punish counterfeiting, the States must be barred 
from doing so, or else a person could face two trials for the 
same offense, contrary to the Fifth Amendment. We re-
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jected the defendant's premise that under the Double Jeop-
ardy Clause “offences falling within the competency of dif-
ferent authorities to restrain or punish them would not 
properly be subjected to the consequences which those au-
thorities might ordain and affx to their perpetration.” Id., 
at 435. Indeed, we observed, the nature of the crime or its 
effects on “public safety” might well “deman[d]” separate 
prosecutions. Ibid. Generalizing from this point, we de-
clared in a second case that “the same act might, as to its 
character and tendencies, and the consequences it involved, 
constitute an offence against both the State and Federal gov-
ernments, and might draw to its commission the penalties 
denounced by either, as appropriate to its character in refer-
ence to each.” United States v. Marigold, 9 How. 560, 569 
(1850). 

A third antebellum case, Moore v. Illinois, 14 How. 13, 
expanded on this concern for the different interests of sepa-
rate sovereigns, after tracing it to the text in the manner set 
forth above. Recalling that the Fifth Amendment prohibits 
double jeopardy not “for the same ac[t]” but “for the same 
offence,” and that “[a]n offence, in its legal signifcation, 
means the transgression of a law,” id., at 19, we drew the 
now-familiar inference: A single act “may be an offence or 
transgression of the laws of” two sovereigns, and hence pun-
ishable by both, id., at 20. Then we gave color to this ab-
stract principle—and to the diverse interests it might vindi-
cate—with an example. An assault on a United States 
marshal, we said, would offend against the Nation and a 
State: the frst by “hindering” the “execution of legal proc-
ess,” and the second by “breach[ing]” the “peace of the 
State.” Ibid. That duality of harm explains how “one act” 
could constitute “two offences, for each of which [the of-
fender] is justly punishable.” Ibid. 

This principle comes into still sharper relief when we con-
sider a prosecution in this country for crimes committed 
abroad. If, as Gamble suggests, only one sovereign may 
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prosecute for a single act, no American court—state or 
federal—could prosecute conduct already tried in a foreign 
court. Imagine, for example, that a U. S. national has been 
murdered in another country. That country could rightfully 
seek to punish the killer for committing an act of violence 
within its territory. The foreign country's interest lies in 
protecting the peace in that territory rather than protecting 
the American specifcally. But the United States looks at 
the same conduct and sees an act of violence against one of 
its nationals, a person under the particular protection of its 
laws. The murder of a U. S. national is an offense to the 
United States as much as it is to the country where the mur-
der occurred and to which the victim is a stranger. That 
is why the killing of an American abroad is a federal offense 
that can be prosecuted in our courts, see 18 U. S. C. 
§ 2332(a)(1), and why customary international law allows this 
exercise of jurisdiction. 

There are other reasons not to offoad all prosecutions for 
crimes involving Americans abroad. We may lack conf-
dence in the competence or honesty of the other country's 
legal system. Less cynically, we may think that special pro-
tection for U. S. nationals serves key national interests re-
lated to security, trade, commerce, or scholarship. Such in-
terests might also give us a stake in punishing crimes 
committed by U. S. nationals abroad—especially crimes that 
might do harm to our national security or foreign relations. 
See, e. g., § 2332a(b) (bombings). These examples reinforce 
the foundation laid in our antebellum cases: that a crime 
against two sovereigns constitutes two offenses because each 
sovereign has an interest to vindicate. 

We cemented that foundation 70 years after the last of 
those antebellum cases, in a decision upholding a federal 
prosecution that followed one by a State. See United States 
v. Lanza, 260 U. S. 377, 382 (1922) (“[A]n act denounced as a 
crime by both national and state sovereignties is an offense 
against the peace and dignity of both and may be punished 
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by each”). And for decades more, we applied our precedent 
without qualm or quibble. See, e. g., Screws v. United 
States, 325 U. S. 91 (1945); Jerome v. United States, 318 U. S. 
101 (1943); Puerto Rico v. Shell Co. (P. R.), Ltd., 302 U. S. 
253 (1937); Westfall v. United States, 274 U. S. 256 (1927); 
Hebert v. Louisiana, 272 U. S. 312 (1926). When petitioners 
in 1959 asked us twice to reverse course, we twice refused, 
fnding “[n]o consideration or persuasive reason not pre-
sented to the Court in the prior cases” for disturbing our 
“frmly established” doctrine. Abbate v. United States, 359 
U. S. 187, 195; see also Bartkus v. Illinois, 359 U. S. 121. 
And then we went on enforcing it, adding another six dec-
ades of cases to the doctrine's history. See, e. g., Puerto 
Rico v. Sánchez Valle, 579 U. S. 59 (2016); Heath v. Alabama, 
474 U. S. 82 (1985); United States v. Wheeler, 435 U. S. 313 
(1978); Rinaldi v. United States, 434 U. S. 22 (1977) (per 
curiam). 

C 

We briefy address two objections to this analysis. 
First, the dissents contend that our dual-sovereignty rule 

errs in treating the Federal and State Governments as two 
separate sovereigns when in fact sovereignty belongs to the 
people. See post, at 728 (opinion of Ginsburg, J.); post, at 
743 (opinion of Gorsuch, J.). This argument is based on a 
non sequitur. Yes, our Constitution rests on the principle 
that the people are sovereign, but that does not mean that 
they have conferred all the attributes of sovereignty on a 
single government. Instead, the people, by adopting the 
Constitution, “ ̀ split the atom of sovereignty.' ” Alden v. 
Maine, 527 U. S. 706, 751 (1999) (brackets omitted). As we 
explained last Term: 

“When the original States declared their independence, 
they claimed the powers inherent in sovereignty . . . . 
The Constitution limited but did not abolish the sover-
eign powers of the States, which retained `a residuary 
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and inviolable sovereignty. ' The Federalist No. 39, 
p. 245 (C. Rossiter ed. 1961). Thus, both the Federal 
Government and the States wield sovereign powers, and 
that is why our system of government is said to be one 
of `dual sovereignty.' Gregory v. Ashcroft, 501 U. S. 
452, 457 (1991).” Murphy v. National Collegiate Ath-
letic Assn., 584 U. S. 453, 470 (2018). 

It is true that the Republic is “ ̀ ONE WHOLE,' ” post, at 728 
(opinion of Ginsburg, J.) (quoting The Federalist No. 82, 
p. 493 (C. Rossiter ed. 1961) (A. Hamilton)); accord, post, at 
743 (opinion of Gorsuch, J.). But there is a difference be-
tween the whole and a single part, and that difference under-
lies decisions as foundational to our legal system as McCul-
loch v. Maryland, 4 Wheat. 316 (1819). There, in terms so 
directly relevant as to seem presciently tailored to answer 
this very objection, Chief Justice Marshall distinguished pre-
cisely between “the people of a State” and “[t]he people of 
all the States,” id., at 428, 435; between the “sovereignty 
which the people of a single state possess” and the sovereign 
powers “conferred by the people of the United States on the 
government of the Union,” id., at 429–430; and thus between 
“the action of a part” and “the action of the whole,” id., at 
435–436. In short, McCulloch's famous holding that a State 
may not tax the national bank rested on a recognition that 
the States and the Nation have different “interests” and 
“right[s].” Id., at 431, 436. One strains to imagine a clearer 
statement of the premises of our dual-sovereignty rule, or a 
more authoritative source. The United States is a federal 
republic; it is not, contrary to Justice Gorsuch's sugges-
tion, post, at 746–747, a unitary state like the United Kingdom. 

Gamble and the dissents lodge a second objection to this line 
of reasoning. They suggest that because the division of fed-
eral and state power was meant to promote liberty, it cannot 
support a rule that exposes Gamble to a second sentence. See 
post, at 729–730 (opinion of Ginsburg, J.); post, at 744–745 
(opinion of Gorsuch, J.). This argument fundamentally mis-
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understands the governmental structure established by our 
Constitution. Our federal system advances individual lib-
erty in many ways. Among other things, it limits the pow-
ers of the Federal Government and protects certain basic 
liberties from infringement. But because the powers of the 
Federal Government and the States often overlap, allowing 
both to regulate often results in two layers of regulation. 
Taxation is an example that comes immediately to mind. It 
is also not at all uncommon for the Federal Government to 
permit activities that a State chooses to forbid or heavily 
restrict—for example, gambling and the sale of alcohol. 
And a State may choose to legalize an activity that federal 
law prohibits, such as the sale of marijuana. So while our 
system of federalism is fundamental to the protection of lib-
erty, it does not always maximize individual liberty at the 
expense of other interests. And it is thus quite extraordi-
nary to say that the venerable dual-sovereignty doctrine 
represents a “ ̀ desecrat[ion]' ” of federalism. Post, at 745 
(opinion of Gorsuch, J.). 

III 

Gamble claims that our precedent contradicts the common-
law rights that the Double Jeopardy Clause was originally 
understood to engraft onto the Constitution—rights stem-
ming from the “common-law pleas of auterfoits acquit [for-
mer acquittal] and auterfoits convict [former conviction].” 
Grady, 495 U. S., at 530 (Scalia, J., dissenting). These pleas 
were treated as “reason[s] why the prisoner ought not to 
answer [an indictment] at all, nor put himself upon his trial 
for the crime alleged.” 4 W. Blackstone, Commentaries on 
the Laws of England 335 (1773) (Blackstone). Gamble ar-
gues that those who ratifed the Fifth Amendment under-
stood these common-law principles (which the Amendment 
constitutionalized) to bar a domestic prosecution following 
one by a foreign nation. For support, he appeals to early 
English and American cases and treatises. We have high-
lighted one hurdle to Gamble's reading: the sovereign-
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specifc original meaning of “offence.” But the doctrine of 
stare decisis is another obstacle. 

Stare decisis “promotes the evenhanded, predictable, and 
consistent development of legal principles, fosters reliance on 
judicial decisions, and contributes to the actual and perceived 
integrity of the judicial process.” Payne v. Tennessee, 501 
U. S. 808, 827 (1991). Of course, it is also important to be 
right, especially on constitutional matters, where Congress 
cannot override our errors by ordinary legislation. But 
even in constitutional cases, a departure from precedent “de-
mands special justifcation.” Arizona v. Rumsey, 467 U. S. 
203, 212 (1984). This means that something more than “am-
biguous historical evidence” is required before we will “fatly 
overrule a number of major decisions of this Court.” Welch 
v. Texas Dept. of Highways and Public Transp., 483 U. S. 
468, 479 (1987). And the strength of the case for adhering 
to such decisions grows in proportion to their “antiquity.” 
Montejo v. Louisiana, 556 U. S. 778, 792 (2009). Here, as 
noted, Gamble's historical arguments must overcome numer-
ous “major decisions of this Court” spanning 170 years. In 
light of these factors, Gamble's historical evidence must, at 
a minimum, be better than middling. 

And it is not. The English cases are a muddle. Treatises 
offer spotty support. And early state and federal cases are 
by turns equivocal and downright harmful to Gamble's posi-
tion. All told, this evidence does not establish that those 
who ratifed the Fifth Amendment took it to bar successive 
prosecutions under different sovereigns' laws—much less do 
so with enough force to break a chain of precedent linking 
dozens of cases over 170 years. 

A 

Gamble's core claim is that early English cases refect an 
established common-law rule barring domestic prosecution 
following a prosecution for the same act under a different 
sovereign's laws. But from the very dawn of the common 
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law in medieval England until the adoption of the Fifth 
Amendment in 1791, there is not one reported decision bar-
ring a prosecution based on a prior trial under foreign law. 
We repeat: Gamble has not cited and we have not found a 
single pre-Fifth Amendment case in which a foreign acquit-
tal or conviction barred a second trial in a British or Ameri-
can court. Given this void, Gamble faces a considerable 
challenge in convincing us that the Fifth Amendment was 
originally understood to establish such a bar. 

Attempting to show that such a bar was available, Gamble 
points to fve early English decisions for which we have case 
reports. We will examine these in some detail, but we note 
at the outset that they play only a secondary role for Gamble. 

The foundation of his argument is a decision for which we 
have no case report: the prosecution in England in 1677 of a 
man named Hutchinson. (We have a report of a decision 
denying Hutchinson bail but no report of his trial.) As told 
by Gamble, Hutchinson, having been tried and acquitted in 
a foreign court for a murder committed abroad, was accused 
of the same homicide in an English tribunal, but the English 
court held that the foreign prosecution barred retrial. 

Everything for Gamble stems from this one unreported 
decision. To the extent that the cases he cites provide any 
support for his argument—and for the most part, they do 
not—those cases purport to take their cue from the Hutchin-
son episode; the same is true of the treatises on which Gam-
ble relies. 

So what evidence do we have about what actually hap-
pened to Hutchinson? The most direct evidence is a report 
of his application for bail before the Court of King's Bench. 
The report spans all of one sentence: 

“On Habeas Corpus it appeared the Defendant was 
committed to Newgate on suspicion of Murder in Portu-
gal, which by Mr. Attorny being a Fact out of the Kings 
Dominions, is not triable by Commission, upon 35 H. 8. 
Cap. 2. § . I. N. 2. but by a Constable and Marshal, and 
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the Court refused to Bail him, & c.” Rex v. Hutchin-
son, 3 Keb. 785, 84 Eng. Rep. 1011 (1677). 

From this report, all that we can tell about the court's 
thinking is that it found no convincing reason to grant bail, 
as was typical in murder cases.3 The rest of the report con-
cerns claims by an attorney. We are told that he contested 
the jurisdiction of the commission before which Hutchinson 
was to be tried, apparently a special commission that would 
have issued pursuant to a statute enacted under Henry 
VIII.4 The commission lacked jurisdiction, the attorney 
seemed to suggest, because the crime had occurred in Portu-
gal and thus “out of the Kings Dominions.” The attorney 
claimed that jurisdiction lay instead with “a Constable and 
Marshal”—an apparent reference to the High Court of 
Chivalry, which dealt with treason and murder committed 
abroad.5 But what, if anything, did the King's Bench make 
of the attorney's jurisdictional claims? And more to the 
point, what happened after bail was denied? The bail report 
does not say. 

If Hutchinson did ultimately appear before the Court of 
Chivalry—and if that court accepted a plea of prior acquittal 
in Portugal—this would be paltry evidence of any common-
law principle, which is what Gamble cites Hutchinson to es-
tablish. After all, the High Court of Chivalry was a civil-
law court prohibited from proceeding under the common law 
(unlike every other English court of the time save Admi-
ralty). 8 Ric. 2, ch. 5; see also Squibb 162; id., at xxv–xxvi 

3 See J. Beattie, Crime and the Courts in England: 1660–1800, pp. 281– 
282 (1986). 

4 Although this Act reached conduct committed “out of the King Majes-
ties Realme of Englande and other his Graces [Dominions],” Acte concer-
ninge the triall of Treasons 1543–1544, 35 Hen. 8, ch. 2 (1543–1544), it 
applied only to treasons and misprisions of treason—not to homicide, of 
which Hutchinson was accused. 

5 See G. Squibb, The High Court of Chivalry 54, 147–148 (1959) (Squibb); 
4 Blackstone 267. 
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(“The essential distinction between the Court of Chivalry 
and other courts is . . . that it administers justice in relation 
to those military matters which are not governed by the 
common law”). Nor would it be any surprise that we have 
no report of the proceeding; in fact, “[t]here is no report of a 
case in which a judge of the Court [of Chivalry] has set out 
the reasons for his decision earlier than the [20th] century.” 
Id., at 162. 

In the end, we have only two early accounts from judges 
of what fnally became of Hutchinson, and both are indirect 
and shaky. First, they appear in the reports of cases de-
cided in the Court of Chancery more than a half century 
after Hutchinson. Second, both judges cite only one source, 
and it is of lower authority than their own: namely, an ac-
count of Hutchinson given by an interested party (a defend-
ant) in a previous, non-criminal case—an account on which 
the court in that case did not rely or even comment.6 Inso-
far as our two judges seem to add their own details to the 
Hutchinson saga, we are not told where they obtained this 
information or whether it refects mere guesses as to how 
gaps in the story should be flled in, decades after the fact. 
Finally, the two judges' accounts are not entirely consistent. 
Still, they are the only early judicial glosses on Hutchinson 
that we have, so we will work with them. 

The more extensive account appears in the case of Gage v. 
Bulkeley, Ridg. T. H. 263, 27 Eng. Rep. 824 (Ch. 1744), and 
what the court said there—far from supporting Gamble's ar-
gument—cuts against it. Gage involved a bill in chancery 

6 See Gage v. Bulkeley, Ridg. T. H. 263, 271, 27 Eng. Rep. 824, 826–827 
(Ch. 1744) (citing Beake v. Tyrrell, 1 Shower, K. B. 6); Burrows v. Jemino, 
2 Str. 733, 93 Eng. Rep. 815 (K. B. 1726) (same). As noted, the report 
cited by both judges—which also appears at 89 Eng. Rep. 411 (K. B. 
1688)—mentions Hutchinson only in summarizing a defendant's argument. 
So does the only other source cited by either judge. See Gage, Ridg. T. 
H., at 271, 27 Eng. Rep., at 826–827 (citing Beak v. Thyrwhit, 3 Mod. 194, 
87 Eng. Rep. 124 (K. B. 1688)). Below we discuss in detail the case that 
fgures in these two reports. See infra, at 698, and n. 11. 
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for an account of money deposited with a banker in Paris. 
The defendants pleaded, as a bar to this lawsuit, “a sentence” 
“given upon” the same demand in a French court. Ibid. In 
addressing this plea, Lord Chancellor Hardwicke frst deter-
mined that foreign judgments are not binding in an English 
court of law. Here his reasoning was very similar to that 
found in our dual-sovereignty decisions. Because each judg-
ment rests on the authority of a particular sovereign, the 
Chancellor thought, it cannot bind foreign courts, which op-
erate by the power of a different sovereign. Id., at 263–264, 
27 Eng. Rep., at 824. 

Turning next to courts of equity, the Lord Chancellor saw 
no reason that the rule should be any different; there too, he 
thought, a foreign judgment is not binding. Id., at 273, 27 
Eng. Rep., at 827. But he did allow that in equity a foreign 
judgment could serve as “evidence, which may affect the 
right of [a plaintiff] when the cause comes to be heard.” 
Ibid. 

Elaborating on why foreign judgments did not bind Eng-
lish courts, whether of law or equity, the Lord Chancellor 
explained why Hutchinson was “no proof” to the contrary. 
In the Chancellor's telling, Hutchinson was not indicted by 
the Court of King's Bench, which could have tried a murder 
committed in England,7 because that court had no jurisdic-
tion over a homicide committed in Portugal. Gage, Ridg. T. 
H., at 271, 27 Eng. Rep., at 826–827. Instead, Hutchinson 
was (as the bail decision indicates) before that court on a writ 
of habeas corpus, and his case “was referred to the judges to 
know whether a commission should issue” under a statute 
similar to the one mentioned in the bail decision. Ibid., 
27 Eng. Rep., at 827; see 33 Hen. 8, ch. 28 (1541–1542).8 

7 4 Blackstone 262. 
8 This statute authorized commissioners to try certain defendants for 

acts of treason or murder committed “in whatsoever other Shire or place, 
within the King's dominions or without.” But “[d]espite the words `or 
without', contemporary opinion seems not to have regarded the extra-
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“And,” he explained, “the judges very rightly and mercifully 
thought not, because he had undergone one trial already.” 
Gage, Ridg. T. H., at 271–272, 27 Eng. Rep., at 827 (emphasis 
added). This suggests that Hutchinson was spared retrial 
as a matter of discretion (“merc[y]”)—which must be true 
if the Chancellor was right that foreign judgments were 
not binding. Indeed, at least one modern scholar agrees 
(on other grounds as well) that the result in Hutchinson 
may have been based on “expediency rather than law.” 
M. Friedland, Double Jeopardy 362–363 (1969). 

In the end, then, Gage is doubly damaging to Gamble. 
First, it squarely rejects the proposition that a litigant in an 
English court—even a civil litigant in equity—had a right 
to the beneft of a foreign judgment, a right that the Fifth 
Amendment might have codifed. And second, Gage under-
mines Gamble's chief historical example, Hutchinson, by giv-
ing a contrary reading of that case—and doing so, no less, in 
one of the only two judicial accounts of Hutchinson that we 
have from before the Fifth Amendment. 

The other account appears in Burrows v. Jemino, 2 Str. 
733, 93 Eng. Rep. 815 (K. B. 1726).9 In Burrows, a party 
that was sued in England on a bill of exchange sought an 
injunction against this suit in the Court of Chancery, con-
tending that the suit was barred by the judgment of a court 
in Italy. In explaining why he would grant the injunction, 
Lord Chancellor King cited Hutchinson, which he thought 
had involved an acquittal in Spanish court that was “allowed 

territorial operation of this Act as clear.” Squibb 149. Indeed, the stat-
ute cited in the Hutchinson bail report, dated to just two years later, cited 
lingering “doubtes and questions” about whether English courts could try 
treason committed abroad (in the course of clarifying that treason and 
misprisions of treason abroad could indeed be tried in England). 35 Hen. 
8, ch. 2, § I. 

9 This case is also reported as Burrows v. Jemineau in Sel. Ca. t. King 
69, 25 Eng. Rep. 228 (Ch. 1726); as Burroughs v. Jamineau in Mos. 1, 25 
Eng. Rep. 235; as Burrows v. Jemineau in 2 Eq. Ca. Abr. 476, 22 Eng. Rep. 
405; and as Burrows v. Jemino in 2 Eq. Ca. Abr. 524, 22 Eng. Rep. 443. 
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to be a good bar to any proceedings here.” 2 Str., at 733, 93 
Eng. Rep., at 815. This remark, showing that at least one 
English judge before the founding saw Hutchinson as Gam-
ble does, provides a modicum of support for Gamble's argu-
ment. But that support softens just a few lines down in the 
report, where the Chancellor discusses the status of foreign 
judgments in courts of law in particular (as distinct from 
courts of equity like his own)—i. e., the courts that actually 
applied the common-law rules later codifed by the Fifth 
Amendment. Here the Chancellor explained that while he 
personally would have accepted an Italian judgment as bar-
ring any suit at law, “other Judges might be of a different 
opinion.” 2 Str., at 733, 93 Eng. Rep., at 815. As a whole, 
then, the Chancellor's comments in Burrows can hardly be 
cited to prove that the common law had made up its mind on 
this matter; just the opposite. 

Gamble's other cases have even less force. The “most in-
structive” case, he claims, see Brief for Petitioner 13, is the 
1775 case of King v. Roche, 1 Leach 134,10 168 Eng. Rep. 169 
(K. B.), but that is a curious choice since the Roche court 
does not so much as mention Hutchinson or even tacitly af-
frm its supposed holding. The defendant in Roche entered 
two pleas: prior acquittal abroad and not guilty of the 
charged crime. All that the Roche court held was that, as a 
procedural matter, it made no sense to charge the jury with 
both pleas at once, because a fnding for Roche on the frst 
(prior acquittal) would, if successful, bar consideration of the 
second (not guilty). Roche, 1 Leach, at 135, 168 Eng. Rep., 
at 169. But on our key question—whether a plea based on 
a foreign acquittal could be successful—the Roche court said 
absolutely nothing; it had no occasion to do so. Before the 
prosecution could reply to Roche's plea of prior acquittal, he 
withdrew it, opting for a full trial. The name Hutchinson 
does not appear even in the marginalia of the 1789 edition of 

10 This case is reported as Captain Roche's Case in 1 Leach 138 (1789 
ed.) and in 2 Leach 125 (1792 ed.). 
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Roche, which existed in 1791. See Captain Roche's Case, 
1 Leach, at 138–139. 

Hutchinson is mentioned in connection with Roche only 
after the Fifth Amendment's ratifcation, and only in a com-
piler's annotation to the 1800 edition of the Roche case re-
port. See 168 Eng. Rep., at 169, n. (a). That annotation in 
turn cites one case as support for its reading of Hutchinson: 
Beak v. Thyrwhit, 3 Mod. 194, 87 Eng. Rep. 124 (K. B. 1688). 
But Beak did not involve a foreign prosecution; indeed, it did 
not involve a prosecution at all. It was an admiralty case 
for trover and conversion of a ship, and—more to the point— 
Hutchinson is discussed only in the defendant's argument in 
that case, not the court's response. A report relaying the 
actual decision in Beak shows that the court ultimately said 
nothing about the defendant's Hutchinson argument one way 
or another. See Beake v. Tyrrell, 1 Shower, K. B. 6, 89 Eng. 
Rep. 411 (1688).11 This same defendant's argument was the 
only source of information about Hutchinson on which the 
Chancellors in Gage and Burrows explicitly relied, as we 
noted above. All later accounts of Hutchinson seem to stem 
from this one shallow root. 

The last of Gamble's fve pre-Fifth Amendment cases, Rex 
v. Thomas, 1 Lev. 118, 83 Eng. Rep. 326 (K. B. 1664), did 
not even involve a foreign prosecution. The defendant was 
indicted for murder in England, and he pleaded a prior ac-
quittal by a Welsh court. But Wales was then part of the 
“kingdom of England”; its laws were “the laws of England 
and no other.” 1 Blackstone 94–95; see Thomas, 1 Lev., at 
118, 83 Eng. Rep., at 326–327. So the prior trial in Thomas 
was not under another sovereign's laws, making it totally 
irrelevant for present purposes. 

Summing up the import of the preratifcation cases on 
which Gamble's argument rests, we have the following: (1) 
not a single reported case in which a foreign acquittal or 

11 This decision is also reported as Beake v. Tirrell, Com. 120, 90 Eng. 
Rep. 379. 
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conviction barred a later prosecution for the same act in 
either Britain or America; (2) not a single reported decision 
in which a foreign judgment was held to be binding in a 
civil case in a court of law; (3) fragmentary and not entirely 
consistent evidence about a 17th-century case in which a de-
fendant named Hutchinson, having been tried and acquitted 
for murder someplace in the Iberian Peninsula, is said to 
have been spared a second trial for this crime on some 
ground, perhaps out of “merc[y],” not as a matter of right; 
(4) two cases (one criminal, one in admiralty) in which a 
party invoked a prior foreign judgment, but the court did 
not endorse or rest anything on the party's reliance on that 
judgment; and (5) two Court of Chancery cases actually hold-
ing that foreign judgments were not (or not generally) 
treated as barring trial at common law. This is the fimsy 
foundation in case law for Gamble's argument that when 
the Fifth Amendment was ratifed, it was well understood 
that a foreign criminal judgment would bar retrial for the 
same act. 

Surveying the pre-Fifth Amendment cases in 1959, we 
concluded that their probative value was “dubious” due to 
“confused and inadequate reporting.” Bartkus, 359 U. S., at 
128, n. 9. Our assessment was accurate then, and the pass-
ing years have not made those early cases any clearer or 
more valuable. 

B 

Not to worry, Gamble responds: Whatever the English 
courts actually did prior to adoption of the Fifth Amend-
ment, by that time the early English cases were widely 
thought to support his view. This is a curious argument in-
deed. It would have us hold that the Fifth Amendment cod-
ifed a common-law right that existed in legend, not case law. 
In any event, the evidence that this right was thought to be 
settled is very thin. 

Gamble's argument is based on treatises, but they are not 
nearly as helpful as he claims. Alone they do not come close 
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to settling the historical question with enough force to meet 
Gamble's particular burden under stare decisis. 

Gamble begins with Blackstone, but he reads volumes into 
a fyspeck. In the body of his Commentaries, all that Black-
stone stated was that successive prosecutions could be 
barred by prior acquittals by “any court having competent 
jurisdiction of the offence.” 4 Blackstone 335. This is sim-
ply a statement of the general double-jeopardy rule, without 
a word on separate sovereigns. So Gamble directs our at-
tention to a footnote that appears after the phrase “any court 
having competent jurisdiction.” The footnote refers to the 
report of Beak v. Thyrwhit, which, as noted, merely re-
hearses the argument of the defendant in that case, who in 
turn mentioned Hutchinson—but not in a criminal prosecu-
tion, much less one preceded by a foreign trial. This thread 
tying Blackstone to Hutchinson—a thread woven through 
footnotes and reports of reports but not a single statement 
by a court (or even by a party to an actual prosecution)—is 
tenuous evidence that Blackstone endorsed Gamble's reading 
of Hutchinson. 

When Gamble's attorney was asked at argument which 
other treatises he found most likely to have informed those 
who ratifed the Fifth Amendment, he offered four. See Tr. 
of Oral Arg. 30–31. But two of the four treatises did not 
exist when the Fifth Amendment was ratifed. See 1 J. 
Chitty, Criminal Law 458 (1816); 1 T. Starkie, Criminal 
Pleading 300–301, n. h (1814). And a third discusses not a 
single case involving a prior prosecution under foreign law. 
See 2 W. Hawkins, Pleas of the Crown 372 (1739). 

That leaves one treatise cited by Gamble that spoke to this 
issue before ratifcation, F. Buller, An Introduction to the 
Law Relative to Trials at Nisi Prius (5th ed. 1788). That 
treatise concerned the trial of civil cases, id., at 2, and its 
discussion of prior judgments appeared under the heading 
“Of Evidence in general,” id., at 221. After considering the 
evidentiary value of such documents as acts of Parliament, 
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deeds, and depositions, Buller addressed what we would 
later call issue preclusion. Lifting language from an earlier 
publication, H. Bathurst, The Theory of Evidence 39 (1761), 
Buller wrote that a fnal judgment was “conclusive Evi-
dence” “against all the World” of the factual determinations 
underlying the judgment. Buller, Nisi Prius, at 245. And 
it is on this basis that Buller (again lifting from Bathurst) 
said that even someone acquitted of a crime in Spain 
“might,” upon indictment in England, “plead the Acquittal in 
Spain in Bar.” Ibid. 

This endorsement of the preclusive effect of a foreign judg-
ment in civil litigation (which even today is not uniformly 
accepted in this country12) provides no direct support for 
Gamble since his prior judgment was one of conviction, not 
acquittal. (There is, after all, a major difference between 
the preclusive effect of a prior acquittal and that of a prior 
conviction: Only the frst would make a subsequent prosecu-

12 Compare Restatement (Fourth) of Foreign Relations Law of the 
United States § 481 (2017) (With a few specifed exceptions, “a fnal, conclu-
sive, and enforceable judgment of a court of a foreign state granting or 
denying recovery of a sum of money, or determining a legal controversy, 
is entitled to recognition by courts in the United States”) and Restatement 
(Second) of Confict of Laws § 98, Comment b, p. 298 (1969) (“In most re-
spects,” judgments rendered in a foreign nation satisfying specifed crite-
ria “will be accorded the same degree of recognition to which sister State 
judgments are entitled”), with, e. g., Derr v. Swarek, 766 F. 3d 430, 437 
(CA5 2014) (recognition of foreign judgments is not required but is a mat-
ter of comity); Diorinou v. Mezitis, 237 F. 3d 133, 142–143 (CA2 2001) 
(same); id., at 139–140 (“It is well-established that United States courts 
are not obliged to recognize judgments rendered by a foreign state, but 
may choose to give res judicata effect to foreign judgments on the basis 
of comity” (emphasis in original; internal quotation marks omitted)); Mac-
Arthur v. San Juan County, 497 F. 3d 1057, 1067 (CA10 2007) (“Comity is 
not an inexorable command . . . and a request for recognition of a foreign 
judgment may be rebuffed on any number of grounds”); Guinness PLC v. 
Ward, 955 F. 2d 875, 883 (CA4 1992) (“The effect to be given foreign judg-
ments has therefore historically been determined by more fexible princi-
ples of comity”). 
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tion pointless, by requiring later courts to assume a defend-
ant's innocence from the start.) And in any case, the feet-
ing references in the Buller and Bathurst treatises are 
hardly suffcient to show that the Members of the First Con-
gress and the state legislators who ratifed the Fifth Amend-
ment understood the Double Jeopardy Clause to bar a prose-
cution in this country after acquittal abroad for the same 
criminal conduct. 

Gamble attempts to augment his support by citing trea-
tises published after the Fifth Amendment was adopted.13 

And he notes that the Court in District of Columbia v. Hel-
ler, 554 U. S. 570, 605–610 (2008), took treatises of a similar 
vintage to shed light on the public understanding in 1791 of 
the right codifed by the Second Amendment. But the Hel-
ler Court turned to these later treatises only after surveying 
what it regarded as a wealth of authority for its reading— 
including the text of the Second Amendment and state 
constitutions. The 19th-century treatises were treated as 
mere confrmation of what the Court thought had already 
been established. Here Gamble's evidence as to the under-
standing in 1791 of the double jeopardy right is not at all 
comparable. 

C 

When we turn from 19th-century treatises to 19th-century 
state cases, Gamble's argument appears no stronger. The 
last time we looked, we found these state cases to be “incon-
clusive.” Bartkus, 359 U. S., at 131. They seemed to be 
nevenly split and to “manifest confict[s] in conscience” rather 
than confdent conclusions about the common law. Ibid. 
Indeed, two of those cases manifested nothing more than a 
misreading of a then-recent decision of ours. Id., at 130. 
We see things no differently today. 

13 See, e. g., F. Wharton, Law of Homicide 283 (1855); F. Wharton, Crimi-
nal Law 137 (1846); L. MacNally, The Rules of Evidence on Pleas of the 
Crown 428 (1802). 
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The distinction between believing successive prosecutions 
by separate sovereigns unjust and holding them unlawful ap-
pears right on the face of the frst state case that Gamble 
discusses. In State v. Brown, 2 N. C. 100, 101 (1794), the 
court opined that it would be “against natural justice” for a 
man who stole a horse in the Southwest Territory to be pun-
ished for theft in North Carolina just for having brought the 
horse to that State. To avoid this result, the Brown court 
simply construed North Carolina's theft law not to reach the 
defendant's conduct. But it did so precisely because the de-
fendant otherwise could face two prosecutions for the same 
act of theft—despite the common-law rule against double 
jeopardy for the same “offence”—since “the offence against 
the laws of this State, and the offence against the laws of [the 
Territory] are distinct; and satisfaction made for the offence 
committed against this State, is no satisfaction for the of-
fence committed against the laws there.” Ibid. Far from 
undermining the dual-sovereignty rule, Brown expressly af-
frms it, rejecting outright the idea that a judgment in one 
sovereign's court could “be pleadable in bar to an indict-
ment” in another's. Ibid. 

Other state courts were divided. Massachusetts and 
Michigan courts thought that at least some trials in either 
federal or state court could bar prosecution in the other, see 
Commonwealth v. Fuller, 49 Mass. 313, 318 (1844); Harlan 
v. People, 1 Doug. 207, 212 (Mich. 1843), but those antebellum 
cases are poor images of the founding-era common law, rest-
ing as they do on what we have explained, see Bartkus, 359 
U. S., at 130, was a misreading of our then-recent decision in 
Houston v. Moore, 5 Wheat. 1 (1820), which we discuss 
below. A Vermont court did take the same view based on 
its own analysis of the question, State v. Randall, 2 Aik. 89, 
100–101 (1827), but just a few years later a Virginia court 
declared the opposite, Hendrick v. Commonwealth, 32 Va. 
707, 713 (1834) (punishment for forgery under both federal 
and Virginia law is not double punishment for the “same of-
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fence” since “the law of Virginia punishes the forgery, not 
because it is an offence against the U. States, but because it 
is an offence against this commonwealth”). And South Car-
olina—a perfect emblem of the time—produced cases cutting 
both ways. See State v. Antonio, 2 Tread. 776, 781 (1816); 
State v. Tutt, 2 Bail. 44, 47–48 (1830). 

This is not the quantum of support for Gamble's claim 
about early American common law that might withstand his 
burden under stare decisis. And once we look beyond the 
Nation's earliest years, the body of state-court decisions ap-
pears even less helpful to Gamble's position. We aptly sum-
marized those cases in Bartkus, 359 U. S., at 134–136, and 
need not add to that discussion here.14 

D 

Less useful still, for Gamble's purposes, are the two early 
Supreme Court cases on which he relies. In the frst, a 
member of the Pennsylvania militia was tried by a state 
court-martial for the federal offense of deserting the militia. 
See Houston v. Moore, 5 Wheat. 1 (1820). The accused ob-
jected that the state court-martial lacked jurisdiction to try 

14 As we put it in Bartkus, 359 U. S., at 134–136: 
“Of the twenty-eight States which have considered the validity of suc-

cessive state and federal prosecutions as against a challenge of violation 
of either a state constitutional double-jeopardy provision or a common-law 
evidentiary rule of autrefois acquit and autrefois convict, twenty-seven 
have refused to rule that the second prosecution was or would be barred. 
These States were not bound to follow this Court and its interpretation 
of the Fifth Amendment. The rules, constitutional, statutory, or common 
law which bound them, drew upon the same experience as did the Fifth 
Amendment, but were and are of separate and independent authority. 

“Not all of the state cases manifest careful reasoning, for in some of 
them the language concerning double jeopardy is but offhand dictum. 
But in an array of state cases there may be found full consideration of the 
arguments supporting and denying a bar to a second prosecution. These 
courts interpreted their rules as not proscribing a second prosecution 
where the frst was by a different government and for violation of a differ-
ent statute.” (Footnote omitted.) 
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this federal offense. Since the offense could be tried in fed-
eral court, the defendant argued, allowing the state court-
martial to try him for this crime could expose him to succes-
sive federal and state prosecutions for the same offense. 
Justice Washington answered that a ruling in either federal 
or state court would bar a second trial in the other. See id., 
at 31. But as we later explained, 

“that language by Mr. Justice Washington refected his 
belief that the state statute imposed state sanctions for 
violation of a federal criminal law. As he viewed the 
matter, the two trials would not be of similar crimes 
arising out of the same conduct; they would be of the 
same crime. Mr. Justice Johnson agreed that if the 
state courts had become empowered to try the defend-
ant for the federal offense, then such a state trial would 
bar a federal prosecution. Thus Houston v. Moore can 
be cited only for the presence of a bar in a case in which 
the second trial is for a violation of the very statute 
whose violation by the same conduct has already been 
tried in the courts of another government empowered 
to try that question.” Bartkus, 359 U. S., at 130 (cita-
tions omitted). 

In other words, Justice Washington taught only that the 
law prohibits two sovereigns (in that case, Pennsylvania and 
the United States) from both trying an offense against 
one of them (the United States). That is consistent with 
our doctrine allowing successive prosecutions for offenses 
against separate sovereigns. In light of this reading of 
Houston, the case does not undercut our dual-sovereignty 
doctrine. 

It may seem strange to think of state courts as prosecuting 
crimes against the United States, but that is just what state 
courts and commentators writing within a decade of Hous-
ton thought it involved. See, e. g., Tutt, 2 Bail., at 47 (“In 
[Houston], the act punished by the law of the State, was 
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certainly and exclusively an offence against the general Gov-
ernment [whereas h]ere, certainly there is an offence against 
the State, and a very different one from that committed 
against the United States” (emphasis added)); 1 J. Kent, 
Commentaries on American Law 373–374 (1826) (“[M]any . . . 
acts of [C]ongress . . . permit jurisdiction, over the offences 
therein described, to be exercised by state magistrates and 
courts,” and what Houston bars are successive prosecutions 
for the same “crime against the United States”). Even the 
scholar Gamble cites for his cause fnds Houston not “[o]n 
point” because it “was discussing the jurisdiction of the state 
court to try a crime against the nation and impose a fne 
payable to the latter government.” Grant, Successive 
Prosecutions by State and Nation: Common Law and British 
Empire Comparisons, 4 UCLA L. Rev. 1, 7, and n. 27 (1956) 
(citing Warren, Federal Criminal Laws and the State Courts, 
38 Harv. L. Rev. 545 (1925)). 

Perhaps feeling Houston wobble, Gamble says pre-
emptively that if it is “inconclusive,” Brief for Petitioner 26, 
other cases are clear. But the other federal case on which 
he leans is worse for his argument. In United States v. Fur-
long, 5 Wheat. 184, 197 (1820), we said that an acquittal of 
piracy in the court of any “civilized State” would bar prose-
cution in any other nation because piracy, as an “offence 
within the criminal jurisdiction of all nations,” is “punished 
by all.” 15 Ending his quotation from Furlong at this point, 

15 Piracy was understood as a violation of the law of nations, which was 
seen as common to all. That is why any successive prosecution for piracy, 
being under the same law, would have been for the same offense. See 
United States v. Smith, 5 Wheat. 153, 163, n. a (1820) (quoting defnitions 
of piracy by several ancient and more recent authorities). See also 4 
Blackstone 71 (“[T]he crime of piracy, or robbery and depredation upon 
the high seas, is an offence against the universal law of society; a pirate 
being, according to Sir Edward Coke, hostis humani generis [enemies of 
mankind]. As therefore he has renounced all the benefts of society and 
government, and has reduced himself afresh to the savage state of nature, 
by declaring war against all mankind, all mankind must declare war 
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Gamble gives the impression that Furlong rejects any dual-
sovereignty rule. But that impression is shattered by the 
next sentence: “Not so with the crime of murder.” Ibid. 
As to that crime, the Furlong Court was “inclined to think 
that an acquittal” in the United States “would not have been 
a good plea in a Court of Great Britain.” Ibid. (emphasis 
added). And that was precisely because murder is “punish-
able under the laws of each State” rather than falling under 
some “universal jurisdiction.” Ibid. (emphasis added). 
When it came to crimes that were understood to offend 
against more than one sovereign, Furlong treated them as 
separate offenses—just as we have a dozen times since, and 
just as we do today. 

Thus, of the two federal cases that Gamble cites against 
the dual-sovereignty rule, Houston squares with it and Fur-
long supports it. Together with the muddle in the early 
state cases, this undermines Gamble's claim that the early 
American bench and bar took the Fifth Amendment to pro-
scribe successive prosecutions by different sovereigns. And 
without making a splash in the legal practice of the time, a 
few early treatises by themselves cannot unsettle almost two 
centuries of precedent. 

IV 

Besides appealing to the remote past, Gamble contends 
that recent changes—one doctrinal, one practical—blunt the 
force of stare decisis here. They do not. 

A 

If historical claims form the chorus of Gamble's argument, 
his refrain is “incorporation.” In Gamble's telling, the rec-
ognition of the Double Jeopardy Clause's incorporation 

against him: so that every community has a right, by the rule of self-
defence, to infict that punishment upon him, which every individual would 
in a state of nature have been otherwise entitled to do, for any invasion of 
his person or personal property” (footnote omitted)). 
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against the States, see Benton v. Maryland, 395 U. S. 784, 
794 (1969), washed away any theoretical foundation for the 
dual-sovereignty rule, see United States v. Gaudin, 515 U. S. 
506, 521 (1995) (abrogating precedent when “subsequent de-
cisions of this Court” have “eroded” its foundations). But 
this incorporation-changes-everything argument trades on a 
false analogy. 

The analogy Gamble draws is to the evolution of our doc-
trine on the Fourth Amendment right against unreasonable 
searches and seizures.16 We have long enforced this right 
by barring courts from relying on evidence gathered in an 
illegal search. Thus, in Weeks v. United States, 232 U. S. 
383, 391–393 (1914), the Court held that federal prosecutors 
could not rely on the fruits of an unreasonable search under-
taken by federal agents. But what if state or local police 
conducted a search that would have violated the Fourth 
Amendment if conducted by federal agents? Before incor-
poration, the state search would not have violated the Fed-
eral Constitution, so federal law would not have barred ad-
mission of the resulting evidence in a state prosecution. 
But by the very same token, under what was termed “the 
silver-platter doctrine,” state authorities could hand such ev-
idence over to federal prosecutors for use in a federal case. 
See id., at 398. 

Once the Fourth Amendment was held to apply to the 
States as well as the Federal Government, however, the 
silver-platter doctrine was scuttled. See Elkins v. United 
States, 364 U. S. 206 (1960); Wolf v. Colorado, 338 U. S. 25 
(1949). Now the fruits of unreasonable state searches are 
inadmissible in federal and state courts alike. 

Gamble contends that the incorporation of the Double 
Jeopardy Clause should likewise end the dual-sovereignty 

16 He draws a similar analogy to the Fifth Amendment right against 
self-incrimination, but our response to his Fourth Amendment analogy 
would answer that argument as well. 
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rule, but his analogy fails. The silver-platter doctrine was 
based on the fact that the state searches to which it applied 
did not at that time violate federal law. Once the Fourth 
Amendment was incorporated against the States, the status 
of those state searches changed. Now they did violate fed-
eral law, so the basis for the silver-platter doctrine was gone. 
See Elkins, 364 U. S., at 213 (“The foundation upon which 
the admissibility of state-seized evidence in a federal trial 
originally rested—that unreasonable state searches did not 
violate the Federal Constitution—thus disappeared [with 
incorporation]”). 

By contrast, the premises of the dual-sovereignty doctrine 
have survived incorporation intact. Incorporation meant 
that the States were now required to abide by this Court's 
interpretation of the Double Jeopardy Clause. But that in-
terpretation has long included the dual-sovereignty doctrine, 
and there is no logical reason why incorporation should 
change it. After all, the doctrine rests on the fact that only 
same-sovereign successive prosecutions are prosecutions for 
the “same offense,” see Part II, supra—and that is just as 
true after incorporation as before. 

B 

If incorporation is the doctrinal shift that Gamble invokes 
to justify a departure from precedent, the practical change 
he cites is the proliferation of federal criminal law. Gamble 
says that the resulting overlap of state and federal criminal 
codes heightens the risk of successive prosecutions under 
state and federal law for the same criminal conduct. Thus, 
Gamble contends, our precedent should yield to “ ̀ far-reach-
ing systemic and structural changes' ” that make our “earlier 
error all the more egregious and harmful.” South Dakota v. 
Wayfair, Inc., 585 U. S. 162, 184 (2018). But unlike Gamble's 
appeal to incorporation, this argument obviously assumes that 
the dual-sovereignty doctrine was legal error from the start. 
So the argument is only as strong as Gamble's argument 
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about the original understanding of double jeopardy rights, 
an argument that we have found wanting. 

Insofar as the expansion of the reach of federal criminal 
law has been questioned on constitutional rather than policy 
grounds, the argument has focused on whether Congress has 
overstepped its legislative powers under the Constitution. 
See, e. g., Gonzales v. Raich, 545 U. S. 1, 57–74 (2005) 
(Thomas, J., dissenting). Eliminating the dual-sovereignty 
rule would do little to trim the reach of federal criminal law, 
and it would not even prevent many successive state and 
federal prosecutions for the same criminal conduct unless we 
also overruled the long-settled rule that an “offence” for dou-
ble jeopardy purposes is defned by statutory elements, not 
by what might be described in a looser sense as a unit of 
criminal conduct. See Blockburger v. United States, 284 
U. S. 299 (1932). Perhaps believing that two revolutionary 
assaults in the same case would be too much, Gamble has 
not asked us to overrule Blockburger along with the dual-
sovereignty rule. 

* * * 

The judgment of the Court of Appeals for the Eleventh 
Circuit is affrmed. 

It is so ordered. 

Justice Thomas, concurring. 
I agree that the historical record does not bear out my 

initial skepticism of the dual-sovereignty doctrine. See 
Puerto Rico v. Sánchez Valle, 579 U. S. 59, 78–79 (2016) (Gins-
burg, J., joined by Thomas, J., concurring). The founding 
generation foresaw very limited potential for overlapping 
criminal prosecutions by the States and the Federal Govern-
ment.1 The Founders therefore had no reason to address 

1 As the Court suggests, Congress is responsible for the proliferation of 
duplicative prosecutions for the same offenses by the States and the Fed-
eral Government. Ante, at 28. By legislating beyond its limited powers, 
Congress has taken from the People authority that they never gave. U. S. 
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the double jeopardy question that the Court resolves today. 
Given their understanding of Congress' limited criminal ju-
risdiction and the absence of an analogous dual-sovereign 
system in England, it is diffcult to conclude that the People 
who ratifed the Fifth Amendment understood it to prohibit 
prosecution by a State and the Federal Government for the 
same offense. And, of course, we are not entitled to inter-
pret the Constitution to align it with our personal sensibili-
ties about “ ̀ unjust' ” prosecutions. Post, at 731 (Ginsburg, 
J., dissenting); see Currier v. Virginia, 585 U. S. 493, 510 
(2018) (plurality opinion) (“While the growing number of 
criminal offenses in our statute books may be cause for con-
cern, no one should expect (or want) judges to revise the 
Constitution to address every social problem they happen to 
perceive” (citation omitted)). 

I write separately to address the proper role of the doc-
trine of stare decisis. In my view, the Court's typical for-
mulation of the stare decisis standard does not comport with 
our judicial duty under Article III because it elevates demon-
strably erroneous decisions—meaning decisions outside the 
realm of permissible interpretation—over the text of the 
Constitution and other duly enacted federal law. It is al-
ways “tempting for judges to confuse our own preferences 
with the requirements of the law,” Obergefell v. Hodges, 576 
U. S. 644, 687 (2015) (Roberts, C. J., dissenting), and the 
Court's stare decisis doctrine exacerbates that temptation by 
giving the veneer of respectability to our continued applica-
tion of demonstrably incorrect precedents. By applying de-

Const., Art. I, § 8; The Federalist No. 22, p. 152 (C. Rossiter ed. 1961) (“all 
legitimate authority” derives from “the consent of the people” (capitaliza-
tion omitted)). And the Court has been complicit by blessing this ques-
tionable expansion of the Commerce Clause. See, e. g., Gonzales v. Raich, 
545 U. S. 1, 57–74 (2005) (Thomas, J., dissenting). Indeed, it seems possi-
ble that much of Title 18, among other parts of the U. S. Code, is premised 
on the Court's incorrect interpretation of the Commerce Clause and is 
thus an incursion into the States' general criminal jurisdiction and an im-
position on the People's liberty. 



712 GAMBLE v. UNITED STATES 

Thomas, J., concurring 

monstrably erroneous precedent instead of the relevant law's 
text—as the Court is particularly prone to do when expand-
ing federal power or crafting new individual rights—the 
Court exercises “force” and “will,” two attributes the People 
did not give it. The Federalist No. 78, p. 465 (C. Rossiter 
ed. 1961) (capitalization omitted). 

We should restore our stare decisis jurisprudence to en-
sure that we exercise “mer[e] judgment,” ibid., which can be 
achieved through adherence to the correct, original meaning 
of the laws we are charged with applying. In my view, any-
thing less invites arbitrariness into judging.2 

I 

The Court currently views stare decisis as a “ ̀ principle of 
policy' ” that balances several factors to decide whether the 
scales tip in favor of overruling precedent. Citizens United 
v. Federal Election Comm'n, 558 U. S. 310, 363 (2010) (quot-
ing Helvering v. Hallock, 309 U. S. 106, 119 (1940)). Among 
these factors are the “workability” of the standard, “the an-
tiquity of the precedent, the reliance interests at stake, and 
of course whether the decision was well reasoned.” Mon-
tejo v. Louisiana, 556 U. S. 778, 792–793 (2009). The infu-
ence of this last factor tends to ebb and fow with the Court's 
desire to achieve a particular end, and the Court may cite 
additional, ad hoc factors to reinforce the result it chooses. 
But the shared theme is the need for a “special reason over 
and above the belief that a prior case was wrongly decided” 
to overrule a precedent. Planned Parenthood of Southeast-
ern Pa. v. Casey, 505 U. S. 833, 864 (1992). The Court has 
advanced this view of stare decisis on the ground that “it 
promotes the evenhanded, predictable, and consistent devel-
opment of legal principles” and “contributes to the actual 

2 My focus in this opinion is on this Court's adherence to its own prece-
dents. I make no claim about any obligation of “inferior” federal courts, 
U. S. Const., Art. III, § 1, or state courts to follow Supreme Court 
precedent. 
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and perceived integrity of the judicial process.” Payne v. 
Tennessee, 501 U. S. 808, 827 (1991). 

This approach to stare decisis might have made sense in 
a common-law legal system in which courts systematically 
developed the law through judicial decisions apart from writ-
ten law. But our federal system is different. The Constitu-
tion tasks the political branches—not the Judiciary—with 
systematically developing the laws that govern our society. 
The Court's role, by contrast, is to exercise the “judicial 
Power,” faithfully interpreting the Constitution and the laws 
enacted by those branches. Art. III, § 1. 

A 

A proper understanding of stare decisis in our constitu-
tional structure requires a proper understanding of the na-
ture of the “judicial Power” vested in the federal courts. 
That “Power” is—as Chief Justice Marshall put it—the 
power “to say what the law is” in the context of a particular 
“case” or “controversy” before the court. Marbury v. Madi-
son, 1 Cranch 137, 177 (1803); Art. III, § 2. Phrased differ-
ently, the “ ̀ judicial Power' ” “is fundamentally the power to 
decide cases in accordance with law.” Lawson, The Consti-
tutional Case Against Precedent, 17 Harv. J. L. & Pub. Pol'y 
23, 26 (1994) (Lawson). It refers to the duty to exercise 
“judicial discretion” as distinct from “arbitrary discretion.” 
The Federalist No. 78, at 468, 471. 

That means two things, the frst prohibitory and the sec-
ond obligatory. First, the Judiciary lacks “force” (the power 
to execute the law) and “will” (the power to legislate). Id., 
at 465 (capitalization omitted). Those powers are vested in 
the President and Congress, respectively. “Judicial power 
is never exercised for the purpose of giving effect to the will 
of the Judge; always for the purpose of giving effect to the 
will of the Legislature; or, in other words, to the will of the 
law.” Osborn v. Bank of United States, 9 Wheat. 738, 866 
(1824) (Marshall, C. J.). The Judiciary thus may not “substi-
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tute [its] own pleasure to the constitutional intentions of the 
legislature.” The Federalist No. 78, at 468–469. 

Second, “judicial discretion” requires the “liquidat[ion]” or 
“ascertain[ment]” of the meaning of the law. Id., at 467–468; 
see id., No. 37. At the time of the founding, “to liquidate” 
meant “to make clear or plain”; “to render unambiguous; to 
settle (differences, disputes).” Nelson, Stare Decisis and 
Demonstrably Erroneous Precedents, 87 Va. L. Rev. 1, 13, 
and n. 35 (2001) (Nelson) (quoting 8 Oxford English Diction-
ary 1012 (2d ed. 1991); internal quotation marks omitted). 
Therefore, judicial discretion is not the power to “alter” the 
law; it is the duty to correctly “expound” it. Letter from J. 
Madison to N. Trist (Dec. 1831), in 9 The Writings of James 
Madison 477 (G. Hunt ed. 1910) (Writings of Madison). 

B 

This understanding of the judicial power had long been 
accepted at the time of the founding. But the federalist 
structure of the constitutional plan had signifcant implica-
tions for the exercise of that power by the newly created 
Federal Judiciary. Whereas the common-law courts of Eng-
land discerned and defned many legal principles in the frst 
instance, the Constitution charged federal courts primarily 
with applying a limited body of written laws articulating 
those legal principles. This shift profoundly affects the ap-
plication of stare decisis today. 

Stare decisis has its pedigree in the unwritten common 
law of England. As Blackstone explained, the common law 
included “[e]stablished customs” and “[e]stablished rules and 
maxims” that were discerned and articulated by judges. 1 
W. Blackstone, Commentaries on the Laws of England 68– 
69 (1765) (Blackstone). In the common-law system, stare de-
cisis played an important role because “judicial decisions 
[were] the principal and most authoritative evidence, that 
[could] be given, of the existence of such a custom as shall 
form a part of the common law.” Id., at 69. Accordingly, 
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“precedents and rules must be followed, unless fatly absurd 
or unjust,” because a judge must issue judgments “according 
to the known laws and customs of the land” and not “accord-
ing to his private sentiments” or “own private judgment.” 
Id., at 69–70. In other words, judges were expected to ad-
here to precedents because they embodied the very law the 
judges were bound to apply. 

“[C]ommon law doctrines, as articulated by judges, were 
seen as principles that had been discovered rather than new 
laws that were being made.” 3–4 G. White, The Marshall 
Court and Cultural Change, 1815–35, History of the Supreme 
Court of the United States 129 (1988).3 “It was the appli-
cation of the dictates of natural justice, and of cultivated 
reason, to particular cases.” 1 J. Kent, Commentaries on 
American Law 439 (1826) (Kent); see id., at 439–440 (the 
common law is “ ̀ not the product of the wisdom of some one 
man, or society of men, in any one age; but of the wisdom, 
counsel, experience, and observation, of many ages of wise 
and observing men' ”). The common law therefore rested 
on “unarticulated social processes to mobilize and coordinate 
knowledge” gained primarily through “the social experience 
of the many,” rather than the “specifcally articulated reason 
of the few.” T. Sowell, A Confict of Visions: Ideological Ori-
gins of Political Struggles 49, 42 (1987). In other words, the 
common law was based in the collective, systematic develop-
ment of the law through reason. See id., at 49–55. 

Importantly, however, the common law did not view prece-
dent as unyielding when it was “most evidently contrary to 
reason” or “divine law.” Blackstone 69–70. The founding 
generation recognized that a “judge may mistake the law.” 

3 Our founding documents similarly rest on the premise that certain fun-
damental principles are both knowable and objectively true. See, e. g., 
Declaration of Independence (“We hold these truths to be self-evident, 
that all men are created equal, that they are endowed by their Creator 
with certain unalienable Rights, that among these are Life, Liberty, and 
the pursuit of Happiness”). 



716 GAMBLE v. UNITED STATES 

Thomas, J., concurring 

Id., at 71; see also 1 Kent 444 (“Even a series of decisions 
are not always conclusive evidence of what is law”). And 
according to Blackstone, judges should disregard precedent 
that articulates a rule incorrectly when necessary “to vindi-
cate the old [rule] from misrepresentation.” Blackstone 70; 
see also 1 Kent 443 (“If . . . any solemnly adjudged case can 
be shown to be founded in error, it is no doubt the right and 
the duty of the judges who have a similar case before them, 
to correct the error”). He went further: When a “former 
decision is manifestly absurd or unjust” or fails to conform 
to reason, it is not simply “bad law,” but “not law” at all. 
Blackstone 70 (emphasis deleted). This view—that demon-
strably erroneous “blunders” of prior courts should be cor-
rected—was accepted by state courts throughout the 19th 
century. See, e. g., McDowell v. Oyer, 21 Pa. 417, 423 (1853); 
Guild v. Eager, 17 Mass. 615, 622 (1822). 

This view of precedent implies that even common-law 
judges did not act as legislators, inserting their own prefer-
ences into the law as it developed. Instead, consistent with 
the nature of the judicial power, common-law judges were 
tasked with identifying and applying objective principles of 
law—discerned from natural reason, custom, and other 
external sources—to particular cases. See Nelson 23–27. 
Thus, the founding generation understood that an important 
function of the Judiciary in a common-law system was to as-
certain what reason or custom required; that it was possible 
for courts to err in doing so; and that it was the Judiciary's 
responsibility to “examin[e] without fear, and revis[e] with-
out reluctance,” any “hasty and crude decisions” rather than 
leaving “the character of [the] law impaired, and the beauty 
and harmony of the system destroyed by the perpetuity of 
error.” 1 Kent 444. 

Federal courts today look to different sources of law when 
exercising the judicial power than did the common-law 
courts of England. The Court has long held that “[t]here is 
no federal general common law.” Erie R. Co. v. Tompkins, 
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304 U. S. 64, 78 (1938). Instead, the federal courts primarily 
interpret and apply three bodies of federal positive law— 
the Constitution; federal statutes, rules, and regulations; and 
treaties.4 That removes most (if not all) of the force that 
stare decisis held in the English common-law system, where 
judicial precedents were among the only documents identify-
ing the governing “customs” or “rules and maxims.” Black-
stone 68. We operate in a system of written law in which 
courts need not—and generally cannot—articulate the law 
in the frst instance. See U. S. Const., Art. I, § 1 (vesting 
“[a]ll legislative Powers” in Congress); Art. 1, § 7 (describing 
the bicameralism and presentment process). The Constitu-
tion, federal statutes, and treaties are the law, and the sys-
tematic development of the law is accomplished democrati-
cally. Our judicial task is modest: We interpret and apply 
written law to the facts of particular cases. 

Underlying this legal system is the key premise that 
words, including written laws, are capable of objective, as-
certainable meaning. As I have previously explained, “[m]y 
vision of the process of judging is unabashedly based on the 
proposition that there are right and wrong answers to legal 
questions.” Thomas, Judging, 45 U. Kan. L. Rev. 1, 5 (1996). 
Accordingly, judicial decisions may incorrectly interpret the 
law, and when they do, subsequent courts must confront the 
question when to depart from them. 

C 

Given that the primary role of federal courts today is to 
interpret legal texts with ascertainable meanings, precedent 
plays a different role in our exercise of the “judicial Power” 
than it did at common law. In my view, if the Court encoun-

4 There are certain exceptions to this general rule, including areas of 
law in which federal common law has historically been understood to gov-
ern (e. g., admiralty) and well-established judicial doctrines that are ap-
plied in the federal courts (e. g., issue preclusion). Additionally, federal 
courts apply state law where it governs. 
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ters a decision that is demonstrably erroneous—i. e., one that 
is not a permissible interpretation of the text—the Court 
should correct the error, regardless of whether other factors 
support overruling the precedent. Federal courts may (but 
need not) adhere to an incorrect decision as precedent, but 
only when traditional tools of legal interpretation show that 
the earlier decision adopted a textually permissible interpre-
tation of the law. A demonstrably incorrect judicial deci-
sion, by contrast, is tantamount to making law, and adhering 
to it both disregards the supremacy of the Constitution and 
perpetuates a usurpation of the legislative power. 

1 

When faced with a demonstrably erroneous precedent, my 
rule is simple: We should not follow it. This view of stare 
decisis follows directly from the Constitution's supremacy 
over other sources of law—including our own precedents. 
That the Constitution outranks other sources of law is inher-
ent in its nature. See A. Amar, America's Constitution 5 
(2005) (explaining that the Constitution is a constitutive doc-
ument); Kesavan, The Three Tiers of Federal Law, 100 
Nw. U. L. Rev. 1479, 1499, n. 99 (2006) (arguing that “[i]t is 
unnecessary for the Constitution to specify that it is superior 
to other law because it is higher law made by We the Peo-
ple—and the only such law”). The Constitution's supremacy 
is also refected in its requirement that all judicial offcers, 
executive offcers, Congressmen, and state legislators take 
an oath to “support this Constitution.” Art. VI, cl. 3; see 
also Art. II, § 1, cl. 8 (requiring the President to “solemnly 
swear (or affrm)” to “preserve, protect and defend the Con-
stitution of the United States”). Notably, the Constitution 
does not mandate that judicial offcers swear to uphold judi-
cial precedents. And the Court has long recognized the su-
premacy of the Constitution with respect to executive action 
and “legislative act[s] repugnant to” it. Marbury, 1 Cranch, 
at 177; Youngstown Sheet & Tube Co. v. Sawyer, 343 U. S. 
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579, 587–589 (1952); see also The Federalist No. 78, at 467 
(“No legislative act, therefore, contrary to the Constitution, 
can be valid”). 

The same goes for judicial precedent. The “ ` judicial 
Power' ” must be understood in light of “the Constitution's 
status as the supreme legal document” over “lesser sources 
of law.” Lawson 29–30. This status necessarily limits “the 
power of a court to give legal effect to prior judicial deci-
sions” that articulate demonstrably erroneous interpreta-
tions of the Constitution because those prior decisions cannot 
take precedence over the Constitution itself. Ibid. Put dif-
ferently, because the Constitution is supreme over other 
sources of law, it requires us to privilege its text over our 
own precedents when the two are in confict. I am aware of 
no legitimate reason why a court may privilege a demonstra-
bly erroneous interpretation of the Constitution over the 
Constitution itself.5 

The same principle applies when interpreting statutes and 
other sources of law: If a prior decision demonstrably erred 
in interpreting such a law, federal judges should exercise the 
judicial power—not perpetuate a usurpation of the legisla-
tive power—and correct the error. A contrary rule would 
permit judges to “substitute their own pleasure” for the law. 
The Federalist No. 78, at 468; see id., at 466 (“ ̀ [T]here is no 

5 Congress and the Executive likewise must independently evaluate the 
constitutionality of their actions; they take an oath to uphold the Constitu-
tion, not to blindly follow judicial precedent. In the context of a judicial 
case or controversy, however, their determinations do not bind the Judi-
ciary in performing its constitutionally assigned role. See, e. g., Zivotof-
sky v. Clinton, 566 U. S. 189, 197 (2012) (noting that there is “no exclusive 
commitment to the Executive of the power to determine the constitution-
ality of a statute”); INS v. Chadha, 462 U. S. 919, 944 (1983) (Congress' 
and President's endorsement of “legislative veto” “sharpened rather than 
blunted” Court's judicial review). Of course, consistent with the nature 
of the “judicial Power,” the federal courts' judgments bind all parties to 
the case, including Government offcials and agencies. 
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liberty if the power of judging be not separated from the 
legislative and executive powers' ”). 

In sum, my view of stare decisis requires adherence to 
decisions made by the People—that is, to the original under-
standing of the relevant legal text—which may not align 
with decisions made by the Court. Accord, Marshall v. Bal-
timore & Ohio R. Co., 16 How. 314, 343–344 (1854) (Daniel, 
J., dissenting) (“Wherever the Constitution commands, dis-
cretion terminates” because continued adherence to “palpa-
ble error” is a “violation of duty, an usurpation”); Common-
wealth v. Posey, 8 Va. 109, 116 (1787) (opinion of Tazewell, J.) 
(“[A]lthough I venerate precedents, I venerate the written 
law more”). Thus, no “ ̀ special justifcation' ” is needed for a 
federal court to depart from its own, demonstrably erroneous 
precedent. Halliburton Co. v. Erica P. John Fund, Inc., 573 
U. S. 258, 266 (2014); see Nelson 62. Considerations beyond 
the correct legal meaning, including reliance, workability, 
and whether a precedent “has become well embedded in na-
tional culture,” S. Breyer, Making Our Democracy Work: A 
Judge's View 152 (2010), are inapposite. In our constitu-
tional structure, our role of upholding the law's original 
meaning is reason enough to correct course.6 

2 

Although precedent does not supersede the original mean-
ing of a legal text, it may remain relevant when it is 
not demonstrably erroneous. As discussed, the “judicial 
Power” requires the Court to clarify and settle—or, as Madi-
son and Hamilton put it, to “liquidate”—the meaning of writ-

6 I am not suggesting that the Court must independently assure itself 
that each precedent relied on in every opinion is correct as a matter of 
original understanding. We may, consistent with our constitutional duty 
and the Judiciary's historical practice, proceed on the understanding that 
our predecessors properly discharged their constitutional role until we 
have reason to think otherwise—as, for example, when a party raises the 
issue or a previous opinion persuasively critiques the disputed precedent. 
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ten laws. The Federalist No. 78, at 468 (“[I]t is the province 
of the courts to liquidate and fx [the] meaning and operation 
[of contradictory laws]”); id., No. 37, at 229 (explaining that 
the indeterminacy of laws requires courts to “liquidat[e] and 
ascertai[n]” their meaning “by a series of particular discus-
sions and adjudications”). This need to liquidate arises from 
the inability of human language to be fully unequivocal in 
every context. Written laws “have a range of indetermi-
nacy,” and reasonable people may therefore arrive at differ-
ent conclusions about the original meaning of a legal text 
after employing all relevant tools of interpretation. See 
Nelson 11, 14. It is within that range of permissible inter-
pretations that precedent is relevant. If, for example, the 
meaning of a statute has been “liquidated” in a way that is 
not demonstrably erroneous (i. e., not an impermissible inter-
pretation of the text), the judicial policy of stare decisis per-
mits courts to constitutionally adhere to that interpretation, 
even if a later court might have ruled another way as a mat-
ter of frst impression. Of course, a subsequent court may 
nonetheless conclude that an incorrect precedent should be 
abandoned, even if the precedent might fall within the range 
of permissible interpretations. But nothing in the Constitu-
tion requires courts to take that step. 

Put another way, there is room for honest disagreement, 
even as we endeavor to fnd the correct answer. Compare 
McIntyre v. Ohio Elections Comm'n, 514 U. S. 334, 358–371 
(1995) (Thomas, J., concurring in judgment) (concluding that 
the “historical evidence from the framing” supports the view 
that the First Amendment permitted anonymous speech), 
with id., at 371–385 (Scalia, J., dissenting) (concluding that 
the First Amendment does not protect anonymous speech 
based on a century of practice in the States). Reasonable 
jurists can apply traditional tools of construction and arrive 
at different interpretations of legal texts. 

“[L]iquidating” indeterminacies in written laws is far re-
moved from expanding or altering them. See Writings of 
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Madison 477 (explaining that judicial decisions cannot “alter” 
the Constitution, only “expound” it). The original meaning 
of legal texts “usually . . . is easy to discern and simple to 
apply.” A. Scalia, Common-Law Courts in a Civil-Law Sys-
tem, in A Matter of Interpretation: Federal Courts and the 
Law 45 (A. Gutmann ed. 1997). And even in diffcult cases, 
that the original meaning is not obvious at frst blush does 
not excuse the Court from diligently pursuing that meaning. 
Stopping the interpretive inquiry short—or allowing per-
sonal views to color it—permits courts to substitute their 
own preferences over the text. Although the law may be, 
on rare occasion, truly ambiguous—meaning susceptible to 
multiple, equally correct legal meanings—the law never 
“runs out” in the sense that a Court may adopt an interpreta-
tion beyond the bounds of permissible construction.7 In 
that regard, a legal text is not capable of multiple permissible 
interpretations merely because discerning its original mean-
ing “requires a taxing inquiry.” Pauley v. BethEnergy 
Mines, Inc., 501 U. S. 680, 707 (1991) (Scalia, J., dissenting). 

This case is a good example. The historical record pre-
sents knotty issues about the original meaning of the Fifth 
Amendment, and Justice Gorsuch does an admirable job 
arguing against our longstanding interpretation of the Dou-
ble Jeopardy Clause. Although Justice Gorsuch identifes 
support for his view in several postratifcation treatises, see 
post, at 749–751 (dissenting opinion), I do not fnd these trea-
tises conclusive without a stronger showing that they re-
fected the understanding of the Fifth Amendment at the 
time of ratifcation. At that time, the common law certainly 
had not coalesced around this view, see ante, at 690–702, and 
petitioner has not pointed to contemporaneous judicial opin-
ions or other evidence establishing that his view was widely 

7 Indeed, if a statute contained no objective meaning, it might constitute 
an improper delegation of legislative power to the Judicial Branch, among 
other problems. See Touby v. United States, 500 U. S. 160, 165 (1991) 
(discussing the nondelegation doctrine). 
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shared. This lack of evidence, coupled with the unique two-
sovereign federalist system created by our Constitution, 
leaves petitioner to rely on a general argument about “lib-
erty.” Ultimately, I am not persuaded that our precedent is 
incorrect as an original matter, much less demonstrably 
erroneous. 

3 

Although this case involves a constitutional provision, I 
would apply the same stare decisis principles to matters of 
statutory interpretation. I am not aware of any legal (as 
opposed to practical) basis for applying a heightened version 
of stare decisis to statutory-interpretation decisions. Stat-
utes are easier to amend than the Constitution, but our judi-
cial duty is to apply the law to the facts of the case, regard-
less of how easy it is for the law to change. Cf. Clark v. 
Martinez, 543 U. S. 371, 402 (2005) (Thomas, J., dissenting) 
(explaining that “the realities of the legislative process” will 
“often preclude readopting the original meaning of a statute 
that we have upset”). Moreover, to the extent the Court 
has justifed statutory stare decisis based on legislative inac-
tion, this view is based on the “patently false premise that 
the correctness of statutory construction is to be measured 
by what the current Congress desires, rather than by what 
the law as enacted meant.” Johnson v. Transportation 
Agency, Santa Clara Cty., 480 U. S. 616, 671 (1987) (Scalia, 
J., dissenting). Finally, even if congressional silence could 
be meaningfully understood as acquiescence, it still falls 
short of the bicameralism and presentment required by Arti-
cle I and therefore is not a “valid way for our elected repre-
sentatives to express their collective judgment.” Nelson 76. 

II 

For the reasons explained above, the Court's multifactor 
approach to stare decisis invites confict with its constitu-
tional duty. Whatever benefts may be seen to inhere in 
that approach—e. g., “stability” in the law, preservation of 
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reliance interests, or judicial “humility,” Tr. of Oral Arg. 20, 
41–42—they cannot overcome that fundamental faw. 

In any event, these oft-cited benefts are frequently illu-
sory. The Court's multifactor balancing test for invoking 
stare decisis has resulted in policy-driven, “arbitrary discre-
tion.” The Federalist No. 78, at 471. The inquiry attempts 
to quantify the unquantifable and, by frequently sweeping 
in subjective factors, provides a ready means of justifying 
whatever result fve Members of the Court seek to achieve. 
See Holder v. Hall, 512 U. S. 874, 943–944 (1994) (Thomas, 
J., concurring in judgment) (describing a “ `totality of circum-
stances' ” test as “an empty incantation—a mere conjurer's 
trick”); Lawrence v. Texas, 539 U. S. 558, 577 (2003) (acknowl-
edging that stare decisis is “ ̀  “a principle of policy and not a 
mechanical formula” ' ”); see also Casey, 505 U. S., at 854–856 
(invoking the “kind of reliance that would lend a special 
hardship to the consequences of overruling and add inequity 
to the cost of repudiation”). These are not legal questions 
with right and wrong answers; they are policy choices. See, 
e. g., A. Goldberg, Equal Justice: The Warren Era of the 
Supreme Court 96 (1971) (“[T]his concept of stare decisis 
both justifes the overruling involved in the expansion of 
human liberties during the Warren years and counsels 
against the future overruling of the Warren Court libertarian 
decisions”). 

Members of this Court have lamented the supposed “un-
certainty” created when the Court overrules its precedent. 
See Franchise Tax Bd. of Cal. v. Hyatt, 587 U. S. 230, 260– 
261 (2019) (Breyer, J., dissenting). But see Lawrence, 
supra, at 577 (asserting that not overruling precedent would 
“caus[e] uncertainty”). As I see it, we would eliminate a 
signifcant amount of uncertainty and provide the very sta-
bility sought if we replaced our malleable balancing test with 
a clear, principled rule grounded in the meaning of the text. 

The true irony of our modern stare decisis doctrine lies in 
the fact that proponents of stare decisis tend to invoke it 
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most fervently when the precedent at issue is least defensi-
ble. See, e. g., Holder, supra, at 944–945 (opinion of 
Thomas, J.) (“Stare decisis should not bind the Court to an 
interpretation of the Voting Rights Act that was based on a 
fawed method of statutory construction from its inception” 
and that has created “an irreconcilable confict” between the 
Act and the Equal Protection Clause and requires “methodi-
cally carving the country into racially designated electoral 
districts”). It is no secret that stare decisis has had a 
“ratchet-like effect,” cementing certain grievous departures 
from the law into the Court's jurisprudence. Goldberg, 
supra, at 96. Perhaps the most egregious example of this 
illegitimate use of stare decisis can be found in our “substan-
tive due process” jurisprudence. McDonald v. Chicago, 561 
U. S. 742, 811 (2010) (Thomas, J., concurring in part and con-
curring in judgment). The Court does not seriously defend 
the “legal fction” of substantive due process as consistent 
with the original understanding of the Due Process Clause. 
Ibid. And as I have explained before, “this fction is a par-
ticularly dangerous one” because it “lack[s] a guiding princi-
ple to distinguish ̀ fundamental' rights that warrant protection 
from nonfundamental rights that do not.” Ibid. Unfortu-
nately, the Court has doggedly adhered to these erroneous 
substantive-due-process precedents again and again, often to 
disastrous ends. See, e. g., Stenberg v. Carhart, 530 U. S. 
914, 982 (2000) (Thomas, J., dissenting) (“The standard set 
forth in the Casey plurality has no historical or doctrinal 
pedigree” and “is the product of its authors' own philosophi-
cal views about abortion” with “no origins in or relationship 
to the Constitution”). Likewise, the Court refuses to reex-
amine its jurisprudence about the Privileges or Immunities 
Clause, thereby relegating a “ ̀ clause in the constitution' ” 
“ `to be without effect.' ” McDonald, supra, at 813 (quoting 
Marbury, 1 Cranch, at 174); see Timbs v. Indiana, 586 U. S. 
146, 157–159 (2019) (Thomas, J., concurring in judgment) (criti-
cizing the Court's incorporation doctrine through a clause that 
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addresses procedures). No subjective balancing test can 
justify such a wholesale disregard of the People's individual 
rights protected by the Fourteenth Amendment. 

* * * 

Our judicial duty to interpret the law requires adherence 
to the original meaning of the text. For that reason, we 
should not invoke stare decisis to uphold precedents that 
are demonstrably erroneous. Because petitioner and the 
dissenting opinions have not shown that the Court's dual-
sovereignty doctrine is incorrect, much less demonstrably 
erroneous, I concur in the majority's opinion. 

Justice Ginsburg, dissenting 

Terance Martez Gamble pleaded guilty in Alabama state 
court to both possession of a frearm by a person convicted 
of “a crime of violence” and drug possession, and was sen-
tenced to ten years' imprisonment, all but one year sus-
pended. Apparently regarding Alabama's sentence as too 
lenient, federal prosecutors pursued a parallel charge, pos-
session of a frearm by a convicted felon, in violation of fed-
eral law. Gamble again pleaded guilty and received nearly 
three more years in prison. 

Had either the Federal Government or Alabama brought 
the successive prosecutions, the second would have violated 
Gamble's right not to be “twice put in jeopardy . . . for the 
same offence.” U. S. Const., Amdt. 5, cl. 2. Yet the Federal 
Government was able to multiply Gamble's time in prison 
because of the doctrine that, for double jeopardy purposes, 
identical criminal laws enacted by “separate sovereigns” are 
different “offence[s].” 

I dissent from the Court's adherence to that misguided 
doctrine. Instead of “fritter[ing] away [Gamble's] libert[y] 
upon a metaphysical subtlety, two sovereignties,” Grant, The 
Lanza Rule of Successive Prosecutions, 32 Colum. L. Rev. 
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1309, 1331 (1932), I would hold that the Double Jeopardy 
Clause bars “successive prosecutions [for the same offense] 
by parts of the whole USA.” Puerto Rico v. Sánchez Valle, 
579 U. S. 59, 79 (2016) (Ginsburg, J., concurring). 

I 

A 

Gamble urges that the Double Jeopardy Clause incorpo-
rates English common law. That law, he maintains, recog-
nized a foreign acquittal or conviction as a bar to retrial in 
England for the same offense. See Brief for Petitioner 11– 
15. The Court, in turn, strives mightily to refute Gamble's 
account of the common law. See ante, at 690–702. This case, 
however, does not call for an inquiry into whether and when 
an 18th-century English court would have credited a foreign 
court's judgment in a criminal case. Gamble was convicted 
in both Alabama and the United States, jurisdictions that are 
not foreign to each other. English court decisions regarding 
the respect due to a foreign nation's judgment are there-
fore inapposite. 

B 

In United States v. Lanza, 260 U. S. 377 (1922), this Court 
held that “an act denounced as a crime by both national and 
state sovereignties is an offense against the peace and dig-
nity of both and may be punished by each.” Id., at 382. Dec-
ades later, a sharply divided Court reaffrmed this separate-
sovereigns doctrine. Abbate v. United States, 359 U. S. 187 
(1959); Bartkus v. Illinois, 359 U. S. 121 (1959). I would not 
cling to those ill-advised decisions. 

1 

Justifcation for the separate-sovereigns doctrine centers 
on the word “offence”: An “offence,” the argument runs, is 
the violation of a sovereign's law, the United States and each 
State are separate sovereigns, ergo successive state and fed-
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eral prosecutions do not place a defendant in “jeopardy . . . 
for the same offence.” Ante, at 681, 683–684 (internal quo-
tation marks omitted). 

This “compact syllogism” is fatally fawed. See Braun, 
Praying to False Sovereigns: The Rule Permitting Succes-
sive Prosecutions in the Age of Cooperative Federalism, 20 
Am. J. Crim. L. 1, 25 (1992). The United States and its con-
stituent States, unlike foreign nations, are “kindred sys-
tems,” “parts of ONE WHOLE.” The Federalist No. 82, 
p. 493 (C. Rossiter ed. 1961) (A. Hamilton). They compose 
one people, bound by an overriding Federal Constitution. 
Within that “WHOLE,” the Federal and State Governments 
should be disabled from accomplishing together “what nei-
ther government [could] do alone—prosecute an ordinary cit-
izen twice for the same offence.” Amar & Marcus, Double 
Jeopardy Law After Rodney King, 95 Colum. L. Rev. 1, 2 
(1995). 

The notion that the Federal Government and the States 
are separate sovereigns overlooks a basic tenet of our federal 
system. The doctrine treats governments as sovereign, 
with state power to prosecute carried over from years pre-
dating the Constitution. See Heath v. Alabama, 474 U. S. 
82, 89 (1985) (citing Lanza, 260 U. S., at 382). In the system 
established by the Federal Constitution, however, “ultimate 
sovereignty” resides in the governed. Arizona State Legis-
lature v. Arizona Independent Redistricting Comm'n, 576 
U. S. 787, 820 (2015); Martin v. Hunter's Lessee, 1 Wheat. 
304, 324–325 (1816); Braun, supra, at 26–30. Insofar as a 
crime offends the “peace and dignity” of a sovereign, Lanza, 
260 U. S., at 382, that “sovereign” is the people, the “original 
fountain of all legitimate authority,” The Federalist No. 22, 
at 152 (A. Hamilton); see Note, Double Prosecution by State 
and Federal Governments: Another Exercise in Federalism, 
80 Harv. L. Rev. 1538, 1542 (1967). States may be separate, 
but their populations are part of the people composing the 
United States. 
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In our “compound republic,” the division of authority be-
tween the United States and the States was meant to oper-
ate as “a double security [for] the rights of the people.” The 
Federalist No. 51, at 323 (J. Madison); see Bond v. United 
States, 564 U. S. 211, 221 (2011). The separate-sovereigns 
doctrine, however, scarcely shores up people's rights. In-
stead, it invokes federalism to withhold liberty. See Bart-
kus, 359 U. S., at 155–156 (Black, J., dissenting).1 

It is the doctrine's premise that each government has— 
and must be allowed to vindicate—a distinct interest in 
enforcing its own criminal laws. That is a peculiar way to 
look at the Double Jeopardy Clause, which by its terms safe-
guards the “person” and restrains the government. See, 
e. g., id., at 155; United States v. All Assets of G. P. S. Auto-
motive Corp., 66 F. 3d 483, 498 (CA2 1995) (Calabresi, J., 
concurring). The Double Jeopardy Clause embodies a prin-
ciple, “deeply ingrained” in our system of justice, 

“that the State with all its resources and power should 
not be allowed to make repeated attempts to convict an 
individual for an alleged offense, thereby subjecting him 
to embarrassment, expense and ordeal and compelling 
him to live in a continuing state of anxiety and insecu-
rity, as well as enhancing the possibility that even 
though innocent he may be found guilty.” Green v. 
United States, 355 U. S. 184, 187–188 (1957). 

“Looked at from the standpoint of the individual who is 
being prosecuted,” the liberty-denying potential of succes-
sive prosecutions, when Federal and State Governments 
prosecute in tandem, is the same as it is when either 

1 The Court writes that federalism “advances individual liberty in many 
ways,” but does not always do so. Ante, at 690 (citing, for example, state 
prohibition of activities authorized by federal law). The analogy of the 
separate-sovereigns doctrine to dual regulation is inapt. The former 
erodes a constitutional safeguard against successive prosecutions, while 
the Constitution contains no guarantee against dual regulation. 
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prosecutes twice. Bartkus, 359 U. S., at 155 (Black, J., 
dissenting). 

2 
I turn, next, to further justifcations the Court has sup-

plied for the separate-sovereigns doctrine. None should 
survive close inspection. 

a 
One rationale emphasizes that the Double Jeopardy Clause 

originally restrained only the Federal Government and did 
not bar successive state prosecutions. Id., at 124; Lanza, 
260 U. S., at 382; Fox v. Ohio, 5 How. 410, 434–435 (1847). 
Incorporation of the Clause as a restraint on action by the 
States, effected in Benton v. Maryland, 395 U. S. 784 (1969), 
has rendered this rationale obsolete. 

b 
Another justifcation is precedent. In adopting and reaf-

frming the separate-sovereigns doctrine, the Court relied 
on dicta from 19th-century opinions. See Abbate, 359 U. S., 
at 190–193; Bartkus, 359 U. S., at 129–132; Lanza, 260 U. S., 
at 382–384. The persuasive force of those opinions is dimin-
ished by their dubious reasoning. See supra, at 727–730. 
While drawing upon dicta from prior opinions, the Court 
gave short shrift to contrary authority. See Braun, supra, 
at 20–23. 

First, the Framers of the Bill of Rights voted down an 
amendment that would have permitted the Federal Govern-
ment to reprosecute a defendant initially tried by a State. 
1 Annals of Cong. 753 (1789); J. Sigler, Double Jeopardy: The 
Development of a Legal and Social Policy 30–31 (1969). But 
cf. ante, at 684. Nevermind that this amendment failed; the 
Court has attributed to the Clause the very meaning the 
First Congress refrained from adopting.2 

2 The Court sees this history as poor evidence of congressional intent. 
See ante, at 684. On another day, the Court looked to the First Congress' 
rejection of proposed amendments as instructive. See Cook v. Gralike, 
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Second, early American courts regarded with disfavor the 
prospect of successive prosecutions by the Federal and State 
Governments. In Houston v. Moore, 5 Wheat. 1 (1820), Jus-
tice Washington expressed concern that such prosecutions 
would be “very much like oppression, if not worse”; he noted 
that an acquittal or conviction by one sovereign “might be 
pleaded in bar of the prosecution before the other.” Id., 
at 23, 31. The Court today follows Bartkus in distinguish-
ing Justice Washington's opinion as addressing only the 
“strange” situation in which a State has prosecuted an 
offense “against the United States.” Ante, at 705; see 
Bartkus, 359 U. S., at 130. The distinction is thin, given the 
encompassing language in Justice Washington's opinion. 
Justice Story's dissent, moreover, declared successive prose-
cutions for the same offense contrary to “the principles of 
the common law, and the genius of our free government.” 
Houston, 5 Wheat., at 72. 

Most of the early state decisions cited by the parties 
regarded successive federal-state prosecutions as unaccept-
able. See Bartkus, 359 U. S., at 158–159 (Black, J., dis-
senting). Only one court roundly endorsed a separate-
sovereigns theory. Hendrick v. Commonwealth, 32 Va. 707, 
713 (1834). The Court reads the state-court opinions as 
“distin[guishing] between believing successive prosecutions 
by separate sovereigns unjust and holding them unlawful.” 
Ante, at 703. I would not read the Double Jeopardy Clause 
to tolerate “unjust” prosecutions and believe early American 
courts would have questioned the Court's distinction. See 
State v. Brown, 2 N. C. 100, 101 (1794) (allowing successive 
prosecutions would be “against natural justice, and therefore 
I cannot believe it to be law”). 

531 U. S. 510, 521 (2001). Moreover, a “compelling” principle of statutory 
interpretation is “the proposition that Congress does not intend sub si-
lentio to enact statutory language that it has earlier discarded in favor of 
other language.” INS v. Cardoza-Fonseca, 480 U. S. 421, 442–443 (1987) 
(internal quotation marks omitted). 
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c 

Finally, the Court has reasoned that the separate-
sovereigns doctrine is necessary to prevent either the Fed-
eral Government or a State from encroaching on the other's 
law enforcement prerogatives. Without this doctrine, the 
Court has observed, the Federal Government, by prosecut-
ing frst, could bar a State from pursuing more serious 
charges for the same offense, Bartkus, 359 U. S., at 137; and 
conversely, a State, by prosecuting frst, could effectively 
nullify federal law, Abbate, 359 U. S., at 195. This concern 
envisions federal and state prosecutors working at cross pur-
poses, but cooperation between authorities is the norm. See 
Bartkus, 359 U. S., at 123. And when federal-state tension 
exists, successive prosecutions for the federal and state of-
fenses may escape double-jeopardy blockage under the test 
prescribed in Blockburger v. United States, 284 U. S. 299 
(1932). Offenses are distinct, Blockburger held, if “each . . . 
requires proof of a fact which the other does not.” Id., at 
304; see Amar, 95 Colum. L. Rev., at 45–46 (violation of fed-
eral civil rights law and state assault law are different 
offenses). 

II 

The separate-sovereigns doctrine, I acknowledge, has been 
embraced repeatedly by the Court. But “[s]tare decisis is 
not an inexorable command.” Payne v. Tennessee, 501 U. S. 
808, 828 (1991). Our adherence to precedent is weakest in 
cases “concerning procedural rules that implicate fundamen-
tal constitutional protections.” Alleyne v. United States, 
570 U. S. 99, 116, n. 5 (2013). Gamble's case fts that bill. I 
would lay the “separate-sovereigns” rationale to rest for the 
aforesaid reasons and those stated below. 

A 

First, Benton v. Maryland, 395 U. S. 784, which rendered 
the double jeopardy safeguard applicable to the States, left 
the separate-sovereigns doctrine the sort of “legal last-
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man-standing for which we sometimes depart from stare de-
cisis.” Kimble v. Marvel Entertainment, LLC, 576 U. S. 
446, 458 (2015). In adopting and cleaving to the doctrine, 
the Court stressed that originally, the Clause restrained only 
federal, not state, action. E. g., Bartkus, 359 U. S., at 127; 
Lanza, 260 U. S., at 382; cf. Abbate, 359 U. S., at 190. 

Before incorporation, the separate-sovereigns doctrine 
had a certain logic: Without a carve-out for successive prose-
cutions by separate sovereigns, the Double Jeopardy Clause 
would have barred the Federal Government from prosecut-
ing a defendant previously tried by a State, but would not 
have prevented a State from prosecuting a defendant pre-
viously tried by the Federal Government. Incorporation 
changed this. Operative against the States since 1969, when 
the Court decided Benton v. Maryland, 395 U. S. 784, the 
double jeopardy proscription now applies to the Federal Gov-
ernment and the States alike. The remaining offce of the 
separate-sovereigns doctrine, then, is to enable federal and 
state prosecutors, proceeding one after the other, to expose 
defendants to double jeopardy. 

The separate-sovereigns doctrine's persistence contrasts 
with the fate of analogous dual-sovereignty doctrines follow-
ing application of the rights at issue to the States. Prior to 
incorporation of the Fourth Amendment as a restraint on 
state action, federal prosecutors were free to use evidence 
obtained illegally by state or local offcers, then served up to 
federal offcers on a “silver platter.” See Elkins v. United 
States, 364 U. S. 206, 208–214 (1960); Weeks v. United States, 
232 U. S. 383, 398 (1914). Once the Fourth Amendment ap-
plied to the States, abandonment of this “silver platter doc-
trine” was impelled by “principles of logic” and the reality 
that, from the perspective of the victim of an unreasonable 
search and seizure, it mattered not at all “whether his consti-
tutional right ha[d] been invaded by a federal agent or by a 
state offcer.” Elkins, 364 U. S., at 208, 215. As observed 
by Justice Harlan, Elkins' abandonment of a separate-
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sovereigns exception to the exclusionary rule was at odds 
with retention of the separate-sovereigns doctrine for double 
jeopardy purposes in Abbate and Bartkus. See 364 U. S., 
at 252. 

Similarly, before incorporation of the Fifth Amendment 
privilege against self-incrimination, the Court held that the 
privilege did not prevent state authorities from compelling 
a defendant to provide testimony that could incriminate 
him or her in another jurisdiction. Knapp v. Schweitzer, 
357 U. S. 371, 375–381 (1958). After application of the 
self-incrimination privilege to the States, the Court con-
cluded that its prior position was incompatible with the 
“policies and purposes” of the privilege. Murphy v. Water-
front Comm'n of N. Y. Harbor, 378 U. S. 52, 55, 77 (1964). 
No longer, the Court held, could a witness “be whipsawed 
into incriminating himself under both state and federal 
law even though the constitutional privilege against self-
incrimination is applicable to each.” Id., at 55 (internal 
quotation marks omitted; emphasis added). 

The Court regards incorporation as immaterial because 
application of the Double Jeopardy Clause to the States did 
not affect comprehension of the word “offence” to mean the 
violation of one sovereign's law. Ante, at 707–709. But the 
Court attributed a separate-sovereigns meaning to “offence” 
at least in part because the Double Jeopardy Clause did not 
apply to the States. See supra, at 730. Incorporation of 
the Clause should prompt the Court to consider the protec-
tion against double jeopardy from the defendant's perspec-
tive and to ask why each of two governments within the 
United States should be permitted to try a defendant once 
for the same offense when neither could try him or her twice. 

B 

The expansion of federal criminal law has exacerbated the 
problems created by the separate-sovereigns doctrine. Ill 
effects of the doctrine might once have been tempered by 
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the limited overlap between federal and state criminal law. 
All Assets of G. P. S. Automotive, 66 F. 3d, at 498 (Calabresi, 
J., concurring). In the last half century, however, federal 
criminal law has been extended pervasively into areas once 
left to the States. Guerra, The Myth of Dual Sovereignty: 
Multijurisdictional Drug Law Enforcement and Double Jeop-
ardy, 73 N. C. L. Rev. 1159, 1165–1192 (1995); Brief for Sen. 
Orrin Hatch as Amicus Curiae 8–14. This new “age of `co-
operative federalism,' [in which] the Federal and State Gov-
ernments are waging a united front against many types of 
criminal activity,” Murphy, 378 U. S., at 55–56, provides new 
opportunities for federal and state prosecutors to “join to-
gether to take a second bite at the apple,” All Assets of 
G. P. S. Automotive, 66 F. 3d, at 498 (Calabresi, J., concur-
ring).3 This situation might be less troublesome if succes-
sive prosecutions occurred only in “instances of peculiar 
enormity, or where the public safety demanded extraordi-
nary rigor.” Fox, 5 How., at 435. The run-of-the-mill felon-
in-possession charges Gamble encountered indicate that, in 
practice, successive prosecutions are not limited to excep-
tional circumstances. 

C 

Against all this, there is little to be said for keeping the 
separate-sovereigns doctrine. Gamble's case “do[es] not im-
plicate the reliance interests of private parties.” Alleyne, 
570 U. S., at 119 (Sotomayor, J., concurring). The closest 
thing to a reliance interest would be the interest Federal and 
State Governments have in avoiding avulsive changes that 
could complicate ongoing prosecutions. As the Court cor-
rectly explains, however, overruling the separate-sovereigns 
doctrine would not affect large numbers of cases. See ante, 

3 Bartkus v. Illinois, 359 U. S. 121 (1959), left open the prospect that the 
double jeopardy ban might block a successive state prosecution that was 
merely “a sham and a cover for a federal prosecution.” Id., at 123–124. 
The Courts of Appeals have read this potential exception narrowly. See, 
e. g., United States v. Figueroa-Soto, 938 F. 2d 1015, 1019 (CA9 1991). 
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at 709–710. In prosecutions based on the same conduct, fed-
eral and state prosecutors will often charge offenses having 
different elements, charges that, under Blockburger, will not 
trigger double jeopardy protection. See Poulin, Double 
Jeopardy Protection From Successive Prosecution: A Pro-
posed Approach, 92 Geo. L. J. 1183, 1244–1245 (2004); Brief 
for Criminal Defense Experts as Amici Curiae 5–11.4 

Notably, the Federal Government has endeavored to re-
duce the incidence of “same offense” prosecutions. Under 
the Petite policy adopted by the Department of Justice,5 the 
Department will pursue a federal prosecution “based on sub-
stantially the same act(s) or transaction(s)” previously prose-
cuted in state court only if the frst prosecution left a “sub-
stantial federal interest . . . demonstrably unvindicated” and 
a Department senior offcial authorizes the prosecution. 
Dept. of Justice, Justice Manual § 9–2.031(A) (rev. July 2009). 

At oral argument, the Government estimated that it au-
thorizes only “about a hundred” Petite prosecutions per year. 
Tr. of Oral Arg. 54. But see id., at 65–66 (referring to the 
“few hundred successive prosecutions that [the Government] 
bring[s] each year”). Some of these prosecutions will not 

4 The Government implies there is tension between Gamble's position 
and Blockburger v. United States, 284 U. S. 299 (1932). Brief for United 
States 18–20. But if courts can ascertain how laws enacted by different 
Congresses fare under Blockburger, they can do the same for laws enacted 
by Congress and a State, or by two States. But cf. Amar & Marcus, 
Double Jeopardy Law After Rodney King, 95 Colum. L. Rev. 1, 39 (1995) 
(“Because different legislatures often do not work from the same linguistic 
building blocks, they will not use uniform language to describe an offence, 
even when each is indeed outlawing the same crime with the same 
elements.”). 

5 Formally the “Dual and Successive Prosecution Policy,” the policy is 
popularly known by the name of the case in which this Court frst took 
note of it, Petite v. United States, 361 U. S. 529 (1960) (per curiam). The 
policy was adopted “in direct response to” Bartkus and Abbate v. United 
States, 359 U. S. 187 (1959). Rinaldi v. United States, 434 U. S. 22, 28 
(1977) (per curiam). 
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implicate double jeopardy, as the Petite policy uses a same-
conduct test that is broader than the Blockburger same-
elements test. And more than half the States forbid succes-
sive prosecutions for all or some offenses previously resolved 
on the merits by a federal or state court. Brief for Criminal 
Defense Experts as Amici Curiae 4–5, and n. 2 (collecting 
statutes); Brief for State of Texas et al. as Amici Curiae 28– 
30, and nn. 6–15 (same). In short, it is safe to predict that 
eliminating the separate-sovereigns doctrine would spark no 
large disruption in practice. 

* * * 

The separate-sovereigns doctrine, especially since Bart-
kus and Abbate, has been subject to relentless criticism by 
members of the bench, bar, and academy. Nevertheless, the 
Court reaffrms the doctrine, thereby diminishing the indi-
vidual rights shielded by the Double Jeopardy Clause. Dif-
ferent parts of the “WHOLE” United States should not be 
positioned to prosecute a defendant a second time for the 
same offense. I would reverse Gamble's federal conviction. 

Justice Gorsuch, dissenting. 

A free society does not allow its government to try the 
same individual for the same crime until it's happy with the 
result. Unfortunately, the Court today endorses a colossal 
exception to this ancient rule against double jeopardy. My 
colleagues say that the federal government and each State 
are “separate sovereigns” entitled to try the same person for 
the same crime. So if all the might of one “sovereign” can-
not succeed against the presumptively free individual, an-
other may insist on the chance to try again. And if both 
manage to succeed, so much the better; they can add one 
punishment on top of the other. But this “separate sover-
eigns exception” to the bar against double jeopardy fnds no 
meaningful support in the text of the Constitution, its origi-
nal public meaning, structure, or history. Instead, the Con-
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stitution promises all Americans that they will never suffer 
double jeopardy. I would enforce that guarantee. 

I 

“Fear and abhorrence of governmental power to try people 
twice for the same conduct is one of the oldest ideas found 
in western civilization.” 1 Throughout history, people have 
worried about the vast disparity of power between govern-
ments and individuals, the capacity of the state to bring 
charges repeatedly until it wins the result it wants, and what 
little would be left of human liberty if that power remained 
unchecked. To address the problem, the law in ancient Ath-
ens held that “[a] man could not be tried twice for the same 
offense.” 2 The Roman Republic and Empire incorporated a 
form of double jeopardy protection in their laws.3 The Old 
Testament and later church teachings endorsed the bar 
against double jeopardy too.4 And from the earliest days of 
the common law, courts recognized that to “punish a man 
twice over for one offence” would be deeply unjust.5 

The rule against double jeopardy was frmly entrenched in 
both the American Colonies and England at the time of our 
Revolution.6 And the Fifth Amendment, which prohibits 
placing a defendant “twice . . . in jeopardy of life or limb” 

1 Bartkus v. Illinois, 359 U. S. 121, 151 (1959) (Black, J., dissenting). 
2 R. Bonner, Lawyers and Litigants in Ancient Athens 195 (1927). 
3 J. Sigler, Double Jeopardy: The Development of a Legal and Social 

Policy 2–3 (1969); Digest of Justinian: Digest 48.2.7.2, translated in 11 
S. Scott, The Civil Law 17 (1932). 

4 See Bartkus, 359 U. S., at 152, n. 4 (Black, J., dissenting); Z. Brooke, 
The English Church and the Papacy 204–205, n. 1 (1931). 

5 1 F. Pollock & F. Maitland, The History of English Law 448 (2d ed. 
1898). 

6 See, e. g., The Body of Liberties of 1641, cl. 42, in The Colonial Laws 
of Massachusetts 42–43 (W. Whitmore ed. 1889); 4 W. Blackstone, 
Commentaries on the Laws of England 335–336 (5th ed. 1773) (Black-
stone, Commentaries); 2 W. Hawkins, Pleas of the Crown 368 (1762) 
(Hawkins). 
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for “the same offence” sought to carry the traditional com-
mon law rule into our Constitution.7 As Joseph Story put 
it, the Constitution's prohibition against double jeopardy 
grew from a “great privilege secured by the common law” 
and meant “that a party shall not be tried a second time for 
the same offence, after he has once been convicted, or acquit-
ted of the offence charged, by the verdict of a jury, and judg-
ment has passed thereon for or against him.” 8 

Given all this, it might seem that Mr. Gamble should win 
this case handily. Alabama prosecuted him for violating a 
state law that “prohibits a convicted felon from possessing a 
pistol” and sentenced him to a year in prison.9 But then the 
federal government, apparently displeased with the sen-
tence, charged Mr. Gamble under 18 U. S. C. § 922(g)(1) with 
being a felon in possession of a frearm based on the same 
facts that gave rise to the state prosecution. Ultimately, a 
federal court sentenced him to 46 months in prison and three 
years of supervised release. Most any ordinary speaker of 
English would say that Mr. Gamble was tried twice for “the 
same offence,” precisely what the Fifth Amendment prohib-
its. Tellingly, no one before us doubts that if either the fed-
eral government or Alabama had prosecuted Mr. Gamble 
twice on these facts and in this manner, it surely would have 
violated the Constitution. 

So how does the government manage to evade the Fifth 
Amendment's seemingly plain command? On the govern-
ment's account, the fact that federal and state authorities 
split up the prosecutions makes all the difference. Though 
the Double Jeopardy Clause doesn't say anything about 

7 Ex parte Lange, 18 Wall. 163, 170 (1874). See also Benton v. Mary-
land, 395 U. S. 784, 795–796 (1969); F. Wharton, Criminal Law 147 
(1846). 

8 3 J. Story, Commentaries on the Constitution of the United States 
§ 1781, p. 659 (1833). 

9 Ex parte Taylor, 636 So. 2d 1246 (Ala. 1993); see Ala. Code §§ 13A–11– 
70(2), 13A–11–72(a) (2015). 
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allowing “separate sovereigns” to do sequentially what nei-
ther may do separately, the government assures us the Fifth 
Amendment's phrase “same offence” does this work. Adopt-
ing the government's argument, the Court supplies the fol-
lowing syllogism: “[A]n `offence' is defned by a law, and each 
law is defned by a sovereign. So where there are two 
sovereigns, there are two laws, and two `offences.' ” Ante, 
at 683. 

But the major premise of this argument—that “where 
there are two laws there are `two offenses' ”—is mistaken. 
We know that the Constitution is not so easily evaded and 
that two statutes can punish the same offense.10 The fram-
ers understood the term “offence” to mean a “transgres-
sion.” 11 And they understood that the same transgression 
might be punished by two pieces of positive law: After all, 
constitutional protections were not meant to be fimsy things 
but to embody “principles that are permanent, uniform, and 
universal.” 12 As this Court explained long ago in Block-
burger v. United States, “where the same act or transaction 
constitutes a violation of two distinct statutory provisions, 
the test to be applied to determine whether there are two 
offenses or only one, is whether each provision requires proof 
of a fact which the other does not.” 13 So if two laws demand 
proof of the same facts to secure a conviction, they constitute 
a single offense under our Constitution and a second trial is 
forbidden. And by everyone's admission, that is exactly 
what we have here: The statute under which the federal gov-
ernment proceeded required it to prove no facts beyond 
those Alabama needed to prove under state law to win its 
conviction; the two prosecutions were for the same offense. 

10 Whalen v. United States, 445 U. S. 684, 691–692 (1980). 
11 Dictionarium Britannicum (N. Bailey ed. 1730); see also N. Webster, 

An American Dictionary of the English Language (1828) (defning an “of-
fense” as including “[a]ny transgression of law, divine or human”). 

12 4 Blackstone, Commentaries 3. 
13 284 U. S. 299, 304 (1932). 
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That leaves the government and the Court to rest on the 
fact that distinct governmental entities, federal and state, 
enacted these identical laws. This, we are told, is enough to 
transform what everyone agrees would otherwise be the 
same offense into two different offenses. But where is that 
distinction to be found in the Constitution's text or original 
public understanding? We know that the framers didn't 
conceive of the term “same offence” in some technical way as 
referring only to the same statute. And if double jeopardy 
prevents one government from prosecuting a defendant mul-
tiple times for the same offense under the banner of separate 
statutory labels, on what account can it make a difference 
when many governments collectively seek to do the same 
thing? 

The government identifes no evidence suggesting that the 
framers understood the term “same offence” to bear such 
a lawyerly sovereign-specifc meaning. Meanwhile, Black-
stone's Commentaries explained how “Roman law,” “Ath-
ens,” “the Jewish republic,” and “English Law” addressed 
the singular “offence of homicide,” and how the Roman, 
Gothic, and ancient Saxon law approached the singular “of-
fence of arson.” 14 Other treatises of the period contain sim-
ilar taxonomies of “offences” that are not sovereign specifc.15 

Members of the Continental Congress, too, used the word 
“offence” in this same way. In 1786, a congressional com-
mittee endorsed federal control over import duties because 
otherwise “thirteen separate authorities” might “ordain var-
ious penalties for the same offence.” 16 In 1778, the Conti-
nental Congress passed a resolution declaring that a person 
should not be tried in state court “for the same offense, for 
which he had previous thereto been tried by a Court Mar-

14 4 Blackstone, Commentaries 176–187, 222. 
15 See, e. g., 2 J. Bishop, Commentaries on the Criminal Law §§ 90–120 

(5th ed. 1872) (discussing the singular offense of “burglary” by reference 
to the “common law,” English law, and the laws of multiple States). 

16 30 Journals of the Continental Congress 440 (J. Fitzpatrick ed. 1934). 
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tial.” 17 And in 1785, the Continental Congress considered 
an ordinance declaring that a defendant could “plead a formal 
Acquital on a Trial” in a maritime court “for the same sup-
posed Offences, in a similar Court in one of the other United 
States.” 18 In all of these examples, early legislators—in-
cluding many of the same people who would vote to add the 
Fifth Amendment to the Bill of Rights just a few years 
later—recognized that transgressions of state and federal 
law could constitute the “same offence.” 

The history of the Double Jeopardy Clause itself supplies 
more evidence yet. The original draft prohibited “ ̀ more 
than one trial or one punishment for the same offence.' ” 19 

One representative then proposed adding the words “ ̀ by 
any law of the United States' ” after “ ̀ same offence.' ” 20 

That proposal clearly would have codifed the government's 
sovereign-specifc view of the Clause's operation. Yet, Con-
gress proceeded to reject it. 

Viewed from the perspective of an ordinary reader of the 
Fifth Amendment, whether at the time of its adoption or in 
our own time, none of this can come as a surprise. Imagine 
trying to explain the Court's separate sovereigns rule to a 
criminal defendant, then or now. Yes, you were sentenced 
to state prison for being a felon in possession of a frearm. 
And don't worry—the State can't prosecute you again. But 
a federal prosecutor can send you to prison again for exactly 
the same thing. What's more, that federal prosecutor may 
work hand in hand with the same state prosecutor who al-
ready went after you. They can share evidence and discuss 
what worked and what didn't the frst time around. And 
the federal prosecutor can pursue you even if you were ac-
quitted in the state case. None of that offends the Constitu-
tion's plain words protecting a person from being placed 

17 10 id., at 72 (W. Ford ed. 1908). 
18 29 id., at 803 (J. Fitzpatrick ed. 1933). 
19 1 Annals of Cong. 753 (1789). 
20 Ibid. 
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“twice . . . in jeopardy of life or limb” for “the same of-
fence.” Really? 

II 

Without meaningful support in the text of the Double 
Jeopardy Clause, the government insists that the separate 
sovereigns exception is at least compelled by the structure of 
our Constitution. On its view, adopted by the Court today, 
allowing the federal and state governments to punish the 
same defendant for the same conduct “honors the substan-
tive differences between the interests that two sovereigns 
can have” in our federal system. Ante, at 685. 

But this argument errs from the outset. The Court seems 
to assume that sovereignty in this country belongs to the 
state and federal governments, much as it once belonged to 
the King of England. But as Chief Justice Marshall ex-
plained, “[t]he government of the Union . . . is emphatically, 
and truly, a government of the people,” and all sovereignty 
“emanates from them.” 21 Alexander Hamilton put the point 
this way: “[T]he national and State systems are to be re-
garded” not as different sovereigns foreign to one another 
but “as ONE WHOLE.” 22 Under our Constitution, the fed-
eral and state governments are but two expressions of a sin-
gle and sovereign people. 

This principle resonates throughout our history and law. 
State courts that refused to entertain federal causes of ac-
tion found little sympathy when attempting the very sepa-
rate sovereigns theory underlying today's decision.23 In 
time, too, it became clear that federal courts may decide 
state-law issues, and state courts may decide federal ques-
tions.24 Even in the criminal context, this Court has upheld 
removal of some state criminal actions to federal court.25 

21 McCulloch v. Maryland, 4 Wheat. 316, 404–405 (1819). 
22 The Federalist No. 82, p. 494 (C. Rossiter ed. 1961). 
23 See Testa v. Katt, 330 U. S. 386 (1947). 
24 Clafin v. Houseman, 93 U. S. 130 (1876). 
25 See Tennessee v. Davis, 100 U. S. 257 (1880). 
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And any remaining doubt about whether the States and the 
federal government are truly separate sovereigns was ulti-
mately “resolved by war.” 26 

From its mistaken premise, the Court continues to the 
fawed conclusion that the federal and state governments can 
successively prosecute the same person for the same offense. 
This turns the point of our federal experiment on its head. 
When the “ONE WHOLE” people of the United States as-
signed different aspects of their sovereign power to the fed-
eral and state governments, they sought not to multiply 
governmental power but to limit it. As this Court has ex-
plained, “[b]y denying any one government complete juris-
diction over all the concerns of public life, federalism pro-
tects the liberty of the individual from arbitrary power.” 27 

Yet today's Court invokes federalism not to protect individ-
ual liberty but to threaten it, allowing two governments to 
achieve together an objective denied to each. The Court 
brushes this concern aside because “the powers of the Fed-
eral Government and the States often overlap,” which “often 
results in two layers of regulation.” Ante, at 690. But the 

26 Testa, 330 U. S., at 390. The Court tries to make the most of McCul-
loch, pointing out that Chief Justice Marshall distinguished between “ ̀ the 
people of a State' ” and “ ̀ [t]he people of all the States.' ” Ante, at 689. 
But of course our federal republic is composed of separate governments. 
My point is that the federal and state governments ultimately derive their 
sovereignty from one and the same source; they are not truly “separate” 
in the manner of, say, the governments of England and Portugal. The 
American people “ ̀ split the atom of sovereignty,' ” ante, at 688, to set two 
levels of government against each other, not to set both against the people. 
McCulloch is consistent with that understanding. In holding that the 
States could not tax the national bank, McCulloch sought to ensure that 
the national and state governments remained each in its proper sphere; it 
did not hold that the two governments could work in concert to abridge 
the people's liberty in a way that neither could on its own. 

27 Bond v. United States, 564 U. S. 211, 222 (2011); see also New York v. 
United States, 505 U. S. 144, 181 (1992); Alden v. Maine, 527 U. S. 706, 758 
(1999); The Federalist No. 51. 
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Court's examples—taxation, alcohol, and marijuana—involve 
areas that the federal and state governments each may regu-
late separately under the Constitution as interpreted by this 
Court. That is miles away from the separate sovereigns ex-
ception, which allows the federal and state governments to 
accomplish together what neither may do separately consist-
ent with the Constitution's commands. As Justice Black un-
derstood, the Court's view today “misuse[s] and desecrat[es] 
. . . the concept” of federalism.28 For “it is just as much an 
affront to . . . human freedom for a man to be punished twice 
for the same offense” by two parts of the people's govern-
ment “as it would be for one . . . to throw him in prison twice 
for the offense.” 29 

III 

A 

If the Constitution's text and structure do not supply per-
suasive support for the government's position, what about a 
more thorough exploration of the common law from which 
the Fifth Amendment was drawn? 

By 1791 when the Fifth Amendment was adopted, an 
array of common law authorities suggested that a prosecu-
tion in any court, so long as the court had jurisdiction over 
the offense, was enough to bar future reprosecution in an-
other court. Blackstone, for example, reported that an 
acquittal “before any court having competent jurisdiction 
of the offence” could be pleaded “in bar of any subsequent 
accusation for the same crime.” 30 For support, Blackstone 
pointed to Beak v. Thyrwhit,31 a 1688 case in which the re-
porter described an acquittal in a foreign country followed 
by an attempted second prosecution in England that the 

28 Bartkus, 359 U. S., at 155 (dissenting opinion). 
29 Abbate v. United States, 359 U. S. 187, 203 (1959) (same). 
30 4 Blackstone, Commentaries 335, and n. j. 
31 3 Mod. 194, 87 Eng. Rep. 124 (K. B.). 



746 GAMBLE v. UNITED STATES 

Gorsuch, J., dissenting 

court held impermissible. Another treatise by William 
Hawkins likewise considered it “settled” as early as 1716 
“[t]hat an Acquittal in any Court whatsoever, which has a 
Jurisdiction of the Cause, is as good a Bar of any subsequent 
Prosecution for the same Crime.” 32 

What these authorities suggest many more confrm. 
Henry Bathurst's 1761 treatise on evidence taught that “a 
fnal Determination in a Court having competent Jurisdiction 
is conclusive in all Courts of concurrent Jurisdiction.” 33 

Nor was this merely a rule about the competency of evi-
dence, as the next sentence reveals: “If A. having killed a 
Person in Spain was there prosecuted, tried, and acquitted, 
and afterwards was indicted here [in England], he might 
plead the Acquittal in Spain in Bar.” 34 Francis Buller's 
1772 treatise repeated the same rule, articulating it the same 
way.35 And to illustrate their point, both treatises cited the 
1678 English case of King v. Hutchinson. Although no sur-
viving written report of Hutchinson remains, several early 
common law cases—including Beak v. Thyrwhit,36 Burrows 
v. Jemino,37 and King v. Roche38—described its holding in 
exactly the same way the treatise writers did: All agreed 
that it barred the retrial in England of a defendant pre-
viously tried for murder in Spain or Portugal. 

When they envisioned the relationship between the 
national government and the States under the new Constitu-
tion, the framers sometimes referenced by way of compari-

32 2 Hawkins § 10, at 372 (emphasis added). 
33 H. Bathurst, Theory of Evidence 39. 
34 Ibid. 
35 F. Buller, An Introduction to the Law Relative to Trials at Nisi 

Prius 241. 
36 3 Mod. 194, 87 Eng. Rep. 124, sub nom. Beake v. Tyrrell, 1 Shower, K. 

B. 6, 89 Eng. Rep. 411, sub nom. Beake v. Tirrell, Comb. 120, 90 Eng. 
Rep. 379. 

37 2 Str. 733, 93 Eng. Rep. 815 (K. B. 1726) 
38 1 Leach 134, 168 Eng. Rep. 169 (K. B. 1775). 
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son the relationship between Wales, Scotland, and England.39 

And prosecutions in one of these places pretty plainly barred 
subsequent prosecutions for the same offense in the others. 
So, for example, treatises explained that “an Acquittal of 
Murder at a Grand Sessions in Wales, may be pleaded to an 
Indictment for the same Murder in England. For the Rule 
is, That a Man's Life shall not be brought into Danger for the 
same Offence more than once.” 40 Indeed, when an English 
county indicted a defendant “for a murder committed . . . in 
Wales,” it was barred from proceeding when the court 
learned that the defendant had already been tried and ac-
quitted “of the same offence” in Wales.41 

Against this uniform body of common law weighs Gage v. 
Bulkeley—a civil, not criminal, case from 1744 that sug-
gested Hutchinson had held only that the English courts 
lacked jurisdiction to try a defendant for an offense com-
mitted in Portugal. Because “the murder was committed in 
Portugal,” Gage argued, “the Court of King's Bench could 
not indict him, and there was no method of trying him but 
upon a special commission.” 42 But no one else—not the 
treatise writers or the other English cases that favorably 
cited Hutchinson—adopted Gage's restrictive reading of 
that precedent. 

In the end, then, it's hard to see how anyone consulting 
the common law in 1791 could have avoided this conclusion: 
While the issue may not have arisen often, the great weight 
of authority indicated that successive prosecutions by differ-
ent sovereigns—even sovereigns as foreign to each other as 

39 See, e. g., A. Amar, America's Constitution: A Biography 45 (2005); 
The Federalist No. 5, at 50–51; id., No. 17; Jay, An Address to the People 
of the State of New York, in Pamphlets on the Constitution of the United 
States 84 (P. Ford ed. 1788). 

40 2 Hawkins § 10, at 372. 
41 King v. Thomas, 1 Lev. 118, 83 Eng. Rep. 326 (K. B. 1664). 
42 Gage v. Bulkeley, Ridg. T. H. 263, 270–271, 27 Eng. Rep. 824, 827 

(1744). 
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England and Portugal—were out of bounds. And anyone 
familiar with the American federal system likely would have 
thought the rule applied with even greater force to succes-
sive prosecutions by the United States and a constituent 
State, given that both governments derive their sovereignty 
from the American people. 

Unable to summon any useful preratifcation common law 
sources of its own, the government is left to nitpick those 
that undermine its position. For example, the Court dis-
misses Beak because “Hutchinson is discussed only in the 
defendant's argument in that case, not the court's response.” 
Ante, at 698. But the Beak court did not reject the Hutchin-
son argument, and counsel's use of the case sheds light on how 
17th- and 18th-century lawyers understood the double jeop-
ardy bar. The Court likewise derides King v. Thomas as “to-
tally irrelevant” because in the 17th century, Wales and Eng-
land shared the same laws. Ante, at 698. But our federal 
and state governments share the same fundamental law and 
source of authority, and the Wales example is at least some-
what analogous to our federal system.43 Finally, the Court 
complains that Roche's footnote citing Hutchinson was added 
only in 1800, after the Fifth Amendment's ratifcation. Ante, 
at 697–698. But that is hardly a point for the government, be-
cause even so it provides an example of a later reporter at-
tempting to describe the pre-existing state of the law; nor, as it 
turns out, was the footnote even essential to the Roche court's 
original analysis and conclusion reached in 1775, well before 
the Fifth Amendment's ratifcation.44 And among all these 

43 Indeed, though England ruled Wales at the time, a contemporaneous 
lawyer might have thought that Wales' authority to prosecute a defendant 
derived at least in part from its earlier status as “an absolute and unde-
pendent Kingdom” rather than purely from authority delegated by Eng-
land. 1 Keb. 663, 83 Eng. Rep. 1172 (K. B. 1663); see United States v. 
Lara, 541 U. S. 193, 210 (2004). 

44 Indeed, everything that matters was contained in the 1775 version 
of the Roche case report. Roche was indicted in England for a murder 
committed in South Africa. “To this indictment Captain Roche pleaded 
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complaints, we should not lose the forest for the trees. The 
Court's attempts to explain away so many uncomfortable au-
thorities are lengthy, detailed, even herculean. But in the 
end, neither it nor the government has mustered a single 
preratifcation common law authority approving a case of 
successive prosecutions by separate sovereigns for the same 
offense. 

B 

What we know about the common law before the Fifth 
Amendment's ratifcation in 1791 fnds further confrmation 
in how later legal thinkers in both England and America de-
scribed the rule they had inherited. 

Start with England. As it turns out, “it would have been 
diffcult to have made more than the most cursory examina-
tion of nineteenth century or later English treatises or 
digests without encountering” the Hutchinson rule.45 In 
1802, a British treatise explained that “an acquittal on a 
criminal charge in a foreign country may be pleaded in bar 
of an indictment for the same offence in England.” 46 Three 
decades later, another treatise observed (citing Hutchinson) 
that “[a]n acquittal by a competent jurisdiction abroad is a 

Autrefois acquit.” Roche, 1 Leach 134, 168 Eng. Rep. 169. In response, 
the prosecution asked the court to charge the jury both with “this issue [the 
plea of autrefois acquit], and that of Not guilty.” Id., at 135, 168 Eng. Rep., 
at 169. The court rejected that proposal, reasoning that “if the frst fnding 
was for the prisoner, they could not go to the second, because that fnding 
would be a bar.” Ibid. Far from saying “absolutely nothing” about double 
jeopardy, ante, at 697, Roche is a serious problem for the government be-
cause it explicitly recognizes that a successful plea of autrefois acquit, even 
one based on a foreign conviction, would bar a prosecution in England. 
But the Court ignores this, focusing instead on the missing explanatory 
citation to Hutchinson that was, in any event, added shortly thereafter. 

45 Grant, Successive Prosecutions by State and Nation: Common Law 
and British Empire Comparisons, 4 UCLA L. Rev. 1, 9–11 (1956) (foot-
notes omitted). 

46 2 L. MacNally, Rules of Evidence on Pleas of the Crown 428 (1802); 
see also 1 T. Starkie, Criminal Pleading 300–301, n. h (1814); 1 J. Chitty, 
Criminal Law 458 (2d ed. 1816). 
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bar to an indictment for the same offence before any other 
tribunal.” 47 In 1846, the Scottish High Court of Justiciary 
declared that “[i]f a man has been tried for theft in England, 
we would not try him again here.” 48 Twentieth century 
treatises recited the same rule.49 In 1931, the American 
Law Institute stated that “[i]f a person has been acquitted 
in a court of competent jurisdiction for an offense in another 
country he may not be tried for the same offense again in an 
English Court.” 50 And in 1971, an English judge explained 
that the bar on “double jeopardy . . . has always applied 
whether the previous conviction or acquittal based on the 
same facts was by an English court or by a foreign court.” 51 

The Court today asks us to assume that all these legal au-
thorities misunderstood the common law's ancient rule. I 
would not. 

Even more pertinently, consider how 18th-century Ameri-
cans understood the double jeopardy provision they had 
adopted. The legal treatises an American lawyer practicing 

47 J. Archbold, Pleading and Evidence in Criminal Cases 89 (5th ed. 
1834). Many more authorities are to the same effect. See, e. g., 1 Encyc. 
of the Laws of England, Autrefois Aquit, 424–425 (A. Renton ed. 1897); 2 
J. Gabbett, Criminal Law 334 (1843); 2 E. Deacon, Digest of the Criminal 
Law of England 931 (1831); R. Matthews, Digest of Criminal Law 26 
(1833); H. Nelson, Private International Law 368, n. y (1889); 1 W. Russell, 
Crimes and Indictable Misdemeanors 471–472 (2d ed. 1826); H. Woolrych, 
Criminal Law 129 (1862); 2 M. Hale, Pleas of the Crown 255 (1st Am. ed., 
S. Emlyn ed. 1847); H. Smith, Roscoe on the Law of Evidence 199 (8th 
ed. 1874). 

48 Her Majesty's Advocate v. MacGregor, (1846) Ark. 49, 60. 
49 A. Gibb, International Law of Jurisdiction in England and Scotland 

285–286 (1926); A. Gibson & A. Weldon, Criminal and Magisterial Law 225 
(7th ed. 1919); S. Harris, Criminal Law 377 (9th ed. 1901); C. Kenny, Out-
lines of Criminal Law 469 (10th ed. 1920); H. Cohen, Roscoe on the Law 
of Evidence 172 (13th ed. 1908). 

50 ALI, Administration of Criminal Law § 16, p. 129 (Proposed Final 
Draft, Mar. 18, 1935). 

51 Regina v. Treacy, [1971] A. C. 537, 562, 2 W. L. R. 112, 125 (opinion of 
Diplock, L. J.) (citing Roche, 1 Leach 134, 168 Eng. Rep. 169). 
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between the founding and the Civil War might have con-
sulted uniformly recited the Hutchinson rule as black letter 
law. Chancellor Kent wrote that “the plea of autrefois ac-
quit, resting on a prosecution [in] any civilized state, would 
be a good plea in any other civilized state.” 52 Thomas Ser-
geant explained that “[w]here the jurisdiction of the United 
States court and of a state Court is concurrent, the sentence 
of either court, whether of conviction or acquittal, may be 
pleaded in bar to a prosecution in the other.” 53 William 
Rawle echoed that conclusion in virtually identical words.54 

Indeed, one early commentator wrote that a “principal rea-
son” for the Double Jeopardy Clause was to prevent succes-
sive state and federal prosecutions, which he considered to 
be against “[n]atural justice.” 55 Nor did these treatises pur-
port to invent a new rule; they claimed only to recite the 
traditional one. 

This Court's early decisions refected the same principle. 
In Houston v. Moore, a Pennsylvania court-martial tried a 
member of the state militia for desertion under an “act of 
the legislature of Pennsylvania.” 56 The defendant objected 
that the state court-martial lacked jurisdiction because fed-
eral law criminalized the same conduct and prosecuting him 
in the state court could thus expose him to double jeopardy. 
In an opinion by Justice Washington, the Court disagreed 
and allowed the prosecution, but reassured the defendant 
that “if the jurisdiction of the two Courts be concurrent, the 
sentence of either Court, either of conviction or acquittal, 
might be [later] pleaded in bar of the prosecution before the 
other.” 57 In dissent, Justice Story thought the state court 

52 1 J. Kent, Commentaries on American Law 176 (1826). 
53 T. Sergent, Constitutional Law 278 (1830). 
54 W. Rawle, View of the Constitution 191 (1825). 
55 J. Bayard, Brief Exposition of the Constitution of the United States 

150–151 (1845). 
56 5 Wheat. 1, 12 (1820). 
57 Id., at 31. 
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lacked jurisdiction because otherwise the defendant would 
be “liable to be twice tried and punished for the same of-
fence, against the manifest intent of the act of Congress, the 
principles of the common law, and the genius of our free gov-
ernment.” 58 But notice the point of agreement between ma-
jority and dissent: Both acknowledged that a second prosecu-
tion for the same underlying offense would be prohibited 
even if brought by a separate government.59 

Another case decided the same year also refected the 
Hutchinson rule. In United States v. Furlong, one British 
subject killed another on the high seas, and the killer was 
indicted in an American federal court for robbery and mur-
der. This Court unanimously held that “[r]obbery on the 
seas is considered as an offence within the criminal jurisdic-
tion of all nations” that can therefore be “punished by all,” 
and there can be “no doubt that the plea of autre fois acquit 
[double jeopardy] would be good in any civilized State, 
though resting on a prosecution instituted in the Courts of 
any other civilized State.” 60 

A number of early state cases followed the same rule. In-
deed, the Court today acknowledges that Massachusetts, 

58 Id., at 72. 
59 The Court insists that Houston involved an unusual state statute that 

“ ̀ imposed state sanctions for violation of a federal criminal law.' ” Ante, 
at 705. But so what? Everyone involved in Houston agreed that the 
defendant had been tried by a Pennsylvania court, under a Pennsylvania 
statute, passed by the Pennsylvania Legislature. And though there were 
separate sovereigns with separate laws, everyone agreed there was only 
one offense. 

60 5 Wheat. 184, 197 (1820). To be sure, Furlong proceeded to indicate 
that an acquittal for murder in an American court would not have prohib-
ited a later prosecution in a British court in this case. But that was only 
because the British courts would not have recognized the jurisdiction of 
an American court to try a murder committed by a British subject on the 
high seas. Furlong 's discussion is therefore perfectly consistent with the 
Hutchinson principle—a rule that applied only when both courts had 
“competent jurisdiction of the offence” and could actually place the defend-
ant in jeopardy. See 4 Blackstone, Commentaries 365. 
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Michigan, and Vermont all followed Hutchinson. Ante, at 
703.61 The Court agrees that South Carolina did too,62 but 
it believes that a later South Carolina case might have devi-
ated from the Hutchinson rule. That decision, however, 
contains at best only “an inconclusive discussion coming from 
a State whose highest court had previously stated unequivo-
cally that a bar against double prosecutions would exist.” 63 

In the face of so much contrary authority, the Court winds 
up leaning heavily on a single 1794 North Carolina Superior 
Court decision, State v. Brown. But the Court's choice here 
is revealing. True, Brown said that a verdict in North Car-
olina would not be “pleadable in bar to an indictment pre-
ferred against [the defendant] in the Territory South of the 
Ohio.” 64 But the Court leaves out what happened next. 
Brown went on to reject concurrent jurisdiction because try-
ing the defendant “according to the several laws of each 
State” could result in him being “cropped in one, branded 
and whipped in another, imprisoned in a third, and hanged 
in a fourth; and all for one and the same offence.” 65 The 
North Carolina court viewed that result as “against natural 
justice” and “therefore [could] not believe it to be law.” 66 

So it is that the principal support the Court cites for its 
position is a state case that both (1) regarded transgressions 
of the laws of a State and a U. S. territory as the “same 
offence,” and (2) expressed aversion at the thought of 
both jurisdictions punishing the defendant for that singular 
offense.67 

61 Citing Commonwealth v. Fuller, 49 Mass. 313, 318 (1844); Harlan v. 
People, 1 Doug. 207, 212 (Mich. 1843); State v. Randall, 2 Aik. 89 (Vt. 1827). 

62 State v. Antonio, 7 S. C. L. 776 (1816). 
63 Bartkus, 359 U. S., at 158–159 (Black, J., dissenting). 
64 2 N. C. 100, 101. 
65 Ibid. (emphasis added). 
66 Ibid. 
67 Perhaps the only early state-law discussion that truly supports the 

Court's position is dicta in an 1834 Virginia decision. Hendrick v. Com-
monwealth, 32 Va. 707. Yet even that support proves threadbare in the 
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IV 

With the text, principles of federalism, and history now 
arrayed against it, the government is left to suggest that we 
should retain the separate sovereigns exception under the 
doctrine of stare decisis. But if that's the real basis for to-
day's result, let's at least acknowledge this: By all appear-
ances, the Constitution as originally adopted and understood 
did not allow successive state and federal prosecutions for 
the same offense, yet the government wants this Court to 
tolerate the practice anyway. 

Stare decisis has many virtues, but when it comes to en-
forcing the Constitution this Court must take (and always 
has taken) special care in the doctrine's application. After 
all, judges swear to protect and defend the Constitution, not 
to protect what it prohibits. And while we rightly pay heed 
to the considered views of those who have come before us, 
especially in close cases, stare decisis isn't supposed to be 
“ `the art of being methodically ignorant of what everyone 
knows.' ” 68 Indeed, blind obedience to stare decisis would 
leave this Court still abiding grotesque errors like Dred 
Scott v. Sandford,69 Plessy v. Ferguson,70 and Korematsu v. 
United States.71 As Justice Brandeis explained, “in cases 
involving the Federal Constitution, where correction 
through legislative action is practically impossible, this 
Court has often overruled its earlier decisions. The Court 
bows to the lessons of experience and the force of better 
reasoning, recognizing that the process of trial and error, so 

end, given that “the highest court of the same State later expressed the 
view that such double trials would virtually never occur in our country.” 
Bartkus, 359 U. S., at 159 (Black, J., dissenting) (citing Jett v. Common-
wealth, 59 Va. 933, 947, 959 (1867)). 

68 R. Cross & J. Harris, Precedent in English Law, intro. comment (4th 
ed. 1991) (attributing the aphorism to Jeremy Bentham). 

69 19 How. 393 (1857). 
70 163 U. S. 537 (1896). 
71 323 U. S. 214 (1944). 



Cite as: 587 U. S. 678 (2019) 755 

Gorsuch, J., dissenting 

fruitful in the physical sciences, is appropriate also in the 
judicial function.” 72 

For all these reasons, while stare decisis warrants respect, 
it has never been “ ̀ an inexorable command,' ” 73 and it is “at 
its weakest when we interpret the Constitution.” 74 In de-
ciding whether one of our cases should be retained or over-
ruled, this Court has traditionally considered “the quality of 
the decision's reasoning; its consistency with related deci-
sions; legal developments since the decision; and reliance on 
the decision.” 75 Each of these factors, I believe, suggests 
we should reject the separate sovereigns exception. 

Take the “quality of [the] reasoning.” 76 The frst cases 
to suggest that successive prosecutions by state and federal 
authorities might be permissible did not seek to address the 
original meaning of the word “offence,” the troubling feder-
alism implications of the exception, or the relevant historical 
sources. Between 1847 and 1850, the Court decided a pair of 
cases, United States v. Marigold77 and Fox v. Ohio.78 While 
addressing other matters in those decisions, the Court of-
fered passing approval to the possibility of successive state 
and federal prosecutions, but did so without analysis and 
without actually upholding a successive conviction. Indeed, 
in place of a careful constitutional analysis, the Fox Court 
merely offered its judgment that “the benignant spirit” of 
prosecutors could be relied on to protect individuals from too 
many repetitive prosecutions.79 We do not normally give 
precedential effect to such stray commentary. 

72 Burnet v. Coronado Oil & Gas Co., 285 U. S. 393, 406–408 (1932) (dis-
senting opinion) (footnotes omitted). 

73 Pearson v. Callahan, 555 U. S. 223, 233 (2009). 
74 Agostini v. Felton, 521 U. S. 203, 235 (1997). 
75 Franchise Tax Bd. of Cal. v. Hyatt, 587 U. S. 230, 248 (2019). 
76 Janus v. State, County, and Municipal Employees, 585 U. S. 878, 917 

(2018). 
77 9 How. 560 (1850). 
78 5 How. 410 (1847). 
79 Id., at 435. 
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Perhaps the frst real roots of the separate sovereigns ex-
ception can be traced to this Court's 1852 decision in Moore 
v. Illinois.80 As it did fve years later and more notoriously 
in Dred Scott,81 the Court in Moore did violence to the Con-
stitution in the name of protecting slavery and slaveowners. 
In Dred Scott, the Court held that the Due Process Clause 
prevented Congress from prohibiting slavery in the territo-
ries, though of course the Clause did nothing of the sort.82 

And in Moore, the Court upheld a state fugitive slave law 
that it judged important because the States supposedly 
needed “to protect themselves against the infux either of 
liberated or fugitive slaves, and to repel from their soil a 
population likely to become burdensome and injurious, either 
as paupers or criminals.” 83 The defendant, who had har-
bored a fugitive slave, objected that upholding the state law 
could potentially expose him to double prosecutions by the 
state and federal governments. The Court rejected that ar-
gument, reasoning simply that such double punishment could 
be consistent with the Constitution if the defendant had vio-
lated both state and federal law.84 Yet notably, even here, 
the Court did not actually approve a successive prosecution. 

Nor did the trajectory of the separate sovereigns excep-
tion improve much from there. The frst time the Court ac-
tually approved an “instance of double prosecution [and] 
failed to fnd some remedy . . . to avoid it” didn't arrive until 
1922.85 In that case, United States v. Lanza,86 the federal 
government prosecuted the defendants for manufacturing, 
transporting, and possessing alcohol in violation of the Na-

80 14 How. 13. 
81 19 How. 393. 
82 Id., at 450. 
83 Moore, 14 How., at 18. 
84 Id., at 16. 
85 Grant, The Lanza Rule of Successive Prosecutions, 32 Colum. L. Rev. 

1309, 1311 (1932). 
86 260 U. S. 377 (1922). 
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tional Prohibition Act. The defendants argued that they 
had already been prosecuted by the State of Washington for 
the same offense. But, notably, the defendants did not di-
rectly question the permissibility of successive prosecutions 
for the same offense under state and federal law. Instead, 
the defendants argued that both of the laws under which 
they were punished really derived from the “same sover-
eign:” the national government, by way of the Eighteenth 
Amendment that authorized Prohibition. After rejecting 
that argument as an “erroneous view of the matter,” the 
Court proceeded on, perhaps unnecessarily, to offer its view 
that “an act denounced as a crime by both national and state 
sovereignties is an offense against the peace and dignity of 
both and may be punished by each.” 87 Given that the Court 
was not asked directly to consider the propriety of successive 
prosecutions under separate state and federal laws for the 
same offense, it is perhaps unsurprising the Court did not 
consult the original meaning of the Double Jeopardy Clause 
or consult virtually any of the relevant historical sources be-
fore offering its dictum. 

It matters, too, that these cases “were decided by the nar-
rowest of margins, over spirited dissents challenging the 
basic underpinnings of those decisions.” 88 In Moore, Justice 
McLean wrote that although “the Federal and State Govern-
ments emanate from different sovereignties,” they “operate 
upon the same people, and should have the same end in 
view.” 89 He “deeply regret[ted] that our government 
should be an exception to a great principle of action, sanc-
tioned by humanity and justice.” 90 Bartkus and Abbate, 
cases decided in the 1950s that more clearly approved the 
separate sovereigns exception, were decided only by 5-to-4 
and 6-to-3 margins, and Justice Black's eloquent dissents in 

87 Id., at 381, 382. 
88 Payne v. Tennessee, 501 U. S. 808, 828–829 (1991). 
89 14 How., at 22 (dissenting opinion). 
90 Ibid. 
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those cases have triggered an avalanche of persuasive aca-
demic support.91 

What is more, the “underpinnings” of the separate sover-
eigns exception have been “erode[d] by subsequent decisions 
of this Court.” 92 When this Court decided Moore, Lanza, 
Bartkus, and Abbate, the Double Jeopardy Clause applied 
only to the federal government under this Court's decision 
in Palko v. Connecticut.93 In those days, one might have 
thought, the separate sovereigns exception at least served 
to level the playing feld between the federal government 
and the States: If a State could retry a defendant after a 
federal trial, then the federal government ought to be able 
to retry a defendant after a state trial. But in time the 
Court overruled Palko and held that the Double Jeopardy 
Clause does apply to the States—and, with that, a premise 
once thought important to the exception fell away.94 

Nor has only the law changed; the world has too. And 
when “far-reaching systemic and structural changes” make 
an “earlier error all the more egregious and harmful,” stare 
decisis can lose its force.95 In the era when the separate 
sovereigns exception frst emerged, the federal criminal code 
was new, thin, modest, and restrained. Today, it can make 
none of those of boasts. Some suggest that “the federal 

91 See, e. g., Cassell, The Rodney King Trials and the Double Jeopardy 
Clause: Some Observations on Original Meaning and the ACLU's Schizo-
phrenic Views of the Dual Sovereign Doctrine, 41 UCLA L. Rev. 693, 
708–720 (1994); Braun, Praying to False Sovereigns: The Rule Permitting 
Successive Prosecutions in the Age of Cooperative Federalism, 20 Am. J. 
Crim. L. 1 (1992); Amar & Marcus, Double Jeopardy Law After Rodney 
King, 95 Colum. L. Rev. 1, 6–15 (1995); King, The Problem of Double Jeop-
ardy in Successive Federal-State Prosecutions: A Fifth Amendment Solu-
tion, 31 Stan. L. Rev. 477 (1979). 

92 United States v. Gaudin, 515 U. S. 506, 521 (1995). 
93 302 U. S. 319, 328–329 (1937). 
94 Benton, 395 U. S., at 794. 
95 South Dakota v. Wayfair, Inc., 585 U. S. 162, 184 (2018) (internal quo-

tation marks omitted). 
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government has [now] duplicated virtually every major state 
crime.” 96 Others estimate that the U. S. Code contains 
more than 4,500 criminal statutes, not even counting the hun-
dreds of thousands of federal regulations that can trigger 
criminal penalties.97 Still others suggest that “ ̀ [t]here is no 
one in the United States over the age of 18 who cannot be 
indicted for some federal crime.' ” 98 If long ago the Court 
could have thought “the benignant spirit” of prosecutors 
rather than unwavering enforcement of the Constitution suf-
fcient protection against the threat of double prosecutions, 
it's unclear how we still might. 

That leaves reliance. But the only people who have relied 
on the separate sovereigns exception are prosecutors who 
have sought to double-prosecute and double-punish. And 
this Court has long rejected the idea that “law enforcement 
reliance interests outweig[h] the interest in protecting indi-
vidual constitutional rights so as to warrant fdelity to an 
unjustifable rule.” 99 Instead, “[i]f it is clear that a practice 
is unlawful, individuals' interest in its discontinuance clearly 
outweighs any law enforcement `entitlement' to its persis-
tence.” 100 That is the case here. 

The Court today disregards these lessons. It worries that 
overturning the separate sovereigns rule could undermine the 
reliance interests of prosecutors in transnational cases who 
might be prohibited from trying individuals already acquitted 
by a foreign court. Ante, at 686–687. Yet even on its own 

96 E. Meese, Big Brother on the Beat: The Expanding Federalization of 
Crime, 1 Tex. Rev. L. & Pol. 1, 22 (1997). 

97 See Wilson, That Justice Shall Be Done, 36 No. Ill. L. Rev. 111, 121 
(2015). 

98 Clark & Joukov, Criminalization of America, 76 Ala. L. 225 (2015). 
See also Larkin, Public Choice Theory and Overcriminalization, 36 Harv. 
J. L. & Pub. Pol'y 715, 726 (2013) (“There are so many federal criminal 
laws that no one, including the Justice Department, the principal federal 
law enforcement agency, knows the actual number of crimes”). 

99 Arizona v. Gant, 556 U. S. 332, 350 (2009). 
100 Id., at 349. 
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terms, this argument is unpersuasive. The government has 
not even attempted to quantify the scope of the alleged 
“problem,” and perhaps for good reason. Domestic prosecu-
tors regularly coordinate with their foreign counterparts 
when pursuing transnational criminals, so they can often 
choose the most favorable forum for their mutual efforts. 
And because Blockburger requires an identity of elements 
before the double jeopardy bar can take hold, domestic 
prosecutors, armed with their own abundant criminal codes, 
will often be able to fnd new offenses to charge if they are 
unsatisfed with outcomes elsewhere. 

* 

Enforcing the Constitution always bears its costs. But 
when the people adopted the Constitution and its Bill of 
Rights, they thought the liberties promised there worth the 
costs. It is not for this Court to reassess this judgment to 
make the prosecutor's job easier. Nor is there any doubt 
that the benefts the framers saw in prohibiting double 
prosecutions remain real, and maybe more vital than ever, 
today. When governments may unleash all their might in 
multiple prosecutions against an individual, exhausting 
themselves only when those who hold the reins of power are 
content with the result, it is “the poor and the weak,” 101 and 
the unpopular and controversial, who suffer frst—and there 
is nothing to stop them from being the last. The separate 
sovereigns exception was wrong when it was invented, and 
it remains wrong today. 

I respectfully dissent. 

101 Bartkus, 359 U. S., at 163 (Black, J., dissenting). 
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VIRGINIA URANIUM, INC., et al. v. WARREN et al. 

certiorari to the united states court of appeals for 
the fourth circuit 

No. 16–1275. Argued November 5, 2018—Decided June 17, 2019 

Petitioner Virginia Uranium, Inc., wants to mine raw uranium ore from a 
site near Coles Hill, Virginia, but Virginia law fatly prohibits uranium 
mining in the Commonwealth. The company fled suit, alleging that, 
under the Constitution's Supremacy Clause, the Atomic Energy Act 
(AEA) preempts state uranium mining laws like Virginia's and en-
sconces the Nuclear Regulatory Commission (NRC) as the lone regula-
tor in the feld. Both the District Court and the Fourth Circuit re-
jected the company's argument, fnding that while the AEA affords the 
NRC considerable authority over the nuclear fuel life cycle, it offers no 
hint that Congress sought to strip States of their traditional power to 
regulate mining on private lands within their borders. 

Held: The judgment is affrmed. 

848 F. 3d 590, affrmed. 
Justice Gorsuch, joined by Justice Thomas and Justice Kava-

naugh, concluded that the AEA does not preempt Virginia's law ban-
ning uranium mining. Pp. 767–780. 

(a) Virginia Uranium claims that the AEA is best read to reserve to 
the NRC alone the regulation of uranium mining based on nuclear safety 
concerns. But the AEA contains no provision expressly preempting 
state law. More pointedly, it grants the NRC extensive and sometimes 
exclusive authority to regulate nearly every aspect of the nuclear fuel 
life cycle except mining, expressly stating that the NRC's regulatory 
powers arise only “after [uranium's] removal from its place of deposit in 
nature,” 42 U. S. C. § 2092. And statutory context confrms this read-
ing: If the federal government wants to control uranium mining on pri-
vate land, it must purchase or seize the land by eminent domain and 
make it federal land, § 2096, indicating that state authority remains un-
touched. Later amendments to the AEA point to the same conclusion. 
Section 2021 allows the NRC to devolve certain of its regulatory powers 
to the States but does nothing to extend the NRC's power to activities, 
like mining, historically beyond its reach. And § 2021(k) explains that 
States remain free to regulate the activities discussed in § 2021 for pur-
poses other than nuclear safety without the NRC's consent. Virginia 
Uranium contends instead that subsection (k) greatly expands the 
AEA's preemptive effect by demanding the displacement of any state 
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law enacted for the purpose of protecting the public against “radiation 
hazards.” But subsection (k) merely clarifes that nothing in § 2021 lim-
its States' ability to regulate the activities subject to NRC control for 
other purposes. In addition, the company's reading would prohibit not 
only the States from regulating uranium mining to protect against radi-
ation hazards but the federal government as well, since the AEA affords 
it no authority to regulate uranium mining on private land. Pp. 768–771. 

(b) Virginia Uranium also submits that preemption may be found in 
this Court's precedents, pointing to Pacifc Gas & Elec. Co. v. State 
Energy Resources Conservation and Development Comm'n, 461 U. S. 
190, which rejected a preemption challenge to a state law prohibiting 
the construction of new nuclear power plants after the Court observed 
that it was enacted out of concern with economic development, not for 
the purpose of addressing radiation safety hazards. But Pacifc Gas 
concerned a state moratorium on construction of new nuclear power 
plants, and nuclear plant construction has always been an area exclu-
sively regulated by the federal government. It is one thing to inquire 
exactingly into state legislative purposes when state law comes close to 
trenching on core federal powers; it is another thing altogether to insist 
on the same exacting scrutiny for state laws far removed from core 
NRC powers. Later cases confrm the propriety of restraint in this 
area. See, e. g., Silkwood v. Kerr-McGee Corp., 464 U. S. 238; English 
v. General Elec. Co., 496 U. S. 72. This Court has generally treated 
feld preemption as depending on what the State did, not why it did it. 
See, e. g., Arizona v. United States, 567 U. S. 387. And because inquir-
ies into legislative purpose both invite well-known conceptual and prac-
tical problems and pose risks to federalism and individual liberty, this 
Court has long warned against undertaking potential misadventures 
into hidden state legislative intentions without a clear statutory man-
date for the project, see, e. g., Shady Grove Orthopedic Associates, P. A. 
v. Allstate Ins. Co., 559 U. S. 393, 404–405. Pp. 771–777. 

(c) Virginia Uranium alternatively suggests that the AEA displaces 
state law through so-called confict preemption—in particular, that Vir-
ginia's mining law stands as an impermissible “obstacle to the accom-
plishment and execution of the full purposes and objectives of Con-
gress,” Hines v. Davidowitz, 312 U. S. 52, 67. But any “[e]vidence of 
pre-emptive purpose,” whether express or implied, must be “sought in 
the [statute's] text and structure.” CSX Transp., Inc. v. Easterwood, 
507 U. S. 658, 664. Efforts to ascribe unenacted purposes and objec-
tives to a federal statute face many of the same challenges as inquiries 
into state legislative intent. The only thing a court can be sure of is 
what can be found in the law itself. And the compromise that Congress 
actually struck in the AEA leaves mining regulation on private land to 
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the States and grants the NRC regulatory authority only after uranium 
is removed from the earth. It is also unclear whether laws like Virgin-
ia's might have a meaningful impact on the development of nuclear 
power in this country given the other available foreign and domestic 
sources of uranium. Pp. 777–780. 

Justice Ginsburg, joined by Justice Sotomayor and Justice 
Kagan, agreed with Justice Gorsuch that the Commonwealth's min-
ing ban is not preempted but concluded that his discussion of the perils 
of inquiring into legislative motive sweeps well beyond the confnes of 
this case. Further, Virginia Uranium's obstacle preemption arguments 
fail under existing doctrine, so there is little reason to question whether 
that doctrine should be retained. Pp. 780–793. 

(a) The Commonwealth has forbidden conventional uranium mining 
on private land. The AEA leaves that activity unregulated. State law 
on the subject is therefore not preempted, whatever the reason for the 
law's enactment. Pp. 786–787. 

(b) Section 2021(k) lends no support for Virginia Uranium's cause. 
That provision is most sensibly read to clarify that the door newly 
opened for state regulation of certain activities for nuclear safety pur-
poses left in place pre-existing state authority to regulate activities for 
nonradiological purposes. House and Senate Reports endorse this 
reading of § 2021(k). Pp. 787–788. 

(c) Virginia Uranium leans heavily on a statement in Pacifc Gas & 
Elec. Co. v. State Energy Resources Conservation and Development 
Comm'n, 461 U. S. 190, that “the Federal Government has occupied the 
entire feld of nuclear safety concerns.” Id., at 212. But neither in 
that case nor in later decisions in its wake—Silkwood v. Kerr-McGee 
Corp., 464 U. S. 238; English v. General Elec. Co., 496 U. S. 72—did the 
Court rest preemption on the purposes for which state laws were 
enacted. Indeed, in all three, the Court held that the laws at issue 
were not preempted. Moreover, the state law involved in Pacifc Gas 
addressed an activity—construction of nuclear power plants—closely 
regulated by the AEA. Inquiry into why the state law at issue in that 
case was enacted was therefore proper under § 2021(k). The Common-
wealth's mining ban, in contrast, governs an activity not regulated by 
the AEA. Pp. 788–789. 

(d) The Solicitor General's argument—that the Commonwealth's min-
ing ban is preempted because it is a pretext for regulating the radiologi-
cal safety hazards of milling and tailings storage—is unpersuasive. To 
the degree the AEA preempts state laws based on the purposes for 
which they were enacted, § 2021(k) stakes out the boundaries of the 
preempted feld. National Meat Assn. v. Harris, 565 U. S. 452, distin-
guished. Pp. 789–791. 



764 VIRGINIA URANIUM, INC. v. WARREN 

Syllabus 

(e) Virginia Uranium and the United States also fail to show that the 
mining ban creates an “unacceptable `obstacle to the accomplishment 
and execution of the full purposes and objectives of Congress.' ” Wyeth 
v. Levine, 555 U. S. 555, 563–564. Pp. 791–793. 

Gorsuch, J., announced the judgment of the Court and delivered an 
opinion, in which Thomas and Kavanaugh, JJ., joined. Ginsburg, J., 
fled an opinion concurring in the judgment, in which Sotomayor and 
Kagan, JJ., joined, post, p. 780. Roberts, C. J., fled a dissenting opinion, 
in which Breyer and Alito, JJ., joined, post, p. 793. 

Charles J. Cooper argued the cause for petitioners. With 
him on the briefs were Michael W. Kirk and John D. 
Ohlendorf. 

Solicitor General Francisco argued the cause for the 
United States as amicus curiae urging reversal. With him 
on the brief were Acting Assistant Attorney General Wood, 
Deputy Solicitor General Stewart, Ann O' Connell, Varu 
Chilakamarri, and Charles E. Mullens. 

Toby J. Heytens, Solicitor General of Virginia, argued the 
cause for respondents. With him on the brief were Mark R. 
Herring, Attorney General, Stephen A. Cobb, Deputy Attor-
ney General, Paul Kugelman, Senior Assistant Attorney 
General, Matthew R. McGuire, Principal Deputy Solicitor 
General, and Michelle S. Kallen, Deputy Solicitor General 
Designate.* 

*Briefs of amici curiae urging reversal were fled for the Chamber of 
Commerce of the United States of America by Erin E. Murphy; for En-
tergy Operations, Inc., et al. by Kathleen M. Sullivan, Sanford I. Weis-
burst, Ellyde R. Thompson, William B. Glew, Jr., and Timothy A. Ngau; 
for Former Nuclear Regulators by Jay E. Silberg and Cynthia Cook Rob-
ertson; for the Nuclear Energy Institute by Peter C. Meier, Stephen B. 
Kinnaird, Sean D. Unger, and Ellen C. Ginsberg; and for Sen. Tom Cotton 
et al. by Gordon D. Todd. 

Briefs of amici curiae urging affrmance were fled for the State of Indi-
ana et al. by Curtis T. Hill, Jr., Attorney General of Indiana, Thomas M. 
Fisher, Solicitor General, and Kian J. Hudson and Julia C. Payne, Deputy 
Attorneys General, by Robert W. Ferguson, Attorney General of Washing-
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Justice Gorsuch announced the judgment of the Court 
and delivered an opinion, in which Justice Thomas and Jus-
tice Kavanaugh join. 

Virginia Uranium insists that the federal Atomic Energy 
Act of 1954 (AEA) preempts a state law banning uranium min-
ing, but we do not see it. True, the AEA gives the Nuclear 
Regulatory Commission (NRC) signifcant authority over the 
milling, transfer, use, and disposal of uranium, as well as the 
construction and operation of nuclear power plants. But 
Congress conspicuously chose to leave untouched the States' 
historic authority over the regulation of mining activities on 
private lands within their borders. Nor do we see anything 
to suggest that the enforcement of Virginia's law would frus-
trate the AEA's purposes and objectives. And we are 
hardly free to extend a federal statute to a sphere Congress 
was well aware of but chose to leave alone. In this, as in 
any feld of statutory interpretation, it is our duty to respect 
not only what Congress wrote but, as importantly, what it 
didn't write. 

I 

Virginia Uranium thought its plan was pretty straight-
forward. First, the company wanted to use conventional 
mining techniques to extract raw uranium ore from a site 

ton, Noah G. Purcell, Solicitor General, and Koalani Kaulukukui-Barbee, 
Assistant Attorney General, and by the Attorneys General for their re-
spective States as follows: Russell A. Suzuki of Hawaii, Brian E. Frosh 
of Maryland, Maura Healey of Massachusetts, Gurbir S. Grewal of New 
Jersey, Ellen F. Rosenblum of Oregon, Josh Shapiro of Pennsylvania, 
Peter F. Kilmartin of Rhode Island, and Ken Paxton of Texas; for the 
Members of the Southern Virginia Delegation to the Virginia General As-
sembly et al. by Cale Jaffe and Anthony F. Troy; for the National Confer-
ence of State Legislators et al. by John J. Korzen and Lisa Soronen; for 
Preemption Law Professors by Derek T. Ho; and for the Roanoke River 
Basin Association et al. by Sean H. Donohue, David T. Goldberg, and Mat-
thew Littleton. 
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near Coles Hill, Virginia. Next, it intended to mill that ore 
into a usable form. Typically performed at the mine site, 
milling involves grinding the ore into sand-sized grains and 
then exposing it to a chemical solution that leaches out pure 
uranium. Once dried, the resulting mixture forms a solid 
“yellowcake,” which the company planned to sell to enrich-
ment facilities that produce fuel for nuclear reactors. Fi-
nally, because the leaching process does not remove all of the 
uranium from the ore, the company expected to store the 
leftover “tailings” near the mine to reduce the chances of 
contaminating the air or water. 

But putting the plan into action didn't prove so simple. 
Pursuant to the AEA, ch. 724, 60 Stat. 755, 42 U. S. C. § 2011 
et seq., the NRC regulates milling and tailing storage activi-
ties nationwide, and it has issued an array of rules on these 
subjects. See, e. g., 10 CFR § 40 et seq. (2018). None of 
those, though, proved the real problem for Virginia Uranium. 
The company hit a roadblock even before it could get to the 
point where the NRC's rules kick in: State law fatly prohib-
its uranium mining in Virginia. See Va. Code Ann. §§ 45.1– 
161.292:30, 45.1–283 (2013); 848 F. 3d 590, 593–594 (CA4 2017). 

To overcome that obstacle, Virginia Uranium fled this 
lawsuit. The company alleged that, under the Constitution's 
Supremacy Clause, the AEA preempts state uranium mining 
laws like Virginia's and ensconces the NRC as the lone regu-
lator in the feld. And because the NRC's regulations say 
nothing about uranium mining, the company continued, it re-
mains free to mine as it will in Virginia or elsewhere. 

Both the district court and a divided panel of the Fourth 
Circuit rejected the company's argument. The courts ac-
knowledged that the AEA affords the NRC considerable au-
thority over the nuclear fuel life cycle. But both courts 
found missing from the AEA any hint that Congress sought 
to strip States of their traditional power to regulate mining 
on private lands within their borders. Given the signif-
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cance of the question presented, we granted review. 584 
U. S. 922 (2018). 

II 

The Supremacy Clause supplies a rule of priority. It pro-
vides that the “Constitution, and the Laws of the United 
States which shall be made in Pursuance thereof,” are “the 
supreme Law of the Land . . . any Thing in the Constitution 
or Laws of any state to the Contrary notwithstanding.” 
Art. VI, cl. 2. This Court has sometimes used different la-
bels to describe the different ways in which federal statutes 
may displace state laws—speaking, for example, of express, 
feld, and confict preemption. But these categories “are not 
rigidly distinct.” Crosby v. National Foreign Trade Coun-
cil, 530 U. S. 363, 372, n. 6 (2000) (internal quotation marks 
omitted). And at least one feature unites them: Invoking 
some brooding federal interest or appealing to a judicial pol-
icy preference should never be enough to win preemption of 
a state law; a litigant must point specifcally to “a constitu-
tional text or a federal statute” that does the displacing or 
conficts with state law. Puerto Rico Dept. of Consumer 
Affairs v. ISLA Petroleum Corp., 485 U. S. 495, 503 (1988); 
see also 3 J. Story, Commentaries on the Constitution of the 
United States § 1831, p. 694 (1st ed. 1833) (“the supremacy 
of the laws is attached to those only, which are made in pur-
suance of the constitution”). 

Before us, Virginia Uranium contends that the AEA (and 
only the AEA) unseats state uranium mining regulations and 
that it does so under the doctrines of both feld and confict 
preemption. We examine these arguments about the AEA's 
preemptive effect much as we would any other about statu-
tory meaning, looking to the text and context of the law in 
question and guided by the traditional tools of statutory in-
terpretation. Here, no more than in any statutory interpre-
tation dispute, is it enough for any party or court to rest on 
a supposition (or wish) that “it must be in there somewhere.” 
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A 

We begin with the company's claim that the text and struc-
ture of the AEA reserve the regulation of uranium mining 
for the purpose of addressing nuclear safety concerns to the 
NRC alone—and almost immediately problems emerge. 
Unlike many federal statutes,1 the AEA contains no provi-
sion preempting state law in so many words. Even more 
pointedly, the statute grants the NRC extensive and some-
times exclusive authority to regulate nearly every aspect of 
the nuclear fuel life cycle except mining. Companies like 
Virginia Uranium must abide the NRC's rules and regula-
tions if they wish to handle enriched uranium, to mill ura-
nium ore or store tailings, or to build or run a nuclear power 
plant. See 42 U. S. C. §§ 2111(a), 2113(a), 2073. But when 
it comes to mining, the statute speaks very differently, ex-
pressly stating that the NRC's regulatory powers arise only 
“after [uranium's] removal from its place of deposit in na-
ture.” § 2092 (emphasis added). As the government itself 
has conceded, this means that “uranium mining” lies “outside 
the NRC's jurisdiction,” Brief for United States as Amicus 
Curiae 14, and the agency's grip takes hold only “at the mill, 
rather than at the mine,” In re Hydro Resources, Inc., 63 
N. R. C. 510, 512 (2006). 

What the text states, context confrms. After announcing 
a general rule that mining regulation lies outside the NRC's 
jurisdiction, the AEA carves out a notably narrow exception. 
On federal lands, the statute says, the NRC may regulate 
uranium mining. § 2097. And if the federal government 
wants to control mining of uranium on private land, the AEA 
tells the NRC exactly what to do: It may purchase or seize 
the land by eminent domain and make it federal land. 
§ 2096. Congress thus has spoken directly to the question 

1 See, e. g., Chamber of Commerce of United States of America v. Whit-
ing, 563 U. S. 582, 594–595 (2011); Geier v. American Honda Motor Co., 
529 U. S. 861, 867 (2000). 
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of uranium mining on private land, and every bit of what it's 
said indicates that state authority remains untouched. 

Later amendments to the AEA point to the same conclu-
sion. Some years after the statute's passage, Congress 
added a provision, currently codifed in § 2021, allowing the 
NRC to devolve certain of its regulatory powers to the 
States. Unsurprisingly, Congress indicated that the NRC 
must maintain regulatory control over especially sensitive 
activities like the construction of nuclear power plants. 
§ 2021(c). But under § 2021(b) the NRC may now, by agree-
ment, pass to the States some of its preexisting authorities 
to regulate various nuclear materials “for the protection of 
the public health and safety from radiation hazards.” Out 
of apparent concern that courts might (mis)read these new 
provisions as prohibiting States from regulating any activity 
even tangentially related to nuclear power without frst 
reaching an agreement with the NRC, Congress added sub-
section (k): 

“Nothing in this section [that is, § 2021] shall be con-
strued to affect the authority of any State or local 
agency to regulate activities for purposes other than 
protection against radiation hazards.” 

Section 2021, thus, did nothing to extend the NRC's power 
to activities, like mining, historically beyond its reach. In-
stead, it served only to allow the NRC to share with the 
States some of the powers previously reserved to the federal 
government. Even then, the statute explained in subsection 
(k) that States remain free to regulate the activities dis-
cussed in § 2021 for purposes other than nuclear safety with-
out the NRC's consent. Indeed, if anything, subsection (k) 
might be described as a non-preemption clause. 

Virginia Uranium's case hinges on a very different con-
struction of subsection (k). The company suggests that, 
properly read, the provision greatly expands the preemptive 
effect of the AEA and demands the displacement of any 



770 VIRGINIA URANIUM, INC. v. WARREN 

Opinion of Gorsuch, J. 

state law (touching on mining or any other subject) if that 
law was enacted for the purpose of protecting the public 
against “radiation hazards.” And, the company adds, Vir-
ginia's law bears just such an impermissible purpose. 

In our view, this reading nearly turns the provision on 
its head. Subsection (k) does not displace traditional state 
regulation over mining or otherwise extend the NRC's grasp 
to matters previously beyond its control. It does not expose 
every state law on every subject to a searching judicial in-
quiry into its latent purposes. Instead and much more mod-
estly, it clarifes that “nothing in this [new] section [2021]”— 
a section allowing for the devolution-by-agreement of federal 
regulatory authority—should be construed to curtail the 
States' ability to regulate the activities discussed in that 
same section for purposes other than protecting against radi-
ation hazards. So only state laws that seek to regulate the 
activities discussed in § 2021 without an NRC agreement— 
activities like the construction of nuclear power plants—may 
be scrutinized to ensure their purposes aim at something 
other than regulating nuclear safety. Really, to accomplish 
all it wants, Virginia Uranium would have to persuade us to 
read 13 words out of the statute and add 2 more: 

Nothing in this section shall be construed to affect the 
authority of any State or local agency to may regulate 
activities only for purposes other than protection 
against radiation hazards. 

That may be a statute some would prefer, but it is not the 
statute we have. 

Just consider what would follow from Virginia Uranium's 
interpretation. Not only would States be prohibited from 
regulating uranium mining to protect against radiation haz-
ards; the federal government likely would be barred from 
doing so as well. After all, the NRC has long believed, and 
still maintains, that the AEA affords it no authority to regu-
late uranium mining on private land. Nor does Virginia 
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Uranium dispute the federal government's understanding. 
Admittedly, if Virginia Uranium were to prevail here, the 
NRC might respond by changing course and seeking to regu-
late uranium mining for the frst time. But given the stat-
ute's terms, the prospects that it might do so successfully in 
the face of a legal challenge appear gloomy. Admittedly, as 
well, federal air and water and other regulations might apply 
at a uranium mine much as at any other workplace. But the 
possibility that both state and federal authorities would be 
left unable to regulate the unique risks posed by an activity 
as potentially hazardous as uranium mining seems more than 
a little unlikely, and quite a lot to fnd buried deep in subsec-
tion (k). Talk about squeezing elephants into mouseholes. 
See Whitman v. American Trucking Assns., Inc., 531 U. S. 
457, 468 (2001). 

B 

If the best reading of the AEA doesn't require us to hold 
the state law before us preempted, Virginia Uranium takes 
another swing in the same direction. Only this time, the 
company submits, our precedents have adopted a different, 
even if maybe doubtful, reading of the AEA that we must 
follow. Most prominently, Virginia Uranium points to this 
Court's decision in Pacifc Gas & Elec. Co. v. State Energy 
Resources Conservation and Development Comm'n, 461 
U. S. 190 (1983). 

But here, too, problems quickly appear. Pacifc Gas re-
jected a preemption challenge to a state law prohibiting the 
construction of new nuclear power plants. Along the way, 
the Court expressly dismissed the notion that § 2021 estab-
lishes the federal government as “the sole regulator of all 
matters nuclear.” Id., at 205. The Court observed that 
subsection (k) addresses itself only to “the pre-emptive ef-
fect of `this section,' that is [§ 2021].” Id., at 210. And the 
Court acknowledged that subsection (k) does not “cut back 
on pre-existing state authority outside the NRC's jurisdic-
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tion,” a feld that surely includes uranium mining. Id., at 209– 
210. None of this remotely helps Virginia Uranium's cause. 

Still, Virginia Uranium seeks to make the best of a bad 
situation. The company points out that Pacifc Gas upheld 
the state law at issue there only after observing that it was 
enacted out of concern with economic development, not for 
the purpose of addressing radiation safety hazards. Id., at 
205. From this, the company reasons, we should infer that 
any state law enacted with the purpose of addressing nu-
clear hazards must fall thanks to our precedent. 

But even that much does not follow. Since the passage of 
the AEA, the NRC has always played a signifcant role in 
regulating the construction of nuclear power plants. In-
deed, under § 2021(c) this remains one area where the NRC 
generally cannot devolve its responsibilities to the States. 
See id., at 197–198, 206–207. And because § 2021 classifes 
the construction of nuclear power plants as one of the core 
remaining areas of special federal concern, any state law reg-
ulating that activity risks being subjected to an inquiry into 
its purposes under subsection (k). But the activity Virgin-
ia's law regulates—mining on private land—isn't one the 
AEA has ever addressed, and it isn't one § 2021 discusses, so 
subsection (k) does not authorize any judicial inquiry into 
state legislative purpose in this case. 

Admittedly, there is a wrinkle here. Pacifc Gas seemed 
to accept California's argument that its law addressed 
whether new power plants may be built, while the NRC's 
regulatory power under § 2021(c) extends only to the ques-
tion how such plants are constructed and operated. Id., at 
212. And accepting (without granting) these premises, it 
would appear that California's law did not implicate an activ-
ity addressed by § 2021, so an inquiry into state legislative 
purpose under subsection (k) was not statutorily authorized. 
Yet Pacifc Gas inquired anyway, perhaps on the unstated 
belief that the state law just came “too close” to a core power 
§ 2021(c) reserves to the federal government. Does that 
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mean we must do the same? Certainly Virginia Uranium 
sees it that way. 

We do not. Just because Pacifc Gas may have made 
more of state legislative purposes than the terms of the AEA 
allow does not mean we must make more of them yet. It is 
one thing to do as Pacifc Gas did and inquire exactingly 
into state legislative purposes when state law prohibits a 
regulated activity like the construction of a nuclear plant, 
and thus comes close to trenching on core federal powers 
reserved to the federal government by the AEA. It is an-
other thing to do as Virginia Uranium wishes and impose the 
same exacting scrutiny on state laws prohibiting an activity 
like mining far removed from the NRC's historic powers. 
And without some clearer congressional mandate suggesting 
an inquiry like that would be appropriate, we decline to un-
dertake it on our own authority. The preemption of state 
laws represents “a serious intrusion into state sovereignty.” 
Medtronic, Inc. v. Lohr, 518 U. S. 470, 488 (1996) (plurality 
opinion). And to order preemption based not on the 
strength of a clear congressional command, or even on the 
strength of a judicial gloss requiring that much of us, but 
based only on a doubtful extension of a questionable judicial 
gloss would represent not only a signifcant federal intrusion 
into state sovereignty. It would also represent a signifcant 
judicial intrusion into Congress's authority to delimit the 
preemptive effect of its laws. Being in for a dime doesn't 
mean we have to be in for a dollar. 

This Court's later cases confrm the propriety of restraint 
in this area. In a decision issued just a year after Pacifc 
Gas (and by the same author), this Court considered whether 
the AEA preempted state tort remedies for radiation inju-
ries after a nuclear plant accident. Silkwood v. Kerr-McGee 
Corp., 464 U. S. 238 (1984). In doing so, the Court did not 
inquire into state legislative purposes, apparently because it 
thought state tort law (unlike a law prohibiting the construc-
tion of a nuclear power plant) fell beyond any fair under-
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standing of the NRC's reach under the AEA. Id., at 251. 
Exactly the same, as we have seen, can be said of Virginia's 
mining law. In fact, if the Silkwood Court had inquired into 
state legislative purposes, the law there might well have 
been harder to sustain than the one now before us. State 
tort laws, after all, plainly intend to regulate public safety. 
And as applied in Silkwood, state tort law sought to regulate 
the safety of a nuclear plant's operations, an area of special 
federal interest under § 2021(c). Id., at 256. Nothing com-
parable, of course, can be said of the mining regulations be-
fore us. Some years later, this Court in English v. General 
Elec. Co., 496 U. S. 72 (1990), went further still, casting doubt 
on whether an inquiry into state legislative purposes had 
been either necessary or appropriate in Pacifc Gas itself. 
496 U. S., at 84–85, n. 7 (“Whether the suggestion of the ma-
jority in Pacifc Gas that legislative purpose is relevant to 
the defnition of the pre-empted feld is part of the holding of 
that case is not an issue before us today” (emphasis added)). 

If Pacifc Gas and its progeny alone marked our path, this 
case might be a close one, as our dissenting colleagues sug-
gest. Post, at 795–797 (opinion of Roberts, C. J.). But for 
us any lingering doubt dissipates when we consult other 
cases in this area and this Court's traditional tools of statu-
tory interpretation.2 

Start with the fact that this Court has generally treated 
feld preemption inquiries like this one as depending on what 
the State did, not why it did it. Indeed, this Court has ana-
lyzed most every other modern feld preemption doctrine dis-
pute in this way—from immigration, Arizona v. United States, 
567 U. S. 387 (2012), to arbitration, AT&T Mobility LLC v. 
Concepcion, 563 U. S. 333 (2011), to foreign affairs, Crosby, 530 
U. S. 363, to railroads, Kurns v. Railroad Friction Products 

2 Far from “sweep[ing] well beyond the confnes of this case,” as our 
concurring colleagues suggest, see post, at 781 (Ginsburg, J., concurring 
in judgment), these considerations are, to us, essential to its resolution. 
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Corp., 565 U. S. 625 (2012), to energy, Hughes v. Talen En-
ergy Marketing, LLC, 578 U. S. 150 (2016), to civil procedure, 
Shady Grove Orthopedic Associates, P. A. v. Allstate Ins. 
Co., 559 U. S. 393 (2010). It is unclear why we would pro-
ceed differently here without some clear congressional in-
struction requiring it.3 

Our feld preemption cases proceed as they do, moreover, 
for good reasons. Consider just some of the costs to cooper-
ative federalism and individual liberty we would invite by 
inquiring into state legislative purpose too precipitately. 
The natural tendency of regular federal judicial inquiries 
into state legislative intentions would be to stife delibera-
tion in state legislatures and encourage resort to secrecy and 
subterfuge. That would inhibit the sort of open and vigor-
ous legislative debate that our Constitution recognizes as 
vital to testing ideas and improving laws. In Virginia Ura-
nium's vision as well, federal courts would have to allow 
depositions of state legislators and governors, and perhaps 
hale them into court for cross-examination at trial about 
their subjective motivations in passing a mining statute. 
And at the end of it all, federal courts would risk subjecting 
similarly situated persons to radically different legal rules 
as judges uphold and strike down materially identical state 
regulations based only on the happenstance of judicial as-

3 Certainly the dissent's case, National Meat Assn. v. Harris, 565 U. S. 
452 (2012), doesn't command a different result. There, the Court merely 
enforced an express statutory preemption clause that prohibited States 
from setting standards for handling nonambulatory pigs that differed from 
federal standards. As we've seen, the AEA contains no comparable pre-
emption clause forbidding Virginia to regulate mining in any way. Admit-
tedly, National Meat went on to say that a State could not enforce a 
preempted animal-handling standard indirectly by banning the sale of 
meat from nonambulatory pigs if its law “function[ed] as a command to 
slaughterhouses to structure their operations in the exact way” state reg-
ulators desired rather than as federal standards required. Id., at 464. 
But here, by contrast, no one suggests that Virginia's mining law requires 
anyone to disregard NRC regulations. 
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sessments of the “true” intentions lurking behind them. In 
light of all this, it can surprise no one that our precedents 
have long warned against undertaking potential misadven-
tures into hidden state legislative intentions without a clear 
statutory mandate for the project. See, e. g., Shady Grove, 
559 U. S., at 404–405; Rowe v. New Hampshire Motor 
Transp. Assn., 552 U. S. 364, 373–374 (2008); Palmer v. 
Thompson, 403 U. S. 217, 225 (1971); Arizona v. California, 
283 U. S. 423, 455, n. 7 (1931) (collecting cases). 

To be sure, Virginia Uranium insists that we don't need to 
worry about concerns like these in this case. We don't, the 
company says, because Virginia has admitted that it enacted 
its law with the (impermissible) purpose of protecting the 
public from nuclear safety hazards. But the Commonwealth 
denies making any such admission. Instead, it says it has 
merely accepted as true the allegations in the company's 
complaint about the intentions animating state law for pur-
poses of the Commonwealth's own motion to dismiss this suit 
under Federal Rule of Civil Procedure 12(b)(6). If the case 
were to proceed beyond the pleadings stage, Virginia insists, 
a more searching judicial inquiry into the law's motivation 
would be inevitable. Whoever may be right about the sta-
tus of Virginia's admissions in this case, though, the point 
remains that following Virginia Uranium's lead would re-
quire serious intrusions into state legislative processes in 
future cases. 

Beyond these concerns, as well, lie well-known conceptual 
and practical ones this Court has also advised against invit-
ing unnecessarily. State legislatures are composed of indi-
viduals who often pursue legislation for multiple and unex-
pressed purposes, so what legal rules should determine when 
and how to ascribe a particular intention to a particular leg-
islator? What if an impermissible intention existed but 
wasn't necessary to her vote? And what percentage of the 
legislature must harbor the impermissible intention before 
we can impute it to the collective institution? Putting all 
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that aside, how are courts supposed to conduct a reasonable 
inquiry into these questions when recorded state legislative 
history materials are often not as readily available or com-
plete as their federal counterparts? And if trying to peer 
inside legislators' skulls is too fraught an enterprise, 
shouldn't we limit ourselves to trying to glean legislative 
purposes from the statutory text where we began? Even 
Pacifc Gas warned future courts against too hastily accept-
ing a litigant's invitation to “become embroiled in attempting 
to ascertain” state legislative “motive[s],” acknowledging 
that such inquiries “often” prove “unsatisfactory ven-
ture[s]. What motivates one legislator to vote for a statute 
is not necessarily what motivates scores of others to enact 
it.” 461 U. S., at 216 (citation omitted). See also Shady 
Grove, 559 U. S., at 403–404, n. 6; Palmer, 403 U. S., at 225; 
Edwards v. Aguillard, 482 U. S. 578, 636–639 (1987) (Scalia, 
J., dissenting). Cf. Oncale v. Sundowner Offshore Services, 
Inc., 523 U. S. 75, 79 (1998). We think these warnings wise, 
and we heed them today. 

C 

If the AEA doesn't occupy the feld of radiation safety in 
uranium mining, Virginia Uranium suggests the statute still 
displaces state law through what's sometimes called confict 
preemption. In particular, the company suggests, Virginia's 
mining law stands as an impermissible “obstacle to the ac-
complishment and execution of the full purposes and objec-
tives of Congress.” Hines v. Davidowitz, 312 U. S. 52, 67 
(1941). On Virginia Uranium's account, Congress sought to 
capture the benefts of developing nuclear power while miti-
gating its safety and environmental costs. And, the com-
pany contends, Virginia's moratorium disrupts the delicate 
“balance” Congress sought to achieve between these benefts 
and costs. Maybe the text of the AEA doesn't touch on min-
ing in so many words, but its authority to regulate later 
stages of the nuclear fuel life cycle would be effectively un-
dermined if mining laws like Virginia's were allowed. 
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A sound preemption analysis cannot be as simplistic as 
that. No more than in feld preemption can the Supremacy 
Clause be deployed here to elevate abstract and unenacted 
legislative desires above state law; only federal laws “made 
in pursuance of” the Constitution, through its prescribed 
processes of bicameralism and presentment, are entitled to 
preemptive effect. Art. VI, cl. 2; ISLA Petroleum, 485 
U. S., at 503. So any “[e]vidence of pre-emptive purpose,” 
whether express or implied, must therefore be “sought in the 
text and structure of the statute at issue.” CSX Transp., 
Inc. v. Easterwood, 507 U. S. 658, 664 (1993). 

Sound and well-documented reasons underlie this rule too. 
Efforts to ascribe unenacted purposes and objectives to a 
federal statute face many of the same challenges as inquiries 
into state legislative intent. Trying to discern what moti-
vates legislators individually and collectively invites specula-
tion and risks overlooking the reality that individual Mem-
bers of Congress often pursue multiple and competing 
purposes, many of which are compromised to secure a law's 
passage and few of which are fully realized in the fnal prod-
uct. Hefty inferences may be required, as well, when trying 
to estimate whether Congress would have wanted to prohibit 
States from pursuing regulations that may happen to touch, 
in various degrees and different ways, on unenacted federal 
purposes and objectives. Worse yet, in piling inference 
upon inference about hidden legislative wishes we risk dis-
placing the legislative compromises actually refected in the 
statutory text—compromises that sometimes may seem irra-
tional to an outsider coming to the statute cold, but whose 
genius lies in having won the broad support our Constitution 
demands of any new law. In disregarding these legislative 
compromises, we may only wind up displacing perfectly le-
gitimate state laws on the strength of “purposes” that only 
we can see, that may seem perfectly logical to us, but that 
lack the democratic provenance the Constitution demands 
before a federal law may be declared supreme. See, e. g., 
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Pacifc Gas, 461 U. S., at 222 (acknowledging that under the 
AEA “the promotion of nuclear power is not to be accom-
plished `at all costs' ”); Cyan, Inc. v. Beaver County Employ-
ees Retirement Fund, 583 U. S. 416, 433–434 (2018); Aguil-
lard, 482 U. S., at 636–639 (Scalia, J., dissenting); United 
States v. O'Brien, 391 U. S. 367, 382–384 (1968); Fletcher v. 
Peck, 6 Cranch 87, 130 (1810). 

So it may be that Congress meant the AEA to promote 
the development of nuclear power. It may be that Congress 
meant the AEA to balance that goal against various safety 
concerns. But it also may be that Members of Congress 
held many other disparate or conficting goals in mind when 
they voted to enact and amend the AEA, and many different 
views on exactly how to manage the competing costs and 
benefts. If polled, they might have reached very different 
assessments, as well, about the consistency of Virginia's law 
with their own purposes and objectives. The only thing a 
court can be sure of is what can be found in the law itself. 
And every indication in the law before us suggests that Con-
gress elected to leave mining regulation on private land to 
the States and grant the NRC regulatory authority only 
after uranium is removed from the earth. That compromise 
may not be the only permissible or even the most rationally 
attractive one, but it is surely both permissible and rational 
to think that Congress might have chosen to regulate the 
more novel aspects of nuclear power while leaving to States 
their traditional function of regulating mining activities on 
private lands within their boundaries.4 

4 The concurrence takes a slightly different tack. It seems to accept 
the premise that the Court can divine the unenacted “purposes” and “ob-
jectives” underlying the AEA and weigh them against Virginia's mining 
law. But in rejecting Virginia Uranium's argument, it winds up empha-
sizing repeatedly that the text of the AEA does not address mining. See 
post, at 791–793. That may not fully address Virginia Uranium's assertion 
that state mining regulations interfere with a latent statutory purpose 
lying beyond the text, but it does highlight the propriety of confning our 
inquiries to the statute's terms. 
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As an alternative to proceeding down the purposes-and-
objectives branch of confict preemption, Virginia Uranium 
might have pursued another. Our cases have held that we 
can sometimes infer a congressional intent to displace a state 
law that makes compliance with a federal statute impossible. 
English, 496 U. S., at 79. But Virginia Uranium hasn't pur-
sued an argument along any of these lines, and understand-
ably so. Not only can Virginia Uranium comply with both 
state and federal laws; it is also unclear whether laws like 
Virginia's might have a meaningful impact on the develop-
ment of nuclear power in this country. Some estimate that 
the United States currently imports over 90 percent of the 
uranium used in this country. 848 F. 3d, at 599. Domes-
tic uranium mines currently exist on federal lands as 
well and are thus beyond the reach of state authorities. 
Ibid. And if the federal government concludes that devel-
opment of the Coles Hill deposit or any other like it is crucial, 
it may always purchase the site (or seize it through emi-
nent domain) under the powers Congress has supplied. 42 
U. S. C. § 2096. All this may be done without even amending 
the AEA, itself another course which Congress is always free 
to pursue—but which this Court should never be tempted 
into pursuing on its own. 

* * * 

The judgment of the court of appeals is 
Affrmed. 

Justice Ginsburg, with whom Justice Sotomayor and 
Justice Kagan join, concurring in the judgment. 

Soon after discovery of a large deposit of uranium ore in 
Virginia in the late 1970s, the Commonwealth banned ura-
nium mining. Petitioners (collectively, Virginia Uranium) 
now seek to mine that deposit. They challenge the Com-
monwealth's uranium mining ban as preempted by the 
Atomic Energy Act (AEA or Act), 42 U. S. C. § 2011 et seq., 
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either because the ban intrudes on the federally occupied 
feld of nuclear safety, or because it obstructs realization of 
federal purposes and objectives. 

I reach the same bottom-line judgment as does Justice 
Gorsuch: The Commonwealth's mining ban is not pre-
empted. And I agree with much contained in Justice Gor-
such's opinion. See ante, at 768–774. But his discussion 
of the perils of inquiring into legislative motive, see ante, at 
774–777, sweeps well beyond the confnes of this case, and 
therefore seems to me inappropriate in an opinion speaking 
for the Court, rather than for individual members of the 
Court. Further, Virginia Uranium's obstacle preemption 
arguments fail under existing doctrine, so there is little rea-
son to question, as Justice Gorsuch does, see ante, at 777– 
779, whether that doctrine should be retained. For these 
reasons, I join the Court's judgment, and separately state 
how I would resolve the instant controversy. 

I 

A 

The production of nuclear fuel begins with mining ura-
nium, a radioactive metal. See ante, at 765–766; Brief for 
Former Nuclear Regulators as Amici Curiae 7. Conven-
tionally, uranium ore is mined and then “milled”—crushed 
and treated with chemicals that extract the usable uranium. 
Ibid. The resulting concentrated uranium oxide, known as 
yellowcake, is shipped elsewhere for conversion, enrichment, 
and fabrication into fuel. Ibid. Producing just a pound of 
usable uranium requires milling hundreds or even thousands 
of pounds of ore. H. R. Rep. No. 95–1480, pt. 1, p. 11 (1978). 
Milling thus generates vast quantities of “tailings”: Sandy 
waste that is radioactive, contains toxic heavy metals, ibid., 
and must “be carefully regulated, monitored, and con-
trolled,” U. S. NRC, Conventional Uranium Mills (rev. May 
15, 2017), https://www.nrc.gov/materials/uranium-recovery/ 
extraction-methods/conventional-mills.html (as last visited 
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June 12, 2019). Milling and tailings storage typically occur 
within 30 miles of the place where uranium is mined. Ibid. 

The Federal Government regulates much of this process, 
primarily to protect public health and safety from radiation, 
but also for national security reasons. English v. General 
Elec. Co., 496 U. S. 72, 81–82 (1990); Pacifc Gas & Elec. Co. 
v. State Energy Resources Conservation and Development 
Comm'n, 461 U. S. 190, 207, 211–212 (1983) (PG&E). Under 
the AEA, a federal license is required to, inter alia, “trans-
fer or receive in interstate commerce” nontrivial quantities 
of “source material,” including uranium ore, “after removal 
from its place of deposit in nature,” §§ 2092, 2014(z). See 
also §§ 2091–2099. Licensing requirements also apply to the 
production, possession, or disposal of “byproduct material,” 
including tailings. See §§ 2014(e), 2111–2114. Federal reg-
ulations govern, as well, subsequent processes, including 
uranium enrichment and nuclear power generation. See, 
e. g., §§ 2131–2142. 

The Federal Government does not regulate conventional 
uranium mining on private land, having long taken the posi-
tion that its authority begins “at the mill, rather than at the 
mine.” In re Hydro Resources, Inc., 63 N. R. C. 510, 512 
(2006); Brief for United States as Amicus Curiae 4. See 
also ante, at 768–769. And while the Federal Government 
has exclusive authority over the radiation hazards of milling 
and subsequent stages of the nuclear fuel cycle, States may 
regulate these activities for other purposes. See § 2018 
(AEA does not affect state authority over “the generation, 
sale, or transmission of electric power produced” by nuclear 
powerplants); English, 496 U. S., at 81–82; PG&E, 461 U. S., 
at 207, 211–212. 

The AEA provides a means by which States may take over 
federal responsibility for regulating the nuclear safety as-
pects of milling and the disposal of tailings. See 42 U. S. C. 
§ 2021. In 1959, Congress amended the AEA to “recognize 
the interests of the States in the peaceful uses of atomic en-
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ergy, and to clarify the respective responsibilities under th[e] 
Act of the States and [federal authorities] with respect to 
the regulation of byproduc[t and] source . . . materials.” Act 
of Sept. 23, 1959, 73 Stat. 688, as amended, 42 U. S. C. 
§ 2021(a)(1). The Nuclear Regulatory Commission (NRC) 
and a State may agree for the former to devolve to the latter 
authority to regulate source or byproduct materials “for the 
protection of the public health and safety from radiation haz-
ards.” § 2021(b). “During the duration of such an agree-
ment . . . the State shall have authority to regulate the mate-
rials covered by the agreement for the protection of the 
public health and safety from radiation hazards.” Ibid. 
Section 2021(c) prohibits the NRC, however, from devolving 
its authority over “more dangerous activities—such as nu-
clear reactors.” S. Rep. No. 870, 86th Cong., 1st Sess., 8 
(1959). Finally, and of critical importance to this case, 
§ 2021(k) provides that “[n]othing in this section shall be con-
strued to affect the authority of any State or local agency to 
regulate activities for purposes other than protection against 
radiation hazards.” 

B 

In the late 1970s, uranium ore was discovered under Coles 
Hill, an unincorporated community in Pittsylvania County, 
Virginia. App. to Pet. for Cert. 216a. Totaling 119 million 
pounds of uranium ore, the deposit is the Nation's largest. 
Id., at 201a. See also 848 F. 3d 590, 593 (CA4 2017) (case 
below). After a private company began leasing mineral 
rights to the deposit, the Virginia General Assembly directed 
the state Coal and Energy Commission to study the effects 
on the environment and public health of uranium explora-
tion, mining, and milling. H. J. Res. No. 324, 1981 Va. Acts 
p. 1404; App. to Pet. for Cert. 216a. 

The next year, the General Assembly authorized uranium 
exploration but imposed a one-year moratorium on uranium 
mining. 1982 Va. Acts ch. 269. The Assembly's stated pur-
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pose was “to encourage and promote the safe and effcient 
exploration for uranium resources within the Common-
wealth, and to assure . . . that uranium mining and milling 
will be subject to statutes and regulations which protect the 
environment and the health and safety of the public.” Ibid. 
The Assembly soon extended the ban “until a program for 
permitting uranium mining is established by statute.” 1983 
Va. Acts ch. 3. The Commonwealth has not established a 
permitting program, so the ban remains in force. 

A slowdown in construction of new nuclear powerplants in 
the 1980s contributed to a “precipitous decline in the price 
of uranium ore.” Huffman v. Western Nuclear, Inc., 486 
U. S. 663, 666–667, and n. 5 (1988). Rising prices in the frst 
decade of the new millennium prompted renewed interest in 
mining the deposit, and Virginia Uranium lobbied to have 
the ban repealed. App. to Pet. for Cert. 222a; Brief for 
United States as Amicus Curiae 9. 

When efforts to persuade the state legislature proved un-
successful, Virginia Uranium brought this suit seeking a dec-
laration that the ban is preempted by federal law and an 
injunction requiring the Commonwealth to issue uranium 
mining permits. App. to Pet. for Cert. 237a. Respondents, 
Virginia Department of Mines, Minerals, and Energy offcials 
(together, the Commonwealth Defendants), moved to dismiss 
the complaint for failure to state a claim, and the District 
Court granted the motion. Virginia Uranium, Inc. v. 
McAuliffe, 147 F. Supp. 3d 462, 478 (WD Va. 2015).1 The 
Court of Appeals for the Fourth Circuit affrmed, holding in 
principal part that because the Commonwealth's mining ban 
did not regulate an activity overseen by the NRC, there was 

1 The District Court also dismissed the Commonwealth's Governor and 
several other state offcials as defendants on the ground that the Eleventh 
Amendment barred suit against them. Virginia Uranium, Inc. v. McAu-
liffe, 147 F. Supp. 3d 462, 467–468 (WD Va. 2015). Virginia Uranium did 
not appeal from that part of the District Court's decision. 
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no need to consider the purposes for which the ban was im-
posed. 848 F. 3d, at 597–598. Given the importance of the 
issue, and to resolve a division of authority among the Courts 
of Appeals, we granted Virginia Uranium's petition for a writ 
of certiorari. Compare id., at 594–599 (case below), with, 
e. g., Skull Valley Band of Goshute Indians v. Nielson, 376 
F. 3d 1223, 1246 (CA10 2004) (state laws grounded in nuclear 
safety concerns are preempted). 

II 

Under the Supremacy Clause, the “Constitution, and the 
Laws of the United States which shall be made in Pursuance 
thereof,” are “the supreme Law of the Land.” Art. VI, cl. 2. 
“Put simply, federal law preempts contrary state law.” 
Hughes v. Talen Energy Marketing, LLC, 578 U. S. 150, 162 
(2016). 

This Court has delineated three circumstances in which 
state law must yield to federal law. English, 496 U. S., at 
78–79. First, and most obvious, federal law operates exclu-
sively when Congress expressly preempts state law. Ibid. 
Second, state law can play no part when “Congress has legis-
lated comprehensively to occupy an entire feld of regulation, 
leaving no room for the States to supplement federal law.” 
Hughes, 578 U. S., at 163 (internal quotation marks omitted). 
Third, state law is rendered inoperative when it “actually 
conficts with federal law,” English, 496 U. S., at 79, as when 
a private party cannot “comply with both state and federal 
requirements,” Merck Sharp & Dohme Corp. v. Albrecht, 587 
U. S. 299, 303 (2019) (internal quotation marks omitted), or 
when state law “creates an unacceptable `obstacle to the ac-
complishment and execution of the full purposes and objec-
tives of Congress,' ” Wyeth v. Levine, 555 U. S. 555, 563–564 
(2009) (quoting Hines v. Davidowitz, 312 U. S. 52, 67 (1941)). 
Whatever the category of preemption asserted, “the purpose 
of Congress is the ultimate touchstone” in determining 
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whether federal law preempts state law. Hughes, 578 U. S., 
at 163 (internal quotation marks omitted). Virginia Ura-
nium invokes both feld and obstacle preemption; I address 
each in turn. 

A 

Virginia Uranium's primary contention is that Congress 
has occupied the feld of nuclear safety regulation, preempt-
ing state laws enacted because of concerns about the radia-
tion safety of federally regulated activities. Defning the 
preempted feld by reference to the purpose for which state 
laws were enacted fnds “some support in the text of the 
[AEA],” English, 496 U. S., at 84, and, in particular, § 2021(k). 
Again, this provision states that “[n]othing in [§ 2021] shall 
be construed to affect the authority of any State . . . to regu-
late activities for purposes other than protection against ra-
diation hazards.” (Emphasis added.) Section 2021(k) pre-
supposes federal preemption of at least some state laws 
enacted to guard “against radiation hazards.” Virginia Ura-
nium and the dissent read this subsection to include within 
the preempted sphere all state laws motivated by concerns 
about the radiation hazards of NRC-regulated activities. 
Brief for Petitioners 35; post, at 795–796. The Common-
wealth Defendants would exclude from federal foreclosure 
state laws directed to activities not regulated by the NRC. 
E. g., Tr. of Oral Arg. 33–34. The Commonwealth Defend-
ants have the better reading of the statute. 

1 

The Commonwealth has forbidden only conventional ura-
nium mining on private land, an activity all agree is not fed-
erally regulated. E. g., id., at 9–10, 17–18, 30. The control-
ling AEA provision, § 2092, triggers federal regulation only 
when source material is “remov[ed] from its place of deposit in 
nature.” Federal authorities have long read that provision to 
preclude federal regulation of conventional uranium mining. 
Ante, at 768; supra, at 782. In contrast to the AEA's 



Cite as: 587 U. S. 761 (2019) 787 

Ginsburg, J., concurring in judgment 

express provisions for uranium mining on public lands, 
§§ 2097–2098, the Act is nearly silent about conventional ura-
nium mining on private lands. See ante, at 768–769. In-
deed, insofar as the Act addresses private conventional min-
ing, it does so to bar federal regulators from obtaining 
reports about ore “prior to removal from its place of deposit 
in nature.” § 2095. Every indication, then, is that Con-
gress left private conventional mining unregulated. And if 
Congress did not provide for regulation of private conven-
tional mining, it is hard to see how or why state law on the 
subject would be preempted, whatever the reason for the 
law's enactment. 

2 

Virginia Uranium's argument to the contrary rests on 
§ 2021(k), but that provision, correctly read, lends no support 
for Virginia Uranium's cause. By its terms, § 2021(k) ad-
dresses only state authority to regulate “activities” for non-
radiological purposes. Read in context of § 2021 as a whole, 
“activities” means activities regulated by the NRC. See 
§ 2021(c), (l), (m), (o); ante, at 769 (§ 2021(k) “might be de-
scribed as a non-preemption clause”). 

The AEA's context and history are corroborative. Prior 
to enactment of § 2021(k), the Federal Government and 
States shared responsibility for most steps of the nuclear fuel 
cycle, with the former regulating primarily for public health 
and safety, and the latter regulating for economic and other 
nonradiological purposes. See supra, at 782–783. Section 
2021 was designed “to heighten the States' role,” PG&E, 461 
U. S., at 209, by enabling federal regulators to cede their 
previously exclusive authority over the nuclear safety of 
several lower risk activities, § 2021(b). Given this aim, 
§ 2021(k) is most sensibly read to clarify that the door newly 
opened for state regulation left in place pre-existing state 
authority “to regulate activities for purposes other than pro-
tection against radiation hazards.” See ante, at 769. The 
House and Senate Reports are explicit on this point: Section 
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§ 2021(k) was “intended to make it clear that the bill does 
not impair the State[s'] authority to regulate activities of 
[federal] licensees for the manifold health, safety, and eco-
nomic purposes other than radiation protection”; the bill sim-
ply provides a means for States to obtain heretofore exclu-
sively federal authority to regulate these activities for 
“protection against radiation hazards.” S. Rep. No. 870, 
86th Cong., 1st Sess., at 12; accord H. R. Rep. No. 1125, 86th 
Cong., 1st Sess., 12 (1959). Nothing suggests that Congress 
“intended to cut back on pre-existing state authority outside 
the NRC's jurisdiction.” PG&E, 461 U. S., at 209–210. 
That authority encompassed state laws regulating conven-
tional uranium mining, even if enacted because of con-
cerns about the radiological safety of postextraction, NRC-
regulated steps in the nuclear fuel cycle. 

3 

Virginia Uranium leans most heavily on a statement in 
the Court's PG&E opinion: “[T]he Federal Government has 
occupied the entire feld of nuclear safety concerns.” 461 
U. S., at 212. But in neither PG&E nor in later decisions in 
its wake, Silkwood v. Kerr-McGee Corp., 464 U. S. 238 (1984), 
and English, 496 U. S. 72, did the Court rest preemption on 
the purposes for which state laws were enacted. Indeed, in 
all three, the Court held that the state laws at issue were 
not preempted. See ante, at 771–774. 

Moreover, without gainsaying that it may sometimes be 
appropriate to inquire into the purpose for which a state law 
was enacted, PG&E calls for no such inquiry here. PG&E 
considered whether the AEA preempted a California law 
conditioning approval to build new nuclear plants on a fnd-
ing that an adequate method existed for disposing of spent 
nuclear fuel. 461 U. S., at 197–198. The Court upheld the 
law because it was enacted out of concern for economic devel-
opment, not because of radiation safety hazards. Id., at 205, 
213–216. 
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It is unsurprising that the PG&E Court asked why the 
California law had been enacted. The State's law addressed 
construction of a nuclear powerplant, an activity closely reg-
ulated by the Federal Government for nuclear safety pur-
poses. See 42 U. S. C. §§ 2021(c)(1), 2132–2142; 10 CFR pt. 
50 (2018). The Court therefore inquired whether the state 
law was enacted, in § 2021(k)'s words, “for purposes other 
than protection against radiation hazards.” Here, in con-
trast, the Commonwealth's mining ban targets an exclusively 
state-regulated activity. See ante, at 771–774.2 

4 

I am not persuaded by the Solicitor General's argument 
that the Commonwealth's mining ban is preempted because 
it is a pretext for regulating the radiological safety hazards 
of milling and tailings storage. See Brief for United States 
as Amicus Curiae 28–30. To the degree the AEA preempts 
state laws enacted for certain purposes, § 2021(k) stakes out 
the boundaries of the preempted feld, i. e., state laws that 
apply to federally licensed activities and are driven by con-
cerns about the radiological safety of those activities. We 
have no license to expand those boundaries. 

The case on which the Solicitor General primarily relies, 
National Meat Assn. v. Harris, 565 U. S. 452 (2012), does 
not counsel otherwise. National Meat concerned a set of 
California laws that “dictat[ed] what slaughterhouses must 
do with pigs that cannot walk, known in the trade as non-
ambulatory pigs.” Id., at 455. The question presented: Did 
California's prescriptions confict with the Federal Meat In-

2 The dissent insists that we are bound by language in Pacifc Gas & 
Elec. Co. v. State Energy Resources Conservation and Development 
Comm'n, 461 U. S. 190 (1983) (PG&E), unnecessary to that decision. Post, 
at 796–798. But as Justice Gorsuch explains, PG&E's inquiry into the 
purpose for which some state laws were enacted does not mean we must 
now extend that inquiry to all state laws. Ante, at 773 (“Being in for a 
dime doesn't mean we have to be in for a dollar.”). 
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spection Act's express preemption of state law that imposed 
requirements “in addition to, or different than those made 
under” the Act? 21 U. S. C. § 678. One of the California 
provisions, a ban on the sale of meat or products from non-
ambulatory pigs, regulated a subject outside the scope of the 
Federal Meat Inspection Act. National Meat, 565 U. S., at 
463. The Court nevertheless concluded that the sale ban 
fell within the scope of the Act's express preemption clause 
because it was intended to work together with other Califor-
nia provisions to impose additional requirements on slaughter-
house operations. Id., at 463–464. 

National Meat is not controlling here. No express pre-
emption provision is involved. The mining ban sets no 
safety standards for federally supervised milling or tailings 
storage activities. True enough, the ban makes it far less 
likely, though not impossible, that such activities will take 
place in the Commonwealth.3 In that regard, the Common-
wealth's mining ban is more aptly analogized to state bans 
on slaughtering horses, upheld by courts of appeals and dis-
tinguished in National Meat from California's nonambula-
tory pig laws. Horse slaughtering bans, National Meat ex-
plained, “work[ed] at a remove from the sites and activities 
that the FMIA most directly governs” by ensuring that “no 
horses will be delivered to, inspected at, or handled by a 
slaughterhouse, because no horses will be ordered for pur-
chase in the frst instance.” Id., at 465, 467 (citing Cavel 
Int'l, Inc. v. Madigan, 500 F. 3d 551 (CA7 2007), and Empa-
cadora de Carnes de Fresnillo, S. A. de C. V. v. Curry, 476 
F. 3d 326 (CA5 2007)). The distinction drawn in National 
Meat thus supports this conclusion: A state law regulating 
an upstream activity within the State's authority is not pre-

3 Were a similar deposit found over the state line, the mining ban at 
issue would not prevent uranium ore mined in North Carolina from being 
milled, and the resulting tailings stored, in the Commonwealth. 
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empted simply because a downstream activity falls within a 
federally occupied feld.4 

B 

Nor is the Commonwealth's mining ban preempted as an 
“unacceptable obstacle to the accomplishment and execution 
of the full purposes and objectives of Congress.” Wyeth, 
555 U. S., at 563–564 (internal quotation marks omitted). 
Together, Virginia Uranium and the United States iden-
tify four ways in which the mining ban supposedly conficts 
with federal purposes and objectives. None carry the day. 

First, Virginia Uranium contends that the mining ban con-
ficts with the “delicate balance” federal law has struck be-
tween promoting nuclear power and ensuring public safety. 
Brief for Petitioners 55–56; see Brief for United States as 
Amicus Curiae 31–33. But the Federal Government does 
not regulate the radiological safety of conventional uranium 
mining on private land, so federal law struck no balance in 
this area. 

Second, Virginia Uranium contends that the mining ban 
“prohibit[s] the achievement of one of Congress['] `primary 
purpose[s]': `the promotion of nuclear power.' ” Brief for 
Petitioners 56 (quoting PG&E, 461 U. S., at 221). PG&E, 
however, dismissed the suggestion that Congress had a pol-
icy of promoting nuclear power “at all costs.” Id., at 222 
(internal quotation marks omitted). Given the absence of 
federal regulation in point, it is improbable that the Federal 
Government has a purpose or objective of promoting con-
ventional uranium mining on private land. Cf. ante, at 779. 

4 The distinction drawn here does not turn, as the dissent misperceives, 
post, at 800, on whether the state-regulated activity is upstream or down-
stream of the federally preempted feld. The Commonwealth regulated 
an activity, conventional uranium mining, that Congress left to state regu-
lation. Again, nothing in the AEA shows that Congress intended to pre-
empt such a law based on the purpose for which it was enacted. 
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Virginia Uranium warns of dire consequences if all 50 
States enact bans similar to the Commonwealth's. Brief for 
Petitioners 56–57. But, as the Court of Appeals explained, 
numerous domestic uranium recovery facilities are federally 
regulated (either because they sit on federal land or use un-
conventional mining techniques) and are “thus beyond the 
reach of any state bans”; and the AEA authorizes the Fed-
eral Government to develop uranium deposits on public lands 
and to acquire private deposits. 848 F. 3d, at 599; see 42 
U. S. C. §§ 2096–2097. Federal purposes and objectives do 
not require judicial supplementation of the AEA's express 
provisions for maintaining the uranium supply. Cf. ante, 
at 780. 

The dissent suggests that national security may require 
further domestic uranium production. Post, at 794, n. 2. If 
the Executive Branch—which presumably knows more about 
“the critical role of uranium to the country's energy industry 
and national defense,” ibid.—agrees, it can arrange for acqui-
sition of the site by the United States, and then for com-
mencement of mining notwithstanding the Commonwealth's 
ban. Yet the site remains in private hands. 

Third, Virginia Uranium argues that § 2021 provides the 
sole means for States to regulate radiological safety hazards 
resulting from milling and tailings storage, and that Virginia 
has effectively regulated milling and tailings storage without 
obtaining authority to do so through an adequate § 2021 
agreement. Brief for Petitioners 57–59 (citing Gade v. Na-
tional Solid Wastes Management Assn., 505 U. S. 88, 98–101 
(1992)); see Brief for United States as Amicus Curiae 33– 
34. As explained, see supra, at 786–789, 790–791, Virginia 
has not regulated the radiological safety of tailings storage; 
it has prohibited only an antecedent activity subject to exclu-
sive state authority. 

Finally, the United States contends that Virginia's mining 
ban frustrates federal purposes and objectives by “prevent-
[ing] the occurrence of” activities that Congress intended the 
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Federal Government to regulate. Brief for United States 
as Amicus Curiae 31 (quoting 848 F. 3d, at 600 (Traxler, J., 
dissenting)). But federal regulation of certain activities 
does not mean that States must authorize activities anteced-
ent to those federally regulated. For example, federal regu-
lation of nuclear powerplants does not demand that States 
allow the construction of such powerplants in the frst place. 
PG&E, 461 U. S., at 222. 

* * * 

For the reasons stated, I concur in the Court's judgment 
affrming the judgment of the Court of Appeals. 

Chief Justice Roberts, with whom Justice Breyer 
and Justice Alito join, dissenting. 

Although one party will be happy with the result of today's 
decision, both will be puzzled by its reasoning. That's be-
cause the lead opinion sets out to defeat an argument that no 
one made, reaching a conclusion with which no one disagrees. 
Specifcally, the opinion devotes its analysis to whether the 
feld of uranium mining safety is preempted under the 
Atomic Energy Act, ultimately concluding that it is not. 
But no party disputes that. Rather, the question we agreed 
to address is whether a State can purport to regulate a feld 
that is not preempted (uranium mining safety) as an indirect 
means of regulating other felds that are preempted (safety 
concerns about uranium milling and tailings). And on that 
question, our precedent is clear: The AEA prohibits state 
laws that have the purpose and effect of regulating pre-
empted felds. 

As relevant here, processing uranium ore involves three 
steps: mining, milling, and storing “tailings.” Mining is the 
extracting of uranium ore from the ground; milling is the 
process of turning the substance into a usable form; and tail-
ings are the leftover radioactive waste that must be safely 
stored. 
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There is no dispute over which of these felds the AEA 
reserves to the exclusive jurisdiction of the Nuclear Regula-
tory Commission. The parties agree that the feld of ura-
nium mining safety is not preempted. See Brief for Peti-
tioners 3, 22, n. 4, 27; Reply Brief 8; Brief for Respondents 
1; Brief for United States as Amicus Curiae 4, 14. And it 
is undisputed that radiological safety concerns about milling 
and tailings are preempted felds. See Brief for Petitioners 
32; Tr. of Oral Arg. 36–37 (counsel for respondents); Brief for 
United States as Amicus Curiae 23. Indeed, that shared 
understanding was the basis of the question presented.1 

Despite all this, the lead opinion insists that petitioners 
(hereafter the company) press an entirely different argu-
ment. “Before us, Virginia Uranium contends that the AEA 
(and only the AEA) unseats state uranium mining regula-
tions,” ante, at 767, but “almost immediately problems 
emerge,” ante, at 768. Problems do immediately emerge in 
the opinion, but they are of its own making. The company 
does not argue that the AEA reserves the feld of uranium 
mining safety. After attributing this failing argument to 
the company, the lead opinion then proceeds to explain why 
the argument must, in fact, fail. See ante, at 767–773. 

Turning to the question presented, however, the com-
pany's theory of the case is fairly straightforward. The 
property at issue here contains the largest known uranium 
deposit in the country and one of the largest in the world.2 

1 “Does the AEA preempt a state law that on its face regulates an activ-
ity within its jurisdiction (here uranium mining), but has the purpose and 
effect of regulating the radiological safety hazards of activities entrusted 
to the NRC (here, the milling of uranium and the management of the 
resulting tailings)?” Pet. for Cert. i. 

2 Oddly, the lead opinion and concurrence suggest that developing this 
site is unnecessary because domestic production accounts for less than ten 
percent of the uranium used in the country. See ante, at 780 (lead opin-
ion); ante, at 791–792 (Ginsburg, J., concurring in judgment). But given 
the critical role of uranium to the country's energy industry and national 
defense, the near complete reliance on foreign sources of uranium—includ-
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Shortly after its discovery, Virginia enacted a complete ban 
on uranium mining. According to the company, the ban was 
not motivated by concerns about mining safety. Instead, it 
was motivated by Virginia's desire to ban the more hazard-
ous steps that come after mining—uranium milling and the 
storage of radioactive tailings—due to the Commonwealth's 
disagreement with the NRC over how to safely regulate 
those activities. And, crucially, Virginia has yet to put for-
ward any other rationale to support the ban.3 Thus, the 
question before us is whether, consistent with the AEA and 
our precedents, the Commonwealth may purport to regulate 
a non-preempted feld (mining safety) with the purpose and 
effect of indirectly regulating a preempted feld (milling and 
tailings). That should have made for an easy case. 

Under our AEA precedents, a state law is preempted not 
only when it “conficts with federal law,” but also when its 
purpose is to regulate within a preempted feld. Pacifc 
Gas & Elec. Co. v. State Energy Resources Conservation and 
Development Comm'n, 461 U. S. 190, 212–213 (1983). Be-
cause “the Federal Government has occupied the entire feld 

ing substantial imports from Russia, Kazakhstan, and Uzbekistan—would 
seem to suggest just the opposite. See App. to Pet. for Cert. 353a (detail-
ing foreign sources of uranium imports); 42 U. S. C. § 2012(d) (“The proc-
essing and utilization of source, byproduct, and special nuclear material 
must be regulated in the national interest and in order to provide for the 
common defense and security and to protect the health and safety of the 
public.”); Energy Futures Initiatives, Inc., The U. S. Nuclear Energy En-
terprise: A Key National Security Enabler 18 (Aug. 2017) (“A vibrant do-
mestic nuclear energy industry, including a healthy supply chain . . . is 
essential for the achievement of U. S. national security objectives.”). 

3 As the lead opinion acknowledges, Virginia has thus far in the litigation 
accepted the company's claim that the actual purpose of the mining ban is 
to regulate the radiological safety of uranium milling and tailings storage. 
See ante, at 776. Virginia contends that if the case were to proceed past 
the pleadings stage, it could establish a nonsafety rationale for the ban. 
See Brief for Respondents 47. That may well be true. See id., at 11 
(discussing environmental concerns). But for our purposes today, we 
must resolve the case on the terms that it has come to us. 
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of nuclear safety concerns,” a state law that is “grounded in 
[such] safety concerns falls squarely within the prohibited 
feld.” Ibid.; see also English v. General Elec. Co., 496 U. S. 
72, 84 (1990) (state regulations “motivated by [nuclear] safety 
concerns” are preempted by the AEA (citing 42 U. S. C. 
§ 2021(k))). For example, even though a State may gener-
ally regulate its roads, it may not shut down all of the roads 
to a nuclear power plant simply because it disagrees with the 
NRC's nuclear safety regulations. Here, because Virginia 
has not even disputed that its uranium mining ban was 
“grounded in” its “nuclear safety concerns” about uranium 
milling and tailings, the company's preemption claim should 
not have been dismissed. 

The lead opinion and the concurrence miss that simple 
analysis because they shrink from our AEA precedents, par-
ticularly Pacifc Gas. In Pacifc Gas, California had banned 
the construction of nuclear power plants until the State could 
ensure that new plants would have a viable method for per-
manently disposing of nuclear waste. See 461 U. S., at 197– 
198. On its face, the ban did not purport to regulate a pre-
empted feld; it did not regulate the manner in which nuclear 
power plants may be constructed or operated, which is a feld 
preempted by the AEA. See id., at 212. If it had, the 
Court noted, the ban “would clearly be impermissible.” 
Ibid. The California statute instead purported to address 
the antecedent question whether new plants should be con-
structed at all—an area within the State's traditional author-
ity over the generation and cost of electricity. 

But the Court did not stop its preemption analysis there. 
Instead, it was “necessary” to look beyond the face of the 
statute to determine California's “rationale” for the ban. 
Id., at 213. California had argued that it could exercise its 
traditional authority over power generation to “completely 
prohibit new construction until its safety concerns [we]re 
satisfed by the Federal Government.” Id., at 212. The 
Court fatly “reject[ed] this line of reasoning.” Ibid. Be-
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cause the AEA reserves the “feld of nuclear safety con-
cerns” to the Federal Government, a state law that was 
“grounded in” those concerns would fall “squarely within the 
prohibited feld.” Id., at 212–213. In other words, if the 
purpose of California's ban on nuclear plant construction was 
to regulate radiological safety, it would be preempted. Cali-
fornia's statute ultimately avoided that outcome, however, 
because the State had put forward an independent “non-
safety rationale”—namely, its concern that new nuclear 
plants would not be economically viable if they were unable 
to permanently dispose of nuclear waste. Id., at 213. On 
that basis, the Court determined that the ban was not pre-
empted. Id., at 216 (“[W]e accept California's avowed eco-
nomic purpose as the rationale for enacting [the statute]. 
Accordingly, the statute lies outside the occupied feld of nu-
clear safety regulation.” (emphasis added)). 

Pacifc Gas should control the outcome here. Like Cali-
fornia's ban in that case, Virginia's ban on its face regulates 
a non-preempted feld—uranium mining safety. Like the 
plaintiffs challenging the California ban, the mining company 
argues that the statute's purpose is really to regulate a pre-
empted feld—safety concerns about uranium milling and 
tailings. But unlike California in Pacifc Gas, Virginia in 
this case has not put forward a “nonsafety rationale.” That 
should have been the end of the story, at least at this stage 
of the litigation. 

Neither the lead opinion nor the concurrence explain why 
this Court inquired into purpose in Pacifc Gas but can dis-
pense with that “necessary” step here, id., at 213; they just 
say the Court can. See ante, at 772–773 (lead opinion); ante, 
at 789, n. 2 (opinion of Ginsburg, J.). At one point, the lead 
opinion suggests that the AEA “authorize[s]” a purpose in-
quiry only when a state law “comes close to trenching on core 
federal powers.” Ante, at 772. But the opinion does not say 
where that rule comes from. Certainly not the statute or 
our precedents. And the lead opinion never explains why 
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the safety concerns about nuclear plants in Pacifc Gas are 
more “core” to the AEA than the safety concerns about ura-
nium milling and tailings storage at issue here. 

The central argument from my colleagues appears to be 
that the AEA authorizes a purpose inquiry only when a 
State “targets” or “seek[s] to regulate” an activity that is also 
regulated by the federal statute. Ante, at 770 (lead opinion); 
ante, at 789 (opinion of Ginsburg, J.). And because the Vir-
ginia statute seeks to regulate mining, the AEA “does not au-
thorize any judicial inquiry into state legislative purpose in 
this case.” Ante, at 772 (lead opinion); see ante, at 788–789 
(opinion of Ginsburg, J.). But it is conceded that the mining 
ban was adopted because of radiological safety concerns 
about milling and tailings. That is why Virginia argues, as 
it must, that its mining ban would not be preempted even if 
it expressly stated that it was enacted due to the Common-
wealth's disagreement with the NRC's nuclear safety regula-
tions. Tr. of Oral Arg. 33. If such a statute does not “tar-
get” or “seek to regulate” a preempted feld, what would? 

States may try to regulate one activity by exercising their 
authority over another. That is the whole point of the pur-
pose inquiry mandated by Pacifc Gas. Indeed, Pacifc Gas 
specifcally “emphasize[d]” that the California law did not 
expressly seek to regulate “the construction or operation of 
a nuclear powerplant,” that is, the statute on its face was not 
directed at a preempted feld. 461 U. S., at 212. 

The AEA's purpose inquiry is most useful precisely when 
the challenged state law does not purport to regulate a pre-
empted feld. If a State disagrees with the AEA's nuclear 
safety regulations, and thus wants to block nuclear develop-
ment within its borders, it has myriad ways to do so through 
its broad police powers. Under the rule adopted by the lead 
opinion and the concurrence, so long as the State is not bone-
headed enough to express its real purpose in the statute, the 
State will have free rein to subvert Congress's judgment on 
nuclear safety. 
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A State could, for instance, restrict the ability of a county 
to provide a nuclear facility with municipal services like law 
enforcement, fre protection, and garbage collection. If it 
wanted to target investors, a State could eliminate limited 
liability for the stockholders of companies that operate nu-
clear facilities. Although these examples may seem far-
fetched, they have already happened. See Skull Valley 
Band of Goshute Indians v. Nielson, 376 F. 3d 1223, 1247– 
1248, 1250–1252 (CA10 2004). In Skull Valley, however, the 
Tenth Circuit correctly applied our precedent and concluded 
that the “state cannot use its authority to regulate law en-
forcement and other similar matters as a means of regulating 
radiological hazards.” Id., at 1248; see Entergy Nuclear 
Vermont Yankee, LLC v. Shumlin, 733 F. 3d 393 (CA2 2013) 
(applying Pacifc Gas and concluding that a state statute was 
a pretext for regulating radiological safety). Neither the 
lead opinion nor the concurrence hazards an answer for cases 
like Skull Valley. 

As these examples show, AEA preemption cannot turn on 
the label a State affxes to its regulations. That approach 
would simply invite evasion, which is why we have rejected 
it in our preemption cases more generally. For example, in 
National Meat Assn. v. Harris, 565 U. S. 452 (2012), we ad-
dressed a preemption challenge involving slaughterhouses in 
California. A federal statute preempted state regulation of 
slaughterhouses' front-end procedures for inspecting, han-
dling, and slaughtering livestock. California, however, had 
regulated the back-end operations of slaughterhouses by pro-
hibiting the sale of meat from livestock that had not been 
inspected, handled, and slaughtered according to the State's 
regulations. Id., at 455, 463–464. 

Although the federal statute's preemption clause did “not 
usually foreclose state regulation of the commercial sales ac-
tivities of slaughterhouses,” we unanimously held that Cali-
fornia's sales regulation was preempted because it was a 
transparent attempt to circumvent federal law. Id., at 463 
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(internal quotation marks omitted). Concluding otherwise, 
we noted, would allow a State to “impose any regulation on 
slaughterhouses just by framing it as a ban on the sale of 
meat produced in whatever way the State disapproved.” 
Id., at 464. And that “would make a mockery of the [federal 
statute's] preemption provision.” Ibid.; see also Engine 
Mfrs. Assn. v. South Coast Air Quality Management Dist., 
541 U. S. 246, 255 (2004) (stating that it “would make 
no sense” to allow a state regulation to evade preemption 
simply because it addressed the purchase, rather than manu-
facture, of a federally regulated product). 

The concurrence argues that National Meat is distinguish-
able because there the State regulated a downstream, non-
preempted activity (sale of meat) in an effort to regulate 
an upstream, preempted activity (processing of livestock). 
Here, however, Virginia's regulation is upstream (mining) 
and the preempted activity is downstream (milling and tail-
ings). Ante, at 790–791. That's true but beside the point. 
Regardless whether the state regulation is downstream like 
National Meat, upstream like here and Pacifc Gas, or en-
tirely out of the stream like Skull Valley, States may not 
legislate with the purpose and effect of regulating a federally 
preempted feld.4 

4 In a footnote, the concurrence appears to reject its own analysis, stat-
ing that it makes no difference whether the state law is upstream or down-
stream of the federally preempted feld. See ante, at 791, n. 4. Instead, 
the concurrence contends, the difference is that here the Commonwealth 
“regulated an activity, conventional uranium mining, that Congress left to 
state regulation.” Ibid. But that is equally true in National Meat, 
where the State had likewise regulated an activity, the sale of meat, that 
Congress left to state regulation. See 565 U. S., at 463. The concurrence 
and lead opinion also note that National Meat involved an “express” pre-
emption provision whereas this case does not. Ante, at 775, n. 3 (lead 
opinion); ante, at 790 (opinion of Ginsburg, J.). But they do not explain 
why that matters, and there's no reason it should. In both cases, the 
plaintiffs alleged that the State regulated an undisputedly non-preempted 
activity as an indirect means to regulate an undisputedly preempted 
activity. 



Cite as: 587 U. S. 761 (2019) 801 

Roberts, C. J., dissenting 

That common sense approach is consistent with the text 
of the AEA, which recognizes that States continue to have 
authority “to regulate activities for purposes other than pro-
tection against radiation hazards.” 42 U. S. C. § 2021(k) (em-
phasis added). The lead opinion fnds this purpose-based 
approach discomfting, citing the “well-known conceptual and 
practical” diffculties about inquiring into legislative motive. 
Ante, at 776. The statute and our precedent plainly require 
such an approach here, however, and the diffculty of the task 
does not permit us to choose an easier way. I respectfully 
dissent. 
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MANHATTAN COMMUNITY ACCESS CORP. et al. v. 
HALLECK et al. 

certiorari to the united states court of appeals for 
the second circuit 

No. 17–1702. Argued February 25, 2019—Decided June 17, 2019 

New York state law requires cable operators to set aside channels on their 
cable systems for public access. Those channels are operated by the 
cable operator unless the local government chooses to itself operate the 
channels or designates a private entity to operate the channels. New 
York City (the City) has designated a private nonproft corporation, 
petitioner Manhattan Neighborhood Network (MNN), to operate the 
public access channels on Time Warner's cable system in Manhattan. 
Respondents DeeDee Halleck and Jesus Papoleto Melendez produced a 
flm critical of MNN to be aired on MNN's public access channels. 
MNN televised the flm. MNN later suspended Halleck and Melendez 
from all MNN services and facilities. The producers sued, claiming 
that MNN violated their First Amendment free-speech rights when it 
restricted their access to the public access channels because of the con-
tent of their flm. The District Court dismissed the claim on the ground 
that MNN is not a state actor and therefore is not subject to First 
Amendment constraints on its editorial discretion. Reversing in rele-
vant part, the Second Circuit concluded that MNN is a state actor sub-
ject to First Amendment constraints. 

Held: MNN is not a state actor subject to the First Amendment. 
Pp. 808–809. 

(a) The Free Speech Clause of the First Amendment prohibits only 
governmental, not private, abridgment of speech. See, e. g., Denver 
Area Ed. Telecommunications Consortium, Inc. v. FCC, 518 U. S. 727, 
737. This Court's state-action doctrine distinguishes the government 
from individuals and private entities. Pp. 808–816. 

(1) A private entity may qualify as a state actor when, as relevant 
here, the entity exercises “powers traditionally exclusively reserved to 
the State.” Jackson v. Metropolitan Edison Co., 419 U. S. 345, 352. 
The Court has stressed that “very few” functions fall into that category. 
Flagg Bros., Inc. v. Brooks, 436 U. S. 149, 158. The relevant function 
in this case—operation of public access channels on a cable system—has 
not traditionally and exclusively been performed by government. 
Since the 1970s, a variety of private and public actors have operated 
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public access channels. Early Manhattan public access channels were 
operated by private cable operators with some help from private non-
proft organizations. That practice continued until the early 1990s, 
when MNN began to operate the channels. Operating public access 
channels on a cable system is not a traditional, exclusive public function. 
Pp. 809–811. 

(2) The producers contend that the relevant function here is more 
generally the operation of a public forum for speech, which, they claim, 
is a traditional, exclusive public function. But that analysis mistakenly 
ignores the threshold state-action question. Providing some kind of 
forum for speech is not an activity that only governmental entities have 
traditionally performed. Therefore, a private entity who provides a 
forum for speech is not transformed by that fact alone into a state actor. 
See Hudgens v. NLRB, 424 U. S. 507, 520–521. Pp. 811–813. 

(3) The producers note that the City has designated MNN to oper-
ate the public access channels on Time Warner's cable system, and that 
the State heavily regulates MNN with respect to those channels. But 
the City's designation is analogous to a government license, a govern-
ment contract, or a government-granted monopoly, none of which con-
verts a private entity into a state actor—unless the private entity is 
performing a traditional, exclusive public function. See, e. g., San 
Francisco Arts & Athletics, Inc. v. United States Olympic Comm., 483 
U. S. 522, 543–544. And the fact that MNN is subject to the State's 
extensive regulation “does not by itself convert its action into that of 
the State.” Jackson, 419 U. S., at 350. Pp. 814–816. 

(b) The producers alternatively contend that the public access chan-
nels are actually the City's property and that MNN is essentially man-
aging government property on the City's behalf. But the City does not 
own or lease the public access channels and does not possess any formal 
easement or other property interest in the channels. It does not matter 
that a provision in the franchise agreements between the City and Time 
Warner allowed the City to designate a private entity to operate the 
public access channels on Time Warner's cable system. Nothing in the 
agreements suggests that the City possesses any property interest in 
the cable system or in the public access channels on that system. 
Pp. 816–818. 

882 F. 3d 300, reversed in part and remanded. 

Kavanaugh, J., delivered the opinion of the Court, in which Roberts, 
C. J., and Thomas, Alito, and Gorsuch, JJ., joined. Sotomayor, J., fled 
a dissenting opinion, in which Ginsburg, Breyer, and Kagan, JJ., joined, 
post, p. 819. 
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Michael B. de Leeuw argued the cause for petitioners. 
With him on the briefs were Tamar S. Wise, Stuart A. Shor-
enstein, Jesse R. Loffer, and William A. Lesser. 

Paul W. Hughes argued the cause for respondents. With 
him on the brief were Michael B. Kimberly, Andrew J. Pin-
cus, Charles A. Rothfeld, Robert T. Perry, Eugene Volokh, 
and Eugene R. Fidell.* 

Justice Kavanaugh delivered the opinion of the Court. 

The Free Speech Clause of the First Amendment con-
strains governmental actors and protects private actors. To 
draw the line between governmental and private, this Court 
applies what is known as the state-action doctrine. Under 
that doctrine, as relevant here, a private entity may be 
considered a state actor when it exercises a function “tradi-
tionally exclusively reserved to the State.” Jackson v. Met-
ropolitan Edison Co., 419 U. S. 345, 352 (1974). 

*Briefs of amici curiae urging reversal were fled for the CATO Insti-
tute by David Debold and Ilya Shapiro; for Chicago Access Corporation 
by Erin E. Murphy, Michael D. Lieberman, and Jim McVane; and for the 
Pacifc Legal Foundation et al. by James M. Manley and Daniel M. 
Ortner. 

Briefs of amici curiae urging affrmance were fled for the Alliance for 
Community Media et al. by James N. Horwood, Tillman L. Lay, Peter J. 
Hopkins, and Jeffrey M. Bayne; for the American Civil Liberties Union 
et al. by David D. Cole, Arthur N. Eisenberg, and Amanda Shanor; for the 
Knight First Amendment Institute at Columbia University by Katherine 
Fallow and Jameel Jaffer; for the National Police Accountability Project 
by David M. Shapiro and Daniel M. Greenfeld; and for the New York 
County Lawyers Association by Carolyn A. Kubitschek. 

Briefs of amici curiae were fled for the Chamber of Commerce of the 
United States of America by Catherine E. Stetson, Colleen E. Roh Sinz-
dak, and Daryl Joseffer; for Electronic Frontier Foundation by David 
Greene; for Internet Association by Chad Golder; and for NCTA–The In-
ternet & Television Association by Howard J. Symons, Jessica Ring 
Amunson, Rick C. Chessen, Neal M. Goldberg, Michael S. Schooler, and 
Diane B. Burstein. 
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This state-action case concerns the public access channels 
on Time Warner's cable system in Manhattan. Public access 
channels are available for private citizens to use. The public 
access channels on Time Warner's cable system in Manhattan 
are operated by a private nonproft corporation known as 
MNN. The question here is whether MNN—even though it 
is a private entity—nonetheless is a state actor when it oper-
ates the public access channels. In other words, is operation 
of public access channels on a cable system a traditional, ex-
clusive public function? If so, then the First Amendment 
would restrict MNN's exercise of editorial discretion over 
the speech and speakers on the public access channels. 

Under the state-action doctrine as it has been articulated 
and applied by our precedents, we conclude that operation of 
public access channels on a cable system is not a traditional, 
exclusive public function. Moreover, a private entity such 
as MNN who opens its property for speech by others is not 
transformed by that fact alone into a state actor. In operat-
ing the public access channels, MNN is a private actor, not 
a state actor, and MNN therefore is not subject to First 
Amendment constraints on its editorial discretion. We re-
verse in relevant part the judgment of the Second Circuit, 
and we remand the case for further proceedings consistent 
with this opinion. 

I 

A 

Since the 1970s, public access channels have been a regular 
feature on cable television systems throughout the United 
States. In the 1970s, Federal Communications Commission 
regulations required certain cable operators to set aside 
channels on their cable systems for public access. In 1979, 
however, this Court ruled that the FCC lacked statutory au-
thority to impose that mandate. See FCC v. Midwest Video 
Corp., 440 U. S. 689 (1979). A few years later, Congress 
passed and President Reagan signed the Cable Communica-
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tions Policy Act of 1984. 98 Stat. 2779. The Act authorized 
state and local governments to require cable operators to set 
aside channels on their cable systems for public access. 47 
U. S. C. § 531(b). 

The New York State Public Service Commission regulates 
cable franchising in New York State and requires cable oper-
ators in the State to set aside channels on their cable systems 
for public access. 16 N. Y. Codes, Rules & Regs. §§ 895.1(f), 
895.4(b) (2018). State law requires that use of the public 
access channels be free of charge and frst-come, frst-served. 
§§ 895.4(c)(4) and (6). Under state law, the cable operator 
operates the public access channels unless the local govern-
ment in the area chooses to itself operate the channels 
or designates a private entity to operate the channels. 
§ 895.4(c)(1). 

Time Warner (now known as Charter) operates a cable 
system in Manhattan. Under state law, Time Warner must 
set aside some channels on its cable system for public access. 
New York City (the City) has designated a private nonproft 
corporation named Manhattan Neighborhood Network, com-
monly referred to as MNN, to operate Time Warner's public 
access channels in Manhattan. This case involves a com-
plaint against MNN regarding its management of the public 
access channels. 

B 

Because this case comes to us on a motion to dismiss, we 
accept the allegations in the complaint as true. See Ash-
croft v. Iqbal, 556 U. S. 662, 678 (2009). 

DeeDee Halleck and Jesus Papoleto Melendez produced 
public access programming in Manhattan. They made a flm 
about MNN's alleged neglect of the East Harlem community. 
Halleck submitted the flm to MNN for airing on MNN's pub-
lic access channels, and MNN later televised the flm. Af-
terwards, MNN felded multiple complaints about the flm's 
content. In response, MNN temporarily suspended Halleck 
from using the public access channels. 
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Halleck and Melendez soon became embroiled in another 
dispute with MNN staff. In the wake of that dispute, MNN 
ultimately suspended Halleck and Melendez from all MNN 
services and facilities. 

Halleck and Melendez then sued MNN, among other par-
ties, in Federal District Court. The two producers claimed 
that MNN violated their First Amendment free-speech 
rights when MNN restricted their access to the public access 
channels because of the content of their flm. 

MNN moved to dismiss the producers' First Amendment 
claim on the ground that MNN is not a state actor and there-
fore is not subject to First Amendment restrictions on its 
editorial discretion. The District Court agreed with MNN 
and dismissed the producers' First Amendment claim. 

The Second Circuit reversed in relevant part. 882 F. 3d 
300, 308 (2018). In the majority opinion authored by Judge 
Newman and joined by Judge Lohier, the court stated that 
the public access channels in Manhattan are a public forum 
for purposes of the First Amendment. Reasoning that 
“public forums are usually operated by governments,” the 
court concluded that MNN is a state actor subject to First 
Amendment constraints. Id., at 306–307. Judge Lohier 
added a concurring opinion, explaining that MNN also quali-
fes as a state actor for the independent reason that “New 
York City delegated to MNN the traditionally public func-
tion of administering and regulating speech in the public 
forum of Manhattan's public access channels.” Id., at 309. 

Judge Jacobs dissented in relevant part, opining that MNN 
is not a state actor. He reasoned that a private entity's op-
eration of an open forum for speakers does not render the 
host entity a state actor. Judge Jacobs further stated that 
the operation of public access channels is not a traditional, 
exclusive public function. 

We granted certiorari to resolve disagreement among the 
Courts of Appeals on the question whether private operators 
of public access cable channels are state actors subject to the 



808 MANHATTAN COMMUNITY ACCESS CORP. v. HALLECK 

Opinion of the Court 

First Amendment. 586 U. S. 942 (2018). Compare 882 
F. 3d 300 (case below), with Wilcher v. Akron, 498 F. 3d 516 
(CA6 2007); and Alliance for Community Media v. FCC, 56 
F. 3d 105 (CADC 1995). 

II 

Ratifed in 1791, the First Amendment provides in rele-
vant part that “Congress shall make no law . . . abridging 
the freedom of speech.” Ratifed in 1868, the Fourteenth 
Amendment makes the First Amendment's Free Speech 
Clause applicable against the States: “No State shall make 
or enforce any law which shall abridge the privileges or im-
munities of citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property, without due 
process of law . . . .” § 1. The text and original meaning 
of those Amendments, as well as this Court's longstanding 
precedents, establish that the Free Speech Clause prohibits 
only governmental abridgment of speech. The Free Speech 
Clause does not prohibit private abridgment of speech. 
See, e. g., Denver Area Ed. Telecommunications Consor-
tium, Inc. v. FCC, 518 U. S. 727, 737 (1996) (plurality opin-
ion); Hurley v. Irish-American Gay, Lesbian and Bisexual 
Group of Boston, Inc., 515 U. S. 557, 566 (1995); Hudgens v. 
NLRB, 424 U. S. 507, 513 (1976); cf. Miami Herald Publish-
ing Co. v. Tornillo, 418 U. S. 241, 256 (1974). 

In accord with the text and structure of the Constitution, 
this Court's state-action doctrine distinguishes the govern-
ment from individuals and private entities. See Brentwood 
Academy v. Tennessee Secondary School Athletic Assn., 531 
U. S. 288, 295–296 (2001). By enforcing that constitutional 
boundary between the governmental and the private, the 
state-action doctrine protects a robust sphere of individual 
liberty. 

Here, the producers claim that MNN, a private entity, re-
stricted their access to MNN's public access channels be-
cause of the content of the producers' flm. The producers 
have advanced a First Amendment claim against MNN. 
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The threshold problem with that First Amendment claim is 
a fundamental one: MNN is a private entity. 

Relying on this Court's state-action precedents, the pro-
ducers assert that MNN is nonetheless a state actor subject 
to First Amendment constraints on its editorial discretion. 
Under this Court's cases, a private entity can qualify as a 
state actor in a few limited circumstances—including, for ex-
ample, (i) when the private entity performs a traditional, ex-
clusive public function, see, e. g., Jackson, 419 U. S., at 352– 
354; (ii) when the government compels the private entity to 
take a particular action, see, e. g., Blum v. Yaretsky, 457 U. S. 
991, 1004–1005 (1982); or (iii) when the government acts 
jointly with the private entity, see, e. g., Lugar v. Edmond-
son Oil Co., 457 U. S. 922, 941–942 (1982). 

The producers' primary argument here falls into the frst 
category: The producers contend that MNN exercises a tra-
ditional, exclusive public function when it operates the public 
access channels on Time Warner's cable system in Manhat-
tan. We disagree. 

A 

Under the Court's cases, a private entity may qualify as a 
state actor when it exercises “powers traditionally exclu-
sively reserved to the State.” Jackson, 419 U. S., at 352. 
It is not enough that the federal, state, or local government 
exercised the function in the past, or still does. And it is 
not enough that the function serves the public good or the 
public interest in some way. Rather, to qualify as a tradi-
tional, exclusive public function within the meaning of our 
state-action precedents, the government must have tradition-
ally and exclusively performed the function. See Rendell-
Baker v. Kohn, 457 U. S. 830, 842 (1982); Jackson, 419 U. S., 
at 352–353; Evans v. Newton, 382 U. S. 296, 300 (1966). 

The Court has stressed that “very few” functions fall into 
that category. Flagg Bros., Inc. v. Brooks, 436 U. S. 149, 158 
(1978). Under the Court's cases, those functions include, for 
example, running elections and operating a company town. 
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See Terry v. Adams, 345 U. S. 461, 468–470 (1953) (elections); 
Marsh v. Alabama, 326 U. S. 501, 505–509 (1946) (company 
town); Smith v. Allwright, 321 U. S. 649, 662–666 (1944) (elec-
tions); Nixon v. Condon, 286 U. S. 73, 84–89 (1932) (elec-
tions).1 The Court has ruled that a variety of functions do 
not fall into that category, including, for example: running 
sports associations and leagues, administering insurance 
payments, operating nursing homes, providing special educa-
tion, representing indigent criminal defendants, resolving 
private disputes, and supplying electricity. See American 
Mfrs. Mut. Ins. Co. v. Sullivan, 526 U. S. 40, 55–57 (1999) 
(insurance payments); National Collegiate Athletic Assn. v. 
Tarkanian, 488 U. S. 179, 197, n. 18 (1988) (college sports); 
San Francisco Arts & Athletics, Inc. v. United States Olym-
pic Comm., 483 U. S. 522, 544–545 (1987) (amateur sports); 
Blum, 457 U. S., at 1011–1012 (nursing home); Rendell-
Baker, 457 U. S., at 842 (special education); Polk County v. 
Dodson, 454 U. S. 312, 318–319 (1981) (public defender); 
Flagg Bros., 436 U. S., at 157–163 (private dispute resolu-
tion); Jackson, 419 U. S., at 352–354 (electric service). 

The relevant function in this case is operation of public 
access channels on a cable system. That function has not 
traditionally and exclusively been performed by government. 

Since the 1970s, when public access channels became a reg-
ular feature on cable systems, a variety of private and public 
actors have operated public access channels, including: pri-
vate cable operators; private nonproft organizations; munici-
palities; and other public and private community organiza-
tions such as churches, schools, and libraries. See Denver 

1 Relatedly, this Court has recognized that a private entity may, under 
certain circumstances, be deemed a state actor when the government has 
outsourced one of its constitutional obligations to a private entity. In 
West v. Atkins, for example, the State was constitutionally obligated to 
provide medical care to prison inmates. 487 U. S. 42, 56 (1988). That 
scenario is not present here because the government has no such obliga-
tion to operate public access channels. 



Cite as: 587 U. S. 802 (2019) 811 

Opinion of the Court 

Area, 518 U. S., at 761–762 (plurality opinion); R. Oringel & 
S. Buske, The Access Manager's Handbook: A Guide for Man-
aging Community Television 14–17 (1987). 

The history of public access channels in Manhattan further 
illustrates the point. In 1971, public access channels frst 
started operating in Manhattan. See D. Brenner, M. 
Price, & M. Meyerson, Cable Television and Other Nonbroad-
cast Video § 6:29, p. 6–47 (2018). Those early Manhattan 
public access channels were operated in large part by private 
cable operators, with some help from private nonproft orga-
nizations. See G. Gillespie, Public Access Cable Television 
in the United States and Canada 37–38 (1975); Janes, History 
and Structure of Public Access Television, 39 J. Film & 
Video, No. 3, pp. 15–17 (1987). Those private cable opera-
tors continued to operate the public access channels until the 
early 1990s, when MNN (also a private entity) began to oper-
ate the public access channels. 

In short, operating public access channels on a cable sys-
tem is not a traditional, exclusive public function within the 
meaning of this Court's cases. 

B 

To avoid that conclusion, the producers widen the lens and 
contend that the relevant function here is not simply the op-
eration of public access channels on a cable system, but 
rather is more generally the operation of a public forum for 
speech. And according to the producers, operation of a pub-
lic forum for speech is a traditional, exclusive public function. 

That analysis mistakenly ignores the threshold state-
action question. When the government provides a forum 
for speech (known as a public forum), the government may 
be constrained by the First Amendment, meaning that the 
government ordinarily may not exclude speech or speakers 
from the forum on the basis of viewpoint, or sometimes even 
on the basis of content. See, e. g., Southeastern Promo-
tions, Ltd. v. Conrad, 420 U. S. 546, 547, 555 (1975) (private 
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theater leased to the city); Police Dept. of Chicago v. Mosley, 
408 U. S. 92, 93, 96 (1972) (sidewalks); Hague v. Committee 
for Industrial Organization, 307 U. S. 496, 515–516 (1939) 
(streets and parks). 

By contrast, when a private entity provides a forum for 
speech, the private entity is not ordinarily constrained by 
the First Amendment because the private entity is not a 
state actor. The private entity may thus exercise editorial 
discretion over the speech and speakers in the forum. This 
Court so ruled in its 1976 decision in Hudgens v. NLRB. 
There, the Court held that a shopping center owner is not a 
state actor subject to First Amendment requirements such 
as the public forum doctrine. 424 U. S., at 520–521; see also 
Lloyd Corp. v. Tanner, 407 U. S. 551, 569–570 (1972); Central 
Hardware Co. v. NLRB, 407 U. S. 539, 547 (1972); Alliance 
for Community Media, 56 F. 3d, at 121–123. 

The Hudgens decision refects a commonsense principle: 
Providing some kind of forum for speech is not an activity 
that only governmental entities have traditionally per-
formed. Therefore, a private entity who provides a forum 
for speech is not transformed by that fact alone into a state 
actor. After all, private property owners and private les-
sees often open their property for speech. Grocery stores 
put up community bulletin boards. Comedy clubs host open 
mic nights. As Judge Jacobs persuasively explained, it “is 
not at all a near-exclusive function of the state to provide 
the forums for public expression, politics, information, or en-
tertainment.” 882 F. 3d, at 311 (opinion concurring in part 
and dissenting in part). 

In short, merely hosting speech by others is not a tradi-
tional, exclusive public function and does not alone transform 
private entities into state actors subject to First Amend-
ment constraints. 

If the rule were otherwise, all private property owners 
and private lessees who open their property for speech 
would be subject to First Amendment constraints and would 
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lose the ability to exercise what they deem to be appropriate 
editorial discretion within that open forum. Private prop-
erty owners and private lessees would face the unappetizing 
choice of allowing all comers or closing the platform alto-
gether. “The Constitution by no means requires such an at-
tenuated doctrine of dedication of private property to public 
use.” Hudgens, 424 U. S., at 519 (internal quotation marks 
omitted). Benjamin Franklin did not have to operate his 
newspaper as “a stagecoach, with seats for everyone.” F. 
Mott, American Journalism 55 (3d ed. 1962). That principle 
still holds true. As the Court said in Hudgens, to hold that 
private property owners providing a forum for speech are 
constrained by the First Amendment would be “to create a 
court-made law wholly disregarding the constitutional basis 
on which private ownership of property rests in this coun-
try.” 424 U. S., at 517 (internal quotation marks omitted). 
The Constitution does not disable private property owners 
and private lessees from exercising editorial discretion over 
speech and speakers on their property.2 

The producers here are seeking in effect to circumvent 
this Court's case law, including Hudgens. But Hudgens 
is sound, and we therefore reaffrm our holding in that 
case.3 

2 A distinct question not raised here is the degree to which the First 
Amendment protects private entities such as Time Warner or MNN from 
government legislation or regulation requiring those private entities to 
open their property for speech by others. Cf. Turner Broadcasting Sys-
tem, Inc. v. FCC, 512 U. S. 622, 636–637 (1994). 

3 In Cornelius v. NAACP Legal Defense & Educational Fund, Inc., this 
Court said in passing dicta that “a speaker must seek access to public 
property or to private property dedicated to public use to evoke First 
Amendment concerns.” 473 U. S. 788, 801 (1985). But Cornelius dealt 
with government-owned property. As Justice Thomas explained in 
Denver Area Educational Telecommunications Consortium, Inc. v. FCC, 
the Court's admittedly imprecise and overbroad phrase in Cornelius is not 
consistent with this Court's case law and should not be read to suggest 
that private property owners or private lessees are subject to First 
Amendment constraints whenever they dedicate their private property to 
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C 

Next, the producers retort that this case differs from Hud-
gens because New York City has designated MNN to operate 
the public access channels on Time Warner's cable system, 
and because New York State heavily regulates MNN with 
respect to the public access channels. Under this Court's 
cases, however, those facts do not establish that MNN is a 
state actor. 

New York City's designation of MNN to operate the public 
access channels is analogous to a government license, a gov-
ernment contract, or a government-granted monopoly. But 
as the Court has long held, the fact that the government 
licenses, contracts with, or grants a monopoly to a private 
entity does not convert the private entity into a state actor— 
unless the private entity is performing a traditional, ex-
clusive public function. See, e. g., San Francisco Arts & 
Athletics, 483 U. S., at 543–544 (exclusive-use rights and cor-
porate charters); Blum, 457 U. S., at 1011 (licenses); Rendell-
Baker, 457 U. S., at 840–841 (contracts); Polk County, 454 
U. S., at 319, n. 9, and 320–322 (law licenses); Jackson, 419 
U. S., at 351–352 (electric monopolies); Columbia Broadcast-
ing System, Inc. v. Democratic National Committee, 412 
U. S. 94, 120–121 (1973) (broadcast licenses); Moose Lodge 
No. 107 v. Irvis, 407 U. S. 163, 176–177 (1972) (liquor li-
censes); cf. Trustees of Dartmouth College v. Woodward, 4 
Wheat. 518, 638–639 (1819) (corporate charters). The same 
principle applies if the government funds or subsidizes a pri-
vate entity. See Blum, 457 U. S., at 1011; Rendell-Baker, 
457 U. S., at 840. 

Numerous private entities in America obtain government 
licenses, government contracts, or government-granted mo-
nopolies. If those facts suffced to transform a private en-

public use or otherwise open their property for speech. 518 U. S. 727, 
827–828 (1996) (opinion concurring in judgment in part and dissenting in 
part). 
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tity into a state actor, a large swath of private entities in 
America would suddenly be turned into state actors and be 
subject to a variety of constitutional constraints on their ac-
tivities. As this Court's many state-action cases amply 
demonstrate, that is not the law. Here, therefore, the City's 
designation of MNN to operate the public access channels on 
Time Warner's cable system does not make MNN a state 
actor. 

So, too, New York State's extensive regulation of MNN's 
operation of the public access channels does not make MNN 
a state actor. Under the State's regulations, air time on the 
public access channels must be free, and programming must 
be aired on a frst-come, frst-served basis. Those regula-
tions restrict MNN's editorial discretion and in effect require 
MNN to operate almost like a common carrier. But under 
this Court's cases, those restrictions do not render MNN a 
state actor. 

In Jackson v. Metropolitan Edison Co., the leading case 
on point, the Court stated that the “fact that a business is 
subject to state regulation does not by itself convert its ac-
tion into that of the State.” 419 U. S., at 350. In that case, 
the Court held that “a heavily regulated, privately owned 
utility, enjoying at least a partial monopoly in the providing 
of electrical service within its territory,” was not a state 
actor. Id., at 358. The Court explained that the “mere ex-
istence” of a “regulatory scheme”—even if “extensive and 
detailed”—did not render the utility a state actor. Id., at 
350, and n. 7. Nor did it matter whether the State had au-
thorized the utility to provide electric service to the commu-
nity, or whether the utility was the only entity providing 
electric service to much of that community. 

This case closely parallels Jackson. Like the electric util-
ity in Jackson, MNN is “a heavily regulated, privately 
owned” entity. Id., at 358. As in Jackson, the regulations 
do not transform the regulated private entity into a state 
actor. 
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Put simply, being regulated by the State does not make 
one a state actor. See Sullivan, 526 U. S., at 52; Blum, 457 
U. S., at 1004; Rendell-Baker, 457 U. S., at 841–842; Jackson, 
419 U. S., at 350; Moose Lodge, 407 U. S., at 176–177. As the 
Court's cases have explained, the “being heavily regulated 
makes you a state actor” theory of state action is entirely 
circular and would signifcantly endanger individual liberty 
and private enterprise. The theory would be especially 
problematic in the speech context, because it could eviscerate 
certain private entities' rights to exercise editorial control 
over speech and speakers on their properties or platforms. 
Not surprisingly, as Justice Thomas has pointed out, this 
Court has “never even hinted that regulatory control, 
and particularly direct regulatory control over a private 
entity's First Amendment speech rights,” could justify 
subjecting the regulated private entity to the constraints 
of the First Amendment. Denver Area, 518 U. S., at 829 
(opinion concurring in judgment in part and dissenting in 
part). 

In sum, we conclude that MNN is not subject to First 
Amendment constraints on how it exercises its editorial dis-
cretion with respect to the public access channels. To be 
sure, MNN is subject to state-law constraints on its editorial 
discretion (assuming those state laws do not violate a federal 
statute or the Constitution). If MNN violates those state 
laws, or violates any applicable contracts, MNN could per-
haps face state-law sanctions or liability of some kind. We 
of course take no position on any potential state-law ques-
tions. We simply conclude that MNN, as a private actor, is 
not subject to First Amendment constraints on how it exer-
cises editorial discretion over the speech and speakers on its 
public access channels. 

III 

Perhaps recognizing the problem with their argument that 
MNN is a state actor under ordinary state-action principles 
applicable to private entities and private property, the pro-
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ducers alternatively contend that the public access channels 
are actually the property of New York City, not the property 
of Time Warner or MNN. On this theory, the producers say 
(and the dissent agrees) that MNN is in essence simply man-
aging government property on behalf of New York City. 

The short answer to that argument is that the public ac-
cess channels are not the property of New York City. Noth-
ing in the record here suggests that a government (federal, 
state, or city) owns or leases either the cable system or the 
public access channels at issue here. Both Time Warner and 
MNN are private entities. Time Warner is the cable opera-
tor, and it owns its cable network, which contains the public 
access channels. MNN operates those public access chan-
nels with its own facilities and equipment. The City does 
not own or lease the public access channels, and the City does 
not possess a formal easement or other property interest in 
those channels. The franchise agreements between the City 
and Time Warner do not say that the City has any property 
interest in the public access channels. On the contrary, the 
franchise agreements expressly place the public access chan-
nels “under the jurisdiction” of MNN. App. 22. Moreover, 
the producers did not allege in their complaint that the City 
has a property interest in the channels. And the producers 
have not cited any basis in state law for such a conclusion. 
Put simply, the City does not have “any formal easement or 
other property interest in those channels.” Denver Area, 
518 U. S., at 828 (opinion of Thomas, J.). 

It does not matter that a provision in the franchise agree-
ments between the City and Time Warner allowed the City 
to designate a private entity to operate the public access 
channels on Time Warner's cable system. Time Warner still 
owns the cable system. And MNN still operates the public 
access channels. To reiterate, nothing in the franchise 
agreements suggests that the City possesses any property 
interest in Time Warner's cable system, or in the public ac-
cess channels on that system. 



818 MANHATTAN COMMUNITY ACCESS CORP. v. HALLECK 

Opinion of the Court 

It is true that the City has allowed the cable operator, 
Time Warner, to lay cable along public rights-of-way in the 
City. But Time Warner's access to public rights-of-way 
does not alter the state-action analysis. For Time Warner, 
as for other cable operators, access to public rights-of-way is 
essential to lay cable and construct a physical cable infra-
structure. See Turner Broadcasting System, Inc. v. FCC, 
512 U. S. 622, 628 (1994). But the same is true for utility 
providers, such as the electric utility in Jackson. Put sim-
ply, a private entity's permission from government to use 
public rights-of-way does not render that private entity a 
state actor. 

Having said all that, our point here should not be read too 
broadly. Under the laws in certain States, including New 
York, a local government may decide to itself operate the 
public access channels on a local cable system (as many local 
governments in New York State and around the country al-
ready do), or could take appropriate steps to obtain a prop-
erty interest in the public access channels. Depending on 
the circumstances, the First Amendment might then con-
strain the local government's operation of the public access 
channels. We decide only the case before us in light of the 
record before us. 

* * * 

It is sometimes said that the bigger the government, the 
smaller the individual. Consistent with the text of the Con-
stitution, the state-action doctrine enforces a critical bound-
ary between the government and the individual, and thereby 
protects a robust sphere of individual liberty. Expanding 
the state-action doctrine beyond its traditional boundaries 
would expand governmental control while restricting indi-
vidual liberty and private enterprise. We decline to do so 
in this case. 

MNN is a private entity that operates public access chan-
nels on a cable system. Operating public access channels on 
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a cable system is not a traditional, exclusive public function. 
A private entity such as MNN who opens its property for 
speech by others is not transformed by that fact alone into 
a state actor. Under the text of the Constitution and our 
precedents, MNN is not a state actor subject to the First 
Amendment. We reverse in relevant part the judgment of 
the Second Circuit, and we remand the case for further pro-
ceedings consistent with this opinion. 

It is so ordered. 

Justice Sotomayor, with whom Justice Ginsburg, Jus-
tice Breyer, and Justice Kagan join, dissenting. 

The Court tells a very reasonable story about a case that 
is not before us. I write to address the one that is. 

This is a case about an organization appointed by the gov-
ernment to administer a constitutional public forum. (It is 
not, as the Court suggests, about a private property owner 
that simply opened up its property to others.) New York 
City (the City) secured a property interest in public-access 
television channels when it granted a cable franchise to a 
cable company. State regulations require those public-
access channels to be made open to the public on terms that 
render them a public forum. The City contracted out the 
administration of that forum to a private organization, peti-
tioner Manhattan Community Access Corporation (MNN). 
By accepting that agency relationship, MNN stepped into 
the City's shoes and thus qualifes as a state actor, subject 
to the First Amendment like any other. 

I 

A 

A cable-television franchise is, essentially, a license to cre-
ate a system for distributing cable TV in a certain area. It 
is a valuable right, usually conferred on a private company 
by a local government. See 47 U. S. C. §§ 522(9)–(10), 
541(a)(2), (b)(1); Turner Broadcasting System, Inc. v. FCC, 
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512 U. S. 622, 628 (1994). A private company cannot enter 
a local cable market without one. § 541(b)(1). 

Cable companies transmit content through wires that 
stretch “between a transmission facility and the television 
sets of individual subscribers.” Id., at 627–628. Creating 
this network of wires is a disruptive undertaking that “en-
tails the use of public rights-of-way and easements.” Id., 
at 628. 

New York State authorizes municipalities to grant cable 
franchises to cable companies of a certain size only if those 
companies agree to set aside at least one public-access chan-
nel. 16 N. Y. Codes, Rules & Regs. §§ 895.1(f), 895.4(b)(1) 
(2016). New York then requires that those public-access 
channels be open to all comers on “a frst-come, frst-served, 
nondiscriminatory basis.” § 895.4(c)(4). Likewise, the 
State prohibits both cable franchisees and local governments 
from “exercis[ing] any editorial control” over the channels, 
aside from regulating obscenity and other unprotected con-
tent. §§ 895.4(c)(8)–(9). 

B 

Years ago, New York City (no longer a party to this suit) 
and Time Warner Entertainment Company (never a party to 
this suit) entered into a cable-franchise agreement. App. 22. 
Time Warner received a cable franchise; the City received 
public-access channels. The agreement also provided that 
the public-access channels would be operated by an inde-
pendent, nonproft corporation chosen by the Manhattan bor-
ough president. But the City, as the practice of other New 
York municipalities confrms, could have instead chosen to 
run the channels itself. See § 895.4(c)(1); Brief for Respond-
ents 35 (citing examples). 

MNN is the independent nonproft that the borough presi-
dent appointed to run the channels; indeed, MNN appears to 
have been incorporated in 1991 for that precise purpose, with 
seven initial board members selected by the borough presi-
dent (though only two thus selected today). See App. 23; 
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Brief for Respondents 7, n. 1. The City arranged for MNN 
to receive startup capital from Time Warner and to be 
funded through franchise fees from Time Warner and other 
Manhattan cable franchisees. App. 23; Brief for New York 
County Lawyers Association (NYCLA) as Amicus Curiae 
27; see also App. to Brief for Respondents 19a. As the bor-
ough president announced upon MNN's formation in 1991, 
MNN's “central charge is to administer and manage all the 
public access channels of the cable television systems in Man-
hattan.” App. to Brief for NYCLA as Amicus Curiae 1. 

As relevant here, respondents DeeDee Halleck and Jesus 
Papoleto Melendez sued MNN in U. S. District Court for the 
Southern District of New York under 42 U. S. C. § 1983. 
They alleged that the public-access channels, “[r]equired by 
state regulation and [the] local franchise agreements,” are “a 
designated public forum of unlimited character”; that the 
City had “delegated control of that public forum to MNN”; 
and that MNN had, in turn, engaged in viewpoint discrimina-
tion in violation of respondents' First Amendment rights. 
App. 39. 

The District Court dismissed respondents' First Amend-
ment claim against MNN. The U. S. Court of Appeals for 
the Second Circuit reversed that dismissal, concluding that 
the public-access channels “are public forums and that 
[MNN's] employees were suffciently alleged to be state 
actors taking action barred by the First Amendment.” 882 
F. 3d 300, 301–302 (2018). Because the case before us arises 
from a motion to dismiss, respondents' factual allegations 
must be accepted as true. Herná ndez v. Mesa, 582 U. S. 
548, 550 (2017) (per curiam). 

II 

I would affrm the judgment below. The channels are 
clearly a public forum: The City has a property interest in 
them, and New York regulations require that access to those 
channels be kept open to all. And because the City (1) had 
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a duty to provide that public forum once it granted a cable 
franchise and (2) had a duty to abide by the First Amend-
ment once it provided that forum, those obligations did not 
evaporate when the City delegated the administration of that 
forum to a private entity. Just as the City would have been 
subject to the First Amendment had it chosen to run the 
forum itself, MNN assumed the same responsibility when it 
accepted the delegation. 

A 

When a person alleges a violation of the right to free 
speech, courts generally must consider not only what was 
said but also in what context it was said. 

On the one hand, there are “public forums,” or settings 
that the government has opened in some way for speech by 
the public (or some subset of it). The Court's precedents 
subdivide this broader category into various subcategories, 
with the level of leeway for government regulation of speech 
varying accordingly. See Minnesota Voters Alliance v. 
Mansky, 585 U. S. 1, 11 (2018). Compare Frisby v. Schultz, 
487 U. S. 474, 480 (1988) (streets and public parks, traditional 
public forums), with Southeastern Promotions, Ltd. v. Con-
rad, 420 U. S. 546, 555 (1975) (city-leased theater, designated 
public forum), with Christian Legal Soc. Chapter of Univ. of 
Cal., Hastings College of Law v. Martinez, 561 U. S. 661, 669, 
679, and n. 12 (2010) (program for registered student organi-
zations, limited public forum). But while many cases turn 
on which type of “forum” is implicated, the important point 
here is that viewpoint discrimination is impermissible in 
them all. See Good News Club v. Milford Central School, 
533 U. S. 98, 106 (2001). 

On the other hand, there are contexts that do not fall 
under the “forum” rubric. For one, there are contexts in 
which the government is simply engaging in its own speech 
and thus has freedom to select the views it prefers. See, 
e. g., Walker v. Texas Div., Sons of Confederate Veterans, 
Inc., 576 U. S. 200, 207–209 (2015) (specialty license plates); 
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Pleasant Grove City v. Summum, 555 U. S. 460, 467–469, 481 
(2009) (privately donated permanent monuments in a public 
park).1 In addition, there are purely private spaces, where 
the First Amendment is (as relevant here) inapplicable. The 
First Amendment leaves a private store owner (or home-
owner), for example, free to remove a customer (or dinner 
guest) for expressing unwanted views. See, e. g., Lloyd 
Corp. v. Tanner, 407 U. S. 551, 569–570 (1972). In these set-
tings, there is no First Amendment right against viewpoint 
discrimination. 

Here, respondents alleged viewpoint discrimination. 
App. 39. So a key question in this case concerns what the 
Manhattan public-access channels are: a public forum of some 
kind, in which a claim alleging viewpoint discrimination 
would be cognizable, or something else, such as government 
speech or purely private property, where picking favored 
viewpoints is appropriately commonplace.2 Neither MNN 
nor the majority suggests that this is an instance of govern-
ment speech. This case thus turns frst and foremost on 
whether the public-access channels are or are not purely pri-
vate property.3 

1 That does not mean that no restrictions apply at all to the govern-
ment's expression in such spaces, but it does mean that the government 
can pick and choose among different views. See Walker, 576 U. S., at 
207–208, 219; Summum, 555 U. S., at 468. 

2 The channels are not, of course, a physical place. Under the Court's 
precedents, that makes no difference: Regardless of whether something 
“is a forum more in a metaphysical than in a spatial or geographic sense, 
. . . the same principles are applicable.” Rosenberger v. Rector and Visi-
tors of Univ. of Va., 515 U. S. 819, 830 (1995) (treating “Student Activities 
Fund” as the forum at issue and citing cases in which a school's mail sys-
tem and a charity drive were the relevant forums). 

3 As discussed below, it is possible that some (or even many) public-
access channels are government speech. The channels that MNN admin-
isters, however, are clearly better thought of as a public forum given the 
New York regulations mandating open and equal access. See infra, at 
827–828, and n. 7. 
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1 

This Court has not defned precisely what kind of govern-
mental property interest (if any) is necessary for a public 
forum to exist. See Cornelius v. NAACP Legal Defense & 
Ed. Fund, Inc., 473 U. S. 788, 801 (1985) (“a speaker must 
seek access to public property or to private property dedi-
cated to public use”). But see ante, at 813, n. 3 (appearing 
to reject the phrase “private property dedicated to public 
use” as “passing dicta”). I assume for the sake of argument 
in this case that public-forum analysis is inappropriate where 
the government lacks a “signifcant property interest con-
sistent with the communicative purpose of the forum.” 
Denver Area Ed. Telecommunications Consortium, Inc. v. 
FCC, 518 U. S. 727, 829 (1996) (Thomas, J., concurring in 
judgment in part and dissenting in part). 

Such an interest is present here. As described above, 
New York State required the City to obtain public-access 
channels from Time Warner in exchange for awarding a cable 
franchise. See supra, at 820. The exclusive right to use 
these channels (and, as necessary, Time Warner's infrastruc-
ture) qualifes as a property interest, akin at the very least 
to an easement. 

The last time this Court considered a case centering on 
public-access channels, fve Justices described an interest 
like the one here as similar to an easement. Although Jus-
tice Breyer did not conclude that a public-access channel 
was indeed a public forum, he likened the cable company's 
agreement to reserve such channels “to the reservation of a 
public easement, or a dedication of land for streets and parks, 
as part of a municipality's approval of a subdivision of land.” 
Denver Area, 518 U. S., at 760–761 ( joined by Stevens and 
Souter, JJ.). And Justice Kennedy observed not only that 
an easement would be an appropriate analogy, id., at 793– 
794 (opinion concurring in part, concurring in judgment in 
part, and dissenting in part, joined by Ginsburg, J.), but 
also that “[p]ublic access channels meet the defnition of a 
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public forum,” id., at 791, “even though they operate over 
property to which the cable operator holds title,” id., at 792; 
see also id., at 792–793 (noting that the entire cable system's 
existence stems from the municipality's decision to grant the 
franchise). What those fve Justices suggested in 1996 re-
mains true today. 

“A common idiom describes property as a `bundle 
of sticks'—a collection of individual rights which, in cer-
tain combinations, constitute property.” United States v. 
Craft, 535 U. S. 274, 278 (2002). Rights to exclude and to 
use are two of the most crucial sticks in the bundle. See id., 
at 283. “State law determines . . . which sticks are in a 
person's bundle,” id., at 278, and therefore defning property 
itself is a state-law exercise.4 As for whether there is a suf-
fcient property interest to trigger First Amendment forum 
analysis, related precedents show that there is. 

As noted above, there is no disputing that Time Warner 
owns the wires themselves. See Turner, 512 U. S., at 628. 
If the wires were a road, it would be easy to defne the pub-
lic's right to walk on it as an easement. See, e. g., In re 
India Street, 29 N. Y. 2d 97, 100–103, 272 N. E 2d 518, 518– 
520 (1971). Similarly, if the wires were a theater, there 
would be no question that a government's long-term lease to 
use it would be suffcient for public-forum purposes. South-
eastern Promotions, 420 U. S., at 547, 555. But some may 
fnd this case more complicated because the wires are not a 
road or a theater that one can physically occupy; they are 
a conduit for transmitting signals that appear as television 
channels. In other words, the question is how to understand 
the right to place content on those channels using those 
wires. 

4 The parties have not pointed this Court to any New York law defni-
tively establishing the status of the channels. But even if there were 
uncertainty about the status of the channels under New York law, that 
would not be a reason to resolve the case against respondents (plaintiffs 
below) at the motion-to-dismiss stage. See infra, at 830, n. 9, 831–832. 
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The right to convey expressive content using someone 
else's physical infrastructure is not new. To give another 
low-tech example, imagine that one company owns a bill-
board and another rents space on that billboard. The renter 
can have a property interest in placing content on the bill-
board for the lease term even though it does not own the 
billboard itself. See, e. g., Naegele Outdoor Advertising Co. 
of Minneapolis v. Lakeville, 532 N. W. 2d 249, 253 (Minn. 
1995); see also In re XAR Corp. v. Di Donato, 76 App. 
Div. 2d 972, 973, 429 N. Y. S. 2d 59, 60 (1980) (“Although 
invariably labeled `leases,' agreements to erect advertising 
signs or to place signs on walls or fences are easements in 
gross”). 

The same principle should operate in this higher tech 
realm. Just as if the channels were a billboard, the City 
obtained rights for exclusive use of the channels by the pub-
lic for the foreseeable future; no one is free to take the chan-
nels away, short of a contract renegotiation. Cf. Craft, 535 
U. S., at 283. The City also obtained the right to administer, 
or delegate the administration of, the channels. The chan-
nels are more intangible than a billboard, but no one believes 
that a right must be tangible to qualify as a property inter-
est. See, e. g., Armstrong v. United States, 364 U. S. 40, 48– 
49 (1960) (treating destruction of valid liens as a taking); 
Adams Express Co. v. Ohio State Auditor, 166 U. S. 185, 219 
(1897) (treating “privileges, corporate franchises, contracts 
or obligations” as taxable property). And it is hardly un-
precedented for a government to receive a right to transmit 
something over a private entity's infrastructure in exchange 
for conferring something of value on that private entity; ex-
amples go back at least as far as the 1800s.5 

5 For example, during the railroad boom, governments obtained not only 
physical easements in favor of the public over tracks used, owned, and 
managed by private railroads, including rights to use the rails and all 
relevant “fxtures and appurtenances,” see, e. g., Lake Superior & Missis-
sippi R. Co. v. United States, 93 U. S. 442, 444, 453–454 (1877), but also, in 
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I do not suggest that the government always obtains a 
property interest in public-access channels created by fran-
chise agreements. But the arrangement here is consistent 
with what the Court would treat as a governmental property 
interest in other contexts. New York City gave Time 
Warner the right to lay wires and sell cable TV. In ex-
change, the City received an exclusive right to send its own 
signal over Time Warner's infrastructure—no different than 
receiving a right to place ads on another's billboards. Those 
rights amount to a governmental property interest in the 
channels, and that property interest is clearly “consistent 
with the communicative purpose of the forum,” Denver Area, 
518 U. S., at 829 (opinion of Thomas, J.). Indeed, it is the 
right to transmit the very content to which New York law 
grants the public open and equal access. 

2 

With the question of a governmental property interest re-
solved, it should become clear that the public-access channels 
are a public forum.6 Outside of classic examples like side-
walks and parks, a public forum exists only where the gov-
ernment has deliberately opened up the setting for speech 
by at least a subset of the public. Cornelius, 473 U. S., at 
802. “Accordingly, the Court has looked to the policy and 
practice of the government,” as well as the nature of the 
property itself, “to ascertain whether it intended to desig-
nate a place not traditionally open to assembly and debate 
as a public forum.” Ibid. For example, a state college 
might make its facilities open to student groups, or a munici-
pality might open up an auditorium for certain public meet-
ings. See id., at 802–803. 

some situations, rights to transmit personnel and freight for free or at 
reduced rates, Ellis, Railroad Land Grant Rates, 1850–1945, 21 J. Land & 
P. U. Econ. 207, 209, 211–212 (1945). 

6 Though the majority disagrees on the property question, I do not take 
it seriously to dispute that this point would follow. See ante, at 816–818. 
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The requisite governmental intent is manifest here. As 
noted above, New York State regulations require that the 
channels be made available to the public “on a frst-come, 
first-served, nondiscriminatory basis.” 16 N. Y. Codes, 
Rules & Regs. § 895.4(c)(4); see also §§ 895.4(c)(8)–(9). The 
State, in other words, mandates that the doors be wide open 
for public expression. MNN's contract with Time Warner 
follows suit. App. 23. And that is essentially how MNN 
itself describes things. See Tr. of Oral Arg. 9 (“We do not 
prescreen videos. We—they come into the door. We put 
them on the air”).7 These regulations “evidenc[e] a clear in-
tent to create a public forum.” Cornelius, 473 U. S., at 802. 

B 
If New York's public-access channels are a public forum, it 

follows that New York cannot evade the First Amendment 
by contracting out administration of that forum to a private 
agent. When MNN took on the responsibility of administer-
ing the forum, it stood in the City's shoes and became a state 
actor for purposes of 42 U. S. C. § 1983. 

This conclusion follows from the Court's decision in West 
v. Atkins, 487 U. S. 42 (1988). The Court in West unani-
mously held that a doctor hired to provide medical care to 
state prisoners was a state actor for purposes of § 1983. Id., 
at 54; see also id., at 58 (Scalia, J., concurring in part and 
concurring in judgment). Each State must provide medical 
care to prisoners, the Court explained, id., at 54, and when 
a State hires a private doctor to do that job, the doctor be-
comes a state actor, “ ̀ clothed with the authority of state 
law,' ” id., at 55. If a doctor hired by the State abuses his 
role, the harm is “caused, in the sense relevant for state-

7 New York may be uncommon (as it often is); public-access channels in 
other States may well have different policies and practices that make them 
more like government speech than constitutional forums. See Brief for 
Respondents 30–31; Brief for American Civil Liberties Union et al. as 
Amici Curiae 13–15. New York's scheme, however, is the only one be-
fore us. 
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action inquiry,” by the State's having incarcerated the pris-
oner and put his medical care in that doctor's hands. Ibid. 

The fact that the doctor was a private contractor, the 
Court emphasized, made no difference. Ibid. It was “the 
physician's function within the state system,” not his 
private-contractor status, that determined whether his con-
duct could “fairly be attributed to the State.” Id., at 55–56. 
Once the State imprisoned the plaintiff, it owed him duties 
under the Eighth Amendment; once the State delegated 
those duties to a private doctor, the doctor became a state 
actor. See ibid.; see also id., at 56–57. If the rule were 
any different, a State would “ ̀ be free to contract out all 
services which it is constitutionally obligated to provide and 
leave its citizens with no means for vindication of those 
rights, whose protection has been delegated to `private' 
actors, when they have been denied.' ” Id., at 56, n. 14. 

West resolves this case. Although the settings are differ-
ent, the legal features are the same: When a government (1) 
makes a choice that triggers constitutional obligations, and 
then (2) contracts out those constitutional responsibilities to 
a private entity, that entity—in agreeing to take on the job— 
becomes a state actor for purposes of § 1983.8 

Not all acts of governmental delegation necessarily trigger 
constitutional obligations, but this one did. New York State 
regulations required the City to secure public-access chan-
nels if it awarded a cable franchise. 16 N. Y. Codes, Rules & 

8 Governments are, of course, not constitutionally required to open pris-
ons or public forums, but once they do either of these things, constitutional 
obligations attach. The rule that a government may not evade the Con-
stitution by substituting a private administrator, meanwhile, is not a 
prison-specifc rule. More than 50 years ago, for example, this Court 
made clear in Evans v. Newton, 382 U. S. 296 (1966), that the city of Macon, 
Georgia, could not evade the Fourteenth Amendment's Equal Protection 
Clause by handing off control of a park to a group “of `private' trustees.” 
Id., at 301. Rather, “the public character of [the] park require[d] that it 
be treated as a public institution subject to the command of the Fourteenth 
Amendment, regardless of who ha[d] title under state law.” Id., at 302. 
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Regs. § 895.4(b)(1). The City did award a cable franchise. 
The State's regulations then required the City to make the 
channels it obtained available on a “frst-come, frst-served, 
nondiscriminatory basis.” 9 § 895.4(c)(4). That made the 
channels a public forum. See supra, at 828. Opening a 
public forum, in turn, entailed First Amendment obligations. 

The City could have done the job itself, but it instead dele-
gated that job to a private entity, MNN. MNN could have 
said no, but it said yes. (Indeed, it appears to exist entirely 
to do this job.) By accepting the job, MNN accepted the 
City's responsibilities. See West, 487 U. S., at 55. The 
First Amendment does not fall silent simply because a gov-
ernment hands off the administration of its constitutional du-
ties to a private actor. 

III 

The majority acknowledges that the First Amendment 
could apply when a local government either (1) has a prop-

9 Accordingly, this is not a case in which a private entity has been asked 
to exercise standardless discretion. See, e. g., American Mfrs. Mut. Ins. 
Co. v. Sullivan, 526 U. S. 40, 52 (1999). Had New York law left MNN free 
to choose its favorite submissions, for example, a different result might 
well follow. 

MNN has suggested to this Court that its contract with Time Warner 
allows it “to curate content, to decide to put shows together on one of our 
channels or a different channel.” Tr. of Oral Arg. 6; see Reply Brief 9. 
But MNN's contract cannot defeat New York law's “frst-come, frst-
served, nondiscriminatory” scheduling requirement, 16 N. Y. Codes, 
Rules & Regs. § 895.4(c)(4), and the discretion MNN asserts seems to be 
at most some limited authority to coordinate the exact placement and tim-
ing of the content it is obliged to accept indiscriminately, see Tr. of Oral 
Arg. 25–26. That seems akin to the authority to make reasonable time, 
place, and manner provisions, which is consistent with administering any 
public forum. See Ward v. Rock Against Racism, 491 U. S. 781, 791 
(1989). As for any factual assertions about how the channels are operated 
in practice, this case arises from MNN's motion to dismiss, so the facts 
asserted against it must be accepted as true. Herná ndez v. Mesa, 582 
U. S. 548, 550 (2017) (per curiam). And any uncertainty about the facts 
or New York law, in any event, would be a reason to vacate and remand, 
not reverse. 
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erty interest in public-access channels or (2) is more directly 
involved in administration of those channels than the City is 
here. Ante, at 817. And it emphasizes that it “decide[s] 
only the case before us in light of the record before us.” 
Ibid. These case-specifc qualifers sharply limit the imme-
diate effect of the majority's decision, but that decision is 
still meaningfully wrong in two ways. First, the majority 
erroneously decides the property question against the plain-
tiffs as a matter of law. Second, and more fundamentally, 
the majority mistakes a case about the government choosing 
to hand off responsibility to an agent for a case about a pri-
vate entity that simply enters a marketplace. 

A 

The majority's explanation for why there is no governmen-
tal property interest here, ante, at 816–818, does not hold 
up. The majority focuses on the fact that “[b]oth Time 
Warner and MNN are private entities”; that Time Warner 
“owns its cable network, which contains the public access 
channels”; and that “MNN operates those public access chan-
nels with its own facilities and equipment.” Ante, at 817; 
see also ante, at 818. Those considerations cannot resolve 
this case. The issue is not who owns the cable network or 
that MNN uses its own property to operate the channels. 
The key question, rather, is whether the channels themselves 
are purely private property. An advertiser may not own a 
billboard, but that does not mean that its long-term lease is 
not a property interest. See supra, at 826. 

The majority also says that “[n]othing in the record here 
suggests that a government . . . owns or leases either the 
cable system or the public access channels at issue here.” 
Ante, at 817. But the cable system itself is irrelevant, and, 
as explained above, the details of the exchange that yielded 
Time Warner's cable franchise suggest a governmental prop-
erty interest in the channels. See supra, at 824–827. 

The majority observes that “the franchise agreements 
expressly place the public access channels `under the juris-
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diction' of MNN,” ante, at 817, but that language simply de-
scribes the City's appointment of MNN to administer the 
channels. The majority also chides respondents for failing 
to “alleg[e] in their complaint that the City has a property 
interest in the channels,” ibid., but, fairly read, respondents' 
complaint includes such an assertion.10 In any event, any 
ambiguity or imprecision does not justify resolving the case 
against respondents at the motion-to-dismiss stage. To the 
extent the majority has doubts about respondents' com-
plaint—or factual or state-law issues that may bear upon the 
existence of a property interest—the more prudent course 
would be to vacate and remand for the lower courts to con-
sider those matters more fully. In any event, as I have ex-
plained, the best course of all would be to affrm. 

B 

More fundamentally, the majority's opinion erroneously 
fxates on a type of case that is not before us: one in which 
a private entity simply enters the marketplace and is then 

10 Respondents alleged that the City “created an electronic public 
forum” and “delegat[ed] control of that forum to” MNN. App. 17. They 
further alleged that “[a]lmost all cable franchise agreements require cable 
operators—as a condition for easements to use the public rights-of-way— 
to dedicate some channels for programming by the public,” id., at 20, in-
voked the state regulations requiring the designation of a channel here, 
id., at 21, and then alleged that the City's franchise agreement “requires 
Time Warner to set aside” the channels, id., at 22. While the complaint 
does not use the words “property interest,” those allegations can be read 
to include the idea that whatever was “set aside” or “dedicate[d],” id., at 
20, 22, qualifed as a suffcient City property interest to support respond-
ents' assertion of a public forum. Cf. People v. Brooklyn & Queens Tran-
sit Corp., 273 N. Y. 394, 400–401, 7 N. E. 2d 833, 835 (1937) (discussing 
dedications of property to public use); cf. also Denver Area Ed. Telecom-
munications Consortium, Inc. v. FCC, 518 U. S. 727, 794 (1996) (Kennedy, 
J., concurring in part, concurring in judgment in part, and dissenting in 
part) (noting this theory). 
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subject to government regulation. The majority swings 
hard at the wrong pitch. 

The majority focuses on Jackson v. Metropolitan Edison 
Co., 419 U. S. 345 (1974), which is a paradigmatic example of 
a line of cases that reject § 1983 liability for private actors 
that simply operate against a regulatory backdrop. Jackson 
emphasized that the “fact that a business is subject to state 
regulation does not by itself convert its action into that of 
the State.” Id., at 350; accord, ante, at 815. Thus, the fact 
that a utility company entered the marketplace did not make 
it a state actor, even if it was highly regulated. See Jack-
son, 419 U. S., at 358; accord, ante, at 815. The same rule 
holds, of course, for private comedy clubs and grocery stores. 
See ante, at 812.11 

11 There was a time when this Court's precedents may have portended 
the kind of First Amendment liability for purely private property owners 
that the majority spends so much time rejecting. See Marsh v. Alabama, 
326 U. S. 501, 505–509 (1946) (treating a company-owned town as subject 
to the First Amendment); Food Employees v. Logan Valley Plaza, Inc., 
391 U. S. 308, 315–320, and n. 9, 325 (1968) (extending Marsh to cover a 
private shopping center to the extent that it sought to restrict speech 
about its businesses). But the Court soon stanched that trend. See 
Lloyd Corp. v. Tanner, 407 U. S. 551, 561–567 (1972) (cabining Marsh and 
refusing to extend Logan Valley); Hudgens v. NLRB, 424 U. S. 507, 518 
(1976) (making clear that “the rationale of Logan Valley did not survive” 
Lloyd). Ever since, this Court has been reluctant to fnd a “public func-
tion” when it comes to “private commercial transactions” (even if they 
occur against a legal or regulatory backdrop), see, e. g., Flagg Bros., Inc. v. 
Brooks, 436 U. S. 149, 161–163 (1978), instead requiring a closer connection 
between the private entity and a government or its agents, see, e. g., Brent-
wood Academy v. Tennessee Secondary School Athletic Assn., 531 U. S. 
288, 298 (2001) (nonproft interscholastic athletic association “pervasive[ly] 
entwine[d]” with governmental institutions and offcials); Lugar v. Edmon-
dson Oil Co., 457 U. S. 922, 942 (1982) (state-created system “whereby state 
offcials [would] attach property on the ex parte application of one party 
to a private dispute”); see also Burton v. Wilmington Parking Authority, 
365 U. S. 715, 723–725 (1961) (restaurant in municipal parking garage 
partly maintained by municipal agency); accord, ante, at 809–810. Jack-
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The Jackson line of cases is inapposite here. MNN is not 
a private entity that simply ventured into the marketplace. 
It occupies its role because it was asked to do so by the City, 
which secured the public-access channels in exchange for giv-
ing up public rights of way, opened those channels up (as 
required by the State) as a public forum, and then deputized 
MNN to administer them. That distinguishes MNN from a 
private entity that simply sets up shop against a regulatory 
backdrop. To say that MNN is nothing more than a private 
organization regulated by the government is like saying that 
a waiter at a restaurant is an independent food seller who 
just happens to be highly regulated by the restaurant's 
owners. 

The majority also relies on the Court's statements that 
its “public function” test requires that a function have been 
“traditionally and exclusively performed” by the govern-
ment. Ante, at 809 (emphasis deleted); see Jackson, 419 
U. S., at 352. Properly understood, that rule cabins liability 
in cases, such as Jackson, in which a private actor ventures 
of its own accord into territory shared (or regulated) by the 
government (e. g., by opening a power company or a shopping 
center). The Court made clear in West that the rule did not 
reach further, explaining that “the fact that a state employ-
ee's role parallels one in the private sector” does not pre-
clude a fnding of state action. 487 U. S., at 56, n. 15. 

When the government hires an agent, in other words, the 
question is not whether it hired the agent to do something 
that can be done in the private marketplace too. If that 
were the key question, the doctor in West would not have 
been a state actor. Nobody thinks that orthopedics is a 
function “traditionally exclusively reserved to the State,” 
Jackson, 419 U. S., at 352. 

The majority consigns West to a footnote, asserting that 
its “scenario is not present here because the government has 

son exemplifes the line of cases that supplanted cases like Logan Valley— 
not cases like this one. 
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no [constitutional] obligation to operate public access chan-
nels.” Ante, at 810, n. 1. The majority suggests that West 
is different because “the State was constitutionally obligated 
to provide medical care to prison inmates.” Ante, at 810, 
n. 1. But what the majority ignores is that the State in 
West had no constitutional obligation to open the prison or 
incarcerate the prisoner in the frst place; the obligation to 
provide medical care arose when it made those prior choices. 

The City had a comparable constitutional obligation here— 
one brought about by its own choices, made against a state-
law backdrop. The City, of course, had no constitutional ob-
ligation to award a cable franchise or to operate public-access 
channels. But once the City did award a cable franchise, 
New York law required the City to obtain public-access chan-
nels, see supra, at 820, and to open them up as a public 
forum, see supra, at 827–828. That is when the City's obli-
gation to act in accordance with the First Amendment with 
respect to the channels arose. That is why, when the City 
handed the administration of that forum off to an agent, the 
Constitution followed. See supra, at 828–830.12 

The majority is surely correct that “when a private entity 
provides a forum for speech, the private entity is not ordi-
narily constrained by the First Amendment.” Ante, at 812. 
That is because the majority is not talking about constitu-
tional forums—it is talking about spaces where private enti-
ties have simply invited others to come speak. A comedy 

12 Jackson v. Metropolitan Edison Co., 419 U. S. 345 (1974), by contrast, 
exemplifes a type of case in which a private actor provides a service that 
there is no governmental obligation to provide at all. See id., at 353 (no 
state requirement for government to provide utility service); see also, e. g., 
Hudgens, 424 U. S. 507 (shopping center). In West v. Atkins, 487 U. S. 
42 (1988), by contrast, the prison was obligated to provide healthcare in 
accordance with the Eighth Amendment to its prisoners once it incarcer-
ated them, and here, the City was required to provide a public forum to 
its residents in accordance with the First Amendment once it granted the 
cable franchise. See supra, at 828–830. 
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club can decide to open its doors as wide as it wants, but it 
cannot appoint itself as a government agent. The difference 
is between providing a service of one's own accord and being 
asked by the government to administer a constitutional re-
sponsibility (indeed, here, existing to do so) on the govern-
ment's behalf.13 

To see more clearly the difference between the cases 
on which the majority fxates and the present case, leave 
aside the majority's private comedy club. Imagine instead 
that a state college runs a comedy showcase each year, rent-
ing out a local theater and, pursuant to state regulations 
mandating open access to certain kinds of student activities, 
allowing students to sign up to perform on a frst-come, frst-
served basis. Cf. Rosenberger v. Rector and Visitors of 
Univ. of Va., 515 U. S. 819 (1995). After a few years, the 
college decides that it is tired of running the show, so it hires 
a performing-arts nonproft to do the job. The nonproft 
prefers humor that makes fun of a certain political party, so 
it allows only student acts that share its views to participate. 
Does the majority believe that the nonproft is indistinguish-
able, for purposes of state action, from a private comedy club 
opened by local entrepreneurs? 

I hope not. But two dangers lurk here regardless. On 
the one hand, if the City's decision to outsource the channels 
to a private entity did render the First Amendment irrele-
vant, there would be substantial cause to worry about the 
potential abuses that could follow. Can a state university 
evade the First Amendment by hiring a nonproft to appor-

13 Accordingly, the majority need not fear that “all private property own-
ers and private lessees who open their property for speech [c]ould be sub-
ject to First Amendment constraints.” Ante, at 812. Those kinds of 
entities are not the government's agents; MNN is. Whether such entities 
face “extensive regulation” or require “government licenses, government 
contracts, or government-granted monopolies,” ante, at 814, 815, is imma-
terial, so long as they have not accepted the government's request to fulfll 
the government's duties on its behalf. 
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tion funding to student groups? Can a city do the same by 
appointing a corporation to run a municipal theater? What 
about its parks? 

On the other hand, the majority hastens to qualify its deci-
sion, see ante, at 810, n. 1, 818, and to cabin it to the specifc 
facts of this case, ante, at 818. Those are prudent limita-
tions. Even so, the majority's focus on Jackson still risks 
sowing confusion among the lower courts about how and 
when government outsourcing will render any abuses that 
follow beyond the reach of the Constitution. 

In any event, there should be no confusion here. MNN is 
not a private entity that ventured into the marketplace and 
found itself subject to government regulation. It was asked 
to do a job by the government and compensated accordingly. 
If it does not want to do that job anymore, it can stop (sub-
ject, like any other entity, to its contractual obligations). 
But as long as MNN continues to wield the power it was 
given by the government, it stands in the government's 
shoes and must abide by the First Amendment like any other 
government actor. 

IV 

This is not a case about bigger governments and smal-
ler individuals, ante, at 818; it is a case about principals 
and agents. New York City opened up a public forum on 
public-access channels in which it has a property inter-
est. It asked MNN to run that public forum, and MNN ac-
cepted the job. That makes MNN subject to the First 
Amendment, just as if the City had decided to run the public 
forum itself. 

While the majority emphasizes that its decision is narrow 
and factbound, ibid., that does not make it any less mis-
guided. It is crucial that the Court does not continue to 
ignore the reality, fully recognized by our precedents, that 
private actors who have been delegated constitutional re-
sponsibilities like this one should be accountable to the Con-
stitution's demands. I respectfully dissent. 
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May 24, 28, 2019 587 U. S. 

No. 18A1166. Chabot et al. v. Ohio A. Philip Randolph 
Institute et al. Application for stay, presented to Justice 
Sotomayor, and by her referred to the Court, granted, and it is 
ordered that the order of the United States District Court for 
the Southern District of Ohio, case No. 1:18–CV–00357, entered 
May 3, 2019, is stayed pending the timely fling and disposition 
of an appeal in this Court or further order of this Court. 

No. 18A1170. Michigan Senate et al. v. League of Women 
Voters of Michigan et al. Application for stay, presented to 
Justice Sotomayor, and by her referred to the Court, granted, 
and it is ordered that the order of the United States District 
Court for the Eastern District of Michigan, case No. 2:17–CV– 
14148, entered April 25, 2019, is stayed pending the timely fling 
and disposition of an appeal in this Court or further order of 
this Court. 

No. 18A1171. Chateld et al. v. League of Women Vot-
ers of Michigan et al. Application for stay, presented to Jus-
tice Sotomayor, and by her referred to the Court, granted, and 
it is ordered that the order of the United States District Court 
for the Eastern District of Michigan, case No. 2:17–CV–14148, 
entered April 25, 2019, is stayed pending the timely fling and 
disposition of an appeal in this Court or further order of this 
Court. 

May 28, 2019 

Certiorari Granted—Reversed. (See Box v. Planned Parenthood 
of Ind. and Ky., Inc., 587 U. S. 490 (2019) (per curiam).) 

Miscellaneous Orders 
No. 18A296. Barnes v. Commission for Lawyer Discipline 

of the State Bar of Texas. Application to fle petition for 
writ of certiorari in excess of the page limitation, addressed to 
Justice Ginsburg and referred to the Court, denied. 

No. 18M162. Randolph v. Wetzel, Secretary, Pennsylva-
nia Department of Corrections, et al.; and 

No. 18M163. Benham v. Hagen. Motions to direct the Clerk 
to fle petitions for writs of certiorari out of time denied. 

No. 18–556. Kansas v. Glover. Sup. Ct. Kan. [Certiorari 
granted, 587 U. S. 918.] Motion of petitioner to dispense with 
printing joint appendix granted. 



ORDERS 1025 

587 U. S. May 28, 2019 

No. 18–8060. Solberg v. First National Bank & Trust Co. 
of Williston et al. Sup. Ct. N. D. Motion of petitioner for 
reconsideration of order denying leave to proceed in forma pau-
peris [587 U. S. 937] denied. 

No. 18–8061. Grigsby v. Baltazar, Warden. C. A. 10th Cir. 
Motion of petitioner for reconsideration of order denying leave 
to proceed in forma pauperis [587 U. S. 916] denied. Justice 
Gorsuch took no part in the consideration or decision of this 
motion. 

No. 18–9057. In re Kaufman. Petition for writ of habeas 
corpus denied. 

No. 18–8929. In re Flanders. Petition for writ of manda-
mus denied. 

Certiorari Granted 

No. 17–1678. Hernandez et al. v. Mesa. C. A. 5th Cir. 
Certiorari granted limited to Question 1 presented by the peti-
tion. Reported below: 885 F. 3d 811. 

Certiorari Denied. (See also Box v. Planned Parenthood of Ind. 
and Ky., Inc., 587 U. S. 490 (2019) (per curiam).) 

No. 18–803. Dolin v. GlaxoSmithKline, LLC, fka Smith-
Kline Beecham Corp. C. A. 7th Cir. Certiorari denied. Re-
ported below: 901 F. 3d 803. 

No. 18–891. Jim v. United States; and 
No. 18–895. Miccosukee Tribe of Indians of Florida v. 

United States. C. A. 11th Cir. Certiorari denied. Reported 
below: 891 F. 3d 1242. 

No. 18–923. Carter, Next Friend of A. D. et al., et al. 
v. Sweeney, Assistant Secretary of Bureau of Indian Af-
fairs, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 743 Fed. Appx. 823. 

No. 18–937. Manriquez v. Diaz, Acting Secretary, Cali-
fornia Department of Corrections and Rehabilitation. 
Sup. Ct. Cal. Certiorari denied. 

No. 18–1022. Murphy v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. 
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No. 18–1225. Matsiborchuk v. Holcombe. C. A. 2d Cir. 
Certiorari denied. Reported below: 747 Fed. Appx. 875. 

No. 18–1231. Xiu Jain Sun v. Ohene et al. App. Div., Sup. 
Ct. N. Y., 2d Jud. Dept. Certiorari denied. 

No. 18–1235. Ribakoff v. City of Long Beach, California, 
et al. Ct. App. Cal., 2d App. Dist., Div. 9. Certiorari denied. 
Reported below: 27 Cal. App. 5th 150, 238 Cal. Rptr. 3d 81. 

No. 18–1236. Hiran et al. v. Deutsche Bank National 
Trust Co. et al. Sup. Ct. Tex. Certiorari denied. 

No. 18–1238. Gounder v. Progressive Credit Union et al. 
Ct. App. N. Y. Certiorari denied. Reported below: 32 N. Y. 3d 
1040, 113 N. E. 3d 454. 

No. 18–1242. Glenn v. Nordic Services, Inc. Ct. App. 
Wash. Certiorari denied. Reported below: 3 Wash. App. 2d 
1032. 

No. 18–1261. Comanche Nation of Oklahoma v. Zinke, 
Secretary of the Interior, et al. C. A. 10th Cir. Certio-
rari denied. Reported below: 754 Fed. Appx. 768. 

No. 18–1263. Braun v. Department of the Interior et al. 
C. A. D. C. Cir. Certiorari denied. 

No. 18–1271. White et al. v. Chevron Corp. et al. C. A. 
9th Cir. Certiorari denied. Reported below: 752 Fed. Appx. 453. 

No. 18–1291. Thurman et al. v. Judicial Correction 
Services, Inc., et al. C. A. 11th Cir. Certiorari denied. Re-
ported below: 760 Fed. Appx. 733. 

No. 18–1293. Evergreen Freedom Foundation, dba Free-
dom Foundation v. Washington. Sup. Ct. Wash. Certiorari 
denied. Reported below: 192 Wash. 2d 782, 432 P. 3d 805. 

No. 18–1302. Cohen, Chapter 7 Trustee v. Chernushin. 
C. A. 10th Cir. Certiorari denied. Reported below: 911 F. 3d 
1265. 

No. 18–1305. O’Neill v. Unum Life Insurance Company 
of America. C. A. 6th Cir. Certiorari denied. 
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No. 18–1310. Clement v. Durban et al. Ct. App. N. Y. 
Certiorari denied. Reported below: 32 N. Y. 3d 337, 115 N. E. 
3d 614. 

No. 18–1314. Meador et al. v. Apple, Inc. C. A. 5th Cir. 
Certiorari denied. Reported below: 911 F. 3d 260. 

No. 18–1322. Alliance to End Chickens as Kaporos 
et al. v. New York City Police Department et al. Ct. App. 
N. Y. Certiorari denied. Reported below: 32 N. Y. 3d 1091, 114 
N. E. 3d 1070. 

No. 18–1324. Watts et ux. v. Entergy Arkansas, Inc. Ct. 
App. Ark. Certiorari denied. Reported below: 2018 Ark. App. 
539, 561 S. W. 3d 774. 

No. 18–1325. Vogt v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 18–1336. Reed v. United States; and 
No. 18–9001. Reed v. United States. C. A. 5th Cir. Cer-

tiorari denied. Reported below: 908 F. 3d 102. 

No. 18–1370. Burke et al. v. Deutsche Bank National 
Trust Co. C. A. 5th Cir. Certiorari denied. Reported below: 
902 F. 3d 548. 

No. 18–7139. Gipson v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 746 Fed. Appx. 364. 

No. 18–7500. Mann v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 899 F. 3d 898. 

No. 18–7536. Reeves v. Vannoy, Warden. Sup. Ct. La. 
Certiorari denied. Reported below: 2018–0270 (La. 10/15/18), 254 
So. 3d 665. 

No. 18–7581. Erwin v. Warden, Federal Correctional 
Institution Coleman-Low. C. A. 11th Cir. Certiorari denied. 

No. 18–7599. Moreno Ornelas v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 906 F. 3d 1138. 

No. 18–7652. Anderson v. Colorado. Ct. App. Colo. Cer-
tiorari denied. 
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No. 18–7868. Burgett v. General Store No. Two, Inc., dba 
Marsh’s Sunfresh Market, et al. C. A. 8th Cir. Certiorari 
denied. Reported below: 727 Fed. Appx. 898. 

No. 18–7961. Martinko v. New Hampshire. Sup. Ct. N. H. 
Certiorari denied. Reported below: 171 N. H. 239, 194 A. 3d 69. 

No. 18–8202. Martinez Escobar v. United States. C. A. 
8th Cir. Certiorari denied. Reported below: 909 F. 3d 228. 

No. 18–8389. Wilson v. Ford, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 898 F. 3d 1314. 

No. 18–8453. Spencer v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 259 So. 3d 712. 

No. 18–8487. Neysmith v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 192 A. 3d 184. 

No. 18–8488. Mitchell v. Precythe, Director, Missouri 
Department of Corrections, et al. C. A. 8th Cir. Certio-
rari denied. 

No. 18–8505. Burrell v. Loungo et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 750 Fed. Appx. 149. 

No. 18–8511. Carlson et vir v. Piper, Commissioner, 
Minnesota Department of Human Services, et al. Ct. 
App. Minn. Certiorari denied. 

No. 18–8513. Halper v. Passes. Ct. App. Colo. Certiorari 
denied. 

No. 18–8515. Drake v. Murphy, Austin, Adams, Schoen-
feld, et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 740 Fed. Appx. 91. 

No. 18–8517. Hall v. Sprint Corp. C. A. 4th Cir. Certio-
rari denied. Reported below: 731 Fed. Appx. 228. 

No. 18–8529. Smith v. Illinois. App. Ct. Ill., 4th Dist. Cer-
tiorari denied. Reported below: 2018 IL App (4th) 150856–U. 

No. 18–8530. Young v. Inch, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 
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No. 18–8546. Murray v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 262 So. 3d 26. 

No. 18–8547. Biggs v. Washington. Ct. App. Wash. Cer-
tiorari denied. Reported below: 3 Wash. App. 2d 1017. 

No. 18–8550. Flowers v. Uriarte et al. Sup. Ct. Fla. 
Certiorari denied. 

No. 18–8551. Ibeabuchi v. Arizona. Ct. App. Ariz. Certio-
rari denied. 

No. 18–8552. Gaines v. Busnardo et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 735 Fed. Appx. 799. 

No. 18–8554. Hettinga v. Loumena. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 

No. 18–8555. Floyd v. Johnson et al. C. A. 5th Cir. Cer-
tiorari denied. 

No. 18–8557. Ruiz v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. 

No. 18–8562. Tice v. Dennis. C. A. 4th Cir. Certiorari de-
nied. Reported below: 733 Fed. Appx. 114. 

No. 18–8563. Grayer v. Filliyaw, Warden, et al. C. A. 
5th Cir. Certiorari denied. Reported below: 737 Fed. Appx. 215. 

No. 18–8565. Jackson v. Texas. Ct. App. Tex., 6th Dist. 
Certiorari denied. Reported below: 487 S. W. 3d 648. 

No. 18–8569. Bonnell v. Ohio. Sup. Ct. Ohio. Certiorari 
denied. Reported below: 155 Ohio St. 3d 176, 2018-Ohio-4069, 
119 N. E. 3d 1285. 

No. 18–8572. Jones v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 262 So. 3d 708. 

No. 18–8573. Atterberry v. Varga, Warden. C. A. 7th 
Cir. Certiorari denied. 

No. 18–8578. Williams v. Illinois. App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 2018 IL App (3d) 160556–U. 
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No. 18–8588. Rossy v. Lupkin et al. C. A. 11th Cir. Cer-
tiorari denied. 

No. 18–8595. Wallace v. Louisiana Department of Public 
Safety and Corrections. Sup. Ct. La. Certiorari denied. 
Reported below: 2018–0047 (La. 1/8/19), 260 So. 3d 588. 

No. 18–8598. Magana v. Wells Fargo Bank, N. A., as 
Trustee for the Benet of Certicate Holders of Asset 
Backed Pass Through Certicate Series 2004–MCW, et al. 
C. A. 2d Cir. Certiorari denied. 

No. 18–8605. Swecker et ux. v. Department of Agricul-
ture et al. C. A. 8th Cir. Certiorari denied. Reported 
below: 741 Fed. Appx. 349. 

No. 18–8621. Ingram v. Prelesnik, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 730 Fed. Appx. 304. 

No. 18–8663. Mallory v. Barr, Attorney General. C. A. 
6th Cir. Certiorari denied. 

No. 18–8667. Anson v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 18–8701. Franklin v. Florida. Sup. Ct. Fla. Certio-
rari denied. Reported below: 258 So. 3d 1239. 

No. 18–8732. Miller v. Inch, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 18–8749. Blanks v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 746 Fed. Appx. 278. 

No. 18–8750. Campbell v. United States District Court 
for the Northern District of Illinois. C. A. 7th Cir. Cer-
tiorari denied. 

No. 18–8758. Gaston v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 740 Fed. Appx. 576. 

No. 18–8760. Jones v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 18–8769. Rios-Rivera v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 913 F. 3d 38. 
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No. 18–8791. Bissonette v. Dooley, Warden, et al. C. A. 
8th Cir. Certiorari denied. 

No. 18–8793. Burstein v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 760 Fed. Appx. 893. 

No. 18–8794. Ball v. United States. C. A. 8th Cir. Cer-
tiorari denied. 

No. 18–8795. Armendariz-Chavez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 747 Fed. Appx. 266. 

No. 18–8796. Copeland v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 738 Fed. Appx. 791. 

No. 18–8797. Lopez-Zuniga v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 909 F. 3d 906. 

No. 18–8799. Lockwood v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 18–8807. Quintero-Corral v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 749 Fed. Appx. 945. 

No. 18–8811. King v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 755 Fed. Appx. 859. 

No. 18–8817. Clark v. United States District Court for 
the Northern District of New York. C. A. 2d Cir. Certio-
rari denied. 

No. 18–8819. Reveles-Santana v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 747 Fed. Appx. 996. 

No. 18–8827. McShan v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 757 Fed. Appx. 454. 

No. 18–8828. Overby v. Pennsylvania (two judgments). 
Super. Ct. Pa. Reported below: 185 A. 3d 1142 (both judgments). 
Certiorari denied. 

No. 18–8832. Annamalai v. Harmon, Warden. C. A. 11th 
Cir. Certiorari denied. Reported below: 760 Fed. Appx. 843. 

No. 18–8846. Lopez Cuellar v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 748 Fed. Appx. 274. 
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No. 18–8847. Bocanegra v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 747 Fed. Appx. 998. 

No. 18–8854. Zinnel v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 725 Fed. Appx. 453. 

No. 18–8860. Clum v. Beasley, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 18–8866. Brakeall v. Dooley, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 18–8869. Davenport, aka Flama v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 752 Fed. 
Appx. 476. 

No. 18–8870. Taylor v. Jones. C. A. 5th Cir. Certiorari de-
nied. Reported below: 749 Fed. Appx. 305. 

No. 18–8873. Thomas v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 748 Fed. Appx. 161. 

No. 18–8874. White, aka Braithwaite, aka Valentine, 
aka Brown v. United States. C. A. 3d Cir. Certiorari denied. 
Reported below: 748 Fed. Appx. 446. 

No. 18–8879. Arojojoye v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 749 Fed. Appx. 461. 

No. 18–8882. Donaldson v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 18–8889. Flanders v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 18–8895. Watkins v. Massachusetts. App. Ct. Mass. 
Certiorari denied. Reported below: 93 Mass. App. 1105, 103 N. E. 
3d 770. 

No. 18–8896. Volis v. Housing Authority of the City of 
Los Angeles et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 753 Fed. Appx. 430. 

No. 18–8909. Gentles v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 18–8910. Fisher v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 740 Fed. Appx. 77. 
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No. 18–8912. Flores v. United States. C. A. 3d Cir. Cer-
tiorari denied. 

No. 18–8913. Aguilera-Alvarez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 747 Fed. Appx. 
975. 

No. 18–8915. Zepeda v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 18–8917. Aguilar v. Ford, Attorney General of Ne-
vada, et al. C. A. 9th Cir. Certiorari denied. 

No. 18–8924. Weaver v. Bowersox, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 18–8928. Guillen v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 755 Fed. Appx. 643. 

No. 18–8931. Coleman v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 748 Fed. Appx. 403. 

No. 18–8932. Sanders v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 909 F. 3d 895. 

No. 18–8935. Miserendino v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 741 Fed. Appx. 949. 

No. 18–8940. Chi v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 757 Fed. Appx. 407. 

No. 18–8943. Concepcion v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 748 Fed. Appx. 904. 

No. 18–8948. Morales-De Jesus v. United States. C. A. 
1st Cir. Certiorari denied. Reported below: 896 F. 3d 122. 

No. 18–8949. Muhammad v. Taylor, Warden. C. A. 11th 
Cir. Certiorari denied. 

No. 18–8952. Murphy v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 737 Fed. Appx. 175. 

No. 18–8956. Jucutan v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 756 Fed. Appx. 691. 

No. 18–8957. Goss v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 748 Fed. Appx. 620. 



1034 OCTOBER TERM, 2018 

May 28, 2019 587 U. S. 

No. 18–8961. 
Certiorari denied. 

No. 18–8964. 

Thomas v. United States. 

Miranda-Manuel v. United 

C. A. 8th Cir. 

States. C. A. 
5th Cir. Certiorari denied. Reported below: 748 Fed. Appx. 613. 

No. 18–8965. Olla v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 754 Fed. Appx. 168. 

No. 18–8968. Mathis v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 18–8978. Reid v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 744 Fed. Appx. 850. 

No. 18–8980. Louis v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 596 Fed. Appx. 167. 

No. 18–8983. Edwards v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 905 F. 3d 1026. 

No. 18–8985. Johnson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 916 F. 3d 701. 

No. 18–8995. Anderson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 732 Fed. Appx. 217. 

No. 18–8996. Dyab v. United States. C. A. 8th Cir. Cer-
tiorari denied. 

No. 18–8997. Williams v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 263 So. 3d 34. 

No. 18–8998. Garcia v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 761 Fed. Appx. 815. 

No. 18–8999. Hillstrom v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 760 Fed. Appx. 836. 

No. 18–9003. Brown v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 749 Fed. Appx. 291. 

No. 18–9006. Boles v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 914 F. 3d 95. 

No. 18–9010. Mayokok v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 747 Fed. Appx. 441. 

No. 18–9020. Marshall v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 748 Fed. Appx. 533. 
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No. 18–9026. Meliton-Salto v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 738 Fed. Appx. 525. 

No. 18–9027. Nielsen v. Kelly, Superintendent, Oregon 
State Penitentiary. C. A. 9th Cir. Certiorari denied. 

No. 18–9028. Reed v. Flood, Acting Warden, et al. C. A. 
4th Cir. Certiorari denied. Reported below: 749 Fed. Appx. 192. 

No. 18–9056. Fox v. Florida Bar. Sup. Ct. Fla. Certio-
rari denied. 

No. 18–658. Doe et al. v. Boyertown Area School Dis-
trict et al. C. A. 3d Cir. Motion of Ryan T. Anderson for 
leave to fle brief as amicus curiae granted. Certiorari denied. 
Reported below: 897 F. 3d 518. 

No. 18–1206. Like et al. v. Transcontinental Gas Pipe 
Line Co., LLC. C. A. 3d Cir. Motion of Owners' Counsel of 
America et al. for leave to fle brief as amici curiae granted. 
Certiorari denied. Reported below: 907 F. 3d 725. 

No. 18–1264. Fleshman v. Volkswagen, AG, et al. C. A. 
9th Cir. Certiorari denied. Justice Breyer took no part in 
the consideration or decision of this petition. Reported below: 
895 F. 3d 597. 

No. 18–8855. Hicks v. United States. C. A. D. C. Cir. Cer-
tiorari denied. Justice Kavanaugh took no part in the consid-
eration or decision of this petition. Reported below: 911 F. 3d 
623. 

Rehearing Denied 

No. 18–867. Jackson et al. v. Jackson, 586 U. S. 1223; 
No. 18–965. Sullivan v. Pugh et ux., 587 U. S. 918; 
No. 18–7433. Ardaneh v. Massachusetts et al., 586 U. S. 

1232; 
No. 18–7437. Animashaun v. Schmidt et al., 586 U. S. 1232; 
No. 18–7513. Cobas v. Lindsey, Warden, 586 U. S. 1251; 
No. 18–7701. Schneider v. Bank of America, N. A., et al., 

587 U. S. 923; 
No. 18–7766. Reeder v. Reynolds, Warden, 586 U. S. 1213; 
No. 18–7856. In re Alexander, 586 U. S. 1207; 
No. 18–7865. Drozdovska v. Seminole County, Florida, 

587 U. S. 944; and 
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No. 18–7970. Calderon-Lopez v. Berryhill, Acting Com-
missioner of Social Security, et al., 587 U. S. 946. Petitions 
for rehearing denied. 

May 30, 2019 

Miscellaneous Order 

No. 18A1238. Price v. Dunn, Commissioner, Alabama De-
partment of Corrections, et al. Application for stay of exe-
cution of sentence of death, presented to Justice Thomas, and 
by him referred to the Court, denied. Applications for leave to 
fle application for stay and response under seal with redacted 
copies for the public record granted. 

Justice Breyer, with whom Justice Ginsburg joins, and 
with whom Justice Sotomayor and Justice Kagan join as to 
all but Part II, dissenting. 

Christopher Lee Price seeks to be executed by nitrogen hyp-
oxia rather than Alabama's current lethal injection protocol. He 
claims that executing him by lethal injection will violate his 
Eighth Amendment right not to be subjected to cruel and unusual 
punishment. A trial on this claim is scheduled to begin on June 
10—only 11 days from today. He has asked this Court to tempo-
rarily stay his execution to allow the trial to proceed. I would 
grant his application. 

I 

As I explained the last time this case was before us, the Court 
of Appeals for the Eleventh Circuit has held that nitrogen hypoxia 
is an available, feasible, and readily implemented alternative in 
Alabama. See Dunn v. Price, 587 U. S. 929, 930 (2019) (opinion 
dissenting from grant of application to vacate stay); see also Price 
v. Commissioner, Dept. of Corrections, 920 F. 3d 1317, 1326−1329 
(CA11 2019), cert. denied, 587 U. S. 934 (2019). That holding is 
the law of the case. And although the State previously disputed 
whether nitrogen hypoxia would be less painful than lethal injec-
tion, it appears that the State no longer does so. The parties 
have conducted discovery in the weeks since our last decision, 
and the State's expert does not dispute that death by nitrogen 
hypoxia is virtually painless. 

From my perspective, then, there are two remaining questions. 
The frst is whether Price will experience severe pain if executed 
by lethal injection. Price has presented considerable expert tes-
timony supporting his claim that midazolam, the initial drug in 
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the protocol, is too weak a sedative to prevent him from feeling 
the excruciating pain that the remaining two drugs will cause 
him. See, e. g., 3 Record in No. 19−12026 (CA11), Tab K, pp. 
47−60 (testimony of Dr. Zivot). The District Court has agreed 
to hold a trial to resolve this factual issue, and nothing in this 
Court's prior order vacating the stays speaks to this question. 

The second question is whether, even if Alabama's lethal injec-
tion protocol will cause Price severe pain and even if a painless 
alternative method is available, we should nonetheless decline to 
stay his execution because he failed to select nitrogen hypoxia in 
time. I recognize that the Court relied on this reasoning in va-
cating the prior stays of execution. See Dunn v. Price, 587 U. S. 
929. As I previously stated, however, there is reason to believe 
that Price had no more than 72 hours to decide whether to die 
by nitrogen hypoxia. See id., at 932. If that is so, I cannot 
agree that his failure to make the selection within the 30-day 
statutory window amounted to unreasonable delay. 

Nor do I believe there is any other basis for concluding that 
Price engaged in undue delay. Ibid. (noting the District Court's 
fnding that Price has been “ ̀ proceeding as quickly as possible on 
this issue since before the execution date was set' ” (emphasis 
deleted)). I therefore continue to believe that the Court's prior 
decision in this case was misguided. For the same reasons I 
expressed before, I would grant Price's request for a stay and 
allow the trial on his Eighth Amendment claim to proceed as 
planned. 

II 
By allowing Price's execution to proceed, the Court leaves an 

important and potentially meritorious Eighth Amendment claim 
unresolved, even though a trial to resolve it is just days away. I 
understand, of course, that the State has a signifcant interest in 
carrying out lawfully imposed punishments. But “ensuring that 
executions run on time” is not the only legal value at stake, 
Bucklew v. Precythe, 587 U. S. 119, 174 (2019) (Sotomayor, J., 
dissenting), and the Court, I believe, has disregarded important 
procedural values in this case. This case demonstrates once 
again the unfortunate manner in which death sentences are 
often—perhaps inevitably—carried out in this country. We have 
here an illustration of why I believe, as I have previously argued, 
that the Court should reconsider the constitutionality of the death 
penalty in an appropriate case. See Glossip v. Gross, 576 U. S. 
863, 908 (2015) (dissenting opinion). 
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Certiorari Granted—Vacated and Remanded 

No. 18–7187. Wheeler v. United States. C. A. 3d Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re-
manded for the court to consider the First Step Act of 2018, Pub. 
L. 115–391. Reported below: 742 Fed. Appx. 646. 

Certiorari Dismissed 

No. 18–8680. Brooks v. McGinley, Superintendent, State 
Correctional Institution at Coal Township. C. A. 3d Cir. 
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court's Rule 39.8. 

No. 18–8686. Francisco Vega v. Florida. Dist. Ct. App. 
Fla., 2d Dist. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court's Rule 
39.8. Reported below: 266 So. 3d 838. 

No. 18–9148. Ibeabuchi v. Blomo. Ct. App. Ariz. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court's Rule 39.8. 

Miscellaneous Orders 

No. 18A1126 (18–1441). Presbyterian Church U. S. A. v. 
Edwards, Judge, Jefferson Circuit Court, et al. Sup. Ct. 
Ky. Application for stay, addressed to Justice Gorsuch and 
referred to the Court, denied. 

No. 18M164. White v. Kee Nguyen. Motion to direct the 
Clerk to fle petition for writ of certiorari out of time denied. 

No. 65, Orig. Texas v. New Mexico. The Solicitor General 
is invited to fle a brief in this case expressing the views of the 
United States with respect to the motion for review of the River 
Master's fnal determination. [For earlier order herein, see, e. g., 
586 U. S. 986.] 

No. 18–1469. Department of Homeland Security et al. v. 
Casa de Maryland et al. C. A. 4th Cir. Motion to expedite 
consideration of petition for writ of certiorari denied. 

No. 18–8622. In re Garrett. Petition for writ of manda-
mus denied. 
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Certiorari Granted 
No. 18–877. Allen et al. v. Cooper, Governor of North 

Carolina, et al. C. A. 4th Cir. Certiorari granted. Reported 
below: 895 F. 3d 337. 

No. 18–1165. Retirement Plans Committee of IBM et al. 
v. Jander et al. C. A. 2d Cir. Certiorari granted. Reported 
below: 910 F. 3d 620. 

No. 18–7739. Holguin-Hernandez v. United States. C. A. 
5th Cir. Motion of petitioner for leave to proceed in forma pau-
peris granted. Certiorari granted. Reported below: 746 Fed. 
Appx. 403. 

Certiorari Denied 
No. 18–972. Martoma v. United States. C. A. 2d Cir. 

Certiorari denied. Reported below: 894 F. 3d 64. 

No. 18–1000. American Freedom Defense Initiative 
et al. v. Washington Metropolitan Area Transit Author-
ity et al. C. A. D. C. Cir. Certiorari denied. Reported below: 
901 F. 3d 356. 

No. 18–1083. Garda CL Northwest, Inc., fka AT Systems, 
Inc. v. Hill et al. Sup. Ct. Wash. Certiorari denied. Re-
ported below: 191 Wash. 2d 553, 424 P. 3d 207. 

No. 18–1094. Canadian Pacic Railway Ltd. et al. v. 
Whatley, Trustee. C. A. 8th Cir. Certiorari denied. Re-
ported below: 904 F. 3d 614. 

No. 18–1252. Bilder v. Mathers et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 756 Fed. Appx. 802. 

No. 18–1253. Burmaster v. Switzerland. C. A. 3d Cir. 
Certiorari denied. 

No. 18–1257. Lee et al. v. City of Los Angeles, Califor-
nia. C. A. 9th Cir. Certiorari denied. Reported below: 908 
F. 3d 1175. 

No. 18–1277. Sorin v. Department of Justice. C. A. 2d 
Cir. Certiorari denied. Reported below: 758 Fed. Appx. 28. 

No. 18–1284. Wilson v. SunTrust Bank et al. Ct. App. 
N. C. Certiorari denied. Reported below: 257 N. C. App. 237, 
809 S. E. 2d 286. 
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No. 18–1289. Allergan, Inc., et al. v. Teva Pharmaceuti-
cals USA, Inc., et al. C. A. Fed. Cir. Certiorari denied. Re-
ported below: 742 Fed. Appx. 511. 

No. 18–1290. McDonald v. Arapahoe County, Colorado. 
C. A. 10th Cir. Certiorari denied. Reported below: 755 Fed. 
Appx. 786. 

No. 18–1292. Roth v. Nassau County, New York. C. A. 2d 
Cir. Certiorari denied. Reported below: 747 Fed. Appx. 891. 

No. 18–1326. Shultz et al. v. Cole. C. A. 3d Cir. Certio-
rari denied. Reported below: 758 Fed. Appx. 252. 

No. 18–1342. Ucheomumu v. Attorney Grievance Com-
mission of Maryland. Ct. App. Md. Certiorari denied. 
Reported below: 462 Md. 280, 200 A. 3d 282. 

No. 18–1347. Kinney v. Clark. C. A. 9th Cir. Certiorari 
denied. 

No. 18–1349. Kinney v. Clark. C. A. 9th Cir. Certiorari 
denied. 

No. 18–1351. Kinney v. Clark. C. A. 9th Cir. Certiorari 
denied. 

No. 18–1358. Echols v. Lawton. C. A. 11th Cir. Certiorari 
denied. Reported below: 913 F. 3d 1313. 

No. 18–1363. Morton v. Bank of America, N. A., et al. 
C. A. 6th Cir. Certiorari denied. 

No. 18–1364. Miller v. Olsen et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 724 Fed. Appx. 625. 

No. 18–1365. Mogul Media, Inc., et al. v. City of New 
York, New York, et al. C. A. 2d Cir. Certiorari denied. Re-
ported below: 744 Fed. Appx. 739. 

No. 18–1383. Hale v. United States. C. A. Armed Forces. 
Certiorari denied. Reported below: 78 M. J. 268. 

No. 18–1385. Delhorno v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 915 F. 3d 449. 

No. 18–6826. Caro v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 733 Fed. Appx. 651. 
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No. 18–7115. Clark v. Harmon, Warden. C. A. 5th Cir. 
Certiorari denied. Reported below: 732 Fed. Appx. 309. 

No. 18–7208. Maslonka v. Nagy, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 900 F. 3d 269. 

No. 18–7639. Whetstone v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 18–7647. Smith et vir v. Manasquan Savings Bank. 
Sup. Ct. N. J. Certiorari denied. 

No. 18–7725. DeLeo v. Quintana, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 18–7747. Jae Yung Kim v. Asuncion, Warden. C. A. 
9th Cir. Certiorari denied. 

No. 18–7825. Jenkins v. Ohio. Ct. App. Ohio, 8th App. Dist., 
Cuyahoga County. Certiorari denied. Reported below: 2018-
Ohio-2397. 

No. 18–7891. Haymond v. Helmand Investment, LLC. 
Sup. Ct. Va. Certiorari denied. 

No. 18–8002. Smith v. Arkansas. Sup. Ct. Ark. Certiorari 
denied. Reported below: 2018 Ark. 277, 555 S. W. 3d 881. 

No. 18–8023. A. R. v. Florida Department of Children 
and Families et al. Dist. Ct. App. Fla., 3d Dist. Certiorari 
denied. Reported below: 253 So. 3d 1158. 

No. 18–8060. Solberg v. First National Bank & Trust 
Co. of Williston et al. Sup. Ct. N. D. Certiorari denied. 
Reported below: 2018 ND 118, 910 N. W. 2d 856. 

No. 18–8273. Cuero Payan v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 760 Fed. Appx. 889. 

No. 18–8292. Greer v. United States. C. A. 3d Cir. Cer-
tiorari denied. 

No. 18–8583. Postelle v. Carpenter, Interim Warden. 
C. A. 10th Cir. Certiorari denied. Reported below: 901 F. 3d 
1202. 

No. 18–8591. Salazar-Hernandez v. Texas. Ct. App. Tex., 
10th Dist. Certiorari denied. 
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No. 18–8593. Callen v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. 

No. 18–8597. Brown v. Burton et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 745 Fed. Appx. 53. 

No. 18–8607. Sterling v. Dwyer. C. A. 8th Cir. Certio-
rari denied. 

No. 18–8608. Ramirez et al. v. Court of Appeal of Cali-
fornia, Third Appellate District, et al. Sup. Ct. Cal. 
Certiorari denied. 

No. 18–8609. Clark v. Carroll County Sheriff’s Depart-
ment et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 755 Fed. Appx. 968. 

No. 18–8610. Sierra v. Shapiro, Attorney General of 
Pennsylvania, et al. C. A. 3d Cir. Certiorari denied. 

No. 18–8611. Bailey v. Gasaway. Ct. App. Tex., 3d Dist. 
Certiorari denied. 

No. 18–8612. Johnson v. Gonyea et al. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 752 Fed. Appx. 14. 

No. 18–8613. Magee v. Walt Disney Co. et al. C. A. D. C. 
Cir. Certiorari denied. 

No. 18–8618. Hatch v. Wilson et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 746 Fed. Appx. 265. 

No. 18–8628. Lee v. United States et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 744 Fed. Appx. 853. 

No. 18–8637. Arlotta v. Niagara Frontier Transporta-
tion Authority et al. C. A. 2d Cir. Certiorari denied. 

No. 18–8639. Franklin v. Nogan, Administrator, East 
Jersey State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 18–8640. Huot v. Montana State Department of 
Child and Family Services et al. (two judgments). C. A. 
9th Cir. Certiorari denied. Reported below: 727 Fed. Appx. 382 
(second judgment) and 397 (frst judgment). 

No. 18–8641. Houston v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 
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No. 18–8643. Flores v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 734 
Fed. Appx. 278. 

No. 18–8645. Harris v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 18–8648. Brassfield v. King, Superintendent, 
Central Mississippi Correctional Facility. C. A. 5th Cir. 
Certiorari denied. 

No. 18–8651. Butrim v. Johnson, Administrator, New Jer-
sey State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 18–8652. Harris v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 134 Nev. 877, 432 P. 3d 207. 

No. 18–8653. Wright v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 256 So. 3d 766. 

No. 18–8657. Ibeabuchi v. Maricopa Commissioners. Ct. 
App. Ariz. Certiorari denied. 

No. 18–8658. Ibeabuchi v. Penzone et al. C. A. 9th Cir. 
Certiorari denied. 

No. 18–8659. Ibeabuchi v. Wood. C. A. 9th Cir. Certio-
rari denied. 

No. 18–8661. Jackson v. McCain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 18–8668. Teague v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 259 N. C. App. 904, 817 S. E. 
2d 239. 

No. 18–8671. Von Fox v. South Carolina. Ct. App. S. C. 
Certiorari denied. 

No. 18–8674. Montgomery v. Garry Lewis Properties. 
Ct. App. La., 1st Cir. Certiorari denied. Reported below: 2017– 
1720 (La. App. 1 Cir. 8/10/18), 256 So. 3d 391. 

No. 18–8679. Bell v. South Carolina. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 724 Fed. Appx. 204. 
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No. 18–8681. Carmouche v. Kent, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 18–8685. Thomas v. Jess, Warden. C. A. 7th Cir. Cer-
tiorari denied. 

No. 18–8710. Johnson v. Social Security Administration. 
C. A. 4th Cir. Certiorari denied. Reported below: 742 Fed. 
Appx. 755. 

No. 18–8720. Reep v. Department of Justice et al. C. A. 
D. C. Cir. Certiorari denied. 

No. 18–8735. Meyers v. Swiney et al. C. A. 4th Cir. Cer-
tiorari denied. 

No. 18–8745. Piccone v. Supreme Court of Pennsylvania. 
Sup. Ct. Pa. Certiorari denied. 

No. 18–8762. Brown v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 18–8764. Drevaleva v. Department of Veterans 
Affairs et al. C. A. 9th Cir. Certiorari denied. 

No. 18–8771. Barr v. Pearson et al. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 909 F. 3d 919. 

No. 18–8772. Bennett v. Horton, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 18–8778. Huffman v. Metzger, Warden, et al. C. A. 
3d Cir. Certiorari denied. 

No. 18–8803. Ramirez v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 265 So. 3d 614. 

No. 18–8861. Dorsey v. Inch, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 18–8880. Edwards v. Semple, Commissioner, Connect-
icut Department of Correction. C. A. 2d Cir. Certiorari 
denied. 

No. 18–8888. Gomez v. Clark, Acting Warden. C. A. 9th 
Cir. Certiorari denied. 
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No. 18–8944. Doucet v. Louisiana. Ct. App. La., 5th Cir. 
Certiorari denied. Reported below: 17–200 (La. App. 5 Cir. 
12/27/17), 237 So. 3d 598. 

No. 18–8946. Peterson v. Johnson, Administrator, New 
Jersey State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 18–8963. Cobian v. Illinois. App. Ct. Ill., 3d Dist. 
Certiorari denied. 

No. 18–8971. Liepe v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. Reported below: 453 N. J. Super. 126, 
180 A. 3d 353. 

No. 18–8986. Kelly v. Arpaio et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 738 Fed. Appx. 548. 

No. 18–9002. Smith v. Inch, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 743 Fed. Appx. 386. 

No. 18–9008. Udoh v. Minnesota. Ct. App. Minn. Certio-
rari denied. 

No. 18–9015. Rodrigo Perea v. Inch, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 18–9017. Myles v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 18–9024. Littles v. Florida. Sup. Ct. Fla. Certiorari 
denied. 

No. 18–9032. Slager v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 912 F. 3d 224. 

No. 18–9037. Brown v. Nebraska. Sup. Ct. Neb. Certio-
rari denied. Reported below: 302 Neb. 53, 921 N. W. 2d 804. 

No. 18–9041. Gakuba v. Illinois. App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 2019 IL App (2d) 170794–U. 

No. 18–9042. Holden v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 18–9044. Ramsey v. Premo, Superintendent, Oregon 
State Penitentiary. C. A. 9th Cir. Certiorari denied. 
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No. 18–9046. Shusterman v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 747 Fed. Appx. 948. 

No. 18–9049. Madore v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 18–9050. Kailihiwa v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 755 Fed. Appx. 689. 

No. 18–9053. Hilton v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 18–9055. Horner v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 745 Fed. Appx. 30. 

No. 18–9058. Garcia v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 724 Fed. Appx. 348. 

No. 18–9060. Harrison v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 741 Fed. Appx. 765. 

No. 18–9063. James v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 750 Fed. Appx. 222. 

No. 18–9069. Rengifo v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 18–9079. Dedual v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 760 Fed. Appx. 339. 

No. 18–9081. Books v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 914 F. 3d 574. 

No. 18–9082. Andrews v. Ohio. Ct. App. Ohio, 8th App. 
Dist., Cuyahoga County. Certiorari denied. Reported below: 
2018-Ohio-3050. 

No. 18–9084. Gladney v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 692 Fed. Appx. 185. 

No. 18–9085. Hunter v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 756 Fed. Appx. 255. 

No. 18–9086. Galvan v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 708 Fed. Appx. 207. 

No. 18–9091. Lowry v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 18–9092. Lopez-Hernandez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 738 Fed. Appx. 455. 

No. 18–9104. Zamor v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 746 Fed. Appx. 960. 

No. 18–9105. Geddie v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 262 N. C. App. 154, 819 S. E. 
2d 416. 

No. 18–9106. Williams v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 762 Fed. Appx. 278. 

No. 18–9109. Nunez-Belemontes v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 747 Fed. Appx. 265. 

No. 18–9111. Nosair v. United States. C. A. 2d Cir. Cer-
tiorari denied. 

No. 18–9116. Cotto v. Lashbrook, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 18–9120. Frey v. Illinois. App. Ct. Ill., 2d Dist. Cer-
tiorari denied. Reported below: 2018 IL App (2d) 150868–U. 

No. 18–9121. Gater v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 18–9124. Miller v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 742 Fed. Appx. 886. 

No. 18–9131. Caneld v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 758 Fed. Appx. 51. 

No. 18–9132. Dickerson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 909 F. 3d 118. 

No. 18–9133. Bangura v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 765 Fed. Appx. 928. 

No. 18–9149. Brookins v. Ferguson, Superintendent, 
State Correctional Institution at Phoenix, et al. C. A. 
3d Cir. Certiorari denied. 

No. 18–9150. Ayika v. United States. C. A. 5th Cir. Cer-
tiorari denied. 

No. 18–9151. Sandlain v. United States. C. A. 6th Cir. 
Certiorari denied. 
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No. 18–929. Marcus & Millichap Real Estate Invest-
ment Services, Inc., et al. v. Weiler. Ct. App. Cal., 4th App. 
Dist., Div. 3. Motion of California Building Industry Association 
et al. for leave to fle brief as amici curiae granted. Certiorari 
denied. Reported below: 22 Cal. App. 5th 970, 232 Cal. Rptr. 
3d 155. 

No. 18–976. Association of American Railroads v. 
Department of Transportation et al. C. A. D. C. Cir. Cer-
tiorari denied. Justice Kavanaugh took no part in the consid-
eration or decision of this petition. Reported below: 896 F. 3d 
539. 

No. 18–6949. Klein v. United States. C. A. 2d Cir. Cer-
tiorari denied. Justice Sotomayor and Justice Kagan took 
no part in the consideration or decision of this petition. 

No. 18–9016. Miller v. United States. C. A. 4th Cir. Cer-
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 754 Fed. Appx. 229. 

Rehearing Denied 

No. 16–7300. Harris v. Hardeman County, Tennessee, 
et al., 580 U. S. 1132; 

No. 16–9755. Navarro v. United States, 583 U. S. 866; 
No. 18–1135. Shakari v. Illinois Department of Finan-

cial and Professional Regulation et al., 587 U. S. 940; 
No. 18–7136. Hanna v. LeBlanc, Secretary, Louisiana 

Department of Public Safety and Corrections, et al., 586 
U. S. 1197; 

No. 18–7347. Freer v. Berryhill, Acting Commissioner of 
Social Security, et al., 586 U. S. 1210; 

No. 18–7383. Feldman v. Adoption Star Agency et al., 
586 U. S. 1231; 

No. 18–7505. Pina v. United States, 586 U. S. 1210; 
No. 18–7558. Hawkins v. Florida, 586 U. S. 1233; 
No. 18–7562. Isaiah v. Jones, Secretary, Florida Depart-

ment of Corrections, 586 U. S. 1201; 
No. 18–7635. Hall v. Alabama, 586 U. S. 1234; 
No. 18–7791. Smith v. City of Princeton, Texas, et al., 

587 U. S. 942; 
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No. 18–7807. Young v. Kraus et al., 587 U. S. 924; 
No. 18–7885. VanGuilder v. Martuscello, Superintend-

ent, Coxsackie Correctional Facility, 587 U. S. 944; 
No. 18–8184. Sharp v. Dolan, 587 U. S. 975; and 
No. 18–8194. Henderson v. Collins, Warden, 587 U. S. 949. 

Petitions for rehearing denied. 

No. 18–7408. Leonard v. George Washington University 
Hospital et al., 586 U. S. 1244. Petition for rehearing denied. 
Justice Kavanaugh took no part in the consideration or decision 
of this petition. 

June 4, 2019 

Dismissal Under Rule 46 

No. 18–1131. United States v. Franklin. C. A. 9th Cir. 
Certiorari dismissed under this Court's Rule 46. Reported 
below: 904 F. 3d 793. 

June 10, 2019 

Dismissal Under Rule 46 

No. 18–911. Intermountain Health Care, Inc., et al. v. 
United States ex rel. Polukoff et al. C. A. 10th Cir. Cer-
tiorari dismissed under this Court's Rule 46.2. Reported below: 
895 F. 3d 730. 

Certiorari Granted—Vacated and Remanded 

No. 18–1070. Village of Lincolnshire, Illinois, et al. v. 
International Union of Operating Engineers Local 399 
et al. C. A. 7th Cir. Certiorari granted, judgment vacated, 
and case remanded with instructions to direct the District Court 
to dismiss the case as moot. See United States v. Munsingwear, 
Inc., 340 U. S. 36 (1950). Reported below: 905 F. 3d 995. 

Miscellaneous Orders 

No. 18M165. Davis v. Kansas. Motion for leave to proceed 
as a veteran denied. Justice Kagan took no part in the consid-
eration or decision of this motion. 

No. 18M166. Doe v. United States. Motion for leave to fle 
petition for writ of certiorari under seal with redacted copies for 
the public record granted. 
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No. 18M167. Baouch et al. v. Werner Enterprises, Inc., 
dba Werner Trucking, et al. Motion of respondents to fle 
petition for writ of certiorari under seal with redacted copies for 
the public record denied. 

No. 18–8377. Booker v. Johnson et al. C. A. 4th Cir. Mo-
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [587 U. S. 936] denied. 

No. 18–8804. Raymond v. Roy et al. Ct. App. Tex., 4th 
Dist. Motion of petitioner for leave to proceed in forma pau-
peris denied. Petitioner is allowed until July 1, 2019, within 
which to pay the docketing fee required by Rule 38(a) and to 
submit a petition in compliance with Rule 33.1 of the Rules of 
this Court. 

No. 18–8541. In re Jones; 
No. 18–9288. In re Fields; and 
No. 18–9289. In re Haley. Petitions for writs of habeas cor-

pus denied. 

No. 18–9278. In re McClinton. Motion of petitioner for 
leave to proceed in forma pauperis denied, and petition for writ 
of habeas corpus dismissed. See this Court's Rule 39.8. As peti-
tioner has repeatedly abused this Court's process, the Clerk is 
directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). 

No. 18–8722. In re Sheppard. Petition for writ of manda-
mus denied. 

Certiorari Granted 

No. 17–1498. Atlantic Richeld Co. v. Christian et al. 
Sup. Ct. Mont. Certiorari granted. Reported below: 390 Mont. 
76, 408 P. 3d 515. 

No. 18–1109. McKinney v. Arizona. Sup. Ct. Ariz. Certio-
rari granted. Reported below: 245 Ariz. 225, 426 P. 3d 1204. 

No. 18–1116. Intel Corporation Investment Policy Com-
mittee et al. v. Sulyma. C. A. 9th Cir. Certiorari granted. 
Reported below: 909 F. 3d 1069. 
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No. 18–935. Monasky v. Taglieri. C. A. 6th Cir. Motion of 
Sanctuary for Families et al. for leave to fle brief as amici curiae 
granted. Certiorari granted. Reported below: 907 F. 3d 404. 

No. 18–1171. Comcast Corp. v. National Association of 
African American-Owned Media et al. C. A. 9th Cir. Cer-
tiorari granted limited to Question 1 presented by the petition. 
Reported below: 743 Fed. Appx. 106. 

Certiorari Denied 

No. 18–928. Midwest Machining, Inc. v. McClellan. 
C. A. 6th Cir. Certiorari denied. Reported below: 900 F. 3d 297. 

No. 18–936. Kettler v. United States; and 
No. 18–7451. Cox v. United States. C. A. 10th Cir. Certio-

rari denied. Reported below: 906 F. 3d 1170. 

No. 18–953. Fawzer v. Barr, Attorney General. C. A. 2d 
Cir. Certiorari denied. Reported below: 755 Fed. Appx. 72. 

No. 18–970. Mitchell et al. v. Tulalip Tribes of Wash-
ington. C. A. 9th Cir. Certiorari denied. Reported below: 740 
Fed. Appx. 600. 

No. 18–984. King Mountain Tobacco Co., Inc. v. United 
States (two judgments). C. A. 9th Cir. Certiorari denied. Re-
ported below: 899 F. 3d 954 (frst judgment); 745 Fed. Appx. 700 
(second judgment). 

No. 18–1132. Smith v. Mays, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 18–1137. Les Schwab Tire Centers of Portland, Inc., 
et al. v. Wilcox, Individually and as the Personal Repre-
sentative of the Estate of Wilcox. Ct. App. Ore. Certio-
rari denied. Reported below: 293 Ore. App. 452, 428 P. 3d 900. 

No. 18–1156. Morgenthau Venture Partners, LLC, et al. 
v. Kimmel. Dist. Ct. App. Fla., 4th Dist. Certiorari denied. 
Reported below: 254 So. 3d 958. 

No. 18–1160. Teck Metals Ltd., fka Teck Cominco Met-
als, Ltd. v. Confederated Tribes of the Colville Reserva-
tion et al. C. A. 9th Cir. Certiorari denied. Reported below: 
905 F. 3d 565. 
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No. 18–1223. Villena et al. v. Iancu, Director, United 
States Patent and Trademark Ofce. C. A. Fed. Cir. Cer-
tiorari denied. Reported below: 745 Fed. Appx. 374. 

No. 18–1266. O’Leary v. Aetna Life Insurance Co. C. A. 
11th Cir. Certiorari denied. Reported below: 750 Fed. Appx. 
896. 

No. 18–1281. Milliman v. Randall. Ct. App. Cal., 4th App. 
Dist., Div. 3. Certiorari denied. 

No. 18–1288. Coulter v. ADT Security Services et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 744 Fed. 
Appx. 615. 

No. 18–1295. De Steno et al. v. Kelly Services, Inc. 
C. A. 6th Cir. Certiorari denied. Reported below: 760 Fed. 
Appx. 379. 

No. 18–1296. Suriano-Laine v. Barr, Attorney General. 
C. A. 5th Cir. Certiorari denied. Reported below: 751 Fed. 
Appx. 563. 

No. 18–1297. New Doe Child et al. v. United States 
et al. C. A. 8th Cir. Certiorari denied. Reported below: 901 
F. 3d 1015. 

No. 18–1301. Bautista-Delacruz v. Barr, Attorney Gen-
eral. C. A. 9th Cir. Certiorari denied. Reported below: 742 
Fed. Appx. 294. 

No. 18–1311. Cardillo v. Neary, Clerk, Supreme Court 
of New Jersey, et al. C. A. 3d Cir. Certiorari denied. Re-
ported below: 756 Fed. Appx. 150. 

No. 18–1330. Davis v. O’Connor. C. A. 9th Cir. Certiorari 
denied. 

No. 18–1345. Kinney v. Cuellar et al. C. A. 9th Cir. 
Certiorari denied. 

No. 18–1379. Godwin v. Davey, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 18–1397. Prism Technologies LLC v. Sprint Spectrum 
L. P., dba Sprint PCS. C. A. Fed. Cir. Certiorari denied. Re-
ported below: 757 Fed. Appx. 980. 
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No. 18–1402. Stanley et al. v. United States District 
Court for the District of Columbia. C. A. D. C. Cir. Cer-
tiorari denied. 

No. 18–1405. Taylor v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 757 Fed. Appx. 194. 

No. 18–7693. Dressner v. Louisiana. Sup. Ct. La. Cer-
tiorari denied. Reported below: 2018–0828 (La. 10/29/18), 255 
So. 3d 537. 

No. 18–7857. Jones v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 18–8003. Dannolfo v. Inch, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 18–8214. Raby v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. Reported below: 907 F. 3d 880. 

No. 18–8669. Arlotta v. Heraty et al. C. A. 2d Cir. Cer-
tiorari denied. 

No. 18–8683. Duckett v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 260 So. 3d 230. 

No. 18–8687. Ogle v. Ohio Department of Rehabilitation 
and Correction. C. A. 6th Cir. Certiorari denied. 

No. 18–8689. Muir v. Ferguson, Superintendent, State 
Correctional Institution at Phoenix, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 18–8693. Larson v. Hoenig, General Counsel, 
National Indian Gaming Commission, et al. C. A. 7th Cir. 
Certiorari denied. 

No. 18–8697. Banks v. Pennymac Holdings, LLC, fka Pen-
nymac Mortgage Investment Trust Holdings I, LLC. Sup. 
Ct. Pa. Certiorari denied. 

No. 18–8702. Carter v. Inch, Secretary, Florida Depart-
ment of Corrections. Sup. Ct. Fla. Certiorari denied. 

No. 18–8704. Alexander v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. 
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No. 18–8706. Martin v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. 

No. 18–8707. Carlyle v. Campbell, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 18–8709. Adeyinka v. Harris County, Texas, et al. 
C. A. 5th Cir. Certiorari denied. 

No. 18–8727. Wiggins v. Payne, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 18–8728. Thoresen v. Minnesota. Sup. Ct. Minn. Cer-
tiorari denied. Reported below: 921 N. W. 2d 547. 

No. 18–8733. McElvain v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 18–8734. Phillips v. Illinois. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 2017 IL App (4th) 160557, 
92 N. E. 3d 544. 

No. 18–8736. Espinoza et al. v. San Benito Consolidated 
Independent School District. C. A. 5th Cir. Certiorari de-
nied. Reported below: 753 Fed. Appx. 216. 

No. 18–8744. Miesegaes v. Department of Homeland Sec-
retary et al. C. A. 9th Cir. Certiorari denied. 

No. 18–8746. Drevaleva v. California Department of 
Industrial Relations, Division of Labor Standards En-
forcement. Ct. App. Cal., 1st App. Dist., Div. 4. Certiorari 
denied. 

No. 18–8751. Rainey v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. 

No. 18–8754. Pomeroy v. Municipality of Anchorage, 
Alaska. Sup. Ct. Alaska. Certiorari denied. 

No. 18–8756. Williams v. Kurk et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 730 Fed. Appx. 516. 

No. 18–8757. Tincher v. Berners-Lee. Ct. App. Colo. 
Certiorari denied. 

No. 18–8765. Young v. Duncan et al. C. A. 2d Cir. Cer-
tiorari denied. 
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No. 18–8770. 
C. A. 2d Cir. 

No. 18–8774. 
tiorari denied. 
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Rugamba v. Cuomo, Governor of New York. 
Certiorari denied. 

Turner v. Nevada et al. Ct. App. Nev. Cer-
Reported below: 134 Nev. 1022. 

No. 18–8780. Higgins v. Massachusetts Department of 
Transitional Assistance. C. A. 1st Cir. Certiorari denied. 

No. 18–8788. Moore v. Nagy, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 18–8809. B. C. v. Florida Department of Children 
and Families. Sup. Ct. Fla. Certiorari denied. 

No. 18–8813. Bultman v. Cigna Group Insurance Co. 
et al. C. A. 8th Cir. Certiorari denied. 

No. 18–8823. Al Obaidy v. McAleenan, Acting Secretary 
of Homeland Security, et al. C. A. 8th Cir. Certiorari 
denied. 

No. 18–8836. Woodson v. United States; 
No. 18–8837. Woodson v. United States; 
No. 18–8838. Woodson v. United States; 
No. 18–8839. Woodson v. United States; and 
No. 18–8840. Woodson v. United States. C. A. 4th Cir. 

Certiorari denied. Reported below: 742 Fed. Appx. 749. 

No. 18–8841. Woodson v. Brennan, Postmaster General. 
C. A. 4th Cir. Certiorari denied. Reported below: 742 Fed. 
Appx. 755. 

No. 18–8864. Joseph B. v. Nebraska. Ct. App. Neb. Cer-
tiorari denied. Reported below: 26 Neb. App. –––. 

No. 18–8871. Rambo v. Nogan, Administrator, East Jer-
sey State Prison, et al. C. A. 3d Cir. Certiorari denied. 
Reported below: 762 Fed. Appx. 105. 

No. 18–8877. Knox v. Unknown Parties. C. A. 6th Cir. 
Certiorari denied. 

No. 18–8881. Coleman v. Inch, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 
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No. 18–8936. McIntosh v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. 

No. 18–8937. Johnson v. Hooks, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 18–8972. Joiner v. Sutton, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 18–9000. Sterling v. Pash, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 18–9022. Carter v. Parris, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 910 F. 3d 835. 

No. 18–9036. Brown v. Virginia et al. Sup. Ct. Va. Cer-
tiorari denied. 

No. 18–9052. Grenning v. Key, Superintendent, Airway 
Heights Corrections Center, et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 738 Fed. Appx. 546. 

No. 18–9089. Gayle v. Home Box Ofce, Inc., et al. C. A. 
2d Cir. Certiorari denied. 

No. 18–9097. Morris v. Inch, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 18–9103. Thomas v. City of Philadelphia, Pennsylva-
nia, et al. C. A. 3d Cir. Certiorari denied. Reported below: 
759 Fed. Appx. 110. 

No. 18–9139. Gaddy v. United States District Court for 
the District of South Carolina et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 745 Fed. Appx. 507. 

No. 18–9143. Fuller v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 18–9155. Strecker v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 18–9168. Owens v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 761 Fed. Appx. 578. 

No. 18–9169. McDaniels v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 907 F. 3d 366. 
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No. 18–9172. Pitts v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 18–9180. Arce-Hernandez v. United States. C. A. 
9th Cir. Certiorari denied. 

No. 18–9181. Askia v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 893 F. 3d 1110. 

No. 18–9183. Jones v. United States. C. A. 9th Cir. Cer-
tiorari denied. 

No. 18–9188. Von Hall v. Cain, Superintendent, Snake 
River Correctional Institution. C. A. 9th Cir. Certiorari 
denied. Reported below: 741 Fed. Appx. 528. 

No. 18–9193. Brewer v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 915 F. 3d 408. 

No. 18–9196. Medina, aka Bell, aka Bryant v. United 
States. C. A. 10th Cir. Certiorari denied. Reported below: 
918 F. 3d 774. 

No. 18–9197. Moore v. Kallis, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 750 Fed. Appx. 244. 

No. 18–9200. Cox v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 756 Fed. Appx. 118. 

No. 18–9202. Maso Diaz v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 755 Fed. Appx. 378. 

No. 18–9205. Ballesteros v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 751 Fed. Appx. 579. 

No. 18–9208. Tringham v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 18–9218. Gerandino-Aracena v. United States. C. A. 
3d Cir. Certiorari denied. Reported below: 758 Fed. Appx. 279. 

No. 18–9221. Hamilton, aka Amun Re El v. United 
States. C. A. 11th Cir. Certiorari denied. Reported below: 
755 Fed. Appx. 953. 

No. 18–9228. Ewing v. Pash, Warden. C. A. 8th Cir. Cer-
tiorari denied. 
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No. 18–740. Al-Alwi v. Trump, President of the United 
States, et al. C. A. D. C. Cir. Certiorari denied. Justice 
Kavanaugh took no part in the consideration or decision of this 
petition. Reported below: 901 F. 3d 294. 

Statement of Justice Breyer respecting the denial of 
certiorari. 

In the immediate aftermath of the terrorist attacks of Septem-
ber 11, 2001, Congress passed the Authorization for Use of Mili-
tary Force (AUMF), 115 Stat. 224. The AUMF states that the 
President may “use all necessary and appropriate force against 
those nations, organizations, or persons he determines planned, 
authorized, committed, or aided” those attacks. § 2(a), ibid. In 
Hamdi v. Rumsfeld, 542 U. S. 507 (2004), a majority of this Court 
understood the AUMF to permit the President to detain certain 
enemy combatants for the duration of the relevant confict. Id., 
at 517–518 (plurality opinion); id., at 587 (Thomas, J., dissenting). 

Justice O'Connor's plurality opinion cautioned that “[i]f the 
practical circumstances” of that confict became “entirely unlike 
those of the conficts that informed the development of the law of 
war,” the Court's “understanding” of what the AUMF authorized 
“may unravel.” Id., at 521. Indeed, in light of the “unconven-
tional nature” of the “war on terror,” there was a “substantial 
prospect” that detention for the “duration of the relevant confict” 
could amount to “perpetual detention.” Id., at 519–521. But as 
this was “not the situation we face[d] as of th[at] date,” the plural-
ity reserved the question whether the AUMF or the Constitution 
would permit such a result. Id., at 521. 

In my judgment, it is past time to confront the diffcult question 
left open by Hamdi. See Boumediene v. Bush, 553 U. S. 723, 
797–798 (2008) (“Because our Nation's past military conficts have 
been of limited duration, it has been possible to leave the outer 
boundaries of war powers undefned. If, as some fear, terrorism 
continues to pose dangerous threats to us for years to come, the 
Court might not have this luxury”); Hussain v. Obama, 572 
U. S. 1079 (2014) (statement of Breyer, J., respecting denial of 
certiorari). 

Some 17 years have elapsed since petitioner Moath Hamza 
Ahmed al-Alwi, a Yemeni national, was frst held at the United 
States Naval Base at Guantanamo Bay, Cuba. In the decision 
below, the District of Columbia Circuit agreed with the Govern-
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ment that it may continue to detain him so long as “armed hostili-
ties between United States forces and [the Taliban and al Qaeda] 
persist.” 901 F. 3d 294, 298–299 (2018). The Government repre-
sents that such hostilities are ongoing, but does not state that 
any end is in sight. Brief in Opposition 4–5. As a consequence, 
al-Alwi faces the real prospect that he will spend the rest of his 
life in detention based on his status as an enemy combatant a 
generation ago, even though today's confict may differ substan-
tially from the one Congress anticipated when it passed the 
AUMF, as well as those “conficts that informed the development 
of the law of war.” Hamdi, 542 U. S., at 521 (plurality opinion). 

“The denial of a writ of certiorari imports no expression of 
opinion upon the merits of the case.” United States v. Carver, 
260 U. S. 482, 490 (1923). I would, in an appropriate case, grant 
certiorari to address whether, in light of the duration and other 
aspects of the relevant confict, Congress has authorized and the 
Constitution permits continued detention. 

No. 18–854. Alvarez v. City of Brownsville, Texas. 
C. A. 5th Cir. Motion of Law Professors for leave to fle brief 
as amici curiae granted. Certiorari denied. Reported below: 
904 F. 3d 382. 

No. 18–9161. Wood v. United States (two judgments). 
C. A. 9th Cir. Certiorari denied. 

Justice Sotomayor, with whom Justice Ginsburg joins, 
dissenting. 

I dissent for the reasons set out in Brown v. United States, 
586 U. S. 953 (2018) (Sotomayor, J., dissenting from denial of 
certiorari). 

No. 18–9215. Giles v. United States. C. A. 8th Cir. Cer-
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. 

No. 18–9217. Grummitt et al. v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 750 Fed. Appx. 519. 

Justice Sotomayor, with whom Justice Ginsburg joins, 
dissenting. 

I dissent for the reasons set out in Brown v. United States, 
586 U. S. 953 (2018) (Sotomayor, J., dissenting from denial of 
certiorari). 
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Rehearing Denied 

No. 18–968. Najda v. Paterakis, 587 U. S. 918; 
No. 18–1008. In re Hollowell et al., 587 U. S. 937; 
No. 18–1041. Konieczko et al. v. Adventist Health 

System/Sunbelt, Inc., et al., 587 U. S. 939; 
No. 18–1050. Wu et ux. v. Prudential Financial, Inc., 

et al., 587 U. S. 939; 
No. 18–7677. Geeter v. Lesatz, Warden, 587 U. S. 923; 
No. 18–7774. Boyett v. Santistevan, Warden, et al., 587 

U. S. 942; 
No. 18–7897. Owens v. Zucker et al., 587 U. S. 944; 
No. 18–7899. Dewberry v. Third Circuit Court of Michi-

gan, 587 U. S. 944; 
No. 18–7985. Bahrampour v. United States, 587 U. S. 946; 
No. 18–8008. Draper v. Muy Pizza Southeast LLC, dba 

Pizza Hut, 587 U. S. 947; 
No. 18–8035. Adigun v. Express Scripts, Inc., 587 U. S. 962; 
No. 18–8118. Davis v. Louisiana, 587 U. S. 948; and 
No. 18–8223. Young v. Oliver, Judge, Superior Court of 

Connecticut, Tolland Judicial District, et al., 587 U. S. 
976. Petitions for rehearing denied. 

June 17, 2019 

Appeal Dismissed 

No. 18–1134. Virginia House of Delegates et al. v. 
Bethune-Hill et al. Appeal from D. C. E. D. Va. dismissed 
for want of jurisdiction. See Virginia House of Delegates v. 
Bethune-Hill, 587 U. S. 658 (2019). Reported below: 368 F. Supp. 
3d 872. 

Certiorari Granted—Vacated and Remanded 

No. 17–1445. United States v. Herrold. C. A. 5th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Quarles v. United 
States, 587 U. S. 645 (2019). Reported below: 883 F. 3d 517. 

No. 18–547. Klein et vir v. Oregon Bureau of Labor and 
Industries. Ct. App. Ore. Certiorari granted, judgment va-
cated, and case remanded for further consideration in light of 
Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Comm'n, 
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584 U. S. 617 (2018). Reported below: 289 Ore. App. 507, 410 
P. 3d 1051. 

No. 18–7036. Richardson v. United States. C. A. 6th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re-
manded for the court to consider the First Step Act of 2018, Pub. 
L. 115–391. Reported below: 906 F. 3d 417. 

Certiorari Dismissed 

No. 18–8789. Easterwood v. Oklahoma. Ct. Crim. App. 
Okla. Motion of petitioner for leave to proceed in forma pau-
peris denied, and certiorari dismissed. See this Court's Rule 
39.8. 

Miscellaneous Orders 

No. 18M168. Ekwunife v. City of Philadelphia, Pennsyl-
vania, et al. Motion for leave to fle petition for writ of certio-
rari with supplemental appendix under seal granted. 

No. 18M169. Streeter v. Walden University, LLC, et al. 
Motion to direct the Clerk to fle petition for writ of certiorari 
out of time under this Court's Rule 14.5 denied. 

No. 18M170. Butler v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions 
Division; 

No. 18M171. Bagwell v. Bank of America, N. A.; and 
No. 18M172. Charles v. Davis, Director, Texas Depart-

ment of Criminal Justice, Correctional Institutions Divi-
sion. Motions to direct the Clerk to fle petitions for writs of 
certiorari out of time denied. 

No. 141, Orig. Texas v. New Mexico et al. Motion of Na-
than Boyd Estate et al. for leave to intervene referred to the 
Special Master. [For earlier order herein, see, e. g., 584 U. S. 975.] 

No. 17–1672. United States v. Haymond. C. A. 10th Cir. 
[Certiorari granted, 586 U. S. 960.] Motion of respondent for ap-
pointment of counsel granted, and William D. Lunn, Esq., of Tulsa, 
Okla., is appointed to serve as counsel for respondent in this case. 

No. 18–1291. Thurman et al. v. Judicial Correction 
Services, Inc., et al., 587 U. S. 1026. Motion of Fane Lozman 
for leave to fle brief as amicus curiae granted. 
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No. 18–1293. Evergreen Freedom Foundation, dba Free-
dom Foundation v. Washington, 587 U. S. 1026. Motion of 
National Right to Work Legal Defense Foundation, Inc., for leave 
to fle brief as amicus curiae granted. 

No. 18–8006. In re Evans. Motion of petitioner for reconsid-
eration of order denying leave to proceed in forma pauperis [586 
U. S. 1221] denied. 

No. 18–9388. In re Randall; 
No. 18–9403. In re Johnson; and 
No. 18–9437. In re Weste. Petitions for writs of habeas cor-

pus denied. 

No. 18–9378. In re Tae Hon Chon. Motion of petitioner for 
leave to proceed in forma pauperis denied, and petition for writ 
of habeas corpus dismissed. See this Court's Rule 39.8. 

No. 18–8790. In re Backstrom. Petition for writ of manda-
mus denied. 

No. 18–8805. In re Scott; and 
No. 18–8919. In re Drevaleva. Petitions for writs of man-

damus and/or prohibition denied. 

No. 18–9276. In re Avila. Petition for writ of prohibition 
denied. 

Certiorari Denied 

No. 17–1189. Avila Torrez v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 869 F. 3d 291. 

No. 17–1455. Jordan v. City of Darien, Georgia, et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 698 Fed. 
Appx. 576. 

No. 17–1686. RPX Corp. v. ChanBond LLC. C. A. Fed. Cir. 
Certiorari denied. Reported below: 780 Fed. Appx. 866. 

No. 17–7224. Secord v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–7496. Ferguson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 868 F. 3d 514. 
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No. 17–8153. Moore v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–9127. Herrold v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 883 F. 3d 517. 

No. 18–750. JTEKT Corp. v. GKN Automotive Ltd. C. A. 
Fed. Cir. Certiorari denied. Reported below: 898 F. 3d 1217. 

No. 18–781. Baltimore County, Maryland v. Equal 
Employment Opportunity Commission. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 904 F. 3d 330. 

No. 18–940. Hancock v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 906 
F. 3d 387. 

No. 18–1052. Renteria v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 903 F. 3d 326. 

No. 18–1053. Ashland Specialty Co., Inc. v. Steager, 
West Virginia State Tax Commissioner. Sup. Ct. App. W. Va. 
Certiorari denied. Reported below: 241 W. Va. 1, 818 S. E. 2d 
827. 

No. 18–1157. Vega v. Ohio. Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 154 Ohio St. 3d 569, 2018-Ohio-4002, 116 
N. E. 3d 1262. 

No. 18–1177. Peters, as Executor of the Estate of 
McKelvey, Deceased v. Commissioner of Internal Reve-
nue. C. A. 2d Cir. Certiorari denied. Reported below: 906 
F. 3d 26. 

No. 18–1192. Little Sisters of the Poor Jeanne Jugan 
Residence v. California et al. C. A. 9th Cir. Certiorari de-
nied. Reported below: 911 F. 3d 558. 

No. 18–1197. Brookhart, Acting Warden v. Lee. C. A. 7th 
Cir. Certiorari denied. Reported below: 922 F. 3d 772. 

No. 18–1303. Colbert v. Mitchell. Ct. App. Cal., 1st App. 
Dist., Div. 2. Certiorari denied. 

No. 18–1315. Hmong et al. v. Lao People’s Democratic 
Republic et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 748 Fed. Appx. 136. 
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No. 18–1316. Nettles v. Bullington et al. C. A. 6th Cir. 
Certiorari denied. 

No. 18–1319. Thomas v. Wilkie, Secretary of Veterans 
Affairs. C. A. Fed. Cir. Certiorari denied. Reported below: 
748 Fed. Appx. 328. 

No. 18–1333. Jones et al. v. Keitz et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 738 Fed. Appx. 503. 

No. 18–1339. Fornesa et al. v. Fifth Third Mortgage Co. 
C. A. 5th Cir. Certiorari denied. Reported below: 897 F. 3d 624. 

No. 18–1356. Adetu et al. v. Sidwell Friends School. 
Ct. App. D. C. Certiorari denied. Reported below: 201 A. 3d 
580. 

No. 18–1359. Gresham v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 18–1381. Supply Pro Sorbents, LLC v. RingCentral, 
Inc. C. A. 9th Cir. Certiorari denied. Reported below: 743 
Fed. Appx. 124. 

No. 18–1390. Talley v. Ocwen Loan Servicing, LLC, 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 744 
Fed. Appx. 162. 

No. 18–1392. Barone v. Wells Fargo Bank, N. A. C. A. 
11th Cir. Certiorari denied. Reported below: 757 Fed. Appx. 
877. 

No. 18–1423. Cooper v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 78 M. J. 283. 

No. 18–1425. Chaganti v. Commissioner of Internal Rev-
enue. C. A. 8th Cir. Certiorari denied. Reported below: 745 
Fed. Appx. 259. 

No. 18–1433. Balkany v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 751 Fed. Appx. 104. 

No. 18–1436. Jones v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 751 Fed. Appx. 937. 

No. 18–8016. Goff v. Ohio. Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 154 Ohio St. 3d 218, 2018-Ohio-3763, 113 
N. E. 3d 490. 
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No. 18–8050. Thompson v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 896 F. 3d 155. 

No. 18–8125. Walker v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 900 F. 3d 1012. 

No. 18–8386. Apelt v. Ryan, Director, Arizona Depart-
ment of Corrections. C. A. 9th Cir. Certiorari denied. Re-
ported below: 878 F. 3d 800. 

No. 18–8393. Ovalles v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 905 F. 3d 1300. 

No. 18–8415. Lotter v. Nebraska. Sup. Ct. Neb. Certio-
rari denied. Reported below: 301 Neb. 125, 917 N. W. 2d 850. 

No. 18–8417. Jackson v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 757 Fed. Appx. 547. 

No. 18–8426. Lynch v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 903 F. 3d 1061. 

No. 18–8731. Noguera v. Smith, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 756 Fed. Appx. 685. 

No. 18–8768. Robinson v. Mawer et al. C. A. 6th Cir. 
Certiorari denied. 

No. 18–8787. Douce Al-Dey v. City of New York, New 
York. Ct. App. N. Y. Certiorari denied. Reported below: 31 
N. Y. 3d 1136, 106 N. E. 3d 743. 

No. 18–8800. Winn v. Metzger, Warden, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 18–8802. Vernon, aka Mims v. Davis, Director, Texas 
Department of Criminal Justice, Correctional Institu-
tions Division. C. A. 5th Cir. Certiorari denied. 

No. 18–8806. Dutton v. McCrea. Super. Ct. Pa. Certiorari 
denied. Reported below: 179 A. 3d 617. 

No. 18–8812. Barr v. Shapiro, Attorney General of 
Pennsylvania, et al. C. A. 3d Cir. Certiorari denied. 

No. 18–8815. Reich v. Slagle, Correctional Administra-
tor, Mountain View Correctional Institution. C. A. 4th 
Cir. Certiorari denied. Reported below: 744 Fed. Appx. 803. 
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No. 18–8820. Deck v. Jennings, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 18–8835. Davis v. Kia Motors America, Inc. C. A. 4th 
Cir. Certiorari denied. Reported below: 748 Fed. Appx. 516. 

No. 18–8848. Robinson v. Pennsylvania. Sup. Ct. Pa. 
Certiorari denied. Reported below: 651 Pa. 190, 204 A. 3d 326. 

No. 18–8849. Robinson v. White et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 746 Fed. Appx. 214. 

No. 18–8850. Shaw v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division, 
et al. C. A. 5th Cir. Certiorari denied. 

No. 18–8851. Smith v. Georgia. Sup. Ct. Ga. Certiorari 
denied. 

No. 18–8853. Brown v. California. Ct. App. Cal., 2d App. 
Dist., Div. 8. Certiorari denied. 

No. 18–8858. Warren v. Texas. Ct. App. Tex., 2d Dist. 
Certiorari denied. 

No. 18–8859. Borden v. Cheaha Regional Mental Health 
Center, Inc. C. A. 11th Cir. Certiorari denied. Reported 
below: 760 Fed. Appx. 828. 

No. 18–8863. Turnbull v. Johnson, Warden. Sup. Ct. Ga. 
Certiorari denied. 

No. 18–8867. Brown v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 18–8875. Brown v. Bondi, Attorney General of 
Florida, et al. C. A. 11th Cir. Certiorari denied. 

No. 18–8876. Logan v. District Attorney of Allegheny 
County, Pennsylvania, et al. C. A. 3d Cir. Certiorari de-
nied. Reported below: 752 Fed. Appx. 119. 

No. 18–8878. Jara v. Standard Parking et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 753 Fed. Appx. 558. 

No. 18–8883. Jessup v. Clarke, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 746 Fed. Appx. 286. 
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No. 18–8884. Brown v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 18–8906. Wilson v. Russell et al. C. A. 8th Cir. Cer-
tiorari denied. 

No. 18–8908. Demouchet v. Vannoy, Warden. C. A. 5th 
Cir. Certiorari denied. 

No. 18–8942. Akard v. Carter, Commissioner, Indiana De-
partment of Correction. C. A. 7th Cir. Certiorari denied. 

No. 18–8958. Davalloo v. Lamanna, Acting Superintend-
ent, Bedford Hills Correctional Facility. C. A. 2d Cir. 
Certiorari denied. 

No. 18–8990. Reeder v. Wheldon et al. C. A. 2d Cir. 
Certiorari denied. 

No. 18–8991. Rojas-Vega v. Immigration and Customs En-
forcement et al. C. A. D. C. Cir. Certiorari denied. 

No. 18–8992. Lorraine v. Ohio. Ct. App. Ohio, 11th App. 
Dist., Trumbull County. Certiorari denied. Reported below: 
2018-Ohio-3325, 120 N. E. 3d 33. 

No. 18–8994. Wolf v. Osherow et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 747 Fed. Appx. 264. 

No. 18–9038. Peters v. Illinois. App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 2018 IL App (2d) 150650, 99 
N. E. 3d 489. 

No. 18–9074. Francois v. Vannoy, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 18–9101. Montanez v. Walowski. Sup. Ct. Ill. Certio-
rari denied. 

No. 18–9123. McClenton v. California. Ct. App. Cal., 2d 
App. Dist., Div. 4. Certiorari denied. 

No. 18–9154. Smith v. Clarke, Director, Virginia Depart-
ment of Corrections. C. A. 4th Cir. Certiorari denied. Re-
ported below: 748 Fed. Appx. 539. 

No. 18–9163. Horrell v. Downey, Sheriff, Kankakee 
County, Illinois. C. A. 7th Cir. Certiorari denied. 
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June 17, 2019 587 U. S. 

No. 18–9192. Balice v. United States. C. A. 3d Cir. Cer-
tiorari denied. 

No. 18–9212. McCrudden v. United States et al. C. A. 
3d Cir. Certiorari denied. Reported below: 763 Fed. Appx. 142. 

No. 18–9213. Paine v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 754 Fed. Appx. 489. 

No. 18–9219. Thomas v. Meko, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 915 F. 3d 1071. 

No. 18–9224. Illarramendi v. Securities and Exchange 
Commission et al. C. A. 2d Cir. Certiorari denied. Reported 
below: 732 Fed. Appx. 10. 

No. 18–9231. Leachman v. Texas. Ct. App. Tex., 1st Dist. 
Certiorari denied. Reported below: 554 S. W. 3d 730. 

No. 18–9233. Perales v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 752 Fed. Appx. 179. 

No. 18–9236. Gonzalez et al. v. United States. C. A. 3d 
Cir. Certiorari denied. Reported below: 905 F. 3d 165. 

No. 18–9240. Cordoba v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 18–9241. Sealed Appellant v. Sealed Appellee. 
C. A. 5th Cir. Certiorari denied. Reported below: 900 F. 3d 663. 

No. 18–9242. Hayden v. Maine. Sup. Jud. Ct. Me. Certio-
rari denied. 

No. 18–9243. Aligwekwe v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 743 Fed. Appx. 970. 

No. 18–9245. De-La-Rosa v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 751 Fed. Appx. 597. 

No. 18–9248. Phillips v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 763 Fed. Appx. 589. 

No. 18–9255. Ram v. United States. C. A. 8th Cir. Certio-
rari denied. 

No. 18–9256. Syed v. United States. C. A. 6th Cir. Cer-
tiorari denied. 
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No. 18–9258. Shaw v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 18–9259. Ejiofor v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 753 Fed. Appx. 611. 

No. 18–9264. Marshall v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 18–9275. Troiano v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 918 F. 3d 1082. 

No. 18–9284. Rogers v. Compass Airlines, Inc., et al. 
Sup. Ct. Minn. Certiorari denied. Reported below: 920 N. W. 
2d 835. 

No. 18–9291. Green v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 754 Fed. Appx. 943. 

No. 18–9292. Fredrickson v. United States (two judg-
ments). C. A. 7th Cir. Certiorari denied. 

No. 18–9293. Cooper v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 265 So. 3d 614. 

No. 18–9300. Waters, aka Jones v. United States. C. A. 
4th Cir. Certiorari denied. 

No. 18–9301. Lomax v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 910 F. 3d 1068. 

No. 18–9303. Lincks v. United States. C. A. 5th Cir. Cer-
tiorari denied. 

No. 18–9304. De Leon v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 915 F. 3d 386. 

No. 18–9305. Chapman-Sexton v. United States. C. A. 6th 
Cir. Certiorari denied. Reported below: 758 Fed. Appx. 437. 

No. 18–9306. Sayer v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 916 F. 3d 32. 

No. 18–9312. Wright v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 746 Fed. Appx. 290. 

No. 18–9313. Watson v. Killough et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 750 Fed. Appx. 773. 
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June 17, 2019 587 U. S. 

No. 18–9315. Peebles v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 759 Fed. Appx. 559. 

No. 18–543. State Correctional Institution at Fayette 
et al. v. Reeves. C. A. 3d Cir. Motion of respondent for leave 
to proceed in forma pauperis granted. Certiorari denied. Re-
ported below: 897 F. 3d 154. 

No. 18–918. Copeland et al. v. Vance et al. C. A. 2d Cir. 
Motions of Legal Aid Society, Criminal Law Professors et al., and 
Constitutional Law Scholars for leave to fle briefs as amici cu-
riae granted. Certiorari denied. Reported below: 893 F. 3d 101. 

No. 18–1279. Lewis et al. v. Pension Benet Guaranty 
Corporation. C. A. D. C. Cir. Certiorari denied. Justice 
Kavanaugh took no part in the consideration or decision of this 
petition. Reported below: 912 F. 3d 605. 

No. 18–8434. Halvorsen v. Hart, Warden. C. A. 6th Cir. 
Motion of petitioner to defer consideration of petition for writ of 
certiorari denied. Certiorari denied. Justice Kagan took no 
part in the consideration or decision of this motion and this peti-
tion. Reported below: 746 Fed. Appx. 489. 

No. 18–8664. Lowe v. Florida. Sup. Ct. Fla. Certiorari de-
nied. Reported below: 259 So. 3d 23. 

Justice Sotomayor, dissenting. 
I dissent for the reasons set out in Reynolds v. Florida, 586 

U. S. 1004, 1011 (2018) (Sotomayor, J., dissenting from denial 
of certiorari). 

Rehearing Denied 

No. 18–1147. Brunson v. Hogan et al., 587 U. S. 986; 
No. 18–1216. Lussy v. Florida Elections Commission 

et al., 587 U. S. 971; 
No. 18–7966. Smith v. Terris, Warden, 586 U. S. 1254; 
No. 18–8022. Arias Coreas v. Clarke, Director, Virginia 

Department of Corrections, 587 U. S. 925; 
No. 18–8175. Gunchick v. Bank of America, N. A., 587 

U. S. 949; 
No. 18–8244. Cornell v. Virginia, 587 U. S. 949; and 
No. 18–8507. Jennette v. Commissioner of Internal Rev-

enue, 587 U. S. 977. Petitions for rehearing denied. 



REVISIONS TO RULES OF THE SUPREME COURT 
OF THE UNITED STATES 

ADOPTED APRIL 18, 2019 

EFFECTIVE JULY 1, 2019 

The following are revisions to the Rules of the Supreme Court of the 
United States as adopted on April 18, 2019. See post, p. 1072. The re-
vised Rules became effective July 1, 2019, as provided in Rule 48, post, 
p. 1076. 

For previous revisions of the Rules of the Supreme Court see 346 U. S. 
949, 388 U. S. 931, 398 U. S. 1013, 445 U. S. 985, 493 U. S. 1099, 515 U. S. 
1197, 519 U. S. 1161, 525 U. S. 1191, 537 U. S. 1249, 544 U. S. 1073, 551 U. S. 
1195, 558 U. S. 1161, 569 U. S. 1041, and 582 U. S. 969. 
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ORDER ADOPTING REVISED RULES 
OF THE SUPREME COURT OF 

THE UNITED STATES 

Thursday, April 18, 2019 

IT IS ORDERED that the revised Rules of this Court, 
approved by the Court and lodged with the Clerk, shall be 
effective July 1, 2019, and that the amended provisions shall 
be printed as an appendix to the United States Reports. 

IT IS FURTHER ORDERED that the Rules promulgated 
September 27, 2017, see 582 U. S. 969, shall be rescinded as 
of June 30, 2019, and that the revised Rules shall govern all 
proceedings in cases commenced after that date and, to the 
extent feasible and just, cases then pending. 
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REVISIONS TO RULES OF THE SUPREME COURT 
OF THE UNITED STATES 

Adopted April 18, 2019—Effective July 1, 2019* 

Rule 14. Content of a Petition for a Writ of Certiorari 

1. A petition for a writ of certiorari shall contain, in the 
order indicated: 

. . . . . 
(b) (i) A list of all parties to the proceeding in the court 

whose judgment is sought to be reviewed (unless the 
caption of the case contains the names of all the parties); 

(ii) a corporate disclosure statement as required by 
Rule 29.6; and 

(iii) a list of all proceedings in state and federal trial 
and appellate courts, including proceedings in this 
Court, that are directly related to the case in this Court. 
For each such proceeding, the list should include the 
court in question, the docket number and case caption 
for the proceeding, and the date of entry of the judg-
ment. For the purposes of this rule, a proceeding is 
“directly related” if it arises from the same trial court 
case as the case in this Court (including the proceedings 
directly on review in this case), or if it challenges the 
same criminal conviction or sentence as is challenged in 
this Court, whether on direct appeal or through state or 
federal collateral proceedings. 

*In addition to the revisions set forth below, references to “18 U. S. C. 
§ 3006A(d)(6)” in Rules 9.1, 29.5(b) and (c), and 33.2(a) are changed to “18 
U. S. C. § 3006A(d)(7).” Subsection (d)(6) was redesignated as subsection 
(d)(7), and these Rules are now updated to conform to this change. 
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. . . . . 

Rule 15. Briefs in Opposition; Reply Briefs; 

Supplemental Briefs 
. . . . . 

2. A brief in opposition should be stated briefy and in 
plain terms and may not exceed the word or page limitations 
specifed in Rule 33. In addition to presenting other argu-
ments for denying the petition, the brief in opposition should 
address any perceived misstatement of fact or law in the 
petition that bears on what issues properly would be before 
the Court if certiorari were granted. Counsel are admon-
ished that they have an obligation to the Court to point out 
in the brief in opposition, and not later, any perceived mis-
statement made in the petition. Any objection to consider-
ation of a question presented based on what occurred in the 
proceedings below, if the objection does not go to jurisdic-
tion, may be deemed waived unless called to the Court's at-
tention in the brief in opposition. A brief in opposition 
should identify any directly related cases that were not iden-
tifed in the petition under Rule 14.1(b)(iii), including for each 
such case the information called for by Rule 14.1(b)(iii). 

. . . . . 

Rule 25. Briefs on the Merits: Number of Copies and 

Time to File 
. . . . . 

3. The petitioner or appellant shall fle 40 copies of the 
reply brief, if any, within 30 days after the brief for the re-
spondent or appellee is fled, but any reply brief must actu-
ally be received by the Clerk not later than 2 p.m. 10 days 
before the date of oral argument. Any respondent or appel-
lee supporting the petitioner or appellant may fle a reply brief. 

. . . . . 

Rule 29. Filing and Service of Documents; Special 

Notifcations; Corporate Listing 

1. Any document required or permitted to be presented to 
the Court or to a Justice shall be fled with the Clerk in 
paper form. 
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2. A document is timely fled if it is received by the Clerk 
in paper form within the time specifed for fling; or if it is 
sent to the Clerk through the United States Postal Service 
by frst-class mail (including express or priority mail), post-
age prepaid, and bears a postmark, other than a commercial 
postage meter label, showing that the document was mailed 
on or before the last day for fling; or if it is delivered on or 
before the last day for fling to a third-party commercial car-
rier for delivery to the Clerk within 3 calendar days. If 
submitted by an inmate confned in an institution, a docu-
ment is timely fled if it is deposited in the institution's inter-
nal mail system on or before the last day for fling and is 
accompanied by a notarized statement or declaration in com-
pliance with 28 U. S. C. § 1746 setting out the date of deposit 
and stating that frst-class postage has been prepaid. If the 
postmark is missing or not legible, or if the third-party com-
mercial carrier does not provide the date the document was 
received by the carrier, the Clerk will require the person 
who sent the document to submit a notarized statement or 
declaration in compliance with 28 U. S. C. § 1746 setting out 
the details of the fling and stating that the fling took place 
on a particular date within the permitted time. 

. . . . . 

Rule 33. Document Preparation: Booklet Format; 8½-

by 11-Inch Paper Format 

1. Booklet Format: . . . . 
. . . . . 

(g) Word limits and color covers for booklet-format docu-
ments are as follows: 

Type of Document 
Word 

Limits 

Color of 

Cover 

. . . . . 
(v) Brief on the Merits for Petitioner or Appellant 

(Rule 24); Exceptions by Plaintiff to Report of 
Special Master (Rule 17) 13,000 light blue 

(vi) Brief on the Merits for Respondent or 
Appellee (Rule 24.2); Brief on the Merits for 
Respondent or Appellee Supporting Petitioner 
or Appellant (Rule 12.6); Exceptions by Party 
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Type of Document 

Other Than Plaintiff to Report of Special 
Master (Rule 17) 

(vii) Reply Brief on the Merits (Rule 24.4) 
(viii) Reply to Plaintiff's Exceptions to Report of 

Special Master (Rule 17) 
(ix) Reply to Exceptions by Party Other Than 

Plaintiff to Report of Special Master (Rule 17) 
(x) Brief for an Amicus Curiae at the Petition 

Stage or pertaining to a Motion for Leave to 
fle a Bill of Complaint (Rule 37.2) 

(xi) Brief for an Amicus Curiae Identifed in Rule 
37.4 in Support of the Plaintiff, Petitioner, or 
Appellant, or in Support of Neither Party, on 
the Merits or in an Original Action at the 
Exceptions Stage (Rule 37.3) 

(xii) Brief for any Other Amicus Curiae in Support 
of the Plaintiff, Petitioner, or Appellant, or in 
Support of Neither Party, on the Merits or in 
an Original Action at the Exceptions Stage 
(Rule 37.3) 

(xiii) Brief for an Amicus Curiae Identifed in Rule 
37.4 in Support of the Defendant, Respondent, 
or Appellee, on the Merits or in an Original 
Action at the Exceptions Stage (Rule 37.3) 

(xiv) Brief for any Other Amicus Curiae in Support 
of the Defendant, Respondent, or Appellee, on 
the Merits or in an Original Action at the 
Exceptions Stage (Rule 37.3) 

(xv) Petition for Rehearing 
. . . . 

Rule 48. Effective Date of Rules 

Word 

Limits 

13,000 
6,000 

13,000 

13,000 

6,000 

9,000 

8,000 

9,000 

8,000 
3,000 

Color of 

Cover 

light red 
yellow 

orange 

yellow 

cream 

light 
green 

light 
green 

dark 
green 

dark 
green 

tan 
. 

1. These Rules, adopted April 18, 2019, will be effective 
July 1, 2019. 

2. The Rules govern all proceedings after their effective 
date except that the amendments to Rules 25.3 and 33.1(g) 
will apply only to cases in which certiorari was granted, or 
a direct appeal or original action was set for argument, after 
the effective date. 



AMENDMENTS TO 
FEDERAL RULES OF APPELLATE PROCEDURE 

The following amendments to the Federal Rules of Appellate Procedure 
were prescribed by the Supreme Court of the United States on April 25, 
2019, pursuant to 28 U. S. C. § 2072, and were reported to Congress by 
The Chief Justice on the same date. For the letter of transmittal, see 
post, p. 1078. The Judicial Conference report referred to in that letter is 
not reproduced herein. 

Note that under 28 U. S. C. § 2074, such amendments shall take effect 
no earlier than December 1 of the year in which they are transmitted to 
Congress unless otherwise provided by law. 

For earlier publication of the Federal Rules of Appellate Procedure and 
amendments thereto, see 389 U. S. 1063, 398 U. S. 971, 401 U. S. 1029, 
406 U. S. 1005, 441 U. S. 973, 475 U. S. 1153, 490 U. S. 1125, 500 U. S. 1007, 
507 U. S. 1059, 511 U. S. 1155, 514 U. S. 1137, 517 U. S. 1255, 523 U. S. 1147, 
535 U. S. 1123, 538 U. S. 1071, 544 U. S. 1151, 547 U. S. 1221, 550 U. S. 983, 
556 U. S. 1291, 559 U. S. 1119, 563 U. S. 1045, 569 U. S. 1125, 572 U. S. 1161, 
578 U. S. 1031, 581 U. S. 1029, and 584 U. S. 1043. 
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LETTER OF TRANSMITTAL 

Supreme Court of the United States 
washington, d. c. 

April 25, 2019 

To the Senate and House of Representatives of the United 
States of America in Congress Assembled: 

I have the honor to submit to the Congress the amend-
ments to the Federal Rules of Appellate Procedure that have 
been adopted by the Supreme Court of the United States 
pursuant to Section 2072 of Title 28, United States Code. 

Accompanying these rules are the following materials that 
were submitted to the Court for its consideration pursuant 
to Section 331 of Title 28, United States Code: a transmittal 
letter to the Court dated October 24, 2018; a redline version 
of the rules with committee notes; an excerpt from the Sep-
tember 2018 report of the Committee on Rules of Practice 
and Procedure to the Judicial Conference of the United 
States; and an excerpt from the May 2018 report of the Advi-
sory Committee on Appellate Rules. 

Sincerely, 

(Signed) John G. Roberts, Jr. 
Chief Justice of the United States 
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SUPREME COURT OF THE UNITED STATES 

April 25, 2019 

Ordered: 

1. The Federal Rules of Appellate Procedure are amended 
to include amendments to Rules 3, 5, 13, 21, 25, 26, 26.1, 28, 
32, and 39. 

[See infra, pp. 1081–1085.] 
2. The foregoing amendments to the Federal Rules of Ap-

pellate Procedure shall take effect on December 1, 2019, and 
shall govern in all proceedings in appellate cases thereafter 
commenced and, insofar as just and practicable, all proceed-
ings then pending. 

3. The Chief Justice is authorized to transmit to the 
Congress the foregoing amendments to the Federal Rules 
of Appellate Procedure in accordance with the provisions of 
Section 2074 of Title 28, United States Code. 
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AMENDMENTS TO THE FEDERAL RULES 
OF APPELLATE PROCEDURE 

Rule 3. Appeal as of right—how taken. 
. . . . . 

(d) Serving the notice of appeal. 
(1) The district clerk must serve notice of the fling of a 

notice of appeal by sending a copy to each party's counsel 
of record—excluding the appellant's—or, if a party is pro-
ceeding pro se, to the party's last known address. When 
a defendant in a criminal case appeals, the clerk must also 
serve a copy of the notice of appeal on the defendant. The 
clerk must promptly send a copy of the notice of appeal 
and of the docket entries—and any later docket entries— 
to the clerk of the court of appeals named in the notice. 
The district clerk must note, on each copy, the date when 
the notice of appeal was fled. 

(2) If an inmate confned in an institution fles a notice 
of appeal in the manner provided by Rule 4(c), the district 
clerk must also note the date when the clerk docketed 
the notice. 

(3) The district clerk's failure to serve notice does not 
affect the validity of the appeal. The clerk must note on 
the docket the names of the parties to whom the clerk 
sends copies, with the date of sending. Service is suff-
cient despite the death of a party or the party's counsel. 

. . . . . 

Rule 5. Appeal by permission. 

(a) Petition for permission to appeal. 
(1) To request permission to appeal when an appeal is 

within the court of appeals' discretion, a party must fle a 
petition with the circuit clerk and serve it on all other 
parties to the district-court action. 

1081 



1082 RULES OF APPELLATE PROCEDURE 

. . . . . 

Rule 13. Appeals from the tax court. 

(a) Appeal as of right. 
. . . . . 
(2) Notice of appeal; how fled.—The notice of appeal 

may be fled either at the Tax Court clerk's offce in the 
District of Columbia or by sending it to the clerk. If 
sent by mail the notice is considered fled on the postmark 
date, subject to § 7502 of the Internal Revenue Code, as 
amended, and the applicable regulations. 

. . . . . 

Rule 21. Writs of mandamus and prohibition, and other 
extraordinary writs. 

(a) Mandamus or prohibition to a court: petition, fling, 
service, and docketing. 

(1) A party petitioning for a writ of mandamus or prohi-
bition directed to a court must fle the petition with the 
circuit clerk and serve it on all parties to the proceeding 
in the trial court. The party must also provide a copy to 
the trial-court judge. All parties to the proceeding in the 
trial court other than the petitioner are respondents for 
all purposes. 

. . . . . 

(c) Other extraordinary writs.—An application for an ex-
traordinary writ other than one provided for in Rule 21(a) 
must be made by fling a petition with the circuit clerk and 
serving it on the respondents. Proceedings on the applica-
tion must conform, so far as is practicable, to the procedures 
prescribed in Rule 21(a) and (b). 

. . . . . 

Rule 25. Filing and service. 
. . . . . 

(d) Proof of service. 
(1) A paper presented for fling must contain either of 

the following if it was served other than through the 
court's electronic-fling system: 
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(A) an acknowledgment of service by the person 
served; or 

(B) proof of service consisting of a statement by the 
person who made service certifying: 

(i) the date and manner of service; 
(ii) the names of the persons served; and 
(iii) their mail or electronic addresses, facsimile 

numbers, or the addresses of the places of delivery, as 
appropriate for the manner of service. 

(2) When a brief or appendix is fled by mailing or dis-
patch in accordance with Rule 25(a)(2)(A)(ii), the proof of 
service must also state the date and manner by which the 
document was mailed or dispatched to the clerk. 

(3) Proof of service may appear on or be affxed to the 
papers fled. 

. . . . . 

Rule 26. Computing and extending time. 
. . . . . 

(c) Additional time after certain kinds of service.—When 
a party may or must act within a specifed time after being 
served, and the paper is not served electronically on the 
party or delivered to the party on the date stated in the proof 
of service, 3 days are added after the period would otherwise 
expire under Rule 26(a). 

Rule 26.1. Disclosure statement. 

(a) Nongovernmental corporations.—Any nongovern-
mental corporation that is a party to a proceeding in a court 
of appeals must fle a statement that identifes any parent 
corporation and any publicly held corporation that owns 10% 
or more of its stock or states that there is no such corpora-
tion. The same requirement applies to a nongovernmental 
corporation that seeks to intervene. 

(b) Organizational victims in criminal cases.—In a crim-
inal case, unless the government shows good cause, it must 
fle a statement that identifes any organizational victim of 
the alleged criminal activity. If the organizational victim is 
a corporation, the statement must also disclose the informa-
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tion required by Rule 26.1(a) to the extent it can be obtained 
through due diligence. 

(c) Bankruptcy cases.—In a bankruptcy case, the debtor, 
the trustee, or, if neither is a party, the appellant must fle a 
statement that: 

(1) identifes each debtor not named in the caption; and 
(2) for each debtor that is a corporation, discloses the 

information required by Rule 26.1(a). 
(d) Time for fling; supplemental fling.—The Rule 26.1 

statement must: 
(1) be fled with the principal brief or upon fling a mo-

tion, response, petition, or answer in the court of appeals, 
whichever occurs frst, unless a local rule requires earlier 
fling; 

(2) be included before the table of contents in the princi-
pal brief; and 

(3) be supplemented whenever the information required 
under Rule 26.1 changes. 
(e) Number of copies.—If the Rule 26.1 statement is fled 

before the principal brief, or if a supplemental statement is 
fled, an original and 3 copies must be fled unless the court 
requires a different number by local rule or by order in a 
particular case. 

Rule 28. Briefs. 
(a) Appellant's brief.—The appellant's brief must contain, 

under appropriate headings and in the order indicated: 
(1) a disclosure statement if required by Rule 26.1; 

. . . . . 

Rule 32. Form of briefs, appendices, and other papers. 
. . . . . 

( f ) Items excluded from length.—In computing any 
length limit, headings, footnotes, and quotations count to-
ward the limit but the following items do not: 

• cover page; 
• disclosure statement; 
• table of contents; 
• table of citations; 
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• statement regarding oral argument; 
• addendum containing statutes, rules, or regulations; 
• certifcate of counsel; 
• signature block; 
• proof of service; and 
• any item specifcally excluded by these rules or by 

local rule. 
. . . . . 

Rule 39. Costs. 
. . . . . 

(d) Bill of costs: objections; insertion in mandate. 
(1) A party who wants costs taxed must—within 14 

days after entry of judgment—fle with the circuit clerk 
and serve an itemized and verifed bill of costs. 

. . . . . 



AMENDMENTS TO 
FEDERAL RULES OF BANKRUPTCY PROCEDURE 

The following amendments to the Federal Rules of Bankruptcy Proce-
dure were prescribed by the Supreme Court of the United States on April 
25, 2019, pursuant to 28 U. S. C. § 2075, and were reported to Congress by 
The Chief Justice on the same date. For the letter of transmittal, see 
post, p. 1088. The Judicial Conference report referred to in that letter is 
not reproduced herein. 

Note that under 28 U. S. C. § 2075, such amendments shall take effect 
no earlier than December 1 of the year in which they are transmitted to 
Congress unless otherwise provided by law. 

For earlier publication of the Federal Rules of Bankruptcy Procedure 
and amendments thereto, see, e. g., 461 U. S. 973, 471 U. S. 1147, 480 U. S. 
1077, 490 U. S. 1119, 500 U. S. 1017, 507 U. S. 1075, 511 U. S. 1169, 514 U. S. 
1145, 517 U. S. 1263, 520 U. S. 1285, 526 U. S. 1169, 529 U. S. 1147, 532 
U. S. 1077, 535 U. S. 1139, 538 U. S. 1075, 541 U. S. 1097, 544 U. S. 1163, 547 
U. S. 1227, 550 U. S. 989, 553 U. S. 1105, 556 U. S. 1307, 559 U. S. 1127, 563 
U. S. 1051, 566 U. S. 1045, 569 U. S. 1141, 572 U. S. 1169, 575 U. S. 1049, 578 
U. S. 1051, 581 U. S. 1035, and 584 U. S. 1057. 
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LETTER OF TRANSMITTAL 

Supreme Court of the United States 
washington, d. c. 

April 25, 2019 

To the Senate and House of Representatives of the United 
States of America in Congress Assembled: 

I have the honor to submit to the Congress the amend-
ments to the Federal Rules of Bankruptcy Procedure that 
have been adopted by the Supreme Court of the United 
States pursuant to Section 2075 of Title 28, United States 
Code. 

Accompanying these rules are the following materials that 
were submitted to the Court for its consideration pursuant 
to Section 331 of Title 28, United States Code: a transmittal 
letter to the Court dated October 24, 2018; a redline version 
of the rules with committee notes; an excerpt from the Sep-
tember 2018 report of the Committee on Rules of Practice 
and Procedure to the Judicial Conference of the United 
States; and an excerpt from the May 2018 report of the Advi-
sory Committee on Bankruptcy Rules. 

Sincerely, 

(Signed) John G. Roberts, Jr. 
Chief Justice of the United States 
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SUPREME COURT OF THE UNITED STATES 

April 25, 2019 

Ordered: 

1. The Federal Rules of Bankruptcy Procedure are 
amended to include amendments to Rules 4001, 6007, 9036, 
and 9037. 

[See infra, pp. 1091–1093.] 
2. The foregoing amendments to the Federal Rules of 

Bankruptcy Procedure shall take effect on December 1, 2019, 
and shall govern in all proceedings in bankruptcy cases 
thereafter commenced and, insofar as just and practicable, 
all proceedings then pending. 

3. The Chief Justice is authorized to transmit to the 
Congress the foregoing amendments to the Federal Rules 
of Bankruptcy Procedure in accordance with the provisions of 
Section 2075 of Title 28, United States Code. 
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AMENDMENTS TO THE FEDERAL RULES 
OF BANKRUPTCY PROCEDURE 

Rule 4001. Relief from automatic stay; prohibiting or con-
ditioning the use, sale, or lease of property; use of cash 
collateral; obtaining credit; agreements. 

. . . . . 
(c) Obtaining credit. 

. . . . . 
(4) Inapplicability in a Chapter 13 Case.—This subdivi-

sion (c) does not apply in a chapter 13 case. 
. . . . . 

Rule 6007. Abandonment or disposition of property. 

. . . . . 
(b) Motion by party in interest.—A party in interest may 

fle and serve a motion requiring the trustee or debtor in 
possession to abandon property of the estate. Unless other-
wise directed by the court, the party fling the motion shall 
serve the motion and any notice of the motion on the 
trustee or debtor in possession, the United States trustee, 
all creditors, indenture trustees, and committees elected pur-
suant to § 705 or appointed pursuant to § 1102 of the Code. 
A party in interest may fle and serve an objection within 14 
days of service, or within the time fxed by the court. If a 
timely objection is made, the court shall set a hearing on 
notice to the United States trustee and to other entities as 
the court may direct. If the court grants the motion, the 
order effects the trustee's or debtor in possession's abandon-
ment without further notice, unless otherwise directed by 
the court. 
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Rule 9036. Notice and service generally. 

Whenever these rules require or permit sending a notice 
or serving a paper by mail, the clerk, or some other person 
as the court or these rules may direct, may send the notice 
to—or serve the paper on—a registered user by fling it with 
the court's electronic-fling system. Or it may be sent to 
any person by other electronic means that the person con-
sented to in writing. In either of these events, service or 
notice is complete upon fling or sending but is not effective 
if the fler or sender receives notice that it did not reach the 
person to be served. This rule does not apply to any plead-
ing or other paper required to be served in accordance with 
Rule 7004. 

Rule 9037. Privacy protection for flings made with the 
court. 
. . . . . 

(h) Motion to redact a previously fled document. 
(1) Content of the motion; service.—Unless the court 

orders otherwise, if an entity seeks to redact from a pre-
viously fled document information that is protected under 
subdivision (a), the entity must: 

(A) fle a motion to redact identifying the proposed 
redactions; 

(B) attach to the motion the proposed redacted 
document; 

(C) include in the motion the docket or proof-of-claim 
number of the previously fled document; and 

(D) serve the motion and attachment on the debtor, 
debtor's attorney, trustee (if any), United States trustee, 
fler of the unredacted document, and any individual 
whose personal identifying information is to be 
redacted. 
(2) Restricting public access to the unredacted docu-

ment; docketing the redacted document.—The court must 
promptly restrict public access to the motion and the unre-
dacted document pending its ruling on the motion. If the 
court grants it, the court must docket the redacted docu-
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ment. The restrictions on public access to the motion and 
unredacted document remain in effect until a further court 
order. If the court denies it, the restrictions must be 
lifted, unless the court orders otherwise. 



AMENDMENTS TO 
FEDERAL RULES OF CRIMINAL PROCEDURE 

The following amendments to the Federal Rules of Criminal Procedure 
were prescribed by the Supreme Court of the United States on April 25, 
2019, pursuant to 28 U. S. C. § 2072, and were reported to Congress by 
The Chief Justice on the same date. For the letter of transmittal, see 
post, p. 1096. The Judicial Conference report referred to in that letter is 
not reproduced herein. 

Note that under 28 U. S. C. § 2074, such amendments shall take effect no 
earlier than December 1 of the year in which they are transmitted to 
Congress unless otherwise provided by law. 

For earlier publication of the Federal Rules of Criminal Procedure 
and amendments thereto, see 327 U. S. 821, 335 U. S. 917, 949, 346 
U. S. 941, 350 U. S. 1017, 383 U. S. 1087, 389 U. S. 1125, 401 U. S. 1025, 
406 U. S. 979, 415 U. S. 1056, 416 U. S. 1001, 419 U. S. 1136, 425 U. S. 
1157, 441 U. S. 985, 456 U. S. 1021, 461 U. S. 1117, 471 U. S. 1167, 480 
U. S. 1041, 485 U. S. 1057, 490 U. S. 1135, 495 U. S. 967, 500 U. S. 991, 
507 U. S. 1161, 511 U. S. 1175, 514 U. S. 1159, 517 U. S. 1285, 520 U. S. 
1313, 523 U. S. 1227, 526 U. S. 1189, 529 U. S. 1179, 535 U. S. 1157, 541 
U. S. 1103, 544 U. S. 1181, 547 U. S. 1269, 550 U. S. 1165, and 553 U. S. 1155, 
556 U. S. 1363, 559 U. S. 1151, 563 U. S. 1063, 566 U. S. 1053, 569 U. S. 1161, 
572 U. S. 1223, 578 U. S. 1067, and 584 U. S. 1087. 
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LETTER OF TRANSMITTAL 

Supreme Court of the United States 
washington, d. c. 

April 25, 2019 

To the Senate and House of Representatives of the United 
States of America in Congress Assembled: 

I have the honor to submit to the Congress the amend-
ments to the Federal Rules of Criminal Procedure, the Rules 
Governing Section 2254 Cases in the United States District 
Courts, and the Rules Governing Section 2255 Proceedings 
for the United States District Courts that have been adopted 
by the Supreme Court of the United States pursuant to Sec-
tion 2072 of Title 28, United States Code. 

Accompanying these rules are the following materials that 
were submitted to the Court for its consideration pursuant 
to Section 331 of Title 28, United States Code: a transmittal 
letter to the Court dated October 24, 2018; a redline version 
of the rules with committee notes; an excerpt from the Sep-
tember 2018 report of the Committee on Rules of Practice 
and Procedure to the Judicial Conference of the United 
States; and an excerpt from the May 2018 report of the Advi-
sory Committee on Criminal Rules. 

Sincerely, 

(Signed) John G. Roberts, Jr. 
Chief Justice of the United States 
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SUPREME COURT OF THE UNITED STATES 

April 25, 2019 

Ordered: 

1. The Federal Rules of Criminal Procedure are amended 
to include new Rule 16.1. 

2. The Rules Governing Section 2254 Cases in the United 
States District Courts are amended to include an amend-
ment to Rule 5. 

3. The Rules Governing Section 2255 Proceedings for the 
United States District Courts are amended to include an 
amendment to Rule 5. 

[See infra, p. 1099.] 
4. The foregoing amendments to the Federal Rules of 

Criminal Procedure, the Rules Governing Section 2254 
Cases in the United States District Courts, and the Rules 
Governing Section 2255 Proceedings for the United States 
District Courts shall take effect on December 1, 2019, and 
shall govern in all proceedings thereafter commenced and, 
insofar as just and practicable, all proceedings then pending. 

5. The Chief Justice is authorized to transmit to the 
Congress the foregoing amendments to the Federal Rules of 
Criminal Procedure, the Rules Governing Section 2254 
Cases in the United States District Courts, and the Rules 
Governing Section 2255 Proceedings for the United States 
District Courts in accordance with the provisions of Sec-
tion 2074 of Title 28, United States Code. 
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AMENDMENTS TO THE FEDERAL RULES 
OF CRIMINAL PROCEDURE 

Rule 16.1. Pretrial discovery conference; request for court 
action. 

(a) Discovery conference.—No later than 14 days after 
the arraignment, the attorney for the government and the 
defendant's attorney must confer and try to agree on a time-
table and procedures for pretrial disclosure under Rule 16. 

(b) Request for court action.—After the discovery confer-
ence, one or both parties may ask the court to determine or 
modify the time, place, manner, or other aspects of disclosure 
to facilitate preparation for trial. 

RULES GOVERNING 28 U. S. C. §2254 
CASES IN THE UNITED STATES 

DISTRICT COURTS 

Rule 5. The answer and the reply. 
. . . . . 

(e) Reply.—The petitioner may fle a reply to the respond-
ent's answer or other pleading. The judge must set the time 
to fle unless the time is already set by local rule. 
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RULES GOVERNING 28 U. S. C. §2255 
PROCEEDINGS FOR THE UNITED STATES 

DISTRICT COURTS 

Rule 5. The answer and the reply. 
. . . . . 

(d) Reply.—The moving party may fle a reply to the re-
spondent's answer or other pleading. The judge must set 
the time to fle unless the time is already set by local rule. 



AMENDMENT TO 
FEDERAL RULES OF EVIDENCE 

The following amendment to the Federal Rules of Evidence was pre-
scribed by the Supreme Court of the United States on April 25, 2019, 
pursuant to 28 U. S. C. § 2072, and were reported to Congress by The 
Chief Justice on the same date. For the letter of transmittal, see post, 
p. 1102. The Judicial Conference report referred to in that letter is not 
reproduced herein. 

Note that under 28 U. S. C. § 2074, such amendments shall take effect 
no earlier than December 1 of the year in which they are transmitted to 
Congress unless otherwise provided by law. 

For earlier reference to the Federal Rules of Evidence, see 409 U. S. 
1132. For earlier publication of the Federal Rules of Evidence and 
amendments thereto, see 441 U. S. 1005, 480 U. S. 1023, 485 U. S. 1049, 
493 U. S. 1173, 500 U. S. 1001, 507 U. S. 1187, 511 U. S. 1187, 520 U. S. 
1323, 523 U. S. 1235, 529 U. S. 1189, 538 U. S. 1097, 547 U. S. 1281, 559 
U. S. 1157, 563 U. S. 1075, 569 U. S. 1167, 572 U. S. 1233, and 581 U. S. 1055. 
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LETTER OF TRANSMITTAL 

Supreme Court of the United States 
washington, d. c. 

April 25, 2019 

To the Senate and House of Representatives of the United 
States of America in Congress Assembled: 

I have the honor to submit to the Congress the amendment 
to the Federal Rules of Evidence that has been adopted by 
the Supreme Court of the United States pursuant to Sec-
tion 2072 of Title 28, United States Code. 

Accompanying this rule are the following materials that 
were submitted to the Court for its consideration pursuant 
to Section 331 of Title 28, United States Code: a transmittal 
letter to the Court dated October 24, 2018; a redline version 
of the rule with committee note; an excerpt from the Sep-
tember 2018 report of the Committee on Rules of Practice 
and Procedure to the Judicial Conference of the United 
States; and an excerpt from the May 2018 report of the Advi-
sory Committee on Evidence Rules. 

Sincerely, 

(Signed) John G. Roberts, Jr. 
Chief Justice of the United States 
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SUPREME COURT OF THE UNITED STATES 

APRIL 25, 2019 

Ordered: 

1. The Federal Rules of Evidence are amended to include 
an amendment to Rule 807. 

[See infra, p. 1105.] 
2. The foregoing amendment to the Federal Rules of Evi-

dence shall take effect on December 1, 2019, and shall govern 
in all proceedings thereafter commenced and, insofar as just 
and practicable, all proceedings then pending. 

3. The Chief Justice is authorized to transmit to the 
Congress the foregoing amendment to the Federal Rules of 
Evidence in accordance with the provisions of Section 2074 
of Title 28, United States Code. 
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AMENDMENT TO THE FEDERAL RULES 
OF EVIDENCE 

Rule 807. Residual exception. 

(a) In general.—Under the following conditions, a hearsay 
statement is not excluded by the rule against hearsay even 
if the statement is not admissible under a hearsay exception 
in Rule 803 or 804: 

(1) the statement is supported by suffcient guarantees 
of trustworthiness—after considering the totality of cir-
cumstances under which it was made and evidence, if any, 
corroborating the statement; and 

(2) it is more probative on the point for which it is of-
fered than any other evidence that the proponent can ob-
tain through reasonable efforts. 

(b) Notice.—The statement is admissible only if the propo-
nent gives an adverse party reasonable notice of the intent 
to offer the statement—including its substance and the de-
clarant's name—so that the party has a fair opportunity to 
meet it. The notice must be provided in writing before the 
trial or hearing—or in any form during the trial or hearing 
if the court, for good cause, excuses a lack of earlier notice. 
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