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ERRATUM

556 U. S. 194, line 11: “fail-safe” should be “fail safe”.

II
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NOTES

I Mr. Suter retired as Clerk effective August 31, 2013. See post, p. VIL
2 Mr. Harris was appointed Clerk on July 22, 2013, effective September 1,
2013. See post, p. 935.
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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 28, 2010, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
Chief Justice.

For the First Circuit, STEPHEN BREYER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, ELENA KAGAN, Associate Justice.

For the Seventh Circuit, ELENA KAGAN, Associate Justice.

For the Eighth Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice.

For the Tenth Circuit, SONIA SOTOMAYOR, Associate Justice.

For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice.

For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

September 28, 2010.

(For next previous allotment, see 561 U. S., p. VIL.)
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RETIREMENT OF CLERK OF THE COURT
SUPREME COURT OF THE UNITED STATES

WEDNESDAY, JUNE 26, 2013

Present: CHIEF JUSTICE ROBERTS, JUSTICE SCALIA,
JUSTICE KENNEDY, JUSTICE THOMAS, JUSTICE GINSBURG,
JUSTICE BREYER, JUSTICE ALITO, JUSTICE SOTOMAYOR, and
JUSTICE KAGAN.

THE CHIEF JUSTICE said:

Our Clerk, William K. Suter, who has sat next to the bench
for the past 22 years and has heard more than 1,700 argu-
ments, has announced his retirement, effective August 31st
of this year. General Suter had a distinguished military ca-
reer before coming to the Court, and he will retire from this
position with more than 51 years of government service.
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CASES ADJUDGED

IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 2012

ARIZONA ET AL. v. INTER TRIBAL COUNCIL OF
ARIZONA, INC., ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 12-71. Argued March 18, 2013—Decided June 17, 2013

The National Voter Registration Act of 1993 (NVRA) requires States to
“accept and use” a uniform federal form to register voters for federal
elections. 42 U.S.C. §1973gg-4(a)(1). That “Federal Form,” devel-
oped by the federal Election Assistance Commission (EAC), requires
only that an applicant aver, under penalty of perjury, that he is a citi-
zen. Arizona law, however, requires voter-registration officials to “re-
ject” any application for registration, including a Federal Form, that is
not accompanied by documentary evidence of citizenship. Respond-
ents, a group of individual Arizona residents and a group of nonprofit
organizations, sought to enjoin that Arizona law. Ultimately, the Dis-
trict Court granted Arizona summary judgment on respondents’ claim
that the NVRA pre-empts Arizona’s requirement. The Ninth Circuit
affirmed in part but reversed as relevant here, holding that the state
law’s documentary-proof-of-citizenship requirement is pre-empted by
the NVRA.

Held: Arizona’s evidence-of-citizenship requirement, as applied to Federal
Form applicants, is pre-empted by the NVRA’s mandate that States
“accept and use” the Federal Form. Pp. 7-20.

(@) The Elections Clause imposes on States the duty to prescribe the
time, place, and manner of electing Representatives and Senators, but
1
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Syllabus

it confers on Congress the power to alter those regulations or supplant
them altogether. See U. S. Term Limits, Inc. v. Thornton, 514 U. S.
779, 804-805. This Court has said that the terms “Times, Places, and
Manner” “embrace authority to provide a complete code for congres-
sional elections,” including regulations relating to “registration.” Smi-
ley v. Holm, 285 U. S. 355, 366. Pp. 7-9.

(b) Because “accept and use” are words “that can have more than one
meaning,” they “are given content . . . by their surroundings.” Whit-
man v. American Trucking Assns., Inc., 531 U. S. 457, 466. Reading
“accept” merely to denote willing receipt seems out of place in the con-
text of an official mandate to accept and use something for a given pur-
pose. The implication of such a mandate is that its object is to be ac-
cepted as sufficient for the requirement it is meant to satisfy. Arizona’s
reading is also difficult to reconcile with neighboring NVRA provisions,
such as §1973gg—6(a)(1)(B) and § 1973gg—4(a)(2).

Arizona’s appeal to the presumption against pre-emption invoked in
this Court’s Supremacy Clause cases is inapposite. The power the
Elections Clause confers is none other than the power to pre-empt. Be-
cause Congress, when it acts under this Clause, is always on notice that
its legislation will displace some element of a pre-existing legal regime
erected by the States, the reasonable assumption is that the text of
Elections Clause legislation accurately communicates the scope of Con-
gress’s pre-emptive intent.

Nonetheless, while the NVRA forbids States to demand that an appli-
cant submit additional information beyond that required by the Federal
Form, it does not preclude States from “deny[ing] registration based on
information in their possession establishing the applicant’s ineligibility.”
Pp. 9-15.

(c) Arizona is correct that the Elections Clause empowers Congress
to regulate how federal elections are held, but not who may vote in
them. The latter is the province of the States. See U. S. Const., Art.
I, §2, cl. 1; Amdt. 17. It would raise serious constitutional doubts if a
federal statute precluded a State from obtaining the information neces-
sary to enforce its voter qualifications. The NVRA can be read to avoid
such a conflict, however. Section 1973gg-7(b)(1) permits the EAC to
include on the Federal Form information “necessary to enable the ap-
propriate State election official to assess the eligibility of the applicant.”
That validly conferred discretionary executive authority is properly ex-
ercised (as the Government has proposed) to require the inclusion of
Arizona’s concrete-evidence requirement if such evidence is necessary
to enable Arizona to enforce its citizenship qualification.

The NVRA permits a State to request the EAC to include state-
specific instructions on the Federal Form, see 42 U.S.C. §1973gg-
7(a)2), and a State may challenge the EAC’s rejection of that request
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(or failure to act on it) in a suit under the Administrative Procedure
Act. That alternative means of enforcing its constitutional power to
determine voting qualifications remains open to Arizona here. Should
the EAC reject or decline to act on a renewed request, Arizona would
have the opportunity to establish in a reviewing court that a mere oath
will not suffice to effectuate its citizenship requirement and that the
EAC is therefore under a nondiscretionary duty to include Arizona’s
concrete-evidence requirement on the Federal Form. Pp. 15-20.

677 F. 3d 383, affirmed.

SCALIA, J., delivered the opinion of the Court, in which RoBERTS, C. J.,
and GINSBURG, BREYER, SOTOMAYOR, and KAGAN, JJ., joined, and in
which KENNEDY, J., joined in part. KENNEDY, J., filed an opinion concur-
ring in part and concurring in the judgment, post, p. 20. THOMAS, J., post,
p. 22, and ALITO, J., post, p. 38, filed dissenting opinions.

Thomas C. Horne, Attorney General of Arizona, argued
the cause for petitioners. With him on the briefs for state
petitioners were David R. Cole, Solicitor General, Paula S.
Bickett, Thomas M. Collins, Assistant Attorney General,
Melissa G. Iyer, and M. Miller Baker. M. Colleen Connor
filed a brief for petitioners Twenty-six County Recorders and
Election Directors.

Patricia A. Millett argued the cause for respondents.
With her on the brief for respondents Inter Tribal Council
of Arizona, Inc., et al. were Jon M. Greenbaum, Mark A.
Posner, Michael C. Small, Christopher M. Egleson, David
J. Bodney, David B. Rosenbaum, Thomas L. Hudson, Joe
P. Sparks, Laughlin McDonald, and Daniel B. Kohrman.
Thomas A. Saenz, Nina Perales, and Karl J. Sandstrom filed
a brief for respondents Gonzalez et al.

Deputy Solicitor General Srinivasan argued the cause for
the United States as amicus curiae urging affirmance.
With him on the brief were Solicitor General Verrilli, As-
sistant Attorney General Perez, John F. Bash, Diana K.
Flynn, and Holly A. Thomas.*

*Briefs of amici curiae urging reversal were filed for the State of Ala-
bama et al. by Luther Strange, Attorney General of Alabama, John C.
Neiman, Jr., Solicitor General, and Andrew L. Brasher, Deputy Solicitor
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Opinion of the Court

JUSTICE SCALIA delivered the opinion of the Court.

The National Voter Registration Act requires States to
“accept and use” a uniform federal form to register voters
for federal elections. The contents of that form (colloquially
known as the Federal Form) are prescribed by a federal
agency, the Election Assistance Commission. The Federal
Form developed by the EAC does not require documentary
evidence of citizenship; rather, it requires only that an appli-

General, and by the Attorneys General for their respective States as fol-
lows: Samuel S. Olens of Georgia, Derek Schmidt of Kansas, Bill Schuette
of Michigan, E. Scott Pruitt of Oklahoma, and Greg Abbott of Texas; for
the American Civil Rights Union et al. by Peter J. Ferrara; for the Ameri-
can Unity Legal Defense Fund by Barnaby W. Zall; for the Eagle Forum
Education & Legal Defense Fund, Inc., by Lawrence J. Joseph; for the
Landmark Legal Foundation by Richard P. Hutchison; for Members of
Congress by Daniel E. Lungren; for the Mountain States Legal Founda-
tion by Steven J. Lechner; for Kris W. Kobach, Kansas Secretary of State,
by Mr. Kobach, pro se, and Ryan A. Kriegshauser; and for Arizona State
Senator Russell Pearce by James F. Peterson.

Briefs of amici curiae urging affirmance were filed for the Asian Ameri-
can Legal Defense and Education Fund et al. by Michael D. Nolan; for
Community Voter Registration Organizations by Walter Dellinger, Jona-
than D. Hacker, Loren L. Alikhan, Brenda Wright, and Lisa J. Danetz;
for Constitutional Law Professors by Douglas T. Kendall, Elizabeth B.
Wydra, David H. Gans, Wendy R. Weiser, and Myrna Pérez; for Election
Administrators by David W. Ogden and Daniel S. Volchok; for LatinoJus-
tice PRLDEF et al. by Michael Dore, Catherine Weiss, Natalie J. Kraner,
Lawrence Bluestone, and Juan Cartagena; for the League of Women Vot-
ers by Paul M. Smith, Michael B. DeSanctis, Jessica Ring Amunson, and
Lloyd Leonard; for Members of Congress by Charles A. Rothfeld and
Brian J. Wong; for the NAACP Legal Defense & Educational Fund, Inc.,
et al. by Debo P. Adegbile, Elise C. Boddie, Ryan P. Haygood, Joshua
Civin, Michael B. de Leeuw, Wade Henderson, Lisa M. Bornstein, Steven
M. Freeman, Jerome Gotkin, and Michael Arnold; for the National Educa-
tion Association et al. by Alice O’Brien, Jason Walta, Judith A. Scott,
Walter Kamiat, Mark Schneider, John J. Sullivan, and William Lurye;
and for the Overseas Vote Foundation et al. by Pamela S. Karlan, Jeffrey
L. Fisher, and Kevin K. Russell.

John Eastman, Anthony T. Caso, and Edwin Meese I1I filed a brief for
the Center for Constitutional Jurisprudence as amicus curiae.
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cant aver, under penalty of perjury, that he is a citizen. Ari-
zona law requires voter-registration officials to “reject” any
application for registration, including a Federal Form, that
is not accompanied by concrete evidence of citizenship. The
question is whether Arizona’s evidence-of-citizenship re-
quirement, as applied to Federal Form applicants, is pre-
empted by the Act’s mandate that States “accept and use”
the Federal Form.
I

Over the past two decades, Congress has erected a com-
plex superstructure of federal regulation atop state voter-
registration systems. The National Voter Registration Act
of 1993 (NVRA), 107 Stat. 77, as amended, 42 U.S.C.
§1973gg et seq., “requires States to provide simplified sys-
tems for registering to vote in federal elections.” Young v.
Fordice, 520 U. S. 273, 275 (1997). The Act requires each
State to permit prospective voters to “register to vote in
elections for Federal office” by any of three methods: simul-
taneously with a driver’s license application, in person, or by
mail. §1973gg—2(a).

This case concerns registration by mail. Section 1973gg—
2(a)(2) of the Act requires a State to establish procedures for
registering to vote in federal elections “by mail application
pursuant to section 1973gg—4 of this title.” Section 1973gg-
4, in turn, requires States to “accept and use” a standard
federal registration form. §1973gg—4(a)(1). The Election
Assistance Commission is invested with rulemaking au-
thority to prescribe the contents of that Federal Form.
§1973gg-7(a)(1); see §15329.1 The EAC is explicitly
instructed, however, to develop the Federal Form “in
consultation with the chief election officers of the States.”
§1973gg-T7(a)(2). The Federal Form thus contains a number

1 The Help America Vote Act of 2002 transferred this function from the
Federal Election Commission to the EAC. See §802, 116 Stat. 1726, codi-
fied at 42 U. S. C. §§ 15532, 1973gg-7(a).
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Opinion of the Court

of state-specific instructions, which tell residents of each
State what additional information they must provide and
where they must submit the form. See National Mail Voter
Registration Form, pp. 3-20, online at http://www.eac.gov
(all Internet materials as visited June 11, 2013, and available
in Clerk of Court’s case file); 11 CFR §9428.3 (2012). Each
state-specific instruction must be approved by the EAC be-
fore it is included on the Federal Form.
To be eligible to vote under Arizona law, a person must be
a citizen of the United States. Ariz. Const., Art. VII, §2;
Ariz. Rev. Stat. Ann. §16-101(A) (West 2006). This case
concerns Arizona’s efforts to enforce that qualification. In
2004, Arizona voters adopted Proposition 200, a ballot initia-
tive designed in part “to combat voter fraud by requiring
voters to present proof of citizenship when they register to
vote and to present identification when they vote on election
day.” Purcell v. Gonzalez, 549 U.S. 1, 2 (2006) (per cu-
riam).2  Proposition 200 amended the State’s election code
to require county recorders to “reject any application for
registration that is not accompanied by satisfactory evidence
of United States citizenship.” Ariz. Rev. Stat. Ann. §16-
166(F) (West Cum. Supp. 2012). The proof-of-citizenship re-
quirement is satisfied by (1) a photocopy of the applicant’s
passport or birth certificate, (2) a driver’s license number, if
the license states that the issuing authority verified the hold-
er’s U. S. citizenship, (3) evidence of naturalization, (4) tribal
identification, or (5) “[o]Jther documents or methods of proof
. established pursuant to the Immigration Reform and
Control Act of 1986.” Ibid. The EAC did not grant Arizo-
na’s request to include this new requirement among the
state-specific instructions for Arizona on the Federal Form.
App. 225. Consequently, the Federal Form includes a statu-
torily required attestation, subscribed to under penalty of

2In May 2005, the United States Attorney General precleared under §5
of the Voting Rights Act of 1965 the procedures Arizona adopted to imple-
ment Proposition 200. Purcell, 549 U. S., at 3.
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perjury, that an Arizona applicant meets the State’s voting
requirements (including the citizenship requirement), see
§1973gg-7(b)(2), but does not require concrete evidence of
citizenship.

The two groups of plaintiffs represented here—a group of
individual Arizona residents (dubbed the Gonzalez plaintiffs,
after lead plaintiff Jesus Gonzalez) and a group of nonprofit
organizations led by the Inter Tribal Council of Arizona
(ITCA)—filed separate suits seeking to enjoin the voting
provisions of Proposition 200. The District Court consoli-
dated the cases and denied the plaintiffs’ motions for a pre-
liminary injunction. App. to Pet. for Cert. 1g. A two-
judge motions panel of the Court of Appeals for the Ninth
Circuit then enjoined Proposition 200 pending appeal. Pusr-
cell, 549 U. S., at 3. We vacated that order and allowed the
impending 2006 election to proceed with the new rules in
place. Id., at 5-6. On remand, the Court of Appeals af-
firmed the District Court’s initial denial of a preliminary in-
junction as to respondents’ claim that the NVRA pre-empts
Proposition 200’s registration rules. Gonzales v. Arizona,
485 F. 3d 1041, 1050-1051 (2007). The District Court then
granted Arizona’s motion for summary judgment as to that
claim. App. to Pet. for Cert. le, 3e. A panel of the Ninth
Circuit affirmed in part but reversed as relevant here, hold-
ing that “Proposition 200’s documentary proof of citizenship
requirement conflicts with the NVRA’s text, structure, and
purpose.” Gonzales v. Arizona, 624 F. 3d 1162, 1181 (2010).
The en banc Court of Appeals agreed. Gonzalez v. Arizona,
677 F. 3d 383, 403 (2012). We granted certiorari. 568 U. S.
962 (2012).

II

The Elections Clause, Art. I, §4, cl. 1, provides:

“The Times, Places and Manner of holding Elections for
Senators and Representatives, shall be prescribed in
each State by the Legislature thereof; but the Congress
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Opinion of the Court

may at any time by Law make or alter such Regulations,
except as to the places of chusing Senators.”

The Clause empowers Congress to pre-empt state regula-
tions governing the “Times, Places and Manner” of holding
congressional elections. The question here is whether the
federal statutory requirement that States “accept and use”
the Federal Form pre-empts Arizona’s state-law require-
ment that officials “reject” the application of a prospective
voter who submits a completed Federal Form unaccompanied
by documentary evidence of citizenship.

A

The Elections Clause has two functions. Upon the States
it imposes the duty (“shall be prescribed”) to prescribe the
time, place, and manner of electing Representatives and Sen-
ators; upon Congress it confers the power to alter those reg-
ulations or supplant them altogether. See U. S. Term Lim-
its, Inc. v. Thornton, 514 U. S. 779, 804-805 (1995); id., at 862
(THOMAS, J., dissenting). This grant of congressional power
was the Framers’ insurance against the possibility that a
State would refuse to provide for the election of representa-
tives to the Federal Congress. “[E]very government ought
to contain in itself the means of its own preservation,” and
“an exclusive power of regulating elections for the national
government, in the hands of the State legislatures, would
leave the existence of the Union entirely at their mercy.
They could at any moment annihilate it by neglecting to
provide for the choice of persons to administer its affairs.”
The Federalist No. 59, pp. 362-363 (C. Rossiter ed. 1961)
(A. Hamilton) (emphasis deleted). That prospect seems fan-
ciful today, but the widespread, vociferous opposition to the
proposed Constitution made it a very real concern in the
founding era.

The Clause’s substantive scope is broad. “Times, Places,
and Manner,” we have written, are “comprehensive words,”
which “embrace authority to provide a complete code for con-
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gressional elections,” including, as relevant here and as peti-
tioners do not contest, regulations relating to “registration.”
Smiley v. Holm, 285 U. S. 355, 366 (1932); see also Roude-
bush v. Hartke, 405 U. S. 15, 24-25 (1972) (recounts); United
States v. Classic, 313 U. S. 299, 320 (1941) (primaries). In
practice, the Clause functions as “a default provision; it in-
vests the States with responsibility for the mechanics of con-
gressional elections, but only so far as Congress declines to
pre-empt state legislative choices.” Foster v. Love, 522 U. S.
67, 69 (1997) (citation omitted). The power of Congress over
the “Times, Places and Manner” of congressional elections
“is paramount, and may be exercised at any time, and to any
extent which it deems expedient; and so far as it is exercised,
and no farther, the regulations effected supersede those of
the State which are inconsistent therewith.” Ex parte Sie-
bold, 100 U. S. 371, 392 (1880).

B

The straightforward textual question here is whether
Ariz. Rev. Stat. Ann. § 16-166(F'), which requires state offi-
cials to “reject” a Federal Form unaccompanied by documen-
tary evidence of citizenship, conflicts with the NVRA’s man-
date that Arizona “accept and use” the Federal Form. If so,
the state law, “so far as the conflict extends, ceases to
be operative.” Siebold, supra, at 384. In Arizona’s view,
these seemingly incompatible obligations can be read to op-
erate harmoniously: The NVRA, it contends, requires merely
that a State receive the Federal Form willingly and use that
form as one element in its (perhaps lengthy) transaction with
a prospective voter.

Taken in isolation, the mandate that a State “accept and
use” the Federal Form is fairly susceptible of two interpre-
tations. It might mean that a State must accept the Fed-
eral Form as a complete and sufficient registration applica-
tion; or it might mean that the State is merely required to
receive the form willingly and use it somehow in its voter-
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registration process. Both readings—“receive willingly”
and “accept as sufficient”—are compatible with the plain
meaning of the word “accept.” See 1 Oxford English Dic-
tionary 70 (2d ed. 1989) (“To take or receive (a thing offered)
willingly”; “To receive as sufficient or adequate”); Webster’s
New International Dictionary 14 (2d ed. 1954) (“To receive
(a thing offered to or thrust upon one) with a consenting
mind”; “To receive with favor; to approve”). And we take
it as self-evident that the “elastic” verb “use,” read in isola-
tion, is broad enough to encompass Arizona’s preferred con-
struction. Swmith v. United States, 508 U. S. 223, 241 (1993)
(ScALIA, J., dissenting). In common parlance, one might say
that a restaurant accepts and uses credit cards even though
it requires customers to show matching identification when
making a purchase. See also Brief for State Petitioners 40
(“An airline may advertise that it ‘accepts and uses’ e-tickets

., yet may still require photo identification before one
could board the airplane”).

“Words that can have more than one meaning are given
content, however, by their surroundings.” Whitman v.
American Trucking Assns., Inc., 531 U. S. 457, 466 (2001);
see also Smith, supra, at 241 (SCALIA, J., dissenting). And
reading “accept” merely to denote willing receipt seems out
of place in the context of an official mandate to accept and
use something for a given purpose. The implication of such
a mandate is that its object is to be accepted as sufficient
for the requirement it is meant to satisfy. For example, a
government diktat that “civil servants shall accept govern-
ment I0OUs for payment of salaries” does not invite the re-
sponse, “sure, we'll accept IOUs—if you pay us a ten percent
down payment in cash.” Many federal statutes contain sim-
ilarly phrased commands, and they contemplate more than
mere willing receipt. See, e.g., 5 U.S. C. §8332(b), (m)(3)
(“The Office [of Personnel Management] shall accept the
certification of” various officials concerning creditable
service toward civilian-employee retirement); 12 U. S. C.
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§2605(1)(2) (“A servicer of a federally related mortgage shall
accept any reasonable form of written confirmation from
a borrower of existing insurance coverage”); 16 U.S. C.
§1536(p) (Endangered Species Committee “shall accept the
determinations of the President” with respect to whether a
major disaster warrants an exception to the Endangered
Species Act’s requirements); §4026(b)(2), 118 Stat. 3725, note
following 22 U. S. C. §2751, p. 925 (FAA Administrator “shall
accept the certification of the Department of Homeland Secu-
rity that a missile defense system is effective and functional
to defend commercial aircraft against” man-portable surface-
to-air missiles); 25 U. S. C. § 1300h—-6(a) (“For the purpose of
proceeding with the per capita distribution” of certain funds,
“the Secretary of the Interior shall accept the tribe’s certifi-
cation of enrolled membership”); 30 U. S. C. §923(b) (the Sec-
retary of Labor “shall accept a board certified or board eligi-
ble radiologist’s interpretation” of a chest X ray used to
diagnose black lung disease); 42 U. S. C. §1395w-21(e)(6)(A)
(“[A] Medicare+Choice organization . . . shall accept elections
or changes to elections during” specified periods).?
Arizona’s reading is also difficult to reconcile with neigh-
boring provisions of the NVRA. Section 1973gg—-6(a)(1)(B)
provides that a State shall “ensure that any eligible applicant
is registered to vote in an election . . . if the valid voter
registration form of the applicant is postmarked” not later
than a specified number of days before the election. (Em-
phasis added.) Yet Arizona reads the phrase “accept and
use” in §1973gg—-4(a)(1) as permitting it to reject a completed

3The dissent accepts that a State may not impose additional require-
ments that render the Federal Form entirely superfluous; it would require
that the State “us[e] the form as a meaningful part of the registration
process.”  Post, at 44 (opinion of ALITO, J.). The dissent does not tell us
precisely how large a role for the Federal Form suffices to make it “mean-
ingful”: One step out of two? Three? Ten? There is no easy answer,
for the dissent’s “meaningful part” standard is as indeterminate as it is
atextual.
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Federal Form if the applicant does not submit additional in-
formation required by state law. That reading can be
squared with Arizona’s obligation under § 1973gg—6(a)(1) only
if a completed Federal Form is not a “valid voter registration
form,” which seems unlikely. The statute empowers the
EAC to create the Federal Form, § 1973gg-7(a), requires the
EAC to prescribe its contents within specified limits,
§1973g2-7(b), and requires States to “accept and use” it,
§1973gg—4(a)(1). It is improbable that the statute envisions
a completed copy of the form it takes such pains to create as
being anything less than “valid.”

The Act also authorizes States, “/i/n addition to accept-
ing and using the” Federal Form, to create their own,
state-specific voter-registration forms, which can be used to
register voters in both state and federal elections. §1973gg-
4(a)(2) (emphasis added). These state-developed forms may
require information the Federal Form does not. (For exam-
ple, unlike the Federal Form, Arizona’s registration form
includes Proposition 200’s proof-of-citizenship requirement.
See Arizona Voter Registration Form, p. 1, online at http://
www.azsos.gov.) This permission works in tandem with the
requirement that States “accept and use” the Federal Form.
States retain the flexibility to design and use their own reg-
istration forms, but the Federal Form provides a backstop:
No matter what procedural hurdles a State’s own form im-
poses, the Federal Form guarantees that a simple means of
registering to vote in federal elections will be available.*

4In the face of this straightforward explanation, the dissent maintains
that it would be “nonsensical” for a less demanding federal form to exist
alongside a more demanding state form. Post, at 46 (opinion of ALITO,
J.). But it is the dissent’s alternative explanation for § 1973gg-4(a)(2) that
makes no sense. The “purpose” of the Federal Form, it claims, is “to
facilitate interstate voter registration drives. Thanks to the federal form,
volunteers distributing voter registration materials at a shopping mall in
Yuma can give a copy of the same form to every person they meet without
attempting to distinguish between residents of Arizona and California.”
Post, at 46. But in the dissent’s world, a volunteer in Yuma would have to
give every prospective voter not only a Federal Form, but also a separate
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Arizona’s reading would permit a State to demand of Federal
Form applicants every additional piece of information the
State requires on its state-specific form. If that is so, the
Federal Form ceases to perform any meaningful function,
and would be a feeble means of “increas[ing] the number of
eligible citizens who register to vote in elections for Federal
office.” §1973gg(b).

Finally, Arizona appeals to the presumption against pre-
emption sometimes invoked in our Supremacy Clause cases.
See, e. g., Gregory v. Ashcroft, 501 U. S. 452, 460-461 (1991).
Where it applies, “we start with the assumption that the
historie police powers of the States were not to be super-
seded by the Federal Act unless that was the clear and mani-
fest purpose of Congress.” Rice v. Santa Fe Elevator Corp.,
331 U. S. 218, 230 (1947). That rule of construction rests on
an assumption about congressional intent: that “Congress
does not exercise lightly” the “extraordinary power” to “leg-
islate in areas traditionally regulated by the States.” Greg-
ory, supra, at 460. We have never mentioned such a princi-
ple in our Elections Clause cases.? Siebold, for example,

set of either Arizona- or California-specific instructions detailing the addi-
tional information the applicant must submit to the State. In ours, every
eligible voter can be assured that if he does what the Federal Form says,
he will be registered. The dissent therefore provides yet another compel-
ling reason to interpret the statute our way.

5 United States v. Gradwell, 243 U. S. 476 (1917), on which the dissent
relies, see post, at 40, n. 1 (opinion of ALITO, J.), is not to the contrary—
indeed, it was not even a pre-emption case. In Gradwell, we held that a
statute making it a federal crime “to defraud the United States” did not
reach election fraud. 243 U.S., at 480, 483. The Court noted that the
provision at issue was adopted in a tax-enforcement bill, and that Con-
gress had enacted but then repealed other criminal statutes specifically
covering election fraud. Id., at 481-483.

The dissent cherry-picks some language from a sentence in Gradwell,
see post, at 40, but the full sentence reveals its irrelevance to our case:

“With it thus clearly established that the policy of Congress for so great
a part of our constitutional life has been, and now is, to leave the conduct
of the election of its members to state laws, administered by state officers,
and that whenever it has assumed to regulate such elections it has done
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simply said that Elections Clause legislation, “so far as it
extends and conflicts with the regulations of the State, nec-
essarily supersedes them.” 100 U. S, at 384. There is good
reason for treating Elections Clause legislation differently:
The assumption that Congress is reluctant to pre-empt does
not hold when Congress acts under that constitutional provi-
sion, which empowers Congress to “make or alter” state
election regulations. Art. I, §4, cl. 1. When Congress leg-
islates with respect to the “Times, Places and Manner” of
holding congressional elections, it necessarily displaces some
element of a pre-existing legal regime erected by the States.°
Because the power the Elections Clause confers is none
other than the power to pre-empt, the reasonable assumption
is that the statutory text accurately communicates the scope
of Congress’s pre-emptive intent. Moreover, the federalism
concerns underlying the presumption in the Supremacy
Clause context are somewhat weaker here. Unlike the
States’ “historic police powers,” Rice, supra, at 230, the

so by positive and clear statutes, such as were enacted in 1870, it would
be a strained and unreasonable construction to apply to such elections this
§37, originally a law for the protection of the revenue and for now fifty
years confined in its application to ‘Offenses against the Operations of the
Government’ as distinguished from the processes by which men are se-
lected to conduct such operations.” 243 U.S., at 485.

Gradwell says nothing at all about pre-emption, or about how to con-
strue statutes (like the NVRA) in which Congress has indisputably un-
dertaken “to regulate such elections.” Ibid.

6The dissent counters that this is so “whenever Congress legislates in
an area of concurrent state and federal power.” Post, at 42 (opinion of
Avrro, J.). True, but irrelevant: Elections Clause legislation is unique
precisely because it always falls within an area of concurrent state and
federal power. Put differently, all action under the Elections Clause dis-
places some element of a pre-existing state regulatory regime, because
the text of the Clause confers the power to do exactly (and only) that. By
contrast, even laws enacted under the Commerce Clause (arguably the
other enumerated power whose exercise is most likely to trench on state
regulatory authority) will not always implicate concurrent state power—
a prohibition on the interstate transport of a commodity, for example.
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States’ role in regulating congressional elections—while
weighty and worthy of respect—has always existed subject
to the express qualification that it “terminates according to
federal law.” Buckman Co. v. Plaintiffs’ Legal Comm., 531
U. S. 341, 347 (2001). In sum, there is no compelling reason
not to read Elections Clause legislation simply to mean what
it says.

We conclude that the fairest reading of the statute is that
a state-imposed requirement of evidence of citizenship not
required by the Federal Form is “inconsistent with” the
NVRA’s mandate that States “accept and use” the Federal
Form. Siebold, supra, at 397. If this reading prevails, the
Elections Clause requires that Arizona’s rule give way.

We note, however, that while the NVRA forbids States
to demand that an applicant submit additional information
beyond that required by the Federal Form, it does not pre-
clude States from “deny[ing] registration based on informa-
tion in their possession establishing the applicant’s ineligibil-
ity.”" Brief for United States as Amicus Curiae 24. The
NVRA clearly contemplates that not every submitted Fed-
eral Form will result in registration. See §1973gg—7(b)(1)
(Federal Form “may require only” information “necessary to
enable the appropriate State election official to assess the
eligibility of the applicant” (emphasis added)); §1973gg—
6(a)(2) (States must require election officials to “send notice
to each applicant of the disposition of the application”).

II1

Arizona contends, however, that its construction of the
phrase “accept and use” is necessary to avoid a conflict be-

"The dissent seems to think this position of ours incompatible with our
reading of § 1973gg—6(a)(1)(B), which requires a State to “ensure that any
eligible applicant is registered to vote in an election . . . if the valid voter
registration form of the applicant is postmarked” by a certain date. See
post, at 46-47 (opinion of ArITO, J.). What the dissent overlooks is that
§1973gg—6(a)(1)(B) only requires a State to register an “eligible applicant”
who submits a timely Federal Form. (Emphasis added.)
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tween the NVRA and Arizona’s constitutional authority to
establish qualifications (such as citizenship) for voting. Ari-
zona is correct that the Elections Clause empowers Congress
to regulate how federal elections are held, but not who may
vote in them. The Constitution prescribes a straightfor-
ward rule for the composition of the federal electorate. Ar-
ticle I, §2, cl. 1, provides that electors in each State for the
House of Representatives “shall have the Qualifications req-
uisite for Electors of the most numerous Branch of the State
Legislature,” and the Seventeenth Amendment adopts the
same criterion for senatorial elections. Cf. also Art. II, §1,
cl. 2 (“Each State shall appoint, in such Manner as the Legis-
lature thereof may direct,” presidential electors). One can-
not read the Elections Clause as treating implicitly what
these other constitutional provisions regulate explicitly. “It
is difficult to see how words could be clearer in stating what
Congress can control and what it cannot control. Surely
nothing in these provisions lends itself to the view that vot-
ing qualifications in federal elections are to be set by Con-
gress.”  Oregon v. Mitchell, 400 U. S. 112, 210 (1970) (Har-
lan, J., concurring in part and dissenting in part); see also
U. S. Term Limits, 514 U. S., at 833-834; Tashjian v. Repub-
lican Party of Conn., 479 U. S. 208, 231-232 (1986) (Stevens,
J., dissenting).?

8In Mitchell, the judgment of the Court was that Congress could compel
the States to permit 18-year-olds to vote in federal elections. Of the five
Justices who concurred in that outcome, only Justice Black was of the view
that congressional power to prescribe this age qualification derived from
the Elections Clause, 400 U. S., at 119-125, while four Justices relied on
the Fourteenth Amendment, id., at 144 (opinion of Douglas, J.), 231 (joint
opinion of Brennan, White, and Marshall, JJ.). That result, which lacked
a majority rationale, is of minimal precedential value here. See Seminole
Tribe of Fla. v. Florida, 517 U. S. 44, 66 (1996); Nichols v. United States,
511 U. S. 738, 746 (1994); H. Black, Handbook on the Law of Judicial Prece-
dents 135-136 (1912). Five Justices took the position that the Elections
Clause did not confer upon Congress the power to regulate voter qualifica-
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Prescribing voting qualifications, therefore, “forms no part
of the power to be conferred upon the national government”
by the Elections Clause, which is “expressly restricted to
the regulation of the times, the places, and the manner of
elections.” The Federalist No. 60, at 371 (A. Hamilton); see
also id., No. 52, at 326 (J. Madison). This allocation of au-
thority sprang from the Framers’ aversion to concentrated
power. A Congress empowered to regulate the qualifica-
tions of its own electorate, Madison warned, could “by de-
grees subvert the Constitution.” 2 Records of the Federal
Convention of 1787, p. 250 (M. Farrand rev. 1966). At the
same time, by tying the federal franchise to the state fran-
chise instead of simply placing it within the unfettered dis-
cretion of state legislatures, the Framers avoided “render-
[ing] too dependent on the State governments that branch of
the federal government which ought to be dependent on the
people alone.” The Federalist No. 52, at 326 (J. Madison).

Since the power to establish voting requirements is of lit-
tle value without the power to enforce those requirements,
Arizona is correct that it would raise serious constitutional
doubts if a federal statute precluded a State from obtaining
the information necessary to enforce its voter qualifications.’

tions in federal elections. Mitchell, supra, at 143 (opinion of Douglas, J.),
210 (opinion of Harlan, J.), 288 (opinion of Stewart, J., joined by Burger,
C. J, and Blackmun, J.). (Justices Brennan, White, and Marshall did not
address the Elections Clause.) This last view, which commanded a major-
ity in Mitchell, underlies our analysis here. See also U. S. Term Limits,
514 U. S, at 833. Five Justices also agreed that the Fourteenth Amend-
ment did not empower Congress to impose the 18-year-old-voting man-
date. See Mitchell, supra, at 124-130 (opinion of Black, J.), 155 (opinion
of Harlan, J.), 293-294 (opinion of Stewart, J.).

9In their reply brief, petitioners suggest for the first time that “registra-
tion is itself a qualification to vote.” Reply Brief for State Petitioners 24
(emphasis deleted); see also post, at 23, 37 (opinion of THOMAS, J.); cf. Voting
Rights Coalition v. Wilson, 60 F. 3d 1411, 1413, and n. 1 (CA9 1995), cert.
denied, 516 U. S. 1093 (1996); Association of Community Organizations
for Reform Now (ACORN) v. Edgar, 56 F. 3d 791, 793 (CAT7 1995). We
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If, but for Arizona’s interpretation of the “accept and use”
provision, the State would be precluded from obtaining infor-
mation necessary for enforcement, we would have to deter-
mine whether Arizona’s interpretation, though plainly not
the best reading, is at least a possible one. Cf. Crowell v.
Benson, 285 U.S. 22, 62 (1932) (the Court will “ascertain
whether a construction of the statute is fairly possible by
which the [constitutional] question may be avoided” (empha-
sis added)). Happily, we are spared that necessity, since the
statute provides another means by which Arizona may ob-
tain information needed for enforcement.

Section 1973gg-7(b)(1) of the Act provides that the Fed-
eral Form “may require only such identifying information
(including the signature of the applicant) and other informa-
tion (including data relating to previous registration by the
applicant), as is necessary to enable the appropriate State
election official to assess the eligibility of the applicant and to
administer voter registration and other parts of the election
process.” At oral argument, the United States expressed
the view that the phrase “may require only” in §1973gg—
7(b)(1) means that the EAC “shall require information that’s
necessary, but may only require that information.” Tr. of
Oral Arg. 52 (emphasis added); see also Brief for ITCA Re-
spondents 46; Tr. of Oral Arg. 37-39 (ITCA Respondents’
counsel). That is to say, § 1973gg—-7(b)(1) acts as both a ceil-
ing and a floor with respect to the contents of the Federal
Form. We need not consider the Government’s contention
that despite the statute’s statement that the EAC “may” re-
quire on the Federal Form information “necessary to enable
the appropriate State election official to assess the eligibility
of the applicant,” other provisions of the Act indicate that
such action is statutorily required. That is because we
think that—Dby analogy to the rule of statutory interpreta-

resolve this case on the theory on which it has hitherto been litigated: that
citizenship (not registration) is the voter qualification Arizona seeks to
enforce. See Brief for State Petitioners 50.


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 570 U. 8. 1 (2013) 19

Opinion of the Court

tion that avoids questionable constitutionality—validly con-
ferred discretionary executive authority is properly exer-
cised (as the Government has proposed) to avoid serious
constitutional doubt. That is to say, it is surely permissible
if not requisite for the Government to say that necessary
information which may be required will be required.

Since, pursuant to the Government’s concession, a State
may request that the EAC alter the Federal Form to include
information the State deems necessary to determine eligibil-
ity, see §1973gg-7(a)(2); Tr. of Oral Arg. 55 (United States),
and may challenge the EAC’s rejection of that request in a
suit under the Administrative Procedure Act, see 5 U. S. C.
§§701-706, no constitutional doubt is raised by giving the
“accept and use” provision of the NVRA its fairest reading.
That alternative means of enforcing its constitutional power
to determine voting qualifications remains open to Arizona
here. In 2005, the EAC divided 2-to-2 on the request by
Arizona to include the evidence-of-citizenship requirement
among the state-specific instructions on the Federal Form,
App. 225, which meant that no action could be taken, see 42
U.S.C. §15328 (“Any action which the Commission is au-
thorized to carry out under this chapter may be carried out
only with the approval of at least three of its members”).
Arizona did not challenge that agency action (or rather inac-
tion) by seeking APA review in federal court, see Tr. of Oral
Arg. 11-12 (Arizona), but we are aware of nothing that pre-
vents Arizona from renewing its request.!® Should the

0We are aware of no rule promulgated by the EAC preventing a re-
newed request. Indeed, the whole request process appears to be entirely
informal, Arizona’s prior request having been submitted by e-mail. See
App. 181.

The EAC currently lacks a quorum—indeed, the Commission has not a
single active Commissioner. If the EAC proves unable to act on a re-
newed request, Arizona would be free to seek a writ of mandamus to
“compel agency action unlawfully withheld or unreasonably delayed.” 5
U.S.C. §706(1). It is a nice point, which we need not resolve here,
whether a court can compel agency action that the agency itself, for lack
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EAC’s inaction persist, Arizona would have the opportunity
to establish in a reviewing court that a mere oath will not
suffice to effectuate its citizenship requirement and that
the EAC is therefore under a nondiscretionary duty to in-
clude Arizona’s concrete-evidence requirement on the Fed-
eral Form. See 5 U.S.C. §706(1). Arizona might also as-
sert (as it has argued here) that it would be arbitrary for the
EAC to refuse to include Arizona’s instruction when it has
accepted a similar instruction requested by Louisiana.!!

* & *

We hold that 42 U. S. C. § 1973gg—4 precludes Arizona from
requiring a Federal Form applicant to submit information
beyond that required by the form itself. Arizona may, how-
ever, request anew that the EAC include such a requirement
among the Federal Form’s state-specific instructions, and
may seek judicial review of the EAC’s decision under the
Administrative Procedure Act.

The judgment of the Court of Appeals is affirmed.

It 1s so ordered.

JUSTICE KENNEDY, concurring in part and concurring in
the judgment.

The opinion for the Court insists on stating a proposition
that, in my respectful view, is unnecessary for the proper
disposition of the case and is incorrect in any event. The
Court concludes that the normal “starting presumption that

of the statutorily required quorum, is incapable of taking. If the answer
to that is no, Arizona might then be in a position to assert a constitutional
right to demand concrete evidence of citizenship apart from the Federal
Form.

1'The EAC recently approved a state-specific instruction for Louisiana
requiring applicants who lack a Louisiana driver’s license, ID card, or So-
cial Security number to attach additional documentation to the completed
Federal Form. See National Mail Voter Registration Form, p. 9; Tr. of
Oral Arg. 57 (United States).
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Congress does not intend to supplant state law,” New York
State Conference of Blue Cross & Blue Shield Plans v. Trav-
elers Ins. Co., 514 U. S. 645, 654 (1995), does not apply here
because the source of congressional power is the Elections
Clause and not some other provision of the Constitution.
See ante, at 13-15.

There is no sound basis for the Court to rule, for the first
time, that there exists a hierarchy of federal powers so that
some statutes pre-empting state law must be interpreted by
different rules than others, all depending upon which power
Congress has exercised. If the Court is skeptical of the
basic idea of a presumption against pre-emption as a helpful
instrument of construction in express pre-emption cases, see
Cipollone v. Liggett Group, Inc., 505 U. S. 504, 545 (1992)
(SCALIA, J., concurring in judgment in part and dissenting
in part), it should say so and apply that skepticism across
the board.

There are numerous instances in which Congress, in the
undoubted exercise of its enumerated powers, has stated its
express purpose and intent to pre-empt state law. But the
Court has nonetheless recognized that “when the text of a
pre-emption clause is susceptible of more than one plausible
reading, courts ordinarily ‘accept the reading that disfavors
pre-emption.”” Altria Group, Inc. v. Good, 555 U. S. 70, 77
(2008) (quoting Bates v. Dow Agrosciences LLC, 544 U. S.
431, 449 (2005)). This principle is best understood, perhaps,
not as a presumption but as a cautionary principle to ensure
that pre-emption does not go beyond the strict requirements
of the statutory command. The principle has two dimen-
sions: Courts must be careful not to give an unduly broad
interpretation to ambiguous or imprecise language Congress
uses. And they must confine their opinions to avoid overex-
tending a federal statute’s pre-emptive reach. Error on
either front may put at risk the validity and effectiveness of
laws that Congress did not intend to disturb and that a State
has deemed important to its scheme of governance. That
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concern is the same regardless of the power Congress in-
vokes, whether it is, say, the commerce power, the war
power, the bankruptcy power, or the power to regulate fed-
eral elections under Article I, §4.

Whether the federal statute concerns congressional regu-
lation of elections or any other subject proper for Congress
to address, a court must not lightly infer a congressional di-
rective to negate the States’ otherwise proper exercise of
their sovereign power. This case illustrates the point. The
separate States have a continuing, essential interest in the
integrity and accuracy of the process used to select both
state and federal officials. The States pay the costs of hold-
ing these elections, which for practical reasons often overlap
so that the two sets of officials are selected at the same time,
on the same ballots, by the same voters. It seems most
doubtful to me to suggest that States have some lesser con-
cern when what is involved is their own historic role in the
conduct of elections. As already noted, it may be that a pre-
sumption against pre-emption is not the best formulation of
this principle, but in all events the State’s undoubted interest
in the regulation and conduct of elections must be taken into
account and ought not to be deemed by this Court to be a
subject of secondary importance.

Here, in my view, the Court is correct to conclude that the
National Voter Registration Act of 1993 is unambiguous in
its pre-emption of Arizona’s statute. For this reason, I con-
cur in the judgment and join all of the Court’s opinion except
its discussion of the presumption against pre-emption. See
ante, at 13-15.

JUSTICE THOMAS, dissenting.

This case involves the federal requirement that States “ac-
cept and use,” 42 U. S. C. §1973gg—4(a)(1), the federal voter
registration form created pursuant to the National Voter
Registration Act (NVRA). The Court interprets “accept
and use,” with minor exceptions, to require States to regis-
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ter any individual who completes and submits the federal
form. It, therefore, holds that §1973gg-4(a)(1) pre-empts
an Arizona law requiring additional information to register.
As the majority recognizes, ante, at 16-18, its decision impli-
cates a serious constitutional issue—whether Congress has
power to set qualifications for those who vote in elections for
federal office.

I do not agree, and I think that both the plain text and
the history of the Voter Qualifications Clause, U. S. Const.,
Art. I, §2, cl. 1, and the Seventeenth Amendment authorize
States to determine the qualifications of voters in federal
elections, which necessarily includes the related power to de-
termine whether those qualifications are satisfied. To avoid
substantial constitutional problems created by interpreting
§1973gg-4(a)(1) to permit Congress to effectively counter-
mand this authority, I would construe the law as only requir-
ing Arizona to accept and use the form as part of its voter
registration process, leaving the State free to request what-
ever additional information it determines is necessary to
ensure that voters meet the qualifications it has the consti-
tutional authority to establish. Under this interpretation,
Arizona did “accept and use” the federal form. Accordingly,
there is no conflict between Ariz. Rev. Stat. Ann. § 16-166(F")
(West Cum. Supp. 2012) and §1973gg—4(a)(1) and, thus, no
pre-emption.

I

In 2002, Congress created the Election Assistance Com-
mission (EAC), 42 U.S. C. §15321 et seq., and gave it the
ongoing responsibility of “develop[ing] a mail voter regis-
tration application form for elections for Federal office” “in
consultation with the chief election officers of the States.”
§1973gg-7(a)(2). Under the NVRA, “[e]lach State shall ac-
cept and use the mail voter registration application form”
the EAC develops. §1973gg-4(a)(1). The NVRA also
states in a subsequent provision that “[iJn addition to accept-
ing and using the form described in paragraph (1), a State
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may develop and use a mail voter registration form . . . for
the registration of voters in elections for Federal office” so
long as it satisfies the same criteria as the federal form.
§1973gg-4(a)(2).

Section 1973gg-7(b) enumerates the criteria for the federal
form. The form “may require only such identifying informa-
tion . . . and other information . . . as is necessary to enable
the appropriate State election official to assess the eligibility
of the applicant.” §1973gg-7(b)(1). The federal form must
also “specifly] each eligibility requirement (including citizen-
ship),” “contai[n] an attestation that the applicant meets each
such requirement,” and “requir[e] the signature of the appli-
cant, under penalty of perjury.” §§1973g22-7(b)(2)(A)—(C).
Insofar as citizenship is concerned, the standard federal form
contains the bare statutory requirements; individuals seek-
ing to vote need only attest that they are citizens and sign
under penalty of perjury.

Arizona has had a citizenship requirement for voting since
it became a State in 1912. See Ariz. Const., Art. VII, §2.
In 2004, Arizona citizens enacted Proposition 200, the law
at issue in this case. Proposition 200 provides that “[t]he
county recorder shall reject any application for registration
that is not accompanied by satisfactory evidence of United
States citizenship.” Ariz. Rev. Stat. Ann. § 16-166(F). The
law sets forth several examples of satisfactory evidence, in-
cluding driver’s license number, birth certificate, U. S. pass-
port, naturalization documents, and various tribal identifica-
tion documents for Indians. §816-166(F)(1)—(6).

Respondents, joined by the United States, allege that
these state requirements are pre-empted by the NVRA’s
mandate that all States “accept and use” the federal form
promulgated by the EAC. §1973gg—-4(a)(1). They contend
that the phrase “accept and use” requires a State presented
with a completed federal form to register the individual to
vote without requiring any additional information.
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Arizona advances an alternative interpretation. It ar-
gues that §1973gg-4(a)(1) is satisfied so long as the State
“accept[s] and use[s]” the federal form as part of its voter
qualification process. For example, a State “accept[s] and
use[s]” the federal form by allowing individuals to file it,
even if the State requires additional identifying information
to establish citizenship. In Arizona’s view, it “accepts and
uses” the federal form in the same way that an airline “ac-
cepts and uses” electronic tickets but also requires an indi-
vidual seeking to board a plane to demonstrate that he is the
person named on the ticket. Brief for State Petitioners 40.
See also 677 F. 3d 383, 446 (CA9 2012) (Rawlinson, J., concur-
ring in part and dissenting in part) (“[M]erchants may accept
and use credit cards, but a customer’s production of a credit
card in and of itself may not be sufficient. The customer
must sign and may have to provide photo identification to
verify that the customer is eligible to use the credit card”).

JUSTICE ALITO makes a compelling case that Arizona’s in-
terpretation is superior to respondents’. See post, at 44-47
(dissenting opinion). At a minimum, however, the interpre-
tations advanced by Arizona and respondents are both
plausible. See 677 F. 3d, at 439 (Kozinski, C. J., concur-
ring) (weighing the arguments). The competing interpre-
tations of §1973gg-4(a)(1) raise significant constitutional
issues concerning Congress’ power to decide who may vote
in federal elections. Accordingly, resolution of this case re-
quires a better understanding of the relevant constitutional

provisions.
II

A

The Voter Qualifications Clause, U. S. Const., Art. I, §2,
cl. 1, provides that “the Electors in each State shall have the
Qualifications requisite for Electors of the most numerous
Branch of the State Legislature” in elections for the federal
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House of Representatives. The Seventeenth Amendment,
which provides for direct election of Senators, contains an
identical clause. That language is susceptible of only one
interpretation: States have the authority “to control who
may vote in congressional elections” so long as they do not
“establish special requirements that do not apply in elections
for the state legislature.” U. S. Term Limits, Inc. v. Thorn-
ton, 514 U. S. 779, 864-865 (1995) (THOMAS, J., dissenting);
see also The Federalist No. 57, p. 349 (C. Rossiter ed. 2003)
(J. Madison) (“The electors . . . are to be the same who exer-
cise the right in every State of electing the corresponding
branch of the legislature of the State”). Congress has no
role in setting voter qualifications, or determining whether
they are satisfied, aside from the powers conferred by the
Fourteenth, Fifteenth, Nineteenth, Twenty-Fourth, and
Twenty-Sixth Amendments, which are not at issue here.
This power is instead expressly reposed in the States.

1

The history of the Voter Qualifications Clause’s enactment
confirms this conclusion. The Framers did not intend to
leave voter qualifications to Congress. Indeed, James Madi-
son explicitly rejected that possibility:

“The definition of the right of suffrage is very justly
regarded as a fundamental article of republican govern-
ment. It was incumbent on the convention, therefore,
to define and establish this right in the Constitution.
To have left it open for the occasional requlation of the
Congress would have been improper.” The Federalist
No. 52, at 323 (emphasis added).

Congressional legislation of voter qualifications was not part
of the Framers’ design.

The Constitutional Convention did recognize a danger in
leaving Congress “too dependent on the State governments”
by allowing States to define congressional elector qualifica-
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tions without limitation. Ibid. To address this concern,
the Committee of Detail that drafted Article I, §2, “weighed
the possibility of a federal property requirement, as well as
several proposals that would have given the federal govern-
ment the power to impose its own suffrage laws at some
future time.” A. Keyssar, The Right To Vote 18 (rev. ed.
2009) (hereinafter Keyssar); see also 2 Records of the Fed-
eral Convention of 1787, pp. 139-140, 151, 153, 163-165 (M.
Farrand rev. ed. 1966) (text of several voter qualification pro-
visions considered by the Committee of Detail).

These efforts, however, were ultimately abandoned.
Even if the convention had been able to agree on a uniform
federal standard, the Framers knew that state ratification
conventions likely would have rejected it. Madison ex-
plained that “reduc[ing] the different qualifications in the dif-
ferent States to one uniform rule would probably have been
as dissatisfactory to some of the States as it would have been
difficult to the convention.” The Federalist No. 52, at 323;
see also J. Story, Commentaries on the Constitution of the
United States 217 (abr. ed. 1833) (same). Justice Story elab-
orated that setting voter qualifications in the Constitution
could have jeopardized ratification, because it would have
been difficult to convince States to give up their right to set
voting qualifications. Id., at 216, 218-219. See also Keys-
sar 306-313 (Tables A.1 and A.2) (state-by-state analysis of
18th- and 19th-century voter qualifications, including prop-
erty, taxpaying, residency, sex, and race requirements).

The Convention, thus, chose to respect the varied state
voting rules and instead struck the balance enshrined in Ar-
ticle I, § 2’s requirement that federal electors “shall have the
Qualifications requisite for Electors of the most numerous
Branch of the State Legislature.” That compromise gave
States free reign over federal voter qualifications but pro-
tected Congress by prohibiting States from changing the
qualifications for federal electors unless they also altered
qualifications for their own legislatures. See The Federalist
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No. 52, at 323. This balance left the States with nearly com-
plete control over voter qualifications.

2

Respondents appear to concede that States have the sole
authority to establish voter qualifications, see, e. g., Brief for
Gonzalez Respondents 63, but nevertheless argue that Con-
gress can determine whether those qualifications are satis-
fied. See, e.g., id., at 61. The practical effect of respond-
ents’ position is to read Article I, § 2, out of the Constitution.
As the majority correctly recognizes, “the power to establish
voting requirements is of little value without the power to
enforce those requirements.” Ante, at 17. For this reason,
the Voter Qualifications Clause gives States not only the au-
thority to set qualifications but also the power to verify
whether those qualifications are satisfied.

This understanding of Article I, § 2, is consistent with pow-
ers enjoyed by the States at the founding. For instance,
ownership of real or personal property was a common pre-
requisite to voting, see Keyssar 306-313 (Tables A.1 and
A.2). To verify that this qualification was satisfied, States
might look to proof of tax payments. See C. Williamson,
American Suffrage From Property to Democracy, 1760-1860,
p. 32 (1960). In other instances, States relied on personal
knowledge of fellow citizens to verify voter eligibility.
Keyssar 24 (“In some locales, particularly in the South, vot-
ing was still an oral and public act: men assembled before
election judges, waited for their names to be called, and then
announced which candidates they supported”). States have
always had the power to ensure that only those qualified
under state law to cast ballots exercised the franchise.

Perhaps in part because many requirements (such as prop-
erty ownership or taxpayer status) were independently doc-
umented and verifiable, States in 1789 did not generally
“register” voters using highly formalized procedures. See
id., at 122. Over time, States replaced their informal sys-
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tems for determining eligibility with more formalized pre-
voting registration regimes. See An Act in Addition to the
Several Acts for Regulating Elections, 1800 Mass. Acts
ch. 74, in Acts and Laws of the Commonwealth of Massachu-
setts 96 (1897) (Massachusetts’ 1801 voter registration law).
But modern voter registration serves the same basic purpose
as the practices used by States in the Colonies and early
Federal Republic. The fact that States have liberalized vot-
ing qualifications and streamlined the verification process
through registration does not alter the basic fact that States
possess broad authority to set voter qualifications and to ver-
ify that they are met.
B

Both text and history confirm that States have the exclu-
sive authority to set voter qualifications and to determine
whether those qualifications are satisfied. The United
States nevertheless argues that Congress has the authority
under Article I, §4, “to set the rules for voter registration
in federal elections.” Brief for United States as Amicus
Curiae 33 (hereafter Brief for United States). Neither the
text nor the original understanding of Article I, §4, supports
that position.

1

Article I, §4, gives States primary responsibility for regu-
lating the “Times, Places and Manner of holding Elections”
and authorizes Congress to “at any time by Law make or
alter such Regulations.”! Along with the Seventeenth
Amendment, this provision grants Congress power only over
the “when, where, and how” of holding congressional elec-
tions. T. Parsons, Notes of Convention Debates, Jan. 16,
1788, in 6 Documentary History of the Ratification of the

!The majority refers to Article I, §4, cl. 1, as the “Elections Clause.”
See, e. g., ante, at 7. Since there are a number of Clauses in the Constitu-
tion dealing with elections, I refer to it using the more descriptive term,
Times, Places and Manner Clause.
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Constitution 1211 (J. Kaminski & G. Saladino eds. 2000)
(hereinafter Documentary History) (Massachusetts ratifica-
tion delegate Sedgwick) (emphasis deleted); see also ante, at
16 (“Arizona is correct that [Article I, §4,] empowers Con-
gress to regulate how federal elections are held, but not who
may vote in them”).

Prior to the Constitution’s ratification, the phrase “manner
of election” was commonly used in England, Scotland, Ire-
land, and North America to describe the entire election proc-
ess. Natelson, The Original Scope of the Congressional
Power To Regulate Elections, 13 U. Pa. J. Constitutional L.
1, 10-18 (2010) (citing examples). But there are good rea-
sons for concluding that Article I, §4’s use of “Manner”
is considerably more limited. Id., at 20. The Constitution
does not use the word “Manner” in isolation; rather, “after
providing for qualifications, times, and places, the Constitu-
tion described the residuum as ‘the Manner of holding Elec-
tions.” This precise phrase seems to have been newly coined
to denote a subset of traditional ‘manner’ regulation.” Ibid.
(emphasis deleted; footnote omitted). Consistent with this
view, during the state ratification debates, the “Manner of
holding Elections” was construed to mean the circumstances
under which elections were held and the mechanics of the
actual election. See 4 Debates in the Several State Conven-
tions on the Adoption of the Federal Constitution 71 (J. Elliot
2d ed. 1863) (hereinafter Elliot’s Debates) (“The power over
the manner of elections does not include that of saying who
shall vote[;] . . . the power over the manner only enables
them to determine how those electors shall elect—whether
by ballot, or by vote, or by any other way” (John Steele at
the North Carolina ratification debates)); A Pennsylvanian to
the New York Convention, Pennsylvania Gazette, June 11,
1788, in 20 Documentary History 1145 (J. Kaminski, G. Sala-
dino, R. Leffler, & C. Schoenleber eds. 2004) (same); Brief for
Center for Constitutional Jurisprudence as Amicus Curiae
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6-7 (same, citing state ratification debates). The text of the
Times, Places and Manner Clause, therefore, cannot be read to
authorize Congress to dictate voter eligibility to the States.

2

Article I, §4, also cannot be read to limit a State’s author-
ity to set voter qualifications because the more specific lan-
guage of Article I, §2, expressly gives that authority to the
States. See ante, at 16 (“One cannot read [Article I, §4,] as
treating implicitly what [Article I, §2, and Article II, §1,]
regulate explicitly”). As the Court observed just last Term,
“[a] well established canon of statutory interpretation suec-
cinctly captures the problem: ‘[I]t is a commonplace of statu-
tory construction that the specific governs the general.””
RadLAX Gateway Hotel, LLC v. Amalgamated Bank, 566
U. S. 639, 645 (2012) (quoting Morales v. Trans World Air-
lines, Inc., 504 U. S. 374, 384 (1992); second alteration in orig-
inal). The Court explained that this canon is particularly
relevant where two provisions “‘are interrelated and closely
positioned, both in fact being parts of [the same scheme.]’”
566 U. S., at 645 (quoting HCSC-Laundry v. United States,
450 U. S. 1, 6 (1981) (per curiam)). Here, the general Times,
Places and Manner Clause is textually limited by the directly
applicable text of the Voter Qualification Clause.

The ratification debates over the relationship between
Article I, §§2 and 4, demonstrate this limitation. Unlike
Article I, §2, the Times, Places and Manner Clause was the
subject of extensive ratification controversy. Antifederal-
ists were deeply concerned with ceding authority over the
conduct of elections to the Federal Government. Some Anti-
federalists claimed that the “‘wealthy and the well-born’”
might abuse the Times, Places and Manner Clause to ensure
their continuing power in Congress. The Federalist No. 60,
at 368. Hamilton explained why Article I, §2’s Voter Quali-
fications Clause foreclosed this argument:
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“The truth is that there is no method of securing to the
rich the preference apprehended but by prescribing
qualifications of property either for those who may elect
or be elected. But this forms no part of the power to be
conferred upon the national government. Its authority
would be expressly restricted to the regulation of the
times, the places, and the manner of elections.” Id.,
at 369.

Ratification debates in several States echoed Hamilton’s ar-
gument. The North Carolina debates provide a particularly
direct example. There, delegate John Steele relied on the
established “maxim of universal jurisprudence, of reason and
common sense, that an instrument or deed of writing shall
be construed as to give validity to all parts of it, if it
can be done without involving any absurdity” in support of
the argument that Article I, §2’s grant of voter qualifica-
tions to the States required a limited reading of Article I,
§4. 4 Elliot’s Debates 71.

This was no isolated view. See 2 id., at 50-51 (Massa-
chusetts delegate Rufus King observing that “the power of
control given by [Article I, §4,] extends to the manner of
election, not the qualifications of the electors”); 4 id., at 61
(same, North Carolina’s William Davie); 3 id., at 202-203
(same, Virginia delegate Edmund Randolph); Roger Sher-
man, A Citizen of New Haven: Observations on the New
Federal Constitution, Connecticut Courant, Jan. 7, 1788, in
15 Documentary History 282 (J. Kaminski & G. Saladino eds.
1983) (same); A Freeman [Letter] IT (Tench Coxe), Pennsyl-
vania Gazette, Jan. 30, 1788, in id., at 508 (same). It was
well understood that congressional power to regulate the
“Manner” of elections under Article I, §4, did not include
the power to override state voter qualifications under Arti-
cle I, §2.

3

The concern that gave rise to Article I, §4, also supports
this limited reading. The Times, Places and Manner Clause
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was designed to address the possibility that States might
refuse to hold any federal elections at all, eliminating Con-
gress, and by extension the Federal Government. As Ham-
ilton explained, “every government ought to contain in itself
the means of its own preservation.” The Federalist No. 59,
at 360 (emphasis deleted); see also U. S. Term Limits, Inc.,
514 U. S., at 863 (THOMAS, J., dissenting) (Article I, §4, de-
signed “to ensure that the States hold congressional elec-
tions in the first place, so that Congress continues to exist”);
id., at 863, and n. 10 (same, citing ratification era sources).
Reflecting this understanding of the reasoning behind Arti-
cle I, §4, many of the original 13 States proposed constitu-
tional amendments that would have strictly cabined the
Times, Places and Manner Clause to situations in which state
failure to hold elections threatened the continued existence
of Congress. See 2 Elliot’s Debates 177 (Massachusetts); 18
Documentary History 71-72 (J. Kaminski & G. Saladino
eds. 1995) (South Carolina); id., at 187-188 (New Hampshire);
3 Elliot’s Debates 661 (Virginia); Ratification of the Constitu-
tion by the State of New York (July 26, 1788) (New York),
online at http:/avalon.law.yale.edu/18th_century/ratny.asp
(all Internet materials as visited June 6, 2013, and available
in Clerk of Court’s case file); 4 Elliot’s Debates 249 (North
Carolina); Ratification of the Constitution by the State of
Rhode Island (May 29, 1790) (Rhode Island), online at http://
avalon.law.yale.edu/18th_century/ratri.asp. Although these
amendments were never enacted, they underscore how nar-
rowly the ratification conventions construed Congress’ power
under the Times, Places and Manner Clause. In contrast to
a state refusal to hold federal elections at all, a state decision
to alter the qualifications of electors for state legislature (and
thereby for federal elections as well) does not threaten Con-
gress’ very existence.

C

Finding no support in the historical record, respondents
and the United States instead chiefly assert that this Court’s
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precedents involving the Times, Places and Manner Clause
give Congress authority over voter qualifications. See, e. g.,
Brief for Respondent Inter Tribal Council of Arizona, Inc.
(ITCA), et al. 30-31, 48-50 (hereinafter Brief for ITCA Re-
spondents); Brief for Gonzalez Respondents 44-50; Brief for
United States 24-27, 31-33. But this Court does not have
the power to alter the terms of the Constitution. Moreover,
this Court’s decisions do not support the respondents’ and
the Government’s position.

Respondents and the United States point out that Smiley
v. Holm, 285 U.S. 355 (1932), mentioned “registration” in
a list of voting-related subjects it believed Congress could
regulate under Article I, §4. Id., at 366 (listing “notices,
registration, supervision of voting, protection of voters, pre-
vention of fraud and corrupt practices, counting of votes, du-
ties of inspectors and canvassers, and making and publication
of election returns” (emphasis added)). See Brief for ITCA
Respondents 49; Brief for Gonzalez Respondents 48; Brief
for United States 21. But that statement was dicta because
Smiley involved congressional redistricting, not voter regis-
tration. 285 U.S., at 361-362. Cases since Smiley have
similarly not addressed the issue of voter qualifications but
merely repeated the word “registration” without further
analysis. See Cook v. Gralike, 531 U.S. 510, 523 (2001);
Roudebush v. Hartke, 405 U. S. 15, 24 (1972).

Moreover, in Oregon v. Mitchell, 400 U.S. 112 (1970), a
majority of this Court “took the position that [Article I, §4,]
did not confer upon Congress the power to regulate voter
qualifications in federal elections,” as the majority recog-
nizes. Ante, at 16-17, n. 8. See Mitchell, 400 U. S., at 288
(Stewart, J., concurring in part and dissenting in part); id.,
at 210-212 (Harlan, J., concurring in part and dissenting in
part); id., at 143 (opinion of Douglas, J.). And even the ma-
jority’s decision in U. S. Term Limits, from which I dis-
sented, recognized that Madison’s Federalist No. 52 “explic-
itly contrasted the state control over the qualifications of
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electors” with what it believed was “the lack of state control
over the qualifications of the elected.” 514 U. S., at 806 (em-
phasis added). Most of the remaining cases cited by re-
spondents and the Government merely confirm that Con-
gress’ power to regulate the “Manner of holding Elections”
is limited to regulating events surrounding the when, where,
and how of actually casting ballots. See, e. g., United States
v. Classic, 313 U. S. 299 (1941) (upholding federal regulation
of ballot fraud in primary voting); Ex parte Yarbrough, 110
U. S. 651 (1884) (upholding federal penalties for intimidating
voter in congressional election); see also Foster v. Love, 522
U. S. 67 (1997) (overturning Louisiana primary system whose
winner was deemed elected if he received a majority of votes
in light of federal law setting the date of federal general
elections); Roudebush, supra (upholding Indiana ballot re-
count procedures in close Senate election as within state
power under Article I, §4). It is, thus, difficult to maintain
that the Times, Places and Manner Clause gives Congress
power beyond regulating the casting of ballots and related
activities, even as a matter of precedent.?

2 Article I, §§2 and 4, and the Seventeenth Amendment concern congres-
sional elections. The NVRA’s “accept and use” requirement applies to all
federal elections, even Presidential elections. See §1973gg—4(a)(1). This
Court has recognized, however, that “the state legislature’s power to se-
lect the manner for appointing [Presidential] electors is plenary; it may, if
it chooses, select the electors itself.” Bush v. Gore, 531 U. S. 98, 104 (2000)
(per curiam) (citing U. S. Const., Art. 11, §1, and McPherson v. Blacker,
146 U. S. 1, 35 (1892)). As late as 1824, six state legislatures chose elec-
toral college delegates, and South Carolina continued to follow this model
through the 1860 election. 1 Guide to U. S. Elections 821 (6th ed. 2010).
Legislatures in Florida in 1868 and Colorado in 1876 chose delegates, id.,
at 822, and in recent memory, the Florida Legislature in 2000 convened a
special session to consider how to allocate its 25 electoral votes if the
winner of the popular vote was not determined in time for delegates to
participate in the electoral college, see James, Election 2000: Florida Leg-
islature Faces Own Disputes Over Electors, Wall Street Journal, Dec. 11,
2000, p. A16, though it ultimately took no action. See Florida’s Senate
Adjourns Without Naming Electors, Wall Street Journal, Dec. 15, 2000,
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II1
A

Arizona has not challenged the constitutionality of the
NVRA itself in this case. Nor has it alleged that Congress
lacks authority to direct the EAC to create the federal form.
As a result, I need not address those issues. Arizona did,
however, argue that respondents’ interpretation of § 1973gg—
4(a)(1) would raise constitutional concerns. As discussed
supra, I too am concerned that respondents’ interpretation
of §1973gg—4(a)(1) would render the statute unconstitutional
under Article I, §2. Accordingly, I would interpret
§1973gg—4(a)(1) to avoid the constitutional problems dis-
cussed above. See Zadvydas v. Davis, 533 U. S. 678, 689
(2001) (“‘[I]t is a cardinal principle’ of statutory interpreta-
tion, however, that when an Act of Congress raises ‘a serious
doubt’ as to its constitutionality, ‘this Court will first ascer-
tain whether a construction of the statute is fairly possible
by which the question may be avoided’” (quoting Crowell v.
Benson, 285 U. S. 22, 62 (1932))).

I cannot, therefore, adopt the Court’s interpretation that
§1973gg-4(a)(1)’s “accept and use” provision requires States
to register anyone who completes and submits the form.
Arizona sets citizenship as a qualification to vote, and it
wishes to verify citizenship, as it is authorized to do under
Article 1, §2. It matters not whether the United States has
specified one way in which it believes Arizona might be
able to verify citizenship; Arizona has the independent con-
stitutional authority to verify citizenship in the way it deems
necessary. See Part II-A-2, supra. By requiring Arizona
to register people who have not demonstrated to Arizona’s
satisfaction that they meet its citizenship qualification for
voting, the NVRA, as interpreted by the Court, would ex-

p- A6. Constitutional avoidance is especially appropriate in this area be-
cause the NVRA purports to regulate Presidential elections, an area over
which the Constitution gives Congress no authority whatsoever.
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ceed Congress’ powers under Article I, §4, and violate Arti-
cle 1, §2.

Fortunately, Arizona’s alternative interpretation of
§1973gg—4(a)(1) avoids this problem. It is plausible that Ar-
izona “accept[s] and use[s]” the federal form under § 1973gg—
4(a)(1) so long as it receives the form and considers it as part
of its voter application process. See post, at 44-47 (ALITO, J.,
dissenting); 677 F. 3d, at 444 (Rawlinson, J., concurring in
part and dissenting in part); 624 F. 3d 1162, 1205-1208 (CA9
2010) (Kozinski, C. J., dissenting in part), reh’g en banc
granted, 649 F. 3d 953 (2011); 677 F. 3d, at 439 (Kozinski,
C. J.,, concurring) (same). Given States’ exclusive authority
to set voter qualifications and to determine whether those
qualifications are met, I would hold that Arizona may re-
quest whatever additional information it requires to verify
voter eligibility.

B

The majority purports to avoid the difficult constitutional
questions implicated by the Voter Qualifications Clause.
See ante, at 16-18. It nevertheless adopts respondents’
reading of §1973gg-4(a)(1) because it interprets Article I,
§2, as giving Arizona the right only to “obtai[n] informa-
tion necessary for enforcement” of its voting qualifications.
Ante, at 18. The majority posits that Arizona may pursue
relief by making an administrative request to the EAC that,
if denied, could be challenged under the Administrative Pro-
cedure Act (APA). Ante, at 18-20.

JUSTICE ALITO is correct to point out that the majority’s
reliance on the EAC is meaningless because the EAC has no
members and no current prospects of new members. Post,
at 43 (dissenting opinion). Offering a nonexistent pathway
to administrative relief is an exercise in futility, not consti-
tutional avoidance.

Even if the EAC were a going concern instead of an empty
shell, I disagree with the majority’s application of the consti-
tutional avoidance canon. I would not require Arizona to
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seek approval for its registration requirements from the
Federal Government, for, as I have shown, the Federal Gov-
ernment does not have the constitutional authority to with-
hold such approval. Accordingly, it does not have the au-
thority to command States to seek it. As a result, the
majority’s proposed solution does little to avoid the serious
constitutional problems created by its interpretation.

* * *

Instead of adopting respondents’ definition of “accept and
use” and offering Arizona the dubious recourse of bringing
an APA challenge within the NVRA framework, I would
adopt an interpretation of §1973gg—4(a)(1) that avoids the
constitutional problems with respondents’ interpretation.
The States, not the Federal Government, have the exclusive
right to define the “Qualifications requisite for Electors,”
U. S. Const., Art. I, §2, cl. 1, which includes the correspond-
ing power to verify that those qualifications have been met.
I would, therefore, hold that Arizona may “reject any appli-
cation for registration that is not accompanied by satisfac-
tory evidence of United States citizenship,” as defined by
Arizona law. Ariz. Rev. Stat. Ann. § 16-166(F").

I respectfully dissent.

JUSTICE ALITO, dissenting.

The Court reads an ambiguous federal statute in a way
that brushes aside the constitutional authority of the States
and produces truly strange results.

Under the Constitution, the States, not Congress, have the
authority to establish the qualifications of voters in elections
for Members of Congress. See Art. I, §2, cl. 1 (House);
Amdt. 17 (Senate). The States also have the default author-
ity to regulate federal voter registration. See Art. I, §4,
cl. 1. Exercising its right to set federal voter qualifications,
Arizona, like every other State, permits only U. S. citizens
to vote in federal elections, and Arizona has concluded that
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this requirement cannot be effectively enforced unless appli-
cants for registration are required to provide proof of citizen-
ship. According to the Court, however, the National Voter
Registration Act of 1993 (NVRA) deprives Arizona of
this authority. I do not think that this is what Congress
intended.

I also doubt that Congress meant for the success of an
application for voter registration to depend on which of two
valid but substantially different registration forms the appli-
cant happens to fill out and submit, but that is how the Court
reads the NVRA. The Court interprets one provision, 42
U. S. C. §1973gg—6(a)(1)(B), to mean that, if an applicant fills
out the federal form, a State must register the applicant
without requiring proof of citizenship. But the Court does
not question Arizona’s authority under another provision of
the NVRA, §1973gg-4(a)(2), to create its own application
form that demands proof of citizenship; nor does the Court
dispute Arizona’s right to refuse to register an applicant who
submits that form without the requisite proof. I find it very
hard to believe that this is what Congress had in mind.

These results are not required by the NVRA. Proper re-
spect for the constitutional authority of the States demands
a clear indication of a congressional intent to pre-empt state
laws enforcing voter qualifications. And while the relevant
provisions of the NVRA are hardly models of clarity, their
best reading is that the States need not treat the federal
form as a complete voter registration application.

I
A

In light of the States’ authority under the Elections Clause
of the Constitution, Art. I, §4, cl. 1, I would begin by apply-
ing a presumption against pre-emption of the Arizona law
requiring voter registration applicants to submit proof of cit-
izenship. Under the Elections Clause, the States have the
authority to specify the times, places, and manner of federal
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elections except to the extent that Congress chooses to pro-
vide otherwise. And in recognition of this allocation of au-
thority, it is appropriate to presume that the States retain
this authority unless Congress has clearly manifested a con-
trary intent. The Court states that “[wle have never men-
tioned [the presumption against pre-emption] in our Elec-
tions Clause cases,” ante, at 13, but in United States v.
Gradwell, 243 U. S. 476 (1917), we read a federal statute nar-
rowly out of deference to the States’ traditional authority
in this area. In doing so, we explained that “the policy of
Congress for [a] great . . . part of our constitutional life has
been . . . to leave the conduct of the election of its members
to state laws, administered by state officers, and that when-
ever it has assumed to requlate such elections it has done
so by positive and clear statutes.” Id., at 485 (emphasis
added).! The presumption against pre-emption applies with
full force when Congress legislates in a “field which the
States have traditionally occupied,” Rice v. Santa Fe Eleva-
tor Corp., 331 U.S. 218, 230 (1947), and the NVRA was
the first significant federal regulation of voter registration
enacted under the Elections Clause since Reconstruction.
The Court has it exactly backwards when it declines to
apply the presumption against pre-emption because “the fed-
eralism concerns underlying the presumption in the Suprem-
acy Clause context are somewhat weaker” in an Elections
Clause case like this one. Ante, at 14. To the contrary, Ar-
izona has a “‘compelling interest in preserving the integrity
of its election process’” that the Constitution recognizes and

1 The Court argues that Gradwell is irrelevant, observing that there was
no state law directly at issue in that case, which concerned a prosecution
under a federal statute. Amnte, at 13-14, n. 5. But the same is true of
Ex parte Siebold, 100 U. S. 371 (1880), on which the Court relies in the
very next breath. In any event, it is hard to see why a presumption about
the effect of federal law on the conduct of congressional elections should
have less force when the federal law is alleged to conflict with a state law.
If anything, one would expect the opposite to be true.
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that the Court’s reading of the NVRA seriously undermines.
Purcell v. Gonzalez, 549 U.S. 1, 4 (2006) (per curiam)
(quoting Ewu v. San Francisco County Democratic Central
Comm., 489 U. S. 214, 231 (1989)).

By reserving to the States default responsibility for ad-
ministering federal elections, the Elections Clause protects
several critical values that the Court disregards. First, as
Madison explained in defense of the Elections Clause at the
Virginia Convention, “[iJt was found necessary to leave the
regulation of [federal elections], in the first place, to the state
governments, as being best acquainted with the situation of
the people.” 3 Records of the Federal Convention of 1787,
p. 312 (M. Farrand ed. 1911). Because the States are closer
to the people, the Framers thought that state regulation of
federal elections would “in ordinary cases . .. be both more
convenient and more satisfactory.” The Federalist No. 59,
p. 363 (C. Rossiter ed. 1961) (A. Hamilton).

Second, as we have previously observed, the integrity of
federal elections is a subject over which the States and the
Federal Government “are mutually concerned.” Eux parte
Siebold, 100 U. S. 371, 391 (1880). By giving States a role in
the administration of federal elections, the Elections Clause
reflects the States’ interest in the selection of the individuals
on whom they must rely to represent their interests in the
National Legislature. See U. S. Term Limits, Inc. v. Thorn-
ton, 514 U. S. 779, 858-859 (1995) (THOMAS, J., dissenting).

Third, the Elections Clause’s default rule helps to protect
the States’ authority to regulate state and local elections.
As a practical matter, it would be very burdensome for a
State to maintain separate federal and state registration
processes with separate federal and state voter rolls. For
that reason, any federal regulation in this area is likely to
displace not only state control of federal elections but also
state control of state and local elections.

Needless to say, when Congress believes that some over-
riding national interest justifies federal regulation, it has the
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power to “make or alter” state laws specifying the “Times,
Places and Manner” of federal elections. Art. I, §4, cl. 1.
But we should expect Congress to speak clearly when it de-
cides to displace a default rule enshrined in the text of the
Constitution that serves such important purposes.

The Court answers that when Congress exercises its
power under the Elections Clause “it necessarily displaces
some element of a pre-existing legal regime erected by the
States.” Ante, at 14. But the same is true whenever Con-
gress legislates in an area of concurrent state and federal
power. A federal law regulating the operation of grain
warehouses, for example, necessarily alters the “pre-existing
legal regime erected by the States,” see Rice, supra, at 229—
230—even if only by regulating an activity the States had
chosen not to constrain.? In light of Arizona’s constitution-
ally codified interest in the integrity of its federal elections,
“it is incumbent upon the federal courts to be certain” that
Congress intended to pre-empt Arizona’s law. Atascadero
State Hospital v. Scanlon, 473 U. S. 234, 243 (1985).

B

The canon of constitutional avoidance also counsels against
the Court’s reading of the Act. As the Court acknowledges,
the Constitution reserves for the States the power to decide
who is qualified to vote in federal elections. Ante, at 15-18;
see Oregon v. Mitchell, 400 U. S. 112, 210-211 (1970) (Harlan,

2The Court observes that the Commerce Clause, unlike the Elections
Clause, empowers Congress to legislate in areas that do not implicate con-
current state power. Ante, at 14, n. 6. Apparently the Court means that
the presumption against pre-emption only applies in those unusual cases
in which it is unclear whether a federal statute even touches on subject
matter that the States may regulate under their broad police powers. I
doubt that the Court is prepared to abide by this cramped understanding
of the presumption against pre-emption. See, e. g., Hillman v. Maretta,
569 U. S. 483, 490 (2013) (“There is therefore ‘a presumption against pre-
emption’ of state laws governing domestic relations” (quoting Egelhoff v.
Egelhoff, 532 U. S. 141, 151 (2001))).
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J., concurring in part and dissenting in part). The Court
also recognizes that, although Congress generally has the
authority to regulate the “Times, Places and Manner of hold-
ing” such elections, Art. I, §4, cl. 1, a federal law that frus-
trates a State’s ability to enforce its voter qualifications
would be constitutionally suspect. Amnte, at 17; see ante, at
25-36 (THOMAS, J., dissenting). The Court nevertheless
reads the NVRA to restrict Arizona’s ability to enforce its
law providing that only United States citizens may vote.
See Ariz. Const., Art. VII, §2. We are normally more reluc-
tant to interpret federal statutes as upsetting “the usual con-
stitutional balance of federal and state powers.” Gregory v.
Ashceroft, 501 U. S. 452, 460 (1991); see Frankfurter, Some
Reflections on the Reading of Statutes, 47 Colum. L. Rev.
527, 540 (1947) (“[W]hen the Federal Government . . . radi-
cally readjusts the balance of state and national authority,
those charged with the duty of legislating are reasonably
explicit”).

In refusing to give any weight to Arizona’s interest in en-
forcing its voter qualifications, the Court suggests that the
State could return to the Election Assistance Commission
and renew its request for a change to the federal form.
Ante, at 19-20. But that prospect does little to assuage con-
stitutional concerns. The EAC currently has no members,
and there is no reason to believe that it will be restored to
life in the near future. If that situation persists, Arizona’s
ability to obtain a judicial resolution of its constitutional
claim is problematic. The most that the Court is prepared
to say is that the State “might” succeed by seeking a writ
of mandamus and, failing that, “might” be able to mount
a constitutional challenge. Ante, at 20, n. 10. The Court
sends the State to traverse a veritable procedural obstacle
course in the hope of obtaining a judicial decision on the con-
stitutionality of the relevant provisions of the NVRA. A
sensible interpretation of the NVRA would obviate these
difficulties.
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II

The NVRA does not come close to manifesting the clear
intent to pre-empt that we should expect to find when Con-
gress has exercised its Elections Clause power in a way that
is constitutionally questionable. Indeed, even if neither the
presumption against pre-emption nor the canon of constitu-
tional avoidance applied, the better reading of the NVRA
would be that Arizona is free to require those who use the
federal form to supplement their applications with proof of
citizenship.

I agree with the Court that the phrase “accept and use,”
when read in isolation, is ambiguous, ante, at 9-10, but I
disagree with the Court’s conclusion that §1973gg—4(a)(1)’s
use of that phrase means that a State must treat the federal
form as a complete application and must either grant or deny
registration without requiring that the applicant supply ad-
ditional information. Instead, I would hold that a State “ac-
ceptls] and use[s]” the federal form so long as it uses the
form as a meaningful part of the registration process.

The Court begins its analysis of §1973gg—4(a)(1)’s context
by examining unrelated uses of the word “accept” elsewhere
in the United States Code. Amnte, at 10-11. But a better
place to start is to ask what it normally means to “accept
and use” an application form. When the phrase is used in
that context, it is clear that an organization can “accept
and use” a form that it does not treat as a complete ap-
plication. For example, many colleges and universities
accept and use the Common Application for Undergraduate
College Admission but also require that applicants sub-
mit various additional forms or documents. See Com-
mon Application, 2012-2013 College Deadlines, Fees, and
Requirements, https://www.commonapp.org/CommonApp/
MemberRequirements.aspx (all Internet materials as visited
June 10, 2013, and available in Clerk of Court’s case file).
Similarly, the Social Security Administration undoubtedly
“accepts and uses” its Social Security card application form
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even though someone applying for a card must also prove
that he or she is a citizen or has a qualifying immigration
status. See Application for a Social Security Card, Form
SS-5 (2011), http://www.socialsecurity.gov/online/ss-5.pdf.
As such examples illustrate, when an organization says that
it “accepts and uses” an application form, it does not neces-
sarily mean that the form constitutes a complete application.

That is not to say that the phrase “accept and use” is
meaningless when issued as a “government diktat” in
§1973gg—4(a)(1). Ante, at 10. Arizona could not be said to
“accept and use” the federal form if it required applicants
who submit that form to provide all the same information a
second time on a separate state form. But Arizona does
nothing of the kind. To the contrary, the entire basis for
respondents’ suit is that Proposition 200 mandates that
applicants provide information that does not appear on a
a completed federal form. Although §1973gg-4(a)(1) pro-
hibits States from requiring applicants who use the fed-
eral form to submit a duplicative state form, nothing in that
provision’s text prevents Arizona from insisting that federal
form applicants supplement their applications with addi-
tional information.

That understanding of §1973gg-4(a)(1) is confirmed by
§1973gg—4(a)(2), which allows States to design and use their
own voter registration forms “[iln addition to accepting and
using” the federal form. The NVRA clearly permits States
to require proof of citizenship on their own forms, see
§§1973gg—-4(a)(2) and 1973gg-7(b)—a step that Arizona has
taken and that today’s decision does not disturb. Thus,
under the Court’s approach, whether someone can register
to vote in Arizona without providing proof of citizenship will
depend on the happenstance of which of two alternative
forms the applicant completes. That could not possibly be
what Congress intended; it is as if the Internal Revenue
Service issued two sets of personal income tax forms with
different tax rates.
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We could avoid this nonsensical result by holding that the
NVRA lets the States decide for themselves what informa-
tion “is necessary . .. to assess the eligibility of the appli-
cant”—both by designing their own forms and by requiring
that federal form applicants provide supplemental informa-
tion when appropriate. §1973gg-7(b)(1). The Act’s provi-
sion for state forms shows that the purpose of the federal
form is not to supplant the States’ authority in this area but
to facilitate interstate voter registration drives. Thanks to
the federal form, volunteers distributing voter registration
materials at a shopping mall in Yuma can give a copy of the
same form to every person they meet without attempting to
distinguish between residents of Arizona and California.
See H. R. Rep. No. 103-9, p. 10 (1993) (“Uniform mail forms
will permit voter registration drives through a regional or
national mailing, or for more than one State at a central loca-
tion, such as a city where persons from a number of neigh-
boring States work, shop or attend events”). The federal
form was meant to facilitate voter registration drives, not to
take away the States’ traditional authority to decide what
information registrants must supply.?

The Court purports to find support for its contrary ap-
proach in §1973gg—6(a)(1)(B), which says that a State must
“ensure that any eligible applicant is registered to vote in an
election . . . if the valid voter registration form of the appli-
cant is postmarked” within a specified period. Ante, at
11-12. The Court understands §1973gg—6(a)(1)(B) to mean
that a State must register an eligible applicant if he or she
submits a “‘valid voter registration form.”” Ante, at 12.
But when read in context, that provision simply identifies the

3The Court argues that the federal form would not accomplish this pur-
pose under my interpretation because “a volunteer in Yuma would have
to give every prospective voter not only a Federal Form, but also a sepa-
rate set of either Arizona- or California-specific instructions.” Ante, at
12, n. 4. But this is exactly what Congress envisioned. Eighteen of the
federal form’s 23 pages are state-specific instructions.
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time within which a State must process registration applica-
tions; it says nothing about whether a State may require the
submission of supplemental information. The Court’s more
expansive interpretation of §1973gg—6(a)(1)(B) sneaks in a
qualification that is nowhere to be found in the text. The
Court takes pains to say that a State need not register an
applicant who properly completes and submits a federal form
but is known by the State to be ineligible. See ante, at 15.
But the Court takes the position that a State may not de-
mand that an applicant supply any additional information to
confirm voting eligibility. Nothing in §1973gg-6(a)(1)(B)
supports this distinction.

What is a State to do if it has reason to doubt an appli-
cant’s eligibility but cannot be sure that the applicant is ineli-
gible? Must the State either grant or deny registration
without communicating with the applicant? Or does the
Court believe that a State may ask for additional information
in individual cases but may not impose a categorical require-
ment for all applicants? If that is the Court’s position, on
which provision of the NVRA does it rely? The Court’s
reading of §1973gg—6(a)(1)(B) is atextual and makes little

sense.
* * *

Properly interpreted, the NVRA permits Arizona to re-
quire applicants for federal voter registration to provide
proof of eligibility. I therefore respectfully dissent.
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MARACICH ET AL. v. SPEARS ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR

THE FOURTH CIRCUIT
No. 12-25. Argued January 9, 2013—Decided June 17, 2013

Respondent attorneys submitted several state Freedom of Information

Act requests to the South Carolina Department of Motor Vehicles
(DMV) seeking names and addresses of thousands of individuals in order
to solicit clients for a lawsuit they had pending against several South
Carolina car dealerships for violation of a state law that protects car
purchasers from dealership actions that are “arbitrary, in bad faith, or
unconscionable.” Using the personal information provided by the
DMYV, respondents sent over 34,000 car purchasers letters, which were
headed “ADVERTISING MATERIAL,” explained the lawsuit, and
asked recipients to return an enclosed reply card if they wanted to par-
ticipate in the case. Petitioners, South Carolina residents, sued re-
spondents for violating the federal Driver’s Privacy Protection Act of
1994 (DPPA) by obtaining, disclosing, and using petitioners’ personal
information from motor vehicle records for bulk solicitation without
their express consent. Respondents moved to dismiss, claiming that
the information was properly released under a DPPA exception permit-
ting disclosure of personal information “for use in connection with any
civil, eriminal, administrative, or arbitral proceeding,” including “inves-
tigation in anticipation of litigation.” 18 U. S. C. §2721(b)(4). The Dis-
trict Court held that respondents’ letters were not solicitations and that
the use of information fell within (b)(4)’s litigation exception. The
Fourth Circuit affirmed, concluding that the letters were solicitation,
but that the solicitation was intertwined with conduct that satisfied the
(b)(4) exception.

Held: An attorney’s solicitation of clients is not a permissible purpose cov-

ered by the (b)(4) litigation exception. Pp. 57-78.

(a) State DMVs generally require someone seeking a driver’s license
or registering a vehicle to disclose detailed personal information such as
name, address, telephone number, Social Security number, and medical
information. The DPPA—responding to a threat from stalkers and
criminals who could acquire state DMV information, and concerns over
the States’ common practice of selling such information to direct mar-
keting and solicitation businesses—bans disclosure, absent a driver’s
consent, of “personal information,” e. g., names, addresses, or telephone
numbers, as well as “highly restricted personal information,” e. g., pho-
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tographs, Social Security numbers, and medical or disability informa-
tion, § 2725(4), unless 1 of 14 exemptions applies. Subsection (b)(4) per-
mits disclosure of both personal information and highly restricted
personal information, while subsection (b)(12) permits disclosure only of
personal information. Pp. 57-58.

(b) Respondents’ solicitation of prospective clients is neither a use “in
connection with” litigation nor “investigation in anticipation of litiga-
tion” under (b)(4). Pp. 58-65.

(1) The phrase “in connection with” provides little guidance with-
out a limiting principle consistent with the DPPA’s purpose and its other
provisions. See New York State Conference of Blue Cross & Blue
Shield Plans v. Travelers Ins. Co., 514 U. S. 645, 656. Such a consistent
interpretation is also required because (b)(4) is an exception to both the
DPPA’s general ban on disclosure of “personal information” and the ban
on release of “highly restricted personal information.” An exception
to a general policy statement is “usually read . . . narrowly in order to
preserve the [provision’s] primary operation.” Commissioner v. Clark,
489 U. S. 726, 739. Reading (b)(4) to permit disclosure of personal infor-
mation when there is any connection between protected information and
a potential legal dispute would substantially undermine the DPPA’s pur-
pose of protecting a right to privacy in motor vehicle records. Sub-
section (b)(4)’s “in connection with” language must have a limit, and a
logical and necessary conclusion is that an attorney’s solicitation of pro-
spective clients falls outside of that limit. Pp. 59-61.

(2) An attorney’s solicitation of new clients is distinet from an attor-
ney’s conduct on behalf of his client or the court. Solicitation “by a
lawyer of remunerative employment is a business transaction,” Ohralik
v. Ohio State Bar Assn., 436 U. S. 447, 457, and state bars treat solicita-
tion as discrete professional conduct. Excluding solicitation from the
meaning of “in connection with” litigation draws support from (b)(4)’s
examples of permissible litigation uses—“service of process, investiga-
tion in anticipation of litigation, and the execution or enforcement of
judgments and orders”—which all involve an attorney’s conduct as an
officer of the court, not a commercial actor. Similarly, “investigation in
anticipation of litigation” is best understood to allow background re-
search to determine if there is a supportable theory for a complaint or
a theory sufficient to avoid sanctions for filing a frivolous lawsuit, or to
help locate witnesses for deposition or trial. Pp. 61-64.

(3) This reading is also supported by the fact that (b)(4) allows use
of the most sensitive personal information. Permitting its use in solici-
tation is so substantial an intrusion on privacy it must not be assumed,
without clear and explicit language, absent here, that Congress intended
to exempt attorneys from DPPA liability in this regard. Pp. 64-65.
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(c) Limiting (b)(4)’s reach also respects the statutory purpose and de-
sign evident in subsection (b)(12), which allows solicitation only of per-
sons who have given express consent to have their names and addresses
disclosed for this purpose. Subsection (b)(12) implements an important
objective of the DPPA—to restrict disclosure of personal information in
motor vehicle records to businesses for the purpose of direct marketing
and solicitation. Other exceptions should not be construed to interfere
with this objective unless the text commands it. Reading (b)(4)’s “in
connection with” phrase to include solicitation would permit an attorney
to use personal information from the state DMV to send bulk solicita-
tions to prospective clients without their express consent, thus creating
significant tension between the DPPA’s litigation and solicitation excep-
tions. Pp. 65-68.

(d) Such a reading of (b)(4) could also affect the interpretation of the
(b)(6) exception, which allows an insurer and certain others to obtain
DMV information for use “in connection with . . . underwriting,” and
the (b)(10) exception, which permits disclosure and use of personal in-
formation “in connection with” the operation of private toll roads.
Pp. 68-70.

(e) Respondents contend that a line can be drawn between mere troll-
ing for clients and their solicitation, which was tied to a specific legal
dispute, but that is not a tenable distinction. The DPPA supports
drawing the line at solicitation. Solicitation can aid an attorney in
bringing a lawsuit or increasing its size, but the question is whether or
not lawyers can use personal information protected under the DPPA for
this purpose. The mere fact that respondents complied with state bar
rules governing solicitations also does not resolve whether they were
entitled to access personal information from the state DMV database for
that purpose. In determining whether obtaining, using, or disclosing
personal information is for the prohibited purpose of solicitation, the
proper inquiry is whether the defendant’s purpose was to solicit, which
might be evident from the communication itself or from the defendant’s
course of conduct. When that is the predominant purpose, (b)(4) does
not entitle attorneys to DPPA-protected information even when solicita-
tion is to aggregate a class action. Attorneys also have other alterna-
tives to aggregate a class, including, e. g., soliciting plaintiffs through
traditional and permitted advertising. And they may obtain DPPA-
protected information for a proper investigative use.

Although the Fourth Circuit held that the letters here were solicita-
tions, it found the communications nonetheless exempt under (b)(4) be-
cause they were “inextricably intertwined” with permissible litigation
purposes. If, however, the use of DPPA-protected personal informa-
tion has the predominant purpose of solicitation, it would not be pro-
tected by (b)(4). A remand is necessary for the court to apply the
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proper standard to determine the predominant purpose of respondents’
letters. Pp. 70-75.

(f) There is no work for the rule of lenity to do here, because the
DPPA’s text and structure resolve any ambiguity in (b)(4)’s phrases
“in connection with” and “investigation in anticipation of litigation.”
Pp. 75-76.

(g) On remand, the courts below must determine whether respond-
ents’ letters, viewed objectively, had the predominant purpose of solici-
tation, and may address whether respondents’ conduct was permissible
under (b)(1)’s governmental-function exception and any other defenses
that have been properly preserved. Pp. 76-78.

675 F. 3d 281, vacated and remanded.

KENNEDY, J., delivered the opinion of the Court, in which ROBERTS,
C. J., and THOMAS, BREYER, and ALITO, JJ., joined. GINSBURG, J., filed a
dissenting opinion, in which SCALIA, SOTOMAYOR, and KAGAN, JJ., joined,
post, p. 81.

Joseph R. Guerra argued the cause for petitioners. With
him on the briefs were Jay T. Jorgensen, Eric D. McArthur,
Ryan C. Morris, Philip N. Elbert, James G. Thomas, Eliza-
beth S. Tipping, and Gary L. Compton.

Paul D. Clement argued the cause for respondents. With
him on the brief were Erin E. Murphy, M. Dawes Cooke,
Johm William Fletcher, Curtis W. Dowling, and Matthew
G. Gerrald.*

JUSTICE KENNEDY delivered the opinion of the Court.

Concerned that personal information collected by States
in the licensing of motor vehicle drivers was being

*Briefs of amici curiae urging reversal were filed for the State of Texas
et al. by Greg Abbott, Attorney General of Texas, Jonathan F. Mitchell,
Solicitor General, and Daniel T. Hodge, First Assistant Attorney General,
and by the Attorneys General for their respective States as follows: Lu-
ther Strange of Alabama, Sam Olens of Georgia, David M. Louie of
Hawaii, Lawrence G. Wasden of Idaho, Greg Zoeller of Indiana, Bill
Schuette of Michigan, Jon Brunming of Nebraska, Gary K. King of New
Mexico, Michael DeWine of Ohio, and Alan Wilson of South Carolina;
for the Electronic Frontier Foundation by Arlene Fickler and Hanni M.
Fakhoury; and for the Electronic Privacy Information Center et al. by
Marc Rotenberyg.
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released—even sold—with resulting loss of privacy for many
persons, Congress provided federal statutory protection. It
enacted the Driver’s Privacy Protection Act of 1994, referred
to here as the DPPA or Act. See 18 U.S. C. §§2721-2725.

The DPPA regulates the disclosure of personal informa-
tion contained in the records of state motor vehicle depart-
ments (DMVs). Disclosure of personal information is pro-
hibited unless for a purpose permitted by an exception listed
in 1 of 14 statutory subsections. See §§2721(b)(1)-(14).
This case involves the interpretation of one of those excep-
tions, subsection (b)(4). The exception in (b)(4) permits ob-
taining personal information from a state DMV for use “in
connection with” judicial and administrative proceedings,
including “investigation in anticipation of litigation.”
§2721(b)(4). The question presented is whether an attor-
ney’s solicitation of clients for a lawsuit falls within the scope
of (b)(4).

Respondents are trial lawyers licensed to practice in South
Carolina. They obtained names and addresses of thousands
of individuals from the South Carolina DMV in order to send
letters to find plaintiffs for a lawsuit they had filed against
car dealers for violations of South Carolina law. Petitioners,
South Carolina residents whose information was obtained
and used without their consent, sued respondents for violat-
ing the DPPA. Respondents claimed the solicitation letters
were permitted under subsection (b)(4). In light of the text,
structure, and purpose of the DPPA, the Court now holds
that an attorney’s solicitation of clients is not a permissible
purpose covered by the (b)(4) litigation exception.

I

A

The State of South Carolina, to protect purchasers of
motor vehicles, enacted the South Carolina Regulation of
Manufacturers, Distributors, and Dealers Act (MDDA). In
June 2006, respondent attorneys were approached by car
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purchasers who complained about administrative fees
charged by car dealerships in certain South Carolina coun-
ties, allegedly in violation of the MDDA. The state statute
prohibits motor vehicle dealers from engaging in “any action
which is arbitrary, in bad faith, or unconscionable and which
causes damage to any of the parties or to the public.” S. C.
Code Ann. §56-15-40(1) (2006). The MDDA provides that
“one or more may sue for the benefit of the whole” where an
action is “one of common or general interest to many persons
or when the parties are numerous and it is impracticable to
bring them all before the court.” §56-15-110(2).

On June 23, 2006, one of the respondent attorneys submit-
ted a state Freedom of Information Act (FOIA) request to
the South Carolina DMV to determine if charging illegal
administrative fees was a common practice so that a law-
suit could be brought as a representative action under the
MDDA. The attorney’s letter to the DMV requested infor-
mation regarding “[plrivate purchases of new or used auto-
mobiles in Spartanburg County during the week of May 1-
7, 2006, including the name, address, and telephone number
of the buyer, dealership where purchased, type of vehicle
purchased, and date of purchase.” App. 57. The letter ex-
plained that the request was made “in anticipation of litiga-
tion . . . pursuant to the exception in 18 USC §2721(b)(4)
of the Driver’s Privacy Protection Act.” Ibid. The South
Carolina DMV provided the requested information. On Au-
gust 24, 2006, respondents submitted a second FOIA request
to the DMV, also asserting that it was made “in anticipation
of litigation . . . pursuant to the exception in 18 USC
§2721(b)(4)” for car purchasers in five additional counties
during the same week. Id., at 67.

On August 29, 2006, respondents filed suit in South Caro-
lina state court on behalf of four of the consumers who origi-
nally contacted them. The case is referred to here, and by
the parties, as the Herron suit. The complaint in the Her-
ron suit named 51 dealers as defendants and invoked the
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MDDA’s “group action” provision to assert claims “for the
benefit of all South Carolina car buyers whlo] paid adminis-
trative fees,” App. 128, to those dealers during the same
time period.

Some of the dealer defendants in the Herron suit filed mo-
tions to dismiss for lack of standing because none of the
named plaintiffs purchased cars from them. On October 26,
2006, while the motions to dismiss were pending, respond-
ents submitted a new FOIA request to the South Carolina
DMV. That request, again citing subsection (b)(4) of the
DPPA, sought to locate additional car buyers who could
serve as plaintiffs against the dealers who had moved to dis-
miss. On October 31, 2006, respondents filed an amended
complaint, which added four named plaintiffs and increased
the number of defendant dealers from 51 to 324. As before,
defendant dealerships that had not engaged in transactions
with any of the now eight named plaintiffs filed motions to
dismiss for lack of standing.

On January 3, 2007, using the personal information they
had obtained from the South Carolina DMV, respondents
sent a mass mailing to find car buyers to serve as additional
plaintiffs in the litigation against the dealers. Later in Jan-
uary, respondents made three more FOIA requests to the
South Carolina DMV seeking personal information concern-
ing people who had purchased cars from an additional 31
dealerships, again citing the (b)(4) exception. The South
Carolina DMV granted all the requests. On January 23, re-
spondents mailed a second round of letters to car buyers
whose personal information had been disclosed by the DMV.
Respondents sent additional rounds of letters on March 1,
March 5, and May 8. Each of the five separate mailings was
sent to different recipients. In total, respondents used the
information obtained through their FOIA requests to send
letters to over 34,000 car purchasers in South Carolina.
This opinion refers to the communications sent by respond-
ents simply as the “letters.”
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The letters, all essentially the same, had the heading “AD-
VERTISING MATERTAL.” The letters explained the law-
suit against the South Carolina dealers and asked recipients
to contact the respondent-lawyers if interested in participat-
ing in the case. Attached to the letter was a reply card that
asked a few questions about the recipient’s contact informa-
tion and car purchase and ended with the sentence “I am
interested in participating” followed by a signature line.
The text of the letter and reply are set out in full in the
Appendix, infra.

In accordance with South Carolina Rule of Professional
Conduct 7.3 (2012), which regulates the solicitation of pro-
spective clients, respondents filed a copy of the letter and a
list of recipients’ names and addresses with the South Caro-
lina Office of Disciplinary Counsel.

In June 2007, respondents sought to amend their complaint
to add 247 plaintiffs. The court denied leave to amend and
held the named plaintiffs had standing to sue only those deal-
erships from which they had purchased automobiles and any
alleged co-conspirators. In September 2007, respondents
filed two new lawsuits on behalf of the additional car buyers.
Those subsequent cases were consolidated with the Herron
suit. All claims against dealerships without a corresponding
plaintiff-purchaser were dropped.

B

In the case now before the Court, petitioners are South
Carolina residents whose personal information was obtained
by respondents from the South Carolina DMV and used
without their consent to send solicitation letters asking
them to join the lawsuits against the car dealerships. Peti-
tioner Edward Maracich received one of the letters in March
2007. While his personal information had been disclosed to
respondents because he was one of many buyers from a
particular dealership, Maracich also happened to be the deal-
ership’s director of sales and marketing. Petitioners Mar-
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tha Weeks and John Tanner received letters from respond-
ents in May 2007. In response to the letter, Tanner called
Richard Harpootlian, one of the respondent attorneys listed
on the letter. According to Tanner, Harpootlian made an
aggressive sales pitch to sign Tanner as a client for the
lawsuit without asking about the circumstances of his
purchase.

In 2009, petitioners filed the instant putative class-action
lawsuit in the United States District Court for the District
of South Carolina. The complaint alleged that respondents
had violated the DPPA by obtaining, disclosing, and using
personal information from motor vehicle records for bulk so-
licitation without the express consent of petitioners and the
other class members.

Respondents moved to dismiss. The information, they
contended, was subject to disclosure because it falls within
two statutory exceptions in the DPPA: (b)(1), pertaining to
governmental functions, and (b)(4), pertaining to litigation.
On cross-motions for summary judgment, the District Court
held as a matter of law that respondents’ letters were not
solicitations and that the use of information fell within the
(b)(4) litigation exception. App. to Pet. for Cert. 61a. The
District Court also found that respondents’ use of personal
information was permitted under the (b)(1) governmental-
function exception.

The Court of Appeals for the Fourth Circuit affirmed.
Unlike the District Court, it found that the letters were “so-
licitation[s]” within the meaning of the DPPA; but it held
further that when “solicitation is an accepted and expected
element of, and is inextricably intertwined with, conduct sat-
isfying the litigation exception under the DPPA, such solici-
tation is not actionable.” 675 F. 3d 281, 284 (2012). This
Court granted certiorari to address whether the solicitation
of clients is a permissible purpose for obtaining personal in-
formation from a state DMV under the DPPA’s (b)(4) excep-
tion. 567 U. S. 968 (2012).
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To obtain a driver’s license or register a vehicle, state
DMVs, as a general rule, require an individual to disclose
detailed personal information, including name, home address,
telephone number, Social Security number, and medical in-
formation. See Reno v. Condon, 528 U. S. 141, 143 (2000).
The enactment of the DPPA responded to at least two con-
cerns over the personal information contained in state motor
vehicle records. The first was a growing threat from stalk-
ers and criminals who could acquire personal information
from state DMVs. The second concern related to the
States’ common practice of selling personal information to
businesses engaged in direct marketing and solicitation. To
address these concerns, the DPPA “establishes a regulatory
scheme that restricts the States’ ability to disclose a driver’s
personal information without the driver’s consent.” Id.,
at 144.

The DPPA provides that, unless one of its exceptions ap-
plies, a state DMV “shall not knowingly disclose or other-
wise make available” “personal information” and “highly
restricted personal information.” §§2721(a)(1)-(2). “[Pler-
sonal information” is “information that identifies an individ-
ual, including [a] . . . driver identification number, name, ad-
dress . . ., [or] telephone number, . . . but does not include
information on vehicular accidents, driving violations, and
driver’s status.” §2725(3). “[Hlighly restricted personal
information” is defined as “an individual’s photograph or
image, social security number, [and] medical or disability in-
formation.” §2725(4). The DPPA makes it unlawful “for
any person knowingly to obtain or disclose personal informa-
tion, from a motor vehicle record, for any use not permitted
under section 2721(b) of this title.” §2722(a). A person
“who knowingly obtains, discloses or uses personal informa-
tion, from a motor vehicle record, for a purpose not permit-
ted under this chapter shall be liable to the individual to
whom the information pertains.” §2724(a).
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The DPPA’s disclosure ban is subject to 14 exceptions set
forth in §2721(b), for which personal information “may be
disclosed.” The two exceptions most relevant for the pur-
pose of this case are the litigation exception in subsection
(b)(4) and the solicitation exception in (b)(12).

The (b)(4) litigation exception is one of the four provisions
permitting disclosure not only of personal information but
also of highly restricted personal information. §2721(b)(4);
§2725(4). It provides that information may be disclosed:

“For use in connection with any civil, criminal, admin-
istrative, or arbitral proceeding in any Federal, State,
or local court or agency or before any self-regulatory
body, including the service of process, investigation in
anticipation of litigation, and the execution or enforce-
ment of judgments and orders, or pursuant to an order
of a Federal, State, or local court.”

The (b)(12) solicitation exception provides that certain per-
sonal information, not including highly restricted personal
information, may be disclosed:

“For bulk distribution for surveys, marketing, or so-
licitations if the State has obtained the express con-
sent of the person to whom such personal information
pertains.”

The solicitation exception was originally enacted as an opt-
out provision, allowing state DMVs to disclose personal in-
formation for purposes of solicitation only if the DMV gave
individuals an opportunity to prohibit such disclosures.
§2721(b)(12) (1994 ed.). In 1999, Congress changed to an
opt-in regime, requiring a driver’s affirmative consent before
solicitations could be sent. See Condon, supra, at 144-145.

II1

Respondents’ liability depends on whether their use of per-
sonal information acquired from the South Carolina DMV
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to solicit clients constitutes a permissible purpose under the
DPPA. The District Court held that respondents’ conduct
was permissible both under the (b)(1) and (b)(4) exceptions.
The Court of Appeals ruled that the conduct here was per-
missible under (b)(4); but, unlike the District Court, it did
not address the alternative argument that the conduct was
also permissible under (b)(1). As in the Court of Appeals,
only the (b)(4) exception is discussed here.

A

Respondents claim they were entitled to obtain and use
petitioners’ personal information based on two of the phrases
in (b)(4). First, disclosure of personal information is permit-
ted for use “in connection with any civil, criminal, adminis-
trative, or arbitral proceeding.” §2721(b)(4). Second, a use
in connection with litigation includes “investigation in antici-
pation of litigation.” Ibid. Respondents contend that the
solicitation of prospective clients, especially in the circum-
stances of this case, is both a use “in connection with” litiga-
tion and “investigation in anticipation of litigation.”

1

If considered in isolation, and without reference to the
structure and purpose of the DPPA, (b)(4)’s exception allow-
ing disclosure of personal information “for use in connection
with any civil, ecriminal, administrative, or arbitral proceed-
ing,” and for “investigation in anticipation of litigation,” is
susceptible to a broad interpretation. That language, in lit-
eral terms, could be interpreted to its broadest reach to in-
clude the personal information that respondents obtained
here. But if no limits are placed on the text of the excep-
tion, then all uses of personal information with a remote rela-
tion to litigation would be exempt under (b)(4). The phrase
“in connection with” is essentially “indeterminat[e]” because
connections, like relations, “‘stop nowhere.”” New York
State Conference of Blue Cross & Blue Shield Plans v. Trav-
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elers Ins. Co., 514 U. S. 645, 6565 (1995). So the phrase “in
connection with” provides little guidance without a limiting
principle consistent with the structure of the statute and its
other provisions. See id., at 656 (“We simply must go be-
yond the unhelpful text and the frustrating difficulty of de-
fining [‘connection with’], and look instead to the objectives
of the ERISA statute”); see also California Div. of Labor
Standards Enforcement v. Dillingham Constr., N. A., Inc.,
519 U. S. 316, 335 (1997) (“But applying the ‘relate to’ provi-
sion according to its terms was a project doomed to failure,
since, as many a curbstone philosopher has observed, every-
thing is related to everything else”).

An interpretation of (b)(4) that is consistent with the stat-
utory framework and design is also required because (b)(4) is
an exception to both the DPPA’s general prohibition against
disclosure of “personal information” and its ban on release of
“highly restricted personal information.” §§2721(a)(1)—(2).
An exception to a “general statement of policy” is “usually
read . . . narrowly in order to preserve the primary operation
of the provision.” Commissioner v. Clark, 489 U. S. 726, 739
(1989). It is true that the DPPA’s 14 exceptions permit dis-
closure of personal information in a range of circumstances.
Unless commanded by the text, however, these exceptions
ought not operate to the farthest reach of their linguistic
possibilities if that result would contravene the statutory
design. Cf. Cowan v. Ernest Codelia, P. C., 149 F. Supp. 2d
67 (SDNY 2001) (rejecting an argument by defense counsel
that obtaining from the DMV the home address of the assist-
ant district attorney to send her a harassing letter was a
permissible use “in connection with” the ongoing criminal
proceeding under (b)(4)).

If (b)(4) were read to permit disclosure of personal infor-
mation whenever any connection between the protected in-
formation and a potential legal dispute could be shown, it
would undermine in a substantial way the DPPA’s purpose
of protecting an individual’s right to privacy in his or her
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motor vehicle records. The “in connection with” language
in (b)(4) must have a limit. A logical and necessary conclu-
sion is that an attorney’s solicitation of prospective clients
falls outside of that limit.

The proposition that solicitation is a distinet form of con-
duct, separate from the conduct in connection with litigation
permitted under (b)(4) is demonstrated: by the words of the
statute itself; by formal rules issued by bar organizations
and governing boards; and by state statutes and regulations
that govern and direct attorneys with reference to their du-
ties in litigation, to their clients, and to the public. As this
opinion explains in more detail, the statute itself, in (b)(12),
treats bulk solicitation absent consent as a discrete act that
the statute prohibits. And the limited examples of permis-
sible litigation purposes provided in (b)(4) are distinct from
the ordinary commercial purpose of solicitation. Canons of
ethics used by bar associations treat solicitation as a discrete
act, an act subject to specific regulation. And state stat-
utes, including statutes of the State of South Carolina, treat
solicitation as a discrete subject for regulation and gover-
nance of the profession. It would contradict the idea that
solicitation is defined conduct apart from litigation to treat
it as simply another aspect of the litigation duties set out
in (b)(4).

2

An attorney’s solicitation of new clients is distinct from
other aspects of the legal profession. “It is no less true than
trite that lawyers must operate in a three-fold capacity, as
self-employed businessmen as it were, as trusted agents of
their clients, and as assistants to the court in search of a just
solution to disputes.” Cohen v. Hurley, 366 U.S. 117, 124
(1961), overruled on other grounds, Spevack v. Klein, 385
U. S. 511 (1967). Unlike an attorney’s conduct performed on
behalf of his client or the court, “solicitation by a lawyer
of remunerative employment is a business transaction.”
Ohralik v. Ohio State Bar Assn., 436 U. S. 447, 457 (1978);
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see also Zauderer v. Office of Disciplinary Counsel of Su-
preme Court of Ohio, 471 U. S. 626, 637 (1985) (attorney solic-
itation “ ‘propose[s] a commercial transaction’”). The “pecu-
niary motivation of the lawyer who solicits a particular
representation” may even “create special problems of conflict
of interest.” Ohralik, supra, at 461, n. 19.

The distinction between solicitation and an attorney’s
other duties is also recognized and regulated by state bars
or their governing bodies, which treat solicitation as discrete
professional conduct. See, e. g., Cal. Rule Prof. Conduct 1-
400 (2013); N. Y. Rule Prof. Conduct 7.3 (2012-2013); Tex.
Disciplinary Rules Prof. Conduct 7.02-7.03 (2013); Va. Rule
Prof. Conduct 7.3 (Supp. 2012). That, indeed, was true here.
Respondents were required by the South Carolina rules of
ethies to include certain language in their solicitation letters
and to file copies with the South Carolina Office of Discipli-
nary Counsel. See S. C. Rule Prof. Conduct 7.3. Given the
difference between an attorney’s commercial solicitation of
clients and his duties as an officer of the court, the proper
reading of (b)(4) is that solicitation falls outside of the liti-
gation exception. And when (b)(4) is interpreted not to
give attorneys the privilege of using protected personal in-
formation to propose a commercial transaction, the statute
is limited by terms and categories that have meaning in the
regular course of professional practice.

The exclusion of solicitation from the meaning of “in con-
nection with” litigation draws further support from the ex-
amples of permissible litigation uses in (b)(4). The familiar
canon of noscitur a sociis, the interpretive rule that “words
and people are known by their companions,” Gutierrez v.
Ada, 528 U. S. 250, 255 (2000), provides instruction in this
respect. Under this rule, the phrases “in connection with”
and “investigation in anticipation of litigation,” which are
“capable of many meanings,” Jarecki v. G. D. Searle & Co.,
367 U. S. 303, 307 (1961), can be construed in light of their
accompanying words in order to avoid giving the statutory
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exception “unintended breadth,” ibid.; see also United States
v. Williams, 553 U. S. 285, 294 (2008) (the canon of noscitur
a sociis “counsels that a word is given more precise content
by the neighboring words with which it is associated”).

The examples of uses “in connection with” litigation that
Congress provided in (b)(4) include “the service of process,
investigation in anticipation of litigation, and the execution
or enforcement of judgments and orders, or pursuant to
an order of a Federal, State, or local court.” §2721(b)(4).
These uses involve an attorney’s conduct when acting in the
capacity as an officer of the court, not as a commercial actor.
The listed examples are steps that ensure the integrity and
efficiency of an existing or imminent legal proceeding. This
may include contacting persons who are already involved in
the litigation or who are necessary parties or witnesses.
These steps are different from the ordinary business purpose
of solicitation. Here, as will be the case for most solicita-
tions, the attorneys acted without court authorization or su-
pervision and cast a wide net, sending letters to over 30,000
car purchasers to let them know the attorneys’ names and
the attorneys’ interest in performing legal services for them.

The examples in (b)(4) confirm, and are all consistent with,
protecting the professional responsibilities that counsel, or
the court, must discharge in the proper conduct of litigation.
These are quite distinct from the separate subject, the sepa-
rate professional conduct, of soliciting clients. The exam-
ples suggest that the litigation exception has a limited scope
to permit the use of highly restricted personal information
when it serves an integral purpose in a particular legal pro-
ceeding. In light of the types of conduct permitted by the
subsection, the “in connection with” language should not be
read to include commercial solicitations by an attorney.

Similarly, “investigation in anticipation of litigation” is
best understood to allow background research to determine
whether there is a supportable theory for a complaint, a the-
ory sufficient to avoid sanctions for filing a frivolous lawsuit,
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or to locate witnesses for deposition or trial testimony. An
interpretation of “investigation” to include commercial solici-
tation of new clients would expand the language in a way
inconsistent with the limited uses given as examples in the
statutory text. It must be noted also that the phrase “in
anticipation of litigation” is not a standalone phrase. It
modifies, and necessarily narrows, the word “investigation.”
To use the phrase “in anticipation of litigation” without that
qualification is to extend the meaning of the statute far be-
yond its text.
3

An additional reason to hold that (b)(4) does not permit
solicitation of clients is because the exception allows use of
the most sensitive kind of information, including medical and
disability history and Social Security numbers. To permit
this highly personal information to be used in solicitation is
so substantial an intrusion on privacy it must not be as-
sumed, without language more clear and explicit, that Con-
gress intended to exempt attorneys from DPPA liability in
this regard.

Subsection (b)(4) is one of only four exceptions in the stat-
ute that permit disclosure of “highly restricted personal
information,” including a person’s image, Social Security
number, and medical and disability information. See
§2721(a)(2); §2725(4). The other three exceptions that per-
mit access to highly restricted personal information include:
use by the government, including law enforcement, see
§2721(b)(1); use by an insurer in claim investigation and anti-
fraud activities, see §2721(b)(6); and use by an employer
to obtain or verify information as required by law, see
§2721(b)(9). None of these exceptions are written to au-
thorize private individuals to acquire the most restricted
personal information in bulk merely to propose a commercial
transaction for their own financial benefit. If (b)(4) permit-
ted access to highly restricted personal information for an
attorney’s own commercial ends without governmental au-
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thorization or without consent of the holder of the driver’s
license, the result would be so significant a departure from
these other exceptions that it counsels against adopting this
interpretation of the statute.

While the (b)(4) exception allows this sensitive information
to be used for investigation in anticipation of litigation and
in the litigation itself, there is no indication Congress wanted
to provide attorneys with a special concession to obtain med-
ical information and Social Security numbers for the purpose
of soliciting new business.

B

Limiting the reach of (b)(4) to foreclose solicitation of cli-
ents also respects the statutory design of the DPPA. The
use of protected personal information for the purpose of bulk
solicitation is addressed explicitly by the text of (b)(12).
Congress was aware that personal information from motor
vehicle records could be used for solicitation, and it permit-
ted it in circumstances that it defined, with the specific safe-
guard of consent by the person contacted. So the absence of
the term “solicitation” in (b)(4) is telling. Subsection (b)(12)
allows solicitation only of those persons who have given ex-
press consent to have their names and addresses disclosed
for this purpose. If (b)(4) were to be interpreted to allow
solicitation without consent, then the structure of the Act,
and the purpose of (b)(12), would be compromised to a seri-
ous degree.

It is necessary and required that an interpretation of a
phrase of uncertain reach is not confined to a single sentence
when the text of the whole statute gives instruction as to its
meaning. United States Nat. Bank of Ore. v. Independent
Ins. Agents of America, Inc., 508 U. S. 439, 455 (1993) (“‘[I]n
expounding a statute, we must not be guided by a single
sentence or member of a sentence, but look to the provisions
of the whole law, and to its object and policy’” (quoting
United States v. Heirs of Boisdoré, 8 How. 113, 122 (1849))).
The “in connection with” language of (b)(4) therefore must
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be construed within the context of the DPPA as a whole,
including its other exceptions.

This is not to say, as petitioners contend, that this is a
straightforward application of the specific (qualified solicita-
tion permission in (b)(12)) controlling the general (the unde-
fined reach of “in connection with” and “investigation in
anticipation of litigation” in (b)(4)). As between the two
exceptions at issue here, it is not clear that one is always
more specific than the other. For while (b)(12) is more spe-
cific with respect to solicitation, (b)(4) is more specific with
respect to litigation. The DPPA’s 14 permissible use excep-
tions, moreover, are not in all contexts mutually exclusive.
The better reading is that each exception addresses different
conduct which may, on occasion, overlap. For example, cer-
tain uses of personal information by a court may be exempt
either under (b)(1) or (b)(4). If conduct falls within the ex-
plicit or unambiguous scope of one exception, all other poten-
tially applicable exceptions need not be satisfied.

So the question is not which of the two exceptions controls
but whether respondents’ conduct falls within the litigation
exception at all. As to this question, petitioners are correct
that the existence of the separate provision governing solici-
tation provides necessary context for defining the scope of
(b)(4). As discussed above, the text of (b)(4) indicates that
the exception is best read not to include solicitation as a use
“in connection with” litigation. But even if there were any
doubt on this point, the statutory design of the DPPA as a
whole, including the (b)(12) exception governing solicitations,
provides additional instruction for construing this provision.
For this reason, it is relevant that “‘Congress has enacted
a comprehensive scheme and has deliberately targeted spe-
cific problems with specific solutions.”” RadLAX Gateway
Hotel, LLC v. Amalgamated Bank, 566 U. S. 639, 645 (2012).

Subsection (b)(12) implements an important objective of
the DPPA—to restrict disclosure of personal information
contained in motor vehicle records to businesses for the pur-
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pose of direct marketing and solicitation. The DPPA was
enacted in part to respond to the States’ common practice of
selling personal information to businesses that used it for
marketing and solicitations. See Condon, 528 U. S., at 143
(“Congress found that many States . . . sell this personal
information to individuals and businesses”); id., at 148 (“The
motor vehicle information which the States have historically
sold is used by insurers, manufacturers, direct marketers,
and others engaged in interstate commerce to contact driv-
ers with customized solicitations”). Congress chose to pro-
tect individual privacy by requiring a state DMV to obtain
the license holder’s express consent before permitting the
disclosure, acquisition, and use of personal information for
bulk solicitation. The importance of the consent require-
ment is highlighted by Congress’ decision in 1999 to change
the statutory mechanism that allowed individuals protected
by the Act to opt out to one requiring them to opt in. See
1d., at 144-145; see also §§350(c)-(e), 113 Stat. 1025.

Direct marketing and solicitation present a particular con-
cern not only because these activities are of the ordinary
commercial sort but also because contacting an individual
is an affront to privacy even beyond the fact that a large
number of persons have access to the personal information.
The DPPA’s (b)(5) exception illustrates this concern by per-
mitting disclosure of personal information for use in re-
search activities “so long as the personal information is
not published, redisclosed, or used to contact individuals.”
§2721(b)(5).

Because (b)(12) represents Congress’ decision to target the
problem of bulk solicitation with the requirement of express
consent, other exceptions should not be construed to inter-
fere with this statutory mechanism unless the text com-
mands it. This is not to suggest that (b)(12) is an overriding
rule that controls all other exceptions. It would not be nec-
essary to consider (b)(12) if another statutory exception ap-
plied to the relevant conduct. The relevance of (b)(12), how-
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ever, is that it can be used as additional evidence of the
DPPA’s statutory design to interpret exceptions whose
breadth and application are uncertain.

Here, the phrase “in connection with” litigation in the
(b)(4) exception, as a matter of normal usage and common
understanding, does not encompass an attorney’s commercial
use of DPPA-protected personal information to solicit new
clients. This and the other reasons given above lead to the
conclusion that it would be incorrect to interpret the text of
this exception to include an attorney’s commercial solicita-
tion as a use “in connection with” litigation. And, unlike
(b)(12), the (b)(4) exception does not require obtaining an in-
dividual’s express consent before disclosing and using per-
sonal information contained in state motor vehicle records.
If the “in connection with” language of (b)(4) were read
broadly to include solicitation, an attorney could acquire per-
sonal information from the state DMV to send bulk solicita-
tions to prospective clients without their express consent.
This would create significant tension in the DPPA between
the litigation and solicitation exceptions. That inconsist-
ency and the concomitant undermining of the statutory de-
sign are avoided by interpreting (b)(4) so it does not author-
ize the use of personal information for the purpose of
soliciting clients. See A. Scalia & B. Garner, Reading Law:
The Interpretation of Legal Texts 180 (2012) (“The provi-
sions of a text should be interpreted in a way that renders
them compatible, not contradictory. . . . [T]here can be no
justification for needlessly rendering provisions in conflict if
they can be interpreted harmoniously”).

C

If the phrase “in connection with” in (b)(4) included solici-
tation by lawyers, then a similar reach for that phrase could
apply to other exceptions, resulting in further frustration of
the Act’s design. Subsection (b)(6) allows an insurer and
certain other parties to obtain DMV information for use “in
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connection with . . . underwriting.” §2721(b)(6). If that
phrase extended to solicitation, then personal information
protected by the DPPA could be used to solicit new custom-
ers for underwriting without their consent. It is most
doubtful that Congress intended to exempt insurers from the
consent requirement for bulk solicitations.

The DPPA, in subsection (b)(10), permits disclosure and
use of personal information “in connection with” the opera-
tion of private toll roads. If the phrase were interpreted to
extend to all solicitations without consent, then the owner of
a private toll road could send targeted mass advertisings or
direct marketing letters by using the protected personal in-
formation obtained from state motor vehicle records. This,
too, would take away much of the force and effect of the
(b)(12) restriction on bulk solicitation without the express
consent of the person contacted.

When Congress did intend the phrase “in connection with”
to permit conduct otherwise subject to the express consent
requirement in (b)(12), it did so in explicit terms. An illus-
tration can be found in the interplay between (b)(2) and
(b)(12) of the DPPA. As has been noted, (b)(12) prohibits
disclosure of protected personal information for the purpose
of sending bulk distribution of surveys without the express
consent of the recipients. Subsection (b)(2), however, per-
mits disclosure of personal information “[f]or use in connec-
tion with matters of . . . motor vehicle market research activ-
ities, including survey research.” §2721(b)(2). So what the
DPPA prohibits in (b)(12) it explicitly allows in (b)(2), but it
does so by repeating the same word, “survey,” in the text of
both provisions. If the “in connection with” language alone
were sufficient to include “surveys” within (b)(2), the phrase
“survey research” would be mere surplusage. Instead, the
explicit reference to “survey” in (b)(2) was necessary to make
clear that Congress had created an exception to the (b)(12)’s
consent requirement for one particular type of survey.
When it comes to the prohibition on “solicitations” in (b)(12),
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however, that word is not repeated in the text of (b)(4).
This leads to the inference that Congress did not intend
(b)(4) to include “solicitations” and thus to override the ex-
press consent requirement of (b)(12).

Iv
A

Respondents concede that (b)(4) does not permit attorneys
to use personal information acquired from a state DMV to
find new business in the absence of any connection to a par-
ticular transaction, occurrence, or defect. They contend,
however, that a line can be drawn between mere trolling for
clients (which is not permitted) and solicitation tied to a spe-
cific legal dispute (which, respondents argue, is permitted).
While some solicitations may have a close relationship with
existing proceedings, there is no principled way to classify
some solicitations as acceptable and others as unacceptable
for the purpose of (b)(4). Even if solicitation were permit-
ted only after a lawyer has a client or filed a lawsuit, attor-
neys would be able to circumvent this limitation with ease
by the simple device of filing a placeholder lawsuit. All an
attorney would need is one friend or family member as his
client before being able to gain access to DPPA-protected
personal information to solicit persons to fill in as plaintiffs.
Solicitation of new plaintiffs to keep defendants in a lawsuit
that would otherwise be dismissed for lack of standing is no
different in substance from solicitation to initiate a lawsuit.
Here, at any rate, the state court found that plaintiffs had
standing to sue the dealerships from which they had pur-
chased automobiles and any alleged co-conspirators. See
675 F. 3d, at 287, n. 3. This can undermine the argument
that solicitation of additional plaintiffs was somehow neces-
sary for the lawsuit to continue.

Drawing the line between solicitations related to an exist-
ing proceeding and those that are not is not a tenable distinc-
tion. The proper solution is to draw the line at solicitation
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itself. The structure of the DPPA supports this distinction.
If solicitation were deemed a permissible purpose under
(b)4), even when limited to a particular lawsuit, tension
would remain between the (b)(12) solicitation exception,
which requires express consent, and the (b)(4) litigation ex-
ception, which does not. The two statutory provisions are
consistent if solicitation is excluded from the activity permit-
ted in (b)(4).

Of course solicitation can aid an attorney in bringing a
lawsuit or in increasing its size. The question, however, is
whether or not lawyers can use personal information pro-
tected under the DPPA for this purpose. Petitioners and
other state residents have no real choice but to disclose their
personal information to the state DMV, including highly re-
stricted personal information. The use of that information
by private actors to send direct commercial solicitations
without the license holder’s consent is a substantial intrusion
on the individual privacy the Act protects. For the reasons
already discussed, a proper interpretation of a use “in con-
nection with” litigation under (b)(4) in light of the DPPA’s
text and structure does not include solicitation.

The fact that an attorney complies with state bar rules
governing solicitations also does not resolve whether he is
entitled to access the state DMV database for that purpose
under the DPPA. There is no provision of South Carolina
law that either permits or requires attorneys to use DPPA-
protected information to solicit potential clients. Even if
such a provision existed, under the Supremacy Clause, it
would not protect respondents from DPPA liability unless
their conduct fell within one of the Act’s exceptions.

A person is liable under the DPPA if he “knowingly ob-
tains, discloses or uses personal information, from a motor
vehicle record, for a purpose not permitted” by one of the
statutory exceptions. §2724(a). In determining whether
obtaining, using, or disclosing the personal information is for
the prohibited purpose of solicitation, the proper inquiry is
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whether the defendant had the predominant purpose to so-
licit. Because, in some cases, a communication sent with
DPPA-protected information may serve more than one ob-
jective, a court must discern whether solicitation is its pre-
dominant purpose. That purpose might be evident from the
communication itself. In other instances the defendant’s
whole course of conduct will be relevant in determining
whether solicitation was the predominant purpose of the act
alleged to be wrongful.

Close cases may arise. Where a communication seeks to
provide class notice or locate a witness, for example, the fact
that the attorney provides contact information for a reply
likely would not make the communication an improper solici-
tation. And the fact that a letter follows the state bar rules
governing attorney solicitations, although relevant, will not
be dispositive. For example, if the predominant purpose of a
letter was not to solicit a new client, but rather to ask a wit-
ness investigatory questions or to secure her testimony at
trial, adherence to state bar solicitation rules would not sub-
ject the sender to DPPA liability. Subsequent conduct, in
some cases, may show that solicitation in fact was the predomi-
nant purpose of an earlier act; and, of course, even if an initial
request was proper, a later use may be a violation. Where a
reasonable observer could discern that the predominant pur-
pose of obtaining, using, or disclosing protected personal infor-
mation was to initiate or propose a business transaction with
a prospective client, (b)(4) does not exempt the solicitation.

Respondents contend that even if solicitation of clients is
impermissible as a general rule, solicitation to aggregate a
class-action suit is permitted under (b)(4). Where the pre-
dominant purpose is solicitation, however, (b)(4) does not en-
title attorneys to obtain and use DPPA-protected informa-
tion. To the extent the solicitation of plaintiffs can help
attorneys bring a larger class action, there are alternatives
that do not sacrifice an individual’s privacy in his or her
motor vehicle records. An attorney, pursuant to a court
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order, could send class notice. Class notice may prompt a
class member to join the lawsuit, but it also serves the im-
portant purpose of protecting the rights of absent class mem-
bers and ensures that any decision will be binding on the
class. Class notice sent on the instruction of the court also
does not raise the same concerns that attorneys are acting
only in their own commercial interest. But respondents
here did not obtain or use the protected personal information
to send class notices or comply with a court order. The let-
ters made no mention of ethical obligations to outstanding
group members or the consequences of not joining the suit.
As the Court of Appeals noted, respondents “failed to indi-
cate to recipients that they may already be de facto clients of
the Lawyers, that is, persons whose interests were already
protected by the senders.” 675 F. 3d, at 293. Had respond-
ents received a court order, they might have been able to
rely on the explicit language in (b)(4) permitting uses of in-
formation “pursuant to an order of a Federal, State, or local
court.” §2721(b)(4). But because respondents had no
court order authorizing their conduct, this opinion need not
address whether it would be proper for a court to order at-
torneys to obtain DPPA-protected personal information to
solicit plaintiffs.

Attorneys are free to solicit plaintiffs through traditional
and permitted advertising without obtaining personal infor-
mation from a state DMV. Here, the attorneys could also
have complied with (b)(12) and limited their solicitation to
those individuals who had expressly consented, or respond-
ents could have requested consent through the DPPA’s
waiver procedure. See §2721(d).

In light of these and other alternatives, attorneys are not
without the necessary means to aggregate a class of plain-
tiffs. What they may not do, however, is acquire highly re-
stricted personal information from state DMV records to
send bulk solicitations without express consent from the tar-
geted recipients.
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This is not to suggest that attorneys may not obtain
DPPA-protected personal information for a proper investiga-
tory purpose. Where respondents obtained petitioners’ per-
sonal information to discern the extent of the alleged miscon-
duct or identify particular defendants, those FOIA requests
appear permissible under (b)(4) as “investigation in anticipa-
tion of litigation.” Solicitation of new business, however, is
not “investigation” within the meaning of (b)(4). And ac-
quiring petitioners’ personal information for a legitimate in-
vestigatory purpose does not entitle respondents to then use
that same information to send direct solicitations. Each dis-
tinct disclosure or use of personal information acquired from
a state DMV must be permitted by the DPPA. See §2724(a)
(“A person who knowingly obtains, discloses or uses personal
information, from a motor vehicle record, for a purpose not
permitted under this chapter shall be liable to the individual
to whom the information pertains”); see also §2721(c). If
the statute were to operate otherwise, obtaining personal
information for one permissible use would entitle attorneys
to use that same information at a later date for any other
purpose. For example, a lawyer could obtain personal infor-
mation to locate witnesses for a lawsuit and then use those
same names and addresses later to send direct marketing
letters about a book he wrote.

B

The Court of Appeals held that the letters here were solic-
itations, finding that “a reasonable recipient would almost
certainly have understood the message to be a solicitation
from a lawyer.” Id., at 293. The court noted as relevant
that respondents themselves took steps to follow South Car-
olina bar rules governing attorney solicitations and rejected
respondents’ description of the letters as investigatory in na-
ture, given that “[nJo mention was made of an investigation
into certain practices other than the implicit suggestion of
investigation during a ‘free consultation.”” Ibid. The in-
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cluded reply card did not alter the Court of Appeals’ finding
that the communications were solicitations rather than inves-
tigation. Only those interested in joining the lawsuit were
directed to fill out the card and the only place to sign the
card was under the phrase “I am interested in participating.”
See Appendix, infra, at 80. The card asked for data regard-
ing vehicle purchases relevant to initiate the representation
of the prospective clients.

But although the Court of Appeals found that the letters
were solicitations, it held the communications nonetheless
exempt under (b)(4) because they were “inextricably inter-
twined” with permissible litigation purposes. 675 F. 3d, at
284. As explained above, however, if the use of DPPA-
protected personal information has the predominant purpose
of solicitation, that use is not protected by (b)(4). A remand
is necessary for application of the proper standard because
the Court of Appeals could conclude, in light of the content
of the communications, taken with other evidence in the rec-
ord, that respondents’ letters had the predominant purpose
to solicit clients.

On remand, the Court of Appeals should determine
whether the record shows that the communications sought,
or were used, to develop the factual basis of the Herron com-
plaint, locate witnesses, identify additional defendants, or
perform any other investigative function related to the litiga-
tion. Even if so, the question is whether solicitation was the
predominant purpose for sending the letters.

v

This case does not involve the statutory section imposing
criminal liability, which is written in different terms than
the civil remedies provision. See §2723(a) (“A person who
knowingly violates this chapter shall be fined under this
title”). As to civil liability, the amount of damages sought
in the complaint is based on the number of persons, over
30,000 individuals, whose personal and highly sensitive infor-
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mation was disclosed and who were solicited. Whether the
civil damages provision in §2724, after a careful and proper
interpretation, would permit an award in this amount, and if
so whether principles of due process and other doctrines that
protect against excessive awards would come into play, is not
an issue argued or presented in this case.

In this framework, there is no work for the rule of lenity
to do. This Court has held that “the rule of lenity only ap-
plies if, after considering text, structure, history, and pur-
pose, there remains a grievous ambiguity or uncertainty in
the statute such that the Court must simply guess as to what
Congress intended.” Barber v. Thomas, 560 U. S. 474, 488
(2010) (citation and internal quotation marks omitted). But
here, as discussed, the surrounding text and structure of the
DPPA resolve any ambiguity in phrases “in connection with”
and “investigation in anticipation of litigation” in (b)(4).
Only where “the language or history of [the statute] is uncer-
tain” after looking to “the particular statutory language, . . .
the design of the statute as a whole and to its object and
policy,” does the rule of lenity serve to give further guidance.
Crandon v. United States, 494 U. S. 152, 158 (1990). “The
rule [of lenity] comes into operation at the end of the process
of construing what Congress has expressed, not at the be-
ginning as an overriding consideration of being lenient to
wrongdoers.” See Callanan v. United States, 364 U. S. 587,
596 (1961). There is no room for the rule of lenity where
the text and structure of the DPPA require an interpretation
of (b)(4) that does not reach out to include an attorney’s solic-
itation of clients.

VI

Solicitation of prospective clients is not a permissible use
“in connection with” litigation or “investigation in anticipa-
tion of litigation” under (b)(4) of the DPPA. As a result, the
Court of Appeals erred in granting respondents summary
judgment without first determining whether the communi-
cations had the predominant purpose of solicitation. And
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since the solicited persons did not give express consent to
the disclosure or use of their personal information for this
purpose, the (b)(12) exception does not apply.

On remand, the Court of Appeals, or the District Court,
must determine whether respondents’ letters, viewed objec-
tively, had the predominant purpose of solicitation. The
Court of Appeals’ finding that these letters were solicitations
can be the basis for the further conclusion that solicitation
was the predominant purpose of their transmission. Be-
cause the Court of Appeals applied the wrong standard in
finding these solicitations exempt under (b)(4), however, the
Court remands for application of the proper standard.

Further proceedings also may be required to determine
whether the initial act of obtaining petitioners’ personal in-
formation was permitted under the DPPA. The Court of
Appeals and the District Court seem to have agreed that the
first two FOIA requests were made in order for respondents
to decide whether to file the MDDA lawsuit as a group action
and to identify the highest volume dealers. App. 39. If,
in light of this opinion, the courts on remand adhere to the
determination that the first two FOIA requests were exempt
under (b)(4), the later uses and disclosures of that infor-
mation, nevertheless, may be independent violations of the
DPPA.

If the use of petitioners’ personal information to send the
letters in this case is deemed to be a violation of the Act,
then the courts can decide if it remains relevant and nec-
essary, for liability and damages purposes, to determine
whether the last four FOIA requests were also in violation
of the DPPA. Assuming violations of the DPPA are estab-
lished, questions regarding the calculation and assessment of
damages then can be considered.

Neither this Court nor the Court of Appeals has consid-
ered whether respondents’ conduct was permissible under
the (b)(1) governmental-function exception. Whether solici-
tation would be permitted conduct under (b)(1) is not re-
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solved by this case. This case turns on the interpretation
of “in connection with” litigation and “investigation in antici-
pation of litigation,” phrases not included in (b)(1). Where
personal information is used for the predominant purpose of
solicitation, the fact that the solicitation itself may serve a
governmental function is not relevant to the interpretation
of (b)(4). It may, however, be relevant to the (b)(1) inquiry.
Respondents’ argument that they were authorized under
state law to act as private attorneys general on behalf of the
State is properly addressed under (b)(1). Arguments re-
lated to (b)(1) and other defenses, to the extent they have
been preserved and are still proper to consider, must be for
further proceedings on remand.

This Court now holds that sending communications for the
predominant purpose of solicitation is not a use of personal
information exempt from DPPA liability under (b)(4).

The judgment of the Court of Appeals is vacated, and the
case is remanded for further proceedings consistent with
this opinion.

It is so ordered.
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APPENDIX

From the Law Firms of

Michael E. Spears,PA  Gedney M. Howe, I, PA  Richard A, Harpootlian, PA  Lewis & Babock, LL.P.
Michael E. Spears Gedney M. Howe, ITT Richard A. Harpootlian A. Camden Lewis

Post Office 5806 Past Office Box 1034 P.0. Box 1080 Post Office Box 11208
Spartanburg, 3C29304  Charleston, SC 29402 Columbia, SC 2922 Columbia, $C 20211
(864) 583-3535 (843)722-8048 (803)252-4848 (803)771-8000
(888) 383-3588. (866) 706-3997
ADVERTISING MATERIAL
May 8, 2007
Dear Sir/Madam:

We represent a group of consumers in a pending lawsuit arising from South Carolina car
dealerships charging an add-on, often reforred to 2 an “administrative fee,” a “recording and processing
fee,” “closing fee,” or “dealer documentation and closing fee”. We believe thai these fees are being
charged in violation of South Carolina law.

‘We understand that you may have been charged one of these fees on your recent purchase of an
automobile. We obtained this information in responsé to 2 Freedom of Information Act request to
the South Carolina Department of Motor Vehicles,

The exact nature of your legal situation will depend on facts not known to us at thi time.
You should understand that the advice and information in this communication is general and that
your own situation may vary. However, we would like the opportunity discuss your rights and options
with you in a free consultation. If you are interested in participating in the case ot in a free consultation,
please mail the enclosed postage paid card and we will contact you soon.

You may wish to consult your lawyer or another lawyer instead of us. You may obtain
information about other lawyers by consulting the Yellow Pages or by calling the South Carolina
Bar Lawyer Referral Service at 7997100 in Columbia or toll free at 1-800-868-2284, If you have
already engaged a lawyer in connection with the legal matter referred to in this communication,
you should direct any questions you have to that lawyer,

Sincercly,
Y2 /43——
Richard A. Harpootlian
ANY COMPLAINTS ABOUT THIS LETTER OR THE REPRESENTATIONS OF ANY

LAWYER MAY BE DIRECTED TO COMMISSION ON LAWYER CONDUCT, POST OFFICE
BOX 11330, COLUMBIA, SOUTH CAROLINA, 29211 - TELEPHONE NUMBER 803-734-2038.
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PLEASE COMPLETE THE FOLLOWING:

NAME: DATE:

ADDRESS:

TELEPHONE #:

DEALERSHIP:

TYPE OF CAR:

ADMINISTRATIVE FEE . DATEOF
OR PROCESSING FEE: § o PURCHASE:
{(Amount as shown on invoice)

Tam interested in participating.
SIGNATURE:

LEWIS & BABCOCK,LL.P.
Anention: A, Camden Lewis, Esquire
1513 Hampton Street

Columbia, South Carolina 29201
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JUSTICE GINSBURG, with whom JUSTICE SCALIA, JUSTICE
SOTOMAYOR, and JUSTICE KAGAN join, dissenting.

Respondents are lawyers who served as counsel in a repre-
sentative action against South Carolina car dealers alleged
to have charged car buyers unlawful administrative fees. In
connection with that litigation, the lawyers obtained from
South Carolina’s Department of Motor Vehicles (DMV) infor-
mation identifying buyers who may have been charged un-
lawful fees and dealers who may have conspired to exact
those fees. The lawyers subsequently sent letters to the
identified buyers inquiring whether they had been charged
administrative fees, informing them of the litigation, and in-
viting them to join as plaintiffs. The courts below deter-
mined that the lawyers’ requests for the information and
their use of it fell squarely within the litigation exception to
the Driver’s Privacy Protection Act of 1994 (DPPA), 18
U.S. C. §2721(b)(4), and that the Act’s limitation on solic-
itation, §2721(b)(12), did not override the litigation excep-
tion. I would affirm that sound judgment. As the Fourth
Circuit explained, respondents “did what any good lawyer
would have done.” 675 F. 3d 281, 298 (2012). This Court’s
holding, exposing respondents not only to astronomical liqui-
dated damages, §2724(b)(1), but to criminal fines as well,
§2723(a), is scarcely what Congress ordered in enacting the
DPPA.

Respondent-lawyers obtained and used DMV information
for “investigation in anticipation of litigation” and for com-
munications “in connection with” a civil action. I would
read that statutory language to permit use of DMV infor-
mation tied to a specific, concrete proceeding, imminent or
ongoing, with identified parties on both sides of the con-
troversy. So read, §2721(b)(4) permitted the lawyers’ con-
duct. Neither §2721(b)(12) nor any other provision of the
DPPA warrants the massive liability this Court’s judgment
authorizes.
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I

Public concern regarding the ability of criminals and stalk-
ers to obtain information about potential vietims prompted
Congress, in 1994, to enact the DPPA. A particular spur to
action was the 1989 murder of the television actress Rebecca
Schaeffer by a fan who had obtained her address from the
California DMV. Taylor v. Acxiom Corp., 612 F. 3d 325, 336
(CA5 2010); Electronic Privacy Information Center, The
Drivers Privacy Protection Act (DPPA) and the Privacy of
Your State Motor Vehicle Record, http://www.epic.org/
privacy/drivers/ (as visited June 14, 2013, and available in
Clerk of Court’s case file). See also 139 Cong. Rec. 29470
(1993) (remarks of Sen. Biden). Congress sought to close
what it saw as a loophole caused by state laws allowing
requesters to gain access to personal information without
a legitimate purpose. Addressing that problem, Congress
established a “regulatory scheme that restricts the States’
ability to disclose a driver’s personal information without
the driver’s consent.” Ante, at 57 (internal quotation marks
omitted).

The DPPA generally prohibits any state DMV from
“knowingly disclos[ing] or otherwise mak[ing] available to
any person” personal information about any individual. 18
U.S. C. §2721(a). This prohibition is subject to a number of
statutory exceptions, including stated purposes for which the
DPPA requires disclosure and 14 purposes for which the
DPPA permits disclosure. §2721(b). The 14 permitted
uses of DMV data are designed to “strik[e] a critical balance
between an individual’s fundamental right to privacy and
safety and the legitimate governmental and business needs
for th[e] information.” 140 Cong. Rec. 7925 (1994) (remarks
of Rep. Moran). State DMVs may release information for
any one of these permitted purposes, but they are not re-
quired to do so.

This case arises from a state-court lawsuit—the Herron
litigation—to enforce the South Carolina Regulation of


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710

http://www.epic.org

Cite as: 570 U. S. 48 (2013) 83

GINSBURG, J., dissenting

Manufacturers, Distributors, and Dealers Act (MDDA),
S. C. Code Ann. §56-15-10 et seq. (2006 and Cum. Supp.
2011). Respondent-lawyers were approached by a number
of recent car purchasers who complained that they had been
charged unlawful fees. On behalf of the car purchasers, the
lawyers filed a complaint alleging that the car dealerships
had violated state law. The initial complaint identified four
purchasers as named plaintiffs and 51 dealers as defendants;
the pleading was soon amended to name eight plaintiffs and,
as defendants, 324 dealers. 675 F. 3d, at 285. The com-
plaint invoked the MDDA’s representative action provision,
which allows an individual to act as a private attorney gen-
eral bringing suit “for the benefit of the whole.” S. C. Code
Ann. §56-15-110(2). Ultimately, the Herron litigation
yielded a declaratory judgment that the dealers had indeed
violated state law. Subsequent settlements gained mone-
tary relief for over 30,000 overcharged car purchasers. The
state court found that the Herron plaintiffs, “as private at-
torneys general, [had] represented the public interest in at-
tempting to regulate allegedly unfair practices by motor ve-
hicle dealers and therefore represent all those affected by
such practices.” App. 253-254.

Respondent-lawyers obtained and used information from
the state DMV both shortly before filing suit and during the
pendency of the state-court litigation. Before filing suit,
they asked the DMV for information about recent car pur-
chases in six South Carolina counties. These requests ex-
plained that respondent-lawyers represented a group of
“plaintiffs who have complained of certain conduct as a result
of their transactions with car dealers,” and that the lawyers
were “attempting to determine if this [conduct was] a com-
mon practice.” 675 F. 3d, at 284 (internal quotation marks
omitted).

After the lawsuit was filed, respondent-lawyers obtained
the names of persons who had purchased cars from the deal-
ers they had identified as defendants and mailed letters to
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those purchasers. Ante, at 54. These dispatches are the
actions that, in the Court’s view, render respondent-lawyers
potentially liable for violating the DPPA. To determine
whether the DPPA authorized the respondent-lawyers’ uses
of DMV information, I first consider the posture of the Her-
ron litigation at the time of the mailings to car purchasers.
The complaint filed by respondent-lawyers on behalf of the
car purchasers alleged that the dealers were involved in a
conspiracy to charge unlawful fees. App. 138-139. In a
competitive market, the lawyers urged, such conduct can
succeed only when done in concert with other dealers; other-
wise, consumers would take their business elsewhere.
Meanwhile, the dealers moved to dismiss the conspiracy
claim and argued there was no party with standing to sue
those dealers who had not sold a car to a named plaintiff.
Id., at 155.

The state court denied the dealers’ motion to dismiss, stat-
ing that the complaint alleged sufficient facts “supporting
standing of the plaintiffs to proceed” against all defendants,
and that there were “sufficient allegations of civil conspir-
acy” to avoid threshold dismissal of that claim. Id., at 212.
At a subsequent hearing, the state court clarified that
respondent-lawyers could “go forward with eight people [the
named plaintiffs]” and the court would consider the standing
issue raised in the dealers’ motion to dismiss “when all the
discovery is in and it comes to dispositive motions.” Record
in No. 7:09-cv-1651-HMH (D SC), Doc. 78-9, p. 50.! The
state court’s initial ruling, in other words, was that the com-
plaint filed by respondent-lawyers was sufficient under state
law to mount a concrete dispute between their clients and
all the overcharging dealers, and to enable the lawyers to
proceed to discovery. But in view of the Herron defendants’

!The Court is thus incorrect to suggest that, early on in the state-court
litigation, plaintiffs’ standing to sue all dealers was definitively set-
tled. See ante, at 70. In fact, the state court left room for the dealer-
defendants to renew their standing objection on completion of discovery.
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insistence that a dealer could not be sued absent a named
plaintiff who purchased from that dealer,? respondent-
lawyers understandably sought to identify, and add to the
roster of plaintiffs, a purchaser from each named defendant.
In that endeavor, as the Fourth Circuit recognized, they “did
what any good lawyer would have done.” 675 F. 3d, at 298.

This context illuminates how the letters at issue in this
case—which were mailed after the complaint was filed and
while the dealers’ motion to dismiss was pending—served to
advance the representative character of the suit during a
critical time in the Herron litigation. The letters included
a card asking recipients to respond by stating the type of
car they had purchased, the name of the dealer and date
of purchase, whether they had been charged the allegedly
unlawful fee and, if so, the amount of the fee, and whether
they were interested in participating in the lawsuit. See,
e. g., App. 93, 106. These questions served an investigative
purpose: to gather information about the fees charged by
dealers with whom the Herron plaintiffs claimed to have a
concrete dispute.? They also served to identify additional

2The dealers thus were urging that additional plaintiffs were “neces-
sary” to the maintenance of the dealer-conspiracy charge. Cf. ante, at 63
((b)(4) permits contacting persons “who are necessary parties”).

3The Herron litigation targeted a conspiracy to overcharge. Inquiries
geared to discovering the victims of the conspiracy cannot plausibly be
written off as entirely noninvestigative in character. The Fourth Circuit
so comprehended: “[T]he [l]Jawyers were looking to build and bolster a
case against the dealerships if their initial information from consumers
proved the existence of plausibly systemic violations of the Dealers Act.”
675 F. 3d 281, 299 (2012). The Court asserts that the Court of Appeals
“rejected respondents’ description of the letters as investigatory in na-
ture.” Ante, at 74. That tells half the story. True, the Fourth Circuit
disagreed with the District Court’s determination that “the [llawyers
were not engaged in [any] solicitation.” 675 F. 3d, at 293. But the ap-
peals court twice clarified that, in developing the suit against the car deal-
ers, the respondent-lawyers engaged in both investigation and solicitation;
indeed, the Fourth Circuit described the two as “inextricably inter-
twined.” Id., at 294, 300. No place did the Court of Appeals find that
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persons who might wish to be named as plaintiffs in the
group action, persons whose joinder would defeat or diminish
the dealers’ insistence that plaintiffs could sue only dealers
from whom they personally purchased cars. See 675 F. 3d,
at 285-286; ante, at 55 (faced with that insistence, respondent-
lawyers eventually dropped “[a]ll claims against dealerships
without a corresponding plaintiff-purchaser”).

II
The DPPA permits disclosure of personal information:

“For use in connection with any civil, criminal, adminis-
trative, or arbitral proceeding in any Federal, State, or
local court or agency or before any self-regulatory body,
including the service of process, investigation in antici-
pation of litigation, and the execution or enforcement of
judgments and orders, or pursuant to an order of a Fed-
eral, State, or local court.” 18 U.S. C. §2721(b)(4).

Respondent-lawyers’ use of the DMV-supplied information
falls within the plain language of this provision. The
Court’s attempt to read a solicitation-specific limitation into
this provision has no mooring in §2721(b)(4)’s text and mis-
perceives the structure of the DPPA.

A

Congress used expansive language in framing the
§2721(b)(4) exception, starting with the words “in connection
with” and thrice repeating the word “any.” See Morales v.
Trans World Airlines, Inc., 504 U. S. 374, 383 (1992) (“The
ordinary meaning of thle] words [‘relating to’] is a broad
one.”); Kasten v. Saint-Gobain Performance Plastics Corp.,
563 U. S. 1, 10 (2011) (“[T]he phrase ‘any complaint’ suggests
a broad interpretation.”). Notably, the Court acknowledges
that (b)(4) is “susceptible to a broad interpretation,” and, “in

the communications were solicitations only, not at all “investigative.” In
asserting otherwise, ante, at 76, the Court indulges in wishful thinking.
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literal terms,” could be read “to include the personal in-
formation that [respondent-lawyers] obtained here.” Ante,
at 59.

This case should therefore be easy. One need not strain
to see the connection between the respondent-lawyers’ con-
duct and a specific civil proceeding. No attenuated chain of
connection need be established. All the uses of DMV infor-
mation at issue took place when a concrete civil action be-
tween identified parties was either imminent or pending.
Thus, the uses were indisputably “in connection with” a
civil proceeding.

The Court apparently recognizes that the initial requests
for DMV information—to investigate the vitality of the
claims before filing suit—were in connection with the litiga-
tion. See ante, at 77-78. But if anything, the later re-
quests and the letters mailed to car purchasers were even
more closely tied to the case. The letters were sent after
litigation commenced, when the respondent-lawyers, on be-
half of their clients, were pursuing conspiracy claims against
each of the defendant car dealers. Of equal importance, be-
cause the suit qualified under state law as a representative
action, respondent-lawyers represented and were obligated
to serve the interests of all car purchasers affected by the
charged illegal conduct. Respondent-lawyers’ uses of DMV
information in aid of the Herron litigation facilitated the dis-
charge of their professional obligations to the court, their
individual clients, and the “whole” group of named and un-
named purchasers that state law required the lawyers to
serve. S. C. Code Ann. §56-15-110(2).

It would be extraordinary for Congress to pass a law dis-
turbing the processes of a state court in such a case. “[T]he
National Government, anxious though it may be to vindicate
and protect federal rights and federal interests, always en-
deavors to do so in ways that will not unduly interfere with
the legitimate activities of the States,” and this includes
a general “deference to the state adjudicative process.”
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Levin v. Commerce Energy, Inc., 560 U.S. 413, 431, 432
(2010) (quoting Younger v. Harris, 401 U.S. 37, 44 (1971)).
We have taken special care to emphasize “the State’s strong
interest in regulating members of the Bar,” Ohralik v. Ohio
State Bar Assn., 436 U. S. 447, 467 (1978), and have cautioned
against undue “Federal interference with a State’s tradi-
tional regulation of [the legal] profession,” Bates v. State Bar
of Ariz., 433 U. S. 350, 362 (1977). One would therefore ex-
pect Congress to speak clearly if it intended to trench on
state control in this domain.

I find no such clear statement in the DPPA. Quite the
contrary, the DPPA instructs that “use [of DMV information]
in connection with any civil . . . proceeding in any . . . State
. .. court” is permissible under federal law. §2721(b)(4).

B

Rather than adopt a straightforward interpretation of the
statute, the Court labors to justify reading a limitation into
(b)(4) that has no basis in the text of that provision. Solici-
tation, the Court says, is not permissible under (b)(4) even if
it targets a specific civil proceeding. The Court offers two
primary arguments for this conclusion. First, the Court
contends, a bar on solicitation must be read into (b)(4) lest
that provision permit all uses “with a remote relation to liti-
gation.” Amnte, at 59. Second, the Court asserts, its inter-
pretation is necessary to respect the “structure and purpose
of the DPPA” and the “objective” of subsection (b)(12).
Ante, at 59, 66. Neither argument is persuasive.

I agree with the Court that the words “in connection with”
must be contained within reasonable bounds. But the Court
immediately jumps from this premise to the conclusion that
“an attorney’s solicitation of prospective clients falls outside
of [any reasonable] limit.” Amnte, at 61; ante, at 61, 63 (so-
licitation, a “discrete act” prohibited by the statute, allows
no exception for conduct “in connection with litigation” (in-
ternal quotation marks omitted)). The leap is startling. In
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prior decisions, when the Court has sought a limiting princi-
ple for similar statutory language, it has done so to prevent
the application of a statute to matters with “only a tenuous,
remote, or peripheral connection” to the statute’s core pur-
pose. New York State Conference of Blue Cross & Blue
Shield Plans v. Travelers Ins. Co., 514 U. S. 645, 661 (1995)
(quoting District of Columbia v. Greater Washington Bd. of
Trade, 506 U. S. 125, 130, n. 1 (1992)). The focus, in other
words, has been on the degree of connection between the
concerns central to the law and the disputed application of
the measure.

The majority’s focus on solicitation, however, tells us al-
most nothing about the degree of connection between the
use of DMV information and a civil proceeding. It matters
not to the Court whether a solicitation is of vital importance
to an ongoing proceeding or far removed from any proceed-
ing which may or may not be brought. A rule barring any
communication for which solicitation is a predominant pur-
pose bears no logical relationship to the §2721(b)(4) phrase
“in connection with.” And the majority’s concentration on
solicitation is uninformative on the degree of connection to a
civil proceeding needed for uses of DMV information that do
not involve solicitation.

The majority’s sojourn away from §2721(b)(4)’s text in
search of a limiting principle is unwarranted. A limit to the
scope of (b)(4) can be readily identified by attending to the
phrasing of the provision and its focus on a “proceeding.”
Congress used similar language in the obstruction of justice
statute, which criminalizes various attempts to interfere
with a “proceeding.” 18 U. S. C. §1512. The Court had no
difficulty identifying a limiting principle in this term; it held
that the statute applies only to persons who “have in contem-
plation any particular official proceeding.” Arthur Ander-
sen LLP v. United States, 544 U. S. 696, 708 (2005). By the
same token, (b)(4) is best interpreted to permit only uses tied
to a concrete, particular proceeding.
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Congress’ use of the phrase “in anticipation of litigation”
provides further support for this interpretation. The
phrase is hardly unique to (b)(4); it is commonly used to refer
to the time at which the work-product privilege attaches to
an attorney’s work for a client and the time at which a party
has a duty to preserve material evidence. See, e.g., Fed.
Rule Civ. Proc. 26(b)(3) (“documents and other tangible
things that are prepared in anticipation of litigation” are not
discoverable); Silvestri v. General Motors Corp., 271 F. 3d
583, 592 (CA4 2001) (plaintiff had “failed to preserve material
evidence in anticipation of litigation”). Both now and when
the DPPA was enacted, courts have understood this phrase
to require a concrete dispute between parties, and to exclude
the abstract possibility of a hypothetical lawsuit. See, e. g.,
National Union Fire Ins. Co. v. Murray Sheet Metal Co.,
967 F. 2d 980, 984 (CA4 1992) (the “general possibility of
litigation” is not enough; a document is prepared in anticipa-
tion of litigation when there is “an actual claim or a potential
claim following an actual event or series of events that rea-
sonably could result in litigation”); Gould Inc. v. Mitsui Min-
mg & Smelting Co., 825 F. 2d 676, 680 (CA2 1987) (application
of Rule 26(b)(3) “depends upon the existence of a real, rather
than speculative, concern”).

Usage of the same words in other prescriptions indicates
that (b)(4) is indeed limited by its text. A hypothetical case
without identified adverse parties is not encompassed by
(b)(4). To anticipate a particular civil proceeding, a lawyer
must have a client whose claim presents a genuine contro-
versy.! Trolling for prospective clients with no actual or

4 Respondent-lawyers propose a broader reading of (b)(4), arguing that
any use tied to an identified “transaction, occurrence, [or] defect” should
be permissible. Tr. of Oral Arg. 58. Their reading, however, fails to ac-
count for all the words in (b)(4), most notably the provision’s focus on a
“proceeding.” See Arthur Andersen LLP v. United States, 544 U. S. 696,
707-708, and n. 10 (2005) (destroying evidence of suspicious transactions
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imminent proceeding, involving already identified adverse
parties, in sight—apparently, the Court’s primary concern—
would not be a permissible use.® Affirming the judgment
below, the Court fears, would permit lawyers to bring place-
holder lawsuits on behalf of “friend[s] or family member][s],”
then use DMV data to solicit plaintiffs for “a lawsuit that
would otherwise be dismissed for lack of standing.” Ante,
at 70. This is a canard. No court would hold such a case a
genuine controversy. The Court’s hypothetical bears not
even a remote resemblance to the facts of this case. The
state court here denied the defendants’ motion to dismiss the
conspiracy claim on standing grounds. Supra, at 84. See
also ante, at 55 (describing the state court’s ruling that the
named plaintiffs had standing to sue the “dealerships from
which they had purchased automobiles and any alleged co-
conspirators” (emphasis added)).

This case is squarely within the metes and bounds of (b)(4).
The letters advanced the concrete interests of the respondent-
lawyers’ clients within a pending adversarial civil proceeding
in state court. Just as the letters at issue in this case would
be in contemplation of a particular “proceeding” as that term
is used in 18 U. S. C. §1512, and would be “in anticipation of
litigation” as Rule 26(b)(3) employs that term, they fall
within the very same language as it appears in §2721(b)(4).

The Court’s second argument is no more convincing. A
severe limit must be read into (b)(4), the Court urges, to
respect the structure of the statute. Specifically, the Court
spotlights that another permissible use, (b)(12), allows “bulk

could not give rise to liability under 18 U. S. C. § 1512 unless done in con-
templation of a particular proceeding).

5Furthermore, a use consistent with federal law may nevertheless be
impermissible. The State makes the ultimate choice whether to release
DMYV information for any purpose under (b)(4). See Tr. of Oral Arg. 42.
States are well suited to policing attorney conduct, a sphere of traditional
state authority.
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distribution for surveys, marketing or solicitations,” but only
to individuals who have consented to allow use of their infor-
mation for this purpose. Petitioners here devoted much of
their briefing to arguing that (b)(12) is somehow more “spe-
cific” than (b)(4), see Brief for Petitioners 18-31; Reply Brief
3-12, but the Court rightly rejects that reasoning, ante, at
66. Neither provision is more specific than the other; the
two simply cover different subjects.

Without the specific-governs-the-general canon, the case
for using (b)(12) to interpret (b)(4) evaporates. The Court
suggests there would be “tension” between the two provi-
sions if a use of DMV information were permitted by (b)(4)
but not permitted by (b)(12). Ante, at 71. Every permis-
sible use of DMV information, however, is permitted by
some—often just one—of the 14 enumerated exceptions and
not permitted by others. The DPPA surely does not convey
that every time a person obtains DMV information in accord
with one exception, that exception comes into conflict with
other exceptions under which the information could not be
obtained. Indeed, it is the Court’s opinion that creates ten-
sion, by taking a use that would be permissible under
(b)(4)—and therefore permissible under the DPPA—and im-
porting into it a restriction delineated in an entirely differ-
ent exception.

If applied generally to §2721(b), the Court’s approach
would frustrate the evident congressional purpose to provide
a set of separate exceptions, any one of which makes permis-
sible the uses therein. Consider a consulting company hired
by a State to conduct research into motor vehicle safety.
Depending on the particulars of the research project, the
company might seek to obtain DMV information under the
uses listed in (b)(1), (2), (5), (12), or (14).® These exceptions

5The exception in (b)(1) covers uses by a State or entity acting on behalf
of a State; (b)(2) covers uses for matters of motor vehicle or driver safety;
(b)(5) covers uses in research activities; (b)(12) covers uses for surveys;
and (b)(14) covers uses related to the operation of a motor vehicle or public
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entail different requirements, so the project might well fit
within one or two of them but not the others. It would be
ludicrous to treat the fact that the project did not fit within
one exception as establishing that the project should not be
allowed under any other exception. Construing the DPPA
in that manner would render the statute totally unworkable.
The majority does not take that outlandish position with re-
spect to all the exceptions. Ante, at 66. Instead, without
any congressional instruction to do so, the Court reads
(b)(12)—the 12th on a list of 14 permissible uses—as so cen-
tral a part of the DPPA that it alone narrows the scope of
other exceptions.
I11

Under the most sensible reading of §2721(b)(4), see supra,
at 86-87, the uses of DMV information at issue here would
be permissible. The dispositive question should be: Is the
use tied to a concrete civil action between identified parties
that is ongoing or impending? Even if the statute could be
viewed as ambiguous, there is ample reason to adopt that
straightforward reading. The alternative reading embraced
by the Court generates uncertainty regarding the scope of
other uses enumerated in §2721(b); creates difficult line-
drawing problems; and imposes criminal and draconian civil
liability, at odds with the principle of lenity.

First, the Court’s reading clouds other uses the DPPA per-
mits. According to the Court, the exceptions in §2721(b)
should be construed so as not to “interfere” with (b)(12),
which “implements an important objective of the DPPA.”
Ante, at 66.” Therefore, (b)(12) is “relevan[t]” in inter-

safety, if authorized by state law. The degree of overlap among these
provisions undermines the Court’s suggestion that the list should be read
to avoid surplusage. Ante, at 69-70.

“The placement of (b)(12) toward the end of a list of 14 hardly signals
its special importance. The Court cites Reno v. Condon, 528 U. S. 141,
143, 148 (2000), but the cited passages do not so much as suggest that
(b)(12) is more central to the congressional purpose than other excep-
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preting those “exceptions whose breadth and application are
uncertain.” Ante, at 67-68. Little light is cast on which
enumerated exceptions fit that deseription. Subsection
(b)(4) fits, the Court asserts, but (b)(1) apparently does not.
See 1bid. But what makes (b)(1) clear, while (b)(4) is un-
certain? The Court provides no answer, not even a clue.
Lower courts will be left to puzzle over when (b)(12) comes
to the fore, rendering impermissible uses that otherwise fit
within another exception.

The Court sows further confusion by narrowly construing
the four exceptions that permit disclosure of information the
DPPA ranks as “highly restricted personal information.”
§2721(a)(2); see ante, at 64. These exceptions apply to uses
by the government, (b)(1); court operations, (b)(4); use by
insurance companies, entities pervasively regulated by the
States, (b)(6); and commercial driver’s licenses, which are
regulated by the Federal Government and administered by
the States, (b)(9).®

A common thread unites the four categories: All involve
the functioning or oversight of state governments on matters
important to the State and persons within the State’s gover-
nance. For uses of this genre, the need for the information
can be especially high, and the likelihood of misuse, espe-
cially low. Congress therefore took care to authorize broad
access to DMV information for uses these exceptions allow.
I would read §2721(b) as according the States ample leeway
to use and authorize use of their own DMV information in
these areas of traditional state authority.

tions. From the text and history of the DPPA, it would be fair to say
that the driving purpose of the Act was to prevent access to information
by criminals and stalkers, while allowing access for legitimate governmen-
tal and business purposes. See supra, at 82. Giving primacy to (b)(12)
is all the more questionable, for that exception was included not to pro-
scribe, but to allow, some direct marketing. See Brief for Respondents
29. Absent the provision, the DPPA would permit no such use.
8See 49 U. S. C. §31308.
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Second, the Court’s holding is hard to grasp and will be
difficult to apply. The Court first suggests that “[t]he
proper solution is to draw the line at solicitation itself,” to
“excludle] [solicitation] from the activity permitted in (b)(4).”
Ante, at 71. Backing away from this clear, if erroneous,
solution, the Court settles on an inquiry into “whether ob-
taining, using, or disclosing the personal information . . . had
the predominant purpose to solicit.” Amnte, at 71-72. The
Court’s cryptic discussion of its “predominant purpose” test
inspires little confidence. See ante, at 72 (the purpose “might
be evident from the communication itself,” but “[c]lose cases
may arise”). In truth, however, the line between a lawyer’s
function as an officer of the court and her notice to, and solici-
tation of, new clients may be indistinct. See infra, at 96, n. 10.

Consider an attorney whose client has been the victim of
a hit-and-run. The victim recalls the license plate of an-
other car at the scene, which was also hit by the offending
driver. In order to investigate her client’s case, and to en-
sure that “there is a supportable theory for a complaint,”
ante, at 63, a responsible attorney would contact this second
victim, who may be able to provide useful information about
the incident. But the second victim is also a potential plain-
tiff in her own right. A communication might therefore be
viewed by the state bar as falling within the rules for solici-
tation. See S. C. Rule of Professional Conduct 7.3(d) (2012)
(solicitation rule applies to communications between an at-
torney and “a prospective client known to be in need of legal
services in a particular matter”).” Under today’s decision,
the attorney will be in an impossible position. Her duties
to her client—and to the court to conduct a reasonable inves-
tigation before filing a lawsuit—instruct her to contact the
potential witness. To avoid running afoul of the state bar’s
rules, however, she may need to label any communication

9Beyond debate, the solicitation here was permissible under South Car-
olina’s ethics rules. Petitioners do not argue otherwise. The Court con-
siders this a “relevant,” but not “dispositive,” factor. Amnte, at 72.
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with the witness as a solicitation. But if she does that, to-
day’s ruling would expose her to liability under the DPPA.
This example is not so far removed from the facts of this
case. Petitioners conceded, both in their briefs and at oral
argument, that the DPPA would have permitted respondents
to contact the purchasers of cars to ask them whether they
paid the unlawful fees. Brief for Petitioners 48; Tr. of Oral
Arg. 14-15. Indeed, such an investigation was critical to
pursuit and resolution of the Herron litigation. See supra,
at 85-86. But in this case, as in the hypothetical case just
posed, investigating the facts involved contacting people who
might potentially become parties. And professional rules
regarding solicitation may well apply to such communications.
Reality thus belies the Court’s pretense that a bright line
separates solicitation from other aspects of a lawyer’s role as
officer of the court. Perhaps aware that, in many cases, the
line will be hazy or hard to find, the Court resorts to inappo-
site comparisons. The Court notes, for example, that it
would be impermissible for a lawyer to use information ob-
tained from the DMV to send out advertisements for “a book
he wrote.” Ante, at 74. But no one would confuse book-
selling with investigation in anticipation of litigation; such a
use would be impermissible under any reading of (b)(4).
The Court’s disposition will require lower courts to parse
whether every communication using DMV information in the
course of litigation has solicitation as a “predominant pur-
pose.” Amnte, at 72. The holding in Maracich’s case, I fear,
will, at a minimum, impede the efficient administration of
state-court litigation and may well prove infeasible.”® Cf.

1 Suppose the state court had ordered respondents, as a condition of
retaining certain defendant-dealers in the suit, to bring in purchasers from
those dealers. Cf. supra, at 84. Under today’s decision, the lawyers’
compliance with the court’s order would place them at risk of liability under
the DPPA. See ante, at 72-73 (recognizing that (b)(4) would permit an at-
torney to send class notice “pursuant to a court order,” but expressing
uncertainty whether even a court order would permit the mailings here
at issue). Congress could hardly have intended to create such a conflict.
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United States v. Jicarilla Apache Nation, 564 U. S. 162, 182
(2011) (rejecting as unworkable a “case-by-case inquiry into
the purpose of each communication” involving government
attorneys in the administration of tribal trusts).

This case illustrates the problem. In truth, the letters
served both as an investigative tool and as an invitation to
car purchasers to join the Herron suit. How is the fact-
finder to determine which purpose was predominant? Toss
a coin when the trier finds the answer is: “six of one, half
dozen of the other”? As the Court of Appeals recognized,
the use here, although qualifying as a solicitation, “was inex-
tricably intertwined with investigation and prosecution of
the Herron litigation.” 675 F. 3d, at 300.

Finally, the rule of lenity requires that we resolve any re-
sidual ambiguity in respondents’ favor. Petitioners sought
$2,500 in statutory damages for every letter mailed—a total
of some $200 million—and punitive damages to boot. Brief
for Respondents 15. Such damages cannot possibly repre-
sent a legislative judgment regarding average actual dam-
age. The Court’s opinion is wrong to suggest that the rule
of lenity does not apply to governmental penalties so long as
they are payable to private individuals and labeled “liqui-
dated damages,” rather than “criminal fines.” Moreover,
the DPPA, which appears in Title 18 of the United States
Code, imposes criminal liability for a knowing violation of
its provisions. 18 U. S. C. §2723(a). Because this is a civil
case, I need not consider what defenses respondent-lawyers
might have were they criminally prosecuted. But because
we are interpreting a criminal statute, “it is appropriate to
apply the rule of lenity in resolving any ambiguity in the
ambit of the statute’s coverage,” even in a civil case. Cran-
don v. United States, 494 U. S. 152, 158 (1990). See also Leo-
cal v. Asheroft, 543 U. S. 1, 12, n. 8 (2004) (explaining that, if
a statute has criminal applications, “the rule of lenity ap-
plies” to the Court’s interpretation of the statute “[blecause
we must interpret the statute consistently, whether we en-
counter its application in a criminal or noneriminal context”);
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Scheidler v. National Organization for Women, Inc., 537
U.S. 393, 408-409 (2003) (applying rule of lenity in civil
case asserting claims under Hobbs Act); United States v.
Thompson/Center Arms Co., 504 U. S. 505, 518 (1992) (plural-
ity opinion) (applying rule of lenity in tax case); id., at 519
(ScALIA, J., joined by THOMAS, J., concurring in judgment)
(agreeing with plurality’s application of rule of lenity);
Acxiom Corp., 612 F. 3d, at 332, n. 5 (recognizing DPPA
should be construed in light of rule of lenity).

The Court recognizes that there may be ambiguity in the
(b)(4) phrases “in connection with” and “investigation in an-
ticipation of litigation.” Amnte, at 76. But it finds any ambi-
guity in these phrases resolved by the structure of the
DPPA. Ibid. What “structure,” one may ask, other than
an enumeration of 14 discrete exceptions, each permitting
disclosure? See supra, at 92. The DPPA has been in effect
for over 15 years, and yet the Court points to no judicial
decision interpreting the statute in the way it does today.
We should hesitate to adopt a novel interpretation of a fed-
eral statute that subjects parties to crushing liability. “[I]t
is reasonable that a fair warning should be given to the world
in language that the common world will understand, of what
the law intends to do if a certain line is passed.” McBoyle
v. United States, 283 U. S. 25, 27 (1931) (opinion for the Court
by Holmes, J.). Respondent-lawyers were given no such
fair warning.

v

The Court today exposes lawyers whose conduct meets
state ethical requirements to huge civil liability and potential
criminal liability. It does so by adding to the DPPA’s liti-
gation exception a solicitation bar Congress did not place
in that exception. Because respondent-lawyers’ use of
DMV information fits within the exception delineated in
§2721(b)(4), I would affirm the Fourth Circuit’s judgment.
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ALLEYNE ». UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 11-9335.  Argued January 14, 2013—Decided June 17, 2013

Petitioner Alleyne was charged, as relevant here, with using or carrying
a firearm in relation to a crime of violence, 18 U. S. C. §924(c)(1)(A),
which carries a 5-year mandatory minimum sentence, §924(c)(1)(A)(),
that increases to a 7-year minimum “if the firearm is brandished,”
§924(c)(1)(A)(i), and to a 10-year minimum “if the firearm is dis-
charged,” §924(c)(1)(A)(iii). In convicting Alleyne, the jury form indi-
cated that he had “[ulsed or carried a firearm during and in relation to
a crime of violence,” but not that the firearm was “[bJrandished.”
When the presentence report recommended a 7-year sentence on the
§924(c) count, Alleyne objected, arguing that the verdict form clearly
indicated that the jury did not find brandishing beyond a reasonable
doubt and that raising his mandatory minimum sentence based on a
sentencing judge’s finding of brandishing would violate his Sixth
Amendment right to a jury trial. The District Court overruled his ob-
jection, relying on this Court’s holding in Harris v. United States, 536
U. S. 545, that judicial factfinding that increases the mandatory mini-
mum sentence for a crime is permissible under the Sixth Amendment.
The Fourth Circuit affirmed, agreeing that Alleyne’s objection was fore-
closed by Harris.

Held: The judgment is vacated, and the case is remanded. Pp. 111-118.

457 Fed. Appx. 348, vacated and remanded.

JUSTICE THOMAS delivered the opinion of the Court with respect to
Parts I, ITI-B, II1-C, and IV, concluding:

1. Because mandatory minimum sentences increase the penalty for a
crime, any fact that increases the mandatory minimum is an “element”
that must be submitted to the jury. Accordingly, Harris is overruled.
Pp. 111-117.

(@) Apprendi v. New Jersey, 530 U.S. 466, concluded that any
“‘facts that increase the prescribed range of penalties to which a crimi-
nal defendant is exposed’” are elements of the crime, id., at 490, and
thus the Sixth Amendment provides defendants with the right to have a
jury find those facts beyond a reasonable doubt, id., at 484. Apprendi’s
principle applies with equal force to facts increasing the mandatory min-
imum, for a fact triggering a mandatory minimum alters the prescribed
range of sentences to which a criminal defendant is exposed. Id., at
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490. Because the legally prescribed range is the penalty affixed to the
crime, it follows that a fact increasing either end of the range produces
a new penalty and constitutes an ingredient of the offense. It is impos-
sible to dissociate the floor of a sentencing range from the penalty af-
fixed to the crime. The fact that criminal statutes have long specified
both the floor and ceiling of sentence ranges is evidence that both define
the legally prescribed penalty. It is also impossible to dispute that the
facts increasing the legally prescribed floor aggravate the punishment,
heightening the loss of liberty associated with the crime. Defining facts
that increase a mandatory minimum to be part of the substantive of-
fense enables the defendant to predict the legally applicable penalty
from the face of the indictment, see id., at 478-479, and preserves the
jury’s historic role as an intermediary between the State and criminal
defendants, see United States v. Gaudin, 515 U.S. 506, 510-511. In
reaching a contrary conclusion, Harris relied on the fact that the 7-year
minimum sentence could have been imposed with or without a judicial
finding of brandishing, because the jury’s finding authorized a sentence
of five years to life, 536 U. S., at 561, but that fact is beside the point.
The essential Sixth Amendment inquiry is whether a fact is an element
of the crime. Because the fact of brandishing aggravates the legally
prescribed range of allowable sentences, it constitutes an element of a
separate, aggravated offense that must be found by the jury, regardless
of what sentence the defendant might have received had a different
range been applicable. There is no basis in principle or logic to distin-
guish facts that raise the maximum from those that increase the mini-
mum. Pp. 111-116.

(b) This ruling does not mean that any fact that influences judicial
discretion must be found by a jury. This Court has long recognized
that broad sentencing discretion, informed by judicial factfinding, does
not violate the Sixth Amendment. See, e. g., Dillon v. United States,
560 U. S. 817, 828-829. Pp. 116-117.

2. Here, the sentencing range supported by the jury’s verdict was five
years’ imprisonment to life, but the judge, rather than the jury, found
brandishing. This increased the penalty to which Alleyne was sub-
jected and violated his Sixth Amendment rights. Pp. 117-118.

JUSTICE THOMAS, joined by JUSTICE GINSBURG, JUSTICE SOTOMAYOR,
and JUSTICE KAGAN, concluded in Parts II and ITI-A:

1. The Sixth Amendment right to trial “by an impartial jury,” in con-
junction with the Due Process Clause, requires that each element of a
crime be proved to the jury beyond a reasonable doubt. Gaudin,
supra, at 510. Several divided opinions of this Court have addressed
the constitutional status of a “sentencing factor.” In McMillan v.
Pennsylvania, 477 U. S. 79, 86, the Court held that facts found to in-
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crease a mandatory minimum sentence are sentencing factors that a
judge could find by a preponderance of the evidence. In Apprendsi,
however, the Court declined to extend McMillan to a New Jersey stat-
ute that increased the maximum term of imprisonment if the trial judge
found that the crime was committed with racial bias, 530 U. S., at 470,
finding that any fact that increased the prescribed statutory maximum
sentence must be an “element” of the offense to be found by the jury,
id., at 483, n. 10, 490. Two years later in Harris, the Court declined to
apply Apprendi to facts that increased the mandatory minimum sen-
tence but not the maximum sentence. 536 U.S., at 557. Pp. 104-107.

2. The touchstone for determining whether a fact must be found by a
jury beyond a reasonable doubt is whether the fact constitutes an “ele-
ment” of the charged offense. United States v. O’Brien, 560 U. S. 218,
224. Apprendi’s definition necessarily includes not only facts that in-
crease the ceiling, but also those that increase the floor. At common
law, the relationship between crime and punishment was clear. A sen-
tence was prescribed for each offense, leaving judges with little sentenc-
ing discretion. If a fact was by law essential to the penalty, it was an
element of the offense. There was a well-established practice of includ-
ing in the indictment, and submitting to the jury, every fact that was
a basis for imposing or increasing punishment. And this understand-
ing was reflected in contemporaneous court decisions and treatises.
Pp. 107-111.

JUSTICE BREYER, agreeing that Harris v. United States, 536 U. S.
545, should be overruled, concluded that he continues to disagree with
Apprendi v. New Jersey, 530 U. S. 466, because it fails to recognize the
law’s traditional distinction between elements of a crime and sentencing
facts, but finds it highly anomalous to read Apprendi as insisting that
juries find sentencing facts that permit a judge to impose a higher sen-
tence while not insisting that juries find sentencing facts that require a
judge to impose a higher sentence. Overruling Harris and applying
Apprendi’s basic jury-determination rule to mandatory minimum sen-
tences would erase that anomaly. Where a maximum sentence is at
issue, Apprendi means that a judge who wishes to impose a higher sen-
tence cannot do so unless a jury finds the requisite statutory factual
predicate. Where a mandatory minimum sentence is at issue, Ap-
prendi would mean that the government cannot force a judge who does
not wish to impose a higher sentence to do so unless a jury finds the
requisite statutory factual predicate. Pp. 122-124.

THOMAS, J., announced the judgment of the Court and delivered the
opinion of the Court with respect to Parts I, III-B, III-C, and IV, in which
GINSBURG, BREYER, SOTOMAYOR, and KAGAN, JJ., joined, and an opinion


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


102 ALLEYNE ». UNITED STATES

Opinion of the Court

with respect to Parts IT and ITI-A, in which GINSBURG, SOTOMAYOR, and
KAGAN, JJ., joined. SOTOMAYOR, J., filed a concurring opinion, in which
GINSBURG and KAGAN, JJ., joined, post, p. 118. BREYER, J., filed an
opinion concurring in part and concurring in the judgment, post, p. 122.
RoBERTS, C. J, filed a dissenting opinion, in which ScALIA and KEN-
NEDY, JJ., joined, post, p. 124. ALITO, J., filed a dissenting opinion, post,
p. 132.

Mary E. Maguire argued the cause for petitioner. With
her on the briefs were Patrick L. Bryant, Frances H. Pratt,
and Michael S. Nachmanoff.

Deputy Solicitor General Dreeben argued the cause for
the United States. With him on the brief were Solicitor
General Verrilli, Assistant Attorney General Breuer, and
Eric J. Feigin.*

JUSTICE THOMAS announced the judgment of the Court
and delivered the opinion of the Court with respect to Parts
I, ITI-B, ITI-C, and IV, and an opinion with respect to Parts

*Briefs of amici curiae urging reversal were filed for the Center on the
Administration of Criminal Law by Anthony S. Barkow, Rachel E. Bar-
kow, Samuel L. Feder, and Matthew S. Hellman; for Families Against
Mandatory Minimums by Gregory G. Rapawy, Mary Price, and Peter
Goldberger; for the National Association of Criminal Defense Lawyers
et al. by John B. Owens, Daniel B. Levin, Jonathan D. Hacker, and Sarah
S. Gannett; for the New York Council of Defense Lawyers by Marc L.
Greenwald, Douglas A. Berman, and Alexandra A. E. Shapiro; and for
the Sentencing Project et al. by Alison Siegler, Steven R. Shapiro, and
Ezekiel R. Edwards.

A brief of amici curiae urging affirmance was filed for the State of
Texas et al. by Greg Abbott, Attorney General of Texas, Jonathan F.
Mitchell, Solicitor General, and Daniel T. Hodge, First Assistant Attorney
General, and by the Attorneys General for their respective States as fol-
lows: Luther Strange of Alabama, Tom Horne of Arizona, John W. Suthers
of Colorado, Joseph R. Biden III of Delaware, Sam Olens of Georgia,
Dawvid M. Louie of Hawaii, Derek Schmidt of Kansas, William J. Schnei-
der of Maine, Bill Schuette of Michigan, Chris Koster of Missouri, Jeffrey
S. Chiesa of New Jersey, Gary K. King of New Mexico, Wayne Stenehjem
of North Dakota, and Robert M. McKenna of Washington.
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IT and III-A, in which JUSTICE GINSBURG, JUSTICE SOTO-
MAYOR, and JUSTICE KAGAN join.

In Harris v. United States, 536 U. S. 545 (2002), this Court
held that judicial factfinding that increases the mandatory
minimum sentence for a crime is permissible under the Sixth
Amendment. We granted certiorari to consider whether
that decision should be overruled. 568 U. S. 936 (2012).

Harris drew a distinction between facts that increase the
statutory maximum and facts that increase only the manda-
tory minimum. We conclude that this distinction is incon-
sistent with our decision in Apprendi v. New Jersey, 530 U. S.
466 (2000), and with the original meaning of the Sixth
Amendment. Any fact that, by law, increases the penalty
for a crime is an “element” that must be submitted to the
jury and found beyond a reasonable doubt. See id., at 483,
n. 10, 490. Mandatory minimum sentences increase the pen-
alty for a crime. It follows, then, that any fact that in-
creases the mandatory minimum is an “element” that must
be submitted to the jury. Accordingly, Harris is overruled.

I

Petitioner Allen Ryan Alleyne and an accomplice devised
a plan to rob a store manager as he drove the store’s daily
deposits to a local bank. By feigning car trouble, they
tricked the manager to stop. Alleyne’s accomplice ap-
proached the manager with a gun and demanded the store’s
deposits, which the manager surrendered. Alleyne was
later charged with multiple federal offenses, including rob-
bery affecting interstate commerce, 18 U. S. C. §1951(a), and
using or carrying a firearm in relation to a crime of violence,
§924(c)(1)(A). Section 924(c)(1)(A) provides, in relevant
part, that anyone who “uses or carries a firearm” in relation
to a “crime of violence” shall:

“(i) be sentenced to a term of imprisonment of not
less than 5 years;
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“(ii) if the firearm is brandished, be sentenced to a
term of imprisonment of not less than 7 years; and

“(iii) if the firearm is discharged, be sentenced to a
term of imprisonment of not less than 10 years.”

The jury convicted Alleyne. The jury indicated on the ver-
dict form that Alleyne had “[u]sed or carried a firearm during
and in relation to a crime of violence,” but did not indicate a
finding that the firearm was “[b]Jrandished.” App. 40.

The presentence report recommended a 7-year sentence on
the §924(c) count, which reflected the mandatory minimum
sentence for cases in which a firearm has been “brandished,”
§924(c)(1)(A)(ii). Alleyne objected to this recommendation.
He argued that it was clear from the verdict form that the
jury did not find brandishing beyond a reasonable doubt and
that he was subject only to the 5-year minimum for “us[ing]
or carr[ying] a firearm.” Alleyne contended that raising his
mandatory minimum sentence based on a sentencing judge’s
finding that he brandished a firearm would violate his Sixth
Amendment right to a jury trial.

The District Court overruled Alleyne’s objection. It ex-
plained that, under Harris, brandishing was a sentencing
factor that the court could find by a preponderance of evi-
dence without running afoul of the Constitution. It found
that the evidence supported a finding of brandishing, and
sentenced Alleyne to seven years’ imprisonment on the
§924(c) count. The Court of Appeals affirmed, likewise not-
ing that Alleyne’s objection was foreclosed by Harris. 457
Fed. Appx. 348 (CA4 2011) (per curiam).

II

The Sixth Amendment provides that those “accused” of a
“crime” have the right to a trial “by an impartial jury.”
This right, in conjunction with the Due Process Clause, re-
quires that each element of a crime be proved to the jury
beyond a reasonable doubt. United States v. Gaudin, 515
U. S. 506, 510 (1995); In re Winship, 397 U. S. 358, 364 (1970).
The substance and scope of this right depend upon the


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 570 U. S. 99 (2013) 105

Opinion of THOMAS, J.

proper designation of the facts that are elements of the

crime.
A

The question of how to define a “crime”—and, thus, how
to determine what facts must be submitted to the jury—has
generated a number of divided opinions from this Court.
The principal source of disagreement is the constitutional
status of a special sort of fact known as a “sentencing factor.”
This term was first used in McMillan v. Pennsylvania, 477
U.S. 79, 86 (1986), to refer to facts that are not found by a
jury but that can still increase the defendant’s punishment.
Following McMillan’s introduction of this term, this Court
has made a number of efforts to delimit its boundaries.

McMillan initially invoked the distinction between “ele-
ments” and “sentencing factors” to reject a constitutional
challenge to Pennsylvania’s Mandatory Minimum Sentencing
Act, 42 Pa. Cons. Stat. §9712 (1982). That law provided that
anyone convicted of certain felonies would be subject to a
mandatory minimum sentence if the judge found, by a pre-
ponderance of evidence, that the person “‘visibly possessed
a firearm’” in the course of committing specified crimes.
477 U.S., at 81, n. 1. While the Court acknowledged that
there were constitutional limits to the State’s ability to “de-
fin[e] crimes and prescrible] penalties,” it found that the
Commonwealth had permissibly defined visible possession as
a sentencing factor, rather than an element. Id., at 86. In
the Court’s view, this allowed the judge, rather than the jury,
to find this fact by a preponderance of evidence without vio-
lating the Constitution.

McMillan did not address whether legislatures’ freedom
to define facts as sentencing factors extended to findings that
increased the maximum term of imprisonment for an of-
fense. We foreshadowed an answer to this question in Jones
v. United States, 526 U. S. 227, 243, n. 6 (1999), but did not
resolve the issue until Apprendi. There, we identified a
concrete limit on the types of facts that legislatures may des-
ignate as sentencing factors.
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In Apprendi, the defendant was sentenced to 12 years’ im-
prisonment under a New Jersey statute that increased the
maximum term of imprisonment from 10 years to 20 years if
the trial judge found that the defendant committed his erime
with racial bias. 530 U.S., at 470. In defending its sen-
tencing scheme, the State of New Jersey argued that, under
McMillan, the legislature could define racial bias as a sen-
tencing factor to be found by the judge. We declined to ex-
tend McMillan that far. We explained that there was no
“principled basis for treating” a fact increasing the maximum
term of imprisonment differently from the facts constituting
the base offense. 530 U.S., at 476. The historic link be-
tween crime and punishment, instead, led us to conclude that
any fact that increased the prescribed statutory maximum
sentence must be an “element” of the offense to be found
by the jury. Id., at 483, n. 10, 490. We, thus, found that
Apprendi’s sentence had been unconstitutionally enhanced
by the judge’s finding of racial bias by a preponderance of
evidence. Id., at 491-492.

B

While Apprendi only concerned a judicial finding that in-
creased the statutory maximum, the logic of Apprendi
prompted questions about the continuing vitality, if not va-
lidity, of McMillan’s holding that facts found to increase the
mandatory minimum sentence are sentencing factors and not
elements of the crime. We responded two years later in
Harris v. United States, 536 U. S. 545, where we considered
the same statutory provision and the same question before
us today.

In Harris, the defendant was charged, under §924(c)
(1)(A), with carrying a firearm in the course of committing a
drug trafficking crime. The mandatory minimum sentence
based on the jury’s verdict alone was five years, but the Dis-
trict Court imposed a 7-year mandatory minimum sentence
based on its finding, by a preponderance of evidence, that
the defendant also brandished the firearm. As in this case,
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Harris challenged his sentence on the ground that the 7-year
mandatory minimum sentence was unconstitutional under
Apprendi, even though the judge’s finding did not alter the
maximum sentence to which he was exposed. Harris,
supra, at 551.

The Court declined to apply Apprendi to facts that in-
creased the mandatory minimum sentence but not the maxi-
mum sentence. 536 U. S., at 557 (plurality opinion); id., at
570 (BREYER, J., concurring in part and concurring in judg-
ment). In the plurality’s view, judicial factfinding that in-
creased the mandatory minimum did not implicate the Sixth
Amendment. Because the jury’s verdict “authorized the
judge to impose the minimum with or without the finding,”
1d., at 557, the plurality was of the view that the factual basis
for increasing the minimum sentence was not “‘essential’”
to the defendant’s punishment, id., at 560-561. Instead, it
merely limited the judge’s “choices within the authorized
range.” Id., at 567. From this, the plurality drew a dis-
tinction between “facts increasing the defendant’s minimum
sentence and facts extending the sentence beyond the statu-
tory maximum,” id., at 566. The Court limited Apprendi’s
holding to instances where the factual finding increases the
statutory maximum sentence.

II1

Alleyne contends that Harris was wrongly decided and
that it cannot be reconciled with our reasoning in Apprendi.
We agree.

A

The touchstone for determining whether a fact must be
found by a jury beyond a reasonable doubt is whether the
fact constitutes an “element” or “ingredient” of the charged
offense. United States v. O’Brien, 560 U. S. 218, 224 (2010);
Apprendi, supra, at 483, n. 10; J. Archbold, Pleading and Evi-
dence in Criminal Cases 52 (5th Am. ed. 1846) (hereinafter
Archbold). In Apprendi, we held that a fact is by definition
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an element of the offense and must be submitted to the jury
if it increases the punishment above what is otherwise le-
gally prescribed. 530 U. S., at 483, n. 10. While Harris de-
clined to extend this principle to facts increasing mandatory
minimum sentences, Apprendi’s definition of “elements” nec-
essarily includes not only facts that increase the ceiling, but
also those that increase the floor. Both kinds of facts alter
the prescribed range of sentences to which a defendant is
exposed and do so in a manner that aggravates the pun-
ishment. 530 U.S., at 483, n. 10; Harris, supra, at 579
(THOMAS, J., dissenting). Facts that increase the mandatory
minimum sentence are therefore elements and must be sub-
mitted to the jury and found beyond a reasonable doubt.

1

At common law, the relationship between crime and pun-
ishment was clear. As discussed in Apprendi, “[t]he sub-
stantive criminal law tended to be sanction-specific,” mean-
ing “it prescribed a particular sentence for each offense.”
Langbein, The English Criminal Trial Jury on the Eve of the
French Revolution, in The Trial Jury in England, France,
Germany 1700-1900, p. 36 (A. Schioppa ed. 1987) (quoted in
Apprendi, supra, at 479). The system left judges with little
sentencing discretion: Once the facts of the offense were de-
termined by the jury, the “judge was meant simply to impose
[the prescribed] sentence.” Langbein, supra, at 36-37; see
also 3 W. Blackstone, Commentaries on the Laws of England
396 (1768) (“THE judgment, though pronounced or awarded
by the judges, is not their determination or sentence, but the
determination and sentence of the law” (emphasis deleted)).
This Court has recognized that the same was true, in many
instances, early on in this country. United States v. Gray-
son, 438 U.S. 41, 45 (1978); see, e.g., Commonwealth v.
Smith, 1 Mass. 245 (1804) (describing state law that specified
a punishment for larceny of damages three times the value
of the stolen goods). While some early American statutes
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provided ranges of permissible sentences, K. Stith & J. Ca-
branes, Fear of Judging: Sentencing Guidelines in the Fed-
eral Courts 9 (1998), the ranges themselves were linked
to particular facts constituting the elements of the crime,
e. 9., Lacy v. State, 15 Wis. 13 (1862) (discussing arson stat-
ute that provided for a sentence of 7 to 14 years where the
house was occupied at the time of the offense, but a sentence
of 3 to 10 if it was not); Ga. Penal Code §§4324-4325 (1867)
(robbery “by open force or violence” was punishable by 4 to
20 years’ imprisonment, while “[rJobbery by intimidation, or
without using force and violence,” was punishable by 2 to 5
years’ imprisonment). This linkage of facts with particular
sentence ranges (defined by both the minimum and the maxi-
mum) reflects the intimate connection between crime and
punishment.

Consistent with this connection between crime and punish-
ment, various treatises defined “crime” as consisting of every
fact which “is in law essential to the punishment sought to
be inflicted,” 1 J. Bishop, Criminal Procedure 50 (2d ed. 1872)
(hereinafter Bishop), or the whole of the wrong “to which
the law affixes . . . punishment,” id., §80, at 51. See also 1
J. Bishop, New Criminal Procedure § 84, p. 49 (4th ed. 1895)
(defining crime as “that wrongful aggregation [of elements]
out of which the punishment proceeds”); Archbold 128 (de-
fining crime to include any fact that “annexes a higher de-
gree of punishment”). Numerous high courts agreed that
this formulation “accurately captured the common-law un-
derstanding of what facts are elements of a crime.” Ap-
prendi, 530 U. S., at 511-512 (THOMAS, J., concurring) (col-
lecting cases). If a fact was by law essential to the penalty,
it was an element of the offense.

2

From these widely recognized principles followed a well-
established practice of including in the indictment, and sub-
mitting to the jury, every fact that was a basis for imposing
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or increasing punishment. While an exhaustive history
need not be recounted here, see id., at 501-509 (THOMAS, J.,
concurring) (detailing practices of American courts from the
1840’s onward), a few particularly salient examples illustrate
the point. In Hope v. Commonwealth, 50 Mass. 134 (1845),
the defendant was indicted for (and convicted of) larceny.
The larceny statute established two levels of sentencing
based on whether the value of the stolen property exceeded
$100. Because punishment varied with value, the state high
court found that value was an element of the offense:

“Our statutes, it will be remembered, prescribe the pun-
ishment for larceny, with reference to the value of the
property stolen; and for this reason, as well as because
it is in conformity with long established practice, the
court are of [the] opinion that the value of the property
alleged to be stolen must be set forth in the indictment.”
Id., at 137.

Numerous other contemporaneous court decisions reflect
this same understanding. See, e.g., Ritchey v. State, 7
Blackf. 168, 169 (Ind. 1844) (holding that indictment for arson
must allege value of property destroyed, because statute set
punishment based on value); United States v. Fisher, 25 F.
Cas. 1086 (No. 15,102) (CC Ohio 1849) (McLean, J.) (“A car-
rier of the mail is subject to a higher penalty where he steals
a letter out of the mail, which contains an article of value.
And when this offense is committed, the indictment must
allege the letter contained an article of value, which aggra-
vates the offense and incurs a higher penalty”).

A number of contemporaneous treatises similarly took the
view that a fact that increased punishment must be charged
in the indictment. As one 19th-century commentator
explained:

“Where a statute annexes a higher degree of punish-
ment to a common-law felony, if committed under partic-
ular circumstances, an indictment for the offence, in
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order to bring the defendant within that higher degree
of punishment, must expressly charge it to have been
committed under those circumstances, and must state
the circumstances with certainty and precision. [2 M.
Hale, Pleas of the Crown *170].” Archbold 51 (15th
ed. 1862).

Another explained that “the indictment must contain an alle-
gation of every fact which is legally essential to the punish-
ment to be inflicted.” Bishop §81, at 51. This rule “en-
abled [the defendant] to determine the species of offence”
with which he was charged “in order that he may prepare
his defence accordingly . . . and that there may be no doubt
as to the judgment which should be given, if the defendant
be convicted.” Archbold 44 (emphasis added). As the
Court noted in Apprendz, “[t]he defendant’s ability to predict
with certainty the judgment from the face of the felony in-
dictment flowed from the invariable linkage of punishment
with crime.” 530 U. S., at 478.

B

Consistent with common-law and early American practice,
Apprendi concluded that any “facts that increase the pre-
scribed range of penalties to which a criminal defendant is
exposed” are elements of the crime. Id., at 490 (internal
quotation marks omitted); id., at 483, n. 10 (“[FJacts that
expose a defendant to a punishment greater than that other-
wise legally prescribed were by definition ‘elements’ of a sep-
arate legal offense”).! We held that the Sixth Amendment
provides defendants with the right to have a jury find those
facts beyond a reasonable doubt. Id., at 484. While Harris
limited Apprend: to facts increasing the statutory maximum,

1In Almendarez-Torres v. United States, 523 U. S. 224 (1998), we recog-
nized a narrow exception to this general rule for the fact of a prior convic-
tion. Because the parties do not contest that decision’s vitality, we do not
revisit it for purposes of our decision today.
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the principle applied in Apprend: applies with equal force to
facts increasing the mandatory minimum.

It is indisputable that a fact triggering a mandatory mini-
mum alters the prescribed range of sentences to which a
criminal defendant is exposed. Apprendi, supra, at 490;
Harris, 536 U. S., at 575, 582 (THOMAS, J., dissenting). But
for a finding of brandishing, the penalty is five years to life
in prison; with a finding of brandishing, the penalty becomes
seven years to life. Just as the maximum of life marks the
outer boundary of the range, so seven years marks its floor.
And because the legally prescribed range is the penalty af-
fixed to the crime, infra this page, it follows that a fact in-
creasing either end of the range produces a new penalty and
constitutes an ingredient of the offense. Apprendi, supra,
at 501 (THOMAS, J., concurring); see also Bishop § 598, at 360—
361 (if “a statute prescribes a particular punishment to be
inflicted on those who commit it under special circumstances
which it mentions, or with particular aggravations,” then
those special circumstances must be specified in the indict-
ment (emphasis added)); 1 F. Wharton, Criminal Law § 371,
p- 291 (rev. Tth ed. 1874) (similar).

It is impossible to dissociate the floor of a sentencing range
from the penalty affixed to the crime. See Harris, supra,
at 569 (opinion of BREYER, J.) (facts increasing the minimum
and facts increasing the maximum cannot be distinguished
“in terms of logic”). Indeed, criminal statutes have long
specified both the floor and ceiling of sentence ranges, which
is evidence that both define the legally prescribed penalty.
See, e.g., supra, at 108-109; N. Y. Penal Code §§231-232,
p. 70 (1882) (punishment for first-degree robbery was 10 to
20 years’ imprisonment; second-degree robbery was 5 to 15
years); Va. Code ch. 192, §§1-2, p. 787 (2d ed. 1860) (arson
committed at night was punishable by 5 to 10 years; arson
committed during the day was 3 to 10 years). This histori-
cal practice allowed those who violated the law to know, ex
ante, the contours of the penalty that the legislature affixed
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to the crime—and comports with the obvious truth that the
floor of a mandatory range is as relevant to wrongdoers as
the ceiling. A fact that increases a sentencing floor, thus,
forms an essential ingredient of the offense.

Moreover, it is impossible to dispute that facts increasing
the legally prescribed floor aggravate the punishment. Har-
ris, supra, at 579 (THOMAS, J., dissenting); O’Brien, 560 U. S.,
at 240-241 (THOMAS, J., concurring in judgment). Elevating
the low end of a sentencing range heightens the loss of lib-
erty associated with the crime: The defendant’s “expected
punishment has increased as a result of the narrowed range”
and “the prosecution is empowered, by invoking the manda-
tory minimum, to require the judge to impose a higher pun-
ishment than he might wish.” Apprendi, supra, at 522
(THOMAS, J., concurring). Why else would Congress link an
increased mandatory minimum to a particular aggravating
fact other than to heighten the consequences for that behav-
ior? See McM:illan, 477 U. S., at 88, 89 (twice noting that a
mandatory minimum “‘ups the ante’” for a criminal defend-
ant); Harris, supra, at 580 (THOMAS, J., dissenting). This
reality demonstrates that the core crime and the fact trig-
gering the mandatory minimum sentence together constitute
a new, aggravated crime, each element of which must be sub-
mitted to the jury.?

Defining facts that increase a mandatory statutory mini-
mum to be part of the substantive offense enables the de-
fendant to predict the legally applicable penalty from the

2 Juries must find any facts that increase either the statutory maximum
or minimum because the Sixth Amendment applies where a finding of fact
both alters the legally prescribed range and does so in a way that aggra-
vates the penalty. Importantly, this is distinct from factfinding used to
guide judicial discretion in selecting a punishment “within limits fixed by
law.”  Williams v. New York, 337 U. S. 241, 246 (1949). While such find-
ings of fact may lead judges to select sentences that are more severe than
the ones they would have selected without those facts, the Sixth Amend-
ment does not govern that element of sentencing. Infra, at 116-117,
and n. 6.
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face of the indictment. See Apprendi, 530 U. S., at 478-479.
It also preserves the historic role of the jury as an intermedi-
ary between the State and criminal defendants. See United
States v. Gaudin, 515 U. S., at 510-511 (“This right was de-
signed ‘to guard against a spirit of oppression and tyranny
on the part of rulers,” and ‘was from very early times insisted
on by our ancestors in the parent country, as the great bul-
wark of their civil and political liberties’” (quoting 2 J. Story,
Commentaries on the Constitution of the United States
§§ 1779, 1780, pp. 540-541 (4th ed. 1873))); Williams v. Flor-
1da, 399 U. S. 78, 100 (1970) (“[TThe essential feature of a jury
obviously lies in [its] interposition between the accused and
his accuser”); Duncan v. Loutsiana, 391 U. S. 145, 155 (1968)
(“A right to jury trial is granted to criminal defendants in
order to prevent oppression by the Government”).

In adopting a contrary conclusion, Harris relied on the
fact that the 7-year minimum sentence could have been im-
posed with or without a judicial finding of brandishing, be-
cause the jury’s finding already authorized a sentence of five
years to life. 536 U.S., at 561. The dissent repeats this
argument today. See post, at 128 (opinion of ROBERTS, C. J.)
(“The jury’s verdict authorized the judge to impose the pre-
cise sentence he imposed for the precise factual reason he
imposed it”). While undoubtedly true, this fact is beside
the point.?

As noted, the essential Sixth Amendment inquiry is
whether a fact is an element of the crime. When a finding
of fact alters the legally prescribed punishment so as to ag-
gravate it, the fact necessarily forms a constituent part of a

3 Apprendi v. United States, 530 U. S. 466 (2000), rejected an argument
similar to the one advanced in Harris. In Apprendi, the State of New
Jersey argued that increasing the defendant’s statutory maximum on the
challenged count did not violate the Sixth Amendment because “the judge
could have imposed consecutive sentences,” in conjunction with other
counts, to produce the sentence that the defendant actually received on
the count at issue. 530 U.S., at 474. We found that this possibility did
not preclude a Sixth Amendment violation. Ibid.
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new offense and must be submitted to the jury. It is no
answer to say that the defendant could have received the
same sentence with or without that fact. It is obvious, for
example, that a defendant could not be convicted and sen-
tenced for assault, if the jury only finds the facts for larceny,
even if the punishments prescribed for each crime are identi-
cal. One reason is that each crime has different elements
and a defendant can be convicted only if the jury has found
each element of the crime of conviction.

Similarly, because the fact of brandishing aggravates the
legally prescribed range of allowable sentences, it constitutes
an element of a separate, aggravated offense that must be
found by the jury, regardless of what sentence the defendant
might have received if a different range had been applicable.
Indeed, if a judge were to find a fact that increased the statu-
tory maximum sentence, such a finding would violate the
Sixth Amendment, even if the defendant ultimately received
a sentence falling within the original sentencing range (i. e.,
the range applicable without that aggravating fact). Cf.
Hobbs v. State, 44 Tex. 353 (1875) (reversing conviction
where the defendant was indicted for a crime punishable by
2 to 5 years and sentenced to 3 years because the trial court
improperly instructed the jury to sentence the defendant be-
tween 2 to 10 years if it found a particular aggravating fact);
State v. Callahan, 109 La. 946, 33 So. 931 (1903) (finding ex
post facto violation where a newly enacted law increased the
range of punishment, even though defendant was sentenced
within the range established by the prior law).* The essen-

4 Many criminal statutes allow for this possibility. For example, an I1li-
nois law provides for a sentence of 2 to 10 years’ imprisonment for intimi-
dation, I1l. Comp. Stat., ch. 720, §5/12—-6(b) (West 2010), and 3 to 14 years
for aggravated intimidation, §5/12-6.2(b). The elements of aggravated
intimidation include all the elements of intimidation plus one enumerated
aggravating fact. Under this statute, if a jury found each element of in-
timidation, but the judge purported to find a fact that elevated the offense
to aggravated intimidation, the Sixth Amendment would most certainly
be violated, even if the defendant received a sentence that fell within both
ranges. See also La. Rev. Stat. Ann. §§14:51, 14:52 (West 2007) (sentenc-
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tial point is that the aggravating fact produced a higher
range, which, in turn, conclusively indicates that the fact is
an element of a distinet and aggravated crime. It must,
therefore, be submitted to the jury and found beyond a rea-
sonable doubt.

Because there is no basis in principle or logic to distinguish
facts that raise the maximum from those that increase the
minimum, Harris was inconsistent with Apprendi. 1t is, ac-
cordingly, overruled.®

C

In holding that facts that increase mandatory minimum
sentences must be submitted to the jury, we take care to note
what our holding does not entail. Our ruling today does not
mean that any fact that influences judicial discretion must
be found by a jury. We have long recognized that broad
sentencing discretion, informed by judicial factfinding, does
not violate the Sixth Amendment. See, e.g., Dillon v.
United States, 560 U. S. 817, 828-829 (2010) (“[Wlithin estab-
lished limits[,] . . . the exercise of [sentencing] discretion does
not contravene the Sixth Amendment even if it is informed
by judge-found facts” (emphasis deleted; internal quotation
marks omitted)); Apprendi, supra, at 481 (“[N]othing in
this history suggests that it is impermissible for judges to
exercise discretion—taking into consideration various fac-
tors relating both to offense and offender—in imposing a
judgment within the range prescribed by statute”).® This

ing range for simple arson is 2 to 15 years; sentencing range for aggra-
vated arson is 6 to 20 years); Mont. Code Ann. §§45-5-302(2), 45-5-303(2)
(2011) (sentencing range for kidnaping is 2 to 10 years, but 2 to life for
aggravated kidnaping).

5The force of stare decisis is at its nadir in cases concerning procedural
rules that implicate fundamental constitutional protections. Because
Harris is irreconcilable with the reasoning of Apprendi and the original
meaning of the Sixth Amendment, we follow the latter.

6See also United States v. Tucker, 404 U. S. 443, 446 (1972) (judges may
exercise sentencing discretion through “an inquiry broad in scope, largely
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position has firm historical roots as well. As Bishop
explained:

“[Wlithin the limits of any discretion as to the punish-
ment which the law may have allowed, the judge, when
he pronounces sentence, may suffer his discretion to be
influenced by matter shown in aggravation or mitiga-
tion, not covered by the allegations of the indictment.”
Bishop §85, at 54.

“[E]stablishing what punishment is available by law and set-
ting a specific punishment within the bounds that the law
has prescribed are two different things.” Apprendi, 530
U. S., at 519 (THOMAS, J., concurring). Our decision today is
wholly consistent with the broad discretion of judges to se-
lect a sentence within the range authorized by law.

Iv

Here, the sentencing range supported by the jury’s verdict
was five years’ imprisonment to life. The District Court im-
posed the 7-year mandatory minimum sentence based on its
finding by a preponderance of evidence that the firearm was
“pbrandished.” Because the finding of brandishing increased
the penalty to which the defendant was subjected, it was an
element, which had to be found by the jury beyond a reason-
able doubt. The judge, rather than the jury, found brandish-
ing, thus violating petitioner’s Sixth Amendment rights.

Accordingly, we vacate the Fourth Circuit’s judgment with
respect to Alleyne’s sentence on the §924(c)(1)(A) conviction

unlimited either as to the kind of information [they] may consider, or the
source from which it may come”); Williams, 337 U.S., at 246 (“[Bloth
before and since the American colonies became a nation, courts in this
country and in England practiced a policy under which a sentencing judge
could exercise a wide discretion in the sources and types of evidence used
to assist him in determining the kind and extent of punishment to be
imposed within limits fixed by law”).
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and remand the case for resentencing consistent with the
jury’s verdict.
It is so ordered.

JUSTICE SOTOMAYOR, with whom JUSTICE GINSBURG and
JUSTICE KAGAN join, concurring.

I join the opinion of the Court, which persuasively explains
why Harris v. United States, 536 U. S. 545 (2002), and Mec-
Millan v. Pennsylvania, 477 U. S. 79 (1986), were wrongly
decided. Under the reasoning of our decision in Apprend:
v. New Jersey, 530 U. S. 466 (2000), and the original meaning
of the Sixth Amendment, facts that increase the statutory
minimum sentence (no less than facts that increase the statu-
tory maximum sentence) are elements of the offense that
must be found by a jury and proved beyond a reasonable
doubt. Amnte, at 103.

Of course, under our doctrine of stare decisis, establishing
that a decision was wrong does not, without more, justify
overruling it. While stare decisis is not an “inexorable com-
mand,” Hohn v. United States, 524 U. S. 236, 251 (1998) (in-
ternal quotation marks omitted), it is “a basic self-governing
principle within the Judicial Branch, which is entrusted with
the sensitive and difficult task of fashioning and preserving
a jurisprudential system that is not based upon ‘an arbitrary
discretion,”” Patterson v. McLean Credit Union, 491 U.S.
164, 172 (1989) (quoting The Federalist No. 78, p. 490 (H.
Lodge ed. 1888) (A. Hamilton)). We generally adhere to our
prior decisions, even if we question their soundness, because
doing so “promotes the evenhanded, predictable, and consist-
ent development of legal principles, fosters reliance on judi-
cial decisions, and contributes to the actual and perceived
integrity of the judicial process.” Payne v. Tennessee, 501
U. S. 808, 827 (1991). To protect these important values, we
require a “‘“special justification”’” when departing from
precedent. Dickerson v. United States, 530 U. S. 428, 443
(2000).
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A special justification is present here. As an initial mat-
ter, when procedural rules are at issue that do not govern
primary conduct and do not implicate the reliance interests
of private parties, the force of stare decisis is reduced. See
United States v. Gaudin, 515 U. S. 506, 521 (1995); Payne,
501 U. S,, at 828. And any reliance interest that the Federal
Government and state governments might have is particu-
larly minimal here because prosecutors are perfectly able to
“charge facts upon which a mandatory minimum sentence is
based in the indictment and prove them to a jury.” Harris,
536 U. S., at 581 (THOMAS, J., dissenting). Indeed, even with
Harris in place, prosecutors already sometimes charge such
facts and seek to prove them to a jury. See Brief for Na-
tional Association of Criminal Defense Lawyers et al. as
Amiaci Curiae 26. That is precisely what happened here,
where the verdict form allowed the jury to find whether peti-
tioner had brandished a firearm yet the jury declined to
make such a finding. Ante, at 104.

In this context, stare decisis does not compel adherence to
a decision whose “underpinnings” have been “eroded” by
subsequent developments of constitutional law. Gaudin,
515 U. S, at 521. Inrejecting a constitutional challenge to a
state statute that increased a defendant’s minimum sentence
based on judicial factfinding, McMillan relied on a distinc-
tion between “elements” and “sentencing factors.” 477
U.S., at 86. That distinction was undermined by Apprends,
where we held that a legislature may not “remove from the
jury the assessment of facts that increase the prescribed
range of penalties to which a criminal defendant is exposed.”
530 U. S., at 490 (internal quotation marks omitted).

In Harris, we squarely confronted the question whether
“McMillan stands after Apprend:i.” 536 U. S., at 550.
Five Members of the Court recognized that the cases were
in fact incompatible. See id., at 569 (BREYER, J., concur-
ring in part and concurring in judgment); id., at 572, 583
(THOMAS, J., dissenting) (“[O]nly a minority of the Court em-
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brac[es] the distinction between McMillan and Apprend:i
that forms the basis of today’s holding”). In the controlling
opinion, JUSTICE BREYER nevertheless declined to apply Ap-
prendi to mandatory minimums because, though he found no
way to distinguish sentencing floors from sentencing ceilings,
he could not “yet accept” Apprendi itself. 536 U. S., at 569;
see also post, at 122 (BREYER, J., concurring in part and con-
curring in judgment).

We have said that a decision may be “of questionable prec-
edential value” when “a majority of the Court expressly dis-
agreed with the rationale of [a] plurality.” Seminole Tribe
of Fla. v. Florida, 517 U. S. 44, 66 (1996). And Harris has
stood on especially weak ground because its vitality de-
pended upon the possibility that the Court might retreat
from Apprendi. See Harris, 536 U. S., at 569-570 (opinion
of BREYER, J.). That has not happened. Instead, while in-
dividual Members of this Court have continued to question
Apprendi, see post, at 122-123 (opinion of BREYER, J.); post,
at 133-134 (ALrro, J., dissenting), its rule has become even
more firmly rooted in the Court’s Sixth Amendment juris-
prudence in the decade since Harris. We have applied Ap-
prendi to strike down mandatory sentencing systems at the
state and federal levels. See Cunningham v. California,
549 U. S. 270 (2007); United States v. Booker, 543 U. S. 220
(2005); Blakely v. Washington, 542 U.S. 296 (2004). And
just last Term, we recognized that Apprendi’s reasoning ex-
tends to criminal fines. See Southern Union Co. v. United
States, 567 U. S. 343 (2012).

As a result of these decisions, Harris has become even
more of an outlier. For that reason, I agree that it is appro-
priate for the Court to “overrule Harris and to apply Ap-
prendi’s basic jury-determination rule to mandatory mini-
mum sentences” in order to “erase th[is] anomaly” in our
case law. Post, at 123 (opinion of BREYER, J.). 1 do not sug-
gest that every single factor that supports the overruling of
precedent is present here. Post, at 134-135, n. (ALITO, J.,
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dissenting). But particularly in a case where the reliance
interests are so minimal, and the reliance interests of private
parties are nonexistent, stare decisis cannot excuse a refusal
to bring “coherence and consistency,” Patterson, 491 U. S.,
at 173, to our Sixth Amendment law.

If any doubt remained, our decision in Ring v. Arizona,
536 U. S. 584 (2002), should remove it. Ring considered an
Apprendi challenge to Arizona’s capital sentencing system.
There, as here, the government urged us to adhere to a pre-
Apprendi decision upholding that scheme. See Walton v.
Arizona, 497 U.S. 639 (1990). And there, as here, we re-
sisted that plea. Ring, 536 U. S., at 609. This case differs
in only one respect: our post-Apprend: consideration of the
issue in Harris. But for the reasons given, Harris in no
way strengthens the force of stare decisis in this case. With
Apprendi now firmly rooted in our jurisprudence, the Court
simply gives effect to what five Members of the Court recog-
nized in Harris: “[McMillan] and Apprendi are irreconcil-
able; our Sixth Amendment jurisprudence cannot be home to
both.” 536 U.S., at 609.

JUSTICE ALITO is therefore mistaken when he suggests
that the Court overrules Harris because “there are cur-
rently five Justices willing to vote to” do so. Post, at 135, n.
No doubt, it would be illegitimate to overrule a precedent
simply because the Court’s current membership disagrees
with it. But that is not a plausible account of the decision
today. The Court overrules McMzillan and Harris because
the reasoning of those decisions has been thoroughly under-
mined by intervening decisions and because no significant
reliance interests are at stake that might justify adhering to
their result. Likewise, JUSTICE ALITO exaggerates when
he suggests that this case creates an important “precedent
about precedent.” Post,at 134. Rarely will a claim for stare
decisis be as weak as it is here, where a constitutional rule
of criminal procedure is at issue that a majority of the Court
has previously recognized is incompatible with our broader
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jurisprudence. And finally, JUSTICE ALITO’s contention that
Apprendi and Harris stand on equal footing for stare decisis
purposes, post, at 133-134, 134-135, n., is simply inconsistent
with our last decade of Sixth Amendment jurisprudence.

Because I believe that the Court’s decision to apply Ap-
prendi to mandatory minimums is consistent with stare deci-
sis principles, I join the opinion of the Court.

JUSTICE BREYER, concurring in part and concurring in
the judgment.

Eleven years ago, in Harris v. United States, 536 U. S. 545
(2002), T wrote that “I cannot easily distinguish Apprendi v.
New Jersey, 530 U. S. 466 (2000), from this case in terms of
logic.” Id., at 569 (opinion concurring in part and concur-
ring in judgment). I nonetheless accepted Harris’ holding
because I could “[nJot yet accept [Apprendi’s] rule.” Ibid.
I continue to disagree with Apprendi. See 536 U. S., at 569—
570; United States v. Booker, 543 U. S. 220, 326 (2005) (opin-
ion dissenting in part); Blakely v. Washington, 542 U. S. 296,
328 (2004) (dissenting opinion); Apprendi v. New Jersey, 530
U. S. 466, 555 (2000) (same). But Apprendi has now defined
the relevant legal regime for an additional decade. And, in
my view, the law should no longer tolerate the anomaly that
the Apprendi/Harris distinction creates.

The Court’s basic error in Apprendi, I believe, was its fail-
ure to recognize the law’s traditional distinction between ele-
ments of a crime (facts constituting the crime, typically for
the jury to determine) and sentencing facts (facts affecting
the sentence, often concerning, e. g., the manner in which the
offender committed the crime, and typically for the judge
to determine). The early historical references that this
Court’s opinions have set forth in favor of Apprendi refer to
offense elements, not to sentencing facts. Thus, when Jus-
tice Story wrote that the Sixth Amendment’s guarantee of
trial by jury offered “‘securit[y] against the prejudices of
judges,”” post, at 127 (ROBERTS, C. J., dissenting) (quoting
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Commentaries on the Constitution of the United States § 924,
p. 657 (Abr. 1833)), he was likely referring to elements of a
crime; and the best answer to JUSTICE SCALIA’s implicit
question in Apprendi—what, exactly, does the “right to trial
by jury” guarantee?—is that it guarantees a jury’s determi-
nation of facts that constitute the elements of a crime, 530
U. S., at 498-499 (concurring opinion).

Although I have set forth these minority views before, see
Booker, supra, at 326 (opinion dissenting in part); Blakely,
supra, at 328 (dissenting opinion); Apprendi, supra, at 555
(same), I repeat this point now to make clear why I cannot
accept the dissent’s characterization of the Sixth Amendment
as simply seeking to prevent “judicial overreaching” when
sentencing facts are at issue, post, at 127 (opinion of ROB-
ERTS, C. J.). At the very least, the Amendment seeks to
protect defendants against “the wishes and opinions of the
government” as well. Ibid. (quoting Story, supra, §924, at
657). And, that being so, it seems to me highly anomalous
to read Apprendi as insisting that juries find sentencing
facts that permit a judge to impose a higher sentence while
not insisting that juries find sentencing facts that require a
judge to impose a higher sentence. See Harris, supra, at
569-570 (opinion of BREYER, J.).

To overrule Harris and to apply Apprendi’s basic jury-
determination rule to mandatory minimum sentences would
erase that anomaly. Where a maximum sentence is at
issue, Apprendi means that a judge who wishes to impose a
higher sentence cannot do so unless a jury finds the requisite
statutory factual predicate. Where a mandatory minimum
sentence is at issue, application of Apprendi would mean that
the government cannot force a judge who does not wish to
impose a higher sentence to do so unless a jury finds the
requisite statutory factual predicate. In both instances the
matter concerns higher sentences; in both instances factfind-
ing must trigger the increase; in both instances jury-based
factfinding would act as a check: in the first instance, against
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a sentencing judge wrongly imposing the higher sentence
that the judge believes is appropriate, and in the second in-
stance, against a sentencing judge wrongly being required
to impose the higher sentence that the judge believes is
inappropriate.

While Harris has been the law for 11 years, Apprend:
has been the law for even longer; and I think the time has
come to end this anomaly in Apprendi’s application. Con-
sequently, I vote to overrule Harris. 1 join Parts I, I1I-
B, III-C, and IV of the Court’s opinion and concur in its
judgment.

CHIEF JUSTICE ROBERTS, with whom JUSTICE SCALIA and
JUSTICE KENNEDY join, dissenting.

Suppose a jury convicts a defendant of a crime carrying a
sentence of five to ten years. And suppose the judge says
he would sentence the defendant to five years, but because
he finds that the defendant used a gun during the crime, he
is going to add two years and sentence him to seven. No
one thinks that this violates the defendant’s right to a jury
trial in any way.

Now suppose the legislature says that two years should be
added to the five year minimum, if the judge finds that the
defendant used a gun during the crime. Such a provision
affects the role of the judge—limiting his discretion—but has
no effect on the role of the jury. And because it does not
affect the jury’s role, it does not violate the jury trial guaran-
tee of the Sixth Amendment.

The Framers envisioned the Sixth Amendment as a pro-
tection for defendants from the power of the Government.
The Court transforms it into a protection for judges from
the power of the legislature. For that reason, I respect-
fully dissent.

I

In a steady stream of cases decided over the last 15 years,
this Court has sought to identify the historical understand-
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ing of the Sixth Amendment jury trial right and determine
how that understanding applies to modern sentencing prac-
tice. Our key sources in this task have been 19th-century
treatises and common law cases identifying which facts qual-
ified as “elements” of a crime, and therefore had to be alleged
in the indictment and proved to a jury beyond a reasonable
doubt. See, e. g., Apprendi v. New Jersey, 530 U. S. 466, 476—
483, 489-490, n. 15 (2000) (collecting sources); id., at 501-518
(THOMAS, J., concurring) (same). With remarkable uniform-
ity, those authorities provided that an element was “what-
ever is in law essential to the punishment sought to be in-
flicted.” 1 J. Bishop, Criminal Procedure 50 (2d ed. 1872);
see also Apprendi, supra, at 489, n. 15 (“‘[T]he indictment
must contain an allegation of every fact which is legally es-
sential to the punishment to be inflicted’” (quoting United
States v. Reese, 92 U. S. 214, 232 (1876) (Clifford, J., dissent-
ing))); 1 Bishop, supra, § 87, at 55 (an indictment must include
“any particular fact which the law makes essential to the
punishment”).

Judging that this common law rule best reflects what the
Framers understood the Sixth Amendment jury right to pro-
tect, we have struck down sentencing schemes that were in-
consistent with the rule. In Apprendi, for example, the de-
fendant pleaded guilty to a crime that carried a maximum
sentence of ten years. After his plea, however, the trial
judge determined that the defendant had committed the
crime with a biased purpose. Under a New Jersey law, that
finding allowed the judge to impose up to ten additional
years in prison. Exercising that authority, the judge sen-
tenced the defendant to 12 years. 530 U. S., at 469-471.

Because the sentence was two years longer than would
have been possible without the finding of bias, that find-
ing was “essential to the punishment” imposed. 1 Bishop,
supra, at 50; see Apprendz, 530 U. S., at 491-492. Thus, in
line with the common law rule, we held the New Jersey pro-
cedure unconstitutional. Id., at 497.
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Subsequent cases have worked out how this principle ap-
plies in other contexts, such as capital sentencing regimes,
state and federal sentencing guidelines, or criminal fines.
See Ring v. Arizona, 536 U. S. 584 (2002); Blakely v. Wash-
mgton, 542 U.S. 296 (2004); United States v. Booker, 543
U. S. 220 (2005); Southern Union Co. v. United States, 567
U.S. 343 (2012). Through all of them, we have adhered to
the rule, rooted in the common law understanding described
above, that we laid down in Apprendi: “Other than the fact
of a prior conviction, any fact that increases the penalty for
a crime beyond the prescribed statutory maximum must be
submitted to a jury, and proved beyond a reasonable doubt.”
530 U. S., at 490; see Blakely, supra, at 301 (quoting above
statement); Booker, supra, at 231 (same); Southern Union
Co., supra, at 348 (same); see also Ring, supra, at 588-589
(Sixth Amendment “does not permit a defendant to be ‘ex-
pose[d] . . . to a penalty exceeding the maximum he would
receive if punished according to the facts reflected in the
jury verdict alone’” (quoting Apprendi, supra, at 483; alter-
ations in original)).

We have embraced this 19th-century common law rule
based not only on a judgment that it reflects the understand-
ing in place when the Sixth Amendment was ratified, but
also on the “need to give intelligible content to the right
of jury trial.” Blakely, supra, at 305. As JUSTICE SCALIA
wrote in Apprendi, it is unclear “what the right to trial by
jury does guarantee if . . . it does not guarantee . . . the
right to have a jury determine those facts that determine
the maximum sentence the law allows.” 530 U. S., at 498-
499 (concurring opinion).

After all, if a judge’s factfinding could authorize a sentence
beyond that allowed by the jury’s verdict alone, the jury trial
would be “a mere preliminary to a judicial inquisition into
the facts of the crime the State actually seeks to punish.”
Blakely, supra, at 306-307. The Framers clearly envisioned
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a more robust role for the jury. They appreciated the dan-
ger inherent in allowing “justices . . . named by the crown”
to “imprison, dispatch, or exile any man that was obnoxious
to the government, by an instant declaration, that such is
their will and pleasure.” 4 W. Blackstone, Commentaries on
the Laws of England 343 (1769). To guard against this “vio-
lence and partiality of judges appointed by the crown,” the
common law “wisely placed th[e] strong . . . barrier, of . . .
trial by jury, between the liberties of the people, and the
prerogative of the crown.” Ibid. The Sixth Amendment
therefore provided for trial by jury as a “double security,
against the prejudices of judges, who may partake of the
wishes and opinions of the government, and against the pas-
sions of the multitude, who may demand their victim with
a clamorous precipitancy.” J. Story, Commentaries on the
Constitution of the United States §924, p. 657 (Abr. 1833);
see also The Federalist No. 83, p. 499 (C. Rossiter ed. 1961)
(A. Hamilton) (discussing criminal jury trial as a protection
against “judicial despotism”). Our holdings that a judge
may not sentence a defendant to more than the jury has au-
thorized properly preserve the jury right as a guard against
judicial overreaching.
II

There is no such risk of judicial overreaching here. Under
18 U. S. C. §924(c)(1)(A)(i), the jury’s verdict fully authorized
the judge to impose a sentence of anywhere from five years
to life in prison. No additional finding of fact was “essen-
tial” to any punishment within the range. After rendering
the verdict, the jury’s role was completed, it was discharged,
and the judge began the process of determining where
within that range to set Alleyne’s sentence.

Everyone agrees that in making that determination, the
judge was free to consider any relevant facts about the of-
fense and offender, including facts not found by the jury be-
yond a reasonable doubt.


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


128 ALLEYNE ». UNITED STATES

ROBERTS, C. J., dissenting

“[Bloth before and since the American colonies became
a nation, courts . . . practiced a policy under which a
sentencing judge could exercise a wide discretion in the
sources and types of evidence used to assist him in de-
termining the kind and extent of punishment to be im-
posed within limits fixed by law.” Williams v. New
York, 337 U. S. 241, 246 (1949).

As Apprendi itself recognized, “nothing in this history sug-
gests that it is impermissible for judges to exercise discre-
tion—taking into consideration various factors relating both
to offense and offender—in imposing a judgment within the
range prescribed by statute.” 530 U.S., at 481 (emphasis
deleted); see also Dillon v. United States, 560 U. S. 817, 828—
829 (2010). And the majority does not dispute the point.
Ante, at 116 (“Our ruling today does not mean that any fact
that influences judicial discretion must be found by a jury.”).
Thus, under the majority’s rule, in the absence of a statutory
mandatory minimum, there would have been no constitu-
tional problem had the judge, exercising the discretion given
him by the jury’s verdict, decided that seven years in prison
was the appropriate penalty for the crime because of his
finding that the firearm had been brandished during the
offense.

In my view, that is enough to resolve this case. The jury’s
verdict authorized the judge to impose the precise sentence
he imposed for the precise factual reason he imposed it. As
we have recognized twice before, the Sixth Amendment de-
mands nothing more. See Harris v. United States, 536 U. S.
545, 568-569 (2002); McMillan v. Pennsylvania, 477 U. S. 79,
93 (1986).

I11

This approach is entirely consistent with Apprendi. As 1
have explained, Apprend?’s constraint on the normal legisla-
tive control of criminal procedure draws its legitimacy from
two primary principles: (1) common law understandings of
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the “elements” of a crime, and (2) the need to preserve the
jury as a “strong barrier” between defendants and the State.
Neither of those principles supports the rule the majority
adopts today.

First, there is no body of historical evidence supporting
today’s new rule. The majority does not identify a single
case holding that a fact affecting only the sentencing floor
qualified as an element or had to be found by a jury, nor does
it point to any treatise language to that effect. Ante, at
109-111. To be sure, the relatively recent vintage of manda-
tory minimum sentencing enhancements means that few, if
any, 19th-century courts would have encountered such a fact
pattern. So I do not mean to suggest that the absence of
historical condemnation of the practice conclusively estab-
lishes its constitutionality today. But given that Apprendi’s
rule rests heavily on affirmative historical evidence about
the practices to which we have previously applied it, the lack
of such evidence on statutory minimums is a good reason not
to extend it here.

Nor does the majority’s extension of Apprendi do anything
to preserve the role of the jury as a safeguard between the
defendant and the State. That is because even if a jury does
not find that the firearm was brandished, a judge can do so
and impose a harsher sentence because of his finding, so long
as that sentence remains under the statutory maximum.
The question here is about the power of judges, not juries.
Under the rule in place until today, a legislature could tell
judges that certain facts carried certain weight, and re-
quire the judge to devise a sentence based on that weight—
so long as the sentence remained within the range author-
ized by the jury. Now, in the name of the jury right that
formed a barrier between the defendant and the State, the
majority has erected a barrier between judges and legisla-
tures, establishing that discretionary sentencing is the do-
main of judges. Legislatures must keep their respectful
distance.
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I find this new rule impossible to square with the historical
understanding of the jury right as a defense from judges,
not a defense of judges. See Apprendi, supra, at 498
(ScALIA, J., concurring) (“Judges, it is sometimes necessary
to remind ourselves, are part of the State”). Just as the
Sixth Amendment “limits judicial power only to the extent
that the claimed judicial power infringes on the province of
the jury,” Blakely, 542 U. S., at 308, so too it limits legislative
power only to the extent that power infringes on the prov-
ince of the jury. Because the claimed infringement here is
on the province of the judge, not the jury, the jury right has
no work to do.

v

The majority offers several arguments to the contrary. I
do not find them persuasive.

First, the majority asserts that “because the legally pre-
scribed range is the penalty affixed to the crime, it follows
that a fact increasing either end of the range produces a new
penalty and constitutes an ingredient of the offense.” Ante,
at 112 (citation omitted). The syllogism trips out of the gate,
for its first premise—that the constitutionally relevant “pen-
alty” includes the bottom end of the statutory range—simply
assumes the answer to the question presented. Neither of
the historical sources to which the majority points gives an
answer: The Bishop treatise speaks only to situations in
which “a statute prescribes a particular punishment,” not a
range of possible punishments. 1 Bishop, Criminal Proce-
dure §598, at 360-361. The Wharton treatise is similarly
unhelpful, focusing on statutes that change the maximum or
alter the nature of the common law crime. See 1 F. Whar-
ton, Criminal Law §371, p. 291 (rev. 7th ed. 1874). The
sources provided in the Apprendi concurrence offer no sup-
port, for as already discussed, we lack historical evidence
about the treatment of facts that altered only the floor of a
sentencing range.
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Second, the majority observes that “criminal statutes have
long specified both the floor and ceiling of sentence ranges,
which is evidence that both define the legally prescribed pen-
alty.” Ante,at 112. Again, though, this simply assumes the
core premise: that the constitutionally relevant “penalty” in-
volves both the statutory minimum and the maximum. Un-
less one accepts that premise on faith, the fact that statutes
have long specified both floor and ceiling is evidence of noth-
ing more than that statutes have long specified both the floor
and the ceiling. Nor does it help to say that “the floor of a
mandatory range is as relevant to wrongdoers as the ceiling.”
Ante, at 113. The meaning of the Sixth Amendment does
not turn on what wrongdoers care about most.

More importantly, legal rules frequently focus on the maxi-
mum sentence while ignoring the minimum, even though
both are “relevant” to punishment. Closest to this case, the
question whether the jury right applies at all turns on
whether the maximum sentence exceeds six months—not,
say, whether the minimum punishment involves time in
prison. Blanton v. North Las Vegas, 489 U.S. 538, 543
(1989); see also Lewis v. United States, 518 U. S. 322, 326
(1996) (“In evaluating the seriousness of the offense, we place
primary emphasis on the maximum prison term authorized”).
Likewise, the rights to vote and to bear arms are typically
denied to felons—that is, those convicted of a crime with a
maximum sentence of more than one year in prison. See
Richardson v. Ramirez, 418 U. S. 24, 48 (1974); District of
Columbia v. Heller, 554 U. S. 570, 626 (2008); Black’s Law
Dictionary 694 (9th ed. 2009). Examples of other distine-
tions turning only on maximum penalties abound, as in cases
of recidivism enhancements that apply only to prior convie-
tions with a maximum sentence of more than a specified
number of years. See, e.g., 18 U.S. C. §924(e)(2). That a
minimum sentence is “relevant” to punishment, and that a
statute defines it, does not mean it must be treated the same
as the maximum sentence the law allows.
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Third, the majority offers that “it is impossible to dispute
that facts increasing the legally prescribed floor aggravate
the punishment.” Amnte, at 113. This argument proves too
much, for it would apply with equal force to any fact which
leads the judge, in the exercise of his own discretion, to
choose a penalty higher than he otherwise would have cho-
sen. The majority nowhere explains what it is about the
jury right that bars a determination by Congress that bran-
dishing (or any other fact) makes an offense worth two extra
years, but not an identical determination by a judge. Sim-
ply calling one “aggravation” and the other “discretion” does
not do the trick.

Fourth, the majority argues that “[i]t is no answer to say
that the defendant could have received the same sentence
with or without” a particular factual finding, pointing out
“that a defendant could not be convicted and sentenced for
assault, if the jury only finds the facts for larceny, even if the
punishments prescribed for each crime are identical.” Ante,
at 115. In that hypothetical case, the legislature has chosen
to define two crimes with two different sets of elements.
Courts must, of course, respect that legislative judgment.
But that tells us nothing about when courts can override
the legislature’s decision not to create separate crimes, and
instead to treat a particular fact as a trigger for a minimum
sentence within the already-authorized range.

* * *

I will not quibble with the majority’s application of our
stare decisis precedents. But because I believe the majori-
ty’s new rule—safeguarding the power of judges, not ju-
ries—finds no support in the history or purpose of the Sixth
Amendment, I respectfully dissent.

JUSTICE ALITO, dissenting.

The Court overrules a well-entrenched precedent with
barely a mention of stare decisis. See ante, at 116, n. 6.
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Stare decisis is, of course, not an “inexorable command” in
the field of constitutional law. Paymne v. Tennessee, 501 U. S.
808, 828 (1991). Nevertheless, the Court ought to be con-
sistent in its willingness to reconsider precedent. If Harris
v. United States, 536 U. S. 545 (2002), and McMillan v. Penn-
sylvania, 477 U.S. 79 (1986), can be cast aside simply be-
cause a majority of this Court now disagrees with them, that
same approach may properly be followed in future cases.
See Arizona v. Gant, 556 U. S. 332, 358-364 (2009) (ALITO,
J., dissenting).

If the Court is of a mind to reconsider existing precedent,
a prime candidate should be Apprendi v. New Jersey, 530
U. S. 466 (2000). Although Apprend: purported to rely on
the original understanding of the jury trial right, there are
strong reasons to question the Court’s analysis on that point.
See, e.g., Bibas, Judicial Fact-Finding and Sentence En-
hancements in a World of Guilty Pleas, 110 Yale L. J. 1097,
1123-1132 (2001) (critiquing the historical evidence relied
upon by the Apprendi majority and concurrence, and con-
cluding (1) that the “broad judicial discretion” characteris-
tic of 18th-century common-law misdemeanor sentencing
“undercuts the suggestion that sentencing was the sacred
province of juries alone,” (2) that even the “nineteenth-
century tradition was not uniform, suggesting that the com-
mon law had no fixed rule on the subject,” and (3) that
“no eighteenth-century evidence link[ed] this [nineteenth-
century] tradition back to the time of the Founding”); Lit-
tle & Chen, The Lost History of Apprendi and the Blakely
Petition for Rehearing, 17 Fed. Sentencing Rep. 69, 69-74
(2004) (“Blakely and Apprendi were undoubtedly founded on
an erroneous historical understanding of the Framers’ views
in 1790 when they wrote the 6th Amendment’s jury-trial
guarantee. The fact that the Framers themselves wrote
over a dozen indeterminate sentencing ranges in the first
federal crime bill (see 1 Stat. 112-118 . . . ), has simply been
overlooked by the Court”); Mitchell, Apprends’s Domain,
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2006 S. Ct. Rev. 297, 298-299 (2006) (arguing, in the context
of defending a broader conception of the jury right, that “Ap-
prendi’s historical claim that sentencing enhancements were
treated as ‘elements’ of offenses whenever they increased
a defendant’s maximum punishment is demonstrably mis-
taken” and that “the platitudes from Joel Prentiss Bishop’s
nineteenth-century treatises, which the pro-Apprendi Jus-
tices repeatedly invoke to support this assertion [that sen-
tencing enhancements that increased a maximum punish-
ment were treated as elements of the offense], are patently
false and did not accurately describe the law in actual court
decisions of that era” (footnotes omitted)).

The Court’s decision creates a precedent about precedent
that may have greater precedential effect than the dubious
decisions on which it relies.*

*Speaking for herself, JUSTICE GINSBURG, and JUSTICE KAGAN—but
not for the Court—JUSTICE SOTOMAYOR argues that Harris’ stare decisis
value is undermined by the subsequent reasoning of the Court’s Apprendi
line of cases and by the fact that no one rationale in Harris commanded
five votes. I disagree.

In my view, Harris’ force is not vitiated by the Court’s Apprendi line
of cases, for two reasons. First, that line of cases is predicated on a pur-
ported Sixth Amendment requirement that juries find facts that increase
maximum penalties, not mandatory minimums. Accordingly, as THE
CHIEF JUSTICE’s dissent persuasively explains, ante, at 124-130, Apprend:
and its progeny have no impact on the distinct question resolved by Har-
r1s, which does not bear on the jury right. Second, the Apprendi line is
now too intellectually incoherent to undermine any “contrary” precedents.
If the rationale of Apprendi—which, as broadly construed by the Court in
this case, is that “[ajny fact that, by law, increases the penalty for a crime
is an ‘element’ that must be submitted to the jury and found beyond a
reasonable doubt,” ante, at 103—were taken seriously, discretionary sen-
tencing, as prescribed by 18 U. S. C. §3553(a), should also be held to violate
the Sixth Amendment. But a majority of the Court has not been willing
to go where its reasoning leads.

Nor can it be correct to say that “Harris in no way strengthens the
force of stare decisis in this case” because a “‘majority of the Court ex-
pressly disagreed with the rationale of [a] plurality.’” Ante, at 120-121
(SOTOMAYOR, J., concurring) (quoting Seminole Tribe of Fla. v. Florida,
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517 U. S. 44, 66 (1996)). Decisions in which no one rationale commands a
majority of the Court—including prominent decisions based on the views
of a single Justice—are often thought to have precedential effect. See,
e. 9., United States v. Booker, 543 U. S. 220 (2005); Regents of Univ. of Cal.
v. Bakke, 438 U. S. 265, 269-272 (1978) (opinion of Powell, J.). And, of
course, if Harris is not entitled to stare decisis weight, then neither is the
Court’s opinion in this case. After all, only four Members of the Court
think that the Court’s holding is the correct reading of the Constitution.
See ante, at 122-123 (BREYER, J., concurring in part and concurring in
judgment).

As she concedes, ante, at 120-121, JUSTICE SOTOMAYOR’s concurrence is
necessarily selective in its discussion of the factors that the Court has
previously found to be relevant to the application of stare decisis. For
example, she does not argue—presumably because there is no good argu-
ment to be made—that Harris and McMillan v. Pennsylvania, 477 U. S.
79 (1986) (which provide the framework under which eriminal prosecutions
have been carried out for at least the past 27 years) have proved “‘un-
workable.””  Vieth v. Jubelirer, 541 U. S. 267, 306 (2004) (plurality opin-
ion) (quoting Paymne v. Tennessee, 501 U. S. 808, 827 (1991)). Nor does she
contend that “circumstances” outside the Court “have changed so radically
as to undermine [Harris’] critical factual assumptions.” Randall v. Sor-
rell, 548 U. S. 230, 244 (2006) (plurality opinion). Indeed, no party or ami-
cus has cited any such circumstances.

In short, other than the fact that there are currently five Justices willing
to vote to overrule Harris, and not five Justices willing to overrule Ap-
prendi, there is no compelling reason why the Court overrules the former
rather than the latter. If the opportunity arises in the future to overrule
Apprendi or the present case—both of which presumably involve “proce-
dural rules . . . that do not govern primary conduct and do not implicate
the reliance interests of private parties,” ante, at 119 (SOTOMAYOR, J., con-
curring)—the precedent the Court sets today will be relevant to the issue
of stare decisis.
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FEDERAL TRADE COMMISSION ». ACTAVIS, INC.,
ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 12-416. Argued March 25, 2013—Decided June 17, 2013

The Drug Price Competition and Patent Term Restoration Act of 1984
(Hatch-Waxman Act) creates special procedures for identifying and re-
solving patent disputes between brand-name and generic drug manufac-
turers, one of which requires a prospective generic manufacturer to
assure the Food and Drug Administration (FDA) that it will not infringe
the brand-name’s patents. One way to provide such assurance (the
“paragraph IV” route) is by certifying that any listed, relevant patent
“is invalid or will not be infringed by the manufacture, use, or sale” of
the generic drug. 21 U.S. C. §355(j)2)(A)(vii)(IV).

Respondent Solvay Pharmaceuticals obtained a patent for its ap-
proved brand-name drug AndroGel. Subsequently, respondents Ac-
tavis and Paddock filed applications for generic drugs modeled after
AndroGel and certified under paragraph IV that Solvay’s patent was
invalid and that their drugs did not infringe it. Solvay sued Actavis
and Paddock, claiming patent infringement. See 35 U.S.C. §271(e)
(2)(A). The FDA eventually approved Actavis’ generic product, but
instead of bringing its drug to market, Actavis entered into a “reverse
payment” settlement agreement with Solvay, agreeing not to bring its
generic to market for a specified number of years and agreeing to pro-
mote AndroGel to doctors in exchange for millions of dollars. Paddock
made a similar agreement with Solvay, as did respondent Par, another
manufacturer aligned in the patent litigation with Paddock.

The Federal Trade Commission (FTC) filed suit, alleging that re-
spondents violated §5 of the Federal Trade Commission Act by unlaw-
fully agreeing to abandon their patent challenges, to refrain from
launching their low-cost generic drugs, and to share in Solvay’s monop-
oly profits. The District Court dismissed the complaint. The Eleventh
Circuit concluded that as long as the anticompetitive effects of a settle-
ment fall within the scope of the patent’s exclusionary potential, the
settlement is immune from antitrust attack. Noting that the FTC had
not alleged that the challenged agreements excluded competition to a
greater extent than would the patent, if valid, it affirmed the complaint’s
dismissal. It further recognized that if parties to this sort of case do
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not settle, a court might declare a patent invalid. But since public pol-
icy favors the settlement of disputes, it held that courts could not re-
quire parties to continue to litigate in order to avoid antitrust liability.

Held: The Eleventh Circuit erred in affirming the dismissal of the FTC’s
complaint. Pp. 147-160.

(@) Although the anticompetitive effects of the reverse settlement
agreement might fall within the scope of the exclusionary potential of
Solvay’s patent, this does not immunize the agreement from antitrust
attack. For one thing, to refer simply to what the holder of a valid
patent could do does not by itself answer the antitrust question. Here,
the paragraph IV litigation put the patent’s validity and preclusive
scope at issue, and the parties’ settlement—in which, the FTC alleges,
the plaintiff agreed to pay the defendants millions to stay out of its
market, even though the defendants had no monetary claim against the
plaintiff—ended that litigation. That form of settlement is unusual, and
there is reason for concern that such settlements tend to have significant
adverse effects on competition. It would be incongruous to determine
antitrust legality by measuring the settlement’s anticompetitive effects
solely against patent law policy, and not against procompetitive antitrust
policies as well. Both are relevant in determining the scope of monop-
oly and antitrust immunity conferred by a patent, see, e.g., United
States v. Line Material Co., 333 U.S. 287, 310, 311, and the antitrust
question should be answered by considering traditional antitrust fac-
tors. For another thing, this Court’s precedents make clear that
patent-related settlement agreements can sometimes violate the anti-
trust laws. See, e. g., United States v. Singer Mfg. Co., 374 U. S. 174;
United States v. New Wrinkle, Inc., 342 U. S. 371; Standard Oil Co.
(Indiana) v. United States, 283 U. S. 163. Finally, the Hatch-Waxman
Act’s general procompetitive thrust—facilitating challenges to a patent’s
validity and requiring parties to a paragraph IV dispute to report settle-
ment terms to federal antitrust regulators—suggests a view contrary
to the Eleventh Circuit’s. Pp. 147-153.

(b) While the Eleventh Circuit’s conclusion finds some support in a
general legal policy favoring the settlement of disputes, its related un-
derlying practical concern consists of its fear that antitrust scrutiny of
a reverse payment agreement would require the parties to engage in
time-consuming, complex, and expensive litigation to demonstrate what
would have happened to competition absent the settlement. However,
five sets of considerations lead to the conclusion that this concern should
not determine the result here and that the FTC should have been given
the opportunity to prove its antitrust claim. First, the specific re-
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straint at issue has the “potential for genuine adverse effects on compe-
tition.” FTC v. Indiana Federation of Dentists, 476 U. S. 447, 460-461.
Payment for staying out of the market keeps prices at patentee-set lev-
els and divides the benefit between the patentee and the challenger,
while the consumer loses. And two Hatch-Waxman Act features—the
180-day exclusive-right-to-sell advantage given to the first paragraph
IV challenger to win FDA approval, §355(j)(5)(B)(iv), and the roughly
30-month period that the subsequent manufacturers would be required
to wait out before winning FDA approval, §355(j)(5)(B)(iii)—mean that
a reverse settlement agreement with the first filer removes from consid-
eration the manufacturer most likely to introduce competition quickly.
Second, these anticompetitive consequences will at least sometimes
prove unjustified. There may be justifications for reverse payment that
are not the result of having sought or brought about anticompetitive
consequences, but that does not justify dismissing the FTC’s complaint
without examining the potential justifications. Third, where a reverse
payment threatens to work unjustified anticompetitive harm, the pat-
entee likely has the power to bring about that harm in practice. The
size of the payment from a branded drug manufacturer to a generic
challenger is a strong indicator of such power. Fourth, an antitrust
action is likely to prove more feasible administratively than the Elev-
enth Circuit believed. It is normally not necessary to litigate patent
validity to answer the antitrust question. A large, unexplained reverse
payment can provide a workable surrogate for a patent’s weakness, all
without forcing a court to conduct a detailed exploration of the patent’s
validity. Fifth, the fact that a large, unjustified reverse payment risks
antitrust liability does not prevent litigating parties from settling their
lawsuits. As in other industries, they may settle in other ways, e. g.,
by allowing the generic manufacturer to enter the patentee’s market
before the patent expires without the patentee’s paying the challenger
to stay out prior to that point. Pp. 153-158.

(c) This Court declines to hold that reverse payment settlement
agreements are presumptively unlawful. Courts reviewing such agree-
ments should proceed by applying the “rule of reason,” rather than
under a “quick look” approach. See California Dental Assn. v. FTC,
526 U. S. 756, 775, n. 12. Pp. 1568-160.

677 F. 3d 1298, reversed and remanded.

BREYER, J., delivered the opinion of the Court, in which KENNEDY,
GINSBURG, SOTOMAYOR, and KAGAN, JJ., joined. ROBERTS, C. J., filed a
dissenting opinion, in which SCALIA and THOMAS, JJ., joined, post, p. 160.
ALITO, J., took no part in the consideration or decision of the case.
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Counsel

Deputy Solicitor General Stewart argued the cause for
petitioner. With him on the briefs were Solicitor General
Verrilli, Acting Assistant Attorney General Hesse, Benja-
min J. Horwich, David C. Shonka, John F. Daly, and Mark
S. Hegedus.

Jeffrey 1. Weinberger argued the cause for respondents.
With him on the brief for respondent Solvay Pharmaceuti-
cals, Inc., were Stuart N. Senator, Adam R. Lawton, Rohit
K. Singla, and Michelle T. Friedland. Clifford M. Sloan,
Steven C. Sunshine, Julia K. York, and David A. Buchen
filed a brief for respondent Actavis, Inc. Eric Grannon, J.
Mark Gidley, and Ryan M. Christian filed a brief for re-
spondents Par Pharmaceutical Companies, Inc., et al.*

*Briefs of amict curiae urging reversal were filed for the State of New
York et al. by Eric T. Schneiderman, Attorney General of New York,
Barbara D. Underwood, Solicitor General, Richard Dearing, Deputy Solic-
itor General, Elinor Hoffmann, Assistant Attorney General, and Andrew
B. Ayers, Assistant Solicitor General, and by the Attorneys General for
their respective jurisdictions as follows: Tom C. Horne of Arizona, Dustin
McDaniel of Arkansas, Kamala D. Harris of California, John W. Suthers
of Colorado, George Jepsen of Connecticut, Joseph R. Biden III of Dela-
ware, Irvin B. Nathan of the District of Columbia, David M. Louie of
Hawaii, Lawrence G. Wasden of 1daho, Lisa Madigan of Illinois, Thomas
J. Miller of Towa, Jack Conway of Kentucky, James D. “Buddy” Caldwell
of Louisiana, Janet T. Mills of Maine, Douglas F. Gansler of Maryland,
Martha Coakley of Massachusetts, Bill Schuette of Michigan, Lori Swan-
son of Minnesota, Jim Hood of Mississippi, Chris Koster of Missouri, Cath-
erine Cortez Masto of Nevada, Michael A. Delaney of New Hampshire,
Gary K. King of New Mexico, Roy Cooper of North Carolina, Wayne Sten-
ehjem of North Dakota, Michael DeWine of Ohio, Ellen F. Rosenblum of
Oregon, Kathleen G. Kane of Pennsylvania, Luis Sdnchez Betances of
Puerto Rico, Peter F. Kilmartin of Rhode Island, Alan Wilson of South
Carolina, Marty J. Jackley of South Dakota, Robert E. Cooper, Jr., of Ten-
nessee, John E. Swallow of Utah, William H. Sorrell of Vermont, Robert
W. Ferguson of Washington, and Gregory A. Phillips of Wyoming; for
AARP et al. by Kenneth W. Zeller, Stuart R. Cohen, and Michael Schus-
ter; for Apotex, Inc., by Robert B. Breisblatt, Howard R. Rubin, Robert
T. Smith, and Howard Langer; for Knowledge Ecology International by
Krista L. Cox; for Louisiana Wholesale Drug Co., Inc., et al. by Thomas C.
Goldstein, Barry L. Refsin, Monica L. Rebuck, Bruce E. Gerstein, Joseph
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Opinion of the Court

JUSTICE BREYER delivered the opinion of the Court.

Company A sues Company B for patent infringement.
The two companies settle under terms that require (1) Com-
pany B, the claimed infringer, not to produce the patented
product until the patent’s term expires, and (2) Company A,
the patentee, to pay B many millions of dollars. Because

Opper, David F. Sorensen, Daniel C. Simons, and Scott E. Perwin; for the
Public Patent Foundation by Daniel B. Ravicher; for Representative
Henry A. Waxman by Scott L. Nelson and Allison M. Zieve; and for 118
Law, Economics, and Business Professors et al. by Mark A. Lemley,
pro se, William H. Neukom, and Michael A. Carvier, pro se.

Briefs of amici curiae urging affirmance were filed for the American
Intellectual Property Law Association by Steven G. Bradbury and Jeffrey
1. D. Lewis; for Bayer AG et al. by Phillip A. Proger, Kevin D. McDonald,
and Lawrence D. Rosenberg; for Enavail, LL.C, by Justin J. Hasford; for
Generic Manufacturer Upsher-Smith Laboratories, Inc., et al. by Jay
P. Lefkowitz, Karen N. Walker, and John C. O’Quinn; for the Generic
Pharmaceutical Association by William M. Jay and Christopher T. Hold-
ing; for Health Economics and Law Professors by Stephen Cowen; for the
Intellectual Property Owners Association by Robert P. Taylor, Diane E.
Bieri, Richard F. Phillips, and Kevin H. Rhodes; for Mediation and Nego-
tiation Professionals by Thomas A. Doyle, Michael A. Pollard, and Evrin
M. Maus; for Merck & Co., Inc., by Kannon K. Shanmugam, Adam L.
Perlman, C. J. Mahoney, James M. McDonald, John W. Nields, Jr., Alan
M. Wiseman, and William J. O’Shaughnessy; for the National Association
of Manufacturers by Martin S. Kaufman and Quentin Riegel; for the New
York Intellectual Property Law Association by Thomas J. Kowalski, John
C. Cleary, David F. Ryan, Charles R. Hoffmann, and Robert J. Rando; for
the Pharmaceutical Research and Manufacturers of America by Douglas
Hallward-Driemeier, Mark S. Popofsky, Melissa B. Kimmel, and Eliza-
beth N. Dewar; for Shire ple by Robert A. Long, Jr., George F. Pappas,
and Paul J. Berman; for the Washington Legal Foundation by Kevin D.
McDonald, Cory L. Andrews, and Richard A. Samp; and for Gregory
Dolin et al. by Edward G. Biester III and Robert Byer.

Briefs of amici curiae were filed for America’s Health Insurance Plans
by Richard W. Cohen; for Antitrust Economists by William F. Cavan-
augh, Scott B. Howard, Leslie E. John, and Jason A. Leckerman; for the
National Association of Chain Drug Stores by Steve D. Shadowen, Don L.
Bell II, and Mary Ellen Fleck; and for David W. Opderbeck et al. by
David E. De Lorenzi.
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the settlement requires the patentee to pay the alleged in-
fringer, rather than the other way around, this kind of settle-
ment agreement is often called a “reverse payment” settle-
ment agreement. And the basic question here is whether
such an agreement can sometimes unreasonably diminish
competition in violation of the antitrust laws. See, e. g., 15
U.S. C. §1 (Sherman Act prohibition of “restraint[s] of trade
or commerce”). Cf. Palmer v. BRG of Ga., Inc., 498 U. S. 46
(1990) (per curiam) (invalidating agreement not to compete).

In this case, the Eleventh Circuit dismissed a Federal
Trade Commission (FTC or Commission) complaint claiming
that a particular reverse payment settlement agreement vio-
lated the antitrust laws. In doing so, the Circuit stated that
a reverse payment settlement agreement generally is “im-
mune from antitrust attack so long as its anticompetitive ef-
fects fall within the scope of the exclusionary potential of the
patent.” FTC v. Watson Pharmaceuticals, Inc., 677 F. 3d
1298, 1312 (2012). And since the alleged infringer’s promise
not to enter the patentee’s market expired before the pat-
ent’s term ended, the Circuit found the agreement legal and
dismissed the FTC complaint. Id., at 1315. In our view,
however, reverse payment settlements such as the agree-
ment alleged in the complaint before us can sometimes
violate the antitrust laws. We consequently hold that the
Eleventh Circuit should have allowed the FTC’s lawsuit to
proceed.

I

A

Apparently most if not all reverse payment settlement
agreements arise in the context of pharmaceutical drug reg-
ulation, and specifically in the context of suits brought under
statutory provisions allowing a generic drug manufacturer
(seeking speedy marketing approval) to challenge the valid-
ity of a patent owned by an already-approved brand-name
drug owner. See Brief for Petitioner 29; 12 P. Areeda &
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H. Hovenkamp, Antitrust Law §2046, p. 338 (3d ed. 2012)
(hereinafter Areeda); Hovenkamp, Sensible Antitrust Rules
for Pharmaceutical Competition, 39 U. S. F. L. Rev. 11,
24 (2004). We consequently describe four key features of
the relevant drug-regulatory framework established by the
Drug Price Competition and Patent Term Restoration Act
of 1984, 98 Stat. 1585, as amended. That Act is commonly
known as the Hatch-Waxman Act.

First, a drug manufacturer, wishing to market a new pre-
scription drug, must submit a New Drug Application to the
federal Food and Drug Administration (FDA) and undergo a
long, comprehensive, and costly testing process, after which,
if successful, the manufacturer will receive marketing ap-
proval from the FDA. See 21 U. S. C. §355(b)(1) (requiring,
among other things, “full reports of investigations” into
safety and effectiveness; “a full list of the articles used as
components”; and a “full description” of how the drug is man-
ufactured, processed, and packed).

Second, once the FDA has approved a brand-name drug
for marketing, a manufacturer of a generic drug can obtain
similar marketing approval through use of abbreviated pro-
cedures. The Hatch-Waxman Act permits a generic manu-
facturer to file an Abbreviated New Drug Application speci-
fying that the generic has the “same active ingredients as,”
and is “biologically equivalent” to, the already-approved
brand-name drug. Caraco Pharmaceutical Laboratories,
Ltd. v. Novo Nordisk A/S, 566 U.S. 399, 405 (2012) (citing
21 U. S. C. §8355(j)(2)(A)(ii), (iv)). In this way the generic
manufacturer can obtain approval while avoiding the “costly
and time-consuming studies” needed to obtain approval “for
a pioneer drug.” See Eli Lilly & Co. v. Medtronic, Inc.,
496 U.S. 661, 676 (1990). The Hatch-Waxman process, by
allowing the generic to piggyback on the pioneer’s approval
efforts, “speed[s] the introduction of low-cost generic drugs
to market,” Caraco, supra, at 405, thereby furthering drug
competition.
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Third, the Hatch-Waxman Act sets forth special proce-
dures for identifying, and resolving, related patent disputes.
It requires the pioneer brand-name manufacturer to list in
its New Drug Application the “number and the expiration
date” of any relevant patent. See 21 U.S.C. §355(b)(1).
And it requires the generic manufacturer in its Abbreviated
New Drug Application to “assure the FDA” that the generic
“will not infringe” the brand-name’s patents. See Caraco,
supra, at 406.

The generic can provide this assurance in one of several
ways. See 21 U.S. C. §355(j)(2)(A)(vii). It can certify that
the brand-name manufacturer has not listed any relevant
patents. It can certify that any relevant patents have ex-
pired. It can request approval to market beginning when
any still-in-force patents expire. Or, it can certify that any
listed, relevant patent “is invalid or will not be infringed
by the manufacture, use, or sale” of the drug described in
the Abbreviated New Drug Application. See §355(j)(2)
(A)(vii)(IV). Taking this last-mentioned route (called the
“paragraph IV” route), automatically counts as patent in-
fringement, see 35 U. S. C. §271(e)(2)(A) (2006 ed., Supp. V),
and often “means provoking litigation.” Caraco, supra, at
407. If the brand-name patentee brings an infringement
suit within 45 days, the FDA then must withhold approving
the generic, usually for a 30-month period, while the parties
litigate patent validity (or infringement) in court. If the
courts decide the matter within that period, the FDA follows
that determination; if they do not, the FDA may go forward
and give approval to market the generic product. See 21
U. S. C. §355(j)(5)(B)(iii).

Fourth, Hatch-Waxman provides a special incentive for a
generic to be the first to file an Abbreviated New Drug Ap-
plication taking the paragraph IV route. That applicant
will enjoy a period of 180 days of exclusivity (from the first
commercial marketing of its drug). See §355(j)(5)(B)@iv)
(establishing exclusivity period). During that period of ex-
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clusivity no other generic can compete with the brand-name
drug. If the first-to-file generic manufacturer can overcome
any patent obstacle and bring the generic to market, this
180-day period of exclusivity can prove valuable, possibly
“worth several hundred million dollars.” Hemphill, Paying
for Delay: Pharmaceutical Patent Settlement as a Regula-
tory Design Problem, 81 N. Y. U. L. Rev. 1553, 1579 (2006).
Indeed, the Generic Pharmaceutical Association said in 2006
that the “‘vast majority of potential profits for a generic
drug manufacturer materialize during the 180-day exclusiv-
ity period.”” Brief for Petitioner 6 (quoting statement).
The 180-day exclusivity period, however, can belong only to
the first generic to file. Should that first-to-file generic for-
feit the exclusivity right in one of the ways specified by stat-
ute, no other generic can obtain it. See §355(j)(5)(D).

B
1

In 1999, Solvay Pharmaceuticals, a respondent here, filed
a New Drug Application for a brand-name drug called An-
droGel. The FDA approved the application in 2000. In
2003, Solvay obtained a relevant patent and disclosed that
fact to the FDA, 677 F. 3d, at 1308, as Hatch-Waxman re-
quires. See §355(c)(2) (requiring, in addition, that the FDA
must publish new patent information upon submission).

Later the same year another respondent, Actavis, Inc.
(then known as Watson Pharmaceuticals), filed an Abbrevi-
ated New Drug Application for a generic drug modeled after
AndroGel. Subsequently, Paddock Laboratories, also a re-
spondent, separately filed an Abbreviated New Drug Appli-
cation for its own generic product. Both Actavis and Pad-
dock certified under paragraph IV that Solvay’s listed patent
was invalid and their drugs did not infringe it. A fourth
manufacturer, Par Pharmaceutical, likewise a respondent,
did not file an application of its own but joined forces with
Paddock, agreeing to share the patent-litigation costs in re-
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turn for a share of profits if Paddock obtained approval for
its generic drug.

Solvay initiated paragraph IV patent litigation against Ac-
tavis and Paddock. Thirty months later the FDA approved
Actavis’ first-to-file generic product, but, in 2006, the patent-
litigation parties all settled. Under the terms of the settle-
ment Actavis agreed that it would not bring its generic to
market until August 31, 2015, 65 months before Solvay’s pat-
ent expired (unless someone else marketed a generic sooner).
Actavis also agreed to promote AndroGel to urologists. The
other generic manufacturers made roughly similar promises.
And Solvay agreed to pay millions of dollars to each ge-
neric—$12 million in total to Paddock; $60 million in total to
Par; and an estimated $19-$30 million annually, for nine
years, to Actavis. See App. 46, 49-50, Complaint 7566, 77.
The companies described these payments as compensation
for other services the generics promised to perform, but the
FTC contends the other services had little value. According
to the FTC the true point of the payments was to compen-
sate the generics for agreeing not to compete against Andro-
Gel until 2015. See id., at 50-53, Complaint §J81-85.

2

On January 29, 2009, the FTC filed this lawsuit against all
the settling parties, namely, Solvay, Actavis, Paddock, and
Par. The FTC’s complaint (as since amended) alleged that
respondents violated §5 of the Federal Trade Commission
Act, 15 U. S. C. §45, by unlawfully agreeing “to share in Sol-
vay’s monopoly profits, abandon their patent challenges, and
refrain from launching their low-cost generic products to
compete with AndroGel for nine years.” App. 29, Complaint
5. See generally FTC v. Indiana Federation of Dentists,
476 U. S. 447, 454 (1986) (Section 5 “encompassles] . . . prac-
tices that violate the Sherman Act and the other antitrust
laws”). The District Court held that these allegations did
not set forth an antitrust law violation. In re Androgel An-
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titrust Litigation (No. I11), 687 F. Supp. 2d 1371, 1379 (ND
Ga. 2010). It accordingly dismissed the FTC’s complaint.
The FTC appealed.

The Court of Appeals for the Eleventh Circuit affirmed
the District Court. It wrote that “absent sham litigation or
fraud in obtaining the patent, a reverse payment settlement
is immune from antitrust attack so long as its anticompeti-
tive effects fall within the scope of the exclusionary potential
of the patent.” 677 F. 3d, at 1312. The court recognized
that “antitrust laws typically prohibit agreements where one
company pays a potential competitor not to enter the mar-
ket.” Id., at 1307 (citing Valley Drug Co. v. Geneva Phar-
maceuticals, Inc., 344 F. 3d 1294, 1304 (CA11 2003)). See
also Palmer, 498 U. S., at 50 (agreement to divide territorial
markets held “unlawful on its face”). But, the court found
that “reverse payment settlements of patent litigation pre-
sen[t] atypical cases because one of the parties owns a pat-
ent.” 677 F. 3d, at 1307 (internal quotation marks and sec-
ond alteration omitted). Patent holders have a “lawful right
to exclude others from the market,” 1bid. (internal quotation
marks omitted); thus a patent “conveys the right to cripple
competition,” id., at 1310 (internal quotation marks omitted).
The court recognized that, if the parties to this sort of case
do not settle, a court might declare the patent invalid. Id.,
at 1305. But, in light of the public policy favoring settle-
ment of disputes (among other considerations), it held that
the courts could not require the parties to continue to litigate
in order to avoid antitrust liability. Id., at 1313-1314.

The FTC sought certiorari. Because different courts
have reached different conclusions about the application of
the antitrust laws to Hatch-Waxman-related patent settle-
ments, we granted the FTC’s petition. Compare, e. g., id.,
at 1312 (case below) (settlements generally “immune from
antitrust attack”); In re Ciprofloxacin Hydrochloride Anti-
trust Litigation, 544 F. 3d 1323, 1332-1337 (CA Fed. 2008)
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(similar); In re Tamoxifen Citrate Antitrust Litigation, 466
F. 3d 187, 212-213 (CA2 2006) (similar), with In re K-Dur
Antitrust Litigation, 686 F. 3d 197, 214-218 (CA3 2012) (set-
tlements presumptively unlawful).

II
A

Solvay’s patent, if valid and infringed, might have permit-
ted it to charge drug prices sufficient to recoup the reverse
settlement payments it agreed to make to its potential ge-
neric competitors. And we are willing to take this fact as
evidence that the agreement’s “anticompetitive effects fall
within the scope of the exclusionary potential of the patent.”
677 F. 3d, at 1312. But we do not agree that that fact,
or characterization, can immunize the agreement from anti-
trust attack.

For one thing, to refer, as the Circuit referred, simply to
what the holder of a valid patent could do does not by itself
answer the antitrust question. The patent here may or may
not be valid, and may or may not be infringed. “[A] valid
patent excludes all except its owner from the use of the pro-
tected process or product,” United States v. Line Material
Co., 333 U.S. 287, 308 (1948) (emphasis added). And that
exclusion may permit the patent owner to charge a higher-
than-competitive price for the patented product. But an in-
validated patent carries with it no such right. And even a
valid patent confers no right to exclude products or proc-
esses that do not actually infringe. The paragraph IV litiga-
tion in this case put the patent’s validity at issue, as well as
its actual preclusive scope. The parties’ settlement ended
that litigation. The FTC alleges that in substance, the
plaintiff agreed to pay the defendants many millions of dol-
lars to stay out of its market, even though the defendants
did not have any claim that the plaintiff was liable to them
for damages. That form of settlement is unusual. And, for
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reasons discussed in Part II-B, infra, there is reason for
concern that settlements taking this form tend to have sig-
nificant adverse effects on competition.

Given these factors, it would be incongruous to determine
antitrust legality by measuring the settlement’s anticompeti-
tive effects solely against patent law policy, rather than by
measuring them against procompetitive antitrust policies as
well. And indeed, contrary to the Circuit’s view that the
only pertinent question is whether “the settlement agree-
ment . . . fall[s] within” the legitimate “scope” of the patent’s
“exclusionary potential,” 677 F. 3d, at 1311, 1312, this Court
has indicated that patent and antitrust policies are both rele-
vant in determining the “scope of the patent monopoly”—
and consequently antitrust law immunity—that is conferred
by a patent.

Thus, the Court in Line Material explained that “the im-
proper use of [a patent] monopoly” is “invalid” under the an-
titrust laws and resolved the antitrust question in that case
by seeking an accommodation “between the lawful restraint
on trade of the patent monopoly and the illegal restraint
prohibited broadly by the Sherman Act.” 333 U. S., at 310.
To strike that balance, the Court asked questions such as
whether “the patent statute specifically gives a right” to re-
strain competition in the manner challenged; and whether
“competition is impeded to a greater degree” by the restraint
at issue than other restraints previously approved as reason-
able. Id., at 311. See also United States v. United States
Gypsum Co., 333 U. S. 364, 390-391 (1948) (courts must “bal-
ance the privileges of [the patent holder] and its licensees
under the patent grants with the prohibitions of the Sher-
man Act against combinations and attempts to monopolize”);
Walker Process Equipment, Inc. v. Food Machinery &
Chemical Corp., 382 U. S. 172, 174 (1965) (“[ Elnforcement of
a patent procured by fraud” may violate the Sherman Act).
In short, rather than measure the length or amount of a re-
striction solely against the length of the patent’s term or
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its earning potential, as the Court of Appeals apparently
did here, this Court answered the antitrust question by
considering traditional antitrust factors such as likely anti-
competitive effects, redeeming virtues, market power, and
potentially offsetting legal considerations present in the cir-
cumstances, such as here those related to patents. See Part
II-B, infra. Whether a particular restraint lies “beyond
the limits of the patent monopoly” is a conclusion that flows
from that analysis and not, as THE CHIEF JUSTICE suggests,
its starting point. Post, at 162, 164-165 (dissenting opinion).

For another thing, this Court’s precedents make clear that
patent-related settlement agreements can sometimes violate
the antitrust laws. In United States v. Singer Mfyg. Co., 374
U. S. 174 (1963), for example, two sewing machine companies
possessed competing patent claims; a third company sought
a patent under circumstances where doing so might lead to
the disclosure of information that would invalidate the other
two firms’ patents. All three firms settled their patent-
related disagreements while assigning the broadest claims to
the firm best able to enforce the patent against yet other
potential competitors. Id., at 190-192. The Court did not
examine whether, on the assumption that all three patents
were valid, patent law would have allowed the patents’ hold-
ers to do the same. Rather, emphasizing that the Sherman
Act “imposes strict limitations on the concerted activities in
which patent owners may lawfully engage,” id., at 197, it
held that the agreements, although settling patent disputes,
violated the antitrust laws, id., at 195, 197. And that, in
important part, was because “the public interest in grant-
ing patent monopolies” exists only to the extent that “the
public is given a novel and useful invention” in “consider-
ation for its grant.” Id., at 199 (White, J., concurring). See
also United States v. New Wrinkle, Inc., 342 U. S. 371, 378
(1952) (applying antitrust scrutiny to patent settlement);
Standard Oil Co. (Indiana) v. United States, 283 U. S. 163
(1931) (same).
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Similarly, both within the settlement context and without,
the Court has struck down overly restrictive patent licens-
ing agreements—irrespective of whether those agreements
produced supra-patent-permitted revenues. We concede
that in United States v. General Elec. Co., 272 U. S. 476, 489
(1926), the Court permitted a single patentee to grant to a
single licensee a license containing a minimum resale price
requirement. But in Line Material, supra, at 308, 310-311,
the Court held that the antitrust laws forbid a group of pat-
entees, each owning one or more patents, to cross-license
each other, and, in doing so, to insist that each licensee main-
tain retail prices set collectively by the patent holders. The
Court was willing to presume that the single-patentee prac-
tice approved in General Electric was a “reasonable re-
straint” that “accords with the patent monopoly granted by
the patent law,” 333 U. S., at 312, but declined to extend that
conclusion to multiple-patentee agreements: “As the Sher-
man Act prohibits agreements to fix prices, any arrangement
between patentees runs afoul of that prohibition and is out-
side the patent monopoly,” ibid. In New Wrinkle, 342 U. S.,
at 378, the Court held roughly the same, this time in respect
to a similar arrangement in settlement of a litigation be-
tween two patentees, each of which contended that its own
patent gave it the exclusive right to control production.
That one or the other company (we may presume) was right
about its patent did not lead the Court to confer antitrust
immunity. Far from it, the agreement was found to violate
the Sherman Act. Id., at 380.

Finally in Standard Oil Co. (Indiana), the Court upheld
cross-licensing agreements among patentees that settled ac-
tual and impending patent litigation, 283 U. S., at 168, which
agreements set royalty rates to be charged third parties for
a license to practice all the patents at issue (and which di-
vided resulting revenues). But, in doing so, Justice Bran-
deis, writing for the Court, warned that such an arrange-
ment would have violated the Sherman Act had the patent
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holders thereby “dominate[d]” the industry and “curtailled]
the manufacture and supply of an unpatented product.” Id.,
at 174. These cases do not simply ask whether a hypotheti-
cally valid patent’s holder would be able to charge, e. g., the
high prices that the challenged patent-related term allowed.
Rather, they seek to accommodate patent and antitrust poli-
cies, finding challenged terms and conditions unlawful unless
patent law policy offsets the antitrust law policy strongly
favoring competition.

Thus, contrary to the dissent’s suggestion, post, at 163—
165, there is nothing novel about our approach. What does
appear novel are the dissent’s suggestions that a patent
holder may simply “paly] a competitor to respect its patent”
and quit its patent invalidity or noninfringement claim with-
out any antitrust scrutiny whatever, post, at 162, and that
“such settlements . . . are a well-known feature of intellectual
property litigation,” post, at 168. Closer examination casts
doubt on these claims. The dissent does not identify any
patent statute that it understands to grant such a right to a
patentee, whether expressly or by fair implication. It would
be difficult to reconcile the proposed right with the patent-
related policy of eliminating unwarranted patent grants so
the public will not “continually be required to pay tribute to
would-be monopolists without need or justification.” Lear,
Inc. v. Adkins, 395 U. S. 653, 670 (1969). And the authori-
ties cited for this proposition (none from this Court, and none
an antitrust case) are not on point. Some of them say that
when Company A sues Company B for patent infringement
and demands, say, $100 million in damages, it is not uncom-
mon for B (the defendant) to pay A (the plaintiff) some
amount less than the full demand as part of the settlement—
$40 million, for example. See Schildkraut, Patent-Splitting
Settlements and the Reverse Payment Fallacy, 71 Antitrust
L. J. 1033, 1046 (2003) (suggesting that this hypothetical set-
tlement includes “an implicit net payment” from A to B of
$60 million—i. e., the amount of the settlement discount).
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The cited authorities also indicate that if B has a counter-
claim for damages against A, the original infringement plain-
tiff, A might end up paying B to settle B’s counterclaim. Cf.
Metro-Goldwyn Mayer, Inc. v. 007 Safety Prods., Inc., 183
F. 3d 10, 13 (CA1 1999) (describing trademark dispute and
settlement). Insofar as the dissent urges that settlements
taking these commonplace forms have not been thought for
that reason alone subject to antitrust liability, we agree, and
do not intend to alter that understanding. But the dissent
appears also to suggest that reverse payment settlements—
e. g., in which A, the plaintiff, pays money to defendant B
purely so B will give up the patent fight—should be viewed
for antitrust purposes in the same light as these familiar set-
tlement forms. See post, at 168-169. We cannot agree. In
the traditional examples cited above, a party with a claim (or
counterclaim) for damages receives a sum equal to or less
than the value of its claim. In reverse payment settlements,
in contrast, a party with no claim for damages (something
that is usually true of a paragraph IV litigation defendant)
walks away with money simply so it will stay away from
the patentee’s market. That, we think, is something quite
different. Cf. Verizon Communications Inc. v. Law Offices
of Curtis V. Trinko, LLP, 540 U. S. 398, 408 (2004) (“[C]ollu-
sion” is “the supreme evil of antitrust”).

Finally, the Hatch-Waxman Act itself does not embody a
statutory policy that supports the Eleventh Circuit’s view.
Rather, the general procompetitive thrust of the statute, its
specific provisions facilitating challenges to a patent’s valid-
ity, see Part I-A, supra, and its later-added provisions re-
quiring parties to a patent dispute triggered by a paragraph
IV filing to report settlement terms to the FTC and the An-
titrust Division of the Department of Justice, all suggest the
contrary. See §§1112-1113, 117 Stat. 2461-2462. Those in-
terested in legislative history may also wish to examine the
statements of individual Members of Congress condemning
reverse payment settlements in advance of the 2003 amend-
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ments. See, e.g., 148 Cong. Rec. 14437 (2002) (remarks
of Sen. Hatch) (“It was and is very clear that the [Hatch-
Waxman Act] was not designed to allow deals between brand
and generic companies to delay competition”); 146 Cong. Rec.
18774 (2000) (remarks of Rep. Waxman) (introducing bill
to deter companies from “strik[ing] collusive agreements
to trade multimillion dollar payoffs by the brand com-
pany for delays in the introduction of lower cost, generic
alternatives”).
B

The Eleventh Circuit’s conclusion finds some degree of
support in a general legal policy favoring the settlement of
disputes. 677 F. 3d, at 1313-1314. See also Schering-
Plough Corp. v. FTC, 402 F. 3d 1056, 1074-1075 (2005)
(same); In re Tamowxifen Citrate, 466 F. 3d, at 202 (noting
public’s “‘strong interest in settlement’” of complex and ex-
pensive cases). The Circuit’s related underlying practical
concern consists of its fear that antitrust scrutiny of a re-
verse payment agreement would require the parties to liti-
gate the validity of the patent in order to demonstrate what
would have happened to competition in the absence of the
settlement. Any such litigation will prove time consuming,
complex, and expensive. The antitrust game, the Circuit
may believe, would not be worth that litigation candle.

We recognize the value of settlements and the patent-
litigation problem. But we nonetheless conclude that this
patent-related factor should not determine the result here.
Rather, five sets of considerations lead us to conclude that
the FTC should have been given the opportunity to prove
its antitrust claim.

First, the specific restraint at issue has the “potential for
genuine adverse effects on competition.” Indiana Federa-
tion of Dentists, 476 U. S., at 460-461 (citing 7 Areeda {1511,
at 429 (1986)). The payment in effect amounts to a purchase
by the patentee of the exclusive right to sell its product, a
right it already claims but would lose if the patent litigation
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were to continue and the patent were held invalid or not
infringed by the generic product. Suppose, for example,
that the exclusive right to sell produces $50 million in supra-
competitive profits per year for the patentee. And suppose
further that the patent has 10 more years to run. Contin-
ued litigation, if it results in patent invalidation or a finding
of noninfringement, could cost the patentee $500 million in
lost revenues, a sum that then would flow in large part to
consumers in the form of lower prices.

We concede that settlement on terms permitting the pat-
ent challenger to enter the market before the patent expires
would also bring about competition, again to the consumer’s
benefit. But settlement on the terms said by the FTC to
be at issue here—payment in return for staying out of the
market—simply keeps prices at patentee-set levels, poten-
tially producing the full patent-related $500 million monopoly
return while dividing that return between the challenged
patentee and the patent challenger. The patentee and the
challenger gain; the consumer loses. Indeed, there are indi-
cations that patentees sometimes pay a generic challenger a
sum even larger than what the generic would gain in profits
if it won the paragraph IV litigation and entered the market.
See Hemphill, 81 N. Y. U. L. Rev., at 1581. See also Brief
for 118 Law, Economics, and Business Professors et al. as
Amici Curiae 25 (estimating that this is true of the settle-
ment challenged here). The rationale behind a payment of
this size cannot in every case be supported by traditional
settlement considerations. The payment may instead pro-
vide strong evidence that the patentee seeks to induce the
generic challenger to abandon its claim with a share of its
monopoly profits that would otherwise be lost in the competi-
tive market.

But, one might ask, as a practical matter would the parties
be able to enter into such an anticompetitive agreement?
Would not a high reverse payment signal to other potential
challengers that the patentee lacks confidence in its patent,
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thereby provoking additional challenges, perhaps too many
for the patentee to “buy off”? Two special features of
Hatch-Waxman mean that the answer to this question is “not
necessarily so.” First, under Hatch-Waxman only the first
challenger gains the special advantage of 180 days of an ex-
clusive right to sell a generic version of the brand-name
product. See Part I-A, supra. And as noted, that right
has proved valuable—indeed, it can be worth several hun-
dred million dollars. See Hemphill, supra, at 1579; Brief for
Petitioner 6. Subsequent challengers cannot secure that ex-
clusivity period, and thus stand to win significantly less than
the first if they bring a successful paragraph IV challenge.
That is, if subsequent litigation results in invalidation of the
patent, or a ruling that the patent is not infringed, that liti-
gation victory will free not just the challenger to compete,
but all other potential competitors too (once they obtain FDA
approval). The potential reward available to a subsequent
challenger being significantly less, the patentee’s payment to
the initial challenger (in return for not pressing the patent
challenge) will not necessarily provoke subsequent chal-
lenges. Second, a generic that files a paragraph IV after
learning that the first filer has settled will (if sued by the
brand-name) have to wait out a stay period of (roughly) 30
months before the FDA may approve its application, just as
the first filer did. See 21 U. S. C. §355(j)(5)(B)(iii). These
features together mean that a reverse payment settlement
with the first filer (or, as in this case, all of the initial filers)
“removes from consideration the most motivated challenger,
and the one closest to introducing competition.” Hemphill,
supra, at 1586. The dissent may doubt these provisions
matter, post, at 174-176, but scholars in the field tell us that
“where only one party owns a patent, it is virtually unheard
of outside of pharmaceuticals for that party to pay an ac-
cused infringer to settle the lawsuit,” 1 H. Hovenkamp, M.
Janis, M. Lemley, & C. Leslie, IP and Antitrust §15.3, p. 15—
45, n. 161 (2d ed. Supp. 2011). It may well be that Hatch-
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Waxman’s unique regulatory framework, including the spe-
cial advantage that the 180-day exclusivity period gives to
first filers, does much to explain why in this context, but not
others, the patentee’s ordinary incentives to resist paying off
challengers (i. e., the fear of provoking myriad other chal-
lengers) appear to be more frequently overcome. See 12
Areeda 12046, at 341 (3d ed. 2010) (noting that these provi-
sions, no doubt unintentionally, have created special incen-
tives for collusion).

Second, these anticompetitive consequences will at least
sometimes prove unjustified. See 7 id., 1504, at 410-415;
California Dental Assn. v. FTC, 526 U.S. 756, 786-787
(1999) (BREYER, J., concurring in part and dissenting in
part). As the FTC admits, offsetting or redeeming virtues
are sometimes present. Brief for Petitioner 37-39. The re-
verse payment, for example, may amount to no more than
a rough approximation of the litigation expenses saved
through the settlement. That payment may reflect compen-
sation for other services that the generic has promised to
perform—such as distributing the patented item or helping
to develop a market for that item. There may be other jus-
tifications. Where a reverse payment reflects traditional
settlement considerations, such as avoided litigation costs or
fair value for services, there is not the same concern that a
patentee is using its monopoly profits to avoid the risk of
patent invalidation or a finding of noninfringement. In such
cases, the parties may have provided for a reverse payment
without having sought or brought about the anticompetitive
consequences we mentioned above. But that possibility
does not justify dismissing the FTC’s complaint. An anti-
trust defendant may show in the antitrust proceeding that
legitimate justifications are present, thereby explaining the
presence of the challenged term and showing the lawfulness
of that term under the rule of reason. See, e.g., Indiana
Federation of Dentists, 476 U. S., at 459; 7 Areeda §1504a—
1504b, at 401-404.
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Third, where a reverse payment threatens to work unjus-
tified anticompetitive harm, the patentee likely possesses the
power to bring that harm about in practice. See id., 11503,
at 392-393. At least, the “size of the payment from a
branded drug manufacturer to a prospective generic is itself
a strong indicator of power”—namely, the power to charge
prices higher than the competitive level. 12 id., 12046, at
351.  An important patent itself helps to ensure such power.
Neither is a firm without that power likely to pay “large
sums” to induce “others to stay out of its market.” Ibid.
In any event, the FTC has referred to studies showing that
reverse payment agreements are associated with the pres-
ence of higher-than-competitive profits—a strong indication
of market power. See Brief for Petitioner 45.

Fourth, an antitrust action is likely to prove more feasible
administratively than the Eleventh Circuit believed. The
Circuit’s holding does avoid the need to litigate the patent’s
validity (and also, any question of infringement). But to do
so, it throws the baby out with the bath water, and there is
no need to take that drastic step. That is because it is nor-
mally not necessary to litigate patent validity to answer the
antitrust question (unless, perhaps, to determine whether
the patent litigation is a sham, see 677 F. 3d, at 1312). An
unexplained large reverse payment itself would normally
suggest that the patentee has serious doubts about the pat-
ent’s survival. And that fact, in turn, suggests that the pay-
ment’s objective is to maintain supracompetitive prices to be
shared among the patentee and the challenger rather than
face what might have been a competitive market—the very
anticompetitive consequence that underlies the claim of anti-
trust unlawfulness. The owner of a particularly valuable
patent might contend, of course, that even a small risk of
invalidity justifies a large payment. But, be that as it may,
the payment (if otherwise unexplained) likely seeks to pre-
vent the risk of competition. And, as we have said, that
consequence constitutes the relevant anticompetitive harm.
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In a word, the size of the unexplained reverse payment can
provide a workable surrogate for a patent’s weakness, all
without forcing a court to conduct a detailed exploration
of the validity of the patent itself. 12 Areeda Y2046, at
350-352.

Fifth, the fact that a large, unjustified reverse payment
risks antitrust liability does not prevent litigating parties
from settling their lawsuit. They may, as in other indus-
tries, settle in other ways, for example, by allowing the ge-
neric manufacturer to enter the patentee’s market prior to
the patent’s expiration, without the patentee paying the chal-
lenger to stay out prior to that point. Although the parties
may have reasons to prefer settlements that include reverse
payments, the relevant antitrust question is: What are those
reasons? If the basic reason is a desire to maintain and to
share patent-generated monopoly profits, then, in the ab-
sence of some other justification, the antitrust laws are likely
to forbid the arrangement.

In sum, a reverse payment, where large and unjustified,
can bring with it the risk of significant anticompetitive ef-
fects; one who makes such a payment may be unable to ex-
plain and to justify it; such a firm or individual may well
possess market power derived from the patent; a court, by
examining the size of the payment, may well be able to as-
sess its likely anticompetitive effects along with its potential
justifications without litigating the validity of the patent; and
parties may well find ways to settle patent disputes without
the use of reverse payments. In our view, these considera-
tions, taken together, outweigh the single strong consider-
ation—the desirability of settlements—that led the Eleventh
Circuit to provide near-automatic antitrust immunity to re-
verse payment settlements.

II1

The FTC urges us to hold that reverse payment settlement
agreements are presumptively unlawful and that courts re-
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viewing such agreements should proceed via a “quick look”
approach, rather than applying a “rule of reason.” See Cali-
fornia Dental, 526 U. S., at 775, n. 12 (“[QJuick-look analysis
in effect” shifts to “a defendant the burden to show empirical
evidence of procompetitive effects”); 7 Areeda 1508, at 435—
440. We decline to do so. In California Dental, we held
(unanimously) that abandonment of the “rule of reason” in
favor of presumptive rules (or a “quick-look” approach) is
appropriate only where “an observer with even a rudimen-
tary understanding of economics could conclude that the ar-
rangements in question would have an anticompetitive effect
on customers and markets.” 526 U.S., at 770; id., at 781
(BREYER, J., concurring in part and dissenting in part). We
do not believe that reverse payment settlements, in the con-
text we here discuss, meet this criterion.

That is because the likelihood of a reverse payment bring-
ing about anticompetitive effects depends upon its size, its
scale in relation to the payor’s anticipated future litigation
costs, its independence from other services for which it might
represent payment, and the lack of any other convincing jus-
tification. The existence and degree of any anticompetitive
consequence may also vary as among industries. These
complexities lead us to conclude that the FTC must prove its
case as in other rule-of-reason cases.

To say this is not to require the courts to insist, contrary
to what we have said, that the Commission need litigate the
patent’s validity, empirically demonstrate the virtues or
vices of the patent system, present every possible supporting
fact or refute every possible prodefense theory. As a lead-
ing antitrust scholar has pointed out, “‘[tlhere is always
something of a sliding scale in appraising reasonableness,’”
and as such “‘the quality of proof required should vary with
the circumstances.”” California Dental, supra, at 780
(quoting with approval 7 Areeda Y1507, at 402 (1986)).

As in other areas of law, trial courts can structure anti-
trust litigation so as to avoid, on the one hand, the use of
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antitrust theories too abbreviated to permit proper analysis,
and, on the other, consideration of every possible fact or the-
ory irrespective of the minimal light it may shed on the basic
question—that of the presence of significant unjustified anti-
competitive consequences. See T id., 1508¢c, at 438-440.
We therefore leave to the lower courts the structuring of the
present rule-of-reason antitrust litigation. We reverse the
judgment of the Eleventh Circuit, and we remand the case
for further proceedings consistent with this opinion.

It is so ordered.

JUSTICE ALITO took no part in the consideration or deci-
sion of this case.

CHIEF JUSTICE ROBERTS, with whom JUSTICE SCALIA and
JUSTICE THOMAS join, dissenting.

Solvay Pharmaceuticals holds a patent. It sued two ge-
neric drug manufacturers that it alleged were infringing that
patent. Those companies counterclaimed, contending the
patent was invalid and that, in any event, their products did
not infringe. The parties litigated for three years before
settling on these terms: Solvay agreed to pay the generics
millions of dollars and to allow them into the market five
years before the patent was set to expire; in exchange, the
generics agreed to provide certain services (help with mar-
keting and manufacturing) and to honor Solvay’s patent.
The Federal Trade Commission alleges that such a settle-
ment violates the antitrust laws. The question is how to
assess that claim.

A patent carves out an exception to the applicability of
antitrust laws. The correct approach should therefore be to
ask whether the settlement gives Solvay monopoly power
beyond what the patent already gave it. The Court, how-
ever, departs from this approach, and would instead use
antitrust law’s amorphous rule of reason to inquire into the
anticompetitive effects of such settlements. This novel ap-
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proach is without support in any statute, and will discourage
the settlement of patent litigation. I respectfully dissent.

I

The point of antitrust law is to encourage competitive mar-
kets to promote consumer welfare. The point of patent law
is to grant limited monopolies as a way of encouraging inno-
vation. Thus, a patent grants “the right to exclude others
from profiting by the patented invention.” Dawson Chemi-
cal Co. v. Rohm & Haas Co., 448 U. S. 176, 215 (1980). In
doing so it provides an exception to antitrust law, and
the scope of the patent—i. e., the rights conferred by the
patent—forms the zone within which the patent holder may
operate without facing antitrust liability.

This should go without saying, in part because we’ve said
it so many times. Walker Process Equipment, Inc. v. Food
Machinery & Chemical Corp., 382 U. S. 172, 177 (1965) (“‘A
patent . . . is an exception to the general rule against monop-
olies’”); United States v. Line Material Co., 333 U. S. 287,
300 (1948) (“['T]he precise terms of the grant define the limits
of a patentee’s monopoly and the area in which the patentee
is freed from competition”); United States v. General Elec.
Co., 272 U. S. 476, 485 (1926) (“It is only when . . . [the pat-
entee] steps out of the scope of his patent rights” that he
comes within the operation of the Sherman Act); Simpson v.
Union O1il Co. of Cal., 377 U. S. 13, 24 (1964) (similar). Thus,
although it is per se unlawful to fix prices under antitrust
law, we have long recognized that a patent holder is entitled
to license a competitor to sell its product on the condition
that the competitor charge a certain, fixed price. See, e. g.,
General Elec. Co., supra, at 488-490.

We have never held that it violates antitrust law for a com-
petitor to refrain from challenging a patent. And by exten-
sion, we have long recognized that the settlement of patent
litigation does not by itself violate the antitrust laws.
Standard Oil Co. (Indiana) v. United States, 283 U. S. 163,
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171 (1931) (“Where there are legitimately conflicting claims
or threatened interferences, a settlement by agreement,
rather than litigation, is not precluded by the [Sherman]
Act”). Like most litigation, patent litigation is settled all
the time, and such settlements—which can include agree-
ments that clearly violate antitrust law, such as licenses that
fix prices, or agreements among competitors to divide terri-
tory—do not ordinarily subject the litigants to antitrust lia-
bility. See 1 H. Hovenkamp, M. Janis, M. Lemley, & C. Les-
lie, IP and Antitrust §7.3, pp. 7-13 to 7-15 (2d ed. 2003)
(hereinafter Hovenkamp).

The key, of course, is that the patent holder—when doing
anything, including settling—must act within the scope of
the patent. If its actions go beyond the monopoly powers
conferred by the patent, we have held that such actions are
subject to antitrust scrutiny. See, e.g., United States v.
Singer Mfg. Co., 374 U. S. 174, 196-197 (1963). If its actions
are within the scope of the patent, they are not subject to
antitrust scrutiny, with two exceptions concededly not appli-
cable here: (1) when the parties settle sham litigation, cf.
Professional Real Estate Investors, Inc. v. Columbia Pic-
tures Industries, Inc., 508 U. S. 49, 60-61 (1993); and (2)
when the litigation involves a patent obtained through fraud
on the Patent and Trademark Office. Walker Process
Equipment, supra, at 177.

Thus, under our precedent, this is a fairly straightforward
case. Solvay paid a competitor to respect its patent—
conduct which did not exceed the scope of its patent. No
one alleges that there was sham litigation, or that Solvay’s
patent was obtained through fraud on the PTO. As in any
settlement, Solvay gave its competitors something of value
(money) and, in exchange, its competitors gave it something
of value (dropping their legal claims). In doing so, they put
an end to litigation that had been dragging on for three
years. Ordinarily, we would think this a good thing.
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II

Today, however, the Court announces a new rule. It is
willing to accept that Solvay’s actions did not exceed the
scope of its patent. Ante, at 147. But it does not agree
that this is enough to “immunize the agreement from anti-
trust attack.” Ibid. According to the majority, if a patent
holder settles litigation by paying an alleged infringer a
“large and unjustified” payment, in exchange for having the
alleged infringer honor the patent, a court should employ the
antitrust rule of reason to determine whether the settlement
violates antitrust law. Ante, at 158.

The Court’s justifications for this holding are unpersua-
sive. First, the majority explains that “[t]he patent here
may or may not be valid, and may or may not be infringed.”
Ante, at 147. Because there is “uncertainty” about whether
the patent is actually valid, the Court says that any ques-
tions regarding the legality of the settlement should be
“measurfed]” by “procompetitive antitrust policies,” rather
than “patent law policy.” Ante, at 148. This simply states
the conclusion. The difficulty with such an approach is that
a patent holder acting within the scope of its patent has an
obvious defense to any antitrust suit: that its patent allows
it to engage in conduct that would otherwise violate the anti-
trust laws. But again, that’s the whole point of a patent:
to confer a limited monopoly. The problem, as the Court
correctly recognizes, is that we're not quite certain if the
patent is actually valid, or if the competitor is infringing it.
But that is always the case, and is plainly a question of pat-
ent law.

The majority, however, would assess those patent law is-
sues according to “antitrust policies.” According to the ma-
jority, this is what the Court did in Line Material—i. e., it
“accommodat[ed]” antitrust principles and struck a “balance”
between patent and antitrust law. Amnte, at 148. But the
Court in Line Material did no such thing. Rather, it ex-
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plained that it is “well settled that the possession of a valid
patent or patents does not give the patentee any exemption
from the provisions of the Sherman Act beyond the limits of
the patent monopoly.” 333 U.S., at 308 (emphasis added).
It then, in the very next sentence, stated that “[bly aggre-
gating patents in one control, the holder of the patents can-
not escape the prohibitions of the Sherman Act.” Ibid.
That second sentence follows only if such conduct—the ag-
gregation of multiple patents—goes “beyond the limits of the
patent monopoly,” which is precisely what the Court con-
cluded. See id., at 312 (“There is no suggestion in the
patent statutes of authority to combine with other patent
owners to fix prices on articles covered by the respective
patents” (emphasis added)). The Court stressed, over and
over, that a patent holder does not violate the antitrust laws
when it acts within the scope of its patent. See id., at 305
(“Within the limits of the patentee’s rights under his patent,
monopoly of the process or product by him is authorized by
the patent statutes”); id., at 310 (“price limitations on pat-
ented devices beyond the limits of a patent monopoly violate
the Sherman Act” (emphasis added)).

The majority suggests that “[wlhether a particular re-
straint lies ‘beyond the limits of the patent monopoly’ is a
conclusion that flows from” applying traditional antitrust
principles. Amnte, at 149. It seems to have in mind a re-
gime where courts ignore the patent, and simply conduct an
antitrust analysis of the settlement without regard to the
validity of the patent. But a patent holder acting within the
scope of its patent does not engage in any unlawful anticom-
petitive behavior; it is simply exercising the monopoly rights
granted to it by the Government. Its behavior would be
unlawful only if its patent were invalid or not infringed.
And the scope of the patent—i. e., what rights are conferred
by the patent—should be determined by reference to patent
law. While it is conceivable to set up a legal system where
you assess the validity of patents or questions of infringe-
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ment by bringing an antitrust suit, neither the majority nor
the Government suggests that Congress has done so.

Second, the majority contends that “this Court’s prece-
dents make clear that patent-related settlement agreements
can sometimes violate the antitrust laws.” Ibid. For this
carefully worded proposition, it cites Singer Manufacturing
Co., United States v. New Wrinkle, Inc., 342 U. S. 371 (1952),
and Standard Oil Co. (Indiana). But each of those cases
stands for the same, uncontroversial point: that when a pat-
ent holder acts outside the scope of its patent, it is no longer
protected from antitrust scrutiny by the patent.

To begin, the majority’s deseription of Singer is inaccurate.
In Singer, several patent holders with competing claims
entered into a settlement agreement in which they cross-
licensed their patents to each other, and did so in order to
disadvantage Japanese competition. See 374 U. S., at 194—
195 (finding that the agreement had “a common purpose to
suppress the Japanese machine competition in the United
States” (footnote omitted)). According to the majority, the
Court in Singer “did not examine whether, on the assump-
tion that all three patents were valid, patent law would have
allowed the patents’ holders to do the same.” Amnte, at 149.
Rather, the majority contends, Singer held that this agree-
ment violated the antitrust laws because “in important part
... ‘the public interest in granting patent monopolies’ exists
only to the extent that ‘the public is given a novel and useful
invention’ in ‘consideration for its grant.”” Amte, at 149
(quoting Singer, 374 U.S., at 199 (White, J., concurring)).
But the majority in Singer certainly did ask whether patent
law permitted such an arrangement, concluding that it did
not. See id., at 196-197 (reiterating that it “is equally well
settled that the possession of a valid patent or patents does
not give the patentee any exemption from the provisions of
the Sherman Act beyond the limits of the patent monopoly”
and holding that “those limitations have been exceeded in
this case” (emphasis added; internal quotation marks omit-
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ted)); see also Hovenkamp §7.2b, at 7-8, n. 15 (citing Singer
as a quintessential case in which patent holders were sub-
ject to antitrust liability because their settlement agree-
ment went beyond the scope of their patents and thus con-
ferred monopoly power beyond what the patent lawfully
authorized). Even Justice White’s concurrence, on which
the majority relies, emphasized that the conduct at issue in
Singer—collusion between patent holders to exclude Japa-
nese competition and to prevent disclosure of prior art—was
not authorized by the patent laws. 374 U. S., at 197, 200.

New Wrinkle is to the same effect. There, the Court ex-
plained that because “[p]rice control through cross-licensing
[is] barred as beyond the patent monopoly,” an “arrangement

. . made between patent holders to pool their patents and
fix prices on the products for themselves and their licens-
ees . . . plainly violate[s] the Sherman Act.” 342 U.S., at
379, 380 (emphasis added). As the Court further explained,
a patent holder may not, “‘acting in concert with all mem-
bers of an industry, . . . issue substantially identical licenses
to all members of the industry under the terms of which the
industry is completely regimented, the production of compet-
itive unpatented products suppressed, a class of distributors
squeezed out, and prices on unpatented products stabi-
lized.”” Id., at 379-380 (quoting United States v. United
States Gypsum Co., 333 U. S. 364, 400 (1948)). The majority
here, however, ignores this discussion, and instead catego-
rizes the case as “applying antitrust scrutiny to [a] patent
settlement.” Amnte, at 149.

Again, in Standard Oil Co. (Indiana), the parties settled
claims regarding “competing patented processes for manu-
facturing an unpatented product,” which threatened to cre-
ate a monopoly over the unpatented product. 283 U.S., at
175. The Court explained that “an exchange of licenses for
the purpose of curtailing the . . . supply of an unpatented
product, is beyond the privileges conferred by the patents.”
Id., at 174.
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The majority is therefore right to suggest that these
“precedents make clear that patent-related settlement agree-
ments can sometimes violate the antitrust laws.” Amnte, at
149 (emphasis added). The key word is sometimes. And
those some times are spelled out in our precedents. Those
cases have made very clear that patent settlements—and for
that matter, any agreements relating to patents—are subject
to antitrust scrutiny if they confer benefits beyond the scope
of the patent. This makes sense. A patent exempts its
holder from the antitrust laws only insofar as the holder op-
erates within the scope of the patent. When the holder
steps outside the scope of the patent, he can no longer use
the patent as his defense. The majority points to no case
where a patent settlement was subject to antitrust scrutiny
merely because the validity of the patent was uncertain.
Not one. It is remarkable, and surely worth something, that
in the 123 years since the Sherman Act was passed, we have
never let antitrust law cross that Rubicon.

Next, the majority points to the “general procompetitive
thrust” of the Hatch-Waxman Act, the fact that Hatch-
Waxman “facilitat[es] challenges to a patent’s validity,” and
its “provisions requiring parties to [such] patent dispute[s]
... to report settlement terms to the FTC and the Antitrust
Division of the Department of Justice.” Ante, at 152. The
Hatch-Waxman Act surely seeks to encourage competition
in the drug market. And, like every law, it accomplishes
its ends through specific provisions. These provisions, for
example, allow generic manufacturers to enter the market
without undergoing a duplicative application process; they
also grant a 180-day monopoly to the first qualifying gen-
eric to commercially market a competing product. See 21
U. S. C. §8355(j)(2)(A)(1), (iv), 355(j)(B)(B)(iv). So yes, the
point of these provisions is to encourage competition. But
it should by now be trite—and unnecessary—to say that “no
legislation pursues its purposes at all costs” and that “it frus-
trates rather than effectuates legislative intent simplistically
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to assume that whatever furthers the statute’s primary ob-
jective must be the law.” Rodriguez v. United States, 480
U. S. 522, 525-526 (1987) (per curiam). It is especially dis-
turbing here, where the Court discerns from specific pro-
visions a very broad policy—a “general procompetitive
thrust,” in its words—and uses that policy to unsettle the
established relationship between patent and antitrust law.
Ante, at 152. Indeed, for whatever it may be worth, Con-
gress has repeatedly declined to enact legislation addressing
the issue the Court takes on today. See Brief for Respond-
ent Actavis, Inc., 57 (citing 11 such bills introduced in the
House or Senate since 2006).

In addition, it is of no consequence that settlement terms
must be reported to the FTC and the Department of Justice.
Such a requirement does not increase the role of antitrust
law in scrutinizing patent settlements. Rather, it ensures
that such terms are scrutinized consistent with existing anti-
trust law. In other words, it ensures that the FTC and An-
titrust Division can review the settlements to make sure that
they do not confer monopoly power beyond the scope of the
patent.

The majority suggests that “[a]pparently most if not all
reverse payment settlement agreements arise in the context
of pharmaceutical drug regulation.” Amnte, at 141. This
claim is not supported empirically by anything the major-
ity cites, and seems unlikely. The term “reverse payment
agreement”—coined to create the impression that such
settlements are unique—simply highlights the fact that the
party suing ends up paying. But this is no anomaly, nor is
it evidence of a nefarious plot; it simply results from the
fact that the patent holder plaintiff is a defendant against an
invalidity counterclaim—not a rare situation in intellectual
property litigation. Whatever one might call them, such
settlements—paying an alleged infringer to drop its invalid-
ity claim—are a well-known feature of intellectual property
litigation, and reflect an intuitive way to settle such disputes.
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See Metro-Goldwyn Mayer, Inc. v. 007 Safety Prods., Inc.,
183 F. 3d 10, 13 (CA1 1999); see also Schildkraut, Patent-
Splitting Settlements and the Reverse Payment Fallacy, 71
Antitrust L. J. 1033, 1033, 1046-1049 (2003-2004); Brief for
Respondent Actavis, Inc., 54, n. 20 (citing examples). To the
extent there are not scores and scores of these settlements
to point to, this is because such settlements—outside the con-
text of Hatch-Waxman—are private agreements that for
obvious reasons are generally not appealed, nor publicly
available.

The majority suggests that reverse-payment agreements
are distinct because “a party with no claim for damages . . .
walks away with money simply so it will stay away from
the patentee’s market.” Amnte, at 152. Again a distinction
without a difference. While the alleged infringer may not
be suing for the patent holder’s money, it is suing for the
right to use and market the (intellectual) property, which is
worth money.

Finally, the majority complains that nothing in “any patent
statute” gives patent holders the right to settle when faced
with allegations of invalidity. Amnte, at 151. But the right to
settle generally accompanies the right to litigate in the first
place; no one contends that drivers in an automobile accident
may not settle their competing claims merely because no
statute grants them that authority. The majority suggests
that such a right makes it harder to “eliminat[e] unwarranted
patent grants.” Ibid. That may be so, but such a result—
true of all patent settlements—is no reason to adjudicate
questions of patent law under antitrust principles. Our
cases establish that antitrust law has no business prying into
a patent settlement so long as that settlement confers to the
patent holder no monopoly power beyond what the patent
itself conferred—unless, of course, the patent was invalid,
but that again is a question of patent law, not antitrust law.

In sum, none of the Court’s reasons supports its conclusion
that a patent holder, when settling a claim that its patent is
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invalid, is not immunized by the fact that it is acting within
the scope of its patent. And I fear the Court’s attempt to
limit its holding to the context of patent settlements under
Hatch-Waxman will not long hold.

II1

The majority’s rule will discourage settlement of patent
litigation. Simply put, there would be no incentive to settle
if, immediately after settling, the parties would have to liti-
gate the same issue—the question of patent validity—as part
of a defense against an antitrust suit. In that suit, the al-
leged infringer would be in the especially awkward position
of being for the patent after being against it.

This is unfortunate because patent litigation is particularly
complex, and particularly costly. As one treatise noted,
“[t]Ihe median patent case that goes to trial costs each side
$1.5 million in legal fees” alone. Hovenkamp §7.1c, at 7-5,
n. 6. One study found that the cost of litigation in this spe-
cific context—a generic challenging a brand name pharma-
ceutical patent—was about $10 million per suit. See Her-
man, Note, The Stay Dilemma: Examining Brand and
Generic Incentives for Delaying the Resolution of Pharma-
ceutical Patent Litigation, 111 Colum. L. Rev. 1788, 1795,
n.41 (2011) (citing M. Goodman, G. Nachman, & L. Chen,
Morgan Stanley Equity Research, Quantifying the Impact
from Authorized Generics 9 (2004)).

The Court acknowledges these problems but nonetheless
offers “five sets of considerations” that it tells us overcome
these concerns: (1) Sometimes patent settlements will have
“‘genuine adverse effects on competition’”; (2) “these anti-
competitive consequences will at least sometimes prove un-
justified”; (3) “where a reverse payment threatens to work
unjustified anticompetitive harm, the patentee likely pos-
sesses the power to bring that harm about in practice”; (4)
“it is normally not necessary to litigate patent validity to
answer the antitrust question” because “[a]n unexplained
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large reverse payment itself would normally suggest that the
patentee has serious doubts about the patent’s survival,” and
using a “payment . . . to prevent the risk of competition . . .
constitutes the relevant anticompetitive harm”; and (5) par-
ties may still “settle in other ways,” such as “by allowing the
generic manufacturer to enter the patentee’s market prior
to the patent’s expiration, without the patentee paying the
challenger to stay out prior to that point.” Ante, at 153—
158 (emphasis added).

Almost all of these are unresponsive to the basic problem
that settling a patent claim cannot possibly impose unlawful
anticompetitive harm if the patent holder is acting within
the scope of a valid patent and therefore permitted to do
precisely what the antitrust suit claims is unlawful. This
means that in any such antitrust suit, the defendant (patent
holder) will want to use the validity of his patent as a de-
fense—in other words, he’ll want to say “I can do this be-
cause I have a valid patent that lets me do this.” I there-
fore don’t see how the majority can conclude that it won’t
normally be “necessary to litigate patent validity to answer
the antitrust question,” ante, at 157, unless it means to sug-
gest that the defendant (patent holder) cannot raise his pat-
ent as a defense in an antitrust suit. But depriving him of
such a defense—if that’s what the majority means to do—
defeats the point of the patent, which is to confer a lawful
monopoly on its holder.

The majority seems to think that even if the patent is
valid, a patent holder violates the antitrust laws merely be-
cause the settlement took away some chance that his patent
would be declared invalid by a court. See ibid. (“payment
. . . to prevent the risk of competition . . . constitutes the
relevant anticompetitive harm” (emphasis added)). This is
flawed for several reasons.

First, a patent is either valid or invalid. The parties of
course don’t know the answer with certainty at the outset of
litigation; hence the litigation. But the same is true of any
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hard legal question that is yet to be adjudicated. Just be-
cause people don’t know the answer doesn’t mean there is no
answer until a court declares one. Yet the majority would
impose antitrust liability based on the parties’ subjective un-
certainty about that legal conclusion.

The Court does so on the assumption that offering a
“large” sum is reliable evidence that the patent holder
has serious doubts about the patent. Not true. A patent
holder may be 95% sure about the validity of its patent, but
particularly risk averse or litigation averse, and willing to
pay a good deal of money to rid itself of the 5% chance of a
finding of invalidity. What is actually motivating a patent
holder is apparently a question district courts will have to
resolve on a case-by-case basis. The task of trying to dis-
cern whether a patent holder is motivated by uncertainty
about its patent, or other legitimate factors like risk aver-
sion, will be made all the more difficult by the fact that much
of the evidence about the party’s motivation may be embed-
ded in legal advice from its attorney, which would presum-
ably be shielded from discovery.

Second, the majority’s position leads to absurd results.
Let’s say in 2005, a patent holder sues a competitor for in-
fringement and faces a counterclaim that its patent is invalid.
The patent holder determines that the risk of losing on the
question of validity is low, but after a year of litigating,
grows increasingly risk averse, tired of litigation, and con-
cerned about the company’s image, so it pays the competitor
a “large” payment, ante, at 157, in exchange for having the
competitor honor its patent. Then let’s say in 2006, a differ-
ent competitor, inspired by the first competitor’s success,
sues the patent holder and seeks a similar payment. The
patent holder, recognizing that this dynamic is unsustaina-
ble, litigates this suit to conclusion, all the way to the Su-
preme Court, which unanimously decides the patent was
valid. According to the majority, the first settlement would
violate the antitrust laws even though the patent was ulti-
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mately declared valid, because that first settlement took
away some chance that the patent would be invalidated in
the first go around. Under this approach, a patent holder
may be found liable under antitrust law for doing what its
perfectly valid patent allowed it to do in the first place;
its sin was to settle, rather than prove the correctness of
its position by litigating until the bitter end.

Third, this logic—that taking away any chance that a pat-
ent will be invalidated is itself an antitrust problem—cannot
possibly be limited to reverse-payment agreements, or those
that are “large.” Ibid. The Government’s brief acknowl-
edges as much, suggesting that if antitrust scrutiny is invited
for such cash payments, it may also be required for “other
consideration” and “alternative arrangements.” Brief for
Petitioner 36, n. 7. For example, when a patent holder li-
censes its product to a licensee at a fixed monopoly price,
surely it takes away some chance that its patent will be chal-
lenged by that licensee. According to the majority’s reason-
ing, that’s an antitrust problem that must be analyzed under
the rule of reason. But see General Elec. Co., 272 U. S., at
488 (holding that a patent holder may license its invention at
a fixed price). Indeed, the Court’s own solution—that pat-
ent holders should negotiate to allow generics into the mar-
ket sooner, rather than paying them money—also takes away
some chance that the generic would have litigated until the
patent was invalidated.

Thus, although the question posed by this case is funda-
mentally a question of patent law—i. e., whether Solvay’s
patent was valid and therefore permitted Solvay to pay com-
petitors to honor the scope of its patent—the majority de-
clares that such questions should henceforth be scrutinized
by antitrust law’s unruly rule of reason. Good luck to the
district courts that must, when faced with a patent settle-
ment, weigh the “likely anticompetitive effects, redeeming
virtues, market power, and potentially offsetting legal con-
siderations present in the circumstances.” Ante, at 149;
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but see Pacific Bell Telephone Co. v. linkLine Communica-
tions, Inc., 5565 U. S. 438, 452 (2009) (“We have repeatedly
emphasized the importance of clear rules in antitrust law”).

Iv

The majority invokes “procompetitive antitrust policies,”
ante, at 148, but misses the basic point that patent laws pro-
mote consumer interests in a different way, by providing pro-
tection against competition. As one treatise explains:

“The purpose of the rule of reason is to determine
whether, on balance, a practice is reasonably likely to
be anticompetitive or competitively harmless—that is,
whether it yields lower or higher marketwide output.
By contrast, patent policy encompasses a set of judg-
ments about the proper tradeoff between competition
and the incentive to innovate over the long run. Anti-
trust’s rule of reason was not designed for such judg-
ments and is not adept at making them.” Hovenkamp
§7.3, at 7-13 (footnote omitted).

The majority recognizes that “a high reverse payment”
may “signal to other potential challengers that the patentee
lacks confidence in its patent, thereby provoking additional
challenges.” Ante, at 154-155. It brushes this off, how-
ever, because of two features of Hatch-Waxman that make it
“‘not necessarily so.”” Amnte, at 155. First, it points out
that the first challenger gets a 180-day exclusive period to
market a generic version of the brand name drug, and that
subsequent challengers cannot secure that exclusivity pe-
riod—meaning when the patent holder buys off the first chal-
lenger, it has bought off its most motivated competitor.
There are two problems with this argument. First, accord-
ing to the Food and Drug Administration, all manufacturers
who file on the first day are considered “first applicants” who
share the exclusivity period. Thus, if ten generics file an
application to market a generic drug on the first day, all will
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be considered “first applicants.” See 21 U. S. C. §355(j)(5)
(B)@v)(IT)(bb); see also FDA, Guidance for Industry: 180-Day
Exclusivity When Multiple ANDAs Are Submitted on the
Same Day 4 (July 2003). This is not an unusual occurrence.
See Brief for Generic Pharmaceutical Association as Amicus
Curiae 23-24 (Generic Brief) (citing FTC data indicating
that some drugs “have been subject to as many as sixteen
first-day” generic applications; that in 2005, the average
number of first-day applications per drug was 11; and that
between 2002 and 2008, the yearly average never dropped
below three first-day applications per drug).

Second, and more fundamentally, the 180 days of exclusiv-
ity simply provides more incentive for generic challenges.
Even if a subsequent generic would not be entitled to this
additional incentive, it will have as much or nearly as much
incentive to challenge the patent as a potential challenger
would in any other context outside of Hatch-Waxman, where
there is no 180-day exclusivity period. And a patent holder
who gives away notably large sums of money because it is,
as the majority surmises, concerned about the strength of its
patent, would be putting blood in water where sharks are
always near.

The majority also points to the fact that, under Hatch-
Waxman, the FDA is enjoined from approving a generic’s
application to market a drug for 30 months if the brand name
sues the generic for patent infringement within 45 days of
that application being filed. Ante, at 155 (citing 21 U. S. C.
§355(j)(5)(B)(iii)). According to the majority, this provision
will chill subsequent generics from challenging the patent
(because they will have to wait 30 months before receiving
FDA approval to market their drug). But this overlooks
an important feature of the law: The FDA may approve the
application before the 30 months are up “if before the ex-
piration of [the 30 months,] the district court decides that
the patent is invalid or not infringed.” §355(j)(5)(B)(iii)(I).
And even if the FDA did not have to wait 30 months, it
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is far from clear that a generic would want to market a
drug prior to obtaining a judgment of invalidity or nonin-
fringement. Doing so may expose it to ruinous liability for
infringement.

The irony of all this is that the majority’s decision may
very well discourage generics from challenging pharmaceuti-
cal patents in the first place. Patent litigation is costly, time
consuming, and uncertain. See Cybor Corp. v. FAS Techs.,
Inc., 138 F. 3d 1448, 1476, n. 4 (CA Fed. 1998) (opinion of
Rader, J.) (en banc) (discussing study showing that the Fed-
eral Circuit wholly or partially reversed in almost 40% of
claim construction appeals in a 30-month period); Generic
Brief 16 (citing a 2010 study analyzing the prior decade’s
cases and showing that generics prevailed in 82 cases and
lost in 89 cases). Generics “enter this risky terrain only
after careful analysis of the potential gains if they prevail
and the potential exposure if they lose.” Id., at 19. Taking
the prospect of settlements off the table—or limiting settle-
ments to an earlier entry date for the generic, which may
still be many years in the future—puts a damper on the ge-
neric’s expected value going into litigation, and decreases its
incentive to sue in the first place. The majority assures us,
with no support, that everything will be okay because the
parties can settle by simply negotiating an earlier entry date
for the generic drug manufacturer, rather than settling with
money. Ante, at 158. But it’s a matter of common sense,
confirmed by experience, that parties are more likely to set-
tle when they have a broader set of valuable things to trade.
See Brief for Mediation and Negotiation Professionals as

Amici Curiae 6-8.
v

The majority today departs from the settled approach sep-
arating patent and antitrust law, weakens the protections af-
forded to innovators by patents, frustrates the public policy
in favor of settling, and likely undermines the very policy it
seeks to promote by forcing generics who step into the litiga-
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tion ring to do so without the prospect of cash settlements.
I would keep things as they were and not subject basic ques-
tions of patent law to an unbounded inquiry under antitrust
law, with its treble damages and famously burdensome dis-
covery. See 15 U. S. C. §15; Bell Atlantic Corp. v. Twombly,
550 U. S. 544, 558-559 (2007). I respectfully dissent.
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SALINAS v. TEXAS

CERTIORARI TO THE COURT OF CRIMINAL APPEALS OF TEXAS
No. 12-246. Argued April 17, 2013—Decided June 17, 2013

Petitioner, without being placed in custody or receiving Miranda warn-
ings, voluntarily answered some of a police officer’s questions about a
murder, but fell silent when asked whether ballistics testing would
match his shotgun to shell casings found at the scene of the crime. At
petitioner’s murder trial in Texas state court, and over his objection,
the prosecution used his failure to answer the question as evidence
of guilt. He was convicted, and both the State Court of Appeals
and Court of Criminal Appeals affirmed, rejecting his claim that the
prosecution’s use of his silence in its case in chief violated the Fifth
Amendment.

Held: The judgment is affirmed.

369 S. W. 3d 176, affirmed.

JUSTICE ALITO, joined by THE CHIEF JUSTICE and JUSTICE KEN-
NEDY, concluded that petitioner’s Fifth Amendment claim fails because
he did not expressly invoke the privilege in response to the officer’s
question. Pp. 183-191.

(@) To prevent the privilege against self-incrimination from shielding
information not properly within its scope, a witness who “‘desires the
protection of the privilege . . . must claim it’” at the time he relies on
it.  Minnesota v. Murphy, 465 U. S. 420, 427. This Court has recog-
nized two exceptions to that requirement. First, a criminal defendant
need not take the stand and assert the privilege at his own trial. Grif-
Jfin v. California, 380 U. S. 609, 613-615. Petitioner’s silence falls out-
side this exception because he had no comparable unqualified right not
to speak during his police interview. Second, a witness’ failure to in-
voke the privilege against self-incrimination must be excused where
governmental coercion makes his forfeiture of the privilege involuntary.
See, e. g., Miranda v. Arizona, 384 U. S. 436, 467-468, and n. 37. Peti-
tioner cannot benefit from this principle because it is undisputed that
he agreed to accompany the officers to the station and was free to leave
at any time. Pp. 183-186.

(b) Petitioner seeks a third exception to the express invocation re-
quirement for cases where the witness chooses to stand mute rather
than give an answer that officials suspect would be incriminating, but
this Court’s cases all but foreclose that argument. A defendant nor-
mally does not invoke the privilege by remaining silent. See Roberts
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v. United States, 445 U. S. 552, 560. And the express invocation re-
quirement applies even when an official has reason to suspect that the
answer to his question would incriminate the witness. See Murphy,
supra, at 427-428. For the same reasons that neither a witness’ silence
nor official suspicion is sufficient by itself to relieve a witness of the
obligation to expressly invoke the privilege, they do not do so together.
The proposed exception also would be difficult to reconcile with Berg-
huis v. Thompkins, 560 U. S. 370, where this Court held in the closely
related context of post-Miranda silence that a defendant failed to invoke
his right to cut off police questioning when he remained silent for 2
hours and 45 minutes. 560 U. S., at 376, 380-382.

Petitioner claims that reliance on the Fifth Amendment privilege is
the most likely explanation for silence in a case like his, but such silence
is “insolubly ambiguous.” See Doyle v. Ohio, 426 U. S. 610, 617. To be
sure, petitioner might have declined to answer the officer’s question in
reliance on his constitutional privilege. But he also might have done
so because he was trying to think of a good lie, because he was embar-
rassed, or because he was protecting someone else. Not every such
possible explanation for silence is probative of guilt, but neither is every
possible explanation protected by the Fifth Amendment. Petitioner
also suggests that it would be unfair to require a suspect unschooled in
the particulars of legal doctrine to do anything more than remain silent
in order to invoke his “right to remain silent.” But the Fifth Amend-
ment guarantees that no one may be “compelled in any criminal case to
be a witness against himself,” not an unqualified “right to remain si-
lent.” In any event, it is settled that forfeiture of the privilege against
self-incrimination need not be knowing. Murphy, supra, at 427-428.
Pp. 186-190.

(c) Petitioner’s argument that applying the express invocation re-
quirement in this context will be unworkable is also unpersuasive. The
Court has long required defendants to assert the privilege in order to
subsequently benefit from it, and this rule has not proved difficult to
apply in practice. Pp. 190-191.

JUSTICE THOMAS, joined by JUSTICE SCALIA, concluded that petition-
er’s claim would fail even if he invoked the privilege because the prose-
cutor’s comments regarding his precustodial silence did not compel him
to give self-incriminating testimony. Griffin v. California, 380 U.S.
609, in which this Court held that the Fifth Amendment prohibits a
prosecutor or judge from commenting on a defendant’s failure to testify,
should not be extended to a defendant’s silence during a precusto-
dial interview because Griffin “lacks foundation in the Constitution’s
text, history, or logic.” Mitchell v. United States, 526 U.S. 314, 341
(THOMAS, J., dissenting). Pp. 191-193.
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AvLITo, J., announced the judgment of the Court and delivered an opin-
ion, in which ROBERTS, C. J., and KENNEDY, J., joined. THOMAS, J., filed
an opinion concurring in the judgment, in which SCALIA, J., joined, post,
p- 191. BREYER, J., filed a dissenting opinion, in which GINSBURG, SOTO-
MAYOR, and KAGAN, JJ., joined, post, p. 193.

Jeffrey L. Fisher argued the cause for petitioner. With
him on the briefs were Pamela S. Karlan, Dick DeGuerin,
Neal Davis, and Kevin K. Russell.

Alan Keith Curry argued the cause for respondent. With
him on the brief were Carol M. Cameron, Eric Kugler,
David C. Newell, and Mike Anderson.

Ginger D. Anders argued the cause for the United States
as amicus curiae urging affirmance. With her on the brief
were Solicitor General Verrilli, Assistant Attorney General
Raman, Deputy Solicitor General Dreeben, and Deborah
Watson.*

*Briefs of amici curiae urging reversal were filed for the American
Board of Criminal Lawyers by Henry W. Asbill and Brian J. Murray; for
the American Civil Liberties Union by Aaron D. Van Oort and Steven R.
Shapiro; and for the National Association of Criminal Defense Lawyers
et al. by Craig D. Singer, Jeffrey T. Green, and Angela Moore.

Briefs of amici curiae urging affirmance were filed for the State of
Illinois et al. by Lisa Madigan, Attorney General of Illinois, Michael A.
Scodro, Solicitor General, and Jane Elinor Notz, Deputy Solicitor General,
and by the Attorneys General for their respective States as follows: Lu-
ther Strange of Alabama, Tom Horne of Arizona, John W. Suthers of Colo-
rado, Joseph R. Biden III of Delaware, Pamela Jo Bondi of Florida, David
M. Louie of Hawaii, Lawrence G. Wasden of 1daho, Gregory F. Zoeller of
Indiana, Derek Schmidt of Kansas, Jack Conway of Kentucky, Janet
T. Mills of Maine, Bill Schuette of Michigan, Timothy C. Fox of Montana,
Jon Bruming of Nebraska, Gary K. King of New Mexico, Wayne Steneh-
jem of North Dakota, E. Scott Pruitt of Oklahoma, Ellen F. Rosenblum of
Oregon, Kathleen G. Kane of Pennsylvania, Alan Wilson of South Caro-
lina, Marty J. Jackley of South Dakota, Robert E. Cooper, Jr., of Tennes-
see, John E. Swallow of Utah, J. B. Van Hollen of Wisconsin, and Gregory
A. Phillips of Wyoming; for Wayne County, Michigan, by Kym L. Worthy
and Timothy A. Baughman; and for the Criminal Justice Legal Founda-
tion by Kent S. Scheidegger.

Johm W. Whitehead, Rita M. Dunaway, and Timothy Lynch filed a brief
for The Rutherford Institute et al. as amici curiae.
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Opinion of ALITO, J.

JUSTICE ALITO announced the judgment of the Court and
delivered an opinion, in which THE CHIEF JUSTICE and JUS-
TICE KENNEDY join.

Without being placed in custody or receiving Miranda
warnings, petitioner voluntarily answered the questions of a
police officer who was investigating a murder. But peti-
tioner balked when the officer asked whether a ballistics test
would show that the shell casings found at the crime scene
would match petitioner’s shotgun. Petitioner was subse-
quently charged with murder, and at trial prosecutors ar-
gued that his reaction to the officer’s question suggested that
he was guilty. Petitioner claims that this argument violated
the Fifth Amendment, which guarantees that “[nJo person
. . . shall be compelled in any criminal case to be a witness
against himself.”

Petitioner’s Fifth Amendment claim fails because he did
not expressly invoke the privilege against self-incrimination
in response to the officer’s question. It has long been set-
tled that the privilege “generally is not self-executing” and
that a witness who desires its protection “‘must claim it.””
Minnesota v. Murphy, 465 U. S. 420, 425, 427 (1984) (quoting
United States v. Monia, 317 U. S. 424, 427 (1943)). Although
“no ritualistic formula is necessary in order to invoke the
privilege,” Quinn v. United States, 349 U. S. 155, 164 (1955),
a witness does not do so by simply standing mute. Because
petitioner was required to assert the privilege in order to
benefit from it, the judgment of the Texas Court of Criminal
Appeals rejecting petitioner’s Fifth Amendment claim is
affirmed.

I

On the morning of December 18, 1992, two brothers were
shot and killed in their Houston home. There were no wit-
nesses to the murders, but a neighbor who heard gunshots
saw someone run out of the house and speed away in a dark-
colored car. Police recovered six shotgun shell casings at
the scene. The investigation led police to petitioner, who
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had been a guest at a party the victims hosted the night
before they were killed. Police visited petitioner at his
home, where they saw a dark blue car in the driveway. He
agreed to hand over his shotgun for ballistics testing and to
accompany police to the station for questioning.

Petitioner’s interview with the police lasted approximately
one hour. All agree that the interview was noncustodial,
and the parties litigated this case on the assumption that he
was not read Miranda warnings. See Miranda v. Arizona,
384 U. S. 436 (1966). For most of the interview, petitioner
answered the officer’s questions. But when asked whether
his shotgun “would match the shells recovered at the scene
of the murder,” App. 17, petitioner declined to answer. In-
stead, petitioner “[1]Jooked down at the floor, shuffled his feet,
bit his bottom lip, cl[elnched his hands in his lap, [and] began
to tighten up.” Id., at 18. After a few moments of silence,
the officer asked additional questions, which petitioner an-
swered. Ibid.

Following the interview, police arrested petitioner on out-
standing traffic warrants. Prosecutors soon concluded that
there was insufficient evidence to charge him with the mur-
ders, and he was released. A few days later, police obtained
a statement from a man who said he had heard petitioner
confess to the killings. On the strength of that additional
evidence, prosecutors decided to charge petitioner, but by
this time he had absconded. In 2007, police discovered peti-
tioner living in the Houston area under an assumed name.

Petitioner did not testify at trial. Over his objection,
prosecutors used his reaction to the officer’s question during
the 1993 interview as evidence of his guilt. The jury found
petitioner guilty, and he received a 20-year sentence. On
direct appeal to the Court of Appeals of Texas, petitioner
argued that prosecutors’ use of his silence as part of their
case in chief violated the Fifth Amendment. The Court of
Appeals rejected that argument, reasoning that petitioner’s
prearrest, pre-Miranda silence was not “compelled” within
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the meaning of the Fifth Amendment. 368 S. W. 3d 550,
557-559 (2011). The Texas Court of Criminal Appeals took
up this case and affirmed on the same ground. 369 S. W. 3d
176 (2012).

We granted certiorari, 568 U. S. 1119 (2013), to resolve a
division of authority in the lower courts over whether the
prosecution may use a defendant’s assertion of the privilege
against self-incrimination during a noncustodial police in-
terview as part of its case in chief. Compare, e. g., United
States v. Rivera, 944 F. 2d 1563, 1568 (CA11 1991), with
United States v. Moore, 104 F. 3d 377, 386 (CADC 1997).
But because petitioner did not invoke the privilege
during his interview, we find it unnecessary to reach that
question.

II

A

The privilege against self-incrimination “is an exception to
the general principle that the Government has the right to
everyone’s testimony.” Garner v. United States, 424 U. S.
648, 658, n. 11 (1976). To prevent the privilege from shield-
ing information not properly within its scope, we have long
held that a witness who “‘desires the protection of the privi-
lege . .. must claim it’” at the time he relies on it. Murphy,
supra, at 427 (quoting Monia, supra, at 427). See also
United States ex rel. Vajtauer v. Commissioner of Immigra-
tion, 273 U. S. 103, 113 (1927).

That requirement ensures that the government is put on
notice when a witness intends to rely on the privilege so that
it may either argue that the testimony sought could not be
self-incriminating, see Hoffman v. United States, 341 U. S.
479, 486 (1951), or cure any potential self-incrimination
through a grant of immunity, see Kastigar v. United States,
406 U. S. 441, 448 (1972). The express invocation require-
ment also gives courts tasked with evaluating a Fifth
Amendment claim a contemporaneous record establishing
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the witness’ reasons for refusing to answer. See Roberts v.
United States, 445 U. S. 552, 560, n. 7 (1980) (“A witness may
not employ the privilege to avoid giving testimony that he
simply would prefer not to give”); Hutcheson v. United
States, 369 U. S. 599, 610-611 (1962) (declining to treat invo-
cation of due process as proper assertion of the privilege).
In these ways, insisting that witnesses expressly invoke the
privilege “assures that the Government obtains all the in-
formation to which it is entitled.” Garner, supra, at 658,
n. 11.

We have previously recognized two exceptions to the re-
quirement that witnesses invoke the privilege, but neither
applies here. First, we held in Griffin v. California, 380
U. S. 609, 613-615 (1965), that a criminal defendant need not
take the stand and assert the privilege at his own trial.
That exception reflects the fact that a criminal defendant has
an “absolute right not to testify.” Twurner v. United States,
396 U. S. 398, 433 (1970) (Black, J., dissenting); see United
States v. Patane, 542 U. S. 630, 637 (2004) (plurality opinion).
Since a defendant’s reasons for remaining silent at trial are
irrelevant to his constitutional right to do so, requiring that
he expressly invoke the privilege would serve no purpose;
neither a showing that his testimony would not be self-
incriminating nor a grant of immunity could force him to
speak. Because petitioner had no comparable unqualified
right during his interview with police, his silence falls out-
side the Griffin exception.

Second, we have held that a witness’ failure to invoke the
privilege must be excused where governmental coercion
makes his forfeiture of the privilege involuntary. Thus, in
Miranda, we said that a suspect who is subjected to the “in-
herently compelling pressures” of an unwarned custodial
interrogation need not invoke the privilege. 384 U. S, at
467-468, and n. 37. Due to the uniquely coercive nature of
custodial interrogation, a suspect in custody cannot be said
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to have voluntarily forgone the privilege “unless [he] fails to
claim [it] after being suitably warned.” Murphy, 465 U. S.,
at 429-430.

For similar reasons, we have held that threats to withdraw
a governmental benefit such as public employment some-
times make exercise of the privilege so costly that it need
not be affirmatively asserted. Garrity v. New Jersey, 385
U. S. 493, 497 (1967) (public employment). See also Lefko-
witz v. Cunningham, 431 U.S. 801, 802-804 (1977) (public
office); Lefkowitz v. Turley, 414 U. S. 70, 84-85 (1973) (public
contracts). And where assertion of the privilege would it-
self tend to incriminate, we have allowed witnesses to exer-
cise the privilege through silence. See, e. g., Leary v. United
States, 395 U.S. 6, 28-29 (1969) (no requirement that tax-
payer complete tax form where doing so would have revealed
income from illegal activities); Albertson v. Subversive Ac-
twities Control Bd., 382 U. S. 70, 77-79 (1965) (members of
the Communist Party not required to complete registration
form “where response to any of the form’s questions . . .
might involve [them] in the admission of a crucial element of
a crime”). The principle that unites all of those cases is that
a witness need not expressly invoke the privilege where
some form of official compulsion denies him “a ‘free choice to
admit, to deny, or to refuse to answer.”” Garner, supra,
at 656—657 (quoting Lisenba v. California, 314 U.S. 219,
241 (1941)).

Petitioner cannot benefit from that principle because it is
undisputed that his interview with police was voluntary. As
petitioner himself acknowledges, he agreed to accompany the
officers to the station and “was free to leave at any time
during the interview.” Brief for Petitioner 2-3 (internal
quotation marks omitted). That places petitioner’s situation
outside the scope of Miranda and other cases in which we
have held that various forms of governmental coercion pre-
vented defendants from voluntarily invoking the privilege.
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The dissent elides this point when it cites our precedents in
this area for the proposition that “[clircumstances, rather
than explicit invocation, trigger the protection of the Fifth
Amendment.” Post, at 200 (opinion of BREYER, J.). The
critical question is whether, under the “circumstances” of
this case, petitioner was deprived of the ability to voluntarily
invoke the Fifth Amendment. He was not. We have be-
fore us no allegation that petitioner’s failure to assert the
privilege was involuntary, and it would have been a simple
matter for him to say that he was not answering the officer’s
question on Fifth Amendment grounds. Because he failed
to do so, the prosecution’s use of his noncustodial silence did
not violate the Fifth Amendment.

B

Petitioner urges us to adopt a third exception to the invo-
cation requirement for cases in which a witness stands mute
and thereby declines to give an answer that officials suspect
would be incriminating. Our cases all but foreclose such an
exception, which would needlessly burden the government’s
interests in obtaining testimony and prosecuting criminal ac-
tivity. We therefore decline petitioner’s invitation to craft
a new exception to the “general rule” that a witness must
assert the privilege to subsequently benefit from it. Mur-
phy, supra, at 429.

Our cases establish that a defendant normally does not
invoke the privilege by remaining silent. In Roberts v.
United States, 445 U. S. 552, for example, we rejected the
Fifth Amendment claim of a defendant who remained silent
throughout a police investigation and received a harsher sen-
tence for his failure to cooperate. In so ruling, we explained
that “if [the defendant] believed that his failure to cooperate
was privileged, he should have said so at a time when the
sentencing court could have determined whether his claim
was legitimate.” Id., at 560. See also United States v. Sul-
livan, 274 U. S. 259, 263-264 (1927); Vajtauer, 273 U. S., at
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113.! A witness does not expressly invoke the privilege by
standing mute.

We have also repeatedly held that the express invocation
requirement applies even when an official has reason to sus-
pect that the answer to his question would incriminate the
witness. Thus, in Murphy we held that the defendant’s self-
incriminating answers to his probation officer were properly
admitted at trial because he failed to invoke the privilege.
465 U. S., at 427-428. In reaching that conclusion, we re-
jected the notion “that a witness must ‘put the Government
on notice by formally availing himself of the privilege’ only
when he alone ‘is reasonably aware of the incriminating
tendency of the questions.”” Id., at 428 (quoting Roberts,
supra, at 562, n. (Brennan, J., concurring)). See also United
States v. Kordel, 397 U. S. 1, 7 (1970).2

Petitioner does not dispute the vitality of either of those
lines of precedent but instead argues that we should adopt

!The dissent argues that in these cases “neither the nature of the ques-
tions nor the circumstances of the refusal to answer them provided any
basis to infer a tie between the silence and the Fifth Amendment.” Post,
at 197 (opinion of BREYER, J.). But none of our precedents suggests that
governmental officials are obliged to guess at the meaning of a witness’
unexplained silence when implicit reliance on the Fifth Amendment seems
probable. Roberts does not say as much, despite its holding that the de-
fendant in that case was required to explain the Fifth Amendment basis
for his failure to cooperate with an investigation that led to his prosecu-
tion. 445 U. S,, at 559.

2Q0ur cases do not support the distinction the dissent draws between
silence and the failure to invoke the privilege before making incriminating
statements. See post, at 198-199 (opinion of BREYER, J.). For example,
Murphy, a case in which the witness made incriminating statements
after failing to invoke the privilege, repeatedly relied on Roberts and
Vajtauer—two cases in which witnesses remained silent and did not make
incriminating statements. 465 U. S., at 427, 429 (majority opinion), 455—
456, n. 20 (Marshall, J., dissenting). Similarly, Kordel cited Vajtauer,
among other cases, for the proposition that the defendant’s “failure at any
time to assert the constitutional privilege leaves him in no position to
complain now that he was compelled to give testimony against himself.”
397 U. S., at 10, and n. 18.
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an exception for cases at their intersection. Thus, peti-
tioner would have us hold that although neither a witness’
silence nor official suspicions are enough to excuse the ex-
press invocation requirement, the invocation requirement
does not apply where a witness is silent in the face of official
suspicions. For the same reasons that neither of those fac-
tors is sufficient by itself to relieve a witness of the obligation
to expressly invoke the privilege, we conclude that they do
not do so together. A contrary result would do little to pro-
tect those genuinely relying on the Fifth Amendment privi-
lege while placing a needless new burden on society’s inter-
est in the admission of evidence that is probative of a
criminal defendant’s guilt.

Petitioner’s proposed exception would also be very diffi-
cult to reconcile with Berghuis v. Thompkins, 560 U. S. 370
(2010). There, we held in the closely related context of post-
Miranda silence that a defendant failed to invoke the privi-
lege when he refused to respond to police questioning for 2
hours and 45 minutes. 560 U.S., at 376, 380-382. If the
extended custodial silence in that case did not invoke the
privilege, then surely the momentary silence in this case did
not do so either.

Petitioner and the dissent attempt to distinguish Berghuis
by observing that it did not concern the admissibility of
the defendant’s silence but instead involved the admissibility
of his subsequent statements. Post, at 200-201 (opinion of
BREYER, J.). But regardless of whether prosecutors seek to
use silence or a confession that follows, the logic of Berghuis
applies with equal force: A suspect who stands mute has not
done enough to put police on notice that he is relying on his
Fifth Amendment privilege.?

3 Petitioner is correct that due process prohibits prosecutors from point-
ing to the fact that a defendant was silent after he heard Miranda warn-
ings, Doyle v. Ohio, 426 U. S. 610, 617-618 (1976), but that rule does not
apply where a suspect has not received the warnings’ implicit promise that
any silence will not be used against him, Jenkins v. Anderson, 447 U. S.
231, 240 (1980).
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In support of their proposed exception to the invocation
requirement, petitioner and the dissent argue that reliance
on the Fifth Amendment privilege is the most likely explana-
tion for silence in a case such as this one. Reply Brief 17,
see post, at 201-202 (opinion of BREYER, J.). But whatever
the most probable explanation, such silence is “insolubly am-
biguous.” Doyle v. Ohio, 426 U. S. 610, 617 (1976). To be
sure, someone might decline to answer a police officer’s ques-
tion in reliance on his constitutional privilege. But he also
might do so because he is trying to think of a good lie, be-
cause he is embarrassed, or because he is protecting someone
else. Not every such possible explanation for silence is pro-
bative of guilt, but neither is every possible explanation pro-
tected by the Fifth Amendment. Petitioner alone knew
why he did not answer the officer’s question, and it was
therefore his “burden . . . to make a timely assertion of the
privilege.” Garner, 424 U. S., at 655.

At oral argument, counsel for petitioner suggested that it
would be unfair to require a suspect unschooled in the partic-
ulars of legal doctrine to do anything more than remain si-
lent in order to invoke his “right to remain silent.” Tr. of
Oral Arg. 26-27; see post, at 202 (BREYER, J., dissenting);
Michigan v. Tucker, 417 U. S. 433, 439 (1974) (observing that
“virtually every schoolboy is familiar with the concept, if not
the language,” of the Fifth Amendment). But popular mis-
conceptions notwithstanding, the Fifth Amendment guaran-
tees that no one may be “compelled in any criminal case to
be a witness against himself”; it does not establish an un-
qualified “right to remain silent.” A witness’ constitutional
right to refuse to answer questions depends on his reasons
for doing so, and courts need to know those reasons to evalu-
ate the merits of a Fifth Amendment claim. See Hoffman,
341 U. S., at 486-487.4

4The dissent suggests that officials in this case had no “special need to
know whether the defendant sought to rely on the protections of the Fifth
Amendment.” Post, at 196 (opinion of BREYER, J.). But we have never
said that the government must demonstrate such a need on a case-by-case
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In any event, it is settled that forfeiture of the privilege
against self-incrimination need not be knowing. Murphy,
465 U. S., at 427-428; Garner, supra, at 654, n. 9. State-
ments against interest are regularly admitted into evidence
at criminal trials, see Fed. Rule of Evid. 804(b)(3), and there
is no good reason to approach a defendant’s silence any
differently.

C

Finally, we are not persuaded by petitioner’s arguments
that applying the usual express invocation requirement
where a witness is silent during a noncustodial police inter-
view will prove unworkable in practice. Petitioner and the
dissent suggest that our approach will “unleash complicated
and persistent litigation” over what a suspect must say to
invoke the privilege, Reply Brief 18; see post, at 202-203
(opinion of BREYER, J.), but our cases have long required that
a witness assert the privilege to subsequently benefit from
it. That rule has not proved difficult to apply. Nor did the
potential for close cases dissuade us from adopting similar
invocation requirements for suspects who wish to assert
their rights and cut off police questioning during custodial
interviews. Berghuis, supra, at 380-382 (requiring sus-
pect to unambiguously assert privilege against self-
incrimination to cut off custodial questioning); Davis v.
United States, 512 U. S. 452, 459 (1994) (same standard for
assertions of the right to counsel).

Notably, petitioner’s approach would produce its own line-
drawing problems, as this case vividly illustrates. When
the interviewing officer asked petitioner if his shotgun would
match the shell casings found at the crime scene, petitioner
did not merely remain silent; he made movements that sug-
gested surprise and anxiety. At precisely what point such

basis for the invocation requirement to apply. Any such rule would re-
quire judicial hypothesizing about the probable strategic choices of prose-
cutors, who often use immunity to compel testimony from witnesses who
invoke the Fifth Amendment.
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reactions transform “silence” into expressive conduct would
be a difficult and recurring question that our decision allows
us to avoid.

We also reject petitioner’s argument that an express invo-
cation requirement will encourage police officers to “‘un-
fairly “tric[k]”’” suspects into cooperating. Reply Brief 21
(quoting South Dakota v. Neville, 459 U. S. 553, 566 (1983)).
Petitioner worries that officers could unduly pressure sus-
pects into talking by telling them that their silence could
be used in a future prosecution. But as petitioner himself
concedes, police officers “have done nothing wrong” when
they “accurately stat[e] the law.” Brief for Petitioner 32.
We found no constitutional infirmity in government officials
telling the defendant in Murphy that he was required to
speak truthfully to his parole officer, 465 U. S., at 436-438,
and we see no greater danger in the interview tactics peti-
tioner identifies. So long as police do not deprive a witness
of the ability to voluntarily invoke the privilege, there is no
Fifth Amendment violation.

* * *

Before petitioner could rely on the privilege against self-
incrimination, he was required to invoke it. Because he
failed to do so, the judgment of the Texas Court of Criminal
Appeals is affirmed.

It is so ordered.

JUSTICE THOMAS, with whom JUSTICE SCALIA joins, con-
curring in the judgment.

We granted certiorari to decide whether the Fifth Amend-
ment privilege against compulsory self-incrimination prohib-
its a prosecutor from using a defendant’s precustodial silence
as evidence of his guilt. The plurality avoids reaching that
question and instead concludes that Salinas’ Fifth Amend-
ment claim fails because he did not expressly invoke the
privilege. Ante, at 183. 1 think there is a simpler way to
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resolve this case. In my view, Salinas’ claim would fail even
if he had invoked the privilege because the prosecutor’s com-
ments regarding his precustodial silence did not compel him
to give self-incriminating testimony.

In Griffin v. California, 380 U.S. 609 (1965), this Court
held that the Fifth Amendment prohibits a prosecutor or
judge from commenting on a defendant’s failure to testify.
Id., at 614. The Court reasoned that such comments, and
any adverse inferences drawn from them, are a “penalty”
imposed on the defendant’s exercise of his Fifth Amendment
privilege. Ibid. Salinas argues that we should extend
Griffin’s no-adverse-inference rule to a defendant’s silence
during a precustodial interview. I have previously ex-
plained that the Court’s decision in Griffin “lacks foundation
in the Constitution’s text, history, or logic” and should not
be extended. Mitchell v. United States, 526 U. S. 314, 341
(1999) (dissenting opinion). I adhere to that view today.

Griffin is impossible to square with the text of the Fifth
Amendment, which provides that “[nJo person . . . shall be
compelled in any criminal case to be a witness against him-
self.” A defendant is not “compelled . . . to be a witness
against himself” simply because a jury has been told that it
may draw an adverse inference from his silence. See Mitch-
ell, supra, at 331 (SCALIA, J., dissenting) (“[TThe threat of an
adverse inference does not ‘compel’ anyone to testify. . . .
Indeed, I imagine that in most instances, a guilty defendant
would choose to remain silent despite the adverse inference,
on the theory that it would do him less damage than his
cross-examined testimony”); Carter v. Kentucky, 450 U. S.
288, 306 (1981) (Powell, J., concurring) (“[N]othing in the
[Self-Incrimination] Clause requires that jurors not draw log-
ical inferences when a defendant chooses not to explain in-
criminating circumstances”).

Nor does the history of the Fifth Amendment support
Griffin. At the time of the founding, English and Ameri-
can courts strongly encouraged defendants to give unsworn
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statements and drew adverse inferences when they failed to
do so. See Mitchell, supra, at 332 (SCALIA, J., dissenting);
Alschuler, A Peculiar Privilege in Historical Perspective, in
The Privilege Against Self-Incrimination 204 (R. Hembholz
et al. eds. 1997). Given Griffin’s indefensible foundation, I
would not extend it to a defendant’s silence during a precus-
todial interview. I agree with the plurality that Salinas’
Fifth Amendment claim fails and, therefore, concur in the
judgment.

JUSTICE BREYER, with whom JUSTICE GINSBURG, JUS-
TICE SOTOMAYOR, and JUSTICE KAGAN join, dissenting.

In my view the Fifth Amendment here prohibits the
prosecution from commenting on the petitioner’s silence in
response to police questioning. And I dissent from the
Court’s judgment.

I

In January 1993, Houston police began to suspect peti-
tioner Genovevo Salinas of having committed two murders
the previous month. They asked Salinas to come to the po-
lice station “to take photographs and to clear him as [a] sus-
pect.” App.3. At the station, police took Salinas into what
he describes as “an interview room.” Brief for Petitioner 3.
Because he was “free to leave at that time,” App. 14, they
did not give him Miranda warnings. The police then asked
Salinas questions. And Salinas answered until the police
asked him whether the shotgun from his home “would match
the shells recovered at the scene of the murder.” App. 17.
At that point Salinas fell silent. Ibid.

Salinas was later tried for, and convicted of, murder. At
closing argument, drawing on testimony he had elicited ear-
lier, the prosecutor pointed out to the jury that Salinas, dur-
ing his earlier questioning at the police station, had remained
silent when asked about the shotgun. The prosecutor told
the jury, among other things, that “‘[aln innocent person’”
would have said, “‘What are you talking about? I didn’t do


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


194 SALINAS v. TEXAS

BREYER, J., dissenting

that. I wasn’t there.”” 368 S. W. 3d 550, 556 (Tex. App.
2011). But Salinas, the prosecutor said, “‘didn’t respond
that way.”” Ibid. Rather, “‘[h]le wouldn’t answer that
question.””  Ibid.

II

The question before us is whether the Fifth Amendment
prohibits the prosecutor from eliciting and commenting upon
the evidence about Salinas’ silence. The plurality believes
that the Amendment does not bar the evidence and com-
ments because Salinas “did not expressly invoke the privi-
lege against self-incrimination” when he fell silent during the
questioning at the police station. Ante, at 181. But, in my
view, that conclusion is inconsistent with this Court’s case
law and its underlying practical rationale.

A

The Fifth Amendment prohibits prosecutors from com-
menting on an individual’s silence where that silence
amounts to an effort to avoid becoming “a witness against
himself.” This Court has specified that “a rule of evidence”
permitting “commen[t] . . . by counsel” in a criminal case
upon a defendant’s failure to testify “violates the Fifth
Amendment.” Griffin v. California, 380 U. S. 609, 610, n. 2,
613 (1965) (internal quotation marks omitted). See also
United States v. Patane, 542 U. S. 630, 637 (2004) (plurality
opinion); Turner v. United States, 396 U. S. 398, 433 (1970)
(Black, J., dissenting). And, since “it is impermissible to pe-
nalize an individual for exercising his Fifth Amendment
privilege when he is under police custodial interrogation,”
the “prosecution may not . . . use at trial the fact that he
stood mute or claimed his privilege in the face of accusation.”
Miranda v. Arizona, 384 U. S. 436, 468, n. 37 (1966) (empha-
sis added).

Particularly in the context of police interrogation, a con-
trary rule would undermine the basic protection that the
Fifth Amendment provides. Cf. Kastigar v. United States,
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406 U. S. 441, 461 (1972) (“The privilege . . . usually operates
to allow a citizen to remain silent when asked a question
requiring an incriminatory answer”). To permit a prosecu-
tor to comment on a defendant’s constitutionally protected
silence would put that defendant in an impossible predica-
ment. He must either answer the question or remain silent.
If he answers the question, he may well reveal, for exam-
ple, prejudicial facts, disreputable associates, or suspicious
circumstances—even if he is innocent. See, e.g., Griffin,
supra, at 613; Kassin, Inside Interrogation: Why Innocent
People Confess, 32 Am. J. Trial Advoe. 525, 537 (2009). If
he remains silent, the prosecutor may well use that silence
to suggest a consciousness of guilt. And if the defendant
then takes the witness stand in order to explain either his
speech or his silence, the prosecution may introduce, say, for
impeachment purposes, a prior conviction that the law would
otherwise make inadmissible. Thus, where the Fifth
Amendment is at issue, to allow comment on silence directly
or indirectly can compel an individual to act as “a witness
against himself”—very much what the Fifth Amendment
forbids. Cf. Pennsylvania v. Muniz, 496 U. S. 582, 596-597
(1990) (definition of “testimonial” includes responses to ques-
tions that require a suspect to communicate an express or
implied assertion of fact or belief). And that is similarly so
whether the questioned individual, as part of his decision
to remain silent, invokes the Fifth Amendment explicitly or
implicitly, through words, through deeds, or through refer-
ence to surrounding circumstances.

B

It is consequently not surprising that this Court, more
than half a century ago, explained that “no ritualistic formula
is necessary in order to invoke the privilege.” Quinn v.
United States, 349 U. S. 155, 164 (1955). Thus, a prosecutor
may not comment on a defendant’s failure to testify at trial—
even if neither the defendant nor anyone else ever mentions
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a Fifth Amendment right not to do so. Circumstances, not
a defendant’s statement, tie the defendant’s silence to the
right. Similarly, a prosecutor may not comment on the fact
that a defendant in custody, after receiving Miranda warn-
ings, “stood mute”—regardless of whether he “claimed his
privilege” in so many words. Miranda, supra, at 468, n. 37.
Again, it is not any explicit statement but, instead, the de-
fendant’s deeds (silence) and circumstances (receipt of the
warnings) that tie together silence and constitutional right.
Most lower courts have so construed the law, even where
the defendant, having received Miranda warnings, answers
some questions while remaining silent as to others. See,
e.g., Hurd v. Terhune, 619 F. 3d 1080, 1087 (CA9 2010);
United States v. May, 52 F. 3d 885, 890 (CA10 1995); United
States v. Scott, 47 F. 3d 904, 907 (CA7 1995); United States
v. Canterbury, 985 F. 2d 483, 486 (CA10 1993); Grieco v. Hall,
641 F. 2d 1029, 1034 (CA1 1981); United States v. Ghiz, 491
F. 2d 599, 600 (CA4 1974). But see, e. g., United States v.
Harris, 956 F. 2d 177, 181 (CAS8 1992).

The cases in which this Court has insisted that a defendant
expressly mention the Fifth Amendment by name in order
to rely on its privilege to protect silence are cases where (1)
the circumstances surrounding the silence (unlike the pres-
ent case) did not give rise to an inference that the defendant
intended, by his silence, to exercise his Fifth Amendment
rights; and (2) the questioner greeted by the silence (again
unlike the present case) had a special need to know whether
the defendant sought to rely on the protections of the Fifth
Amendment. See ante, at 183 (explaining that, in such
cases, the government needs to know the basis for refusing
to answer “so that it may either argue that the testimony
sought could not be self-incriminating or cure any potential
self-incrimination through a grant of immunity” (citation
omitted)). These cases include Roberts, Rogers, Sullivan,
Vajtauer, and Jenkins—all of which at least do involve the
protection of silence—and also include cases emphasized by
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the plurality that are not even about silence—namely, Mur-
phy and Garner.

In Roberts and Rogers, the individual refused to answer
questions that government investigators (in Roberts) and a
grand jury (in Rogers) asked, principally because the individ-
ual wanted to avoid incriminating other persons. Roberts
v. United States, 445 U. S. 552, 5563-556 (1980); Rogers v.
United States, 340 U. S. 367, 368-370, and n. 4 (1951). But
the Fifth Amendment does not protect someone from incrim-
inating others; it protects against self-incrimination. In
turn, neither the nature of the questions nor the circum-
stances of the refusal to answer them provided any basis to
infer a tie between the silence and the Fifth Amendment,
while knowledge of any such tie would have proved critical
to the questioner’s determination as to whether the defend-
ant had any proper legal basis for claiming Fifth Amend-
ment protection.

In Sullivan, the defendant’s silence consisted of his failure
to file a tax return—a return, he later claimed, that would
have revealed his illegal activity as a bootlegger. United
States v. Sullivan, 274 U. S. 259, 262-264 (1927). The cir-
cumstances did not give rise to an inference of a tie between
his silence (in the form of failing to file a tax return) and the
Fifth Amendment; and, if he really did want to rely on the
Fifth Amendment, then the Government would have had
special need to know of any such tie in order to determine
whether, for example, the assertion of privilege was valid
and, perhaps, an offer of immunity was appropriate.

In Vajtauer, an alien refused to answer questions asked by
an immigration official at a deportation proceeding. United
States ex rel. Vajtauer v. Commissioner of Immigration, 273
U.S. 103, 113 (1927). Here, the circumstances gave rise to
a distinct inference that the alien was not invoking any Fifth
Amendment privilege: The alien’s lawyer had stated quite
publicly at the hearing that he advised his client to remain
silent not on Fifth Amendment grounds; rather, the lawyer
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(1%

advise[d] the alien not to answer any further questions
until the evidence upon which the warrant is based will be
presented here.’” Id., at 106-107 (quoting the lawyer).
This statement weakened or destroyed the possibility of a
silence-Fifth Amendment linkage; the Government could not
challenge his right to invoke the Fifth Amendment; and this
Court described its later invocation as “evidently an after-
thought.” Id., at 113.

Perhaps most illustrative is Jenkins, a case upon which
the plurality relies, ante, at 188, n. 3, and upon which the
Texas Court of Criminal Appeals relied almost exclusively,
369 S. W. 3d 176, 178-179 (2012). Jenkins Kkilled someone,
and was not arrested until he turned himself in two weeks
later. Jenkins v. Anderson, 447 U. S. 231, 232 (1980). On
cross-examination at his trial, Jenkins claimed that his kill-
ing was in self-defense after being attacked. Id., at 232-
233. The prosecutor then asked why he did not report the
alleged attack, and in closing argument suggested that Jen-
king’ failure to do so cast doubt on his claim to have acted in
self-defense. Id., at 233-234. We explained that this un-
usual form of “prearrest silence” was not constitutionally
protected from use at trial. Id., at 240. Perhaps even more
aptly, Justice Stevens’ concurrence noted that “the privilege
against compulsory self-incrimination is simply irrelevant”
in such circumstances. Id., at 241 (footnote omitted). How
would anyone have known that Jenkins, while failing to re-
port an attack, was relying on the Fifth Amendment? And
how would the government have had any way of determining
whether his claim was valid? In Jenkins, as in Roberts,
Rogers, Sullivan, and Vajtauer, no one had any reason to
connect silence to the Fifth Amendment; and the govern-
ment had no opportunity to contest any alleged connection.

Still further afield from today’s case are Murphy and Gar-
ner, neither of which involved silence at all. Rather, in both
cases, a defendant had earlier answered questions posed by
the government—in Murphy, by speaking with a probation
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officer, and in Garner, by completing a tax return. Minne-
sota. v. Murphy, 465 U.S. 420, 422-425 (1984); Garner v.
United States, 424 U. S. 648, 649-650 (1976). At the time
of providing answers, neither circumstances nor deeds nor
words suggested reliance on the Fifth Amendment: Murphy
simply answered questions posed by his probation officer;
Garner simply filled out a tax return. They did not argue
that their self-incriminating statements had been “com-
pelled” in violation of the Fifth Amendment until later, at
trial. Murphy, supra, at 425, 431; Garner, supra, at 649,
665. The Court held that those statements were not com-
pelled. Murphy, supra, at 440; Garner, supra, at 665. The
circumstances indicated that the defendants had affirma-
tively chosen to speak and to write.

Thus, we have two sets of cases: One where express invo-
cation of the Fifth Amendment was not required to tie one’s
silence to its protections, and another where something like
express invocation was required, because circumstances de-
manded some explanation for the silence (or the statements)
in order to indicate that the Fifth Amendment was at issue.

There is also a third set of cases, cases that may well fit
into the second category but where the Court has held that
the Fifth Amendment both applies and does not require
express invocation despite ambiguous circumstances. The
Court in those cases has made clear that an individual, when
silent, need not expressly invoke the Fifth Amendment if
there are “inherently compelling pressures” not to do so.
Miranda, 384 U. S., at 467. Thus, in Garrity v. New Jersey,
385 U. S. 493, 497 (1967), the Court held that no explicit as-
sertion of the Fifth Amendment was required where, in the
course of an investigation, such assertion would, by law, have
cost police officers their jobs. Similarly, this Court did not
require explicit assertion in response to a grand jury sub-
poena where that assertion would have cost two architects
their public contracts or a political official his job. Lefko-
witz v. Turley, 414 U. S. 70, 75-76 (1973); Lefkowitz v. Cun-
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ningham, 431 U. S. 801, 802-804 (1977). In Leary v. United
States, 395 U. S. 6, 28-29 (1969), the Court held that the Fifth
Amendment did not require explicit assertion of the privi-
lege against self-incrimination because, in the context of the
Marihuana Tax Act, such assertion would have been inher-
ently incriminating. In Albertson v. Subversive Activities
Control Bd., 382 U.S. 70, 77-79 (1965), we held the same
where explicit assertion of the Fifth Amendment would have
required, as a first step, the potentially incriminating admis-
sion of membership in the Communist Party. The Court has
also held that gamblers, without explicitly invoking the Fifth
Amendment, need not comply with tax requirements that
would, inherently and directly, lead to self-incrimination.
Marchetti v. United States, 390 U. S. 39, 60-61 (1968); Grosso
v. United States, 390 U.S. 62, 67-68 (1968). All told, this
third category of cases receives the same treatment as the
first: Circumstances, rather than explicit invocation, trigger
the protection of the Fifth Amendment. So, too, in today’s
case.

The plurality refers to one additional case, namely, Berg-
huis v. Thompkins, 560 U. S. 370 (2010). See ante, at 188.
But that case is here beside the point. In Berghuis, the de-
fendant was in custody, he had been informed of his Miranda
rights, and he was subsequently silent in the face of 2 hours
and 45 minutes of questioning before he offered any substan-
tive answers. 560 U. S., at 374-376. The Court held that
he had waived his Fifth Amendment rights in respect to his
later speech. The Court said nothing at all about a prosecu-
tor’s right to comment on his preceding silence, and no prose-
cutor sought to do so. Indeed, how could a prosecutor law-
fully have tried to do so, given this Court’s statement in
Miranda itself that a prosecutor cannot comment on the fact
that, after receiving Miranda warnings, the suspect “stood
mute”? 384 U. S., at 468, n. 37.

We end where we began. “[N]o ritualistic formula is
necessary in order to invoke the privilege.” Quinn, 349
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U.S., at 164. Much depends on the circumstances of the
particular case, the most important circumstances being:
(1) whether one can fairly infer that the individual being
questioned is invoking the Amendment’s protection; (2) if
that is unclear, whether it is particularly important for the
questioner to know whether the individual is doing so;
and (3) even if it is, whether, in any event, there is a good
reason for excusing the individual from referring to the
Fifth Amendment, such as inherent penalization simply by

answering.
C

Applying these principles to the present case, I would hold
that Salinas need not have expressly invoked the Fifth
Amendment. The context was that of a criminal investiga-
tion. Police told Salinas that and made clear that he was a
suspect. His interrogation took place at the police station.
Salinas was not represented by counsel. The relevant ques-
tion—about whether the shotgun from Salinas’ home would
incriminate him—amounted to a switch in subject matter.
And it was obvious that the new question sought to ferret
out whether Salinas was guilty of murder. See 368 S. W.
3d, at 552-553.

These circumstances give rise to a reasonable inference
that Salinas’ silence derived from an exercise of his Fifth
Amendment rights. This Court has recognized repeatedly
that many, indeed most, Americans are aware that they have
a constitutional right not to incriminate themselves by an-
swering questions posed by the police during an interroga-
tion conducted in order to figure out the perpetrator of a
crime. See Dickerson v. United States, 530 U. S. 428, 443
(2000); Brogan v. United States, 522 U. S. 398, 405 (1998);
Michigan v. Tucker, 417 U. S. 433, 439 (1974). The nature
of the surroundings, the switch of topic, the particular ques-
tion—all suggested that the right we have and generally
know we have was at issue at the critical moment here. Sa-
linas, not being represented by counsel, would not likely
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have used the precise words “Fifth Amendment” to invoke
his rights because he would not likely have been aware of
technical legal requirements, such as a need to identify the
Fifth Amendment by name.

At the same time, the need to categorize Salinas’ silence
as based on the Fifth Amendment is supported here by the
presence, in full force, of the predicament I discussed earlier,
namely, that of not forcing Salinas to choose between incrim-
ination through speech and incrimination through silence.
That need is also supported by the absence of any special
reason that the police had to know, with certainty, whether
Salinas was, in fact, relying on the Fifth Amendment—such
as whether to doubt that there really was a risk of self-
incrimination, see Hoffman v. United States, 341 U. S. 479,
486 (1951), or whether to grant immunity, see Kastigar, 406
U.S., at 448. Given these circumstances, Salinas’ silence
was “sufficient to put the [government] on notice of an appar-
ent claim of the privilege.” Quinn, supra, at 164. That
being so, for reasons similar to those given in Griffin, the
Fifth Amendment bars the evidence of silence admitted
against Salinas and mentioned by the prosecutor. See 380
U. S., at 614-615.

D

I recognize that other cases may arise where facts and
circumstances surrounding an individual’s silence present a
closer question. The critical question—whether those cir-
cumstances give rise to a fair inference that the silence rests
on the Fifth Amendment—will not always prove easy to
administer. But that consideration does not support the
plurality’s rule-based approach here, for the administrative
problems accompanying the plurality’s approach are even
worse.

The plurality says that a suspect must “expressly invoke
the privilege against self-inecrimination.” Ante, at 181.
But does it really mean that the suspect must use the exact
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words “Fifth Amendment”? How can an individual who is
not a lawyer know that these particular words are legally
magic? Nor does the Solicitor General help when he adds
that the suspect may “mak[e] the claim ‘in any language that
[the questioner] may reasonably be expected to understand
as an attempt to invoke the privilege.”” Brief for United
States as Amicus Curiae 22 (quoting Quinn, 349 U.S., at
162-163; second alteration in original). What counts as
“making the claim”? Suppose the individual says, “Let’s
discuss something else,” or “I’m not sure I want to answer
that”; or suppose he just gets up and leaves the room. Cf.
Dawis v. Mississippi, 394 U. S. 721, 727, n. 6 (1969) (affirming
“the settled principle that while the police have the right to
request citizens to answer voluntarily questions concerning
unsolved crimes|,] they have no right to compel them to an-
swer”); Berkemer v. McCarty, 468 U. S. 420, 439 (1984) (not-
ing that even someone detained in a Terry stop “is not
obliged to respond” to police questions); Florida v. Royer,
460 U. S. 491, 497-498 (1983) (plurality opinion). How is
simple silence in the present context any different?

The basic problem for the plurality is that an effort to have
a simple, clear “explicit statement” rule poses a serious ob-
stacle to those who, like Salinas, seek to assert their basic
Fifth Amendment right to remain silent, for they are likely
unaware of any such linguistic detail. At the same time,
acknowledging that our case law does not require use of spe-
cific words, see ante, at 181, leaves the plurality without the
administrative benefits it might hope to find in requiring
that detail.

Far better, in my view, to pose the relevant question di-
rectly: Can one fairly infer from an individual’s silence and
surrounding circumstances an exercise of the Fifth Amend-
ment’s privilege? The need for simplicity, the constitutional
importance of applying the Fifth Amendment to those who
seek its protection, and this Court’s case law all suggest
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that this is the right question to ask here. And the answer
to that question in the circumstances of today’s case is
clearly: yes.

For these reasons, I believe that the Fifth Amendment
prohibits a prosecutor from commenting on Salinas’ silence.
I respectfully dissent from the Court’s judgment.
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AGENCY FOR INTERNATIONAL DEVELOPMENT
ET AL. v. ALLIANCE FOR OPEN SOCIETY
INTERNATIONAL, INC., ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 12-10. Argued April 22, 2013—Decided June 20, 2013

In the United States Leadership Against HIV/AIDS, Tuberculosis, and
Malaria Act of 2003 (Leadership Act), 22 U. S. C. § 7601 et seq., Congress
has authorized the appropriation of billions of dollars to fund efforts by
nongovernmental organizations to combat HIV/AIDS worldwide. The
Leadership Act imposes two related conditions: (1) No funds “may be
used to promote or advocate the legalization or practice of prostitution,”
§7631(e); and (2) no funds may be used by an organization “that does
not have a policy explicitly opposing prostitution,” § 7631(f). To enforce
the second condition, known as the Policy Requirement, the Department
of Health and Human Services (HHS) and the United States Agency for
International Development require funding recipients to agree in their
award documents that they oppose prostitution.

Respondents, recipients of Leadership Act funds who wish to remain
neutral on prostitution, sought a declaratory judgment that the Policy
Requirement violates their First Amendment rights. The District
Court issued a preliminary injunction, barring the Government from
cutting off respondents’ Leadership Act funding during the litigation or
from otherwise taking action based on their privately funded speech.
The Second Circuit affirmed, concluding that the Policy Requirement,
as implemented by the agencies, violated respondents’ freedom of
speech.

Held: The Policy Requirement violates the First Amendment by compel-
ling as a condition of federal funding the affirmation of a belief that by
its nature cannot be confined within the scope of the Government pro-
gram. Pp. 213-221.

(@) The Policy Requirement mandates that recipients of federal funds
explicitly agree with the Government’s policy to oppose prostitution.
The First Amendment, however, “prohibits the government from telling
people what they must say.” Rumsfeld v. Forum for Academic and
Institutional Rights, Inc., 547 U. S. 47, 61. As a direct regulation, the
Policy Requirement would plainly violate the First Amendment. The
question is whether the Government may nonetheless impose that re-
quirement as a condition of federal funding. P. 213.
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(b) The Spending Clause grants Congress broad discretion to fund
private programs or activities for the “general Welfare,” Art. I, §8, cl. 1,
including authority to impose limits on the use of such funds to ensure
they are used in the manner Congress intends. Rust v. Sullivan, 500
U.S. 173, 195, n. 4. As a general matter, if a party objects to those
limits, its recourse is to decline the funds. In some cases, however,
a funding condition can result in an unconstitutional burden on First
Amendment rights. The distinction that has emerged from this Court’s
cases is between conditions that define the limits of the Government
spending program—those that specify the activities Congress wants to
subsidize—and conditions that seek to leverage funding to regulate
speech outside the contours of the federal program itself.

Rust illustrates the distinction. In that case, the Court considered
Title X of the Public Health Service Act, which authorized grants to
health-care organizations offering family planning services, but prohib-
ited federal funds from being “used in programs where abortion is a
method of family planning.” 500 U.S., at 178. To enforce the provi-
sion, HHS regulations barred Title X projects from advocating abortion
and required grantees to keep their Title X projects separate from their
other projects. The regulations were valid, the Court explained, be-
cause they governed only the scope of the grantee’s Title X projects,
leaving the grantee free to engage in abortion advocacy through pro-
grams that were independent from its Title X projects. Because the
regulations did not prohibit speech “outside the scope of the federally
funded program,” they did not run afoul of the First Amendment. Id.,
at 197. Pp. 213-217.

(¢) The distinction between conditions that define a federal program
and those that reach outside it is not always self-evident, but the Court
is confident that the Policy Requirement falls on the unconstitutional
side of the line. To begin, the Leadership Act’s other funding condition,
which prohibits Leadership Act funds from being used “to promote or
advocate the legalization or practice of prostitution or sex trafficking,”
§7631(e), ensures that federal funds will not be used for prohibited pur-
poses. The Policy Requirement thus must be doing something more—
and it is. By demanding that funding recipients adopt and espouse, as
their own, the Government’s view on an issue of public concern, the
Policy Requirement by its very nature affects “protected conduct out-
side the scope of the federally funded program.” Rust, supra, at 197.
A recipient cannot avow the belief dictated by the condition when
spending Leadership Act funds, and assert a contrary belief when par-
ticipating in activities on its own time and dime.

The Government suggests that if funding recipients could promote
or condone prostitution using private funds, “it would undermine the
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government’s program and confuse its message opposing prostitution.”
Brief for Petitioners 37. But the Policy Requirement goes beyond pre-
venting recipients from using private funds in a way that would under-
mine the federal program. It requires them to pledge allegiance to
the Government’s policy of eradicating prostitution. That condition on
funding violates the First Amendment. Pp. 217-221.

651 F. 3d 218, affirmed.

ROBERTS, C. J., delivered the opinion of the Court, in which KENNEDY,
GINSBURG, BREYER, ALITO, and SOTOMAYOR, JJ., joined. SCALIA, J., filed
a dissenting opinion, in which THOMAS, J., joined, post, p. 221. KAGAN, J.,
took no part in the consideration or decision of the case.

Deputy Solicitor General Srinivasan argued the cause for
petitioners. With him on the briefs were Solicitor General
Verrilli, Principal Deputy Assistant Attorney General Del-
ery, Deputy Solicitor General Kneedler, Jeffrey B. Wall,
Michael S. Raab, and Sharon Swingle.

David W. Bowker argued the cause for respondents.
With him on the brief were Catherine M. A. Carroll, Rebe-
kah Diller, Laura Abel, Mark C. Fleming, Jason D. Hirsch,
Michael D. Gottesman, and Shalev Roisman.™

*Jay Alan Sekulow, Stuart J. Roth, Colby M. May, and Walter M. Weber
filed a brief for the American Center for Law and Justice as amicus curiae
urging reversal.

Briefs of amici curiae urging affirmance were filed for the American
Civil Liberties Union et al. by Arthur N. Eisenberg, Mariko Hirose, Ste-
ven R. Shapiro, and Lenora M. Lapidus; for the Becket Fund for Reli-
gious Liberty et al. by Fugene Volokh and Andrew L. Frey; for the Cato
Institute by Steven A. Engel and Ilya Shapiro; for the Deans and Profes-
sors of Public Health et al. by Julie Carpenter and Jessica Ring Amunson;
for Heartbeat International, Inc., by Brian J. Murray; for Independent
Sector by Lawrence S. Lustberg; and for the Thomas Jefferson Center for
the Protection of Free Expression by J. Joshua Wheeler.

Briefs of amict curiae were filed for Certain Current and Former Mem-
bers of Congress by Mark E. Haddad, Carter G. Phillips, Daron Watts,
and Tacy F. Flint; for the Coalition Against Trafficking in Women et al.
by Alexander A. Yanos; for The Rutherford Institute by Megan L. Brown
and John W. Whitehead; and for the Secretariat of the Joint United
Nations Programme on HIV/AIDS (UNAIDS Secretariat) by Igor V.
Timofeyev.
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Opinion of the Court

CHIEF JUSTICE ROBERTS delivered the opinion of the
Court.

The United States Leadership Against HIV/AIDS, Tuber-
culosis, and Malaria Act of 2003 (Leadership Act or Act), 117
Stat. 711, as amended, 22 U. S. C. §7601 et seq., outlined a
comprehensive strategy to combat the spread of HIV/AIDS
around the world. As part of that strategy, Congress au-
thorized the appropriation of billions of dollars to fund ef-
forts by nongovernmental organizations to assist in the fight.
The Act imposes two related conditions on that funding:
First, no funds made available by the Act “may be used to
promote or advocate the legalization or practice of prostitu-
tion or sex trafficking.” §7631(e). And second, no funds
may be used by an organization “that does not have a
policy explicitly opposing prostitution and sex trafficking.”
§7631(f). This case concerns the second of these conditions,
referred to as the Policy Requirement. The question is
whether that funding condition violates a recipient’s First
Amendment rights.

I

Congress passed the Leadership Act in 2003 after finding
that HIV/AIDS had “assumed pandemic proportions, spread-
ing from the most severely affected regions, sub-Saharan
Africa and the Caribbean, to all corners of the world, and
leaving an unprecedented path of death and devastation.”
22 U.S.C. §7601(1). According to congressional findings,
more than 65 million people had been infected by HIV and
more than 25 million had lost their lives, making HIV/AIDS
the fourth highest cause of death worldwide. In sub-
Saharan Africa alone, AIDS had claimed the lives of more
than 19 million individuals and was projected to kill a full
quarter of the population of that area over the next decade.
The disease not only directly endangered those infected, but
also increased the potential for social and political instability
and economic devastation, posing a security issue for the en-
tire international community. §8§ 7601(2)—(10).
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In the Leadership Act, Congress directed the President to
establish a “comprehensive, integrated” strategy to combat
HIV/AIDS around the world. §7611(a). The Act sets out
29 different objectives the President’s strategy should seek
to fulfill, reflecting a multitude of approaches to the problem.
The strategy must include, among other things, plans to in-
crease the availability of treatment for infected individuals,
prevent new infections, support the care of those affected
by the disease, promote training for physicians and other
health-care workers, and accelerate research on HIV/AIDS
prevention methods, all while providing a framework for co-
operation with international organizations and partner coun-
tries to further the goals of the program. §§7611(a)(1)—(29)
(2006 ed., Supp. V).

The Act “make[s] the reduction of HIV/AIDS behavioral
risks a priority of all prevention efforts.” §7611(a)(12); see
also §7601(15) (“Successful strategies to stem the spread of
the HIV/AIDS pandemic will require . . . measures to ad-
dress the social and behavioral causes of the problem”). The
Act’s approach to reducing behavioral risks is multifaceted.
The President’s strategy for addressing such risks must, for
example, promote abstinence, encourage monogamy, increase
the availability of condoms, promote voluntary counseling
and treatment for drug users, and, as relevant here, “edu-
catle] men and boys about the risks of procuring sex commer-
cially” as well as “promote alternative livelihoods, safety, and
social reintegration strategies for commercial sex workers.”
§7611(a)(12). Congress found that the “sex industry, the
trafficking of individuals into such industry, and sexual vio-
lence” were factors in the spread of the HIV/AIDS epidemic,
and determined that “it should be the policy of the United
States to eradicate” prostitution and “other sexual vietimiza-
tion.”  §7601(23).

The United States has enlisted the assistance of nongov-
ernmental organizations to help achieve the many goals of
the program. Such organizations “with experience in health
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care and HIV/AIDS counseling,” Congress found, “have
proven effective in combating the HIV/AIDS pandemic and
can be a resource in . . . provid[ing] treatment and care for
individuals infected with HIV/AIDS.” §7601(18). Since
2003, Congress has authorized the appropriation of billions
of dollars for funding these organizations’ fight against HIV/
AIDS around the world. §2151b-2(c); § 7671.

Those funds, however, come with two conditions: First,
no funds made available to carry out the Leadership Act
“may be used to promote or advocate the legalization or
practice of prostitution or sex trafficking.” §7631(e). Sec-
ond, no funds made available may “provide assistance to any
group or organization that does not have a policy explicitly
opposing prostitution and sex trafficking, except . . . to the
Global Fund to Fight AIDS, Tuberculosis and Malaria, the
World Health Organization, the International AIDS Vaccine
Initiative or to any United Nations agency.” §7631(f). It
is this second condition—the Policy Requirement—that is at
issue here.

The Department of Health and Human Services (HHS) and
the United States Agency for International Development
(USAID) are the federal agencies primarily responsible for
overseeing implementation of the Leadership Act. To en-
force the Policy Requirement, the agencies have directed
that the recipient of any funding under the Act agree in the
award document that it is opposed to “prostitution and sex
trafficking because of the psychological and physical risks
they pose for women, men, and children.” 45 CFR §89.1(b)
(2012); USAID, Acquisition & Assistance Policy Directive
12-04, p. 6 (AAPD 12-04).

II

Respondents are a group of domestic organizations en-
gaged in combating HIV/AIDS overseas. In addition to
substantial private funding, they receive billions annually in
financial assistance from the United States, including under


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 570 U. S. 205 (2013) 211

Opinion of the Court

the Leadership Act. Their work includes programs aimed
at limiting injection drug use in Uzbekistan, Tajikistan, and
Kyrgyzstan, preventing mother-to-child HIV transmission in
Kenya, and promoting safer sex practices in India. Re-
spondents fear that adopting a policy explicitly opposing
prostitution may alienate certain host governments, and may
diminish the effectiveness of some of their programs by mak-
ing it more difficult to work with prostitutes in the fight
against HIV/AIDS. They are also concerned that the Policy
Requirement may require them to censor their privately
funded discussions in publications, at conferences, and in
other forums about how best to prevent the spread of HIV/
AIDS among prostitutes.

In 2005, respondents Alliance for Open Society Interna-
tional and Pathfinder International commenced this litiga-
tion, seeking a declaratory judgment that the Government’s
implementation of the Policy Requirement violated their
First Amendment rights. Respondents sought a prelimi-
nary injunction barring the Government from cutting off
their funding under the Act for the duration of the litigation,
from unilaterally terminating their cooperative agreements
with the United States, or from otherwise taking action
solely on the basis of respondents’ own privately funded
speech. The District Court granted such a preliminary in-
junction, and the Government appealed.

While the appeal was pending, HHS and USAID issued
guidelines on how recipients of Leadership Act funds could
retain funding while working with affiliated organizations
not bound by the Policy Requirement. The guidelines per-
mit funding recipients to work with affiliated organizations
that “engage[ ] in activities inconsistent with the recipient’s
opposition to the practices of prostitution and sex traffick-
ing” as long as the recipients retain “objective integrity and
independence from any affiliated organization.” 45 CFR
§89.3; see also AAPD 12-04, at 6-7. Whether sufficient sep-
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aration exists is determined by the totality of the circum-
stances, including “but not . . . limited to” (1) whether the
organizations are legally separate; (2) whether they have
separate personnel; (3) whether they keep separate account-
ing records; (4) the degree of separation in the organizations’
facilities; and (5) the extent to which signs and other forms
of identification distinguish the organizations. 45 CFR
§§89.3(b)(1)—(5); see also AAPD 12-04, at 6-7.

The Court of Appeals summarily remanded the case to the
District Court to consider whether the preliminary injunec-
tion was still appropriate in light of the new guidelines. On
remand, the District Court issued a new preliminary injunec-
tion along the same lines as the first, and the Government
renewed its appeal.

The Court of Appeals affirmed, concluding that respond-
ents had demonstrated a likelihood of success on the mer-
its of their First Amendment challenge under this Court’s
“unconstitutional conditions” doctrine. 651 F. 3d 218 (CA2
2011). Under this doctrine, the court reasoned, “the gov-
ernment may not place a condition on the receipt of a benefit
or subsidy that infringes upon the recipient’s constitutionally
protected rights, even if the government has no obligation
to offer the benefit in the first instance.” Id., at 231 (citing
Perry v. Sindermann, 408 U. S. 593, 597 (1972)). And a con-
dition that compels recipients “to espouse the government’s
position” on a subject of international debate could not be
squared with the First Amendment. 651 F. 3d, at 234. The
court concluded that “the Policy Requirement, as imple-
mented by the Agencies, falls well beyond what the Supreme
Court . . . ha[s] upheld as permissible funding conditions.”
Ibid.

Judge Straub dissented, expressing his view that the
Policy Requirement was an “entirely rational exercise of
Congress’s powers pursuant to the Spending Clause.” Id.,
at 240.

We granted certiorari. 568 U. S. 1119 (2013).
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The Policy Requirement mandates that recipients of Lead-
ership Act funds explicitly agree with the Government’s
policy to oppose prostitution and sex trafficking. It is, how-
ever, a basic First Amendment principle that “freedom of
speech prohibits the government from telling people what
they must say.” Rumsfeld v. Forum for Academic and In-
stitutional Rights, Inc., 547 U. S. 47, 61 (2006) (citing West
Virginia Bd. of Ed. v. Barnette, 319 U. S. 624, 642 (1943), and
Wooley v. Maynard, 430 U.S. 705, 717 (1977)). “At the
heart of the First Amendment lies the principle that each
person should decide for himself or herself the ideas and be-
liefs deserving of expression, consideration, and adherence.”
Turner Broadcasting System, Inc. v. FCC, 512 U. S. 622, 641
(1994); see Knox v. Service Employees, 567 U.S. 298, 309
(2012) (“The government may not . . . compel the endorse-
ment of ideas that it approves.”). Were it enacted as a di-
rect regulation of speech, the Policy Requirement would
plainly violate the First Amendment. The question is
whether the Government may nonetheless impose that re-
quirement as a condition on the receipt of federal funds.

A

The Spending Clause of the Federal Constitution grants
Congress the power “[t]o lay and collect Taxes, Duties, Im-
posts and Excises, to pay the Debts and provide for the com-
mon Defence and general Welfare of the United States.”
Art. I, §8, cl. 1. The Clause provides Congress broad dis-
cretion to tax and spend for the “general Welfare,” including
by funding particular state or private programs or activities.
That power includes the authority to impose limits on the
use of such funds to ensure they are used in the manner
Congress intends. Rust v. Sullivan, 500 U. S. 173, 195, n. 4
(1991) (“Congress’ power to allocate funds for public pur-
poses includes an ancillary power to ensure that those funds
are properly applied to the prescribed use.”).
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As a general matter, if a party objects to a condition on
the receipt of federal funding, its recourse is to decline the
funds. This remains true when the objection is that a condi-
tion may affect the recipient’s exercise of its First Amend-
ment rights. See, e. g., United States v. American Library
Assn., Inc., 539 U. S. 194, 212 (2003) (plurality opinion) (re-
jecting a claim by public libraries that conditioning funds for
Internet access on the libraries’ installing filtering software
violated their First Amendment rights, explaining that “[t]o
the extent that libraries wish to offer unfiltered access, they
are free to do so without federal assistance”); Regan v. Taxa-
tion With Representation of Wash., 461 U. S. 540, 546 (1983)
(dismissing “the notion that First Amendment rights are
somehow not fully realized unless they are subsidized by the
State” (internal quotation marks omitted)).

At the same time, however, we have held that the Govern-
ment “‘may not deny a benefit to a person on a basis that
infringes his constitutionally protected . . . freedom of speech
even if he has no entitlement to that benefit.”” Forum for
Academic and Institutional Rights, supra, at 59 (quoting
American Library Assn., supra, at 210). In some cases, a
funding condition can result in an unconstitutional burden
on First Amendment rights. See Forum for Academic and
Institutional Rights, supra, at 59 (the First Amendment
supplies “a limit on Congress’ ability to place conditions on
the receipt of funds”).

The dissent thinks that can only be true when the condi-
tion is not relevant to the objectives of the program (al-
though it has its doubts about that), or when the condition
is actually coercive, in the sense of an offer that cannot be
refused. See post, at 222-223 (opinion of SCALIA, J.). Our
precedents, however, are not so limited. In the present con-
text, the relevant distinction that has emerged from our cases
is between conditions that define the limits of the government
spending program—those that specify the activities Con-
gress wants to subsidize—and conditions that seek to lever-
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age funding to regulate speech outside the contours of the
program itself. The line is hardly clear, in part because the
definition of a particular program can always be manipulated
to subsume the challenged condition. We have held, how-
ever, that “Congress cannot recast a condition on funding as
a mere definition of its program in every case, lest the First
Amendment be reduced to a simple semantic exercise.”
Legal Services Corporation v. Velazquez, 531 U. S. 533, 547
(2001).

A comparison of two cases helps illustrate the distinction:
In Regan v. Taxation With Representation of Washington,
the Court upheld a requirement that nonprofit organizations
seeking tax-exempt status under 26 U.S. C. §501(c)(3) not
engage in substantial efforts to influence legislation. The
tax-exempt status, we explained, “ha[d] much the same ef-
fect as a cash grant to the organization.” 461 U.S., at 544.
And by limiting §501(c)(3) status to organizations that did
not attempt to influence legislation, Congress had merely
“chose[n] not to subsidize lobbying.” Ibid. Inrejecting the
nonprofit’s First Amendment claim, the Court highlighted—
in the text of its opinion, but see post, at 225—the fact that
the condition did not prohibit that organization from lobby-
ing Congress altogether. By returning to a “dual structure”
it had used in the past—separately incorporating as a
§501(c)(3) organization and § 501(c)(4) organization—the non-
profit could continue to claim §501(c)(3) status for its nonlob-
bying activities, while attempting to influence legislation in
its §501(c)(4) capacity with separate funds. 461 U. S., at 544.
Maintaining such a structure, the Court noted, was not “un-
duly burdensome.” Id., at 545, n. 6. The condition thus did
not deny the organization a government benefit “on account
of its intention to lobby.” Id., at 545.

In FCC v. League of Women Voters of Cal., by contrast,
the Court struck down a condition on federal financial assist-
ance to noncommercial broadcast television and radio sta-
tions that prohibited all editorializing, including with private
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funds. 468 U.S. 364, 399-401 (1984). Even a station re-
ceiving only one percent of its overall budget from the
Federal Government, the Court explained, was “barred ab-
solutely from all editorializing.” Id., at 400. Unlike the
situation in Regan, the law provided no way for a station to
limit its use of federal funds to noneditorializing activities,
while using private funds “to make known its views on mat-
ters of public importance.” 468 U. S., at 400. The prohibi-
tion thus went beyond ensuring that federal funds not be
used to subsidize “public broadcasting station editorials,”
and instead leveraged the federal funding to regulate the
stations’ speech outside the scope of the program. Id., at
399 (internal quotation marks omitted).

Our decision in Rust v. Sullivan elaborated on the ap-
proach reflected in Regan and League of Women Voters. In
Rust, we considered Title X of the Public Health Service Act,
a Spending Clause program that issued grants to nonprofit
health-care organizations “to assist in the establishment and
operation of voluntary family planning projects [to] offer a
broad range of acceptable and effective family planning
methods and services.” 500 U. S., at 178 (internal quotation
marks omitted). The organizations received funds from a
variety of sources other than the Federal Government for a
variety of purposes. The Act, however, prohibited the Title
X federal funds from being “used in programs where abor-
tion is a method of family planning.” Ibid. (internal quota-
tion marks omitted). To enforce this provision, HHS regu-
lations barred Title X projects from advocating abortion as
a method of family planning, and required grantees to ensure
that their Title X projects were “ ‘physically and financially
separate’” from their other projects that engaged in the pro-
hibited activities. Id., at 180-181 (quoting 42 CFR §59.9
(1989)). A group of Title X funding recipients brought suit,
claiming the regulations imposed an unconstitutional condi-
tion on their First Amendment rights. We rejected their
claim.
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We explained that Congress can, without offending the
Constitution, selectively fund certain programs to address an
issue of public concern, without funding alternative ways of
addressing the same problem. In Title X, Congress had de-
fined the federal program to encourage only particular family
planning methods. The challenged regulations were simply
“designed to ensure that the limits of the federal program
are observed,” and “that public funds [are] spent for the pur-
poses for which they were authorized.” Rust, 500 U. S., at
193, 196.

In making this determination, the Court stressed that
“Title X expressly distinguishes between a Title X grantee
and a Title X project.” Id., at 196. The regulations gov-
erned only the scope of the grantee’s Title X projects, leav-
ing it “unfettered in its other activities.” Ibid. “The Title
X grantee can continue to . .. engage in abortion advocacy;
it simply is required to conduct those activities through pro-
grams that are separate and independent from the project
that receives Title X funds.” Ibid. Because the regula-
tions did not “prohibit[ ] the recipient from engaging in the
protected conduct outside the scope of the federally funded
program,” they did not run afoul of the First Amendment.
Id., at 197.

B

As noted, the distinction drawn in these cases—between
conditions that define the federal program and those that
reach outside it—is not always self-evident. As Justice
Cardozo put it in a related context, “Definition more precise
must abide the wisdom of the future.” Steward Machine
Co. v. Dawvis, 301 U. S. 548, 591 (1937). Here, however, we
are confident that the Policy Requirement falls on the uncon-
stitutional side of the line.

To begin, it is important to recall that the Leadership Act
has two conditions relevant here. The first—unchallenged
in this litigation—prohibits Leadership Act funds from being
used “to promote or advocate the legalization or practice of
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prostitution or sex trafficking.” 22 U.S.C. §7631(e). The
Government concedes that §7631(e) by itself ensures that
federal funds will not be used for the prohibited purposes.
Brief for Petitioners 26-27.

The Policy Requirement therefore must be doing some-
thing more—and it is. The dissent views the Requirement
as simply a selection criterion by which the Government
identifies organizations “who believe in its ideas to carry
them to fruition.” Post, at 221. As an initial matter, what-
ever purpose the Policy Requirement serves in selecting
funding recipients, its effects go beyond selection. The Pol-
icy Requirement is an ongoing condition on recipients’ speech
and activities, a ground for terminating a grant after selec-
tion is complete. See AAPD 12-04, at 12. In any event,
as the Government acknowledges, it is not simply seek-
ing organizations that oppose prostitution. Reply Brief 5.
Rather, it explains, “Congress has expressed its purpose
‘to eradicate’ prostitution and sex trafficking, 22 U. S. C.
7601(23), and it wants recipients to adopt a similar stance.”
Brief for Petitioners 32 (emphasis added). This case is not
about the Government’s ability to enlist the assistance of
those with whom it already agrees. It is about compelling
a grant recipient to adopt a particular belief as a condition
of funding.

By demanding that funding recipients adopt—as their
own—the Government’s view on an issue of public concern,
the condition by its very nature affects “protected conduct
outside the scope of the federally funded program.” Rust,
500 U.S., at 197. A recipient cannot avow the belief dic-
tated by the Policy Requirement when spending Leadership
Act funds, and then turn around and assert a contrary belief,
or claim neutrality, when participating in activities on its
own time and dime. By requiring recipients to profess a
specific belief, the Policy Requirement goes beyond defining
the limits of the federally funded program to defining the
recipient. See ibid. (“our ‘unconstitutional conditions’ cases
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involve situations in which the Government has placed a con-
dition on the recipient of the subsidy rather than on a partic-
ular program or service, thus effectively prohibiting the re-
cipient from engaging in the protected conduct outside the
scope of the federally funded program”).

The Government contends that the affiliate guidelines,
established while this litigation was pending, save the pro-
gram. Under those guidelines, funding recipients are per-
mitted to work with affiliated organizations that do not abide
by the condition, as long as the recipients retain “objective
integrity and independence” from the unfettered affiliates.
45 CFR §89.3. The Government suggests the guidelines al-
leviate any unconstitutional burden on respondents’ First
Amendment rights by allowing them to either: (1) accept
Leadership Act funding and comply with the Policy Require-
ment, but establish affiliates to communicate contrary views
on prostitution; or (2) decline funding themselves (thus re-
maining free to express their own views or remain neutral),
while creating affiliates whose sole purpose is to receive and
administer Leadership Act funds, thereby “cabin[ing] the ef-
fects” of the Policy Requirement within the scope of the fed-
eral program. Brief for Petitioners 38-39, 44-49.

Neither approach is sufficient. When we have noted the
importance of affiliates in this context, it has been because
they allow an organization bound by a funding condition to
exercise its First Amendment rights outside the scope of the
federal program. See Rust, supra, at 197-198. Affiliates
cannot serve that purpose when the condition is that a fund-
ing recipient espouse a specific belief as its own. If the af-
filiate is distinct from the recipient, the arrangement does
not afford a means for the recipient to express its beliefs.
If the affiliate is more clearly identified with the recipient,
the recipient can express those beliefs only at the price of
evident hypocrisy. The guidelines themselves make that
clear. See 45 CFR §89.3 (allowing funding recipients to
work with affiliates whose conduct is “inconsistent with the
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recipient’s opposition to the practices of prostitution and sex
trafficking” (emphasis added)).

The Government suggests that the Policy Requirement is
necessary because, without it, the grant of federal funds
could free a recipient’s private funds “to be used to promote
prostitution or sex trafficking.” Brief for Petitioners 27 (cit-
ing Holder v. Humanitarian Law Project, 561 U. S. 1, 30—
31 (2010). That argument assumes that federal funding will
simply supplant private funding, rather than pay for new
programs or expand existing ones. The Government offers
no support for that assumption as a general matter, or any
reason to believe it is true here. And if the Government’s
argument were correct, League of Women Voters would have
come out differently, and much of the reasoning of Regan and
Rust would have been beside the point.

The Government cites but one case to support that argu-
ment, Holder v. Humanitarian Law Project. That case
concerned the quite different context of a ban on providing
material support to terrorist organizations, where the record
indicated that support for those organizations’ nonviolent op-
erations was funneled to support their violent activities.
561 U. S., at 30.

Pressing its argument further, the Government contends
that “if organizations awarded federal funds to implement
Leadership Act programs could at the same time promote or
affirmatively condone prostitution or sex trafficking, whether
using public or private funds, it would undermine the gov-
ernment’s program and confuse its message opposing prosti-
tution and sex trafficking.” Brief for Petitioners 37 (em-
phasis added). But the Policy Requirement goes beyond
preventing recipients from using private funds in a way that
would undermine the federal program. It requires them to
pledge allegiance to the Government’s policy of eradicating
prostitution. As to that, we cannot improve upon what Jus-
tice Jackson wrote for the Court 70 years ago: “If there is
any fixed star in our constitutional constellation, it is that no
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official, high or petty, can prescribe what shall be orthodox
in polities, nationalism, religion, or other matters of opin-
ion or force citizens to confess by word or act their faith
therein.” Barnette, 319 U. S., at 642.

* * *

The Policy Requirement compels as a condition of federal
funding the affirmation of a belief that by its nature cannot
be confined within the scope of the Government program.
In so doing, it violates the First Amendment and cannot
be sustained. The judgment of the Court of Appeals is
affirmed.

It is so ordered.

KAGAN, J., took no part in the consideration or decision of
this case.

JUSTICE SCALIA, with whom JUSTICE THOMAS joins,
dissenting.

The Leadership Act provides that “any group or organiza-
tion that does not have a policy explicitly opposing prostitu-
tion and sex trafficking” may not receive funds appropriated
under the Act. 22 U.S.C. §7631(f). This Policy Require-
ment is nothing more than a means of selecting suitable
agents to implement the Government’s chosen strategy to
eradicate HIV/AIDS. That is perfectly permissible under
the Constitution.

The First Amendment does not mandate a viewpoint-
neutral government. Government must choose between
rival ideas and adopt some as its own: competition over car-
tels, solar energy over coal, weapon development over dis-
armament, and so forth. Moreover, the government may
enlist the assistance of those who believe in its ideas to carry
them to fruition; and it need not enlist for that purpose those
who oppose or do not support the ideas. That seems to me
a matter of the most common common sense. For example:
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One of the purposes of America’s foreign-aid programs is the
fostering of good will towards this country. If the organiza-
tion Hamas—reputed to have an efficient system for deliver-
ing welfare—were excluded from a program for the distribu-
tion of U. S. food assistance, no one could reasonably object.
And that would remain true if Hamas were an organization
of United States citizens entitled to the protection of the
Constitution. So long as the unfunded organization remains
free to engage in its activities (including anti-American prop-
aganda) “without federal assistance,” United States v. Amer-
ican Library Assn., Inc., 539 U. S. 194, 212 (2003) (plurality
opinion), refusing to make use of its assistance for an enter-
prise to which it is opposed does not abridge its speech.
And the same is true when the rejected organization is not
affirmatively opposed to, but merely unsupportive of, the ob-
ject of the federal program, which appears to be the case
here. (Respondents do not promote prostitution, but nei-
ther do they wish to oppose it.) A federal program to en-
courage healthy eating habits need not be administered by
the American Gourmet Society, which has nothing against
healthy food but does not insist upon it.

The argument is that this commonsense principle will en-
able the government to discriminate against, and injure,
points of view to which it is opposed. Of course the Con-
stitution does not prohibit government spending that dis-
criminates against, and injures, points of view to which the
government is opposed; every government program which
takes a position on a controversial issue does that. Anti-
smoking programs injure cigar aficionados, programs encour-
aging sexual abstinence injure free-love advocates, ete. The
constitutional prohibition at issue here is not a prohibition
against discriminating against or injuring opposing points of
view, but the First Amendment’s prohibition against the co-
ercing of speech. I am frankly dubious that a condition for
eligibility to participate in a minor federal program such as
this one runs afoul of that prohibition even when the condi-
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tion is irrelevant to the goals of the program. Not every
disadvantage is a coercion.

But that is not the issue before us here. Here the views
that the Government demands an applicant forswear—or
that the Government insists an applicant favor—are relevant
to the program in question. The program is valid only if the
Government is entitled to disfavor the opposing view (here,
advocacy of or toleration of prostitution). And if the pro-
gram can disfavor it, so can the selection of those who are
to administer the program. There is no risk that this princi-
ple will enable the Government to discriminate arbitrarily
against positions it disfavors. It would not, for example,
permit the Government to exclude from bidding on defense
contracts anyone who refuses to abjure prostitution. But
here a central part of the Government’s HIV/AIDS strategy
is the suppression of prostitution, by which HIV is transmit-
ted. It is entirely reasonable to admit to participation in the
program only those who believe in that goal.

According to the Court, however, this transgresses a con-
stitutional line between conditions that operate inside a
spending program and those that control speech outside of
it. I am at a loss to explain what this central pillar of the
Court’s opinion—this distinction that the Court itself admits
is “hardly clear” and “not always self-evident,” ante, at 215,
217—has to do with the First Amendment. The distinction
was alluded to, to be sure, in Rust v. Sullivan, 500 U. S. 173
(1991), but not as (what the Court now makes it) an invari-
able requirement for First Amendment validity. That the
pro-abortion speech prohibition was limited to “inside the
program” speech was relevant in Rust because the program
itself was not an anti-abortion program. The Government
remained neutral on that controversial issue, but did not
wish abortion to be promoted within its family-planning-
services program. The statutory objective could not be
impaired, in other words, by “outside the program” pro-
abortion speech. The purpose of the limitation was to pre-
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vent Government funding from providing the means of pro-
abortion propaganda, which the Government did not wish
(and had no constitutional obligation) to provide. The situa-
tion here is vastly different. Elimination of prostitution s
an objective of the HIV/AIDS program, and any promotion
of prostitution—whether made inside or outside the pro-
gram—does harm the program.

Of course the most obvious manner in which the admission
to a program of an ideological opponent can frustrate the
purpose of the program is by freeing up the opponent’s funds
for use in its ideological opposition. To use the Hamas ex-
ample again: Subsidizing that organization’s provision of so-
cial services enables the money that it would otherwise use
for that purpose to be used, instead, for anti-American prop-
aganda. Perhaps that problem does not exist in this case
since the respondents do not affirmatively promote prostitu-
tion. But the Court’s analysis categorically rejects that
justification for ideological requirements in all cases, de-
manding “record indicaltion]” that “federal funding will
simply supplant private funding, rather than pay for new
programs.” Amnte, at 220. This seems to me quite naive.
Money is fungible. The economic reality is that when NGOs
can conduct their AIDS work on the Government’s dime,
they can expend greater resources on policies that undercut
the Leadership Act. The Government need not establish by
record evidence that this will happen. To make it a valid
consideration in determining participation in federal pro-
grams, it suffices that this is a real and obvious risk.

None of the cases the Court cites for its holding provide
support. I have already discussed Rust. As for Regan v.
Taxation With Representation of Wash., 461 U. S. 540 (1983),
that case wupheld rather than invalidated a prohibition
against lobbying as a condition of receiving 26 U.S.C.
§501(c)(3) tax-exempt status. The Court’s holding rested on
the conclusion that “a legislature’s decision not to subsidize
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the exercise of a fundamental right does not infringe the
right.” 461 U.S., at 549. Today’s opinion, ante, at 215,
stresses the fact that these nonprofits were permitted to use
a separate §501(c)(4) affiliate for their lobbying—but that
fact, alluded to in a footnote, Regan, 461 U. S., at 545, n. 6,
was entirely nonessential to the Court’s holding. Indeed,
that rationale prompted a separate concurrence precisely be-
cause the majority of the Court did not rely upon it. See
id., at 551-554 (Blackmun, J., concurring). As for FCC v.
League of Women Voters of Cal., 468 U. S. 364 (1984), the
ban on editorializing at issue there was disallowed precisely
because it did not further a relevant, permissible policy of
the Federal Communications Act—and indeed was simply in-
compatible with the Act’s “affirmative] encourage[ment]” of
the “vigorous expression of controversial opinions” by li-
censed broadcasters. Id., at 397.

The Court makes a head-fake at the unconstitutional con-
ditions doctrine, ante, at 218-219, but that doctrine is of no
help. There is no case of ours in which a condition that is
relevant to a statute’s valid purpose and that is not in itself
unconstitutional (e. g., a religious-affiliation condition that vi-
olates the Establishment Clause) has been held to violate the
doctrine.* Moreover, as I suggested earlier, the contention
that the condition here “coerces” respondents’ speech is on
its face implausible. Those organizations that wish to take
a different tack with respect to prostitution “are as uncon-
strained now as they were before the enactment of [the
Leadership Act].” National Endowment for Arts v. Finley,
524 U. S. 569, 595 (1998) (SCALIA, J., concurring in judgment).
As the Court acknowledges, “[a]s a general matter, if a party

*In Legal Services Corporation v. Velazquez, 531 U. S. 533 (2001), upon
which the Court relies, the opinion specified that “in the context of this
statute there is no programmatic message of the kind recognized in Rust
and which sufficed there to allow the Government to specify the advice
deemed necessary for its legitimate objectives,” id., at 548.
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objects to a condition on the receipt of federal funding, its
recourse is to decline the funds,” ante, at 214, and to draw
on its own coffers.

The majority cannot credibly say that this speech condi-
tion is coercive, so it does not. It pussyfoots around the lack
of coercion by invalidating the Leadership Act for “requiring
recipients to profess a specific belief” and “demanding that
funding recipients adopt—as their own—the Government’s
view on an issue of public concern.” Ante, at 218 (emphasis
mine). But like King Cnut’s commanding of the tides, here
the Government’s “requiring” and “demanding” have no co-
ercive effect. In the end, and in the circumstances of this
case, “compell[ing] as a condition of federal funding the af-
firmation of a belief,” ante, at 221 (emphasis mine), is no com-
pulsion at all. It is the reasonable price of admission to a
limited government-spending program that each organiza-
tion remains free to accept or reject. Section 7631(f) “de-
fin[es] the recipient” only to the extent he decides that it is
in his interest to be so defined. Ante, at 218.

& * *

Ideological-commitment requirements such as the one here
are quite rare; but making the choice between competing
applicants on relevant ideological grounds is undoubtedly
quite common. See, e. g., Finley, supra. As far as the Con-
stitution is concerned, it is quite impossible to distinguish
between the two. If the government cannot demand a rele-
vant ideological commitment as a condition of application,
neither can it distinguish between applicants on a relevant
ideological ground. And that is the real evil of today’s opin-
ion. One can expect, in the future, frequent challenges to
the denial of government funding for relevant ideological
reasons.

The Court’s opinion contains stirring quotations from
cases like West Virginia Bd. of Ed. v. Barnette, 319 U. S. 624
(1943), and Turner Broadcasting System, Inc. v. FCC, 512
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U. S. 622 (1994). They serve only to distract attention from
the elephant in the room: that the Government is not forcing
anyone to say anything. What Congress has done here—
requiring an ideological commitment relevant to the Govern-
ment task at hand—is approved by the Constitution itself.
Americans need not support the Constitution; they may be
Communists or anarchists. But “[t]he Senators and Repre-
sentatives . . ., and the Members of the several State Legis-
latures, and all executive and judicial Officers, both of the
United States and of the several States, shall be bound by
Oath or Affirmation, to support [the] Constitution.” U. S.
Const., Art. VI, cl. 3. The Framers saw the wisdom of im-
posing affirmative ideological commitments prerequisite to
assisting in the government’s work. And so should we.
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AMERICAN EXPRESS CO. ET AL. v. ITALIAN COLORS
RESTAURANT ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 12-133. Argued February 27, 2013—Decided June 20, 2013

An agreement between petitioners, American Express and a subsidiary,
and respondents, merchants who accept American Express cards, re-
quires all of their disputes to be resolved by arbitration and provides
that there “shall be no right or authority for any Claims to be arbitrated
on a class action basis.” Respondents nonetheless filed a class action,
claiming that petitioners violated §1 of the Sherman Act and seeking
treble damages for the class under §4 of the Clayton Act. Petitioners
moved to compel individual arbitration under the Federal Arbitration
Act (FAA), but respondents countered that the cost of expert analysis
necessary to prove the antitrust claims would greatly exceed the maxi-
mum recovery for an individual plaintiff. The District Court granted
the motion and dismissed the lawsuits. The Second Circuit reversed
and remanded, holding that because of the prohibitive costs respondents
would face if they had to arbitrate, the class-action waiver was unen-
forceable and arbitration could not proceed. The Circuit stood by its
reversal when this Court remanded in light of Stolt-Nielsen S. A. v.
AnimalFeeds Int’l Corp., 559 U. S. 662, which held that a party may not
be compelled to submit to class arbitration absent an agreement to do so.

Held: The FAA does not permit courts to invalidate a contractual waiver
of class arbitration on the ground that the plaintiff’s cost of individually
arbitrating a federal statutory claim exceeds the potential recovery.
Pp. 232-239.

(@) The FAA reflects the overarching principle that arbitration is
a matter of contract. See Rent-A-Center, West, Inc. v. Jackson, 561
U.S. 63, 67. Courts must “rigorously enforce” arbitration agreements
according to their terms, Dean Witter Reynolds Inc. v. Byrd, 470 U. S.
213, 221, even for claims alleging a violation of a federal statute, un-
less the FAA’s mandate has been “‘overridden by a contrary congres-
sional command,”” CompuCredit Corp. v. Greenwood, 565 U. S. 95, 98.
Pp. 232-233.

(b) No contrary congressional command requires rejection of the
class-arbitration waiver here. The antitrust laws do not guarantee an
affordable procedural path to the vindication of every claim, see Rodri-
guez v. United States, 480 U. S. 522, 525-526, or “evinc[e] an intention to
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preclude a waiver” of class-action procedure, Mitsubishi Motors Corp.
v. Soler Chrysler-Plymouth, Inc., 473 U. S. 614, 628. Nor does congres-
sional approval of Federal Rule of Civil Procedure 23 establish an enti-
tlement to class proceedings for the vindication of statutory rights.
The Rule imposes stringent requirements for certification that exclude
most claims, and this Court has rejected the assertion that the class-
notice requirement must be dispensed with because the “prohibitively
high cost” of compliance would “frustrate [plaintiff’s] attempt to vindi-
cate the policies underlying the antitrust” laws, Eisen v. Carlisle & Jac-
quelin, 417 U. S. 156, 167-168, 175-176. Pp. 233-235.

(¢) The “effective vindication” exception that originated as dictum in
Mitsubishi Motors, supra, also does not invalidate the instant arbitra-
tion agreement. The exception comes from a desire to prevent “pro-
spective waiver of a party’s right to pursue statutory remedies,” id., at
637, n. 19; but the fact that it is not worth the expense involved in
proving a statutory remedy does not constitute the elimination of the
right to pursue that remedy. Cf. Gilmer v. Interstate/Johmson Lane
Corp., 500 U. S. 20, 32; Vimar Segquros y Reaseguros, S. A. v. M/V Sky
Reefer, 515 U. S. 528, 530, 534. AT&T Mobility LLC v. Concepcion, 563
U. 8. 333, all but resolves this case. There, in finding that a law that
conditioned enforcement of arbitration on the availability of class proce-
dure interfered with fundamental arbitration attributes, id., at 344, the
Court specifically rejected the argument that class arbitration was nec-
essary to prosecute claims “that might otherwise slip through the legal
system,” id., at 351. Pp. 235-238.

667 F. 3d 204, reversed.

SCALIA, J., delivered the opinion of the Court, in which RoBERTS, C. J.,
and KENNEDY, THOMAS, and ALITO, JJ., joined. THOMAS, J., filed a con-
curring opinion, post, p. 239. KAGAN, J.,, filed a dissenting opinion, in
which GINSBURG and BREYER, JJ., joined, post, p. 240. SOTOMAYOR, J.,
took no part in the consideration or decision of the case.

Michael K. Kellogg argued the cause for petitioners.
With him on the briefs were Derek T. Ho, Mark G. Califano,
Bernadette Miragliotta, and Julia B. Strickland.

Paul D. Clement argued the cause for respondents. With
him on the brief were Deepak Gupta, Brian Wolfman, Greg-
ory A. Beck, and Jonathan E. Taylor.

Deputy Solicitor General Stewart argued the cause for the
United States as amicus curiae urging affirmance. With
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him on the brief were Solicitor General Verrilli, Deputy
Assistant Attorney General Owerton, Ginger D. Anders,
Catherine G. O’Sullivan, Robert B. Nicholson, David Seid-
man, and David C. Shonka.™

*Briefs of amici curiae urging reversal were filed for the American
Bankers Association et al. by Alan S. Kaplinsky, Jeremy T. Rosenblum,
and Mark J. Levin; for the Chamber of Commerce of the United States of
America et al. by Andrew J. Pincus, Evan M. Tager, Archis A. Parashar-
ami, Robin S. Conrad, and Sheldon Gilbert; for Distinguished Law Pro-
fessors by Thomas R. McCarthy; for DRI-The Voice of the Defense Bar
by Mary Massaron Ross, Jerrold J. Ganzfried, and John F. Stanton; for
the Equal Employment Advisory Council by Rae T. Vann and Ann Eliza-
beth Reesman; for Experian Information Solutions, Inc., et al. by Meir
Feder and Daniel J. McLoon; for the Financial Services Roundtable by
Linda T. Coberly and Gene C. Schaerr; for the New England Legal Foun-
dation by Benjamin G. Robbins and Martin J. Newhouse; and for Marcy
S. Cohen et al. by Martin S. Kaufman and Mary-Christine Sungaila.

Briefs of amici curiae urging affirmance were filed for the State of
Ohio et al. by Michael DeWine, Attorney General of Ohio, Alexandra T.
Schimmer, Solicitor General, Stephen P. Carney, Deputy Solicitor, and
Jennifer L. Pratt, Assistant Attorney General, and by the Attorneys Gen-
eral for their respective States as follows: Thomas C. Horne of Arizona,
George Jepsen of Connecticut, David M. Louie of Hawaii, Lisa Madigan
of llinois, Thomas J. Miller of Iowa, Janet T. Mills of Maine, Douglas
F. Gansler of Maryland, Martha Coakley of Massachusetts, Jim Hood of
Mississippi, Chris Koster of Missouri, Catherine Cortez Masto of Nevada,
Gary King of New Mexico, Eric T. Schneiderman of New York, Kathleen
G. Kane of Pennsylvania, Peter F. Kilmartin of Rhode Island, Alan Wil-
son of South Carolina, Robert E. Cooper, Jr., of Tennessee, John E. Swal-
low of Utah, William H. Sorrell of Vermont, Bob Ferguson of Washington,
and Gregory A. Phillips of Wyoming; for the American Antitrust Institute
by Ellen Meriwether and Albert A. Foer; for Antitrust Scholars by David
A. Reiser and Cyril V. Smith; for COSAL by Jonathan Cuneo and Joel
Davidow; for the Food Marketing Institute et al. by David A. Balto, Erik
R. Lieberman, and Mallory Duncan; for the National Community Phar-
macists Association et al. by Matthew L. Cantor; for Professional Arbitra-
tors et al. by Lisa T. McElroy; for Professors of Civil Procedure by Alex-
ander H. Schmidt; and for Public Citizen, Inc., by Scott L. Nelson and
Allison M. Zieve.

F. Paul Bland, Jr., John Vail, Arthur H. Bryant, Leslie A. Bailey, Spen-
cer J. Wilson, Julie Nepveu, and Michael Schuster filed a brief for Public
Justice, P. C,, et al. as amict curiae.
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JUSTICE SCALIA delivered the opinion of the Court.

We consider whether a contractual waiver of class arbitra-
tion is enforceable under the Federal Arbitration Act when
the plaintiff’s cost of individually arbitrating a federal statu-
tory claim exceeds the potential recovery.

I

Respondents are merchants who accept American Express
cards. Their agreement with petitioners—American Ex-
press and a wholly owned subsidiary—contains a clause that
requires all disputes between the parties to be resolved by
arbitration. The agreement also provides that “[t]here shall
be no right or authority for any Claims to be arbitrated on
a class action basis.” In re American Express Merchants’
Litigation, 667 F. 3d 204, 209 (CA2 2012).

Respondents brought a class action against petitioners for
violations of the federal antitrust laws. According to re-
spondents, American Express used its monopoly power in
the market for charge cards to force merchants to accept
credit cards at rates approximately 30% higher than the fees
for competing credit cards.! This tying arrangement, re-
spondents said, violated §1 of the Sherman Act. They
sought treble damages for the class under §4 of the Clay-
ton Act.

Petitioners moved to compel individual arbitration under
the Federal Arbitration Act (FAA), 9 U.S.C. §1 et seq. In
resisting the motion, respondents submitted a declaration
from an economist who estimated that the cost of an expert
analysis necessary to prove the antitrust claims would be “at
least several hundred thousand dollars, and might exceed
$1 million,” while the maximum recovery for an individual
plaintiff would be $12,850, or $38,549 when trebled. App.
93. The District Court granted the motion and dismissed

1A charge card requires its holder to pay the full outstanding balance
at the end of a billing cycle; a credit card requires payment of only a
portion, with the balance subject to interest.
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the lawsuits. The Court of Appeals reversed and remanded
for further proceedings. It held that because respondents
had established that “they would incur prohibitive costs if
compelled to arbitrate under the class action waiver,” the
waiver was unenforceable and the arbitration could not pro-
ceed. In re American Express Merchants’ Litigation, 554
F. 3d 300, 315-316 (CA2 2009).

We granted certiorari, vacated the judgment, and re-
manded for further consideration in light of Stolt-Nielsen
S. A. v. AnimalFeeds Int’l Corp., 559 U. S. 662 (2010), which
held that a party may not be compelled to submit to class
arbitration absent an agreement to do so. American Eix-
press Co. v. Italian Colors Restaurant, 559 U. S. 1103 (2010).
The Court of Appeals stood by its reversal, stating that its
earlier ruling did not compel class arbitration. In re Ameri-
can Express Merchants’ Litigation, 634 F. 3d 187, 200 (CA2
2011). It then sua sponte reconsidered its ruling in light of
AT&T Mobility LLC v. Concepcion, 563 U.S. 333 (2011),
which held that the FAA pre-empted a state law barring
enforcement of a class-arbitration waiver. Finding AT&T
Mobility inapplicable because it addressed pre-emption, the
Court of Appeals reversed for the third time. 667 F. 3d,
at 213. It then denied rehearing en banc with five judges
dissenting. In re American Express Merchants’ Litiga-
tion, 681 F. 3d 139 (CA2 2012). We granted certiorari, 568
U.S. 1006 (2012), to consider the question “[w]hether the
Federal Arbitration Act permits courts . . . to invalidate arbi-
tration agreements on the ground that they do not permit
class arbitration of a federal-law claim,” Pet. for Cert. i.

II

Congress enacted the FA A in response to widespread judi-
cial hostility to arbitration. See AT&T Mobility, supra, at
339. As relevant here, the Act provides:

“A written provision in any maritime transaction or a
contract evidencing a transaction involving commerce to
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settle by arbitration a controversy thereafter arising out
of such contract or transaction . . . shall be valid, irrevo-
cable, and enforceable, save upon such grounds as exist
at law or in equity for the revocation of any contract.”
9U.S.C. §2.

This text reflects the overarching principle that arbitration
is a matter of contract. See Rent-A-Center, West, Inc. v.
Jackson, 561 U. S. 63, 67 (2010). And consistent with that
text, courts must “rigorously enforce” arbitration agree-
ments according to their terms, Dean Witter Reynolds Inc.
v. Byrd, 470 U. S. 213, 221 (1985), including terms that “spec-
ify with whom [the parties] choose to arbitrate their dis-
putes,” Stolt-Nielsen, supra, at 683, and “the rules under
which that arbitration will be conducted,” Volt Information
Sciences, Inc. v. Board of Trustees of Leland Stanford Ju-
nior Univ., 489 U. S. 468, 479 (1989). That holds true for
claims that allege a violation of a federal statute, unless the
FA A’s mandate has been “ ‘overridden by a contrary congres-
sional command.”” CompuCredit Corp. v. Greenwood, 565
U. S. 95, 98 (2012) (quoting Shearson/American Express Inc.
v. McMahon, 482 U. S. 220, 226 (1987)).

I11

No contrary congressional command requires us to reject
the waiver of class arbitration here. Respondents argue
that requiring them to litigate their claims individually—as
they contracted to do—would contravene the policies of the
antitrust laws. But the antitrust laws do not guarantee an
affordable procedural path to the vindication of every claim.
Congress has taken some measures to facilitate the litigation
of antitrust claims—for example, it enacted a multiplied-
damages remedy. See 15 U. S. C. §15 (treble damages). In
enacting such measures, Congress has told us that it is will-
ing to go, in certain respects, beyond the normal limits of
law in advancing its goals of deterring and remedying unlaw-
ful trade practice. But to say that Congress must have in-
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tended whatever departures from those normal limits ad-
vance antitrust goals is simply irrational. “[N]o legislation
pursues its purposes at all costs.” Rodriguez v. United
States, 480 U. S. 522, 525-526 (1987) (per curiam,).

The antitrust laws do not “evinc[e] an intention to preclude
a waiver” of class-action procedure. Mitsubishi Motors
Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 628
(1985). The Sherman and Clayton Acts make no mention of
class actions. In fact, they were enacted decades before the
advent of Federal Rule of Civil Procedure 23, which was “de-
signed to allow an exception to the usual rule that litigation
is conducted by and on behalf of the individual named parties
only.” Califano v. Yamasaki, 442 U. S. 682, 700-701 (1979).
The parties here agreed to arbitrate pursuant to that “usual
rule,” and it would be remarkable for a court to erase that
expectation.

Nor does congressional approval of Rule 23 establish an
entitlement to class proceedings for the vindication of statu-
tory rights. To begin with, it is likely that such an entitle-
ment, invalidating private arbitration agreements denying
class adjudication, would be an “abridg[ment]” or modif[ica-
tion]” of a “substantive right” forbidden to the Rules, see
28 U.S.C. §2072(b). But there is no evidence of such an
entitlement in any event. The Rule imposes stringent re-
quirements for certification that in practice exclude most
claims. And we have specifically rejected the assertion that
one of those requirements (the class-notice requirement)
must be dispensed with because the “prohibitively high cost”
of compliance would “frustrate [plaintiff’s] attempt to vindi-
cate the policies underlying the antitrust” laws. Fisen v.
Carlisle & Jacquelin, 417 U. S. 156, 166-168, 175-176 (1974).
One might respond, perhaps, that federal law secures a non-
waivable opportunity to vindicate federal policies by satisfy-
ing the procedural strictures of Rule 23 or invoking some
other informal class mechanism in arbitration. But we have
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already rejected that proposition in AT&T Mobility, 563
U. S., at 343-344.
v

Our finding of no “contrary congressional command” does
not end the case. Respondents invoke a judge-made excep-
tion to the FAA which, they say, serves to harmonize com-
peting federal policies by allowing courts to invalidate agree-
ments that prevent the “effective vindication” of a federal
statutory right. Enforcing the waiver of class arbitration
bars effective vindication, respondents contend, because they
have no economic incentive to pursue their antitrust claims
individually in arbitration.

The “effective vindication” exception to which respondents
allude originated as dictum in Mitsubishi Motors, where we
expressed a willingness to invalidate, on “public policy”
grounds, arbitration agreements that “operatle] . . . as a pro-
spective waiver of a party’s right to pursue statutory reme-
dies.” 473 U. S, at 637, n. 19 (emphasis added). Dismissing
concerns that the arbitral forum was inadequate, we said
that “so long as the prospective litigant effectively may vin-
dicate its statutory cause of action in the arbitral forum, the
statute will continue to serve both its remedial and deterrent
function.” Id., at 637. Subsequent cases have similarly as-
serted the existence of an “effective vindication” exception,
see, e. ¢., 14 Penn Plaza LLC v. Pyett, 556 U. S. 247, 273-274
(2009); Gilmer v. Interstate/Johmnson Lane Corp., 500 U. S.
20, 28 (1991), but have similarly declined to apply it to invali-
date the arbitration agreement at issue.?

2Contrary to the dissent’s claim, post, at 246-247, and n. 3 (opinion of
KAGAN, J.), the Court in Mitsubishi Motors did not hold that federal stat-
utory claims are subject to arbitration so long as the claimant may effec-
tively vindicate his rights in the arbitral forum. The Court expressly
stated that, “at this stage in the proceedings,” it had “no occasion to specu-
late” on whether the arbitration agreement’s potential deprivation of a
claimant’s right to pursue federal remedies may render that agreement
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And we do so again here. As we have described, the ex-
ception finds its origin in the desire to prevent “prospective
waiver of a party’s right to pursue statutory remedies,” Mit-
subishi Motors, supra, at 637, n. 19 (emphasis added). That
would certainly cover a provision in an arbitration agree-
ment forbidding the assertion of certain statutory rights.
And it would perhaps cover filing and administrative fees
attached to arbitration that are so high as to make access to
the forum impracticable. See Green Tree Financial Corp.-
Ala. v. Randolph, 531 U.S. 79, 90 (2000) (“It may well be
that the existence of large arbitration costs could preclude a
litigant . . . from effectively vindicating her federal statutory
rights”). But the fact that it is not worth the expense in-
volved in proving a statutory remedy does not constitute the
elimination of the right to pursue that remedy. See 681
F. 3d, at 147 (Jacobs, C. J., dissenting from denial of rehear-
ing en banc).? The class-action waiver merely limits arbitra-
tion to the two contracting parties. It no more eliminates
those parties’ right to pursue their statutory remedy than
did federal law before its adoption of the class action for legal
relief in 1938, see Fed. Rule Civ. Proc. 23, 28 U. S. C., p. 864
(1938 ed., Supp. V); 7TA C. Wright, A. Miller, & M. Kane,
Federal Practice and Procedure §1752, p. 18 (3d ed. 2005).
Or, to put it differently, the individual suit that was consid-
ered adequate to ensure “effective vindication” of a federal

unenforceable. 473 U.S., at 637, n. 19. Even the Court of Appeals in
this case recognized the relevant language in Mitsubishi Motors as dicta.
In re American Express Merchants’ Litigation, 667 F. 3d 204, 214 (CA2
2012).

3The dissent contends that a class-action waiver may deny a party’s
right to pursue statutory remedies in the same way as a clause that bars
a party from presenting economic testimony. See post, at 242, 248. That
is a false comparison for several reasons: To begin with, it is not a given
that such a clause would constitute an impermissible waiver; we have
never considered the point. But more importantly, such a clause, assum-
ing it makes vindication of the claim impossible, makes it impossible not
just as a class action but even as an individual claim.
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right before adoption of class-action procedures did not sud-
denly become “ineffective vindication” upon their adoption.*

A pair of our cases brings home the point. In Gilmer,
supra, we had no qualms in enforcing a class waiver in an
arbitration agreement even though the federal statute at
issue, the Age Discrimination in Employment Act, expressly
permitted collective actions. We said that statutory permis-
sion did “‘not mean that individual attempts at conciliation
were intended to be barred.”” Id., at 32. And in Vimar
Seguros y Reasegquros, S. A. v. M/V Sky Reefer, 515 U. S. 528
(1995), we held that requiring arbitration in a foreign coun-
try was compatible with the federal Carriage of Goods by
Sea Act. That legislation prohibited any agreement “‘re-
lieving’” or “‘lessening’” the liability of a carrier for dam-
aged goods, id., at 530, 534 (quoting 46 U. S. C. App. § 1303(8)
(1988 ed.))—which is close to codification of an “effective vin-
dication” exception. The Court rejected the argument that
the “inconvenience and costs of proceeding” abroad “les-
sen[ed]” the defendants’ liability, stating that “[i]t would be
unwieldy and unsupported by the terms or policy of the stat-
ute to require courts to proceed case by case to tally the

4Who can disagree with the dissent’s assertion that “the effective-
vindication rule asks about the world today, not the world as it might have
looked when Congress passed a given statute”? Post, at 250. But time
does not change the meaning of effectiveness, making ineffective vindica-
tion today what was effective vindication in the past. The dissent also
says that the agreement bars other forms of cost sharing—existing before
the Sherman Act—that could provide effective vindication. See post, at
249-250, and n. 5. Petitioners denied that, and that is not what the Court
of Appeals decision under review here held. It held that, because other
forms of cost sharing were not economically feasible (“the only economi-
cally feasible means for . . . enforcing [respondents’] statutory rights is
via a class action”), the class-action waiver was unenforceable. 667 F. 3d,
at 218 (emphasis added). (The dissent’s assertion to the contrary cites
not the opinion on appeal here, but an earlier opinion that was vacated.
See In re American Express Merchants’ Litigation, 554 F. 3d 300 (CA2
2009), vacated and remanded, 559 U. S. 1103 (2010).) That is the conclu-
sion we reject.
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costs and burdens to particular plaintiffs in light of their
means, the size of their claims, and the relative burden on
the carrier.” 515 U. S, at 532, 536. Such a “tally[ing] [of]
the costs and burdens” is precisely what the dissent would
impose upon federal courts here.

Truth to tell, our decision in AT&T Mobility all but re-
solves this case. There we invalidated a law conditioning
enforcement of arbitration on the availability of class proce-
dure because that law “interfere[d] with fundamental attri-
butes of arbitration.” 563 U. S., at 344. “[T]he switch from
bilateral to class arbitration,” we said, “sacrifices the princi-
pal advantage of arbitration—its informality—and makes the
process slower, more costly, and more likely to generate pro-
cedural morass than final judgment.” Id., at 348. We spe-
cifically rejected the argument that class arbitration was
necessary to prosecute claims “that might otherwise slip
through the legal system.” Id., at 351.°

* * *

The regime established by the Court of Appeals’ decision
would require—before a plaintiff can be held to contractually
agreed bilateral arbitration—that a federal court determine
(and the parties litigate) the legal requirements for success
on the merits claim-by-claim and theory-by-theory, the evi-
dence necessary to meet those requirements, the cost of de-

5In dismissing AT&T Mobility as a case involving pre-emption and not
the effective-vindication exception, the dissent ignores what that case
established—that the FAA’s command to enforce arbitration agreements
trumps any interest in ensuring the prosecution of low-value claims. The
latter interest, we said, is “unrelated” to the FAA. 563 U. S., at 351. Ac-
cordingly, the FAA does, contrary to the dissent’s assertion, see post, at
244, favor the absence of litigation when that is the consequence of a class-
action waiver, since its “ ‘principal purpose’” is the enforcement of arbitra-
tion agreements according to their terms. 563 U. S., at 344 (quoting Volt
Information Sciences, Inc. v. Board of Trustees of Leland Stanford Ju-
nior Univ., 489 U. S. 468, 478 (1989)).
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veloping that evidence, and the damages that would be

recovered in the event of success. Such a preliminary liti-

gating hurdle would undoubtedly destroy the prospect of

speedy resolution that arbitration in general and bilateral

arbitration in particular was meant to secure. The FAA

does not sanction such a judicially created superstructure.
The judgment of the Court of Appeals is reversed.

It 1s so ordered.

JUSTICE SOTOMAYOR took no part in the consideration or
decision of this case.

JUSTICE THOMAS, concurring.

I join the Court’s opinion in full. I write separately to
note that the result here is also required by the plain mean-
ing of the Federal Arbitration Act. In AT&T Mobility LLC
v. Concepcion, 563 U.S. 333 (2011), I explained that “the
FAA requires that an agreement to arbitrate be enforced
unless a party successfully challenges the formation of the
arbitration agreement, such as by proving fraud or duress.”
Id., at 352 (concurring opinion). In this case, Italian Colors
makes two arguments to support its conclusion that the arbi-
tration agreement should not be enforced. First, it con-
tends that enforcing the arbitration agreement “would con-
travene the policies of the antitrust laws.” Ante, at 233.
Second, it contends that a court may “invalidate agreements
that prevent the ‘effective vindication’ of a federal statutory
right.” Amnte, at 235. Neither argument “concernl[s]
whether the contract was properly made.” AT&T Mobility,
supra, at 357 (THOMAS, J., concurring). Because Italian Col-
ors has not furnished “grounds . . . for the revocation of any
contract,” 9 U.S. C. §2, the arbitration agreement must be
enforced. Italian Colors voluntarily entered into a contract
containing a bilateral arbitration provision. It cannot now
escape its obligations merely because the claim it wishes to
bring might be economically infeasible.
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JUSTICE KAGAN, with whom JUSTICE GINSBURG and JUS-
TICE BREYER join, dissenting.

Here is the nutshell version of this case, unfortunately ob-
scured in the Court’s decision. The owner of a small restau-
rant (Italian Colors) thinks that American Express (Amex)
has used its monopoly power to force merchants to accept a
form contract violating the antitrust laws. The restaura-
teur wants to challenge the allegedly unlawful provision (im-
posing a tying arrangement), but the same contract’s arbitra-
tion clause prevents him from doing so. That term imposes
a variety of procedural bars that would make pursuit of
the antitrust claim a fool’s errand. So if the arbitration
clause is enforceable, Amex has insulated itself from anti-
trust liability—even if it has in fact violated the law. The
monopolist gets to use its monopoly power to insist on a con-
tract effectively depriving its vietims of all legal recourse.

And here is the nutshell version of today’s opinion, admira-
bly flaunted rather than camouflaged: Too darn bad.

That answer is a betrayal of our precedents, and of federal
statutes like the antitrust laws. Our decisions have devel-
oped a mechanism—called the effective-vindication rule—to
prevent arbitration clauses from choking off a plaintiff’s abil-
ity to enforce congressionally created rights. That doctrine
bars applying such a clause when (but only when) it operates
to confer immunity from potentially meritorious federal
claims. In so doing, the rule reconciles the Federal Arbitra-
tion Act (FAA) with all the rest of federal law—and indeed,
promotes the most fundamental purposes of the FAA itself.
As applied here, the rule would ensure that Amex’s arbitra-
tion clause does not foreclose Italian Colors from vindicating
its right to redress antitrust harm.

The majority barely tries to explain why it reaches a con-
trary result. It notes that we have not decided this exact
case before—neglecting that the principle we have estab-
lished fits this case hand in glove. And it concocts a special
exemption for class-arbitration waivers—ignoring that this
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case concerns much more than that. Throughout, the major-
ity disregards our decisions’ central tenet: An arbitration
clause may not thwart federal law, irrespective of exactly
how it does so. Because the Court today prevents the effec-
tive vindication of federal statutory rights, I respectfully
dissent.

I

Start with an uncontroversial proposition: We would re-
fuse to enforce an exculpatory clause insulating a company
from antitrust liability—say, “Merchants may bring no Sher-
man Act claims”—even if that clause were contained in an
arbitration agreement. See ante, at 236. Congress created
the Sherman Act’s private cause of action not solely to com-
pensate individuals, but to promote “the public interest in
vigilant enforcement of the antitrust laws.” Lawlor v. Na-
tional Screen Service Corp., 349 U. S. 322, 329 (1955). Ac-
cordingly, courts will not enforce a prospective waiver of the
right to gain redress for an antitrust injury, whether in an
arbitration agreement or any other contract. See Mitsu-
bishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473
U.S. 614, 637, and n. 19 (1985). The same rule applies to
other important federal statutory rights. See 14 Penn
Plaza LLC v. Pyett, 556 U. S. 247, 273 (2009) (Age Discrimi-
nation in Employment Act); Brooklyn Savings Bank v.
O’Neil, 324 U. S. 697, 704 (1945) (Fair Labor Standards Act).
But its necessity is nowhere more evident than in the anti-
trust context. Without the rule, a company could use its
monopoly power to protect its monopoly power, by coerc-
ing agreement to contractual terms eliminating its anti-
trust liability.

If the rule were limited to baldly exculpatory provisions,
however, a monopolist could devise numerous ways around
it. Consider several alternatives that a party drafting an
arbitration agreement could adopt to avoid antitrust liability,
each of which would have the identical effect. On the front
end: The agreement might set outlandish filing fees or estab-
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lish an absurd (e. g., one-day) statute of limitations, thus pre-
venting a claimant from gaining access to the arbitral forum.
On the back end: The agreement might remove the arbitra-
tor’s authority to grant meaningful relief, so that a judgment
gets the claimant nothing worthwhile. And in the middle:
The agreement might block the claimant from presenting the
kind of proof that is necessary to establish the defendant’s
liability—say, by prohibiting any economic testimony (good
luck proving an antitrust claim without that!). Or else the
agreement might appoint as an arbitrator an obviously bi-
ased person—say, the CEO of Amex. The possibilities are
endless—all less direct than an express exculpatory clause,
but no less fatal. So the rule against prospective waivers of
federal rights can work only if it applies not just to a contract
clause explicitly barring a claim, but to others that operate
to do so.

And sure enough, our cases establish this proposition: An
arbitration clause will not be enforced if it prevents the ef-
fective vindication of federal statutory rights, however it
achieves that result. The rule originated in Mitsubishi,
where we held that claims brought under the Sherman Act
and other federal laws are generally subject to arbitration.
473 U. S., at 628. By agreeing to arbitrate such a claim, we
explained, “a party does not forgo the substantive rights af-
forded by the statute; it only submits to their resolution in
an arbitral, rather than a judicial, forum.” Ibid. But cru-
cial to our decision was a limiting principle, designed to safe-
guard federal rights: An arbitration clause will be enforced
only “so long as the prospective litigant effectively may vin-
dicate its statutory cause of action in the arbitral forum.”
Id., at 637. If an arbitration provision “operated . .. as a
prospective waiver of a party’s right to pursue statutory
remedies,” we emphasized, we would “condemn[ ]” it. Ibid.,
n. 19. Similarly, we stated that such a clause should be
“set[ ] aside” if “proceedings in the contractual forum will be
so gravely difficult” that the claimant “will for all practical
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purposes be deprived of his day in court.” Id., at 632 (inter-
nal quotation marks omitted). And in the decades since
Mitsubishi, we have repeated its admonition time and again,
instructing courts not to enforce an arbitration agreement
that effectively (even if not explicitly) forecloses a plaintiff
from remedying the violation of a federal statutory right.
See Gilmer v. Interstate/Johmson Lane Corp., 500 U. S. 20,
28 (1991); Vimar Seguros y Reaseguros, S. A. v. M/V Sky
Reefer, 515 U. S. 528, 540 (1995); 14, Penn Plaza, 556 U. S., at
266, 273-274.

Our decision in Green Tree Financial Corp.-Ala. v. Ran-
dolph, 531 U. S. 79 (2000), confirmed that this principle ap-
plies when an agreement thwarts federal law by making
arbitration prohibitively expensive. The plaintiff there
(seeking relief under the Truth in Lending Act) argued that
an arbitration agreement was unenforceable because it “cre-
ate[d] a risk” that she would have to “bear prohibitive arbi-
tration costs” in the form of high filing and administrative
fees. Id., at 90 (internal quotation marks omitted). We re-
jected that contention, but not because we doubted that such
fees could prevent the effective vindication of statutory
rights. To the contrary, we invoked our rule from Mitsu-
bishi, making clear that it applied to the case before us. See
531 U.S., at 90. Indeed, we added a burden of proof:
“[Wlhere, as here,” we held, a party asserting a federal right
“seeks to invalidate an arbitration agreement on the ground
that arbitration would be prohibitively expensive, that party
bears the burden of showing the likelihood of incurring such
costs.” Id., at 92. Randolph, we found, had failed to meet
that burden: The evidence she offered was “too speculative.”
Id., at 91. But even as we dismissed Randolph’s suit, we
reminded courts to protect against arbitration agreements
that make federal claims too costly to bring.

Applied as our precedents direct, the effective-vindication
rule furthers the purposes not just of laws like the Sherman
Act, but of the FAA itself. That statute reflects a federal
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policy favoring actual arbitration—that is, arbitration as a
streamlined “method of resolving disputes,” not as a fool-
proof way of killing off valid claims. Rodriguez de Quijas v.
Shearson/American Express, Inc., 490 U. S. 477, 481 (1989).
Put otherwise: What the FA A prefers to litigation is arbitra-
tion, not de facto immunity. The effective-vindication rule
furthers the statute’s goals by ensuring that arbitration re-
mains a real, not faux, method of dispute resolution. With
the rule, companies have good reason to adopt arbitral proce-
dures that facilitate efficient and accurate handling of com-
plaints. Without it, companies have every incentive to draft
their agreements to extract backdoor waivers of statutory
rights, making arbitration unavailable or pointless. So
down one road: more arbitration, better enforcement of fed-
eral statutes. And down the other: less arbitration, poorer
enforcement of federal statutes. Which would you prefer?
Or still more aptly: Which do you think Congress would?
The answer becomes all the more obvious given the limits
we have placed on the rule, which ensure that it does not
diminish arbitration’s benefits. The rule comes into play
only when an agreement “operate[s] . . . as a prospective
waiver”—that is, forecloses (not diminishes) a plaintiff’s op-
portunity to gain relief for a statutory violation. Maitsu-
bishi, 473 U.S., at 637, n. 19. So, for example, Randolph
assessed whether fees in arbitration would be “prohibitive”
(not high, excessive, or extravagant). 531 U.S., at 90.
Moreover, the plaintiff must make that showing through con-
crete proof: “[Slpeculative” risks, “unfounded assumptions,”
and “unsupported statements” will not suffice. Id., at 90-91,
and n. 6. With the inquiry that confined and the evidentiary
requirements that high, courts have had no trouble assessing
the matters the rule makes relevant. And for almost three
decades, courts have followed our edict that arbitration
clauses must usually prevail, declining to enforce them in
only rare cases. See Brief for United States as Amicus Cu-
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riae 26-27. The effective-vindication rule has thus oper-
ated year in and year out without undermining, much less
“destroy[ing],” the prospect of speedy dispute resolution that
arbitration secures. Amnte, at 239.

And this is just the kind of case the rule was meant to
address. Italian Colors, as I have noted, alleges that Amex
used its market power to impose a tying arrangement in vio-
lation of the Sherman Act. The antitrust laws, all parties
agree, provide the restaurant with a cause of action and give
it the chance to recover treble damages. Here, that would
mean Italian Colors could take home up to $38,549. But a
problem looms. As this case comes to us, the evidence shows
that Italian Colors cannot prevail in arbitration without an
economic analysis defining the relevant markets, establishing
Amex’s monopoly power, showing anticompetitive effects, and
measuring damages. And that expert report would cost be-
tween several hundred thousand and one million dollars.! So
the expense involved in proving the claim in arbitration is ten
times what Italian Colors could hope to gain, even in a best-
case scenario. That counts as a “prohibitive” cost, in Ran-
dolph’s terminology, if anything does. No rational actor
would bring a claim worth tens of thousands of dollars if doing
so meant incurring costs in the hundreds of thousands.

1 The evidence relating to these costs comes from an affidavit submitted
by an economist experienced in proving similar antitrust claims. The
Second Circuit found that Amex “ha[d] brought no serious challenge” to
that factual showing. See, e.g., 667 F. 3d 204, 210 (2012). And in this
Court, Amex conceded that Italian Colors would need an expert economic
report to prevail in arbitration. See Tr. of Oral Arg. 15. Perhaps that is
not really true. A hallmark of arbitration is its use of procedures tailored
to the type of dispute and amount in controversy; so arbitrators might
properly decline to demand such a rigorous evidentiary showing in small
antitrust cases. But that possibility cannot disturb the factual premise
on which this case comes to us, and which the majority accepts: that Ital-
ian Colors’s tying claim is an ordinary kind of antitrust claim; and that it
is worth about a tenth the cost of arbitration.
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An arbitration agreement could manage such a mismatch
in many ways, but Amex’s disdains them all. As the Court
makes clear, the contract expressly prohibits class arbitra-
tion. But that is only part of the problem.2 The agreement
also disallows any kind of joinder or consolidation of claims
or parties. And more: Its confidentiality provision prevents
Italian Colors from informally arranging with other mer-
chants to produce a common expert report. And still more:
The agreement precludes any shifting of costs to Amex, even
if Italian Colors prevails. And beyond all that: Amex re-
fused to enter into any stipulations that would obviate or
mitigate the need for the economic analysis. In short, the
agreement as applied in this case cuts off not just class arbi-
tration, but any avenue for sharing, shifting, or shrinking
necessary costs. Amex has put Italian Colors to this choice:
Spend way, way, way more money than your claim is worth,
or relinquish your Sherman Act rights.

So contra the majority, the court below got this case right.
Italian Colors proved what the plaintiff in Randolph could
not—that a standard-form agreement, taken as a whole, ren-
ders arbitration of a claim “prohibitively expensive.” 531
U.S., at 92. The restaurant thus established that the con-
tract “operate[s] . . . as a prospective waiver,” and prevents
the “effective[] . . . vindicat[ion]” of Sherman Act rights.
Mitsubishi, 473 U. S., at 637, and n. 19. I would follow our
precedents and decline to compel arbitration.

II

The majority is quite sure that the effective-vindication
rule does not apply here, but has precious little to say about
why. It starts by disparaging the rule as having “origi-
nated as dictum.” Ante, at 235. But it does not rest on that
swipe, and for good reason. As I have explained, see supra,

2The majority contends that the class-action waiver is the only part we
should consider. See ante, at 237, n. 4. I explain below why that asser-
tion is wrong. See mnfra, at 249-250.
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at 242-243, the rule began as a core part of Mitsubishi: We
held there that federal statutory claims are subject to arbi-
tration “so long as” the claimant “effectively may vindicate
its [rights] in the arbitral forum.” 473 U. S., at 637 (empha-
sis added). The rule thus served as an essential condition
of the decision’s holding.? And in Randolph, we provided a
standard for applying the rule when a claimant alleges “pro-
hibitive costs” (“Where, as here,” etc., see supra, at 243), and
we then applied that standard to the parties before us. So
whatever else the majority might think of the effective-
vindication rule, it is not dictum.

The next paragraph of the Court’s decision (the third of
Part IV) is the key: It contains almost the whole of the ma-
jority’s effort to explain why the effective-vindication rule
does not stop Amex from compelling arbitration. The ma-
jority’s first move is to describe Mitsubishit and Randolph
as covering only discrete situations: The rule, the majority
asserts, applies to arbitration agreements that eliminate the
“right to pursue statutory remedies” by “forbidding the as-
sertion” of the right (as addressed in Mitsubishi) or impos-
ing filing and administrative fees “so high as to make access
to the forum impracticable” (as addressed in Randolph).
Ante, at 236 (emphasis deleted; internal quotation marks
omitted). Those cases are not this case, the majority says:
Here, the agreement’s provisions went to the possibility of
“proving a statutory remedy.” Ibid.

But the distinction the majority proffers, which excludes
problems of proof, is one Mitsubishi and Randolph (and our

3The majority is dead wrong when it says that Mitsubishi reserved
judgment on “whether the arbitration agreement’s potential deprivation of
a claimant’s right to pursue federal remedies may render that agreement
unenforceable.” Amnte, at 235, n. 2. 'What the Mitsubishi Court had “no
occasion to speculate on” was whether a particular agreement in fact elim-
inated the claimant’s federal rights. 473 U.S., at 637, n. 19. But we
stated expressly that if the agreement did so (as Amex’s does), we would
invalidate it. Ibid.; see supra, at 242.
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decisions reaffirming them) foreclose. Those decisions es-
tablish what in some quarters is known as a principle: When
an arbitration agreement prevents the effective vindication
of federal rights, a party may go to court. That principle,
by its nature, operates in diverse circumstances—not just
the ones that happened to come before the Court. See
supra, at 241-243. It doubtless covers the baldly exculpa-
tory clause and prohibitive fees that the majority acknowl-
edges would preclude an arbitration agreement’s enforce-
ment. But so too it covers the world of other provisions a
clever drafter might devise to scuttle even the most merito-
rious federal claims. Those provisions might deny entry to
the forum in the first instance. Or they might deprive the
claimant of any remedy. Or they might prevent the claim-
ant from offering the necessary proof to prevail, as in my “no
economic testimony” hypothetical—and in the actual circum-
stances of this case. See supra, at 242. The variations
matter not at all. Whatever the precise mechanism, each
“operatels] . . . as a prospective waiver of a party’s [federal]
right[s]”—and so confers immunity on a wrongdoer. Mitsu-
bishi, 473 U. S., at 637, n. 19. And that is what counts under
our decisions.*

Nor can the majority escape the principle we have estab-
lished by observing, as it does at one point, that Amex’s
agreement merely made arbitration “not worth the ex-
pense.” Ante,at 236. That suggestion, after all, runs smack
into Randolph, which likewise involved an allegation that
arbitration, as specified in a contract, “would be prohibitively

4 Gilmer and Vimar Seguros, which the majority relies on, see ante, at
237-238, fail to advance its argument. The plaintiffs there did not claim,
as Italian Colors does, that an arbitration clause altogether precluded
them from vindicating their federal rights. They averred only that arbi-
tration would be less convenient or effective than a proceeding in court.
See Gilmer v. Interstate/Johnson Lane Corp., 500 U. S. 20, 31-32 (1991);
Vimar Seguros y Reaseguros, S. A. v. M/V Sky Reefer, 515 U.S. 528,
533 (1995). As I have explained, that kind of showing does not meet the
effective-vindication rule’s high bar. See supra, at 244.
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expensive.” 531 U.S.,at 92. Our decision there made clear
that a provision raising a plaintiff’s costs could foreclose con-
sideration of federal claims, and so run afoul of the effective-
vindication rule. The expense at issue in Randolph came
from a filing fee combined with a per-diem payment for the
arbitrator. But nothing about those particular costs is dis-
tinctive; and indeed, a rule confined to them would be
weirdly idiosyncratic. Not surprisingly, then, Randolph
gave no hint of distinguishing among the different ways an
arbitration agreement can make a claim too costly to bring.
Its rationale applies whenever an agreement makes the vin-
dication of federal claims impossibly expensive—whether by
imposing fees or proscribing cost-sharing or adopting some
other device.

That leaves the three last sentences in the majority’s core
paragraph. Here, the majority conjures a special reason
to exclude “class-action waiver([s]” from the effective-
vindication rule’s compass. Ante, at 236, 237, n. 4. Rule 23,
the majority notes, became law only in 1938—decades after
the Sherman Act. The majority’s conclusion: If federal law
in the interim decades did not eliminate a plaintiff’s rights
under that Act, then neither does this agreement.

But that notion, first of all, rests on a false premise: that
this case is only about a class-action waiver. See ante, at 237,
n. 4 (confining the case to that issue). It is not, and indeed
could not sensibly be. The effective-vindication rule asks
whether an arbitration agreement as a whole precludes a
claimant from enforcing federal statutory rights. No single
provision is properly viewed in isolation, because an agree-
ment can close off one avenue to pursue a claim while leaving
others open. In this case, for example, the agreement could
have prohibited class arbitration without offending the
effective-vindication rule if it had provided an alternative
mechanism to share, shift, or reduce the necessary costs.
The agreement’s problem is that it bars not just class actions,
but also all mechanisms—many existing long before the
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Sherman Act, if that matters—for joinder or consolidation of
claims, informal coordination among individual claimants, or
amelioration of arbitral expenses. See supra, at 246. And
contrary to the majority’s assertion, the Second Circuit well
understood that point: It considered, for example, whether
Italian Colors could shift expert expenses to Amex if its
claim prevailed (no) or could join with merchants bringing
similar claims to produce a common expert report (no again).
See 5564 F. 3d 300, 318 (2009). It is only in this Court that
the case has become strangely narrow, as the majority stares
at a single provision rather than considering, in the way the
effective-vindication rule demands, how the entire contract
operates.’?

In any event, the age of the relevant procedural mecha-
nisms (Whether class actions or any other) does not matter,
because the effective-vindication rule asks about the world
today, not the world as it might have looked when Congress
passed a given statute. Whether a particular procedural de-
vice preceded or post-dated a particular statute, the question
remains the same: Does the arbitration agreement foreclose
a party—right now—from effectively vindicating the sub-
stantive rights the statute provides? This case exhibits a
whole raft of changes since Congress passed the Sherman
Act, affecting both parties to the dispute—not just new pro-
cedural rules (like Rule 23), but also new evidentiary re-

5In defense of this focus, the majority quotes the Second Circuit as
concluding that “the only economically feasible means” for Italian Colors
to enforce its statutory rights “is via a class action.” Ante, at 237, n. 4
(quoting 667 F. 3d, at 218; internal quotation marks omitted; emphasis
added by the Court). But the Court of Appeals reached that conclusion
only after finding that the agreement prohibited all other forms of cost-
sharing and cost-shifting. See 554 F. 3d 300, 318 (2009). (That opinion
was vacated on other grounds, but its analysis continued to inform—
indeed, was essential to—the Second Circuit’s final decision in the case.
See 667 F. 3d, at 218.) The Second Circuit therefore did exactly what the
majority refuses to do—look to the agreement as a whole to determine
whether it permits the vindication of federal rights.
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quirements (like the demand here for an expert report) and
new contract provisions affecting arbitration (like this agree-
ment’s confidentiality clause). But what has stayed the
same is this: Congress’s intent that antitrust plaintiffs should
be able to enforce their rights free of any prior waiver. See
supra, at 241; Mitsubishi, 473 U.S., at 637, n. 19. The
effective-vindication rule carries out that purpose by ensur-
ing that any arbitration agreement operating as such a
waiver is unenforceable. And that requires courts to deter-
mine in the here and now—rather than in ye olde glory
days—whether an agreement’s provisions foreclose even
meritorious antitrust claims.

Still, the majority takes one last stab: “Truth to tell,” it
claims, AT&T Mobility LLC v. Concepcion, 563 U.S. 333
(2011), “all but resolves this case.” Amnte, at 238. In that
decision, the majority recounts, this Court held that the FAA
preempted a state “law conditioning enforcement of arbitra-
tion on the availability of class procedure.” Ibid.; see 563
U.S., at 344. According to the majority, that decision con-
trols here because “[wle specifically rejected the argument
that class arbitration was necessary.” Ante, at 238.

Where to begin? Well, maybe where I just left off: Ital-
ian Colors is not claiming that a class action is necessary—
only that it have some means of vindicating a meritorious
claim. And as I have shown, non-class options abound. See
supra, at 249-250. The idea that AT&T Mobility controls
here depends entirely on the majority’s view that this case is
“class action or bust.” Were the majority to drop that pre-
tense, it could make no claim for AT&T Mobility’s relevance.

And just as this case is not about class actions, AT&T
Mobility was not—and could not have been—about the
effective-vindication rule. Here is a tip-off: AT&T Mobility
nowhere cited our effective-vindication precedents. That
was so for two reasons. To begin with, the state law in
question made class-action waivers unenforceable even when
a party could feasibly vindicate her claim in an individual
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arbitration. The state rule was designed to preserve the
broad-scale “deterrent effects of class actions,” not merely
to protect a particular plaintiff’s right to assert her own
claim. 563 U.S., at 338. Indeed, the Court emphasized
that the complaint in that case was “most unlikely to go unre-
solved” because AT&T’s agreement contained a host of fea-
tures ensuring that “aggrieved customers who filed claims
would be essentially guaranteed to be made whole.” Id., at
351-352 (internal quotation marks and brackets omitted).
So the Court professed that AT&T Mobility did not impli-
cate the only thing (a party’s ability to vindicate a meritori-
ous claim) this case involves.

And if that is not enough, AT&T Mobility involved a state
law, and therefore could not possibly implicate the effective-
vindication rule. When a state rule allegedly conflicts with
the FAA, we apply standard preemption principles, asking
whether the state law frustrates the FAA’s purposes and
objectives. If the state rule does so—as the Court found in
AT&T Mobility—the Supremacy Clause requires its invali-
dation. We have no earthly interest (quite the contrary) in
vindicating that law. Our effective-vindication rule comes
into play only when the FAA is alleged to conflict with an-
other federal law, like the Sherman Act here. In that all-
federal context, one law does not automatically bow to the
other, and the effective-vindication rule serves as a way to
reconcile any tension between them. Again, then, AT&T
Mobility had no occasion to address the issue in this case.
The relevant decisions are instead Mitsubishi and Randolph.

* * *

The Court today mistakes what this case is about. To a
hammer, everything looks like a nail. And to a Court bent
on diminishing the usefulness of Rule 23, everything looks
like a class action, ready to be dismantled. So the Court
does not consider that Amex’s agreement bars not just class
actions, but “other forms of cost sharing . . . that could pro-
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vide effective vindication.” Amnte, at 237, n.4. In short, the
Court does not consider—and does not decide—Italian Col-
ors’s (and similarly situated litigants’) actual argument about
why the effective-vindication rule precludes this agree-
ment’s enforcement.

As a result, Amex’s contract will succeed in depriving Ital-
ian Colors of any effective opportunity to challenge monopo-
listic conduct allegedly in violation of the Sherman Act.
The FAA, the majority says, so requires. Do not be fooled.
Only the Court so requires; the FAA was never meant to
produce this outcome. The FAA conceived of arbitration as
a “method of resolving disputes”—a way of using tailored
and streamlined procedures to facilitate redress of injuries.
Rodriguez de Quijas, 490 U. S., at 481 (emphasis added). In
the hands of today’s majority, arbitration threatens to be-
come more nearly the opposite—a mechanism easily made to
block the vindication of meritorious federal claims and insu-
late wrongdoers from liability. The Court thus undermines
the FAA no less than it does the Sherman Act and other
federal statutes providing rights of action. I respectfully
dissent.
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DESCAMPS ». UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 11-9540. Argued January 7, 2013—Decided June 20, 2013

The Armed Career Criminal Act (ACCA) increases the sentences of cer-
tain federal defendants who have three prior convictions “for a violent
felony,” including “burglary, arson, or extortion.” 18 U.S. C. §924(e).
To determine whether a past conviction is for one of those crimes, courts
use a “categorical approach”: They compare the statutory elements of a
prior conviction with the elements of the “generic” crime—i. e., the of-
fense as commonly understood. If the statute’s elements are the same
as, or narrower than, those of the generic offense, the prior conviction
qualifies as an ACCA predicate. When a prior conviction is for violat-
ing a “divisible statute”—one that sets out one or more of the elements
in the alternative, e. g., burglary involving entry into a building or an
automobile—a “modified categorical approach” is used. That approach
permits sentencing courts to consult a limited class of documents, such
as indictments and jury instructions, to determine which alternative
element formed the basis of the defendant’s prior conviction.

Petitioner Descamps was convicted of being a felon in possession of
a firearm. The Government sought an ACCA sentence enhancement,
pointing to Descamps’ three prior convictions, including one for burglary
under Cal. Penal Code Ann. §459, which provides that a “person who
enters” certain locations “with intent to commit grand or petit larceny
or any felony is guilty of burglary.” In imposing an enhanced sentence,
the District Court rejected Descamps’ argument that his §459 convic-
tion cannot serve as an ACCA predicate because §459 goes beyond the
“generic” definition of burglary. The Ninth Circuit affirmed, holding
that its decision in United States v. Aguila-Montes de Oca, 655 F. 3d
915, permits the application of the modified categorical approach to a
prior conviction under a statute that is “categorically broader than the
generic offense.” It found that Descamps’ § 459 conviction, as revealed
in the plea colloquy, rested on facts satisfying the elements of generic
burglary.

Held: The modified categorical approach does not apply to statutes like
§459 that contain a single, indivisible set of elements. Pp. 260-278.

(@) This Court’s caselaw all but resolves this case. In Taylor v.
United States, 495 U. S. 575, and Shepard v. United States, 544 U. S. 13,
the Court approved the use of a modified categorical approach in a “nar-
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row range of cases” in which a divisible statute, listing potential offense
elements in the alternative, renders opaque which element played a
part in the defendant’s conviction. Because a sentencing court cannot
tell, simply by looking at a divisible statute, which version of the offense
a defendant was convicted of, the court is permitted to consult extra-
statutory documents—but only to assess whether the defendant was
convicted of the particular “statutory definition” that corresponds to
the generic offense. Nijhawan v. Holder, 557 U. S. 29, and Johnson v.
United States, 559 U. S. 133, also emphasized this elements-based ra-
tionale for the modified categorical approach. That approach plays
no role here, where the dispute does not concern alternative ele-
ments but a simple discrepancy between generic burglary and §459.
Pp. 260-265.

(b) The Ninth Circuit’'s Aguila-Montes approach turns an elements-
based inquiry into an evidence-based one, asking not whether “statutory
definitions” necessarily require an adjudicator to find the generic of-
fense, but whether the prosecutor’s case realistically led the adjudicator
to find certain facts. Aguila-Montes has no roots in this Court’s prece-
dents. In fact, it subverts those decisions, conflicting with each of the
rationales supporting the categorical approach and threatening to undo
all its benefits. Pp. 265-274.

(1) Taylor’s elements-centric categorical approach comports with
ACCA’s text and history, avoids Sixth Amendment concerns that would
arise from sentencing courts’ making factual findings that properly be-
long to juries, and averts “the practical difficulties and potential unfair-
ness of a factual approach.” 495 U. S, at 601.

ACCA’s language shows that Congress intended sentencing courts “to
look only to the fact that the defendant had been convicted of crimes
falling within certain categories, and not to the facts underlying the
prior convictions.” Id., at 600. The Ninth Circuit’s approach runs
headlong into that congressional choice. Instead of reviewing extra-
statutory documents only to determine which alternative element was
the basis for the conviction, the Circuit looks to those materials to dis-
cover what the defendant actually did.

Under ACCA, the sentencing court’s finding of a predicate offense
indisputably increases the maximum penalty. Accordingly, that finding
would (at least) raise serious Sixth Amendment concerns if it went be-
yond merely identifying a prior conviction. That is why Shepard re-
fused to permit sentencing courts to make a disputed determination
about what facts must have supported a defendant’s conviction. 544
U. 8., at 25 (plurality opinion). Yet the Ninth Circuit flouts this Court’s
reasoning by authorizing judicial factfinding that goes far beyond the
recognition of a prior conviction.
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The Ninth Circuit’s decision also creates the same “daunting” diffi-
culties and inequities that first encouraged the adoption of the categori-
cal approach. Sentencing courts following Aguila-Montes would have
to expend resources examining (often aged) documents for evidence that
a defendant admitted, or a prosecutor showed, facts that, although
unnecessary to the crime of conviction, satisfied an element of the rele-
vant generic offense. And the Aguila-Montes approach would also de-
prive many defendants of the benefits of their negotiated plea deals.
Pp. 267-271.

(2) In defending Aguila-Montes, the Ninth Circuit denied any real
distinction between divisible and indivisible statutes extending further
than the generic offense. But the Circuit’s efforts to imaginatively re-
conceive all indivisible statutes as divisible ones are unavailing. Only
divisible statutes enable a sentencing court to conclude that a jury (or
judge at a plea hearing) has convicted the defendant of every element
of the generic crime. Pp. 271-274.

() The Government offers a slightly different argument: It contends
that the modified categorical approach should apply where, as here, the
mismatch of elements between the crime of conviction and the generic
offense results not from a missing element but from an element’s over-
breadth. But that distinction is malleable and manipulable. And in
any event, it is a distinction without a difference. Whether the statute
of conviction has an overbroad or missing element, the problem is the
same: Because of the mismatch in elements, a person convicted under
that statute is never convicted of the generic crime. Pp. 274-277.

(d) Because generic unlawful entry is not an element, or an alterna-
tive element, of §459, a conviction under that statute is never for generic
burglary. Descamps’ ACCA enhancement was therefore improper.
Pp. 277-278.

466 Fed. Appx. 563, reversed.

KAGAN, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and ScALIA, KENNEDY, GINSBURG, BREYER, and SOTOMAYOR, JJ., joined.
KENNEDY, J,, filed a concurring opinion, post, p. 278. THOMAS, J., filed an
opinion concurring in the judgment, post, p. 279. ALITO, J., filed a dissent-
ing opinion, post, p. 281.

Dan B. Johnson, by appointment of the Court, 568 U. S.
976, argued the cause for petitioner. With him on the briefs
was Matthew Campbell.

Benjamin J. Horwich argued the cause for the United
States. With him on the brief were Solicitor General Ver-
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rilli, Assistant Attorney General Breuer, Deputy Solicitor
General Dreeben, and Daniel S. Goodman.*

JUSTICE KAGAN delivered the opinion of the Court.

The Armed Career Criminal Act (ACCA or Act), 18
U. S. C. §924(e), increases the sentences of certain federal
defendants who have three prior convictions “for a violent
felony,” including “burglary, arson, or extortion.” To deter-
mine whether a past conviction is for one of those crimes,
courts use what has become known as the “categorical ap-
proach”: They compare the elements of the statute forming
the basis of the defendant’s conviction with the elements of
the “generic” crime—i. e., the offense as commonly under-
stood. The prior conviction qualifies as an ACCA predicate
only if the statute’s elements are the same as, or narrower
than, those of the generic offense.

We have previously approved a variant of this method—
labeled (not very inventively) the “modified categorical
approach”—when a prior conviction is for violating a so-
called “divisible statute.” That kind of statute sets out one
or more elements of the offense in the alternative—for exam-
ple, stating that burglary involves entry into a building or
an automobile. If one alternative (say, a building) matches
an element in the generic offense, but the other (say, an auto-
mobile) does not, the modified categorical approach permits
sentencing courts to consult a limited class of documents,
such as indictments and jury instructions, to determine
which alternative formed the basis of the defendant’s prior
conviction. The court can then do what the categorical ap-
proach demands: compare the elements of the crime of con-
viction (including the alternative element used in the case)
with the elements of the generic crime.

*Kevin K. Russell, Jeffrey L. Fisher, and Pamela S. Karlan filed a brief
for the National Association of Criminal Defense Lawyers et al. as amici
curiae urging reversal.
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This case presents the question whether sentencing courts
may also consult those additional documents when a defend-
ant was convicted under an “indivisible” statute—i. e., one
not containing alternative elements—that criminalizes a
broader swath of conduct than the relevant generic offense.
That would enable a court to decide, based on information
about a case’s underlying facts, that the defendant’s prior
conviction qualifies as an ACCA predicate even though the
elements of the crime fail to satisfy our categorical test. Be-
cause that result would contravene our prior decisions and
the principles underlying them, we hold that sentencing
courts may not apply the modified categorical approach when
the crime of which the defendant was convicted has a single,
indivisible set of elements.

I

Petitioner Matthew Descamps was convicted of being a
felon in possession of a firearm, in violation of 18 U. S. C.
§922(g). That unadorned offense carries a maximum pen-
alty of 10 years in prison. The Government, however,
sought an enhanced sentence under ACCA, based on Des-
camps’ prior state convictions for burglary, robbery, and fel-
ony harassment.

ACCA prescribes a mandatory minimum sentence of 15
years for a person who violates § 922(g) and “has three previ-
ous convictions . . . for a violent felony or a serious drug
offense.” §924(e)(1). The Act defines a “violent felony” to
mean any felony, whether state or federal, that “has as an
element the use, attempted use, or threatened use of physical
force against the person of another,” or that “is burglary,
arson, or extortion, involves use of explosives, or otherwise
involves conduct that presents a serious potential risk of
physical injury to another.” §924(e)(2)(B).

Descamps argued that his prior burglary conviction could
not count as an ACCA predicate offense under our categori-
cal approach. He had pleaded guilty to violating Cal. Penal
Code Ann. §459 (West 2010), which provides that a “person
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who enters” certain locations “with intent to commit grand
or petit larceny or any felony is guilty of burglary.” That
statute does not require the entry to have been unlawful in
the way most burglary laws do. Whereas burglary statutes
generally demand breaking and entering or similar conduct,
California’s does not: It covers, for example, a shoplifter who
enters a store, like any customer, during normal business
hours. See People v. Barry, 94 Cal. 481, 483-484, 29 P. 1026,
1026-1027 (1892). In sweeping so widely, the state law goes
beyond the normal, “generic” definition of burglary. Ac-
cording to Descamps, that asymmetry of offense elements
precluded his conviction under §459 from serving as an
ACCA predicate, whether or not his own burglary involved
an unlawful entry that could have satisfied the requirements
of the generic crime.

The District Court disagreed. According to the court, our
modified categorical approach permitted it to examine cer-
tain documents, including the record of the plea colloquy, to
discover whether Descamps had “admitted the elements of a
generic burglary” when entering his plea. App. 50a. And
that transcript, the court ruled, showed that Descamps had
done so. At the plea hearing, the prosecutor proffered that
the crime “‘involve[d] the breaking and entering of a grocery
store,”” and Descamps failed to object to that statement.
Ibid. The plea proceedings, the District Court thought,
thus established that Descamps’ prior conviction qualified as
a generic burglary (and so as a “violent felony”) under
ACCA. Applying the requisite penalty enhancement, the
court sentenced Descamps to 262 months in prison—more
than twice the term he would otherwise have received.

The Court of Appeals for the Ninth Circuit affirmed, rely-
ing on its recently issued decision in United States v. Aguila-
Montes de Oca, 655 F. 3d 915 (2011) (en banc) (per curiam).
There, a divided en banc court took much the same view of
the modified categorical approach as had the District Court
in this case. The en banc court held that when a sentencing
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court considers a conviction under §459—or any other stat-
ute that is “categorically broader than the generic offense”—
the court may scrutinize certain documents to determine the
factual basis of the conviction. See id., at 940. Applying
that approach, the Court of Appeals here found that Des-
camps’ plea, as revealed in the colloquy, “rested on facts that
satisfy the elements of the generic definition of burglary.”
466 Fed. Appx. 563, 565 (2012).

We granted certiorari, 567 U. S. 964 (2012), to resolve a
Circuit split on whether the modified categorical approach
applies to statutes like §459 that contain a single, “indivisi-
ble” set of elements sweeping more broadly than the corre-
sponding generic offense.! We hold that it does not, and so
reverse.

II

Our caselaw explaining the categorical approach and its
“modified” counterpart all but resolves this case. In those
decisions, as shown below, the modified approach serves a
limited function: It helps effectuate the categorical analysis
when a divisible statute, listing potential offense elements in
the alternative, renders opaque which element played a part
in the defendant’s conviction. So understood, the modified
approach cannot convert Descamps’ conviction under §459
into an ACCA predicate, because that state law defines bur-
glary not alternatively, but only more broadly than the ge-
neric offense.

We begin with Taylor v. United States, 495 U.S. 575
(1990), which established the rule for determining when a
defendant’s prior conviction counts as one of ACCA’s enu-

! Compare, e. g., 466 Fed. Appx. 563, 565 (CA9 2012) (case below) (apply-
ing the modified categorical approach to §459); United States v. Armstead,
467 F. 3d 943, 947-950 (CA6 2006) (applying that approach to a similar,
indivisible statute), with, e. g., United States v. Beardsley, 691 F. 3d 252,
268-274 (CA2 2012) (holding that the modified categorical approach ap-
plies only to divisible statutes); United States v. Giggey, 551 F. 3d 27, 40
(CA1 2008) (en banc) (same).
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merated predicate offenses (e. g., burglary). Taylor adopted
a “formal categorical approach”: Sentencing courts may
“look only to the statutory definitions”—. e., the elements—
of a defendant’s prior offenses, and not “to the particular
facts underlying those convictions.” Id., at 600. If the rel-
evant statute has the same elements as the “generic” ACCA
crime, then the prior conviction can serve as an ACCA predi-
cate; so too if the statute defines the crime more narrowly,
because anyone convicted under that law is “necessarily . . .
guilty of all the [generic crime’s] elements.” Id., at 599.
But if the statute sweeps more broadly than the generic
crime, a conviction under that law cannot count as an ACCA
predicate, even if the defendant actually committed the of-
fense in its generic form. The key, we emphasized, is ele-
ments, not facts. So, for example, we held that a defendant
can receive an ACCA enhancement for burglary only if he
was convicted of a crime having “the basic elements” of ge-
neric burglary—i. e., “unlawful or unprivileged entry into, or
remaining in, a building or structure, with intent to commit
a crime.” Ibid. And indeed, we indicated that the very
statute at issue here, § 459, does not fit that bill because “Cal-
ifornia defines ‘burglary’ so broadly as to include shoplift-
ing.” Id., at 591.

At the same time, Taylor recognized a “narrow range of
cases” in which sentencing courts—applying what we would
later dub the “modified categorical approach”—may look be-
yond the statutory elements to “the charging paper and jury
instructions” used in a case. Id., at 602. To explain when
courts should resort to that approach, we hypothesized a
statute with alternative elements—more particularly, a bur-
glary statute (otherwise conforming to the generic crime)
that prohibits “entry of an automobile as well as a building.”
Ibid. Onme of those alternatives (a building) corresponds to
an element in generic burglary, whereas the other (an auto-
mobile) does not. In a typical case brought under the stat-
ute, the prosecutor charges one of those two alternatives,
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and the judge instructs the jury accordingly. So if the case
involves entry into a building, the jury is “actually required
to find all the elements of generic burglary,” as the categori-
cal approach demands. Ibid. But the statute alone does
not disclose whether that has occurred. Because the statute
is “divisible”—i. e., comprises multiple, alternative versions
of the crime—a later sentencing court cannot tell, without
reviewing something more, if the defendant’s conviction was
for the generic (building) or non-generic (automobile) form
of burglary. Hence Taylor permitted sentencing courts, as
a tool for implementing the categorical approach, to examine
a limited class of documents to determine which of a statute’s
alternative elements formed the basis of the defendant’s
prior conviction.

In Shepard v. United States, 544 U. S. 13 (2005), the hypo-
thetical we posited in Taylor became real: We confronted a
Massachusetts burglary statute covering entries into “boats
and cars” as well as buildings. 544 U.S., at 17. The de-
fendant there pleaded guilty to violating the statute, and we
first confirmed that Taylor’s categorical approach applies not
just to jury verdicts, but also to plea agreements. That
meant, we held, that a conviction based on a guilty plea can
qualify as an ACCA predicate only if the defendant “neces-
sarily admitted [the] elements of the generic offense.” Id.,
at 26. But as we had anticipated in Taylor, the divisible
nature of the Massachusetts burglary statute confounded
that inquiry: No one could know, just from looking at the
statute, which version of the offense Shepard was convicted
of. Accordingly, we again authorized sentencing courts to
scrutinize a restricted set of materials—here, “the terms of
a plea agreement or transcript of colloquy between judge and
defendant”—to determine if the defendant had pleaded
guilty to entering a building or, alternatively, a car or boat.
Ibid. Yet we again underscored the narrow scope of that
review: It was not to determine “what the defendant and
state judge must have understood as the factual basis of the
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prior plea,” but only to assess whether the plea was to the
version of the crime in the Massachusetts statute (burglary
of a building) corresponding to the generic offense. Id., at
25-26 (plurality opinion).

Two more recent decisions have further emphasized the
elements-based rationale—applicable only to divisible stat-
utes—for examining documents like an indictment or plea
agreement. In Nijhawan v. Holder, 557 U. S. 29 (2009), we
discussed another Massachusetts statute, this one prohibit-
ing “‘Breaking and Entering at Night’” in any of four alter-
native places: a “building, ship, vessel, or vehicle.” Id., at
35. We recognized that when a statute so “refer[s] to sev-
eral different crimes,” not all of which qualify as an ACCA
predicate, a court must determine which crime formed the
basis of the defendant’s conviction. Ibid. That is why, we
explained, Taylor and Shepard developed the modified cate-
gorical approach. By reviewing the extra-statutory materi-
als approved in those cases, courts could discover “which
statutory phrase,” contained within a statute listing “several
different” crimes, “covered a prior conviction.” 557 U. S, at
41. And a year later, we repeated that understanding of
when and why courts can resort to those documents: “[T]he
‘modified categorical approach’ that we have approved per-
mits a court to determine which statutory phrase was the
basis for the conviction.” Johnson v. United States, 559
U. S. 133, 144 (2010) (citation omitted).

Applied in that way—which is the only way we have ever
allowed—the modified approach merely helps implement the
categorical approach when a defendant was convicted of vio-
lating a divisible statute. The modified approach thus acts
not as an exception, but instead as a tool. It retains the
categorical approach’s central feature: a focus on the ele-
ments, rather than the facts, of a crime. And it preserves
the categorical approach’s basic method: comparing those el-
ements with the generic offense’s. All the modified ap-
proach adds is a mechanism for making that comparison
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when a statute lists multiple, alternative elements, and so
effectively creates “several different . . . crimes.” Nijha-
wan, 557 U. S., at 41. If at least one, but not all, of those
crimes matches the generic version, a court needs a way to
find out which the defendant was convicted of. That is the
job, as we have always understood it, of the modified ap-
proach: to identify, from among several alternatives, the
crime of conviction so that the court can compare it to the
generic offense.?

The modified approach thus has no role to play in this case.
The dispute here does not concern any list of alternative ele-
ments. Rather, it involves a simple discrepancy between
generic burglary and the crime established in §459. The
former requires an unlawful entry along the lines of breaking
and entering. See 3 W. LaFave, Substantive Criminal Law
§21.1(a) (2d ed. 2003) (hereinafter LaFave). The latter does
not, and indeed covers simple shoplifting, as even the Gov-

2The dissent delves into the nuances of various States’ laws in an effort
to cast doubt on this understanding of our prior holdings, arguing that we
used the modified categorical approach in cases like Taylor, Shepard, and
Johnson “in relation to statutes that may not have been divisible” in the
way that we have just described. Post, at 285 (opinion of ALITO, J.). But
if, as the dissent claims, the state laws at issue in those cases set out
“merely alternative means, not alternative elements,” of an offense, post,
at 287, that is news to us. And more important, it would have been news
to the Taylor, Shepard, and Johnson Courts: All those decisions rested on
the explicit premise that the laws “containfed] statutory phrases that
cover several different . . . crimes,” not several different methods of com-
mitting one offense. Johnson, 559 U.S., at 144 (citing Nijhawan, 557
U.S.,at 41). And if the dissent’s real point is that distinguishing between
“alternative elements” and “alternative means” is difficult, we can see no
real-world reason to worry. Whatever a statute lists (whether elements
or means), the documents we approved in Taylor and Shepard—i. e., in-
dictment, jury instructions, plea colloquy, and plea agreement—would re-
flect the crime’s elements. So a court need not parse state law in the way
the dissent suggests: When a state law is drafted in the alternative, the
court merely resorts to the approved documents and compares the ele-
ments revealed there to those of the generic offense.
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ernment acknowledges. See Brief for United States 38;
Barry, 94 Cal., at 483-484, 29 P., at 1026-1027. In Taylor’s
words, then, §459 “define[s] burglary more broadly” than the
generic offense. 495 U. S, at 599. And because that is
true—because California, to get a conviction, need not prove
that Descamps broke and entered—a §459 violation cannot
serve as an ACCA predicate. Whether Descamps did break
and enter makes no difference. And likewise, whether he
ever admitted to breaking and entering is irrelevant. Our
decisions authorize review of the plea colloquy or other ap-
proved extra-statutory documents only when a statute de-
fines burglary not (as here) overbroadly, but instead alter-
natively, with one statutory phrase corresponding to the
generic crime and another not. In that circumstance, a
court may look to the additional documents to determine
which of the statutory offenses (generic or non-generic)
formed the basis of the defendant’s conviction. But here no
uncertainty of that kind exists, and so the categorical ap-
proach needs no help from its modified partner. We know
Descamps’ crime of conviction, and it does not correspond to
the relevant generic offense. Under our prior decisions, the
inquiry is over.
I11

The Court of Appeals took a different view. Dismissing
everything we have said on the subject as “lack[ing] conclu-
sive weight,” the Ninth Circuit held in Aguila-Montes that
the modified categorical approach could turn a conviction
under any statute into an ACCA predicate offense. 655
F. 3d, at 931. The statute, like § 459, could contain a single,
indivisible set of elements covering far more conduct than
the generic crime—and still, a sentencing court could “con-
side[r] to some degree the factual basis for the defendant’s
conviction” or, otherwise stated, “the particular acts the de-
fendant committed.” Id., at 935-936. More specifically, the
court could look to reliable materials (the charging docu-
ment, jury instructions, plea colloquy, and so forth) to deter-
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mine “what facts” can “confident[ly]” be thought to underlie
the defendant’s conviction in light of the “prosecutorial the-
ory of the case” and the “facts put forward by the gov-
ernment.” Id., at 936-937. It makes no difference, in the
Ninth Circuit’s view, whether “specific words in the statute”
of conviction “‘actually required’” the jury (or judge accept-
ing a plea) “to find a particular generic element.” Id., at
936 (quoting Taylor, 495 U. S., at 602; some internal quota-
tion marks omitted).?

That approach—which an objecting judge aptly called
“modified factual,” 655 F. 3d, at 948 (Berzon, J., concur-
ring in judgment)—turns an elements-based inquiry into an

3The dissent, as we understand it, takes the same view as the Ninth
Circuit; accordingly, each of the reasons—statutory, constitutional, and
practical—that leads us to reject Aguila-Montes proves fatal to the dis-
sent’s position as well. The dissent several times obscures its call to ex-
plore facts with language from our categorical cases, asking whether “the
relevant portions of the state record clearly show that the jury necessarily
found, or the defendant necessarily admitted, the elements of [the] generic
[offense].” Post, at 294; see Shepard, 544 U. S., at 24 (plurality opinion)
(reiterating Taylor’s “demanding requirement that . . . a prior conviction
‘necessarily’ involve[ ]” a jury finding on each element of the generic of-
fense (emphasis added)). But the dissent nowhere explains how a fact-
finder can have “necessarily found” a non-element—that is, a fact that by
definition is not necessary to support a conviction. The dissent’s funda-
mental view is that a sentencing court should be able to make reasonable
“inference[s]” about what the factfinder really (even though not necessar-
ily) found. See post, at 295. That position accords with our dissenting
colleague’s previously expressed skepticism about the categorical ap-
proach. See Moncrieffe v. Holder, 569 U.S. 184, 220 (2013) (ALITO, J.,
dissenting) (“I would hold that the categorical approach is not controlling
where the state conviction at issue was based on a state statute that en-
compasses both a substantial number of cases that qualify under the fed-
eral standard and a substantial number that do not. In such situations,
it is appropriate to look beyond the elements of the state offense and to
rely as well on facts that were admitted in state court or that, taking a
realistic view, were clearly proved”). But there are several decades of
water over that dam, and the dissent offers no newly persuasive reasons
for revisiting our precedents.
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evidence-based one. It asks not whether “statutory defini-
tions” necessarily require an adjudicator to find the generic
offense, but instead whether the prosecutor’s case realisti-
cally led the adjudicator to make that determination. And
it makes examination of extra-statutory documents not a tool
used in a “narrow range of cases” to identify the relevant
element from a statute with multiple alternatives, but rather
a device employed in every case to evaluate the facts that
the judge or jury found. By this point, it should be clear
that the Ninth Circuit’s new way of identifying ACCA predi-
cates has no roots in our precedents. But more: Aguila-
Montes subverts those decisions, conflicting with each of the
rationales supporting the categorical approach and threaten-

ing to undo all its benefits.
A

This Court offered three grounds for establishing our
elements-centric, “formal categorical approach.” Taylor,
495 U. S., at 600. First, it comports with ACCA’s text and
history. Second, it avoids the Sixth Amendment concerns
that would arise from sentencing courts’ making findings of
fact that properly belong to juries. And third, it averts “the
practical difficulties and potential unfairness of a factual ap-
proach.” Id., at 601. When assessed in light of those three
reasons, the Ninth Circuit’s ruling strikes out swinging.

Start with the statutory text and history. As we have
long recognized, ACCA increases the sentence of a defendant
who has three “previous convictions” for a violent felony—
not a defendant who has thrice committed such a crime. 18
U.S. C. §924(e)(1); see Taylor, 495 U. S., at 600. That lan-
guage shows, as Taylor explained, that “Congress intended
the sentencing court to look only to the fact that the defend-
ant had been convicted of crimes falling within certain cate-
gories, and not to the facts underlying the prior convictions.”
Ibid.; see Shepard, 544 U. S., at 19. If Congress had wanted
to increase a sentence based on the facts of a prior offense,
it presumably would have said so; other statutes, in other
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contexts, speak in just that way. See Nijhawan, 557 U. S.,
at 36 (construing an immigration statute as requiring a
“‘circumstance-specific,” not a ‘categorical,”” approach).
But in ACCA, Taylor found, Congress made a deliberate
decision to treat every conviction of a crime in the same
manner: During the lengthy debate preceding the statute’s
enactment, “no one suggested that a particular crime might
sometimes count towards enhancement and sometimes not,
depending on the facts of the case.” 495 U. S, at 601. Con-
gress instead meant ACCA to function as an on-off switch,
directing that a prior crime would qualify as a predicate
offense in all cases or in none.

The Ninth Circuit’s approach runs headlong into that con-
gressional choice. Instead of reviewing documents like an
indictment or plea colloquy only to determine “which statu-
tory phrase was the basis for the conviction,” the Ninth Cir-
cuit looks to those materials to discover what the defendant
actually did. Johnson, 559 U. S., at 144. This case demon-
strates the point. Descamps was not conwicted of generic
burglary, because (as the Government agrees) §459 does not
contain that crime’s required unlawful-entry element. See
Brief for United States 38, 43-44. At most, the colloquy
showed that Descamps committed generic burglary, and so
hypothetically could have been convicted under a law crimi-
nalizing that conduct. But that is just what we said, in
Taylor and elsewhere, is not enough. See 495 U. S., at 600;
Carachuri-Rosendo v. Holder, 560 U. S. 563, 576 (2010) (re-
jecting such a “ ‘hypothetical approach’” given a similar stat-
ute’s directive to “look to the conviction itself,” rather than
“to what might have or could have been charged”). And the
necessary result of the Ninth Circuit’s method is exactly the
differential treatment we thought Congress, in enacting
ACCA, took care to prevent. Inthe two years since Aguila-
Montes, the Ninth Circuit has treated some, but not
other, convictions under §459 as ACCA predicates, based on
minor variations in the cases’ plea documents. Compare,
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e.g., 466 Fed. Appx., at 565 (Descamps’ §459 conviction
counts as generic burglary), with 655 F. 3d, at 946 (Aguila-
Montes’ does not).

Similarly, consider (though Aguila-Montes did not) the
categorical approach’s Sixth Amendment underpinnings.
We have held that “[o]ther than the fact of a prior conviction,
any fact that increases the penalty for a crime beyond the
prescribed statutory maximum must be submitted to a jury,
and proved beyond a reasonable doubt.” Apprendi v. New
Jersey, 530 U. S. 466, 490 (2000). Under ACCA, the court’s
finding of a predicate offense indisputably increases the max-
imum penalty. Accordingly, that finding would (at the least)
raise serious Sixth Amendment concerns if it went beyond
merely identifying a prior conviction. Those concerns, we
recognized in Shepard, counsel against allowing a sentencing
court to “make a disputed” determination “about what the
defendant and state judge must have understood as the fac-
tual basis of the prior plea,” or what the jury in a prior trial
must have accepted as the theory of the crime. 544 U. S,
at 25 (plurality opinion); see id., at 28 (THOMAS, J., concurring
in part and concurring in judgment) (stating that such a
finding would “giv[e] rise to constitutional error, not doubt”).
Hence our insistence on the categorical approach.

Yet again, the Ninth Circuit’s ruling flouts our reasoning—
here, by extending judicial factfinding beyond the recogni-
tion of a prior conviction. Our modified categorical ap-
proach merely assists the sentencing court in identifying the
defendant’s crime of conviction, as we have held the Sixth
Amendment permits. But the Ninth Circuit’s reworking au-
thorizes the court to try to discern what a trial showed, or
a plea proceeding revealed, about the defendant’s underly-
ing conduct. See Aguila-Montes, 6565 F. 3d, at 937. And
there’s the constitutional rub. The Sixth Amendment con-
templates that a jury—mnot a sentencing court—will find such
facts, unanimously and beyond a reasonable doubt. And the
only facts the court can be sure the jury so found are those
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constituting elements of the offense—as distinet from ampli-
fying but legally extraneous circumstances. See, e. g., Rich-
ardson v. United States, 526 U. S. 813, 817 (1999). Similarly,
as Shepard indicated, when a defendant pleads guilty to a
crime, he waives his right to a jury determination of only
that offense’s elements; whatever he says, or fails to say,
about superfluous facts cannot license a later sentencing
court to impose extra punishment. See 544 U.S., at 24—
26 (plurality opinion). So when the District Court here
enhanced Descamps’ sentence, based on his supposed acqui-
escence to a prosecutorial statement (that he “broke and
entered”) irrelevant to the crime charged, the court did
just what we have said it cannot: rely on its own find-
ing about a non-elemental fact to increase a defendant’s
maximum sentence.

Finally, the Ninth Circuit’s decision creates the same
“daunting” difficulties and inequities that first encouraged us
to adopt the categorical approach. Taylor, 495 U. S., at 601-
602. In case after case, sentencing courts following Aguila-
Montes would have to expend resources examining (often
aged) documents for evidence that a defendant admitted in a
plea colloquy, or a prosecutor showed at trial, facts that, al-
though unnecessary to the crime of conviction, satisfy an ele-
ment of the relevant generic offense. The meaning of those
documents will often be uncertain. And the statements of
fact in them may be downright wrong. A defendant, after
all, often has little incentive to contest facts that are not
elements of the charged offense—and may have good reason
not to. At trial, extraneous facts and arguments may con-
fuse the jury. (Indeed, the court may prohibit them for that
reason.) And during plea hearings, the defendant may not
wish to irk the prosecutor or court by squabbling about su-
perfluous factual allegations. In this case, for example, Des-
camps may have let the prosecutor’s statement go by be-
cause it was irrelevant to the proceedings. He likely was
not thinking about the possibility that his silence could come
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back to haunt him in an ACCA sentencing 30 years in the
future. (Actually, he could not have been thinking that
thought: ACCA was not even on the books at the time of
Descamps’ burglary conviction.)

Still worse, the Aguila-Montes approach will deprive
some defendants of the benefits of their negotiated plea
deals. Assume (as happens every day) that a defendant sur-
renders his right to trial in exchange for the government’s
agreement that he plead guilty to a less serious crime, whose
elements do not match an ACCA offense. Under the Ninth
Circuit’s view, a later sentencing court could still treat the
defendant as though he had pleaded to an ACCA predicate,
based on legally extraneous statements found in the old rec-
ord. Taylor recognized the problem: “[I]f a guilty plea to a
lesser, nonburglary offense was the result of a plea bargain,”
the Court stated, “it would seem unfair to impose a sentence
enhancement as if the defendant had pleaded guilty” to ge-
neric burglary. 495 U. S., at 601-602. That way of proceed-
ing, on top of everything else, would allow a later sentencing
court to rewrite the parties’ bargain.

B

The Ninth Circuit defended its (excessively) modified ap-
proach by denying any real distinction between divisible and
indivisible statutes extending further than the generic of-
fense. “The only conceptual difference,” the court reasoned,
“is that [a divisible statute] creates an explicitly finite list of
possible means of commission, while [an indivisible one] cre-
ates an 1mplied list of every means of commission that other-
wise fits the definition of a given crime.” Aguila-Montes,
655 F. 3d, at 927. For example, an indivisible statute “re-
quir[ing] use of a ‘weapon’ is not meaningfully different”—
or so says the Ninth Circuit—“from a statute that simply
lists every kind of weapon in existence . .. (‘gun, axe, sword,
baton, slingshot, knife, machete, bat,” and so on).” Ibid. In
a similar way, every indivisible statute can be imaginatively
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reconstructed as a divisible one. And if that is true, the
Ninth Circuit asks, why limit the modified categorical ap-
proach only to explicitly divisible statutes?

The simple answer is: Because only divisible statutes en-
able a sentencing court to conclude that a jury (or judge at
a plea hearing) has convicted the defendant of every element
of the generic crime. A prosecutor charging a violation of
a divisible statute must generally select the relevant element
from its list of alternatives. See, e.g., The Confiscation
Cases, 20 Wall. 92, 104 (1874) (“[A]n indictment or a criminal
information which charges the person accused, in the disjunc-
tive, with being guilty of one or of another of several of-
fences, would be destitute of the necessary certainty, and
would be wholly insufficient”).! And the jury, as instruc-
tions in the case will make clear, must then find that element,
unanimously and beyond a reasonable doubt. So assume,
along the lines of the Ninth Circuit’s example, that a statute
criminalizes assault with any of eight specified weapons; and
suppose further, as the Ninth Circuit did, that only assault
with a gun counts as an ACCA offense. A later sentencing
court need only check the charging documents and instruc-
tions (“Do they refer to a gun or something else?”) to deter-
mine whether in convicting a defendant under that divisible
statute, the jury necessarily found that he committed the
ACCA-qualifying crime.

None of that is true of an overbroad, indivisible statute.
A sentencing court, to be sure, can hypothetically reconceive
such a statute in divisible terms. So, as Aguila-Montes re-

4See also 1 C. Wright & A. Leipold, Federal Practice and Procedure:
Criminal §125, pp. 550-551 (4th ed. 2008) (“If a single statute sets forth
several different offenses, [a] pleading . . . that does not indicate which
crime [the] defendant allegedly committed is insufficient”); 5 W. LaFave,
J. Israel, N. King, & O. Kerr, Criminal Procedure §19.3(a), p. 263 (3d ed.
2007) (“[W]here a statute specifies several different ways in which the
crime can be committed, [courts often] hold that the pleading must refer
to the particular alternative presented in the individual case”).
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veals, a court blessed with sufficient time and imagination
could devise a laundry list of potential “weapons”—not just
the eight the Ninth Circuit mentioned, but also (for starters)
grenades, pipe bombs, spears, tire irons, BB guns, nun-
chucks, and crossbows. But the thing about hypothetical
lists is that they are, well, hypothetical. As long as the stat-
ute itself requires only an indeterminate “weapon,” that is
all the indictment must (or is likely to) allege and all the
jury instructions must (or are likely to) mention. And most
important, that is all the jury must find to convict the de-
fendant. The jurors need not all agree on whether the de-
fendant used a gun or a knife or a tire iron (or any other
particular weapon that might appear in an imagined divisible
statute), because the actual statute requires the jury to find
only a “weapon.” And even if in many cases, the jury could
have readily reached consensus on the weapon used, a later
sentencing court cannot supply that missing judgment.
Whatever the underlying facts or the evidence presented,
the defendant still would not have been convicted, in the de-
liberate and considered way the Constitution guarantees, of
an offense with the same (or narrower) elements as the sup-
posed generic crime (assault with a gun).

Indeed, accepting the Ninth Circuit’s contrary reasoning
would altogether collapse the distinction between a categori-
cal and a fact-specific approach. After all, the Ninth Cir-
cuit’s “weapons” example is just the tip of the iceberg: Courts
can go much further in reconceiving indivisible statutes as
impliedly divisible ones. In fact, every element of every
statute can be imaginatively transformed as the Ninth Cir-
cuit suggests—so that every crime is seen as containing an
infinite number of subcrimes corresponding to “all the possi-
ble ways an individual can commit” it. Aguila-Montes, 655
F. 3d, at 927. (Think: Professor Plum, in the ballroom, with
the candlestick? Colonel Mustard, in the conservatory, with
the rope, on a snowy day, to cover up his affair with
Mrs. Peacock?) If a sentencing court, as the Ninth Circuit
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holds, can compare each of those “implied . . . means of com-
mission” to the generic ACCA offense, ibid. (emphasis de-
leted), then the categorical approach is at an end. At that
point, the court is merely asking whether a particular set of
facts leading to a conviction conforms to a generic ACCA
offense. And that is what we have expressly and repeatedly
forbidden. Courts may modify the categorical approach to
accommodate alternative “statutory definitions.” Ibid.; cf.
MCI Telecommunications Corp. v. American Telephone &
Telegraph Co., 512 U. S. 218, 225 (1994) (“ ‘[T]o modify’ means
to change moderately or in minor fashion”). They may not,
by pretending that every fact pattern is an “implied” statu-
tory definition, Aguila-Montes, 655 F. 3d, at 927, convert
that approach into its opposite.

Iv

The Government tries to distance itself from the Ninth
Circuit by offering a purportedly narrower theory—that al-
though an indivisible statute that is “truly missing” an ele-
ment of the generic offense cannot give rise to an ACCA
conviction, California’s burglary law can do so because it
merely “contains a broader version of the [generic] element
of unlawfulness of entry.” Brief for United States 11-12.
The Government’s argument proceeds in three steps. It
begins from the premise that sentencing courts applying
ACCA should consider not only the statute defining a prior
crime but also any judicial interpretations of it. Next, the
Government points to a California decision holding (not sur-
prisingly) that a defendant cannot “burglarizle] his own
home”; the case’s reasoning, the Government notes, is that
§459 (though not saying so explicitly) requires “an entry
which invades a possessory right.” People v. Gauze, 15 Cal.
3d 709, 713-716, 542 P. 2d 1365, 1367-1368 (1975). Given
that precedent, the Government contends, §459 includes
a kind of “unlawful entry” element, although it is broader
than the generic crime’s analogous requirement. Finally,
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the Government asserts that sentencing courts may use
the modified approach “to determine whether a particular
defendant’s conviction under” such an overbroad statute
actually “was for [the] generic” crime. Brief for United
States 11.

Although elaborately developed in the Government’s brief,
this argument’s first two steps turn out to be sideshows.
We may reserve the question whether, in determining a
crime’s elements, a sentencing court should take account not
only of the relevant statute’s text, but of judicial rulings
interpreting it. And we may assume, as the Government
insists, that California caselaw treats §459 as including an
element of entry “invading a possessory right”—although,
truth be told, we find the state decisions on that score contra-
dictory and confusing.® Even on those assumptions, §459’s
elements do not come into line with generic burglary’s. As
the Government concedes, almost every entry onto another’s
property with intent to steal—including, for example, a shop-
lifter’s walking into an open store—“invades a possessory
right” under §459. See Brief for United States 38; Gauze,
15 Cal. 3d, at 714, 542 P. 2d, at 1367. By contrast, generic
burglary’s unlawful-entry element excludes any case in
which a person enters premises open to the public, no matter
his intent; the generic crime requires breaking and entering
or similar unlawful activity. See Brief for United States 38;
LaFave §21.1(a). So everything rests on the Government’s

5Several decisions treat “invasion of a possessory right” as an aspect of
§459’s entry element, see, e. g., People v. Waidla, 22 Cal. 4th 690, 723, 996
P. 2d 46, 65 (2000); Fortes v. Sacramento Munic. Ct. Dist., 113 Cal. App.
3d 704, 712-714, 170 Cal. Rptr. 292, 296-297 (1980), but others view the
issue of possessory right as bearing only on the affirmative defense of
consent, see, e.g., People v. Sherow, 196 Cal. App. 4th 1296, 1303-1305,
1311, and n. 9, 128 Cal. Rptr. 3d 255, 260-261, 266, and n. 9 (2011); People
v. Felix, 23 Cal. App. 4th 1385, 1397, 28 Cal. Rptr. 2d 860, 867 (1994). And
California’s pattern jury instructions do not require the jury to find inva-
sion of a possessory right before convicting a defendant of burglary. See
1 Cal. Jury Instr., Crim., No. 1700 (2012).
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third point: that this mismatch does not preclude apply-
ing the modified categorical approach, because it results
not from a missing element but instead from an element’s
overbreadth.

But for starters, we see no principled way to make that
distinction. Most overbroad statutes can also be character-
ized as missing an element; and most statutes missing an
element can also be labeled overbroad. Here is the only con-
clusion in Aguila-Montes we agree with: “[I]t is difficult, if
not impossible,” to determine which is which. 655 F. 3d, at
925. The example that court gave was as follows: A statute
of conviction punishes possession of pornography, but a fed-
eral law carries a sentence enhancement for possession of
child pornography. Is the statute of conviction overbroad
because it includes both adult and child pornography; or is
that law instead missing the element of involvement of mi-
nors? The same name game can be played with §459. The
Government labors mightily to turn what it fears looks like
a missing-element statute into an overbroad statute through
the incorporation of judicial decisions. But even putting
those decisions aside, the Government might have described
§459 as merely having an overbroad element because
“entry” includes both the lawful and the unlawful kind. And
conversely, Descamps could claim that even as judicially
interpreted, §459 is entirely missing generic burglary’s ele-
ment of breaking and entering or similar unlawful conduct.
All is in the eye of the beholder, and prone to endless
manipulation.

In any event, and more fundamentally, we see no reason
why the Government’s distinction should matter. Whether
the statute of conviction has an overbroad or missing ele-
ment, the problem is the same: Because of the mismatch in
elements, a person convicted under that statute is never con-
victed of the generic crime. In this case, for example, Des-
camps was not convicted of generic burglary because §459,
whether viewed as missing an element or containing an over-
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broad one, does not require breaking and entering. So
every reason we have given—textual, constitutional, and
practical—for rejecting the Ninth Circuit’s proposed ap-
proach applies to the Government’s as well. See supra, at
267-271. At bottom, the Government wants the same thing
as the Ninth Circuit (if nominally in a few fewer cases):
It too wishes a sentencing court to look beyond the elements
to the evidence or, otherwise said, to explore whether a per-
son convicted of one crime could also have been convicted
of another, more serious offense. But that circumstance-
specific review is just what the categorical approach pre-
cludes. And as we have explained, we adopted the modified
approach to help implement the categorical inquiry, not to
undermine it.
v

Descamps may (or may not) have broken and entered, and
so committed generic burglary. But §459—the crime of
which he was convicted—does not require the factfinder
(wWhether jury or judge) to make that determination. Be-
cause generic unlawful entry is not an element, or an alter-
native element, of §459, a conviction under that statute
is never for generic burglary. And that decides this case
in Descamps’ favor; the District Court should not have en-
hanced his sentence under ACCA.® That court and the
Ninth Circuit erred in invoking the modified categorical ap-
proach to look behind Descamps’ conviction in search of

The Government here forfeited an alternative argument that §459
qualifies as a predicate offense under ACCA’s “residual clause,” which cov-
ers statutes “involv[ing] conduct that presents a serious potential risk of
physical injury to another.” 18 U. S. C. §924(e)(2)(B)(ii). We express no
view on that argument’s merits. Compare United States v. Mayer, 560
F. 3d 948, 960-963 (CA9 2009) (holding that Oregon’s burglary statute falls
within the residual clause, even though it does not include all of generic
burglary’s elements), with id., at 951 (Kozinski, C. J., dissenting from de-
nial of rehearing en banc) (arguing that the panel opinion “is a train wreck
in the making”).
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record evidence that he actually committed the generic
offense. The modified approach does not authorize a sen-
tencing court to substitute such a facts-based inquiry for
an elements-based one. A court may use the modified ap-
proach only to determine which alternative element in a
divisible statute formed the basis of the defendant’s convic-
tion. Accordingly, we reverse the judgment of the Court
of Appeals.

It is so ordered.

JUSTICE KENNEDY, concurring.

As the Court explains, this case concerns earlier convic-
tions under state statutes classified by cases in the Courts
of Appeals, and now in today’s opinion for the Court, as “indi-
visible.” See, e. g., United States v. Aguila-Montes de Oca,
655 F. 3d 915 (CA9 2011) (en bane) (per curiam), United
States v. Beardsley, 691 F. 3d 252 (CA2 2012). This category
is used to describe a class of criminal statutes that are
drafted with a single set of elements that are broader than
those of the generic definition of the corresponding crime
enumerated in the Armed Career Criminal Act (ACCA), 18
U. S. C. §924(e)(2)(B)(i).

Just one of the substantial concerns that the Court is cor-
rect to consider is that, in the regular course of the criminal
process, convictions may be entered, often by guilty pleas,
when either the attorney or the client, or both, have given
no consideration to possible later consequences under ACCA.
See ante, at 270-271. As a result, certain facts in the doc-
uments approved for judicial examination in Shepard v.
United States, 544 U. S. 13 (2005), may go uncontested be-
cause they do not alter the sentencing consequences of the
crime, even though their effect is to require a later enhance-
ment under ACCA. This significant risk of failing to con-
sider the full consequences of the plea and conviction is
troubling.
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Balanced against this, as JUSTICE ALITO indicates, is that
the dichotomy between divisible and indivisible state crimi-
nal statutes is not all that clear. See post, at 291-293 (dis-
senting opinion). The effect of today’s decision, moreover,
is that an unspecified number, but likely a large number, of
state criminal statutes that are indivisible but that often do
reach serious crimes otherwise subject to ACCA’s provisions
now must be amended by state legislatures. Otherwise,
they will not meet federal requirements even though they
would have come within ACCA’s terms had the state statute
been drafted in a different way. This is an intrusive demand
on the States.

On due consideration, the concerns well expressed by the
Court persuade me that it reaches the correct result. The
disruption to the federal policy underlying ACCA, neverthe-
less, is troubling and substantial. See post, at 293-294
(ALrTo, J., dissenting). If Congress wishes to pursue its pol-
icy in a proper and efficient way without mandating uniform-
ity among the States with respect to their criminal statutes
for scores of serious offenses, and without requiring the
amendment of any number of federal criminal statutes as
well, Congress should act at once. It may then determine
whether ACCA’s design and structure should be modified to
meet the concerns expressed both by the Court and the dis-
senting opinion.

With these observations, I join the opinion of the Court.

JUSTICE THOMAS, concurring in the judgment.

Petitioner Matthew Descamps was convicted of being a
felon in possession of a firearm, 18 U. S. C. §922(g), which
subjected him to a maximum sentence of 10 years’ imprison-
ment. The District Court, however, applied an Armed Ca-
reer Criminal Act (ACCA) enhancement with a mandatory
minimum of 15 years based in part on Descamps’ earlier
California conviction for burglary. See §924(e). The Cali-
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fornia law says that any “person who enters” any of a num-
ber of structures “with intent to commit grand or petit
larceny or any felony is guilty of burglary.” Cal. Penal Code
Ann. §459 (West 2010). That law does not, on its face, re-
quire the jury to determine whether the entry itself was un-
lawful, a required element of the so-called “generic” offense
of burglary that qualifies as an ACCA predicate. See Tay-
lor v. United States, 495 U. S. 575, 599 (1990). The majority
holds that a court may not review the underlying facts of
Descamps’ state crime to determine whether he entered the
building unlawfully and, thus, that his burglary conviction
may not be used as a predicate offense under ACCA. While
I agree with the Court’s conclusion, I disagree with its
reasoning.

I have previously explained that ACCA runs afoul of Ap-
prendi v. New Jersey, 530 U. S. 466 (2000), because it allows
the judge to “makl[e] a finding that raises [a defendant’s] sen-
tence beyond the sentence that could have lawfully been im-
posed by reference to facts found by the jury or admitted by
the defendant.” James v. United States, 550 U. S. 192, 231
(2007) (dissenting opinion) (internal quotation marks omit-
ted). Under the logic of Apprendi, a court may not find
facts about a prior conviction when such findings increase
the statutory maximum. This is so whether a court is deter-
mining whether a prior conviction was entered, see 530 U. S,,
at 520-521 (THOMAS, J., concurring), or attempting to discern
what facts were necessary to a prior conviction, see James,
supra, at 231-232 (THOMAS, J., dissenting). In either case,
the court is inappropriately finding a fact that must be
submitted to the jury because it “increases the penalty for
a crime beyond the prescribed statutory maximum.” Ap-
prendi, supra, at 490.

In light of the foregoing, it does not matter whether a stat-
ute is “divisible” or “indivisible,” see ante, at 257-258, and
courts should not have to struggle with the contours of
the so-called “modified categorical” approach, ante, at 257.
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The only reason Descamps’ ACCA enhancement is before us
is “because this Court has not yet reconsidered Almendarez-
Torres v. United States, 523 U. S. 224 (1998), which draws an
exception to the Apprendi line of cases for judicial factfind-
ing that concerns a defendant’s prior convictions.” Shepard
v. United States, 544 U. S. 13, 27 (2005) (THOMAS, J., concur-
ring in part and concurring in judgment). Regardless of the
framework adopted, judicial factfinding increases the statu-
tory maximum in violation of the Sixth Amendment. How-
ever, because today’s opinion at least limits the situations in
which courts make factual determinations about prior con-
victions, I concur in the judgment.

JUSTICE ALITO, dissenting.

The Court holds, on highly technical grounds, that no Cali-
fornia burglary conviction qualifies as a burglary conviction
under the Armed Career Criminal Act (ACCA), 18 U. S. C.
§924(c). This is so, according to the Court, because (1) bur-
glary under California law is broader than so-called “generic
burglary”—unlawfully entering or remaining in a building
with the intent to commit a crime; (2) the California burglary
statute is not “divisible”; and (3) our “modified categorical ap-
proach” cannot be used in a case involving an indivisible stat-
ute. Even when it is apparent that a California burglary con-
viction was based on what everyone imagines when the term
“pburglary” is mentioned—e. g., breaking into a home to steal
valuables—that conviction, the Court holds, must be ignored.

I would give ACCA a more practical reading. When it
is clear that a defendant necessarily admitted or the jury
necessarily found that the defendant committed the elements
of generic burglary, the conviction should qualify. Petition-
er’s burglary conviction meets that requirement, and I would
therefore affirm the decision of the Court of Appeals.

I

Before petitioner was charged in the case now before us,
he had already compiled a criminal record that included con-
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victions in Washington State for assault and threatening to
kill a judge, and convictions in California for robbery and
burglary. See App. 11a-12a; 466 Fed. Appx. 563, 565 (CA9
2012). After his release from custody for these earlier
crimes, petitioner fired a gun in the direction of a man who
supposedly owed him money for methamphetamine, and as a
result, he was charged in federal court with possession of a
firearm by a convicted felon, in violation of §922(g)(1). A
jury found him guilty, and the District Court imposed an
enhanced sentence under ACCA because he had the requisite
number of previous convictions for “a violent felony or a seri-
ous drug offense.” §924(e). ACCA defines a “violent fel-
ony” to include a “burglary” that is “punishable by imprison-
ment for a term exceeding one year,” §924(e)(2)(B), and both
the District Court and the Court of Appeals found that peti-
tioner’s California burglary conviction fit this definition.

While the concept of a conviction for burglary might seem
simple, things have not worked out that way under our case
law. In Taylor v. United States, 495 U. S. 575, 599 (1990),
we held that “burglary” under ACCA means what we called
“generic burglary,” that is, the “unlawful or unprivileged
entry into, or remaining in, a building or structure, with in-
tent to commit a crime.” Determining whether a burglary
conviction qualifies under this definition is easy if the ele-
ments set out in the state statute are the same as or nar-
rower than the elements of generic burglary, see ibid., but
what if the state offense is broader? In that event, we have
held, a federal court may sometimes apply what we have
termed the “modified categorical approach,” that is, it may
examine some items in the state-court record, including
charging documents, jury instructions, and statements made
at guilty plea proceedings, to determine if the defendant was
actually found to have committed the elements of the generic
offense. See Shepard v. United States, 544 U.S. 13, 20
(2005); Taylor, supra, at 602.
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Petitioner argues that his 1978 conviction for burglary
under Cal. Penal Code §459 does not qualify as a burglary
conviction for ACCA purposes because of the particular way
in which this provision is worded. Section 459 provides that
a “person who enters” certain locations “with intent to com-
mit grand or petit larceny or any felony is guilty of bur-
glary.” Cal. Penal Code Ann. §459 (West 2010). This pro-
vision is broader than generic burglary in two respects.

The first, which does not preclude application of the modi-
fied categorical approach, concerns the place burglarized.
While generic burglary applies only to offenses involving the
entry of a building, the California provision also reaches of-
fenses involving the entry of some other locations, see ibid.
Under our cases, however, a federal court considering
whether to apply ACCA may determine, based on an exami-
nation of certain relevant documents, whether the conviction
was actually based on the entry of a building and, if it was,
may impose an increased sentence. See Johnson v. United
States, 559 U. S. 133, 144 (2010); Nijhawan v. Holder, 557
U. S. 29, 35 (2009); Shepard, supra, at 26.

The second variation is more consequential. Whereas ge-
neric burglary requires an entry that is unlawful or unprivi-
leged, the California statute refers without qualification to
“[e]very person who enters.” §459. Petitioner argues, and
the Court agrees, that this discrepancy renders the modified
categorical approach inapplicable to his California burglary
conviction.

II

The Court holds that “sentencing courts may not apply the
modified categorical approach when the crime of which the
defendant was convicted has a single, indivisible set of ele-
ments.” Ante, at 258. Because the Court’s holding is based
on the distinction between “divisible” and “indivisible” stat-
utes, it is important to identify precisely what this taxon-
omy means.


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


284 DESCAMPS v. UNITED STATES

Avrro, J., dissenting

My understanding is that a statute is divisible, in the sense
used by the Court, only if the offense in question includes as
separate elements all of the elements of the generic offense.
By an element, I understand the Court to mean something
on which a jury must agree by the vote required to convict
under the law of the applicable jurisdiction. See ante, at
269-270 (citing Richardson v. United States, 526 U. S. 813,
817 (1999)). And although the Court reserves decision on
the question whether a sentencing court may take authorita-
tive judicial decisions into account in identifying the ele-
ments of a statute, see ante, at 275, I will assume that a
sentencing court may do so. While the elements of a criminal
offense are generally set out in the statutory text, courts
sometimes find that unmentioned elements are implicit. See,
e. g., Neder v. United States, 527 U. S. 1, 20 (1999) (holding
that federal mail fraud, wire fraud, and bank fraud statutes
require proof of materiality even though that element is not
mentioned in the statutory text). I cannot think of any rea-
son why an authoritative decision of this sort should be ig-
nored, and the Court has certainly not provided any. I there-
fore proceed on the assumption that a statute is divisible if
the offense, as properly construed, has the requisite elements.

The Court’s holding that the modified categorical approach
may be used only when a statute is divisible in this sense is
not required by ACCA or by our prior cases and will cause

serious practical problems.
A

Nothing in the text of ACCA mandates the Court’s exclu-
sive focus on the elements of an offense. ACCA increases
the sentence of a defendant who has “three previous convic-
tions .. . for a violent felony,” 18 U. S. C. § 924(e)(1) (emphasis
added), and the Court claims that the word “convictions”
mandates a narrow, elements-based inquiry, see ante, at 267.
But “[i]n ordinary speech, when it is said that a person was
convicted of or for doing something, the ‘something’ may in-
clude facts that go beyond the bare elements of the relevant
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criminal offense.” Moncrieffe v. Holder, 569 U. S. 184, 219
(2013) (ALrTO, J., dissenting).

Nor is an exclusively elements-based inquiry mandated by
ACCA’s definition of a “violent felony” as “any crime . .. that

. is burglary,” §924(e)(2)(B)(ii). In drafting that provi-
sion, Congress did not say “any crime that has the elements
of burglary.” Indeed, the fact that Congress referred to
“elements” elsewhere in the same subparagraph, see
§924(e)(2)(B)(i) (defining “violent felony” to mean any crime
that “has as an element the use, attempted use, or threat-
ened use of physical force against the person of another”
(emphasis added)), but omitted any reference to elements
from §924(e)(2)(B)(ii) suggests, if anything, that it did not
intend to focus exclusively on elements. Cf. Caraco Phar-
maceutical Laboratories, Ltd. v. Novo Nordisk A/S, 566
U. S. 399, 416 (2012).

B

The Court says that our precedents require an elements-
based approach and accuses the Court of Appeals of “flout-
[ing] our reasoning” in Taylor, Shepard, Nijhawan, and
Johmson, see ante, at 260-263, 269, but that charge is un-
founded. In at least three of those cases, the Court thought
that the modified categorical approach could be used in rela-
tion to statutes that may not have been divisible.

Shepard concerned prior convictions under two Massachu-
setts burglary statutes that applied not only to the entry of
a “building” (as is the case with generic burglary) but also
to the entry of a “ship, vessel or vehicle.” Mass. Gen. Laws
Ann., ch. 266, §16 (West 2000). See also §18; 544 U. S., at
17. And the Shepard Court did not think that this feature
of the Massachusetts statutes precluded the application of
the modified categorical approach. See id., at 25-26; ante,
at 262-263. See also Nijhawan, supra, at 35 (discussing
Shepard).

In today’s decision, the Court assumes that “building”
and the other locations enumerated in the Massachusetts
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statutes, such as “vessel,” were alternative elements, but
that is questionable. It is quite likely that the entry of a
building and the entry of a vessel were simply alternative
means of satisfying an element. See Commonwealth v. Ca-
brera, 449 Mass. 825, 827, 874 N. E. 2d 654, 657 (2007) (“The
elements of breaking and entering in the nighttime with in-
tent to commit a felony are (1) breaking and (2) entering a
building, ship, vessel or vehicle belonging to another (3) at
night, (4) with the intent to commit a felony”). “[Llegisla-
tures frequently enumerate alternative means of committing
a crime without intending to define separate elements or sep-
arate crimes.” Schad v. Arizona, 501 U. S. 624, 636 (1991)
(plurality opinion). The feature that distinguishes elements
and means is the need for juror agreement, see Richardson,
supra, at 817, and therefore in determining whether the
entry of a building and the entry of a vessel are elements
or means, the critical question is whether a jury would
have to agree on the nature of the place that a defendant
entered.

A case that we decided earlier this Term illustrates why
“puilding” and “vessel” may have been means and not sepa-
rate elements. In Lozman v. Riviera Beach, 568 U. S. 115
(2013), we were required to determine whether a “floating
home” (a buoyant but not very seaworthy dwelling) was a
“vessel.” Seven of us thought it was not; two of us thought
it might be. Compare id., at 118, with id., at 144 (SoTo-
MAYOR, J., dissenting). Suppose that a defendant in Massa-
chusetts was charged with breaking into a structure like the
Lozman floating home. In order to convict, would it be nec-
essary for the jury to agree whether this structure was a
“building” or a “vessel”? If some jurors insisted it was a
building and others were convinced it was a vessel, would
the jury be hung? The Court’s answer is “yes.” According
to the Court, if a defendant had been charged with burglariz-
ing the Lozman floating home and this Court had been sit-
ting as the jury, the defendant would have escaped conviction
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for burglary, no matter how strong the evidence, because the
“jury” could not agree on whether he burglarized a building
or a vessel.

I have not found a Massachusetts decision squarely on
point, but there is surely an argument that the Massachu-
setts Legislature did not want to demand juror agreement
on this question. In other words, there is a strong argu-
ment that entry of a “building” and entry of a “vessel” are
merely alternative means, not alternative elements. And if
that is so, the reasoning in Shepard undermines the Court’s
argument that the modified categorical approach focuses
solely on elements and not on conduct.

Johmson, like Shepard, involved a statute that may have
set out alternative means, rather than alternative elements.
Under the Florida statute involved in that case, a battery
occurs when a person either “1. [a]ctually and intentionally
touches or strikes another person against the will of the
other; or 2. [ilntentionally causes bodily harm to another
person.” Fla. Stat. §784.03(1)(a) (2010). It is a distinct
possibility (one not foreclosed by any Florida decision of
which I am aware) that a conviction under this provision
does not require juror agreement as to whether a defendant
firmly touched or lightly struck the victim. Nevertheless,
in Johnson, we had no difficulty concluding that the modified
categorical approach could be applied.! See 559 U.S., at
137.2

! However, because the Shepard documents did not reveal whether John-
son had been found to have touched or struck, we had to determine
whether the relatively innocuous phrase—“[aJctually and intentionally
touch[ing]” another person—constituted physical force for purposes of
§924(e)(2)(B)(i). See Johnson, 559 U. S., at 137.

2The remaining case, Taylor v. United States, 495 U. S. 575 (1990), may
also have involved a statute that was not divisible, but the situation is less
clear. There, the defendant had several Missouri burglary convictions,
and Missouri had several different burglary provisions in effect at the time
in question. See id., at 578, n. 1. The particular provision involved in
each of those cases was not certain. Ibid. At least one of those provi-
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Far from mandating the Court’s approach, these decisions
support a practical understanding of the modified categorical
approach. Thus, in Shepard, we observed that the factual
circumstances of a defendant’s prior conviction may be rele-
vant to determining whether it qualifies as a violent felony
under ACCA. See 544 U. S., at 20-21 (“With such material
in a pleaded case, a later court could generally tell whether
the plea had ‘necessarily’ rested on the fact identifying
the burglary as generic, just as the details of instructions
could support that conclusion in the jury case, or the details
of a generically limited charging document would do in
any sort of case” (emphasis added; citation omitted)); id.,
at 24 (plurality opinion) (“Developments in the law since
Taylor . . .provide a further reason to adhere to the demand-
ing requirement that . . . a prior conviction ‘necessarily’ in-
volved (and a prior plea necessarily admitted) facts equating
to generic burglary” (emphasis added)); id., at 25 (noting
that, in the context of a nongeneric burglary statute,
unless the charging documents “narro[w] the charge to ge-
neric limits, the only certainty of a generic finding lies in
jury instructions, or bench-trial findings and rulings, or
(in a pleaded case) in the defendant’s own admissions or ac-
cepted findings of fact confirming the factual basis for a

sions, however, may not have been divisible. That provision, Mo. Rev.
Stat. §560.070 (1969) (repealed), applied not only to buildings but also to
“any booth or tent,” “any boat or vessel,” or a “railroad car.” It is not
entirely clear whether a Missouri court would have required jurors to
agree on a particular choice from this list. In State v. Vandergriff, 403
S. W. 2d 579, 581 (Mo. 1966), the Missouri Supreme Court held that an
information was deficient because it “omitted a description of the type of
building that might be burglarized as defined by §560.070, and thereby
omitted an essential element of the offense of burglary in the second de-
gree.” Because an information must generally include factual details that
go beyond the elements of an offense, see 5 W. LaFave, J. Israel, N.
King, & O. Kerr, Criminal Procedure §19.3(b), p. 276 (3d ed. 2007) (herein-
after LaFave), it is possible that the Missouri court did not mean to say
that the type of building was an element in the sense in which I under-
stand the Court to use the term here.
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valid plea” (emphasis added)). And in Nijhawan, we de-
parted from the categorical approach altogether and instead
applied a “circumstance-specific” approach. See 557 U. S,
at 36, 38. If anything, then, Nijhawan undermines the ma-
jority’s position that rigid adherence to elements is always
required.

C

The Court fears that application of the modified categori-
cal approach to statutes such as §459 would be unfair to de-
fendants, who “often ha[ve] little incentive to contest facts
that are not elements of the charged offense” and “may
not wish to irk the prosecutor or court by squabbling about
superfluous factual allegations.” Ante, at 270. This argu-
ment attributes to criminal defendants and their attorneys a
degree of timidity that may not be realistic. But in any
event, even if a defendant does not think it worthwhile to
“squabbl[e]” about insignificant factual allegations, a defend-
ant clearly has an incentive to dispute allegations that may
have a bearing on his sentence. And that will often be the
case when alternative elements or means suggest different
degrees of culpability. Cf. Cal. Penal Code Ann. §460 (pro-
viding that burglary of certain inhabited locations enu-
merated in §459 is punishable in the first degree, and that
burglary of all other locations is punishable in the second
degree).

D

The Court’s approach, I must concede, does have one bene-
fit: It provides an extra measure of assurance that a burglary
conviction will not be counted as an ACCA predicate unless
the defendant, if he went to trial, was actually found by a
jury to have committed the elements of the generic offense.
But this extra bit of assurance will generally be quite modest
at best.

To see why this is so, compare what would happen under
an indivisible burglary statute that simply requires entry in-
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vading a possessory right, and a divisible statute that has
the following two alternative elements: (1) entry by trespass
and (2) entry by invitation but with an undisclosed criminal
intent. Under the former statute, the jury would be re-
quired to agree only that the defendant invaded a possessory
right when entering the place in question, and therefore it
would be possible for the jury to convict even if some jurors
thought that the defendant entered by trespassing while
others thought that he entered by invitation but with an un-
disclosed criminal intent. Under the latter statute, by con-
trast, the jury would have to agree either that he trespassed
or that he entered by invitation but with an undisclosed
criminal intent.

This requirement of unanimity would be of some practical
value only if the evidence in a case pointed to both possibili-
ties, and in a great many cases that will not be so. In cases
prosecuted under the California burglary statute, I suspect,
the evidence generally points either to a trespassory entry,
typically involving breaking into a building or other covered
place, or to an entry by invitation but with an undisclosed
criminal intent (in many cases, shoplifting). Cases in which
the evidence suggests that the defendant might have done
either are probably not common. And in cases where there is
evidence supporting both theories, the presence of a divisible
statute containing alternative elements will not solve the
problem: A guilty verdict will not reveal the alternative on
which the jury agreed unless the jury was asked to return a
special verdict, something that is not generally favored in
criminal cases. See 6 LaFave §24.10(a), at 543-544.

In cases that end with a guilty plea—and most do—the
benefit of divisibility is even less. A judge who accepts a
guilty plea is typically required to confirm that there is a
factual basis for the plea, see 5 id., §21.4(f), at 835-840 (3d
ed. 2007 and Supp. 2011-2012), and the proffer of a factual
basis will generally focus exclusively on one of the alterna-
tive elements.
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The Court nevertheless suggests that the extra modicum
of assurance provided in cases involving divisible statutes
is needed to prevent violations of the Sixth Amendment
jury trial right, ante, at 268-271, but I disagree. So long as
a judge applying ACCA is determining, not what the defend-
ant did when the burglary in question was committed, but
what the jury in that case necessarily found or what the de-
fendant, in pleading guilty, necessarily admitted, the jury
trial right is not infringed. See Almendarez-Torres v.
United States, 523 U. S. 224 (1998). When the modified cate-
gorical approach is used to decide whether “a jury was actu-
ally required to find all the elements of [a] generic [offense],”
the defendant has already enjoyed his Sixth Amendment
right to a jury determination of those elements. Taylor, 495
U. S., at 602.

I11

While producing very modest benefits at most, the Court’s
holding will create several serious problems.

A

Determining whether a statute is divisible will often be
harder than the Court acknowledges. What I have said
about the statutes involved in Shepard and Johnson illus-
trates this point. The Court assumes that those statutes
were divisible, ante, at 262, 264, n. 2, but as I have explained,
it is possible that they were not. See supra, at 285-287.

To determine whether a statute contains alternative ele-
ments, as opposed to merely alternative means of satisfying
an element, a court called upon to apply ACCA will be re-
quired to look beyond the text of the statute, which may
be deceptive. Take, for example, Mich. Comp. Laws Ann.
§750.82(1) (West 2004), which criminalizes assault with “a
gun, revolver, pistol, knife, iron bar, club, brass knuckles, or
other dangerous weapon.” The Court seems to assume that
a statute like this enumerates alternative elements, ante,
at 272-273, but the Michigan courts have held otherwise.
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Under Michigan law, the elements of §750.82(1) are “(1) an
assault, (2) with a dangerous weapon, and (3) with the intent
to injure or place the victim in reasonable apprehension of
an immediate battery.” People v. Avant, 235 Mich. App.
499, 505, 597 N. W. 2d 864, 869 (1999). Although the statute
lists numerous types of weapons, the particular type of
weapon is not itself an element that the prosecution must
prove beyond a reasonable doubt. Instead, the list of weap-
ons in the statute merely enumerates alternative means of
committing the crime.?

Even if a federal court applying ACCA discovers a state-
court decision holding that a particular fact must be alleged
in a charging document, its research is not at an end.
Charging documents must generally include factual allega-
tions that go beyond the bare elements of the crime—
specifically, at least enough detail to permit the defendant to
mount a defense. See 5 LaFave §19.3(b), at 276. And some
jurisdictions require fairly specific factual allegations. See,
e. g., N. Y. Crim. Proc. Law Ann. §200.50 (West 2007) (enu-
merating detailed requirements for indictment); People v.
Swanson, 308 Ill. App. 3d 708, 712, 721 N. E. 2d 630, 633
(1999) (vacating conviction for disorderly conduct for submit-
ting a false police report because information “d[id] not de-
scribe with particularity the time, date, or location of the
alleged domestic battery and the acts comprising the battery
... [or] the statement that was falsely reported”); Edwards
v. State, 379 So. 2d 336, 338 (Ala. Crim. App. 1979) (it is
insufficient for an indictment for robbery to allege the
amount of money taken; it “must aver the denomination of
the money taken or that the particular denomination is un-

3The board game Clue, to which the Court refers, see ante, at 273, does
not provide sound legal guidance. In that game, it matters whether Colo-
nel Mustard bashed in the victim’s head with a candlestick, wrench, or
lead pipe. But in real life, the colonel would almost certainly not escape
conviction simply because the jury was unable to agree on the particular
type of blunt instrument that he used to commit the murder.
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known to the grand jury”). Thus, the mere fact that state
law requires a particular fact to be alleged in a charging
document does not mean that this fact must be found by a
jury or admitted by the defendant.

The only way to be sure whether particular items are al-
ternative elements or simply alternative means of satisfying
an element may be to find cases concerning the correctness
of jury instructions that treat the items one way or the other.
And such cases may not arise frequently. One of the Court’s
reasons for adopting the modified categorical approach was
to simplify the work of ACCA courts, see Shepard, 544
U. S., at 20; Taylor, 495 U. S., at 601, but the Court’s holding
today will not serve that end.

B

The Court’s holding will also frustrate fundamental ACCA
objectives. We have repeatedly recognized that Congress
enacted ACCA to ensure (1) that violent, dangerous recidi-
vists would be subject to enhanced penalties and (2) that
those enhanced penalties would be applied uniformly, regard-
less of state-law variations. See, e. g., id., at 587-589. See
also id., at 582 (“‘[I]n terms of fundamental fairness, the Act
should ensure, to the extent that it is consistent with the
prerogatives of the States in defining their own offenses, that
the same type of conduct is punishable on the Federal level
in all cases’” (quoting S. Rep. No. 98-190, p. 20 (1983))); 495
U. S., at 591 (rejecting disparate results across States based
on label given by State to a particular crime).

The Court’s holding will hamper the achievement of these
objectives by artificially limiting ACCA’s reach and treating
similar convictions differently based solely on the vagaries of
state law. Defendants convicted of the elements of generic
burglary in California will not be subject to ACCA, but de-
fendants who engage in exactly the same behavior in, say,
Virginia, will fall within ACCA’s reach. See Va. Code Ann.
§18.2-90 (Lexis 2009).
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I would avoid these problems by applying the modified cat-
egorical approach to §459—and any other similar burglary
statute from another State—and would ask whether the rele-
vant portions of the state record clearly show that the jury
necessarily found, or the defendant necessarily admitted, the
elements of generic burglary. If the state-court record is
inconclusive, then the conviction should not count. But
where the record is clear, I see no reason for granting a spe-
cial dispensation.

v

When the modified categorical approach is applied to
petitioner’s conviction, it is clear that he “necessarily
admitted”—and therefore was convicted for committing—the
elements of generic burglary: the unlawful or unprivileged
entry of a building with the intent to commit a crime.

Both the complaint and information alleged that petitioner
“unlawfully and feloniously enter[ed]” a building (the
“CentroMart”) “with the intent to commit theft therein.”
App. 14a-17a (emphasis deleted). When the trial court in-
quired into the factual basis for petitioner’s plea, the prose-
cutor stated that petitioner’s crime involved “the breaking
and entering of a grocery store.” Id., at 25a. Neither peti-
tioner nor his attorney voiced any objection.* Ibid. In
order to accept petitioner’s plea, the trial court was required
under California law to ensure that the plea had a factual
basis, see Cal. Penal Code Ann. § 1192.5 (1978); App. 26a, and
we must presume that the plea proceedings were conducted
in a regular manner, see Parke v. Raley, 506 U. S. 20, 29—

4The Ninth Circuit has held that a court applying the modified categori-
cal approach may rely on a prosecutor’s statement as to the factual basis
for a guilty plea when that statement is offered on the record in the de-
fendant’s presence and the defendant does not object. United States v.
Hernandez-Hernandez, 431 F. 3d 1212, 1219 (2005). Petitioner has not
challenged the Ninth Circuit’s rule, and that issue is not within the scope
of the question on which we granted certiorari. Accordingly, I would
apply it for purposes of this case.
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30 (1992). The unmistakable inference arising from the plea
transcript is that the trial judge—quite reasonably—under-
stood petitioner and his attorney to assent to the factual
basis provided by the prosecutor. Both the District Court
and the Court of Appeals concluded that petitioner had ad-
mitted and, as a practical matter, was convicted for having
committed the elements of generic burglary, and we did not
agree to review that factbound determination, see 567 U. S.
964 (2012) (granting certiorari “limited to Question 1 pre-
sented by the petition”).

Even if that determination is reviewed, however, the lower
courts’ conclusion should be sustained. Under the Califor-
nia burglary statute, as interpreted by the State Supreme
Court, a defendant must either (1) commit a trespass in en-
tering the location in question or (2) enter in violation of
some other possessory right. See People v. Gauze, 15 Cal.
3d 709, 713-714, 542 P. 2d 1365, 1367 (1975).5

In this case, the judge who accepted petitioner’s guilty
plea must have relied on petitioner’s implicit admission that
he “broke” into the store, for if petitioner had admitted only
that he entered the store, the judge would not have been
able to assess whether he had invaded a possessory right.
Nor would an admission to merely “entering” the store have
permitted the judge to assess whether petitioner entered
with the intent to commit a crime; petitioner’s admission to
“breaking” was therefore critical to that element, as well.
Cf. Black’s Law Dictionary 236 (rev. 4th ed. 1968) (“Break-
ing” denotes the “tearing away or removal of any part of a
house or of the locks, latches, or other fastenings intended to

5The majority suggests that California law is ambiguous as to this re-
quirement, see ante, at 275, n. 5, but any confusion appears to have arisen
after petitioner’s 1978 conviction and is therefore irrelevant for purposes
of this case. Cf. McNeill v. United States, 563 U. S. 816, 820 (2011) (“The
only way to answer [ACCA’s] backward-looking question [whether a previ-
ous conviction was for a serious drug offense] is to consult the law that
applied at the time of that conviction”).
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secure it, or otherwise exerting force to gain an entrance,
with the intent to commit a felony”).

We have explained that burglary under § 924(e) means “an
unlawful or unprivileged entry into, or remaining in, a build-
ing or other structure, with intent to commit a crime.” Tay-
lor, 495 U. S., at 598. Based on petitioner’s guilty plea and
the Shepard documents, it is clear that petitioner necessarily
admitted the elements of generic burglary. He unlawfully
entered a building with the intent to commit a crime. Ac-
cordingly, I would hold that petitioner’s conviction under
§459 qualifies as a conviction for “burglary” under §924(e).

For these reasons, I would affirm the decision of the Court
of Appeals, and I therefore respectfully dissent.
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FISHER ». UNIVERSITY OF TEXAS AT AUSTIN ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 11-345.  Argued October 10, 2012—Decided June 24, 2013

The University of Texas at Austin (University) considers race as one of
various factors in its undergraduate admissions process. The Univer-
sity, which is committed to increasing racial minority enrollment,
adopted its current program after this Court decided Grutter v. Bol-
linger, 539 U. S. 306, upholding the use of race as one of many “plus
factors” in an admissions program that considered the overall individual
contribution of each candidate, and decided Gratz v. Bollinger, 539 U. S.
244, holding unconstitutional an admissions program that automatically
awarded points to applicants from certain racial minorities.

Petitioner, who is Caucasian, was rejected for admission to the Uni-
versity’s 2008 entering class. She sued the University and school offi-
cials, alleging that the University’s consideration of race in admissions
violated the Equal Protection Clause. The District Court granted
summary judgment to the University. Affirming, the Fifth Circuit held
that Grutter required courts to give substantial deference to the Uni-
versity, both in the definition of the compelling interest in diversity’s
benefits and in deciding whether its specific plan was narrowly tailored
to achieve its stated goal. Applying that standard, the court upheld
the University’s admissions plan.

Held: Because the Fifth Circuit did not hold the University to the demand-
ing burden of strict scrutiny articulated in Grutter and Regents of
Univ. of Cal. v. Bakke, 438 U. S. 265, its decision affirming the District
Court’s grant of summary judgment to the University was incorrect.
Pp. 307-315.

(@) Bakke, Gratz, and Grutter, which directly address the question
considered here, are taken as given for purposes of deciding this case.
In Bakke’s principal opinion, Justice Powell recognized that state uni-
versity “decisions based on race or ethnic origin . . . are reviewable
under the Fourteenth Amendment,” 438 U. S., at 287, using a strict scru-
tiny standard, id., at 299. He identified as a compelling interest that
could justify the consideration of race the interest in the educational
benefits that flow from a diverse student body, but noted that this inter-
est is complex, encompassing a broad array “of qualifications and charac-
teristics of which racial or ethnic origin is but a single though important
element.” Id., at 315.
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In Gratz and Grutter, the Court endorsed these precepts, observing
that an admissions process with such an interest is subject to judicial
review and must withstand strict scrutiny, Gratz, supra, at 275, i. e., a
university must clearly demonstrate that its “‘purpose or interest is
both constitutionally permissible and substantial, and that its use of the
classification is “necessary . . . to the accomplishment” of its purpose,’”
Bakke, supra, at 305. Additional guidance may be found in the Court’s
broader equal protection jurisprudence. See, e.g., Rice v. Cayetano,
528 U. 8. 495, 517; Richmond v. J. A. Croson Co., 488 U. S. 469, 505.
Strict scrutiny is a searching examination, and the government bears
the burden to prove “‘that the reasons for any [racial] classification [are]
clearly identified and unquestionably legitimate.”” Ibid. Pp. 307-310.

(b) Under Grutter, strict serutiny must be applied to any admissions
program using racial categories or classifications. A court may give
some deference to a university’s “judgment that such diversity is essen-
tial to its educational mission,” 539 U. S., at 328, provided that diversity
is not defined as mere racial balancing and there is a reasoned, prin-
cipled explanation for the academic decision. On this point, the courts
below were correct in finding that Grutter calls for deference to the
University’s experience and expertise about its educational mission.
However, once the University has established that its goal of diversity
is consistent with strict scrutiny, the University must prove that the
means it chose to attain that diversity are narrowly tailored to its goal.
On this point, the University receives no deference. Id., at 333. It is
at all times the University’s obligation to demonstrate, and the Judici-
ary’s obligation to determine, that admissions processes “ensure that
each applicant is evaluated as an individual and not in a way that makes
an applicant’s race or ethnicity the defining feature of his or her applica-
tion.” Id., at 337. Narrow tailoring also requires a reviewing court to
verify that it is “necessary” for the university to use race to achieve the
educational benefits of diversity. Bakke, supra, at 305. The reviewing
court must ultimately be satisfied that no workable race-neutral alterna-
tives would produce the educational benefits of diversity.

Rather than perform this searching examination, the Fifth Circuit
held petitioner could challenge only whether the University’s decision
to use race as an admissions factor “was made in good faith.” It pre-
sumed that the school had acted in good faith and gave petitioner the
burden of rebutting that presumption. It thus undertook the narrow
tailoring requirement with a “degree of deference” to the school. These
expressions of the controlling standard are at odds with Grutter’s com-
mand that “all racial classifications imposed by government ‘must be
analyzed by a reviewing court under strict scrutiny.”” 539 U. S., at 326.
Strict scrutiny does not permit a court to accept a school’s assertion that
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its admissions process uses race in a permissible way without closely
examining how the process works in practice, yet that is what the Dis-
trict Court and Fifth Circuit did here. The Court vacates the Fifth
Circuit’s judgment. But fairness to the litigants and the courts that
heard the case requires that it be remanded so that the admissions proc-
ess can be considered and judged under a correct analysis. In deter-
mining whether summary judgment in the University’s favor was appro-
priate, the Fifth Circuit must assess whether the University has offered
sufficient evidence to prove that its admissions program is narrowly tai-
lored to obtain the educational benefits of diversity. Pp. 310-314.

631 F. 3d 213, vacated and remanded.

KENNEDY, J., delivered the opinion of the Court, in which ROBERTS,
C. J., and ScALIA, THOMAS, BREYER, ALITO, and SOTOMAYOR, JJ., joined.
SCALIA, J., post, p. 315, and THOMAS, J., post, p. 315, filed concurring opin-
ions. GINSBURG, J., filed a dissenting opinion, post, p. 334. KAGAN, J,,
took no part in the consideration or decision of the case.

Bert W. Rein argued the cause for petitioner. With him
on the briefs were William S. Consovoy, Thomas R. McCar-
thy, and Claire J. Evans.

Gregory G. Garre argued the cause for respondents. With
him on the brief were Maureen E. Mahoney, J. Scott Bal-
lenger, Lori Alvino McGill, James C. Ho, Patricia C. Oh-
lendorf, and Douglas Laycock.

Solicitor General Verrilli argued the cause for the United
States as amicus curiae urging affirmance. With him on
the brief were Assistant Attorney General Perez, Deputy
Solicitor General Kneedler, Ginger D. Anders, Diana K.
Flynn, Sharon M. McGowan, Jeh Charles Johnson, Philip
H. Rosenfelt, William B. Schultz, Cameron F. Kerry, and M.
Patricia Smith.*

*Briefs of amici curiae urging reversal were filed for the American
Center for Law and Justice by Jay Alan Sekulow, Stuart J. Roth, Colby
M. May, and Walter M. Weber; for the American Civil Rights Union by
Peter J. Ferrara; for the Asian American Legal Foundation et al. by Erik
S. Jaffe, Gordon M. Fauth, Jr., and Carrie Severino; for the Cato Institute
by David B. Rivkin, Jr., Lee A. Casey, and Ilya Shapiro; for the Center
for Individual Rights by Terence J. Pell and Michael E. Rosman; for Cur-
rent and Former Federal Civil Rights Officials by Michael H. Park, Steven
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JUSTICE KENNEDY delivered the opinion of the Court.

The University of Texas at Austin (University) considers
race as one of various factors in its undergraduate admis-

G. Bradbury, and Steven A. Engel; for Judicial Watch, Inc., et al. by Paul
J. Orfanedes and Chris Fedeli; for the Louis D. Brandeis Center for Human
Rights Under Law et al. by Alan Gura; for the Mountain States Legal
Foundation by J. Scott Detamore; for the Pacific Legal Foundation et al.
by Meriem L. Hubbard, Ralph W. Kasarda, and Joshua P. Thompson; for
Scholars of Economics and Statistics by Kenneth A. Klukowski; for the
Southeastern Legal Foundation, Inc., by Shannon Lee Goessling and John
J. Park, Jr.; for Richard Sander et al. by Stuart Taylor, Jr., pro se; and
for Abigail Thernstrom et al. by Robert N. Driscoll.

Briefs of amici curiae urging affirmance were filed for the State of New
York et al. by Eric T. Schneiderman, Attorney General of New York,
Barbara D. Underwood, Solicitor General, Richard Dearing, Deputy Solic-
itor General, and Simon Heller, Assistant Solicitor General, and by the
Attorneys General for their respective jurisdictions as follows: George Jep-
sen of Connecticut, Irvin B. Nathan of the District of Columbia, David
M. Louie of Hawaii, Lisa Madigan of Illinois, Thomas J. Miller of Iowa,
Douglas F. Gansler of Maryland, Martha Coakley of Massachusetts, Jim
Hood of Mississippi, Steve Bullock of Montana, Gary K. King of New Mex-
ico, Roy Cooper of North Carolina, William H. Sorrell of Vermont, Vin-
cent F. Frazer of the Virgin Islands, Robert M. McKenna of Washington,
and Darrell V. McGraw, Jr., of West Virginia; for the Advancement Proj-
ect by Tomiko Brown-Nagin and Lani Guinier; for the American Bar
Association by Laurel G. Bellows, Theodore V. Wells, Jr., David W. Brown,
Sidney S. Rosdeitcher, and Jennifer H. Wu; for the American Council on
Education et al. by Martin Michaelson, Alexander E. Dreier, Catherine
E. Stetson, Elizabeth B. Meers, and Ada Meloy; for the American Educa-
tional Research Association et al. by Angelo N. Ancheta; for the American
Jewish Committee et al. by Richard C. Godfrey; for the American Psycho-
logical Association by Lisa S. Blatt, R. Reeves Anderson, and Nathalie
F. P. Gilfoyle; for American Social Science Researchers by Liliana M.
Garces; for Amherst College et al. by Charles S. Sims and Shelley J. Klein;
for the Anti-Defamation League by Howard W. Goldstein, Steven M. Free-
man, and Mark S. Finkelstein, for the Asian American Legal Defense and
Education Fund et al. by Dean Richlin, Robert E. Toone, and Kenneth
Kimerling; for the Association of American Law Schools by Pamela S.
Karlan, Jeffrey L. Fisher, Michael C. Dorf, Kevin K. Russell, and Thomas
C. Goldstein; for the Association of American Medical Colleges et al. by
Jonathan S. Franklin, Robert Burgoyne, and Frank R. Trinity; for the
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sions process. Race is not itself assigned a numerical value
for each applicant, but the University has committed itself to
increasing racial minority enrollment on campus. It refers
to this goal as a “critical mass.” Petitioner, who is Cauca-

Black Student Alliance at the University of Texas at Austin et al. by Debo
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sian, sued the University after her application was rejected.
She contends that the University’s use of race in the admis-
sions process violated the Equal Protection Clause of the
Fourteenth Amendment.
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The parties asked the Court to review whether the judg-
ment below was consistent with “this Court’s decisions in-
terpreting the Equal Protection Clause of the Fourteenth
Amendment, including Grutter v. Bollinger, 539 U. S. 306
(2003).” Pet. for Cert. i. The Court concludes that the
Court of Appeals did not hold the University to the demand-
ing burden of strict scrutiny articulated in Grutter and Re-
gents of Univ. of Cal. v. Bakke, 438 U. S. 265, 305 (1978)
(opinion of Powell, J.). Because the Court of Appeals did
not apply the correct standard of strict scrutiny, its decision
affirming the District Court’s grant of summary judgment to
the University was incorrect. That decision is vacated, and
the case is remanded for further proceedings.
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I
A

Located in Austin, Texas, on the most renowned campus
of the Texas state university system, the University is one
of the leading institutions of higher education in the Nation.
Admission is prized and competitive. In 2008, when peti-
tioner sought admission to the University’s entering class,
she was 1 of 29,5601 applicants. From this group 12,843 were
admitted, and 6,715 accepted and enrolled. Petitioner was
denied admission.

In recent years the University has used three different
programs to evaluate candidates for admission. The first is
the program it used for some years before 1997, when the
University considered two factors: a numerical score reflect-
ing an applicant’s test scores and academic performance in
high school (Academic Index or AI), and the applicant’s race.
In 1996, this system was held unconstitutional by the United
States Court of Appeals for the Fifth Circuit. It ruled the
University’s consideration of race violated the Equal Protec-
tion Clause because it did not further any compelling govern-
ment interest. Hopwood v. Texas, 78 F. 3d 932, 955 (1996).

The second program was adopted to comply with the Hop-
wood decision. The University stopped considering race in
admissions and substituted instead a new holistic metric of
a candidate’s potential contribution to the University, to be
used in conjunction with the Academic Index. This “Per-
sonal Achievement Index” (PAI) measures a student’s lead-
ership and work experience, awards, extracurricular activi-
ties, community service, and other special circumstances that
give insight into a student’s background. These included
growing up in a single-parent home, speaking a language
other than English at home, significant family responsibil-
ities assumed by the applicant, and the general socioeco-
nomic condition of the student’s family. Seeking to address
the decline in minority enrollment after Hopwood, the Uni-
versity also expanded its outreach programs.
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The Texas State Legislature also responded to the Hop-
wood decision. It enacted a measure known as the Top Ten
Percent Law, codified at Tex. Educ. Code Ann. §51.803 (West
2009). Also referred to as H. B. 588, the Top Ten Percent
Law grants automatic admission to any public state college,
including the University, to all students in the top 10% of
their class at high schools in Texas that comply with cer-
tain standards.

The University’s revised admissions process, coupled with
the operation of the Top Ten Percent Law, resulted in a
more racially diverse environment at the University. Before
the admissions program at issue in this case, in the last year
under the post-Hopwood AI/PAI system that did not con-
sider race, the entering class was 4.5% African-American
and 16.9% Hispanic. This is in contrast with the 1996 pre-
Hopwood and Top Ten Percent regime, when race was ex-
plicitly considered, and the University’s entering freshman
class was 4.1% African-American and 14.5% Hispanic.

Following this Court’s decisions in Grutter v. Bollinger,
539 U.S. 306 (2003), and Gratz v. Bollinger, 539 U. S. 244
(2003), the University adopted a third admissions program,
the 2004 program in which the University reverted to ex-
plicit consideration of race. This is the program here at
issue. In Grutter, the Court upheld the use of race as one
of many “plus factors” in an admissions program that consid-
ered the overall individual contribution of each candidate.
In Gratz, by contrast, the Court held unconstitutional Mich-
igan’s undergraduate admissions program, which auto-
matically awarded points to applicants from certain racial
minorities.

The University’s plan to resume race-conscious admissions
was given formal expression in June 2004 in an internal doc-
ument entitled Proposal To Consider Race and Ethnicity
in Admissions (Proposal). Supp. App. 1la. The Proposal
relied in substantial part on a study of a subset of under-
graduate classes containing between 5 and 24 students. It
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showed that few of these classes had significant enrollment
by members of racial minorities. In addition the Proposal
relied on what it called “anecdotal” reports from students
regarding their “interaction in the classroom.” The Pro-
posal concluded that the University lacked a “critical mass”
of minority students and that to remedy the deficiency it was
necessary to give explicit consideration to race in the under-
graduate admissions program.

To implement the Proposal the University included a stu-
dent’s race as a component of the PAI score, beginning with
applicants in the fall of 2004. The University asks students
to classify themselves from among five predefined racial cate-
gories on the application. Race is not assigned an explicit
numerical value, but it is undisputed that race is a meaning-
ful factor.

Once applications have been scored, they are plotted on a
grid with the Academic Index on the x-axis and the PAI on
the y-axis. On that grid students are assigned to so-called
cells based on their individual scores. All students in the
cells falling above a certain line are admitted. All students
below the line are not. KEach college—such as liberal arts
or engineering—admits students separately. So a student
is considered initially for her first-choice college, then for her
second choice, and finally for general admission as an unde-
clared major.

Petitioner applied for admission to the University’s 2008
entering class and was rejected. She sued the University
and various University officials in the United States District
Court for the Western District of Texas. She alleged that
the University’s consideration of race in admissions violated
the Equal Protection Clause. The parties cross-moved for
summary judgment. The District Court granted summary
judgment to the University. The United States Court of
Appeals for the Fifth Circuit affirmed. It held that Grutter
required courts to give substantial deference to the Univer-
sity, both in the definition of the compelling interest in diver-
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sity’s benefits and in deciding whether its specific plan was
narrowly tailored to achieve its stated goal. Applying that
standard, the court upheld the University’s admissions plan.
631 F. 3d 213, 217-218 (2011).

Over the dissent of seven judges, the Court of Appeals
denied petitioner’s request for rehearing en banc. See 644
F. 3d 301, 303 (2011). Petitioner sought a writ of certiorari.
The writ was granted. 565 U. S. 1195 (2012).

B

Among the Court’s cases involving racial classifications in
education, there are three decisions that directly address the
question of considering racial minority status as a positive
or favorable factor in a university’s admissions process, with
the goal of achieving the educational benefits of a more di-
verse student body: Bakke, 438 U. S. 265; Gratz, supra; and
Grutter, 539 U.S. 306. We take those cases as given for
purposes of deciding this case.

We begin with the principal opinion authored by Justice
Powell in Bakke, supra. In Bakke, the Court considered a
system used by the medical school of the University of Cali-
fornia at Davis. From an entering class of 100 students the
school had set aside 16 seats for minority applicants. In
holding this program impermissible under the Equal Protec-
tion Clause Justice Powell’s opinion stated certain basic
premises. First, “decisions based on race or ethnic origin
by faculties and administrations of state universities are
reviewable under the Fourteenth Amendment.” Id., at 287
(separate opinion). The principle of equal protection admits
no “artificial line of a ‘two-class theory’” that “permits the
recognition of special wards entitled to a degree of protection
greater than that accorded others.” Id., at 295. It is there-
fore irrelevant that a system of racial preferences in admis-
sions may seem benign. Any racial classification must meet
strict scrutiny, for when government decisions “touch upon
an individual’s race or ethnic background, he is entitled to a
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judicial determination that the burden he is asked to bear on
that basis is precisely tailored to serve a compelling govern-
mental interest.” Id., at 299.

Next, Justice Powell identified one compelling interest
that could justify the consideration of race: the interest in
the educational benefits that flow from a diverse student
body. Redressing past discrimination could not serve as
a compelling interest, because a university’s “broad mis-
sion [of] education” is incompatible with making the “judi-
cial, legislative, or administrative findings of constitutional
or statutory violations” necessary to justify remedial racial
classification. Id., at 307-309.

The attainment of a diverse student body, by contrast,
serves values beyond race alone, including enhanced class-
room dialogue and the lessening of racial isolation and ster-
eotypes. The academic mission of a university is “‘a special
concern of the First Amendment.”” Id., at 312. Part of
“‘the business of a university [is] to provide that atmosphere
which is most conducive to speculation, experiment, and cre-
ation,”” and this in turn leads to the question of “‘who
may be admitted to study.”” Sweezy v. New Hampshire,
354 U.S. 234, 263 (1957) (Frankfurter, J., concurring in
judgment).

Justice Powell’s central point, however, was that this inter-
est in securing diversity’s benefits, although a permissible
objective, is complex. “It is not an interest in simple ethnic
diversity, in which a specified percentage of the student body
is in effect guaranteed to be members of selected ethnic
groups, with the remaining percentage an undifferentiated
aggregation of students. The diversity that furthers a com-
pelling state interest encompasses a far broader array of
qualifications and characteristics of which racial or ethnic or-
igin is but a single though important element.” Bakke,
supra, at 315 (separate opinion).

In Gratz, 539 U. S. 244, and Grutter, supra, the Court en-
dorsed the precepts stated by Justice Powell. In Grutter,
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the Court reaffirmed his conclusion that obtaining the edu-
cational benefits of “student body diversity is a compelling
state interest that can justify the use of race in university
admissions.” Id., at 325.

As Gratz and Grutter observed, however, this follows only
if a clear precondition is met: The particular admissions proc-
ess used for this objective is subject to judicial review.
Race may not be considered unless the admissions process
can withstand strict scrutiny. “Nothing in Justice Powell’s
opinion in Bakke signaled that a university may employ
whatever means it desires to achieve the stated goal of div-
ersity without regard to the limits imposed by our strict
serutiny analysis.” Gratz, supra, at 275. “To be narrowly
tailored, a race-conscious admissions program cannot use a
quota system,” Grutter, 539 U. S., at 334, but instead must
“remain flexible enough to ensure that each applicant is
evaluated as an individual and not in a way that makes an
applicant’s race or ethnicity the defining feature of his or
her application,” id., at 337. Strict scrutiny requires the
university to demonstrate with clarity that its “purpose or
interest is both constitutionally permissible and substantial,
and that its use of the classification is necessary . . . to the
accomplishment of its purpose.” Bakke, supra, at 305 (opin-
ion of Powell, J.) (internal quotation marks omitted).

While these are the cases that most specifically address
the central issue in this case, additional guidance may be
found in the Court’s broader equal protection jurisprudence
which applies in this context. “Distinctions between citi-
zens solely because of their ancestry are by their very nature
odious to a free people,” Rice v. Cayetano, 528 U. S. 495, 517
(2000) (internal quotation marks omitted), and therefore “are
contrary to our traditions and hence constitutionally sus-
pect,” Bolling v. Sharpe, 347 U. S. 497, 499 (1954). “‘[Ble-
cause racial characteristics so seldom provide a relevant
basis for disparate treatment,”” Richmond v. J. A. Croson
Co., 488 U. S. 469, 505 (1989) (quoting Fullilove v. Klutznick,
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448 U. S. 448, 533-534 (1980) (Stevens, J., dissenting)), “the
Equal Protection Clause demands that racial classifica-
tions . . . be subjected to the ‘most rigid scrutiny,”” Loving
v. Virginia, 388 U. S. 1, 11 (1967).

To implement these canons, judicial review must begin
from the position that “any official action that treats a person
differently on account of his race or ethnic origin is inher-
ently suspect.” Fullilove, supra, at 523 (Stewart, J., dis-
senting); McLaughlin v. Florida, 379 U. S. 184, 192 (1964).
Strict scrutiny is a searching examination, and it is the gov-
ernment that bears the burden to prove “‘that the reasons
for any [racial] classification [are] clearly identified and un-
questionably legitimate,”” Croson, supra, at 505 (quoting
Fullilove, supra, at 535 (Stevens, J., dissenting)).

II

Grutter made clear that racial “classifications are constitu-
tional only if they are narrowly tailored to further compel-
ling governmental interests.” 539 U.S,, at 326. And Grut-
ter endorsed Justice Powell’s conclusion in Bakke that “the
attainment of a diverse student body . . . is a constitutionally
permissible goal for an institution of higher education.” 438
U.S., at 311-312 (separate opinion). Thus, under Grutter,
strict scrutiny must be applied to any admissions program
using racial categories or classifications.

According to Grutter, a university’s “educational judgment
that such diversity is essential to its educational mission is
one to which we defer.” 539 U.S., at 328. Grutter con-
cluded that the decision to pursue “the educational benefits
that flow from student body diversity,” id., at 330, that the
University deems integral to its mission is, in substantial
measure, an academic judgment to which some, but not com-
plete, judicial deference is proper under Grutter. A court,
of course, should ensure that there is a reasoned, principled
explanation for the academic decision. On this point, the
District Court and Court of Appeals were correct in finding
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that Grutter calls for deference to the University’s conclu-
sion, “‘based on its experience and expertise,”” 631 F. 3d, at
230 (quoting 645 F. Supp. 2d 587, 603 (WD Tex. 2009)), that
a diverse student body would serve its educational goals.
There is disagreement about whether Grutter was consistent
with the principles of equal protection in approving this com-
pelling interest in diversity. See post, at 315 (SCALIA, J., con-
curring); post, at 318-319 (THOMAS, J., concurring); post, at
336-337 (GINSBURG, J., dissenting). But the parties here do
not ask the Court to revisit that aspect of Grutter’s holding.

A university is not permitted to define diversity as “some
specified percentage of a particular group merely because of
its race or ethnic origin.” Bakke, 438 U. S., at 307 (opinion
of Powell, J.). “That would amount to outright racial balanc-
ing, which is patently unconstitutional.” Grutter, supra,
at 330. “Racial balancing is not transformed from ‘patently
unconstitutional’ to a compelling state interest simply by
relabeling it ‘racial diversity.”” Parents Involved in Com-
munity Schools v. Seattle School Dist. No. 1, 551 U. S. 701,
732 (2007).

Once the University has established that its goal of diver-
sity is consistent with strict serutiny, however, there must
still be a further judicial determination that the admissions
process meets strict scrutiny in its implementation. The
University must prove that the means chosen by the Univer-
sity to attain diversity are narrowly tailored to that goal.
On this point, the University receives no deference. Grut-
ter made clear that it is for the courts, not for university
administrators, to ensure that “[tlhe means chosen to accom-
plish the [government’s] asserted purpose must be specifi-
cally and narrowly framed to accomplish that purpose.” 539
U.S., at 333 (internal quotation marks omitted). True, a
court can take account of a university’s experience and ex-
pertise in adopting or rejecting certain admissions proc-
esses. But, as the Court said in Grutter, it remains at all
times the university’s obligation to demonstrate, and the Ju-
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diciary’s obligation to determine, that admissions processes
“ensure that each applicant is evaluated as an individual and
not in a way that makes an applicant’s race or ethnicity the
defining feature of his or her application.” Id., at 33T7.

Narrow tailoring also requires that the reviewing court
verify that it is “‘necessary’” for a university to use race to
achieve the educational benefits of diversity. Bakke, supra,
at 305. This involves a careful judicial inquiry into whether
a university could achieve sufficient diversity without using
racial classifications. Although “[n]arrow tailoring does not
require exhaustion of every conceivable race-neutral alter-
native,” strict scrutiny does require a court to examine with
care, and not defer to, a university’s “serious, good faith
consideration of workable race-neutral alternatives.” Grut-
ter, supra, at 339-340 (emphasis added). Consideration by
the university is of course necessary, but it is not sufficient
to satisfy strict scrutiny: The reviewing court must ul-
timately be satisfied that no workable race-neutral alter-
natives would produce the educational benefits of diversity.
If “‘a nonracial approach . . . could promote the substantial
interest about as well and at tolerable administrative ex-
pense,”” Wygant v. Jackson Bd. of Ed., 476 U.S. 267,
280, n. 6 (1986) (quoting Greenawalt, Judicial Scrutiny of
“Benign” Racial Preference in Law School Admissions, 75
Colum. L. Rev. 559, 578-579 (1975)), then the university may
not consider race. A plaintiff, of course, bears the burden
of placing the validity of a university’s adoption of an affirm-
ative action plan in issue. But strict scrutiny imposes on
the university the ultimate burden of demonstrating, before
turning to racial classifications, that available, workable race-
neutral alternatives do not suffice.

Rather than perform this searching examination, however,
the Court of Appeals held petitioner could challenge only
“whether [the University’s] decision to reintroduce race as a
factor in admissions was made in good faith.” 631 F. 3d, at
236. And in considering such a challenge, the court would
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“presume the University acted in good faith” and place on
petitioner the burden of rebutting that presumption. Id., at
231-232. The Court of Appeals held that to “second-guess
the merits” of this aspect of the University’s decision was
a task it was “ill-equipped to perform” and that it would
attempt only to “ensure that [the University’s] decision to
adopt a race-conscious admissions policy followed from [a
process of] good faith consideration.” Id., at 231. The
Court of Appeals thus concluded that “the narrow-tailoring
inquiry—Ilike the compelling-interest inquiry—is undertaken
with a degree of deference to the Universit[yl.” Id., at 232.
Because “the efforts of the University have been studied,
serious, and of high purpose,” the Court of Appeals held that
the use of race in the admissions program fell within “a con-
stitutionally protected zone of discretion.” Id., at 231.

These expressions of the controlling standard are at odds
with Grutter’s command that “all racial classifications im-
posed by government ‘must be analyzed by a reviewing court
under strict scrutiny.”” 539 U. S,, at 326 (quoting Adarand
Constructors, Inc. v. Pefia, 515 U. S. 200, 227 (1995)). In
Grutter, the Court approved the plan at issue upon conclud-
ing that it was not a quota, was sufficiently flexible, was lim-
ited in time, and followed “serious, good faith consideration
of workable race-neutral alternatives.” 539 U.S., at 339.
As noted above, see supra, at 303, the parties do not chal-
lenge, and the Court therefore does not consider, the correct-
ness of that determination.

Grutter did not hold that good faith would forgive an im-
permissible consideration of race. It must be remembered
that “the mere recitation of a ‘benign’ or legitimate purpose
for a racial classification is entitled to little or no weight.”
Croson, 488 U. S., at 500. Strict scrutiny does not permit a
court to accept a school’s assertion that its admissions proc-
ess uses race in a permissible way without a court giving
close analysis to the evidence of how the process works in
practice.
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Opinion of the Court

The higher education dynamic does not change the narrow
tailoring analysis of strict scrutiny applicable in other con-
texts. “[T]he analysis and level of scrutiny applied to deter-
mine the validity of [a racial] classification do not vary simply
because the objective appears acceptable . ... While the
validity and importance of the objective may affect the out-
come of the analysis, the analysis itself does not change.”
Mississippi Univ. for Women v. Hogan, 458 U. S. 718, 724,
n. 9 (1982).

The District Court and Court of Appeals confined the
strict scrutiny inquiry in too narrow a way by deferring to
the University’s good faith in its use of racial classifications
and affirming the grant of summary judgment on that basis.
The Court vacates that judgment, but fairness to the liti-
gants and the courts that heard the case requires that it be
remanded so that the admissions process can be considered
and judged under a correct analysis. See Adarand, supra,
at 237. Unlike Grutter, which was decided after trial, this
case arises from cross-motions for summary judgment.
In this case, as in similar cases, in determining whether
summary judgment in favor of the University would be ap-
propriate, the Court of Appeals must assess whether the
University has offered sufficient evidence that would prove
that its admissions program is narrowly tailored to obtain
the educational benefits of diversity. Whether this record—
and not “simple . . . assurances of good intention,” Croson,
supra, at 500—is sufficient is a question for the Court of
Appeals in the first instance.

* * *

[

Strict scrutiny must not be “‘strict in theory, but fatal in
fact,”” Adarand, supra, at 237; see also Grutter, supra, at
326. But the opposite is also true. Strict scrutiny must not
be strict in theory but feeble in fact. In order for judicial
review to be meaningful, a university must make a showing
that its plan is narrowly tailored to achieve the only interest
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that this Court has approved in this context: the benefits of
a student body diversity that “encompasses a . . . broa[d]
array of qualifications and characteristics of which racial or
ethnic origin is but a single though important element.”
Bakke, 438 U. S., at 315 (opinion of Powell, J.). The judg-
ment of the Court of Appeals is vacated, and the case is re-
manded for further proceedings consistent with this opinion.

It is so ordered.

JUSTICE KAGAN took no part in the consideration or deci-
sion of this case.

JUSTICE SCALIA, concurring.

I adhere to the view I expressed in Grutter v. Bollinger:
“The Constitution proscribes government discrimination on
the basis of race, and state-provided education is no excep-
tion.” 539 U. S. 306, 349 (2003) (opinion concurring in part
and dissenting in part). The petitioner in this case did not
ask us to overrule Grutter’s holding that a “compelling inter-
est” in the educational benefits of diversity can justify racial
preferences in university admissions. Tr. of Oral Arg. 8-9.
I therefore join the Court’s opinion in full.

JUSTICE THOMAS, concurring.

I join the Court’s opinion because I agree that the Court
of Appeals did not apply strict scrutiny to the University of
Texas at Austin’s (University) use of racial diserimination in
admissions decisions. Ante, at 303. I write separately to
explain that I would overrule Grutter v. Bollinger, 539 U. S.
306 (2003), and hold that a State’s use of race in higher educa-
tion admissions decisions is categorically prohibited by the
Equal Protection Clause.

I

A

The Fourteenth Amendment provides that no State shall
“deny to any person . . . the equal protection of the laws.”
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The Equal Protection Clause guarantees every person the
right to be treated equally by the State, without regard to
race. “At the heart of this [guarantee] lies the principle that
the government must treat citizens as individuals, and not
as members of racial, ethnic, or religious groups.” Missouri
v. Jenkins, 515 U. S. 70, 120-121 (1995) (THOMAS, J., concur-
ring). “It is for this reason that we must subject all racial
classifications to the strictest of scrutiny.” Id., at 121.
Under strict scrutiny, all racial classifications are cate-
gorically prohibited unless they are “‘necessary to further
a compelling governmental interest’” and “narrowly tailored
to that end.” Johnson v. California, 543 U.S. 499, 514
(2005) (quoting Grutter, supra, at 327). This most exacting
standard “has proven automatically fatal” in almost every
case. Jenkins, supra, at 121 (THOMAS, J., concurring). And
rightly so. “Purchased at the price of immeasurable human
suffering, the equal protection principle reflects our Nation’s
understanding that [racial] classifications ultimately have a
destructive impact on the individual and our society.” Ada-
rand Constructors, Inc. v. Penia, 515 U. S. 200, 240 (1995)
(THOMAS, J., concurring in part and concurring in judgment).
“The Constitution abhors classifications based on race” be-
cause “every time the government places citizens on racial
registers and makes race relevant to the provision of bur-
dens or benefits, it demeans us all.” Grutter, supra, at 353
(THOMAS, J., concurring in part and dissenting in part).

B

1

The Court first articulated the strict-scrutiny standard in
Korematsu v. United States, 323 U. S. 214 (1944). There, we
held that “[plressing public necessity may sometimes justify
the existence of [racial discrimination]; racial antagonism
never can.” Id.,at 216.! Aside from Grutter, the Court has

1The standard of “pressing public necessity” is more frequently called a
“compelling governmental interest.” I use the terms interchangeably.
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recognized only two instances in which a “[p]ressing public
necessity” may justify racial discrimination by the govern-
ment. First, in Korematsu, the Court recognized that pro-
tecting national security may satisfy this exacting standard.
In that case, the Court upheld an evacuation order directed
at “all persons of Japanese ancestry” on the grounds that the
Nation was at war with Japan and that the order had “a
definite and close relationship to the prevention of espionage
and sabotage.” 323 U.S., at 217-218. Second, the Court
has recognized that the government has a compelling inter-
est in remedying past discrimination for which it is responsi-
ble, but we have stressed that a government wishing to use
race must provide “a ‘strong basis in evidence for its conclu-
sion that remedial action [is] necessary.’” Richmond v. J.
A. Croson Co., 488 U. S. 469, 500, 504 (1989) (quoting Wygant
v. Jackson Bd. of Ed., 476 U.S. 267, 277 (1986) (plurality
opinion)).

In contrast to these compelling interests that may, in a
narrow set of circumstances, justify racial diserimination, the
Court has frequently found other asserted interests insuf-
ficient. For example, in Palmore v. Sidoti, 466 U.S. 429
(1984), the Court flatly rejected a claim that the best inter-
ests of a child justified the government’s racial discrimina-
tion. In that case, a state court awarded custody to a child’s
father because the mother was in a mixed-race marriage.
The state court believed the child might be stigmatized by
living in a mixed-race household and sought to avoid this
perceived problem in its custody determination. We ac-
knowledged the possibility of stigma but nevertheless con-
cluded that “the reality of private biases and the possible
injury they might inflict” do not justify racial diserimination.
Id., at 433. As we explained: “The Constitution cannot con-
trol such prejudices but neither can it tolerate them. Pri-
vate biases may be outside the reach of the law, but the law
cannot, directly or indirectly, give them effect.” Ibid.
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Two years later, in Wygant, supra, the Court held that
even asserted interests in remedying societal discrimination
and in providing role models for minority students could
not justify governmentally imposed racial discrimination.
In that case, a collective-bargaining agreement between a
school board and a teacher’s union favored teachers who
were “‘Black, American Indian, Oriental, or of Spanish de-
scendancy.”” Id., at 270-271, and n. 2 (plurality opinion).
We rejected the interest in remedying societal discrimina-
tion because it had no logical stopping point. Id., at 276.
We similarly rebuffed as inadequate the interest in providing
role models to minority students and added that the notion
that “black students are better off with black teachers could
lead to the very system the Court rejected in Brown v.
Board of Education, 347 U. S. 483 (1954).” Ibid.

2

Grutter was a radical departure from our strict-scrutiny
precedents. In Grutter, the University of Michigan Law
School (Law School) claimed that it had a compelling reason
to discriminate based on race. The reason it advanced did
not concern protecting national security or remedying its
own past discrimination. Instead, the Law School argued
that it needed to discriminate in admissions decisions in
order to obtain the “educational benefits that flow from
a diverse student body.” 539 U.S., at 317. Contrary to
the very meaning of strict scrutiny, the Court deferred
to the Law School’s determination that this interest was
sufficiently compelling to justify racial discrimination. Id.,
at 325.

I dissented from that part of the Court’s decision. I ex-
plained that “only those measures the State must take to
provide a bulwark against anarchy, or to prevent violence,
will constitute a ‘pressing public necessity’ ” sufficient to sat-
isfy strict scrutiny. Id., at 3563. Cf. Lee v. Washington, 390
U. S. 333, 334 (1968) (Black, J., concurring) (protecting pris-
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oners from violence might justify narrowly tailored discrimi-
nation); J. A. Croson, supra, at 521 (SCALIA, J., concurring in
judgment) (“At least where state or local action is at issue,
only a social emergency rising to the level of imminent dan-
ger to life and limb . . . can justify [racial discrimination]”).
I adhere to that view today. As should be obvious, there is
nothing “pressing” or “necessary” about obtaining whatever
educational benefits may flow from racial diversity.

II
A

The University claims that the District Court found that
it has a compelling interest in attaining “a diverse student
body and the educational benefits flowing from such di-
versity.” Brief for Respondents 18. The use of the con-
junction, “and,” implies that the University believes its
discrimination furthers two distinct interests. The first is
an interest in attaining diversity for its own sake. The sec-
ond is an interest in attaining educational benefits that alleg-
edly flow from diversity.

Attaining diversity for its own sake is a nonstarter. As
even Grutter recognized, the pursuit of diversity as an end
is nothing more than impermissible “racial balancing.” 539
U. S., at 329-330 (“The Law School’s interest is not simply
‘to assure within its student body some specified percentage
of a particular group merely because of its race or ethnic
origin.” That would amount to outright racial balancing,
which is patently unconstitutional” (quoting Regents of Univ.
of Cal. v. Bakke, 438 U. S. 265, 307 (1978) (opinion of Powell,
J.); citation omitted)); see also id., at 307 (“Preferring mem-
bers of any one group for no reason other than race or ethnic
origin is discrimination for its own sake. This the Constitu-
tion forbids”). Rather, diversity can only be the means by
which the University obtains educational benefits; it cannot
be an end pursued for its own sake. Therefore, the educa-
tional benefits allegedly produced by diversity must rise to
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the level of a compelling state interest in order for the pro-
gram to survive strict scrutiny.

Unfortunately for the University, the educational benefits
flowing from student body diversity—assuming they exist—
hardly qualify as a compelling state interest. Indeed, the
argument that educational benefits justify racial discrimina-
tion was advanced in support of racial segregation in the
1950’s, but emphatically rejected by this Court. And just
as the alleged educational benefits of segregation were insuf-
ficient to justify racial discrimination then, see Browmn v.
Board of Education, 347 U. S. 483 (1954), the alleged educa-
tional benefits of diversity cannot justify racial discrimina-
tion today.

1

Our desegregation cases establish that the Constitution
prohibits public schools from discriminating based on race,
even if discrimination is necessary to the schools’ survival.
In Dawis v. School Bd. of Prince Edward Cty., decided with
Brown, supra, the school board argued that if the Court
found segregation unconstitutional, white students would mi-
grate to private schools, funding for public schools would
decrease, and public schools would either decline in quality
or cease to exist altogether. Brief for Appellees in Davis v.
School Bd. of Prince Edward Cty., O. T. 1952, No. 191, p. 30
(hereinafter Brief for Appellees in Davis) (“Virginians . . .
would no longer permit sizeable appropriations for schools
on either the State or local level; private segregated schools
would be greatly increased in number and the masses of our
people, both white and Negro, would suffer terribly. . . .
[M]any white parents would withdraw their children from
the public schools and, as a result, the program of provid-
ing better schools would be abandoned” (internal quotation
marks omitted)). The true victims of desegregation, the
school board asserted, would be black students, who would
be unable to afford private school. See id., at 31 (“[W]ith
the demise of segregation, education in Virginia would re-
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ceive a serious setback. Those who would suffer most
would be the Negroes who, by and large, would be economi-
cally less able to afford the private school”); Tr. of Oral Arg.
in Dawvis v. School Bd. of Prince Edward Cty., O. T. 1954,
No. 3, p. 208 (“What is worst of all, in our opinion, you impair
the public school system of Virginia and the victims will be
the children of both races, we think the Negro race worse
than the white race, because the Negro race needs it more
by virtue of these disadvantages under which they have la-
bored. We are up against the proposition: What does the
Negro profit if he procures an immediate detailed decree
from this Court now and then impairs or mars or destroys
the public school system in Prince Edward County”).2
Unmoved by this sky-is-falling argument, we held that
segregation violates the principle of equality enshrined in
the Fourteenth Amendment. See Brown, supra, at 495
(“[TIn the field of public education the doctrine of ‘separate
but equal’ has no place. Separate educational facilities are
inherently unequal”); see also Allen v. School Bd. of Prince

2Similar arguments were advanced unsuccessfully in other cases as well.
See, e. g., Brief for Respondents in Sweatt v. Painter, O. T. 1949, No. 44,
pp. 94-95 (hereinafter Brief for Respondents in Sweatt) (“[1]f the power
to separate the students were terminated, . . . it would be as a bonanza to
the private white schools of the State, and it would mean the migration
out of the schools and the turning away from the public schools of the
influence and support of a large number of children and of the parents of
those children . . . who are the largest contributors to the cause of public
education, and whose financial support is necessary for the continued prog-
ress of public education. . . . Should the State be required to mix the public
schools, there is no question but that a very large group of students would
transfer, or be moved by their parents, to private schools with a resultant
deterioration of the public schools” (internal quotation marks omitted));
Brief for Appellees in Briggs v. Elliott, O. T. 1952, No. 101, p. 27 (herein-
after Brief for Appellees in Briggs) (“[1]t would be impossible to have
sufficient acceptance of the idea of mixed groups attending the same
schools to have public education on that basis at all . . . . [I]Jt would
eliminate the public schools in most, if not all, of the communities in the
State”).
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Edward Cty., 249 F. 2d 462, 465 (CA4 1957) (per curiam)
(“The fact that the schools might be closed if the order were
enforced is no reason for not enforcing it. A person may not
be denied enforcement of rights to which he is entitled under
the Constitution of the United States because of action taken
or threatened in defiance of such rights”). Within a matter
of years, the warning became reality: After being ordered to
desegregate, Prince Edward County closed its public schools
from the summer of 1959 until the fall of 1964. See R. Sar-
ratt, The Ordeal of Desegregation 237 (1966). Despite this
fact, the Court never backed down from its rigid enforce-
ment of the Equal Protection Clause’s antidiscrimination
principle.

In this case, of course, Texas has not alleged that the Uni-
versity will close if it is prohibited from discriminating based
on race. But even if it had, the foregoing cases make clear
that even that consequence would not justify its use of racial
discrimination. It follows, a fortiori, that the putative edu-
cational benefits of student body diversity cannot justify ra-
cial discrimination: If a State does not have a compelling
interest in the existence of a university, it certainly cannot
have a compelling interest in the supposed benefits that
might accrue to that university from racial diserimination.
See Grutter, 539 U. S., at 361 (opinion of THOMAS, J.) (“[A]
marginal improvement in legal education cannot justify ra-
cial discrimination where the Law School has no compelling
interest either in its existence or in its current educational
and admissions policies”). If the Court were actually apply-
ing strict scrutiny, it would require Texas either to close
the University or to stop discriminating against applicants
based on their race. The Court has put other schools to
that choice, and there is no reason to treat the University
differently.

2

It is also noteworthy that, in our desegregation cases, we
rejected arguments that are virtually identical to those ad-
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vanced by the University today. The University asserts, for
instance, that the diversity obtained through its discrimina-
tory admissions program prepares its students to become
leaders in a diverse society. See, e. g., Brief for Respondents
6 (arguing that student body diversity “prepares students
to become the next generation of leaders in an increasingly
diverse society”). The segregationists likewise defended
segregation on the ground that it provided more leadership
opportunities for blacks. See, e. g., Brief for Respondents in
Sweatt 96 (“[A] very large group of Northern Negroes
[comes] South to attend separate colleges, suggesting that
the Negro does not secure as well-rounded a college life at
a mixed college, and that the separate college offers him
positive advantages; that there is a more normal social life
for the Negro in a separate college; that there is a greater
opportunity for full participation and for the development of
leadership; that the Negro is inwardly more ‘secure’ at a col-
lege of his own people”); Brief for Appellees in Davis 25—
26 (“The Negro child gets an opportunity to participate in
segregated schools that I have never seen accorded to him
in non-segregated schools. He is important, he holds offices,
he is accepted by his fellows, he is on athletic teams, he has
a full place there” (internal quotation marks omitted)). This
argument was unavailing. It is irrelevant under the Four-
teenth Amendment whether segregated or mixed schools
produce better leaders. Indeed, no court today would ac-
cept the suggestion that segregation is permissible because
historically black colleges produced Booker T. Washington,
Thurgood Marshall, Martin Luther King, Jr., and other
prominent leaders. Likewise, the University’s racial dis-
crimination cannot be justified on the ground that it will
produce better leaders.

The University also asserts that student body diversity
improves interracial relations. See, e. g., Brief for Respond-
ents 6 (arguing that student body diversity promotes “cross-
racial understanding” and breaks down racial and ethnic
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stereotypes). In this argument, too, the University repeats
arguments once marshaled in support of segregation. See,
e. g., Brief for Appellees in Dawvis 17 (“Virginia has estab-
lished segregation in certain fields as a part of her public
policy to prevent violence and reduce resentment. The re-
sult, in the view of an overwhelming Virginia majority, has
been to improve the relationship between the different
races”); id., at 25 (“If segregation be stricken down, the gen-
eral welfare will be definitely harmed [and] there would be
more friction developed” (internal quotation marks omit-
ted)); Brief for Respondents in Sweatt 93 (“Texas has had no
serious breaches of the peace in recent years in connection
with its schools. The separation of the races has kept the
conflicts at a minimum?”); id., at 97-98 (“The legislative acts
are based not only on the belief that it is the best way to
provide education for both races, and the knowledge that
separate schools are necessary to keep public support for the
public schools, but upon the necessity to maintain the public
peace, harmony, and welfare”); Brief for Appellees in Briggs
32 (“The southern Negro, by and large, does not want an end
to segregation in itself any more than does the southern
white man. The Negro in the South knows that discrimina-
tions, and worse, can and would multiply in such event” (in-
ternal quotation marks omitted)). We flatly rejected this
line of arguments in McLaurin v. Oklahoma State Regents
for Higher Ed., 339 U.S. 637 (1950), where we held that
segregation would be unconstitutional even if white students
never tolerated blacks. Id., at 641 (“It may be argued
that appellant will be in no better position when these re-
strictions are removed, for he may still be set apart by his
fellow students. This we think irrelevant. There is a vast
difference—a Constitutional difference—between restric-
tions imposed by the state which prohibit the intellectual
commingling of students, and the refusal of individuals to
commingle where the state presents no such bar”). It is,
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thus, entirel