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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective February 1, 2006, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice.

For the Tenth Circuit, STEPHEN BREYER, Associate Justice.

For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice.

For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

February 1, 2006.

(For next previous allotment, see 546 U. S., p. V.)
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
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No. 06-413. Argued April 17, 2007—Decided June 4, 2007

A Washington jury sentenced respondent Brown to death, and the state
appellate courts affirmed. Subsequently, the Federal District Court de-
nied Brown’s habeas petition, but the Ninth Circuit reversed, finding
that under Witherspoon v. Illinois, 391 U. S. 510, and its progeny, the
state trial court had violated Brown’s Sixth and Fourteenth Amendment
rights by excusing “Juror Z” for cause on the ground that he could not
be impartial in deciding whether to impose a death sentence.

Held:

1. Courts reviewing claims of error under Witherspoon and Wain-
wright v. Witt, 469 U. S. 412, especially federal habeas courts, owe defer-
ence to the trial court, which is in a superior position to determine a
potential juror’s demeanor and qualifications. This Court’s precedents
establish at least four relevant principles. First, a criminal defendant
has the right to an impartial jury drawn from a venire that has not been
tilted in favor of capital punishment by selective prosecutorial chal-
lenges for cause. Witherspoon, supra, at 521. Second, the State has
a strong interest in having jurors who are able to apply capital punish-
ment within the framework state law prescribes. Witt, 469 U. S., at
416. Third, to balance these interests, a juror who is substantially im-
paired in the ability to impose the death penalty under the state-law
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framework can be excused for cause, but if the juror is not so impaired,
removal for cause is impermissible. Id., at 424. Fourth, in determin-
ing whether a potential juror’s removal would vindicate the State’s in-
terest without violating the defendant’s right, the trial court bases its
judgment in part on the juror’s demeanor, a judgment owed deference
by reviewing courts. Id., at 424-434. The trial court is in a superior
position to assess demeanor, a factor critical in assessing the attitude
and qualifications of potential jurors. Id., at 428. The Antiterrorism
and Effective Death Penalty Act of 1996’s requirements provide addi-
tional, and binding, directions to accord deference, creating an independ-
ent, high standard to be met before a federal court may issue a habeas
writ to set aside state-court rulings. By not according the required
deference here, the Ninth Circuit failed to respect the limited role of
federal habeas relief in this area. Pp. 5-10.

2. In applying the Witherspoon-Witt rule, it is instructive to consider
the entire voir dire in Brown’s case and then turn to Juror Z’s question-
ing. Pp. 10-15.

(a) Here, 11 days of voir dire were devoted to determining whether
potential jurors were death qualified. During that phase, 11 of the ju-
rors the defense challenged for cause were excused. The defense ob-
jected to 7 of the 12 jurors the State challenged for cause, and only 2 of
those 7 were excused. Before deciding a contested challenge, the court
allowed each side to explain its position and recall a potential juror. It
also gave careful and measured explanations for its decisions. Before
individual oral examination, the court distributed a questionnaire asking
jurors to explain their attitudes toward the death penalty and explained
that Brown was only eligible for death or life in prison without possibil-
ity of release or parole. It repeated the sentencing options before Juror
Z’s group was questioned. Pp. 10-13.

(b) The transcript reveals that, despite the preceding instructions
and information, Juror Z had both serious misunderstandings about his
responsibility as a juror and an attitude toward capital punishment that
could have prevented him from returning a death sentence under the
facts of this case. He was told at least four times that Brown could not
be released from prison and stated six times that he could follow the
law. But he also gave more equivocal statements that he would con-
sider the death penalty only if there was no possibility that Brown
would be released to reoffend. When the State challenged Juror Z on
the grounds that he was confused about the conditions under which
death could be imposed and seemed to believe it only appropriate when
there was a risk of release and recidivism, the defense volunteered that
it had no objection. Pp. 13-15.
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3. The Ninth Circuit erred in holding that both the state trial court’s
excusal of Juror Z and the State Supreme Court’s affirmance were con-
trary to, or an unreasonable application of, clearly established federal
law. Pp. 15-22.

(@) Contrary to the Ninth Circuit’s conclusion, the State Supreme
Court explicitly found that Juror Z was substantially impaired. Even
absent this explicit finding, the only fair reading of the opinion is that
the state court applied the Witt standard in assessing his excusal. Re-
gardless, there is no requirement in a case involving the Witherspoon-
Witt rule that a state appellate court make particular reference to each
juror’s excusal, for it is the trial court’s ruling that counts. Pp. 15-17.

(b) On this record, the trial court acted well within its discretion
in granting the State’s motion to excuse Juror Z. His answers, on their
face, could have led the trial court to believe that he would be substan-
tially impaired in his ability to impose the death penalty absent the
possibility that Brown would be released and would reoffend. The trial
court, furthermore, is entitled to deference because it had an opportu-
nity to observe Juror Z’s demeanor. The State’s challenge, Brown’s
waiver of an objection, and the trial court’s excusal of Juror Z support
the conclusion that the interested parties all felt that removal was ap-
propriate under the Witherspoon-Witt rule. While there is no inde-
pendent federal requirement that a state-court defendant object to the
prosecution’s challenge to preserve a Witherspoon claim, voluntary ac-
quiescence to, or confirmation of, a juror’s removal can be taken into
account. The defense did not just deny a conscientious trial judge an
opportunity to explain his judgment or correct an error; it also deprived
reviewing courts of further factual findings to help explain the trial
court’s decision. The need to defer to the trial court’s demeanor deci-
sion does not foreclose the possibility of reversal where the record
discloses no basis for a substantial impairment finding, but the record
here does not show the trial court exceeded its discretion in excusing
Juror Z. The State Supreme Court recognized the deference owed and,
contrary to the Ninth Circuit’s misreading of its opinion, identified
the correct standard required by federal law and found it satisfied.
Pp. 17-20.

(¢) The Court is not persuaded by Brown’s additional arguments to
depart from the State Supreme Court’s determination of the state law
at issue or to ignore Brown’s failure to object to Juror Z’s excusal.
Pp. 20-22.

451 F. 3d 946, reversed and remanded.

KENNEDY, J., delivered the opinion of the Court, in which ROBERTS,
C. J.,, and ScALIA, THOMAS, and ALITO, JJ., joined. STEVENS, J., filed a
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dissenting opinion, in which SOUTER, GINSBURG, and BREYER, JJ., joined,
post, p. 35. BREYER, J., filed a dissenting opinion, in which SOUTER, J.,
joined, post, p. 44.

John J. Samson, Assistant Attorney General of Washing-
ton, argued the cause for petitioner. With him on the briefs
were Robert M. McKenna, Attorney General, Paul D. Weis-
ser, Senior Counsel, and William Berggren Collins and Jay
D. Geck, Deputy Solicitors General.

Deputy Solicitor General Dreeben argued the cause for
the United States as amicus curiae urging reversal. With
him on the brief were Solicitor General Clement, Assistant
Attorney General Fisher, and Sri Srinivasan.

Suzanne Lee Elliott, by appointment of the Court, 549
U. S. 1250, argued the cause for respondent. With her on
the brief was Gilbert H. Levy.*

JUSTICE KENNEDY delivered the opinion of the Court.

Respondent Cal Coburn Brown robbed, raped, tortured,
and murdered one woman in Washington. Two days later,

*A brief of amici curiae urging reversal was filed for the State of Ore-
gon et al. by Hardy Myers, Attorney General of Oregon, Mary Williams,
Solicitor General, Rolf Moan, Assistant Attorney General, and Dan
Schweitzer, and by the Attorneys General for their respective States as
follows: Dustin McDaniel of Arkansas, Edmund G. Brown, Jr., of Califor-
nia, John W. Suthers of Colorado, Joseph R. Biden III of Delaware, Law-
rence G. Wasden of Idaho, Lisa Madigan of Illinois, Steve Carter of Indi-
ana, Jeremiah W. (Jay) Nixon of Missouri, Mike McGrath of Montana,
Jon Bruning of Nebraska, Catherine Cortez Masto of Nevada, Kelly A.
Ayotte of New Hampshire, Gary G. King of New Mexico, Marc Dann of
Ohio, W. A. Drew Edmondson of Oklahoma, Thomas W. Corbett, Jr., of
Pennsylvania, Henry D. McMaster of South Carolina, Lawrence E. Long
of South Dakota, Greg Abbott of Texas, Mark L. Shurtleff of Utah, Robert
F. McDonnell of Virginia, and Patrick J. Crank of Wyoming.

Briefs of amici curiae urging affirmance were filed for the American
Civil Liberties Union et al. by John Holdridge, Brian W. Stull, Steven R.
Shapiro, and Larry Yackle; and for the National Association of Criminal
Defense Lawyers by Amy Howe, Kevin K. Russell, Thomas C. Goldstein,
Jeffrey L. Fisher, Pamela S. Karlan, and Susan Rozelle.
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he robbed, raped, tortured, and attempted to murder a sec-
ond woman in California. Apprehended, Brown confessed
to these crimes and pleaded guilty to the California offenses,
for which he received a sentence of life imprisonment. The
State of Washington, however, sought the death penalty and
brought Brown to trial. Based on the jury’s verdicts in the
guilt and sentencing phases of the trial, Brown was sen-
tenced to death. His conviction and sentence were affirmed
by the Supreme Court of the State of Washington. State v.
Brown, 132 Wash. 2d 529, 940 P. 2d 546 (1997) (en banc).

Brown filed a petition for writ of habeas corpus in the
United States District Court for the Western District of
Washington. The District Court denied the petition, App.
to Pet. for Cert. 77a-79a, 91a, but the United States Court
of Appeals for the Ninth Circuit reversed. Brown v. Lam-
bert, 451 F. 3d 946 (2006). The Court of Appeals considered,
among other arguments for setting aside the capital sen-
tence, the contention that under Witherspoon v. Illinois, 391
U.S. 510 (1968), and its progeny, the state trial court had
violated Brown’s Sixth and Fourteenth Amendment rights
by excusing three potential jurors—whom we refer to as Ju-
rors X, Y, and Z—for cause. The State moved to excuse
these jurors due to the concern that they could not be impar-
tial in deciding whether to impose a death sentence. The
Court of Appeals held it was proper to excuse Jurors X and
Y, but agreed with the defense that it was unconstitutional
to excuse Juror Z for cause. On this premise the court held
that Brown’s death sentence could not stand, requiring that
Brown receive a new sentencing trial more than a decade
after his conviction.

We granted certiorari, 5649 U. S. 1162 (2007), and we re-
verse the judgment of the Court of Appeals.

I

When considering the controlling precedents, Wither-
spoon is not the final word, but it is a necessary starting
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point. During the voir dire that preceded William Wither-
spoon’s capital trial, the prosecution succeeded in removing a
substantial number of jurors based on their general scruples
against inflicting the death penalty. The State challenged,
and the trial court excused for cause, 47 members of the 96-
person venire, without significant examination of the individ-
ual prospective jurors. 391 U. S., at 514-515; see also Brief
for Petitioner in Witherspoon v. Illinois, O. T. 1967, No. 1015,
p- 4. The Court held that the systematic removal of those
in the venire opposed to the death penalty had led to a jury
“uncommonly willing to condemn a man to die,” 391 U. S, at
521, and thus “woefully short of that impartiality to which
the petitioner was entitled under the Sixth and Fourteenth
Amendments,” id., at 518. Because “[a] man who opposes
the death penalty, no less than one who favors it, can make
the discretionary judgment entrusted to him by the State,”
id., at 519, the Court held that “a sentence of death cannot
be carried out if the jury that imposed or recommended it
was chosen by excluding veniremen for cause simply because
they voiced general objections to the death penalty,” id., at
522. The Court also set forth, in dicta in a footnote, a strict
standard for when an individual member of the venire may
be removed for cause on account of his or her views on the
death penalty. Id., at 522-523, n. 21.

In Wainwright v. Witt, 469 U. S. 412 (1985), the Court ex-
plained that “Witherspoon is best understood in the context
of its facts.” Id., at 418. The Court noted that in Wither-
spoon the trial court had excused half the venire—every
juror with conscientious objections to capital punishment.
469 U. S., at 416. Furthermore, the state sentencing scheme
under which Witherspoon’s sentence was imposed permitted
the jury “unlimited discretion in choice of sentence.” Id., at
421. When a juror is given unlimited discretion, the Court
explained, all he or she must do to follow instructions is con-
sider the death penalty, even if in the end he or she would
not be able to impose it. Ibid. Rejecting the strict stand-
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ard found in Witherspoon’s footnote 21, the Court recognized
that the diminished discretion now given to capital jurors
and the State’s interest in administering its capital punish-
ment scheme called for a different standard. The Court re-
lied on Adams v. Texas, 448 U. S. 38, 45 (1980), which pro-
vided the following standard: “whether the juror’s views
would prevent or substantially impair the performance of his
duties as a juror in accordance with his instructions and his
oath.” Witt, 469 U.S., at 424 (internal quotation marks
omitted).

The Court in Witt instructed that, in applying this stand-
ard, reviewing courts are to accord deference to the trial
court. Deference is owed regardless of whether the trial
court engages in explicit analysis regarding substantial im-
pairment; even the granting of a motion to excuse for cause
constitutes an implicit finding of bias. Id., at 430. The
judgment as to “whether a venireman is biased . . . is based
upon determinations of demeanor and credibility that are pe-
culiarly within a trial judge’s province. Such determina-
tions [are] entitled to deference even on direct review; the
respect paid such findings in a habeas proceeding certainly
should be no less.” Id., at 428 (internal quotation marks,
footnote, and brackets omitted). And the finding may be up-
held even in the absence of clear statements from the juror
that he or she is impaired because “many veniremen simply
cannot be asked enough questions to reach the point where
their bias has been made ‘unmistakably clear’; these venire-
men may not know how they will react when faced with im-
posing the death sentence, or may be unable to articulate, or
may wish to hide their true feelings.” Id., at 424-425.
Thus, when there is ambiguity in the prospective juror’s
statements, “the trial court, aided as it undoubtedly [is] by
its assessment of [the venireman’s] demeanor, [is] entitled to
resolve it in favor of the State.” Id., at 434.

The rule of deference was reinforced in Darden v. Wain-
wright, 477 U.S. 168 (1986). There, the State had chal-
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lenged a potential juror, and the defense had not objected
to his removal. Without further questioning from the trial
court, the juror was excused. Id., at 178. The petitioner
argued to this Court that the transcript of voir dire did not
show that the removed juror was substantially impaired be-
cause the critical answer he had given was ambiguous. The
Court rejected this argument. “[Olur inquiry does not end
with a mechanical recitation of a single question and an-
swer.” Id., at 176. Even when “[t]he precise wording of
the question asked of [the venireman], and the answer he
gave, do not by themselves compel the conclusion that he
could not under any circumstance recommend the death pen-
alty,” the need to defer to the trial court remains because so
much may turn on a potential juror’s demeanor. Id., at 178.
The absence of an objection, and the trial court’s decision not
to engage in further questioning as it had prior to excusing
other jurors, supported the conclusion that the juror was im-
paired. Ibid.

In Gray v. Mississippt, 481 U. S. 648 (1987), the Court ad-
dressed once more a case involving not the excusal of a single
juror but rather systematic exclusion. The State had lodged
for-cause or peremptory challenges against every juror who
“expressed any degree of uncertainty in the ability to cast

. a vote” for the death penalty, id., at 652, and quickly
exhausted all 12 of its peremptory challenges, id., at 653.
The prosecution then challenged a juror who had expressed
no opposition to the death penalty and had said many times
that she could return a death sentence. The trial court de-
nied the challenge. Id., at 654-655. Arguing that the trial
court had erroneously denied certain earlier challenges for
cause, and thus had forced the State to waste peremptory
challenges, the prosecution sought to reopen those previous
challenges. The trial court refused to do so, but removed
the current juror, over objection from the defense. Id., at
655. On appeal all of the state judges agreed the juror could
not be excused for cause under either the Witherspoon or
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the Witt standard, but the majority held it was appropriate,
under the circumstances, to treat the challenge in question
as a peremptory strike. 481 U. S., at 656-657.

This Court reversed, holding that the juror had been re-
moved for cause and that she was not substantially impaired
under the controlling Witt standard. 481 U. S, at 659. The
error was not subject to harmlessness review, and thus the
sentence could not stand. Ibid. Gray represents a rare
case, however, because in the typical situation there will be
a state-court finding of substantial impairment; in Gray, the
state courts had found the opposite, which makes that prece-
dent of limited significance to the instant case.

These precedents establish at least four principles of rele-
vance here. First, a criminal defendant has the right to an
impartial jury drawn from a venire that has not been tilted
in favor of capital punishment by selective prosecutorial
challenges for cause. Witherspoon, 391 U. S., at 521. Sec-
ond, the State has a strong interest in having jurors who are
able to apply capital punishment within the framework state
law prescribes. Witt, 469 U. S., at 416. Third, to balance
these interests, a juror who is substantially impaired in his
or her ability to impose the death penalty under the state-
law framework can be excused for cause; but if the juror is
not substantially impaired, removal for cause is impermissi-
ble. Id., at 424. Fourth, in determining whether the re-
moval of a potential juror would vindicate the State’s inter-
est without violating the defendant’s right, the trial court
makes a judgment based in part on the demeanor of the
juror, a judgment owed deference by reviewing courts. Id.,
at 424-434.

Deference to the trial court is appropriate because it is in
a position to assess the demeanor of the venire, and of the
individuals who compose it, a factor of critical importance in
assessing the attitude and qualifications of potential jurors.
Id., at 428; Darden, supra, at 178. Leading treatises in the
area make much of nonverbal communication. See, e. g., V.
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Starr & M. McCormick, Jury Selection 389-523 (3d ed. 2001);
J. Frederick, Mastering Voir Dire and Jury Selection 39-56
(2d ed. 2005).

The requirements of the Antiterrorism and Effective
Death Penalty Act of 1996, 110 Stat. 1214, of course, provide
additional, and binding, directions to accord deference. The
provisions of that statute create an independent, high stand-
ard to be met before a federal court may issue a writ of
habeas corpus to set aside state-court rulings. See 28
U. S. C. §8§2254(d)(1)-(2); Williams v. Taylor, 529 U. S. 362,
413 (2000) (O’Connor, J., concurring in part and concurring
in judgment).

By not according the required deference, the Court of Ap-
peals failed to respect the limited role of federal habeas relief
in this area prescribed by Congress and by our cases.

II
A

In applying the principles of Witherspoon and Witt, it is
instructive to consider the entire voir dire in Brown’s case.
Spanning more than two weeks, the process entailed an ex-
amination of numerous prospective jurors. After the third
day of the wvoir dire, during which few jurors were ques-
tioned, the trial court explained the process would “have to
go a little bit faster.” Tr. 1398. The next day, the court
reiterated this concern, for it had told the jury the trial
would take no more than six weeks in order not to conflict
with the Christmas holidays. Id., at 1426.

Eleven days of the voir dire were devoted to determining
whether the potential jurors were death qualified. During
that phase alone, the defense challenged 18 members of the
venire for cause. Despite objections from the State, 11 of
those prospective jurors were excused. As for the State, it
made 12 challenges for cause; defense counsel objected seven
times; and only twice was the juror excused following an
objection from the defense. Before deciding a contested
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challenge, the trial court gave each side a chance to explain
its position and recall the potential juror for additional ques-
tioning. When issuing its decisions the court gave careful
and measured explanations. See, e. g., id., at 2601-2604 (de-
nying the State’s motion to excuse a juror following an objec-
tion for defense); App. 97-100 (granting the State’s motion
to excuse Juror X despite an objection from defense).

Before the State challenged Juror Z, the defense moved to
excuse a potential juror who had demonstrated some con-
fusion. After argument from both counsel, the trial court
explained that it would be open to further questioning if one
of the parties felt the juror’s position could be clarified:
“I thought at first the both of you were wanting to excuse
[this juror] since he seemed kind of confused to both sides,
but if there really is a question, let me know and I don’t
have any hesitation about bringing the juror out here and
following up.” Id., at 26. Consistent with the need for an
efficient voir dire, the court also told counsel: “Let me point
something out to both sides. If you are going to agree on a
challenge, . . . we can shortcut some of what happens out
here.” Ibid.

Setting aside the disputed circumstances of Juror Z’s re-
moval, the defense refrained from objecting to the State’s
challenges for cause only when the challenged juror was ex-
plicit that he or she would not impose the death penalty or
could not understand the burden of proof. See Tr. 1457,
1912, 2261, 2940. For other jurors, the defense objections
were vigorous and, it seems, persuasive. The defense ar-
gued that the jurors’ equivocal statements reflected careful
thinking and responsibility, not substantial impairment.
See, e. g., 1d., at 1791, 2111, 2815. The tenacity of Brown’s
counsel was demonstrated when, long after the trial court
had overruled the defense objection and excused Juror Y, the
defense moved in writing to have her returned for further
questioning and rehabilitation. Id., at 3151-3154. The trial
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court denied this motion after argument from both parties.
Id., at 3154.

The defense also lodged its own challenges for cause. In
defending them against the State’s objections, defense coun-
sel argued, contrary to the position Brown takes in this
Court, that a trial court cannot rely upon a potential juror’s
bare promises to follow instructions and obey the law. See,
e.g., id., at 1713-1714, 1960-1961, 2772-2773, 3014-3016.
With regard to one juror, defense counsel argued:

“Any time this individual was asked any questions about
following the law, he will always indicate that he will.
But when we look to see . . . his view[s] on the death
penalty, . . . they [are] so strong that they would substan-
tially impair his ability to follow the law and to follow
his oath as a juror.” Id., at 1960-1961.

In at least two instances this argument appears to have pre-
vailed when the trial court overruled the State’s objection to
Brown’s challenge for cause.

A final, necessary part of this history is the instruection
the venire received from the court concerning the sentencing
options in the case. Before individual oral examination, the
trial court distributed a questionnaire asking jurors to ex-
plain their attitudes toward the death penalty. When dis-
tributing the questionnaire, the court explained the general
structure of the trial and the burden of proof. It described
how the penalty phase would function:

“[T]f you found Mr. Brown guilty of the crime of first
degree murder with one or more aggravating circum-
stances, then you would be reconvened for a second
phase called a sentencing phase. During that sentenc-
ing phase proceeding you could hear additional evidence
[and] arguments concerning the penalty to be imposed.
You would then be asked to retire to determine whether
the death penalty should be imposed or whether the
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punishment should be life imprisonment without the
possibility of parole.

“In making this determination you would be asked the
following question: Having in mind the crime with which
the defendant has been found guilty, are you convinced
beyond a reasonable doubt that there are not sufficient
mitigating circumstances to merit leniency? If you
unanimously answered yes to this question, the sentence
would be death. . . . [Otherwise] the sentence would be
life imprisonment without the possibility of release or
parole.” Id., at 1089-1090.

After the questionnaires were filled out, the jurors were pro-
vided with handbooks that explained the trial process and
the sentencing phase in greater depth. Small groups of po-
tential jurors were then brought in to be questioned. Be-
fore Juror Z’s group began, the court explained once more
that if Brown were convicted, “there are only two penalties
that a jury could return, one is life in prison without possibil-
ity of release or parole. And that literally means exactly
that, a true life in prison without release or parole.” Id.,
at 2016.

With this background, we turn to Juror Z’s examination.

B

Juror Z was examined on the seventh day of the voir dire
and the fifth day of the death-qualification phase. The State
argues that Juror Z was impaired not by his general outlook
on the death penalty, but rather by his position regarding
the specific circumstances in which the death penalty would
be appropriate. The transcript of Juror Z’s questioning re-
veals that, despite the preceding instructions and infor-
mation, he had both serious misunderstandings about his
responsibility as a juror and an attitude toward capital
punishment that could have prevented him from returning a
death sentence under the facts of this case.
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Under the voir dire procedures, the prosecution and de-
fense alternated in commencing the examination. For Juror
7, the defense went first. When questioned, Juror Z demon-
strated no general opposition to the death penalty or scru-
ples against its infliction. In fact, he soon explained that he
“believe[d] in the death penalty in severe situations.” App.
58. He elaborated, “I don’t think it should never happen,
and I don’t think it should happen 10 times a week either.”
Id., at 63. “[Tlhere [are] times when it would be appro-
priate.” Ibid.

The questioning soon turned to when that would be so.
Juror Z’s first example was one in which “the defendant actu-
ally came out and said that he actually wanted to die.” Id.,
at 59. Defense set this aside and sought another example.
Despite having been told at least twice by the trial court
that if convicted of first-degree murder, Brown could not be
released from prison, the only example Juror Z could provide
was when “a person is . . . incorrigible and would reviolate
if released.” Id., at 62. The defense counsel replied that
there would be no possibility of Brown’s release and asked
whether the lack of arguments about recidivism during the
penalty phase would frustrate Juror Z. He answered, “I'm
not sure.” Id., at 63.

The State began its examination of Juror Z by noting that
his questionnaire indicated he was “in favor of the death pen-
alty if it is proved beyond a shadow of a doubt if a person
has killed and would kill again.” Id., at 69. The State ex-
plained that the burden of proof was beyond a reasonable
doubt, not beyond a shadow of a doubt, and asked whether
Juror Z understood. He answered, “[I]t would have to be
in my mind very obvious that the person would reoffend.”
Id., at 70. In response the State once more explained to
Juror Z, now for at least the fourth time, that there was no
possibility of Brown’s being released to reoffend. Juror Z
explained, “[T]t wasn’t until today that I became aware that
we had a life without parole in the state of Washington,” id.,
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at 71, although in fact a week earlier the trial judge had
explained to Juror Z’s group that there was no possibility of
parole when a defendant was convicted of aggravated first-
degree murder. The prosecution then asked, “And now that
you know there is such a thing . .. can you think of a time
when you would be willing to impose a death penalty ... ?”
Id., at 71-72. Juror Z answered, “I would have to give that
some thought.” Id., at 72. He supplied no further answer
to the question.

The State sought to probe Juror Z’s position further by
asking whether he could “consider” the death penalty; Juror
Z said he could, including under the general facts of Brown’s
crimes. Ibid. When asked whether he no longer felt it was
necessary for the State to show that Brown would reoffend,
Juror Z gave this confusing answer: “I do feel that way if
parole is an option, without parole as an option. I believe
in the death penalty.” Id., at 72-73. Finally, when asked
whether he could impose the death penalty when there was
no possibility of parole, Juror Z answered, “[1]f I was con-
vinced that was the appropriate measure.” Id., at 73.
Over the course of his questioning, he stated six times that
he could consider the death penalty or follow the law, see id.,
at 62, 70, 72, 73, but these responses were interspersed with
more equivocal statements.

The State challenged Juror Z, explaining that he was con-
fused about the conditions under which death could be im-
posed and seemed to believe it only appropriate when there
was a risk of release and recidivism. Id., at 75. Before the
trial court could ask Brown for a response, the defense vol-
unteered, “We have no objection.” Ibid. The court then
excused Juror Z. Ibid.

I11

On federal habeas review, years after the conclusion of the
voir dire, the Court of Appeals granted Brown relief and
overturned his sentence. The court held that both the state
trial court’s excusal of Juror Z and the State Supreme
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Court’s affirmance of that ruling were contrary to, or an un-
reasonable application of, clearly established federal law.
451 F. 3d, at 953. The Court of Appeals held that the Su-
preme Court of Washington had failed to find that Juror Z
was substantially impaired; it further held that the State Su-
preme Court could not have made that finding in any event
because the transecript unambiguously proved Juror Z was
not substantially impaired. For these reasons, explained
the Court of Appeals, the trial court’s decision to excuse
Juror Z was contrary to the Witherspoon-Witt rule despite
Brown’s failure to object. Each of the holdings of the Court
of Appeals is wrong.
A

As part of its exposition and analysis, the Court of Appeals
found fault with the opinion of the Supreme Court of Wash-
ington. It stated that although the State Supreme Court
had held that Jurors X and Y were substantially impaired,
the same “finding is missing from the state court’s discus-
sion” of Juror Z’s excusal. 451 F. 3d, at 950. The Court of
Appeals therefore held “[t]he Washington Supreme Court in
this case applied the wrong standard with respect to Juror
Z.” Id., at 953, n. 10. This is an erroneous summary of the
State Supreme Court’s opinion. The state court did make
an explicit ruling that Juror Z was impaired. In a portion
of the opinion entitled “Summary and Conclusions,” the
court held: “The trial court properly exercised its discretion
in excusing for cause prospective jurors [X, Y, and Z] during
voir dire. Their views would have prevented or substan-
tially impaired their ability to follow the court’s instructions
and abide by their oaths as jurors.” Brown, 132 Wash. 2d,
at 631, 940 P. 2d, at 598, 599. It is unclear why the Court of
Appeals overlooked or disregarded this finding, and it was
mistaken in faulting the completeness of the Supreme Court
of Washington’s opinion.

Even absent this explicit finding, the Supreme Court of
Washington’s opinion was not contrary to our cases. The
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court identified the Witherspoon-Witt rule, recognized that
our precedents required deference to the trial court, and ap-
plied an abuse-of-discretion standard. 132 Wash. 2d, at 601,
940 P. 2d, at 584. Having set forth that framework, it
explained:

“[Brown] did not object at trial to the State’s challenge
of [Juror Z] for cause. At any rate, [Juror Z] was prop-
erly excused. On voir dire he indicated he would im-
pose the death penalty where the defendant ‘would revi-
olate if released,” which is not a correct statement of the
law. He also misunderstood the State’s burden of proof
... although he was corrected later. The trial court did
not abuse its discretion in excusing [Juror Z] for cause.”
Id., at 604, 940 P. 2d, at 585.

The only fair reading of the quoted language is that the
state court applied the Witt standard in assessing the excu-
sal of Juror Z. Regardless, there is no requirement in a case
involving the Witherspoon-Witt rule that a state appellate
court make particular reference to the excusal of each juror.
See Early v. Packer, 537 U. S. 3, 9 (2002) (per curiam). It
is the trial court’s ruling that counts.

B

From our own review of the state trial court’s ruling, we
conclude the trial court acted well within its discretion in
granting the State’s motion to excuse Juror Z.

Juror Z’s answers, on their face, could have led the trial
court to believe that Juror Z would be substantially impaired
in his ability to impose the death penalty in the absence of
the possibility that Brown would be released and would reof-
fend. And the trial court, furthermore, is entitled to defer-
ence because it had an opportunity to observe the demeanor
of Juror Z. We do not know anything about his demeanor,
in part because a transcript cannot fully reflect that informa-
tion but also because the defense did not object to Juror Z’s
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removal. Nevertheless, the State’s challenge, Brown’s
waiver of an objection, and the trial court’s excusal of Juror
Z support the conclusion that the interested parties present
in the courtroom all felt that removing Juror Z was appro-
priate under the Witherspoon-Witt rule. See Darden, 477
U.S., at 178 (emphasizing the defendant’s failure to object
and the judge’s decision not to engage in further questioning
as evidence of impairment).

Juror Z’s assurances that he would consider imposing the
death penalty and would follow the law do not overcome the
reasonable inference from his other statements that in fact
he would be substantially impaired in this case because there
was no possibility of release. His assurances did not require
the trial court to deny the State’s motion to excuse Juror Z.
The defense itself had told the trial court that any juror
would make similar guarantees and that they were worth
little; instead, defense counsel explained, the court should
listen to arguments concerning the substance of the juror’s
answers. The trial court in part relied, as diligent judges
often must, upon both parties’ counsel to explain why a
challenged juror’s problematic beliefs about the death pen-
alty would not rise to the level of substantial impairment.
Brown’s counsel offered no defense of Juror Z. In light of
the deference owed to the trial court the position Brown now
maintains does not convince us the decision to excuse Juror
7 was unreasonable.

It is true that in order to preserve a Witherspoon claim
for federal habeas review there is no independent federal
requirement that a defendant in state court object to the
prosecution’s challenge; state procedural rules govern. We
nevertheless take into account voluntary acquiescence to, or
confirmation of, a juror’s removal. By failing to object, the
defense did not just deny the conscientious trial judge an
opportunity to explain his judgment or correct any error. It
also deprived reviewing courts of further factual findings
that would have helped to explain the trial court’s decision.
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The harm caused by a defendant’s failure to object to a ju-
ror’s excusal was described well by a Washington appellate
court in a different case:

“When a challenge for cause is made, opposing counsel
can object either on the grounds that it is facially insuf-
ficient or that the facts needed to support it are not true.
[Defendant] did neither. Had [defendant] objected im-
mediately to the State’s challenge for cause, the court
could have tried the issue and determined the law and
the facts. Because [defendant] did not timely object to
the excusal of Juror 30, the court had no opportunity to
remedy whatever factual questions were in the mind of
[defendant’s] counsel.” State v. Taylor, No. 16057-2-111
ete., 1998 WL 75648, *5 (Wash. App., Feb. 24, 1998) (un-
published opinion) (citations omitted).

The defense may have chosen not to object because Juror
Z seemed substantially impaired. See 451 F. 3d, at 959
(Tallman, J., dissenting from denial of rehearing en banc).
Or defense counsel may have felt that Juror Z, a basketball
referee whose stepbrother was a police officer, would have
been favorable to the State. See App. 68, 74; 451 F. 3d, at
953, n. 9 (reasoning that “defense counsel declined to object
because he was glad to get rid of juror Z. After all, Z had
described himself as pro-death penalty . ... Defense coun-
sel must have thanked his lucky stars when the prosecutor
bumped Z”). Or the failure to object may have been an at-
tempt to introduce an error into the trial because the defense
realized Brown’s crimes were horrific and the mitigating evi-
dence was weak. Although we do not hold that, because the
defense may have wanted Juror Z on the jury, any error was
harmless, neither must we treat the defense’s acquiescence
in Juror Z’s removal as inconsequential.

The defense’s volunteered comment that there was no ob-
jection is especially significant because of frequent defense
objections to the excusal of other jurors and the trial court’s
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request that if both parties wanted a juror removed, saying
so would expedite the process. In that context the state-
ment was not only a failure to object but also an invitation
to remove Juror Z.

We reject the conclusion of the Court of Appeals that the
excusal of Juror Z entitles Brown to federal habeas relief.
The need to defer to the trial court’s ability to perceive ju-
rors’ demeanor does not foreclose the possibility that a re-
viewing court may reverse the trial court’s decision where
the record discloses no basis for a finding of substantial im-
pairment. But where, as here, there is lengthy questioning
of a prospective juror and the trial court has supervised a
diligent and thoughtful voir dire, the trial court has broad
discretion. The record does not show the trial court ex-
ceeded this discretion in excusing Juror Z; indeed the tran-
script shows considerable confusion on the part of the juror,
amounting to substantial impairment. The Supreme Court
of Washington recognized the deference owed to the trial
court and, contrary to the Court of Appeals’ misreading of
the state court’s opinion, identified the correct standard re-
quired by federal law and found it satisfied. That decision,
like the trial court’s, was not contrary to, or an unreasonable
application of, clearly established federal law.

v

Brown raises two additional arguments that rely upon
Washington state law. He first contends we should not con-
sider his failure to object because Washington state law does
not require a defendant to object to a challenge to a potential
juror. See Tr. of Oral Arg. 35 (“As to the . . . failure to
object . .. we have admitted that what [defense counsel] said
was I have no objection. . . . But [they] all knew that this
issue could be raised for the first time on appeal”). In addi-
tion he asserts that even if Juror Z’s statements indicated
that he would base his decision upon the risk of Brown re-
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offending, that requirement was consistent with the state
sentencing scheme.

For the reasons explained above the defense’s failure to
object in this case has significance to our analysis even on
the assumption that state law did not require an objection to
preserve an error for review in the circumstances of this
case. The Supreme Court of Washington, however, noted
Brown’s failure to object, suggesting it had significance for
its own analysis. Brown, 132 Wash. 2d, at 604, 940 P. 2d, at
585. This is consistent with Washington law, which permits
a party to “except” to the opposing party’s challenge of a
juror for cause, Wash. Rev. Code §4.44.230 (2006), and gives
appellate courts discretion to bar “any claim of error which
was not raised in the trial court” unless that error is a “mani-
fest error affecting a constitutional right,” Wash. Rule App.
Proc. 2.5(a) (2006). See also 13 R. Ferguson, Washington
Practice: Criminal Practice and Procedure §4908, p. 432 (3d
ed. 2004) (“In general, issues not raised in the trial court
will not be considered for the first time on appeal. It is
the purpose of this general rule to give the trial court an
opportunity to correct the alleged error. Accordingly, it is
the duty of counsel to call the trial court’s attention to the
alleged error . . .” (footnotes omitted)).

The Supreme Court of Washington also held that Juror Z
misstated Washington’s sentencing law. Brown, supra, at
604, 940 P. 2d, at 585. It is not for us to second-guess that
determination, and our conclusion is, in any event, the same
as that court’s. Juror Z did not say that the likelihood of
Brown’s harming someone while in prison would be among
his sentencing considerations. Rather, the sole reason Juror
7 expressed for imposing the death penalty, in a case where
the accused opposed it, was whether the defendant could be
released and would reviolate. That is equivalent to treating
the risk of recidivism as the sole aggravating factor, rather
than treating lack of future dangerousness as a possible
mitigating consideration. See Wash. Rev. Code §10.95.020
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(2006) (setting forth aggravating factors); §10.95.070 (set-
ting forth future dangerousness as one of eight mitigating
factors).

For these reasons, we are not persuaded to depart from
the Supreme Court of Washington’s determination of the
state law at issue or to ignore Brown’s failure to object.

* * *

Capital defendants have the right to be sentenced by an
impartial jury. The State may not infringe this right
by eliminating from the venire those whose scruples against
the death penalty would not substantially impair the per-
formance of their duties. Courts reviewing claims of
Witherspoon-Witt error, however, especially federal courts
considering habeas petitions, owe deference to the trial
court, which is in a superior position to determine the de-
meanor and qualifications of a potential juror. The Court
of Appeals neglected to accord this deference. And on this
record it was error to find that Juror Z was not substantially
impaired. The judgment of the Court of Appeals is re-
versed, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.

APPENDIX

Excerpts of Verbatim Report of Proceedings (Voir Dire)
(Nov. 3, 1993) in State v. Brown, Cause No. 91-1-03233-1
(Super. Ct. King Cty., Wash.), App. 57-75:

THE COURT: All right. [Juror Z]. (Prospective Juror,
[Juror Z], entered the courtroom.)

THE COURT: That’s fine, [Juror Z]. Good afternoon.

[JUROR Z]: Good afternoon.

THE COURT: Do you have any questions at all about any
of the preliminary instructions that you got this afternoon
and the format that we were talking about or the reasons
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why the attorneys have to discuss the penalty phase when
there may never really be a penalty phase.

[JUROR Z]: No, I think I understand the situation.

THE COURT: Did you answer or nod your head about
remembering something about having heard this crime
before?

[JUROR Z]: No, I did not.

THE COURT: Okay. We’ll start with the defense.

MS. HUPP: Thank you, your Honor.

VOIR DIRE EXAMINATION

BY MS. HUPP:

Q Good afternoon. My name is Lin-Marie Hupp, and
I'm one of Cal Brown’s attorneys.

I would like to start off asking you some questions about
your feelings about the death penalty. I want to reinforce
what the Judge has already told you, which is there are no
right or wrong answers. We just need to get information
about your feelings so we can do our job.

A Okay.

Q Can you tell me when it was you first realized this was
a potential death penalty case?

A Not until last Monday when I was here in the initial
jury information session.

Q Okay. Can you tell me when the Judge read that long
thing to you and basically told you that this was a potential
in the case, can you tell me what you were thinking when
you heard that?

A T guess I wasn’t surprised when I got the announce-
ment for jury duty. And it was more than the standard two
weeks that most everybody else goes to. I thought it must
be a pretty substantial case. In my mind I tried to guess
what it might be, so this is one of the things that entered
into it.

Q Can you give me an idea of what your general feelings
about the death penalty are?
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A T do believe in the death penalty in severe situations.
A good example might be the young man from, I believe he
was from Renton that killed a couple of boys down in the
Vancouver area and was sentenced to the death penalty, and
wanted the death penalty. And I think it is appropriate in
severe cases.

Q And that case you're talking about, that is the one
where he actually came out, the defendant actually came out
and said that he actually wanted to die?

A T believe that was the case.

Q Does that have any kind of bearing on your idea that
the death penalty was appropriate in his case?

A T believe that it was in that case.

Q If you removed that factor completely from it, is that
again the type of case that you think the death penalty would
be appropriate?

A It would have to be a severe case. I guess I can’t put
a real line where that might be, but there are a lot of cases
that I don’t think it’s where people would—

Q Okay. And let me kind of fill in the blanks for myself
here by just asking you a couple of questions about that.
I'm assuming that there would not be any case other than
murder that you would think the death penalty would be
appropriate?

A T think that is correct.

Q Okay. And the way the law is in Washington anyway,
in order to get to the point where you would even consider
the death penalty, the State would first have to prove that
you had committed a premeditate[d] murder and one that
had been thought about beforehand.

Do you have any kind of feeling that something other than
a premeditated murder, in other words, one that would have
been planned that would be appropriate for the death
penalty?

A No. I think it would have to be premeditated.
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Q In addition to that in Washington even premeditated
murders are not eligible for a potential death penalty unless
the State also proves aggravating circumstances. In this
case the State is alleging or is going to try and prove a num-
ber of aggravating circumstances, four of them. Okay.
And the ones that they are going to try and prove are that
the murder was committed, a premeditated murder was com-
mitted during a rape, a robbery, a kidnapping and that it was
done in order to conceal a witness or eliminate a witness.

Does that fall within the class of cases that you think the
death penalty is appropriate?

A T think that would be.

Q Okay. Now, how about other sentencing options in a
case like that, do you think that something other than the
death penalty might be an appropriate sentence?

A 1 think that if a person is temporarily insane or things
of that that lead a person to do things that they would not
normally do, I think that would enter into it.

Q All right. Other than—well, maybe what we should
do—the way that the law is in Washington, if the jury finds
beyond a reasonable doubt that somebody has committed a
premeditated murder with at least one aggravating circum-
stance, and in this case you have a potential for the four,
then the jury reconvenes to consider whether or not the
death penalty should be imposed or whether or not a life
sentence without parole should be imposed.

One sort of aside here, life without parole is exactly what
it sounds like. It is a life sentence. You're not ever eligible
for parole. You hear about it in the papers sometimes where
somebody has got a life sentence and they’re going to be
eligible for parole in 10 years or 20 years.

A T understand.

Q Were you aware before that Washington has got this
kind of sentence where it’s life without parole where you are
not ever eligible for parole?

A T did not until this afternoon.
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Q That is the two options that the jury has if they found
the person guilty of premeditated murder beyond a reason-
able doubt plus aggravating circumstances beyond a reason-
able doubt.

Do you think that you could consider both options?

A  Yes, I could.

Q Could you give me an idea sort of have you thought
about sort of the underlying reason why you think the death
penalty is appropriate, what purpose it serves, that kind of
thing?

A 1 think if a person is, would be incorrigible and would
reviolate if released, I think that’s the type of situation that
would be appropriate.

Q Okay. Now, knowing that you didn’t know before
when you were coming to those opinions about the two op-
tions that we have here obviously somebody who is not going
to get out of jail no matter which sentence you give them if
you got to that point of making a decision about the sentence,
does that mean what I’'m hearing you say is that you could
consider either alternative?

A 1 believe so, yes.

Q Now, in your, I think in your questionnaire you sort of
referred to that also, what you kind of thought about was if
somebody had been killed and it had been proven to you that
they would kill again. Understanding that the two options
there are life without parole or the death penalty, there is
not a lot of likelihood that people are going to spend a lot of
time talking about whether or not they’re going to kill again
in the sentencing phase of this case. Is that going to make
you frustrated? Are you going to want to hear about things
like that, about people’s opinions in the penalty phase?

A TI'm not sure.

Q Okay. That’s very fair. Do you have any kind of feel-
ings about the frequency of the use of the death penalty in
the United States today? Do you think it’s used too fre-
quently or not often enough?
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A It seemed like there were several years when it wasn’t
used at all and just recently it has become more prevalent in
the news anyway. I don’t think it should never happen, and
I don’t think it should happen 10 times a week either. I'm
not sure what the appropriate number is but I think in se-
vere situations, it is appropriate.

Q It sounds like you're a little more comfortable that it
is being used some of the time?

A Yes.

Q You weren’t happy with the time when it wasn’t being
used at all?

A T can’t say I was happy or unhappy, I just felt that
there were times when it would be appropriate.

Q Let me ask you, and we may have covered this already,
but let me ask you just to make sure I understand. If the
State were to prove beyond a reasonable doubt that the de-
fendant had committed a premeditated murder with aggra-
vating circumstances that I have laid out for you, rape, rob-
bery, kidnapping, to conceal or eliminate a witness, at least
one of those, in addition another thing you might hear in this
trial is some evidence that the defendant deliberately in-
flicted pain upon the victim before she died for some period
of time.

If that was the crime that you heard about and came to
a decision about guilty about, do you think you consider a
life sentence?

A T could consider it but I don’t know if I really have
enough information to make a determination.

Q Right. And it’s real tough to be asking you these
questions and even tougher for you to have to answer them
without any evidence before you. But you understand that
this is our only time to do that before you have heard all
the evidence?

A T understand, yes.

Q As a matter of fact, the law in this state after, even
after you have found somebody guilty of really hideous crime
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like that presumes that the sentence, the appropriate sen-
tence is life without parole. The State has the burden of
proof, again, in the penalty phase. And they would have to
prove beyond a reasonable doubt that there are not sufficient
mitigating circumstances to merit a life sentence.

Are you comfortable with that idea that you start off pre-
suming that, as a matter of fact, even for a hideous crime
that a life sentence is the appropriate sentence?

A Tt is oris not?

Q That it is an appropriate sentence.

A T guess I'm a little confused by the question. So, you
go into it with a life sentence is the appropriate sentence?

Q Right. If you look at the chart here, there’s almost a
mirror image to start off a trial presuming that somebody is
innocent and you start off a sentencing presuming that a life
sentence is appropriate?

A T see.

Q Okay.

A Yes.

Q Okay. Now, as far as mitigating circumstances, you
had mentioned the idea that maybe somebody was temporar-
ily insane. The Judge is going to give you an instruction on
mitigating circumstances, and I will defin[e] it for you, but
the definition is real broad. The definition basically is, any
reason, not a justification, not an excuse for the crime and
not a defense to the crime, but a reason for imposing some-
thing other than death. That’s pretty broad.

MR. MATTHEWS: I object to that question. I don’t be-
lieve that is a question. I believe that’s a statement.

THE COURT: The objection will be sustained.

Q (BY MS. HUPP) The judge will instruct you about
what a mitigating circumstance is.

But what I want to be real clear about is that it’s not a
defense to the crime. Okay. In other words, if you believe
that somebody was really temporarily insane at the time he
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committed the offense, well, then it wouldn’t be premedi-
tated. It would be an insanity defense, and that would all
get dealt with—

MR. MATTHEWS: Your Honor, again, I am going to ob-
ject to the nature of the question.

THE COURT: [Juror Z], you were the one that actually
brought it up in terms of the mental status of the person.
You are the one who said temporarily insane when they com-
mitted this kind of crime. You realize that there are partic-
ular defenses that may be available in the actual criminal
case itself, the guilt phase.

But once you get to the penalty phase, we’re not talking
about the crime in any way, and you’re simply trying to de-
termine what the appropriate punishment or sanction should
be for a crime that a person has been found guilty of. At
that point in time, something like all sorts of mitigating cir-
cumstances come into it, and mental status can come into it.
But it would only be evaluated in the light of the mitigating
circumstances, not a defense. Do you understand that?

A Understand.

Q (BY MS. HUPP) To just sort of follow up on that, if
mental status came into play and you were presented with
some sort of evidence about mental status, is that the sort
of evidence you would consider?

A Yes, I could.

Q How about things like somebody’s childhood or their
emotional development?

A T could consider it. I don’t have strong feelings one
way or the other.

Q Okay. Allright. And, also, when we talk about miti-
gating circumstances, what might be mitigating to you might
not matter much to the person sitting next to you in juror’s
box. Do you think you could discuss your feelings about
those things?

A Yes.



30 UTTECHT ». BROWN

Appendix to opinion of the Court

Q Could you, say the person next to you says something
is mitigating and you don’t think it’s very mitigating at all,
could you also discuss it in this situation?

A (Nodding head).

Q Could you respect that other person’s opinion?

A Everybody is entitled to an opinion, yes.

Q Another thing that happens at the sentencing phase of
the trial is that the jury would have to be unanimous, in
other words, everybody would have to agree if they were
going to impose a death sentence. If one person, four peo-
ple, five people, how ever many people don’t agree with that,
then the sentence is life. Okay. So, it kind of strips away
that sort of comfort in numbers that some people get from
the idea of having a unanimous decision.

Do you think you can accept the responsibility for such an
important decision for yourself?

A 1 do.

Q Okay. Thank you.

MS. HUPP: I have no further questions.

THE COURT: The State.

VOIR DIRE EXAMINATION

BY MR. MATTHEWS:

Q [Juror Z], 'm Al Matthews. I'm one of two prosecu-
tors in the case. I have got some very specific questions,
and perhaps we can clear them up real rapidly.

I see your step-brother is a policeman and you see him
about four times a year.

A (Nodding head).

Q Do you ever have any discussions about the death pen-
alty, is this a subject that ever comes up?

A No.

Q Have you ever had occasion to discuss it at all within
the family circle?

A I don’t believe so.
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Q You mentioned on your questionnaire, and we do read
them, that you’re in favor of the death penalty if it is proved
beyond a shadow of a doubt if a person has killed and would
kill again. Do you remember making that statement?

A Yes.

Q First of all, have you ever been on a jury trial before?

A T have not.

Q Now, you made this statement before you read your
juror’s handbook I imagine?

A Yes.

Q So, I want to ask you, the thing that bothers me, of
course, is the idea beyond a shadow of a doubt. The law
says beyond a reasonable doubt, and it will be explained to
you what it actually means. But I want to assure you it
doesn’t mean, I don’t believe the Court would instruct . . .
you it means beyond all doubt or beyond any shadow of a
doubt. Knowing that, would you still require the State to
prove beyond a shadow of a doubt that the crime occurred
knowing that the law doesn’t require that much of us?

A I would have to know the, I'm at a loss for the words
here.

Q You can ask me any questions, too, if you need some
clarification.

A T guess it would have to be in my mind very obvious
that the person would reoffend.

Q Well, we're not talking about that, sir.

A Or was guilty, yes.

Q So, we're talking about that?

A Yes.

Q So, you would be satisfied with a reasonable doubt
standard? You would be willing to follow the law?

A Yes.

Q In other words, nothing, there is very few things in
life absolutely certain?

A T understand.
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Q And that is basically what we're saying to you, and
that is what the term reasonable doubt means—

A (Nodding head).

Q —that we don’t have to prove it beyond all doubt.

Now, we get to the penalty phase and the question be-
comes slightly different. It presumes life as a person is pre-
sumed innocent in the guilt phase, it is presumed that the
proper penalty for the beginning point in the penalty phase
is life in prison without parole.

Now, you mentioned that you would have to be satisfied
that the person would not kill again. Now, you know that
the possible, that the only two penalties are life in prison
without parole or death. The person, if he is committed, if
he is convicted of aggravated murder, is not going to be out
on the streets again, not going to come in contact with the
people that he had a chance to run into before. So, the like-
lihood of him killing someone out in the street is nil or practi-
cally nil at that point.

I guess the reverse side of what you're saying is, if you
could be convinced that he wouldn’t kill again, would you
find it difficult to vote for the death penalty given a situation
where he couldn’t kill again?

A 1 think I made that statement more under assumption
that a person could be paroled. And it wasn’t until today
that I became aware that we had a life without parole in the
state of Washington.

Q And now that you know there is such a thing and they
do mean what they say, can you think of a time when you
would be willing to impose a death penalty since the person
would be locked up for the rest of his life?

A T would have to give that some thought. I really, like
I said, up until an hour ago did not realize that there was an
option of life without parole.

Q And I realize this is put on you rather suddenly, but
you also recognize as someone who is representing the State
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in this case, we have made the election to ask that the jury
if he is found guilty, ask that the jury vote for the death
penalty.

And I'm asking you a very important thing and to every-
one in here, whether you, knowing that the person would
never get out for the rest of his life, two things. And
they’re slightly different. One, whether you could consider
the death penalty and the second thing I would ask you is
whether you could impose the death penalty. I'm not asking
a promise or anything.

But I'm asking you, first, could you consider it, and if you
could consider it, do you think under the conditions where
the man would never get out again you could impose it?

A Yes, sir.

Q So, this idea of him having to kill again to deserve the
death penalty is something that you are not firm on, you
don’t feel that now?

A 1 do feel that way if parole is an option, without parole
as an option. I believe in the death penalty. Like I said,
I'm not sure that there should be a waiting line of people
happening every day or every week even, but I think in se-
vere situations it’s an appropriate measure.

Q But in the situation where a person is locked up for
the rest of his life and there is no chance of him ever getting
out again, which would be the situation in this case, do you
think you could also consider and vote for the death penalty
under those circumstances?

A T could consider it, yes.

Q Then could you impose it?

A T could if T was convinced that was the appropriate
measure.

MR. MATTHEWS: I have no further questions.

THE COURT: All right. [Juror Z], there is something
that T want to clarify in response to some of the questions
that were asked of you.
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VOIR DIRE EXAMINATION

BY THE COURT:

Q In your questionnaire it talks about beyond a shadow
of a doubt, and the prosecutor here went into that a little
further. You realize that that is the standard that the law
imposes on the State to prove a case beyond a reasonable
doubt. And, obviously, that is a question of interpretation.

You officiate basketball games. That’s in your question-
naire. You, even at the college level, knowing how fast that
game is, you have to make a call on some of those calls and
you have to decide whether to blow that whistle and make
that particular call. Do you think you understand the dif-
ference between a reasonable call and beyond a shadow of a
doubt type call?

A T guess I do. The terminology beyond a shadow of a
doubt, when I wrote that I wasn’t even sure whether, I mean,
it’s just terminology that I have heard probably watching
Perry Mason or something over the years. But I guess the
point I was making that it has to be—

Q You would have to be positive?

A T would have to be positive, that’s correct.

Q The State has to convince you?

A Yes.

Q As they would have to convince any reasonable
person?

A Yes.

THE COURT: [Juror Z], let me have you step back into
the juryroom. The bailiff will excuse you from there in just
a few minutes. Thank you.

Counsel, any challenge to this particular juror?

MR. MATTHEWS: I would, your Honor, not on the term
beyond a shadow of a doubt, I think he would certainly stick
with the reasonable doubt standard. But I think he is very
confused about the statements where he said that if a person
can’t kill again, in other words, he’s locked up for the rest of
his life, he said, basically, he could vote for the death penalty
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if it was proved beyond a shadow of. And I am certainly
going to concede that he means beyond a reasonable doubt.
And if a person kills and will kill again. And I think he
has some real problems with that. He said he hadn’t really
thought about it. And I don’t think at this period of time
he’s had an opportunity to think about it, and I don’t think
he said anything that overcame this idea of he must kill again
before he imposed the death penalty or be in a position to
kill again. So, that is my only challenge.

MR. MULLIGAN: We have no objection.

THE COURT: Counsel, the request of the prosecutor’s of-
fice, we will go ahead and excuse [Juror Z].

JUSTICE STEVENS, with whom JUSTICE SOUTER, JUSTICE
GINSBURG, and JUSTICE BREYER join, dissenting.

Millions of Americans oppose the death penalty. A cross
section of virtually every community in the country includes
citizens who firmly believe the death penalty is unjust but
who nevertheless are qualified to serve as jurors in capital
cases. An individual’s opinion that a life sentence without
the possibility of parole is the severest sentence that should
be imposed in all but the most heinous cases does not even
arguably “‘prevent or substantially impair the performance
of his duties as a juror in accordance with his instructions
and his oath.””  Wainwright v. Witt, 469 U. S. 412, 420 (1985)
(emphasis deleted). Moreover, an individual who maintains
such a position, or even one who opposes the death penalty
as a general matter, “ ‘may not be challenged for cause based
on his views about capital punishment.”” Ibid. Today the
Court ignores these well-established principles, choosing in-
stead to defer blindly to a state court’s erroneous character-
ization of a juror’s voir dire testimony.! Although this case

1The Court opens its opinion with a graphic description of the underly-
ing facts of respondent’s crime, perhaps in an attempt to startle the reader
or muster moral support for its decision. Given the legal question at
issue, and the procedural posture of this case, the inclusion of such a de-
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comes to us under the standard of review imposed by the
Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA), 110 Stat. 1214, the level of deference given by the
Court to the state courts in this case is completely unwar-
ranted based on the record before us. Because I find no
justification in the record or elsewhere for the decision to
strike Juror Z for cause, I must dissent.

I

When the State challenged Juror Z, it argued that he was
“confused about the conditions under which [the death pen-
alty] could be imposed and seemed to believe it only appro-
priate when there was a risk of release and recidivism.”
Ante, at 15. A more accurate characterization of Juror Z’s
testimony is that although he harbored some general reser-
vations about the death penalty, he stated that he could con-
sider and would vote to impose the death penalty where ap-
propriate.? When asked for “an idea . . . of the underlying

scription is, in my view, both irrelevant and unnecessary. Cf. Witt, 469
U. 8., at 440, n. 1 (Brennan, J., dissenting) (“However heinous Witt’s crime,
the majority’s vivid portrait of its gruesome details has no bearing on the
issue before us. It is not for this Court to decide whether Witt deserves
to die. That decision must first be made by a jury of his peers, so long
as the jury is impartial and drawn from a fair cross section of the commu-
nity in conformity with the requirements of the Sixth and Fourteenth
Amendments”).

2In contrast to Juror Z’s statements, those jurors who have been prop-
erly struck under the Witherspoon-Witt rule have made much stronger
statements with regard to their inability to follow the law or to impose
the death penalty. See, e. g., Wainwright v. Witt, 469 U. S. 412, 416 (1985)
(juror confirming that her personal beliefs would interfere with her ability
to judge the guilt or innocence of the defendant); id., at 438, n. 7 (STEVENS,
J., concurring in judgment) (discussing the two other jurors who were
properly dismissed for cause, one of whom stated that he would not be
able to “‘follow the law as instructed by the Court’” when the death pen-
alty was in issue, and the other of whom stated that he could not “keep
an open mind as to whether to vote for the death penalty or life”); Wither-
spoon v. Illinots, 391 U. S. 510 (1968). Cf. Gray v. Mississippi, 481 U. S.
648, 6563-654, and n. 5, 659 (1987) (holding that a juror who seemed “some-
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reason why you think the death penalty is appropriate [or]
what purpose it serves,” Juror Z responded that “the type
of situation” in which the death penalty would be appro-
priate was “if a person [was] incorrigible and would reviolate
if released.” App. 62 (emphasis added). After it was ex-
plained to Juror Z that the only two sentencing alternatives
available under Washington law would be life imprisonment
without the possibility of parole and a death sentence, Juror
Z repeatedly confirmed that even if he knew the defendant
would never be released, he would still be able to consider
and vote for the death penalty. Id., at 62, 72, 73. As for
any general reservations Juror Z may have had about the
imposition of the death penalty, it is clear from his testimony
that he was in no way categorically opposed to it. When
asked whether he was “a little more comfortable that it is
being used some of the time,” Juror Z responded in the af-
firmative. Id., at 63.

While such testimony might justify a prosecutor’s peremp-
tory challenge, until today not one of the many cases decided
in the wake of Witherspoon v. Illinois, 391 U. S. 510 (1968),
has suggested that such a view would support a challenge
for cause. The distinction that our cases require trial judges
to draw is not between jurors who are in favor of the death
penalty and those who oppose it, but rather between two
subclasses within the latter class—those who will conscien-
tiously apply the law and those whose conscientious scruples
necessarily prevent them from doing so.® As then-Justice

what confused” but who stated that she “could” vote for the death penalty
“‘was clearly qualified to be seated as a juror under the Adams [v. Texas,
448 U. S. 38 (1980),] and Witt criteria’”).

3“The state of this case law leaves trial courts with the difficult task
of distinguishing between prospective jurors whose opposition to capital
punishment will not allow them to apply the law or view the facts impar-
tially and jurors who, though opposed to capital punishment, will never-
theless conscientiously apply the law to the facts adduced at trial.” Witt,
469 U. S, at 421.
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Rehnquist explained in his opinion for the Court in Lockhart
v. McCree, 476 U. S. 162, 176 (1986):

“It is important to remember that not all who oppose
the death penalty are subject to removal for cause in
capital cases; those who firmly believe that the death
penalty is unjust may nevertheless serve as jurors in
capital cases so long as they state clearly that they are
willing to temporarily set aside their own beliefs in def-
erence to the rule of law.”

Today’s opinion simply ignores the justification for this strict
rule. As we explained 20 years ago:

“The State’s power to exclude for cause jurors from capi-
tal juries does not extend beyond its interest in re-
moving those jurors who would ‘frustrate the State’s
legitimate interest in administering constitutional capi-
tal sentencing schemes by not following their oaths.’
Wainwright v. Witt, 469 U. S., at 423. To permit the
exclusion for cause of other prospective jurors based on
their views of the death penalty unnecessarily narrows
the cross section of venire members. It ‘stack[s] the
deck against the petitioner. To execute [such a] death
sentence would deprive him of his life without due proc-
ess of law.”  Witherspoon v. Illinois, 391 U. S., at 523.”
Gray v. Mississippt, 481 U. S. 648, 6568-659 (1987).

In its opinion, the Court blindly accepts the state court’s con-
clusory statement that Juror Z’s views would have “substan-
tially impaired” his ability to follow the court’s instructions
without examining what that term means in practice and
under our precedents. Ante, at 16. Even AEDPA does not
permit us to abdicate our judicial role in this fashion.

The high threshold that must be crossed to establish the
kind of impairment that would justify the exclusion of a juror
under the rule of Wainwright v. Witt is illustrated by Justice
Powell’s opinion for the Court in Darden v. Wainwright, 477
U.S. 168 (1986). In that case, we assumed that a prospec-
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tive juror’s affirmative answer to the following question
would not suffice to support his exclusion for cause: “ ‘Do you
have any moral or religious, conscientious moral or religious
principles in opposition to the death penalty so strong that
you would be unable without violating your own principles
to vote to recommend a death penalty regardless of the
facts?”” Id., at 178. We recognized that the juror’s answer
by itself did not compel the conclusion that he could not
under any circumstances recommend the death penalty. See
1bid. (“The precise wording of the question asked of [the
juror], and the answer he gave, do not by themselves compel
the conclusion that he could not under any circumstance rec-
ommend the death penalty”). We nevertheless upheld his
exclusion because the trial judge had previously explained
that he wanted to know if “‘you have such strong religious,
moral or conscientious principles in opposition to the death
penalty that you would be unwilling to vote to return an
advisory sentence recommending the death sentence even
though the facts presented to you should be such as under
the law would require that recommendation?” Id., at 176
(emphasis added). Our holding in Darden rested squarely
on the distinction between mere opposition to the death pen-
alty—even when based on religious or moral principles—and
an inability to perform the legally required duties of a juror.

In contrast, in Gray, 481 U. S. 648, we reversed a death
sentence where a juror had been impermissibly struck for
cause. In that case, the trial court struck a juror who ap-
peared confused and who at times seemed to equivocate, but
who eventually acknowledged that “she could consider the
death penalty in an appropriate case.” Id., at 653; cf. voir
dire testimony of Juror Z, App. 73 (“I could [impose the
death penalty] if I was convinced that [it] was the appro-
priate measure”). The Court distinguishes Gray from the
case now before us solely on the basis that in Gray there was
no state-court finding of substantial impairment. Ante,
at 9. Inthe Court’s view, this distinction is grounded in the
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fact that, here, there was “an explicit ruling that Juror Z
was impaired.” Ante, at 16. That “ruling” consists of a
one-sentence conclusion included in the final summary sec-
tion of the Washington Supreme Court’s opinion. That con-
clusion is based on an earlier part of the court’s opinion, in
which it found that during voir dire, Juror Z “indicated that
he would impose the death penalty where the defendant
‘would reviolate if released,” which is not a correct statement
of the law.” State v. Brown, 132 Wash. 2d 529, 604, 940 P. 2d
546, 585 (1997). Under our precedents, a juror’s statement
that he would vote to impose a death sentence where there
is a possibility that the defendant may reoffend, provided
merely as an example of when that penalty might be appro-
priate, does not constitute a basis for striking a juror for
cause.*

In the alternative, and perhaps recognizing the tenuous
nature of the state court’s “ruling,” the Court relies on the
fact that the trial court’s judgment is entitled to deference
because it had the unique opportunity to observe Juror Z’s
demeanor during voir dire. A ruling cannot be taken at face
value when it is clear that the reasoning behind that ruling
is erroneous in light of our prior precedents.” There is abso-

4To the extent the Washington Supreme Court deemed Juror Z “sub-
stantially impaired” because he initially demonstrated a misunderstanding
of or confusion about the relevant law, that would also be an insufficient
basis to support his exclusion for cause, given that by the end of the voir
dire questioning, his confusion on that point had abated and he had made
clear that even if the defendant were never to be released, he could still
consider the death penalty. He also initially “misunderstood the State’s
burden of proof in a criminal case” but, as the Washington Supreme Court
itself explained, “he was corrected later.” 132 Wash. 2d, at 604, 940
P. 2d, at 585.

5 Although pre-AEDPA, we recognized in Gray that the deference tradi-
tionally given to a trial court’s findings may not be due when those find-
ings are based on a misapplication of federal law. See 481 U. S., at 661,
n. 10 (“The State has devoted a significant portion of its brief to an argu-
ment based on the deference this Court owes to findings of fact made by
a trial court. Such deference is inappropriate where, as here, the trial
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lutely nothing in the record to suggest—even in light of the
trial court’s tendency to provide “careful and measured ex-
planations” for its decisions, ante, at 11—that anything about
Juror Z’s demeanor would dull the impact of his numerous
affirmative statements about his ability to impose the death
penalty in any situation. In effect, the Court reads some-
thing into nothing and defers to a finding that the trial court
never made, instead of relying on the finding on which the
Washington Supreme Court clearly based its own ruling and
which finds no support in our decisions.

In its analysis, the Court places great emphasis on defense
counsel’s failure to object to Juror Z’s exclusion for cause,
characterizing it as “voluntary acquiescence to, or confirma-
tion of,” his removal. Amnte, at 18. A closer look at the voir
dire transcript, which the Court has included as an appendix
to its opinion, reveals that the Court’s interpretation of de-
fense counsel’s statement is not necessarily accurate. Upon
being asked by the judge if either party had any challenge
to Juror Z, the State provided that it did and the defense
responded to the judge that it had “no objection.” App. 75.
Although the Court reads defense counsel’s statement to
mean that defense counsel had no objection to Juror Z’s ex-
clusion, it is more clearly read to mean that the defense had
no objection to Juror Z serving on the jury and therefore no
reason to challenge him.®

court’s findings are dependent on an apparent misapplication of federal
law”).

6 As the Court of Appeals recognized in its opinion, it could also cer-
tainly be the case that “defense counsel declined to object because he was
glad to get rid of juror Z[, given that] Z had described himself as pro-death
penalty, and reiterated numerous times, under oath, that he would be will-
ing and able to impose the death penalty.” Brown v. Lambert, 451 F. 3d
946, 953, n. 9 (CA9 2006); cf. Witt, 469 U. S., at 437 (STEVENS, J., concurring
in judgment) (noting that in the case of one juror who stated unequivocally
that she “‘could not bring back a death penalty,’” the defense’s objection
to the prosecutor’s motion to excuse her for cause served to demonstrate
that defense counsel wanted the juror to remain on the jury).
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Even if we were to interpret defense counsel’s statement
as the failure to provide an affirmative “defense of Juror Z,”
ante, at 18, it is important to recognize that Washington law
does not require an objection to preserve an error for re-
view.” Ante, at 20; see also State v. Levy, 156 Wash. 2d 709,
719, 132 P. 3d 1076, 1081 (2006) (“We have long held that even
if the defendant fails to object at trial, error may be raised
on appeal if it ‘invades a fundamental right of the accused’”
(quoting State v. Becker, 132 Wash. 2d 54, 64, 935 P. 2d 1321,
1326 (1997))).

In any event, whether defense counsel’s statement is taken
as a failure to provide a defense of Juror Z or as acquiescence
in his recusal, it is irrelevant to the ultimate disposition of
this case. We said in Witt that the failure to object “in a
situation later claimed to be so rife with ambiguity as to
constitute constitutional error” is a factor that should be con-
sidered when assessing a defendant’s claims, 469 U. S., at 431,
n. 11, but in this case there was absolutely no basis for strik-
ing Juror Z. Thus, counsel’s failure to provide an affirma-
tive response to the State’s motion, though perhaps not stra-
tegically sound, does not doom respondent’s constitutional
claim. Unlike Witt, in which there was arguably some ambi-
guity in the juror’s voir dire responses, here Juror Z had
unambiguously asserted his full capability to follow the law.
See, e. 9., App. 58 (“I do believe in the death penalty in se-
vere situations”); id., at 62 (responding to whether he could
consider both available sentencing options, “Yes, I could”);
id., at 63 (“I just felt that there were times when [the death
penalty] would be appropriate”); id., at 72 (responding to
whether he could consider and impose the death penalty
where the defendant would otherwise never be released from
prison, “Yes, sir”); id., at 73 (responding to whether he could

“In contrast, in Witt, we found it significant enough to note that since
it had decided the case, the Florida Supreme Court had “enforced a
contemporaneous-objection rule when dealing with Witherspoon chal-
lenges.” Id., at 431, n. 11.
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consider and vote for the death penalty where the alterna-
tive is a life sentence without the possibility of parole,
“I could [impose it] if I was convinced that was the appro-
priate measure”); cf. Witt, 469 U. S., at 438 (STEVENS, J., con-
curring in judgment) (“Given . . . [the juror’s] somewhat tim-
orous responses, it is entirely possible that her appearance
and demeanor persuaded trial counsel that he would prefer
a more vigorous or less reluctant juror”).

II

Even a juror who is generally opposed to the death penalty
cannot permissibly be excused for cause so long as he can
still follow the law as properly instructed. The Court recog-
nizes this principle, see ante, at 5-6, and yet the perverse
result of its opinion is that a juror who is clearly willing to
impose the death penalty, but considers the severity of that
decision carefully enough to recognize that there are certain
circumstances under which it is not appropriate (e. g., that it
would only be appropriate in “severe situations,” App. 63),
is “substantially impaired.” It is difficult to imagine, under
such a standard, a juror who would not be considered so im-
paired, unless he delivered only perfectly unequivocal an-
swers during the unfamiliar and often confusing legal proc-
ess of voir dire and was willing to state without hesitation
that he would be able to vote for a death sentence under any
imaginable circumstance. Cf. Adams v. Texas, 448 U. S. 38,
50-51 (1980) (“We repeat that the State may bar from jury
service those whose beliefs about capital punishment would
lead them to ignore the law or violate their oaths. But [the
Constitution does not allow the exclusion of] jurors whose
only fault was to take their responsibilities with special seri-
ousness or to acknowledge honestly that they might or might
not be affected”).

Today, the Court has fundamentally redefined—or maybe
just misunderstood—the meaning of “substantially im-
paired,” and, in doing so, has gotten it horribly backwards.
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It appears to be under the impression that trial courts should
be encouraging the inclusion of jurors who will impose the
death penalty rather than only ensuring the exclusion of
those who say that, in all circumstances, they cannot. The
Court emphasizes that “the State has a strong interest in
having jurors who are able to apply capital punishment
within the framework state law prescribes.” Ante, at 9.
But that does not and cannot mean that jurors must be will-
ing to impose a death sentence in every situation in which a
defendant is eligible for that sanction. That is exactly the
outcome we aimed to protect against in developing the stand-
ard that, contrary to the Court’s apparent temporary lapse,
still governs today. See Gray, 481 U. S., at 658 (explaining
that to permit the exclusion of jurors other than those who
will not follow their oaths “unnecessarily narrows the cross
section of venire members” and “‘stack[s] the deck against
the petitioner’” (quoting Witherspoon, 391 U. S., at 523)).

Judge Kozinski’s opinion for the Court of Appeals in this
case is solidly grounded on the entire line of our cases recog-
nizing the basic distinction dramatically illustrated by Jus-
tice Powell’s opinion in Darden and by Justice Rehnquist’s
statement in Lockhart. He surely was entitled to assume
that the law had not changed so dramatically in the years
following his service as a law clerk to Chief Justice Burger
that a majority of the present Court would not even mention
that basic distinetion, and would uphold the disqualification
of a juror whose only failing was to harbor some slight reser-
vation in imposing the most severe of sanctions.

I respectfully dissent.

JUSTICE BREYER, with whom JUSTICE SOUTER joins,
dissenting.

I join JUSTICE STEVENS’ dissent. I write separately to
emphasize that, in my opinion, the Court’s strongest piece of
evidence—defense counsel’s words “no objection” (uttered
in response to the court’s excusing Juror Z)—should play no
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role in our analysis. App. 75. The words “no objection”
meant in context at most what they say, namely that defense
counsel did not object to the judge’s excusing Juror Z for
cause. Often States treat such a failure to object as waiving
a point. But that is not so here. That is because the Wash-
ington Supreme Court has told us that, under state law,
counsel’s failure to object is without significant legal effect.
Ante, at 20 (opinion of the Court); ante, at 42 (STEVENS, J.,
dissenting); State v. Levy, 156 Wash. 2d 709, 719-720, 132
P. 3d 1076, 1080-1081 (2006). And that means we must treat
this case as if a proper objection had been made.

The majority continues to rely upon the statement, how-
ever, not as proving an objection, but as helping to demon-
strate courtroom “atmospherics,” such as facial expressions
or vocal hesitations or tones of voice sufficient to warrant
excusing Juror Z for cause. Ante, at 17-20, 21. But in my
view the majority reads too much into too little. What the
words “no objection” suggest is simply that defense counsel
did not have any objection. And to find more in those few
words treats them like a Rorschach blot, permitting a re-
viewing judge to affirm (or to reverse) the trial judge on no
more than the subjective view of the written record that the
appellate judge may take. Or, it simply offers a backdoor
way to avoid the effect of Washington’s procedural rule.
The latter would wrongly ignore Washington law. The for-
mer would too often make it impossible to obtain meaningful
review of silent records. There is no need, after all, to
stretch the significance of ordinary statements and thereby
to assume special atmospheries that support (or undercut) a
trial judge’s decision. Where special courtroom atmospher-
ics matter, a lawyer (or the judge) can always make appro-
priate remarks for the record.

Basing my conclusions, then, on the written record itself,
and in particular upon what Juror Z said in response to ques-
tions, I believe, for the reasons JUSTICE STEVENS sets forth
(and applying the Antiterrorism and Effective Death Penalty



46 UTTECHT ». BROWN

BREYER, J., dissenting

Act’s strict standard), that the trial judge’s decision to excuse
Juror Z was constitutionally erroneous and a new trial is
necessary.

For these reasons, I dissent.
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SAFECO INSURANCE COMPANY OF AMERICA
ET AL. v. BURR ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 06-84. Argued January 16, 2007—Decided June 4, 2007*

The Fair Credit Reporting Act (FCRA) requires notice to a consumer
subjected to “adverse action . .. based in whole or in part on any infor-
mation contained in a consumer [credit] report.” 15 U. S. C. § 1681m(a).
As applied to insurance companies, “adverse action” is “a denial or can-
cellation of, an increase in any charge for, or a reduction or other ad-
verse or unfavorable change in the terms of coverage or amount of, any
insurance, existing or applied for.” §1681a(k)(1)(B)(i). FCRA pro-
vides a private right of action against businesses that use consumer
reports but fail to comply. A negligent violation entitles a consumer to
actual damages, §1681o(a), and a willful one entitles the consumer to
actual, statutory, and even punitive damages, § 1681n(a).

Petitioners in No. 06-100 (GEICO) use an applicant’s credit score to
select the appropriate subsidiary insurance company and the particular
rate at which a policy may be issued. GEICO sends an adverse action
notice only if a neutral credit score would have put the applicant in a
lower priced tier or company; the applicant is not otherwise told if he
would have gotten better terms with a better credit score. Respondent
Edo’s credit score was taken into account when GEICO issued him a
policy, but GEICO sent no adverse action notice because his company
and tier placement would have been the same with a neutral score. Edo
filed a proposed class action, alleging willful violation of § 1681m(a) and
seeking statutory and punitive damages under § 1681n(a). The District
Court granted GEICO summary judgment, finding no adverse action
because the premium would have been the same had Edo’s credit history
not been considered. Petitioners in No. 06-84 (Safeco) also rely on
credit reports to set initial insurance premiums. Respondents Burr and
Massey—whom Safeco offered higher than the best rates possible with-
out sending adverse action notices—joined a proposed class action, al-
leging willful violation of § 1681m(a) and seeking statutory and punitive
damages under § 1681n(a). The District Court granted Safeco summary
judgment on the ground that offering a single, initial rate for insurance

*Together with No. 06-100, GEICO General Insurance Co. et al. v. Edo,
also on certiorari to the same court.
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cannot be “adverse action.” The Ninth Circuit reversed both judg-
ments. In GEICO’s case, it held that an adverse action occurs when-
ever a consumer would have received a lower rate had his consumer
report contained more favorable information. Since that would have
happened to Edo, GEICO’s failure to give notice was an adverse action.
The court also held that an insurer willfully fails to comply with FCRA
if it acts in reckless disregard of a consumer’s FCRA rights, remanding
for further proceedings on the reckless disregard issue. Relying on its
decision in GEICO’s case, the Ninth Circuit rejected the District Court’s
position in the Safeco case and remanded for further proceedings.

Held:

1. Willful failure covers a violation committed in reckless disregard
of the notice obligation. Where willfulness is a statutory condition of
civil liability, it is generally taken to cover not only knowing violations
of a standard, but reckless ones as well. See, e. g., McLaughlin v. Rich-
land Shoe Co., 486 U. S. 128, 133. This construction reflects common
law usage. The standard civil usage thus counsels reading § 1681n(a)’s
phrase “willfully fails to comply” as reaching reckless FCRA violations,
both on the interpretive assumption that Congress knows how this
Court construes statutes and expects it to run true to form, see Com-
missioner v. Keystone Consol. Industries, Inc., 508 U. S. 152, 159, and
under the rule that a common law term in a statute comes with a com-
mon law meaning, absent anything pointing another way, Beck v.
Prupis, 529 U. S. 494, 500-501. Petitioners claim that § 1681n(a)’s draft-
ing history points to a reading that liability attaches only to knowing
violations, but the text as finally adopted points to the traditional under-
standing of willfulness in the civil sphere. Their other textual and
structural arguments are also unpersuasive. Pp. 56-60.

2. Initial rates charged for new insurance policies may be adverse
actions. Pp. 60-67.

(a) Reading the phrase “increase in any charge for . . . any insur-
ance, existing or applied for,” § 1681a(k)(1)(B)(i), to include a disadvanta-
geous rate even with no prior dealing fits with the ambitious objective
of FCRA’s statement of purpose, which uses expansive terms to de-
scribe the adverse effects of unfair and inaccurate credit reporting and
the responsibilities of consumer reporting agencies. See §1681(a).
These descriptions do nothing to suggest that remedies for consumers
disadvantaged by unsound credit ratings should be denied to first-time
victims, and the legislative histories of both FCRA’s original enactment
and a 1996 amendment reveal no reason to confine attention to custom-
ers and businesses with prior dealings. Finally, nothing about insur-
ance contracts suggests that Congress meant to differentiate applicants
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from existing customers when it set the notice requirement; the newly
insured who gets charged more owing to an erroneous report is in the
same boat with the renewal applicant. Pp. 60-63.

(b) An increased rate is not “based in whole or in part on” a credit
report under § 1681m(a) unless the report was a necessary condition of
the increase. In common talk, “based on” indicates a but-for causal
relationship and thus a necessary logical condition. Though some tex-
tual arguments point another way, it makes more sense to suspect that
Congress meant to require notice and prompt a consumer challenge only
when the consumer would gain something if the challenge succeeded.
Pp. 63-64.

(c) In determining whether a first-time rate is a disadvantageous
increase, the baseline is the rate that the applicant would have received
had the company not taken his credit score into account (the “neutral
score” rate GEICO used in Edo’s case). That baseline comports with
the understanding that §1681m(a) notice is required only when the
credit report’s effect on the initial rate is necessary to put the consumer
in a worse position than other relevant facts would have decreed any-
way. Congress was more likely concerned with the practical question
whether the consumer’s rate actually suffered when his credit report
was taken into account than the theoretical question whether the con-
sumer would have gotten a better rate with the best possible credit
score, the baseline suggested by the Government and respondent-
plaintiffs. The Government’s objection to this reading is rejected. Al-
though the rate initially offered for new insurance is an “increase” call-
ing for notice if it exceeds the neutral rate, once a consumer has learned
that his credit report led the insurer to charge more, he need not be
told with each renewal if his rate has not changed. After initial dealing
between the consumer and the insurer, the baseline for “increase” is the
previous rate or charge, not the “neutral” baseline that applies at the
start. Pp. 64-67.

3. GEICO did not violate the statute, and while Safeco might have, it
did not act recklessly. Pp. 67-70.

(a) Because the initial rate GEICO offered Edo was what he would
have received had his credit score not been taken into account, GEICO
owed him no adverse action notice under § 1681m(a). Pp. 67-68.

(b) Even if Safeco violated FCRA when it failed to give Burr and
Massey notice on the mistaken belief that §1681m(a) did not apply to
initial applications, the company was not reckless. The common law
has generally understood “recklessness” in the civil liability sphere as
conduct violating an objective standard: action entailing “an unjustifia-
bly high risk of harm that is either known or so obvious that it should
be known.” Farmer v. Brennan, 511 U.S. 825, 836. There being no
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indication that Congress had something different in mind, there is no
reason to deviate from the common law understanding in applying the
statute. See Beck v. Prupis, supra, at 500-501. Thus, a company does
not act in reckless disregard of FCRA unless the action is not only a
violation under a reasonable reading of the statute, but shows that the
company ran a risk of violating the law substantially greater than the
risk associated with a reading that was merely careless. The negli-
gence/recklessness line need not be pinpointed here, for Safeco’s reading
of the statute, albeit erroneous, was not objectively unreasonable. Sec-
tion 1681a(k)(1)(B)(i) is silent on the point from which to measure “in-
crease,” and Safeco’s reading has a foundation in the statutory text and
a sufficiently convincing justification to have persuaded the District
Court to adopt it and rule in Safeco’s favor. Before these cases, no
court of appeals had spoken on the issue, and no authoritative guidance
has yet come from the Federal Trade Commission. Given this dearth
of guidance and the less-than-pellucid statutory text, Safeco’s reading
was not objectively unreasonable, and so falls well short of raising the
“unjustifiably high risk” of violating the statute necessary for reckless
liability. Pp. 68-70.

No. 06-84, 140 Fed. Appx. 746; No. 06-100, 435 F. 3d 1081, reversed and
remanded.

SOUTER, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and KENNEDY and BREYER, JJ., joined, in which SCALIA, J., joined as to
all but footnotes 11 and 15, in which THOMAS and ALITO, JJ., joined as to
all but Part II1-A, and in which STEVENS and GINSBURG, JJ., joined as to
Parts I, I, III-A, and IV-B. STEVENS, J,, filed an opinion concurring in
part and concurring in the judgment, in which GINSBURG, J., joined, post,
p. 71. THOMAS, J., filed an opinion concurring in part, in which ALIro, J.,
joined, post, p. 73.

Maureen E. Mahoney argued the cause for petitioners in
both cases. On the briefs in No. 06-84 were Michael K. Kel-
logg, Sean A. Lev, Michael P. Kenny, Cari K. Dawson,
Susan H. Ephron, and Lisa E. Lear. With Ms. Mahoney on
the briefs in No. 06-100 were Richard P. Bress, Robert D.
Allen, Meloney Cargil Perry, Jay F. Utley, and Brandon
P. Long.

Patricia A. Millett argued the cause for the United States
as amicus curiae in both cases. With her on the brief were
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Counsel

Solicitor General Clement, Deputy Solicitor General
Hungar, John F. Daly, and Lawrence DeMille-Wagman.

Scott A. Shorr argued the cause for respondents in both
cases. With him on the brief were Robert A. Shlachter,
Steve D. Larson, and Scott L. Nelson.t

TBriefs of amici curiae urging reversal in both cases were filed for the
American Insurance Association by Seth P. Waxman, Noah A. Levine, J.
Stephen Zielezienski, and Allan J. Stein,; for the Consumer Data Industry
Association by Anne P. Fortney; for Farmers Insurance Co. of Oregon
et al. by Theodore J. Boutrous, Jr., Gail E. Lees, Mark A. Perry, William
E. Thomson, Christopher Chorba, Barnes H. Ellis, and James N. West-
wood, for the Financial Services Roundtable et al. by L. Richard Fischer,
Beth S. Brinkmamnn, Seth M. Galanter, Robin S. Conrad, and Shane Bren-
nan; for Ford Motor Co. by David G. Leitch, John M. Thomas, Walter
Dellinger, and Matthew M. Shors; for the Freedomworks Foundation by
Gene C. Schaerr, Steffen N. Johnson, and Linda T. Coberly; for Mortgage
Insurance Cos. of America et al. by Thomas M. Hefferon, Richard M.
Wymner, Joseph F. Yenouskas, and Jeremiah S. Buckley; for the National
Association of Mutual Insurance Cos. by Sheila L. Birnbaum, Barbara
Wrubel, Douglas W. Dunham, and Ellen P. Quackenbos; for the Property
Casualty Insurers Association of America by Susan M. Popik and Merri
A. Baldwin; for Trans Union LLC by Michael O’Neil and Roger L. Long-
tin, and for the Washington Legal Foundation by Daniel J Popeo and
Richard A. Samp.

Briefs of amict curiae urging affirmance in both cases were filed for the
State of Oregon et al. by Hardy Myers, Attorney General of Oregon, Peter
Shepherd, Deputy Attorney General, Mary H. Williams, Solicitor Gen-
eral, and Kaye E. McDonald, Assistant Attorney General, by Eugene
A. Adams, Interim Attorney General of the District of Columbia, and by
the Attorneys General for their respective States as follows: Terry God-
dard of Arizona, Mike Beebe of Arkansas, Carl C. Danberg of Delaware,
Mark J. Bennett of Hawaii, Lisa Madigan of Illinois, Tom Miller of Towa,
J. Joseph Curran, Jr., of Maryland, Mike Hatch of Minnesota, Jeremiah
W. (Jay) Nixon of Missouri, Mike McGrath of Montana, Eliot Spitzer of
New York, Jim Petro of Ohio, W. A. Drew Edmondson of Oklahoma,
Henry McMaster of South Carolina, Larry Long of South Dakota, Robert
E. Cooper, Jr., of Tennessee, Mark L. Shurtleff of Utah, William H. Sor-
rell of Vermont, Darrell V. McGraw, Jr., of West Virginia, Peggy A. Lau-
tenschlager of Wisconsin, and Patrick J. Crank of Wyoming; for Insurance
Commissioners of the State of Delaware et al. by Patrick T. Ryan, Jeanie
Kunkle Vaudt, Assistant Attorney General of Iowa, John W. Campbell,
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JUSTICE SOUTER delivered the opinion of the Court.*

The Fair Credit Reporting Act (FCRA or Act) requires
notice to any consumer subjected to “adverse action . . .
based in whole or in part on any information contained in a
consumer [credit] report.” 15 U.S.C. §1681m(a). Anyone
who “willfully fails” to provide notice is civilly liable to the
consumer. §168In(a). The questions in these consolidated
cases are whether willful failure covers a violation com-
mitted in reckless disregard of the notice obligation, and, if
so, whether petitioners Safeco and GEICO committed reck-
less violations. We hold that reckless action is covered, that
GEICO did not violate the statute, and that while Safeco
might have, it did not act recklessly.

I

A

Congress enacted FCRA in 1970 to ensure fair and accu-
rate credit reporting, promote efficiency in the banking sys-
tem, and protect consumer privacy. See 84 Stat. 1128, 15
U.S. C. §1681; TRW Inc. v. Andrews, 534 U. S. 19, 23 (2001).
The Act requires, among other things, that “any person [who]
takes any adverse action with respect to any consumer that
is based in whole or in part on any information contained in
a consumer report” must notify the affected consumer.! 15

Johm H. Clough, Michael W. Ridgeway, Rob McKenna, Attorney General
of Washington, and Christina Beusch, Assistant Attorney General of
Washington; and for the National Consumer Law Center, Inc., et al. by
Richard J. Rubin, Joanne S. Faulkner, and Elizabeth D. De Armond.

*JUSTICE SCALIA joins all but footnotes 11 and 15 of this opinion.

1So far as it matters here, the Act defines “consumer report” as “any
written, oral, or other communication of any information by a con-
sumer reporting agency bearing on a consumer’s credit worthiness, credit
standing, [or] credit capacity . . . which is used or expected to be used
or collected in whole or in part for the purpose of serving as a factor in
establishing the consumer’s eligibility for . . . credit or insurance to be
used primarily for personal, family, or household purposes.” 15 U.S. C.
§1681a(d)(1) (footnote omitted). The scope of this definition is not at
issue.
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U.S. C. §1681m(a). The notice must point out the adverse
action, explain how to reach the agency that reported on the
consumer’s credit, and tell the consumer that he can get a
free copy of the report and dispute its accuracy with the
agency. Ibid. As it applies to an insurance company, “ad-
verse action” is “a denial or cancellation of, an increase in
any charge for, or a reduction or other adverse or unfavor-
able change in the terms of coverage or amount of, any insur-
ance, existing or applied for.” §1681a(k)(1)(B)(@).

FCRA provides a private right of action against busi-
nesses that use consumer reports but fail to comply. If a
violation is negligent, the affected consumer is entitled to
actual damages. §1681o(a) (2000 ed., Supp. IV). If willful,
however, the consumer may have actual damages, or statu-
tory damages ranging from $100 to $1,000, and even punitive
damages. §1681n(a) (2000 ed.).

B

Petitioner GEICO? writes auto insurance through four
subsidiaries: GEICO General, which sells “preferred” poli-
cies at low rates to low-risk customers; Government Employ-
ees, which also sells “preferred” policies, but only to govern-
ment employees; GEICO Indemnity, which sells standard
policies to moderate-risk customers; and GEICO Casualty,
which sells nonstandard policies at higher rates to high-risk
customers. Potential customers call a toll-free number an-
swered by an agent of the four affiliates, who takes informa-
tion and, with permission, gets the applicant’s credit score.?

2The specific petitioners are subsidiary companies of the GEICO Corpo-
ration; for the sake of convenience, we call them “GEICO” collectively.

3The Act defines a “credit score” as “a numerical value or a categoriza-
tion derived from a statistical tool or modeling system used by a person
who makes or arranges a loan to predict the likelihood of certain credit
behaviors, including default.” 15 U. S. C. §1681g(f)(2)(A) (2000 ed., Supp.
IV). Under its contract with its credit information providers, GEICO
learned credit scores and facts in the credit reports that significantly



54 SAFECO INS. CO. OF AMERICA ». BURR

Opinion of the Court

This information goes into GEICO’s computer system, which
selects any appropriate company and the particular rate at
which a policy may be issued.

For some time after FCRA went into effect, GEICO sent
adverse action notices to all applicants who were not offered
“preferred” policies from GEICO General or Government
Employees. GEICO changed its practice, however, after a
method to “neutralize” an applicant’s credit score was de-
vised: the applicant’s company and tier placement is com-
pared with the company and tier placement he would have
been assigned with a “neutral” credit score, that is, one cal-
culated without reliance on credit history.* Under this new
scheme, it is only if using a neutral credit score would have
put the applicant in a lower priced tier or company that
GEICO sends an adverse action notice; the applicant is not
otherwise told if he would have gotten better terms with a
better credit score.

Respondent Ajene Edo applied for auto insurance with
GEICO. After obtaining Edo’s credit score, GEICO offered
him a standard policy with GEICO Indemnity (at rates
higher than the most favorable), which he accepted. Be-
cause Edo’s company and tier placement would have been
the same with a neutral score, GEICO did not give Edo an
adverse action notice. Edo later filed this proposed class ac-
tion against GEICO, alleging willful failure to give notice in
violation of § 1681m(a); he claimed no actual harm, but sought
statutory and punitive damages under § 1681n(a). The Dis-
trict Court granted summary judgment for GEICO, finding

influenced the scores, but did not have access to the credit reports
themselves.

4 A number of States permit the use of such “neutral” credit scores to
ensure that consumers with thin or unidentifiable credit histories are not
treated disadvantageously. See, e. g., N. Y. Ins. Law Ann. §§2802(e), (e)(1)
(West 2006) (generally prohibiting an insurer from “consider[ing] an ab-
sence of credit information,” but allowing it to do so if it “treats the con-
sumer as if the applicant or insured had neutral credit information, as
defined by the insurer”).
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there was no adverse action when “the premium charged to
[Edo] . . . would have been the same even if GEICO Indem-
nity did not consider information in [his] consumer credit his-
tory.” Edo v. GEICO Casualty Co., CV 02-678-BR, 2004
U. S. Dist. LEXIS 28522, *12 (D. Ore., Feb. 23, 2004), App.
to Pet. for Cert. in No. 06-100, p. 46a.

Like GEICO, petitioner Safeco® relies on credit reports
to set initial insurance premiums,® as it did for respondents
Charles Burr and Shannon Massey, who were offered higher
rates than the best rates possible. Safeco sent them no
adverse action notices, and they later joined a proposed
class action against the company, alleging willful violation
of §1681m(a) and seeking statutory and punitive damages
under §1681n(a). The District Court ordered summary
judgment for Safeco, on the understanding that offering a
single, initial rate for insurance cannot be “adverse action.”

The Court of Appeals for the Ninth Circuit reversed both
judgments. In GEICO’s case, it held that whenever a con-
sumer “would have received a lower rate for his insurance
had the information in his consumer report been more favor-
able, an adverse action has been taken against him.” Reyn-
olds v. Hartford Financial Servs. Group, Inc., 435 F. 3d
1081, 1093 (2006). Since a better credit score would have
placed Edo with GEICO General, not GEICO Indemnity, the
appeals court held that GEICO’s failure to give notice was
an adverse action.

The Ninth Circuit also held that an insurer “willfully” fails
to comply with FCRA if it acts with “reckless disregard” of
a consumer’s rights under the Act. Id., at 1099. It ex-
plained that a company would not be acting recklessly if it
“diligently and in good faith attempted to fulfill its statutory

5 Again, the actual petitioners are subsidiary companies, of Safeco Cor-
poration in this case; for convenience, we call them “Safeco” collectively.

5The parties do not dispute that the credit scores and credit reports
relied on by GEICO and Safeco are “consumer reports” under 15 U. S. C.
§1681a(d)(1).
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obligations” and came to a “tenable, albeit erroneous, inter-
pretation of the statute.” Ibid. The court went on to say
that “a deliberate failure to determine the extent of its obli-
gations” would not ordinarily escape liability under § 1681n,
any more than “reliance on creative lawyering that provides
indefensible answers.” [Ibid. Because the court believed
that the enquiry into GEICO’s reckless disregard might turn
on undisclosed circumstances surrounding GEICO’s revision
of its notification policy, the Court of Appeals remanded the
company’s case for further proceedings.”

In the action against Safeco, the Court of Appeals rejected
the District Court’s position, relying on its reasoning in
GEICO’s case (where it had held that the notice requirement
applies to a single statement of an initial charge for a new
policy). Spano v. Safeco Corp., 140 Fed. Appx. 746 (2005).
The Court of Appeals also rejected Safeco’s argument that
its conduct was not willful, again citing the GEICO case, and
remanded for further proceedings.

We consolidated the two matters and granted certiorari to
resolve a conflict in the Circuits as to whether §1681n(a)
reaches reckless disregard of FCRA’s obligations,® and to
clarify the notice requirement in §1681m(a). 548 U. S. 942
(2006). We now reverse in both cases.

II

GEICO and Safeco argue that liability under § 1681n(a) for
“willfully failling] to comply” with FCRA goes only to acts

"Prior to issuing its final opinion in this case, the Court of Appeals had
issued, then withdrawn, two opinions in which it held that GEICO had
“willfully” violated FCRA as a matter of law. Reynolds v. Hartford Fi-
nancial Servs. Group, Inc., 416 F. 3d 1097 (CA9 2005); Reynolds v. Hart-
ford Financial Servs. Group, Inc., 426 F. 3d 1020 (CA9 2005).

8 Compare, e. g., Cushman v. Trans Union Corp., 115 F. 3d 220, 227 (CA3
1997) (adopting the “reckless disregard” standard), with Wantz v. Exper-
iam Information Solutions, 386 F. 3d 829, 834 (CA7 2004) (construing
“willfully” to require that a user “knowingly and intentionally violate the
Act”); Phillips v. Grendahl, 312 F. 3d 357, 368 (CA8 2002) (same).
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known to violate the Act, not to reckless disregard of stat-
utory duty, but we think they are wrong. We have said
before that “willfully” is a “word of many meanings whose
construction is often dependent on the context in which it
appears,” Bryan v. United States, 524 U. S. 184, 191 (1998)
(internal quotation marks omitted); and where willfulness is
a statutory condition of civil liability, we have generally
taken it to cover not only knowing violations of a standard,
but reckless ones as well, see McLaughlin v. Richland Shoe
Co., 486 U. S. 128, 132-133 (1988) (“willful,” as used in a limi-
tation provision for actions under the Fair Labor Standards
Act, covers claims of reckless violation); Trans World Air-
lines, Inc. v. Thurston, 469 U. S. 111, 125-126 (1985) (same,
as to a liquidated damages provision of the Age Discrimina-
tion in Employment Act of 1967); cf. United States v. Illinois
Central R. Co., 303 U. S. 239, 242-243 (1938) (“willfully,” as
used in a civil penalty provision, includes “‘conduct marked
by careless disregard whether or not one has the right so
to act’” (quoting United States v. Murdock, 290 U. S. 389,
395 (1933))). This construction reflects common law usage,
which treated actions in “reckless disregard” of the law as
“willful” violations. See W. Keeton, D. Dobbs, R. Keeton, &
D. Owen, Prosser and Keeton on Law of Torts §34, p. 212
(5th ed. 1984) (hereinafter Prosser and Keeton) (“Although
efforts have been made to distinguish” the terms “willful,”
“wanton,” and “reckless,” “such distinctions have consist-
ently been ignored, and the three terms have been treated
as meaning the same thing, or at least as coming out at the
same legal exit”). The standard civil usage thus counsels
reading the phrase “willfully fails to comply” in § 1681n(a) as
reaching reckless FCRA violations,” and this is so both on

91t is different in the criminal law. When the term “willful” or “will-
fully” has been used in a criminal statute, we have regularly read the
modifier as limiting liability to knowing violations. See Ratzlafv. United
States, 510 U. S. 135, 137 (1994); Bryan v. United States, 524 U. S. 184,
191-192 (1998); Cheek v. United States, 498 U. S. 192, 200-201 (1991). This
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the interpretive assumption that Congress knows how we
construe statutes and expects us to run true to form, see
Commissioner v. Keystone Consol. Industries, Inc., 508 U. S.
152, 159 (1993), and under the general rule that a common
law term in a statute comes with a common law meaning,
absent anything pointing another way, Beck v. Prupis, 529
U. S. 494, 500-501 (2000).

GEICO and Safeco argue that Congress did point to some-
thing different in FCRA, by a drafting history of § 1681n(a)
said to show that liability was supposed to attach only to
knowing violations. The original version of the Senate bill
that turned out as FCRA had two standards of liability to
vietims: grossly negligent violation (supporting actual dam-
ages) and willful violation (supporting actual, statutory, and
punitive damages). S. 823, 91st Cong., 1st Sess., §1 (1969).
GEICO and Safeco argue that since a “gross negligence”
standard is effectively the same as a “reckless disregard”
standard, the original bill’s “willfulness” standard must have
meant a level of culpability higher than “reckless disregard,”
or there would have been no requirement to show a different
state of mind as a condition of the potentially much greater
liability; thus, “willfully fails to comply” must have referred
to a knowing violation. Although the gross negligence
standard was reduced later in the legislative process to sim-
ple negligence (as it now appears in § 16810), the provision

reading of the term, however, is tailored to the criminal law, where it is
characteristically used to require a criminal intent beyond the purpose
otherwise required for guilt, Ratzlaf, supra, at 136-137; or an additional
“‘pbad purpose,”” Bryan, supra, at 191; or specific intent to violate a known
legal duty created by highly technical statutes, Cheek, supra, at 200-201.
Thus we have consistently held that a defendant cannot harbor such crimi-
nal intent unless he “acted with knowledge that his conduct was unlawful.”
Bryan, supra, at 193. Civil use of the term, however, typically presents
neither the textual nor the substantive reasons for pegging the threshold
of liability at knowledge of wrongdoing. Cf. Farmer v. Brennan, 511 U. S.
825, 836-837 (1994) (contrasting the different uses of the term “reckless-
ness” in civil and criminal contexts).
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for willful liability remains unchanged and so must require
knowing action, just as it did originally in the draft of
§1681n.

Perhaps. But Congress may have scaled the standard for
actual damages down to simple negligence because it thought
gross negligence, being like reckless action, was covered by
willfulness. Because this alternative reading is possible,
any inference from the drafting sequence is shaky, and cer-
tainly no match for the following clue in the text as finally
adopted, which points to the traditional understanding of
willfulness in the civil sphere.

The phrase in question appears in the preamble sentence
of §1681n(a): “Any person who willfully fails to comply with
any requirement imposed under this subchapter with respect
to any consumer is liable to that consumer . ...” Then come
the details, in paragraphs (1)(A) and (1)(B), spelling out two
distinct measures of damages chargeable against the willful
violator. As a general matter, the consumer may get either
actual damages or “damages of not less than $100 and not
more than $1,000.” §1681n(a)(1)(A). But where the of-
fender is liable “for obtaining a consumer report under false
pretenses or knowingly without a permissible purpose,” the
statute sets liability higher: “actual damages . . . or $1,000,
whichever is greater.” §1681n(a)(1)(B).

If the companies were right that “willfully” limits liability
under §1681n(a) to knowing violations, the modifier “know-
ingly” in § 1681n(a)(1)(B) would be superfluous and incongru-
ous; it would have made no sense for Congress to condition
the higher damages under § 1681n(a) on knowingly obtaining
a report without a permissible purpose if the general thresh-
old of any liability under the section were knowing miscon-
duct. If, on the other hand, “willfully” covers both knowing
and reckless disregard of the law, knowing violations are sen-
sibly understood as a more serious subcategory of willful
ones, and both the preamble and the subsection have distinct
jobs to do. See United States v. Menasche, 348 U. S. 528,
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538-539 (1955) (“‘[Glive effect, if possible, to every clause
and word of a statute’” (quoting Montclair v. Ramsdell, 107
U. S. 147, 152 (1883))).

The companies make other textual and structural argu-
ments for their view, but none is persuasive. Safeco thinks
our reading would lead to the absurd result that one could,
with reckless disregard, knowingly obtain a consumer report
without a permissible purpose. But this is not so; action
falling within the knowing subcategory does not simul-
taneously fall within the reckless alternative. Then both
GEICO and Safeco argue that the reference to acting “know-
ingly and willfully” in FCRA’s criminal enforcement provi-
sions, §§1681q and 1681r, indicates that “willfully” cannot
include recklessness. But we are now on the criminal side
of the law, where the paired modifiers are often found, see,
e.g., 18 U.S. C. §1001 (2000 ed. and Supp. IV) (false state-
ments to federal investigators); 20 U. S. C. §1097(a) (embez-
zlement of student loan funds); 18 U. S. C. §1542 (2000 ed.
and Supp. IV) (false statements in a passport application).
As we said before, in the criminal law “willfully” typically
narrows the otherwise sufficient intent, making the govern-
ment prove something extra, in contrast to its civil law
usage, giving a plaintiff a choice of mental states to show in
making a case for liability, see n. 9, supra. The vocabulary
of the criminal side of FCRA is consequently beside the point
in construing the civil side.

III
A

Before getting to the claims that the companies acted reck-
lessly, we have the antecedent question whether either com-
pany violated the adverse action notice requirement at all.
In both cases, respondent-plaintiffs’ claims are premised on
initial rates charged for new insurance policies, which are
not “adverse” actions unless quoting or charging a first-time
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premium is “an increase in any charge for . .. any insurance,
existing or applied for.” 15 U. S. C. §1681a(k)(1)(B)(i).

In Safeco’s case, the District Court held that the initial
rate for a new insurance policy cannot be an “increase” be-
cause there is no prior dealing. The phrase “increase in any
charge for . . . insurance” is readily understood to mean a
change in treatment for an insured, which assumes a previ-
ous charge for comparison. See Webster’s New Interna-
tional Dictionary 1260 (2d ed. 1957) (defining “increase” as
“lalddition or enlargement in size, extent, quantity, num-
ber, intensity, value, substance, ete.; augmentation; growth;
multiplication”). Since the District Court understood “in-
crease” to speak of change just as much as of comparative
size or quantity, it reasoned that the statute’s “increase”
never touches the initial rate offer, where there is no change.

The Government takes the part of the Court of Appeals in
construing “increase” to reach a first-time rate. It says that
regular usage of the term is not as narrow as the District
Court thought: the point from which to measure difference
can just as easily be understood without referring to prior
individual dealing. The Government gives the example of a
gas station owner who charges more than the posted price
for gas to customers he does not like; it makes sense to say
that the owner increases the price and that the driver pays
an increased price, even if he never pulled in there for gas
before. See Brief for United States as Amicus Curiae 26.*°
The Government implies, then, that reading “increase” re-
quires a choice, and the chosen reading should be the broad
one in order to conform to what Congress had in mind.

10 Since the posted price seems to be addressed to the world in general,
one could argue that the increased gas price is not the initial quote. But
the same usage point can be made with the example of the clothing model
who gets a call from a ritzy store after posing for a discount retailer. If
she quotes a higher fee, it would be natural to say that the uptown store
will have to pay the “increase” to have her in its ad.
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We think the Government’s reading has the better fit with
the ambitious objective set out in the Act’s statement of pur-
pose, which uses expansive terms to describe the adverse
effects of unfair and inaccurate credit reporting and the re-
sponsibilities of consumer reporting agencies. See §1681(a)
(inaccurate reports “directly impair the efficiency of the
banking system”; unfair reporting methods undermine public
confidence “essential to the continued functioning of the
banking system”; need to “insure” that reporting agencies
“exercise their grave responsibilities” fairly, impartially, and
with respect for privacy). The descriptions of systemic
problem and systemic need as Congress saw them do nothing
to suggest that remedies for consumers placed at a disadvan-
tage by unsound credit ratings should be denied to first-time
victims, and the legislative histories of FCRA’s original en-
actment and of the 1996 amendment reveal no reason to con-
fine attention to customers and businesses with prior deal-
ings. Quite the contrary.!’ Finally, there is nothing about
insurance contracts to suggest that Congress might have
meant to differentiate applicants from existing customers
when it set the notice requirement; the newly insured who
gets charged more owing to an erroneous report is in the
same boat with the renewal applicant.’>? We therefore hold

11 See S. Rep. No. 91-517, p. 7 (1969) (“Those who . . . charge a higher
rate for credit or insurance wholly or partly because of a consumer report
must, upon written request, so advise the consumer . . . ”); S. Rep.
No. 103-209, p. 4 (1993) (adverse action notice is required “any time the
permissible use of a report results in an outcome adverse to the interests
of the consumer”); H. R. Rep. No. 103-486, p. 26 (1994) (“[W]henever a
consumer report is obtained for a permissible purpose . . ., any action
taken based on that report that is adverse to the interests of the consumer
triggers the adverse action notice requirements”).

2Tn fact, notice in the context of an initially offered rate may be of
greater significance than notice in the context of a renewal rate; if, for
instance, insurance is offered on the basis of a single, long-term guaran-
teed rate, a consumer who is not given notice during the initial application
process may never have an opportunity to learn of any adverse treatment.
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that the “increase” required for “adverse action,” 15 U. S. C.
§1681a(k)(1)(B)(i), speaks to a disadvantageous rate even
with no prior dealing; the term reaches initial rates for
new applicants.

B

Although offering the initial rate for new insurance can
be an “adverse action,” respondent-plaintiffs have another
hurdle to clear, for § 1681m(a) calls for notice only when the
adverse action is “based in whole or in part on” a credit re-
port. GEICO argues that in order to have adverse action
“based on” a credit report, consideration of the report must
be a necessary condition for the increased rate. The Gov-
ernment and respondent-plaintiffs do not explicitly take a
position on this point.

To the extent there is any disagreement on the issue, we
accept GEICO’s reading. In common talk, the phrase
“pbased on” indicates a but-for causal relationship and thus a
necessary logical condition. Under this most natural read-
ing of §1681m(a), then, an increased rate is not “based in
whole or in part on” the credit report unless the report was
a necessary condition of the increase.

As before, there are textual arguments pointing another
way. The statute speaks in terms of basing the action “in
part” as well as wholly on the credit report, and this phras-
ing could mean that adverse action is “based on” a credit
report whenever the report was considered in the rate-
setting process, even without being a necessary condition for
the rate increase. But there are good reasons to think Con-
gress preferred GEICO’s necessary-condition reading.

If the statute has any claim to lucidity, not all “adverse
actions” require notice, only those “based . . . on” information
in a credit report. Since the statute does not explicitly call
for notice when a business acts adversely merely after con-
sulting a report, conditioning the requirement on action
“based . . . on” a report suggests that the duty to report
arises from some practical consequence of reading the re-



64 SAFECO INS. CO. OF AMERICA ». BURR

Opinion of the Court

port, not merely some subsequent adverse occurrence that
would have happened anyway. If the credit report has no
identifiable effect on the rate, the consumer has no immedi-
ately practical reason to worry about it (unless he has the
power to change every other fact that stands between him-
self and the best possible deal); both the company and the
consumer are just where they would have been if the com-
pany had never seen the report.’* And if examining reports
that make no difference was supposed to trigger a reporting
requirement, it would be hard to find any practical point in
imposing the “based . . . on” restriction. So it makes more
sense to suspect that Congress meant to require notice and
prompt a challenge by the consumer only when the consumer
would gain something if the challenge succeeded.'

C

To sum up, the difference required for an increase can be
understood without reference to prior dealing (allowing a

B For instance, if a consumer’s driving record is so poor that no insurer
would give him anything but the highest possible rate regardless of his
credit report, whether or not an insurer happened to look at his credit
report should have no bearing on whether the consumer must receive no-
tice, since he has not been treated differently as a result of it.

14 The history of the Act provides further support for this reading. The
originally enacted version of the notice requirement stated: “Whenever . . .
the charge for . . . insurance is increased either wholly or partly because of
information contained in a consumer report . . ., the user of the consumer
report shall so advise the consumer . ...” 15 U.S.C. §1681m(a) (1976
ed.). The “because of” language in the original statute emphasized that
the consumer report must actually have caused the adverse action for the
notice requirement to apply. When Congress amended FCRA in 1996, it
sought to define “adverse action” with greater particularity, and thus split
the notice provision into two separate subsections. See 110 Stat. 3009-
426 to 3009-427, 3009-443 to 3009-444. In the revised version of
§1681m(a), the original “because of” phrasing changed to “based . .. on,”
but there was no indication that this change was meant to be a substantive
alteration of the statute’s scope.
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first-time applicant to sue), and considering the credit report
must be a necessary condition for the difference. The re-
maining step in determining a duty to notify in cases like
these is identifying the benchmark for determining whether
a first-time rate is a disadvantageous increase. And in deal-
ing with this issue, the pragmatic reading of “based . .. on”
as a condition necessary to make a practical difference car-
ries a helpful suggestion.

The Government and respondent-plaintiffs argue that the
baseline should be the rate that the applicant would have
received with the best possible credit score, while GEICO
contends it is what the applicant would have had if the com-
pany had not taken his credit score into account (the “neutral
score” rate GEICO used in Edo’s case). We think GEICO
has the better position, primarily because its “increase”
baseline is more comfortable with the understanding of cau-
sation just discussed, which requires notice under § 1681m(a)
only when the effect of the credit report on the initial rate
offered is necessary to put the consumer in a worse position
than other relevant facts would have decreed anyway. If
Congress was this concerned with practical consequences
when it adopted a “based . . . on” causation standard, it pre-
sumably thought in equally practical terms when it spoke of
an “increase” that must be defined by a baseline to measure
from. Congress was therefore more likely concerned with
the practical question whether the consumer’s rate actually
suffered when the company took his credit report into ac-
count than the theoretical question whether the consumer
would have gotten a better rate with perfect credit.!®

»While it might seem odd, under the current statutory structure, to
interpret the definition of “adverse action” (in § 1681a(k)(1)(B)(i)) in con-
junction with §1681m(a), which simply applies the notice requirement to
a particular subset of “adverse actions,” there are strong indications that
Congress intended these provisions to be construed in tandem. When
FCRA was initially enacted, the link between the definition of “adverse
action” and the notice requirement was clear, since “adverse action” was
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The Government objects that this reading leaves a loop-
hole, since it keeps first-time applicants who actually deserve
better-than-neutral credit scores from getting notice, even
when errors in credit reports saddle them with unfair rates.
This is true; the neutral-score baseline will leave some con-
sumers without a notice that might lead to discovering er-
rors. But we do not know how often these cases will occur,
whereas we see a more demonstrable and serious disadvan-
tage inhering in the Government’s position.

Since the best rates (the Government’s preferred baseline)
presumably go only to a minority of consumers, adopting the
Government’s view would require insurers to send slews of
adverse action notices; every young applicant who had yet to
establish a gilt-edged credit report, for example, would get
a notice that his charge had been “increased” based on his
credit report. We think that the consequence of sending out
notices on this scale would undercut the obvious policy be-
hind the notice requirement, for notices as common as these
would take on the character of formalities, and formalities
tend to be ignored. It would get around that new insurance
usually comes with an adverse action notice, owing to some
legal quirk, and instead of piquing an applicant’s interest
about the accuracy of his credit record, the commonplace no-
tices would mean just about nothing and go the way of junk
mail. Assuming that Congress meant a notice of adverse

defined within § 1681m(a). See 15 U. S. C. §1681m(a) (1976 ed.). Though
Congress eventually split the provision into two parts (with the definition
of “adverse action” now located at §1681a(k)(1)(B)(i)), the legislative his-
tory suggests that this change was not meant to alter Congress’s intent to
define “adverse action” in light of the notice requirement. See S. Rep.
No. 103-209, at 4 (“The Committee bill . . . defines an ‘adverse action’ as
any action that is adverse to the interests of the consumer and is based in
whole or in part on a consumer report”); H. R. Rep. No. 103-486, at 26
(“[Alny action based on [a consumer] report that is adverse to the interests
of the consumer triggers the adverse action notice requirements”).
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action to get some attention, we think the cost of closing the
loophole would be too high.

While on the subject of hypernotification, we should add a
word on another point of practical significance. Although
the rate initially offered for new insurance is an “increase”
calling for notice if it exceeds the neutral rate, did Congress
intend the same baseline to apply if the quoted rate remains
the same over a course of dealing, being repeated at each
renewal date?

We cannot believe so. Once a consumer has learned that
his credit report led the insurer to charge more, he has no
need to be told over again with each renewal if his rate has
not changed. For that matter, any other construction would
probably stretch the word “increase” more than it could bear.
Once the gas station owner had charged the customer the
above-market price, it would be strange to speak of the same
price as an increase every time the customer pulled in.
Once buyer and seller have begun a course of dealing, cus-
tomary usage does demand a change for “increase” to make
sense.’ Thus, after initial dealing between the consumer
and the insurer, the baseline for “increase” is the previous
rate or charge, not the “neutral” baseline that applies at
the start.

Iv

A

In GEICO’s case, the initial rate offered to Edo was the
one he would have received if his credit score had not been

16 Consider, too, a consumer who, at the initial application stage, had a
perfect credit score and thus obtained the best insurance rate, but, at the
renewal stage, was charged at a higher rate (but still lower than the rate
he would have received had his credit report not been taken into account)
solely because his credit score fell during the interim. Although the con-
sumer clearly suffered an “increase” in his insurance rate that was “based
on” his credit score, he would not be entitled to an adverse action notice
under the baseline used for initial applications.
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taken into account, and GEICO owed him no adverse action
notice under § 1681m(a).'”
B

Safeco did not give Burr and Massey any notice because it
thought § 1681m(a) did not apply to initial applications, a mis-
take that left the company in violation of the statute if Burr
and Massey received higher rates “based in whole or in part”
on their credit reports; if they did, Safeco would be liable to
them on a showing of reckless conduct (or worse). The first
issue we can forget, however, for although the record does
not reliably indicate what rates they would have obtained if
their credit reports had not been considered, it is clear
enough that if Safeco did violate the statute, the company
was not reckless in falling down in its duty.

While “the term recklessness is not self-defining,” the
common law has generally understood it in the sphere of civil
liability as conduct violating an objective standard: action
entailing “an unjustifiably high risk of harm that is either
known or so obvious that it should be known.”®  Farmer v.
Brennan, 511 U. S. 825, 836 (1994); see Prosser and Keeton

"We reject Edo’s alternative argument that GEICO’s offer of a stand-
ard insurance policy with GEICO Indemnity was an “adverse action” re-
quiring notice because it amounted to a “denial” of insurance through a
lower cost, “preferred” policy with GEICO General. See §168la(k)
(1)(B)(@) (defining “adverse action” to include a “denial . . . of . . . insur-
ance”). An applicant calling GEICO for insurance talks with a sales rep-
resentative who acts for all the GEICO companies. The record has no
indication that GEICO tells applicants about its corporate structure, or
that applicants request insurance from one of the several companies or
even know of their separate existence. The salesperson takes information
from the applicant and obtains his credit score, then either denies any
insurance or assigns him to one of the companies willing to provide it; the
other companies receive no application and take no separate action. This
way of accepting new business is clearly outside the natural meaning of
“denial” of insurance.

18 Unlike civil recklessness, criminal recklessness also requires subjec-
tive knowledge on the part of the offender. Brennan, 511 U. S., at 836-
837; ALI, Model Penal Code §2.02(2)(c) (1985).
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§34, at 213-214. The Restatement, for example, defines
reckless disregard of a person’s physical safety this way:

“The actor’s conduct is in reckless disregard of the
safety of another if he does an act or intentionally fails
to do an act which it is his duty to the other to do, know-
ing or having reason to know of facts which would lead
a reasonable man to realize, not only that his conduct
creates an unreasonable risk of physical harm to an-
other, but also that such risk is substantially greater
than that which is necessary to make his conduct negli-
gent.” 2 Restatement (Second) of Torts §500, p. 587
(1963-1964).

It is this high risk of harm, objectively assessed, that is the
essence of recklessness at common law. See Prosser and
Keeton §34, at 213 (recklessness requires “a known or obvi-
ous risk that was so great as to make it highly probable that
harm would follow”).

There being no indication that Congress had something
different in mind, we have no reason to deviate from the
common law understanding in applying the statute. See
Prupis, 529 U. S., at 500-501. Thus, a company subject to
FCRA does not act in reckless disregard of it unless the ac-
tion is not only a violation under a reasonable reading of the
statute’s terms, but shows that the company ran a risk of
violating the law substantially greater than the risk associ-
ated with a reading that was merely careless.

Here, there is no need to pinpoint the negligence/reck-
lessness line, for Safeco’s reading of the statute, albeit er-
roneous, was not objectively unreasonable. As we said,
§1681a(k)(1)(B)() is silent on the point from which to meas-
ure “increase.” On the rationale that “increase” presup-
poses prior dealing, Safeco took the definition as excluding
initial rate offers for new insurance, and so sent no adverse
action notices to Burr and Massey. While we disagree with
Safeco’s analysis, we recognize that its reading has a founda-
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tion in the statutory text, see supra, at 61, and a sufficiently
convincing justification to have persuaded the District Court
to adopt it and rule in Safeco’s favor.

This is not a case in which the business subject to the Act
had the benefit of guidance from the courts of appeals or the
Federal Trade Commission (F'TC) that might have warned it
away from the view it took. Before these cases, no court of
appeals had spoken on the issue, and no authoritative guid-
ance has yet come from the FTC! (which in any case has
only enforcement responsibility, not substantive rulemaking
authority, for the provisions in question, see 15 U.S.C.
§§1681s(a)(1), (e)). Cf. Saucier v. Katz, 533 U. S. 194, 202
(2001) (assessing, for qualified immunity purposes, whether
an action was reasonable in light of legal rules that were
“clearly established” at the time). Given this dearth of
guidance and the less-than-pellucid statutory text, Safeco’s
reading was not objectively unreasonable, and so falls well
short of raising the “unjustifiably high risk” of violating the
statute necessary for reckless liability.2

* * *

19 Respondent-plaintiffs point to a letter, written by an FTC staff mem-
ber to an insurance company lawyer, that suggests that an “adverse ac-
tion” occurs when “the applicant will have to pay more for insurance at
the inception of the policy than he or she would have been charged if the
consumer report had been more favorable.” Letter from Hannah A.
Stires to James M. Ball (Mar. 1, 2000), http:/www.ftc.gov/os/statutes/fera/
ballLhtm (as visited May 17, 2007, and available in Clerk of Court’s case
file). But the letter did not canvass the issue, and it explicitly indicated
that it was merely “an informal staff opinion . . . not binding on the Com-
mission.” Ibid.

20 Respondent-plaintiffs argue that evidence of subjective bad faith must
be taken into account in determining whether a company acted knowingly
or recklessly for purposes of §1681n(a). To the extent that they argue
that evidence of subjective bad faith can support a willfulness finding even
when the company’s reading of the statute is objectively reasonable, their
argument is unsound. Where, as here, the statutory text and relevant
court and agency guidance allow for more than one reasonable interpreta-
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The Court of Appeals correctly held that reckless disre-
gard of a requirement of FCRA would qualify as a willful
violation within the meaning of §1681n(a). But there was
no need for that court to remand the cases for factual devel-
opment. GEICO’s decision to issue no adverse action notice
to Edo was not a violation of §1681m(a), and Safeco’s mis-
reading of the statute was not reckless. The judgments of
the Court of Appeals are therefore reversed in both cases,
which are remanded for further proceedings consistent with
this opinion.

It is so ordered.

JUSTICE STEVENS, with whom JUSTICE GINSBURG joins,
concurring in part and concurring in the judgment.

While I join the Court’s judgment and Parts I, II, ITI-A,
and IV-B of the Court’s opinion, I disagree with the reason-
ing in Parts III-B and III-C, as well as with Part IV-A,
which relies on that reasoning.

An adverse action taken after reviewing a credit report
“is based in whole or in part on” that report within the mean-
ing of 15 U.S. C. §1681m(a). That is true even if the com-
pany would have made the same decision without looking at
the report, because what the company actually did is more
relevant than what it might have done. I find nothing in the
statute making the examination of a credit report a “neces-
sary condition” of any resulting increase. Ante, at 63. The
more natural reading is that reviewing a report is only a
sufficient condition.

tion, it would defy history and current thinking to treat a defendant who
merely adopts one such interpretation as a knowing or reckless violator.
Congress could not have intended such a result for those who followed
an interpretation that could reasonably have found support in the courts,
whatever their subjective intent may have been.

Both Safeco and GEICO argue that good-faith reliance on legal advice
should render companies immune to claims raised under §1681n(a).
While we do not foreclose this possibility, we need not address the issue
here in light of our present holdings.
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The Court’s contrary position leads to a serious anomaly.
As a matter of federal law, companies are free to adopt what-
ever “neutral” credit scores they want. That score need not
(and probably will not) reflect the median consumer credit
score. More likely, it will reflect a company’s assessment of
the creditworthiness of a run-of-the-mill applicant who lacks
a credit report. Because those who have yet to develop a
credit history are unlikely to be good credit risks, “neutral”
credit scores will in many cases be quite low. Yet under the
Court’s reasoning, only those consumers with credit scores
even lower than what may already be a very low “neutral”
score will ever receive adverse action notices.!

While the Court acknowledges that “the neutral-score
baseline will leave some consumers without a notice that
might lead to discovering errors,” ante, at 66, it finds this
unobjectionable because Congress was likely uninterested in
“the theoretical question whether the consumer would have
gotten a better rate with perfect credit,” ante, at 65.2 The
Court’s decision, however, disserves not only those consum-
ers with “gilt-edged credit report[s],” ante, at 66, but also
the much larger category of consumers with better-than-
“neutral” scores. I find it difficult to believe that Congress

1 Stranger still, companies that automatically disqualify consumers who
lack credit reports will never need to send any adverse action notices.
After all, the Court’s baseline is “what the applicant would have had if the
company had not taken his credit score into account,” ante, at 65, but from
such companies, what the applicant “would have had” is no insurance at
all. An offer of insurance at any price, however inflated by a poor and
perhaps incorrect credit score, will therefore never constitute an adverse
action.

2The Court also justifies its deviation from the statute’s text by reason-
ing that frequent adverse action notices would be ignored. See ante, at
66—67. To borrow a sentence from the Court’s opinion: “Perhaps.” Ante,
at 59. But rather than speculate about the likely effect of “hypernotifica-
tion,” ante, at 67, I would defer to the Solicitor General’s position, in-
formed by the Federal Trade Commission’s expert judgment, that consum-
ers by and large benefit from adverse action notices, however common.
See Brief for United States as Amicus Curiae 27-29.
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could have intended for a company’s unrestrained adoption
of a “neutral” score to keep many (if not most) consumers
from ever hearing that their credit reports are costing them
money. In my view, the statute’s text is amenable to a more
sensible interpretation.

JUSTICE THOMAS, with whom JUSTICE ALITO joins, con-
curring in part.

I agree with the Court’s disposition and most of its reason-
ing. Safeco did not send notices to new customers because
it took the position that the initial insurance rate it offered
a customer could not be an “increase in any charge for . . .
insurance” under 15 U. S. C. §1681a(k)(1)(B)(i). The Court
properly holds that regardless of the merits of this interpre-
tation, it is not an unreasonable one, and Safeco therefore
did not act willfully. Amnte, at 68-70. I do not join Part
III-A of the Court’s opinion, however, because it resolves
the merits of Safeco’s interpretation of §1681a(k)(1)(B)(i)—
an issue not necessary to the Court’s conclusion and not
briefed or argued by the parties.
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SOLE, SECRETARY, FLORIDA DEPARTMENT OF EN-
VIRONMENTAL PROTECTION, ET AL. v. WYNER ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 06-531. Argued April 17, 2007—Decided June 4, 2007

In private actions under 42 U. S. C. §1983, federal district courts may
“allow the prevailing party . .. a reasonable attorney’s fee as part of
the costs.” §1988(b). Plaintiff-respondent Wyner notified the Florida
Department of Environmental Protection (DEP), in mid-January 2003,
of her intention to create on Valentine’s Day, within MacArthur State
Beach Park, an antiwar artwork consisting of nude individuals assem-
bled into a peace sign. Responding on February 6, DEP informed
Wyner that her display would be lawful only if the participants complied
with Florida’s “Bathing Suit Rule,” which requires patrons of state
parks to wear, at a minimum, a thong and, if female, a bikini top. To
safeguard her display, and future nude expressive activities, against po-
lice interference, Wyner and a coplaintiff (collectively Wyner or plain-
tiff) sued Florida officials in the Federal District Court on February 12.
Invoking the First Amendment’s protection of expressive conduct,
Wyner requested immediate injunctive relief against interference with
the peace sign display and permanent injunctive relief against interfer-
ence with future activities similarly involving nudity. An attachment
to the complaint set out a 1995 settlement with DEP permitting Wyner
to stage a play with nude performers at MacArthur Beach provided the
area was screened off to shield beachgoers who did not wish to see the
play. Although disconcerted by the hurried character of the proceed-
ing, the District Court granted Wyner a preliminary injunction on Feb-
ruary 13, suggesting that a curtain or screen could satisfy the interests
of both the State and Wyner. The peace symbol display that took place
the next day was set up outside a barrier apparently put up by the
State. Once disassembled from the peace symbol formation, partici-
pants went into the water in the nude. Thereafter, Wyner pursued her
demand for a permanent injunction, noting that she intended to put on
another Valentine’s Day production at MacArthur Beach, again involv-
ing nudity. After discovery, both sides moved for summary judgment.
At a January 21, 2004 hearing, Wyner’s counsel acknowledged that the
participants had set up the peace symbol display in front of the barrier.
The court denied plaintiff’s motion for summary judgment and granted
defendants’ motion for summary final judgment. The deliberate failure
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of Wyner and her coparticipants to stay behind the screen at the 2003
Valentine’s Day display, the court concluded, demonstrated that the
Bathing Suit Rule’s prohibition of nudity was essential to protect the
visiting public. While Wyner ultimately failed to prevail on the merits,
the court added, she did obtain a preliminary injunction, and therefore
qualified as a prevailing party to that extent. Reasoning that the pre-
liminary injunction could not be revisited at the second stage of the
litigation because it had expired, the court awarded plaintiff counsel fees
covering the first phase of the litigation. The Florida officials appealed,
challenging both the preliminary injunction and the counsel fees award.
The Eleventh Circuit held first that defendants’ challenges to the pre-
liminary injunction were moot. The court then affirmed the counsel
fees award, reasoning that the preliminary order allowed Wyner to
present the peace symbol display unimpeded by adverse state action.

Held: Prevailing party status does not attend achievement of a prelimi-
nary injunction that is reversed, dissolved, or otherwise undone by the
final decision in the same case. Pp. 82-86.

(@) “The touchstone of the prevailing party inquiry,” this Court has
stated, is “the material alteration of the legal relationship of the parties
in a manner which Congress sought to promote in the fee statute.”
Texas State Teachers Assn. v. Garland Independent School Dist., 489
U.S. 782, 792-793. At the preliminary injunction stage, the court is
called upon to assess the probability of the plaintiff’s ultimate success
on the merits. The foundation for that assessment will be more or less
secure depending on the thoroughness of the exploration undertaken by
the parties and the court. In this case, the preliminary injunction hear-
ing was necessarily hasty and abbreviated. There was no time for dis-
covery, nor for adequate review of documents or preparation and pres-
entation of witnesses. The provisional relief granted expired before
appellate review could be gained, and the court’s threshold ruling would
have no preclusive effect in the continuing litigation, as both the District
Court and the Court of Appeals considered the preliminary injunction
moot once the display took place. The provisional relief’s tentative
character, in view of the continuation of the litigation to definitively
resolve the controversy, would have made a fee request at the initial
stage premature. Of controlling importance, the eventual ruling on the
merits for defendants, after both sides considered the case fit for final
adjudication, superseded the preliminary ruling. Wyner’s temporary
success rested on a premise—the understanding that a curtain or screen
would adequately serve Florida’s interest in shielding the public from
nudity—that the District Court, with the benefit of a fuller record, ulti-
mately rejected. Wyner contends that the preliminary injunction was
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not undermined by the subsequent merits adjudication because the deci-
sion to grant preliminary relief was an “as applied” ruling based on the
officials’ impermissible content-based administration of the Bathing Suit
Rule. But the District Court assumed content neutrality for purposes
of its preliminary order. The final decision in Wyner’s case rejected
the same claim she advanced in her preliminary injunction motion: that
the state law banning nudity in parks was unconstitutional as applied to
expressive, nonerotic nudity. At the end of the fray, Florida’s Bathing
Suit Rule remained intact. Wyner had gained no enduring “changfe]
[in] the legal relationship” between herself and the state officials she
sued. See id., at 792. Pp. 82-86.

(b) Wyner is not a prevailing party, for her initial victory was ephem-
eral. This Court expresses no view on whether, in the absence of a
final decision on the merits of a claim for permanent injunctive relief,
success in gaining a preliminary injunction may sometimes warrant an
award of counsel fees. It decides only that a plaintiff who gains a pre-
liminary injunction does not qualify for an award of counsel fees under
§1988(b) if the merits of the case are ultimately decided against her.
P. 86.

179 Fed. Appx. 566, reversed and remanded.

GINSBURG, J., delivered the opinion for a unanimous Court.

Virginia A. Seitz argued the cause for petitioners. With
her on the briefs were Carri S. Leininger and James O.
Williams, Jr.

Patricia A. Millett argued the cause for the United States
as amicus curiae urging reversal. With her on the brief
were Solicitor General Clement, Deputy Solicitor General
Garre, Michael Jay Singer, and Michael E. Robinson.

Seth M. Galanter argued the cause for respondents. With
him on the brief were Beth S. Brinkmann, Randall C. Mar-
shall, James K. Green, and Steven R. Shapiro.*

*Briefs of amici curiae urging reversal were filed for the Common-
wealth of Virginia et al. by Robert F. McDonnell, Attorney General of
Virginia, William C. Mims, Chief Deputy Attorney General, William E.
Thro, State Solicitor General, Stephen R. McCullough, Deputy State Solic-
itor General, and Dan Schweitzer, by Roberto J. Sdnchez-Ramos, Secre-
tary of Justice of Puerto Rico, and by the Attorneys General for their
respective States as follows: Troy King of Alabama, Talis J. Colberg of
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JUSTICE GINSBURG delivered the opinion of the Court.

For private actions brought under 42 U. S. C. §1983 and
other specified measures designed to secure civil rights, Con-
gress established an exception to the “American Rule” that
“the prevailing litigant is ordinarily not entitled to collect
[counsel fees] from the loser.” Alyeska Pipeline Service Co.
v. Wilderness Society, 421 U. S. 240, 247 (1975). That excep-
tion, codified in 42 U. S. C. §1988(b), authorizes federal dis-
trict courts, in their discretion, to “allow the prevailing party
. .. a reasonable attorney’s fee as part of the costs.” This
case presents a sole question: Does a plaintiff who gains a
preliminary injunction after an abbreviated hearing, but is
denied a permanent injunction after a dispositive adjudica-
tion on the merits, qualify as a “prevailing party” within the
compass of § 1988(h)?

Viewing the two stages of the litigation as discrete epi-
sodes, plaintiffs below, respondents here, maintain that they
prevailed at the preliminary injunction stage, and therefore

Alaska, Terry Goddard of Arizona, Dustin McDaniel of Arkansas, John
W. Suthers of Colorado, Thurbert E. Baker of Georgia, Mark J. Bennett of
Hawaii, Lisa Madigan of Illinois, Steve Carter of Indiana, Mike Cox of
Michigan, Jeremiah W. (Jay) Nixon of Missouri, George J. Chanos of Ne-
vada, Kelly A. Ayotte of New Hampshire, Wayne Stenehjem of North Da-
kota, Thomas W. Corbett, Jr., of Pennsylvania, Henry McMaster of South
Carolina, Larry Long of South Dakota, Robert E. Cooper, Jr., of Tennes-
see, Mark L. Shurtleff of Utah, Robert M. McKenna of Washington, Dar-
rell V. McGraw, Jr., of West Virginia, J. B. Van Hollen of Wisconsin, and
Patrick J. Crank of Wyoming; and for the National League of Cities et al.
by Richard Ruda and Lawrence Rosenthal.

Briefs of amici curiae urging affirmance were filed for Americans
United for Separation of Church and State et al. by Andrew J. Pincus,
Charles A. Rothfeld, Dana Berliner, John W. Whitehead, Giovanna Shay,
Ayesha N. Khan, Richard B. Katskee, Alex J. Luchenitser, Ronald A.
Lindsay, Brian Wolfman, Steven Schwartz, and Judith E. Schaeffer; for
the Brennan Center for Justice by Lawra W. Brill and Wendy R. Weiser;
for the Center for Individual Rights by Michael E. Rosman,; and for the
Chief Justice Earl Warren Institute on Race, Ethnicity and Diversity et al.
by Catherine R. Albiston.
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qualify for a fee award for their counsels’ efforts to obtain
that interim relief. Defendants below, petitioners here, re-
gard the case as a unit; they urge that a preliminary injunc-
tion holds no sway once fuller consideration yields rejection
of the provisional order’s legal or factual underpinnings.
We agree with the latter position and hold that a final
decision on the merits denying permanent injunctive relief
ordinarily determines who prevails in the action for purposes
of §1988(b). A plaintiff who achieves a transient victory at
the threshold of an action can gain no award under that
fee-shifting provision if, at the end of the litigation, her
initial success is undone and she leaves the courthouse
emptyhanded.
I

In mid-January 2003, plaintiff-respondent T. A. Wyner no-
tified the Florida Department of Environmental Protection
(DEP) of her intention to create on Valentine’s Day, Febru-
ary 14, 2003, within John D. MacArthur Beach State Park,
an antiwar artwork. The work would consist of nude indi-
viduals assembled into a peace sign. By letter dated Febru-
ary 6, DEP informed Wyner that her peace sign display
would be lawful only if the participants complied with the
“Bathing Suit Rule” set out in Fla. Admin. Code Ann. § 62D-
2.014(7)(b) (2005). That rule required patrons, in all areas
of Florida’s state parks, to wear, at a minimum, a thong and,
if female, a bikini top.!

To safeguard the Valentine’s Day display, and future ex-
pressive activities of the same order, against police interfer-
ence, Wyner filed suit in the United States District Court for
the Southern District of Florida on February 12, 2003. She
invoked the First Amendment’s protection of expressive con-
duct, and named as defendants the Secretary of DEP and

1The rule reads: “In every area of a park including bathing areas no
individual shall expose the human, male or female genitals, pubic area, the
entire buttocks or female breast below the top of the nipple, with less than
a fully opaque covering.” Fla. Admin. Code Ann. § 62D-2.014(7)(b) (2005).
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the Manager of MacArthur Beach Park.? Her complaint re-
quested immediate injunctive relief against interference
with the peace sign display, App. 18, and permanent injunc-
tive relief against interference with “future expressive activ-
ities that may include non-erotic displays of nude human bod-
ies,” 1d., at 19. An exhibit attached to the complaint set out
a May 12, 1995 Stipulation for Settlement with DEP. Id., at
22-23. That settlement had facilitated a February 19, 1996
play Wyner coordinated at MacArthur Beach, a production
involving nude performers. A term of the settlement pro-
vided that Wyner would “arrange for placement of a bolt of
cloth in a semi-circle around the area where the play [would]
be performed,” id., at 23, so that beachgoers who did not
wish to see the play would be shielded from the nude
performers.

The day after the complaint was filed, on February 13,
2003, the District Court heard Wyner’s emergency motion
for a preliminary injunction. Although disconcerted by the
hurried character of the proceeding, see id., at 37, 93, 95, the
court granted the preliminary injunction. “The choice,” the
court explained, “need not be either/or.” Wymner v. Struhs,
254 F. Supp. 2d 1297, 1303 (SD Fla. 2003). Pointing to the
May 1995 settlement laying out “agreed-upon manner re-
strictions,” the court determined that “[p]laintiff[’s] desired
expression and the interests of the state may both be satis-
fied simultaneously.” Ibid. In this regard, the court had
inquired of DEP’s counsel at the preliminary injunction hear-
ing: “Why wouldn’t the curtain or screen solve the problem
of somebody [who] doesn’t want to see . .. nudity? Seems
like that would solve [the] problem, wouldn’t it?” App. 86.
Counsel for DEP responded: “That’s an option. I don’t
think necessarily [defendants] would be opposed to that . ...”

2Wyner was joined by coplaintiff George Simon, who served as a vid-
eographer for expressive activities Wyner previously organized at MacAr-
thur Beach. See App. 13. For convenience, we refer to the coplaintiffs
collectively as Wyner or plaintiff.
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Ibid.; see id., at 74 (testimony of Chief of Operations for
Florida Park Service at the preliminary injunction hearing
that the Service’s counsel, on prior occasions, had advised:
“[T]f they go behind the screen and they liv[e] up to the
agreement then it’s okay. If they don’t go behind the screen
and they don’t live up to the agreement then it’s not okay.”).

The peace symbol display took place at MacArthur Beach
the next day. A screen was put up, apparently by the State,
as the District Court anticipated. See id., at 108. See also
id., at 94 (District Judge’s statement at the conclusion of the
preliminary injunction hearing: “I want to make it clear . . .
that the [preliminary] injunction doesn’t preclude the depart-
ment, if it chooses, from using . . . some sort of barrier . ...”).
But the display was set up outside the barrier, and partici-
pants, once disassembled from the peace symbol formation,
went into the water in the nude. See id., at 108; Deposition
of T. A. Wyner in Case No. 03-80103-CIV (SD Fla., Nov. 14,
2003), pp. 99-100.

Thereafter, Wyner pursued her demand for a permanent
injunction. Her counsel represented that on February 14,
2004, Wyner intended to put on another production at Mac-
Arthur Beach, again involving nudity. See App. 107. After
discovery, both sides moved for summary judgment. At the
hearing on the motions, held January 21, 2004, the District
Court asked Wyner’s counsel about the screen put up around
the preceding year’s peace symbol display. Counsel ac-
knowledged that the participants in that display ignored the
barrier and set up in front of the screen. Id., at 108.

A week later, having unsuccessfully urged the parties to
resolve the case as “[they] did before in [the 1995] settle-
ment,” id., at 143, the court denied plaintiff’s motion for sum-
mary judgment and granted defendants’ motion for summary
final judgment. The deliberate failure of Wyner and her co-
participants to remain behind the screen at the 2003 Valen-
tine’s Day display, the court concluded, demonstrated that
the Bathing Suit Rule’s prohibition of nudity was “no greater
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than is essential . . . to protect the experiences of the visiting
public.”  Wymner v. Struhs, Case No. 03-80103-CIV (SD Fla.,
Jan. 28, 2004) (Summary Judgment Order), App. to Pet. for
Cert. 42a. While Wyner ultimately failed to prevail on the
merits, the court added, she did obtain a preliminary injunc-
tion prohibiting police interference with the Valentine’s Day
2003 temporary art installation, id., at 45a, and therefore
qualified as a prevailing party to that extent, see Wymner v.
Struhs, Case No. 03-80103-CIV (SD Fla., Aug. 16, 2004)
(Omnibus Order), App. to Brief in Opposition 5a-13a. The
preliminary injunction could not be revisited at the second
stage of the litigation, the court noted, for it had “expired
on its own terms.” Id., at 4a. So reasoning, the court
awarded plaintiff counsel fees covering the first phase of
the litigation.

The Florida officials appealed, challenging both the order
granting a preliminary injunction and the award of counsel
fees. Wyner, however, pursued no appeal from the final
order denying a permanent injunction. The Court of Ap-
peals for the Eleventh Circuit held first that defendants’
challenges to the preliminary injunction were moot because
they addressed “a finite event that occurred and ended on a
specific, past date.” Wymner v. Struhs, 179 Fed. Appx. 566,
567, n. 1 (2006) (per curiam). The court then affirmed the
counsel fees award, reasoning that plaintiff had gained
through the preliminary injunction “the primary relief [she]
sought,” 7. e., the preliminary order allowed her to present
the peace symbol display unimpeded by adverse state action.
Id., at 569.

Wyner would not have qualified for an award of counsel
fees, the court recognized, had the preliminary injunction
rested on a mistake of law. Id., at 568, 569-570. But it was
“new developments,” the court said, id., at 569, not any legal
error, that accounted for her failure “to achieve actual suc-
cess on the merits at the permanent injunction stage,” id.,
at 569, n. 7. Plaintiff and others participating in the display,
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as Wyner’s counsel admitted, did not stay behind the barrier
at the peace symbol display, id., at 569; further, the court
noted, “a fair reading of the record show[ed] that [p]laintif[f]
had no intention of remaining behind a [barrier] during fu-
ture nude expressive works,” ibid. The likelihood of success
shown at the preliminary injunction stage, the court ex-
plained, id., at 569, n. 7, had been overtaken by the subse-
quent “demonstrat[ion] that the less restrictive alternative,”
1. e., a cloth screen or other barrier, “was not sufficient to
protect the government’s interest,” id., at 569. But that
demonstration, the court concluded, did not bar an award of
fees, because the “new facts” emerged only at the summary
judgment stage. Ibid. We granted certiorari, Struhs v.
Wyner, 549 U. S. 1162 (2007), and now reverse.

II

“The touchstone of the prevailing party inquiry,” this
Court has stated, is “the material alteration of the legal rela-
tionship of the parties in a manner which Congress sought
to promote in the fee statute.” Texas State Teachers Assn.
v. Garland Independent School Dist., 489 U. S. 782, 792-793
(1989). See Hewitt v. Helms, 482 U. S. 755, 760 (1987) (plain-
tiff must “receive at least some relief on the merits of
his claim before he can be said to prevail”); Maher v. Gagne,
448 U. S. 122, 129 (1980) (upholding fees where plaintiffs
settled and obtained a consent decree); cf. Buckhannon
Board & Care Home, Inc. v. West Virginia Dept. of Health
and Human Resources, 532 U. S. 598, 605 (2001) (precedent
“counsel[s] against holding that the term ‘prevailing party’
authorizes an award of attorney’s fees without a correspond-
ing alteration in the legal relationship of the parties”).? The

3 Buckhannon Board & Care Home, Inc. v. West Virginia Dept. of
Health and Human Resources, 532 U. S. 598, 600 (2001), held that the
term “prevailing party” in the fee-shifting provisions of the Fair Housing
Amendments Act of 1988 and the Americans with Disabilities Act of 1990
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petitioning state officials maintain that plaintiff here does
not satisfy that standard for, as a consequence of the final
summary judgment, “[t]he state law whose constitutionality
[Wyner] attacked[, 7. e., the Bathing Suit Rule,] remains valid
and enforceable today.” Brief for Petitioners 3. The Dis-
trict Court left no doubt on that score, the state officials
emphasize; ordering final judgment for defendants, the court
expressed, in the bottom line of its opinion, its “hope” that
plaintiff would continue to use the park, “albeit not in
the nude.” Summary Judgment Order, App. to Pet. for
Cert. 46a.

Wyner, on the other hand, urges that despite the denial of
a permanent injunction, she got precisely what she wanted
when she commenced this litigation: permission to create the
nude peace symbol without state interference. That fleeting
success, however, did not establish that she prevailed on the
gravamen of her plea for injunctive relief, 7. e., her charge
that the state officials had denied her and other participants
in the peace symbol display “the right to engage in constitu-
tionally protected expressive activities.” App. 18. Prevail-
ing party status, we hold, does not attend achievement of a
preliminary injunction that is reversed, dissolved, or other-
wise undone by the final decision in the same case.!

does not “includ[e] a party that has failed to secure a judgment on the
merits or a court-ordered consent decree, but has nonetheless achieved
the desired result because the lawsuit brought about a voluntary change
in the defendant’s conduct.” The dissent in Buckhannon would have
deemed such a plaintiff “prevailing,” not because of any temporary relief
gained (in that case, a consent stay pending litigation), but because the
lawsuit caused the State to amend its laws, terminating the controversy
between the parties, and permanently giving plaintiff the real-world out-
come it sought. See id., at 622, 624—-625 (opinion of GINSBURG, J.). Our
decision today is consistent with the views of both the majority and the
dissenters in Buckhannon.

4In resolving Wyner’s claim for counsel fees, we express no opinion on
the dimensions of the First Amendment’s protection for artworks that
involve nudity.
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At the preliminary injunction stage, the court is called
upon to assess the probability of the plaintiff’s ultimate suc-
cess on the merits. See, e. g., Ashcroft v. American Civil
Liberties Union, 542 U. S. 656, 666 (2004); Doran v. Salem
Inn, Inc., 422 U. S. 922, 931 (1975). The foundation for that
assessment will be more or less secure depending on the
thoroughness of the exploration undertaken by the parties
and the court. In some cases, the proceedings prior to a
grant of temporary relief are searching; in others, little time
and resources are spent on the threshold contest.

In this case, the preliminary injunction hearing was neces-
sarily hasty and abbreviated. Held one day after the com-
plaint was filed and one day before the event, the timing
afforded the state officer defendants little opportunity to op-
pose Wyner’s emergency motion. Counsel for the state de-
fendants appeared only by telephone. App. 36. The emer-
gency proceeding allowed no time for discovery, nor for
adequate review of documents or preparation and presenta-
tion of witnesses. See id., at 38-39. The provisional relief
immediately granted expired before appellate review could
be gained, and the court’s threshold ruling would have no
preclusive effect in the continuing litigation. Both the Dis-
trict Court and the Court of Appeals considered the prelimi-
nary injunction a moot issue, not fit for reexamination or
review, once the display took place. See Summary Judg-
ment Order, App. to Pet. for Cert. 34a; Omnibus Order, App.
to Brief in Opposition 3a-4a; 179 Fed. Appx., at 567, n. 1;
cf. Lewis v. Continental Bank Corp., 494 U. S. 472, 477-479
(1990). In short, the provisional relief granted terminated
only the parties’ opening engagement. Its tentative charac-
ter, in view of the continuation of the litigation to definitively
resolve the controversy, would have made a fee request at
the initial stage premature.

Of controlling importance to our decision, the eventual rul-
ing on the merits for defendants, after both sides considered
the case fit for final adjudication, superseded the preliminary
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ruling. Wyner’s temporary success rested on a premise the
District Court ultimately rejected. That court granted pre-
liminary relief on the understanding that a curtain or screen
would adequately serve Florida’s interest in shielding the
public from nudity that recreational beach users did not wish
to see. See supra, at 79-80; 254 F. Supp. 2d, at 1303 (noting
that the parties had previously agreed upon “a number of . . .
manner restrictions that are far less restrictive than the
total ban on nudity”). At the summary judgment stage,
with the benefit of a fuller record, the District Court recog-
nized that its initial assessment was incorrect. Participants
in the peace symbol display were in fact unwilling to stay
behind a screen that separated them from other park visi-
tors. See Summary Judgment Order, App. to Pet. for Cert.
42a. See also App. 108 (acknowledgment by Wyner’s coun-
sel that participants in the February 14, 2003 protest “in
effec[t] ignored the screen”). In light of the demonstrated
inadequacy of the screen to contain the nude display, the
District Court determined that enforcement of the Bathing
Suit Rule was necessary to “preserv(e] park aesthetics” and
“protect the experiences of the visiting public.” Summary
Judgment Order, App. to Pet. for Cert. 41a, 42a.

Wymner contends that the preliminary injunction was not
undermined by the subsequent adjudication on the merits
because the decision to grant preliminary relief was an “as
applied” ruling. In developing this argument, she asserts
that the officials engaged in impermissible content-based ad-
ministration of the Bathing Suit Rule. But the District
Court assumed, “for the purposes of [its initial] order,” the
content neutrality of the state officials’ conduct. See 254
F. Supp. 2d, at 1302. See also 179 Fed. Appx., at 568, and
n. 4 (reiterating that, “for the sake of the preliminary injunc-
tion order,” the District Court “assumed content neutral-
ity”). That specification is controlling. See Fed. Rule Civ.
Proc. 65(d) (requiring every injunction to “set forth the rea-
sons for its issuance” and “be specific in terms”). See also
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Schmidt v. Lessard, 414 U. S. 473, 476 (1974) (per curiam)
(Rule 65(d) “was designed to prevent uncertainty and confu-
sion on the part of those faced with injunctive orders.”).

The final decision in Wyner’s case rejected the same claim
she advanced in her preliminary injunction motion: that the
state law banning nudity in parks was unconstitutional as
applied to expressive, nonerotic nudity. At the end of the
fray, Florida’s Bathing Suit Rule remained intact, and Wyner
had gained no enduring “changle] [in] the legal relationship”
between herself and the state officials she sued. See Texas
State Teachers Assn., 489 U. S., at 792.

III

Wyner is not a prevailing party, we conclude, for her initial
victory was ephemeral. A plaintiff who “secur[es] a prelimi-
nary injunction, then loses on the merits as the case plays
out and judgment is entered against [her],” has “[won] a bat-
tle but los[t] the war.” Watson v. County of Riverside, 300
F. 3d 1092, 1096 (CA9 2002). We are presented with, and
therefore decide, no broader issue in this case.

We express no view on whether, in the absence of a final
decision on the merits of a claim for permanent injunctive
relief, success in gaining a preliminary injunction may some-
times warrant an award of counsel fees. We decide only
that a plaintiff who gains a preliminary injunction does not
qualify for an award of counsel fees under §1988(b) if the
merits of the case are ultimately decided against her.

* * *

For the reasons stated, the judgment of the Court of
Appeals is reversed, and the case is remanded for further
proceedings consistent with this opinion.

It is so ordered.
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CLAIBORNE ». UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT

No. 06-5618. Argued February 20, 2007—Decided June 4, 2007
439 F. 3d 479, vacated as moot.

Michael Dwyer argued the cause for petitioner. With
him on the briefs were Lee T. Lawless and David
Hemingway.

Deputy Solicitor General Dreeben argued the cause for
the United States. With him on the brief were Solicitor
General Clement, Assistant Attorney General Fisher, Dan
Himmelfarb, Matthew D. Roberts, Nina Goodman, and Jef-
frey P. Singdahlsen.*

PER CURIAM.

The Court is advised that the petitioner died in St. Louis,
Missouri, on May 30, 2007. The judgment of the United
States Court of Appeals for the Eighth Circuit is therefore

*Briefs of amici curiae urging reversal were filed for Families Against
Mandatory Minimums by Gregory L. Poe, Mary Price, and Peter Gold-
berger; for Federal Public and Community Defenders et al. by Thomas W.
Hillier II, Amy Baron-Evans, Lawra E. Mate, and Sara E. Noonan; for
the National Association of Criminal Defense Lawyers by Miguel A. Es-
trada, David Debold, and Jeffrey L. Fisher; for the New York Council of
Defense Lawyers by Alexandra A. E. Shapiro and Paul H. Schwartz; for
the Sentencing Project et al. by Matthew M. Shors and Pammela Quinn,
and for the Washington Legal Foundation et al. by Daniel J. Popeo and
Paul D. Kamenar.

Robert E. Toone and Katherine J. Fick filed a brief for Senator Edward
M. Kennedy et al. as amici curiae urging affirmance.

Briefs of amici curiae were filed for Law Professors Who Study Sen-
tencing Reform by Edward S. Lee; and for the United States Sentencing
Commission by David C. Frederick and Pamela O. Barron.
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vacated as moot. See United States v. Munsingwear, Inc.,
340 U. S. 36 (1950).
It is so ordered.
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ERICKSON ». PARDUS ET AL.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE TENTH CIRCUIT

No. 06-7317. Decided June 4, 2007

Petitioner filed suit alleging that respondents, Colorado prison officials,
violated the Eighth Amendment when they terminated his hepatitis C
treatment program, with life-threatening consequences. The District
Court granted respondents’ motion to dismiss, and the Tenth Circuit
affirmed, holding that petitioner’s allegations were too conclusory to es-
tablish for pleading purposes that he had suffered a cognizable inde-
pendent harm from the termination.

Held: Petitioner’s case cannot be dismissed on the ground that his harm
allegations were too conclusory to put these matters in issue. The com-
plaint—which contains allegations that the decision to remove petitioner
from his medication endangered his life, that the medication was with-
held shortly after he had commenced a 1-year treatment program, that
he still needed the treatment, and that the prison officials were refusing
it—was enough to satisfy Federal Rule of Civil Procedure 8(a)(2), which
requires only “a short and plain statement of the claim showing that the
pleader is entitled to relief.” Petitioner, in addition, bolstered his claim
with more specific allegations in documents attached to the complaint
and in later filings. The Tenth Circuit’s departure from Rule 8(a)(2)’s
liberal pleading requirements is especially pronounced here, where peti-
tioner has been proceeding, from the litigation’s outset, without counsel.
Whether the complaint is sufficient in all respects is yet to be deter-
mined, for respondents have raised multiple arguments in their motion
to dismiss.

Certiorari granted; 198 Fed. Appx. 694, vacated and remanded.

PER CURIAM.

Imprisoned by the State of Colorado and alleging viola-
tions of his Eighth and Fourteenth Amendment protections
against cruel and unusual punishment, William Erickson, the
petitioner in this Court, filed suit against prison officials in
the United States District Court for the District of Colorado.
He alleged that a liver condition resulting from hepatitis C
required a treatment program that officials had commenced
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but then wrongfully terminated, with life-threatening conse-
quences. Deeming these allegations, and others to be noted,
to be “conclusory,” the Court of Appeals for the Tenth Cir-
cuit affirmed the District Court’s dismissal of petitioner’s
complaint. 198 Fed. Appx. 694, 698 (2006). The holding de-
parts in so stark a manner from the pleading standard man-
dated by the Federal Rules of Civil Procedure that we grant
review. We vacate the court’s judgment and remand the
case for further consideration.

Petitioner was incarcerated in the Limon Correctional Fa-
cility in Limon, Colorado, where respondents Barry Pardus
and Dr. Anita Bloor were working as prison officials. After
Dr. Bloor removed petitioner from the hepatitis C treatment
he had been receiving, petitioner sued under Rev. Stat.
§1979, 42 U.S.C. §1983, complaining, inter alia, that
Dr. Bloor had violated his Eighth Amendment rights by
demonstrating deliberate indifference to his serious medical
needs. See, e.g., Estelle v. Gamble, 429 U. S. 97, 104-105
(1976) (“IDJeliberate indifference to serious medical needs of
prisoners constitutes the unnecessary and wanton infliction
of pain . . . proscribed by the Eighth Amendment,” and this
includes “indifference . . . manifested by prison doctors in
their response to the prisoner’s needs or by prison guards
in intentionally denying or delaying access to medical care
or intentionally interfering with the treatment once pre-
scribed” (footnotes and internal quotation marks omitted));
see also Helling v. McKinney, 509 U. S. 25, 35-37 (1993).

Petitioner based his claim on the following allegations,
which we assume to be true for purposes of review here:
Officials at Colorado’s Department of Corrections (De-
partment) diagnosed petitioner as requiring treatment for
hepatitis C. After completing the necessary classes and
otherwise complying with the protocols set forth by the
Department, petitioner began treatment for the disease.
The treatment, which would take a year to complete, in-
volved weekly self-injections of medication by use of a sy-
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ringe. Soon after petitioner began this treatment, prison
officials were unable to account for one of the syringes made
available to petitioner (and other prisoners) for medical
purposes. Upon searching, they found it in a communal
trash can, modified in a manner suggestive of use for injec-
tion of illegal drugs. Prisoner Complaint in Civ. Action
No. 05-CV-00405-LTB-MJW (D. Colo.), p. 3 (hereinafter
Petitioner’s Complaint).

Prison officials, disbelieving petitioner’s claim not to have
taken the syringe, found that his conduct constituted a vio-
lation of the Colorado Code of Penal Discipline for possession
of drug paraphernalia. Letter from Anthony A. DeCesaro
to William Erickson (Sept. 30, 2004), attached to Petitioner’s
Complaint. This conduct, according to the officials, led to
the “reasonable inference” that petitioner had intended to
use drugs, so the officials removed petitioner from his hepati-
tis C treatment. Ibid. “The successful treatment of Hepa-
titis C is incumbent upon the individual remaining drug and
alcohol free to give the liver a better chance of recovery,”
they indicated, ibid., an explanation they later offered to de-
fend against petitioner’s allegations of cruel and unusual
punishment, see Defendants’ Motion to Dismiss in Civ. Ac-
tion No. 05-CV-00405-LTB-MJW, p. 10. Assuming that a
person in the course of this treatment takes illicit drugs,
the prison’s protocol mandates a waiting period of one year
followed by a mandatory drug education class lasting six
months. Brief in Opposition 4. Petitioner therefore could
face a delay of some 18 months before he would be able to
restart treatment.

In his complaint petitioner alleged Dr. Bloor had “removed
[him] from [his] hepatitis C treatment” in violation of Depart-
ment protocol, “thus endangering [his] life.” Petitioner’s
Complaint 2. Petitioner attached to the complaint certain
grievance forms. In these he claimed, among other things,
he was suffering from “continued damage to [his] liver” as a
result of the nontreatment. Colorado Dept. of Corrections
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Offender Grievance Form (June 30, 2004). The complaint
requested relief including damages and an injunction requir-
ing that the Department treat petitioner for hepatitis C
“under the standards of the treatment [protocol] established
by [the Department].” Petitioner’s Complaint 8.

Three months after filing his complaint, and well before
the District Court entered a judgment against him, peti-
tioner filed a Motion for Expedited Review Due to Imminent
Danger in Civ. Action No. 05-B-405 (MJW) (D. Colo.). Indi-
cating it was “undisputed” that he had hepatitis C, that he
met the Department’s standards for treatment of the disease,
and that “furtherance of this disease can cause irreversible
damage to [his] liver and possible death,” petitioner alleged
that “numerous inmates” in his prison community had died
of the disease and that he was “in imminent danger” himself
“due to [the Department’s] refusal to treat him.” Ibid. He
had identified similar allegations in an earlier filing, explain-
ing that “his liver is suffering irreversible damage” due to
the decision to remove him from treatment and that he “will
suffer irreparable damage if his disease goes untreated.”
Plaintiff’s Objections to the Magistrate’s Recommendations
in Civ. Action No. 05-CV-00405-LTB-MJW (Feb. 27, 2005),
p. 3.

Respondents answered these filings with a motion to dis-
miss. The Magistrate Judge recommended, as relevant, that
the District Court dismiss the complaint on the ground it
failed to allege Dr. Bloor’s actions had caused petitioner
“substantial harm.” Recommendation on Defendants’ Mo-
tion to Dismiss (Feb. 9, 2006), p. 12. The District Court
issued a short order indicating its agreement with the Mag-
istrate Judge and dismissing the complaint.

The Court of Appeals affirmed. It quoted extensively
from the Magistrate Judge’s discussion of “substantial harm”
before holding that petitioner had made “only conclusory
allegations to the effect that he has suffered a cognizable
independent harm as a result of his removal from the [hep-



Cite as: 551 U. S. 89 (2007) 93

Per Curiam

atitis C] treatment program.” 198 Fed. Appx., at 698. Ac-
knowledging decisions by courts that have found Eighth
Amendment violations when delays in medical treatment
have involved “life-threatening situations and instances in
which it is apparent that delay would exacerbate the prison-
er’s medical problems” (and that have, moreover, indicated
the Eighth Amendment “protects against future harm to an
inmate”), id., at 697 (internal quotation marks omitted), the
court nevertheless found petitioner’s complaint deficient:
Petitioner had, according to the court, failed to “allege that
as a result of the discontinuance of the treatment itself
shortly after it began or the interruption of treatment for
approximately eighteen months he suffered any harm, let
alone substantial harm, [other] than what he already faced
from the Hepatitis C itself,” id., at 698 (internal quotation
marks omitted). Having reached this conclusion, the court
saw no need to address whether the complaint alleged facts
sufficient to support a finding that Dr. Bloor had made her
decisions with a “sufficiently culpable state of mind.” Id.,
at 697, 698 (internal quotation marks omitted).

It may in the final analysis be shown that the District
Court was correct to grant respondents’ motion to dismiss.
That is not the issue here, however. It was error for the
Court of Appeals to conclude that the allegations in question,
concerning harm caused petitioner by the termination of his
medication, were too conclusory to establish for pleading
purposes that petitioner had suffered “a cognizable inde-
pendent harm” as a result of his removal from the hepatitis
C treatment program. Id., at 698.

Federal Rule of Civil Procedure 8(a)(2) requires only “a
short and plain statement of the claim showing that the
pleader is entitled to relief.” Specific facts are not neces-
sary; the statement need only “‘give the defendant fair no-
tice of what the . . . claim is and the grounds upon which it
rests.”” Bell Atlantic Corp. v. Twombly, 550 U. S. 544, 555
(2007) (quoting Conley v. Gibson, 355 U. S. 41, 47 (1957)). In



9 ERICKSON ». PARDUS

Per Curiam

addition, when ruling on a defendant’s motion to dismiss, a
judge must accept as true all of the factual allegations con-
tained in the complaint. Bell Atlantic Corp., supra, at 555—
556 (citing Swierkiewicz v. Sorema N. A., 534 U. S. 506, 508,
n. 1 (2002); Neitzke v. Walliams, 490 U. S. 319, 327 (1989);
Scheuer v. Rhodes, 416 U. S. 232, 236 (1974)).

The complaint stated that Dr. Bloor’s decision to remove
petitioner from his prescribed hepatitis C medication was
“endangering [his] life.” Petitioner’s Complaint 2. It al-
leged this medication was withheld “shortly after” petitioner
had commenced a treatment program that would take one
year, that he was “still in need of treatment for this disease,”
and that the prison officials were in the meantime refusing
to provide treatment. Id., at 3, 4. This alone was enough
to satisfy Rule 8(a)(2). Petitioner, in addition, bolstered his
claim by making more specific allegations in documents
attached to the complaint and in later filings.

The Court of Appeals’ departure from the liberal pleading
standards set forth by Rule 8(a)(2) is even more pronounced
in this particular case because petitioner has been proceed-
ing, from the litigation’s outset, without counsel. A docu-
ment filed pro se is “to be liberally construed,” Estelle, 429
U.S., at 106, and “a pro se complaint, however inartfully
pleaded, must be held to less stringent standards than formal
pleadings drafted by lawyers,” ibid. (internal quotation
marks omitted). Cf. Fed. Rule Civ. Proec. 8(f) (“All pleadings
shall be so construed as to do substantial justice”).

Whether petitioner’s complaint is sufficient in all respects
is a matter yet to be determined, for respondents raised mul-
tiple arguments in their motion to dismiss. In particular,
the proper application of the controlling legal principles to
the facts is yet to be determined. The case cannot, however,
be dismissed on the ground that petitioner’s allegations of
harm were too conclusory to put these matters in issue.
Certiorari and leave to proceed in forma pauperis are
granted, the judgment of the Court of Appeals is vacated,
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and the case is remanded for further proceedings consistent
with this opinion.
It is so ordered.

JUSTICE SCALIA would deny the petition for a writ of
certiorari.

JUSTICE THOMAS, dissenting.

I have repeatedly stated that the Eighth Amendment’s
prohibition on cruel and unusual punishment historically
concerned only injuries relating to a criminal sentence.
Farmer v. Brennan, 511 U. S. 825, 861 (1994) (opinion concur-
ring in judgment); Helling v. McKinney, 509 U.S. 25, 42
(1993) (dissenting opinion); Hudson v. McMillian, 503 U. S.
1, 18-20 (1992) (same). But even applying the Court’s
flawed Eighth Amendment jurisprudence, “I would draw the
line at actual, serious injuries and reject the claim that expo-
sure to the risk of injury can violate the Eighth Amend-
ment.” Helling, supra, at 42 (THOMAS, J., dissenting).
Consistent with these views, I would affirm the judgment of
the Court of Appeals. I respectfully dissent.



96 OCTOBER TERM, 2006

Syllabus

BECK, LIQUIDATING TRUSTEE OF ESTATES OF CROWN
VANTAGE, INC., ET AL. v. PACE INTERNATIONAL
UNION ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 05-1448. Argued April 24, 2007—Decided June 11, 2007

Respondent PACE International Union represented employees covered by
single-employer defined-benefit pension plans sponsored and adminis-
tered by Crown, which had filed for bankruptcy. Crown rejected the
union’s proposal to terminate the plans by merging them with the
union’s own multiemployer plan, opting instead for a standard termina-
tion through the purchase of annuities, which would allow Crown to
retain a $5 million reversion after satisfying its obligations to plan par-
ticipants and beneficiaries. The union and respondent plan participants
(hereinafter, collectively, PACE) filed an adversary action in the Bank-
ruptey Court, alleging that Crown’s directors had breached their fidu-
ciary duties under the Employee Retirement Income Security Act of
1974 (ERISA), 29 U. S. C. §1001 et seq., by neglecting to give diligent
consideration to PACE’s merger proposal. The court ruled for PACE,
and petitioner bankruptey trustee appealed to the District Court, which
affirmed in relevant part, as did the Ninth Circuit. The Ninth Circuit
acknowledged that the decision to terminate a pension plan is a business
decision not subject to ERISA’s fiduciary obligations, but reasoned that
the implementation of a termination decision is fiduciary in nature. It
then determined that merger was a permissible termination method and
that Crown therefore had a fiduciary obligation to consider PACE’s
merger proposal seriously, which it had failed to do.

Held: Crown did not breach its fiduciary obligations in failing to consider
PACE’s merger proposal because merger is not a permissible form of
plan termination under ERISA. Section 1341(b)(3)(A) provides: “In . . .
any final distribution of assets pursuant to . .. standard termination .. .,
the plan administrator shall . . . (i) purchase irrevocable commitments
from an insurer to provide all benefit liabilities under the plan, or . . .
(i) in accordance with the provisions of the plan and any applicable
regulations, otherwise fully provide all benefit liabilities under the
plan.” The parties agree that clause (i) refers to the purchase of annu-
ities, and that clause (ii) allows for lump-sum distributions. These are
by far the most common distribution methods. To decide that merger
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is also a permissible method, the Court would have to disagree with the
Pension Benefit Guaranty Corporation (PBGC), the entity administering
the federal insurance program that protects plan benefits, which takes
the position that §1341(b)(3)(A) does not permit merger as a method of
termination because merger is an alternative to (rather than an exam-
ple of) plan termination. The Court has traditionally deferred to the
PBGC when interpreting ERISA. Here, the Court believes that the
PBGC’s policy is based upon a construction of the statute that is permis-
sible, and indeed the more plausible.

PACE argues that §1341(b)(3)(A)(ii)’s residual provision referring to
an asset distribution that “otherwise fully provide[s] all benefit liabili-
ties under the plan” covers merger because annuities (covered by
§1341(b)(3)(A)(1)) are an example of a permissible means of “provid[ing]
. . . benefit liabilities,” and merger is the legal equivalent of annuitiza-
tion. Even assuming that PACE is right about the meaning of the word
“otherwise,” the clarity necessary to disregard the PBGC’s considered
views is lacking for three reasons. First, terminating a plan through
purchase of annuities formally severs ERISA’s applicability to plan
assets and employer obligations, whereas merging the Crown plans into
PACE’s multiemployer plan would result in the former plans’ assets re-
maining within ERISA’s purview, where they could be used to satisfy
the benefit liabilities of the multiemployer plan’s other participants and
beneficiaries. Second, although ERISA expressly allows the employer
to (under certain circumstances) recoup surplus funds in a standard ter-
mination, §1344(d)(1), (3), as Crown sought to do here, merger would
preclude the receipt of such funds by reason of § 1103(c), which prohibits
employers from misappropriating plan assets for their own benefit.
Third, merger is nowhere mentioned in § 1341, but is instead dealt with
in an entirely different set of statutory sections setting forth entirely
different rules and procedures, §§1058, 1411, and 1412. PACE’s ar-
gument that the procedural differences could be reconciled by requiring
a plan sponsor intending to use merger as a termination method to
follow the rules for both merger and termination is condemned by
the confusion it would engender and by the fact that it has no apparent
basis in ERISA. Even from a policy standpoint, the PBGC’s construc-
tion of the statute is eminently reasonable because termination by
merger could have detrimental consequences for the participants and
beneficiaries of a single-employer plan, as well as for plan sponsors.
Pp. 101-111.

427 F. 3d 668, reversed and remanded.

SCALIA, J., delivered the opinion for a unanimous Court.
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M. Miller Baker argued the cause for petitioner. With
him on the briefs were David E. Rogers, Wilber H. Boies,
and Michael T. Graham.

Matthew D. Roberts argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were Solicitor General Clement, Deputy Solicitor
General Kneedler, Jonathan L. Snare, Edward D. Sieger, Is-
rael Goldowitz, and Karen L. Morris.

Julia Penny Clark argued the cause for respondents.
With her on the brief were Lawrence Gold, Douglas L.
Greenfield, Leon Dayan, and Christian L. Raisner.*

JUSTICE SCALIA delivered the opinion of the Court.

We decide in this case whether an employer that sponsors
and administers a single-employer defined-benefit pension
plan has a fiduciary obligation under the Employee Retire-
ment Income Security Act of 1974 (ERISA), 88 Stat. 829, as
amended, 29 U. S. C. §1001 et seq., to consider a merger with
a multiemployer plan as a method of terminating the plan.

I

Crown Paper and its parent entity, Crown Vantage (the
two hereinafter referred to in the singular as Crown), em-
ployed 2,600 persons in seven paper mills. PACE Inter-
national Union, a respondent here, represented employees
covered by 17 of Crown’s defined-benefit pension plans. A
defined-benefit plan, “as its name implies, is one where the
employee, upon retirement, is entitled to a fixed periodic
payment.” Commissioner v. Keystone Consol. Industries,
Inc., 508 U. S. 152, 154 (1993). In such a plan, the employer
generally shoulders the investment risk. It is the employer
who must make up for any deficits, but also the employer

*A brief of amict curiae urging reversal was filed for the Chamber of
Commerce of the United States of America et al. by W. Stephen Cannon,
Raymond C. Fay, Laura C. Fentonmiller, James J. Keightley, Harold J.
Ashner, and Shane Brennan.
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who enjoys the fruits (whether in the form of lower plan
contributions or sometimes a reversion of assets) if plan
investments perform beyond expectations. See Hughes
Aireraft Co. v. Jacobson, 525 U. S. 432, 439-440 (1999). In
this case, Crown served as both plan sponsor and plan
administrator.

In March 2000, Crown filed for bankruptcy and proceeded
to liquidate its assets. ERISA allows employers to termi-
nate their pension plans voluntarily, see Pension Benefit
Guaranty Corporation v. LTV Corp., 496 U.S. 633, 638
(1990), and in the summer of 2001, Crown began to consider
a “standard termination,” a condition of which is that the
terminated plans have sufficient assets to cover benefit
liabilities. §1341(b)(1)(D); ud., at 638-639. Crown focused
in particular on the possibility of a standard termination
through purchase of annuities, one statutorily specified
method of plan termination. See §1341(b)(3)(A)(i). PACE,
however, had ideas of its own. It interjected itself into
Crown’s termination discussions and proposed that, rather
than buy annuities, Crown instead merge the plans cover-
ing PACE union members with the PACE Industrial Union
Management Pension Fund (PIUMPF), a multiemployer or
“Taft-Hartley” plan. See §1002(37). Under the terms of
the PACE-proposed agreement, Crown would be required to
convey all plan assets to PIUMPF; PIUMPF would assume
all plan liabilities.

Crown took PACE’s merger offer under advisement. As
it reviewed annuitization bids, however, it discovered that it
had overfunded certain of its pension plans, so that purchas-
ing annuities would allow it to retain a projected $5 million
reversion for its creditors after satisfying its obligations to
plan participants and beneficiaries. See §1344(d)(1) (provid-
ing for reversion upon plan termination where certain condi-
tions are met). Under PACE’s merger proposal, by con-
trast, the $5 million would go to PIUMPF. What is more,
the Pension Benefit Guaranty Corporation (PBGC), which
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administers an insurance program to protect plan benefits,
agreed to withdraw the proofs of claim it had filed against
Crown in the bankruptcy proceedings if Crown went ahead
with an annuity purchase. Crown had evidently heard
enough. It consolidated 12 of its pension plans! into a single
plan, and terminated that plan through the purchase of an
$84 million annuity. That annuity fully satisfied Crown’s ob-
ligations to plan participants and beneficiaries and allowed
Crown to reap the $5 million reversion in surplus funds.

PACE and two plan participants, also respondents here
(we will refer to all respondents collectively as PACE), there-
after filed an adversary action against Crown in the Bank-
ruptey Court, alleging that Crown’s directors had breached
their fiduciary duties under ERISA by neglecting to give
diligent consideration to PACE’s merger proposal. The
Bankruptcy Court sided with PACE. It found that the deci-
sion whether to purchase annuities or merge with PIUMPF
was a fiduciary decision, and that Crown had breached its
fiduciary obligations by giving insufficient study to the
PIUMPF proposal. Rather than ordering Crown to cancel
its annuity (which would have resulted in a substantial pen-
alty payable to Crown’s annuity provider), the Bankruptecy
Court instead issued a preliminary injunction preventing
Crown from obtaining the $5 million reversion. It subse-
quently approved a distribution of that reversion for the ben-
efit of plan participants and beneficiaries, which distribution
was stayed pending appeal.?

1Crown’s various other pension plans are not at issue in this case.

2PACE now suggests that it would have been willing to agree to a
merger in which Crown kept its surplus funds. Brief for Respondents 17,
n. 7. But this is belied not only by the terms of the proposed merger
agreement, but by the fact that PACE actively sought and obtained a
preliminary injunction freezing Crown’s $5 million reversion. The Bank-
ruptcy Court having rejected PACE’s request to undo the annuity con-
tract, PACE has provided no reason for pursuing this litigation other than
to obtain the $5 million that remained after Crown satisfied its benefit
commitments. Moreover, as PACE concedes, whether the parties would



Cite as: 551 U. S. 96 (2007) 101

Opinion of the Court

Petitioner, the trustee of the Crown bankruptcy estates,
appealed the Bankruptey-Court decision to the District
Court, which affirmed in relevant part, as did the Court of
Appeals for the Ninth Circuit. The Ninth Circuit acknowl-
edged that “the decision to terminate a pension plan is a
business decision not subject to ERISA’s fiduciary obliga-
tions,” but reasoned that “the implementation of a decision
to terminate” is fiduciary in nature. 427 F. 3d 668, 673
(2005). It then determined that merger was a permissible
means of plan termination and that Crown therefore had a
fiduciary obligation to consider PACE’s merger proposal seri-
ously, which it had failed to do. Petitioner thereafter sought
rehearing in the Court of Appeals, this time with the support
of the PBGC and the Department of Labor, who agreed with
petitioner that the Ninth Circuit’s judgment was in error.
The Ninth Circuit held to its original decision, and we
granted certiorari. 549 U. S. 1177 (2007).

II

Crown’s operation of its defined-benefit pension plans
placed it in dual roles as plan sponsor and plan administrator;
an employer’s fiduciary duties under ERISA are implicated
only when it acts in the latter capacity. Which hat the em-
ployer is proverbially wearing depends upon the nature of
the function performed, see Hughes Aircraft Co., supra, at
444, and is an inquiry that is aided by the common law of
trusts which serves as ERISA’s backdrop, see Pegram v.
Herdrich, 530 U. S. 211, 224 (2000); Lockheed Corp. v. Spink,
517 U. S. 882, 890 (1996).

It is well established in this Court’s cases that an employ-
er’s decision whether to terminate an ERISA plan is a settlor
function immune from ERISA’s fiduciary obligations. See,
e. g., ibid.; Curtiss-Wright Corp. v. Schoonejongen, 514 U. S.
73, 78 (1995). And because “decision[s] regarding the form

have agreed to a merger arrangement that did not include the $5 million
is “speculation.” Tr. of Oral Arg. 42.
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or structure” of a plan are generally settlor functions,
Hughes Aircraft Co., 525 U. S., at 444, PACE acknowledges
that the decision to merge plans is “normally [a] plan sponsor
decisio[n]” as well. Brief for Respondents 13-14, n. 5, 20-21;
see also Malia v. General Electric Co., 23 F. 3d 828, 833 (CA3
1994) (holding that employer’s decision to merge plans “d[id]
not invoke the fiduciary duty provisions of ERISA”). But
PACE says that its proposed merger was different, because
the PIUMPF merger represented a method of terminating
the Crown plans. And just as ERISA imposed on Crown a
fiduciary obligation in its selection of an appropriate annuity
provider when terminating through annuities, see 29 CFR
§§2509.95-1, 4041.28(c)(3) (2006), so too, PACE argues, did it
require Crown to consider merger.

The idea that the decision whether to merge could switch
from a settlor to a fiduciary function depending upon the con-
text in which the merger proposal is raised is an odd one.
But once it is realized that a merger is simply a transfer of
assets and liabilities, PACE’s argument becomes somewhat
more plausible: The purchase of an annuity is akin to a trans-
fer of assets and liabilities (to an insurance company), and if
Crown was subject to fiduciary duties in selecting an annuity
provider, why could it automatically disregard PIUMPF sim-
ply because PIUMPF happened to be a multiemployer plan
rather than an insurer? There is, however, an antecedent
question. In order to affirm the judgment below, we would
have to conclude (as the Ninth Circuit did) that merger is, in
the first place, a permissible form of plan termination under
ERISA. That requires us to delve into the statute’s provi-
sions for plan termination.

ERISA sets forth the exclusive procedures for the
standard termination of single-employer pension plans.
§1341(a)(1); Hughes Aircraft Co., supra, at 446. Those pro-
cedures are exhaustive, setting detailed rules for, inter alia,
notice by the plan to affected parties, § 1341(a)(2), review by
the PBGC, §1341(b)(2)(A), (C), and final distribution of plan
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funds, §1341(b)2)(D), §1344. See generally E. Veal & E.
Mackiewicz, Pension Plan Terminations 43-61 (2d ed. 1998)
(hereinafter Veal & Mackiewicz). At issue in this case is
§1341(b)(3)(A), the provision of ERISA setting forth the per-
missible methods of terminating a single-employer plan and
distributing plan assets to participants and beneficiaries.
Section 1341(b)(3)(A) provides as follows:

“In connection with any final distribution of assets
pursuant to the standard termination of the plan under
this subsection, the plan administrator shall distribute
the assets in accordance with section 1344 of this title.
In distributing such assets, the plan administrator
shall—

“(i) purchase irrevocable commitments from an in-
surer to provide all benefit liabilities under the plan, or

“(ii) in accordance with the provisions of the plan and
any applicable regulations, otherwise fully provide all
benefit liabilities under the plan. .. .”

The PBGC’s regulations impose in substance the same re-
quirements. See 29 CFR §4041.28(c)(1). Title 29 U. S. C.
§ 1344, which is referred to in §1341(b)(3)(A), sets forth a
specific order of priority for asset distribution, including
(under certain circumstances) reversions of excess funds to
the plan sponsor, see § 1344(d)(1).

The parties to this case all agree that § 1341(b)(3)(A)(i) re-
fers to the purchase of annuities, see 29 CFR §4001.2 (defin-
ing “irrevocable commitment”), and that §1341(b)(3)(A)(ii)
allows for lump-sum distributions at present discounted
value (including rollovers into individual retirement ac-
counts). As PACE concedes, purchase of annuity contracts
and lump-sum payments are “by far the most common distri-
bution methods.” Brief for Respondents 45; see also Veal &
Mackiewicz 72-73 (“The basic alternatives are the purchase
of annuity contracts or some form of lump-sum cashout”).
To affirm the Ninth Circuit, we would have to decide that
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merger is a permissible method as well.? And we would
have to do that over the objection of the PBGC, which
(joined by the Department of Labor) disagrees with the
Ninth Circuit, taking the position that §1341(b)(3)(A) does
not permit merger as a method of termination because (in
its view) merger is an alternative to (rather than an example
of) plan termination. See Brief for United States as Amui-
cus Curiae 8, 17-30. We have traditionally deferred to the
PBGC when interpreting ERISA, for “to attempt to answer
these questions without the views of the agencies respon-
sible for enforcing ERISA, would be to embar[k] upon a
voyage without a compass.” Mead Corp. v. Tilley, 490 U. S.
714, 722, 725-726 (1989) (internal quotation marks omitted);
see also LTV Corp., 496 U.S., at 648, 651. In reviewing
the judgment below, we thus must examine “whether the
PBGC’s policy is based upon a permissible construction of
the statute.” Id., at 648.

3We would not have to decide that question of statutory interpretation
if Crown’s pension plans disallowed merger. Any method of termination
permitted by §1341(b)(3)(A)(ii) must also be one that is “in accordance
with the provisions of the plan.” Crown thus could have drafted its plan
documents to limit the available methods of termination, so that merger
was not permitted. Petitioner argued below that Crown had done just
that. Though the District Court concluded that the plan terms allowed
for merger, App. to Pet. for Cert. 47, the Ninth Circuit declined to consider
the plan language because it held that petitioner had failed to preserve
the argument in the Bankruptcy Court. Petitioner did not seek certiorari
on the factbound issues of waiver and plan interpretation, and we accord-
ingly do not address them here.

4PACE argues that the PBGC took an inconsistent approach in several
opinion letters from the 1980’s concerning the applicability of certain joint
guidelines for asset reversions during complex termination transactions.
See App. to Brief in Opposition 6a-9a (Opinion Letter 85-11 (May 14,
1985)); id., at 10a—13a (Opinion Letter 85-21 (Aug. 26, 1985)); id., at 14a—
16a (Opinion Letter 85-25 (Oct. 11, 1985)). But insofar as the PBGC’s
consistency is even relevant to whether we should accord deference to its
presently held views, none of those letters so much as hints that the PBGC
treated merger as a permissible form of plan termination. In fact, to
the extent they even speak to the question, they clearly show the oppo-
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We believe it is. PACE has “failed to persuade us that
the PBGC’s views are unreasonable,” Mead Corp., supra, at
725. At the outset, it must be acknowledged that the stat-
ute, with its general residual clause in § 1341(b)(3)(A)(ii), is
potentially more embracing of alternative methods of plan
termination (whatever they may be) than longstanding
ERISA practice, which appears to have employed almost ex-
clusively annuities and lump-sum payments. But we think
that the statutory text need not be read to include mergers,
and indeed that the PBGC offers the better reading in ex-
cluding them. Most obviously, Congress nowhere expressly
provided for merger as a permissible means of termination.
Merger is not mentioned in § 1341(b)(3)(A), much less in any
of §1341’s many subsections. Indeed, merger is expressly
provided for in an entirely separate set of statutory sections
(of which more in a moment, see infra, at 108-110). PACE
nevertheless maintains that merger is clearly covered under
§1341(b)(3)(A)(ii)’s residual clause, which refers to a distribu-
tion of assets that “otherwise fully providel[s] all benefit lia-
bilities under the plan.” By PACE’s reasoning, annuities
are covered under § 1341(b)(3)(A)(i); annuities are—by virtue
of the word “otherwise”—an example of a means by which a
plan may “fully provide all benefit liabilities under the plan,”
§1341(b)(3)(A)(ii); and therefore, “at the least,” any method
of termination that is the “legal equivalent” of annuitization
is permitted, Brief for Respondents 23. Merger, PACE ar-
gues, is such a legal equivalent.

We do not find the statute so clear. Even assuming that
PACE is right about “otherwise”—that the word indicates

site. In Opinion Letter 85-25, for example, the PBGC explained that the
joint guidelines for asset reversions did not apply to “a transfer [of assets
and liabilities] from a single-employer plan to an ongoing multiemployer
plan followed by the termination of the single-employer plan.” Id., at 15a
(emphasis added). By characterizing the proposed transaction as one that
took place in two separate steps (merger and then termination), this letter
fully contemplated that merger was not an example of plan termination.
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that annuities are one example of satisfying the residual
clause in § 1341(b)(3)(A)(ii)—we still do not find mergers cov-
ered with the clarity necessary to disregard the PBGC’s con-
sidered views. Surely the phrase “otherwise fully provide
all benefit liabilities under the plan” is not without some
teeth. And we think it would be reasonable for the PBGC
to determine both that merger is not like the purchase of
annuities in its ability to “fully provide all benefit liabilities
under the plan,” and that the statute’s distinet treatment of
merger and termination provides clear evidence that one is
not an example of the other. Three points strike us as espe-
cially persuasive in these regards.

First, terminating a plan through purchase of annuities
(like terminating through distribution of lump-sum pay-
ments) formally severs the applicability of ERISA to plan
assets and employer obligations. Upon purchasing annu-
ities, the employer is no longer subject to ERISA’s multitudi-
nous requirements, such as (to name just one) payment of
insurance premiums to the PBGC, §1307(a). And the PBGC
is likewise no longer liable for the deficiency in the event
that the plan becomes insolvent; there are no more benefits
for it to guarantee. The assets of the plan are wholly re-
moved from the ERISA system, and plan participants and
beneficiaries must rely primarily (if not exclusively) on state
contract remedies if they do not receive proper payments or
are otherwise denied access to their funds. Further, from
the standpoint of the participants and beneficiaries, the risk
associated with an annuity relates solely to the solvency
of an insurance company, and not the performance of the
merged plan’s investments.

Merger is fundamentally different: It represents a contin-
uation rather than a cessation of the ERISA regime. If
Crown were to have merged its pension plans into PIUMPF,
the plan assets would have been combined with the assets of
the multiemployer plan, where they could then be used to
satisfy the benefit liabilities of participants and beneficiaries
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other than those from the original Crown plans. Those
assets would remain within ERISA’s purview, the PBGC
would maintain responsibility for them, and if Crown contin-
ued to employ the plan participants it too would remain sub-
ject to ERISA. Finally, plan participants and beneficiaries
would have their recourse not through state contract law,
but through the ERISA system, just as they had prior to
merger.

Second, in a standard termination ERISA allows the em-
ployer to (under certain circumstances) recoup surplus funds,
§1344(d)(1), (3), as Crown sought to do here. But ERISA
forbids employers to obtain a reversion in the absence of a
termination: “A valid plan termination is a prerequisite to a
reversion of surplus plan assets to an employer.” App. to
Brief in Opposition 15a (PBGC Opinion Letter 85-25 (Oct.
11, 1985)); see also Veal & Mackiewicz 164-165. Crown
could not simply extract the $5 million surplus from its plans,
nor could it have done so once those assets had transferred
to PIUMPF. This would have run up against ERISA’s
anti-inurement provision, which prohibits employers from
misappropriating plan assets for their own benefit. See
§1103(c). Consequently, we think the PBGC was entirely
reasonable in declining to recognize as a form of termination
a mechanism that would preclude the receipt of surplus
funds, which is specifically authorized upon termination.?

5This inability to recover surplus funds through a merger could not be
remedied, as PACE now suggests, by structuring the transaction so that
Crown provided to PIUMPF only assets sufficient to cover plan liabilities
(effectively creating a spinoff from Crown’s plans and merging that spinoff
plan with PIUMPF). Under that arrangement, Crown could indeed ob-
tain the $5 million reversion—not, however, by reason of the merger-
called-termination, but only by subsequent termination of the residual
plan. See, e. g, id., at 14a-16a (PBGC Opinion Letter 85-25 (Oct. 11,
1985)) (describing such a sequence of transactions). This falls short of
rendering the merger a termination permitting recovery of surplus funds.
That a transfer of assets can occur in anticipation of a future termination
does not render that transfer itself a termination.
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Third, the structure of ERISA amply (if not conclusively)
supports the conclusion that § 1341(b)(3)(A)(ii) does not cover
merger. As noted above, merger is nowhere mentioned in
§1341, and is instead dealt with in an entirely different set of
statutory sections setting forth entirely different rules and
procedures. Compare §1058 (general merger provision),
§1411 (mergers between multiemployer plans), and §1412
(mergers between multiemployer and single-employer plans)
with §1341 (termination of single-employer plans), §1341a
(termination of multiemployer plans); see generally Veal &
Mackiewicz 31-40 (describing merger as an alternative to
plan termination). Section 1058, the general merger pro-
vision, in fact quite clearly contemplates that merger and
termination are not one and the same, forbidding merger
“unless each participant in the plan would (if the plan
then terminated) receive a benefit immediately after the
merger . . . which is equal to or greater than the benefit he
would have been entitled to receive immediately before the
merger . . . (if the plan had then terminated).” (Emphasis
added.)

As for the different rules and procedures governing termi-
nation and merger: Most critically, plans seeking to ter-
minate must provide advance notice to the PBGC, as well
as extensive actuarial information. §1341(b)(2)(A). The
PBGC has the authority to halt the termination if it deter-
mines that plan assets are insufficient to cover plan liabili-
ties. §1341(b)(2)(C). Merger, by contrast, involves consid-
erably less PBGC oversight, and the PBGC has no similar
ability to cancel, see Brief for United States as Amicus Cu-
riae 24. And the rules governing notice to the PBGC are
either different or nonexistent. Section 1412, the provision
governing merger between a single and multiemployer plan
(the form of merger contemplated by PACE’s proposal)
makes no mention of early notice to the PBGC. And while
mergers between multiemployer plans do require 120-days
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advance notice, § 1411(b)(1), this still differs from the general
notice provision for termination of single-employer plans,
which requires notice to the PBGC “[a]s soon as practicable”
after notice is given to affected parties, § 1341(b)(2)(A). Re-
latedly, §1341(a)(2) also requires that, in a standard termi-
nation, written notice to plan participants and beneficiaries
include “any related additional information required in
regulations of the [PBGC].” Those regulations require,
among other things, that the plan inform participants and
beneficiaries that upon distribution, “the PBGC no longer
guarantees . . . plan benefits.” 29 CFR §4041.23(b)(9).
(This requirement of course has no relevance to a merger,
because after a merger the PBGC continues to guarantee
plan benefits.)

PACE believes that these procedural differences can be
ironed over rather easily. It insists:

“Many plan mergers take place without intent to termi-
nate a plan; in those cases, the requirements for plan
merger can be followed without consulting the require-
ments for plan termination. Conversely, many plan ter-
minations take place without an associated merger; in
those cases there is no need to consult the requirements
for mergers. But if a plan sponsor intends to use
merger as a method of implementing a plan termination,
it simply must follow the rules for both merger and ter-
mination.” Brief for Respondents 36.

PACE similarly explains that while the PBGC does not ap-
prove “ordinary merger(s],” PBGC approval would be neces-
sary when a merger is designed to terminate a plan. Id.,
at 37. The confusion invited by PACE’s proposed frame-
work is alone enough to condemn it. How could a plan be
sure that it was in one box rather than the other? To avoid
the risk of liability, should it simply follow both sets of rules
all of the time? PACE’s proposal is flawed for another rea-



110 BECK v. PACE INT’L UNION

Opinion of the Court

son as well: It has no apparent basis in the statute. The
separate provisions governing termination and merger quite
clearly treat the two as wholly different transactions,
with no exception for the case where merger is used for
termination.

For all of the foregoing reasons, we believe that the
PBGC’s construction of the statute is a permissible one, and
indeed the more plausible. Crown did not breach its fidu-
ciary obligations in failing to consider PACE’s merger pro-
posal because merger is not a permissible form of termina-
tion. Even from a policy standpoint, the PBGC’s choice is
an eminently reasonable one, since termination by merger
could have detrimental consequences for plan beneficiaries
and plan sponsors alike. When a single-employer plan is
merged into a multiemployer plan, the original participants
and beneficiaries become dependent upon the financial well-
being of the multiemployer plan and its contributing mem-
bers. Assets of the single-employer plan (which in this case
were capable of fully funding plan liabilities) may be used to
satisfy commitments owed to other participants and benefi-
ciaries of the (possibly underfunded) multiemployer plan.
The PBGC believes that this arrangement creates added risk
for participants and beneficiaries of the original plan, partic-
ularly in view of the lesser guarantees that the PBGC pro-
vides to multiemployer plans, compare § 1322 with § 1322a.
See Brief for United States as Amicus Curiae 29, and n. 11.
For employers, the ill effects are demonstrated by the facts
of this very case: By diligently funding its pension plans,
Crown became the bait for a union bent on obtaining a sur-
plus that was rightfully Crown’s. All this after Crown pur-
chased an annuity that none dispute was sufficient to satisfy
its commitments to plan participants and beneficiaries.

* * *

We hold that merger is not a permissible method of termi-
nating a single-employer defined-benefit pension plan. The
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judgment of the Court of Appeals is reversed, and the case
is remanded for further proceedings consistent with this
opinion.

It is so ordered.
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The trial judge presiding over petitioner’s criminal trial excluded the tes-
timony of defense-witness Pamela Maples. After his conviction, peti-
tioner argued on appeal, inter alia, that the exclusion of Maples’ testi-
mony violated Chambers v. Mississippi, 410 U. S. 284, which held that
a combination of erroneous evidentiary rulings rose to the level of a
due process violation. The California Court of Appeal did not explicitly
address that argument in affirming, but stated, without specifying
which harmless-error standard it was applying, that “no possible preju-
dice” could have resulted in light of the cumulative nature of Maples’
testimony. The State Supreme Court denied discretionary review.
Petitioner then filed a federal habeas petition raising the due process
and other claims. The Magistrate Judge found the state appellate
court’s failure to recognize Chambers error an unreasonable application
of clearly established law as set forth by this Court, and disagreed with
the finding of “no possible prejudice,” but concluded there was an insuf-
ficient showing that the improper exclusion of Maples’ testimony had a
“substantial and injurious effect” on the jury’s verdict under Brecht v.
Abrahamson, 507 U. S. 619, 631. Agreeing, the District Court denied
relief, and the Ninth Circuit affirmed.

Held: In 28 U. S. C. §2254 proceedings, a federal court must assess the
prejudicial impact of constitutional error in a state-court criminal trial
under Brecht’s “substantial and injurious effect” standard, whether or
not the state appellate court recognized the error and reviewed it for
harmlessness under the “harmless beyond a reasonable doubt” standard
set forth in Chapman v. California, 386 U. S. 18, 24. Pp. 116-122.

(a) That Brecht applies in § 2254 cases even if the state appellate court
has not found, as did the state appellate court in Brecht, that the error
was harmless under Chapman, is indicated by this Court’s Brecht opin-
ion, which did not turn on whether the state court itself conducted
Chapman review, but instead cited concerns about finality, comity, and
federalism as the primary reasons for adopting a less onerous standard
on collateral review. 507 U.S., at 637. Since each of these concerns
applies with equal force whether or not the state court reaches the
Chapman question, it would be illogical to make the standard of review
turn upon that contingency. Brecht, supra, at 636, distinguished.
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Petitioner presents a false analogy in arguing that, if Brecht applies
whether or not the state appellate court conducted Chapman review,
then Brecht would apply even if a State eliminated appellate review
altogether. The Court also rejects petitioner’s contention that, even if
Brecht adopted a categorical rule, post-Brecht developments—the Anti-
terrorism and Effective Death Penalty Act of 1996 (AEDPA), as inter-
preted in Mitchell v. Esparza, 540 U. S. 12—require a different review
standard. That result is not suggested by Esparza, which had no rea-
son to decide the point, nor by AEDPA, which sets forth a precondition,
not an entitlement, to the grant of habeas relief. Pp. 116-120.

(b) Petitioner’s argument that the judgment below must still be re-
versed because excluding Maples’ testimony substantially and injuri-
ously affected the jury’s verdict is rejected as not fairly encompassed
by the question presented. Pp. 120-122.

Affirmed.

SCALIA, J., delivered the opinion for a unanimous Court as to all but
footnote 1 and Part II-B. ROBERTS, C. J., and KENNEDY, THOMAS, and
ALITO, JJ., joined that opinion in full; STEVENS, SOUTER, and GINSBURG,
JJ., joined it as to all but Part II-B; and BREYER, J., joined as to all but
footnote 1 and Part II-B. STEVENS, J., filed an opinion concurring in part
and dissenting in part, in which SOUTER and GINSBURG, JJ., joined, and
in which BREYER, J.,, joined in part, post, p. 122. BREYER, J., filed an
opinion concurring in part and dissenting in part, post, p. 126.

Victor S. Haltom, by appointment of the Court, 549 U. S.
1165, argued the cause for petitioner. With him on the
briefs was John R. Duree, Jr.

Ross C. Moody, Deputy Attorney General of California,
argued the cause for respondent. With him on the brief
were Edmund G. Brown, Jr., Attorney General, Dane R.
Gillette, Chief Assistant Attorney General, Manuel M.
Medeiros, State Solicitor General, Gerald A. Engler, Senior
Assistant Attorney General, Donald E. de Nicola, Deputy
Solicitor General, and Peggy S. Ruffra, Supervising Deputy
Attorney General.

Patricia A. Millett argued the cause for the United States
as amicus curiae urging affirmance. On the brief were
Solicitor General Clement, Assistant Attorney General



114 FRY ». PLILER

Opinion of the Court

Fisher, Deputy Solicitor General Dreeben, Jonathan L.
Marcus, and Joel M. Gershowitz.*

JUSTICE SCALIA delivered the opinion of the Court.

We decide whether a federal habeas court must assess the
prejudicial impact of constitutional error in a state-court
criminal trial under the “substantial and injurious effect”
standard set forth in Brecht v. Abrahamson, 507 U. S. 619
(1993), when the state appellate court failed to recognize the
error and did not review it for harmlessness under the
“harmless beyond a reasonable doubt” standard set forth in
Chapman v. California, 386 U. S. 18 (1967).

I

After two mistrials on account of hung juries, a third jury
convicted petitioner of the 1992 murders of James and Cyn-
thia Bell. At trial, petitioner sought to attribute the mur-
ders to one or more other persons. To that end, he offered
testimony of several witnesses who linked one Anthony
Hurtz to the killings. But the trial court excluded the testi-
mony of one additional witness, Pamela Maples, who was

*Lori R. E. Ploeger, Maureen P. Alger, and Matthew D. Brown filed a
brief for the Innocence Network as amicus curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the State of
Missouri et al. by Jeremiah W. (Jay) Nixon, Attorney General of Missouri,
James R. Layton, State Solicitor, and Heidi C. Doerhoff and Ronald S.
Ribaudo, Assistant Attorneys General, and by the Attorneys General for
their respective States as follows: Troy King of Alabama, Terry Goddard
of Arizona, Dustin McDanziel of Arkansas, John W. Suthers of Colorado,
Joseph R. Biden III of Delaware, Mark J. Bennett of Hawaii, Lisa Madi-
gan of Illinois, Steve Carter of Indiana, Tom Miller of lowa, Gregory D.
Stumbo of Kentucky, Michael A. Cox of Michigan, Jim Hood of Mississippi,
Mike McGrath of Montana, Wayne Stenehjem of North Dakota, W. A.
Drew Edmondson of Oklahoma, Henry D. McMaster of South Carolina,
Lawrence E. Long of South Dakota, Greg Abbott of Texas, Mark L. Shurt-
leff of Utah, and Darrell V. McGraw, Jr., of West Virginia; and for the
Criminal Justice Legal Foundation by Kent S. Scheidegger.
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prepared to testify that she had heard Hurtz discussing hom-
icides bearing some resemblance to the murder of the Bells.
In the trial court’s view, the defense had provided insufficient
evidence to link the incidents described by Hurtz to the mur-
ders for which petitioner was charged.

Following his conviction, petitioner appealed to the Cali-
fornia Court of Appeal, arguing (among other things) that
the trial court’s exclusion of Maples’ testimony deprived him
of a fair opportunity to defend himself, in violation of Cham-
bers v. Mississippi, 410 U. S. 284 (1973) (holding that a com-
bination of erroneous evidentiary rulings rose to the level
of a due process violation). Without explicitly addressing
petitioner’s Chambers argument, the state appellate court
held that the trial court had not abused its discretion in ex-
cluding Maples’ testimony under California’s evidentiary
rules, adding that “no possible prejudice” could have re-
sulted in light of the “merely cumulative” nature of the testi-
mony. People v. Fry, No. A072396 (Ct. App. Cal., 1st App.
Dist., Mar. 30, 2000), App. 97, n. 17. The court did not spec-
ify which harmless-error standard it was applying in con-
cluding that petitioner suffered “no possible prejudice.”
The Supreme Court of California denied discretionary re-
view, and petitioner did not then seek a writ of certiorari
from this Court.

Petitioner next filed a petition for writ of habeas corpus in
the United States District Court for the Eastern District
of California, raising the aforementioned due process claim
(among others). The case was initially assigned to a Magis-
trate Judge, who ultimately recommended denying relief.
He found the state appellate court’s failure to recognize error
under Chambers to be “an unreasonable application of
clearly established law as set forth by the Supreme Court,”
App. 180, and disagreed with the state appellate court’s find-
ing of “no possible prejudice.” But he nevertheless con-
cluded that “there ha[d] been an insufficient showing that
the improper exclusion of the testimony of Ms. Maples had a



116 FRY ». PLILER

Opinion of the Court

substantial and injurious effect on the jury’s verdict” under
the standard set forth in Brecht. App. 181-182. The Dis-
trict Court adopted the Magistrate Judge’s findings and rec-
ommendations in full, and a divided panel of the United
States Court of Appeals for the Ninth Circuit affirmed. We
granted certiorari. 549 U. S. 1092 (2006).

II
A

In Chapman, supra, a case that reached this Court on di-
rect review of a state-court criminal judgment, we held that
a federal constitutional error can be considered harmless
only if a court is “able to declare a belief that it was harmless
beyond a reasonable doubt.” Id., at 24. In Brecht, supra,
we considered whether the Chapman standard of review ap-
plies on collateral review of a state-court criminal judgment
under 28 U. S. C. §2254. Citing concerns about finality, com-
ity, and federalism, we rejected the Chapman standard in
favor of the more forgiving standard of review applied to
nonconstitutional errors on direct appeal from federal convic-
tions. See Kotteakos v. United States, 328 U. S. 750 (1946).
Under that standard, an error is harmless unless it “‘had
substantial and injurious effect or influence in determin-
ing the jury’s verdict.”” Brecht, supra, at 631 (quoting
Kotteakos, supra, at 776). The question in this case is
whether a federal court must assess the prejudicial impact
of the unconstitutional exclusion of evidence during a state-
court criminal trial under Brecht even if the state appellate
court has not found, as the state appellate court in Brecht
had found, that the error was harmless beyond a reasonable
doubt under Chapman.

! As this case comes to the Court, we assume (without deciding) that the
state appellate court’s decision affirming the exclusion of Maples’ testi-
mony was an unreasonable application of Chambers v. Mississippi, 410
U. S. 284, 302 (1973). We also assume that the state appellate court did
not determine the harmlessness of the error under the Chapman standard,
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We begin with the Court’s opinion in Brecht. The pri-
mary reasons it gave for adopting a less onerous standard on
collateral review of state-court criminal judgments did not
turn on whether the state court itself conducted Chapman
review. The opinion explained that application of Chapman
would “underminle] the States’ interest in finality,” 507 U. S.,
at 637; would “infring[e] upon [the States’] sovereignty over
criminal matters,” 1bid.; would undercut the historic limita-
tion of habeas relief to those “‘grievously wronged,’” ibid.;
and would “impos[e] significant ‘social costs,”” bid. (quoting
United States v. Mechanik, 475 U. S. 66, 72 (1986)). Since
each of these concerns applies with equal force whether or
not the state court reaches the Chapman question, it would
be illogical to make the standard of review turn upon that
contingency.

The opinion in Brecht clearly assumed that the Kotteakos
standard would apply in virtually all §2254 cases. It sug-
gested an exception only for the “unusual case” in which
“a deliberate and especially egregious error of the trial type,
or one that is combined with a pattern of prosecutorial mis-
conduct, . . . infect[s] the integrity of the proceeding.” 507
U.S., at 638, n. 9. This, of course, has nothing to do with
whether the state court conducted harmless-error review.
The concurring and dissenting opinions shared the assump-
tion that Kotteakos would almost always be the standard on
collateral review. The former stated in categorical terms
that the “Kotteakos standard” “will now apply on collateral
review” of state convictions, 507 U. S., at 643 (STEVENS, J.,
concurring). Justice White’s dissent complained that under
the Court’s opinion Kotteakos would apply even where (as in
this case) the state court found that “no violation had oc-
curred,” 507 U.S., at 644; and Justice O’Connor’s dissent
stated that Chapman would “no longer applly] to any trial
error asserted on habeas,” 507 U.S., at 6561. Later cases

notwithstanding its ambiguous conclusion that the exclusion of Maples’
testimony resulted in “no possible prejudice.”
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also assumed that Brecht’s applicability does not turn on
whether the state appellate court recognized the constitu-
tional error and reached the Chapman question. See Penry
v. Johnson, 532 U. S. 782, 795 (2001); Calderon v. Coleman,
525 U. S. 141, 145 (1998) (per curiam,).

Petitioner’s contrary position misreads (or at least exag-
gerates the significance of) a lone passage from our Brecht
opinion. In that passage, the Court explained:

“State courts are fully qualified to identify constitutional
error and evaluate its prejudicial effect on the trial proc-
ess under Chapman, and state courts often occupy a su-
perior vantage point from which to evaluate the effect
of trial error. For these reasons, it scarcely seems logi-
cal to require federal habeas courts to engage in the
identical approach to harmless-error review that Chap-
man requires state courts to engage in on direct re-
view.” 507 U. S., at 636 (citation omitted).

But the quoted passage does little to advance petitioner’s
position. To say (a) that since state courts are required to
evaluate constitutional error under Chapman it makes no
sense to establish Chapman as the standard for federal ha-
beas review is not at all to say (b) that whenever a state
court fails in its responsibility to apply Chapman the federal
habeas standard must change. It would be foolish to equate
the two, in view of the other weighty reasons given in Brecht
for applying a less onerous standard on collateral review—
reasons having nothing to do with whether the state court
actually applied Chapman.

Petitioner argues that, if Brecht applies whether or not
the state appellate court conducted Chapman review, then
Brecht would apply even if a State eliminated appellate re-
view altogether. That is not necessarily so. The federal
habeas review rule applied to the class of case in which state
appellate review is available does not have to be the same
rule applied to the class of case where it is not. We have no
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occasion to resolve that hypothetical (and highly unrealistic)
question now. In the case before us petitioner did obtain
appellate review of his constitutional claim; the state court
simply found the underlying claim weak and therefore did
not measure its prejudicial impact under Chapman. The at-
tempted analogy—Dbetween (1) eliminating appellate review
altogether and (2) providing appellate review but rejecting a
constitutional claim without assessing its prejudicial impact
under Chapman—is a false one.

Petitioner contends that, even if Brecht adopted a categor-
ical rule, post-Brecht developments require a different stand-
ard of review. Three years after we decided Brecht, Con-
gress passed, and the President signed, the Antiterrorism
and Effective Death Penalty Act of 1996 (AEDPA), under
which a habeas petition may not be granted unless the state
court’s adjudication “resulted in a decision that was contrary
to, or involved an unreasonable application of, clearly estab-
lished Federal law, as determined by the Supreme Court
of the United States . .. .” 28 U.S.C. §2254(d)(1). In
Mitchell v. Esparza, 540 U. S. 12 (2003) (per curiam), we
held that, when a state court determines that a constitutional
violation is harmless, a federal court may not award ha-
beas relief under §2254 unless the harmlessness determi-
nation itself was unreasonable. Petitioner contends that
§2254(d)(1), as interpreted in Esparza, eliminates the re-
quirement that a petitioner also satisfy Brecht’s standard.
We think not. That conclusion is not suggested by Esparza,
which had no reason to decide the point. Nor is it suggested
by the text of AEDPA, which sets forth a precondition to
the grant of habeas relief (“a writ of habeas corpus . . . shall
not be granted” unless the conditions of §2254(d) are met),
not an entitlement to it. Given our frequent recognition
that AEDPA limited rather than expanded the availability
of habeas relief, see, e. g., Williams v. Taylor, 529 U. S. 362,
412 (2000), it is implausible that, without saying so, AEDPA
replaced the Brecht standard of “‘actual prejudice,”” 507
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U.S., at 637 (quoting United States v. Lane, 474 U. S. 438,
449 (1986)), with the more liberal AEDPA/Chapman stand-
ard which requires only that the state court’s harmless-
beyond-a-reasonable-doubt determination be unreasonable.
That said, it certainly makes no sense to require formal ap-
plication of both tests (AEDPA/Chapman and Brecht) when
the latter obviously subsumes the former. Accordingly, the
Ninth Circuit was correct to apply the Brecht standard of
review in assessing the prejudicial impact of federal consti-
tutional error in a state-court criminal trial.?

B

Petitioner argues that, even if Brecht provides the stand-
ard of review, we must still reverse the judgment below be-
cause the exclusion of Maples’ testimony substantially and
injuriously affected the jury’s verdict in this case. That ar-
gument, however, is not fairly encompassed within the ques-
tion presented. We granted certiorari to decide a question
that has divided the Courts of Appeals—whether Brecht or
Chapman provides the appropriate standard of review when
constitutional error in a state-court trial is first recognized
by a federal court. Compare, e.g., Bains v. Cambra, 204
F. 3d 964, 976-977 (CA9 2000), with Orndorff v. Lockhart,
998 F. 2d 1426, 1429-1430 (CA8 1993). It is true that the
second sentence of the question presented asks: “Does it
matter which harmless error standard is employed?” Pet.
for Cert. I. But to ask whether Brecht makes any real dif-
ference is not to ask whether the Ninth Circuit misapplied

2We do not agree with petitioner’s amicus that Brecht’s concerns re-
garding the finality of state-court criminal judgments and the difficulty of
retrying a defendant years after the crime “have been largely alleviated
by [AEDPA],” which “sets strict time limitations on habeas petitions and
limits second or successive petitions as well.” Brief for Innocence Net-
work 7. Even cases governed by AEDPA can span a decade, as the nearly
12-year gap between petitioner’s conviction and the issuance of this deci-
sion illustrates.
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Brecht in this particular case. Petitioner seems to have un-
derstood this. Only in a brief footnote of his petition did he
hint that the Ninth Circuit erred in its application of the
Brecht standard. Pet. for Cert. 23, n. 19.2 Indeed, if appli-
cation of the Brecht standard to the facts of this case were
encompassed within the question presented, so too would be
the question of whether there was constitutional error in the
first place. After all, it would not “matter which harmless
error standard is employed” if there were no underlying con-
stitutional error. Unlike the dissenting Justices, some of
whom would reverse the decision below on the ground that
the error was harmful under Brecht, and one of whom would
vacate the decision below on the ground that it is unclear
whether there was constitutional error in the first instance,
we read the question presented to avoid these tangential
and factbound questions, and limit our review to the ques-
tion whether Chapman or Brecht provides the governing

standard.
ES ES ES

We hold that in §2254 proceedings a court must assess
the prejudicial impact of constitutional error in a state-court
criminal trial under the “substantial and injurious effect”
standard set forth in Brecht, supra, whether or not the state

3The question presented included one additional issue: “[I]f the Brecht
standard applies, does the petitioner or the State bear the burden of per-
suasion on the question of prejudice?” Pet. for Cert. I. We have pre-
viously held that, when a court is “in virtual equipoise as to the harmless-
ness of the error” under the Brecht standard, the court should “treat the
error . . . as if it affected the verdict . . ..” O’Neal v. McAninch, 513
U. S. 432, 435 (1995). The majority opinion below did not refer to O’Neal,
presumably because the majority harbored no grave doubt as to the harm-
lessness of the error. Neither did the dissenting judge refer to O’Neal,
presumably because she did not think the majority harbored grave doubt
as to the harmlessness of the error. Moreover, the State has conceded
throughout this §2254 proceeding that it bears the burden of persuasion.
Thus, there is no basis on which to conclude that the court below ignored
O’Neal.
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appellate court recognized the error and reviewed it for
harmlessness under the “harmless beyond a reasonable
doubt” standard set forth in Chapman, 386 U.S. 18. Since
the Ninth Circuit correctly applied the Brecht standard
rather than the Chapman standard, we affirm the judg-
ment below.

It is so ordered.

JUSTICE STEVENS, with whom JUSTICE SOUTER and JUS-
TICE GINSBURG join, and with whom JUSTICE BREYER joins
in part, concurring in part and dissenting in part.

While I join all of the Court’s opinion except Part I1I-B,
I am persuaded that we should also answer the question
whether the constitutional error was harmless under the
standard announced in Brecht v. Abrahamson, 507 U. S. 619
(1993). The parties and the Solicitor General as amicus cu-
riae fully briefed and argued the question, presumably be-
cause it appears to fit within the awkwardly drafted question
that we agreed to review.! Moreover, our answer to the
question whether the error was harmless would emphasize
the important point that the Brecht standard, as more fully
explained in our opinion in Kotteakos v. United States, 328
U. S. 750 (1946), imposes a significant burden of persuasion
on the State.

Both the history of this litigation and the nature of the
constitutional error involved provide powerful support for
the conclusion that if the jurors had heard the testimony of
Pamela Maples, they would at least have had a reasonable
doubt concerning petitioner’s guilt. Petitioner was not
found guilty until after he had been tried three times. The

1In Brecht itself the application of the standard of Kotteakos v. United
States, 328 U. S. 750 (1946), to the facts of the case was not even arguably
encompassed within the question presented. We nonetheless found it ap-
propriate to rule on whether the error was harmless under that standard.
See Brecht, 507 U. S., at 638 (“All that remains to be decided is whether
petitioner is entitled to relief”).
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first trial ended in a mistrial with the jury deadlocked 6
to 6. App. 121. The second trial also resulted in a mistrial
due to a deadlocked jury, this time 7 to 5 in favor of convie-
tion. Ibid. In the third trial, after the jurors had been de-
liberating for 11 days, the foreperson advised the judge that
they were split 7 to 5 and “‘hopelessly deadlocked.”” Id., at
74-75. When the judge instructed the jury to continue its
deliberations, the foreperson requested clarification on the
definition of “reasonable doubt.” Id., at 75. The jury delib-
erated for an additional 23 days after that exchange—a total
of five weeks—before finally returning a guilty verdict.?

It is not surprising that some jurors harbored a reasonable
doubt as to petitioner’s guilt weeks into their deliberations.
The only person to offer eyewitness testimony, a disinter-
ested truckdriver, described the killer as a man who was 5’7"
to 5’8" tall, weighed about 140 pounds, and had a full head
of hair. Tr. 4574 (Apr. 26, 1995). Petitioner is 6’2" tall,
weighed 300 pounds at the time of the murder, and is bald.
Record, Doc. No. 13, Exh. L (arrest report); ibid., Exh. M
(petitioner’s driver’s license). Seven different witnesses
linked the killings to a man named Anthony Hurtz, some
testifying that Hurtz had admitted to them that he was in
fact the killer. App. 60-64, 179. Each of those witnesses,
unlike the truckdriver, was impeached by evidence of bias,
either against Hurtz or for petitioner. Id., at 61-64, 73,
179-180.

However, Pamela Maples, a cousin of Hurtz’s who was in
all other respects a disinterested witness, did not testify at

2 According to data compiled by the National Center for State Courts,
the average length of jury deliberations for a capital murder trial in Cali-
fornia is 12 hours. See Judge and Attorney Survey (California), State of
the States—Survey of Jury Improvement Efforts (2007), online at http://
www.nesconline.org/D_research/cjs/xIs/SOSJAData/CA_JA_Statexls (as
visited June 8, 2007, and available in Clerk of Court’s case file). Three
days before the jury reached a verdict in this noncapital case, the trial
judge speculated that it was perhaps the longest deliberation in the his-
tory of Solano County. Tr. 5315 (June 5, 1995).
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either of petitioner’s first two trials. During the third trial,
she testified out of the presence of the jury that she had
overheard statements by Hurtz that he had committed a dou-
ble murder strikingly similar to that witnessed by the truck-
driver. Asthe Magistrate Judge found, the exclusion of Ma-
ples’ testimony for lack of foundation was clear constitutional
error under Chambers v. Mississippi, 410 U. S. 284 (1973),
and the State does not argue otherwise.? Cf. Skipper v.
South Carolina, 476 U. S. 1, 8 (1986) (“The testimony of more
disinterested witnesses . . . would quite naturally be given
much greater weight by the jury”).

Chambers error is by nature prejudicial. We have said
that Chambers “does not stand for the proposition that the
defendant is denied a fair opportunity to defend himself
whenever a state or federal rule excludes favorable evi-
dence.” Unaited States v. Scheffer, 523 U. S. 303, 316 (1998).
Rather, due process considerations hold sway over state evi-
dentiary rules only when the exclusion of evidence “under-
mine[s] fundamental elements of the defendant’s defense.”
Id., at 315. Hence, as a matter of law and logical inference,
it is well-nigh impossible for a reviewing court to conclude
that such error “did not influence the jury, or had but very
slight effect” on its verdict. Kotteakos, 328 U. S., at 764; see
also O’Neal v. McAninch, 513 U. S. 432, 445 (1995) (“[W]hen
a habeas court is in grave doubt as to the harmlessness of an
error that affects substantial rights, it should grant relief”).

It is difficult to imagine a less appropriate case for an ex-
ception to that commonsense proposition. We found in Par-
ker v. Gladden, 385 U. S. 363 (1966) (per curiam), that 26
hours of juror deliberations in a murder trial “indicat[ed] a
difference among them as to the guilt of petitioner.” Id., at
365. Here, the jury was deprived of significant evidence of

3 As the Magistrate Judge remarked, “[jlust how many double execution
style homicides involving a female driver shot in the head and a male
passenger also shot in a parked car could there be in a community proxi-
mate to the victims’ murder herein?” App. 179.
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third-party guilt, and still we measure the length of delibera-
tions by weeks, not hours. In light of the jurors’ evident
uncertainty, the prospect of rebutting the near-conclusive
presumption that the Chambers error did substantial harm
vanishes completely.*

We have not been shy in emphasizing that federal habeas
courts do not lightly find constitutional error. See Carey v.
Musladin, 549 U. S. 70 (2006). It follows that when they do
find an error, they may not lightly discount its significance.
Rather, a harmlessness finding requires “fair assurance,
after pondering all that happened without stripping the erro-
neous action from the whole, that the judgment was not sub-
stantially swayed by the error.” Kotteakos, 328 U.S., at
765. Given “all that happened” in this case, and given the
nature of the error, I cannot agree with the Ninth Circuit’s
conclusion that the erroneous exclusion of Maples’ testimony
was harmless under that standard.

Accordingly, I would reverse the judgment of the Court
of Appeals.

4See United States v. Fields, 483 F. 3d 313, 379 (CA5 2007) (Benavides,
J., dissenting from Part II-A-1 and dissenting in part from the judgment)
(“Courts often have been unwilling to find error harmless where the rec-
ord, as in this case, affirmatively shows that the jurors struggled with
their verdict”); Kennedy v. Lockyer, 379 F. 3d 1041, 1056, n. 18 (CA9 2004)
(“From the fact that the first trial ended in a mistrial, as well as the fact
that the jury deliberated for a considerable amount of time in the second
trial, we infer that the question as to [the defendant’s] guilt or innocence
was a close one in both trials”); Powell v. Collins, 332 F. 3d 376, 401 (CA6
2003) (finding prejudicial error in a habeas case in part because the jury
at one point told the court that it was “‘at a stalemate’”); United States
v. Varoudakis, 233 F. 3d 113, 127 (CA1 2000) (noting, in weighing harmless-
ness, that “the jury’s ‘impasse’ note reveals uncertainty about [the defend-
ant’s] guilt”); United States v. Ottersburg, 76 F. 3d 137, 140 (CA7 1996)
(“The length of the jury’s deliberations makes clear that this case was not
an easy one”); Medina v. Barnes, 71 F. 3d 363, 369 (CA10 1995) (basing
prejudice determination in a habeas case in part on the fact that “at one
point during their deliberations, the jurors indicated that they might be
unable to reach a unanimous verdict”).
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JUSTICE BREYER, concurring in part and dissenting in
part.

I agree with the Court that Brecht v. Abrahamson, 507
U.S. 619 (1993), sets forth the proper standard of review.
Cf. id., at 643 (STEVENS, J., concurring). At the same time,
I agree with JUSTICE STEVENS that we should consider the
application of the standard, that the error was not harmless,
and that “Chambers error is by nature prejudicial.” Ante,
at 124 (opinion concurring in part and dissenting in part)
(citing Chambers v. Mississippi, 410 U.S. 284 (1973)).
Cf. Kyles v. Whitley, 514 U. S. 419, 435 (1995) (similar state-
ment as to errors under Brady v. Maryland, 373 U.S. 83
(1963)). Nonetheless, I would remand this case rather than
reversing the Court of Appeals.

My reason arises out of the fact that here, for purposes of
deciding whether Chambers error exists, the question of
harm is inextricably tied to other aspects of the trial court’s
determination. The underlying evidentiary judgment at
issue involved a weighing of the probative value of proffered
evidence against, e. g., its cumulative nature, its tendency to
confuse or to prejudice the jury, or the likelihood that it will
simply waste the jury’s time. See App. 96-97; Cal. Evid.
Code Ann. §352 (West 1995); cf. Fed. Rule Evid. 403. In
this context, to find a Chambers error a court must take
account both of the way in which (and extent to which) the
trial court misweighed the relevant admissibility factors and
of the extent to which doing so harmed the defendant.
Moreover, to find this kind of error harmless, as the Court
of Appeals found it, should preclude the possibility of a
Chambers error; but to find this kind of error harmful does
not guarantee the contrary. A garden-variety nonharmless
misapplication of evidentiary principles normally will not
rise to the level of a constitutional, Chambers, mistake. Cf.,
e. 9., United States v. Scheffer, 523 U. S. 303, 308 (1998).

All this, it seems to me, requires reconsideration by the
Court of Appeals of its Chambers determination. I would
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not consider the question whether that exclusion of evidence
amounted to Chambers error because that question is not
before us, see ante, at 116-117, n. 1 (opinion of the Court).
But the logically inseparable question of harm is before us;
and that, I believe, is sufficient.

I would remand the case to the Ninth Circuit so that, tak-
ing account of the points JUSTICE STEVENS raises, ante, at
122-125, it can reconsider whether there was an error of ad-
missibility sufficiently serious to violate Chambers. 1 there-
fore join the Court’s opinion except as to footnote 1 and
Part I1-B, and I join JUSTICE STEVENS’ opinion in part.
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UNITED STATES ». ATLANTIC RESEARCH CORP.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT

No. 06-562. Argued April 23, 2007—Decided June 11, 2007

Sections 107(a) and 113(f) of the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 allow private parties to recover
expenses associated with cleaning up contaminated sites. Section
107(a) defines four categories of potentially responsible parties (PRPs)
and makes them liable for, among other things, “(A) all costs of removal
or remedial action incurred by the United States Government or a State
or an Indian tribe not inconsistent with the national contingency plan”
and “(B) any other necessary costs of response incurred by any other
person consistent with [such] plan,” §§107(a)(4)(A)-(B). Originally,
some courts interpreted § 107(a)(4)(B) as providing a cause of action for
a private party to recover voluntarily incurred response costs and to
seek contribution after having been sued. However, after the enact-
ment of §113(f), which authorizes one PRP to sue another for contribu-
tion, many courts held it to be the exclusive remedy for PRPs. In
Cooper Industries, Inc. v. Aviall Services, Inc., 543 U. S. 157, 161, this
Court held that a private party could seek contribution under §113(f)
only after being sued under §106 or § 107(a).

After respondent Atlantic Research cleaned up a Government site
it leased and contaminated while doing Government work, it sued the
Government to recover some of its costs under, as relevant here,
§107(a). The District Court dismissed the case, but the Eighth Circuit
reversed, holding that §113(f) does not provide the exclusive remedy
for recovering cleanup costs and that §107(a)(4)(B) provided a cause
of action to any person other than those permitted to sue under
§107(2)(4)(A).

Held: Because §107(a)(4)(B)’s plain terms allow a PRP to recover costs
from other PRPs, the statute provides Atlantic Research with a cause
of action. Pp. 134-141.

(a) Applying the maxim that statutes must “be read as a whole,” King
v. St. Vincent’s Hospital, 502 U. S. 215, 221, subparagraph (B)’s language
can be understood only with reference to subparagraph (A). The provi-
sions are adjacent and have similar structures, and the text denotes a
relationship between them. Subparagraph (B)’s phrase “other neces-
sary costs” refers to and differentiates the relevant costs from those
listed in subparagraph (A). Thus, it is natural to read the phrase
“any other person” by referring to the immediately preceding subpara-
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graph (A). Accepting the Government’s interpretation—that “any
other person” refers only to a person not identified as a PRP in
§§107(a)(1)-(4)—would destroy the symmetry of subparagraphs (A) and
(B) and render subparagraph (B) internally confusing. Moreover, be-
cause the statute defines PRPs so broadly as to sweep in virtually all
persons likely to incur cleanup costs, accepting that interpretation
would reduce the number of potential plaintiffs to almost zero, rendering
subparagraph (B) a dead letter. Pp. 134-137.

(b) Contrary to the Government’s argument, this interpretation will
not create friction between §§107(a) and 113(f). Their two clearly dis-
tinct remedies complement each other: Section 113(f)(1) authorizes a
contribution action to PRPs with common liability stemming from an
action instituted under §106 or §107(a), while §107(a) permits cost re-
covery (as distinct from contribution) by a private party that has itself
incurred cleanup costs. Thus, at least in the case of reimbursement, a
PRP cannot choose §107(a)’s longer statute of limitations for recovery
actions over §113(f)’s shorter one for contribution claims. Similarly, a
PRP could not avoid §113(f)’s equitable distribution of reimbursement
costs among PRPs by instead choosing to impose joint and several liabil-
ity under §107(a). That choice of remedies simply does not exist, and
in any event, a defendant PRP in a §107(a) suit could blunt any such
distribution by filing a § 113(f) counterclaim. Finally, permitting PRPs
to seek recovery under § 107(a) will not eviscerate § 113(f)(2), which pro-
hibits § 113(f) contribution claims against “[a] person who has resolved
its liability to the United States or a State in an administrative or judi-
cially approved settlement . . ..” Although that settlement bar does
not by its terms protect against § 107(a) cost-recovery liability, a district
court applying traditional equity rules would undoubtedly consider any
prior settlement in the liability calculus; the settlement bar continues
to provide significant protection from contribution suits by PRPs that
have inequitably reimbursed costs incurred by another party; and settle-
ment carries the inherent benefit of finally resolving liability as to the
United States or a State. Pp. 137-141.

459 F. 3d 827, affirmed.

THOMAS, J., delivered the opinion for a unanimous Court.

Deputy Solicitor General Hungar argued the cause for
the United States. With him on the brief were Solicitor
General Clement, Acting Assistant Attorney General Mc-
Keown, Kannon K. Shanmugam, Ronald M. Spritzer, and
Ellen J. Durkee.
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Owen Thomas Armstrong, Jr., argued the cause for re-
spondent. With him on the brief was Frank L. Steeves.

Jay D. Geck, Deputy Solicitor General of Washington, ar-
gued the cause for the State of Washington et al. as amici
curiae urging affirmance. With him on the brief were Rob-
ert M. McKenna, Attorney General, Maureen Hart, Solicitor
General, and Michael L. Dunning, Assistant Attorney Gen-
eral, Linda Singer, Acting Attorney General of the District
of Columbia, Salvador J. Antonetti Stutts, Solicitor General
of Puerto Rico, and the Attorneys General for their respec-
tive States as follows: Troy King of Alabama, Talis J. Col-
berg of Alaska, Dustin McDaniel of Arkansas, John W. Suth-
ers of Colorado, Richard Blumenthal of Connecticut, Bill
McCollum of Florida, Thurbert E. Baker of Georgia, Mark
J. Bennett of Hawaii, Lawrence G. Wasden of Idaho, Lisa
Madigan of Illinois, Steve Carter of Indiana, Tom Miller of
Iowa, Gregory D. Stumbo of Kentucky, Charles C. Foti, Jr.,
of Louisiana, Steven Rowe of Maine, Douglas F. Gansler of
Maryland, Martha Coakley of Massachusetts, Michael A.
Cox of Michigan, Lori Swanson of Minnesota, Jim Hood of
Mississippi, Jeremiah W. Nixon of Missouri, Mike McGrath
of Montana, Catherine Cortez Masto of Nevada, Kelly A. Ay-
otte of New Hampshire, Stuart Rabner of New Jersey, Gary
K. King of New Mexico, Andrew M. Cuomo of New York,
Roy Cooper of North Carolina, Wayne Stenehjem of North
Dakota, Marc Dann of Ohio, Hardy Myers of Oregon,
Patrick Lynch of Rhode Island, Robert E. Cooper, Jr., of
Tennessee, Greg Abbott of Texas, Mark L. Shurtleff of Utah,
William H. Sorrell of Vermont, and J. B. Van Hollen of
Wisconsin.*

*Briefs of amici curiae urging reversal were filed for Cooper Industries,
LLC, et al. by Dale E. Stephenson, Allen A. Kacenjar, Jay N. Varon, and
G. Michael Halfenger; and for the Huron Valley Steel Corp. by Jack D.
Shumate and Karen Pilat.

Briefs of amici curiae urging affirmance were filed for the City of New
York by Michael A. Cardozo, Leonard J. Koerner, and Daniel Greene; for
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JUSTICE THOMAS delivered the opinion of the Court.

Two provisions of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980
(CERCLA)—§8107(a) and 113(f)—allow private parties to
recover expenses associated with cleaning up contaminated
sites. 42 U.S. C. §§9607(a), 9613(f). In this case, we must
decide a question left open in Cooper Industries, Inc. v. Avi-
all Services, Inc., 543 U. S. 157, 161 (2004): whether § 107(a)
provides so-called potentially responsible parties (PRPs), 42
U.S. C. §§9607(a)(1)-(4), with a cause of action to recover
costs from other PRPs. We hold that it does.

I
A

Courts have frequently grappled with whether and how
PRPs may recoup CERCLA-related costs from other PRPs.
The questions lie at the intersection of two statutory provi-
sions—CERCLA §§107(a) and 113(f). Section 107(a) de-

the Association of California Water Agencies et al. by Paul S. Weiland,
Frederic A. Fudacz, and Alfred E. Smith; for Aviall Services, Inc., by
Richard Faulk, Jeffrey M. Gaba, and Stacy R. Obenhaus; for E. I. Du
Pont de Nemours and Co. et al. by Mark I. Levy and William H. Hyadtt,
Jr.; for Ford Motor Co. et al. by John McGahren; for Consolidated
Edison Co. of New York, Inc., by Carter G. Phillips, Angus Macbeth, Ste-
phen B. Kinnaird, Woody N. Peterson, Richard W. Babinecz, and Peter P.
Garam,; for Lockheed Martin Corp. by Miguel A. Estrada, Michael K.
Murphy, Amir C. Tayrani, and James R. Buckley; for the Metropolitan
Water Reclamation District of Greater Chicago by Harvey M. Sheldon,
Joel D. Bertocchi, Stephen R. Swofford, and Frederick M. Feldman; for
the Natural Resources Defense Council et al. by Jerry S. Phillips; for the
Superfund Settlements Project et al. by Michael W. Steinberg; for the
United States Conference of Mayors by Paul E. Gutermann and Thomas
C. Goldstein; and for Former Administrator of the United States Environ-
mental Protection Agency Carol M. Browner et al. by Joel M. Gross.

Briefs of amici curiae were filed for Reading Co. by James C. Martin;
and for James Kotrous by Jacqueline L. McDonald and Michael E.
Vergara.
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fines four categories of PRPs, 94 Stat. 2781, 42 U.S.C.
§§9607(a)(1)-(4), and makes them liable for, among other
things:

“(A) all costs of removal or remedial action incurred
by the United States Government or a State or an In-
dian tribe not inconsistent with the national contingency
plan; [and]

“(B) any other necessary costs of response incurred
by any other person consistent with the national contin-
gency plan.” §§9607(a)(4)(A)—(B).

Enacted as part of the Superfund Amendments and Reau-
thorization Act of 1986 (SARA), 100 Stat. 1613, §113(f) au-
thorizes one PRP to sue another for contribution in certain
circumstances. 42 U. S. C. §9613(f).!

Prior to the advent of § 113(f)’s express contribution right,
some courts held that §107(a)(4)(B) provided a cause of ac-
tion for a private party to recover voluntarily incurred re-
sponse costs and to seek contribution after having been sued.
See Cooper Industries, supra, at 161-162 (collecting cases);
Key Trownic Corp. v. United States, 511 U. S. 809, 816, n. 7
(1994) (same). After SARA’s enactment, however, some
Courts of Appeals believed it necessary to “direc[t] traffic
between” §§107(a) and 113(f). 459 F. 3d 827, 832 (CAS8 2006)
(case below). As a result, many Courts of Appeals held that
§113(f) was the exclusive remedy for PRPs. See Cooper In-
dustries, supra, at 169 (collecting cases). But as courts pre-
vented PRPs from suing under §107(a), they expanded
§113(f) to allow PRPs to seek “contribution” even in the ab-
sence of a suit under §106 or §107(a). Awviall Servs., Inc. v.

1Section 113(f)(1) permits private parties to seek contribution during or
following a civil action under §106 or §107(a). 42 U.S.C. §9613(f)(1).
Section 113(f)(3)(B) permits private parties to seek contribution after they
have settled their liability with the Government. §9613(f)(3)(B).



Cite as: 5561 U. S. 128 (2007) 133

Opinion of the Court

Cooper Industries, Inc., 312 F. 3d 677, 681 (CA5 2002) (en
banc).

In Cooper Industries, we held that a private party could
seek contribution from other liable parties only after having
been sued under §106 or §107(a). 543 U.S., at 161. This
narrower interpretation of §113(f) caused several Courts
of Appeals to reconsider whether PRPs have rights under
§107(a)(4)(B), an issue we declined to address in Cooper
Industries. Id., at 168. After revisiting the issue, some
courts have permitted §107(a) actions by PRPs. See
Consolidated Edison Co. of N. Y. v. UGI Utilities, Inc., 423
F. 3d 90 (CA2 2005); Metropolitan Water Reclamation Dist.
of Greater Chicago v. North American Galvanizing & Coat-
mgs, Inc., 473 F. 3d 824 (CA7 2007). However, at least one
court continues to hold that §113(f) provides the exclusive
cause of action available to PRPs. E. I. DuPont de Ne-
mours & Co. v. United States, 460 F. 3d 515 (CA3 2006).
Today, we resolve this issue.

B

In this case, respondent Atlantic Research leased property
at the Shumaker Naval Ammunition Depot, a facility oper-
ated by the Department of Defense. At the site, Atlantic
Research retrofitted rocket motors for petitioner United
States. Using a high-pressure water spray, Atlantic Re-
search removed pieces of propellant from the motors. It
then burned the propellant pieces. Some of the resultant
wastewater and burned fuel contaminated soil and ground
water at the site.

Atlantic Research cleaned the site at its own expense and
then sought to recover some of its costs by suing the United
States under both §§107(a) and 113(f). After our decision
in Cooper Industries foreclosed relief under § 113(f), Atlantic
Research amended its complaint to seek relief under § 107(a)
and federal common law. The United States moved to
dismiss, arguing that §107(a) does not allow PRPs (such as



134 UNITED STATES ». ATLANTIC RESEARCH CORP.

Opinion of the Court

Atlantic Research) to recover costs. The District Court
granted the motion to dismiss, relying on a case decided
prior to our decision in Cooper Industries, Dico, Inc. v.
Amoco O1l Co., 340 F. 3d 525 (CAS8 2003).

The Court of Appeals for the Eighth Circuit reversed.
Recognizing that Cooper Industries undermined the reason-
ing of its prior precedent, 459 F. 3d, at 830, n. 4, the Court
of Appeals joined the Second and Seventh Circuits in holding
that § 113(f) does not provide “the exclusive route by which
[PRPs] may recover cleanup costs.” Id., at 834 (citing Con-
solidated Edison Co., supra). The court reasoned that
§107(a)(4)(B) authorized suit by any person other than the
persons permitted to sue under §107(a)(4)(A). 459 F. 3d, at
835. Accordingly, it held that § 107(a)(4)(B) provides a cause
of action to Atlantic Research. To prevent perceived con-
flict between §§107(a)(4)(B) and 113(f)(1), the Court of Ap-
peals reasoned that PRPs that “have been subject to §§106
or 107 enforcement actions are still required to use §113,
thereby ensuring its continued vitality.” Id., at 836-837.
We granted certiorari, 549 U. S. 1177 (2007), and now affirm.

II
A

The parties’ dispute centers on what “other person[s]” may
sue under §107(a)(4)(B). The Government argues that “any
other person” refers to any person not identified as a PRP
in §§107(a)(1)-(4).2 In other words, subparagraph (B) per-

2CERCLA §107(a) lists four broad categories of persons as PRPs, by
definition liable to other persons for various costs:

“(1) the owner and operator of a vessel or a facility,

“(2) any person who at the time of disposal of any hazardous substance
owned or operated any facility at which such hazardous substances were
disposed of,

“(3) any person who by contract, agreement, or otherwise arranged for
disposal or treatment, or arranged with a transporter for transport for
disposal or treatment, of hazardous substances owned or possessed by
such person, by any other party or entity, at any facility or incineration
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mits suit only by non-PRPs and thus bars Atlantic Research’s
claim. Atlantic Research counters that subparagraph (B)
takes its cue from subparagraph (A), not the earlier para-
graphs (1)-(4). In accord with the Court of Appeals, Atlan-
tic Research believes that subparagraph (B) provides a cause
of action to anyone except the United States, a State, or an
Indian tribe—the persons listed in subparagraph (A). We
agree with Atlantic Research.

Statutes must “be read as a whole.” King v. St. Vincent’s
Hospital, 502 U. S. 215, 221 (1991). Applying that maxim,
the language of subparagraph (B) can be understood only
with reference to subparagraph (A). The provisions are ad-
jacent and have remarkably similar structures. KEach con-
cerns certain costs that have been incurred by certain enti-
ties and that bear a specified relationship to the national
contingency plan.? Bolstering the structural link, the text
also denotes a relationship between the two provisions. By
using the phrase “other necessary costs,” subparagraph
(B) refers to and differentiates the relevant costs from those
listed in subparagraph (A).

In light of the relationship between the subparagraphs, it
is natural to read the phrase “any other person” by referring
to the immediately preceding subparagraph (A), which per-
mits suit only by the United States, a State, or an Indian
tribe. The phrase “any other person” therefore means any
person other than those three. See 42 U.S.C. §9601(21)

vessel owned or operated by another party or entity and containing such
hazardous substances, and

“(4) any person who accepts or accepted any hazardous substances for
transport to disposal or treatment facilities, incineration vessels or sites
selected by such person, from which there is a release, or a threatened
release which causes the incurrence of response costs, of a hazardous sub-
stance, shall be liable for [various costs].” 42 U. S. C. §§9607(a)(1)-(4).

3“The national contingency plan specifies procedures for preparing and
responding to contaminations and was promulgated by the Environmental
Protection Agency ....” Cooper Industries, Inc. v. Aviall Services, Inc.,
543 U. S. 157, 161, n. 2 (2004) (citing 40 CFR pt. 300 (2004)).
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(defining “person” to include the United States and the vari-
ous States). Consequently, the plain language of subpara-
graph (B) authorizes cost-recovery actions by any private
party, including PRPs. See Key Tronic, 511 U.S., at 818
(stating in dictum that §107 “impliedly authorizes private
parties to recover cleanup costs from other PRP[s]” (empha-
sis added)).

The Government’s interpretation makes little textual
sense. In subparagraph (B), the phrase “any other neces-
sary costs” and the phrase “any other person” both refer to
antecedents—“costs” and “person[s]”—located in some pre-
vious statutory provision. Although “any other necessary
costs” clearly references the costs in subparagraph (A), the
Government would inexplicably interpret “any other person”
to refer not to the persons listed in subparagraph (A) but to
the persons listed as PRPs in paragraphs (1)-(4). Nothing
in the text of §107(a)(4)(B) suggests an intent to refer to
antecedents located in two different statutory provisions.
Reading the statute in the manner suggested by the Govern-
ment would destroy the symmetry of §§107(a)(4)(A) and (B)
and render subparagraph (B) internally confusing.

Moreover, the statute defines PRPs so broadly as to sweep
in virtually all persons likely to incur cleanup costs. Hence,
if PRPs do not qualify as “any other person” for purposes of
§107(a)(4)(B), it is unclear what private party would. The
Government posits that §107(a)(4)(B) authorizes relief for
“innocent” private parties—for instance, a landowner whose
land has been contaminated by another. But even parties
not responsible for contamination may fall within the broad
definitions of PRPs in §§107(a)(1)-(4). See 42 U. S. C.
§9607(a)(1) (listing “the owner and operator of a . . . facility”
as a PRP); see also United States v. Alcan Aluminum Corp.,
315 F. 3d 179, 184 (CA2 2003) (“CERCLA §9607 is a strict
liability statute”). The Government’s reading of the text
logically precludes all PRPs, innocent or not, from recover-
ing cleanup costs. Accordingly, accepting the Government’s
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interpretation would reduce the number of potential plain-
tiffs to almost zero, rendering §107(a)(4)(B) a dead letter.*
See Louisville & Nashville R. Co. v. Mottley, 219 U. S. 467,
475 (1911) (“We must have regard to all the words used by
Congress, and as far as possible give effect to them”).

According to the Government, our interpretation suffers
from the same infirmity because it causes the phrase “any
other person” to duplicate work done by other text. In the
Government’s view, the phrase “any other necessary costs”
“already precludes governmental entities from recovering
under” §107(a)(4)(B). Brief for United States 20. Even as-
suming the Government is correct, it does not alter our
conclusion. The phrase “any other person” performs a sig-
nificant function simply by clarifying that subparagraph
(B) excludes the persons enumerated in subparagraph (A).
In any event, our hesitancy to construe statutes to render
language superfluous does not require us to avoid surplusage
at all costs. It is appropriate to tolerate a degree of surplus-
age rather than adopt a textually dubious construction that
threatens to render the entire provision a nullity.

B

The Government also argues that our interpretation will
create friction between §§107(a) and 113(f), the very harm
courts of appeals have previously tried to avoid. In par-
ticular, the Government maintains that our interpretation,
by offering PRPs a choice between §§ 107(a) and 113(f), effec-
tively allows PRPs to circumvent § 113(f)’s shorter statute

4Congress amended the statute in 2002 to exempt some bona fide pro-
spective purchasers (BFPPs) from liability under § 107(a). See 42 U. S. C.
§9607(r)(1) (2000 ed., Supp. IV). The Government claims that these per-
sons are non-PRPs and therefore qualify as “any other person” under its
interpretation of § 107(a)(4)(B). Prior to 2002, however, the statute made
this small set of persons liable as PRPs. Accordingly, even if BFPPs now
give some life to the Government’s interpretation of § 107(a)(4)(B), it would
be implausible at best to conclude that § 107(a)(4)(B) lay dormant until the
enactment of §107(r)(1) in 2002.
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of limitations. See 42 U.S.C. §§9613(2)(2)—(3). Further-
more, the Government argues, PRPs will eschew equitable
apportionment under §113(f) in favor of joint and several
liability under §107(a). Finally, the Government contends
that our interpretation eviscerates the settlement bar set
forth in § 113(f)(2).

We have previously recognized that §$107(a) and 113(f)
provide two “clearly distinct” remedies. Cooper Industries,
543 U. S., at 163, n. 3. “CERCLA provide[s] for a right to
cost recovery in certain circumstances, § 107(a), and separate
rights to contribution in other circumstances, §§113(f)(1),
113()3)(B).” Id., at 163 (emphasis added). The Govern-
ment, however, uses the word “contribution” as if it were
synonymous with any apportionment of expenses among
PRPs. Brief for United States 33, n. 14 (“Contribution is
merely a form of cost recovery, not a wholly independent
type of relief”); see also, e. g., Pinal Creek Group v. New-
mont Mining Corp., 118 F. 3d 1298, 1301 (CA9 1997) (“Be-
cause all PRPs are liable under the statute, a claim by one
PRP against another PRP necessarily is for contribution”).
This imprecise usage confuses the complementary yet dis-
tinct nature of the rights established in §§107(a) and 113(f).

Section 113(f) explicitly grants PRPs a right to contribu-
tion. Contribution is defined as the “tortfeasor’s right to
collect from others responsible for the same tort after the
tortfeasor has paid more than his or her proportionate share,
the shares being determined as a percentage of fault.”
Black’s Law Dictionary 353 (8th ed. 2004). Nothing in
§113(f) suggests that Congress used the term “contribution”
in anything other than this traditional sense. The statute
authorizes a PRP to seek contribution “during or following”
a suit under §106 or §107(a). 42 U.S.C. §9613(f)(1).°
Thus, §113(f)(1) permits suit before or after the establish-

5Similarly, §113(f)(3)(B) permits a PRP to seek contribution after it
“has resolved its liability to the United States or a State . . . in an adminis-
trative or judicially approved settlement ....” 42 U.S. C. §9613(f)(3)(B).
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ment of common liability. In either case, a PRP’s right to
contribution under § 113(f)(1) is contingent upon an inequita-
ble distribution of common liability among liable parties.

By contrast, §107(a) permits recovery of cleanup costs but
does not create a right to contribution. A private party
may recover under § 107(a) without any establishment of lia-
bility to a third party. Moreover, §107(a) permits a PRP to
recover only the costs it has “incurred” in cleaning up a site.
42 U. S. C. §9607(a)(4)(B). When a party pays to satisfy a
settlement agreement or a court judgment, it does not incur
its own costs of response. Rather, it reimburses other par-
ties for costs that those parties incurred.

Accordingly, the remedies available in §§107(a) and 113(f)
complement each other by providing causes of action “to
persons in different procedural circumstances.” Consoli-
dated Edison, 423 F. 3d, at 99; see also E. I. DuPont de
Nemours, 460 F. 3d, at 548 (Sloviter, J., dissenting). Section
113(f)(1) authorizes a contribution action to PRPs with com-
mon liability stemming from an action instituted under § 106
or §107(a). And §107(a) permits cost recovery (as distinct
from contribution) by a private party that has itself incurred
cleanup costs. Hence, a PRP that pays money to satisfy
a settlement agreement or a court judgment may pursue
§113(f) contribution. But by reimbursing response costs
paid by other parties, the PRP has not incurred its own costs
of response and therefore cannot recover under §107(a).
As a result, though eligible to seek contribution under
§113(f)(1), the PRP cannot simultaneously seek to recover
the same expenses under § 107(a). Thus, at least in the case
of reimbursement, the PRP cannot choose the 6-year statute
of limitations for cost-recovery actions over the shorter limi-
tations period for § 113(f) contribution claims.®

5We do not suggest that §§107(a)(4)(B) and 113(f) have no overlap at
all.  Key Tronic Corp. v. United States, 511 U. S. 809, 816 (1994) (stating
the statutes provide “similar and somewhat overlapping remed[ies]”).
For instance, we recognize that a PRP may sustain expenses pursuant to
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For similar reasons, a PRP could not avoid § 113(f)’s equi-
table distribution of reimbursement costs among PRPs by
instead choosing to impose joint and several liability on an-
other PRP in an action under §107(a).” The choice of reme-
dies simply does not exist. In any event, a defendant PRP
in such a §107(a) suit could blunt any inequitable distri-
bution of costs by filing a §113(f) counterclaim. 459 F. 3d,
at 835; see also Consolidated Edison, supra, at 100, n. 9 (col-
lecting cases). Resolution of a §113(f) counterclaim would
necessitate the equitable apportionment of costs among the
liable parties, including the PRP that filed the § 107(a) action.
42 U.S.C. §9613(f)(1) (“In resolving contribution claims,
the court may allocate response costs among liable parties
using such equitable factors as the court determines are
appropriate”).

Finally, permitting PRPs to seek recovery under §107(a)
will not eviscerate the settlement bar set forth in § 113(f)(2).
That provision prohibits § 113(f) contribution claims against
“[a] person who has resolved its liability to the United States
or a State in an administrative or judicially approved
settlement . . ..” 42 U.S.C. §9613(f)(2). The settlement
bar does not by its terms protect against cost-recovery lia-
bility under §107(a). For several reasons, we doubt this
supposed loophole would discourage settlement. First, as
stated above, a defendant PRP may trigger equitable appor-

a consent decree following a suit under §106 or §107(a). See, e. g., United
Technologies Corp. v. Browning-Ferris Industries, Inc., 33 F. 3d 96, 97
(CA11994). In such a case, the PRP does not incur costs voluntarily but
does not reimburse the costs of another party. We do not decide whether
these compelled costs of response are recoverable under § 113(f), §107(a),
or both. For our purposes, it suffices to demonstrate that costs incurred
voluntarily are recoverable only by way of § 107(a)(4)(B), and costs of reim-
bursement to another person pursuant to a legal judgment or settlement
are recoverable only under § 113(f). Thus, at a minimum, neither remedy
swallows the other, contrary to the Government’s argument.

“We assume without deciding that §107(a) provides for joint and sev-
eral liability.
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tionment by filing a § 113(f) counterclaim. A district court
applying traditional rules of equity would undoubtedly con-
sider any prior settlement as part of the liability calculus.
Cf. 4 Restatement (Second) of Torts § 886A(2), p. 337 (1977)
(“No tortfeasor can be required to make contribution beyond
his own equitable share of the liability”). Second, the settle-
ment bar continues to provide significant protection from
contribution suits by PRPs that have inequitably reimbursed
the costs incurred by another party. Third, settlement car-
ries the inherent benefit of finally resolving liability as to the
United States or a State.®
I11

Because the plain terms of §107(a)(4)(B) allow a PRP to
recover costs from other PRPs, the statute provides Atlantic
Research with a cause of action. We therefore affirm the
judgment of the Court of Appeals.

It is so ordered.

8Because §107(a) expressly permits PRPs to seek cost recovery, we
need not address the alternative holding of the Court of Appeals that
§107(a) contains an additional implied right to contribution for PRPs who
are not eligible for relief under § 113(f). Cf. Cooper Industries, 543 U. S.,
at 171 (citing Texas Industries, Inc. v. Radcliff Materials, Inc., 451 U. S.
630 (1981); Northwest Airlines, Inc. v. Transport Workers, 451 U. S. 77
(1981)).
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WATSON ET AL. ». PHILIP MORRIS COS., INC., ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT

No. 05-1284. Argued April 25, 2007—Decided June 11, 2007

Petitioners filed a state-court suit claiming that respondents (Philip Mor-
ris) violated Arkansas unfair business practice laws by advertising cer-
tain cigarette brands as “light” when, in fact, Philip Morris had manipu-
lated testing results to register lower levels of tar and nicotine in the
advertised cigarettes than would be delivered to consumers. Philip
Morris removed the case to Federal District Court under the federal
officer removal statute, which permits removal of an action against “any
officer (or any person acting under that officer) of the United States or
of any agency thereof,” 28 U. S. C. §1442(a)(1) (emphasis added). The
federal court upheld the removal, ruling that the complaint attacked
Philip Morris’ use of the Government’s method of testing cigarettes and
thus that petitioners had sued Philip Morris for “acting under” the Fed-
eral Trade Commission. The Eighth Circuit affirmed, emphasizing the
FTC’s detailed supervision of the cigarette testing process and likening
the case to others in which lower courts permitted removal by heavily
supervised Government contractors.

Held: The fact that a federal agency directs, supervises, and monitors a
company’s activities in considerable detail does not bring that company
within §1442(a)(1)’s scope and thereby permit removal. Pp. 147-157.

(a) Section 1442(a)(1)’s words “acting under” are broad, and the stat-
ute must be “liberally construed.” Colorado v. Symes, 286 U. S. 510,
517. But broad language is not limitless. And a liberal construction
nonetheless can find limits in a text’s language, context, history, and
purposes. The statute’s history and this Court’s cases demonstrate
that its basic purpose is to protect the Federal Government from the
interference with its “operations” that would ensue were a State able,
for example, to “arres[t]” and bring “to trial in a State cour[t] for an
alleged offense against the law of the State,” “officers and agents” of
the Government “acting . . . within the scope of their authority.”
Willingham v. Morgan, 395 U.S. 402, 406 (internal quotation marks
omitted). State-court proceedings may reflect “local prejudice” against
unpopular federal laws or officials, e. g., Maryland v. Soper (No. 1), 270
U.S. 9, 32, and States hostile to the Government may impede enforce-
ment of federal law, see, e. g., Tennessee v. Dawvis, 100 U. S. 257, 263, or
deprive federal officials of a federal forum in which to assert federal
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immunity defenses, see, e. g., Willingham, supra, at 407. The removal
statute applies to private persons “who lawfully assist” a federal officer
“in the performance of his official duty,” Davis v. South Carolina, 107
U. S. 597, 600, but “only” if the private parties were “authorized to act
with or for [federal officers or agents] in affirmatively executing duties
under . . . federal law,” City of Greenwood v. Peacock, 384 U. S. 808,
824. Pp. 147-151.

(b) The relevant relationship here is that of a private person “acting
under” a federal “officer” or “agency.” §1442(a)(1) (emphasis added).
In this context, “under” must refer to what the dictionaries describe as
a relationship involving acting in a certain capacity, considered in rela-
tion to one holding a superior position or office, and typically includes
subjection, guidance, or control. Precedent and statutory purpose also
make clear that the private person’s “acting under” must involve an
effort to assist, or to help carry out, the federal superior’s duties or
tasks. See, e.g., Davis v. South Carolina, supra, at 600. Such aid
does not include simply complying with the law. When a company
complies with a regulatory order, it does not ordinarily create a signifi-
cant risk of state-court “prejudice.” Cf. Soper, supra, at 32. A state-
court suit brought against such a company is not likely to disable federal
officials from taking necessary action designed to enforce federal law,
cf. Tennessee v. Davis, supra, at 262-263, nor to deny a federal forum
to an individual entitled to assert a federal immunity claim, see, e. g.,
Willingham, supra, at 407. Thus, a private firm’s compliance (or non-
compliance) with federal laws, rules, and regulations does not by itself
fall within the scope of the statutory phrase “acting under” a federal
“official,” even if the regulation is highly detailed and even if the private
firm’s activities are highly supervised and monitored. A contrary de-
termination would expand the statute’s scope considerably, potentially
bringing within it state-court actions filed against private firms in many
highly regulated industries. Nothing in the statute’s language, history,
or purpose indicates a congressional intent to do so. Pp. 151-153.

(c) Philip Morris’ two arguments to the contrary are rejected. First,
it contends that if close supervision is sufficient to turn a Government
contractor into a private firm “acting under” a Government “agency” or
“officer,” as lower courts have held, it is sufficient to transform a com-
pany subjected to intense regulation. The answer to this argument is
that the assistance that private contractors provide federal officers goes
beyond simple compliance with the law and helps the officers fulfill other
basic governmental tasks. Second, Philip Morris argues that it is “act-
ing under” FTC officers when it conducts cigarette testing because,
after initially testing cigarettes for tar and nicotine, the FTC delegated
authority for that task to the tobacco industry in 1987 and has thereaf-
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ter extensively supervised and closely monitored testing. This argu-
ment contains a fatal flaw of omission. Although it uses the word “dele-
gation,” there is no evidence of any delegation of legal authority from
the FTC to the tobacco industry to undertake testing on the Govern-
ment agency’s behalf, or evidence of any contract, payment, employer/
employee relationship, or principal/agent arrangement. The existence
of detailed FTC rules indicates regulation, not delegation. The usual
regulator/regulated relationship cannot be construed as bringing Philip
Morris within the statute’s terms. Pp. 153-157.

420 F. 3d 852, reversed and remanded.

BREYER, J., delivered the opinion for a unanimous Court.

David C. Frederick argued the cause for petitioners.
With him on the briefs were Mark L. Evans, Steven Eugene
Cauley, James Allen Carney, and Marcus N. Bozeman.

Irving L. Gornstein argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were Solicitor General Clement, Assistant Attorney
General Keisler, Deputy Solicitor General Hungar, Mark B.
Stern, and Dana J. Martin.

Theodore B. Olson argued the cause for respondents.
With him on the brief were Mark A. Perry, Amir C. Tay-
rani, Murray R. Garnick, and Kenneth S. Geller.*

*Briefs of amici curiae urging reversal were filed for the State of Illi-
nois et al. by Lisa Madigan, Attorney General of Illinois, Gary Feiner-
man, Solicitor General, and Michael Scodro, Deputy Solicitor General, by
Linda Singer, Acting Attorney General of the District of Columbia, and
by the Attorneys General for their respective States as follows: Talis J.
Colberg of Alaska, Terry Goddard of Arizona, Mike Beebe of Arkansas,
Edmund G. Brown, Jr., of California, John W. Suthers of Colorado, Rich-
ard Blumenthal of Connecticut, Joseph R. Biden III of Delaware, Bill
McCollum of Florida, Thurbert E. Baker of Georgia, Mark J. Bennett of
Hawaii, Lawrence G. Wasden of Idaho, Steve Carter of Indiana, Tom Miller
of Iowa, Paul J. Morrison of Kansas, Gregory D. Stumbo of Kentucky,
Charles C. Foti, Jr., of Louisiana, G. Steven Rowe of Maine, Douglas F.
Gansler of Maryland, Martha Coakley of Massachusetts, Michael A. Cox
of Michigan, Lori Swanson of Minnesota, Jim Hood of Mississippi, Jere-
miah W. (Jay) Nixon of Missouri, Mike McGrath of Montana, Catherine
Cortez Masto of Nevada, Kelly A. Ayotte of New Hampshire, Stuart
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JUSTICE BREYER delivered the opinion of the Court.

The federal officer removal statute permits a defendant
to remove to federal court a state-court action brought
against the

“United States or any agency thereof or any officer (or
any person acting under that officer) of the United
States or of any agency thereof, sued in an official
or individual capacity for any act under color of such
office ....” 28 U.S.C. §1442(a)(1) (emphasis added).

The question before us is whether the fact that a federal
regulatory agency directs, supervises, and monitors a com-
pany’s activities in considerable detail brings that company
within the scope of the italicized language (“acting under”
an “officer” of the United States) and thereby permits re-
moval. We hold that it does not.

Rabner of New Jersey, Gary K. King of New Mexico, Andrew M. Cuomo
of New York, Roy Cooper of North Carolina, Wayne Stenehjem of North
Dakota, Marc Dann of Ohio, W. A. Drew Edmondson of Oklahoma, Hardy
Myers of Oregon, Thomas W. Corbett, Jr., of Pennsylvania, Patrick Lynch
of Rhode Island, Henry McMaster of South Carolina, Lawrence E. Long
of South Dakota, Robert E. Cooper, Jr., of Tennessee, Mark L. Shurtleff
of Utah, William H. Sorrell of Vermont, Robert F. McDonnell of Virginia,
Robert M. McKenna of Washington, Darrell V. McGraw, Jr., of West Vir-
ginia, J B. Van Hollen of Wisconsin, and Patrick J Crank of Wyoming;
for the Campaign for Tobacco-Free Kids et al. by Matthew L. Myers; for
Public Citizen, Inc., et al. by Scott L. Nelson, Brian Wolfman, Stacy
Canan, Bruce Vignery, and Michael Schuster; and for Public Justice, P. C.,
et al. by Gerson H. Smoger, Esther E. Berezofsky, Michael J. Quirk, Ar-
thur H. Bryant, Leslie A. Brueckner, and Jeffrey K. White.

Michael S. Fried and Christian G. Vergonis filed a brief for Former
Commissioners and Senior Staff of the Federal Trade Commission as
amici curiae urging affirmance.

Briefs of amici curiae were filed for the Blue Cross and Blue Shield
Association by Anthony F. Shelley; for Defense Contractors et al. by Seth
P. Waxman, Stephen W. Preston, Paul R. Q. Wolfson, and John P. Ja-
necek; and for the Washington Legal Foundation by Katharine R. Lati-
mer, Rebecca A. Womeldorf, Michael L. Junk, Daniel J. Popeo, and Paul
D. Kamenay.
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Lisa Watson and Loretta Lawson, the petitioners, filed a
civil lawsuit in Arkansas state court claiming that the Philip
Morris Companies, the respondents, violated state laws pro-
hibiting unfair and deceptive business practices. The com-
plaint focuses upon advertisements and packaging that de-
scribe certain Philip Morris brand cigarettes (Marlboro and
Cambridge Lights) as “light,” a term indicating lower tar
and nicotine levels than those present in other cigarettes.
More specifically, the complaint refers to the design and per-
formance of Philip Morris cigarettes that are tested in ac-
cordance with the Cambridge Filter Method, a method that
“the tobacco industry [uses] to ‘measure’ tar and nicotine lev-
els in cigarettes.” App. to Pet. for Cert. 63a—64a. The
complaint charges that Philip Morris “manipulat[ed] the de-
sign” of its cigarettes, and “[e]lmploy[ed] techniques that”
would cause its cigarettes “to register lower levels of tar and
nicotine on [the Cambridge Filter Method] than would be
delivered to the consumers of the product.” Id., at 63a—65a.
The complaint adds that the Philip Morris cigarettes deliv-
ered “greater amounts of tar and nicotine when smoked
under actual conditions” than the adjective “‘light’” as used
in its advertising indicates. Id., at 656a. In view of these
and other related practices, the complaint concludes that
Philip Morris’ behavior was “deceptive and misleading”
under Arkansas law. Id., at 64a, 66a.

Philip Morris, referring to the federal officer removal stat-
ute, removed the case to Federal District Court. That
court, in turn, held that the statute authorized the removal.
The court wrote that the complaint attacked Philip Morris’
use of the Government’s method of testing cigarettes. For
this reason (and others), it held that the petitioners had sued
Philip Morris for “act[s]” taken “under” the Federal Trade
Commission (FTC), a federal agency (staffed by federal
“officer|[s]”).
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The District Court certified the question for interlocutory
review. And the United States Court of Appeals for the
Eighth Circuit affirmed. Like the District Court, it empha-
sized the FTC’s detailed supervision of the cigarette testing
process. It also cited lower court cases permitting removal
by heavily supervised Government contractors. See 420
F. 3d 852, 857 (2005); Winters v. Diamond Shamrock Chemi-
cal Co., 149 F. 3d 387 (CA5 1998) (authorizing removal of a
tort suit against private defense contractors that manufac-
tured Agent Orange). The Eighth Circuit concluded that
Philip Morris was “acting under” federal “officer[s],” namely,
the FTC, with respect to the challenged conduct. 420 F.
3d, at 854.

We granted certiorari. 549 U.S. 1162 (2007). And we
now reverse the Eighth Circuit’s determination.

II

The federal statute permits removal only if Philip Morris,
in carrying out the “act[s]” that are the subject of the peti-
tioners’ complaint, was “acting under” any “agency” or “offi-
cer” of “the United States.” 28 U.S.C. §1442(a)(1). The
words “acting under” are broad, and this Court has made
clear that the statute must be “liberally construed.” Colo-
rado v. Symes, 286 U.S. 510, 517 (1932); see Arizona V.
Manypenny, 4561 U. S. 232, 242 (1981); Willingham v. Mor-
gan, 395 U.S. 402, 406-407 (1969). But broad language
is not limitless. And a liberal construction nonetheless
can find limits in a text’s language, context, history, and
purposes.

Beginning with history, we note that Congress enacted the
original federal officer removal statute near the end of the
War of 1812, a war that was not popular in New England.
See 1id., at 405. Indeed, shipowners from that region filed
many state-court claims against federal customs officials
charged with enforcing a trade embargo with England. See
Wiecek, The Reconstruction of Federal Judicial Power, 1863—
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1875, 13 Am. J. Legal Hist. 333, 337 (1969). Congress re-
sponded with a provision that permitted federal customs
officers and “any other person aiding or assisting” those
officers to remove a case filed against them “in any state
court” to federal court. Customs Act of 1815, ch. 31, §8, 3
Stat. 198 (emphasis added). This initial removal statute was
“[o]bviously . . . an attempt to protect federal officers from
interference by hostile state courts.” Willingham, 395
U. S, at 405.

In the early 1830’s, South Carolina passed a Nullification
Act declaring federal tariff laws unconstitutional and author-
izing prosecution of the federal agents who collected the tar-
iffs. See ibid. Congress then enacted a new statute that
permitted “any officer of the United States, or other person,”
to remove to federal court a lawsuit filed against the officer
“for or on account of any act done under the revenue laws of
the United States.” Act of Mar. 2, 1833, ch. 57, §3, 4 Stat.
633 (emphasis added). As Senator Daniel Webster ex-
plained at the time, where state courts might prove hostile
to federal law, and hence to those who enforced that law, the
removal statute would “give a chance to the [federal] officer
to defend himself where the authority of the law was recog-
nised.” 9 Cong. Deb. 461 (1833).

Soon after the Civil War, Congress enacted yet another
officer removal statute, permitting removal of a suit against
any revenue officer “on account of any act done under color
of his office” by the revenue officer and “any person acting
under or by authority of any such officer.” Act of July 13,
1866, ch. 184, §67, 14 Stat. 171 (emphasis added). Elsewhere
the statute restricted these latter persons to those engaged
in acts “for the collection of taxes.” §67, id., at 172.

In 1948, Congress again revised the statute, dropping its
limitation to the revenue context. And it included the re-
written statute within its 1948 recodification. See Act of
June 25, 1948, ch. 646, §1442(a), 62 Stat. 938, 28 U.S. C.
§1442(a). It is this version of the statute that, with the ex-



Cite as: 5561 U. S. 142 (2007) 149

Opinion of the Court

ception of a modification in response to this Court’s decision
in International Primate Protection League v. Administra-
tors of Tulane Ed. Fund, 500 U. S. 72 (1991), is now before
us. While Congress expanded the statute’s coverage to in-
clude all federal officers, it nowhere indicated any intent to
change the scope of words, such as “acting under,” that de-
scribed the triggering relationship between a private entity
and a federal officer.

Turning to precedent, we point to three cases, all involving
illegal liquor, which help to illustrate the need for, and the
workings of, the pre-1948 removal statutes. In 1878, a fed-
eral revenue officer, James Davis, raided an illegal distillery
in Tennessee; was ambushed by several armed men; re-
turned the ambushers’ gunfire; and shot one of his attackers
dead. See Temnessee v. Dawis, 100 U.S. 257, 261 (1880).
Tennessee indicted Davis for murder. The Court held that
the statute permitted Davis to remove the case to federal
court, reasoning that the Federal Government “can act only
through its officers and agents, and they must act within the
States.” Id., at 263. Removal, the Court found, would help
to prevent hostile States from “paralyz[ing]” the Federal
Government and its initiatives. Ibid.

About the same time, a U. S. Army corporal (also called
Davis, Lemuel Davis) along with several other soldiers
helped a federal revenue officer try to arrest a distiller
for violating the internal-revenue laws. The soldiers sur-
rounded the house; the distiller escaped through a hole in a
side wall; Corporal Davis shot the suspect; and South Caro-
lina indicted Davis for murder. Davis removed the case,
and this Court upheld the removal. The Court acknowl-
edged that, although Davis was not a revenue officer, he was
a person “who lawfully assist[ed]” a revenue officer “in the
performance of his official duty.” Dawis v. South Carolina,
107 U. 8. 597, 600 (1883).

In the 1920’s, Maryland charged a group of prohibition
agents and a private person acting as their driver with a
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murder committed during a distillery raid. See Maryland
v. Soper (No. 1), 270 U. S. 9 (1926). The prohibition agents
and their driver sought to remove the state murder trial to
federal court. This Court ultimately rejected their removal
efforts for reasons not relevant here. But in doing so it
pointed out that the private person acting “as a chauffeur
and helper to the four officers under their orders and . . .
direction” had “the same right to the benefit of” the removal
provision as did the federal agents. Id., at 30.

Apart from demonstrating the dangers associated with
working in the illegal alcohol business, these three cases—
Tennessee v. Davis, Davis v. South Carolina, and Maryland
v. Soper—illustrate that the removal statute’s “basic” pur-
pose is to protect the Federal Government from the interfer-
ence with its “operations” that would ensue were a State
able, for example, to “arres[t]” and bring “to trial in a State
cour[t] for an alleged offense against the law of the State,”
“officers and agents” of the Federal Government “acting . . .
within the scope of their authority.” Willingham, 395 U. S.,
at 406 (internal quotation marks omitted). See also ibid.
(noting that the “purpose” of the statute “is not hard to dis-
cern”). State-court proceedings may reflect “local preju-
dice” against unpopular federal laws or federal officials.
Soper, supra, at 32; see Manypenny, 451 U. S., at 242 (noting
that removal permits trials to occur free from “local . . .
prejudice”). In addition, States hostile to the Federal Gov-
ernment may impede through delay federal revenue collec-
tion or the enforcement of other federal law. See Tennessee
v. Dawvis, supra, at 263; cf. Findley v. Satterfield, 9 F. Cas.
67, 68 (No. 4,792) (CC ND Ga. 1877). And States may de-
prive federal officials of a federal forum in which to assert
federal immunity defenses. See International Primate
Protection League, supra, at 86-87; Willingham, supra, at
407 (“[Olne of the most important reasons for removal is to
have the validity of the defense of official immunity tried in
a federal court”); Jefferson County v. Acker, 527 U. S. 423,
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447 (1999) (SCALIA, J., concurring in part and dissenting in
part) (noting that “the main point” of the federal officer re-
moval statute “is to give officers a federal forum in which to
litigate the merits of immunity defenses”).

Where a private person acts as an assistant to a federal
official in helping that official to enforce federal law, some of
these same considerations may apply. Regardless, in Davis
v. South Carolina the Court wrote that the removal statute
applies to private persons “who lawfully assist” the federal
officer “in the performance of his official duty.” 107 U.S.,
at 600. And in City of Greenwood v. Peacock, 384 U. S. 808,
824 (1966), in interpreting a related removal provision, the
Court repeated that the statute authorized removal by pri-
vate parties “only” if they were “authorized to act with or
for [federal officers or agents] in affirmatively executing du-
ties under . . . federal law.” All the Court’s relevant post-
1948 federal officer removal cases that we have found reflect
or are consistent with this Court’s pre-1948 views. See
Mesa v. California, 489 U. S. 121 (1989); Manypenny, supra,
Willingham, supra; Peacock, supra.

III

With this history and precedent in mind, we return to the
statute’s language. The relevant relationship is that of a
private person “acting under” a federal “officer” or “agency.”
28 U.S.C. §1442(a)(1) (emphasis added). In this context,
the word “under” must refer to what has been described as
a relationship that involves “acting in a certain capacity, con-
sidered in relation to one holding a superior position or of-
fice.” 18 Oxford English Dictionary 948 (2d ed. 1989). That
relationship typically involves “subjection, guidance, or con-
trol.” Webster’s New International Dictionary 2765 (2d ed.
1953). See also Funk & Wagnalls New Standard Dictionary
of the English Language 2604 (1942) (defining “under” as
meaning “[sJubordinate or subservient to,” “[sJubject to guid-
ance, tutorship, or direction of”); 18 Oxford English Diction-
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ary, supra, at 949 (“[slubject to the instruction, direction, or
guidance of”). In addition, precedent and statutory purpose
make clear that the private person’s “acting under” must in-
volve an effort to assist, or to help carry out, the duties
or tasks of the federal superior. See, e.g., Davis v. South
Carolina, supra, at 600; see also supra, at 149-151.

In our view, the help or assistance necessary to bring a
private person within the scope of the statute does not in-
clude simply complying with the law. We recognize that
sometimes an English speaker might say that one who com-
plies with the law “helps” or “assists” governmental law
enforcement. Taxpayers who fill out complex federal tax
forms, airline passengers who obey federal regulations pro-
hibiting smoking, for that matter well-behaved federal pris-
oners, all “help” or “assist” federal law enforcement authori-
ties in some sense of those words. But that is not the sense
of “help” or “assist” that can bring a private action within
the scope of this statute. That is in part a matter of lan-
guage. One would usually describe the behavior of the tax-
payers, airline passengers, and prisoners we have described
as compliance with the law (or acquiescence to an order),
not as “acting under” a federal official who is giving an order
or enforcing the law. It is also in part a matter of the his-
tory and the precedent we have discussed. See supra,
at 147-151.

Finally, it is a matter of statutory purpose. When a com-
pany subject to a regulatory order (even a highly complex
order) complies with the order, it does not ordinarily create
a significant risk of state-court “prejudice.” Cf. Soper,
supra, at 32; Manypenny, supra, at 241-242. Nor is a
state-court lawsuit brought against such a company likely to
disable federal officials from taking necessary action de-
signed to enforce federal law. Cf. Tennessee v. Davis, 100
U. S., at 262-263. Nor is such a lawsuit likely to deny a fed-
eral forum to an individual entitled to assert a federal claim
of immunity. See, e. g., Willingham, supra, at 4017.
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The upshot is that a highly regulated firm cannot find a
statutory basis for removal in the fact of federal regulation
alone. A private firm’s compliance (or noncompliance) with
federal laws, rules, and regulations does not by itself fall
within the scope of the statutory phrase “acting under” a
federal “official.” And that is so even if the regulation is
highly detailed and even if the private firm’s activities are
highly supervised and monitored. A contrary determina-
tion would expand the scope of the statute considerably, po-
tentially bringing within its scope state-court actions filed
against private firms in many highly regulated industries.
See, e.g., Federal Insecticide, Fungicide, and Rodenticide
Act, 7 U. S. C. §136a (2000 ed. and Supp. IV) (mandating dis-
closure of testing results in the context of pesticide registra-
tion). Neither language, nor history, nor purpose lead us to
believe that Congress intended any such expansion.

Iv

Philip Morris advances two important arguments to the
contrary. First, it points out that lower courts have held
that Government contractors fall within the terms of the fed-
eral officer removal statute, at least when the relationship
between the contractor and the Government is an unusually
close one involving detailed regulation, monitoring, or super-
vision. See, e. g., Winters, 149 F. 3d 387. And it asks why,
if close supervision is sufficient to turn a private contractor
into a private firm “acting under” a Government “agency” or
“officer,” does it not do the same when a company is sub-
jected to intense regulation.

The answer to this question lies in the fact that the pri-
vate contractor in such cases is helping the Government to
produce an item that it needs. The assistance that private
contractors provide federal officers goes beyond simple com-
pliance with the law and helps officers fulfill other basic gov-
ernmental tasks. In the context of Winters, for example,
Dow Chemical fulfilled the terms of a contractual agreement
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by providing the Government with a product that it used
to help conduct a war. Moreover, at least arguably, Dow
performed a job that, in the absence of a contract with a
private firm, the Government itself would have had to
perform.

These circumstances distinguish Winters from this case.
For present purposes that distinction is sufficient. And we
need not further examine here (a case where private con-
tracting is not at issue) whether and when particular circum-
stances may enable private contractors to invoke the statute.

Second, Philip Morris argues that its activities at issue
here did not consist simply of compliance with regulatory
laws, rules, and orders. It contends that the FTC, after ini-
tially testing cigarettes for tar and nicotine, “delegated au-
thority” for that task to an industry-financed testing labora-
tory in 1987. E.g., Brief for Respondents 31 (emphasis
added). And Philip Morris asserts that (along with other
cigarette companies) it was acting pursuant to that delega-
tion. It adds that ever since this initial “delegation” the
FTC has “extensive[ly] . . . supervis[ed]” and “closely moni-
tored” the manner in which the laboratory tests cigarettes.
Id., at 37, 30, 39. Philip Morris concludes that, given all
these circumstances, just as Dow was “acting under” officers
of the Department of Defense when it manufactured Agent
Orange, see Winters, supra, at 399, so Philip Morris is “act-
ing under” officers of the FTC when it conducts cigarette
testing. See Brief for Respondents 38.

For argument’s sake we shall overlook the fact that the
petitioners appear to challenge the way in which Philip Mor-
ris “designed” its cigarettes, not the way in which it (or the
industry laboratory) conducted cigarette testing. We also
shall assume the following testing-related facts that Philip
Morris sets forth in its brief:

(1) In the 1950’s, the FTC ordered tobacco companies to
stop advertising the amount of tar and nicotine con-
tained in their cigarettes. See id., at 3.
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(2) In 1966, the FTC altered course. It permitted ciga-
rette companies to advertise “tar and nicotine yields”
provided that the company had substantiated its state-
ment through use of the Cambridge Filter Method, a
testing method developed by Dr. Clyde Ogg, a Depart-
ment of Agriculture employee. Id., at 4-5.

(3) The Cambridge Filter Method uses “a smoking ma-
chine that takes a 35 milliliter puff of two seconds’ dura-
tion on a cigarette every 60 seconds until the cigarette
is smoked to a specified butt length.” FTC v. Brown &
Williamson Tobacco Corp., 778 F. 2d 35, 37 (CADC
1985). It then measures the amount of tar and nico-
tine that is delivered. That data, in turn, determine
whether a cigarette may be labeled as “light.” This
method, Dr. Ogg has testified, “will not tell a smoker
how much tar and nicotine he will get from any given
cigarette,” but it “will indicate” whether a smoker “will
get more from one than from another cigarette if there
is a significant difference between the two and if he
smokes the two in the same manner.” Brief for Re-
spondents 5-6 (internal quotation marks omitted).

(4) In 1967, the FTC began to use its own laboratory to
perform these tests. Seeid.,at 6. And the Cambridge
Filter Method began to be referred to as “the ‘FTC
Method.”” Id., at 4.

(5) The FTC published the testing results periodically
and sent the results annually to Congress. See id., at 7.
(6) Due to cost considerations, the FTC stopped testing
cigarettes for tar and nicotine in 1987. Simultaneously,
the tobacco industry assumed responsibility for ciga-
rette testing, running the tests according to FTC speci-
fications and permitting the F'TC to monitor the process
closely. See ibid.

(7) The F'TC continues to publish the testing results and
to send them to Congress. See ibid.
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(8) The tobacco industry has followed the FTC’s re-
quirement that cigarette manufacturers disclose (and
make claims about) tar and nicotine content based exclu-
sively on the results of this testing. See id., at 8-9.

Assuming this timeline, Philip Morris’ argument nonethe-
less contains a fatal flaw—a flaw of omission. Although
Philip Morris uses the word “delegation” or variations many
times throughout its brief, we have found no evidence of any
delegation of legal authority from the FTC to the industry
association to undertake testing on the Government agency’s
behalf. Nor is there evidence of any contract, any payment,
any employer/employee relationship, or any principal/agent
arrangement.

We have examined all of the documents to which Philip
Morris and certain supporting amici refer. Some of those
documents refer to cigarette testing specifications, others
refer to the FTC’s inspection and supervision of the industry
laboratory’s testing, and still others refer to the FTC’s prohi-
bition of statements in cigarette advertising. But none of
these documents establish the type of formal delegation that
might authorize Philip Morris to remove the case.

Several former FTC officials, for example, filed an amicus
brief in which they state that “[iln 198[7] the FTC delegated
testing responsibility to the private Tobacco Industry Test-
ing Lab (the ‘TITL’).” Brief for Former Commissioners and
Senior Staff of the FTC 11. But in support of this prop-
osition the brief cites a single source, a letter from the ciga-
rette manufacturers’ lawyer to an F'TC official. That letter
states:

“[M]ajor United States cigarette manufacturers, who
are responsible for the TITL’s operations and on whose
behalf we are writing, do not believe that Commission
oversight is needed . ... Nevertheless, as an accom-
modation and in the spirit of cooperation, the manu-
facturers are prepared to permit Commission employees
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to monitor the TITL testing program . .. .” Letter
from John P. Rupp to Judith P. Wilkenfeld (June 30,
1987), online at http://tobaccodocuments.org/nysa_ti_s1/
TI57900738.html (as visited June 7, 2007, and available
in Clerk of Court’s case file).

Nothing in this letter refers to a delegation of authority.
And neither Congress nor federal agencies normally delegate
legal authority to private entities without saying that they
are doing so.

Without evidence of some such special relationship, Philip
Morris’ analogy to Government contracting breaks down.
We are left with the FTC’s detailed rules about advertising,
specifications for testing, requirements about reporting re-
sults, and the like. This sounds to us like regulation, not
delegation. If there is a difference between this kind of reg-
ulation and, say, that of Food and Drug Administration regu-
lation of prescription drug marketing and advertising (which
also involve testing requirements), see Serono Labs., Inc. v.
Shalala, 158 F. 3d 1313, 1316 (CADC 1998), that difference
is one of degree, not kind.

As we have pointed out, however, differences in the degree
of regulatory detail or supervision cannot by themselves
transform Philip Morris’ regulatory compliance into the
kind of assistance that might bring the FTC within the scope
of the statutory phrase “acting under” a federal “officer.”
Supra, at 152.  And, though we find considerable regulatory
detail and supervision, we can find nothing that warrants
treating the FTC/Philip Morris relationship as distinct from
the usual regulator/regulated relationship. This relation-
ship, as we have explained, cannot be construed as bringing
Philip Morris within the terms of the statute.

For these reasons, the judgment of the Eighth Circuit is
reversed, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.
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LONG ISLAND CARE AT HOME, LTD.,, ET AL. v». COKE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 06-593. Argued April 16, 2007—Decided June 11, 2007

The Fair Labor Standards Amendments of 1974 exempted from the mini-
mum wage and maximum hours rules of the Fair Labor Standards Act
of 1938 (FLSA) persons “employed in domestic service employment to
provide companionship services for individuals . . . unable to care for
themselves.” 29 U.S.C. §213(a)(15). Under a Labor Department
(DOL) regulation labeled an “Interpretatio[n]” (hereinafter third-party
regulation), the exemption includes those “companionship” workers
“employed by an . . . agency other than the family or household using
their services.” 29 CFR §552.109(a). However, the DOL’s “General
Regulations” also define the statutory term “domestic service employ-
ment” as “services of a household nature performed by an employee
in or about a private home . . . of the person by whom he or she is
employed.” §552.3 (emphasis added). Respondent, a “companionship
services” provider to the elderly and infirm, sued petitioners, her former
employer Long Island Care and its owner, seeking minimum and over-
time wages they allegedly owed her. The parties assume the FLSA
requires the payments only if its “companionship services” exemption
does not apply to workers paid by third-party agencies such as Long
Island Care. The District Court dismissed the suit, finding the third-
party regulation valid and controlling. The Second Circuit found the
regulation unenforceable and set the judgment aside.

Held: The third-party regulation is valid and binding. Pp. 1656-176.

(@) An agency’s power to administer a congressionally created pro-
gram necessarily requires the making of rules to fill any “‘gap’” left,
implicitly or explicitly, by Congress. Chevron U. S. A. Inc. v. Natural
Resources Defense Council, Inc., 467 U. S. 837, 843. When an agency
fills such a gap reasonably, and in accordance with other applicable (e. ¢.,
procedural) requirements, that result is legally binding. Id., at 843—
844. On its face, the third-party regulation seems to fill a statutory
gap. Pp. 165-166.

(b) The regulation does not exceed the DOL’s delegated rulemaking
authority. The FLSA explicitly leaves gaps as to the scope and defini-
tion of its “domestic service employment” and “companionship services”
terms, 29 U. S. C. §213(a)(15), and empowers the DOL to fill these gaps
through regulations, 1974 Amendments, §29(b). Whether to include
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workers paid by third parties is one of the details left to the DOL to
work out. Although the pre-1974 FLSA already covered some third-
party-paid companionship workers, e. g., those employed by large pri-
vate enterprises, it did not then cover others, e. g., those employed di-
rectly by the aged person’s family or by many smaller private agencies.
Thus, whether, or how, the statutory definition should apply to such
workers raises a set of complex questions, e. g., should the FLSA cover
all of them, some of them, or none of them? How should the need for
a simple, uniform application of the exemption be weighed against the
fact that some (but not all) of the workers were previously covered?
Given the DOL’s expertise, satisfactory answers to the foregoing ques-
tions may well turn upon its thorough knowledge of the area and ability
to consult at length with affected parties. It is therefore reasonable to
infer that Congress intended its broad grant of definitional authority to
the DOL to include the authority to answer such questions. Respond-
ent’s reliance on the Social Security statute, whose text expressly an-
swers a “third party” coverage question, and on conflicting statements
in the 1974 Amendments’ legislative history, is unavailing. Pp. 166-168.

(c) Although the literal language of the third-party regulation and the
“General Regulation,” §552.3, conflicts as to whether third-party-paid
workers are included within the statutory exemption, several reasons
compel the Court to agree with the DOL’s position, set forth in an “Advi-
sory Memorandum” explaining (and defending) the third-party regula-
tion, that that regulation governs here. First, a decision that §552.3
controls would create serious problems as to the coverage of particular
domestic service employees by the statutory exemption or by the FLSA
as a whole. Second, given that the third-party regulation’s sole pur-
pose is to explain how the companionship services exemption applies
to persons employed by third-party entities, whereas §552.3’s primary
purpose is to describe the kind of work that must be performed to qual-
ify someone as a “domestic service” employee, the third-party regula-
tion is the more specific with respect to the question at issue and there-
fore governs, see, e. g., Morales v. Trans World Airlines, Inc., 504 U. S.
374, 384-385. Third, that the DOL may have interpreted the two regu-
lations differently at different times in their history is not a ground for
disregarding the present interpretation, which the DOL reached after
proposing a different interpretation through notice-and-comment rule-
making, making any unfair surprise unlikely, c¢f. Bowen v. Georgetown
Univ. Hospital, 488 U. S. 204, 212. Fourth, while the Advisory Memo-
randum was issued only to DOL personnel and written in response to
this litigation, this Court has accepted such an interpretation where, as
here, an agency’s course of action indicates that its interpretation of its
own regulation reflects its considered views on the matter in question
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and there is no reason to suspect that its interpretation is merely a post
hoc rationalization. Pp. 168-171.

(d) Several factors compel the Court to reject respondent’s argument
that the third-party regulation is an “interpretation” not meant to fill a
statutory “gap,” but simply to describe the DOL’s view of what the
FLSA means, and thus is not entitled to Chevron deference, cf. United
States v. Mead Corp., 533 U. S. 218, 232. For one thing, the regulation
directly governs the conduct of members of the public, “‘affecting indi-
vidual rights and obligations.”” Chrysler Corp. v. Brown, 441 U. S. 281,
302. When promulgating the regulation and when considering amend-
ing it, the DOL has always employed full public notice-and-comment
procedures, which under the Administrative Procedure Act (APA) need
not be used when producing an “interpretive” rule, 5 U. S. C. §553(b)(A).
And for the past 30 years, according to the Advisory Memorandum (and
not disputed by respondent), the DOL has treated the regulation as a
legally binding exercise of its rulemaking authority. For another thing,
the DOL may have placed the third-party regulation in Subpart B of
Part 552, entitled “Interpretations,” rather than in Subpart A, “General
Regulations,” because Subpart B contains matters of detail, interpret-
ing and applying Subpart A’s more general definitions. Indeed, Sub-
part B’s other regulations—involving, e. g., employer “credit[s]” against
minimum wages for provision of “food,” “lodging,” and “drycleaning”—
strongly indicate that such details, not a direct interpretation of the
statute’s language, are at issue. Finally, the Court assumes Congress
meant and expected courts to treat a regulation as within a delegation
of “gap-filling” authority where, as here, the rule sets forth important
individual rights and duties, the agency focuses fully and directly upon
the issue and uses full notice-and-comment procedures, and the resulting
rule falls within the statutory grant of authority and is reasonable.
Mead, supra, at 229-233. Pp. 171-174.

(e) The Court disagrees with respondent’s claim that the DOL’s 1974
notice-and-comment proceedings were legally “defective” because the
DOL’s notice and explanation were inadequate. Fair notice is the ob-
ject of the APA requirement that a notice of proposed rulemaking con-
tain “either the terms or substance of the proposed rule or a description
of the subjects and issues involved,” 5 U. S. C. §553(b)(3). The Circuits
have generally interpreted this to mean that the final rule must be a
logical outgrowth of the rule proposed. Initially, the DOL’s proposed
regulation would have placed outside the §213(a)(15) exemption (and
hence left subject to FLSA wage and hour rules) individuals employed
by the large enterprise third-party employers covered before 1974.
Since that was simply a proposal, however, its presence meant that the
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DOL was considering the matter and might later choose to keep the
proposal or to withdraw it. The DOL finally withdrew it, resulting
in a determination exempting all third-party-employed companionship
workers from the FLSA, and that possibility was reasonably foresee-
able. There is also no significant legal problem with the DOL’s explana-
tion that its final interpretation is more consistent with FLSA language.
No one seems to have objected to this explanation at the time, and it
still remains a reasonable, albeit brief, explanation. Pp. 174-176.

462 F. 3d 48, reversed and remanded.

BREYER, J., delivered the opinion for a unanimous Court.

H. Bartow Farr III argued the cause for petitioners.
With him on the briefs were Richard G. Taranto and Daniel
S. Alter.

David B. Salmons argued the cause for the United States
as amicus curiae urging reversal. With him on the brief
were Solicitor General Clement, Deputy Solicitor General
Kneedler, Jonathan L. Snare, Steven J. Mandel, and Edward
D. Sieger.

Harold Craig Becker argued the cause for respondent.
With him on the brief was Michael Shen.*

JUSTICE BREYER delivered the opinion of the Court.

A provision of the Fair Labor Standards Act exempts from
the statute’s minimum wage and maximum hours rules

*Briefs of amici curiae urging reversal were filed for the City of New
York et al. by Michael A. Cardozo, Stephen J. A. Acquario, Leonard J.
Koerner, and Susan Choi-Hausman, for the Continuing Care Leadership
Coaltion, Inc., et al. by Peter G. Bergmann, Kathy H. Chin, Aaron J.
Schindel, John Longstreth, Joel L. Hodes, and Ellen M. Bach; for the Na-
tional Association for Home Care & Hospice, Inc., by William A. Dombi;
and for the National Private Duty Association by Trenten P. Bausch.

Briefs of amict curiae urging affirmance were filed for AARP et al. by
Stacy Canan, Bruce Vignery, and Michael Schuster; for the Alliance for
Retired Americans et al. by Jonathan P. Hiatt, James B. Coppess, Patrick
J. Szymanski, and Carol R. Golubock; for Law Professors et al. by James
Reif; and for the Urban Justice Center et al. by David T. Goldberg.
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“any employee employed in domestic service employ-
ment to provide companionship services for individuals
who (because of age or infirmity) are unable to care for
themselves (as such terms are defined and delimited by
regulations of the Secretary [of Labor]).” 29 U.S.C.
§213(a)(15).

A Department of Labor regulation (labeled an “interpreta-
tion”) says that this statutory exemption includes those
“companionship” workers who “are employed by an em-
ployer or agency other than the family or household using
their services.” 29 CFR §552.109(a) (2006). The question
before us is whether, in light of the statute’s text and history,
and a different (apparently conflicting) regulation, the De-
partment’s regulation is valid and binding. See Chevron
U. S. A. Inc. v. Natural Resources Defense Council, Inc., 467
U. S. 837, 843-844 (1984). We conclude that it is.

I
A

In 1974, Congress amended the Fair Labor Standards Act
of 1938 (FLSA or Act), 52 Stat. 1060, to include many “do-
mestic service” employees not previously subject to its mini-
mum wage and maximum hour requirements. See Fair
Labor Standards Amendments of 1974 (1974 Amendments),
§87(b)(1), (2), 88 Stat. 62 (adding 29 U. S. C. §206(f), which
provides for a minimum wage for domestic service em-
ployees, and §207(l), which extends overtime restrictions
to domestic service employees). When doing so, Congress
simultaneously created an exemption that excluded from
FLSA coverage certain subsets of employees “employed in
domestic service employment,” including babysitters “em-
ployed on a casual basis” and the companionship workers de-
scribed above. §7(b)(3), 83 Stat. 62 (codified at 29 U. S. C.
§213(a)(15)).
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The Department of Labor (Department or DOL) then pro-
mulgated a set of regulations that included two regulations
at issue here. The first, set forth in a subpart of the pro-
posed regulations entitled “General Regulations,” defines
the statutory term “domestic service employment” as

“services of a household nature performed by an em-
ployee in or about a private home . . . of the person
by whom he or she is employed . . . such as cooks, wait-
ers, butlers, valets, maids, housekeepers, governesses,
nurses, janitors, laundresses, caretakers, handymen,
gardeners, footmen, grooms, and chauffeurs of automo-
biles for family use [as well as] babysitters employed on
other than a casual basis.” 40 Fed. Reg. 7405 (1975)
(emphasis added) (codified at 29 CFR §552.3).

The second, set forth in a later subsection entitled “Interpre-
tations,” says that exempt companionship workers include
those

“who are employed by an employer or agency other than
the family or household using their services . . . [whether
or not] such an employee [is assigned] to more than one
household or family in the same workweek . ...” 40
Fed. Reg. 7407 (codified at 29 CFR §552.109(a)).

This latter regulation (which we shall call the “third-party
regulation”) has proved controversial in recent years. On
at least three separate occasions during the past 15 years,
the Department considered changing the regulation and nar-
rowing the exemption in order to bring within the scope of
the FLSA’s wage and hour coverage companionship workers
paid by third parties (other than family members of persons
receiving the services, who under the proposals were to re-
main exempt). 58 Fed. Reg. 69310-69312 (1993); 60 Fed.
Reg. 46798 (1995); 66 Fed. Reg. 5481, 5485 (2001). But the
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Department ultimately decided not to make any change. 67
Fed. Reg. 16668 (2002).
B

In April 2002, Evelyn Coke (respondent), a domestic
worker who provides “companionship services” to elderly
and infirm men and women, brought this lawsuit against her
former employer, Long Island Care at Home, Ltd., and its
owner, Maryann Osborne (petitioners). App. 1, 19; 267
F. Supp. 2d 332, 333-334 (EDNY 2003). She alleged that
petitioners failed to pay her the minimum wages and over-
time wages to which she was entitled under the FLSA and
a New York statute, and she sought a judgment for those
unpaid wages. App. 21-22. All parties assume for present
purposes that the FLSA entitles Coke to the payments if],
but only if, the statutory exemption for “companionship serv-
ices” does not apply to companionship workers paid by
third-party agencies such as Long Island Care. The Dis-
trict Court found the Department’s third-party regulation
valid and controlling, and it consequently dismissed Coke’s
lawsuit. 267 F. Supp. 2d, at 341.

On appeal, the Second Circuit found the Department’s
third-party regulation “unenforceable” and set aside the Dis-
trict Court’s judgment. 376 F. 3d 118, 133, 135 (2004).
Long Island Care and Osborne sought certiorari. At the
Solicitor General’s suggestion, we vacated the Second Cir-
cuit’s decision and remanded the case so that the Circuit
could consider a recent DOL “Advisory Memorandum” ex-
plaining (and defending) the regulation. 546 U.S. 1147
(2006); App. E to Pet. for Cert. 50a (Wage and Hour Advisory
Memorandum No. 2005-1 (Dec. 1, 2005) (hereinafter Advi-
sory Memorandum)). The Advisory Memorandum failed to
convince the Second Circuit, which again held the regulation
unenforceable. 462 F. 3d 48, 50-52 (2006) (per curiam,).
Long Island Care and Osborne again sought certiorari. And
this time, we granted their petition and set the case for
argument.
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We have previously pointed out that the “‘power of an
administrative agency to administer a congressionally cre-
ated . . . program necessarily requires the formulation of pol-
icy and the making of rules to fill any gap left, implicitly or
explicitly, by Congress.”” Chevron, 467 U.S., at 843 (quot-
ing Morton v. Ruiz, 415 U.S. 199, 231 (1974); omission in
original). When an agency fills such a “gap” reasonably, and
in accordance with other applicable (e.g., procedural) re-
quirements, the courts accept the result as legally binding.
467 U. S., at 843-844; United States v. Mead Corp., 533 U. S.
218, 227 (2001).

In this case, the FLSA explicitly leaves gaps, for example,
as to the scope and definition of statutory terms such as “do-
mestic service employment” and “companionship services.”
29 U.S.C. §213(a)(15). It provides the Department with
the power to fill these gaps through rules and regulations.
Ibid.; 1974 Amendments, §29(b), 88 Stat. 76 (authorizing the
Secretary of Labor “to prescribe necessary rules, regula-
tions, and orders with regard to the amendments made by
this Act”). The subject matter of the regulation in question
concerns a matter in respect to which the agency is expert,
and it concerns an interstitial matter, 1. e., a portion of a
broader definition, the details of which, as we said, Congress
entrusted the agency to work out.

The Department focused fully upon the matter in question.
It gave notice, it proposed regulations, it received public
comment, and it issued final regulations in light of that com-
ment. 39 Fed. Reg. 35383 (1974); 40 Fed. Reg. 7404. See
Mead, supra, at 230. The resulting regulation says that em-
ployees who provide “companionship services” fall within the
terms of the statutory exemption irrespective of who pays
them. Since on its face the regulation seems to fill a statu-
tory gap, one might ask what precisely is it about the regula-
tion that might make it unreasonable or otherwise unlawful?

¢
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Respondent argues, and the Second Circuit concluded, that
a thorough examination of the regulation’s content, its
method of promulgation, and its context reveals serious legal
problems—problems that led the Second Circuit to conclude
that the regulation was unenforceable. In particular, re-
spondent claims that the regulation falls outside the scope
of Congress’ delegation; that it is inconsistent with another,
legally governing regulation; that it is an “interpretive” reg-
ulation not warranting judicial deference; and that it was
improperly promulgated. We shall examine each of these
claims in turn.

A

Respondent refers to the statute’s language exempting
from FLSA coverage those “employed in domestic service
employment to provide companionship services for individu-
als who (because of age or infirmity) are unable to care for
themselves.” 29 U.S.C. §213(a)(15). She claims that the
words “domestic service employment” limit the provision’s
scope to those workers employed by persons who themselves
receive the services (or are part of that person’s household)
and exclude those who are employed by “third parties.”
And she advances several arguments in favor of this position.

Respondent points to the overall purpose of the 1974
Amendments, namely to extend FLSA coverage, see, e.g.,
H. R. Rep. No. 93-232, pp. 2, 8 (1973); she notes that prior to
the amendments the FLSA already covered companionship
workers employed by certain third parties (e.g., private
agencies that were large enough, in terms of annual sales, to
qualify for the FLSA’s “enterprise coverage” provisions, 29
U. S. C. §§206(a), 207(a)(1) (1970 ed.), see §8203(r), (s)(1) (de-
fining “enterprise” and “enterprise engaged in commerce or
the production of goods for commerce”)); and she concludes
that Congress must therefore have meant its “domestic serv-
ice employment” language in the exemption to apply only to
persons not employed by third parties such as Long Island
Care. Respondent tries to bolster this argument by point-
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ing to statements made by some Members of Congress dur-
ing floor debates over the 1974 Amendments. See, e. g., 119
Cong. Rec. 24801 (1973) (statement of Sen. Burdick) (“I am
not concerned about the professional domestic who does this
as a daily living,” but rather about “people who might have
an aged father, an aged mother, an infirm father, an infirm
mother, and a neighbor comes in and sits with them”). And
she also points to a different statute, the Social Security stat-
ute, which defines “domestic service employment” as do-
mestic work performed in “a private home of the employer.”
26 U.S. C. §3510(c)(1) (2000 ed.) (emphasis added; internal
quotation marks omitted).

We do not find these arguments convincing. The stat-
utory language refers broadly to “domestic service em-
ployment” and to “companionship services.” It expressly
instructs the agency to work out the details of those broad
definitions. And whether to include workers paid by third
parties within the scope of the definitions is one of those
details.

Although the FLSA in 1974 already covered some of the
third-party-paid workers, it did not at that point cover oth-
ers. It did not cover, for example, companionship workers
employed directly by the aged person’s family; nor did it
cover workers employed by many smaller private agencies.
The result is that whether, or how, the definition should
apply to workers paid by third parties raises a set of complex
questions. Should the FLSA cover all companionship
workers paid by third parties? Or should the FLSA cover
some such companionship workers, perhaps those working
for some (say, large but not small) private agencies, or those
hired by a son or daughter to help an aged or infirm mother
living in a distant city? Should it cover none? How should
one weigh the need for a simple, uniform application of the
exemption against the fact that some (but not all) third-
party employees were previously covered? Satisfactory an-
swers to such questions may well turn upon the kind of thor-
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ough knowledge of the subject matter and ability to consult
at length with affected parties that an agency, such as the
DOL, possesses. And it is consequently reasonable to infer
(and we do infer) that Congress intended its broad grant of
definitional authority to the Department to include the au-
thority to answer these kinds of questions.

Because respondent refers to the Social Security statute
and the legislative history, we add that unlike the text of
the Social Security statute, the text of the FLSA does
not expressly answer the third-party-employment question.
Compare 26 U. S. C. §3510(c)(1) with 29 U. S. C. §213(a)(15).
Nor can one find any clear answer in the statute’s legislative
history. Compare 119 Cong. Rec. 24801 (statement of Sen.
Burdick, quoted above) with, e. g., id., at 24798 (statement of
Sen. Johnston) (expressing concern that requiring payment
of minimum wage to companionship workers might make
such services so expensive that some people would be forced
to leave the work force in order to take care of aged or in-
firm parents).

B

Respondent says that the third-party regulation conflicts
with the Department’s “General Regulation” that defines the
statutory term “domestic service employment.” Title 29
CFR §552.3 says that the term covers services “of a house-
hold nature performed by . . . employee[s]” ranging from
“maids” to “cooks” to “housekeepers” to “caretakers” and
others, “in or about a private home . . . of the person by
whom he or she is employed.” (Emphasis added.) See also
§552.101(a). A companionship worker employed by a third
party to work at the home of an aged or infirm man or
woman is not working at the “home . . . of the person by
whom he or she is employed” (i. e., she is not working at the
home of the third-party employer). Hence, the two regula-
tions are inconsistent, for the one limits the definition of “do-
mestic service employee” for purposes of the 29 U.S.C.
§213(a)(15) exemption to workers employed by the house-
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hold, but the other includes in the subclass of exempt com-
panionship workers persons who are not employed by the
household. Respondent adds that, given the conflict, the
former “General Regulation” must govern (primarily be-
cause, in her view, only the former regulation is entitled to
Chevron deference, an issue we address in Part 11-C, infra).

Respondent is correct when she says that the literal lan-
guage of the two regulations conflicts as to whether workers
paid by third parties are included within the statutory ex-
emption. The question remains, however, which regulation
governs in light of this conflict. The Department, in its Ad-
visory Memorandum, suggests that the third-party regula-
tion governs, and we agree, for several reasons.

First, if we were to decide the contrary, . e., that the text
of the General Regulation, 29 CFR §552.3, controls on the
issue of third-party employment, our interpretation would
create serious problems. Although §552.3 states that it is
supplying a definition of “domestic service employment” only
“lal]s [that term is] used” in the statutory exemption, 29
U. S. C. §213(a)(15), the rule appears in other ways to have
been meant to supply a definition of “domestic service em-
ployment” for the FLSA as a whole (a prospect the Depart-
ment endorses in its Advisory Memorandum). Why else
would the Department have included the extensive list of
qualifying professions, virtually none of which have anything
to do with the subjects of §213(a)(15), babysitting and com-
panionship services? But if we were to apply §552.3’s lit-
eral definition of “domestic service employment” (including
the “home . .. of the [employer]” language) across the FLSA,
that would place outside the scope of FLSA’s wage and hour
rules any butlers, chauffeurs, and so forth who are employed
by any third party. That result seems clearly contrary to
Congress’ intent in enacting the 1974 Amendments, particu-
larly if it would withdraw from FLSA coverage all domestic
service employees previously covered by the “enterprise
coverage” provisions of the Act.
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If, on the other hand, § 552.3’s definition of “domestic serv-
ice employment” were limited to the statute’s exemption pro-
vision, applying this definition literally (by removing all
third-party employees from the exemption) would extend
the Act’s coverage not simply to third-party-employed com-
panionship workers paid by large institutions, but also to
those paid directly by a family member of an elderly or in-
firm person receiving such services whenever the family
member lived in a different household than the invalid.
Nothing in the statute suggests that Congress intended to
make the exemption contingent on whether a family member
chose to reside in the same household as the invalid, and it
is a result that respondent herself seems to wish to avoid.
See Brief for Respondent 34, n. 31.

Second, normally the specific governs the general. FE.g.,
Morales v. Trans World Airlines, Inc., 504 U. S. 374, 384—-385
(1992); Simpson v. United States, 435 U. S. 6, 15 (1978). The
sole purpose of the third-party regulation, §552.109(a), is to
explain how the companionship services exemption applies
to persons employed by third-party entities, whereas the pri-
mary (if not sole) purpose of the conflicting general defini-
tional regulation, § 552.3, is to describe the kind of work that
must be performed by someone to qualify as a “domestic
service” employee. Given that context, §552.109(a) is the
more specific regulation with respect to the third-party-
employment question.

Third, we concede that the Department may have inter-
preted these regulations differently at different times in
their history. See, e. g., 58 Fed. Reg. 69311 (employees of a
third-party employer qualify for the exemption only if they
are also jointly employed “by the family or household using
their services”); D. Sweeney, DOL Opinion Letter, Home
Health Aides/Companionship Exemption, 6A LRR, Wages
and Hours Manual 99:8205 (Jan. 6, 1999) (similar). But as
long as interpretive changes create no unfair surprise—and
the Department’s recourse to notice-and-comment rule-
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making in an attempt to codify its new interpretation, see 58
Fed. Reg. 69311, makes any such surprise unlikely here—the
change in interpretation alone presents no separate ground
for disregarding the Department’s present interpretation.
Cf. Bowen v. Georgetown Univ. Hospital, 488 U. S. 204, 212
(1988).

Fourth, we must also concede, as respondent points out,
that the Department set forth its most recent interpretation
of these regulations in an “Advisory Memorandum” issued
only to internal Department personnel and which the De-
partment appears to have written in response to this litiga-
tion. We have “no reason,” however, “to suspect that [this]
interpretation” is merely a “‘post hoc rationalizatio[n]’” of
past agency action, or that it “does not reflect the agency’s
fair and considered judgment on the matter in question.”
Auer v. Robbins, 519 U. S. 452, 462 (1997) (quoting Bowen,
supra). Where, as here, an agency’s course of action indi-
cates that the interpretation of its own regulation reflects its
considered views—the Department has clearly struggled
with the third-party-employment question since at least
1993—we have accepted that interpretation as the agency’s
own, even if the agency set those views forth in a legal brief.
See 519 U. S., at 462.

For all these reasons, we conclude that the Department’s
interpretation of the two regulations falls well within the
principle that an agency’s interpretation of its own regula-
tions is “controlling” unless “‘“plainly erroneous or incon-
sistent with”’” the regulations being interpreted. Id., at
461 (quoting Robertson v. Methow Valley Citizens Council,
490 U. S. 332, 359 (1989), in turn quoting Bowles v. Seminole
Rock & Sand Co., 325 U. S. 410, 414 (1945)). See also Udall
v. Tallman, 380 U. S. 1, 16-17 (1965).

C

Respondent also argues that, even if the third-party reg-
ulation is within the scope of the statute’s delegation, is
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perfectly reasonable, and otherwise complies with the law,
courts still should not treat the regulation as legally binding.
Her reason is a special one. She says that the regulation is
an “interpretive” regulation, a kind of regulation that may
be used, not to fill a statutory “gap,” but simply to describe
an agency’s view of what a statute means. That kind of reg-
ulation may “persuade” a reviewing court, Skidmore v.
Swift & Co., 323 U. S. 134, 140 (1944), but will not necessarily
“pbind” a reviewing court. Cf. Mead, 533 U. S., at 232 (“in-
terpretive rules . . . enjoy no Chevron status as a class”
(emphasis added)).

Like respondent, the Court of Appeals concluded that the
third-party regulation did not fill a statutory gap and hence
was not legally binding. 376 F. 3d, at 131-133; 462 F. 3d,
at 50-51. It based its conclusion upon three considerations:
First, when the Department promulgated a series of regula-
tions to implement the §213(a)(15) exemptions, 29 CFR pt.
552, it placed the third-party regulation in Subpart B, enti-
tled “Interpretations,” not in Subpart A, entitled “General
Regulations.” Second, the Department said that regula-
tions 552.3, 4, .5, and .6, all in Subpart A, contained the
“definitions” that the statute “require[s].” Third, the De-
partment initially said in 1974 that Subpart A would “defin[e]
and delimi[t] . . . the ter[m] ‘domestic service employee,””
while Subpart B would “se[t] forth ... a statement of general
policy and interpretation concerning the application of the
[FLSA] to domestic service employees.” 376 F. 3d, at 131-
132; 462 F. 3d, at 50-51 (quoting 39 Fed. Reg. 35382).

These reasons do not convince us that the Department in-
tended its third-party regulation to carry no special legal
weight. For one thing, other considerations strongly sug-
gest the contrary, namely that the Department intended the
third-party regulation as a binding application of its rule-
making authority. The regulation directly governs the con-
duct of members of the public, “‘affecting individual rights
and obligations.”” Chrysler Corp. v. Brown, 441 U. S. 281,
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302 (1979) (quoting Morton, 415 U. S., at 232). When pro-
mulgating the rule, the agency used full public notice-and-
comment procedures, which under the Administrative Proce-
dure Act an agency need not use when producing an
“interpretive” rule. 5 U.S.C. §553(b)(A) (exempting “in-
terpretative rules, general statements of policy, or rules of
agency organization, procedure, or practice” from notice-
and-comment procedures). KEach time the Department has
considered amending the rule, it has similarly used full
notice-and-comment rulemaking procedures. 58 Fed. Reg.
69310 (1993); 60 Fed. Reg. 46797 (1995); 66 Fed. Reg. 5485
(2001). And for the past 30 years, according to the Depart-
ment’s Advisory Memorandum (and not disputed by respond-
ent), the Department has treated the third-party regulation
like the others, 1. e., as a legally binding exercise of its rule-
making authority. App. E to Pet. for Cert. 63a—64a.

For another thing, the Subpart B heading “Interpreta-
tions” (and the other indicia upon which the Court of Appeals
relied) could well refer to the fact that Subpart B contains
matters of detail, interpreting and applying the more general
definitions of Subpart A. Indeed, Subpart B’s other regula-
tions—involving such matters as employer “credit[s]” against
minimum wage payments for provision of “food,” “lodging,”
and “drycleaning,” 29 CFR §552.100(b), and so forth—
strongly indicate that such details, not a direct interpreta-
tion of the statute’s language, are at issue.

Finally, the ultimate question is whether Congress would
have intended, and expected, courts to treat an agency’s rule,
regulation, application of a statute, or other agency action as
within, or outside, its delegation to the agency of “gap-
filling” authority. Where an agency rule sets forth impor-
tant individual rights and duties, where the agency focuses
fully and directly upon the issue, where the agency uses full
notice-and-comment procedures to promulgate a rule, where
the resulting rule falls within the statutory grant of author-
ity, and where the rule itself is reasonable, then a court ordi-
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narily assumes that Congress intended it to defer to the
agency’s determination. See Mead, supra, at 229-233.

The three contrary considerations to which the Court of
Appeals points are insufficient, in our view, to overcome the
other factors we have mentioned, all of which suggest that
courts should defer to the Department’s rule. And that, in
our view, is what the law requires.

D

Respondent’s final claim is that the 1974 agency notice-
and-comment procedure, leading to the promulgation of the
third-party regulation, was legally “defective” because no-
tice was inadequate and the Department’s explanation also
inadequate. Brief for Respondent 45-47. We do not agree.

The Administrative Procedure Act requires an agency con-
ducting notice-and-comment rulemaking to publish in its no-
tice of proposed rulemaking “either the terms or substance
of the proposed rule or a description of the subjects and
issues involved.” 5 U.S. C. §553(b)(3). The Courts of Ap-
peals have generally interpreted this to mean that the final
rule the agency adopts must be “a ‘logical outgrowth’ of the
rule proposed.” National Black Media Coalition v. FCC,
791 F. 2d 1016, 1022 (CA2 1986). See also, e. g., United Steel-
workers of America, AFL-CIO-CLC v. Marshall, 647 F. 2d
1189, 1221 (CADC 1980), cert. denied sub nom. Lead Indus-
tries Assn., Inc. v. Donovan, 453 U. S. 913 (1981); South Ter-
minal Corp. v. EPA, 504 F. 2d 646, 659 (CA1 1974). The
object, in short, is one of fair notice.

Initially the Department proposed a rule of the kind that
respondent seeks, namely a rule that would have placed out-
side the exemption (and hence left subject to FLSA wage
and hour rules) individuals employed by third-party employ-
ers whom the Act had covered prior to 1974. 39 Fed. Reg.
35385 (companionship workers “not exempt” if employed by
a third party that already was a “covered enterprise” under
the FLSA). The clear implication of the proposed rule was
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that companionship workers employed by third-party enter-
prises that were not covered by the FLSA prior to the 1974
Amendments (e. g., most smaller private agencies) would be
included within the §213(a)(15) exemption.

Since the proposed rule was simply a proposal, its pres-
ence meant that the Department was considering the mat-
ter; after that consideration the Department might choose to
adopt the proposal or to withdraw it. As it turned out, the
Department did withdraw the proposal for special treatment
of employees of “covered enterprises.” The result was a de-
termination that exempted all third-party-employed com-
panionship workers from the Act. We do not understand
why such a possibility was not reasonably foreseeable. See,
e. 9., Arizona Public Serv. Co. v. EPA, 211 F. 3d 1280, 1299-
1300 (CADC 2000) (notice sufficient where agency first pro-
posed that Indian tribes be required to meet the “‘same
requirements’” as States with respect to judicial review of
Clean Air Act permitting actions, but then adopted a final
rule that exempted tribes from certain, though not all, re-
quirements), cert. denied sub nom. Michigan v. EPA, 532
U. S. 970 (2001).

Neither can we find any significant legal problem with the
Department’s explanation for the change. The agency said
that it had “concluded that these exemptions can be available
to such third party employers” because that interpretation
is “more consistent” with statutory language that refers to
“‘any employee’ engaged ‘in’ the enumerated services” and
with “prior practices concerning other similarly worded ex-
emptions.” 40 Fed. Reg. 7405. There is no indication that
anyone objected to this explanation at the time. And more
than 30 years later it remains a reasonable, albeit brief, ex-
planation. See Global Crossing Telecommunications, Inc.
v. Metrophones Telecommunications, Inc., 550 U.S. 45,
63—64 (2007).

Respondent’s only contrary argument apparently consists
of her claim that the explanation does not take proper ac-
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count of the statute’s reference to “domestic service employ-
ees,” which term (given the Social Security statute and legis-
lative history) must refer only to those who are paid by the
household for whom they provide services. If so, she simply
repeats in different form arguments that we have already
considered and rejected. See Part II-A, supra.

II1

For these reasons the Court of Appeals’ judgment is re-
versed, and we remand the case for further proceedings con-
sistent with this opinion.

It is so ordered.
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DAVENPORT ET AL. v. WASHINGTON EDUCATION
ASSOCIATION

CERTIORARI TO THE SUPREME COURT OF WASHINGTON
No. 056-1589. Argued January 10, 2007—Decided June 14, 2007*

The National Labor Relations Act permits States to regulate their labor
relationships with public employees. Many States authorize public-
sector unions to negotiate agency-shop agreements that entitle a union
to levy fees on employees who are not union members but whom the
union represents in collective bargaining. However, the First Amend-
ment prohibits public-sector unions from using objecting nonmembers’
fees for ideological purposes not germane to the union’s collective-
bargaining duties, Abood v. Detroit Bd. of Ed., 431 U. S. 209, 235-236,
and such unions must therefore observe various procedural require-
ments to ensure that an objecting nonmember can keep his fees from
being used for such purposes, Teachers v. Hudson, 475 U. S. 292, 304—
310. Washington State allows public-sector unions to charge nonmem-
bers an agency fee equivalent to membership dues and to have the
employer collect that fee through payroll deductions. An initiative
approved by state voters (hereinafter §760) requires a union to obtain
the nonmembers’ affirmative authorization before using their fees for
election-related purposes. Respondent, a public-sector union, sent a
“Hudson packet” to all nonmembers twice a year detailing their right
to object to the use of fees for nonchargeable expenditures; respondent
held any disputed fees in escrow until the Hudson process was complete.
In separate lawsuits, petitioners alleged that respondent had failed to
obtain the affirmative authorization required by §760 before spend-
ing nonmembers’ agency fees for electoral purposes. In No. 05-1657,
the trial court found a § 760 violation and awarded the State monetary
and injunctive relief. In No. 05-1589, another judge held that §760
provided a private right of action, certified a class of nonmembers,
and stayed the proceedings pending interlocutory appeal. The State
Supreme Court held that although a nonmember’s failure to object
after receiving the Hudson packet did not satisfy §760’s affirmative-
authorization requirement, that requirement violated the First
Amendment.

*Together with No. 05-1657, Washington v. Washington Education As-
sociation, also on certiorari to the same court.
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Held: Tt does not violate the First Amendment for a State to require its
public-sector unions to receive affirmative authorization from a non-
member before spending that nonmember’s agency fees for election-
related purposes. Pp. 184-192.

(a) It is undeniably unusual for a government agency to give a private
entity the power to tax government employees. The notion that § 760’s
modest limitation upon that extraordinary benefit violates the First
Amendment is counterintuitive, because it is undisputed that Washing-
ton could have restricted public-sector agency fees to the portion of
union dues devoted to collective bargaining, or even eliminated them
entirely. Washington’s far less restrictive limitat