UNITED STATES
REPORTS

538

OCT. TERM 2002




UNITED STATES REPORTS
VOLUME 538

CASES ADJUDGED

IN

THE SUPREME COURT

AT

OCTOBER TERM, 2002

MARCH 5 THROUGH MAY 27, 2003

ToGETHER WITH OPINION OF INDIVIDUAL JUSTICE IN CHAMBERS

FRANK D. WAGNER

REPORTER OF DECISIONS

WASHINGTON : 2004

Printed on Uncoated Permanent Printing Paper

For sale by the U. S. Government Printing Office
Superintendent of Documents, Mail Stop: SSOP, Washington, DC 20402-9328



ERRATUM

536 U. 8. 39, line 19: “respodent’s” should be “respondent’s”.

II



JUSTICES
OF THE

SUPREME COURT

DURING THE TIME OF THESE REPORTS

WILLIAM H. REHNQUIST, CHIEF JUSTICE.
JOHN PAUL STEVENS, ASSOCIATE JUSTICE.
SANDRA DAY O’CONNOR, ASSOCIATE JUSTICE.
ANTONIN SCALIA, ASSOCIATE JUSTICE.
ANTHONY M. KENNEDY, ASSOCIATE JUSTICE.
DAVID H. SOUTER, ASSOCIATE JUSTICE.
CLARENCE THOMAS, ASSOCIATE JUSTICE.
RUTH BADER GINSBURG, ASSOCIATE JUSTICE.
STEPHEN BREYER, ASSOCIATE JUSTICE.

OFFICERS OF THE COURT

JOHN D. ASHCROFT, ATTORNEY GENERAL.
THEODORE B. OLSON, SOLICITOR GENERAL.
WILLIAM K. SUTER, CLERK.

FRANK D. WAGNER, REPORTER OF DECISIONS.
PAMELA TALKIN, MARSHAL.

SHELLEY L. DOWLING, LIBRARIAN.*

*Ms. Dowling retired as Librarian effective May 30, 2003.
I



SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 30, 1994, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, WiLLIAM H. REENQUIST, Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, CLARENCE THOMAS, Associate Justice.

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, STEPHEN BREYER, Associate Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, WiLLIAM H. REENQUIST, Chief Justice.

September 30, 1994.

(For next previous allotment, and modifications, see 502 U. S,
p- VL, 509 U. S, p. v, and 512 U. S,, p. V.)

v



TABLE OF CASES REPORTED

NotE: All undesignated references herein to the United States Code
are to the 2000 edition.

Cases reported before page 901 are those decided with opinions of the
Court or decisions per curiam. Cases reported on page 901 et seq. are
those in which orders were entered. The opinion reported on page 1301
et seq. is that written in chambers by an individual Justice.

Page
Ao Utah .o 1035
aaiPharma Inc. v. Thompson . ........ .. ... ... ... ...... 923
Abdelsamed v. United States ............................ 985
Abdullah v. Texas ... ...t e 910
Abdul Malik v. Alam . ........... . 1038
Abdul Malik v. Hill . ... ... e 1009
Abdur'Rahman v. Bell ........... ... ... . ... ... 973
Abdus-Samad v. United States ........................... 934
Abiola v. United States ........... ... . . ... 956
ABKA Ltd. Partnership ». Wisconsin Dept. of Natural Resources 945
Abraham; Kalodner v. . . ... ... .. i 1058
Abrego v. United States .......... ... .. . ... L. 925
Accrued Financial Services, Inc. v. Prime Retail, Inc. ......... 944
Ace/ClearDefense, Inc. v. Clear Defense, Inc. ................ 925
Acevedo 1. Crosby ..ot e 1037
Acevedo v. United States ........... ... ... ... ... ... 1006
Acevedo-Hernandez v. United States ...................... 1006
Acosta-Olvera v. United States . .......................... 1067
Actamed Corp.; Bauv. ... ... 907
Adames v. United States ........... ... ..., 1022
Adams v. Cockrell . ... ... .. e 1001
Adams v. MASSOUFT .. ov v i it e 932
Adams; Nova Chemicals Inc. v. . ........ ... ... . ... 944
Adams v. Texas .. ...ttt e e e 1020
Adams v. United States ........... ... ... .. 1007
Adanandus v. King County Public Defense Office ............. 983
Addy v. United States . ........c.ciiiiiiiiiiiiinnnn.. 914
Adeogba v. Asheroft ... ... . . 965
Adland; RUSS 0.« v v v v e e e e 999



VI TABLE OF CASES REPORTED

Page
Adoptive Parents; Howald v. ........... ... ... .. .. ... 965
Adult Protective Services; Scott v. ......... ... ... ... ... 910,996
Advance America; Ballard v. ......... ... ... .. ... ... .... 906
Advanced Communication Design v. Premier Retail Networks .. 999
Aetna U. S. Healthcare, Inc.; Fordv. ...................... 923
Afrasiabi v. Harvard Univ. ........ ... ... 920
Agencia La Esperanza Corp. v. Orange Cty. Bd. of Supervisors . .. 916
Agimw. Taliaferro ......... ... . . . 958
Aguilar-Cardenas v. United States ........................ 938
Aguilar-Castillo ». United States ......................... 1007
Aguilar-Dozal v. United States . .......................... 1007
Aguilar-Martinez ». United States ........................ 1065
Aguilera v. Daniels/Nicholson Ins. Agency .................. 916
Agustinw. England .. ... ... ... . . 972
Ahmed v. Hershey ...........c.. i, 983
Ainsworth v. Stanley ......... ... . . i 999
AirStar Helicopters, Inc. v. Federal Aviation Administration . . .. 977
Ajibade; Brooks 0. .. oviii i e 1054
Akhmad v. Farwell . ... ... . . . . i 986
Akiw. United States ........ . 991
Aksoy v. United States ........... ... ... 955
Alabama; Brooks . . .. oo oot e 932
Alabama v. Bryant ....... ... ... . . . 906
Alabama; Eckles v. .. ... oot e 1063
Alabama; NelSon v. . . ..ottt 926
Alabama; Thompson 2. ... ...ttt e e e 917
Alabama Ins. Guaranty Assn. v. United States ............... 1031
Alabama Personnel Bd.; Harperv. ........................ 907
Alam; Abdul Malik . ...... ... ... i 1038
Alamw. Alam .. ... e 1038
Alameda; Federal Aviation Administrationv. ................ 1008
Alameida; Blasingame v. . ........ ... . 932
Alameida; Guardado v. . ......... e e 950
Alameida; Hatfield v. ........... .. .. . .. 1059
Alameida; Jones v. .. ... 1005
Alameida; Lundh v. ... ... . e 927
Alameida; Miller v. .. ... e e e 982
Alameida; Paige v. ... ... e 1060
Alameida; Rios v. ... i e e 909
Alameida; YoOUNg 0. . oo oo e 984
Alanis v. United States .......... ... . i 937
Alaska v. United States .......... ... .. .. ... 1055
Albert Gallatin Services; Medved v. . ............ ... ... ... 908

Alberto Vasquez v. United States .. ............ ... .. ..... 1006



TABLE OF CASES REPORTED viI

Page
Alderete-Moncada ». United States ....................... 935
Al-Din Saddiq v. North Carolina ......................... 1042
Alese; Ward v. ... e 1041
Alexander v. Cain . . ... ot e 1043
Alexander v. Intel-Foods Corp. . ..., 1042
Algee v. United States ........... ... .. 925
Allen v. Crawford . . ...t e 913
Allen v. Duncan . .......... it e 931
Allen 0. BpPS « v vttt et e e 931
Allen ». North Carolina ........... ..., 987
Allianz Ins. Co.; Continental Ins. Co.v. .................... 1013
Allied Systems, Ltd.; Teamsters v. ..............ccvvin.... 924
Allison v. LUSK . oo o ot e 962
Almodovar v. Greiner . ...........iiiiii i 951
Alomba v. Asheroft . . ... . 1063
Alonso-Flores v. United States . ........... ... .. 1047
Alston v. United States ......... ... .. 938
Althouse v. Dallas County Jail Medical Dept. ................ 1063
Altmann; Republic of Austriav. ............ ... ... .. ... 1029
Alvarado-Herrera v. United States . ....................... 953
Alvarenga v. United States ............................. 1050
Alvarez v. United States ......... ... ... 1009
Alvarez-Cano ». United States ............ ... ... 1006
Alvarez-Robles v. United States .......................... 971
Alves De Lima v. United States .......................... 992
Amaya v. United States .......... ... . ... 1065
Amaya-Ramos v. United States .......................... 1065
American Assn. of Orthodontists; Viazisv. .................. 1033
American Civil Liberties Union v. United States ............. 920
American General Life Ins. Co. v. Sphere Drake Ins. Ltd. . ..... 961
American Ins. Assn. v. Garamendi .............. ... .. .. ... 959
American Ins. Assn. v. Low .. ... e 904
American Medical Systems, Inc.; Wardv. ................... 933
American Postal Workers; Farrow v. ...................... 908
American Renovation & Construction Co. v. Favel ........... 1000
American Transit Ins. Co; Moore v. . ......covvieeeennnn.. 987
Amerman v. United States .......... ..., 1007
Ames v. Pontesso .. ... e 1058
Amir 0. TeXaS & ottt e 960
Amunga v. JONeS . ... e 1040
Anchor Hocking, Inc. v. Waddill .......................... 974
Andersen v. United States .......... ... .. 977
Anderson; Beneficial National Bank v. ..................... 973

Anderson v. Mendez . ........ouii i e 1028



VIII TABLE OF CASES REPORTED

Page
Anderson; O'Banion v. ........... ... .. ... 1002
Anderson v. Treadwell ....... ... ... .. . ... .. 906
Anderson v. United States ............. ..., 938
Anderson; Waters v. .. ... o e 945
Andrade; Lockyer v. . ... 63
Andrews; DuBoSe 0. . ... i e 1036
Andrews v. Renico .......... i 1062
Andrich; Arvie 0. ... e e 983
Aneja v. Triborough Bridge and Tunnel Authority ............ 922
Angelet v. United States ......... ... .. ... 1024
Angelone; Barksdale v. ....... ... .. . 912
Angels Camp; Coelho v, . ... ..., 960
Angleton v. United States ........... .. ... ... 946
Anheuser-Busch, Inc.; Bonnett ». ................... ... ... 949
Anhock v. Wisconsin . ... 939
Anthony v. Cockrell ....... ... . . .. .. 1040
Anthony ». Philadelphia .......... ... ... ... ... ... ... 1004
Anzalone v. O’Connell .. .......... ... ... 1013
Aponte v. TIINOIS .. ..ot e 1022
Appleberry, In re . ..o e 903
Araujo v. United States ............ ... . ... 909
Archer v. Warner . ...........oiiiiiiiiiiiiieeennnnnn. 314
Arellano-Torres v. United States ......................... 915
Arendall; Dansby v. . ... 1015
Arevalov. Georgia . ........ . 962,1069
Arif; Durand v. ... oo e 1009
Arizona v. Gant . ... ... e 976
Arizona; Jimenez v. . ... ... ... e 931
Arizona; Lujan v. . ... 920
Arizona; Manning v. . ........oiiii i 1064
Arizona; Martinez v. . ... ... ... .. e 920
Arizona; MeGregor 0. .. oot vttt 1015
Arizona; Nicklasson v. . ... ... i e e 926
Arizona; Vogel 0. ... e 912,1053
Arizona; Whigham v. ...... ... ... ... .. . ... 916
Arkansas Bd. of Ed.; Evans v. ........ ... ... .. ... .. ... ... 975
Armsteade v. Vaughn .......... ... ... .. ... ... .. . ... ... 1005
Armstrong v. Illinois . ...... .. ... . . 1041
Armstrong; Tyson v. ... ..o 1005
Arndt v. Koby ... .o e 1013
Arneson ». United States .......... ... . ... . 1018
Arnoldv. Hall . ... ... 910
Arns v. United States . ........ ... i i 934,1054

Arredondo v. United States .......... ... .. 1007



TABLE OF CASES REPORTED IX

Page
Arrington v. Cockrell ........ . ... . . 964
Arroyov. Illinois . ... 961
Artis v. United States ........ ... 1045
Arviewv. Andrich . . ... e 983
Aschenbrener v. Wisconsin .. ......... . i 993
Asheroft; Adeogba v, . ..o i e 965
Asheroft; Alomba v. . ... . ... 1063
Asheroft; Boyd v. .. ..o 965
Asheroft; Burr v, ... . e 924,1053
Asheroft; Eldred v. .. ..o oot 916
Asheroft; Georgia v. . ... e 973
Asheroft; Giles 0. ..ot 902
Asheroft; Kenyeres v. ... oooi e 1301
Ashceroft; North Jersey Media Group v. .................... 1056
Asheroft; Sharma v. ... ... 1058
Asheroft; Volkov v, ... oo 962
Askey v. Pennsylvania Dept. of Public Welfare . . ............. 1013

Association. For labor union, see name of trade.
Assured Home Health & Hospice; Healthgrades.com, Inc. v. . ... 999

Astore v. United States .......... ... .. . ... .. 939
Astudillo Navarette v. United States ...................... 970
Atamian v. Barnhart .......... ... ... . . . .. o i .. 1064
Atlas Air, Inc.; Valdiviesov. . ........ ... i, 1056
A. T. Massey Coal Co.». Barnhart ........................ 1012
Attorney General; Adeogba v. ............. ... ... ... ... ... 965
Attorney General; Alomba v. ........... ... ... ... ... ... 1063
Attorney General; Boydv. ......... .. .. ... ... .. 965
Attorney General; Burrv. ........ ... .. .. L. 924,1053
Attorney General; Eldred v. . ....... ... ... ... .. 916
Attorney General; Georgia v. . ....... ... ... i, 973
Attorney General; Giles v. ........ ... . . . i i, 902
Attorney General; Kenyeres v. . ..., 1301
Attorney General; North Jersey Media Group v. ............. 1056
Attorney General; Sharma v. ................. ..., 1058
Attorney General; Volkov v. . ..., 962
Attorney General of Ala. v. Bradley ....................... 999
Attorney General of Cal. v. Andrade ...................... 63
Attorney General of Cal.; Harrisonv. ...................... 988
Attorney General of Fla.; Bentonv. ....................... 914
Attorney General of Ind.; Sumbry v. ...................... 948
Attorney General of Ind.; Sweeney v. .. ......... ... ... ... 922
Augustin v. United States ......... ... .. ... .. . ... 952
Aulakh ». Capitol Indemnity Corp. ............. ... ..., 1036

Austin v. Tennessee . ...ttt e 1001



X TABLE OF CASES REPORTED

Page
Austriav. Altmann . ... ... . . . e 1029
Autodise, Inc. v. Talley . ..., 1033
Avery v. California ......... ... ... . i 1004
Avery v. United States ....... ... .. i, 1024
Aviall Services, Inc.; Cooper Industries, Inc. v. .............. 976
Avila; Galaza v. ... ... e 919
Avila v. United States ........ ... . . ... 969
Avila-Rojas v. United States .......... ... ... ... ... 1065
Avilmar v. United States ........... ... ... 952
Axford v. Supreme Court of Ariz. ........................ 1057
Ayalav. TIINois ... ..o e 914
Ayers; Norfolk & Western R. Co.v. ....................... 135
Ayres-Fountain, Inre . ... ..o e 1011
Aziz. v. United States ......... ... .. 935
Baw. United States ........... i 1021
Bachv. Florida .. ... .o e 1064
Bach ». United States . ......... . i 993
Bader v. New Hampshire ............. ... ... ... ... ... 1014
Bahena-Lagunas v. United States . ........... ... ... ....... 1005
Bailey v. Blaine . ....... ... ... ... 913,1063
Bailey v. California . ........... ... . ., 1064
Bailey v. United States . ............ i 1035
Baker v. Toledo City School Dist. Bd.of Ed. ................ 1009
Baker v. Wells ... ... 989
Baldwin v. Reese . ......... .. 1056
Ball v. United States .......... . i, 915
Ballard v. Advance America ........ ...t 906
Ballard; Mitchell v. ....... .. . ... .. i 926
Ballinger; Goldwater v. . . ... .o 1061
Bally’s Saloon & Gambling Hall; Hogrobrooks ». ............. 998
Baltimore v. United States . ............ .. 955
Baltimore County; Myers v. . .........uiiieniennnee... 964
Bank of America; San Francisco v. ........ ... ... 1069
Bank of America, N. A.; Eubanks-Jacksonv. ................ 996
Banks v. Cockrell ......... ... ... .. i, 917,977,990
Banks v. United States ......... ... 935
Banks; United States v. . ......... .. i 943
Banyavong ». United States ........... ... ... .. .. . ... 956
Baptiste v. United States ........ ... ... i 947
Barahona-Galias ». United States ............. ... .. ....... 992
Barajas v. United States . ............ . i i 1067
Barclay v. Franklin County ............ ... ... ... . ... ... 1029
Barden ». North Carolina ............... ... ..., 1040

Barker v. Bayless .. ... 975



TABLE OF CASES REPORTED XI

Page
Barksdale v. Angelone . ........ ... ... .. 912
Barlow ». United States .............. .. i 1066
Barnes v. Donnelly . ............ . i, 965
Barnes v. Matrisciano .. ......... ... i 1037
Barnes; Turner v. . ......... i 997
Barnett, Inre . . ... ... e 998
Barnhart; Atamian v. ........ .. ... . . . . . .. 1064
Barnhart; A. T. Massey Coal Co. v. .........c.c.oiiiiin.. 1012
Barnhart; Berwind Corp. v. ....... ... 1012
Barnhart; Caldwell v. ........ ... ... ... . . ... 1064
Barnhart; Gallardo v. ........ ... ... 1014
Barnhart; Miulliv. ... . i 940
Barnhart; Zelmer v. ........ . . ... ... e 1013
Barragan v. Oregon . ......... ... 1004
Barrera v. United States ............ .. .. .. 1008
Barron; Thomas v. .......... .. i, 1023
Barry v. Illinois . ........o o i 1017
Barthv. Kentucky ........ ... ... . . . i 929
Baskerville; Boyd v. . ..ot 995
Baskerville; Kenney v. . ... 1016
Baskerville; Norris 0. ... .vv vt i e 920
Bates; Cabanillav. ........ .. .. . ... . i 1063
Bates v. Lee . ..o 1061
Batten v. United States .......... ... . ... 1046
Battle; Graham v. . ....... ... . . . e 1060
Battles; Wilson v. .. ...t e 951
Bau v. Actamed Corp. ...... ..o 907
Baxter v. Conte . ......... i 1032
Bayer; CoxX 0. oo e 1041
Bayer CropScience, S. A.; DeKalb Genetics Corp. v. . .......... 974
Bayfield County; Mauler v. ........ ... .00t 1032
Bayless; Barker v. . ... ... 975
Bazargani v. Haverford State Hospital ..................... 978
Bazemore v. United States ............. ... ... ..., 969
Bazzetta; Overton v. ....... . i e 904
Bazzle; Conseco Finance Corp. v. . ..., 904
Bazzle; Green Tree Financial Corp.v. ..................... 904
Beall v. Cockrell ... ... i 957
Beard v. Cockrell ....... ... . . 1059
Beaty v. Ryan ... ... 904
Beaty; Ryanv. ... ... 1053
Beauford ». United States ............ ... .. .. 1046
Beavers v. Ward . ... 1026

Beck; Wilson v. .. ..o e 911



XII TABLE OF CASES REPORTED

Page
Becker v. Westinghouse Savannah River Co. ................ 1012
Bedsaul v. United States .......... ... ... 939
Beeler; Lyons 0. ... 1063
Beeler; Phelps v. . ..o oo 983
Begovic v. Dover ... ... ... 949
Bekhor v. Josephthal Group, Inc. . ........................ 924
Bell; Abdur’Rahman ». ................ ... i, 973
Bell; Clark v. ..o e 1016
Bell v. Herbert . ... ... 981
Bell w. Potter . ... 1000
Bell v. United States ......... ... ..., 991
Bell Atlantic; Sorriv. ... ..o 932,1054
Belle v. Federal Bureau of Investigation ................... 969
Belle v. United States ... ...... .. i, 996
Belton v. Groschke . ....... ... .. i 949
Benavides-Gutierrez v. United States ...................... 955
Beneficial National Bank v. Anderson ..................... 973
Benesw. Dallas . ... 979
Benford ». United States .......... ... .. .. 1036
Benjamin-Anderson v. Florida Power Corp. ................. 1003
Bennet ». United States .......... ... . . .. 949
Bennett v. United States ............. .. .. 965
Bentley v. Delaware Dept. of Family Services ............... 989
Bentonv. Crist .. ... 914
Berge; Goetsch v. . ... i 1059
Bergstein, Inre ... ... 1011
Berman; Wit w. .. ... e 923
Bermudez-Barba v. United States ........................ 1019
Bertolo v. United States . ......... ... . i 1043
Berwind Corp. v. Barnhart .. .......... ... ... ... ... . ... 1012
Best-Salcedo v. United States . ......... ... ... . ... ... 1050
Bey v. Welsbach Electric Corp. ......... ... ..., 988
Bieganowski v. United States ........... ... . ... .. ...... 1014
Bingham ». United States . ............ ... .. ... 956
Binh Ba v. United States .......... ... .. 1021
Binh Hoa Le v. United States . ............. ... .. ..., 1021
Bird v. Davis . ... e 1014
Bird v. Lewis & Clark College . ......... ... ... ... 923
Birkett; Ziegler v. . .. ... 940
Bishop v. Henderson . ......... .. ... .. 989
Bishop v. Scott ... .. o 912
Bishop v. Streefkirk . ....... .. .. . 912
Black v. Cockrell . ....... ... 988

Black v. Florida . ...... .o e 964



TABLE OF CASES REPORTED XIII

Page
Black v. United States .......... ... i 1022
Black; Virginia v. . ... 343
Black & Decker Disability Plan v. Nord ................... 822,973
Blacklock; Coleman v. ......... ...t 1003
Blackmon ». United States ......... ... ... .. 1048
Blackshare v. Crosby . ......... .., 963
Blackwood v. Martin . ......... ... i 931
Blaine; Bailey v. . ... 913,1053
Blair . United States . .........c. i 970
Blakey; Safari Aviation, Inc. v. . ........ ... . . 946
Blakey; Safari Helicopter Tours v. ..............o oo, 946
Blanks v. Cockrell .. ... ... . 929
Blasingame ». Alameida . ......... ... .. i 932
Blondheim ». Olmsted County ............. ... ... ........ 983
Blough v. United States .......... ... ... 946
Blyden, Inre . ... 976
Board of Ed. of Branchburg ». Board of Ed. of Somerville ...... 1032
Board of Ed. of Somerville; Board of Ed. of Branchburg v. ..... 1032
Board of Supervisors of La. State Univ.,, A&M; Thurman v. .. ... 925
Board of Zoning Appeals of Chesterfield County; Marsh ». ..... 946
Bobinski; Madden v. . ......... i e 983
Bobinski-Croan; Madden v. .. ............. e, 983
Bob Ryan Motors, Inc.; Edlund v. . ...... ... ... ... ... ... 1026
Body v. Watkins . ........ .. i i 928
Boggan v. Illinois ......... ... ..., 962
Boise Cascade Corp. v. United States ...................... 906
Bolden ». California ............ .. ... .. ... 1016
Boldridge ». Kansas . .......... ... 950
Bolivar-Munoz ». United States .............. ... ... ...... 953
Bollinger; Gratz v. . ... .. . 904,959
Bollinger; Grutter v. . ... ..o e 904,959
Boltz v. United States ............ ... 968
Bonardv. Florida .. ... ... ... i 910
Bonds v. Pennsylvania ............ ... .. ... ., 988
Bonn 0. Crosbhy . .o e s 1008
Bonner v. United States ............ciiiiiiia... 990
Bonnett ». Anheuser-Busch, Inc. ...................... ... 949
Bono v. Parkinson ............ ... .. i 977
Book; PacifiCare Health Systems, Inc.v. ................... 401
Boone; Hale . ... ... .. . . . e 1059
Boone v. U. S. Court of Appeals ......... ... .. 1022
Borkovee; Montalvo v. ... ... ... . 907

Borough. See name of borough.
Bosch v. Crestar Bank ........... ... ... ... ... ... 947



X1V TABLE OF CASES REPORTED

Page
Bosley v. Cain ... ... 964
Bostic; Riser v. ... ... e 1061
Bouchard; Scott v. ... .. . e 1003
Bouchereau v. Fischer .......... ... . .. 931
Bouza v. United States .............. ... .. .. 1046
Bovis Lend Lease, Inc.; Wearing v. ....................... 1026
Bowe v. United States ......... ... .. i 994
Bowen ». California ............... ... ... ... 905
Bowen v. United States ........... ... ... 1007
Bowersox; Eanes v. . ... .. e 951
Bowler v. United States ............. ... ... .. 1031
Bowling ». Kentucky .......... ... ..., 931
Bowling . Ohio . ... 986
Bowman v. United States .............. ... ... .. .. ...... 1001
Boyce v. United States .. .........cctieiinii.. 917
Boyd v. Asheroft ... . 965
Boyd v. Baskerville ........... . . ... . 995
Boyd v. Norris . ....oo i e 1018
Boyd v. United States .. ....... ... i 953,1051
Bradford ». United States ............. ... ... .. ... ...... 1046
Bradley; Pryor v. ... ... e e 999
Bradley v. United States ........... ... ... 956
Bramblett v. True .. ........ . i . 972,973
Bramson ». United States .. ..., 937
Branchv. Smith .......... ... ... . . . . . . i 254
Branch; Smithv. ... ... ... . 254
Brannic ». U. S. District Court ........................... 991
Brassica Protection Products LLC ». Sunrise Farms .......... 907
Bravo v. United States . .......... .. i 971
Breckenridge ». NationsBank of Tex., N. A, ................. 956
Breedlove v. Crosby .. ...t 995
Bremers v. United States ............. .. 1024
Breuer v. Jim’s Concrete of Brevard, Inc. .. ................ 691,920
Brewer; May v. .. ..o e 923
Briley; Rivera v. .. ... . 1037
Briley; Robinson-Bey v. ...... ... ... . . . 1041
Brines v. XTRA Corp. ..o i ittt 978
Briscoe v. Buckingham Correctional Center ................. 927
Brito-Betancourt v. United States ........................ 992
Britt; Mendez v. . ....... . e 1050
Britt ». San Diego Unified Port Dist. .................... 929,1053
Brittan Com. Int’l Corp. v. Southwestern Bell Tel. Co. ......... 1034
Broadwing Communications, Inc.; DeStefanov. .............. 977

Brock v. U. S. District Court .......... ... ... 1051



TABLE OF CASES REPORTED XV

Page
Brooks v. Ajibade . . ... 1054
Brooks v. Alabama . .......... ... .. 932
Brooks v. Hooks . ...... ... i 985
Brooks v. United States ............. .. i 1018
Brooks v. Walls . .. ..o 1001
Brotherhood. For labor union, see name of trade.
Broussard; Walker La. Properties v. . ........ ... ... ... ... 944
Brownv. Florida ........... . ... . . i 1004
Brown; Francis v. ........ ... . e 910
Brown v. Gerlinski . ......... . .. 937
Brown v. Legal Foundation of Wash. ...................... 216
Brown v. Li ... 908
Brown; Mayle v. .. ... 901
Brownv. Mund .. ........ . 979
Brown v. Rendell ......... . .. . . . . 983
Brown v. Saar . .. ... e 1061
Brown v. Smith . ....... . .. . . . 950
Brown; Trainer v. ... ...t 1062
Brown v. United States ............. ... ... ..., 935,
938,957,970,1007,1009,1010,1024,1026,1046,1047,1067,1068
Brownv. Workman .. ......... .. ... 1003
Brownstein; Miller v. . ....... ... e 1057
Broyles; Espinosa Pena v. .. ... . i 1009
Bruetman, Inre ...... ... . .. . . . .. 921
Bruggeman, Inre . ... ... . .. 997
Brundridge; Fluor Hanford, Inc. v. . ........... ... ... . ... 906
Brunjes; Walmar Investment Co.v. .......... ... ... ....... 998
Brunson ». United States ......... ... ... i, 937
Bryant; Alabama v. . ... ..o 906
Bryant v. Garcia . ... 984
Bryant v. United States .......... ... ... . . .. 994,1050
Bryson v. Johnston ........... ... . ... i i, 996,1039
Buckeye Community Hope Foundation; Cuyahoga Falls v. ... ... 188
Buckingham Correctional Center; Briscoe v. ................ 927
Budd ». U. 8. Parole Comm™m .............coviuiennnea... 914
Buhlv. Lappin . ...... . e 1016
Builders Square, Inc.; Cole v. .. ... ... i, 1032
Bunkley ». Florida . .......... .. i, 835
Bunting v. Ohio . ........ ... 987
Burbank v. Rubin . ....... ... .. . 1034
Burge; Fluellen v. .. ... o 978
Burgess; Cobas 0. ... e 984
Burke v. HOWeS . ... 928

Burkett v. Goodwin . ........ ... . ... 947



XVI TABLE OF CASES REPORTED

Page
Burnett; Fields v. ....... . e 1017
Burns v Florida . ......... ... . i 1062
Burns v. United States .. ........... .., 953
Burr v. Asheroft . ... .. ... . . 924,1053
Burr v. Cockrell . ........ . .. . e 1036
Burrell ». United States . .............. ... 937
Burton v. Dormire . .......... . .. . .. 1002
Bush; Coalition of Clergy, Lawyers & Professors v. ........... 1031
Bush v. United States .......... ... ... 991
Bustillo-Delgado ». United States .............. ... . ....... 991
Butin, Inre ... .. . e 1011
Butler v. Cockrell . .......... . .. i 964
Butler v. United States .......... ... ... .. ... .. .. ... ... 915,1032
Butron-Ponce v. United States ........................... 1067
Butts v. United States .............. ... 993
Cov.0Vando . oo oo e e 1001
Cabanillav. Bates . ....... ... e 1063
Cadogan, In 1€ . . ..o e 921
Cadogan v. LaVigne . ....... ..., 1060
Caesars Palace Hotel & Casinov. Costa .................... 959
Cage; Lentino v. . ...t s 1058
Caicedo-Cuero v. United States ........... ... ... ... 1021
Cain; Alexander v. .......... it 1043
Cain; Bosley 0. . oo e 964
Cain Crum 0. ..o ettt et 1059
Cain; Darby v. ..o e 910
Cain; Guillory v. ... e 949
Cain; Hardaway v. . ...t 1059
Cain; Hawthorne v. .. ... .. . i 1038
Cain; Jackson . . ... .. e 1042
Cain; Jacobs 1. .. ... e 1005
Cainy Myers 0. . oottt e 1020
Calderon; CoOper 0. ... ..vuv vttt 984
Calderon; Prisma Zona Exploratoria de Puerto Rico, Inc. v. . ... 999
Calderon; Trujillo Perez v. . ... ... ... 949
Caldwell, In e . . ..ot 903,958
Caldwell v. Barnhart ........... ... ...ttt 1064
Caldwell v. Florida ........ ... . ... i, 939
Caldwell v. Hooks . ....... ... i, 949
Calef . United States ......... ... ... .. 1046
California; AVery 0. ...ttt et 1004
California; Bailey v. . ... 1064
California; Bolden v. . ....... ... i, 1016

California; Bowen v. . ...t 905



TABLE OF CASES REPORTED XVII

Page
California; Carrillo v. ....... ... i, 991
California; Clark v. . ... i e 957
California; Cooper 0. . ... .vv vttt et e e e e as 1014
California; Elrawiv. ... ... i 911
California; Ewing v. . ... 11
California; Gibbs . . ... e 972
California; Gutierrez v. .. ..... ... ... 1001
California; Harris v. ... . i 906
California; Hartman v. .. ............ .. e, 926
California; Hughes . . ... .. i 909
California; Hurtado v. .. ... ... . i 963
California; Jackson v. . ... . i e 905
California; Kulka v. ....... ... . i, 1060
California; Litmon v. ....... ... ... .. .. 983
California; Matthews v. .. ... ...t 905
California; McCowan v. . . . ...t ii ettt 982
California; McDermott v. ........... ... ... .. 1014
California; MeIntyre v. .. ... 1062
California; Michaels v. ....... ... .. . .. 1058
California v. M&P Investments ............ ... .. ... ... ... 944
California; Northup v. ... ... ..ot et 932
California; Pimpton v. . .. ... ..o 909
California; Ramon Rodriguez v. .......... ... ... .. ... ... 1044
California; Remsen v. . ...ttt 1040
California; Rosenkrantz v. . ............ . ..o, 980
California; Safarian v. . ...... ... .. i 1000
California; Scog@ins v. .. ...t 909
California; Shepard v. . ... ... . 909
California; Stanistreet v. ............ ... ... ... . . ... .. ... 1020
California; Stevenson v. ...ttt 926
California; Travers v. . ... ...t 984
California; Wilson v. .. ...t 1040
California Bd. of Prison Terms; Hunter v. .................. 929
California Dept. of Alcoholic Beverage Control; Vicary v. ...... 924
California Dept. of Corrections; Montue v. .................. 940
California Dept. of Justice; Wagner v. ..................... 995
Callahan, In re . .. .. . e e e 976
Callaway ». United States ........ ... ..., 1020
Camacho v. United States ............................ 1018,1052
Camacho-Lorenzo v. United States ........................ 992
Camacho-Muniz v. United States ............. ... ... ...... 992
Camarotov. Florida . ......... .. ... i, 1003
Cambray v. United States ......... ... . ... ... 1006

Campana-Jansen v. United States ........................ 1014



XVIII TABLE OF CASES REPORTED

Page
Campbell v. Florida Dept. of Corrections ................... 978
Campbell v. Grayson . . ...t 913,1053
Campbell; Hastings v. .. ... 1059
Campbell v. TIHNOIS . . . ..ot e 1062
Campbell; State Farm Mut. Automobile Ins. Co. v. ........... 408
Campbell v. United States ........................ 933,1049,1069
Campbell v. U. S. District Court ............. .. .. ........ 1026
Candelaria; Gibson v. . ........0 it 1058
Candelaria; Trejo v. ...ttt et e e e 1037
Canh Phan v. Cockrell ......... ... ... .. .. 951
Cannon v. Swindell ... ... ... . . . 940
Capitol Indemnity Corp.; Aulakh v. ....................... 1036
Cardenas v. Washington . ............. ... . .. 912
Carey; GOZY V. v v v et e 1017
Carey; Lara 0. ..o e e 1015
Carey; Rankins v. . ...t 909
Carey; Williams v. . ... e 949
Carlisle v. TIHNOIS . ... vi e e e 990
Carlson v. United States . ..., 1055
Carolina Feed Mills, Inc.; CSX Transportation, Inc. v. ......... 1034
Carr; Tri-County Concerned Citizens Assn. v. ............... 907
Carranza-Velasquez v. United States ...................... 992
Carrasco-Carrasco v. United States ....................... 1018
Carrico v. Waddington ............ ... ...ttt 1009
Carrillo v. California . . ... e 991
Carrillo-Cruz v. United States .......... ... ... ... ... ... 939
Carrillo-Lopez v. United States ............. ... ... ....... 1022
Carrion v. United States .......... ... .. .. 935
Carroll v. United States ......... ... .. 990
Carsey, In 18 . . v v e 903
Carter; LOVe 0. ..o v vttt e e 985
Carter; SWeeNeY 1. ..o vttt ittt e e 922
Carter v. United States ......... ... . ... 1025
Carter; White v. .. ... i 972
Cartwright v. Perdue ........... ... .. i, 908
Cartwright v. United States ............ ... ... ... ... .. ... 1025
Casa de Cambio Comdiv S. A. de C. V. v. United States ........ 921
Casas v. United States . ......... ... i, 937
Casella v. Pennsylvania Interest on Lawyers Trust Account Bd. 925
Cash v. Tennessee . ... ...ttt 1035
Cash v YUKInS . ...t 912
Cass v. Stephens . .. ... 1054
Cassell v. United States ........... ..., 967

Cassidy v. Workers” Compensation Appeal Bd. of Pa. (Wyatt, Inc.) 1013



TABLE OF CASES REPORTED XIX

Page
Castaneda-Garcia v. United States ............ ... ... ...... 914
Castellanos v. United States . ....... ... ... ... .. . ..., 1025
Casterline; Montalvo v. . . ... .. i 991
Casterline; Sotelov. ....... . i i 964
Castillo 2. TeXas . ...ttt et e 924
Castillo v. United States .. ........... ... 989
Castle, Inre . ..o oo e 918
Castro-Cuellar v. Miles .. ...... ... i 1014
Castro-Paz v. United States ............ ... ... ... 1006
Cataldo v. Stegall . ... ... . . 940
Catholic Charities Inc.; Willson v. . ......... ... ... .. ....... 945
Cayatineto v. United States ............ ... ... ... ..., 933
C.-B. v. Iowa Dept. of Human Services . .................... 1037
CECG, Inc. v. Magic Software Enterprises, Inc. ............. 979
Cedillo-Aguirre ». United States ......................... 1005
Celaj v. Greiner . .........oiiiiiiiiii it 912
Ceminchuk 2. Olson ......... ... .. i, 972
Central Laborers’ Pension Fund v. Heinz . .................. 920
Cesena de Garcia v. United States ............. ... ... ... 1068
Chadwick ». Chadwick .......... .. ... i, 1000
Chaidez v. Superior Court of Cal., San Diego County .......... 927
Chaidez v. United States .......... ... . .. 1006
Chambers v. Illinois ......... ... ... . .. 1060
Chambers v. United States . .......................... 1006,1051
Chandler; Cook County . . ... ..o it 119
Chandler; Gresham v. ........ ... . ... ... 957
Chandler; Jackson v. . ... .t e 1002
Chandler; Wanta v. ......... e 1013
Chaney v. U. S. Postal Service .......... ... .. 917
Chang Qin Zheng v. United States ............. ... .. ...... 925
Chan Hoang; Weber v. . ..... ... i 1010
Chao; SIlvey 1. . oo e 916
Chapey v. Kemna . ........... i, 913
Chapman v. LeMaster ........... ... iiieninnnnnnnn. 980
Charles E. Smith Co.; Pierson v. . ........ ..., 972
Charlton v. United States .. ..........c i, 956
Charm v. Mullin .. ..... .. e 927
Charter Communications, Inc. ». Santa Cruz County .......... 997
Chavez v. Cockrell ........ ... . . . i, 915
Chavez v. Martinez . . ........ i 760
Chavez-Tbarra v. Long . ....... ... ..., 1003
Chayoon v. Mashantucket Pequot Gaming Enterprise ......... 985
Chemque, Inc. v. Minnesota Mining & Mfg. Co. .............. 972

Chen v. New York City ........c.iueiiiininnne... 979



XX TABLE OF CASES REPORTED

Page
Chesapeake; Johnson v. . ........ . i 1034
Chesney; SWeZer V. ...ttt ittt ettt 1002
Chester; SPencer 0. . ........uiiiiiiii i 931
Chevron Phillips Chemical Co.; Grant v. .................... 945
Chia; McGrath v. . ... i i 902
Chicago; Hall v. ... e e e 999
Chief Justice, S. Ct. of Tex. ». Wash. Legal Found. ............. 942
Childress v. Cockrell ......... .. . ... . i, 986
Chilingirian v. United States ............. ... ... ... ... ... 958
Chilton ». Virginia ........... .. i 1004
Chipp v. Crosby . ... e 911
Chitkara v. New York Telephone Co. ...................... 1034
Christie v. United States .......... ... .. 946
Christman v. Sandt . . ... ... . . i 945
Chruby o. Gillis . ... e e 1014
Chu; Wells v, .o oo e e 985
Chun v. Employment Security Dept. of Wash. ............. 957,1069
Chun ». Uwajimaya, Inc. . ......... ... ..ttt 941
Chung v. Meyers .. .....uuitiiini ittt 1069
Ciavarella; Rodenbaugh v. ........ ... ... ... ... ........ 942,1011
Ciba Vision Corp.; Serian v. ............oueiiinnnnnnnnnn. 964
Ciceolini; HOOKS 0. ..ottt et 910
Circuit Court of Mo., Clay County; Skerkat v. ............... 1040
Circuit Judge, Dade County; Middlestead v. ................. 1013
Citibank, N. A.; Liberman v. . .. ... ovvi ettt 984
City. See also name of city.
City Colleges of Chicago; Horton v. ............ ... ........ 907
Clackamas Gastroenterology Associates, P. C.v. Wells .. ....... 440
Claiborne v. Irwin . .......... .. .. 913,1069
Clark v. Bell .. ..o e 1016
Clark v. California . .......... . . . i, 957
Clark v. Henninger .. .......outtiin it 943
Clark; Jones 0. . ..ot e 1002
Clark ». La Marque Independent School Dist. ............... 979
Clark ». United States ......... ..., 1043
Clarke v. Haworth ....... .. ... . . . i 913
Clay v. Cockrell . ......... it 911
Clear Defense, Inc.; Ace/ClearDefense, Inc.v. ............... 925
Clemons ». Louisiana . .......... ... ...ttt 1063
Cleveland; Gould . . ....... ... i 1038
Cline; General Dynamics Land Systems, Inc. v. . ............. 976
Clinton ». United States . .......... .., 1065

Coalition for Fair Reg. of Docks on Lake of Ozarks v. FERC ... 960
Coalition of Clergy, Lawyers & Professors v. Bush ........... 1031



TABLE OF CASES REPORTED XXI

Page
Coalter; Cowell v. . ... i 1019
Cobas v. BUrgess .. ......oiiiiiiiii i 984
Cobble v. Kentucky . .......... . .0, 996
Cochran ». West Virginia ......... ... ... .. 962
Cochrane v. MeGINNis . .. ..o vttt 1060
Cockburn ». U. S. District Court ......................... 1046
Cockerill . Darius . ........ i 1025
Cockrell; Adams ©. ... ..t e 1001
Cockrell; Anthony v. .. ..o 1040
Cockrell; Arrington v. .. ..ot 964
Cockrell; Banks v. . ... ... i 917,977,990
Cockrell; Beall v. . ... .. e 957
Cockrell; Beard v. . ... e 1059
Cockrell; Black v. . ... i e 988
Cockrell; Blanks v. . ... . i e 929
Cockrell; BUrr v. ... .. e 1036
Cockrell; Butler v. ........ .. i 964
Cockrell; Childress v. . ..ottt i 986
Cockrell; Clay 0. oot e e 911
Cockrell; Colburn o. . ....... ittt 941
Cockrell; Colquitt v. . ...t 940
Cockrell; DeLeon v. . ... i 996
Cockrell; Dial . ... ... e 963
Cockrell; Duc Canh Phanv. ............ ... ... oo .. 951
Cockrell; Dunn v. . ....... i 926,1026
Cockrell; Estes v, ... e 981
Cockrell; Fierro v. ....... i i 947
Cockrell; Flores v. ... i 1060
Cockrell; Glover v. ....... i e 948
Cockrell; Harris v. ... oo it 927,1026
Cockrell; Hedrick v. ... .. i 1038
Cockrell; Henton v. .. ...t 928
Cockrell; Huntsberry v. . ....... .o i 948
Cockrell; Jacobs v, ... e 949
Cockrell; Johnson v. . ...... ... . i, 926,995,1001
Cockrell; Kirsch o, ... i 985
Cockrell; Ladd v. . ..o oo et e 919,1064
Cockrell; Lamb v. ... ... 1015
Cockrell; Medford v. ....... .. i 1003
Cockrell; Medina v. . ........ ittt 949
Cockrell; Middleton v. .. ... . i i 931
Cockrell; MOOYe 0. . v oo ettt e e 965,969
Cockrell; Nabelek v. . ... 1016

Cockrell; Nelms . ..o e 1038



XXII TABLE OF CASES REPORTED

Page
Cockrell; Payne v. ... ..o ot e 985,1040
Cockrell; Pena v. ... ... e 1015
Cockrell; Pendley v. .. ..oviin e 985
Cockrell; Rieck v, .. ... e 1038
Cockrell; Rodriguez Chavez v. ......... ..., 915
Cockrell; Russell v. . ... o i i 983
Cockrell; Sang Xuan Dang v. . ... ..o, 985
Cockrell; Stz v. . ..o e 1061
Cockrell; Shilling v. . ...t 1059
Cockrell; Slaughter v. .. ... i 983
Cockrell; Taylor v. ... e 995
Cockrell; Thomas 0. . ..ottt 965
Cockrell; Thompson ©. .. .vv vttt e e 1003
Cockrell; TIimms . . ... v ittt et e i e 1039
Cockrell; WIllis 0. . . oottt e 911
Coelho v. Angels Camp . .. ..o v vt it 960
Coffman; Shelton v. ....... ... .. . ... .. 1037
Coger v. United States .. ..., 914
Cohen . Thomas . ........uiiiiiiiiiiiii s 1032
Colburn v. Cockrell .. ... .. i 941
Colburn v. TeXas . ..o vttt et 941
Cole v. Builders Square, Inc. . ........ .. ... . ... . ..., 1032
Cole v. ESPINOSa .. ...ttt 1004
Cole 0. SaUNAETS . . ..ttt e e e 929
Cole v. United States ........ ..o, 1025
Coleman v. Blacklock .......... ... ... . . . i 1003
Coleman v. IIlNOIS .. ...ttt 1017
Coleman v. SIMPSON . . .ottt t vttt et e 940
Coleman v. Watkins . .......... .o, 965
Collazos-Munoz ». United States . ......... ... ... .. 1021
Collier ». Time, Inc. ... ... i 950
Colling, I 7€« v v v oo e e e 905
Collins ». United States . ..........coiinnnnn.. 1048
Colombo v. O’Connell ......... ... ...t 961
Colorado; Fogle v. . ..ot 1019
Colorado; Persik v. . ... i e 995
Colquitt v. Cockrell . ......... ... .. i, 940
Columbia County; Matthews v. . ....... ... ... . .. 945
Columbia Doctors Hospital; Szwedo v. . .................... 1004
Combs v. Wheeler . .......... . i, 927
Commandant, U. S. Disciplinary Barracks; Smith v. ........... 1025
Commercial State Bank; Gatzemeyer v. .................... 1029
Commissioner; COrCoran v. . ... ... eeeerenunnnnnnnennnn 1036

Commissioner; Jackson v. . ...... .. i 1041



TABLE OF CASES REPORTED XXIII

Page
Commissioner; Test v. . .. ... . i e 961
Commissioner; Wang v. . ... ..o vttt 910
Commissioner; ZiMmerman . ... .........euuuunnneneneeennn 980
Commissioner of Internal Revenue. See Commissioner.
Commissioner, S. C. Dept. of Health; Greenville Clinicv. ....... 1008
Commonwealth. See name of Commonwealth.
Community Health Partners, Inc. v. Kentucky ............... 960
Compton v. Jarvis . . ... 1041
Compton; Lundahlv. ........ ... ... ... i 1010
Compton; Terry . ..t et e e 910
Comptroller of Public Accounts of Tex.; Palais Royal, Inc.». .... 1013
Conde v. United States . ..., 1024
Condit v. Kemna .. ......... i 966
Conkle v. Potter . ......... .. i 995
Conklin w. Lehman . .......... ... ...ttt 1043
Conn ». United States ......... .. ..., 969
Connecticut; Smithv. ...... ... .. ... ... .. .. 1036
Connecticut Dept. of Public Safety v. Doe .................. 1
Connecticut General Life Ins. Co. v. Insurance Comm’r of Md. .. 1027
Conner; Kenemore v. ...t 1034
Conner; Lujan v. . ...ttt e s 1045
Conroy; Whittlesey v. ... 930,1054
Conseco Finance Corp. v. Bazzle .......... ... ... ... ...... 904
Conte; Baxter . . ovv vttt e 1032
Continental Airlines, Inc.; Parquet v. ...................... 1002
Continental Ins. Co. v. Allianz Ins. Co. ..................... 1013
Cooey v. Coyle . ...t 947,1053
Cook v. Nabisco, Inc. ...... ... . ... i 1014
Cook County ». United States ex rel. Chandler .............. 119
Cook Inlet Region, Inc.; Nottiw. . ... .. 995
Cooley v. Walters .. ...t 951
Co0per, IN 18 .« v ot e e 976
Cooper v. Calderon . . ........uvuiiiiieee e 984
Cooper ». California ............. .0, 1014
Cooper v. TIIHNOIS . ..o e et 915
Cooper v. Lamarque . ...........outueeeeennnannnnnnn 928
Cooper Industries, Inc. v. Aviall Services, Inc. .. ............. 976
Corbin ». Maine Dept. of Human Services .................. 931
Corcho v. United States .......... ... ... 967
Corcoran v. COmMMISSIONET ... ..o vttt 1036
Cordero v. United States .......... ... .. 990
Core Communications, Inc. v. Federal Communications Comm’n 1012
Corona v. United States ............. .. 991

Coronel 0. OKU ..ottt e e e e 986



XXIV TABLE OF CASES REPORTED

Page
Correa v. United States . ......... ..., 1009
Corrections Commissioner. See name of commissioner.
Correoso Bonard v. Florida ............ ... ... ... ...... 910
Cortes-Urbina v. United States ........... ... .. .. ... ... 1018
Cortinas v. United States ............. .. .. 993
Costa; Caesars Palace Hotel & Casinov. ................... 959
Costa; Desert Palace, Inc. v. . ......... ... ... ... .. 959
Cotten v. Director, Office of Workers” Compensation Programs  964,1054
Cotton; Wright v. ... . 1040
County. See name of county.
Court of Appeals. See also U. S. Court of Appeals.
Court of Appeals of N. C; MOrriS v. .. ovvvie e nneneinnn.. 1044
Covillion v. Maine . . ...ttt 1014
Cowan; Hill w. . .. ..o o e 989
Cowell v. Coalter . ...........iiiiiiiiiiiiiiinenn. 1019
Cowley; MCGUITE 0. vttt et ettt e e e 1002
Cox v. Bayer . ... ... 1041
Cox; Tiberondwa v. . . ..ot 919
Cox v. United States ......... .. . i, 967
Coyle; CO0BY V. « v v v vttt et e e e 947,1053
Coyle; Lorraine v. . ....ovuii it 947,1069
Craig; Cullifer v. . ... i 949,1054
Cranford, In 7e . ... e e 997
Crawford; Allen v. . ... i 913
Crawford; Gonzalez v. . .. ... . i 913
Crawford v. United States .................. ... .. ..... 957,1065
Creamer; Flournoy v. ......... .. i 1015
Creighton v. Spencer . ........ ... ... 933
Crestar Bank; Boschv. . ... .. ... .. .. . i 947
Crist; Benton v. . ... ... . e 914
Crockett; Faison v. ........ ... . i 950
Crosby; Acevedo v. ..o vv it 1037
Crosby; Blackshare v. ......... ... .. i, 963
Crosby; Bonn v. ... . 1008
Crosby; Breedlove . . ...ttt 995
Crosby; Chipp 0. oo oo e e e e e e 911
Crosby; Diaz v. . ..o e 1029
Crosby; DiXon v. . ..ot e 940
Crosby; Fulton v. . ... . 1009
Crosby; Hale v. . ..o 932
Crosby; Henry v. ... e 950
Crosby; Johnson v. . ... 1061
Crosby; McKinney v. . .....ouiiniiii it 1039

Crosby; Mitchell v. . ... . i e 1038



TABLE OF CASES REPORTED XXV

Page
Crosby; MUSICA 0. . .ttt 1063
Crosby; Nava v, ...ttt 930
Crosby; Purdy v. . ... 930
Crosby; Reuter v. . ... 954
Crosby; Scullock v. . ... 916
Crosby; Simboli v. . ...t e 902
Crosby; Thomas v. . ... e 912
Crosby; Valderrama v. . ......... .. ..., 957
Crosby; Ward . . ..ot 996
Crosby; White v. . ...t 930,1054
Crosby; Wright v. . ... 906
Cross v. United States .......... ..., 1021,1048
Crowell v. Mississippi « .« vt v vn e 986
Crowley v. United States ........ ... ... .. 1008
Crumv. Caln ..ot e 1059
Crump v. United States ............. . .. 922
Cruz v. United States .. ....... .. .. i, 937
Cruz-Gonzalez v. United States .............. ... .. ...... 1045
Cruz-Martinez v. United States .............. ... ... ...... 953
CSX Transportation, Inc. v. Carolina Feed Mills, Inc. ......... 1034
Cubie v. Walls .. ...t e 1039
Cuesta v. Gitzel ... ... . . .. 1001
Cuevas Cardenas v. Washington . .......... ... ... .. ....... 912
Cullifer v. Craig . ......iiiii it 949,1054
Cummings ». North Carolina ............................ 952
Cummings ». Oklahoma . .......... ... ... .. ... ... 1060
Cunningham, In re . ........ .t 995
Cunningham v. Gates . ........ ... .. ... 960
Cunningham ». Lewenson ... ...... ...ttt 975
Curry ». United States . ......... i 989
Curtis V. Trinko, LLP; Verizon Communications Inc. v. ........ 905
Cuyahoga Falls v. Buckeye Community Hope Foundation ...... 188
Czerniak; Patterson v. ........ ... ... . . . ... 1062
DA v Utah ..o e 1035
Dacosta v. Nwachukwa .. ....... . ... .. . . 908
Dacunha v. United States . ...........c ... 992
DaimlerChrysler Corp.; Machuca Gonzalez v. ................ 1012
DaimlerChrysler Services North America LLC v. Powe ....... 998
D’Alessandro v. L. L. Bean, Inc. . ......................... 914
Dallas; Benes v. ... .. e 979
Dallas County Jail Medical Dept.; Althouse v. ............... 1063
Dalov. Virginia ........... i 924
Dandridge v. TIlinois . . ... 968

Daneri, Inre . ... e 903



XXVI TABLE OF CASES REPORTED

Page
Dang v. Cockrell ... ... ... 985
Daniels v. Illinois . ... 968
Daniels v. Missouri Bd. of Probation and Parole .............. 1003
Daniels v. Shannon . ............ .. i 912
Daniels/Nicholson Ins. Agency; Aguilerav. ................. 916
Dansby v. Arendall ... ........ ... ... . . i 1015
Dantas v. Department of Justice . . ......... ... ... ... ... ... 995
Dantzler v. Hammond .. .............. . i 1042
Darby o. Cain . . ... e 910
Darco v. United States ............. . i 968
Darden v. Peralta Community College Dist. ................. 1039
Darius; Cockerill v. . ... ... i e 1025
Dashman; Peter Letterese & Associates, Inc.v. .............. 999
Daughtry v. Senkowski . . ...... ... .. i 1041
Davey; Locke v. ... ... e 1031
David; Los Angeles v. . ..ot 715
Davies 0. GOMEZ . . ...ttt 1044
Davis; Bird v. . ... e 1014
Davisv. Filion . ... 986
Davisv. Florida . ......... .. i 965
Davisw. Hayward . ........ .. i 1039
Davis 0. Overton . ...........iiiiiiii 1060
Davis v. Southern Energy Homes, Inc. . ................. ... 945
Davis; SUmbry v. ... e 948
Davis 0. TexXas . ... e 1004
Davis 0. Thompson . . ... ...ttt 921
Davis; Trueblood v. ... .. e 952
Davis v. United States ........................... 967,1024,1052
Davisv. Williams .. ... 1015
Davis; Williams v. . .. ... e 1002
Dawson v. United States . ............. .. 994
DCH Healthcare Authority v. Mangieri .................... 917
Dead Sea Bromine Co. ». Patrickson ...................... 468
DeCarlo v. United States ............. ... 955
DeCato v. United States ..., 994
Decisions of Orphans’ Court for Anne Arundel County; Meade v. 998
Dedmon ». Yarborough .............. ... ... ... . ... ... ... 912
DeFrank ». Palmateer ........... ... ... ... . .. 1061
Deglace v. United States .......... ... ... .. 996
DeGonia v. Taylor ... ...t 1041
Dehoney v. Montgomery ......... ... ..., 911,1009
DeJesus v. United States ............. .. .. 1047
DeKalb Genetics Corp. v. Bayer CropScience, S. A. ........... 974

De La Cruz v. United States .......... ... ..., 936



TABLE OF CASES REPORTED XXVII

Page
De La Cruz-Potrazo ». United States ...................... 1050
Delamar ». United States .............. ... 936
Delancy v. Florida Dept. of Corrections .................... 981
De La Rosa v. United States ............. ... .. 1049
Delaware; Samuel v. ....... ... ... . . . . 1004
Delaware County; United States ex rel. Dunleavy v. .......... 918
Delaware Dept. of Family Services; Bentley v. ............... 989
DeLeon v. Cockrell ... ... i 996
Delgado-Brunett v. Lappin . .......... ... ... .. ... 935
Delgado-Lamas v. United States ......................... 1007
Dell v. Straub ... ... 913
DeLoatch v. Johnson . . ... .o 913
De Los Santos v. United States ............ ... ... ... ..... 966
DeMarino; Miller v. ... i e 1026
Demore v. Kim .. ... i 510
Dempsey v. United States ........... .. ... .. 939
Densmore v. U. 8. District Court ............ ... .......... 1020
Densonw. Florida . ......... . . . i, 927
Denson v. TIHN0IS . ..ottt e 986
Departmental Disciplinary Comm., N. Y. App. Div.; Stevens v. .. 979
Department of Agriculture; Reinhartv. .................... 979
Department of Agriculture; Winterv. ..................... 995
Department of Defense; Galvanv. ......... ... ... .. ....... 979
Department of Interior; National Park Hospitality Assn. v. .. ... 803
Department of Justice; Dantasv. ......................... 995
Department of Justice; Palmer . ........ ... ... ... ... ... 987
Department of Justice; Tigue v. . ... ..., 1056
Department of Justice; Webber v. . . ..... . ... i 1041
Department of Labor, Administrative Review Bd.; More v. ... .. 1063
Department of Navy; Mazares v. . .........cccuuiiinininnn.. 960
Department of Treasury; Jefferson Smurfit Corp. v. ........... 1033
Depew v. United States ...........o.iiiiiiiiinno... 953
Deppisch; Edmunds v. . ... 1066
Desanges v. United States ............. ... ... i, 939
Desert Palace, Inc. v. Costa . ... ... 959
DeStefano v. Broadwing Communications, Inc. . . ............. 977
DeVargas; Rancho Logo, Ltd. v. .......................... 906
DeVaughn v. Dove ....... ... ... . . i 910,1026
Dial v. Cockrell . ... ... 963
Diamond Offshore Co.; Muhammad v. ...................... 1056
Diaz v. Crosby . ...t e 1029
Diaz v. IIHNOIS . .o e e 989
Diaz v. United States ........... ... ... ... ... 968,1023

Diaz-Juarez v. United States ........... ... . ... ... 934



XXVIII TABLE OF CASES REPORTED

Page
Diez v. United States ......... ... ... ... ... 914,994
Diggs v. United States . ......... ..., 1068
Dill v. United States . . ..ot 1045
Dingle v. South Carolina .......... ... ... ... . . ... 987
Dinnall ». United States . ............ ... 934
Dios-Gonzalez v. United States .......... ... .. ... .. ...... 1068
Director, OWCP; Cottenv. ....... .. ... ... ... 964,1054
Director, OWCP; Peabody Coal Co. v. ..................... 917
Director of penal or correctional institution. See name or title

of director.

DiSabato; Hunterson v. . . .......c it 975
District Court. See also U. S. District Court.
District Court of Colo., 4th Judicial Dist.; Stamps v. .......... 984
District Court of Kan., Johnson County; Sherkat v. ........... 972
District Judge. See U. S. District Judge.
Dixon, In re . ... e 921
Dixon v. Crosby ... ... 940
Dixon v. United States ..........c.otiiiiiiinnee... 1017
Dizon v. IIHNOIS . .o e 1060
Dobbs; Edwards v. . ........ e 1063
Dobre; Teafatiller v. .. ..... ... . ... 1008
Dodd v. Snyder . . ...oot i e 934
Dodrill; Strassini v. ... ..ot e 1020
Doe; Connecticut Dept. of Public Safety v. .................. 1
Doe; Pyeatt v. . ..o oo 1037
Doe; Smithv. ... .. . 84,1009
Dolberry v. New York ........ ... ... ..., 1003
Dole Food Co. ». Patrickson ........... ... ... ... ... ... 468
Dominguez ». United States ........... ... .. 970
Donaldson ». United States ............ .. ... .. 967
Donis Arredondo v. United States ........................ 1007
Donnelley & Sons Co.; Jones v. ......oovviiiiinnee .. 1030
Donnelly; Barnes v. . ...t 965
Donnelly; Schuler v. . ........ . . . i 1029
Dopp, Inre . .o e 997
Doppov. Harkins ......... .. i 910
Doppov. Loring . ... ... e 1054
Dormire; Burtonv. ....... ... .. .. . . . . 1002
Dorrough v. Gaines . . ... i 1019
Dos Santos; Shelton v. ....... ... .. . . . . 995
Douglas; Scanlon v. . . ...t 1040
Douglas v. United States .......... ... .. 1005
Dove; DeVaughn v. . ... ... o 910,1026

Dove; Ingram v. . ... ... e 1008



TABLE OF CASES REPORTED XXIX

Page

Dover; Begovic v. ... 949
Downey v. United States .......... ... ... .. 1018
Downs; Harrington v. ....... .. . i 984
Doyharzabal, In re . ... 1030
Doyharzabal v. United States ............ ... ... ... .. ..., 917
Doyle v. United States . ..........cciiiininn.. 955
Drager v. IIIiNois .. ...ttt et 986
Dreiling v. Kansas ............ ... 944
Drozdowski ». United States ............... ... ... ....... 968
DuBose v. Andrews . .......iii it 1036
Duc Canh Phan v. Cockrell .. ........... ... ... ..., 951
Duckett v. Mullin . ........... .. i, 1004
Dudley 0. JONes . ...t 910
Dudley ». United States . ....... ... ... 1047
Duenaz De Grande ». United States ....................... 992
Dufresne ». United States ............. ... .. 1064
Duke Univ. v. Madey . ...... ..o, 959
Dulaney v. United States ............. ... ... 939
Dun & Bradstreet Software Services; Grace Consulting, Inc.v. ... 1032
Dun & Bradstreet Software Services; Grace Maintenance Int. v. 1032
Duncan; Allen v. ... ... e 931
Duncan v. General Motors Corp. .. ......c.ooueiiennnne .. 994
Duncan v. Miro .. ... i i 1063
Duncan; Nelson v. ... ...t e 1017
Duncan v. Wood . .........o i 1017
Dunklin v. United States ............ ... ..., 967
Dunleavy v. Delaware County ............. ..., 918
Dunnv. Cockrell . .......... .. .. 926,1026
Dunsonv. Kemna ......... . ... . . . . . i 1039
Durand v. Arif .. ... . 1009
Dussault ». United States . ........... .. .. 936
Dutt; Taylor v. ... e 933
Dvoskin; MeBride v. ... ... e 1055
Dyer v. United States ... .......... ., 955
E. A v.Utah ..o e 1035
Eagle; Nicklas v. ... ... i i 907
Eames ». United States ......... ... ... 955
Eanes v. Bowersox .......... i e 951
Earvin v. United States ............ ... ... .. . . ... ... ... 955
Eaton v. Illinois . .......... .. .. 984,1046
Eckles v. Alabama . ........ ... .. 1063
Edgar; Taylor . . ... 1015
Edlund ». Bob Ryan Motors, Inc. . ......... ... ... ..., 1026
Edmond ». Hancock . ......... ... . ... i, 912



XXX TABLE OF CASES REPORTED

Page
Edmunds ». Deppisch . ........ .o i 1066
Edward D. Jones & Co.,, L. P.w. Kloss ..................... 956
Edward Jones v. Kloss . ...t 956
Edwards v. Dobbs . ... 1063
Edwards; Key Pharmaceuticals, Inc. v. ........... ... ... ... 974
Edwards . Rhode Island .............. ... ... .. ... .. 980
Edwards; Securities and Exchange Comm™v. ............... 976
Edwards ». United States .. .......... . i 967
Eford v. HOOKS . ... e 951
Elder v. Houston ............ .., 1014
Eldred ». Asheroft ......... . . . 916
Eldridge v. Stepp . . oo v i i e 1044
Elliott v. Geise . ..o e 1009
Ellisv. Florida . .......... i 963
Ellis v. Greiner . ... ..ottt e 927
Ellis 0. TIHNOIS . ..o 915
Ellisv. Straub .. ...... . 1003
Ellis v. United States .........cuiiiiiiiiiiinnn.n. 1024
Elo; Scott v, ..o e 995
Elo;Smith v. . ..o e 948
Elrawi v. California . ........ ... . ... . ... 911
Elrod v. HAWEY . ..o oo e s 1003
Elsmere; Shearinv. ........ .. ... . . . i 997
Eltayib v. United States . .............. .. 1050
Elvin ». Superior Court of Cal., San Francisco County ........ 907
Embrey v. United States ............ ... ... .. . ... ... ... 953
Emigrants Mortgage Co.; Lewis v. ....... ... .. 996
Emmett v. Virginia . . ... ... 929
Emmitt v. Snider ........ . . 1060
Employment Security Dept. of Wash.; In Soo Chunv. ....... 957,1069
Energy Development Corp.; St. Martinwv. .................. 962
England; Agustinv. ........ . 972
England; Jacox v. .. ... 943,1011
England; Porter v. .......... ... . 924
England ». United States ............ ... ... 1025
English; Lee v. ... ... i e 982
English; Smith v. ......... . . . . . 1064
Enright v. Solar Turbines, Inc. .......... ... . ... ... ... 961
Entergy La., Inc. v. Louisiana Public Service Comm’n ......... 973
Epps; Allen v, . oo 931
Equal Employment Opportunity Comm’n; Haddad v. .......... 996
Equal Employment Opportunity Comm’n; Uberoi v. .......... 947
Ernst; Thompson v. ... i 958

Erwin; Zerla v. ... ... e 978



TABLE OF CASES REPORTED XXXI

Page
Escaf; Rodriguez v. . ... . 1000
Escobar v. Newland . ........... .. ... i, 1045
Esparza-Ramirez v. United States ........................ 955
Espinosa; Cole v. ... 1004
Espinoza v. United States . ........ ... ... .. ... 993,1065
Espinoza Pena v. Broyles .......... ... ... .. 1009
Espiredion Valerio; McDaniel v. ......... ... ... ... ...... 994
Estate. See name of estate.
Estes v. Cockrell ...... .. .. . 981
Estrada-Tufino v. United States .............. ... ... ...... 993
Estupinan v. United States . ........... ... .. . .. 967
Eubanks-Jackson v. Bank of America, N. A. ................. 996
Euro General Contractors; Muleahey v. .................... 908
Eury v. Gilmore . ........ ... i 958
Eury v. Goins . ... e 902
Eury v. Hamilton .......... ... . ... . i, 902
Eury v. Rountree ........ ... .. . . . . . 902
Eury v. Smith ... ... . 958
Euryv. True . ... ... e 943
Eury v. White . . ... 958
FEuryv. Young . ....... . e 943
Evans v. Arkansas Bd. of Ed. ......... ... ... ... .. ... ... 975
Evans v. Massachusetts .......... ... .. . i, 966
Evans v. Merit Systems Protection Bd. .................... 980
Evans; Turtle Island Restoration Network v. ................ 960
Evans v. United States .......... ... ... ... 939,1047
Evans, Chartered; First Penn-Pacific Life Ins. Co.v. .......... 944
Everett; Humphrey v. . ... ..o 1061
eWealth USA, Inc. v. Lincoln Benefit Life Co. ............... 961
Ewing ». California ........... ... i 11
Eyman ». United States ............. .. .. 1021
Ezell v. United States .. ....... ..., 1006
Fabian v. United States .......... ... ... . ... 1025
Fairv. Gresham ........ ... ... i, 940
Fairley v. IIlinois .. ... ..ot 988
Faison v. Crockett . ....... ..., 950
Faison v. Jefferson ......... ... . . ... . i i 930
Farrell; Rodriguez v. . ........ ... i 906
Farrow v. American Postal Workers ...................... 908
Farwell; Akhmad v. ........ . ... . .. ... . . i 986
Favel; American Renovation & Construction Co.v. ........... 1000
Favish; Office of Independent Counsel v. ................... 1012

Federal Aviation Administration; AirStar Helicopters, Inc. v. ... 977
Federal Aviation Administration v. Alameda ................ 1008



XXXII TABLE OF CASES REPORTED

Page
Federal Bureau of Investigation; Bellev. ................... 969
Federal Bureau of Investigation; Pollack v. ................. 1005
Federal Bureau of Prisons; Goist v. ....................... 1047
Federal Bureau of Prisons; Smith v. ....................... 1004
Federal Communications Comm’n; Core Communications, Inc. ». 1012
Federal Election Comm’n v. McConnell .................... 1027
Federal Election Comm’n; McConnell v. .................... 1027
FERC; Coalition for Fair Reg. of Docks on Lake of Ozarks v. ... 960
Federal Home Loan Mortgage Corp.; Johnsonv. ........... 928,1053
Felix v. United States . ........ ..o, 952
Fellers v. United States ................ ... ..., 905,997
Fellows v. United States .. ...t .. 1049
Felts v. United States . ....... ... i, 1043
Fenlon v. Thomas . ......... .0 1059
Fernandes v. K and J Construction ....................... 999
Fernandes v. Sparta Township .......... ... ... ... ... ... 946
Ferqueron v. Straub .......... .. .. ... i 928
Fetzer v. Petrovsky ....... ... . o i 948
Field; Schafler v. . ....... ... . 1034
Fields v. Burnett ......... ... . . . . . . 1017
Fierro v. Cockrell .. ... ... i 947
Fife v. Securities and Exchange Comm'n ................... 1031
Filion; Davis v. ... ..o e 986
Filipkowski ». United States .............. ... .. ... ..., 1036
Fimbres v. United States ............coiiiiiinno... 954
Finkv. Flynn ... ... 929
Fink v. Nourse . .......coiiiiii i 929
Finn; Lancaster v. ........ .. .. .. .. . . . i 1040
Fireman’s Fund Ins. Co.; Lodiv. ......... ... ... ......... 961
First Fidelity Bank; LNC Investments, Inc. v. ............... 1033
First Penn-Pacific Life Ins. Co. v. William R. Evans, Chartered . . 944
Fischer; Bouchereauv. .............. ... ... ... . . . ... ..., 931
Fisher v. Hart ......... .. . i 921
Fisher v. New York State Comm’r of Taxation and Finance . . ... 1057
Fisher v. United States ......... ... ... 936
Fisherv. Yukins ... ... i 948
Fitzgerald ». Oklahoma . .. ......... ... ... ... . .......... 951
Fitzgerald v. Racing Assn. of Central Iowa ................. 974
Flagge v. United States ........ ... .. ..., 1050
Flamingo Industries (USA) Ltd.; U. S. Postal Service v. ....... 1056
Flatow v. Islamic Republic of Iran ........................ 944
Fleischli ». United States ......... ... .. 1001
Fleites v. United States ......... ... ... 1047

Fleming v. United States ............ .. ... ... 971



TABLE OF CASES REPORTED XXXIII

Page
Flint . Nemard ........... . i 1038
Flippin v. United States .............. .. i, 938
Florence v. United States .. ............. ... .. 1041
Flores v. Cockrell .. ... ... .. i 1060
Flores-Bautista v. United States ......................... 1007
Flores-Rodriguez v. United States ........................ 1007
Florida; Bach v. ...... ... .. . . . . e 1064
Florida; Black v. . ... . i e 964
Florida; Brown v. . ....... i 1004
Florida; Bunkley v. .. ... 835
Florida; Burns v. ... .. i e 1062
Florida; Caldwell v. ........ ... . i, 939
Florida; Camaroto v. .. ... . i 1003
Florida; Correoso Bonard v. ......... ... ... ... o ... 910
Florida; Davis v. .. ... e e 965
Florida; Denson v. . ... i 927
Florida; EIlis v. . .. oo v e e 963
Florida; Grant v. . ... . i e 980
Florida; Hall v. . ... ... . i 1059
Florida; Hogan v. .. ... 932
Florida; Lawrence v. . .........c.00 . 926
Florida; Limonte v. . .. ... ... i 1037
Florida; Moore v. ... .. it e 928
Florida; Mora v. . ... ...ttt e 996
Florida; Parrish v. . ...... ... . . i 1059
Florida; Riggins v. .. ...t 952
Florida; Ruffner v. ....... ... .. . . .. 928
Florida; Sears v. ... e 1039
Florida; Swafford v. ....... ... ... .. . . 982
Florida; Thurston v. ........ ... .. i, 913
Florida; VonBorstel v. ....... ... ... . . . . i 911
Florida; Williams v. . ... .. i 1062
Florida Dept. of Corrections; Campbell v. .................. 978
Florida Dept. of Corrections; Delancy v. .. .................. 981
Florida Power Corp.; Benjamin-Anderson v. ................ 1003
Flournoy v. Creamer . .............c.cuiuiiieeenennnnnnnns 1015
Fluellen v. Burge ........ ... . . i, 978
Fluor Hanford, Inc. ». Brundridge ........................ 906
Flynn, Inre .. ..o 1030
Flynn; Fink v. . ..o 929
Fobbs v. United States . ......... ..., 1045
Fogle v. Colorado . ......... .0, 1019
Ford v. Aetna U. S. Healthcare, Inc. ....................... 923

Ford v. United States ...........c. .. 1065



XXXIV TABLE OF CASES REPORTED

Page
Ford Motor Co. ». Ramon Romo .......................... 1028
Ford Motor Co. ». Smith’s Estate ............ ... .. ........ 1028
Forney ». United States .......... ... .. 1047
Fortenberry v. Haley ......... ... ... . .. 947,1053
Foster; Gibbs v. . ...... . . 972
Foster v. Maritrans, Inc. . . ......... ... ... . ... 1034
Franchise Tax Bd. of Cal.v. Hyatt ............ ... ... ...... 488
Francis v. Brown ......... . . . . . . 910
Francis v. United States ......... ... .. 1050
Frank; Johnson v. ....... ... .. .. . . i 949
Frank; Madyun v. . ... ..ot 1062
Frank v. United States .......... ..., 947,952
Franklin County; Barclay v. .......... . ... . . . ... 1029
Franklin County School Dist.; Nixv. .......... ... .. ... ... 946
Frasier v. Maschner ......... ... .t 966
Frazier v. United States . ........... ., 968
Frederick v. United States ........ ... ... ... . . .. 989
Fredette v. United States .. .......... .. ... 1045
Freeman v. United States . ............ ... . .. 914
Freier; Westinghouse Electric Corp. v. ... ... . .. 998
Frew v. Hawkins . ........ . ... . . i, 905,975
Fried, Frank, Harris, Shriver & Jacobson; Locksley v. ......... 1033
Friedman v. Southern Cal. Permanente Medical Group ........ 1033
Friedman v. United States ............ ..., 981
Frio County; Selvera v. . ........ ..., 1030
Frost v. United States ......... ... ... i, 1000
Fuji Photo Film USA, Inc.; Oatman v. ..................... 978
Fulton v. Crosby . ... i 1009
Furey v. Snipas ... ... 1035
FutureSource, LLC v. Reuters Ltd. ....................... 962
F/V JEANINE KATHLEEN v. Ventura Packers, Inc. ........ 1000
Gailmette . Michigan .. ........ ... .. i i 1015
Gaines; Dorrough v. .. ... .. 1019
Galaza v. Avila . ... ... 919
Galaza; Hyland v. . ... .. i 1043
Galaza; Pagtalunan v. .......... ... ... 0, 909
Gallardo v. Barnhart . .. ....... .. o i 1014
Gallatin Services; Medved v. ........ ... .. 908
Gallegos-Delgado v. United States ........................ 992
Gallien v. Louisiana . .......... ... 986
Gallos-Vasquez v. United States .......... ... ... .. ... ... 1051
Galvan v. Department of Defense ............ ... ... ....... 979
Galveston County Juvenile Detention Center; Mayes v. ........ 978

Gambrell v. United States ......... ... ... 1065



TABLE OF CASES REPORTED XXXV

Page
Gamez v. United States ......... ... i, 1067
Gamez-Gonzalez v. United States ............ ... .. ........ 1068
Gann v. United States ........ ... ... 954
Ganser v. United States ......... ... .. i 939
Gant; Arizona v. ... ... 976
Ganzie v. Virginia .. ......... . .. 972
Garamendi; American Ins. Assn. v. ........ ... .. .. 959
Garceau; Woodford v. ... . 202
Garcia; Bryant v. ... ... . 984
Garcia v. Greiner . ..........oviiiiieee e 1060
Garcia; Preciado Ochoa v. . ............. .. ... i, 1005
Garcia v. TeXas . ...t v i e 1059
Garcia v. United States . .......... i 992
Garcia Abrego v. United States ............ ... ... . ... ... 925
Garcia-Benitez v. United States .............. ... ........ 1008
Garcia-Lopez v. United States .......... ... .. .. ... 992
Garcia-Meza v. United States ......... ... ... ... ... 1065
Garcia-Perez v. United States ............. ... ... ....... 954,1007
Garcia-Rubio v. United States ............ ... ... ... ..... 1066
Garcia-Sanchez v. United States ......... ... ... ... ... . ... 1007
Gardner . Mitchem . ........ ... ... ... . . . i i 927
Garner v. United States . ........ ... i 947
Garnica; LaFaele v. ... ... ... 985
Garraghty; Lynch-Bey v. . ....... ... ... i, 1037
Garrett v. United States ......... ... ... 954,1069
Garrett Paper, Inc.; Gaylord Container Corp. v. .............. 977
Gatzemeyer v. Commercial State Bank .................... 1029
Gaylord Container Corp. v. Garrett Paper, Inc. .............. 977
Geise; Elliott v. .. ... e 1009
General ». United States ......... ... i, 1064
General Dynamics Land Systems, Inc. v. Cline .............. 976
General Motors Corp.; Duncan v. . ............ ..., 994
General Motors Corp.; Griffithv. ........ ... ... .. ... ... ... 1023
Gentry; Volkswagen of America, Inc.v. .................... 901
Georgia; Arevalo . ... ... i i 962,1069
Georgia v. Asheroft . ........ . . . . .. 973
Georgia; Miller v. .. ...ttt e 1004
Georgia; Schwindler v. . ........ ... ... . . i 1016
Georgia; Smith v. . ... .. . . . . 1002
Georgia; Veasley v. . ... 1002
Georgia Bd. of Pardons and Paroles; Prather v. .............. 916
Geraldo-Burgoin v. United States ............ ... ... ... ... 1066
Gerlinski; Brown v. . .. ..ottt 937

Gerlinski; Santiago v. .. ... .. e 954



XXXVI TABLE OF CASES REPORTED

Page
Gerola v. United States ... .. 1019
GIbbONS, I 7€ . o oot e 903
Gibbs ». California ........... .00ttt 972
Gibbs v. Foster . ... . e 972
Gibson v. Candelaria . ............. .00, 1058
Gibson ». United States .............coiiiiiinnn.. 968,1047
Giegler v. Jamrog . . ...ttt e 930
Gifford ». Vail Resorts, Inc. ............ ... .. .. ... 980
Gilbert v. Mullin .. ........ i 1004
Giles v. Asheroft . ... i e 902
Gil-Garcia v. United States . ........ ... ... 1049
Gillis; Chruby . . e e e 1014
Gilmore; EUry 0. ..o 958
Ginyard v. United States .......... ... ... i i, 1066
Giraldo v. United States . ....... ..., 1050
Gitzel; Cuesta v. . ... e 1001
Giuliani; Shabtaiv. ....... .. . . . 984
Givans v. United States . .........oiiiiiiiiiiinnnnn.. 992
Gladney v. Pendleton Correctional Facility . ................. 910
Glaze v. Sanders . ...t e 964
Glean v. SIKES . .o vttt e 913
Glover v. Cockrell . ... ... ... i e 948
Glover v. Kentucky ... ... ... .o i 1017
GMK Enterprises, Inc.; Melbourne v. ...................... 1037
Gobbi v. GObDI . ...t e 959
Gobin; Snohomish County v. . ... ... ... .. .. 908
Goddard v. United States . ......... ..., 969
Goetsch v. Berge .. ... i 1059
Goff v. United States ........ ... .. 1066
Goins; Eury v, ..o e 902
Goins v. United States ........... ... 971
Goist v. Federal Bureau of Prisons . ....................... 1047
Golding v. United States .. ..., 995
Goldwater v. Ballinger .......... ... .. it 1061
Goldwater v. MeNally .. ... e 1061
Gomez; Davies 0. . ... e 1044
Gomez v. United States .............iiiiiinneen.. 935
Gomez-Castellon v. United States . ........................ 992
Gomez-Hernandez v. United States ....................... 990
Gomez-Martinez v. United States ......................... 933
Gomez-Vazquez v. United States .......... ... ... ... ... ... 914
Gonzales v. United States . ........ ... 1068
Gonzalez v. Crawford . ......... ... i, 913

Gonzalez v. DaimlerChrysler Corp. .. ..., 1012



TABLE OF CASES REPORTED XXXVII

Page
Gonzalez; Jimenez v. . ....... ... ... 929
Gonzalez v. Massachusetts .............. ... ... ......... 962
Gonzalez v. United States ......................... 969,1052,1066
Gonzalez v. Wiley .. ...t 1066
Gonzalez-Bustamante v. United States ..................... 1019
Gonzalez De La Cruz v. TeXas . ........uueeeennnnnnnnnnnn 1060
Gonzalez-Espinoza v. United States ....................... 1049
Gonzalez-Garcia v. United States ......................... 952
Gonzalez-Rojas v. United States ............. ... .......... 1019
Gonzalez-Tamariz v. United States ........................ 1008
Gonzalez-Torres v. United States ......................... 969
Gonzalez-Vargas v. United States ......................... 1019
Goode-Henry v. Philadelphia ............. ... ... .. ...... 1057
Goodwin; Burkett v. ....... ... . . .. .. 947
Goord; Pagan v. . ... ... 911
Goss v. United States ........ ... i 1024
Gossard v. Virginia . . ... 914
Goudie ». United States .......... ..., 962
Gould v. Cleveland . ......... ... ..., 1038
Governor of Ark.; Wilsonv. . ......... ... .. 1035
Governor of Cal.; Bird v. . ... .. ... .. .. . .. 1014
Governor of Cal. v. Thompson . ............ ..o oeiinee... 921
Governor of Ga.; Cartwright v. . ........ .. ... ... ... 908
Governor of La.; Gibbs v. .. ... i e 972
Governor of Pa.; Brownv. ........... . ... ... ... .. 983
Governor of Wash.v. Davey ...... ... ... ..., 1031
GOZY 0. CareY . e e 1017

Grace Consulting, Inc. v. Dun & Bradstreet Software Services .. 1032
Grace Maintenance Int. v». Dun & Bradstreet Software Services 1032

Graham v. Battle ........ ... . . . . 1060
Graham; Madison v. ......... ..ttt 1058
Granados 0. TeXas ...ttt e 927
Grand Aerie, F. O. E. v. Tenino Aerie No. 564, F. 0. E. ........ 1057
Grand Forks Pro. Baseball v. North Dakota Workers Comp. Bur. 1057
Grant, In 7€ . ...t e 1011
Grant v. Chevron Phillips Chemical Co. .................... 945
Grant v. Florida . ...... ...ttt 980
Grasso v. New Bedford .. ........ ... ... i 1012
Gratz v. Bollinger . ... ... . ... . . . . 904,959
Graves v. Workers’” Compensation Appeals Bd. .............. 1030
Grayson; Campbell v. . ... ... ... . 913,1053
Green v. United States ....................... 981,1008,1019,1050
Greene; Metropolitan Transportation Authority v. ............ 1031

Green Fire & Marine Ins. Co. v. M/V HYUNDAI LIBERTY ... 975



XXXVIII TABLE OF CASES REPORTED

Page
Green Tree Financial Corp. v. Bazzle ...................... 904
Greenville Women’s Clinic . Comm’r, S. C. Dept. of Health ... .. 1008
Gregory v. Spannagel .. ...........it 1017
Gregory 0. TeXas . ...ttt 978
Gregory ». United States ........ ... ... .. 992
Greiner; AImodovar 0. . ...ttt 951
Greiner; Celaj v. . ..o e 912
Greiner; Ellis 0. ... ... e 927
Greiner; Garcia . . ... ... ...iiiine e e 1060
Greiner; Rhagiv. . ... 950
Gresham ». Chandler ........... ... . ... i, 957
Gresham; Fair v. . ... .. e 940
Griegas; Rowell v. ... .. 1015
Grievance Committee; Moore v. ............ ... oo, 919
Grievance Committee for 2d and 11th Jud. Dists.; Moore v. ... .. 932
Griffin v. Kansas ... ... 1063
Griffin v. United States .......... ... ... i 1049
Griffin Television OKC, L. L. C. ». Mitchell ................. 1013
Griffisw. Luban .. ... 906
Griffith v. General Motors Corp. ... ..., 1023
Griggs v. Mayle . ........iiiiiii e 948
Grimmett; Smith v. . ... ... . 1032
Grooms v. United States . ........... . i 1047
Groschke; Belton v. ... ... i e 949
Gross v. IIINOIS . ..o v i e 968
Gross 0. ORi0 . ..o 1037
Groves; Peabody Coal Co. v. ....... ... ... 917,975
Grubb v. United States .. ............ i 1023
Grubor v. Grubor . .. ... ...t e 912
Grutter v. Bollinger ......... ... ... . . i 904,959
Guanipa v. United States .......... ... .. .. 1051
Guardado v. Alameida . .. .......... i 950
Guerrero-Arana v. United States .............. ... . ....... 952
Guevara v. United States ............. ... ... 936
Guidry ». United States . .......... ... 1049
Guillen-Rodriguez v. United States ....................... 992
Guillermo Pieschacon v. United States ..................... 1052
Guillette v. Michigan ........... ... ... . .. 1015
Guillory v. Caln .. ... 949
Guilmette v. Michigan . .. ...... .. ... . i 1015
Guinn ». San Bernardino County ......................... 1041
Gunnell, In 7e . ... e 957,1030
Gurary v. Nu-Tech Bio-Med, Inc. ............ ... ... ...... 923

Gurrusquieta v. United States .......... ... .. ... . ..., 952



TABLE OF CASES REPORTED XXXIX

Page
Gurule ». California ........... ... ... i 964
Gustave v. United States .......... ... .. i, 969
Gutierrez v. California .......... ... .. ... .. . ... 1001
Guzman v. United States ......... ... .. .. 914
G. W. Williams Co.; Prenatt v. ........................... 1038
Haddad v. Equal Employment Opportunity Comm™n .......... 996
Haddad ». Michigan Dept. of Civil Rights . .................. 1017
Haddad v. Michigan National Corp. ....................... 981
Hagge; Mba v. ... e 931
Hagge; Nwaokocha v. . ........ .., 931
Hailey 0. TeXas . ..ottt 1060
Haino. Mullin . ... e 957
Hain; Mullinv. . ........ . . i 957
Hairston ». United States . ......... ... . .. 1008
Halev. Boone . ........... i 1059
Hale v. Crosby . ...t e e 932
Haley; Fortenberry v. . ... ... . . 947,1063
Hall, Inre ... o e 1011
Hall; Arnold v. ... ... e 910
Hall . Chicago .. ... e 999
Hall v. Florida . .......... . i 1059
Hall; Houston v. . ....... . i 992
Hall . Lendis . .. ..o 984
Hallw. Roper . ....... ... i 951
Hall ». United States ........... . iinnn.. 954,1051
Hamby ». Yarborough ... ........ ... ... i 1059
Hamilton; Eury v. .. ..o 902
Hamlet v. United States .......... ... .. 1066
Hammond; Dantzler v. .............. ... .. .. ..., 1042
Hancock; Edmond v. ....... ... ... ... . i, 912
Hansford ». Johnson . .......... ... ... . i 1061
Haouari v. United States .......... ... ... .. 1068
Hardaway v. Cain .. ...ttt i 1059
Hardaway v. Robinson ............ ... .00, 926
Hardaway v. Withrow . .. ......... .. 1036
Hardaway v. Young ......... .. ... i 979
Harden v. United States ...t .. 1065
Harding v. Walls ... ... 988
Hardy ». United States .. ............ i, 1049
Harking; Dopp v, ..o 910
Harlandale Independent School Dist.; Putnamv. ............. 961
Harman v. Louisiana . ......... ... . ... .ttt 1000
Harper v. Alabama Personnel Bd. ........................ 907

Harrington v. Downs ........ ... .. i 984



XL TABLE OF CASES REPORTED

Page
Harris v. California . . ........ .. i 906
Harris v. Cockrell ... ... ... .. .. 927,1026
Harris v. Texas .. ..o 930
Harris v. United States . ........................... 922,953,1052
Harrison; Lanzy v. . ... 1015
Harrison v. Lockyer ........ ... .. i, 988
Harris-Pittman v. Nash County Dept. of Social Services ....... 982
Hart; Fisher v. . ... ... i 921
Hartman ». California . .......... ... .. .. .. 926
Harvard Univ.; Afrasiabiv. . ... ... . .. 920
Haskell v. PWS Holding Corp. . ..., 924
Hason; Medical Bd. of Cal. . ........... ... .. ........... 901,958
Hastings v. Campbell ......... .. .. ... i, 1059
Hastings v. Yukins .. ... 1017
Hatcher; Lovell v. ... ... i 1062
Hatfield v. Alameida . ......... ... .. i, 1059
Hatt; Mackey v. ... 1017
Haughton ». Wal-Mart Stores, Inc. ........................ 917
Haverford State Hospital; Bazarganiv. .................... 978
Hawkins, Inre . ... ... i e 972
Hawkins; Frew v. .. ... i e i e e 905,975
Hawk Sawyer; NUNes v. .. ...ttt 1042
Haworth; Clarke v. ....... .. . i 913
Hawry; Elrod v. ... .. 1003
Hawthorne ». Cain ......... ...t 1038
Hayes v. Jacobs Engineering Group, Inc. ................... 997
Hayes v. York . ... 979
Hays v. Jimmy Swaggart Ministries .............. ... ...... 1032
Hayward; Davis v. . ... 1039
Hazbun Escaf; Rodriguez v. ....... ... ... .. 1000
HCA Health Services of Midwest, Inc.; Szwedov. ............ 1004
Head; Isaacs v. . ..ottt e 988,1027
Head; Moon 0. . .. ooi it e 941
Head; Tharpe v. . ...ttt e 916
Healthgrades.com, Inc. v. Assured Home Health & Hospice . . ... 999
Healthgrades.com, Inc. v. Northwest Healthcare Alliance, Inec. . . . 999
Heath v. Soares . ...... ...ttt 1041
Hedrick v. Cockrell . ... ... . . i 1038
Heimermann v. Kohler .. ........ ... .. ... . . . .. .. ... 1028
Heinz; Central Laborers’ Pension Fundv. .................. 920
Hemphill ». Schott . ...... ... . .. . . i 950
Henderson; Bishop v. ....... ... . i 989
Henderson v. United States ............... ... ........ 1023,1048

Henderson; Vines v. ....... . i 938



TABLE OF CASES REPORTED XLI

Page
Hendricks; Johnson v. ...... ... . e 1022
Hendricks; Marshallv. . ............. .. .. .. 911
Henninger; Clark v. . ...ttt 943
Henriquez v. TeXas . . ...ttt 1041
Henry v. Crosby ... ...t 950
Henry v. Jefferson County Planning Comm™n ................ 944
Henton v. Cockrell ....... ... . . . . i, 928
Heras-Jimenez v. United States ............ ... ... ... ... 1006
Herbert; Bell v. ... .. e 981
Herbert v. United States .............. . .. 901
Hermitage; Stacey v. . ... 977
Hernandez v. United States .................... 909,954,1023,1024
Hernandez-Martinez v. United States ...................... 1007
Hernandez Ocana v. Puerto Rico Police Dept. ............... 1069
Herrera v. United States .......... ... . ... i, .. 947
Herrera-Ortega v. United States ............. ... .. ....... 1019
Hershey; Ahmed v. . ... i 983
Hibbs; Nevada Dept. of Human Resources v. ................ 721
Hickman; Landiv. .......... .. .. ..., 924
Hicks; Virginia v. .. ... 973
Higgins v. Louisiana .. ...... ... ..., 1038
High . North Carolina . ......... ... .. ... i, 1059
Highfill v. Texas ... ...t e 963
Highlands of McKamy Improve. Assn.; Housing Auth. of Dallas v. 962
Hill; Abdul Malik v. .. oo e e 1009
Hill v. Cowan . ... ...t 989
Hill v. United States . ......... ... ... 952,1008
Hills . Louisiana . ......... ... .. .., 1016
Hillside Community Church, S. B. C;; Olsonv. ............... 1034
Hillside Dairy Inc. v. Lyons . ...... ... it 958
Hinds ». United States .......... ... .. 954
Hines v. McDaniel . .......... .., 1001
Hines . Miller . .......... i 1040
Hinshaw; Weaver v. ........ ... ... 922
Historic Green Springs, Inc.; Virginia Vermiculite, LLC ». ..... 998
Hitchens ». United States .. ... .. 952
H/N Telecommunication Services, Inc.; Kamlerv. ............ 946
Ho v. United States ........... .o, 1045
Hoa Le v. United States . ............ ., 1021
Hoang; Weber v. .. ... 1010
Hobbs; Moorman . . .......... it 1002
Hodges v. United States . ........... ... 1019
Hogan v. Florida . . ... . i 932

Hogrobrooks v. Bally’s Saloon & Gambling Hall .............. 998



XLIT TABLE OF CASES REPORTED

Page
Hogrobrooks v. Park Place Entertainment .................. 998
Hohenberg Bros. Co. v. United States ..................... 1068
Holder; Lewis . ... oottt 912
Holder; Rivera v. ........ i 1024
Holgerson v. Knowles . ......... ... ... ., 1005
Holguin-Perez v. United States .......................... 990
Holland; Sanders v. . ........ i 928
Holman ». United States . ............. . .. 1058
Holmberg ». United States ............ ... ... ... 1018
Holmes; Kalinowskiv. ........ ... .. .. 1062
Holt v. State Attorney Office .......... ... ... . . . ... 975
Holt ». United States ........ ... . ... 1049
Home Depot, Inc.; Moore v. . ......... ..., 961
Hong Tran v. United States ........ ... ... ... ... 1021
Hook w. Towa ... ... 929
Hooker, In re ... ... e 941
Hooks; Brooks o. ... .. i e 985
Hooks; Caldwell v. ... i 949
Hooks v. Ciccolini .. ........o i 910
Hooks; Eford v. ... ... 951
Hopkins; Turnstall v. ...... ... ... . . . i 968
Hopkins v. United States ............co ... 1049
Horbaly; Richards v. . ... .o 1017
Horn v. United States . ..., 1047
Horton v. City Colleges of Chicago ........................ 907
Hough v. Indiana . ........ ... . . . . i, 1009
Houghton v. Utah Dept. of Health ........................ 945
Household Credit Services, Inc. v. Pfennig .. ................ 905
Housing Authority of Charleston; Key v. ................... 932
Housing Authority of Charleston; Whitley v. ................ 966
Housing Authority of Dallas v. McKamy Improve. Assn. ....... 962
Houston; Elder v. . ..... ... . i, 1014
Houstonw. Hall . ... .. i 992
Houston ». United States .............. ... 966
Howald v. Adoptive Parents ............. ... ... ..., 965
Howard ». Williams . ......... ... ... ... 948
Howell v. United States .......... ..., 933
Howes; Burke v. ... ... i 928
Howes; SIMpson o. .. ...ttt 950
Huckabee; Wilson v. ....... ... i, 1035
Hudson v. United States .......... ... .. ., 1050
Hughes v. California . ......... ... .. ... .. 909
Hughes v. United States ........... ... .. 1020

Huihui ». United States .......... ..., 936



TABLE OF CASES REPORTED XLIII

Page
Humphrey v. Everett ......... ... .. i 1061
Hunt v. United States . ........ ... ... i, 962
Hunter ». California Bd. of Prison Terms ................... 929
Hunterson ». DiSabato ............... . .. 975
Huntsberry v. Cockrell ......... ... ... ... .. 948
Hurtado ». California ............ ... . . ... 963
Husain; Olympic Airways 0. .. ..ot i et 1056
Husk ». United States .......... .. ... .. 1019
Husner v. Los Angeles County Mental Health Dept. .......... 1020
Hutchinson; Michigan v. . ....... ... . .. 994
Hutchinson; Woodson v. .. ... . ... i 970
Huth v. Young . .......... i, 975
Hyatt; Franchise Tax Bd. of Cal.v. ........... ... .. ... ... 488
Hyatt v. Kentucky ....... ... . . . i, 909
Hyland v. Galaza ............. . .0 i 1043
Ibanez v. United States .......... ... ., 1007
Ibanez-De La Cruz v. United States ....................... 1007
Ibanez De La Cruz v. United States . ...................... 1007
Idaho; SIMpPson v. ..o v i e 911
Idelle C.w. Ovando . ........o i 1001
Ikner ». United States ......... ..o, 915
Ilinois; Aponte v. ... 1022
Ilinois; Armstrong v. . ...t 1041
TIHNO0IS; ATTOYO0 0. e e e e e ettt e e e 961
Tlinois; Ayala v. . ..o e 914
Hlinois; Barry v. ... oo 1017
Hlinois; Boggan v. .. ... oo 962
Hlinois; Campbell v. . ... 1062
Ilinois; Carlisle v. . ... . i i i 990
Illinois; Chambers v. .. ... i e 1060
Illinois; Coleman v. . ... . i 1017
Tinois; COOPer 0. . . vt vttt et e 915
Ilinois; Dandridge v. . ...ttt 968
Illinois; Daniels v. ... ... e 968
Illinois; Denson v. .. ..o v it et e 986
Illinois; Diaz v. . ..ot e e 989
Illinois; Dizon v, ... v 'ttt e e 1060
Ilinois; Drager v. . ...t 986
Hlinois; Eaton v, . ... ... .. i i 984,1046
Ilinois; EIiS v, ..o oot e 915
Hlinois; Fairley v. . ..o e e 988
TIHN0iS; GIroSS V. v v vt 968
Tlinois; Jones v. ...t 936,1015,1040

Hlinois; Knight v. .. ... 1015



XLIV TABLE OF CASES REPORTED

Page
Hlinois ». Lidster .. ... 1012
Ilinois; Longstreet v. . ... ... i 982
Illinois; MeGhee v. ... .. e 990
Ilinois; Reid v. . ..o oot e 1061
Illinois; Rosenbach v. ...... ... ... ... . .. 988
TIHN0iS; ROSS 0. v v v ittt 995
Ilinois; Russell v. ... ... i i 1048
Ilinois; Shamiseldin v. .............. ... . ... 915
Illinois; Sharpenter v. . ....... oot 1035
TIHNois; SIMS 0. .« oo vt 967
Hlinois v. SWift . . ... 979
Ilinois; Thompson v. . ...ttt e eeens 1017
Ilinois; Tinman v. . ... ... i 1016
Ilinois; Turner v. . ...... ..t 969
Ilinois . White .. ... i 1053
Illinois; Williams v. . ... ..ottt e 914,964
Ilinois; Winfield v. . ....... .. i i 990
Ilinois; YoUNg v. . . oo vttt 984
Illinois Dept. of Corrections; Smith v. ..................... 948
Illinois Dept. of Human Services; Strong v. ................. 940
Illinois ex rel. Madigan v. Telemarketing Associates, Inc. . ... ... 600
Immaculate Conception Corp. v. Iowa Dept. of Transportation .. 1035
Immigration and Naturalization Service; Macaspac v. ......... 924
Immigration and Naturalization Service; Smithv. ............ 1042
Indiana; Hough v. ....... ... . . i 1009
Indiana; Laughner v. . ........ .. . .. . i 1013
Indiana; Moore v. . ....... i e 1014
Ingram v. Dove . ... ... 1008
In re. See name of party.
In Soo Chun ». Employment Security Dept. of Wash. ........ 957,1069
In Soo Chun ». Uwajimaya, Inc. . ......... ... ... ... ... ... 941
Insurance Comm’r of Md.; Connecticut General Life Ins. Co. v. .. 1027
Intel-Foods Corp.; Alexander v. .......... ..., 1042
International. For labor union, see name of trade.
Interstate Power Co. v. Martin .............. ... ........ 1013
Inyo County v. Paiute-Shoshone Indians of Bishop Community 701,918
Towa; HooK 0. ..ot e 929
Towa; Marshall v. ........ ... ... ... i, 1045
Towa Dept. of Human Services; M. C.-B.v. ......... .. ... ... 1037
Towa Dept. of Transportation; Immaculate Conception Corp. v. .. 1035
1Q Products Co. v. Pennzoil-Quaker State Co. ............... 944
Iran; Flatow v. ... ... e 944
Iron Out, Inc.; Wilcox 0. . ..ot i i i 916

Irwin; Claiborne v. . ..... .o 913,1069



TABLE OF CASES REPORTED XLV

Page
Irwin v. United States ......... ... i, 1023
Isaacs, Inre . ..o e 1027
Isaacsv. Head . . ... i i 988,1027
Islamic Republic of Iran; Flatow v. . ...... ... .. .. ... 944
Isom v. MCANArews . ... ...t 1053
Ivory . MisSiSSIpPl « v v v v vt e e e 1015
Ivy v MESSISSIPPL « v e e 948
Iwuogo v. United States ......... ... .. .. 952,1021
Jackson v. Cain . ..o v e 1042
Jackson v. California . . ............. .. . 905
Jackson v. Chandler .......... ... . ... . . i 1002
Jackson v. Commissioner . ..............iiiiiiiiieaannn 1041
Jackson v. Klevenhagen ........... ... ... ... . ... ... ... 965
Jackson v. Robinson . ....... ... .. ... i 930
Jackson v. United States . .......... ... ... 939,1052
Jacobs . Cain . ... e 1005
Jacobs v. Cockrell . ... 949
Jacobs Engineering Group, Inc.; Hayesv. .................. 997
Jacox v. England . . ... ... . . e 943,1011
Jaimet; Tate v. ... ... 965
Jakeway; Wilkins v. ....... .. e 1033
James v. Locomotive Engineers ............ ... . ... . ... 925
James; Pirelli Armstrong Tire Corp. v. . ... ... oot 1033
James v. United States ......... ... 1021
James N. Kirby, Pty Ltd.; Norfolk Southern R. Co. v. ......... 976
Jamrog; Giegler v. . ... ... 930
Jarrett . Mancan, Inc. ........... ... ... ... ... ... .... 919,1029
Jarrett v. Manpower, Inc. . ........ ... .. ... ... .. ... 919,1029
Jarvis; Compton v. . ... 1041
Javier Lizarraga v. United States . ....... ... ... ... ... ... 1052
Javier Reyna v. United States .......... ... ... .. ... ... ... 935
Jefferson; Faison v. .. ... ..o 930
Jefferson County Planning Comm’n; Henry v. ............... 944
Jefferson Randolph Corp. v. Progressive Data Systems, Inc. . ... 922
Jefferson Smurfit Corp. v. Department of Treasury ........... 1033
Jenkins v. Thacker ........ ... .. .. ... . . i 1002
Jenkins v. United States .......................... 953,1006,1007
Jenkins v. Universal American Mortgage Corp. .............. 963
Jenkins; Wynn v. . ... ..o e 966,1069
Jensen v. United States ........ ... ... i i 1035
Jericol Mining Inc. v. Napier .............c..o i, 906
Jerry, In7e . . . e 997
Jianrong Chen v. New York City .......... .. ... . ... . ... 979

Jiles v. United States ..........co .. 936



XLVI TABLE OF CASES REPORTED

Page
Jimenez v. Arizona ... ... .. e 931
Jimenez v. Gonzalez . ........ .. ... . 929
Jiminez v. Rice ... ..o 949
Jimmy Swaggart Ministries; Hays v. ........... ... ........ 1032
Jim’s Concrete of Brevard, Inc.; Breuerv. ................. 691,920
Jinks v. Richland County ............ ... .. ... . ..., 456
John Labatt Ltd.; Messina v. ............ ... iiiie..... 907
Johnson v. Chesapeake . ...... ... ... ... ... 1034
Johnson v. Cockrell ........ ... ... .. .. ............ 926,995,1001
Johnson v. Crosby .. ... 1061
Johnson; DeLoatchv. ....... ... ... ... .. ... . ... 913
Johnson v. Federal Home Loan Mortgage Corp. ............ 928,1053
Johnson v. Frank ........... .. ... . ... . . 949
Johnson; Hansford v. ........ ... i 1061
Johnson v. Hendricks . ......... ... ... .. 1022
Johnson v. Louisiana . . ......... i 909
Johnson; Michigan v. . ....... ... . 978
Johnson v. Norris . ... i 982
Johnson; Porter v. . ...... ... .. 1053
Johnson; Richards v. ....... ... . . . .. . . . i 988
Johnson; Schirato v. . ........ i e 1062
Johnson; Shelton v. .. ... .. 964
Johnson v. Smart & Final Stores Corp. .................... 995
Johnson; Townsend v. .. ....... i, 1016
Johnson v. United States ....... 915,956,994,1020,1045,1050,1051,1066
Johnsonv. Walton .. ... ... . 1055
Johnson; Woodfinw. . ........... . 951,990,1026
Johnston; Brysonwv. .. ... ... 996,1039
Johnston v. Roper .. ... 940
Johonoson v. Sobina ......... ... .. ... i 995
Jolley 0. TeXas .. e 987
Jones, Inre . ... 917
Jones v. Alameida ... ... e 1005
Jones; AMUNZA V. ..ottt ittt e 1040
Jones v. Clark . ... ..o e 1002
Jones; Dudley v. .. ..o e 910
Jonesw. Illinois . ...... ... .. i 936,1015,1040
Jones; JUSto 0. ... e 1039
Jones v. Kentucky Dept. of Military Affairs ................. 961
Jones . KIoSS . .. 956
Jones; McLeod v. ... ..o e 916
Jones v. Office of Personnel Management ................... 987
Jones w. Pace .. ... ... 978

Jonesv. Riley . ... 912



TABLE OF CASES REPORTED XLVII

Page
Jones v. R. R. Donnelley & Sons Co. . .......... .. ... .. 1030
Jones v. United States ............ 947,993,1007,1046,1050,1051,1052
Jones; Wheeler v. . ... ... e 1063
Jones & Co,, L.P.w.Kloss ....... ..., 956
Jordan v. United States ........ ... ... i i 937
Jordan v. Varner .. ...ttt e 966
Jordan; Ware 0. . .. .ou it e 929
Jorge De Hoyos v. United States .............. ... ........ 969
Joseph v. Salt Lake City Civil Service Comm™m .............. 978
Josephthal Group, Inc.; Bekhorv. ....... ... ... ... ... ... 924
JRC Trucking, Inc. v. Progressive Data Systems, Inc. ......... 922
Juarez v. Ramirez-Palmer . . .......... ... .. ... ... . ... 1037
Juarez v. United States ......... ... i 992
Juarez-Lopez v. United States ........... ... ... ... ...... 992
Juarez-Ramos v. United States .. .......... .. ... ... . ... 1006
Judge, District Court of Tex., Smith County; Cullifer v. ... ... 949,1054
Judge, District Court of Tex., Walker County; Thompson v. ... .. 958

Judge, Superior Court of Ariz., Maricopa County; Goldwater v. .. 1061
Judge, Superior Court of Ariz., Maricopa County; McDaniel . .. 1044
Judge, Superior Court of N. C., Mecklenburg County; Bryson v. 996,1039

Judge, 13th Judicial Circuit of Fla.; Cole v. .. ................ 1004
Julian v. United States .............. . i 915
Justo v. Jones . ... 1039
Kabir ». Silicon Valley Bank . ............................ 923
Kadyebo v. State Farm Mut. Auto Ins. Co. .. ................ 963
Kafele v. Karnes .. .......c i 976
Kalbac; Silva v, . ..o oo 913,1054
Kalinowski v. Holmes ............... .. .. 1062
Kalodner v. Abraham ........... ... ...ttt 1058
Kamler v. H/N Telecommunication Services, Inc. ............. 946
K and J Construction; Fernandes v. ....................... 999
Kansas; Boldridge v. ... ..ottt 950
Kansas; Dreiling v. . ...t e 944
Kansas; Griffin v. . ... . e 1063
Kansas v. Nebraska ............ ..., 720,1055
Karnes; Kafele v. ... ... i 976
Kasky; Nike, Inc. v. ... .. i 920,959
Kaupp . TeXas . .o e e 626
Keeler v. United States ............. ... ..., 970
Keeling v. Pennsylvania ......... ... ... ... ... ... 931
Kehoe ». United States .. ......... i 1048
Keith Watters & Assoc. v. Washington Metro. Area Transit Auth. 922
Kelley v. Moore . ...ttt 1062

Kelley . Romine ............ i, 1047



XLVIII TABLE OF CASES REPORTED

Page
Kelly v. Medical College of Ohio . ............ ... .. ... .. 1033
Kelly; MAtrano v. . . ..ottt e e et 940
Kellyv. Small . ... e e 1042
Kelly v. United States ......... ..., 969,1001
Kemna; Chapey v. ... ..ot e 913
Kemna; Condit v. ....... ... ... i, 966
Kemna; Dunson v. . ... ..o e 1039
Kemna; Vogel v. . ... 987
Kenemore v. CONNEY . . ..ot vt ettt eie e aaee e 1034
Kenner v. Lewis .. ...t 985
Kenney v. Baskerville ........... .. ... .. i, 1016
Kentucky; Barth v, . ... ... i i 929
Kentucky; Bowling v. . ... 931
Kentucky; Cobble v. . ... 996
Kentucky; Community Health Partners, Inc.v. .............. 960
Kentucky; Glover v. . ... 1017
Kentucky; Hyatt v. . ... . 909
Kentucky; Rios Salinas v. . .......... i, 930
Kentucky; White v. ... ... 940
Kentucky Assn. of Health Plans, Inc. v. Miller ............... 329
Kentucky Dept. of Military Affairs;Jones v. ................. 961
Kenyeres v. Asheroft . ... ... . 1301
Keppel; McDaniel v. . ... 1044
Ketchem; Smith v. ....... ... .. . . . . . . 950
Key v. Housing Authority of Charleston .................... 932
KeyCorp; Martin v. . ...ttt 961
Key Pharmaceuticals, Inc. v. Edwards ..................... 974
Khouri, Inre . ... ... e 1030
Kim; Demore v. . ........ . e 510
Kim v. Maxey Training School ........... ... ... ... ....... 957
Kinchelow v. United States ........... ... ... .. 965
King v. Pennsylvania Dept. of Transp., Driver Licensing Bur. ... 1034
King v. School Bd. of Broward County ..................... 924
King v. United States ........... .. .. 1043
King County; Rasmussen v. ............ccuuiiiiinnnnnnnn. 1057
King County Public Defense Office; Adanandus v. ............ 983
Kirby Engineering; Norfolk Southern R. Co.v. .............. 976
Kirby, Pty Ltd.; Norfolk Southern R. Co.v. ................. 976
Kirsch . Cockrell ... ... i 985
Klevenhagen; Jackson v. . .......... .. i 965
Kloss; Edward D. Jones & Co.v. ........ ... ..., 956
Kloss; Edward Jones v. ... ... o i 956
Kniesley; Watnik v. .. ... 999

Knigga v. Ohio . ... 929



TABLE OF CASES REPORTED XLIX

Page
Knight ». IIlinois . ... i 1015
Knight; Robinson v. . ....... .. . 942
Knighton v. Mullin . ............ ..., 930
Knowles; Holgerson v. . ....... ..., 1005
Koby; Arndt v. ... 1013
Koerth v. United States ......... ..., 1020
Kohler; Heimermann v. ............... ... i, 1028
Kok v. Warner Bros. . ........ .. 930
Kolahiv. Ryan ....... ... . . . . . i 928
Kolberg v. Mississippi « vt vi i e 981
Kolody, Inre . ... e 921,1054
Kong v. San Francisco .......... ... 1000
Konica Business Machines USA Inc.; Mehtav. ............... 904
Kontrick . Ryan ........ ... . . . . i 998
Kooiman; Romney v. . ... ... e 1039
Kornafel v. Repetto . ...... ... . . . i, 995
Kovler, Inre . .... ... . e 975
Kramer; Stephenson v. . ......... . 985
Krilich ». United States ......... ... ... 977
Kroncke v. Ryan ...... .. . 1063
Kruppstadt v. United States ............ ... .. ... ... ... 1048
Krystek v. University of Southern Miss. ................... 1034
Kuehne & Nagel, Inc. v. Motorola, Inc. . .................... 1068
Kulka v. California ........... . ... 1060
Kurdyukov v. United States ........... ..., 909
Kustner Industries, S. A. v. Schreiber Foods, Inc. ............ 1031
Kutska v. McCaughtry . ........ .. ... i, 985
Kuzon ». United States . ........ ... i 1068
Kyler; Van Mastrigt v. . ... i 934
Kyler; Weaver v. . ..o i it 942,1030
Labatt Ltd.; Messina v. ......... ... ..., 907
I’Abbe . Spencer . ........iuiii i e 932
Labor Union. See name of trade.
Lac Hong Tran ». United States ............... ... ........ 1021
Ladd v. Cockrell ... ... ... . .. 919,1064
LaFaele v. Garnica ........ ...ttt 985
Lamarque; Cooper 0. ... ..ttt ittt 928
La Marque Independent School Dist.; Clark v. . .............. 979
Lamb v. Cockrell ........ ... . 1015
Lambros ». United States . ......... ... .. 995
Lamie v. U. S. Trustee . ....... ..., 905
Lampert; Rouse v. ... ... 964
Lancaster v. Finn .. ... ... i 1040

Landi v. Hickman ........... ... 924



L TABLE OF CASES REPORTED

Page
Lane v. United States . ........ ... i, 992
Langley v. TeXas ... ...ttt 1003
Lanzy v. Harrison . . ... ..o i 1015
Lappin; Buhl v, ..o o 1016
Lappin; Delgado-Brunett v. ...... ... ... ... .. .. ... 935
Lara 0. Carey . ...t e 1015
Lark 0. OlSon .. ... e 929
Lasher, Inre . ... ... e 1011
Lathely v. Yarborough ........... ... ... ... . . ... 927
Lathern v. United States .......... ... . .. 1067
Lattimore v. Maloney . ........ ... ... ... 966
Lauv. S & M Enterprises ......... ..., 1028
Lau v. United States ......... ..., 938
Laughner ». Indiana . ......... ... ... . .. 1013
Lavan ». United States .. ........... ., 1048
LaVigne; Cadogan v. . .......uiiiiee e 1060
LaVigne; Palmer v. .. ... 1063
LaVigne; Rustinv. ........ ... . . . i 987
Law v. United States ........... i, 991
Lawler, Matusky, Skelly, Engineers LLP; Sparacov. .......... 945
Law Offices of Curtis V. Trinko; Verizon Com. Inc.v. ......... 905
Lawrence v. Florida . ........... ... .. 926
Lawrence v. North Carolina ............................. 987
Lawrence v. TeXas ... ...ttt et 904,918
Lawrence v. United States ............ ... ... .. ... 1068
Lawrence 0. YOUNZ . . ..ttt ittt ettt e 1043
Layer, Inre ... 903
Le v. United States ........ ... ..., 1021
Leachman ». United States . ........... ... .. .. 969
Ledesma-Jimenez v. United States .............. ... ....... 970
Ledesma-Ruiz ». United States .......... ... ... ... ....... 1065
Ledezma-Ruiz ». United States ............... ... ........ 1065
Lee; Bates 0. ..o e 1061
Leev. English .. ... .. i 982
Leewv. Pennsylvania .................. ... ... ... 987
Leev. United States . ..., 956,1048
Legal Foundation of Wash.; Brownwv. ...................... 216
Legg v. United States ......... ... ... 1046
Lehman; Conklin v, ........ ... .. ... .. .. 1043
Leider v. United States ........ ... ... .., 978
Leighton ». Virginia Dept. of Health ...................... 946
LeMaster; Chapman v. .. ..... v 980
Lemoine; Patton v. ........ ... .. . . . . . . . . 995

Lendis; Hall . .. ... . e 984



TABLE OF CASES REPORTED

Lentino v. Cage . ...ttt
Lepesh v. United States . ............ ...
Letterese & Associates, Inc. ». Dashman ...................
Levesque; Torres 0. ... ...t e
Leviv. United States ........... . i,
Levy v. United States ......... ... ...
Lewenson; Cunningham v. . ....... ... . 0ttt
Lewis v. Emigrants Mortgage Co. ......... ... ... . ........
Lewis v. Holder .......... .. .0t
Lewis; Kenner v. ........ .. i
Lewis v. Stolle ... ...
Lewis & Clark College; Bird v. . .. ...,
Lexington-Fayette Urban County Government; Wardle v. ......
Li; Brown v, ..o e
Li ». University of Tex. Health Science Center at Houston .....
Liberman v. Citibank, N. A. .. ... ... ... . ... ..
Liberty Paper Co.; San Paolo U. 8. Holding Co.v. ............
Lidster; IIinois v. .. ..ot ti eeeeea
Lifetouch National School Studios; Yarbrough v. .............
Lightfoot v. United States ......... ... ... ... . ... . .. ...
Li-Lan Tsai v. Rockefeller Univ. ......... ... ... ..........
Limonte v. Florida . ........ ... . .. i,
Lincoln Benefit Life Co.; eWealth USA, Inc.v. . ..............
Linear Technology Corp.; Micrel, Inc. v. . ...................
Linehan v». Washington . ............. ... ... ... ... ......
Linton ». United States ......... ... ... ..
Lipscomb v. United States ......... ... ... ... . ...
Litmon ». California .......... .. ... .. i
Little v. United States ......... ... ... i,
Liverman ». United States ........ ... .. ... ..
Lizarraga ». United States ........... ... .. ..
L. L. Bean, Inc.; D’Alessandro v. . ..............cciuueeo...
Llewelyn v. United States ............ . ... ...
LNC Investments, Inc. v. First Fidelity Bank ...............
Local. For labor union, see name of trade.

Locke v. Davey . ... e
Locke v. New Hampshire .............. ... ... . ........
Lockett v. Oklahoma . ........ ... ... .. i
Lockett v. Williams . ......... . i
Lockheed Information Management Services, Inc. v. Stanley . . ..
Locksley v. Fried, Frank, Harris, Shriver & Jacobson .........
Lockyer v. Andrade . ........ ... ..o
Lockyer; HarriSon v. . ... v vt i e e
Locomotive Engineers; James v. . . ........ ... .



LII TABLE OF CASES REPORTED

Page
Lodi ». Fireman’s Fund Ins. Co. ......... ... ..., 961
Logan ». United States .. ... i, 1042
London v. Miller .. ... ..ot 914
Long; Chavez-Ibarra v. .. ... vt 1003
Long Beach City; Pearl v. .. ... i 922
Longstreet . Tllinois . ........... .., 982
Lopez v. United States . ..., 1065
Lopez-Cantu ». United States .. ......... ... ... ... 1052
Lopez-Espinoza v. United States ......................... 992
Lopez-Rios v. United States ............. ... 935
Loren 0. SaSser .. ... e e 1057
Loring; Dopp 0. . oo v vt 1054
Lorraine v. Coyle .. ... ..o 947,1069
Lorson; Springer v. . ... ...ttt e 1000
Los Angeles v. David . ............ .0 i, 715
Los Angeles; Mullally v. . ... i 982
Los Angeles County Mental Health Dept.; Husner v. .......... 1020
Lott v. Ohio . ... o e 1010
Lott v. United States .......... ... . ..., 936,991
Louis ». United States ......... ... ... .. 952
Louisiana; Clemons v. ... ...ttt 1063
Louisiana; Gallien v. ......... ... ... ... 986
Louisiana; Harman v. ........ ... ... . . ... 1000
Louisiana; Higgins v. ...... ... .. .. i 1038
Louisiana; Hills v, . ... ... i e 1016
Louisiana; Johnson v. ........ .. ... .. i 909
Louisiana; Plaisance v. .............. .. .. .. 1038
Louisiana; Thomas v. ........ . e 1038
Louisiana; Vega v. .. ...t 986
Louisiana Public Service Comm’n; Entergy La., Inc.v. ........ 973
Love, Inre ... e 1030
Love 0. Carter . .......oiiiiiii it 985
Love v. United States . . ..., 1006
Lovejoy ». United States ...............ciiiiiiiii... 1006
Lovell v. Hatcher ........ .. ... . o ... 1062
Low; American Ins. ASSN. 0. . ..o oo ittt 904
Lowery v. United States ........... ... .t 970
Loyola Univ. of Chicago; Watanabe v. . ..................... 1069
Lozano Sanchez v. United States .............. ... .. ...... 947
Luban; Griffisv. . ... e 906
Lujan v. Arizona . .. ...t e 920
Lujan 0. Conner . ... ......ouuiiiiiiii i 1045
Lumpkin ». United States ............ . ... ... 938

Lundahl v. Compton . ....... ... .. .. 1010



TABLE OF CASES REPORTED LIIT

Page
Lundahl ». U. S. District Court .......... ... .. .. ... .. ... 940
Lundahl v. Zimmer . . ... 983
Lundh v. Alameida . ......... .. 927
Lusk; AIlisSon v, .. ... e 962
Luster v. United States ........... ... .. ... 970
Lynch-Bey v. Garraghty . ......... ... ... ... 1037
Lyon v. Senkowski ... ... 1001
Lyons v. Beeler ... ... ... 1063
Lyons; Hillside Dairy Inc. v. .. ... 958
Lyons ». United States . .......... i, 953
Lyson; Ponderosa Dairy v. ....... ... .. i 959
Lytle; Montoya 0. ..ottt e e s 1042
Maass v. United States . ....... ... i, 936
Macaspac v. Immigration and Naturalization Service .......... 924
Macaulay v. United States ............ ... ... ... 953
Machuca Gonzalez v. DaimlerChrysler Corp. ................ 1012
Mackey v. Hatt .. ... . o 1017
Mackins ». United States .............c. o iiiiinnnn... 1018,1045
MacPheat v. Mazurek ......... ...t 905
Macy v. SAIF Corp. ..ottt e e 1062
Madden v. Bobinski . ......... .. . ... 983
Madden ». Bobinski-Croan ............. ..ot 983
Madey; Duke Univ. . . ...ttt 959
Madigan ». Telemarketing Associates, Inc. . ................. 600
Madison . Graham .. ........ ..ottt 1058
Madrid; Sokolsky v. ...ttt 1037
Maduena v. United States ......... ... .. ... 1045
Madyun v. Frank . ....... .. i 1062
Magic Software Enterprises, Inc.; CECG, Inc.v. ............. 979
Magrin; Unifund CCR Partners, Inc. v. .................... 980
Maharaj v. Ottenberg . .......... o i, 998
Mahdavi ». 100 Federal, State, County, and City Officials . . ..... 996
Maine; Covillion v. . ... i i 1014
Maine Dept. of Human Services; Corbinv. .................. 931
Maitland v. Pitney Bowes Copier Systems .................. 1034
Maldonado, In re .. ...t e 1030
Maldonado v. United States .............oiiino... 1067
Malik w. Alam . ... 1038
Malik v. Hill ... o e e e e e 1009
Malone v. Payne ... .......o i 1018
Maloney; Lattimore v. . .... ... i 966
Mancan, Inc.; Jarrett v. . ... ... ... . 919,1029
Mancillas ». United States ...............ciiiiiiinn.. 936

Mangieri; DCH Healthcare Authority v. .................... 917



LIV TABLE OF CASES REPORTED

Page
Man Lee ». United States .. ... .. 1048
Mann v. United States ......... ... ... i 1045
Manning v. Arizona . .......... .. 1064
Manning ». New York Univ. ...... ... ... .. 1035
Manning; Roper . . ...t 1035
Manpower, Inc.;Jarrett v. ...... ... ... .. . o ... 919,1029
Mantecon-Zayas v. United States ............ ... ... ... ... 972
Mantilla ». United States ......... ... .. 969
Marable v. Mosley ......... i e 1039
Marcucei v. United States .. ... 934
Marcum ». Oscar Mayer Foods Corp. ...........oviiinnn.. 920
Marinich v. Peoples Gas Light & Coke Co. ................ 909,1069
Mariscal-Figueroa v. United States ....................... 956
Maritrans, Inc.; Fosterv. ........... ... ... . . . .. 1034
Marquez-Larios v. United States ......................... 1021
Marriott Pavilion Hotel; Whitsonv. ....................... 911
Marsh ». Board of Zoning Appeals of Chesterfield County ... ... 946
Marshall v. Hendricks .. ...... ... i 911
Marshall v. Towa . . ...ttt 1045
Marsh & McLennan Cos. and Subsidiaries v. United States ... .. 925
Martello v. Ohio .. ....outii i e 1040
Martin; Blackwood v. . ..... .. ... . ... . 931
Martin; Interstate Power Co. v. ............ ... ... ....... 1013
Martin . KeyCorp . ...vvvin et e e e et 961
Martin . Morgan . .......... it 942
Martin v. Nesbitt . ......... . 963
Martin v. United States ........................... 915,936,1052
Martin v. U. S. Court of Appeals ........... ... ... ... .. ... 988
Martin v. Walmer .. ........ . i 995
Martin; Ziegler v. . ... .o e 932,1026
Martinelli v. Minnesota . .. ........ .o 933
Martinez v. Arizona . ...........oiiiii i 920
Martinez; Chavez v. . ... i 760
Martinez v. New York . ......... ...t 963
Martinez v. United States .. ..., 1036
Martinez-Cintron ». United States ........................ 993
Martinez-Reyes v. United States ......................... 992
Martorano ». United States ........... ... ... . ... 1050
Maryland; Mayfield v. .. ... . i 980
Maryland ». Pringle . ........ ... . . . . . 921
Maryland; Virginia . . ........ . 997
Maschner; Frasier v. .. ... .. i i 966
Mashantucket Pequot Gaming Enterprise; Chayoon v. ......... 985

Mason v. United States ......... ..., 939



TABLE OF CASES REPORTED LV

Page
Massachusetts; Evans v. .. ... . i 966
Massachusetts; Gonzalez v. ............. ... ... ... 962
Massachusetts; Youngworth v. ......... ... ... ... ... ... 1064
Massaro ». United States ............ .. 500
Massey Coal Co. v. Barnhart ............. ... ... .. ....... 1012
Mathis ». Stafford County ............ ... ... ... 980
Matrisciano; Barnes v. . ... . e 1037
Matrisciano; Perruquet v. . ... .. 1061
Matthews v. California .......... ... .. ... i, 905
Matthews v. Columbia County ............. ... ..., 945
Matthews v. United States ........ ... ... .. .. 938
Mauldin, I 7e . ...t e 1011
Mauler v. Bayfield County ........... ... .. 1032
Maxey Training School; Kimv. . ... ... ... ... .. . ... 957
May v. Brewer . ....... ... e 923
Mayer v. Transamerica Title Ins. Co. ........... ... ........ 908
Mayer v. Transnation Title Ins. Co. ........ ... ... .. ... ... 908
Mayes v. Galveston County Juvenile Detention Center ........ 978
Mayfield v. Maryland . .......... ... ...ttt 980
Mayfield Heights v. Shemo ............ ... ... ... ... ... ... 906
Mayle v. Brown ........... i 901
Mayle; Grig@s 0. v v vi e e e e 948
Mayorga v. United States . ....... ... ... .. . 1052
Mayorga-Sanchez v. United States ........................ 1052
Mayzel v. Office of Personnel Management .................. 1036
Mazares v. Department of Navy ......... ... ... . ... . ... 960
Mazurek; MacPheat v. ........ ... ... .. . . 905
Mazzio v. United States ......... ... ... i, 968
Mba v. Hagge . ... e s 931
McAndrews; Isom v. ... ... i e 1053
M. C.-B. v. Iowa Dept. of Human Services .................. 1037
MeBride, In 1e . ..o oot e 997
McBride v. Dvoskin . ......... i 1055
McCall v. United States ......... ..., 946
McCaskill, I 7e . . oo vt e e e 1011
McCaughtry; Kutska v. .. ... 985
McCaughtry; Miller v. . ... ..o e s 967,972
McCaughtry; Perry v. . ..o 916
McClelland ». United States .......... ... .. .. 1045
McClurge v. United States . ..., 1046
McCollum ». United States . ............ ., 938
McConico v. Mitchem . ........ ... . ... .. i, 943
McConnell v. Federal Election Commn . ................... 1027

McConnell; Federal Election Commn v. . ................... 1027



LVI TABLE OF CASES REPORTED

Page
McCorkle v. United States ........ ... .. 1055
McCowan ». California . ......... ... .. i, 982
McCoy ». United States ......... ..., 947,1045
McCullough ». Pitcher . ........ ... . ... i, 1016
McCullough ». United States ........... ... i, 934
McDaniel v. Espiredion Valerio .......................... 994
McDaniel; Hines v. ... e 1001
McDaniel v. Keppel . . ... 1044
McDaniel; Ramirez v. . ... . i 988
McDaniels v. United States ......... ... ... .. 971
MecDermott ». California . .............. ... .. ... 1014
McDonald v. TENNESSEE . .o v vt vttt e i et 1025
McDonald’s Corp.; Perot . . ... i 971
McDonnell; Ruiz v. . ..o e 999
McFarland ». United States ............ ... ... ... ..., 962
McFerren v. United States ........... ... .. 935
McGath v. Smith ... ... 963
McGhee v TIHNOIS & . v v vt e e e e e 990
McGill ». South Carolina . . ............. i, 966
McGill ». United States ......... ... ... 971
McGinnis; Cochrane v. . ... iie et 1060
McGrath v. Chia . ... e et 902
McGregor v. Arizona ... ..... ot 1015
McGregor v. United States . ..., 1044
McGuire v. COWIEY . ..ottt e e e e 1002
MclIntyre v. California ......... ... ... i, 1062
McKenzie v. Principi . ... ..o vt 1000
McKinney v. Crosby . ... ..ot 1039
MecKinnie v. Potter .......... ... ... . . . . . .. . ... 933,1009
MecKune; Young v. . ... .o 1040
McLeod, In re . ..o e 997
McLeod 0. JONES . ..t e 916
McLeod 0. SESSIONS .« v vttt ettt et 910
McMahon v. Open Arm Care ...........oueeneennnnnnnnns 1030
McMahon v. Rebound Care . .............cuiiiiinnnnnnn.. 1030
McNally; Goldwater v. . ..ot 1061
McNear v. New York ........o i, 955
McQueen v. Saginaw County ............ ..., 982
McQueen v. United States ......... ... ..., 1046
McReynolds ». United States ........... ... ... .. ... 914
Meade v. Decisions of Orphans’ Court for Anne Arundel County 998
Medford v. Cockrell . ......... .. i 1003
Medical Bd.of Cal.w. Hason ............................ 901,958

Medical College of Ohio; Kelly v. . ...... ... .. ... ... 1033



TABLE OF CASES REPORTED LVII

Page

Medina v. Cockrell . ..... ... . . i 949
Medina v. United States . ......... ..., 1029
Medows; Pharmaceutical Research and Mfrs. of America v. .. ... 1056
Medved v. Albert Gallatin Services ................o ... 908
Medved v. Workers’” Compensation Appeal Bd. .............. 908
Mehdipour, In re . ... e e e 1055
Mehta v. Konica Business Machines USA Inc. ............... 904
Melbourne v. GMK Enterprises, Inc. . ......... ... .. ... ... 1037
Meligan; Witherow v. ... . . i 911
Mendez, In 7e . . ....ou i e 1012
Mendez; Anderson v. ......... it 1028
Mendez v. Britt . ... . 1050
Mendez v. United States . ............ i 992
Mendez; Velazquez-Rotger v. . ..... ... ... .. .. 1001
Mendiola-Amador v. United States . ....................... 1001
Mendoza-Benitez v. United States ........................ 934
Mendoza-Gonzalez ». United States ....................... 1049
Mendoza Maldonado, In re . .........c.cuuiiiinennnnnnn. 1030
Mendoza Reyes v. United States ......................... 1007
Mendoza-Valles v. United States ............. ... .. ....... 955
Merit Systems Protection Bd.; Evans v. .................... 980
Merold v. United States ............c .. 1018
Messina v. John Labatt Ltd. . ......... ... ... ... ... ... 907
Metropolitan Govt. of Nashville & Davidson Cty.; O’Connell v. 980
Metropolitan Transportation Authority ». Greene ............ 1031
Meyers; Chung 0. . ... ....uiiiiii ittt 1069
MGM Grand Hotel, LLCv. Rene ......................... 922
Mgrdichian ». United States .......... ... .. .. 1048
Michaels v. California . .......... ... . .. 1058
Michigan; Gailmette v. . ...... ... . .. 1015
Michigan; Guillette v. . ...... ... 1015
Michigan; Guilmette v. ...... ... . i 1015
Michigan v. Hutchinson ........... ... . ... .. i, 994
Michigan v. Johnson . ........... ...t 978
Michigan; SPencer 0. . ... ..vuu v e ittt te e 1037
Michigan; Turnpaugh v. ...... .. ... .. .. . .. .. 940
Michigan Community Services v. National Labor Relations Bd. .. 1012
Michigan Dept. of Civil Rights; Haddad ». .................. 1017
Michigan Dept. of Corrections; Northington v. ............. 919,1029
Michigan National Corp.; Haddad v. ........... ... .. ... ... 981
Mick v. United States . ........ ..o 914
Micrel, Inc. v. Linear Technology Corp. .................... 1052
Middlesex County Health Dept.; Roehsler v. ................ 908
Middlestead v. Taylor . ........ouiiii s 1013



LVIII TABLE OF CASES REPORTED

Page
Middleton v. Cockrell . ....... ... .. i, 931
Migliore v. Rhode Island Dept. of Environmental Management . . 919
Mijares-Rascon v. United States . ........... ... ... ... 1044
Milan ». United States ........ ..., 1024
Miles; Castro-Cuellar v. . ...... ..., 1014
Miles ». United States ........ ..., 968
Miller, In 1e . . ... e e 1055
Miller v. Alameida . .......... .o i 982
Miller v. Brownstein . ...........ooe 1057
Miller v. DeMarino . ..........outteeeeennnnannnnnn 1026
Miller v. Georgia . .......uiiiiii e e 1004
Miller; HINES 0. « o oo vttt et e e e ettt 1040
Miller; Kentucky Assn. of Health Plans, Inc.v. .............. 329
Miller; London v. ... ottt e e 914
Miller v. McCaughtry . ....... ...t 967,972
Miller v. NeW Jersey .. ..vvii ittt 1005
Miller . Ohio ... ...ttt e 1039
Miller v. Southwestern Bell Telephone Co. . ................. 908
Miller ». United States .............. ... ...... 955,990,1022,1036
Miller; Watts v. ... oo o e 1016
Miller v. Wisconsin . ........ .ottt 951,967
Miller-Stout; Smith v, . ...... ... 1038
Miller-Stout; Taylor v. . ....... ..o 984
Minaya v. United States . ........ ..., 971
Minnesota; Martinelliv. ........ ... ... .. ..., 933
Minnesota Mining & Mfg. Co.; Chemque, Inc. v. . ............. 972
Miranda ». United States ......... ... ... 1024
Mireles v. United States . ....... ... .. 998
Miro; Duncan v. ........ . e 1063
Miro; Nicholas v. ... ... i e 1019
Mirror Image Internet, Inc. ». Parfi Holding AB ............. 1032
Mississippi; Crowell v. . ... o 986
Mississippi; Ivory v. ..o e 1015
Mississippi; Ivy o, oo oo 948
Mississippi; Kolberg v. ..o 981
Mississippi; Puckett v. . ... o 995
Missouri; Adams 0. . ..ot e 932
Missouri v. Seibert ... ... e 1031
Missouri; Smith v. .. ... 948
Missouri Bd. of Probation and Parole; Daniels v. ............. 1003
Mitchell ». Ballard . .......... ... . i 926
Mitchell v. Crosby . ...ttt e 1038
Mitchell; Griffin Television OKC, L. L.C.v. ................. 1013

Mitchell v. Union Pacific R. Co. ........ ... ... 987



TABLE OF CASES REPORTED LIX

Page
Mitchem; Gardner v. ......... it 927
Mitchem; McConico 2. . ..o vt it e e e e i n e 943
Mitchem; Robinson v. . ... i, 948
Mitchem; Zimmerman v. ...........c.uiiinneeeennnnnnn. 929,1053
Mitrano v. Kelly ... ... 940
Miulli . Barnhart .. .......... . . 940
MM v. School Dist. of Greenville County ................... 958
Mohr ». United States .............. ... 1006
Mojarro v. United States ......... ..., 1018
Molina-Gonzales v. United States ......................... 1047
Molinero-Jimenez ». United States ........................ 1066
Molloy ». United States ...........c.cuuiieeiiinnnnnnnnn. 1067
Monahan, In 7e . ... e 903
Money; Vaughn v. .. ...t 984
Monroy v. United States . ............. .. 1023
Monsanto Co.; Thomason v. ............ ..., 1033
Monseigneur-Silero v. United States ...................... 955
Montalvo v. Borkovee . ...... ... ... . . . 907
Montalvo v. Casterline ................ . ... ... .. 991
Montalvo ». United States ............. ... ..., 1051
Montgomery; Dehoney v. ........ .. ... ... ... 911,1009
Montgomery v. Trisler ........ ..., 946
Montoya v. Liytle ... ... 1042
Montoya-Lopez v. United States . .............. ... ........ 989
Monts ». United States .. ..........c .. 938
Montue v. California Dept. of Corrections .................. 940
Moonwv. Head . ......... . i, 941
Moore v. American Transit Ins. Co. ....................... 987
Moore v. Cockrell . ........ ... ... 965,969
Moore v. Florida . . ........ . i 928
Moore v. Grievance Committee . .......................... 919
Moore v. Grievance Committee for 2d and 11th Jud. Dists. ..... 932
Moore v. Home Depot, Inc. . ............ ... ... 961
Moore . Indiana . . ...ttt 1014
Moore; Kelley 2. . ..o e e 1062
Moore v. Richmond Nursing Home ........................ 950
Moore . Straub . ... ...ttt 965
Moore v. United States ................... 932,1021,1036,1044,1052
Moorman v. Hobbs ........ .. .. .. ... . i 1002
Morav. Florida . . ........ e 996
Mora-Garcia v. United States . ........................... 1021
Morales v. United States .............. ... ..., 935
Moralez-Espinoza v. United States ........................ 967

More v. Department of Labor, Administrative Review Bd. ... ... 1063



LX TABLE OF CASES REPORTED

Page
Morejon Corcho v. United States .............. ... .. ... ... 967
Moreno v. United States ................. .. ..., 939,980
Moreno-Santana ». United States ......................... 1065
Moreno-Vargas v. United States ........... ... ... ... 962
Morgan; Martin v. .. ...ttt 942
Morgan v. Ramirez .......... ...t 986
Morris v. Court of Appeals of N.C. ... ... ... . ... 1044
Morrison, I 7€ . .. oot e e 1030
Morrison v. United States ............ . ... 1044
Moses v. North Carolina . ............. ... 966
Moses v. United States .. ....... ... 953
Mosley; Marable v. .. ........ i 1039
Mosquera v. United States . ........... .. 1029
Moss v. United States . ........ ..., 953,1067
Mota-Hernandez, Inre .. ....... ... i iinennnnnn. 1011
Motorola, Inc.; Kuehne & Nagel, Inc.v. .................... 1068
Mount Carmel Area School Bd.; Scicchitanov. ............... 907
Mt. Soledad Memorial Assn., Inc. ». Paulson ................ 978
M&P Investments; Californiav. .......................... 944
Muhammad ». Diamond Offshore Co. ...................... 1056
Mulcahey v. Euro General Contractors . .................... 908
Mullally ». Los Angeles . ....... ..ottt 982
Mullin; Charm v. .. ...t e et 927
Mullin; Duckett v. . ... ... . 1004
Mullin; Gilbert v. . ..... . e 1004
Mullinw. Hain . .. ..o 957
Mulliny Hain v, ... ... e e 957
Mullin; Knighton v. . ... o 930
Mullin; Toles 0. . oo vttt e e e et 948
Mullin; Willingham v. . ... . i 1036
Mulvaney Mechanical, Inc. v. Sheet Metal Workers ......... 918,1053
Mund; Brown 0. .. ...t e 979
Muniz v. Tafoya . ......ouiiinnn e 948
Munoz v. United States .......... ... .. .. 939
Murks v. United States ...........ooiiiiiinne... 1048
Murphy ». Oklahoma . .......... ... ... ..., 985
Murray, Inre ... e 944,1054
Murray v. United States . ........ ... . i 1047
Musayev v. Washington .......... ... ... ... . . . . ... 913
Musica v. Crosbhy . ...ttt e 1063
Muzzi v. U. S. Supreme Court ............cccuiiinnninnnn.. 1000
M/V HYUNDAI LIBERTY,; Green Fire & Marine Ins. Co. v. . .. 975
M/V MARKOS N; Thyssen Inc. v. .. ..., 922

Myers v. Baltimore County ............ ..., 964



TABLE OF CASES REPORTED LXI

Page
Myers . Cain .. ...ttt et e e 1020
Nabelek v. Cockrell . ......... .., 1016
Nabisco, Inc.; Cook v. .. ... i e 1014
Napier; Jericol Mining Inc. v. . ... o i, 906
Nartron Corp. ». STMicroelectronics, Inc. . ................. 907
Nash County Dept. of Social Services; Harris-Pittman ». ....... 982
NLRB; Michigan Community Services v. ................... 1012

NLRB; Villa Maria Nursing & Rehabilitation Center, Inc. v. .. .. 922
National Organization of Veterans’ Advocates, Inc. v. Principi . . . 924

National Park Hospitality Assn. v. Department of Interior ..... 803
National Railroad Passenger Corp.; Pennsylvania PUC ». ...... 1057
National Union Fire Ins. Co. of Pittsburgh; Owenby v. ........ 950
National Union Fire Ins. Co. of Pittsburgh v. Textron Financial 974
NationsBank of Tex., N. A.; Breckenridge v. ................ 956
Nativadad ». United States ............ ... o, .. 935
Navav. Croshy . ..o e e 930
Nava Corona v. United States ............ ... ... ... 991
Navarette v. United States .. .......... . ... ... 970
Navarro-Rodriguez v. United States ...................... 1065
Neal; Price v. ... ... e 1043
Neal-Estrada v. United States .............. .. ... ..., 1019
Nearhood, In re . .... ... . . . it 940
Nebraska; Kansas v. . .......... .. 720,1055
Neely ». United States .. ........... .. 1045
Nelms v. Cockrell ... ... i 1038
Nelson v. Alabama .. ......... . i 926
Nelson v. Duncan . .......... ...t 1017
Nelson v. Yarborough ......... ... . ... . i i 932
Nemard; Flint v. . ... ... i 1038
Nesbitt; Martin v. .. ... e 963
Nesbitt v. United States . ........ ... .. 1052
Neufeld ». San Anselmo . ......... ... . i, 1000
Neuman; Sanders v. .........iiiiiet i 1064
Nevada Dept. of Human Resources v. Hibbs ................ 721
New Bedford; Grasso 0. . .......cuouuiiiiiiiiiiiennnnn.. 1012
Newbold v. SaSSer ...ttt e e 930
New Hampshire; Bader v. ............. ... ... .. ...... 1014
New Hampshire; Locke v. . ... .. i 1043
New Hampshire; Roy v. .. ... 1042
New Hampshire Dept. of Revenue Administration; Smith v. .... 1025
New Hampshire Real Estate Comm’n; St. Hilaire v. .......... 916
New Haven Advocate; Young v. ..., 1035
New Jersey; Miller v. ... ..ot 1005

Newland; Escobar v. .. ... i 1045



LXII TABLE OF CASES REPORTED

Page
Newland v. Turpin . ......... i 1015
New York; Dolberry v. .. ... 1003
New York; Martinez v. . ... ..., 963
New York; MeNear v. .. ...ttt eea 955
New York; Stewart v. . ... ...t 1003
New York City; Jianrong Chen v. . ......... ... ..., 979
New York City ». Patrolmen Benevolent Assn. of New York City 1032
New York City; Shabtaiv. ............ . i 1002
New York Life Ins. Co.; Sklar v. . . ......... ... .. 1053
New York State Comm’r of Taxation and Finance; Fisher v. .... 1057
New York Telephone Co.; Chitkara v. ...................... 1034
New York Univ,; Manning v. .. .....ovuit it 1035
Ngai Man Lee v. United States .............. ... ... ... ... 1048
Nguyen v. United States ........... ... . . .. 920,1022
Nicholas v. MAro . ... .ouiii it e e 1019
Nichols ». United States . ............ .. 1023
Nichols ». U. S. District Court ......................... 931,1026
Nicklasv. Eagle .. ... ... . i 907
Nicklasson v. Arizona .. .......coie e 926
Nieves v. United States .......... .. ... .. 1049
Nike, Inc.v. Kasky . ....... . i i 920,959
Niles . Parkinson . .......... ..., 977
Nissenbaum ». United States ........... ... ... ... . ... ... 980
Nitschke 0. Oregon . . ... ...ouiiiniiii i 1063
Nix ». Franklin County School Dist. . ...................... 946
Nolasco-Amaya v. United States . .......... ... ... .. ... ... 934
Norberto Torres v. Yarborough ............ ... ... ........ 1038
Nord; Black & Decker Disability Planv. . .................. 822,973
Norfolk Southern R. Co. v. James N. Kirby, Pty Ltd. .......... 976
Norfolk Southern R. Co. v. Kirby Engineering ............... 976
Norfolk & Western R. Co. v. Ayers ........... ..., 135
Noriega v. United States ............c oo, 992
Norris . Baskerville ........ ... .. . i 920
Norris; Boyd . . oo oo 1018
Norris; Johnson v. . .. ... it i e e 982
Nortel Networks, Inc.; Watkinsv. ........................ 944
North Carolina; Al-Din Saddiq v. . ....... ..., 1042
North Carolina; Allenv. ...... .. ... ... .. 987
North Carolina; Bardenv. ............. ... ... .. ... . ... 1040
North Carolina; Cummings v. .. ... ...ttt 952
North Carolina; High v. ....... ... .. ... i 1059
North Carolina; Lawrence v. . .............uuiinnnenn.. 987
North Carolina; Moses v. .. ..ot 966

North Carolina; Parker v. ............ . i, 1059



TABLE OF CASES REPORTED LXIII

Page
North Carolina; Petersonv. ............. ... ............. 1042
North Carolina; Prevatte v. ............ .. ... ... ......... 986
North Carolina; Waddell v. .. ............. . ... 988
North Dakota Workers Comp. Bur.; Grand Forks Pro. Baseball v. 1057
North Dakota Workers Comp. Bur.; Sjostrand v. ............. 928
Northern Telecom, Inc.; Watkins v. ....................... 944
Northington v. Michigan Dept. of Corrections ............. 919,1029
North Jersey Media Group ». Asheroft ..................... 1056
Northup ». California .............. .. i, 932
Northwest Airlines, Inc.; Williams v. ...................... 1061
Northwest Healthcare Alliance, Inc.; Healthgrades.com, Inc. v. . . 999
Notti v. Cook Inlet Region, Inc. .......................... 995
Nourse; Fink v. . ... .. e 929
Nova Chemicals Inc. v. Adams .......... ... ... .. ... ... 944
Null ». United States .........cciiiiiiiiniiinnn.n. 995
Nunes v. Hawk Sawyer . ........ ... ...ttt 1042
Nunes-Cuellar ». United States ........... ... ... ........ 1044
Nu-Tech Bio-Med, Inc.; Gurary v. . .......ccovuiinnnnnnnn.. 923
Nwachukwa; Dacostav. . ...... ... ... 908
Nwaokocha v. Hagge . ...... ... .. . . . i, 931
Nyhuis, Inre .. ..o e 1009
Oatman v. Fuji Photo Film USA, Inc. ..................... 978
O’Banion v. Anderson . ........ ...ttt 1002
Ocana v. Puerto Rico Police Dept. ........................ 1069
Ochoav. Garcia . . ....v vt e e e e 1005
Ochoa-Navarro v. United States ............ ... ... ... ... 1044
O’Connell; Anzalone v. . ... i 1013
O’Connell; Colombo v. ... ..ot e 961
(O’Connell v. Metropolitan Govt. of Nashville & Davidson Cty. . . . 980
O’Connor v. United States ......... ... ... .. 1009
Oddman ». United States .............c .. 995
Odman v. United States .............. .. 995
Oduok ». U. S. District Court ........... ..., 951
Office of Independent Counsel v. Favish ................. ... 1012
Office of Personnel Management; Jones v. .. ................. 987
Office of Personnel Management; Mayzel v. ................. 1036
Ogden City; Vera v. . .......iuiiiiiiiii i 1014
Ogle v. United States ......... ... ... i, 971
Ohio; Bowling v. .. ... 986
Ohio; Bunting v. . ... 987
Ohio; GIroSS V. v vttt e e e e e 1037
Ohio; Knigga v. . ..o e 929
Ohio; Lott v. ..o o oo e 1010

Ohio; Martello v. ... oo e e 1040



LXIV TABLE OF CASES REPORTED

Ohio; MAller 0. . . oo vttt e e ettt
Ohio; Scott v. . oo v e
Ohio; Smith v. . ... oo e
ORio; SWIZET V. v v e et e
Ohio; Taylor . ... e e
Ohio; Tijerina 0. ... ....uui ittt et
Ohio/Okla. Hearst-Argyle Television, Inc.; Wiley v. ...........
Oklahoma; Cummings v. . ... ...ttt
Oklahoma; Fitzgerald . ......... ... ...ttt
Oklahoma; Lockett v. . ..... ... . . ... . i
Oklahoma; Murphy v. .. ...
Oklahoma; TOrres 0. . ..ottt e ettt e
Oklahoma; Turrentine v. . ...... ... .ot
Oklahoma County ». Sherwood . ......... ... ... . ..........
Oku; Coronel 0. . .vvv vt e e
Oleson v. United States ......... ... ..,
Olivares Valle v. United States .. ......... ... .. ...
Olive-Marrero v. United States ............. .. ... o, ..
OLVEr 0. TeXaS v v v ittt e e ettt e e e
Oliver v. United States .. ........ ... ..
Olmsted County; Blondheim v. . ..........................
Olson; Ceminchuk v. . ....... . .. i
Olson ». Hillside Community Church, S. B. C. ...............
Olson; Lark v. . ..o oot e
Olympic Airways ». Husain .............. ... ...
Omisore ». United States ........ ... ... ..
Onapolis, In 1e . ...
100 Federal, State, County, and City Officials; Mahdaviv. ......
O’Neill . United States ........ ... ...
Onteberos Soto ». United States . ......... ... ... ..
Ontiveros-Silva ». United States . ............ ... ... ... ...
Ontiveros-Soto v. United States ........... ... ... ... ...
Open Arm Care; McMahon v. ........ ...t ..
Orange Cty. Bd. of Supervisors; Agencia La Esperanza Corp. v.
Oregon; Barragan v. . ........ .ttt
Oregon; Nitschke v. .. ... .. . . . i i
Oregon; OXIeY . . oo vttt e e e e
Ortegon v. United States ......... ... .. ..
Ortiz 0. TeXas . oot et e e
Ortiz v. United States ........ ... ... i
Ortiz-De La Rosa v. United States ............ ... .........
Oscar Mayer Foods Corp.; Marcum v. . ...,
Osiris Minaya v. United States .......... ... .. ... . ......
Ottenberg; Maharaj v.

Page
1039
983
986
1003
1062
949
958
1060
951
982
985
928
1002
1027
986
1048
954

1004
1063
986
935
998
1049



TABLE OF CASES REPORTED LXV

Page
Ovando; Idelle C. v. ... .. i i 1001
Overnite Transportation Co. v. Teamsters .................. 916
Overton v. Bazzetta ........ ... . . .. . i, 904
Overton; Davis v. . ... .. e 1060
Owenby ». National Union Fire Ins. Co. of Pittsburgh ......... 950
Oxley 0. Oregon . .. ...ttt ettt e e 986
Oyuela-Baquedano ». United States ....................... 1006
D /R 1034
Pace; Jones v. ... e 978
PacifiCare Health Systems, Inc. v. Book .................... 401
Pack v. Rumsfeld ........ ... ... . . . . 951
Padilla-Michel v. United States . ........... ... ..o, 1019
Pagan v. Goord ... ... e 911
Pagew. Schultz . ... ... . . 1057
Pagtalunan v. Galaza ............. ... ... .. .. i, 909
Paige v. Alameida . ...... ... . e 1060
Paige; Palm v, . . . ..o 946
PaineWebber, Inc.; Peritzv. ......... ... ... ... ... ... .. ... 1032
Paiute-Shoshone Indians of Bishop Community; Inyo County ». 701,918
Pajes-Lastra v. United States . .............. ... ... .. ... 937
Palais Royal, Inc. . Strayhorn . .......................... 1013
Palencia-Ramirez v. United States ........................ 1065
Palmw. Paige ... ... e 946
Palmateer; DeFrank v. .. ..... ... ... ... .. . .. 1061
Palmer v. Department of Justice ......................... 987
Palmer v. LaVigne ........ ... .. i 1063
Palmer v. United States ............. .. ... .. 937,966
Palmer ». U. S. Judicial Branch .......................... 1042
Palumbov. Weill . ... ... 916
Pangelinan ». Trinidad . ......... ... .. .. ... o ... 1064
Paredes v. United States ........... ... ... ... . ... 993
Paredes-Gonzalez v. United States ........................ 992
Parfi Holding AB; Mirror Image Internet, Inc.v. ............. 1032
Paris; Reeder v. . ... . 1053
Parker v. North Carolina ............... ... ... ..., 1059
Parker v. United States ........... . ..., 1005
Parkinson; Bonow. ...... ... .. ... . . 977
Parkinson; Niles v. .. ... oo e e 977
Parkman v. University of S.C. ........ . ... ... .. .. ... 922
Park Place Entertainment; Hogrobrooks v. ................. 998
Parnell, Inre . ... ... . . . . e 921
Parquet v. Continental Airlines, Inc. ...................... 1002
Parrishv. Florida ...... ... ... . . . . i 1059

Parson v. United States ........... .. 1019



LXVI TABLE OF CASES REPORTED

Page
Partinv. Young . ... ... 1009
Pasadena Unified School Dist.; Scott v. . .................... 1031
Pascack Valley Hospital; Sciallav. ...................... 926,1069
Pastrano v. United States ........... ... .. ... ... ... 1066
Patane; United States v. ........... ... .. i 976
Patel; Searles v. .. ... e 907
Patrickson; Dead Sea Bromine Co.v. ...................... 468
Patrickson; Dole Food Co.v. . ... ..o 468
Patrolmen Benevolent Assn. of New York City; New York City ». 1032
Patterson . Czerniak . ........ ... ... i, 1062
Patterson ». U. S. Postal Service ......................... 1069
Patterson-Beggs, Inre . ... . e 916
Patton v. Lemoine ......... .. ... . . . .. 995
Paula-Martes v. United States ........................... 1067
Paulson; Mt. Soledad Memorial Assn., Inc.v. ................ 978
Paulson; San Diego v. . ... .ot 978
Paveletz v. PNC Bank, National Assn. ................... 930,1054
Payne v. Cockrell ........ ... ... . ... 985,1040
Payne; Malone v. ... ... e 1018
Payne v. United States . ............ . i 937,1024
Payton v. Woodford . ........... ... . ... ... i 981
Payton; Woodford v. ...... ... ... . . 975
Peabody Coal Co. v. Groves ......... ... iiieeinnnnnnn.. 917,975
Peake v. Sikes . ... e 950
Pearlv. Long Beach City .................. ..., 922
Pearson v. Pearson .......... ... ... . . i 931,1026
Pedraza, Inre . ... ... e 997
Pelican v. Texas ... ..o e 925
Pelullo v. United States ............... ... .. ... ... ..., 926,1053
Penaw. Broyles .. ... e 1009
Pena v. Cockrell ..... ... .. . . 1015
Pendleton v. Pendleton . ........... ... .. ... ... . . . ..., 1026
Pendleton Correctional Facility; Gladney v. ................. 910
Pendley v. Cockrell .. ... ... ... 985
Pennsylvania; Bonds v. ............ ... ... . ... . .. 988
Pennsylvania; Keeling v. ........... ... ... ... ... ... ... 931
Pennsylvania; Lee v. . ... ... . e 987
Pennsylvania; Rice v. ...... ... . . . 926
Pennsylvania; Scherv. ....... ... .. . . . i i 908
Pennsylvania Dept. of Public Welfare; Askey v. .............. 1013
Pennsylvania Dept. of Transp., Driver Licensing Bur.; King v. ... 1034
Pennsylvania Interest on Lawyers Trust Account Bd.; Casella v. 925
Pennsylvania PUC v. National Railroad Passenger Corp. . ...... 1057

Penn Triple S v. United States ............ ... ... ... 921



TABLE OF CASES REPORTED LXVII

Page
Penn Vending Co. v. United States . ....................... 921
Pennzoil-Quaker State Co.; IQ Products Co.v. ............... 944
Penry v. Texas .... .ot e e e 1016
Peoples Gas Light & Coke Co.; Marinichv. ............... 909,1069
Peralta Community College Dist.; Dardenv. ................ 1039
Perdue; Cartwright v. . ... ... .. . . 908
Perea-Santana v. United States .......................... 967
Peredes-Gonzalez v. United States ........................ 992
Pereirav. Plant City .. ... ... 981
Perez v. Calderon .......... . ... i, 949
Perez v. Superior Court of Ariz., Pima County .............. 925
Perez v. United States ............ ... . ... 935
Perez; Vassell v. ... ... 1023
Perez-Avalos v. United States ........................... 1019
Perez-Diaz v. United States ............................. 1044
Perez-Mendoza v. United States .......................... 1051
Perez-Paramo v. United States ........................... 1066
Peritz v. PaineWebber, Inc. . ........... ... ... ... ..... 1032
Perot v. McDonald’s Corp. . ........coiiiiiiieeeeennnn.. 971
Perruquet v. Matrisciano . ............ ... .. ... 1061
Perry v. McCaughtry .......... ... . ... 916
Perry v. United States ......... ... . ... 1064
Perryman; Ty Inc. v. . .. ..o 971
Persik v. Colorado ............c.o i, 995
Peter Letterese & Associates, Inc. v. Dashman .............. 999
Peters v. United States .......... ... .. . ... ... . ... 989
Peterson . North Carolina . ............................. 1042
Petrie v. United States . ......... ... . i, 971
Petrovsky; Fetzer v. ... ... 948
Pettaway ». United States .......... ... ... ... .. ... 1047
Pfennig; Household Credit Services, Inc.v. ................. 905
Phan v. Cockrell . ... ... . . 951
Phan v. United States . ........ ... ... 920
Pharmaceutical Research and Mfrs. of America v. Medows . .... 1056
Pharmaceutical Research and Mfrs. of America v. Walsh ....... 644
Phelps, Inre . . ... e e 976
Phelpswv. Beeler ....... ... . i 983
Philadelphia; Anthony v. ....... ... ... . 1004
Philadelphia; Goode-Henry v. . ....... ... ... ... ... 1057
Phillips v. United States .......... ... ... .. .. 935
Phillips v. Vaughn ...... ... .. ... . . . . . . . . 966
Phillips v. Washington Legal Foundation ................... 942
Phu Chan Hoang; Weber v. .. ... ... 1010

Phu Van Ho ». United States ......... ... ..., 1045



LXVIII TABLE OF CASES REPORTED

Page
Pierson v. Charles E. Smith Co. .......................... 972
Pierson; Sturgeon v. . ... e 988
Pieschacon ». United States ............ ... ... .. .. .. .... 1052
Piggie v. United States ......... ... . . ... 1049
Pima County; Willems ». . ..... ... .. . . 941
Pima County; Wilson v, . ...... ... . ... 1039
Pimpton ». California ......... ... ... ... ... ... . . ... 909
Pinckney v. United States ........... .. ... . ... 954
Pineda v. United States .......... .. ... . . . .. 953
Pirelli Armstrong Tire Corp. v. James ..................... 1033
Pistole v. United States ......... ... .. .. ... 1005
Pitcher; McCollough v. . ...... ... 1016
Pitney Bowes Copier Systems; Maitland v. . ................. 1034
Pittman v. United States .......... .. ... ... ... ... ... 1065
Plaisance ». Louisiana . . ......... ... . ... . i . 1038
Plant City; Pereira v. ...... ... ... i 981
Plasencia-Garcia v. United States ......................... 1051
Platinum Capital, Inc. v. Sylmar Plaza, L.P. ................ 1035
Plunk ». United States .......... .. ... ... 1058
PNC Bank, National Assn.; Paveletzv. .................. 930,1054
Pollack v. Federal Bureau of Investigation .................. 1005
Polunsky; Smith v. . ... .. 982
Ponderosa Dairy v. Liyons . .. ... 959
Pontesso; AmMeS 0. . .ot 1058
Poole v. South Carolina ............ ... . ..., 933
Porro, Inre . ... .. 919
Porsboll; Vaile v. . . ... .. o 906
Port Authority Transit Co.; Scheib v. .................... 926,1069
Porterv. England ...... ... ... . . . . 924
Porter v. Johnson ........ ... ... . . . . 1053
Portillo ». United States ......... ... ... ... 937
Portnoy; Reger v. . ... .. 1016
Porto-Carredo Estupinan v. United States .................. 967
Postmaster General; Bellv. ............................. 1000
Postmaster General; Conkle v. ............ ..., 995
Postmaster General; McKinnie v. . ...................... 933,1009
Potter; Bell v. . ... o 1000
Potter; Conkle v. ... .. i e 995
Potter; McKinnie v. .. ... .. i 933,1009
Pound v. United States ....... ... ... . . .. 1041
Powe; DaimlerChrysler Services North America LLCv. ....... 998
Powell v. Ray . ... ..o e 927
Powell v. St. Paul Police Dept. . ......... .. .. .. ... ... ... 1016

Powell v. United States ........................... 935,991,1018



TABLE OF CASES REPORTED LXIX

Page
Power Engineering Co. v. United States ................... 1012
Powers v. Tennessee . .. ...t 1038
Powers v. United States .......... .. ... 1035
Powerscreen of America, Inc.; Read Corp.v. ................ 923
Prather v. Georgia Bd. of Pardons and Paroles .............. 916
Pratow. Vallas ... .. . 1030
Pratt v. United States ........ ... .. . . ... 993
Preciado Ochoa v. Garcia ............ .. ..., 1005
Premier Retail Networks; Advanced Communication Design v. . . 999
Prenatt v. G. W. Williams Co. . ....... ... ..., 1038
President of U. S.; Coalition of Clergy, Lawyers & Professors ». 1031
Prevatte v. North Carolina . .............. ... ... ....... 986
Pricev. Neal . ... .. o e e 1043
Pricew. Vincent ......... ... ... ... .. . . . ..., 634,959,974
Prime Retail, Inc.; Accrued Financial Services, Inc. v. ......... 944
Prince v. United States ......... ... ... .. .. . .. . . ... 937
Prince George’s County; Robles v. ........................ 945
Prince George’s County; Waiters v. ....................... 1057
Principi; McKenzie v. ...... .. i 1000
Principi; National Organization of Veterans’ Advocates, Inc. v. .. 924
Pringle; Maryland v. . ... ... e 921
Printz v. United States ........ ... ... .. ... 1036
Prisma Zona Exploratoria de Puerto Rico, Inc. ». Calderon . . ... 999
Progressive Data Systems, Inc.; Jefferson Randolph Corp. v. . . .. 922
Progressive Data Systems, Inc.; JRC Trucking, Inc. ». ........ 922
Proper . White ..... ... ... . . 987
Pruess ». United States .......... ... .. . ... .. 1043
Pryorw. Bradley . ... .. 999
Puckett v. Mississippi . ..o oo 995
Puerto Rico Police Dept.; Hernandez Ocana v. ............... 1069
Pulley, Inre .. ..o e 1011
Pulu v. United States ......... ... .. 1007
Purdy v. Crosby ... ooviii i e 930
Putnam ». Harlandale Independent School Dist. .. ............ 961
PWS Holding Corp.; Haskell v. ........................... 924
Pyeatt v. Doe . ... .. e 1037
Pyeatt v. United States ........... .. .. ..., 1044
Qin Zheng v. United States ........... ... .. .. 925
Quick v. United States ........ ... .. ... i 902
Quilantan-Broussard ». United States ..................... 992
Quintanilla v. United States .......... .. ... .. 926
Quintanilla-Alcantara ». United States ..................... 1052
Rabago-Vazquez v. United States . ............ ... .. ...... 989

Racing Assn. of Central Iowa; Fitzgerald v. ................. 974



LXX TABLE OF CASES REPORTED

Page
Radoncic; Riley v. .. ..o 1010
Ragins v. United States ............. ... i 934
Ragusa, Imre . ... .. e 1011
Raiser ». United States .......... ... .. .. 979
Ramires v. United States .............. ... ..., 1007
Ramirez v. McDaniel ............. ... ... ... . ... 988
Ramirez; Morgan v. . ........ it 986
Ramirez v. United States ............ ... ... ... .. .. 1023
Ramirez-Palmer; Juarez v. ......... ..., 1037
Ramirez-Ramirez v. United States ........................ 1007
Ramon Rodriguez v. California ............... ... .. ... ... 1044
Ramon Romo; Ford Motor Co. v. .......... ... 1028
Ramos ». United States ............... ... ... ... . ... 992,1065
Ramos-Cota v. United States ............................ 934
Ramos-Escobar ». United States ......................... 1023
Rancho Lobo, Ltd. v. DeVargas .............. ..., 906
Randall v. United States .............. ... ... ... ... 1065
Randle v. United States .......... ... ... 962
Randolph Corp. v. Progressive Data Systems, Inc. . ........... 922
Randy v. Stepp . . oo oo 983
Rang v. Schlumberger Technology Corp. ................... 1056
Rangel v. United States .......... ... . . ... 1022
Rankins v. Carey . .........oi i 909
Raposo v. U. S. Court of Appeals .......... ... ... 955
Rasmussen v. King County . ........... ..., 1057
Rasmussen v. United States ............................. 981
Ratliff v. United States ............. .. ... ... . . . .. .. 953
Rausow. Vaughn . ... .. . 948
Ray; Powell v. ... 927
Read Corp. v. Powerscreen of America, Inc. ................ 923
Reaux v. United States ......... ... .. .. ., 954
Rebound Care; McMahon v. . ...... ... ..., 1030
Redman; Walls v. . ...... .. i 929
Redmond ». Virginia ... ........... .. i, 930
Reederv. Paris . ....... .. i 1053
Reese; Baldwin v. ... ... .. e 1056
Reger v. Portnoy ........ ... . ... .. . . i 1016
Reid v. IIN0IS ... ...t e e 1061
Reid v. Tennessee . . ... 975
Reinhart v. Department of Agriculture .................... 979
Reis, Inre ... o e 1011
Remsen v. California ............ .. ... .. 1040
Rendell; Brown v. . ... e 983

Rene; MGM Grand Hotel, LLC v. . ... .. ... 922



TABLE OF CASES REPORTED LXXI

Page
Rengifo v. United States ......... ... ... . . i 991
Renico; Andrews 0. .. oottt e e 1062
Repetto; Kornafel v. ........ ... ... .. i 995
Republic of Austria v. Altmann ........... ... .. ... ....... 1029
Resorts International Hotel, Inc.; Spahrv. .................. 1058
Resto Diaz v. United States ............ ... . ... . ... .. 1023
Reuter v. Crosby . ... 954
Reuters Ltd.; FutureSource, LLCv. ...................... 962
Reyes v. United States .. ........... .. 1007
Reyna v. United States . ....... ... i, 935
Reyna-Rodriguez v. United States ........................ 992
Rhagiv. Greiner . .. ......... i 950
Rhode Island; Edwards v. ... ... ..ot 980
Rhode Island Dept. of Environmental Management; Migliore v. . . 919
Rhone v. United States .............ciiiiiiiio. .. 1051
Riascos v. United States ............. i, 954
Rice; Jiminez v. . ... ... . .. 949
Ricev. Pennsylvania . ............... ... ... ... . . . ... 926
Rice v. United States ......... ..., 951
Richards . Horbaly .......... .. ... . i, 1017
Richards ». Johnson .......... ... . ... ... . . i i, 988
Richardson v. Texas . .......ouiiiiiiii e, 1005
Richland County; Jinks v. . ... i 456
Richmond Nursing Home; Moore v. ....................... 950
Riddick v. United States ......... ..., 955,1066
Rieck v. Cockrell . ...... ... . . i 1038
Rigginsv. Florida . . ... .. 952
Riley; Jones v. ..o 912
Riley v. Radoncic ........... i 1010
Riley v. United States ......... ... i, 1020
Ringer ». United States .............. . .. 981
Riosw. Alameida . ......... . 909
Rios-Amaya v. United States ............. ... ... ... ... 1007
Rios Espinoza v. United States .......................... 993
Rios Salinas ». Kentucky .......... ... ... ... .. .. ... ... 930
Riser v. Bostic .......... i 1061
Risher v. United States ........... ..., 1065
Risnerv. Saffle ... .. 930
Ristovski v. United States ........ ... ... ... . . . 979
Rivas, Inre ... o e 1030
Rivas-Castillo v. United States . .......... ... ... ... ..., 1021
Rivera v. Briley ....... .. 1037
Riverav. Holder ... ... ... ... 0, 1024

Rivera v. United States .......... ..., 996



LXXII TABLE OF CASES REPORTED

Page
Rivera-Echavarria v. United States ....................... 991
Rivera-Orozco v. United States ........... ... ... . ... ... 989
Riverside County ». Watson ............. ..., 923
Roane ». Washington County Hospital ..................... 945
Roberts v. Thompson . ........ ... ...ttt 1043
Roberts v. United States ......... ... ... ... 1064
Robertson ». United States ........... ... ... .. 1043
Robinson, In re . ... ... . . e 918
Robinson; Hardaway v. .. ... 926
Robinson; Jackson v. .. ... .. .. ... 930
Robinson v. Knight .. ... ... .. . 942
Robinson v. Mitchem .......... .. ... . . . i, 948
Robinson ». United States .................... 956,1018,1022,1044
Robinson-Bey v. Briley . .. ... ... 1041
Robledo v. United States ........... ..., 952
Robles v. Prince George’s County . .......... ... ..., 945
Rockefeller Univ.; Li-Lan Tsaiv. ......................... 1053
Rodenbaugh v. Ciavarella ............................. 942/1011
Rodgers v. United States ............ .. ..., 955
Rodriguez, Inre . ... . e 976
Rodriguez v. California . . ............ ... ... 1044
Rodriguez v. Farrell . ........ ... ... . i, 906
Rodriguez v. Hazbun Escaf . .. ........ ... . . 1000
Rodriguez v. United States ............... 925,937,938,956,1006,1050
Rodriguez Chavez v. Cockrell .. ............ ... ... ........ 915
Rodriguez-Disla v. United States ......................... 1046
Rodriguez-Gonzalez v. United States ...................... 1066
Roehsler ». Middlesex County Health Dept. . ................ 908
Roell v. Withrow . ... i 580
Rogers v. United States .......... ... .. .. 954,1020
Rogers ». Yarborough .. .............. . . i 909
Rogers Machinery Co. v. Washington County . ............... 906
Rojas-Rojas v. United States ............ ... ... ... ... ... 1049
Rolleston v. Sandease, Ltd. .......... ... ... ... ... ..... 995
Rolleston v. Simg’ Estate ............ .. ... i, 1026
Romero v. United States .............. ... 990
Romine; Kelley v. . ... o e 1047
Romney ». Kooiman ............ .. ... .. 1039
Romo; Ford Motor Co. v. .. ... i 1028
Rooks v. United States . ......... ... i 1009
Roper; Hall v. ... o 951
Roper; Johnston v. . ... o 940
Roper v. Manning .. .......... ., 1035

Roper v. SImmons . ...t 923



TABLE OF CASES REPORTED LXXIII

Page
Roper; White v. ... . 981
Rosadow. Vaughn . ...... ... ... . i 965
Rosas-Resendiz v. United States ......................... 1067
Rose v. United States ......... ... ... . . ... 968,1067
Rosenbach v. Illinois .. ...... ... ... .. 988
Rosenbaum; Valdez v. . ...... .. ..o 1047
Rosenblum ». United States .............. ... ... ....... 1006
Rosenkrantz v. California ............................... 980
Roslyn Union Free School Dist.; Waxman v. . ................ 1033
RosS, In1e ... e 921,1069
Rossw Illinois . ....... ... . i, 995
Rossi v. United States ............. .. 969
Rothenbach ». United States ............................ 968
Rothove; Sheltonv. . ........ ... ... . . . 950,1069
Rountree; Eury v. . ... .o e 902
Rouse v. Lampert . ...... ... . 964
Routh v. United States . ....... ... ... . .. 1025
Rowell 0. Griegas .. .....couii it i e e 1015
Roy v. New Hampshire ........... ... ... ... 1042
R. R. Donnelley & Sons Co.;Jones v. .......... ... .. ....... 1030
Rubin; Burbank v. .. ........ ... e 1034
Ruckman ». United States ............. ... ... .. ........ 967
Rudd v. United States ............. ... .. .. .. 943
Ruffner v. Florida . ....... .. . ..o 928
Ruiz v. McDonnell ........ ... ... .. i 999
Ruiz v. United States ........ .. ... ... . .. 1046
Ruiz-Estrada ». United States ........................... 968
Rumsfeld; Pack v. ....... .. . . 951
Rush v. West Virginia ............ .. ... .. 966
Rushie v. United States ............. .. ... ... . . . ... .. ... 994
Russwv. Adland . ........ .. .. .. . . .. . e 999
Russell v. Cockrell ........ .. .. .. ... .. 983
Russell v. TIHNOIS . ... v ettt e et 1048
Rustinw. LaVigne ........ ... . ... . . . 987
Ruth; Slagel v. ... .. 1028
Ryanwv. Beaty . ....... . i e 1053
Ryan; Beaty v. ... ... . e 904
Ryan; Kolahi v. .. ... 928
Ryan; Kontrick v. ... . 998
Ryan; Kroncke v. . ... .. . 1063
Ryan Motors, Inc.; Edlund v. . ... . . i 1026
Saar; Brown v, ... ... e 1061
SACCO, I 1€ .« oottt 998

Saddiq ». North Carolina ............. .. ... ... . ... 1042



LXXIV TABLE OF CASES REPORTED

Page
Safarian v. California ........... ... ... i 1000
Safari Aviation, Inc. v. Blakey ......... ... ... ... ... ... ... 946
Safari Helicopter Tours ». Blakey .............. ... ........ 946
Saffle; Risner v. . ... .. e 930
Saginaw County; McQueen v. . .........ccuiiiiiiinnno.. 982
SATF Corp.; Macy 0. vttt ettt e eeeas 1062
St. Germain v. U. S. Home Corp. .........ccuuiiiinnnnnnn.. 1057
St. Hilaire ». New Hampshire Real Estate Commn ........... 916
St. Louis County; Sheltonv. . .......... ... ... ... 1026
St. Martin v. Energy Development Corp. ................... 962
St. Paul Police Dept.; Powell v. ... ... . ... ... ... ... ... 1016
St. Remy v. United States ............ ... ... ... ... 956
Salas v. United States .......... .. ... 1018
Salas-Mata v. United States ............ ... . . ... 1065
Salazar Saldana v. United States ......................... 971
Saldana ». United States .......... ... . .. 971
Saldana Gonzales v. United States ............ ... .. ....... 1068
Salgado-Perez v. United States .......................... 991
Salinas v. Kentucky .......... ... . i, 930
Salt Lake City Civil Service Comm’n; Josephv. .............. 978
Salvatore v. Wall ... ... . . . . 1042
Samuel v. Delaware . ........... .. 1004
Samuel v. United States .......... ... .. 1021
San Anselmo; Neufeld v. . ... . ... .. . ... 1000
San Bernardino County; Guinn v. ......................... 1041
Sanchez v. United States .......... ... ... .. 947
Sanchez-Sanchez v. United States ........................ 909
Sandease, Litd.; Rolleston v. ............ ... ... ... ........ 995
Sanders; Glaze v. . ... ... e 964
Sanders v. Holland . .......... ... .. .. . i, 928
Sanders v. Neuman . . .. ....ov ittt 1064
Sanders v. United States ........... ... .. 937,961
San Diego v. Paulson ............. ... ... i, 978
San Diego Unified Port Dist.; Britt v. .................... 929,1053
Sandoval-Garza v. United States ......................... 991
Sandoval-Hidalgo ». United States ........................ 937
Sandt; Christman v. ......... i 945
San Francisco ». Bank of America ........................ 1069
San Francisco; Kong v. . ... . 1000
Sang Xuan Dang v. Cockrell .. ... ... ... ... .. .. 985
San Paolo U. S. Holding Co. ». Liberty Paper Co. ............ 974
San Paolo U. S. Holding Co. ». Simon . ..................... 974
Santa Cruz County; Charter Communications, Inc. v. ......... 997

Santana-Baltazar v. United States ........................ 970



TABLE OF CASES REPORTED LXXV

Page
Santiago v. Gerlinski . ......... ... ... i i 954
Santiago v. United States ........ ... ... i, 952
Sasser; Loren 0. . ..ottt e 1057
Sasser; Newbold v. ... . i 930
Sato v. United States ......... ... .. i 968
Saunders; Cole V. . ... vttt e 929
Sawyer; NUNES 0. ...ttt et e e 1042
Scanlon v. Douglas . ......... . .. i 1040
Scarver v. WiSconsin . ....... ..ot 983
Schafler v. Field .. ... i 1034
Scheib ». Port Authority Transit Co. .................... 926,1069
Scher v. Pennsylvania ... ..., 908
Schexnayder v. United States .. ......... ... .. 947
Schiedler-Brown v. Washington State Bar Assn. Disciplinary Bd. 1035
Schilling, In re . ..o e e s 943
Schirato v. Johnson .. ... ... . .. 1062
Schlumberger Technology Corp.; Rang v. ................... 1056
Schneider v. United States . ........... . ... ... 1049
School Bd. of Broward County; Kingv. .................... 924
School Dist. of Greenville County; MM v. . .................. 958
Schott; Hemphill v. .. ... ... i e 950
Schreiber v. United States ........ ... ... .. .. 969
Schreiber Foods, Inc.; Kustner Industries, S.A.v. ............ 1031
Schuler ». Donnelly . ......... ... ... 1029
Schultz; Page v. ... 1057
Schwartz; SIMmon v. .. ...ttt e e 999
Schwartz; Yeomans v. ... ...t 999
Schwindler v. Georgia . ........ ... ... .. 1016
Scialla ». Pascack Valley Hospital . ...................... 926,1069
Scicchitano ». Mount Carmel Area School Bd. ............... 907
Scoggins v. California .. ....... ... . i 909
Scolaro v. United States ............. .. 970
SCott, I 7€ . . oo 921
Scott v. Adult Protective Services ....................... 910,996
Scott; BiShOp 0. . o oo oo 912
Scott v. Bouchard ........ ... ... . i 1003
Scott v. Elo .. oo v e 995
Scott v. Ohio . ... 983
Scott v. Pasadena Unified School Dist. ..................... 1031
Scott v. Smith ... ... . 913
Scott v. United States . ....... ... ... .. ... 919,932
SCruggs, In 1e . .o e 976
Scullock v. Crosby ...ttt e 916

Searcy v. United States ........... ..., 1024



LXXVI TABLE OF CASES REPORTED

Page
Searles v. Patel .. ... .. i e 907
Searles v. West Hartford Bd. of Ed. ....................... 963
Sears v. Florida . ......... . i, 1039
Seaton, In 1e . .. ... e 959

Secretary, Cal. Dept. of Food and Agriculture; Hillside Dairy Inc. . 958
Secretary, Cal. Dept. of Food and Agriculture; Ponderosa Dairy v. 959
Secretary of Commerce; Turtle Island Restoration Network v. . . 960

Secretary of Defense; Pack v. . ........ ... . 951
Secretary of Ed.; Palmv. ............ ... ... . . . . . 946
Secretary of Energy; Kalodner v. ............. ... .. ....... 1058
Secretary of Health and Human Services; aaiPharma Inc. v. . ... 923
Secretary of Health and Human Services; Roberts v. .......... 1043
Secretary of Labor; Silvey v. ... i 916
Secretary of Navy; Agustinv. ... ... ... .. 972
Secretary of Navy; Jacox v. ..., 943,1011
Secretary of Navy; Porterv. ....... ... ... ... . . . ... 924
Secretary of State of Ariz.; May v. ...... ... i, 923
Secretary of State of N. Y.; Anderson v. .................... 906
Secretary of Veterans Affairs; McKenzie v. ................. 1000
Secretary of Veterans Affairs; National Org. of Vet. Advocates v. 924
Secretary, Wisconsin Dept. of Revenue; Wanta v. . ............ 1013
Securities and Exchange Comm’n v. Edwards ............... 976
Securities and Exchange Comm'n; Fifev. . ............... ... 1031
Seefeldt; Willems v. .. ... i 940
Seibert; Missouri . .. ...t e 1031
Seitz v. Cockrell ... ... .. 1061
Sell v. United States . ........ ... ... 901,920
Selvera v. Frio County ........ ... ... .. 1030
Senkowski; Daughtry . . ... ... 1041
Senkowski; Liyon v. . ..o 1001
Serian v. Ciba Vision Corp. . ..... .ottt 964
Serrano v. United States .......... ... . ... . . .. 1068
Seschillie v. United States ............ .. ... ... 953
Sessions; McLeod v. . ... e 910
Shabtai v. Giuliani . ......... ... ... .. 984
Shabtai v. New York City ... ... 1002
Shamiseldin v. Illinois . . ... 915
Shannon; Daniels v. . ........ ... ... 912
Sharma v. Asheroft . ....... ... . ... 1058
Sharp v. United States . ......... ... i, 954
Sharpenter v. Illinois . ......... .. ... 1035
Shearin v. Elsmere . ......... .. i 997
Sheet Metal Workers; Mulvaney Mechanical, Inc. v. ......... 918,1053

Shelton v. Coffman . ........... ... 1037



TABLE OF CASES REPORTED LXXVII

Page
Shelton v. Dos Santos .. ... 995
Shelton v. Johnson . .......... .. . ... . . i 964
Shelton v. Rothove ....... ... ... ... ... . . . ... . ..., 950,1069
Shelton v. St. Louis County ............ ... .. 1026
Shemo; Mayfield Heights v. ........ ... . .. . .. 906
Shepard ». California ........... ... ... it 909
Sherkat v. Circuit Court of Mo., Clay County ................ 1040
Sherkat v. District Court of Kan., Johnson County ............ 972
Sherman; Thompson v. .. .......i et 927
Sherman ». Yarborough .......... ... ... .., 981
Sherwood; Oklahoma County v. ........... ... .. ... ....... 1027
Shilling v. Cockrell .. ......... . . i, 1059
Shipley v. United States . ......... ... i 934
Shivers ». United States .. ........... . i 955
Shreffler v. United States ............ .. ... ... 1056
Shuler v. Shuler ............ ... . . .. 921,1058
Shumake ». United States ......... ... ... .. . . . ... 939
Sicard v. United States . ......... ... 968
Sifford ». United States .......... ... i 901
Sikes; Glean 0. ...t e 913
Sikes; Peake 0. . oo v vt e 950
Siler v. Vavrosky .. ... 982
Silero-Monseigneur v. United States ...................... 955
Silicon Valley Bank; Kabir v. ........... ... ... oo, 923
Silvav. Kalbac .. ..ot 913,1054
Silvey v. Chao ... e 916
Simboli v. Crosby .. ... 902
Simmons; Roper v. . ... 923
Simmons v. United States . ......................... 970,992,1013
Simms v. United States ......... ... ... .. ... ... ... ..... 936,1006
Simon; San Paolo U. S. Holding Co.v. ..................... 974
Simon v. Schwartz . ........... .. i 999
Simpson; Coleman v. . .. ..vv vttt 940
Simpson v. HOWeS . . .o oo 950
Simpson v. Idaho ........ ... .. . . . 911
Sims v. IIHNOIS ..ottt e 967
Sims’ Estate; Rolleston v. ... ... oo 1026
Singh v. United States ......... ... .. i 1067
Six Flags Over Georgia LLC; Time Warner Entertainment Co. v. 977
Sjostrand v. North Dakota Workers Compensation Bureau .. ... 928
Skeddle v. United States .......... ... .. i, 922
Sklar v. New York Life Ins. Co. ........ ... .. 1053
Slagel v. Ruth . ... ... 1028

Slate v. Walker . ... .. e 982



LXXVIII TABLE OF CASES REPORTED

Page
Slaughter v. Cockrell ......... .. . .. i, 983
Slaughter v. United States ........ ... ... .. 990
Small; Kelly v. ..o e s 1042
Smallwood v. United States ............ ... .. 1048
Smart & Final Stores Corp.; Johnsonv. .................... 995
S & M Enterprises; Lauv. ........ .0, 1028
Smith v. Branch ....... ... ... ... . . . 254
Smith; Branch v. ......... ... .. . . . . . . . 254
Smith; BrOWN 0. ..o vttt e 950
Smith v. Commandant, U. S. Disciplinary Barracks ........... 1025
Smith v. Connecticut ........... . ... ... i i 1036
Smith v. Doe .. ... 84,1009
Smithv. Elo . ... 948
Smith v. English .. ... .. 1064
Smith; Eury v. . ... 958
Smith v. Federal Bureau of Prisons ....................... 1004
Smith v. Georgia . . ... ... 1002
Smith v. Grimmett ........ ... .. . . . . . 1032
Smith v. Illinois Dept. of Corrections ...................... 948
Smith v. Immigration and Naturalization Service ............. 1042
Smith v. Ketchem .. ...... . ... .. . . . . 950
Smith; McGath v. .. ... 963
Smith v. Miller-Stout . ......... .. . ... i 1038
Smith v. Missouri .........oiiiii it 948
Smith v. New Hampshire Dept. of Revenue Administration . . ... 1025
Smith v. Ohio . ... .. 986
Smith v. Polunsky .. ..... ... .. . . 982
Smith; Scott v. ... .. . e 913
Smith v. Smith ....... . .. . . . . 982
Smith v. United States ................. 933,935,990,1022,1049,1054
Smith v. Yarborough . ........ ... ... ... . . . 987
Smith Co.; Pierson . .......... i, 972
Smith’s Estate; Ford Motor Co.v. ........... ... ... 1028
Snavely, In 1e . . . oo e 943
Snider; Emmitt v. ... ... e 1060
Snipas; Furey v. . ...t s 1035
Snohomish County ». Gobin . ................. ... ........ 908
Snulligan v. United States ......... ... ... ... ... .. ... ... 1046
Snyder; Dodd v. .. ... 934
Soares; Heath v. . ...... .. . . . . . i 1041
Sobina; Johonoson v. . ... . .. 995
Sokolsky v. Madrid .. .......ouiiiii i 1037
Solar Turbines, Inc.; Enright v. . ........ ... ... ... ..., 961

Solis-Campozano v. United States ........................ 991



TABLE OF CASES REPORTED LXXIX

Page
Solomon ». United States ......... ... ... 990
Soo Chun v. Employment Security Dept. of Wash. .......... 957,1069
Soo Chun v. Uwajimaya, Inc. .. .......... ..., 941
Sorri v. Bell Atlantic .. ........ ... ... . . . ... .. 932,1054
S0sa; Weber 0. . .oo it e 1010
Sotelo v. Casterline ......... ... ..., 964
Soto v. United States ........... .. ... ... 935,1022
Soto Bouza v. United States ........... ... .. 1046
Soto-Ornelas v. United States . .......... ... ... 989
Soussi v. United States . ...t 971
South Carolina; Dingle v. . ....... ... ... .. 987
South Carolina; McGill v. . ...... ... .. ... 966
South Carolina; Poole v. . ...... .. ... ... .. . ... 933
Southern Cal. Permanente Medical Group; Friedman v. ........ 1033
Southern Energy Homes, Inc.; Davisv. .................... 945
Southwestern Bell Tel. Co.; Brittan Com. Int’l Corp. v. ........ 1034
Southwestern Bell Tel. Co.; Miller v. ...................... 908
Southwestern Bell Tel. Co. v. Telecor Communications, Inc. . . ... 1031
S P . Vo, e e 1034
Spahr v. Resorts International Hotel, Inc. . ................. 1058
Spannagel; Gregory 0. .. .v vt vttt e 1017
Sparaco v. Lawler, Matusky, Skelly, Engineers LLP .......... 945
Sparta Township; Fernandes v. ......... ... ... ... ... ... 946
Spead v. United States .. ..........c .. 1023
Spencer v. Chester . ........ ... 931
Spencer; Creighton v. . ... . . i 933
Spencer; I'Abbe 0. ... 932
Spencer v. Michigan . ........ ... ... ..t 1037
Spencer v. United States .......... ... .. .. 1025
Sphere Drake Ins. Ltd.; American General Life Ins. Co. v. ..... 961
Springer v. Lorson ... ... 1000
Stacey v. Hermitage .. ... i 977
Stafford County; Mathisv. .......... . .. .. 980
Stamps v. District Court of Colo., 4th Judicial District . ........ 984
Stanford ». United States ............ .. ... ... 947
Stanistreet v. California ......... ... .. .. ... . ... 1020
Stanley; Ainsworth v. . ....... ... ... 999

Stanley; Lockheed Information Management Services, Inc. v. . .. 980
State. See name of State.

State Attorney Office; Holt v. ... ... .. i, 975
State Farm Mut. Automobile Ins. Co. v. Campbell ............ 408
State Farm Mut. Automobile Ins. Co.; Kadyebo v. ............ 963
Steele, I 1e . . oo o e 960

Stegall; Cataldo v. ... .. 940



LXXX TABLE OF CASES REPORTED

Page
Steiger v. United States . ........... .., 1051
Stephens; Cass . ... 1054
Stephens ». Union Carbide Corp. ..........ccoiiiiiininnn.. 961
Stephens ». United States ......... ... ... .. 1044
Stephenson v. Kramer ............ ... ..., 985
Steplight . United States ............ ... ... ... 1008
Stepp; Eldridge v. ... 1044
Stepp; Randy v. ... 983
Stevens ». Departmental Disciplinary Comm., N. Y. App. Div. . .. 979
Stevenson ». California .. ............ ... i 926
Stewart v. New York ......... ..., 1003
Stewart v. United States ...................... 908,953,1026,1036
Stills; Trainer v. . ... ..t e et 928
STMicroelectronics, Inc.; Nartron Corp. v. .................. 907
Stolle; LeWis 0. . oo v et e 908
Stone v. United States ............ .. 971
Story v. United States .......... ... ... i, 1046
Stove v. United States .......... ... ..., 934,1009
Strand v. Verizon North, Inc. ......... ... ... ... ... .. ... 946
Strand v. Wisconsin . ..........o it 1022
Strassiniv. Dodrill . ... ... ... 1020
Straub; Dell v. .. ... e 913
Straub; EIlis 0. .. ..o e 1003
Straub; Ferqueron v. . .......... ... .. 928
Straub; MOOre . . oo vttt e 965
Strayhorn; Palais Royal, Inc. v. ...... ... ... ... ... ... 1013
Streefkirk; Bishop v. . ... . . 912
Stringer ». United States ........ ... ... ... i 1067
Strong v. Illinois Dept. of Human Services .. ................ 940
Stroupe v. Tandy Corp. ... .vv vt it 1004
Strubel v. United States . ............ .. i 1069
Sturgeon v. Pierson . ....... ... 988
Sturm; Williams v. . ... ... e 931
Suarez-Garcia v. United States . ............. ... .. ... ... 1006
Sullivan, I 7e . ... e 902
Sulma ». United States ......... ..., 1023
Sumbry v. Davis . ... 948
Sunrise Farms; Brassica Protection Products LLCv. .......... 907
Superintendent of penal or correctional institution. See name or

title of superintendent.

Superior Court of Ariz., Pima County; Perez v. .............. 925
Superior Court of Cal., San Diego County; Chaidez v. ......... 927
Superior Court of Cal., San Francisco County; Elvinv. ........ 907

Supreme Court of Ariz.; Axfordv. ....... ... . ... .. ...... 1057



TABLE OF CASES REPORTED LXXXI

Page
Sussman v. U. S. Court of Appeals ............ ... . ........ 933
Swackhammer v. United States ........... ... ... .. ....... 991
Swafford v. Florida . . . ........ . i 982
Swaggart Ministries; Hays v. ... i 1032
Sweeney v. Carter . ..........iiiiii e 922
Sweger 1. Chesney . . ...ttt it e e 1002
Swift; Illinois v. ... ... e 979
Swiger v. Ohio ... ... 1003
Swindell; Cannon v. . ....... it e 940
Sylmar Plaza, L. P.; Platinum Capital, Inc. v. ................ 1035
Sypniewski; Warren Hills Regional Bd. of Ed. v. ............. 1033
Szwedo v. Columbia Doctors Hospital ... ................... 1004
Szwedo v. HCA Health Services of Midwest, Inc. . ........... 1004
s R 1034
Tabas v. United States ......... ..o, 1068
Ta Chen Stainless Steel Pipe, Ltd. ». United States ........... 1031
Taegel v. TeXas . . oo v vt e 963
Tafoya; MUNIZ 0. .. oo oo et e et e e 948
Taliaferro; Agim v, . ... e 958
Talley; Autodise, Inc. v. .. .. oo 1033
Talley ». United States . ..........o ... 970
Tam Tran Nguyen v. United States ....................... 1022
Tandy Corp.; Stroupe v. . ... ...ttt 1004
Tatev.Jaimet . . ... ... e 965
Tate v. Yarborough ... ... ... ... .. . . i 929
Taumoepeau v. United States ..................... .. ..... 915
Taylor v. Cockrell .. ... ... i 995
Taylor; DeGonia v. .. ... e 1041
Taylorv. Dutt . ... ..o e 933
Taylor v. Edgar .......... it 1015
Taylor; Middlestead v. . ........c. i, 1013
Taylor v. Miller-Stout . ......... . . .. 984
Taylor . ORio . .. oottt e 1062
Taylor v. United States . ..., 1050,1067
TCG N. Y, Inc.; White Plains v. .......................... 923
Teafatiller v. Dobre ......... ... . . . i 1008
Teague v. Wolfe . ....... . ... . i, 910
Teamsters v. Allied Systems, Ltd. ........................ 924
Teamsters; Overnite Transportation Co. v. .................. 916
Tear v. TeXas . ..o vttt e 963
Telecor Communications, Inc.; Southwestern Bell Telephone Co. v. 1031
Telegenix, Inc.; Texas Digital Systems, Inc.v. ............... 1058
Telemarketing Associates, Inc.; Illinois ex rel. Madigan v. . ..... 600

Tello v. United States ... ..., 1042



LXXXII TABLE OF CASES REPORTED

Page
Tenino Aerie No. 564, F. O. E.; Grand Aerie, F. O. E.v. ........ 1057
Tenner v. Walker ........ .. ... i, 924
Tennessee; Austin v. .. ... i e e 1001
Tennessee; Cash v, . ... .. . i 1035
Tennessee; McDonald v. . .......... .. ... 1025
Tennessee; POWers 0. .. ...ttt e e 1038
Tennessee; Reid v. . ... .. . i 975
Terry v. Compton ... ...ttt 910
Test v. CommiSSIONer .. ........iiiiiiiiiiiiieeeennnnnn. 961
Texas; Abdullah v. .. ... ... 910
Texas; Adams v. . ...t i e 1020
Texas; AMIr 0. . ... e 960
Texas; Castillov. . ... i e e e 924
Texas; ColbUrn v. . ...ttt 941
Texas; Davis 0. ..o v it i e e e 1004
Texas; Garcia v. .. ...t e 1059
Texas; Gonzalez De La Cruz v. ........ ... ..., 1060
Texas; GranadoS V. . ..ottt e 927
TeXas; GIreZOTY V. v v v vttt e et e ettt et e 978
Texas; Hailey v. .. ..o e 1060
Texas; Harris . .. ..ottt et e 930
Texas; HENTiqUeZ 0. . oo oot i e e e e e e 1041
Texas; Highfill v. ... .. 963
Texas; Jolley 0. ... e e 987
Texas; Kaupp v. ... oo e e 626
Texas; Langley v. . ..o e 1003
Texas; LAWIence 0. . ... ..uviine ittt 904,918
Texas; OlIiVEr 0. ...ttt e ettt e e 1001
Texas; Ortiz v. ... i i e e 998
Texas; Pelican v. .. ... ... .. 925
Texas; Penry v. .. ..o e 1016
Texas; Richardson v. . ....... ... 1005
Texas; Taegel V. . ..o e 963
Texas; Tear v. . ...t i e et 963
Texas; TUINer V. . ..o v it e et et et iees 965
Texas; Weaver . . ..o ittt et et 911
Texas Digital Systems, Inc. v. Telegenix, Inc. ............... 1058
Textron Financial; National Union Fire Ins. Co. of Pittsburgh v. 974
Thacker; Jenkins v. . . ... ittt i e 1002
Tharpe v. Head . . ... ... e 916
Thibeaux v. Tobias . ... ...ttt 1043
Thibodeau v. United States ............. ... ... ... ..... 915
Thomas v. Barron . ..........cuiiiiiiiiiiiiieennnnnn. 1023

Thomas v. Cockrell . ...... ..., 965



TABLE OF CASES REPORTED LXXXIII

Page
Thomas; Cohen v. . ... ... . e, 1032
Thomas v. Crosby . ..o ettt e e 912
Thomas; Fenlon v. . . .. ...t 1059
Thomas ». Louisiana . ............ o uiiiieeennnnnnn. 1038
Thomas ». United States . ...................... 916,938,1050,1066
Thomas v. Varner ..........ciii it 1004
Thomason ». Monsanto Co. . ......... ..., 1033
Thompson; aaiPharma Inc. v. ......... .. ... ... ....... 923
Thompson v. Alabama . . . ......cvuu ittt iiieeeeeennnn. 917
Thompson v. Cockrell ....... ... ... . . . ... 1003
Thompson; Davis v. . ... e 921
Thompsonv. Ernst ... ... ..o i 958
Thompson v. TIHNOIs . ...ttt 1017
Thompson; Roberts v. . ... ... 1043
Thompson v. Sherman . ..............uiiiiueeeeennnnn. 927
Thompson; Williams v. . ...ttt 911
Thorn v. United States .......... .. .. . . ..., 1064
Thurman ». Board of Supervisors of La. State Univ., A&M .. ... 925
Thurston v. Florida ........ ... ... . ... 913
Thyssen Inc. v. M/VMARKOS N . ... ... 922
Tiberondwa v. COX .. .v vttt ettt e 919
Tidwell v. United States ......... ... ... 1020
Tigue v. Department of Justice . .. ........... ... ... ...... 1056
Tijerina v. Ohio . ... ... e e e 949
Tillitz v. United States . ..........c ... 994
Time, Inc.; Collier v. . .. ... it e e i 950
Time Warner Entertainment Co. v. Six Flags Over Georgia LLC 977
Timms v. Cockrell ........ .. ... . .. 1039
Tinman v. IIlinois . ......... i, 1016
Tinner v. United Ins. Co. of America ...................... 944
Tisdale v. United States .......... ..., 1023
Tisthammer ». Williams ............ ... ... ... ... ..., 928
Tobias; Thibeaux v. . ..o oot e e e e 1043
Tobias ». United States ............ ..., 933
Toledo City School Dist. Bd. of Ed.; Baker v. ................ 1009
Toles v. Mullin ...... ... ... i 948
Topete v. United States ........... ... ... 938
ToppS, IN 1€ « o v vttt 916
Torres v. LevesSque . ... ...ttt e 1018
Torres v. Oklahoma . ........ ... .. . . . i, 928
Torres v. Yarborough ....... ... .. ... . .. ... .. ... 1038
Town. See name of town.
Townsend v. Johnson . ............ ..o iiiiieeeennnnn. 1016

Trainer v. Brown . ......... ... e 1062



LXXXIV TABLE OF CASES REPORTED

Page
Trainer v. Stills ... ..o e 928
Tran v. United States ......... ... . ... 1021
Tran Nguyen v. United States ........................... 1022
Transamerica Title Ins. Co.; Mayer v. .. ..., 908
Transnation Title Ins. Co.; Mayer v. . ...................... 908
Travers v. California .......... ... ... .. ... 984
Treadwell; Anderson v. . ..., 906
Treasurer of Iowa v. Racing Assn. of Central Towa ........... 974
Trejow. Candelaria . . ...........oiiiiiiiiiiiieeennnnn. 1037
Trevino-Chavez v. United States ......................... 1024
Triborough Bridge and Tunnel Authority; Anejav. ........... 922
Tri-County Concerned Citizens Assn.v. Carr ................ 907
Trinidad; Pangelinan v. .. ..... ... ... . i, 1064
Trinko, LLP; Verizon Communications Inc. v. ............... 905
Trisler; Montgomery v. . ... oovvn ittt 946
True; Bramblett v. ....... ... .. .. . . . . 972,973
True; Eury v. . ..o e 943
Trueblood v. Davis . ... 952
Trujillo Perez v. Calderon ............. ... eeiiinn... 949
Tsai v. Rockefeller Univ. . ...... ... ... .. ... 1053
Tumea v. United States .......... ..., 970
Tunstall ». Hopkins . ........ i, 968
Turner v. Barnes .......... .. 997
Turner v. Illinois . ... .. e 969
Turner v. TeXas ... ..o e 965
Turner v. United States ............... .. ..., 934,1017
Turnpaugh ». Michigan . .......... ... . .. ..., 940
Turpin; Newland v. . ... ..o e 1015
Turrentine ». Oklahoma. . .......... ... ... ... ... . .. ... 1002
Turtle Island Restoration Network v. Evans ................ 960
Tuttle v. United States ........ ... .. ... 993
Ty Inc.wv. Perryman ........ ... .. ... 971
Tyson v. Armstrong . .........ouiiiiiiiiiiian 1005
Uberoi v. Equal Employment Opportunity Comm’n ........... 947
Unifund CCR Partners, Inc. v. Magrin . .................... 980
Union. For labor union, see name of trade.
Union Carbide Corp.; Stephens v. . ..., 961
Union Pacific R. Co.; Mitchell v. .......................... 987
United. For labor union, see name of trade.
United Ins. Co. of America; Tinnerv. ...................... 944
United States. See name of other party.
U. S. Court of Appeals; Boone v. ......... ... ... ... ..., 1022
U. S. Court of Appeals; Martinv. ............. ... .. 988

U. S. Court of Appeals; Raposov. ....... ... ..., 955



TABLE OF CASES REPORTED LXXXV

Page
U. S. Court of Appeals; Sussman v. .............ovuiunnn... 933
U. S. District Court; Brannicv. .......................... 991
U. S. District Court; Brock v. ... ... .. 1051
U. S. District Court; Campbell v. ........ ... ... ... ....... 1026
U. S. District Court; Cockburn v. ........... ... ..., 1046
U. S. District Court; Densmore v. . ..........coiiiunnen... 1020
U. S. District Court; Lundahlv. .......................... 940
U. S. District Court; Nichols v. . .............. ... ..., 931,1026
U. S. District Court; Oduok v. . .........cciiiieeeeo... 951
U. S. District Judge; Mendez v. . ........ccuiiiiinninnnn.. 1050
U. S. District Judge; Turner v. . ........ v, 997
U. S. Home Corp.; St. Germain v. .............ouuuinnnn.. 1057
U. S. Judicial Branch; Palmer v. .......................... 1042
U. S. Parole Comm’n; Budd v. . ........... ... ............. 914
U. S. Postal Service; Chaney v. ............ccuuiiiiinnnn.. 917
U. S. Postal Service v. Flamingo Industries (USA) Ltd. ........ 1056
U. S. Postal Service; Pattersonv. ......................... 1069
U. S. Senator v. Federal Election Comm'n .................. 1027
U. S. Senator; Federal Election Commnv. .................. 1027
United States Shoe Corp. v. United States .................. 1056
U. S. Supreme Court; Muzzi v. ..........ccuiiiinnninnnn.. 1000
United States Telecom Assn.; WorldCom, Inc. v. ............. 940
U. S. Trustee; Lamie v. . . ... ... it 905
Universal American Mortgage Corp.; Jenkins v. .. ............ 963
University of S. C.; Parkman v. .......................... 922
University of Southern Miss.; Krystek v. ........ ... ... ... 1034
University of Tex. Health Science Center at Houston; Liv. .. ... 913
Updike ». United States ......... ... ... 967
Urena v. United States . ......... i 966
Utah; D. AL 0. o e 1035
Utah; E. AL v e 1035
Utah Dept. of Health; Houghton v. . ....................... 945
Uwajimaya, Inc.; In Soo Chun v. ............. ... ......... 941
Vaile v. Porsboll . ......... . . 906
Vail Resorts, Inc.; Gifford v. ........ ... ... ... 980
Valderrama v. Crosby . .. ....vui it i e e 957
Valdez v. Rosenbaum . ............ ... ... ... 1047
Valdivieso v. Atlas Air,Inc. .......... ... ... ... ..... 1056
Valencia v. United States .......... ... .. ... ... 1047
Valerio; McDaniel v. . ...... ... . i, 994
Vallas; Pratov. ... . e 1030
Valle v. United States . ....... ... 954
Valois v. United States ......... ... ... 1051

Vanasse v. United States ........... ... .. 915



LXXXVI TABLE OF CASES REPORTED

Page
Van Ho v. United States .......... ... .. ... ... 1045
Van Mastrigt v. Kyler ........ ... . . . . ... 934
Vargas v. United States ............. ... ..., 1068
Vargas-De Jesus v. United States . ........................ 1067
Vargas-Mendez v. United States .......................... 954
Varner; Jordan v. . ...... .. .. e 966
Varner; Thomas v. .. ... i 1004
Vasquez v. United States ......................... 994,1006,1024
Vasquez-Herrera ». United States ........................ 1007
Vassell v. Perez ... ... e 1023
Vaughn; Armsteade v. . ....... ... . . 1005
Vaughn v. Money ..........o.iiiiiiiiiii i, 984
Vaughn; Phillips v. .. ..o 966
Vaughn; Rauso v. ... ... 948
Vaughn; Rosado v. . ... ... i 965
Vaughn; Williams . .. ... e e 989
Vause v. United States .......... ... ... 952
Vavrosky; Siler . .. oovi i e 982
Veasley v. Georgia . ........couutiiiiiii e 1002
Veerapol v. United States . ........ ... .. . ... 981
Vegav. Louisiana ........ ..., 986
Vega Fleites v. United States . ........... ... ... .. ... ... 1047
Vega Mojarro v. United States ........................... 1018
Velasquez v. United States .............cceeean... 939
Velasquez-Larios v. United States ........................ 993
Velazquez-Rotger v. Mendez . . ......... ... ... 1001
Ventura Packers, Inc.; F/V JEANINE KATHLEEN ». ........ 1000
Verav. Ogden City ... ..o i 1014
Verizon Com. Inc. ». Law Offices of Curtis V. Trinko ........... 905
Verizon North, Inc.; Strand v. ........................... 946
Vey, Inre . ..o e 995
Viazis v. American Assn. of Orthodontists .................. 1033
Vicary v. California Dept. of Alcoholic Beverage Control . ... ... 924
Viggiano ». United States ............ ... ... 1068
Vigniero v. United States ........... .. ..., 1021
Villa Maria Nursing & Rehabilitation Center, Inc. v. NLRB . ... 922
Villanueva Monroy ». United States ....................... 1023
Villegas v. United States ............ .. ... ..., 938
Vincent; Price v. ........ . . 634,959,974
Vines v. Henderson . ........ ... 938
Virginiav. Black . .. ... ... 343
Virginia; Chilton v. ... ... 1004
Virginia; Dalo v. .. ..o e 924

Virginia; Emmett v. ... ... . i 929



TABLE OF CASES REPORTED LXXXVII

Page
Virginia; Ganzie v. . ... ... e 972
Virginia; Gossard v. . ... ... e 914
Virginia v. Hicks . . ... ..o e 973
Virginia v. Maryland . ....... ... ... . 997
Virginia; Redmond v. ....... ... ... . . . i 930
Virginia; Wagener v. .. ...ttt 1062
Virginia Dept. of Health; Leightonv. ...................... 946
Virginia Vermiculite, LL.C ». Historic Green Springs, Inc. ...... 998
Vogel v. Arizona .. ...ttt 912,1053
Vogel v. Kemna . .......... .. 987
Vogt v. United States ........ ... .. .. 925
Volkov v. Asheroft ...... ... .. 962
Volkswagen of America, Inc. v. Gentry ..................... 901
VonBorstel v. Florida . .......... ... . .. ... .. ... 911
VoL S P v o 1034
Vyse 0. WISCONSIN . . oo vttt e e e e e e 925
Waddell v. North Carolina ............. ..., 988
Waddill; Anchor Hocking, Inc. v. . ... ... ... 974
Waddington; Carrico v. . ......oiii i 1009
Waden v. United States .......... ... .. . ... ... 1020
Wagener ». Virginia ............. 00ttt 1062
Wagner v. California Dept. of Justice ...................... 995
Waiters v. Prince George’s County ........................ 1057
Walker; Slate 0. ...t e 982
Walker; Tenner 0. .. ...ttt ettt et 924
Walker La. Properties v. Broussard ....................... 944
Wall; Salvatore v. ... e e 1042
Wallace v. United States . ...... ... ... ... 1022
Wallhee v. United States .......... ... . ... 1022
Walls, In e .. ..o e 943
Walls; Brooks v. . ... i e 1001
Walls; Cubie . .. oot e 1039
Walls; Harding o. . ... ooii e e e e e 988
Wallsw. Redman ... ... . i 929
Walmar Investment Co. v. Brunjes .. ...................... 998
Wal-Mart Stores, Inc.; Haughtonv. ....................... 917
Walmer; Martin v. . ... e e 995
Walsh; Pharmaceutical Research and Mfrs. of Americav. ...... 644
Walters; Cooley 0. ..o oo e 951
Walton; Johnson v. . ... ... ... . 1055
Wang v. CommiSSioner . ...........ouuiiiuuueeeeennnnn. 910
Wanta v. Chandler ........... .. . . i, 1013
Ward v. Alese . ..o ot e 1041

Ward v. American Medical Systems, Ine. ................... 933



LXXXVIII TABLE OF CASES REPORTED

Page
Ward; Beavers . . ... e 1026
Ward 0. Crosby . ..o oo e 996
Ward v. United States ......... ... ... 993
Wardell, In re . . ... e 976
Warden. See name of warden.
Wardle ». Lexington-Fayette Urban County Government ...... 923
Wardrick ». United States ............ ... ..., 970
Ware v. Jordan ...... .. ... . e 929
Warner; Archer v. . ... e 314
Warner Bros.; Kok v, . ... .. i 930
Warren Hills Regional Bd. of Ed. v. Sypniewski ............. 1033
Washington; Cuevas Cardenas . .............ccuueeenennn.. 912
Washington; Linehanv. ....... ... .. ... . ... ... ... .. .... 945
Washington; Musayev v. ......... .. 913
Washington v. United States ............................ 938
Washington County; Rogers Machinery Co.v. ............... 906
Washington County Hospital; Roane v. ..................... 945
Washington Legal Foundation; Phillipsv. . .................. 942
Washington Metro. Area Transit Auth.; Keith Watters & Assoc. v. 922
Washington Metro. Area Transit Auth.; Wattersv. ........... 922
Washington State Bar Assn. Disciplinary Bd.; Schiedler-Brown ». 1035
Watanabe v. Loyola Univ. of Chicago ...................... 1069
Waters v. Anderson . ........... it 945
Waters v. White ...... ... 1039
Watkins; Body v. ... .. e 928
Watkins; Coleman v. . ... ... e 965
Watkins v. Nortel Networks, Inc. .. ....................... 944
Watkins ». Northern Telecom, Ine. ........................ 944
Watkins ». United States .......... .. .. . ..., 993
Watnik ». Kniesley .......... i 999
Watson; Riverside County v. . ........ .. ..., 923
Watters v. Washington Metro. Area Transit Auth. ............ 922
Watters & Assoc. v. Washington Metro. Area Transit Auth. . . ... 922
Watts v. Miller ... ... e 1016
Waxman v. Roslyn Union Free School Dist. ................. 1033
Way v. United States ............. .0 iiiiiiieeennnn.. 1048
Wearing v. Bovis Lend Lease, Inc. ........................ 1026
Weaver v. Hinshaw . . ... ... . i 922
Weaver v. Kyler . ...... ... i, 942,1030
Weaver 0. TeXas ... ovi it e 911
Webb v. United States ......... ... .. . ... 936
Webber v. Department of Justice ......................... 1041
Weber v. Phu Chan Hoang . .......... ... ... . .o iu... 1010

Weber 0. S0Sa . v vt v it e 1010



TABLE OF CASES REPORTED LXXXIX

Page
Weil, Inre . ..o e 997
Weil v. United States ........... .. 940
Weill; Palumbo v. .. ..o e 916
Wells; Baker v. . ... e 989
Wells v. Chu ... .o e 985
Wells; Clackamas Gastroenterology Associates, P. C.v. ........ 440
Wells v. United States ........ ... .. . ... 994
Welsbach Electric Corp.; Bey v. ... ... 988
Wesley ». United States ............ . ... 1023
West Hartford Bd. of Ed.; Searlesv. ...................... 963
Westinghouse Electric Corp. v. Freier ..................... 998
Westinghouse Savannah River Co.; United States ex rel. Becker v. 1012
Westmoreland v. United States .......................... 1042
West Virginia; Cochran v. . ....... ... ... ... o ... 962
West Virginia; Rushv. ... ... .. o 966
Wheeler; Combs 2. ...ttt 927
Wheeler v. Jones . ... ... 1063
Whigham v. Arizona . ..........c.0 i, 916
White v. Carter ....... ... .. i 972
White v. Crosby .. ..., 930,1054
White; Eury v. ... o e e 958
White; TIHNnois . .. oo oo oo e 1053
White v. Kentucky ......... . . i 940
White; Proper v. ... ..o e 987
White v. Roper . ... .. e e 981
White v. United States ......... ... ... ... .. ... ... 935,1066
White; Waters v. . .. ..o e 1039
Whited v. United States .......... .. ... ... ... 1065
White Plains v. TCGN. Y, Inc. .......................... 923
Whitley ». Housing Authority of Charleston ................. 966
Whitson v. Marriott Pavilion Hotel ....................... 911
Whittlesey v. Conroy ..........c.ieiiiiiin... 930,1054
Wiant v. United States .......... ... . ... 970
Wiederhold ». United States ..................... ..., 1065
Wiggins v. United States ............ ... ... ... ... 1048
Wilcox v. Iron Out, Inc. ... ... 916
Wiley; Gonzalez v. . ... it e 1066
Wiley ». Ohio/Okla. Hearst-Argyle Television, Inc. . ........... 958
Wilkerson ». United States . ......... ... ... ... 1020
Wilkins v. Jakeway . ... ... e 1033
Willems ». Pima County . .......... ... . ... 941
Willems v. Seefeldt . ...... ... 940

William R. Evans, Chartered; First Penn-Pacific Life Ins. Co. v. 944
Williams 0. Carey . .. .cvvu ittt 949



XC TABLE OF CASES REPORTED

Page
Williams v. Davis .. ... e 1002
Williams; Davis v. .. ..o e 1015
Williams ». Florida . ........... i, 1062
Williams; Howard v. . ... .00, 948
Williams ». Illinois ........ .. ... ... i, 914,964
Williams; Lockett v. .. ... .. 963
Williams v. Northwest Airlines, Ine. . . ..................... 1061
Williams v, Sturm . .. ... e 931
Williams ». ThompsSon . . ..ottt i e e e e eenn 911
Williams; Tisthammer v. .. ......... ... ... 928
Williams v. United States .......................... 966,993,1021
Williams ». Vaughn .. ... ... . i 989
Williams Co.; Prenatt . . .......... .. ... ... .. ... ... ... 1038
Willingham ». Mullin ......... ... ... .. . .. ... ... 1036
Willis . Cockrell .. ... ...t i e 911
WIlls, In re . ..o e 1030
Willson v. Catholic Charities Ine. ......................... 945
Wilson v. Battles ......... .. 951
Wilson v. Beck ... ..o 911
Wilson ». California .............. ... ... 1040
Wilson v. Huckabee .......... ... . . . . ... 1035
Wilson v. Pima County . ........ ... . ... 1039
Wilson v. United States .................... 935,971,994,1025,1048
Winfield v. Illinois ...t i i e 990
Winston ». United States ........... ... ... 1066
Winter v. Department of Agriculture ...................... 995
Wisconsin; Anhock v, . ... o i e 939
Wisconsin; Aschenbrener v. .......... ... ... . ... 993
Wisconsin; Miller v. ... . i 951,967
Wisconsing SCarver 2. .. ..viie et 983
Wisconsin; Strand v. . ... ... 1022
Wiseonsing Vyse . ..ot 925
Wisconsin Dept. of Natural Resources; ABKA Ltd. Partnership v. 945
Witwv. Berman ......... .. . . .. . e 923
Witcher ». United States ........... ... . . ... 1025
Witherow v. Meligan . ............ .. ..., 911
Withrow; Hardaway v. ............ ... 1036
Withrow; Roell v. . ... .. . . i 580
Wolfe; Teague v. ..o v et 910
Wolk v. United States ........ ... 923
Wood; Duncan v. . ... i e 1017
Woodfin v. Johnson ................ ... ... ... . ..... 951,990,1026
Woodford v. Garceau . . ........c.uuiiiiiiiiiieeennnnn. 202

Woodford v. Payton ........... ..o, 975



TABLE OF CASES REPORTED XCI

Page
Woodford; Payton v. ... 981
Woods ». United States ........... ... .. ... 991
Woodson ». Hutchinson . ........... ... . ... 970
Workers’ Compensation Appeal Bd.; Medved v. .............. 908
Workers’ Compensation Appeal Bd. of Pa. (Wyatt, Inc.); Cassidy v. 1013
Workers” Compensation Appeals Bd.; Gravesv. .............. 1030
Workman; Brown v. . ... .. ... e 1003
WorldCom, Inc. ». United States Telecom Assn. .............. 940
Worrell v. United States .......... ... ... 1021
Woskob; Woskob’s Estate v. .......... ... ... .. ... ..... 961
Woskob’s Estate v. Woskob . ........ ... .. ... ... ... 961
Wright v. Cotton . ... ... . . i 1040
Wright v. Crosby .. ..o e 906
Wright v. United States .............. ... ... ... ... 915,1068
Wyatt, Inc.; Cassidy 0. ..ot e e e 1013
Wynn o Jenking .......... i 966,1069
XTRA Corp.; Brines v. . ... 978
Xuan Dang v. Cockrell ........... . ... .. ... ... 985
Yarborough; Dedmon v. ........... . . ... i 912
Yarborough; Hamby ». ....... ... ... . . . . ... .. 1059
Yarborough; Lathely v. ........... .. . i 927
Yarborough; Nelson v. . ....... ..., 932
Yarborough; Norberto Torres v. ......... ... .. ... 1038
Yarborough; Rogers v. . .......... . i 909
Yarborough; Sherman v. ............... ..., 981
Yarborough; Smith v. . ........ ... . ... 987
Yarborough; Tate v. ....... . 929
Yarbrough ». Lifetouch National School Studios . ............. 940
Yates v. United States ............ ... 909
Yeomans v. Schwartz ......... ... . . i 999
Yilmaz v. United States .......... ... . . . ... 955
York; Hayes v, . ovv i e 979
Young v. Alameida ............. .. 984
Young; Bury v. . ... e 943
Young; Hardaway v. . ... 979
Young; Huth v, ... .. e 975
Young v. TIlinois . ... i e 984
Young; Lawrence v. . ... ... 1043
Young v. McKune . ......... . . i 1040
Young v. New Haven Advocate .......................... 1035
Young; Partin v. ... ... 1009
Young v. United States .......... ... . i 1044
Younger v. United States .......... ... .. .. .. 1020

Youngworth v. Massachusetts . ........................... 1064



XCII TABLE OF CASES REPORTED

Page
Yuking; Cash v. .. ..o e 912
Yukins; Fisher v. .. ... e 948
Yukins; Hastings v. .. ..o oo 1017
Zacarias-Ortiz v. United States .......................... 936
Zaragoza v. United States ......... ... ... ... .. . ... 956
Zavala-Martinez v. United States . ........................ 992
Zelmer v. Barnhart . ........ ... ... . ... .. . ... 1013
Zenov. United States . ....... ... i 1058
Zerlav. Exrwin ... ... .. e 978
Zheng v. United States .. ...... ..o 925
Ziegler v. Birkett .. ... ... .. .. 940
Ziegler v. Martin . ......... ... 932,1026
Zimmer; Lundahlv. ....... .. .. . .. .. .. 983
Zimmerman v. CommiSSioner .............couiiiiernnn..n. 980
Zimmerman v. Mitchem .............................. 929,1053
Zolicoffer v. United States ............. ... ... ... 939

Zuniga v. United States ......... ... .. i 1068



CASES ADJUDGED

IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 2002

CONNECTICUT DEPARTMENT OF PUBLIC SAFETY
ET AL. v. DOE, INDIVIDUALLY AND ON BEHALF OF ALL
OTHERS SIMILARLY SITUATED

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 01-1231. Argued November 13, 2002—Decided March 5, 2003

Among other things, Connecticut’s “Megan’s Law” requires persons con-
victed of sexual offenses to register with the Department of Public
Safety (DPS) upon their release into the community, and requires DPS
to post a sex offender registry containing registrants’ names, addresses,
photographs, and descriptions on an Internet Website and to make the
registry available to the public in certain state offices. Respondent
Doe (hereinafter respondent), a convicted sex offender who is subject
to the law, filed a 42 U. S. C. §1983 action on behalf of himself and simi-
larly situated sex offenders, claiming that the law violates, inter alia,
the Fourteenth Amendment’s Due Process Clause. The District Court
granted respondent summary judgment, certified a class of individuals
subject to the law, and permanently enjoined the law’s public disclosure
provisions. The Second Circuit affirmed, concluding that such disclo-
sure both deprived registered sex offenders of a “liberty interest,” and
violated the Due Process Clause because officials did not afford regis-
trants a predeprivation hearing to determine whether they are likely to
be “currently dangerous.”

Held: The Second Circuit’s judgment must be reversed because due proc-
ess does not require the opportunity to prove a fact that is not material
to the State’s statutory scheme. Mere injury to reputation, even if de-
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famatory, does not constitute the deprivation of a liberty interest. Paul
v. Davis, 424 U. S. 693. But even assuming, arguendo, that respondent
has been deprived of a liberty interest, due process does not entitle him
to a hearing to establish a fact—that he is not currently dangerous—
that is not material under the statute. Cf., e. g., Wisconsin v. Constant-
meau, 400 U. S. 433.  As the DPS Website explains, the law’s require-
ments turn on an offender’s conviction alone—a fact that a convicted
offender has already had a procedurally safeguarded opportunity to con-
test. Unless respondent can show that the substantive rule of law is
defective (by conflicting with the Constitution), any hearing on current
dangerousness is a bootless exercise. Respondent expressly disavows
any reliance on the substantive component of the Fourteenth Amend-
ment’s protections, and maintains that his challenge is strictly a proce-
dural one. But States are not barred by principles of “procedural due
process” from drawing such classifications. Michael H. v. Gerald D.,
491 U. S. 110, 120 (plurality opinion). Such claims “must ultimately be
analyzed” in terms of substantive due process. Id., at 121. Because
the question is not properly before the Court, it expresses no opinion as
to whether the State’s law violates substantive due process principles.
Pp. 6-8.

271 F. 3d 38, reversed.

REHNQUIST, C. J., delivered the opinion of the Court, in which O’Con-
NOR, SCALIA, KENNEDY, SOUTER, THOMAS, GINSBURG, and BREYER, JJ.,
joined. SCALIA, J., filed a concurring opinion, post, p. 8. SOUTER, J., filed
a concurring opinion, in which GINSBURG, J., joined, post, p. 9. STEVENS,
J., filed an opinion concurring in the judgment, post, p. 110.

Richard Blumenthal, Attorney General of Connecticut, ar-
gued the cause for petitioners. With him on the briefs were
Gregory T. D’Auria, Associate Attorney General, and Lynn
D. Wittenbrink, Perry Zinn Rowthorn, and Mark F. Kohler,
Assistant Attorneys General.

Solicitor General Olson argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were Assistant Attorney General McCallum, Deputy
Solicitor General Clement, Gregory G. Garre, Leonard
Schaitman, and Mark W. Pennak.
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Shelley R. Sadin argued the cause for respondents. With
her on the brief were Drew S. Days 111, Beth S. Brinkmann,
Seth M. Galanter, Philip Tegeler, and Steven R. Shapiro.*

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

We granted certiorari to determine whether the United
States Court of Appeals for the Second Circuit properly en-

*Briefs of amici curiae urging reversal were filed for the District of
Columbia et al. by Robert R. Rigsby, Corporation Counsel of the District
of Columbia, Charles L. Reischel, Deputy Corporation Counsel, and Ed-
ward E. Schwab, Senior Assistant Corporation Counsel, and by the Attor-
neys General for their respective jurisdictions as follows: Bill Pryor of
Alabama, Bruce M. Botelho of Alaska, Janet Napolitano of Arizona, Bill
Lockyer of California, Ken Salazar of Colorado, M. Jane Brady of Dela-
ware, Robert A. Butterworth of Florida, Thurbert E. Baker of Georgia,
Earl I. Anzai of Hawaii, James E. Ryan of 1llinois, Steve Carter of Indiana,
Carla J. Stovall of Kansas, Albert B. Chandler 111 of Kentucky, Richard
P. Ieyoud of Louisiana, J. Joseph Curran, Jr., of Maryland, Jennifer M.
Granholm of Michigan, Mike Moore of Mississippi, Jeremiah W. (Jay)
Nixon of Missouri, Don Stenberg of Nebraska, Frankie Sue Del Papa of
Nevada, Patricia A. Madrid of New Mexico, Eliot Spitzer of New York,
Robert Torres of the Northern Mariana Islands, W. A. Drew Edmondson
of Oklahoma, Hardy Myers of Oregon, Anabelle Rodriguez of Puerto Rico,
Charles M. Condon of South Carolina, Mark Barnett of South Dakota,
Paul G. Summers of Tennessee, John Cornyn of Texas, Mark L. Shurtleff
of Utah, Jerry W. Kilgore of Virginia, Christine O. Gregoire of Washing-
ton, Darrell V. McGraw, Jr., of West Virginia, and James E. Doyle of
Wisconsin; for the National Governors Association et al. by Richard Ruda
and James I. Crowley; for the Center for the Community Interest by Rob-
ert J. Del Tufo; and for the Criminal Justice Legal Foundation by Kent
S. Scheidegger.

Briefs of amici curiae urging affirmance were filed for the Association
for the Treatment of Sexual Abusers by David A. Reiser; for the Office of
the Public Defender for the State of New Jersey by Peter A. Garcia, Mi-
chael Z. Buncher, and Brian J. Neff; and for the Public Defender Service
for the District of Columbia et al. by James W. Klein, Samia A. Fam, and
Corinne A. Beckwith.

Lucy A. Dalglish and Gregg P. Leslie filed a brief for the Reporters
Committee for Freedom of the Press as amicus curiae.



4 CONNECTICUT DEPT. OF PUBLIC SAFETY v. DOE

Opinion of the Court

joined the public disclosure of Connecticut’s sex offender reg-
istry. The Court of Appeals concluded that such disclosure
both deprived registered sex offenders of a “liberty inter-
est,” and violated the Due Process Clause because officials
did not afford registrants a predeprivation hearing to deter-
mine whether they are likely to be “currently dangerous.”
Doe v. Department of Public Safety ex rel. Lee, 271 F. 3d 38,
44, 46 (2001) (internal quotation marks omitted). Connecti-
cut, however, has decided that the registry requirement shall
be based on the fact of previous conviction, not the fact of
current dangerousness. Indeed, the public registry explic-
itly states that officials have not determined that any reg-
istrant is currently dangerous. We therefore reverse the
judgment of the Court of Appeals because due process does
not require the opportunity to prove a fact that is not mate-
rial to the State’s statutory scheme.

“Sex offenders are a serious threat in this Nation.” Mec-
Kumne v. Lile, 536 U.S. 24, 32 (2002) (plurality opinion).
“[TThe victims of sex assault are most often juveniles,” and
“[wlhen convicted sex offenders reenter society, they are
much more likely than any other type of offender to be re-
arrested for a new rape or sexual assault.” Id., at 32-33.
Connecticut, like every other State, has responded to these
facts by enacting a statute designed to protect its communi-
ties from sex offenders and to help apprehend repeat sex
offenders. Connecticut’s “Megan’s Law” applies to all per-
sons convicted of criminal offenses against a minor, violent
and nonviolent sexual offenses, and felonies committed for a
sexual purpose. Covered offenders must register with the
Connecticut Department of Public Safety (DPS) upon their
release into the community. Each must provide personal in-
formation (including his name, address, photograph, and
DNA sample); notify DPS of any change in residence; and
periodically submit an updated photograph. The registra-
tion requirement runs for 10 years in most cases; those con-
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victed of sexually violent offenses must register for life.
Conn. Gen. Stat. §§54-251, 54-252, 54-254 (2001).

The statute requires DPS to compile the information gath-
ered from registrants and publicize it. In particular, the law
requires DPS to post a sex offender registry on an Internet
Website and to make the registry available to the public
in certain state offices. §§54-257, 54-258. Whether made
available in an office or via the Internet, the registry must
be accompanied by the following warning: “ ‘Any person who
uses information in this registry to injure, harass or commit
a criminal act against any person included in the registry
or any other person is subject to criminal prosecution.’”
§ 54-258a.

Before the District Court enjoined its operation, the
State’s Website enabled citizens to obtain the name, address,
photograph, and description of any registered sex offender
by entering a zip code or town name. The following dis-
claimer appeared on the first page of the Website:

“‘The registry is based on the legislature’s decision to
facilitate access to publicly-available information about
persons convicted of sexual offenses. [DPS] has not
considered or assessed the specific risk of reoffense with
regard to any individual prior to his or her inclusion
within this registry, and has made no determination that
any individual included in the registry is currently dan-
gerous. Individuals included within the registry are in-
cluded solely by virtue of their conviction record and
state law. The main purpose of providing this data on
the Internet is to make the information more easily
available and accessible, not to warn about any specific
individual.”” 271 F. 3d, at 44.

Petitioners include the state agencies and officials charged
with compiling the sex offender registry and posting it on
the Internet. Respondent Doe (hereinafter respondent) is
a convicted sex offender who is subject to Connecticut’s Meg-
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an’s Law. He filed this action pursuant to Rev. Stat. § 1979,
42 U. S. C. §1983, on behalf of himself and similarly situated
sex offenders, claiming that the law violates, inter alia, the
Due Process Clause of the Fourteenth Amendment. Spe-
cifically, respondent alleged that he is not a “‘dangerous sex-
ual offender,”” and that the Connecticut law “deprives him
of a liberty interest—his reputation combined with the alter-
ation of his status under state law—without notice or a
meaningful opportunity to be heard.” 271 F. 3d, at 45-46.
The District Court granted summary judgment for respond-
ent on his due process claim. 132 F. Supp. 2d 57 (Conn.
2001). The court then certified a class of individuals subject
to the Connecticut law, and permanently enjoined the law’s
public disclosure provisions.

The Court of Appeals affirmed, 271 F. 3d 38 (CA2 2001),
holding that the Due Process Clause entitles class members
to a hearing “to determine whether or not they are particu-
larly likely to be currently dangerous before being labeled as
such by their inclusion in a publicly disseminated registry.”
Id., at 62. Because Connecticut had not provided such a
hearing, the Court of Appeals enjoined petitioners from
“‘disclosing or disseminating to the publie, either in printed
or electronic form (a) the Registry or (b) Registry informa-
tion concerning [class members]’” and from “‘identifying
[them] as being included in the Registry.”” Ibid. The
Court of Appeals reasoned that the Connecticut law impli-
cated a “liberty interest” because of: (1) the law’s stigmatiza-
tion of respondent by “implying” that he is “currently dan-
gerous,” and (2) its imposition of “extensive and onerous”
registration obligations on respondent. Id., at 57. From
this liberty interest arose an obligation, in the Court of Ap-
peals’ view, to give respondent an opportunity to demon-
strate that he was not “likely to be currently dangerous.”
Id., at 62. We granted certiorari, 535 U. S. 1077 (2002).

In Paul v. Davis, 424 U. S. 693 (1976), we held that mere
injury to reputation, even if defamatory, does not constitute
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the deprivation of a liberty interest. Petitioners urge us to
reverse the Court of Appeals on the ground that, under Paul
v. Davis, respondent has failed to establish that petitioners
have deprived him of a liberty interest. We find it unneces-
sary to reach this question, however, because even assuming,
arguendo, that respondent has been deprived of a liberty
interest, due process does not entitle him to a hearing to
establish a fact that is not material under the Connecticut
statute.

In cases such as Wisconsin v. Constantineau, 400 U. S. 433
(1971), and Goss v. Lopez, 419 U. S. 565 (1975), we held that
due process required the government to accord the plaintiff
a hearing to prove or disprove a particular fact or set of
facts. But in each of these cases, the fact in question was
concededly relevant to the inquiry at hand. Here, however,
the fact that respondent seeks to prove—that he is not cur-
rently dangerous—is of no consequence under Connecticut’s
Megan’s Law. As the DPS Website explains, the law’s re-
quirements turn on an offender’s conviction alone—a fact
that a convicted offender has already had a procedurally
safeguarded opportunity to contest. 271 F. 3d, at 44 (“ ‘Indi-
viduals included within the registry are included solely by
virtue of their conviction record and state law’” (emphasis
added)). No other fact is relevant to the disclosure of reg-
istrants’ information. Conn. Gen. Stat. §§54-257, 54-258
(2001). Indeed, the disclaimer on the Website explicitly
states that respondent’s alleged nondangerousness simply
does not matter. 271 F. 3d, at 44 (“‘[DPS] has made no de-
termination that any individual included in the registry is
currently dangerous’”).

In short, even if respondent could prove that he is not
likely to be currently dangerous, Connecticut has decided
that the registry information of all sex offenders—currently
dangerous or not—must be publicly disclosed. Unless re-
spondent can show that that substantive rule of law is defec-
tive (by conflicting with a provision of the Constitution), any
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hearing on current dangerousness is a bootless exercise. It
may be that respondent’s claim is actually a substantive chal-
lenge to Connecticut’s statute “recast in ‘procedural due
process’ terms.” Reno v. Flores, 507 U. S. 292, 308 (1993).
Nonetheless, respondent expressly disavows any reliance on
the substantive component of the Fourteenth Amendment’s
protections, Brief for Respondents 44-45, and maintains, as
he did below, that his challenge is strictly a procedural one.
But States are not barred by principles of “procedural due
process” from drawing such classifications. Michael H. v.
Gerald D., 491 U. S. 110, 120 (1989) (plurality opinion) (em-
phasis in original). See also id., at 132 (STEVENS, J., concur-
ring in judgment). Such claims “must ultimately be ana-
lyzed” in terms of substantive, not procedural, due process.
Id., at 121. Because the question is not properly before us,
we express no opinion as to whether Connecticut’s Megan’s
Law violates principles of substantive due process.
Plaintiffs who assert a right to a hearing under the Due
Process Clause must show that the facts they seek to estab-
lish in that hearing are relevant under the statutory scheme.
Respondent cannot make that showing here. The judgment
of the Court of Appeals is therefore
Reversed.

JUSTICE SCALIA, concurring.

I join the Court’s opinion, and add that even if the require-
ments of Connecticut’s sex offender registration law impli-
cate a liberty interest of respondents, the categorical abroga-
tion of that liberty interest by a validly enacted statute
suffices to provide all the process that is “due”—just as a
state law providing that no one under the age of 16 may
operate a motor vehicle suffices to abrogate that liberty in-
terest. Absent a claim (which respondents have not made
here) that the liberty interest in question is so fundamental
as to implicate so-called “substantive” due process, a prop-
erly enacted law can eliminate it. That is ultimately why,
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as the Court’s opinion demonstrates, a convicted sex offender
has no more right to additional “process” enabling him to
establish that he is not dangerous than (in the analogous case
just suggested) a 15-year-old has a right to “process” en-
abling him to establish that he is a safe driver.

JUSTICE SOUTER, with whom JUSTICE GINSBURG joins,
concurring.

I join the Court’s opinion and agree with the observation
that today’s holding does not foreclose a claim that Connecti-
cut’s dissemination of registry information is actionable on a
substantive due process principle. To the extent that libel
might be at least a component of such a claim, our reference
to Connecticut’s disclaimer, ante, at 5, would not stand in the
way of a substantive due process plaintiff. I write sepa-
rately only to note that a substantive due process claim may
not be the only one still open to a test by those in the re-
spondents’ situation.

Connecticut allows certain sex offenders the possibility of
avoiding the registration and reporting obligations of the
statute. A court may exempt a convict from registration
altogether if his offense was unconsented sexual contact,
Conn. Gen. Stat. §54-251(c) (2001), or sexual intercourse
with a minor aged between 13 and 16 while the offender was
more than two years older than the minor, provided the of-
fender was under age 19 at the time of the offense, §54-
251(b). A court also has discretion to limit dissemination
of an offender’s registration information to law enforcement
purposes if necessary to protect the identity of a victim who
is related to the offender or, in the case of a sexual assault,
who is the offender’s spouse or cohabitor. §§54-255(a), (b).*

*To mitigate the retroactive effects of the statute, offenders in these
categories who were convicted between October 1, 1988, and June 30, 1999,
were allowed to petition a court for restricted dissemination of registry
information. §§54-255(c)(1)—(4). A similar petition was also available to
any offender who became subject to registration by virtue of a conviction
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Whether the decision is to exempt an offender from registra-
tion or to restrict publication of registry information, it must
rest on a finding that registration or public dissemination is
not required for public safety. §§54-251(b), 54-255(a), (b).
The State thus recognizes that some offenders within the
sweep of the publication requirement are not dangerous to
others in any way justifying special publicity on the Internet,
and the legislative decision to make courts responsible for
granting exemptions belies the State’s argument that courts
are unequipped to separate offenders who warrant special
publication from those who do not.

The line drawn by the legislature between offenders who
are sensibly considered eligible to seek discretionary relief
from the courts and those who are not is, like all legislative
choices affecting individual rights, open to challenge under
the Equal Protection Clause. See, e.g., 3 R. Rotunda & J.
Nowak, Treatise on Constitutional Law §17.6 (3d ed. 1999);
L. Tribe, American Constitutional Law § 16-34 (2d ed. 1988).
The refusal to allow even the possibility of relief to, say, a
19-year-old who has consensual intercourse with a minor
aged 16 is therefore a reviewable legislative determination.
Today’s case is no occasion to speak either to the possible
merits of such a challenge or the standard of scrutiny that
might be in order when considering it. I merely note that
the Court’s rejection of respondents’ procedural due process
claim does not immunize publication schemes like Connecti-
cut’s from an equal protection challenge.

[For opinion of JUSTICE STEVENS concurring in the judg-
ment, see post, p. 110.]

prior to October 1, 1998, if he was not incarcerated for the offense, had
not been subsequently convicted of a registrable offense, and had properly
registered under the law. §54-255(c)(5).
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EWING ». CALIFORNIA

CERTIORARI TO THE COURT OF APPEAL OF CALIFORNIA, SEC-
OND APPELLATE DISTRICT

No. 01-6978. Argued November 5, 2002—Decided March 5, 2003

Under California’s three strikes law, a defendant who is convicted of a
felony and has previously been convicted of two or more serious or vio-
lent felonies must receive an indeterminate life imprisonment term.
Such a defendant becomes eligible for parole on a date calculated by
reference to a minimum term, which, in this case, is 25 years. While
on parole, petitioner Ewing was convicted of felony grand theft for steal-
ing three golf clubs, worth $399 apiece. As required by the three
strikes law, the prosecutor formally alleged, and the trial court found,
that Ewing had been convicted previously of four serious or violent
felonies. In sentencing him to 25 years to life, the court refused to
exercise its discretion to reduce the conviction to a misdemeanor—under
a state law that permits certain offenses, known as “wobblers,” to be
classified as either misdemeanors or felonies—or to dismiss the allega-
tions of some or all of his prior relevant convictions. The State Court
of Appeal affirmed. Relying on Rummel v. Estelle, 445 U. S. 263, it
rejected Ewing’s claim that his sentence was grossly disproportionate
under the Eighth Amendment and reasoned that enhanced sentences
under the three strikes law served the State’s legitimate goal of deter-
ring and incapacitating repeat offenders. The State Supreme Court
denied review.

Held: The judgment is affirmed.

Affirmed.

JUsTICE O’CONNOR, joined by THE CHIEF JUSTICE and JUSTICE KEN-
NEDY, concluded that Ewing’s sentence is not grossly disproportionate
and therefore does not violate the Eighth Amendment’s prohibition on
cruel and unusual punishments. Pp. 20-31.

(@) The Eighth Amendment has a “narrow proportionality principle”
that “applies to noncapital sentences.” Harmelin v. Michigan, 501
U. S. 957, 996-997 (KENNEDY, J., concurring in part and concurring in
judgment). The Amendment’s application in this context is guided by
the principles distilled in JUSTICE KENNEDY’s concurrence in Harmelin:
“[TThe primacy of the legislature, the variety of legitimate penological
schemes, the nature of our federal system, and the requirement that
proportionality review be guided by objective factors” inform the final
principle that the “Eighth Amendment does not require strict propor-
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tionality between crime and sentence [but] forbids only extreme sen-
tences that are ‘grossly disproportionate’ to the crime.” Id., at 1001.
Pp. 20-24.

(b) State legislatures enacting three strikes laws made a deliberate
policy choice that individuals who have repeatedly engaged in serious
or violent criminal behavior, and whose conduct has not been deterred
by more conventional punishment approaches, must be isolated from so-
ciety to protect the public safety. Though these laws are relatively
new, this Court has a longstanding tradition of deferring to state legisla-
tures in making and implementing such important policy decisions.
The Constitution “does not mandate adoption of any one penological
theory,” 501 U. S., at 999, and nothing in the Eighth Amendment prohib-
its California from choosing to incapacitate criminals who have already
been convicted of at least one serious or violent crime. Recidivism has
long been recognized as a legitimate basis for increased punishment and
is a serious public safety concern in California and the Nation. Any
criticism of the law is appropriately directed at the legislature, which is
primarily responsible for making the policy choices underlying any
criminal sentencing scheme. Pp. 24-28.

(¢) In examining Ewing’s claim that his sentence is grossly dispropor-
tionate, the gravity of the offense must be compared to the harshness
of the penalty. Even standing alone, his grand theft should not be
taken lightly. The California Supreme Court has noted that crime’s
seriousness in the context of proportionality review; that it is a “wob-
bler” is of no moment, for it remains a felony unless the trial court
imposes a misdemeanor sentence. The trial judge justifiably exercised
her discretion not to extend lenient treatment given Ewing’s long crimi-
nal history. In weighing the offense’s gravity, both his current felony
and his long history of felony recidivism must be placed on the scales.
Any other approach would not accord proper deference to the policy
judgments that find expression in the legislature’s choice of sanctions.
Ewing’s sentence is justified by the State’s public-safety interest in inca-
pacitating and deterring recidivist felons, and amply supported by his
own long, serious criminal record. He has been convicted of numerous
offenses, served nine separate prison terms, and committed most of his
crimes while on probation or parole. His prior strikes were serious
felonies including robbery and residential burglary. Though long, his
current sentence reflects a rational legislative judgment that is entitled
to deference. Pp. 28-31.

JUSTICE SCALIA agreed that petitioner’s sentence does not violate the
Eighth Amendment’s prohibition against cruel and unusual punish-
ments, but on the ground that that prohibition was aimed at exclud-
ing only certain modes of punishment. This case demonstrates why
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a proportionality principle cannot be intelligently applied, and why
Solem v. Helm, 463 U. S. 277, should not be given stare decisis effect.
Pp. 31-32.

JUSTICE THOMAS concluded that petitioner’s sentence does not violate
the Eighth Amendment’s prohibition against cruel and unusual punish-
ments because the Amendment contains no proportionality principle.
P. 32.

(O’CONNOR, J., announced the judgment of the Court and delivered an
opinion, in which REHNQUIST, C. J., and KENNEDY, J., joined. SCALIA, J.,
post, p. 31, and THOMAS, J., post, p. 32, filed opinions concurring in the
judgment. STEVENS, J, filed a dissenting opinion, in which SOUTER,
GINSBURG, and BREYER, JJ., joined, post, p. 32. BREYER, J,, filed a dis-
senting opinion, in which STEVENS, SOUTER, and GINSBURG, JJ., joined,
post, p. 35.

Quin Denvir, by appointment of the Court, 535 U. S. 1076,
argued the cause for petitioner. With him on the briefs
were David M. Porter, Karyn H. Bucur, and Mark E.
Haddad.

Donald E. De Nicola, Deputy Attorney General of Califor-
nia, argued the cause for respondent. With him on the brief
were Bill Lockyer, Attorney General, Manuel M. Medeiros,
State Solicitor General, Robert R. Anderson, Chief Assistant
Attorney General, Pamela C. Homanaka, Senior Assistant
Attorney General, and Jaime L. Fuster, Kristofer S. Jorstad,
and David C. Cook, Deputy Attorneys General.

Assistant Attorney General Chertoff argued the cause for
the United States as amicus curiae urging affirmance.
With him on the brief were Solicitor General Olson, Deputy
Solicitor General Dreeben, John P. Elwood, and Joel M.
Gershowitz.*

*Donald M. Falk, Andrew H. Schapiro, and Mary Price filed a brief for
Families Against Mandatory Minimums as amicus curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the State of
Alabama et al. by William H. Pryor, Jr., Attorney General of Alabama,
Nathan A. Forrester, Solicitor General, and Michael B. Billingsley, Dep-
uty Solicitor General, and by the Attorneys General for their respective
States as follows: Steve Carter of Indiana, Don Stenberg of Nebraska,
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JUSTICE O’CONNOR announced the judgment of the Court
and delivered an opinion, in which THE CHIEF JUSTICE and
JUSTICE KENNEDY join.

In this case, we decide whether the Eighth Amendment
prohibits the State of California from sentencing a repeat
felon to a prison term of 25 years to life under the State’s
“Three Strikes and You’re Out” law.

I
A

California’s three strikes law reflects a shift in the State’s
sentencing policies toward incapacitating and deterring re-
peat offenders who threaten the public safety. The law was
designed “to ensure longer prison sentences and greater
punishment for those who commit a felony and have been
previously convicted of serious and/or violent felony of-
fenses.” Cal. Penal Code Ann. §667(b) (West 1999). On
March 3, 1993, California Assemblymen Bill Jones and Jim
Costa introduced Assembly Bill 971, the legislative version
of what would later become the three strikes law. The As-
sembly Committee on Public Safety defeated the bill only
weeks later. Public outrage over the defeat sparked a voter
initiative to add Proposition 184, based loosely on the bill, to
the ballot in the November 1994 general election.

On October 1, 1993, while Proposition 184 was circulat-
ing, 12-year-old Polly Klaas was kidnaped from her home in
Petaluma, California. Her admitted Kkiller, Richard Allen
Davis, had a long criminal history that included two prior
kidnaping convictions. Davis had served only half of his

W. A. Drew Edmondson of Oklahoma, Hardy Myers of Oregon, John
Cornyn of Texas, Mark L. Shurtleff of Utah, Christine O. Gregoire of
Washington, and Hoke MacMillan of Wyoming; and for the Criminal Jus-
tice Legal Foundation et al. by Kent S. Scheidegger and Charles L.
Hobson.

Dennis L. Stout and Grover D. Merritt filed a brief for the California
District Attorneys Association as amicus curiae.



Cite as: 538 U. S. 11 (2003) 15

Opinion of O’CONNOR, J.

most recent sentence (16 years for kidnaping, assault, and
burglary). Had Davis served his entire sentence, he would
still have been in prison on the day that Polly Klaas was
kidnaped.

Polly Klaas’ murder galvanized support for the three
strikes initiative. Within days, Proposition 184 was on its
way to becoming the fastest qualifying initiative in Califor-
nia history. On January 3, 1994, the sponsors of Assembly
Bill 971 resubmitted an amended version of the bill that con-
formed to Proposition 184. On January 31, 1994, Assembly
Bill 971 passed the Assembly by a 63 to 9 margin. The Sen-
ate passed it by a 29 to 7 margin on March 3, 1994. Gover-
nor Pete Wilson signed the bill into law on March 7, 1994.
California voters approved Proposition 184 by a margin of
72 to 28 percent on November 8, 1994.

California thus became the second State to enact a three
strikes law. In November 1993, the voters of Washington
State approved their own three strikes law, Initiative 593,
by a margin of 3 to 1. U. S. Dept. of Justice, National In-
stitute of Justice, J. Clark, J. Austin, & D. Henry, “Three
Strikes and You're Out”: A Review of State Legislation 1
(Sept. 1997) (hereinafter Review of State Legislation). Be-
tween 1993 and 1995, 24 States and the Federal Government
enacted three strikes laws. Ibid. Though the three strikes
laws vary from State to State, they share a common goal of
protecting the public safety by providing lengthy prison
terms for habitual felons.

B

California’s current three strikes law consists of two virtu-
ally identical statutory schemes “designed to increase the
prison terms of repeat felons.” People v. Superior Court of
San Diego Cty. ex rel. Romero, 13 Cal. 4th 497, 504, 917 P. 2d
628, 630 (1996) (Romero). When a defendant is convicted of
a felony, and he has previously been convicted of one or more
prior felonies defined as “serious” or “violent” in Cal. Penal
Code Ann. §§667.5 and 1192.7 (West Supp. 2002), sentencing
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is conducted pursuant to the three strikes law. Prior con-
victions must be alleged in the charging document, and the
defendant has a right to a jury determination that the prose-
cution has proved the prior convictions beyond a reasonable
doubt. §1025; §1158 (West 1985).

If the defendant has one prior “serious” or “violent”
felony conviction, he must be sentenced to “twice the term
otherwise provided as punishment for the current felony
conviction.” §667(e)(1) (West 1999); §1170.12(c)(1) (West
Supp. 2002). If the defendant has two or more prior “seri-
ous” or “violent” felony convictions, he must receive “an in-
determinate term of life imprisonment.” §667(e)(2)(A)
(West 1999); §1170.12(c)(2)(A) (West Supp. 2002). Defend-
ants sentenced to life under the three strikes law become
eligible for parole on a date calculated by reference to
a “minimum term,” which is the greater of (a) three times
the term otherwise provided for the current conviction,
(b) 25 years, or (c) the term determined by the court
pursuant to §1170 for the underlying conviction, includ-
ing any enhancements. §$667(e)(2)(A)(1)->ii) (West 1999);
§§1170.12(c)(2)(A)(1)—(iii) (West Supp. 2002).

Under California law, certain offenses may be classified as
either felonies or misdemeanors. These crimes are known
as “wobblers.” Some crimes that would otherwise be mis-
demeanors become “wobblers” because of the defendant’s
prior record. For example, petty theft, a misdemeanor, be-
comes a “wobbler” when the defendant has previously
served a prison term for committing specified theft-related
crimes. §490 (West 1999); §666 (West Supp. 2002). Other
crimes, such as grand theft, are “wobblers” regardless of the
defendant’s prior record. See §489(b) (West 1999). Both
types of “wobblers” are triggering offenses under the three
strikes law only when they are treated as felonies. Under
California law, a “wobbler” is presumptively a felony and
“remains a felony except when the discretion is actually ex-
ercised” to make the crime a misdemeanor. People v. Wil-

¢
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liams, 27 Cal. 2d 220, 229, 163 P. 2d 692, 696 (1945) (emphasis
deleted and internal quotation marks omitted).

In California, prosecutors may exercise their discretion to
charge a “wobbler” as either a felony or a misdemeanor.
Likewise, California trial courts have discretion to reduce
a “wobbler” charged as a felony to a misdemeanor either
before preliminary examination or at sentencing to avoid
imposing a three strikes sentence. Cal. Penal Code Ann.
§§ 17(b)(5), 17(b)(1) (West 1999); People v. Superior Court of
Los Angeles Cty. ex rel. Alvarez, 14 Cal. 4th 968, 978, 928
P. 2d 1171, 1177-1178 (1997). In exercising this discretion,
the court may consider “those factors that direct similar sen-
tencing decisions,” such as “the nature and circumstances of
the offense, the defendant’s appreciation of and attitude to-
ward the offense, . . . [and] the general objectives of sentenc-
ing.” Ibid. (internal quotation marks and citations omitted).

California trial courts can also vacate allegations of prior
“serious” or “violent” felony convictions, either on motion by
the prosecution or sua sponte. Romero, supra, at 529-530,
917 P. 2d, at 647-648. In ruling whether to vacate allega-
tions of prior felony convictions, courts consider whether, “in
light of the nature and circumstances of [the defendant’s]
present felonies and prior serious and/or violent felony
convictions, and the particulars of his background, character,
and prospects, the defendant may be deemed outside the
[three strikes’] scheme’s spirit, in whole or in part.” People
v. Williams, 17 Cal. 4th 148, 161, 948 P. 2d 429, 437
(1998). Thus, trial courts may avoid imposing a three
strikes sentence in two ways: first, by reducing “wobblers”
to misdemeanors (which do not qualify as triggering of-
fenses), and second, by vacating allegations of prior “serious”
or “violent” felony convictions.

C

On parole from a 9-year prison term, petitioner Gary
Ewing walked into the pro shop of the El Segundo Golf
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Course in Los Angeles County on March 12, 2000. He
walked out with three golf clubs, priced at $399 apiece, con-
cealed in his pants leg. A shop employee, whose suspicions
were aroused when he observed Ewing limp out of the pro
shop, telephoned the police. The police apprehended Ewing
in the parking lot.

Ewing is no stranger to the criminal justice system. In
1984, at the age of 22, he pleaded guilty to theft. The court
sentenced him to six months in jail (suspended), three years’
probation, and a $300 fine. In 1988, he was convicted of fel-
ony grand theft auto and sentenced to one year in jail and
three years’ probation. After Ewing completed probation,
however, the sentencing court reduced the crime to a mis-
demeanor, permitted Ewing to withdraw his guilty plea, and
dismissed the case. In 1990, he was convicted of petty theft
with a prior and sentenced to 60 days in the county jail and
three years’ probation. In 1992, Ewing was convicted of
battery and sentenced to 30 days in the county jail and two
years’ summary probation. One month later, he was con-
victed of theft and sentenced to 10 days in the county jail
and 12 months’ probation. In January 1993, Ewing was con-
victed of burglary and sentenced to 60 days in the county
jail and one year’s summary probation. In February 1993,
he was convicted of possessing drug paraphernalia and sen-
tenced to six months in the county jail and three years’ pro-
bation. In July 1993, he was convicted of appropriating lost
property and sentenced to 10 days in the county jail and
two years’ summary probation. In September 1993, he was
convicted of unlawfully possessing a firearm and trespassing
and sentenced to 30 days in the county jail and one year’s
probation.

In October and November 1993, Ewing committed three
burglaries and one robbery at a Long Beach, California,
apartment complex over a 5-week period. He awakened one
of his victims, asleep on her living room sofa, as he tried to
disconnect her video cassette recorder from the television in
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that room. When she screamed, Ewing ran out the front
door. On another occasion, Ewing accosted a victim in the
mailroom of the apartment complex. Ewing claimed to have
a gun and ordered the victim to hand over his wallet. When
the victim resisted, Ewing produced a knife and forced the
victim back to the apartment itself. While Ewing rifled
through the bedroom, the victim fled the apartment scream-
ing for help. Ewing absconded with the victim’s money and
credit cards.

On December 9, 1993, Ewing was arrested on the premises
of the apartment complex for trespassing and lying to a
police officer. The knife used in the robbery and a glass
cocaine pipe were later found in the back seat of the patrol
car used to transport Ewing to the police station. A jury
convicted Ewing of first-degree robbery and three counts of
residential burglary. Sentenced to nine years and eight
months in prison, Ewing was paroled in 1999.

Only 10 months later, Ewing stole the golf clubs at issue
in this case. He was charged with, and ultimately convicted
of, one count of felony grand theft of personal property in
excess of $400. See Cal. Penal Code Ann. §484 (West Supp.
2002); §489 (West 1999). As required by the three strikes
law, the prosecutor formally alleged, and the trial court later
found, that Ewing had been convicted previously of four seri-
ous or violent felonies for the three burglaries and the rob-
bery in the Long Beach apartment complex. See §667(g)
(West 1999); §1170.12(e) (West Supp. 2002).

At the sentencing hearing, Ewing asked the court to re-
duce the conviction for grand theft, a “wobbler” under Cali-
fornia law, to a misdemeanor so as to avoid a three strikes
sentence. See §817(b), 667(d)(1) (West 1999); § 1170.12(b)(1)
(West Supp. 2002). Ewing also asked the trial court to exer-
cise its discretion to dismiss the allegations of some or all
of his prior serious or violent felony convictions, again for
purposes of avoiding a three strikes sentence. See Romero,
13 Cal. 4th, at 529-531, 917 P. 2d, at 647-648. Before sen-
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tencing Ewing, the trial court took note of his entire criminal
history, including the fact that he was on parole when he
committed his latest offense. The court also heard argu-
ments from defense counsel and a plea from Ewing himself.

In the end, the trial judge determined that the grand theft
should remain a felony. The court also ruled that the four
prior strikes for the three burglaries and the robbery in
Long Beach should stand. As a newly convicted felon with
two or more “serious” or “violent” felony convictions in his
past, Ewing was sentenced under the three strikes law to 25
years to life.

The California Court of Appeal affirmed in an unpublished
opinion. No. B143745 (Apr. 25, 2001). Relying on our deci-
sion in Rummel v. Estelle, 445 U. S. 263 (1980), the court
rejected Ewing’s claim that his sentence was grossly dispro-
portionate under the Kighth Amendment. Enhanced sen-
tences under recidivist statutes like the three strikes law,
the court reasoned, serve the “legitimate goal” of deterring
and incapacitating repeat offenders. The Supreme Court
of California denied Ewing’s petition for review, and we
granted certiorari, 535 U. S. 969 (2002). We now affirm.

II
A

The Eighth Amendment, which forbids cruel and unusual
punishments, contains a “narrow proportionality principle”
that “applies to noncapital sentences.” Harmelin v. Michi-
gan, 501 U. S. 957, 996-997 (1991) (KENNEDY, J., concurring
in part and concurring in judgment); cf. Weems v. United
States, 217 U. S. 349, 371 (1910); Robinson v. California, 370
U. S. 660, 667 (1962) (applying the Eighth Amendment to the
States via the Fourteenth Amendment). We have most re-
cently addressed the proportionality principle as applied to
terms of years in a series of cases beginning with Rummel
v. Estelle, supra.
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In Rummel, we held that it did not violate the Eighth
Amendment for a State to sentence a three-time offender to
life in prison with the possibility of parole. Id., at 284-285.
Like Ewing, Rummel was sentenced to a lengthy prison term
under a recidivism statute. Rummel’s two prior offenses
were a 1964 felony for “fraudulent use of a credit card to
obtain $80 worth of goods or services,” and a 1969 felony
conviction for “passing a forged check in the amount of
$28.36.” Id., at 265. His triggering offense was a convie-
tion for felony theft—“obtaining $120.75 by false pretenses.”
Id., at 266.

This Court ruled that “[h]aving twice imprisoned him for
felonies, Texas was entitled to place upon Rummel the onus
of one who is simply unable to bring his conduct within the
social norms prescribed by the criminal law of the State.”
Id., at 284. The recidivism statute “is nothing more than a
societal decision that when such a person commits yet an-
other felony, he should be subjected to the admittedly seri-
ous penalty of incarceration for life, subject only to the
State’s judgment as to whether to grant him parole.” Id.,
at 278. We noted that this Court “has on occasion stated
that the Eighth Amendment prohibits imposition of a sen-
tence that is grossly disproportionate to the severity of the
crime.” Id., at 271. But “[oJutside the context of capital
punishment, successful challenges to the proportionality of
particular sentences have been exceedingly rare.” Id., at
272,  Although we stated that the proportionality principle
“would . . . come into play in the extreme example . . . if a
legislature made overtime parking a felony punishable by
life imprisonment,” id., at 274, n. 11, we held that “the man-
datory life sentence imposed upon this petitioner does not
constitute cruel and unusual punishment under the Eighth
and Fourteenth Amendments,” id., at 285.

In Hutto v. Davis, 454 U. S. 370 (1982) (per curiam,), the
defendant was sentenced to two consecutive terms of 20
years in prison for possession with intent to distribute nine
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ounces of marijuana and distribution of marijuana. We held
that such a sentence was constitutional: “In short, Rummel
stands for the proposition that federal courts should be reluc-
tant to review legislatively mandated terms of imprison-
ment, and that successful challenges to the proportionality
of particular sentences should be exceedingly rare.” Id., at
374 (citations and internal quotation marks omitted).

Three years after Rummel, in Solem v. Helm, 463 U. S.
277, 279 (1983), we held that the Eighth Amendment prohib-
ited “a life sentence without possibility of parole for a sev-
enth nonviolent felony.” The triggering offense in Solem
was “uttering a ‘no account’ check for $100.” Id., at 281.
We specifically stated that the Eighth Amendment’s ban on
cruel and unusual punishments “prohibits . . . sentences that
are disproportionate to the crime committed,” and that the
“constitutional principle of proportionality has been recog-
nized explicitly in this Court for almost a century.” Id., at
284, 286. The Solem Court then explained that three fac-
tors may be relevant to a determination of whether a sen-
tence is so disproportionate that it violates the Kighth
Amendment: “(i) the gravity of the offense and the harshness
of the penalty; (ii) the sentences imposed on other criminals
in the same jurisdiction; and (iii) the sentences imposed for
commission of the same crime in other jurisdictions.” Id.,
at 292.

Applying these factors in Solem, we struck down the de-
fendant’s sentence of life without parole. We specifically
noted the contrast between that sentence and the sentence
in Rummel, pursuant to which the defendant was eligible for
parole. 463 U. S., at 297; see also id., at 300 (“[T]he South
Dakota commutation system is fundamentally different from
the parole system that was before us in Rummel”). Indeed,
we explicitly declined to overrule Rummel: “[O]ur conclusion
today is not inconsistent with Rummel v. Estelle.” 463
U. S., at 303, n. 32; see also id., at 288, n. 13 (“[OJur decision
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is entirely consistent with this Court’s prior cases—including
Rummel v. Estelle”).

Eight years after Solem, we grappled with the proportion-
ality issue again in Harmelin. Harmelin was not a recidi-
vism case, but rather involved a first-time offender convicted
of possessing 672 grams of cocaine. He was sentenced to
life in prison without possibility of parole. A majority of
the Court rejected Harmelin’s claim that his sentence was
so grossly disproportionate that it violated the KEighth
Amendment. The Court, however, could not agree on why
his proportionality argument failed. JUSTICE SCALIA,
joined by THE CHIEF JUSTICE, wrote that the proportional-
ity principle was “an aspect of our death penalty jurispru-
dence, rather than a generalizable aspect of Eighth Amend-
ment law.” 501 U. S. at 994. He would thus have declined
to apply gross disproportionality principles except in review-
ing capital sentences. Ibid.

JUSTICE KENNEDY, joined by two other Members of the
Court, concurred in part and concurred in the judgment.
JUSTICE KENNEDY specifically recognized that “[t]he Eighth
Amendment proportionality principle also applies to noncap-
ital sentences.” Id., at 997. He then identified four prin-
ciples of proportionality review—“the primacy of the legis-
lature, the variety of legitimate penological schemes, the
nature of our federal system, and the requirement that pro-
portionality review be guided by objective factors”—that
“inform the final one: The Eighth Amendment does not re-
quire strict proportionality between crime and sentence.
Rather, it forbids only extreme sentences that are ‘grossly
disproportionate’ to the crime.” Id., at 1001 (citing Solem,
supra, at 288). JUSTICE KENNEDY'’s concurrence also stated
that Solem “did not mandate” comparative analysis “within
and between jurisdictions.” 501 U. S., at 1004-1005.

The proportionality principles in our cases distilled in JUS-
TICE KENNEDY’s concurrence guide our application of the
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Eighth Amendment in the new context that we are called
upon to consider.
B

For many years, most States have had laws providing for
enhanced sentencing of repeat offenders. See, e.g., U.S.
Dept. of Justice, Bureau of Justice Assistance, National As-
sessment of Structured Sentencing (1996). Yet between
1993 and 1995, three strikes laws effected a sea change in
criminal sentencing throughout the Nation.! These laws re-
sponded to widespread public concerns about crime by tar-
geting the class of offenders who pose the greatest threat to
public safety: career criminals. As one of the chief archi-
tects of California’s three strikes law has explained: “Three
Strikes was intended to go beyond simply making sentences
tougher. It was intended to be a focused effort to create a
sentencing policy that would use the judicial system to re-
duce serious and violent crime.” Ardaiz, California’s Three
Strikes Law: History, Expectations, Consequences, 32 Mc-
George L. Rev. 1, 12 (2000) (hereinafter Ardaiz).

Throughout the States, legislatures enacting three strikes
laws made a deliberate policy choice that individuals who
have repeatedly engaged in serious or violent criminal be-
havior, and whose conduct has not been deterred by more
conventional approaches to punishment, must be isolated
from society in order to protect the public safety. Though
three strikes laws may be relatively new, our tradition of
deferring to state legislatures in making and implementing
such important policy decisions is longstanding. Weems,
217 U. S, at 379; Gore v. United States, 357 U. S. 386, 393

1Tt is hardly surprising that the statistics relied upon by JUSTICE
BREYER show that prior to the enactment of the three strikes law, “no
one like Ewing could have served more than 10 years in prison.” Post,
at 43 (dissenting opinion) (emphasis added). Profound disappointment
with the perceived lenity of criminal sentencing (especially for repeat fel-
ons) led to passage of three strikes laws in the first place. See, e. g., Re-
view of State Legislation 1.
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(1958); Payne v. Tennessee, 501 U. S. 808, 824 (1991); Rum-
mel, 445 U. S., at 274; Solem, 463 U. S., at 290; Harmelin,
501 U. S., at 998 (KENNEDY, J., concurring in part and concur-
ring in judgment).

Our traditional deference to legislative policy choices finds
a corollary in the principle that the Constitution “does not
mandate adoption of any one penological theory.” Id., at 999
(KENNEDY, J., concurring in part and concurring in judg-
ment). A sentence can have a variety of justifications, such
as incapacitation, deterrence, retribution, or rehabilitation.
See 1 W. LaFave & A. Scott, Substantive Criminal Law § 1.5,
pp. 30-36 (1986) (explaining theories of punishment). Some
or all of these justifications may play a role in a State’s
sentencing scheme. Selecting the sentencing rationales is
generally a policy choice to be made by state legislatures,
not federal courts.

When the California Legislature enacted the three strikes
law, it made a judgment that protecting the public safety
requires incapacitating criminals who have already been con-
victed of at least one serious or violent crime. Nothing in
the Eighth Amendment prohibits California from making
that choice. To the contrary, our cases establish that
“States have a valid interest in deterring and segregating
habitual criminals.” Parke v. Raley, 506 U. S. 20, 27 (1992);
Oyler v. Boles, 368 U. S. 448, 451 (1962) (“[T]he constitution-
ality of the practice of inflicting severer criminal penalties
upon habitual offenders is no longer open to serious chal-
lenge”). Recidivism has long been recognized as a legiti-
mate basis for increased punishment. See Almendarez-
Torres v. United States, 523 U. S. 224, 230 (1998) (recidivism
“is as typical a sentencing factor as one might imagine”);
Witte v. United States, 515 U. S. 389, 400 (1995) (“In repeat-
edly upholding such recidivism statutes, we have rejected
double jeopardy challenges because the enhanced punish-
ment imposed for the later offense . . . [is] ‘a stiffened penalty
for the latest crime, which is considered to be an aggravated
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offense because a repetitive one’” (quoting Gryger v. Burke,
334 U. S. 728, 732 (1948))).

California’s justification is no pretext. Recidivism is a se-
rious public safety concern in California and throughout the
Nation. According to a recent report, approximately 67 per-
cent of former inmates released from state prisons were
charged with at least one “serious” new crime within three
years of their release. See U.S. Dept. of Justice, Bureau
of Justice Statistics, P. Langan & D. Levin, Special Report:
Recidivism of Prisoners Released in 1994, p. 1 (June 2002).
In particular, released property offenders like Ewing had
higher recidivism rates than those released after committing
violent, drug, or public-order offenses. Id., at 8. Approxi-
mately 73 percent of the property offenders released in 1994
were arrested again within three years, compared to approx-
imately 61 percent of the violent offenders, 62 percent of the
public-order offenders, and 66 percent of the drug offend-
ers. Ibid.

In 1996, when the Sacramento Bee studied 233 three
strikes offenders in California, it found that they had an ag-
gregate of 1,165 prior felony convictions, an average of 5
apiece. See Furillo, Three Strikes—The Verdict: Most Of-
fenders Have Long Criminal Histories, Sacramento Bee,
Mar. 31, 1996, p. A1. The prior convictions included 322 rob-
beries and 262 burglaries. Ibid. About 84 percent of the
233 three strikes offenders had been convicted of at least one
violent crime. Ibid. In all, they were responsible for 17
homicides, 7 attempted slayings, and 91 sexual assaults and
child molestations. Ibid. The Sacramento Bee concluded,
based on its investigation, that “[iln the vast majority of the
cases, regardless of the third strike, the [three strikes] law
is snaring [the] long-term habitual offenders with multiple
felony convictions . ...” Ibid.

The State’s interest in deterring crime also lends some
support to the three strikes law. We have long viewed both
incapacitation and deterrence as rationales for recidivism
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statutes: “[A] recidivist statute[’s] . . . primary goals are to
deter repeat offenders and, at some point in the life of one
who repeatedly commits criminal offenses serious enough to
be punished as felonies, to segregate that person from the
rest of society for an extended period of time.” Rummel,
supra, at 284. Four years after the passage of California’s
three strikes law, the recidivism rate of parolees returned to
prison for the commission of a new crime dropped by nearly
25 percent. California Dept. of Justice, Office of the Attor-
ney General, “Three Strikes and You're Out”—Its Impact on
the California Criminal Justice System After Four Years,
p- 10 (1998). Even more dramatically:

“An unintended but positive consequence of ‘Three
Strikes’ has been the impact on parolees leaving the
state. More California parolees are now leaving the
state than parolees from other jurisdictions entering
California. This striking turnaround started in 1994.
It was the first time more parolees left the state than
entered since 1976. This trend has continued and in
1997 more than 1,000 net parolees left California.”
Ibid.

See also Janiskee & Erler, Crime, Punishment, and Romero:
An Analysis of the Case Against California’s Three Strikes
Law, 39 Duquesne L. Rev. 43, 45-46 (2000) (“Prosecutors in
Los Angeles routinely report that ‘felons tell them they are
moving out of the state because they fear getting a second
or third strike for a nonviolent offense’” (quoting Sanchez,
A Movement Builds Against “Three Strikes” Law, Washing-
ton Post, Feb. 18, 2000, p. A3)).

To be sure, California’s three strikes law has sparked con-
troversy. Critics have doubted the law’s wisdom, cost-
efficiency, and effectiveness in reaching its goals. See, e. g.,
Zimring, Hawkins, & Kamin, Punishment and Democracy:
Three Strikes and You're Out in California (2001); Vitiello,
Three Strikes: Can We Return to Rationality? 87 J. Crim.
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L. & C. 395, 423 (1997). This criticism is appropriately di-
rected at the legislature, which has primary responsibility
for making the difficult policy choices that underlie any crim-
inal sentencing scheme. We do not sit as a “superlegisla-
ture” to second-guess these policy choices. It is enough that
the State of California has a reasonable basis for believing
that dramatically enhanced sentences for habitual felons “ad-
vance[s] the goals of [its] eriminal justice system in any sub-
stantial way.” See Solem, 463 U. S., at 297, n. 22.

III

Against this backdrop, we consider Ewing’s claim that his
three strikes sentence of 25 years to life is unconstitutionally
disproportionate to his offense of “shoplifting three golf
clubs.” Brief for Petitioner 6. We first address the gravity
of the offense compared to the harshness of the penalty. At
the threshold, we note that Ewing incorrectly frames the
issue. The gravity of his offense was not merely “shop-
lifting three golf clubs.” Rather, Ewing was convicted of
felony grand theft for stealing nearly $1,200 worth of mer-
chandise after previously having been convicted of at least
two “violent” or “serious” felonies. KEven standing alone,
Ewing’s theft should not be taken lightly. His crime was
certainly not “one of the most passive felonies a person could
commit.” Solem, supra, at 296 (internal quotation marks
omitted). To the contrary, the Supreme Court of California
has noted the “seriousness” of grand theft in the context of
proportionality review. See In re Lynch, 8 Cal. 3d 410, 432,
n. 20, 503 P. 2d 921, 936, n. 20 (1972). Theft of $1,200 in
property is a felony under federal law, 18 U. S. C. §641, and
in the vast majority of States. See App. B to Brief for
Petitioner 21a.

That grand theft is a “wobbler” under California law is
of no moment. Though California courts have discretion to
reduce a felony grand theft charge to a misdemeanor, it re-
mains a felony for all purposes “unless and until the trial
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court imposes a misdemeanor sentence.” In re Anderson,
69 Cal. 2d 613, 626, 447 P. 2d 117, 126 (1968) (Tobriner, J.,
concurring); see generally 1 B. Witkin & N. Epstein, Califor-
nia Criminal Law §73 (3d ed. 2000). “The purpose of the
trial judge’s sentencing discretion” to downgrade certain fel-
onies is to “impose a misdemeanor sentence in those cases in
which the rehabilitation of the convicted defendant either
does not require, or would be adversely affected by, incar-
ceration in a state prison as a felon.” Anderson, supra, at
664—665, 447 P. 2d, at 152 (Tobriner, J., concurring). Under
California law, the reduction is not based on the notion that
a “wobbler” is “conceptually a misdemeanor.” Necochea V.
Superior Court, 23 Cal. App. 3d 1012, 1016, 100 Cal. Rptr.
693, 695 (1972). Rather, it is “intended to extend misde-
meanant treatment to a potential felon.” Ibid. In Ewing’s
case, however, the trial judge justifiably exercised her dis-
cretion not to extend such lenient treatment given Ewing’s
long criminal history.

In weighing the gravity of Ewing’s offense, we must place
on the scales not only his current felony, but also his long
history of felony recidivism. Any other approach would fail
to accord proper deference to the policy judgments that find
expression in the legislature’s choice of sanctions. In impos-
ing a three strikes sentence, the State’s interest is not
merely punishing the offense of conviction, or the “trigger-
ing” offense: “[I]t is in addition the interest . . . in dealing in
a harsher manner with those who by repeated criminal acts
have shown that they are simply incapable of conforming to
the norms of society as established by its criminal law.”
Rummel, 445 U. S., at 276; Solem, supra, at 296. To give
full effect to the State’s choice of this legitimate penological
goal, our proportionality review of Ewing’s sentence must
take that goal into account.

Ewing’s sentence is justified by the State’s public-safety
interest in incapacitating and deterring recidivist felons, and
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amply supported by his own long, serious criminal record.?
Ewing has been convicted of numerous misdemeanor and fel-
ony offenses, served nine separate terms of incarceration,
and committed most of his crimes while on probation or pa-
role. His prior “strikes” were serious felonies including
robbery and three residential burglaries. To be sure, Ew-
ing’s sentence is a long one. But it reflects a rational legis-
lative judgment, entitled to deference, that offenders who
have committed serious or violent felonies and who continue
to commit felonies must be incapacitated. The State of Cali-
fornia “was entitled to place upon [Ewing] the onus of one
who is simply unable to bring his conduct within the social
norms prescribed by the criminal law of the State.” Rum-
mel, supra, at 284. Ewing’s is not “the rare case in which
a threshold comparison of the crime committed and the sen-
tence imposed leads to an inference of gross disproportion-
ality.” Harmelin, 501 U. S., at 1005 (KENNEDY, J., concur-
ring in part and concurring in judgment).

We hold that Ewing’s sentence of 25 years to life in prison,
imposed for the offense of felony grand theft under the three
strikes law, is not grossly disproportionate and therefore
does not violate the Eighth Amendment’s prohibition on

2JUSTICE BREYER argues that including Ewing’s grand theft as a trig-
gering offense cannot be justified on “property-crime-related incapacita-
tion grounds” because such crimes do not count as prior strikes. Post,
at 51. But the State’s interest in dealing with repeat felons like Ewing
is not so limited. As we have explained, the overarching objective of the
three strikes law is to prevent serious or violent offenders like Ewing
from repeating their criminal behavior. See Cal. Penal Code Ann.
§667(b) (West 1999) (“It is the intent of the Legislature . . . to en-
sure longer prison sentences and greater punishment for those who com-
mit a felony and have been previously convicted of serious and/or violent
felony offenses”). The California Legislature therefore made a “deliber-
ate policy decision . . . that the gravity of the new felony should not be a
determinative factor in ‘triggering’ the application of the Three Strikes
Law.” Ardaiz9. Neither the Eighth Amendment nor this Court’s prece-
dent forecloses that legislative choice.
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cruel and unusual punishments. The judgment of the Cali-
fornia Court of Appeal is affirmed.
It is so ordered.

JUSTICE SCALIA, concurring in the judgment.

In my opinion in Harmelin v. Michigan, 501 U. S. 957, 985
(1991), I concluded that the Eighth Amendment’s prohibition
of “cruel and unusual punishments” was aimed at excluding
only certain modes of punishment, and was not a “guarantee
against disproportionate sentences.” Out of respect for the
principle of stare decisis, I might nonetheless accept the con-
trary holding of Solem v. Helm, 463 U. S. 277 (1983)—that
the Eighth Amendment contains a narrow proportionality
principle—if I felt I could intelligently apply it. This case
demonstrates why I cannot.

Proportionality—the notion that the punishment should fit
the crime—is inherently a concept tied to the penological
goal of retribution. “[I]t becomes difficult even to speak in-
telligently of ‘proportionality,” once deterrence and rehabili-
tation are given significant weight,” Harmelin, supra, at
989—not to mention giving weight to the purpose of Califor-
nia’s three strikes law: incapacitation. In the present case,
the game is up once the plurality has acknowledged that “the
Constitution does not mandate adoption of any one penologi-
cal theory,” and that a “sentence can have a variety of justi-
fications, such as incapacitation, deterrence, retribution, or
rehabilitation.” Ante, at 25 (internal quotation marks omit-
ted). That acknowledgment having been made, it no longer
suffices merely to assess “the gravity of the offense com-
pared to the harshness of the penalty,” ante, at 28; that clas-
sic description of the proportionality principle (alone and in
itself quite resistant to policy-free, legal analysis) now be-
comes merely the “first” step of the inquiry, ibid. Having
completed that step (by a discussion which, in all fairness,
does not convincingly establish that 25-years-to-life is a “pro-
portionate” punishment for stealing three golf clubs), the
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plurality must then add an analysis to show that “Ewing’s
sentence is justified by the State’s public-safety interest in
incapacitating and deterring recidivist felons.” Amnte, at 29.

Which indeed it is—though why that has anything to do
with the principle of proportionality is a mystery. Perhaps
the plurality should revise its terminology, so that what it
reads into the Eighth Amendment is not the unstated propo-
sition that all punishment should be reasonably proportion-
ate to the gravity of the offense, but rather the unstated
proposition that all punishment should reasonably pursue the
multiple purposes of the criminal law. That formulation
would make it clearer than ever, of course, that the plurality
is not applying law but evaluating policy.

Because I agree that petitioner’s sentence does not violate
the Eighth Amendment’s prohibition against cruel and un-
usual punishments, I concur in the judgment.

JUSTICE THOMAS, concurring in the judgment.

I agree with JUSTICE SCALIA’s view that the proportional-
ity test announced in Solem v. Helm, 463 U. S. 277 (1983),
is incapable of judicial application. Even were Solem’s test
perfectly clear, however, I would not feel compelled by stare
decisis to apply it. In my view, the Cruel and Unusual
Punishments Clause of the Eighth Amendment contains no
proportionality principle. See Harmelin v. Michigan, 501
U. S. 957, 966-985 (1991) (opinion of SCALIA, J.).

Because the plurality concludes that petitioner’s sentence
does not violate the Eighth Amendment’s prohibition on
cruel and unusual punishments, I concur in the judgment.

JUSTICE STEVENS, with whom JUSTICE SOUTER, JUSTICE
GINSBURG, and JUSTICE BREYER join, dissenting.

JUSTICE BREYER has cogently explained why the sentence
imposed in this case is both cruel and unusual.! The concur-

1For “present purposes,” post, at 36, 53 (dissenting opinion), JUSTICE
BREYER applies the framework established by Harmelin v. Michigan, 501
U. 8. 957, 1004-1005 (1991), in analyzing Ewing’s Eighth Amendment
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rences prompt this separate writing to emphasize that pro-
portionality review is not only capable of judicial application
but also required by the Eighth Amendment.

“The Eighth Amendment succinctly prohibits ‘excessive’
sanctions.” Atkins v. Virginia, 536 U. S. 304, 311 (2002); see
also U. S. Const., Amdt. 8 (“Excessive bail shall not be re-
quired, nor excessive fines imposed, nor cruel and unusual
punishments inflicted”). Faithful to the Amendment’s text,
this Court has held that the Constitution directs judges to
apply their best judgment in determining the proportionality
of fines, see, e. g., United States v. Bajakajian, 524 U. S. 321,
334-336 (1998), bail, see, e. g., Stack v. Boyle, 342 U.S. 1, 5
(1951), and other forms of punishment, including the imposi-
tion of a death sentence, see, e. g., Coker v. Georgia, 433 U. S.
584, 592 (1977). It “would be anomalous indeed” to suggest
that the Eighth Amendment makes proportionality review
applicable in the context of bail and fines but not in the con-
text of other forms of punishment, such as imprisonment.
Solem v. Helm, 463 U. S. 277, 289 (1983). Rather, by broadly
prohibiting excessive sanctions, the Eighth Amendment di-
rects judges to exercise their wise judgment in assessing the
proportionality of all forms of punishment.

The absence of a black-letter rule does not disable judges
from exercising their discretion in construing the outer
limits on sentencing authority that the Eighth Amendment
imposes. After all, judges are “constantly called upon to
draw . . . lines in a variety of contexts,” id., at 294, and
to exercise their judgment to give meaning to the Consti-
tution’s broadly phrased protections. For example, the Due
Process Clause directs judges to employ proportionality re-

claim. I agree with JUSTICE BREYER that Ewing’s sentence is grossly
disproportionate even under Harmelin’s narrow proportionality frame-
work. However, it is not clear that this case is controlled by Harmelin,
which considered the proportionality of a life sentence imposed on a drug
offender who had no prior felony convictions. Rather, the three-factor
analysis established in Solem v. Helm, 463 U. S. 277, 290-291 (1983), which
specifically addressed recidivist sentencing, seems more directly on point.
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view in assessing the constitutionality of punitive damages
awards on a case-by-case basis. See, e.g.,, BMW of North
America, Inc. v. Gore, 517 U.S. 559, 562 (1996). Also,
although the Sixth Amendment guarantees criminal defend-
ants the right to a speedy trial, the courts often are asked
to determine on a case-by-case basis whether a particular
delay is constitutionally permissible or not. See, e. g., Dog-
gett v. United States, 505 U. S. 647 (1992).2

Throughout most of the Nation’s history—before guideline
sentencing became so prevalent—federal and state trial
judges imposed specific sentences pursuant to grants of au-
thority that gave them uncabined discretion within broad
ranges. See K. Stith & J. Cabranes, Fear of Judging: Sen-
tencing Guidelines in the Federal Courts 9 (1998) (herein-
after Stith & Cabranes) (“From the beginning of the Repub-
lic, federal judges were entrusted with wide sentencing
discretion”); see also Mistretta v. United States, 488 U. S.
361, 364 (1989). It was not unheard of for a statute to au-
thorize a sentence ranging from one year to life, for example.
See, e. g., State v. Perley, 86 Me. 427, 30 A. T4, 75 (1894) (cit-
ing Maine statute that made robbery punishable by impris-
onment for life or any term of years); In re Southard, 298
Mich. 75, 77, 298 N. W. 457 (1941) (“The offense of ‘robbery
armed’ is punishable by imprisonment for life or any term

2Numerous other examples could be given of situations in which
courts—faced with imprecise commands—must make difficult decisions.
See, e. g., Kyles v. Whitley, 514 U. S. 419 (1995) (reviewing whether undis-
closed evidence was material); Arizona v. Fulminante, 499 U. S. 279 (1991)
(considering whether confession was coerced and, if so, whether admission
of the coerced confession was harmless error); Strickland v. Washington,
466 U.S. 668 (1984) (addressing whether defense counsel’s performance
was deficient and whether any deficiency was prejudicial); Darden v.
Wainwright, 477 U. S. 168 (1986) (assessing whether prosecutorial miscon-
duct deprived defendant of a fair trial); Christensen v. Harris County,
529 U. S. 576, 589 (2000) (SCALIA, J., concurring in part and concurring
in judgment) (addressing whether an agency’s construction of a statute
was “‘reasonable’”).
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of years”). In exercising their discretion, sentencing judges
wisely employed a proportionality principle that took into
account all of the justifications for punishment—namely,
deterrence, incapacitation, retribution, and rehabilitation.
See Stith & Cabranes 14. Likewise, I think it clear that
the Eighth Amendment’s prohibition of “cruel and unusual
punishments” expresses a broad and basic proportionality
principle that takes into account all of the justifications for
penal sanctions. It is this broad proportionality principle
that would preclude reliance on any of the justifications for
punishment to support, for example, a life sentence for over-
time parking. See Rummel v. Estelle, 445 U. S. 263, 274,
n. 11 (1980).
Accordingly, I respectfully dissent.

JUSTICE BREYER, with whom JUSTICE STEVENS, JUSTICE
SOUTER, and JUSTICE GINSBURG join, dissenting.

The constitutional question is whether the “three strikes”
sentence imposed by California upon repeat-offender Gary
Ewing is “grossly disproportionate” to his crime. Ante,
at 14, 30-31 (plurality opinion). The sentence amounts to
a real prison term of at least 25 years. The sentence-
triggering criminal conduct consists of the theft of three golf
clubs priced at a total of $1,197. See ante, at 18. The of-
fender has a criminal history that includes four felony convic-
tions arising out of three separate burglaries (one armed).
Ante, at 18-19. In Solem v. Helm, 463 U. S. 277 (1983), the
Court found grossly disproportionate a somewhat longer sen-
tence imposed on a recidivist offender for triggering criminal
conduct that was somewhat less severe. In my view, the
differences are not determinative, and the Court should
reach the same ultimate conclusion here.

I

This Court’s precedent sets forth a framework for analyz-
ing Ewing’s Eighth Amendment claim. The Eighth Amend-
ment forbids, as “cruel and unusual punishments,” prison
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terms (including terms of years) that are “grossly dispropor-
tionate.” Solem, supra, at 303; see Lockyer v. Andrade,
post, at 71.  In applying the “gross disproportionality” prin-
ciple, courts must keep in mind that “legislative policy” will
primarily determine the appropriateness of a punishment’s
“severity,” and hence defer to such legislative policy judg-
ments. Gore v. United States, 357 U. S. 386, 393 (1958); see
Harmelin v. Michigan, 501 U. S. 957, 998 (1991) (KENNEDY,
J., concurring in part and concurring in judgment); Solem,
supra, at 289-290; Rummel v. Estelle, 445 U. S. 263, 274-276
(1980); Weems v. United States, 217 U. S. 349, 373 (1910). If
courts properly respect those judgments, they will find that
the sentence fails the test only in rare instances. Solem,
supra, at 290, n. 16; Harmelin, supra, at 1004 (KENNEDY, J.,
concurring in part and concurring in judgment); Rummel,
supra, at 272 (“[Sluccessful challenges to the proportionality
of particular sentences have been exceedingly rare”). And
they will only “‘rarely’” find it necessary to “‘engage in
extended analysis’” before rejecting a claim that a sentence
is “grossly disproportionate.” Harmelin, supra, at 1004
(KENNEDY, J.,, concurring in part and concurring in judg-
ment) (quoting Solem, supra, at 290, n. 16).

The plurality applies JUSTICE KENNEDY’s analytical
framework in Harmelin, supra, at 1004-1005 (opinion con-
curring in part and concurring in judgment). Ante, at 23—
24. And, for present purposes, I will consider Ewing’s
Eighth Amendment claim on those terms. But see ante,
at 32-33, n. 1 (STEVENS, J., dissenting). To implement this
approach, courts faced with a “gross disproportionality”
claim must first make “a threshold comparison of the crime
committed and the sentence imposed.” Harmelin, supra, at
1005 (KENNEDY, J., concurring in part and concurring in
judgment). If a claim crosses that threshold—itself a rare
occurrence—then the court should compare the sentence at
issue to other sentences “imposed on other criminals” in the
same, or in other, jurisdictions. Solem, supra, at 290-291;
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Harmelin, 501 U.S., at 1005 (KENNEDY, J., concurring in
part and concurring in judgment). The comparative analy-
sis will “validate” or invalidate “an initial judgment that a
sentence is grossly disproportionate to a crime.” [bid.

I recognize the warnings implicit in the Court’s frequent
repetition of words such as “rare.” Nonetheless I believe
that the case before us is a “rare” case—one in which a court
can say with reasonable confidence that the punishment is
“grossly disproportionate” to the crime.

II

Ewing’s claim crosses the gross disproportionality
“threshold.” First, precedent makes clear that Ewing’s
sentence raises a serious disproportionality question.
Ewing is a recidivist. Hence the two cases most directly
in point are those in which the Court considered the consti-
tutionality of recidivist sentencing: Rummel and Solem.
Ewing’s claim falls between these two cases. It is stronger
than the claim presented in Rummel, where the Court up-
held a recidivist’s sentence as constitutional. It is weaker
than the claim presented in Solem, where the Court struck
down a recidivist sentence as unconstitutional.

Three kinds of sentence-related characteristics define the
relevant comparative spectrum: (a) the length of the prison
term in real time, 7. e., the time that the offender is likely
actually to spend in prison; (b) the sentence-triggering crimi-
nal conduct, 7. e., the offender’s actual behavior or other
offense-related circumstances; and (c) the offender’s criminal
history. See Rummel, supra, at 265-266, 269, 276, 278, 280—
281 (using these factors); Solem, supra, at 290-303 (same).
Cf. United States Sentencing Commission, Guidelines Man-
ual ch. 1, pt. A, intro.,, n. 5 (Nov. 1987) (USSG) (empirical
study of “summary reports of some 40,000 convictions [and]
a sample of 10,000 augmented presentence reports” leads to
sentences based primarily upon (a) offense characteristics
and (b) offender’s criminal record); see id., p. s. 3.



38 EWING v. CALIFORNIA

BREYER, J., dissenting

In Rummel, the Court held constitutional (a) a sentence of
life imprisonment with parole available within 10 to 12
years, (b) for the offense of obtaining $120 by false pretenses,
(c) committed by an offender with two prior felony convic-
tions (involving small amounts of money). 445 U.S. 263;
ante, at 21. In Solem, the Court held unconstitutional (a) a
sentence of life imprisonment without parole, (b) for the
crime of writing a $100 check on a nonexistent bank account,
(c) committed by an offender with six prior felony convictions
(including three for burglary). 463 U. S. 277; ante, at 22-23.
Which of the three pertinent comparative factors made the
constitutional difference?

The third factor, prior record, cannot explain the differ-
ence. The offender’s prior record was worse in Solem,
where the Court found the sentence too long, than in Rum-
mel, where the Court upheld the sentence. The second fac-
tor, offense conduct, cannot explain the difference. The na-
ture of the triggering offense—viewed in terms of the actual
monetary loss—in the two cases was about the same. The
one critical factor that explains the difference in the outcome
is the length of the likely prison term measured in real time.
In Rummel, where the Court upheld the sentence, the state
sentencing statute authorized parole for the offender, Rum-
mel, after 10 or 12 years. 445 U. S., at 280; id., at 293 (Pow-
ell, J., dissenting). In Solem, where the Court struck down
the sentence, the sentence required the offender, Helm, to
spend the rest of his life in prison.

Now consider the present case. The third factor, offender
characteristics—i. e., prior record—does not differ signifi-
cantly here from that in Solem. Ewing’s prior record con-
sists of four prior felony convictions (involving three bur-
glaries, one with a knife) contrasted with Helm’s six prior
felony convictions (including three burglaries, though none
with weapons). The second factor, offense behavior, is
worse than that in Solem, but only to a degree. It would
be difficult to say that the actual behavior itself here (shop-
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lifting) differs significantly from that at issue in Solem (pass-
ing a bad check) or in Rummel (obtaining money through
false pretenses). Rather the difference lies in the value of
the goods obtained. That difference, measured in terms of
the most relevant feature (loss to the victim, i. e., wholesale
value) and adjusted for the irrelevant feature of inflation,
comes down (in 1979 values) to about $379 here compared
with $100 in Solem, or (in 1973 values) to $232 here com-
pared with $120.75 in Rummel. See USSG §2Bl1.1, com-
ment., n. 2(A)(i) (Nov. 2002) (loss to victim properly meas-
ures value of goods unlawfully taken); U.S. Dept. of Labor,
Bureau of Labor Statistics, Inflation and Consumer Spend-
ing, Inflation Calculator (Jan. 23, 2003), http://www.bls.gov
(hereinafter Inflation Calculator). Alternatively, if one
measures the inflation-adjusted value difference in terms of
the golf clubs’ sticker price, it comes down to $505 here com-
pared to $100 in Solem, or $309 here compared to $120.75 in
Rummel. See Inflation Calculator.

The difference in length of the real prison term—the first,
and critical, factor in Solem and Rummel—is considerably
more important. Ewing’s sentence here amounts, in real
terms, to at least 25 years without parole or good-time cred-
its. That sentence is considerably shorter than Helm’s sen-
tence in Solem, which amounted, in real terms, to life in
prison. Nonetheless Ewing’s real prison term is more than
twice as long as the term at issue in Rwmmel, which
amounted, in real terms, to at least 10 or 12 years. And,
Ewing’s sentence, unlike Rummel’s (but like Helm’s sentence
in Solem), is long enough to consume the productive remain-
der of almost any offender’s life. (It means that Ewing him-
self, seriously ill when sentenced at age 38, will likely die
in prison.)

The upshot is that the length of the real prison term—the
factor that explains the Solem/Rummel difference in out-
come—places Ewing closer to Solem than to Rummel,
though the greater value of the golf clubs that Ewing stole
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moves Ewing’s case back slightly in Rummel’s direction.
Overall, the comparison places Ewing’s sentence well within
the twilight zone between Solem and Rummel—a zone
where the argument for unconstitutionality is substantial,
where the cases themselves cannot determine the constitu-
tional outcome.

Second, Ewing’s sentence on its face imposes one of the
most severe punishments available upon a recidivist who
subsequently engaged in one of the less serious forms of
criminal conduct. See infra, at 44-45. 1 do not deny the
seriousness of shoplifting, which an amicus curiae tells us
costs retailers in the range of $30 billion annually. Brief for
California District Attorneys Association as Amicus Curiae
27. But consider that conduct in terms of the factors that
this Court mentioned in Solem—the “harm caused or threat-
ened to the victim or society,” the “absolute magnitude of
the crime,” and the offender’s “culpability.” 463 U.S., at
292-293. In respect to all three criteria, the sentence-
triggering behavior here ranks well toward the bottom of
the criminal conduct scale.

The Solicitor General has urged us to consider three other
criteria: the “frequency” of the crime’s commission, the “ease
or difficulty of detection,” and “the degree to which the
crime may be deterred by differing amounts of punishment.”
Brief for United States as Amicus Curiae 24-25. When
considered in terms of these criteria—or at least the latter
two—the triggering conduct also ranks toward the bottom
of the scale. Unlike, say, drug crimes, shoplifting often
takes place in stores open to other customers whose pres-
ence, along with that of store employees or cameras, can help
to detect the crime. Nor is there evidence presented here
that the law enforcement community believes lengthy prison
terms necessary adequately to deter shoplifting. To the
contrary, well-publicized instances of shoplifting suggest that
the offense is often punished without any prison sentence at
all. On the other hand, shoplifting is a frequently com-
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mitted crime; but “frequency,” standing alone, cannot make
a critical difference. Otherwise traffic offenses would war-
rant even more serious punishment.

This case, of course, involves shoplifting engaged in by a
recidivist. One might argue that any crime committed by a
recidivist is a serious crime potentially warranting a 25-year
sentence. But this Court rejected that view in Solem, and
in Harmelin, with the recognition that “no penalty is per se
constitutional.” Solem, supra, at 290; Harmelin, 501 U. S.,
at 1001 (KENNEDY, J., concurring in part and concurring in
judgment). Our cases make clear that, in cases involving
recidivist offenders, we must focus upon “the [offense] that
triggers the life sentence,” with recidivism playing a “rel-
evant,” but not necessarily determinative, role. Solem,
supra, at 296, n. 21; see Witte v. United States, 515 U. S. 389,
402, 403 (1995) (the recidivist defendant is “punished only
for the offense of conviction,” which “‘is considered to be
an aggravated offense because a repetitive one’” (quoting
Gryger v. Burke, 334 U.S. 728, 732 (1948))). And here,
as I have said, that offense is among the less serious, while
the punishment is among the most serious. Cf. Rummel,
445 U. S., at 288 (Powell, J., dissenting) (overtime parking
violation cannot trigger a life sentence even for a serious
recidivist).

Third, some objective evidence suggests that many experi-
enced judges would consider Ewing’s sentence dispropor-
tionately harsh. The United States Sentencing Commission
(having based the federal Sentencing Guidelines primarily
upon its review of how judges had actually sentenced offend-
ers) does not include shoplifting (or similar theft-related of-
fenses) among the crimes that might trigger especially long
sentences for recidivists, see USSG §4B1.1 (Nov. 2002)
(Guideline for sentencing “career offenders”); id., ch. 1, pt.
A, intro., n. 5 (sentences based in part upon Commission’s
review of “summary reports of some 40,000 convictions [and]
a sample of 10,000 augmented presentence reports”); see also
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mfra, at 45, nor did Congress include such offenses among
triggering crimes when it sought sentences “at or near
the statutory maximum” for certain recidivists, S. Rep.
No. 98-225, p. 175 (1983); 28 U. S. C. §994(h) (requiring sen-
tence “at or near the maximum” where triggering crime is
crime of “violence” or drug related); 18 U.S. C. §3559(c)
(grand theft not among triggering or “strike” offenses under
federal “three strikes” law); see infra, at 45-46. But see 28
U. S. C. §994(1))(1) (requiring “a substantial term of imprison-
ment” for those who have “a history of two or more prior. ..
felony convictions”).

Taken together, these three circumstances make clear that
Ewing’s “gross disproportionality” argument is a strong one.
That being so, his claim must pass the “threshold” test. If
it did not, what would be the function of the test? A thresh-
old test must permit arguably unconstitutional sentences,
not only actually unconstitutional sentences, to pass the
threshold—at least where the arguments for unconstitution-
ality are unusually strong ones. A threshold test that
blocked every ultimately invalid constitutional claim—even
strong ones—would not be a threshold test but a determina-
twe test. And, it would be a determinative test that failed
to take account of highly pertinent sentencing information,
namely, comparison with other sentences, Solem, supra, at
291-292, 298-300. Sentencing comparisons are particularly
important because they provide proportionality review with
objective content. By way of contrast, a threshold test
makes the assessment of constitutionality highly subjective.
And, of course, so to transform that threshold test would
violate this Court’s earlier precedent. See 463 U. S., at 290,
291-292; Harmelin, supra, at 1000, 1005 (KENNEDY, J., con-
curring in part and concurring in judgment).

II1

Believing Ewing’s argument a strong one, sufficient to
pass the threshold, I turn to the comparative analysis. A
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comparison of Ewing’s sentence with other sentences re-
quires answers to two questions. First, how would other
jurisdictions (or California at other times, 7. e., without the
three strikes penalty) punish the same offense conduct?
Second, upon what other conduct would other jurisdictions
(or California) impose the same prison term? Moreover,
since hypothetical punishment is beside the point, the rele-
vant prison time, for comparative purposes, is real prison
time, 1. e., the time that an offender must actually serve.

Sentencing statutes often shed little light upon real prison
time. That is because sentencing laws normally set maaxi-
mum sentences, giving the sentencing judge discretion to
choose an actual sentence within a broad range, and because
many States provide good-time credits and parole, often per-
mitting release after, say, one-third of the sentence has been
served, see, e.g., Alaska Stat. §33.20.010(a) (2000); Conn.
Gen. Stat. §18-7a (1998). Thus, the statutory maximum is
rarely the sentence imposed, and the sentence imposed is
rarely the sentence that is served. For the most part, the
parties’ briefs discuss sentencing statutes. Nonetheless,
that discussion, along with other readily available informa-
tion, validates my initial belief that Ewing’s sentence, com-
paratively speaking, is extreme.

As to California itself, we know the following: First, be-
tween the end of World War II and 1994 (when California
enacted the three strikes law, ante, at 15), no one like Ewing
could have served more than 10 years in prison. We know
that for certain because the maximum sentence for Ewing’s
crime of conviction, grand theft, was for most of that period
10 years. Cal. Penal Code Ann. §§484, 489 (West 1970); see
Cal. Dept. of Corrections, Offender Information Services,
Administrative Services Division, Historical Data for Time
Served by Male Felons Paroled from Institutions: 1945
Through 1981, p. 11 (1982) (Table 10) (hereinafter Historical
Data for Time Served by California Felons), Lodging of Peti-
tioner. From 1976 to 1994 (and currently, absent application
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of the three strikes penalty), a Ewing-type offender would
have received a maximum sentence of four years. Cal.
Penal Code Ann. §489 (West 1999), §667.5(b) (West Supp.
2002). And we know that California’s “habitual offender”
laws did not apply to grand theft. §§644(a), (b) (West 1970)
(repealed 1977). We also know that the time that any of-
fender actually served was likely far less than 10 years.
This is because statistical data show that the median time
actually served for grand theft (other than auto theft) was
about two years, and 90 percent of all those convicted of that
crime served less than three or four years. Historical Data
for Time Served by California Felons 11 (Table 10).

Second, statistics suggest that recidivists of all sorts con-
victed during that same time period in California served a
small fraction of Ewing’s real-time sentence. On average,
recidivists served three to four additional (recidivist-related)
years in prison, with 90 percent serving less than an addi-
tional real seven to eight years. Id., at 22 (Table 21).

Third, we know that California has reserved, and still re-
serves, Ewing-type prison time, 1. e., at least 25 real years in
prison, for criminals convicted of crimes far worse than was
Ewing’s. Statistics for the years 1945 to 1981, for example,
indicate that typical (nonrecidivist) male first-degree mur-
derers served between 10 and 15 real years in prison, with
90 percent of all such murderers serving less than 20 real
years. Id., at 3 (Table 2). Moreover, California, which has
moved toward a real-time sentencing system (where the
statutory punishment approximates the time served), still
punishes far less harshly those who have engaged in far more
serious conduct. It imposes, for example, upon nonrecidi-
vists guilty of arson causing great bodily injury a maximum
sentence of nine years in prison, Cal. Penal Code Ann.
§451(a) (West 1999) (prison term of 5, 7, or 9 years for arson
that causes great bodily injury); it imposes upon those guilty
of voluntary manslaughter a maximum sentence of 11 years,
§193 (prison term of 3, 6, or 11 years for voluntary man-



Cite as: 538 U. S. 11 (2003) 45

BREYER, J., dissenting

slaughter). It reserves the sentence that it here imposes
upon (former-burglar-now-golf-club-thief) Ewing for non-
recidivist, first-degree murderers. See §190(a) (West Supp.
2003) (sentence of 25 years to life for first-degree murder).

As to other jurisdictions, we know the following: The
United States, bound by the federal Sentencing Guidelines,
would impose upon a recidivist, such as Ewing, a sentence
that, in any ordinary case, would not exceed 18 months in
prison. USSG §2B1.1(a) (Nov. 1999) (assuming a base of-
fense level of 6, a criminal history of VI, and no mitigating or
aggravating adjustments); id., ch. 5, pt. A, Sentencing Table.
The Guidelines, based in part upon a study of some 40,000
actual federal sentences, see supra, at 37, 41, reserve a
Ewing-type sentence for Ewing-type recidivists who cur-
rently commit such crimes as murder, §2A1.2; air piracy,
§2A5.1; robbery (involving the discharge of a firearm, seri-
ous bodily injury, and about $1 million), §2B3.1; drug of-
fenses involving more than, for example, 20 pounds of heroin,
§2D1.1; aggravated theft of more than $100 million, § 2B1.1;
and other similar offenses. The Guidelines reserve 10 years
of real prison time (with good time)—Iless than 40 percent of
Ewing’s sentence—for Ewing-type recidivists who go on to
commit, for instance, voluntary manslaughter, §2A1.3; ag-
gravated assault with a firearm (causing serious bodily in-
jury and motivated by money), §2A2.2; kidnaping, §2A4.1;
residential burglary involving more than $5 million, §2B2.1;
drug offenses involving at least one pound of cocaine, § 2D1.1;
and other similar offenses. Ewing also would not have
been subject to the federal “three strikes” law, 18 U. S. C.
§3559(c), for which grand theft is not a triggering offense.

With three exceptions, see infra, at 46-47, we do not
have before us information about actual time served by
Ewing-type offenders in other States. We do know, how-
ever, that the law would make it legally impossible for a
Ewing-type offender to serve more than 10 years in prison in
33 jurisdictions, as well as the federal courts, see Appendix,
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Part A, infra, more than 15 years in 4 other States, see Ap-
pendix, Part B, infra, and more than 20 years in 4 additional
States, see Appendix, Part C, infra. In nine other States,
the law might make it legally possible to impose a sentence
of 25 years or more, see Appendix, Part D, infra—though
that fact by itself, of course, does not mean that judges have
actually done so. But see infra this page. I say “might”
because the law in five of the nine last mentioned States
restricts the sentencing judge’s ability to impose a term so
long that, with parole, it would amount to at least 25 years
of actual imprisonment. See Appendix, Part D, infra.

We also know that California, the United States, and other
States supporting California in this case, despite every in-
centive to find someone else like Ewing who will have to
serve, or who has actually served, a real prison term any-
where approaching that imposed upon Ewing, have come up
with precisely three examples. Brief for United States as
Amicus Curiae 28-29, n. 13. The Government points to
Ex parte Howington, 622 So. 2d 896 (Ala. 1993), where an
Alabama court sentenced an offender with three prior bur-
glary convictions and two prior grand theft convictions to
“life” for the theft of a tractor-trailer. The Government also
points to State v. Heftel, 513 N. W. 2d 397 (S. D. 1994), where
a South Dakota court sentenced an offender with seven prior
felony convictions to 50 years’ imprisonment for theft. And
the Government cites Sims v. State, 107 Nev. 438, 814 P. 2d
63 (1991), where a Nevada court sentenced a defendant with
three prior felony convictions (including armed robbery) and
nine misdemeanor convictions to life without parole for the
theft of a purse and wallet containing $476.

The first of these cases, Howington, is beside the point,
for the offender was eligible for parole after 10 years (as in
Rummel), not 25 years (as here). Ala. Code §15-22-28(e)
(West 1982). The second case, Heftel, is factually on point,
but it is not legally on point, for the South Dakota courts did
not consider the constitutionality of the sentence. 513 N. W.
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2d, at 401. The third case, Sims, is on point both factually
and legally, for the Nevada Supreme Court (by a vote of
3 to 2) found the sentence constitutional. I concede that
example—a single instance of a similar sentence imposed
outside the context of California’s three strikes law, out of
a prison population now approaching two million individu-
als. U.S. Dept. of Justice, Office of Justice Programs, Bu-
reau of Justice Statistics, Prison Statistics (Jan. 8, 2003),
http://www.ojp.usdoj.gov/bjs/prisons.htm (available in Clerk
of Court’s case file).

The upshot is that comparison of other sentencing prac-
tices, both in other jurisdictions and in California at other
times (or in respect to other crimes), validates what an initial
threshold examination suggested. Given the information
available, given the state and federal parties’ ability to pro-
vide additional contrary data, and given their failure to do so,
we can assume for constitutional purposes that the following
statement is true: Outside the California three strikes con-
text, Ewing’s recidivist sentence is virtually unique in its
harshness for his offense of conviction, and by a consider-
able degree.

Iv

This is not the end of the matter. California sentenced
Ewing pursuant to its “three strikes” law. That law repre-
sents a deliberate effort to provide stricter punishments for
recidivists. Cal. Penal Code Ann. §667(b) (West 1999) (“It
is the intent of the Legislature . . . to ensure longer prison
sentences and greater punishment for those who commit a
felony and have been previously convicted of serious and/or
violent felony offenses”); ante, at 24. And, it is important
to consider whether special criminal justice concerns related
to California’s three strikes policy might justify including
Ewing’s theft within the class of triggering criminal conduct
(thereby imposing a severe punishment), even if Ewing’s
sentence would otherwise seem disproportionately harsh.
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Cf. Harmelin, 501 U. S., at 998-999, 1001 (noting “the pri-
macy of the legislature” in making sentencing policy).

I can find no such special criminal justice concerns that
might justify this sentence. The most obvious potential jus-
tification for bringing Ewing’s theft within the ambit of the
statute is administrative. California must draw some kind
of workable line between conduct that will trigger, and con-
duct that will not trigger, a “three strikes” sentence. “But
the fact that a line has to be drawn somewhere does not
justify its being drawn anywhere.” Pearce v. Commis-
sioner, 315 U. S. 543, 558 (1942) (Frankfurter, J., dissenting).
The statute’s administrative objective would seem to be one
of separating more serious, from less serious, triggering
criminal conduct. Yet the statute does not do that job par-
ticularly well.

The administrative line that the statute draws separates
“felonies” from “misdemeanors.” See Brief for Respondent
6 (“The California statute relies, fundamentally, on tradi-
tional classifications of certain crimes as felonies”). Those
words suggest a graduated difference in degree. But an ex-
amination of how California applies these labels in practice
to criminal conduct suggests that the offenses do not neces-
sarily reflect those differences. See United States v. Wat-
son, 423 U. S. 411, 438-441 (1976) (Marshall, J., dissenting)
(felony/misdemeanor distinction often reflects history, not
logic); Rummel, 445 U. S., at 284 (“The most casual review
of the various criminal justice systems now in force in the
50 States of the Union shows that the line dividing felony
theft from petty larceny, a line usually based on the value
of the property taken, varies markedly from one State to
another”). Indeed, California uses those words in a way un-
related to the seriousness of offense conduct in a set of crimi-
nal statutes called “ ‘wobblers,’” see ante, at 16, one of which
is at issue in this case.

Most “wobbler” statutes classify the same criminal con-
duct either as a felony or as a misdemeanor, depending upon
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the actual punishment imposed, Cal. Penal Code Ann.
§§17(a), (b) (West 1999); ante, at 16-17, which in turn de-
pends primarily upon whether “the rehabilitation of the con-
victed defendant” either does or does not “require” (or would
or would not “be adversely affected by”) “incarceration in a
state prison as a felon.” In re Anderson, 69 Cal. 2d 613,
664-665, 447 P. 2d 117, 152 (1968) (Tobriner, J., concurring in
part and dissenting in part); ante, at 29. In such cases, the
felony/misdemeanor classification turns primarily upon the
nature of the offender, not the comparative seriousness of
the offender’s conduct.

A subset of “wobbler” statutes, including the “petty theft
with a prior” statute, Cal. Penal Code Ann. § 666 (West Supp.
2002), defining the crime in the companion case, Lockyer v.
Andrade, post, p. 63, authorizes the treatment of otherwise
misdemeanor conduct, see Cal. Penal Code Ann. §490 (West
1999), as a felony only when the offender has previously com-
mitted a property crime. Again, the distinction turns upon
characteristics of the offender, not the specific offense con-
duct at issue.

The result of importing this kind of distinction into Cali-
fornia’s three strikes statute is a series of anomalies. One
anomaly concerns the seriousness of the triggering behav-
ior. “Wobbler” statutes cover a wide variety of criminal be-
havior, ranging from assault with a deadly weapon, §245,
vehicular manslaughter, §193(c)(1), and money laundering,
§186.10(a), to the defacement of property with graffiti,
§594(b)(2)(A) (West Supp. 2002), or stealing more than $100
worth of chickens, nuts, or avocados, §487(b)(1)(A) (West
Supp. 2003); §489 (West 1999). Some of this behavior is ob-
viously less serious, even if engaged in twice, than other
criminal conduct that California statutes classify as pure
misdemeanors, such as reckless driving, Cal. Veh. Code Ann.
§23103 (West Supp. 2003); §23104(a) (West 2000) (reckless
driving causing bodily injury), the use of force or threat of
force to interfere with another’s civil rights, Cal. Penal Code
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Ann. §422.6 (West 1999), selling poisoned alcohol, §347b,
child neglect, §270, and manufacturing or selling false gov-
ernment documents with the intent to conceal true citizen-
ship, §112(a) (West Supp. 2002).

Another anomaly concerns temporal order. An offender
whose triggering crime is his third crime likely will not fall
within the ambit of the three strikes statute provided that
(a) his first crime was chicken theft worth more than $100,
and (b) he subsequently graduated to more serious crimes,
say, crimes of violence. That is because such chicken theft,
when a first offense, will likely be considered a misdemeanor.
A similar offender likely will fall within the scope of the
three strikes statute, however, if such chicken theft was his
third crime. That is because such chicken theft, as a third
offense, will likely be treated as a felony.

A further anomaly concerns the offender’s criminal record.
California’s “wobbler” “petty theft with a prior” statute, at
issue in Lockyer v. Andrade, post, p. 63, classifies a petty
theft as a “felony” if, but only if, the offender has a prior
record that includes at least one conviction for certain theft-
related offenses. Cal. Penal Code Ann. §666 (West Supp.
2002). Thus a violent criminal who has committed two vio-
lent offenses and then steals $200 will not fall within the
ambit of the three strikes statute, for his prior record reveals
no similar property crimes. A similar offender will fall
within the scope of the three strikes statute, however, if that
offender, instead of having committed two previous violent
crimes, has committed one previous violent crime and one
previous petty theft. (Ewing’s conduct would have brought
him within the realm of the petty theft statute prior to 1976
but for inflation.)

At the same time, it is difficult to find any strong need to
define the lower boundary as the State has done. The three
strikes statute itself, when defining prior “strikes,” simply
lists the kinds of serious criminal conduct that falls within
the definition of a “strike.” §667.5(c) (listing “violent” felon-
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ies); §1192.7(c) (West Supp. 2003) (listing “serious” felonies).
There is no obvious reason why the statute could not enu-
merate, consistent with its purposes, the relevant triggering
crimes. Given that possibility and given the anomalies that
result from California’s chosen approach, I do not see how
California can justify on administrative grounds a sentence
as seriously disproportionate as Ewing’s. See Parts II and
I1I, supra.

Neither do I see any other way in which inclusion of
Ewing’s conduct (as a “triggering crime”) would further a
significant criminal justice objective. One might argue that
those who commit several property crimes should receive
long terms of imprisonment in order to “incapacitate” them,
1. e., to prevent them from committing further crimes in the
future. But that is not the object of this particular three
strikes statute. Rather, as the plurality says, California
seeks “‘to reduce serious and violent crime.”” Ante, at
24 (quoting Ardaiz, California’s Three Strikes Law: History,
Expectations, Consequences, 32 McGeorge L. Rev. 1 (2000)
(emphasis added)). The statute’s definitions of both kinds of
crime include crimes against the person, crimes that create
danger of physical harm, and drug crimes. See, e.g., Cal
Penal Code Ann. §667.5(c)(1) (West Supp. 2002), § 1192.7(c)(1)
(West Supp. 2003) (murder or voluntary manslaughter);
§667.5(c)(21) (West Supp. 2002), §1192.7(c)(18) (West Supp.
2003) (first-degree burglary); §1192.7(c)(24) (selling or giving
or offering to sell or give heroin or cocaine to a minor).
They do not include even serious crimes against property,
such as obtaining large amounts of money, say, through theft,
embezzlement, or fraud. Given the omission of vast catego-
ries of property crimes—including grand theft (unarmed)—
from the “strike” definition, one cannot argue, on property-
crime-related incapacitation grounds, for inclusion of
Ewing’s crime among the triggers.

Nor do the remaining criminal law objectives seem rele-
vant. No one argues for Ewing’s inclusion within the ambit
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of the three strikes statute on grounds of “retribution.”
Cf. Vitiello, Three Strikes: Can We Return to Rationality?
87 J. Crim. L. & C. 395, 427 (1997) (California’s three strikes
law, like other “[h]abitual offender statutes|, is] not retribu-
tive” because the term of imprisonment is “imposed without
regard to the culpability of the offender or [the] degree of
social harm caused by the offender’s behavior,” and “has lit-
tle to do with the gravity of the offens[e]”). For reasons
previously discussed, in terms of “deterrence,” Ewing’s 25-
year term amounts to overkill. See Parts II and III, supra.
And “rehabilitation” is obviously beside the point. The up-
shot is that, in my view, the State cannot find in its three
strikes law a special criminal justice need sufficient to rescue
a sentence that other relevant considerations indicate is
unconstitutional.

v

JUSTICE SCALIA and JUSTICE THOMAS argue that we
should not review for gross disproportionality a sentence to
a term of years. Amnte, at 31 (SCALIA, J., concurring in judg-
ment); ante, at 32 (THOMAS, J., concurring in judgment).
Otherwise, we make it too difficult for legislators and sen-
tencing judges to determine just when their sentencing laws
and practices pass constitutional muster.

I concede that a bright-line rule would give legislators and
sentencing judges more guidance. But application of the
Eighth Amendment to a sentence of a term of years requires
a case-by-case approach. And, in my view, like that of the
plurality, meaningful enforcement of the Eighth Amend-
ment demands that application—even if only at sentencing’s
outer bounds.

A case-by-case approach can nonetheless offer guidance
through example. Ewing’s sentence is, at a minimum, 2 to
3 times the length of sentences that other jurisdictions would
impose in similar circumstances. That sentence itself is suf-
ficiently long to require a typical offender to spend virtually
all the remainder of his active life in prison. These and the
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other factors that I have discussed, along with the questions
that I have asked along the way, should help to identify
“gross disproportionality” in a fairly objective way—at the
outer bounds of sentencing.

In sum, even if I accept for present purposes the plurality’s
analytical framework, Ewing’s sentence (life imprisonment
with a minimum term of 25 years) is grossly disproportion-
ate to the triggering offense conduct—stealing three golf
clubs—Ewing’s recidivism notwithstanding.

For these reasons, I dissent.

APPENDIX TO OPINION OF BREYER, J.

A

Thirty-three jurisdictions, as well as the federal courts,
have laws that would make it impossible to sentence a
Ewing-type offender to more than 10 years in prison:!

Federal: 12 to 18 months. USSG §2B1.1 (Nov. 1999); id.,
ch. 5, pt. A, Sentencing Table.

Alaska: three to five years; presumptive term of three
years. Alaska Stat. §§11.46.130(a)(1), (c), 12.55.125(e) (2000).

Arizona: four to six years; presumptive sentence of five
years. Ariz. Rev. Stat. Ann. §§13-604(C), 13-1802(E)
(West 2001).

Connecticut: 1 to 10 years. Conn. Gen. Stat. §§53a-
35a(6), 53a—-40(j), 53a—124(a)(2) (2001).

Delaware: not more than two years. Del. Code Ann., Tit.
11, §840(d) (Supp. 2000); §4205(b)(7) (1995). Recidivist of-
fender penalty not applicable. See §4214; Buckingham v.
State, 482 A. 2d 327 (Del. 1984).

District of Columbia: not more than 10 years. D. C. Code
Ann. §22-3212(a) (West 2001). Recidivist offender penalty

! Throughout Appendix, Parts A-D, the penalties listed for each jurisdic-
tion are those pertaining to imprisonment and do not reflect any possi-
ble fines or other forms of penalties applicable under the laws of the
jurisdiction.
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not applicable. See §22-1804a(c)(2) (West 2001) (amended
2001).

Florida: not more than 10 years. Fla. Stat. Ann.
§§775.084(1)(a), (4)(a)(3) (West 2000) (amended 2002);
§812.014(c)(1) (West 2000).

Georgia: 10 years. Ga. Code Ann. §16-8-12(a)(1) (1996);
§17-10-7(a) (Supp. 1996).

Hawaii: 20 months. Haw. Rev. Stat. §§ 708-831(1)(b), 706—
606.5(1)(a)(iv), (7)(a) (Supp. 2001).

Idaho: 1 to 14 years. Idaho Code §§18-2403, 18-
2407(b)(1), 18-2408(2)(a) (1948-1997). Recidivist/habitual
offender penalty of five years to life in prison, §19-2514,
likely not applicable. Idaho has a general rule that “‘convie-
tions entered the same day or charged in the same informa-
tion should count as a single conviction for purposes of estab-
lishing habitual offender status.”” State v. Harrington, 133
Idaho 563, 565, 990 P. 2d 144, 146 (App. 1999) (quoting State
v. Brandt, 110 Idaho 341, 344, 715 P. 2d 1011, 1014 (App.
1986)). However, “the nature of the convictions in any
given situation must be examined to make certain that [this]
general rule is appropriate.” Ibid. In this case, Ewing’s
prior felony convictions stemmed from acts committed at the
same apartment complex, and three of the four felonies were
committed within a day of each other; the fourth offense was
committed five weeks earlier. See App. 6; Tr. 45-46 (Infor-
mation, Case No. NA018343-01 (Cal. Super. Ct.) (available in
Clerk of Court’s case file)). A review of Idaho case law sug-
gests that this case is factually distinguishable from cases in
which the Idaho courts have declined to adhere to the gen-
eral rule. See, e. g., Brandt, supra, at 343, 344, 715 P. 2d, at
1013, 1014 (three separately charged property offenses in-
volving three separate homes and different victims com-
mitted “during a two-month period”); State v. Mace, 133
Idaho 903, 907, 994 P. 2d 1066, 1070 (App. 2000) (unrelated
crimes (grand theft and DUI) committed on different dates
in different counties); State v. Smith, 116 Idaho 553, 560, 777
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P. 2d 1226, 1233 (App. 1989) (separate and distinguishable
crimes committed on different victims in different counties).
Illinois: two to five years. Ill. Comp. Stat., ch. 730, §5/
5-8-1(a)(6) (Supp. 2001); ch. 720, §5/16-1(b)(4). Recidivist
offender penalty not applicable. §5/33B-1(a) (2000).

Indiana: 18 months (with not more than 18 months added
for aggravating circumstances). Ind. Code §35-43-4-2(a)
(1993); §35-50-2-7(a). Recidivist offender penalty not ap-
plicable. See §35-50-2-8 (amended 2001).

Towa: three to five years. Iowa Code Ann. §§714.2(2),
902.9(5) (West Supp. 2002); §902.8 (West 1994).

Kansas: 9 to 11 months. Kan. Stat. Ann. §§21-3701(b)(2),
21-4704(a) (1995). Recidivist offender penalty not applica-
ble. See §21-4504(e)(3).

Kentucky: 5 to 10 years. Ky. Rev. Stat. Ann. §514.030(2)
(Lexis Supp. 2002); §§532.060(2)(c), (d), 532.080(2), (5) (Lexis
1999).

Maine: less than one year. Me. Rev. Stat. Ann., Tit. 17-A,
§353 (West 1983); §362(4)(B) (West Supp. 2000) (amended
2001); §1252(2)(D) (West 1983 and Supp. 2002). Recidivist
offender penalty not applicable. See §1252(4-A) (West
Supp. 2000) (amended 2001).

Massachusetts: not more than five years. Mass. Gen.
Laws, ch. 266, §30(1) (West 2000). Recidivist offender pen-
alty not applicable. See ch. 279, §25 (West 1998); Common-
wealth v. Hall, 397 Mass. 466, 468, 492 N. E. 2d 84, 85 (1986).

Minnesota: not more than five years. Minn. Stat. §609.52,
subd. 3(3)(a) (2002). Recidivist offender penalty not applica-
ble. See §609.1095, subd. 2.

Mississippi: not more than five years. Miss. Code Ann.
§97-17-41(1)(a) (Lexis 1973-2000). Recidivist offender pen-
alty not applicable. See §99-19-81.

Nebraska: not more than five years. Neb. Rev. Stat. § 28—
105(1) (2000 Cum. Supp.); §28-518(2) (1995). Recidivist of-
fender penalty not applicable. See §29-2221(1).
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New Jersey: Extended term of between 5 to 10 years (in-
stead of three to five years, N. J. Stat. Ann. § 2C:43-6 (1995)),
§2C:43-7(a)(4) (Supp. 2002), whether offense is treated as
theft, §2C:20-2(b)(2)(a), or shoplifting, §§2C:20-11(b), (c)(2),
because, even if Ewing’s felonies are regarded as one predi-
cate crime, Ewing has been separately convicted and sen-
tenced for at least one other crime for which at least a 6-
month sentence was authorized, §2C:44-3(a); §2C:44-4(c)
(1995).

New Mexico: 30 months. N. M. Stat. Ann. §30-16-
20(B)(3) (1994); §31-18-15(A)(6) (2000); § 31-18-17(B) (2000)
(amended 2002).

New York: three to four years. N.Y. Penal Law
§70.06(3)(e) (West 1998); §155.30 (West 1999).

North Carolina: 4 to 25 months (with exact sentencing
range dependent on details of offender’s criminal history).
N. C. Gen. Stat. §§15A-1340.14, 15A-1340.17(c), (d), 14-72(a)
(2001). Recidivist offender penalty not applicable. See
§§14-7.1, 14-7.6.

North Dakota: not more than 10 years. N. D. Cent. Code
§12.1-23-05(2)(a) (1997); §§12.1-32-09(1), (2)(c) (1997)
(amended 2001).

Ohio: 6 to 12 months. Ohio Rev. Code Ann.
§§2913.02(B)(2), 2929.14(A)(5) (West Supp. 2002). No gen-
eral recidivist statute.

Oregon: not more than five years. Ore. Rev. Stat.
§161.605 (1997); Ore. Rev. Stat. Ann. §§164.055(1)(a),
(3) (Supp. 1998). No general recidivist statute.

Pennsylvania: not more than five years (if no more than
one prior theft was “retail theft”); otherwise, not more than
seven years. Pa. Stat. Ann., Tit. 18, §§1103(3), 1104(1) (Pur-
don 1998); §§3903(b), 3929(b)(1)(iii)—(iv) (Purdon Supp. 2002);
§3921 (Purdon 1983). Recidivist offender penalty not appli-
cable. See 42 Pa. Cons. Stat. §9714(a)(1) (1998).
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Rhode Island: not more than 10 years. R. I. Gen. Laws
§11-41-5(a) (2002). Recidivist offender penalty not applica-
ble. See §12-19-21(a).

South Carolina: not more than five years. S. C. Code Ann.
§§16-13-30, 16-13-110(B)(2) (West 2001 Cum. Supp.). Re-
cidivist offender penalty not applicable. See § 17-25-45.

Tennessee: four to eight years. Tenn. Code Ann. §§39—
14-105(3), 40-35-106(a)(1), (c), 40-35-112(b)(4) (1997).

Utah: not more than five years. Utah Code Ann. § 76-3-
203(3) (1999) (amended 2000); § 76-6—-412(1)(b)(i) (1999). Re-
cidivist offender penalty not applicable. See §76-3-203.5
(Supp. 2002).

Washington: not more than 14 months (with exact sentenc-
ing range dependent on details of offender score), Wash. Rev.
Code §§9A.56.040(1)(a), (2) (2000); §§9.94A.510(1), 9.94A.515,
9.94A.525 (2003 Supp. Pamphlet); maximum sentence of five
years, §§9A.56.040(1)(a), (2), 9A.20.021(1)(c) (2000). Recidi-
vist offender penalty not applicable. See §§9.94A.030(27),
(31) (2000); §9.94A.570 (2003 Supp. Pamphlet).

Wyoming: not more than 10 years. Wyo. Stat. Ann. §6-3—
404(a)(i) (Michie 2001). Recidivist offender penalty not ap-
plicable. See §6-10-201(a).

B

In four other States, a Ewing-type offender could not have
received a sentence of more than 15 years in prison:

Colorado: 4 to 12 years for “extraordinary aggravating cir-
cumstances” (e. g., defendant on parole for another felony at
the time of commission of the triggering offense). Colo.
Rev. Stat. §§18-1-105(1)(@)(V)(A), 18-1-105(9)(a)(1I), 18-4-
401(2)(c) (2002). Recidivist offender penalty not applicable.
See §§16-13-101(f)(1.5), (2) (2001).

Maryland: not more than 15 years. Md. Ann. Code, Art.
27, §342(f)(1) (1996) (repealed 2002). Recidivist offender
penalty not applicable. See §643B.
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New Hampshire: not more than 15 years. N. H. Stat.
Ann. §§637:11(I)(a), 6561:2(IT)(a) (West Supp. 2002). Recidi-
vist offender penalty not applicable. See §651:6(I)(c).

Wisconsin: not more than 11 years (at the time of Ewing’s
offense). Wis. Stat. Ann. §939.50(3)(e) (West Supp. 2002);
§§939.62(1)(b), (2), 943.20(3)(b) (West 1996) (amended 2001).
Wisconsin subsequently amended the relevant statutes so
that a Ewing-type offender would only be eligible for a sen-
tence of up to three years. See §§939.51(3)(a), 943.20(3)(a),
939.62(1)(a) (West Supp. 2003). And effective February 1,
2003, such an offender is eligible for a sentence of only up to
two years. See §§939.51(3)(a), 943.20(3)(a), 939.62(1)(a).

C

In four additional States, a Ewing-type offender could not
have been sentenced to more than 20 years in prison:

Arkansas: 3 to 20 years. Ark. Code Ann. §5-36-
103(b)(2)(A) (1997); §§5-4-501(a)(2)(D), (e)(1) (1997)
(amended 2001). Eligible for parole after serving one-third
of the sentence. §5-4-501 (1997); § 16-93-608 (1987).

Missouri: not more than 20 years. Mo. Rev. Stat.
§558.016(7)(3) (2000); §570.030(3)(1) (2000) (amended 2002).
Eligible for parole after 15 years at the latest.
§558.011(4)(1)(e).

Texas: 2 to 20 years. Tex. Penal Code Ann. §§12.33(a),
12.35(c)(2)(A) (1994); §§12.42(a)(3), 31.03(e)(4)(D) (Supp.
2003). Eligible for parole after serving one-fourth of sen-
tence. Tex. Govt. Code Ann. §508.145(f) (Supp. 2003).

Virginia: statutory range of 1 to 20 years (or less than 12
months at the discretion of the jury or court following bench
trial), Va. Code Ann. § 18.2-95 (Supp. 2002), but discretionary
sentencing guideline ranges established by the Virginia Sen-
tencing Commission, §§17.1-805, 19.2-298.01 (2000), with a
maximum of 6 years, 3 months, to 15 years, 7 months, see
Virginia Criminal Sentencing Commission, Virginia Sentenc-
ing Guidelines Manual, Larceny—Section C Recommenda-
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tion Table (6th ed. 2002) (with petitioner likely falling within
the discretionary guideline range of 2 years, 1 month, to 5
years, 3 months, see Brief for Petitioner 33, n. 25). Recidi-
vist offender penalty not applicable. See §19.2-297.1 (2000).

D

In nine other States, the law might make it legally possible
to impose a sentence of 25 years or more upon a Ewing-type
offender. But in five of those nine States,? the offender
would be parole-eligible before 25 years:

Alabama: “life or any term of not less than 20 years.”
Ala. Code §13A-5-9(c)(2) (Lexis Supp. 2002); §§ 13A-8-3(a),
(c) (1994). Eligible for parole after the lesser of one-third of
the sentence or 10 years. §15-22-28(e) (1995).

Louisiana: Louisiana courts could have imposed a sentence
of life without the possibility of parole at the time of Ewing’s
offense. La. Stat. Ann. §§14:67.10(B)(1), 14:2(4), (13)(y)
(West Supp. 2003); §§ 15:529.1(A)(1)(b)(ii) and (c)(i)—(ii) (West
1992) (amended 2001). Petitioner argues that, despite the
statutory authority to impose such a sentence, Louisiana
courts would have carefully scrutinized his life sentence, as
they had in other cases involving recidivists charged with a
nonviolent crime. Brief for Petitioner 35-36, n. 29; see Brief
for Families Against Mandatory Minimums as Amicus Cu-
riae 24-25, and n. 21; State v. Hayes, 98-1526, p. 4 (La. App.
6/25/99), 739 So. 2d 301, 303-304 (holding that a life sentence
was impermissibly excessive for a defendant convicted of
theft of over $1,000, who had a prior robbery conviction).
But see Brief for Respondent 45-46, n. 12 (contesting peti-
tioner’s argument). Louisiana has amended its recidivist
statute to require that the triggering offense be a violent
felony, and that the offender have at least two prior violent
felony convictions to be eligible for a life sentence. La. Stat.

2But see discussion of relevant sentencing and parole-eligibility provi-
sions in Louisiana, Michigan, Oklahoma, and South Dakota, infra this page
and 60-61.
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Ann. §15:529.1(A)(1)(b)(ii) (West Supp. 2003). Under cur-
rent law, a Ewing-type offender would face a sentence of 6%
to 20 years. §§14:67.10(B)(1), 15:529.1(A)(b)(i).

Michigan: “imprisonment for life or for a lesser term,”
Mich. Comp. Laws Ann. § 769.12(1)(a) (West 2000) (instead of
“not more than 15 years,” §769.12(1)(b), as petitioner con-
tends, see Brief for Petitioner 34, n. 26; Brief for Families
Against Mandatory Minimums as Amicus Curiae 16-17,
n. 15, 22-23, n. 20), because the triggering offense is “punish-
able upon a first conviction by imprisonment for a maximum
term of 5 years or more,” §769.12(1)(a) (West 2000). The
larceny for which Ewing was convicted was, under Michigan
law, “a felony punishable by imprisonment for not more than
5 years.” §750.356(3)(a) (West Supp. 2002). Eligible for
parole following minimum term set by sentencing judge.
§769.12(4) (West 2000).

Montana: 5 to 100 years. Mont. Code Ann. §45-6-—
301(7)(b) (1999); §846-18-501, 46-18-502(1) (2001). A
Ewing-type offender would not have been subject to a mini-
mum term of 10 years in prison (as the State suggests, Brief
for Respondent 44) because Ewing does not meet the re-
quirements of §46-18-502(2) (must be a “persistent felony
offender,” as defined in §46-18-501, at the time of the of-
fender’s previous felony conviction). See Reply Brief for
Petitioner 18, n. 14. Eligible for parole after one-fourth of
the term. §46-23-201(2).

Nevada: “life without the possibility of parole,” or “life
with the possibility of parole [after serving] 10 years,” or
“a definite term of 25 years, with eligibility for parole [after
serving]| 10 years.” Nev. Rev. Stat. §§207.010(1)(b)(1)—(3)
(1995).

Oklahoma: not less than 20 years (at the time of Ewing’s
offense). Okla. Stat., Tit. 21, §51.1(B) (West Supp. 2000)
(amended in 2001 to four years to life, §51.1(C) (West 2001));
§1704 (West 1991) (amended 2001). Eligible for parole after
serving one-third of sentence. Tit. 57, §332.7(B) (West
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2001). Thus, assuming a sentence to a term of years of up
to 100 years (as in Montana, see supra, at 60), parole eligibil-
ity could arise as late as after 33 years.

South Dakota: maximum penalty of life imprisonment,
with no minimum term. S. D. Codified Laws §22-7-8
(1998); §22-30A-17(1) (Supp. 2002). Eligible for parole
after serving one-half of sentence. §24-15-5(3) (1998).
Thus, assuming a sentence to a term of years of up to 100
years (as in Montana, see supra, at 60), parole eligibility
could arise as late as after 50 years.

Vermont: “up to and including life,” Vt. Stat. Ann., Tit. 13,
§11 (1998), or not more than 10 years, § 2501; State v. Angel-
ucct, 137 Vt. 272, 289-290, 405 A. 2d 33, 42 (1979) (court has
discretion to sentence habitual offender to the sentence that
is specified for grand larceny alone). KEligible for parole
after six months. Tit. 28, §501 (2000) (amended 2001).

West Virginia: Petitioner contends that he would only have
been subject to a misdemeanor sentence of not more than 60
days for shoplifting, W. Va. Code §§61-3A-1, 61-3A-3(a)(2)
(2000); Brief for Petitioner 31, n. 19, 33-34, n. 25. However,
a Ewing-type offender could have been charged with grand
larceny, see State ex rel. Chadwell v. Duncil, 196 W. Va. 643,
647-648, 474 S. E. 2d 573, 577-578 (1996) (prosecutor has dis-
cretion to charge defendant with either shoplifting or grand
larceny), a felony punishable by imprisonment in the state
penitentiary for 1 to 10 years (or, at the discretion of the trial
court, not more than 1 year in jail). §61-3-13(a). Under
West Virginia’s habitual offender statute, a felon “twice be-
fore convicted . . . of a crime punishable by confinement in a
penitentiary . . . shall be sentenced to . . . life [imprison-
ment],” §61-11-18(c), with parole eligibility after 15 years,
§62-12-13(c). Amicus curiae on behalf of petitioner notes
that, in light of existing state-law precedents, West Virginia
courts “would not countenance a sentence of life without the
possibility of parole for 25 years for shoplifting golf clubs.”
Brief for Families Against Mandatory Minimums as Amicus



62 EWING v. CALIFORNIA

Appendix to opinion of BREYER, J.

Curiae 25-26 (citing State v. Barker, 186 W. Va. 73, 74-75,
410 S. E. 2d 712, 713-714 (1991) (per curiam); and State v.
Deal, 178 W. Va. 142, 146-147, 358 S. E. 2d 226, 230-231
(1987)). But see Brief for Respondent 45, n. 11 (contesting
that argument).
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LOCKYER, ATTORNEY GENERAL OF CALIFORNIA v.
ANDRADE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 01-1127. Argued November 5, 2002—Decided March 5, 2003

California charged respondent Andrade with two felony counts of petty
theft with a prior conviction after he stole approximately $150 worth of
videotapes from two different stores. Under California’s three strikes
law, any felony can constitute the third strike subjecting a defendant to
a prison term of 25 years to life. The jury found Andrade guilty and
then found that he had three prior convictions that qualified as serious
or violent felonies under the three strikes regime. Because each of his
petty theft convictions thus triggered a separate application of the three
strikes law, the judge sentenced him to two consecutive terms of 25
years to life. In affirming, the California Court of Appeal rejected his
claim that his sentence violated the constitutional prohibition against
cruel and unusual punishment. It found the Solem v. Helm, 463 U. S.
277, proportionality analysis questionable in light of Harmelin v. Michi-
gan, 501 U.S. 957. It then compared the facts in Andrade’s case to
those in Rummel v. Estelle, 445 U. S. 263—in which this Court rejected
a claim that a life sentence was grossly disproportionate to the felonies
that formed the predicate for the sentence, id., at 265—and concluded
that Andrade’s sentence was not disproportionate. The California Su-
preme Court denied discretionary review. The Federal District Court
denied Andrade’s subsequent habeas petition, but the Ninth Circuit
granted him a certificate of appealability and reversed. Reviewing the
case under the Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA), the latter court held that an unreasonable application of
clearly established federal law under 28 U. S. C. § 2254(d)(1) occurs when
there is clear error; concluded that both Solem and Rummel remain
good law and are instructive in applying Harmelin; and found that the
California Court of Appeal’s disregard for Solem resulted in an unrea-
sonable application of clearly established Supreme Court law and was
irreconcilable with Solem, thus constituting clear error.

Held: The Ninth Circuit erred in ruling that the California Court of Ap-
peal’s decision was contrary to, or an unreasonable application of, this
Court’s clearly established law within the meaning of §2254(d)(1).
Pp. 70-177.
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(a) AEDPA does not require a federal habeas court to adopt any
one methodology in deciding the only question that matters under
§2254(d)(1)—whether a state court decision is contrary to, or involved
an unreasonable application of, clearly established federal law. In this
case, this Court does not reach the question whether the state court
erred, but focuses solely on whether habeas relief is barred by
§2254(d)(1). Pp. 70-71.

(b) This Court must first decide what constitutes such “clearly estab-
lished” law. Andrade claims that Rummel, Solem, and Harmelin
clearly establish a principle that his sentence is so grossly disproportion-
ate that it violated the Eighth Amendment. Under §2254(d)(1),
“clearly established Federal law” is the governing legal principle or
principles set forth by this Court at the time a state court renders
its decision. The difficulty with Andrade’s position is that the Court
has not established a clear or consistent path for courts to follow in
determining whether a particular sentence for a term of years can vio-
late the Eighth Amendment. Indeed, the only “clearly established” law
emerging from the Court’s jurisprudence in this area is that a gross
disproportionality principle applies to such sentences. Because the
Court’s cases lack clarity regarding what factors may indicate gross dis-
proportionality, the principle’s precise contours are unclear, applicable
only in the “exceedingly rare” and “extreme” case. Harmelin, supra,
at 1001 (KENNEDY, J., concurring in part and concurring in judgment).
Pp. 71-73.

(c) The California Court of Appeal’s decision was not “contrary to, or
involved an unreasonable application of,” the clearly established gross
disproportionality principle. First, a decision is contrary to clearly es-
tablished precedent if the state court applied a rule that contradicts the
governing law set forth in this Court’s cases or confronts facts that
are materially indistinguishable from a Court decision and nevertheless
arrives at a different result. Williams v. Taylor, 529 U. S. 362, 405-
406. Andrade’s sentence implicates factors relevant in both Rummel
and Solem. Because Harmelin and Solem specifically stated that they
did not overrule Rummel, it was not contrary to this Court’s clearly
established law for the state court to turn to Rummel in deciding
whether the sentence was grossly disproportionate. See Harmelin,
supra, at 998 (KENNEDY, J.). Also, the facts here fall in between Solem
and Rummel but are not materially indistinguishable from either.
Thus, the state court did not confront materially indistinguishable facts
yet arrive at a different result. Second, under the “unreasonable appli-
cation” clause, a federal habeas court may grant the writ if the state
court identifies the correct governing legal principle but unreasonably
applies it to the facts of the prisoner’s case. Williams v. Taylor, 529
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U.S., at 413. The state court decision must be objectively unreason-
able, not just incorrect or erroneous. Id., at 409, 410, 412. Here, the
Ninth Circuit erred in defining “objectively unreasonable” to mean
“clear error.” While habeas relief can be based on an application of a
governing legal principle to a set of facts different from those of the
case in which the principle was announced, the governing legal principle
here gives legislatures broad discretion to fashion a sentence that fits
within the scope of the proportionality principle—the “precise contours”
of which are “unclear.” Harmelin, supra, at 998 (KENNEDY, J.). And
it was not objectively unreasonable for the state court to conclude that
these “contours” permitted an affirmance of Andrade’s sentence. Cf.,
e. g., Riggs v. California, 525 U. S. 1114, 1115 (STEVENS, J., dissenting
from denial of certiorari). Pp. 73-77.

270 F. 3d 743, reversed.

(O’CONNOR, J., delivered the opinion of the Court, in which REENQUIST,
C. J.,, and ScALIA, KENNEDY, and THOMAS, JJ., joined. SOUTER, J., filed a
dissenting opinion, in which STEVENS, GINSBURG, and BREYER, JJ., joined,
post, p. T7.

Douglas P. Danzig, Deputy Attorney General of Califor-
nia, argued the cause for petitioner. With him on the briefs
were Bill Lockyer, Attorney General, pro se, Robert R. An-
derson, Chief Assistant Attorney General, Gary W. Schons,
Senior Assistant Attorney General, and Carl H. Horst, Su-
pervising Deputy Attorney General.

Erwin Chemerinsky argued the cause for respondent.
With him on the brief were Paul Hoffman, Jordan C. Budd,
Steven R. Shapiro, Mark D. Rosenbaum, Daniel P. Tokaji,
and Alan L. Schlosser.*

*Kent S. Scheidegger and Charles L. Hobson filed a brief for the Crimi-
nal Justice Legal Foundation et al. as amict curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the California
Public Defenders Association by Kenneth I. Clayman; for Families to
Amend California’s Three Strikes et al. by Gerald F. Uelmen; for the Na-
tional Association of Criminal Defense Lawyers by Sheryl Gordon Mc-
Cloud, and for Donald Ray Hill by Susan S. Azad and Kathryn M. Davis.

Briefs of amici curiae were filed for the California District Attorneys
Association by Dennis L. Stout and Grover D. Merritt; and for Michael P.
Judge by Albert J. Menaster and Alex Ricciardulli.
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JUSTICE O’CONNOR delivered the opinion of the Court.

This case raises the issue whether the United States Court
of Appeals for the Ninth Circuit erred in ruling that the
California Court of Appeal’s decision affirming Leandro An-
drade’s two consecutive terms of 25 years to life in prison for
a “third strike” conviction is contrary to, or an unreasonable
application of, clearly established federal law as determined
by this Court within the meaning of 28 U. S. C. §2254(d)(1).

I
A

On November 4, 1995, Leandro Andrade stole five video-
tapes worth $84.70 from a Kmart store in Ontario, California.
Security personnel detained Andrade as he was leaving the
store. On November 18, 1995, Andrade entered a different
Kmart store in Montclair, California, and placed four video-
tapes worth $68.84 in the rear waistband of his pants.
Again, security guards apprehended Andrade as he was exit-
ing the premises. Police subsequently arrested Andrade for
these crimes.

These two incidents were not Andrade’s first or only en-
counters with law enforcement. According to the state pro-
bation officer’s presentence report, Andrade has been in and
out of state and federal prison since 1982. In January 1982,
he was convicted of a misdemeanor theft offense and was
sentenced to 6 days in jail with 12 months’ probation. An-
drade was arrested again in November 1982 for multiple
counts of first-degree residential burglary. He pleaded
guilty to at least three of those counts, and in April of the
following year he was sentenced to 120 months in prison.
In 1988, Andrade was convicted in federal court of “[t]rans-
portation of [m]arijuana,” App. 24, and was sentenced to
eight years in federal prison. In 1990, he was convicted in
state court for a misdemeanor petty theft offense and was
ordered to serve 180 days in jail. In September 1990, An-
drade was convicted again in federal court for the same fel-
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ony of “[tJransportation of [mlarijuana,” ibid., and was
sentenced to 2,191 days in federal prison. And in 1991,
Andrade was arrested for a state parole violation—escape
from federal prison. He was paroled from the state peniten-
tiary system in 1993.

A state probation officer interviewed Andrade after his
arrest in this case. The presentence report notes:

“The defendant admitted committing the offense. The
defendant further stated he went into the K-Mart Store
to steal videos. He took four of them to sell so he could
buy heroin. He has been a heroin addict since 1977.
He says when he gets out of jail or prison he always does
something stupid. He admits his addiction controls his
life and he steals for his habit.” Id., at 25.

Because of his 1990 misdemeanor conviction, the State
charged Andrade in this case with two counts of petty theft
with a prior conviction, in violation of Cal. Penal Code Ann.
§666 (West Supp. 2002). Under California law, petty theft
with a prior conviction is a so-called “wobbler” offense be-
cause it is punishable either as a misdemeanor or as a felony.
Ibid.; cf. Ewing v. California, ante, at 16-17 (plurality opin-
ion). The decision to prosecute petty theft with a prior con-
viction as a misdemeanor or as a felony is in the discretion
of the prosecutor. See ante, at 17. The trial court also has
discretion to reduce the charge to a misdemeanor at the time
of sentencing. See People v. Superior Court of Los Angeles
Cty. ex rel. Alvarez, 14 Cal. 4th 968, 979, 928 P. 2d 1171,
1177-1178 (1997); see also EFwing v. California, ante, at 17.

Under California’s three strikes law, any felony can consti-
tute the third strike, and thus can subject a defendant to a
term of 25 years to life in prison. See Cal. Penal Code Ann.
§667(€)(2)(A) (West 1999); see also Fwing v. California,
ante, at 16. In this case, the prosecutor decided to charge
the two counts of theft as felonies rather than misdemeanors.
The trial court denied Andrade’s motion to reduce the of-
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fenses to misdemeanors, both before the jury verdict and
again in state habeas proceedings.

A jury found Andrade guilty of two counts of petty theft
with a prior conviction. According to California law, a jury
must also find that a defendant has been convicted of at least
two serious or violent felonies that serve as qualifying of-
fenses under the three strikes regime. In this case, the jury
made a special finding that Andrade was convicted of three
counts of first-degree residential burglary. A conviction for
first-degree residential burglary qualifies as a serious or vio-
lent felony for the purposes of the three strikes law. Cal.
Penal Code Ann. §§667.5, 1192.7 (West 1999); see also Fwing
v. California, ante, at 19. As a consequence, each of An-
drade’s convictions for theft under Cal. Penal Code Ann.
§666 (West Supp. 2002) triggered a separate application of
the three strikes law. Pursuant to California law, the judge
sentenced Andrade to two consecutive terms of 25 years
to life in prison. See §§667(c)(6), 667(e)(2)(B). The State
stated at oral argument that under the decision announced
by the Supreme Court of California in People v. Garcia, 20
Cal. 4th 490, 976 P. 2d 831 (1999)—a decision that postdates
his conviction and sentence—it remains “available” for An-
drade to “file another State habeas corpus petition” arguing
that he should serve only one term of 25 years to life in
prison because “sentencing courts have a right to dismiss
strikes on a count-by-count basis.” Tr. of Oral Arg. 24.

B

On direct appeal in 1997, the California Court of Appeal
affirmed Andrade’s sentence of two consecutive terms of 25
years to life in prison. It rejected Andrade’s claim that his
sentence violates the constitutional prohibition against cruel
and unusual punishment. The court stated that “the pro-
portionality analysis” of Solem v. Helm, 463 U. S. 277 (1983),
“is questionable in light of” Harmelin v. Michigan, 501 U. S.
957 (1991). App. to Pet. for Cert. 76. The court then ap-
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plied our decision in Rummel v. Estelle, 445 U. S. 263 (1980),
where we rejected the defendant’s claim that a life sentence
was “‘grossly disproportionate’ to the three felonies that
formed the predicate for his sentence.” Id., at 265. The
California Court of Appeal then examined Andrade’s claim
in light of the facts in Rummel: “Comparing [Andrade’s]
crimes and criminal history with that of defendant Rummel,
we cannot say the sentence of 50 years to life at issue in this
case is disproportionate and constitutes cruel and unusual
punishment under the United States Constitution.” App. to
Pet. for Cert. 76-77.

After the Supreme Court of California denied discretion-
ary review, Andrade filed a petition for a writ of habeas cor-
pus in Federal District Court. The District Court denied
his petition. The Ninth Circuit granted Andrade a certifi-
cate of appealability as to his claim that his sentence violated
the Eighth Amendment, and subsequently reversed the
judgment of the District Court. 270 F. 3d 743 (2001).

The Ninth Circuit first noted that it was reviewing An-
drade’s petition under the Antiterrorism and Effective Death
Penalty Act of 1996 (AEDPA), 110 Stat. 1214. Applying its
own precedent, the Ninth Circuit held that an unreasonable
application of clearly established federal law occurs “when
our independent review of the legal question ‘leaves us with
a “firm conviction” that one answer, the one rejected by the
[state] court, was correct and the other, the application of the
federal law that the [state] court adopted, was erroneous—in
other words that clear error occurred.”” 270 F. 3d, at 753
(alteration in original) (quoting Van Tran v. Lindsey, 212
F. 3d 1143, 11563-1154 (CA9 2000)).

The court then reviewed our three most recent major prec-
edents in this area—Rwmmel v. Estelle, supra, Solem v.
Helm, supra, and Harmelin v. Michigan, supra. The Ninth
Circuit “follow[ed] the test prescribed by Justice Kennedy
in Harmelin,” concluding that “both Rummel and Solem
remain good law and are instructive in Harmelin’s applica-
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tion.” 270 F. 3d, at 766. It then noted that the California
Court of Appeal compared the facts of Andrade’s case to the
facts of Rummel, but not Solem. 270 F. 3d, at 766. The
Ninth Circuit concluded that it should grant the writ of ha-
beas corpus because the state court’s “disregard for Solem
results in an unreasonable application of clearly established
Supreme Court law,” and “is irreconcilable with . .. Solem,”
thus constituting “clear error.” Id., at 766-767.

Judge Sneed dissented in relevant part. He wrote that
“[t]he sentence imposed in this case is not one of the ‘exceed-
ingly rare’ terms of imprisonment prohibited by the Eighth
Amendment’s proscription against cruel and unusual punish-
ment.” Id., at 767 (quoting Harmelin v. Michigan, supra,
at 1001 (KENNEDY, J., concurring in part and concurring in
judgment)). Under his view, the state court decision up-
holding Andrade’s sentence was thus “not an unreasonable
application of clearly established federal law.” 270 F. 3d, at
772. We granted certiorari, 535 U. S. 969 (2002), and now
reverse.

II

Andrade’s argument in this Court is that two consecutive
terms of 25 years to life for stealing approximately $150 in
videotapes is grossly disproportionate in violation of the
Eighth Amendment. Andrade similarly maintains that the
state court decision affirming his sentence is “contrary to, or
involved an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of the
United States.” 28 U. S. C. §2254(d)(1).

AEDPA circumscribes a federal habeas court’s review of
a state court decision. Section 2254 provides:

“(d) An application for a writ of habeas corpus on behalf
of a person in custody pursuant to the judgment of a
State court shall not be granted with respect to any
claim that was adjudicated on the merits in State court
proceedings unless the adjudication of the claim—
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“(1) resulted in a decision that was contrary to, or in-
volved an unreasonable application of, clearly estab-
lished federal law, as determined by the Supreme Court
of the United States.”

The Ninth Circuit requires federal habeas courts to review
the state court decision de novo before applying the AEDPA
standard of review. See, e. g., Van Tran v. Lindsey, supra,
at 1154-1155; Clark v. Murphy, 317 F. 3d 1038, 1044, n. 3
(CA9 2003). We disagree with this approach. AEDPA
does not require a federal habeas court to adopt any one
methodology in deciding the only question that matters
under §2254(d)(1)—whether a state court decision is con-
trary to, or involved an unreasonable application of, clearly
established federal law. See Weeks v. Angelone, 528 U. S.
225 (2000). In this case, we do not reach the question
whether the state court erred and instead focus solely on
whether §2254(d) forecloses habeas relief on Andrade’s
Eighth Amendment claim.
II1

A

As a threshold matter here, we first decide what consti-
tutes “clearly established Federal law, as determined by the
Supreme Court of the United States.” §2254(d)(1). An-
drade relies upon a series of precedents from this Court—
Rummel v. FEstelle, supra, Solem v. Helm, 463 U.S.
277 (1983), and Harmelin v. Michigan, 501 U.S. 957
(1991)—that he claims clearly establish a principle that his
sentence is so grossly disproportionate that it violates the
Eighth Amendment. Section 2254(d)(1)’s “clearly estab-
lished” phrase “refers to the holdings, as opposed to the
dicta, of this Court’s decisions as of the time of the relevant
state-court decision.” Williams v. Taylor, 529 U. S. 362, 412
(2000). In other words, “clearly established Federal law”
under §2254(d)(1) is the governing legal principle or princi-
ples set forth by the Supreme Court at the time the state
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court renders its decision. See id., at 405, 413; Bell v. Cone,
535 U. S. 685, 698 (2002). In most situations, the task of de-
termining what we have clearly established will be straight-
forward. The difficulty with Andrade’s position, however, is
that our precedents in this area have not been a model of
clarity. See Harmelin v. Michigan, 501 U. S., at 965 (opin-
ion of SCALIA, J.); id., at 996, 998 (KENNEDY, J., concurring in
part and concurring in judgment). Indeed, in determining
whether a particular sentence for a term of years can violate
the Eighth Amendment, we have not established a clear or
consistent path for courts to follow. See Fwing v. Califor-
nia, ante, at 20-23.
B

Through this thicket of Eighth Amendment jurisprudence,
one governing legal principle emerges as “clearly estab-
lished” under §2254(d)(1): A gross disproportionality princi-
ple is applicable to sentences for terms of years.

Our cases exhibit a lack of clarity regarding what factors
may indicate gross disproportionality. In Solem (the case
upon which Andrade relies most heavily), we stated: “It is
clear that a 25-year sentence generally is more severe than
a 15-year sentence, but in most cases it would be difficult to
decide that the former violates the Eighth Amendment while
the latter does not.” 463 U.S., at 294 (footnote omitted).
And in Harmelin, both JUSTICE KENNEDY and JUSTICE
SCALIA repeatedly emphasized this lack of clarity: that
“Solem was scarcely the expression of clear . .. constitutional
law,” 501 U. S., at 965 (opinion of SCALIA, J.), that in “adher-
[ing] to the narrow proportionality principle . . . our propor-
tionality decisions have not been clear or consistent in all
respects,” id., at 996 (KENNEDY, J., concurring in part and
concurring in judgment), that “we lack clear objective stand-
ards to distinguish between sentences for different terms of
years,” id., at 1001 (KENNEDY, J., concurring in part and con-
curring in judgment), and that the “precise contours” of the
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proportionality principle “are unclear,” id., at 998 (KEN-
NEDY, J., concurring in part and concurring in judgment).

Thus, in this case, the only relevant clearly established law
amenable to the “contrary to” or “unreasonable application
of” framework is the gross disproportionality principle, the
precise contours of which are unclear, applicable only in the
“exceedingly rare” and “extreme” case. Id., at 1001 (KEN-
NEDY, J., concurring in part and concurring in judgment) (in-
ternal quotation marks omitted); see also Solem v. Helm,
supra, at 290; Rummel v. Estelle, 445 U. S., at 272.

Iv

The final question is whether the California Court of Ap-
peal’s decision affirming Andrade’s sentence is “contrary to,
or involved an unreasonable application of,” this clearly es-
tablished gross disproportionality principle.

First, a state court decision is “contrary to our clearly es-
tablished precedent if the state court applies a rule that con-
tradicts the governing law set forth in our cases” or “if the
state court confronts a set of facts that are materially indis-
tinguishable from a decision of this Court and nevertheless
arrives at a result different from our precedent.” Williams
v. Taylor, supra, at 405-406; see also Bell v. Cone, supra, at
694. In terms of length of sentence and availability of pa-
role, severity of the underlying offense, and the impact of
recidivism, Andrade’s sentence implicates factors relevant in
both Rummel and Solem. Because Harmelin and Solem
specifically stated that they did not overrule Rummel, it was
not contrary to our clearly established law for the California
Court of Appeal to turn to Rummel in deciding whether a
sentence is grossly disproportionate. See Harmelin, supra,
at 998 (KENNEDY, J., concurring in part and concurring in
judgment); Solem, supra, at 288, n. 13, 303-304, n. 32. In-
deed, Harmelin allows a state court to reasonably rely on
Rummel in determining whether a sentence is grossly dis-
proportionate. The California Court of Appeal’s decision
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was therefore not “contrary to” the governing legal princi-
ples set forth in our cases.

Andrade’s sentence also was not materially indistinguish-
able from the facts in Solem. The facts here fall in between
the facts in Rummel and the facts in Solem. Solem in-
volved a sentence of life in prison without the possibility of
parole. 463 U.S., at 279. The defendant in Rummel was
sentenced to life in prison with the possibility of parole. 445
U.S., at 267. Here, Andrade retains the possibility of pa-
role. Solem acknowledged that Rummel would apply in a
“similar factual situation.” 463 U.S., at 304, n. 32. And
while this case resembles to some degree both Rummel and
Solem, it is not materially indistinguishable from either.
Cf. Ewing v. California, ante, at 40 (BREYER, J., dissenting)
(recognizing a “twilight zone between Solem and Rummel”).
Consequently, the state court did not “confron[t] a set of facts
that are materially indistinguishable from a decision of this
Court and nevertheless arriv(e] at a result different from our
precedent.” Williams v. Taylor, 529 U. S., at 406.!

1 JUSTICE SOUTER argues that the possibility of Andrade’s receiving pa-
role in 50 years makes this case similar to the facts in Solem v. Helm, 463
U. 8.277(1983). Post, at 78-T9 (dissenting opinion). Andrade’s sentence,
however, is also similar to the facts in Rummel v. Estelle, 445 U. S. 263
(1980), a case that is also “controlling.” Post, at 78. Given the lack of
clarity of our precedents in Solem, Rummel, and Harmelin v. Michigan,
501 U. S. 957 (1991), we cannot say that the state court’s affirmance of two
sentences of 25 years to life in prison was contrary to our clearly estab-
lished precedent. And to the extent that JUSTICE SOUTER is arguing that
the similarity of Solem to this case entitles Andrade to relief under the
unreasonable application prong of §2254(d), we reject his analysis for the
reasons given infra, at 76-77. Moreover, it is not true that Andrade’s
“sentence can only be understood as punishment for the total amount he
stole.” Post, at 78. To the contrary, California law specifically provides
that each violation of Cal. Penal Code Ann. §666 (West Supp. 2002) trig-
gers a separate application of the three strikes law, if the different felony
counts are “not arising from the same set of operative facts.” §667(c)(6)
(West 1999); see also §667(e)(2)(B). Here, Andrade was sentenced to two
consecutive terms under California law precisely because the two thefts
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Second, “[ulnder the ‘unreasonable application’ clause, a
federal habeas court may grant the writ if the state court
identifies the correct governing legal principle from this
Court’s decisions but unreasonably applies that principle to
the facts of the prisoner’s case.” Id., at 413. The “unrea-
sonable application” clause requires the state court decision
to be more than incorrect or erroneous. Id., at 410, 412.
The state court’s application of clearly established law must
be objectively unreasonable. Id., at 409.

The Ninth Circuit made an initial error in its “unreason-
able application” analysis. In Van Tran v. Lindsey, 212
F. 3d, at 1152-1154, the Ninth Circuit defined “objectively
unreasonable” to mean “clear error.” These two standards,
however, are not the same. The gloss of clear error fails to
give proper deference to state courts by conflating error
(even clear error) with unreasonableness. See Williams v.
Taylor, supra, at 410; Bell v. Cone, 535 U. S., at 699.

It is not enough that a federal habeas court, in its
“independent review of the legal question,” is left with a
““firm conviction’” that the state court was “‘erroneous.’”
270 F. 3d, at 753 (quoting Van Tran v. Lindsey, supra, at
1153-1154). We have held precisely the opposite: “Under
§2254(d)(1)’s ‘unreasonable application’ clause, then, a federal
habeas court may not issue the writ simply because that

of two different Kmart stores occurring two weeks apart were two dis-
tinct crimes.

JUSTICE SOUTER, relying on Robinson v. California, 370 U.S. 660
(1962), also argues that in this case, it is “unrealistic” to think that a sen-
tence of 50 years to life for Andrade is not equivalent to life in prison
without parole. Post, at 79. This argument, however, misses the point.
Based on our precedents, the state court decision was not contrary to,
or an unreasonable application of, our clearly established law. Moreover,
JUSTICE SOUTER’s position would treat a sentence of life without parole
for the 77-year-old person convicted of murder as equivalent to a sentence
of life with the possibility of parole in 10 years for the same person con-
victed of the same crime. Two different sentences do not become materi-
ally indistinguishable based solely upon the age of the persons sentenced.
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court concludes in its independent judgment that the rele-
vant state-court decision applied clearly established federal
law erroneously or incorrectly.” Williams v. Taylor, 529
U.S., at 411. Rather, that application must be objectively
unreasonable. Id., at 409; Bell v. Cone, supra, at 699; Wood-
ford v. Visciotti, 537 U. S. 19, 27 (2002) (per curiam,).

Section 2254(d)(1) permits a federal court to grant habeas
relief based on the application of a governing legal principle
to a set of facts different from those of the case in which
the principle was announced. See, e. g., Williams v. Taylor,
supra, at 407 (noting that it is “an unreasonable application
of this Court’s precedent if the state court identifies the cor-
rect governing legal rule from this Court’s cases but unrea-
sonably applies it to the facts of the particular state prison-
er’s case”). Here, however, the governing legal principle
gives legislatures broad discretion to fashion a sentence that
fits within the scope of the proportionality principle—the
“precise contours” of which “are unclear.” Harmelin v.
Michigan, 501 U. S., at 998 (KENNEDY, J., concurring in part
and concurring in judgment). And it was not objectively
unreasonable for the California Court of Appeal to conclude
that these “contours” permitted an affirmance of Andrade’s
sentence.

Indeed, since Harmelin, several Members of this Court
have expressed “uncertainty” regarding the application of
the proportionality principle to the California three strikes
law. Riggs v. California, 525 U. S. 1114, 1115 (1999) (STE-
VENS, J., joined by SOUTER and GINSBURG, JJ., respecting
denial of certiorari) (“[TThere is some uncertainty about how
our cases dealing with the punishment of recidivists should
apply”); see also id., at 1116 (“It is thus unclear how, if at all,
a defendant’s criminal record beyond the requisite two prior
‘strikes’ . . . affects the constitutionality of his sentence”);
cf. Durden v. California, 531 U. S. 1184 (2001) (SOUTER, J.,
joined by BREYER, J., dissenting from denial of certiorari)
(arguing that the Court should hear the three strikes gross
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disproportionality issue on direct review because of the “po-
tential for disagreement over application of” AEDPA).2

The gross disproportionality principle reserves a constitu-
tional violation for only the extraordinary case. In applying
this principle for §2254(d)(1) purposes, it was not an unrea-
sonable application of our clearly established law for the Cal-
ifornia Court of Appeal to affirm Andrade’s sentence of two
consecutive terms of 25 years to life in prison.

v

The judgment of the United States Court of Appeals for
the Ninth Circuit, accordingly, is reversed.

It 1s so ordered.

JUSTICE SOUTER, with whom JUSTICE STEVENS, JUSTICE
GINSBURG, and JUSTICE BREYER join, dissenting.

The application of the Eighth Amendment prohibition
against cruel and unusual punishment to terms of years is
articulated in the “clearly established” principle acknowl-
edged by the Court: a sentence grossly disproportionate to
the offense for which it is imposed is unconstitutional. See
ante, at 72-73; Harmelin v. Michigan, 501 U. S. 957 (1991);
Solem v. Helm, 463 U. S. 277 (1983); Rummel v. Estelle, 445
U.S. 263 (1980). For the reasons set forth in JUSTICE
BREYER’s dissent in Ewing v. California, ante, at 35, which
I joined, Andrade’s sentence cannot survive Eighth Amend-
ment review. His criminal history is less grave than Ew-
ing’s, and yet he received a prison term twice as long for a
less serious triggering offense. To be sure, this is a habeas
case and a prohibition couched in terms as general as gross

2JUSTICE SOUTER would hold that Andrade’s sentence also violates the
unreasonable application prong of §2254(d)(1). Post, at 79-82. His rea-
sons, however, do not change the “uncertainty” of the scope of the propor-
tionality principle. We cannot say that the state court decision was an
unreasonable application of this principle.
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disproportion necessarily leaves state courts with much lee-
way under the statutory criterion that conditions federal re-
lief upon finding that a state court unreasonably applied clear
law, see 28 U. S. C. §2254(d). This case nonetheless presents
two independent reasons for holding that the disproportion-
ality review by the state court was not only erroneous but
unreasonable, entitling Andrade to relief. I respectfully dis-
sent accordingly.

The first reason is the holding in Solem, which happens to
be our most recent effort at proportionality review of recidi-
vist sentencing, the authority of which was not left in doubt
by Harmelin, see 501 U. S., at 998. Although Solem is im-
portant for its instructions about applying objective propor-
tionality analysis, see 463 U. S., at 290-292, the case is con-
trolling here because it established a benchmark in applying
the general principle. We specifically held that a sentence
of life imprisonment without parole for uttering a $100 “no
account” check was disproportionate to the crime, even
though the defendant had committed six prior nonviolent fel-
onies. In explaining our proportionality review, we con-
trasted the result with Rummel’s on the ground that the life
sentence there had included parole eligibility after 12 years,
Solem, 463 U. S., at 297.

The facts here are on all fours with those of Solem and
point to the same result. Id., at 279-281. Andrade, like the
defendant in Solem, was a repeat offender who committed
theft of fairly trifling value, some $150, and their criminal
records are comparable, including burglary (though An-
drade’s were residential), with no violent crimes or crimes
against the person. The respective sentences, too, are strik-
ingly alike. Although Andrade’s petty thefts occurred on
two separate occasions, his sentence can only be understood
as punishment for the total amount he stole. The two thefts
were separated by only two weeks; they involved the same
victim; they apparently constituted parts of a single, continu-
ing effort to finance drug sales; their seriousness is measured
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by the dollar value of the things taken; and the government
charged both thefts in a single indictment. Cf. United
States Sentencing Commission, Guidelines Manual §3D1.2
(Nov. 2002) (grouping temporally separated counts as one of-
fense for sentencing purposes). The state court accordingly
spoke of his punishment collectively as well, carrying a 50-
year minimum before parole eligibility, see App. to Pet. for
Cert. 77 (“[W]e cannot say the sentence of 50 years to life at
issue in this case is disproportionate”), and because Andrade
was 37 years old when sentenced, the substantial 50-year
period amounts to life without parole. Solem, supra, at 287
(When considering whether a punishment is cruel or unusual
“‘the question cannot be considered in the abstract’” (quot-
ing Robinson v. California, 370 U.S. 660, 667 (1962))); cf.
Rummel, supra, at 280-281 (defendant’s eligibility for parole
in 12 years informs a proper assessment of his cruel and
unusual punishment claim). The results under the Eighth
Amendment should therefore be the same in each case. The
only ways to reach a different conclusion are to reject the
practical equivalence of a life sentence without parole and
one with parole eligibility at 87, see ante, at 74 (“Andrade
retains the possibility of parole”), or to discount the continu-
ing authority of Solem’s example, as the California court did,
see App. to Pet. for Cert. 76 (“[T]he current validity of the
Solem proportionality analysis is questionable”). The for-
mer is unrealistic; an 87-year-old man released after 50 years
behind bars will have no real life left, if he survives to be
released at all. And the latter, disparaging Solem as a point
of reference on Eighth Amendment analysis, is wrong as a
matter of law.

The second reason that relief is required even under the
§2254(d) unreasonable application standard rests on the al-
ternative way of looking at Andrade’s 50-year sentence as
two separate 25-year applications of the three-strikes law,
and construing the challenge here as going to the second,
consecutive 25-year minimum term triggered by a petty
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theft.! To understand why it is revealing to look at the
sentence this way, it helps to recall the basic difficulty inher-
ent in proportionality review. We require the comparison
of offense and penalty to disclose a truly gross disproportion-
ality before the constitutional limit is passed, in large part
because we believe that legislatures are institutionally
equipped with better judgment than courts in deciding what
penalty is merited by particular behavior. Solem, supra, at
290. In this case, however, a court is substantially aided in
its reviewing function by two determinations made by the
State itself.

The first is the State’s adoption of a particular penalogical
theory as its principal reason for shutting a three-strikes de-
fendant away for at least 25 years. Although the State al-
ludes in passing to retribution or deterrence (see Brief for
Petitioner 16, 24; Reply Brief for Petitioner 10), its only seri-
ous justification for the 25-year minimum treats the sentence
as a way to incapacitate a given defendant from further
crime; the underlying theory is the need to protect the public
from a danger demonstrated by the prior record of violent
and serious crime. See Brief for Petitioner 17 (“significant
danger to society such that [defendant] must be imprisoned
for no less than twenty-five years to life”); id., at 21 (“statute
carefully tailored to address . . . defendants that pose the
greatest danger”); id., at 23 (“isolating such a defendant
for a substantial period of time”); Reply Brief for Petitioner
11 (“If Andrade’s reasoning were accepted, however, Cali-
fornia would be precluded from incapacitating him”). See
also Rummel, 445 U.S., at 284 (“purpose of a recidivist

1'This point is independent of the fact, recognized by the Court, ante, at
68, that it remains open to Andrade to appeal his sentence under People
v. Garcia, 20 Cal. 4th 490, 976 P. 2d 831 (1999) (holding trial court may
dismiss strikes on a count-by-count basis; such discretion is consistent with
mandatory consecutive sentencing provision).
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statute . . . [is] to segregate”).? The State, in other words
has not chosen 25 to life because of the inherent moral or
social reprehensibility of the triggering offense in isolation;
the triggering offense is treated so seriously, rather, because
of its confirmation of the defendant’s danger to society and
the need to counter his threat with incapacitation. As to
the length of incapacitation, the State has made a second
helpful determination, that the public risk or danger posed
by someone with the specified predicate record is generally
addressed by incapacitation for 25 years before parole eligi-
bility. Cal. Penal Code Ann. §667(e)(2)(A)(ii) (West 1999).
The three-strikes law, in sum, responds to a condition of the
defendant shown by his prior felony record, his danger to
society, and it reflects a judgment that 25 years of incapacita-
tion prior to parole eligibility is appropriate when a defend-
ant exhibiting such a condition commits another felony.
Whether or not one accepts the State’s choice of penalogi-
cal policy as constitutionally sound, that policy cannot rea-

2 Implicit in the distinction between future dangerousness and repunish-
ment for prior crimes is the notion that the triggering offense must, within
some degree, be substantial enough to bear the weight of the sentence it
elicits. As triggering offenses become increasingly minor and recidivist
sentences grow, the sentences advance toward double jeopardy violations.
When defendants are parking violators or slow readers of borrowed li-
brary books, there is not much room for belief, even in light of a past
criminal record, that the State is permanently incapacitating the defend-
ant because of future dangerousness rather than resentencing for past
offenses.

That said, I do not question the legitimacy of repeatedly sentencing a
defendant in light of his criminal record: the Federal Sentencing Guide-
lines provide a prime example of how a sentencing scheme may take into
account a defendant’s criminal history without resentencing a defendant
for past convictions, Witte v. United States, 515 U. S. 389, 403 (1995) (the
triggering offense determines the range of possible sentences, and the past
criminal record affects an enhancement of that sentence). The point is
merely that the triggering offense must reasonably support the weight of
even the harshest possible sentences.
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sonably justify the imposition of a consecutive 25-year mini-
mum for a second minor felony committed soon after the first
triggering offense. Andrade did not somehow become twice
as dangerous to society when he stole the second handful
of videotapes; his dangerousness may justify treating one
minor felony as serious and warranting long incapacitation,
but a second such felony does not disclose greater danger
warranting substantially longer incapacitation. Since the
defendant’s condition has not changed between the two
closely related thefts, the incapacitation penalty is not open
to the simple arithmetic of multiplying the punishment by
two, without resulting in gross disproportion even under the
State’s chosen benchmark. Far from attempting a novel
penal theory to justify doubling the sentence, the California
Court of Appeal offered no comment at all as to the particu-
lar penal theory supporting such a punishment. App. to Pet.
for Cert. 76-79. Perhaps even more tellingly, no one could
seriously argue that the second theft of videotapes provided
any basis to think that Andrade would be so dangerous after
25 years, the date on which the consecutive sentence would
begin to run, as to require at least 25 years more. I know
of no jurisdiction that would add 25 years of imprisonment
simply to reflect the fact that the two temporally related
thefts took place on two separate occasions, and I am not
surprised that California has found no such case, not even
under its three-strikes law. Tr. of Oral Arg. 52 (State’s
counsel acknowledging “I have no reference to any 50-year-
to-life sentences based on two convictions”). In sum, the
argument that repeating a trivial crime justifies doubling a
25-year minimum incapacitation sentence based on a threat
to the public does not raise a seriously debatable point on
which judgments might reasonably differ. The argument
is irrational, and the state court’s acceptance of it in re-
sponse to a facially gross disproportion between triggering
offense and penalty was unreasonable within the meaning
of §2254(d).



Cite as: 538 U. S. 63 (2003) 83

SOUTER, J., dissenting

This is the rare sentence of demonstrable gross dispropor-
tionality, as the California Legislature may well have recog-
nized when it specifically provided that a prosecutor may
move to dismiss or strike a prior felony conviction “in the
furtherance of justice.” Cal. Penal Code Ann. §667(f)(2)
(West 1999). In this case, the statutory safeguard failed,
and the state court was left to ensure that the Eighth
Amendment prohibition on grossly disproportionate sen-
tences was met. If Andrade’s sentence is not grossly dispro-
portionate, the principle has no meaning. The California
court’s holding was an unreasonable application of clearly es-
tablished precedent.
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No. 01-729. Argued November 13, 2002—Decided March 5, 2003

Under the Alaska Sex Offender Registration Act (Act), any sex offender

or child kidnaper incarcerated in the State must register with the De-
partment of Corrections within 30 days before his release, providing his
name, address, and other specified information. If the individual is at
liberty, he must register with local law enforcement authorities within
a working day of his conviction or of entering the State. If he was
convicted of a single, nonaggravated sex crime, the offender must pro-
vide annual verification of the submitted information for 15 years. If
he was convicted of an aggravated sex offense or of two or more sex
offenses, he must register for life and verify the information quarterly.
The offender’s information is forwarded to the Department of Public
Safety, which maintains a central registry of sex offenders. Some of
the data, such as fingerprints, driver’s license number, anticipated
change of address, and whether the offender has had medical treatment
afterwards, are kept confidential. The offender’s name, aliases, ad-
dress, photograph, physical description, description, license and identi-
fication numbers of motor vehicles, place of employment, date of birth,
crime, date and place of conviction, length and conditions of sentence,
and a statement as to whether the offender is in compliance with the
Act’s update requirements or cannot be located are, however, published
on the Internet. Both the Act’s registration and notification require-
ments are retroactive.

Respondents were convicted of aggravated sex offenses. Both were
released from prison and completed rehabilitative programs for sex of-
fenders. Although convicted before the Act’s passage, respondents are
covered by it. After the initial registration, they are required to sub-
mit quarterly verifications and notify the authorities of any changes.
Both respondents, along with the wife of one of them, also a respondent
here, brought this action under 42 U. S. C. § 1983, seeking to declare the
Act void as to them under, inter alia, the Ex Post Facto Clause, U. S.
Const., Art. I, §10, cl. 1. The District Court granted petitioners sum-
mary judgment. The Ninth Circuit disagreed in relevant part, holding
that, because its effects were punitive, the Act violates the Ex Post
Facto Clause.



Cite as: 538 U. S. 84 (2003) 85

Syllabus

Held: Because the Alaska Sex Offender Registration Act is nonpunitive,
its retroactive application does not violate the Ex Post Facto Clause.
Pp. 92-106.

(@) The determinative question is whether the legislature meant to
establish “civil proceedings.” Kansas v. Hendricks, 521 U. S. 346, 361.
If the intention was to impose punishment, that ends the inquiry. If,
however, the intention was to enact a regulatory scheme that is civil
and nonpunitive, the Court must further examine whether the statutory
scheme is so punitive either in purpose or effect as to negate the State’s
intention to deem it civil. FE.g., tbid. Because the Court ordinarily
defers to the legislature’s stated intent, ibid., only the clearest
proof will suffice to override that intent and transform what has been
denominated a civil remedy into a criminal penalty. See, e.g., ibid.
P. 92.

(b) The Alaska Legislature’s intent was to create a civil, nonpunitive
regime. The Court first considers the statute’s text and structure,
Flemming v. Nestor, 363 U. S. 603, 617, asking whether the legislature
indicated either expressly or impliedly a preference for one label or the
other, Hudson v. United States, 522 U. S. 93, 99. Here, the statutory
text states the legislature’s finding that sex offenders pose a high risk
of reoffending, identifies protecting the public from sex offenders as the
law’s primary interest, and declares that release of certain information
about sex offenders to public agencies and the public will assist in pro-
tecting the public safety. This Court has already determined that an
imposition of restrictive measures on sex offenders adjudged to be dan-
gerous is a legitimate nonpunitive governmental objective. Hendricks,
521 U.S,, at 363. Here, as in Hendricks, nothing on the statute’s face
suggests that the legislature sought to create anything other than a civil
scheme designed to protect the public from harm. Id., at 361. The
contrary conclusion is not required by the Alaska Constitution’s inclu-
sion of the need to protect the public as one of the purposes of criminal
administration. Where a legislative restriction is an incident of the
State’s power to protect the public health and safety, it will be consid-
ered as evidencing an intent to exercise that regulatory power, and not
a purpose to add to the punishment. FE. g., Flemming v. Nestor, supra,
at 616. Other formal attributes of a legislative enactment, such as the
manner of its codification or the enforcement procedures it establishes,
are probative of the legislature’s intent, see, e. g., Hendricks, 521 U. S.,
at 361, but are open to debate in this case. The Act’s notification provi-
sions are codified in the State’s Health, Safety, and Housing Code, con-
firming the conclusion that the statute was intended as a nonpunitive
regulatory measure. Cf. ibid. The fact that the Act’s registration pro-
visions are codified in the State’s Code of Criminal Procedure is not
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dispositive, since a statute’s location and labels do not by themselves
transform a civil remedy into a criminal one. See United States v. One
Assortment of 89 Firearms, 465 U. S. 354, 364-365, and n. 6. 'The Code
of Criminal Procedure contains many other provisions that do not in-
volve criminal punishment. The Court’s conclusion is not altered by
the fact that the Act’s implementing procedural mechanisms require
the trial court to inform the defendant of the Act’s requirements and,
if possible, the period of registration required. That conclusion is
strengthened by the fact that, aside from the duty to register, the stat-
ute itself mandates no procedures. Instead, it vests the authority to
promulgate implementing regulations with the Department of Public
Safety, an agency charged with enforcing both criminal and civil regula-
tory laws. Also telling is the fact that the Act does not require the
procedures adopted to contain any safeguards associated with the crimi-
nal process. By contemplating distinctly civil procedures, the legisla-
ture indicated clearly that it intended a civil, not a criminal, sanction.
United States v. Ursery, 518 U. S. 267, 289. Pp. 92-96.

(c) Respondents cannot show, much less by the clearest proof, that
the Act’s effects negate Alaska’s intention to establish a civil regulatory
scheme. In analyzing the effects, the Court refers to the seven factors
noted in Kennedy v. Mendoza-Martinez, 372 U. S. 144, 168-169, as a
useful framework. First, the regulatory scheme, in its necessary opera-
tion, has not been regarded in the Nation’s history and traditions as a
punishment. The fact that sex offender registration and notification
statutes are of fairly recent origin suggests that the Act was not meant
as a punitive measure, or, at least, that it did not involve a traditional
means of punishing. Respondents’ argument that the Act, particularly
its notification provisions, resembles shaming punishments of the colo-
nial period is unpersuasive. In contrast to those punishments, the Act’s
stigma results not from public display for ridicule and shaming but from
the dissemination of accurate information about a criminal record, most
of which is already public. The fact that Alaska posts offender informa-
tion on the Internet does not alter this conclusion. Second, the Act
does not subject respondents to an affirmative disability or restraint.
It imposes no physical restraint, and so does not resemble imprison-
ment, the paradigmatic affirmative disability or restraint. Hudson, 522
U. S.,at 104. Moreover, its obligations are less harsh than the sanctions
of occupational debarment, which the Court has held to be nonpunitive.
See, e. g., 1bid. Contrary to the Ninth Circuit’s assertion, the record
contains no evidence that the Act has led to substantial occupational or
housing disadvantages for former sex offenders that would not have
otherwise occurred. Also unavailing is that court’s assertion that the
periodic update requirement imposed an affirmative disability. The
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Act, on its face, does not require these updates to be made in person.
The holding that the registration system is parallel to probation or su-
pervised release is rejected because, in contrast to probationers and
supervised releasees, offenders subject to the Act are free to move
where they wish and to live and work as other citizens, with no supervi-
sion. While registrants must inform the authorities after they change
their facial features, borrow a car, or seek psychiatric treatment, they
are not required to seek permission to do so. Third, the Act does not
promote the traditional aims of punishment. That it might deter future
crimes is not dispositive. See, e. g., id., at 105. Moreover, the Ninth
Circuit erred in concluding that the Act’s registration obligations were
retributive. While the Act does differentiate between individuals con-
victed of aggravated or multiple offenses and those convicted of a single
nonaggravated offense, these broad categories and the reporting re-
quirement’s corresponding length are reasonably related to the danger
of recidivism, and this is consistent with the regulatory objective.
Fourth, the Act has a rational connection to a legitimate nonpunitive
purpose, public safety, which is advanced by alerting the public to the
risk of sex offenders in their community. That the Act may not be
narrowly drawn to accomplish the stated purpose is not dispositive,
since such imprecision does not suggest that the Act’s nonpunitive pur-
pose is a “sham or mere pretext.” Hendricks, supra, at 371 (KENNEDY,
J., concurring). Fifth, the regulatory scheme is not excessive with re-
spect to the Act’s purpose. The State’s determination to legislate with
respect to convicted sex offenders as a class, rather than require individ-
ual determination of their dangerousness, does not render the Act puni-
tive. See, e. 9., Hawker v. New York, 170 U. S. 189, 197. Hendricks,
supra, at 357-368, 364, distinguished. Moreover, the wide dissemina-
tion of offender information does not render the Act excessive, given
the general mobility of the population. The question here is not
whether the legislature has made the best choice possible to address the
problem it seeks to remedy, but whether the regulatory means chosen
are reasonable in light of the nonpunitive objective. The Act meets
this standard. Finally, the two remaining Mendoza-Martinez factors—
whether the regulation comes into play only on a finding of scienter and
whether the behavior to which it applies is already a crime—are of little
weight in this case. Pp. 97-106.

259 F. 3d 979, reversed and remanded.

KENNEDY, J., delivered the opinion of the Court, in which REENQUIST,
C. J., and O’CONNOR, SCALIA, and THOMAS, JJ., joined. THOMAS, J., filed
a concurring opinion, post, p. 106. SOUTER, J., filed an opinion concurring
in the judgment, post, p. 107. STEVENS, J., filed a dissenting opinion, post,



88 SMITH ». DOE

Syllabus

p- 110. GINSBURG, J., filed a dissenting opinion, in which BREYER, J,,
joined, post, p. 114.

John G. Roberts, Jr., argued the cause for petitioners.
With him on the briefs were Jonathan S. Franklin, Cather-
e K. Stetson, Cynthia M. Cooper, and Bruce M. Botelho,
Attorney General of Alaska.
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JUSTICE KENNEDY delivered the opinion of the Court.

The Alaska Sex Offender Registration Act requires con-
victed sex offenders to register with law enforcement au-
thorities, and much of the information is made public. We
must decide whether the registration requirement is a retro-
active punishment prohibited by the Ex Post Facto Clause.

I
A

The State of Alaska enacted the Alaska Sex Offender Reg-
istration Act (Act) on May 12, 1994. 1994 Alaska Sess. Laws
ch. 41. Like its counterparts in other States, the Act is
termed a “Megan’s Law.” Megan Kanka was a 7-year-old
New Jersey girl who was sexually assaulted and murdered
in 1994 by a neighbor who, unknown to the victim’s family,
had prior convictions for sex offenses against children. The
crime gave impetus to laws for mandatory registration of
sex offenders and corresponding community notification. In
1994, Congress passed the Jacob Wetterling Crimes Against
Children and Sexually Violent Offender Registration Act,
title 17, 108 Stat. 2038, as amended, 42 U. S. C. § 14071, which
conditions certain federal law enforcement funding on the
States’ adoption of sex offender registration laws and sets

West Virginia, and James E. Doyle of Wisconsin; and for the Council of
State Governments et al. by Richard Ruda and James I. Crowley.

Briefs of amici curiae urging affirmance were filed for the American
Civil Liberties Union et al. by Lawrence S. Lustberg, Steven R. Shapiro,
and Joshua L. Dratel; for Citizens for Penal Reform, Inc., by W. Andrew
McCullough; for the Electronic Privacy Information Center by Marc Ro-
tenberg; for the Massachusetts Committee for Public Counsel Services by
Carol A. Donovan; for the Office of the Public Defender for the State of
New Jersey et al. by Peter A. Garcia, Michael Z. Buncher, Brian J. Neff,
Richard S. Lehrich, and Edward Barocas; and for the Public Defender
Service for the District of Columbia by James W. Klein, Samia A. Fam,
and Corinne A. Beckwith.

Lucy A. Dalglish and Gregg P. Leslie filed a brief for the Reporters
Committee for Freedom of the Press as amicus curiae.
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minimum standards for state programs. By 1996, every
State, the District of Columbia, and the Federal Government
had enacted some variation of Megan’s Law.

The Alaska law, which is our concern in this case, contains
two components: a registration requirement and a notifica-
tion system. Both are retroactive. 1994 Alaska Sess. Laws
ch. 41, §12(a). The Act requires any “sex offender or child
kidnapper who is physically present in the state” to register,
either with the Department of Corrections (if the individual
is incarcerated) or with the local law enforcement authorities
(if the individual is at liberty). Alaska Stat. §§12.63.010(a),
(b) (2000). Prompt registration is mandated. If still in
prison, a covered sex offender must register within 30 days
before release; otherwise he must do so within a working
day of his conviction or of entering the State. §12.63.010(a).
The sex offender must provide his name, aliases, identifying
features, address, place of employment, date of birth, convie-
tion information, driver’s license number, information about
vehicles to which he has access, and postconviction treatment
history. §12.63.010(b)(1). He must permit the authorities
to photograph and fingerprint him. §12.63.010(b)(2).

If the offender was convicted of a single, nonaggra-
vated sex crime, he must provide annual verification of
the submitted information for 15 years. §§12.63.010(d)(1),
12.63.020(a)(2). If he was convicted of an aggravated sex
offense or of two or more sex offenses, he must register for
life and verify the information quarterly. §§12.63.010(d)(2),
12.63.020(a)(1). The offender must notify his local police de-
partment if he moves. §12.63.010(c). A sex offender who
knowingly fails to comply with the Act is subject to criminal
prosecution. §§11.56.835, 11.56.840.

The information is forwarded to the Alaska Department
of Public Safety, which maintains a central registry of sex
offenders. §18.65.087(a). Some of the data, such as fin-
gerprints, driver’s license number, anticipated change of
address, and whether the offender has had medical treat-
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ment afterwards, are kept confidential. §812.63.010(b),
18.65.087(b). The following information is made available to
the public: “the sex offender’s or child kidnapper’s name,
aliases, address, photograph, physical description, descrip-
tion[,] license [and] identification numbers of motor vehicles,
place of employment, date of birth, crime for which con-
victed, date of conviction, place and court of conviction,
length and conditions of sentence, and a statement as to
whether the offender or kidnapper is in compliance with
[the update] requirements . . . or cannot be located.”
§18.65.087(b). The Act does not specify the means by which
the registry information must be made public. Alaska has
chosen to make most of the nonconfidential information avail-

able on the Internet.
B

Respondents John Doe I and John Doe I were convicted
of sexual abuse of a minor, an aggravated sex offense. John
Doe I pleaded nolo contendere after a court determination
that he had sexually abused his daughter for two years, when
she was between the ages of 9 and 11; John Doe II entered
a nolo contendere plea to sexual abuse of a 14-year-old child.
Both were released from prison in 1990 and completed reha-
bilitative programs for sex offenders. Although convicted
before the passage of the Act, respondents are covered by it.
After the initial registration, they are required to submit
quarterly verifications and notify the authorities of any
changes. Both respondents, along with respondent Jane
Doe, wife of John Doe I, brought an action under Rev. Stat.
§1979, 42 U. S. C. §1983, seeking to declare the Act void as
to them under the Ex Post Facto Clause of Article I, §10,
cl. 1, of the Constitution and the Due Process Clause of §1
of the Fourteenth Amendment. The United States District
Court for the District of Alaska granted summary judgment
for petitioners. In agreement with the District Court, the
Court of Appeals for the Ninth Circuit determined the state
legislature had intended the Act to be a nonpunitive, civil
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regulatory scheme; but, in disagreement with the District
Court, it held the effects of the Act were punitive despite
the legislature’s intent. In consequence, it held the Act vio-
lates the Ex Post Facto Clause. Doe I v. Otte, 259 F. 3d 979
(2001). We granted certiorari. 534 U. S. 1126 (2002).

II

This is the first time we have considered a claim that a sex
offender registration and notification law constitutes retroac-
tive punishment forbidden by the Ex Post Facto Clause.
The framework for our inquiry, however, is well established.
We must “ascertain whether the legislature meant the stat-
ute to establish ‘civil’ proceedings.” Kansas v. Hendricks,
521 U. S. 346, 361 (1997). If the intention of the legislature
was to impose punishment, that ends the inquiry. If, how-
ever, the intention was to enact a regulatory scheme that is
civil and nonpunitive, we must further examine whether the
statutory scheme is “‘so punitive either in purpose or effect
as to negate [the State’s] intention’ to deem it ‘civil.”” Ibid.
(quoting United States v. Ward, 448 U.S. 242, 248-249
(1980)). Because we “ordinarily defer to the legislature’s
stated intent,” Hendricks, supra, at 361, “‘only the clearest
proof’ will suffice to override legislative intent and transform
what has been denominated a civil remedy into a criminal
penalty,” Hudson v. United States, 522 U. S. 93, 100 (1997)
(quoting Ward, supra, at 249); see also Hendricks, supra, at
361; United States v. Ursery, 518 U. S. 267, 290 (1996); United
States v. One Assortment of 89 Firearms, 465 U. S. 354, 365
(1984).

A

Whether a statutory scheme is civil or eriminal “is first of
all a question of statutory construction.” Hendricks, supra,
at 361 (internal quotation marks omitted); see also Hudson,
supra, at 99. We consider the statute’s text and its strue-
ture to determine the legislative objective. Flemming v.
Nestor, 363 U. S. 603, 617 (1960). A conclusion that the leg-



Cite as: 538 U. S. 84 (2003) 93

Opinion of the Court

islature intended to punish would satisfy an ex post facto
challenge without further inquiry into its effects, so consid-
erable deference must be accorded to the intent as the legis-
lature has stated it.

The courts “must first ask whether the legislature, in es-
tablishing the penalizing mechanism, indicated either ex-
pressly or impliedly a preference for one label or the other.”
Hudson, supra, at 99 (internal quotation marks omitted).
Here, the Alaska Legislature expressed the objective of the
law in the statutory text itself. The legislature found that
“sex offenders pose a high risk of reoffending,” and identified
“protecting the public from sex offenders” as the “primary
governmental interest” of the law. 1994 Alaska Sess. Laws
ch. 41, §1. The legislature further determined that “release
of certain information about sex offenders to public agencies
and the general public will assist in protecting the public
safety.” Ibid. As we observed in Hendricks, where we
examined an ex post facto challenge to a postincarceration
confinement of sex offenders, an imposition of restrictive
measures on sex offenders adjudged to be dangerous is
“a legitimate nonpunitive governmental objective and has
been historically so regarded.” 521 U.S., at 363. In this
case, as in Hendricks, “[nJothing on the face of the statute
suggests that the legislature sought to create anything other
than a civil . . . scheme designed to protect the public from
harm.” Id., at 361.

Respondents seek to cast doubt upon the nonpunitive na-
ture of the law’s declared objective by pointing out that the
Alaska Constitution lists the need for protecting the public
as one of the purposes of criminal administration. Brief for
Respondents 23 (citing Alaska Const., Art. I, §12). As the
Court stated in Flemming v. Nestor, rejecting an ex post
facto challenge to a law terminating benefits to deported
aliens, where a legislative restriction “is an incident of the
State’s power to protect the health and safety of its citizens,”
it will be considered “as evidencing an intent to exercise that
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regulatory power, and not a purpose to add to the punish-
ment.” 363 U.S., at 616 (citing Hawker v. New York, 170
U. S. 189 (1898)). The Court repeated this principle in 89
Firearms, upholding a statute requiring forfeiture of unli-
censed firearms against a double jeopardy challenge. The
Court observed that, in enacting the provision, Congress
“‘was concerned with the widespread traffic in firearms and
with their general availability to those whose possession
thereof was contrary to the public interest.”” 465 U. S,, at
364 (quoting Huddleston v. United States, 415 U. S. 814, 824
(1974)). This goal was “plainly more remedial than puni-
tive.” 465 U. S., at 364. These precedents instruct us that
even if the objective of the Act is consistent with the pur-
poses of the Alaska criminal justice system, the State’s pur-
suit of it in a regulatory scheme does not make the objec-
tive punitive.

Other formal attributes of a legislative enactment, such as
the manner of its codification or the enforcement procedures
it establishes, are probative of the legislature’s intent. See
Hendricks, supra, at 361, Hudson, supra, at 103; 89 Fire-
arms, supra, at 363. In this case these factors are open to
debate. The notification provisions of the Act are codified
in the State’s “Health, Safety, and Housing Code,” § 18, con-
firming our conclusion that the statute was intended as a
nonpunitive regulatory measure. Cf. Hendricks, supra, at
361 (the State’s “objective to create a civil proceeding is evi-
denced by its placement of the Act within the [State’s] pro-
bate code, instead of the criminal code” (citations omitted)).
The Act’s registration provisions, however, are codified in
the State’s criminal procedure code, and so might seem to
point in the opposite direction. These factors, though, are
not dispositive. The location and labels of a statutory provi-
sion do not by themselves transform a civil remedy into a
criminal one. In 89 Firearms, the Court held a forfeiture
provision to be a civil sanction even though the authorizing
statute was in the criminal code. 465 U.S., at 364-365.
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The Court rejected the argument that the placement demon-
strated Congress’ “intention to create an additional criminal
sanction,” observing that “both criminal and civil sanctions
may be labeled ‘penalties.”” Id., at 364, n. 6.

The same rationale applies here. Title 12 of Alaska’s
Code of Criminal Procedure (where the Act’s registration
provisions are located) contains many provisions that do not
involve criminal punishment, such as civil procedures for
disposing of recovered and seized property, Alaska Stat.
§12.36.010 et seq. (2000); laws protecting the confidentiality
of victims and witnesses, §12.61.010 et seq.; laws governing
the security and accuracy of criminal justice information,
§12.62.110 et seq.; laws governing civil postconviction ac-
tions, §12.72.010 et seq.; and laws governing actions for writs
of habeas corpus, §12.75.010 et seq., which under Alaska law
are “independent civil proceeding[s],” State v. Hannagan,
559 P. 2d 1059, 1063 (Alaska 1977). Although some of these
provisions relate to criminal administration, they are not in
themselves punitive. The partial codification of the Act in
the State’s criminal procedure code is not sufficient to sup-
port a conclusion that the legislative intent was punitive.

The procedural mechanisms to implement the Act do not
alter our conclusion. After the Act’s adoption Alaska
amended its Rules of Criminal Procedure concerning the ac-
ceptance of pleas and the entering of criminal judgments.
The rule on pleas now requires the court to “infor[m] the
defendant in writing of the requirements of [the Act] and, if
it can be determined by the court, the period of registration
required.” Alaska Rule Crim. Proc. 11(c)(4) (2002). Simi-
larly, the written judgments for sex offenses and child kid-
napings “must set out the requirements of [the Act] and, if it
can be determined by the court, whether that conviction will
require the offender or kidnapper to register for life or a
lesser period.” Alaska Stat. § 12.55.148(a) (2000).

The policy to alert convicted offenders to the civil conse-
quences of their criminal conduct does not render the conse-
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quences themselves punitive. When a State sets up a regu-
latory scheme, it is logical to provide those persons subject
to it with clear and unambiguous notice of the requirements
and the penalties for noncompliance. The Act requires reg-
istration either before the offender’s release from confine-
ment or within a day of his conviction (if the offender is not
imprisoned). Timely and adequate notice serves to apprise
individuals of their responsibilities and to ensure compliance
with the regulatory scheme. Notice is important, for the
scheme is enforced by criminal penalties. See §§11.56.835,
11.56.840. Although other methods of notification may be
available, it is effective to make it part of the plea colloquy
or the judgment of conviction. Invoking the criminal proc-
ess in aid of a statutory regime does not render the statutory
scheme itself punitive.

Our conclusion is strengthened by the fact that, aside from
the duty to register, the statute itself mandates no proce-
dures. Instead, it vests the authority to promulgate imple-
menting regulations with the Alaska Department of Public
Safety, §§12.63.020(b), 18.65.087(d)—an agency charged with
enforcement of both criminal and civil regulatory laws.
See, e. g., §17.30.100 (enforcement of drug laws); §18.70.010
(fire protection); §28.05.011 (motor vehicles and road safety);
§44.41.020 (protection of life and property). The Act itself
does not require the procedures adopted to contain any safe-
guards associated with the criminal process. That leads us
to infer that the legislature envisioned the Act’s implementa-
tion to be civil and administrative. By contemplating “dis-
tinctly civil procedures,” the legislature “indicate[d] clearly
that it intended a civil, not a criminal sanction.” Ursery,
518 U. S., at 289 (internal quotation marks omitted; alter-
ation in original).

We conclude, as did the District Court and the Court of
Appeals, that the intent of the Alaska Legislature was to
create a civil, nonpunitive regime.
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In analyzing the effects of the Act we refer to the seven
factors noted in Kennedy v. Mendoza-Martinez, 372 U. S.
144, 168-169 (1963), as a useful framework. These factors,
which migrated into our ex post facto case law from double
jeopardy jurisprudence, have their earlier origins in cases
under the Sixth and Eighth Amendments, as well as the Bill
of Attainder and the Ex Post Facto Clauses. See id., at
168-169, and nn. 22-28. Because the Mendoza-Martinez
factors are designed to apply in various constitutional con-
texts, we have said they are “neither exhaustive nor disposi-
tive,” United States v. Ward, 448 U. S., at 249; 89 Firearms,
465 U. S., at 365, n. 7, but are “useful guideposts,” Hudson,
522 U.S., at 99. The factors most relevant to our analysis
are whether, in its necessary operation, the regulatory
scheme: has been regarded in our history and traditions as a
punishment; imposes an affirmative disability or restraint;
promotes the traditional aims of punishment; has a rational
connection to a nonpunitive purpose; or is excessive with re-
spect to this purpose.

A historical survey can be useful because a State that de-
cides to punish an individual is likely to select a means
deemed punitive in our tradition, so that the public will rec-
ognize it as such. The Court of Appeals observed that the
sex offender registration and notification statutes “are of
fairly recent origin,” 2569 F. 3d, at 989, which suggests that
the statute was not meant as a punitive measure, or, at least,
that it did not involve a traditional means of punishing. Re-
spondents argue, however, that the Act—and, in particular,
its notification provisions—resemble shaming punishments of
the colonial period. Brief for Respondents 33-34 (citing A.
Earle, Curious Punishments of Bygone Days 1-2 (1896)).

Some colonial punishments indeed were meant to inflict
public disgrace. Humiliated offenders were required “to
stand in public with signs cataloguing their offenses.”
Hirsch, From Pillory to Penitentiary: The Rise of Criminal
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Incarceration in Early Massachusetts, 80 Mich. L. Rev. 1179,
1226 (1982); see also L. Friedman, Crime and Punishment in
American History 38 (1993). At times the labeling would be
permanent: A murderer might be branded with an “M,” and
a thief with a “T.” R. Semmes, Crime and Punishment in
Early Maryland 35 (1938); see also Massaro, Shame, Culture,
and American Criminal Law, 89 Mich. L. Rev. 1880, 1913
(1991). The aim was to make these offenders suffer “perma-
nent stigmas, which in effect cast the person out of the com-
munity.” Ibid.; see also Friedman, supra, at 40; Hirsch,
supra, at 1228. The most serious offenders were banished,
after which they could neither return to their original com-
munity nor, reputation tarnished, be admitted easily into a
new one. T. Blomberg & K. Lucken, American Penology: A
History of Control 30-31 (2000). Respondents contend that
Alaska’s compulsory registration and notification resemble
these historical punishments, for they publicize the crime,
associate it with his name, and, with the most serious offend-
ers, do so for life.

Any initial resemblance to early punishments is, however,
misleading. Punishments such as whipping, pillory, and
branding inflicted physical pain and staged a direct confron-
tation between the offender and the public. Even punish-
ments that lacked the corporal component, such as public
shaming, humiliation, and banishment, involved more than
the dissemination of information. They either held the per-
son up before his fellow citizens for face-to-face shaming or
expelled him from the community. See Earle, supra, at 20,
35-36, 51-52; Massaro, supra, at 1912-1924; Semmes, supra,
at 39-40; Blomberg & Lucken, supra, at 30-31. By con-
trast, the stigma of Alaska’s Megan’s Law results not from
public display for ridicule and shaming but from the dissemi-
nation of accurate information about a criminal record, most
of which is already public. Our system does not treat dis-
semination of truthful information in furtherance of a legiti-
mate governmental objective as punishment. On the con-
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trary, our criminal law tradition insists on public indictment,
public trial, and public imposition of sentence. Transpar-
ency is essential to maintaining public respect for the crimi-
nal justice system, ensuring its integrity, and protecting the
rights of the accused. The publicity may cause adverse con-
sequences for the convicted defendant, running from mild
personal embarrassment to social ostracism. In contrast to
the colonial shaming punishments, however, the State does
not make the publicity and the resulting stigma an integral
part of the objective of the regulatory scheme.

The fact that Alaska posts the information on the Internet
does not alter our conclusion. It must be acknowledged that
notice of a criminal conviction subjects the offender to public
shame, the humiliation increasing in proportion to the extent
of the publicity. And the geographic reach of the Internet
is greater than anything which could have been designed in
colonial times. These facts do not render Internet notifica-
tion punitive. The purpose and the principal effect of noti-
fication are to inform the public for its own safety, not to
humiliate the offender. Widespread public access is neces-
sary for the efficacy of the scheme, and the attendant humili-
ation is but a collateral consequence of a valid regulation.

The State’s Web site does not provide the public with
means to shame the offender by, say, posting comments un-
derneath his record. An individual seeking the information
must take the initial step of going to the Department of Pub-
lic Safety’s Web site, proceed to the sex offender registry,
and then look up the desired information. The process is
more analogous to a visit to an official archive of criminal
records than it is to a scheme forcing an offender to appear
in public with some visible badge of past criminality. The
Internet makes the document search more efficient, cost ef-
fective, and convenient for Alaska’s citizenry.

We next consider whether the Act subjects respondents to
an “affirmative disability or restraint.” Mendoza-Martinez,
supra, at 168. Here, we inquire how the effects of the
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Act are felt by those subject to it. If the disability or re-
straint is minor and indirect, its effects are unlikely to be
punitive.

The Act imposes no physical restraint, and so does not
resemble the punishment of imprisonment, which is the para-
digmatic affirmative disability or restraint. Hudson, 522
U.S., at 104. The Act’s obligations are less harsh than the
sanctions of occupational debarment, which we have held to
be nonpunitive. See ibid. (forbidding further participation
in the banking industry); De Veau v. Braisted, 363 U. S. 144
(1960) (forbidding work as a union official); Hawker v. New
York, 170 U. S. 189 (1898) (revocation of a medical license).
The Act does not restrain activities sex offenders may pur-
sue but leaves them free to change jobs or residences.

The Court of Appeals sought to distinguish Hawker and
cases which have followed it on the grounds that the disabil-
ity at issue there was specific and “narrow,” confined to par-
ticular professions, whereas “the procedures employed under
the Alaska statute are likely to make [respondents] com-
pletely unemployable” because “employers will not want to
risk loss of business when the public learns that they have
hired sex offenders.” 259 F. 3d, at 988. This is conjecture.
Landlords and employers could conduct background checks
on the criminal records of prospective employees or tenants
even with the Act not in force. The record in this case con-
tains no evidence that the Act has led to substantial occupa-
tional or housing disadvantages for former sex offenders that
would not have otherwise occurred through the use of rou-
tine background checks by employers and landlords. The
Court of Appeals identified only one incident from the 7-year
history of Alaska’s law where a sex offender suffered commu-
nity hostility and damage to his business after the informa-
tion he submitted to the registry became public. Id., at 987-
988. This could have occurred in any event, because the
information about the individual’s conviction was already in
the public domain.
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Although the public availability of the information may
have a lasting and painful impact on the convicted sex of-
fender, these consequences flow not from the Act’s registra-
tion and dissemination provisions, but from the fact of con-
viction, already a matter of public record. The State makes
the facts underlying the offenses and the resulting convic-
tions accessible so members of the public can take the
precautions they deem necessary before dealing with the
registrant.

The Court of Appeals reasoned that the requirement of
periodic updates imposed an affirmative disability. In
reaching this conclusion, the Court of Appeals was under a
misapprehension, albeit one created by the State itself dur-
ing the argument below, that the offender had to update the
registry in person. Id., at 984, n. 4. The State’s represen-
tation was erroneous. The Alaska statute, on its face, does
not require these updates to be made in person. And, as
respondents conceded at the oral argument before us, the
record contains no indication that an in-person appearance
requirement has been imposed on any sex offender subject
to the Act. Tr. of Oral Arg. 26-28.

The Court of Appeals held that the registration system is
parallel to probation or supervised release in terms of the
restraint imposed. 259 F. 3d, at 987. This argument has
some force, but, after due consideration, we reject it. Pro-
bation and supervised release entail a series of mandatory
conditions and allow the supervising officer to seek the revo-
cation of probation or release in case of infraction. See gen-
erally Johnson v. United States, 529 U. S. 694 (2000); Griffin
v. Wisconsin, 483 U. S. 868 (1987). By contrast, offenders
subject to the Alaska statute are free to move where they
wish and to live and work as other citizens, with no super-
vision. Although registrants must inform the authorities
after they change their facial features (such as growing a
beard), borrow a car, or seek psychiatric treatment, they are
not required to seek permission to do so. A sex offender
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who fails to comply with the reporting requirement may be
subjected to a criminal prosecution for that failure, but any
prosecution is a proceeding separate from the individual’s
original offense. Whether other constitutional objections
can be raised to a mandatory reporting requirement, and
how those questions might be resolved, are concerns beyond
the scope of this opinion. It suffices to say the registration
requirements make a valid regulatory program effective and
do not impose punitive restraints in violation of the Ex Post
Facto Clause.

The State concedes that the statute might deter future
crimes. Respondents seize on this proposition to argue that
the law is punitive, because deterrence is one purpose of pun-
ishment. Brief for Respondents 37. This proves too much.
Any number of governmental programs might deter crime
without imposing punishment. “To hold that the mere pres-
ence of a deterrent purpose renders such sanctions
‘ecriminal’ . . . would severely undermine the Government’s
ability to engage in effective regulation.” Hudson, supra,
at 105; see also Ursery, 518 U. S., at 292; 89 Firearms, 465
U. S, at 364.

The Court of Appeals was incorrect to conclude that the
Act’s registration obligations were retributive because “the
length of the reporting requirement appears to be measured
by the extent of the wrongdoing, not by the extent of the risk
posed.” 259 F. 3d, at 990. The Act, it is true, differentiates
between individuals convicted of aggravated or multiple of-
fenses and those convicted of a single nonaggravated offense.
Alaska Stat. §12.63.020(a)(1) (2000). The broad categories,
however, and the corresponding length of the reporting re-
quirement, are reasonably related to the danger of recidi-
vism, and this is consistent with the regulatory objective.

The Act’s rational connection to a nonpunitive purpose is
a “[mjost significant” factor in our determination that the
statute’s effects are not punitive. Ursery, supra, at 290.
As the Court of Appeals acknowledged, the Act has a legit-
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imate nonpunitive purpose of “public safety, which is ad-
vanced by alerting the public to the risk of sex offenders in
their communit[y].” 259 F. 3d, at 991. Respondents con-
cede, in turn, that “this alternative purpose is valid, and ra-
tional.” Brief for Respondents 38. They contend, however,
that the Act lacks the necessary regulatory connection be-
cause it is not “narrowly drawn to accomplish the stated
purpose.” Ibid. A statute is not deemed punitive simply
because it lacks a close or perfect fit with the nonpunitive
aims it seeks to advance. The imprecision respondents rely
upon does not suggest that the Act’s nonpunitive purpose
is a “sham or mere pretext.” Hendricks, 521 U. S., at 371
(KENNEDY, J., concurring).

In concluding the Act was excessive in relation to its regu-
latory purpose, the Court of Appeals relied in large part on
two propositions: first, that the statute applies to all con-
victed sex offenders without regard to their future danger-
ousness; and, second, that it places no limits on the number
of persons who have access to the information. 259 F. 3d,
at 991-992. Neither argument is persuasive.

Alaska could conclude that a conviction for a sex offense
provides evidence of substantial risk of recidivism. The leg-
islature’s findings are consistent with grave concerns over
the high rate of recidivism among convicted sex offenders
and their dangerousness as a class. The risk of recidivism
posed by sex offenders is “frightening and high.” McKune
v. Lile, 536 U.S. 24, 34 (2002); see also id., at 33 (“When
convicted sex offenders reenter society, they are much more
likely than any other type of offender to be rearrested for a
new rape or sexual assault” (citing U. S. Dept. of Justice, Bu-
reau of Justice Statistics, Sex Offenses and Offenders 27
(1997); U.S. Dept. of Justice, Bureau of Justice Statistics,
Recidivism of Prisoners Released in 1983, p. 6 (1997))).

The Ex Post Facto Clause does not preclude a State from
making reasonable categorical judgments that conviction of
specified crimes should entail particular regulatory conse-
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quences. We have upheld against ex post facto challenges
laws imposing regulatory burdens on individuals convicted
of crimes without any corresponding risk assessment. See
De Veau, 363 U.S., at 160; Hawker, 170 U.S., at 197. As
stated in Hawker: “Doubtless, one who has violated the crim-
inal law may thereafter reform and become in fact possessed
of a good moral character. But the legislature has power
in cases of this kind to make a rule of universal ap-
plication....” Ibid. The State’s determination to legislate
with respect to convicted sex offenders as a class, rather
than require individual determination of their dangerous-
ness, does not make the statute a punishment under the Ex
Post Facto Clause.

Our decision in Hendricks, on which respondents rely,
Brief for Respondents 39, is not to the contrary. The State’s
objective in Hendricks was involuntary (and potentially in-
definite) confinement of “particularly dangerous individuals.”
521 U. S., at 357-358, 364. The magnitude of the restraint
made individual assessment appropriate. The Act, by con-
trast, imposes the more minor condition of registration. In
the context of the regulatory scheme the State can dispense
with individual predictions of future dangerousness and
allow the public to assess the risk on the basis of accurate,
nonprivate information about the registrants’ convictions
without violating the prohibitions of the Ex Post Facto
Clause.

The duration of the reporting requirements is not exces-
sive. Empirical research on child molesters, for instance,
has shown that, “[c]Jontrary to conventional wisdom, most re-
offenses do not occur within the first several years after re-
lease,” but may occur “as late as 20 years following release.”
National Institute of Justice, R. Prentky, R. Knight, & A.
Lee, U.S. Dept. of Justice, Child Sexual Molestation: Re-
search Issues 14 (1997).

The Court of Appeals’ reliance on the wide dissemination
of the information is also unavailing. The Ninth Circuit
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highlighted that the information was available “world-wide”
and “[blroadcas[t]” in an indiscriminate manner. 259 F. 3d,
at 992. As we have explained, however, the notification sys-
tem is a passive one: An individual must seek access to the
information. The Web site warns that the use of displayed
information “to commit a criminal act against another person
is subject to criminal prosecution.” http://www.dps.state.
ak.us/nSorcr/asp/ (as visited Jan. 17, 2003) (available in the
Clerk of Court’s case file). Given the general mobility of our
population, for Alaska to make its registry system available
and easily accessible throughout the State was not so exces-
sive a regulatory requirement as to become a punishment.
See D. Schram & C. Milloy, Community Notification: A Study
of Offender Characteristics and Recidivism 13 (1995) (38% of
recidivist sex offenses in the State of Washington took place
in jurisdictions other than where the previous offense was
committed).

The excessiveness inquiry of our ex post facto jurispru-
dence is not an exercise in determining whether the leg-
islature has made the best choice possible to address the
problem it seeks to remedy. The question is whether the
regulatory means chosen are reasonable in light of the non-
punitive objective. The Act meets this standard.

The two remaining Mendoza-Martinez factors—whether
the regulation comes into play only on a finding of scienter
and whether the behavior to which it applies is already a
crime—are of little weight in this case. The regulatory
scheme applies only to past conduct, which was, and is, a
crime. This is a necessary beginning point, for recidivism
is the statutory concern. The obligations the statute im-
poses are the responsibility of registration, a duty not predi-
cated upon some present or repeated violation.

Our examination of the Act’s effects leads to the determi-
nation that respondents cannot show, much less by the clear-
est proof, that the effects of the law negate Alaska’s intention
to establish a civil regulatory scheme. The Act is nonpuni-
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tive, and its retroactive application does not violate the Ex
Post Facto Clause. The judgment of the Court of Appeals
for the Ninth Circuit is reversed, and the case is remanded
for further proceedings consistent with this opinion.

It is so ordered.

JUSTICE THOMAS, concurring.

I join the Court’s opinion upholding the Alaska Sex Of-
fender Registration Act (ASORA) against ex post facto chal-
lenge. I write separately, however, to reiterate that “there
is no place for [an implementation-based] challenge” in our
ex post facto jurisprudence. Seling v. Young, 531 U. S. 250,
273 (2001) (THOMAS, J., concurring in judgment). Instead,
the determination whether a scheme is eriminal or civil must
be limited to the analysis of the obligations actually created
by statute. See id., at 273-274 (“[T]o the extent that the
conditions result from the fact that the statute is not being
applied according to its terms, the conditions are not the
effect of the statute, but rather the effect of its improper
implementation”). As we have stated, the categorization of
a proceeding as civil or criminal is accomplished by examin-
ing “the statute on its face.” Hudson v. United States, 522
U. S. 93, 100 (1997) (internal quotation marks omitted).

In this case, ASORA does not specify a means of making
registry information available to the public. It states only
that

“[ilInformation about a sex offender . .. that is contained
in the central registry . . . is confidential and not subject
to public disclosure except as to the sex offender’s . . .
name, aliases, address, photograph, physical description,
description of motor vehicles, license numbers of motor
vehicles, and vehicle identification numbers of motor ve-
hicles, place of employment, date of birth, crime for
which convicted, date of conviction, place and court of
conviction, length and conditions of sentence, and a
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statement as to whether the offender . . . is in compliance
with requirements of AS 12.63 or cannot be located.”
Alaska Stat. §18.65.087(b) (2000).

By considering whether Internet dissemination renders
ASORA punitive, the Court has strayed from the statute.
With this qualification, I concur.

JUSTICE SOUTER, concurring in the judgment.

I agree with the Court that Alaska’s Sex Offender Regis-
tration Act does not amount to an ex post facto law. But
the majority comes to that conclusion by a different path
from mine, and I concur only in the judgment.

As the Court says, our cases have adopted a two-step en-
quiry to see whether a law is punitive for purposes of various
constitutional provisions including the Ex Post Facto Clause.
At the first step in applying the so-called Kennedy-Ward
test, we ask whether the legislature intended a civil or crimi-
nal consequence; at the second, we look behind the legisla-
ture’s preferred classification to the law’s substance, focusing
on its purpose and effects. See United States v. Ward, 448
U. S. 242, 248-249 (1980); Kennedy v. Mendoza-Martinez, 372
U.S. 144, 168-169 (1963). We have said that “‘only the
clearest proof’” that a law is punitive based on substantial
factors will be able to overcome the legislative categoriza-
tion. Ward, supra, at 249 (quoting Flemming v. Nestor, 363
U. S. 603, 617 (1960)). I continue to think, however, that this
heightened burden makes sense only when the evidence of
legislative intent clearly points in the civil direction. See
Hudson v. United States, 522 U. S. 93, 113-114 (1997) (Sou-
TER, J., concurring in judgment). This means that for me
this is a close case, for I not only agree with the Court that
there is evidence pointing to an intended civil characteriza-
tion of the Act, but also see considerable evidence pointing
the other way.

The Act does not expressly designate the requirements
imposed as “civil,” a fact that itself makes this different from
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our past cases, which have relied heavily on the legislature’s
stated label in finding a civil intent. See Hudson, supra, at
103; Kansas v. Hendricks, 521 U. S. 346, 361 (1997); Allen v.
Illinots, 478 U. S. 364, 368 (1986). The placement of the Act
in the State’s code, another important indicator, see Hen-
dricks, supra, at 361, also leaves matters in the air, for al-
though the section establishing the registry is among the
code’s health and safety provisions, which are civil, see
Alaska Stat. §18.65.087 (2000), the section requiring regis-
tration occurs in the title governing criminal procedure, see
§12.63.010. What is more, the legislature made written no-
tification of the requirement a necessary condition of any
guilty plea, see Alaska Rule Crim. Proc. 11(c)(4) (2002), and,
perhaps most significant, it mandated a statement of the re-
quirement as an element of the actual judgment of conviction
for covered sex offenses, see Alaska Stat. § 12.55.148 (2000);
Alaska Rule Crim. Proc. 32(c) (2002). Finally, looking to en-
forcement, see Hudson, supra, at 103, offenders are obliged,
at least initially, to register with state and local police, see
§§12.63.010(b), (c), although the actual information so ob-
tained is kept by the State’s Department of Public Safety, a
regulatory agency, see § 18.65.087(a). These formal facts do
not force a criminal characterization, but they stand in the
way of asserting that the statute’s intended character is
clearly civil.

The substantial indicators relevant at step two of the
Kennedy-Ward analysis likewise point in different direc-
tions. To start with purpose, the Act’s legislative history
shows it was designed to prevent repeat sex offenses and to
aid the investigation of reported offenses. See 1994 Alaska
Sess. Laws ch. 41, § 1; Brief for Petitioners 26, n. 13. Ensur-
ing public safety is, of course, a fundamental regulatory goal,
see, e. g., United States v. Salerno, 481 U. S. 739, 747 (1987),
and this objective should be given serious weight in the anal-
yses. But, at the same time, it would be naive to look no
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further, given pervasive attitudes toward sex offenders, see
mfra this page and 110, n. See Weaver v. Graham, 450
U.S. 24, 29 (1981) (Ex Post Facto Clause was meant to pre-
vent “arbitrary and potentially vindictive legislation”). The
fact that the Act uses past crime as the touchstone, probably
sweeping in a significant number of people who pose no real
threat to the community, serves to feed suspicion that some-
thing more than regulation of safety is going on; when a leg-
islature uses prior convictions to impose burdens that out-
pace the law’s stated civil aims, there is room for serious
argument that the ulterior purpose is to revisit past crimes,
not prevent future ones. See Kennedy, supra, at 169.

That argument can claim support, too, from the severity
of the burdens imposed. Widespread dissemination of of-
fenders’ names, photographs, addresses, and criminal history
serves not only to inform the public but also to humiliate and
ostracize the convicts. It thus bears some resemblance to
shaming punishments that were used earlier in our history
to disable offenders from living normally in the community.
See, e. g., Massaro, Shame, Culture, and American Criminal
Law, 8 Mich. L. Rev. 1880, 1913 (1991). While the Court
accepts the State’s explanation that the Act simply makes
public information available in a new way, ante, at 99, the
scheme does much more. Its point, after all, is to send a
message that probably would not otherwise be heard, by se-
lecting some conviction information out of its corpus of penal
records and broadcasting it with a warning. Selection
makes a statement, one that affects common reputation and
sometimes carries harsher consequences, such as exclusion
from jobs or housing, harassment, and physical harm.*

*I seriously doubt that the Act’s requirements are “less harsh than the
sanctions of occupational debarment” that we upheld in Hudson v. United
States, 522 U. S. 93 (1997), De Veau v. Braisted, 363 U. S. 144 (1960), and
Hawker v. New York, 170 U. S. 189 (1898). See ante, at 100. It is true
that the Act imposes no formal proscription against any particular employ-
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To me, the indications of punitive character stated above
and the civil indications weighed heavily by the Court are in
rough equipoise. Certainly the formal evidence of legisla-
tive intent does not justify requiring the “‘clearest proof’”
of penal substance in this case, see Hudson, 522 U.S., at
113-114 (SOUTER, J., concurring in judgment), and the sub-
stantial evidence does not affirmatively show with any clar-
ity that the Act is valid. What tips the scale for me is the
presumption of constitutionality normally accorded a State’s
law. That presumption gives the State the benefit of the
doubt in close cases like this one, and on that basis alone I
concur in the Court’s judgment.

JUSTICE STEVENS, dissenting in No. 01-729 and concurring
in the judgment in No. 01-1231.*

These two cases raise questions about statutes that impose
affirmative obligations on convicted sex offenders. The
question in No. 01-729 is whether the Alaska Sex Offender
Registration Act is an ex post facto law, and in No. 01-1231

ment, but there is significant evidence of onerous practical effects of being
listed on a sex offender registry. See, e. g., Doe v. Pataki, 120 F. 3d 1263,
1279 (CA2 1997) (noting “numerous instances in which sex offenders have
suffered harm in the aftermath of notification—ranging from public shun-
ning, picketing, press vigils, ostracism, loss of employment, and eviction,
to threats of violence, physical attacks, and arson”); E. B. v. Verniero, 119
F. 3d 1077, 1102 (CA3 1997) (“The record documents that registrants and
their families have experienced profound humiliation and isolation as a
result of the reaction of those notified. Employment and employment op-
portunities have been jeopardized or lost. Housing and housing opportu-
nities have suffered a similar fate. Family and other personal relation-
ships have been destroyed or severely strained. Retribution has been
visited by private, unlawful violence and threats and, while such incidents
of ‘vigilante justice’ are not common, they happen with sufficient frequency
and publicity that registrants justifiably live in fear of them”); Brief for
Office of the Public Defender for the State of New Jersey et al. as Amict
Curiae 7-21 (describing specific incidents).

*[This opinion applies also to No. 01-1231, Connecticut Dept. of Public
Safety v. Doe, ante, p. 1.]
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it is whether Connecticut’s similar law violates the Due Proc-
ess Clause.

The Court’s opinions in both cases fail to decide whether
the statutes deprive the registrants of a constitutionally pro-
tected interest in liberty. If no liberty interest were impli-
cated, it seems clear that neither statute would raise a color-
able constitutional claim. Cf. Meachum v. Fano, 427 U. S.
215 (1976). Proper analysis of both cases should therefore
begin with a consideration of the impact of the statutes on
the registrants’ freedom.

The statutes impose significant affirmative obligations and
a severe stigma on every person to whom they apply. In
Alaska, an offender who has served his sentence for a single,
nonaggravated crime must provide local law enforcement au-
thorities with extensive personal information—including his
address, his place of employment, the address of his em-
ployer, the license plate number and make and model of any
car to which he has access, a current photo, identifying fea-
tures, and medical treatment—at least once a year for 15
years. If one has been convicted of an aggravated offense
or more than one offense, he must report this same informa-
tion at least quarterly for life. Moreover, if he moves, he
has one working day to provide updated information. Reg-
istrants may not shave their beards, color their hair, change
their employer, or borrow a car without reporting those
events to the authorities. Much of this registration infor-
mation is placed on the Internet. In Alaska, the registrant’s
face appears on a webpage under the label “Registered Sex
Offender.” His physical description, street address, em-
ployer address, and conviction information are also displayed
on this page.

The registration and reporting duties imposed on con-
victed sex offenders are comparable to the duties imposed
on other convicted criminals during periods of supervised
release or parole. And there can be no doubt that the
“[wlidespread public access,” ante, at 99 (opinion in No. 01-
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729), to this personal and constantly updated information has
a severe stigmatizing effect. See Brief for the Office of the
Public Defender for the State of New Jersey et al. as Amici
Curiae 7-21 (providing examples of threats, assaults, loss of
housing, and loss of jobs experienced by sex offenders after
their registration information was made widely available).
In my judgment, these statutes unquestionably affect a con-
stitutionally protected interest in liberty. Cf. Wisconsin v.
Constantineau, 400 U. S. 433 (1971).

It is also clear beyond peradventure that these unique con-
sequences of conviction of a sex offense are punitive. They
share three characteristics, which in the aggregate are not
present in any civil sanction. The sanctions (1) constitute a
severe deprivation of the offender’s liberty, (2) are imposed
on everyone who is convicted of a relevant criminal offense,
and (3) are imposed only on those criminals. Unlike any of
the cases that the Court has cited, a criminal conviction
under these statutes provides both a sufficient and a neces-
sary condition for the sanction.

To be sure, there are cases in which we have held that it
was not punishment and thus not a violation of the Ex Post
Facto Clause to deny future privileges to individuals who
were convicted of crimes. See, e.g., De Veau v. Braisted,
363 U. S. 144 (1960) (upholding prohibition of convicted felons
from working for waterfront unions); Hawker v. New York,
170 U. S. 189 (1898) (upholding prohibition of doctors who
had been convicted of a felony from practicing medicine).
Those cases are distinguishable because in each the prior
conviction was a sufficient condition for the imposition of the
burden, but it was not a necessary one. That is, one may be
barred from participation in a union because he has not paid
fines imposed on him. See NLRB v. Allis-Chalmers Mfy.
Co., 388 U.S. 175, 191-192 (1967). And a doctor may not
be permitted to practice medicine because she is no longer
competent to do so. See, e.g., N. J. Stat. Ann. §45:1-21
(West Supp. 2002).
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Likewise, in Kansas v. Hendricks, 521 U. S. 346 (1997), the
Court held that a law that permitted the civil commitment
of persons who had committed or had been charged with a
sexually violent offense was not an ex post facto law. But
the fact that someone had been convicted was not sufficient
to authorize civil commitment under Kansas law because
Kansas required another proceeding to determine if such a
person suffered from a “‘mental abnormality or personality
disorder which makes the person likely to engage in the
predatory acts of sexual violence.”” Id., at 352. Nor was
the conviction even a necessary predicate for the commit-
ment. See 1bid. (Kansas’ civil commitment procedures also
applied to individuals charged with a sexually violent offense
but found incompetent to stand for trial, or found not guilty
by reason of insanity or by reason of mental disease or de-
fect). While one might disagree in other respects with Hen-
dricks, it is clear that a conviction standing alone did not
make anyone eligible for the burden imposed by that statute.

No matter how often the Court may repeat and manipulate
multifactor tests that have been applied in wholly dissimilar
cases involving only one or two of these three aspects of
these statutory sanctions, it will never persuade me that the
registration and reporting obligations that are imposed on
convicted sex offenders and on no one else as a result of
their convictions are not part of their punishment. In my
opinion, a sanction that (1) is imposed on everyone who com-
mits a criminal offense, (2) is not imposed on anyone else,
and (3) severely impairs a person’s liberty is punishment.

It is therefore clear to me that the Constitution prohibits
the addition of these sanctions to the punishment of persons
who were tried and convicted before the legislation was
enacted. As the Court recognizes, “recidivism is the statu-
tory concern” that provides the supposed justification for the
imposition of such retroactive punishment. Amnte, at 105
(opinion in No. 01-729). That is the principal rationale that
underlies the “three strikes” statute that the Court has up-
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held in Ewing v. California, ante, p. 11. Reliance on that
rationale here highlights the conclusion that the retroactive
application of these statutes constitutes a flagrant violation
of the protections afforded by the Double Jeopardy and
Ex Post Facto Clauses of the Constitution.

I think it equally clear, however, that the State may
impose registration duties and may publish registration in-
formation as a part of its punishment of this category of de-
fendants. Looking to the future, these aspects of their pun-
ishment are adequately justified by two of the traditional
aims of punishment—retribution and deterrence. More-
over, as a matter of procedural fairness, Alaska requires its
judges to include notice of the registration requirements in
judgments imposing sentences on convicted sex offenders
and in the colloquy preceding the acceptance of a plea of
guilty to such an offense. See Alaska Rules Crim. Proc.
11(c)4) and 32(c) (2002). Thus, I agree with the Court
that these statutes are constitutional as applied to post-
enactment offenses.

Accordingly, I would hold that the Alaska statute violates
the constitutional prohibition on ex post facto laws. Be-
cause I believe registration and publication are a permissible
component of the punishment for this category of crimes,
however, for those convicted of offenses committed after the
effective date of such legislation, there would be no separate
procedural due process violation so long as a defendant is
provided a constitutionally adequate trial. I therefore con-
cur in the Court’s disposition of the Connecticut case,
No. 01-1231, and I respectfully dissent from its disposition of
the Alaska case, No. 01-729.

JUSTICE GINSBURG, with whom JUSTICE BREYER joins,
dissenting.

As JUSTICE SOUTER carefully explains, it is unclear
whether the Alaska Legislature conceived of the State’s Sex
Offender Registration Act as a regulatory measure or as a
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penal law. See ante, at 107-109 (opinion concurring in judg-
ment). Accordingly, in resolving whether the Act ranks as
penal for ex post facto purposes, I would not demand “the
clearest proof” that the statute is in effect criminal rather
than civil. Instead, guided by Kennedy v. Mendoza-
Martinez, 372 U. S. 144 (1963), I would neutrally evaluate the
Act’s purpose and effects. See id., at 168-169 (listing seven
factors courts should consider “[a]bsent conclusive evidence
of [legislative] intent as to the penal nature of a statute”);
cf. Hudson v. United States, 522 U. S. 93, 115 (1997)
(BREYER, J., concurring in judgment) (“[I]n fact if not in the-
ory, the Court has simply applied factors of the Kennedy
variety to the matter at hand.”).!

Measured by the Mendoza-Martinez factors, I would hold
Alaska’s Act punitive in effect. Beyond doubt, the Act in-
volves an “affirmative disability or restraint.” 372 U.S., at
168. As JUSTICE STEVENS and JUSTICE SOUTER spell out,
Alaska’s Act imposes onerous and intrusive obligations on
convicted sex offenders; and it exposes registrants, through
aggressive public notification of their crimes, to profound hu-
miliation and community-wide ostracism. See ante, at 109,
and n. (SOUTER, J., concurring in judgment); ante, at 111-112
(STEVENS, J., dissenting in No. 01-729 and concurring in
judgment in No. 01-1231).

Furthermore, the Act’s requirements resemble historically
common forms of punishment. See Mendoza-Martinez, 372
U.S., at 168. Its registration and reporting provisions are
comparable to conditions of supervised release or parole; its

1The Mendoza-Martinez factors include “[wlhether the sanction in-
volves an affirmative disability or restraint, whether it has historically
been regarded as a punishment, whether it comes into play only on a find-
ing of scienter, whether its operation will promote the traditional aims of
punishment—retribution and deterrence, whether the behavior to which
it applies is already a crime, whether an alternative [nonpunitive] purpose
to which it may rationally be connected is assignable for it, and whether
it appears excessive in relation to the alternative purpose assigned.” 372
U. S., at 168-169.
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public notification regimen, which permits placement of the
registrant’s face on a webpage under the label “Registered
Sex Offender,” calls to mind shaming punishments once used
to mark an offender as someone to be shunned. See ante,
at 111-112 (STEVENS, J., dissenting in No. 01-729 and concur-
ring in judgment in No. 01-1231); ante, at 109 (SOUTER, J.,
concurring in judgment).

Telling too, as JUSTICE SOUTER observes, past crime
alone, not current dangerousness, is the “touchstone” trig-
gering the Act’s obligations. Ibid. (opinion concurring in
judgment); see ante, at 112-113 (STEVENS, J., dissenting in
No. 01-729 and concurring in judgment in No. 01-1231).
This touchstone adds to the impression that the Act retribu-
tively targets past guilt, 1. e., that it “revisit[s] past crimes
[more than it] prevent[s] future ones.” Ante, at 109 (Sou-
TER, J., concurring in judgment); see Mendoza-Martinez, 372
U. S, at 168.

Tending the other way, I acknowledge, the Court has
ranked some laws civil and nonpunitive although they impose
significant disabilities or restraints. See, e. g., Flemming v.
Nestor, 363 U. S. 603 (1960) (termination of accrued disability
benefits payable to deported resident aliens); Kansas v. Hen-
dricks, 521 U. S. 346 (1997) (civil confinement of mentally ill
sex offenders). The Court has also deemed some laws non-
punitive despite “punitive aspects.” See United States v.
Ursery, 518 U. S. 267, 290 (1996).

What ultimately tips the balance for me is the Act’s ex-
cessiveness in relation to its nonpunitive purpose. See
Mendoza-Martinez, 372 U. S., at 169. As respondents con-
cede, see Brief for Respondents 38, the Act has a legitimate
civil purpose: to promote public safety by alerting the public
to potentially recidivist sex offenders in the community.
See ante, at 102-103 (majority opinion). But its scope nota-
bly exceeds this purpose. The Act applies to all convicted
sex offenders, without regard to their future dangerousness.
And the duration of the reporting requirement is keyed not
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to any determination of a particular offender’s risk of re-
offending, but to whether the offense of conviction qualified
as aggravated. The reporting requirements themselves are
exorbitant: The Act requires aggravated offenders to engage
in perpetual quarterly reporting, even if their personal infor-
mation has not changed. See ante, at 90. And meriting
heaviest weight in my judgment, the Act makes no provision
whatever for the possibility of rehabilitation: Offenders can-
not shorten their registration or notification period, even on
the clearest demonstration of rehabilitation or conclusive
proof of physical incapacitation.? However plain it may be
that a former sex offender currently poses no threat of recid-
ivism, he will remain subject to long-term monitoring and
inescapable humiliation.

John Doe I, for example, pleaded nolo contendere to a
charge of sexual abuse of a minor nine years before the
Alaska Act was enacted. He successfully completed a treat-
ment program, and gained early release on supervised proba-
tion in part because of his compliance with the program’s
requirements and his apparent low risk of reoffense. Brief
for Respondents 1. He subsequently remarried, established
a business, and was reunited with his family. Ibid. He was
also granted custody of a minor daughter, based on a court’s
determination that he had been successfully rehabilitated.
See Doe I v. Otte, 259 F. 3d 979, 983 (CA9 2001). The court’s
determination rested in part on psychiatric evaluations con-
cluding that Doe had “a very low risk of re-offending” and is
“not a pedophile.” Ibid. (internal quotation marks omitted).
Notwithstanding this strong evidence of rehabilitation, the
Alaska Act requires Doe to report personal information to
the State four times per year, and permits the State publicly

2For the reasons stated by JUSTICE SOUTER, see ante, at 109-110,
n. (opinion concurring in judgment), I do not find the Court’s citations to
Hawker v. New York, 170 U. S. 189 (1898), and De Veau v. Braisted, 363
U. S. 144 (1960), see ante, at 103-104 (majority opinion), convincingly re-
sponsive to this point.
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to label him a “Registered Sex Offender” for the rest of his
life.

Satisfied that the Act is ambiguous in intent and punitive
in effect, I would hold its retroactive application incompati-
ble with the Ex Post Facto Clause, and would therefore af-
firm the judgment of the Court of Appeals.
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Under the False Claims Act (FCA), “[alny person” who, inter alia, “know-
ingly presents, or causes to be presented, to an officer or employee of the
United States Government . . . a false or fraudulent claim for payment or
approval,” 31 U. S. C. §3729(a)(1), is liable to the Government for a civil
penalty, treble damages, and costs, §3729(a). Although the Attorney
General may sue under the FCA, a private person, known as a relator,
may also bring a qui tam action “in the name of the Government.”
§3730(b). The relator must inform the Justice Department of her inten-
tions and keep the pleadings under seal while the Government decides
whether to intervene and do its own litigating. §3730(b)(2). If the
claim succeeds, the relator’s share may be up to 30 percent of the pro-
ceeds of the action, plus reasonable expenses, costs, and attorney’s fees.
§3730(d). This case involves a National Institute of Drug Abuse re-
search grant to Cook County Hospital for a study that was later adminis-
tered by a nonprofit research institute affiliated with the hospital. Re-
spondent Chandler, who ran the study for the institute, filed this qui
tam action, claiming that Cook County (hereinafter County) and the
institute had submitted false statements to obtain grant funds in viola-
tion of §3729(a)(1). After this Court held in Vermont Agency of Natu-
ral Resources v. United States ex rel. Stevens, 529 U. S. 765, that States
are not “persons” subject to FCA qui tam actions, the District Court
granted the County’s motion to dismiss the claims against it. The court
held that the County, like a State, could not be subjected to treble dam-
ages, which Stevens described as “essentially punitive,” id., at 784. The
Seventh Circuit distinguished Stevens and reversed.

Held: Local governments are “persons” amenable to qui tam actions
under the FCA. Pp. 125-134.

(a) While §3729 does not define the term “person,” its meaning has
remained unchanged since the original FCA was passed in 1863. Ste-
vens, supra, at 783, n. 12. There is no doubt that the term then ex-
tended to corporations. Indeed, this Court as early as 1826 in United
States v. Amedy, 11 Wheat. 392, 412, recognized the presumption that
“person” also includes “persons politic and incorporate.” Essentially
conceding that private corporations were taken to be persons when the
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FCA was passed in 1863, the County argues that municipal corporations
were not so understood until six years later, when the Court decided
Cowles v. Mercer County, 7 Wall. 118. Cowles, however, was not an
extension of principle but a natural recognition of the common under-
standing that municipal corporations and private ones were to be
treated alike in terms of their legal status as persons capable of suing
and being sued. This explains how the Court in Cowles could conclude
“automatically and without discussion” that municipal corporations, like
private ones, “should be treated as natural persons for virtually all pur-
poses of constitutional and statutory analysis.” Monell v. New York
City Dept. of Social Servs., 436 U.S. 658, 687-688. Of course, the
meaning of “person” recognized in Cowles was only a presumptive one,
but neither the history nor the text of the original FCA provides contex-
tual evidence that Congress intended to exclude municipalities from the
class of “persons” covered by the FCA in 1863. Pp. 125-129.

(b) The False Claims Amendments Act of 1986 did not repeal munici-
pal liability. As part of an effort to modernize the FCA, the 1986
amendments raised the ceiling on damages recoverable under §3729(a)
from double to treble. Relying on the common law presumption against
punitive damages for municipalities, see Newport v. Fact Concerts, Inc.,
453 U. S. 247, 259-260, and n. 21, and on this Court’s statement in Ste-
vens, supra, at 784, 785, that the change from double to treble damages
turned what had been a “remedial” provision into an “essentially puni-
tive” one, the County argues that, even if municipalities were covered
by the term “person” from 1863 to 1986, Congress’s adoption of a “puni-
tive” remedy entailed the elimination of municipal liability in 1986. It
does not follow from Stevens, however, that the punitive feature of FCA
damages has the force to show congressional intent to repeal implicitly
the existing definition of “person.” To begin with, the FCA’s damages
multiplier has a compensatory function as well as a punitive one. Most
obviously, the statute’s qui tam feature means that as much as 30 per-
cent of the Government’s recovery may go to a private relator who
began the action. Even when there is no qui tam relator to be paid,
liability beyond actual damages may be necessary for full recovery, since
the FCA has no separate provision for prejudgment interest or conse-
quential damages. The force of the treble damages remedy’s “punitive”
nature in arguing against municipal liability is not as robust as it would
be if that remedy were a pure penalty in all cases. What is more, treble
damages certainly does not equate with classic punitive damages, which
leaves the jury with open-ended discretion over the amount, and so
raises two concerns specific to municipal defendants: that local govern-
ment’s taxing power will make it an easy target for an unduly generous
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jury and that blameless or unknowing taxpayers will be unfairly taxed
for the wrongdoing of local officials. Neither of these concerns is seri-
ous in FCA cases. The presumption against punitive damages thus
brings only limited vigor to the County’s aid. Working against the
County’s position, however, is a different presumption, this one at full
strength: the “cardinal rule . . . that repeals by implication are not fa-
vored.” Posadas v. National City Bank, 296 U. S. 497, 503. Inferring
repeal of municipal liability from the increase in the damages ceiling
from double to triple would be difficult in the abstract, but it is impossi-
ble given that the basic purpose of the 1986 amendments was to make
the FCA a more useful tool against fraud in modern times. Whether
or not this was true in 1863, local governments now often administer or
receive federal funds. It is simply not plausible that Congress intended
to repeal municipal liability sub silentio by the very Act it passed to
strengthen the Government’s hand in fighting false claims. Pp. 129-134.

277 F. 3d 969, affirmed.

SOUTER, J., delivered the opinion for a unanimous Court.

Donna M. Lach argued the cause for petitioner. With her
on the briefs were Richard A. Devine, Patrick T. Driscoll,
Jr., Sanjay T. Tailor, Jerold S. Solovy, and Barry Sullivan.

Judson H. Miner argued the cause for respondent. With
him on the brief were George F. Galland, Jr., and Charlotte
Crane.

Malcolm L. Stewart argued the cause for the United
States 