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SUPREME COURT OF THE UNITED STATES

Allotment of Justices

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 30, 1994, viz.:

For the District of Columbia Circuit, William H. Rehnquist,
Chief Justice.

For the First Circuit, David H. Souter, Associate Justice.
For the Second Circuit, Ruth Bader Ginsburg, Associate

Justice.
For the Third Circuit, David H. Souter, Associate Justice.
For the Fourth Circuit, William H. Rehnquist, Chief Justice.
For the Fifth Circuit, Antonin Scalia, Associate Justice.
For the Sixth Circuit, John Paul Stevens, Associate Justice.
For the Seventh Circuit, John Paul Stevens, Associate Justice.
For the Eighth Circuit, Clarence Thomas, Associate Justice.
For the Ninth Circuit, Sandra Day O’Connor, Associate

Justice.
For the Tenth Circuit, Stephen Breyer, Associate Justice.
For the Eleventh Circuit, Anthony M. Kennedy, Associate

Justice.
For the Federal Circuit, William H. Rehnquist, Chief Justice.

September 30, 1994.

(For next previous allotment, and modifications, see 502 U. S.,
p. vi, 509 U. S., p. v, and 512 U. S., p. v.)

iv
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PROCEEDINGS IN THE SUPREME COURT OF THE
UNITED STATES IN MEMORY OF

JUSTICE WHITE*

MONDAY, NOVEMBER 18, 2002

Present: Chief Justice Rehnquist, Justice Stevens,
Justice O’Connor, Justice Scalia, Justice Souter, Jus-
tice Thomas, Justice Ginsburg, and Justice Breyer.

The Chief Justice said:

The Court is in special session this afternoon to receive
the Resolutions of the Bar of the Court in tribute to our late
colleague and friend, Justice Byron R. White.

The Court recognizes the Solicitor General.

The Solicitor General addressed the Court as follows:

Mr. Chief Justice, and may it please the Court:

At a meeting today of the Bar of this Court, Resolutions
memorializing our deep respect and affection for Justice
White were unanimously adopted. With the Court’s leave,
I shall summarize the Resolutions and ask that they be set
forth in their entirety in the records of the Court.

Those of us who argued before Justice White, representing
all shades of opinion at the bar, respected his impeccable
preparation and acute interrogations. We realized that oral
argument was not simply a tribute that tradition paid to due
process but, at least for him, a means for clarifying his un-

*Justice White, who retired from the Court effective June 28, 1993 (509
U. S. ix), died in Denver, Colorado, on April 15, 2002 (535 U. S. v).

v
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derstanding of the case in all of its ramifications. Many of
us feared his questions far more than the arguments of our
adversaries. He cut to the heart of a case, but also sharply
identified the consequences of a theory that was more con-
venient than durable. Lawyers who refused to come face to
face with what he viewed to be the pivotal issue in a case
could be met with a withering stare or abrupt dismissal.
Yet his questioning was never cruel or punitive. He ex-
pected the best presentation from the best advocates, and he
manifested compassion for those who had been propelled by
their cases from run-of-the-mine practice in local courts to
the unfamiliar terrain of the highest Court in the country.

When he was asked at his confirmation hearings to define
the constitutional role of the Supreme Court, he replied sim-
ply: “to decide cases.” To those who watched and read his
work over three decades, the statement was a credo. He
saw the appropriate limits of his position more readily than
its dramatic possibilities. The habit of mind that invoked
constant questioning and probing could, and did, produce re-
consideration in the light of changes in other doctrinal areas
or in the development of the law that vexes judges most, the
law of unintended consequences. But when the dots of more
than a thousand opinions are connected, unmistakable pat-
terns emerge. Two stand out in bold clarity: respect for the
scope of congressional power and skepticism over the occa-
sional primacy exercised by the judges in addressing social
issues through their authority over the constitutional text.
Perhaps no Justice in the second half of the twentieth cen-
tury was more committed to a generous understanding of
Article I than Justice White, and none spoke more forcefully
defending congressional authority in cases involving separa-
tion of powers. He reserved his most eloquent defense of
judicial restraint for the occasions when the courts were in-
vited to use their authority to create novel constitutional
rights under the rubric of the Due Process Clauses.

Both themes rested on an intellectual foundation com-
mitted to the rule of law. He believed in law, both as an
authoritative expression of the social will through the legiti-
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mate organs of government and as central to the vitality of
a free society. He did not view the courts as first among
equals in law-making: those directly responsible to the elec-
torate, be they town council or legislature, bore the first bur-
den and the ultimate responsibility for mediating the often
conflicting desires of a community. And in an age when cyn-
icism toward government became endemic, Justice White be-
lieved in the good faith of police officers, school boards, local
officials, juries and administrators charged with a public
trust. Public officials, without exception, were accountable
under law for transgressions, but they were allowed a practi-
cal discretion to perform their civic duties.

Justice White had an enormous impact in a number of
areas other than those already mentioned, including jurisdic-
tion, criminal procedure, procedural due process, the First
Amendment, labor law, antitrust, and federal pre-emption.
He was a team player who incessantly sought opportunities
to contribute to the institutions and enterprises to which he
attached himself. He esteemed public service as a lawyer’s
highest calling and warmly encouraged clerks, students, and
friends to contribute their talents and energies to the com-
mon good. Service was, for him, its own reward. Few pub-
lic figures in recent memory have cared so little about their
popularity or even the judgment of history: he measured
himself by his own extraordinary standards, filled each “un-
forgiving minute with sixty seconds worth of distance run,”
and was satisfied that ultimate judgment lay beyond tempo-
ral realms. Although he guarded his personal privacy ener-
getically, he was not withdrawn: his acts of kindness and
compassion, especially in times of personal crises, touched
many here and elsewhere but were, by instinct and design,
seen by few. And at his heart’s deep core, always, was his
family—his devoted wife of more than a half-century, Mar-
ion, his two children, Charles Byron (Barney) White, and
Nancy Lippe, and six grandchildren, who remember him as
“Grandpa Justice.”

Those among us who knew him have not yet entirely rec-
onciled our loss. We miss his generous sympathy and broad
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comprehension of the world, his indefatigable curiosity, his
warmth, his wickedly dry sense of humor, and, for some of
us lucky enough to know him well, his crushing handshake,
which focused his strength, friendship, and intensity into one
bracing moment. We are comforted with the thought that
death takes a man but does not fully extinguish a life, that
he lives on in his family, in his vast legion of close friends, in
others whom he touched, and in still others for whom he
was a courageous public servant who never flinched when
the stakes were the greatest.

On behalf of the Bar of the Supreme Court, it is my privi-
lege to present to the Court the Resolutions adopted today
so that the Attorney General may move their inscription on
the Court’s permanent record.

RESOLUTION

The members of the Bar of the Supreme Court have met
today to honor the memory of Byron R. White, Associate
Justice of the Supreme Court of the United States, who died
April 15, 2002, in Denver, Colorado, and to record their ap-
preciation of the man and of the public servant.

When President John F. Kennedy nominated him to the
Court, the President declared that Byron White had “ex-
celled in everything he has attempted—in his academic life,
in his military service, in his career before the Bar, and in
the federal government.” “Few among us deserve such
accolades,” Justice Lewis F. Powell would later observe,
“but President Kennedy did not exaggerate Byron White’s
achievements.”

Byron Raymond White was born June 8, 1917, in Fort Col-
lins, Colorado, but grew up in the small town of Wellington
eleven miles away. His father managed a lumber yard.
Wellington’s economy was dominated by sugar beets, a crop
demanding constant attention and back-breaking work, and
both White and his older brother, Clayton S. (Sam) White,
worked beet fields after school and during the summer from
the time they could wield a hoe. Winters were harsh,
spring brought strong winds off the front range, and sum-
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mers were hot and dry. Character was shaped in the relent-
less competition between the land and the elements: self-
reliance was not an abstraction.

By graduating first in his class from the tiny local high
school, like his brother before him, Byron White earned a
full-tuition scholarship to the University of Colorado. There
he was a star in three sports (football, basketball, baseball),
president of the student body, a junior selection to Phi Beta
Kappa, and, again like his brother before him, a Rhodes
Scholar. His performance during his senior year is still sta-
tistically one of the most impressive in the history of inter-
collegiate football, capped by All-America honors and bril-
liant play in the second Cotton Bowl. So great was the
press interest in the young scholar-athlete that the New
York Basketball Writers” Association created the first Na-
tional Invitational Basketball Tournament largely as a show-
case for White and his teammates. White delayed his ma-
triculation at Oxford to accept the highest salary ever
offered to a player in the National Football League. Follow-
ing the 1938 season, he spent two terms at Oxford studying
law, but he returned home when World War II broke out in
September 1939. He spent a year at Yale Law School, won
the Cullen Prize for the highest grades in his first year, then
took a leave of absence in each of the two succeeding fall
terms to continue to play professional football, which fi-
nanced his legal education, helped support the medical edu-
cation of his older brother, and provided a retirement nest
egg for his parents.

With the onset of World War II, White tried to enlist in
the Marine Corps with the objective of becoming a fighter
pilot, but he failed the colorblindness test and had to settle
for Naval intelligence. He served with distinction, espe-
cially on Admiral Arleigh M. Burke’s staff, and was awarded
a Bronze Star. He provided intelligence analysis that was
critical to the success of the Battle of Leyte Gulf in 1944, and
Burke later wrote that White’s performance when the
U. S. S. Bunker Hill was burning at sea represented the
epitome of courage, physical strength, and selflessness in a
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crisis. After the war, White returned to Yale, where he
graduated first in his class and proceeded to a clerkship with
Chief Justice Fred M. Vinson during October Term 1946.
The Term included a number of watershed cases 1 that would
serve, in ways he could not then imagine, as a precursor to
future duty when he became the first former clerk to be ap-
pointed to the Court.

When the clerkship ended, White faced the choice of where
to practice law. Many of his fellow clerks stayed in Wash-
ington, but the pull of home and family was too strong, and
he returned to Colorado to practice in Denver. His mar-
riage to Marion Lloyd Stearns, daughter of the President of
the University of Colorado, on June 15, 1946, meant that all
of his extended family were within a 50-mile radius of Den-
ver, as were a wealth of friends and the favored pastimes of
his youth, especially fly-fishing and hiking in the foothills.
For more than a decade, White enjoyed a widely varied prac-
tice ranging from real estate, corporate work, antitrust, and
labor law to tax and litigation, including complex antitrust
cases and simple one-day trials. He represented large busi-
nesses, such as Boettcher & Company, the Denver National
Bank, and the Ideal Cement Company, as well as small com-
panies and individuals. He also devoted enormous amounts
of time to community service, including the Social Science
Foundation at Denver University, Boy Scouts of America,
the Urban League, the Denver Welfare Council, the YMCA,
the Denver and Colorado Bar Associations, and the Denver
Chamber of Commerce, and to numerous charities, princi-
pally the United Fund, Camp Chief Ouray for Children, the
Rhodes Trust, and Rose Memorial Hospital. A registered
Democrat, he declined constant invitations to stand for pub-
lic office and confined his political work to the grass-roots

1 Adamson v. California, 332 U. S. 46 (1947); SEC v. Chenery Corp., 332
U. S. 194 (1947); Harris v. United States, 331 U. S. 145 (1947); United
States v. Mine Workers, 330 U. S. 258 (1947); Public Workers v. Mitchell,
330 U. S. 75 (1947); Everson v. Board of Ed. of Ewing, 330 U. S. 1 (1947);
Hickman v. Taylor, 329 U. S. 495 (1947); Louisiana ex rel. Francis v. Res-
weber, 329 U. S. 459 (1947); Ballard v. United States, 329 U. S. 187 (1946).
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level. He once confided to a friend that he thought he could
get elected to office, “Once.” Too committed to his convic-
tions, often too stubborn to compromise, and too disinclined
to accommodate the press, he knew he was better placed
behind the scenes than capitalizing on his early fame.

When Senator John F. Kennedy decided in 1959 to seek
the Democratic nomination for President, his staff solicited
White to manage the campaign in Colorado. The Senator
was not well known in the West and his voting record on
agricultural and reclamation issues did not endear him to
those whose livelihoods depended on generous federal pol-
icies governing crop prices and water. White, who had
known Kennedy first in England when Kennedy’s father was
Minister to the Court of St. James and then later when both
were PT officers in the South Pacific, accepted the challenge
and helped Kennedy make a respectable showing in the
state party convention. At the national convention in Los
Angeles, White became close to Robert F. Kennedy. When
the Senator secured the nomination, White was named na-
tional chair of Citizens for Kennedy-Johnson. As a practical
matter, the position provided Robert Kennedy with the daily
opportunity to consult White for advice on campaign tactics
and strategy as well as the welter of personnel judgments
required by a national campaign.

After Senator Kennedy was elected, White was named
Deputy Attorney General. His first task was to recruit the
Assistant Attorneys General who would be the front-line of-
ficers in the Department of Justice. When White finished
the task, Alexander Bickel said that “It was the most bril-
liantly staffed department we had seen in a long, long time”
and that the quality of personnel bespoke a “vision of public
service that would have done anyone proud.” White also
exercised unprecedented independence from Senatorial pre-
rogative in approving United States Attorneys, and once
they were in office he monitored their major cases more
closely than any of his predecessors had. In addition to
making staffing decisions, he was responsible for supervising
the vetting of more than one hundred judges nominated dur-
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ing the administration’s first year. He received national at-
tention during the Freedom Riders Crisis in May of 1961,
when he organized and directed an ad hoc contingent of he-
roic federal officers to protect Dr. Martin Luther King and
his supporters who faced life-threatening hostility to their
protests against racial segregation.

When Justice Charles Evans Whittaker retired a year
later, Byron White became President Kennedy’s first ap-
pointment to the Supreme Court on April 3, 1962. White
served for more than 31 years; only eight Justices have held
longer tenures. He served with 20 Justices, including three
Chief Justices. During his career he wrote 1,275 opinions:
495 opinions of the Court, 249 concurring opinions, and 572
dissents, including 218 dissenting from denials of petitions
for certiorari. Imposing as they are, numbers are hardly
the measure of the man, nor does the remarkable curriculum
vitae capture either his character or his contribution to the
Nation.

Those of us who argued before him, representing all
shades of opinion at the Bar, respected his impeccable prep-
aration and acute interrogations. We realized that oral ar-
gument was not simply a tribute that tradition paid to due
process but, at least for him, a means for clarifying his
understanding of the case in all of its ramifications. Many
of us feared his questions far more than the arguments of our
adversaries. He quickly could call on his deep experience at
the Bar and on the Bench to focus an argument or to expose
an artful diversion. He cut to the heart of a case, but also
sharply identified the consequences of a theory that was
more convenient than durable. Charles Fried, who served
as Solicitor General from 1985 to 1989, has written, “It is
not possible to have seen Justice White in the courtroom, to
have argued before him, without getting a sense of a strong
intelligence. He knew the case. He had worked out the
intricacies . . . . He delighted in asking just the question
that displayed a weakness the advocate was trying to skate
over, or perhaps had not even noticed. ‘Skewer’ is the word
that comes to mind.”
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Lawyers who refused to come face to face with what he
viewed to be the pivotal issue in a case could be met with a
withering stare or abrupt dismissal. Yet his questioning
was never cruel or punitive. He expected the best presenta-
tion from the best advocates, and he manifested compassion
for those who had been propelled by their cases from run-of-
the-mine practice in local courts to the unfamiliar terrain of
the highest Court in the country. Some of us in this room
recall the young advocate in her first, perhaps only, appear-
ance here in which she nervously read a prepared argument.
Interrupted from the Bench with the comment that the
Court had a “rule which frowned on reading oral argu-
ments,” Justice White gently intervened with the reassuring
observation that the “Solicitor General does it all the time.”

Justice Powell acknowledged what could appear to be im-
patience in Justice White’s demeanor on the bench: “If he did
not like a lawyer’s argument, he often would swivel his chair
around and would appear to lose interest in the argument.
His recollection of detail, however, always made clear that
he had been attentive, as he would remember specifics that
other Justices overlooked.” Those of us who have seen the
back of Justice White’s chair can take some comfort in that
revelation, and it points to a substantial contribution that the
Justice made to the institution that we would not otherwise
know. As The Chief Justice has borne witness: “Those
of us who daily served with him likely have a greater ap-
preciation for his contributions than can be obtained by sim-
ply reading his opinions or tallying his votes in cases decided
during his tenure. Given the force of his powerful intellect,
his breadth of experience, and his institutional memory, Jus-
tice White consistently played a major role in the Court’s
discussion of cases at its weekly conferences. His comments
there reflected not only his meticulous preparation and rigor-
ous understanding of the Court precedent bearing on the
question, but also pithily expressed his sense of the practical
effect of a given decision.”

Whatever his influence in the conference room, it is by his
opinions that he inevitably is most widely known and will be
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most remembered. The corpus of his work does not repre-
sent the exegesis of a theory or the creation of a jurispruden-
tial monument. In the words of The Chief Justice, there
is “no Byron R. White School of Jurisprudence.” At his con-
firmation hearings, when he was asked to define the constitu-
tional role of the Supreme Court, he replied simply: “To de-
cide cases.” For some, the response was a cryptic truism,
but to those who watched and read his work over three dec-
ades, the statement was a credo. From beginning to end,
he saw the appropriate limits of his position more readily
than its dramatic possibilities. He knew well that particular
historical contingencies had placed him on the Court and that
the institution was bigger than he. “We are a very small
number for the freight we carry,” he was fond of saying.
His job, as he saw it, was to resolve disputes: to read the
briefs, to question lawyers rigorously, to find the flaws in the
general statements about the law, and to see, as far as hu-
manly possible, the consequences of each decision and its
supporting rationales. “My guess,” Charles Fried has writ-
ten, “is that he came closer than most justices to trying to
make sense out of each case, one at a time.” Justice White’s
keen intelligence was largely focused on predicting, skepti-
cally, the consequences for other applications of the rule, and
the real-world effects of a Supreme Court judgment.

The habit of mind that invoked constant questioning and
probing could, and did, produce reconsideration in the light
of changes in other doctrinal areas or in the development
of the law that vexes judges most, the law of unintended
consequences. Although no Member of the Court during his
tenure was more committed to the doctrine of stare decisis,
even with respect to decisions with which he initially dis-
agreed—sometimes vehemently—Justice White never felt
boxed into a precedential corner, even by his own opinions.
“Doctrinal consistency just did not weigh heavily with him
if it led to a conclusion that did not make sense,” Charles
Fried has written. “With no other justice would you get so
little mileage from quoting his own words back to him.”
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When the dots of more than a thousand opinions are con-
nected, patterns, remarkably free of ideological shading, un-
mistakably emerge. Two themes stand out in bold clarity:
respect for the scope of Congressional power and skepticism
over judicial creation of novel constitutional rights. Per-
haps no Justice in the second half of the twentieth century
was more committed to a generous understanding of Arti-
cle I than Justice White. Whether construing Congress’s
power under the Commerce Clause or measuring the scope
of remedial power under the post-Civil War amendments
to the Constitution, Justice White acknowledged what he
viewed to be the necessary latitude owed to Congress to
exercise power under a “constitution intended to endure for
ages to come, and consequently adapted to the various crises
of human affairs.” 2 Late in his career, he wrote that “The
Constitution is not a deed setting forth the precise metes
and bounds of its subject matter; rather, it is a document
announcing fundamental principles in value-laden terms that
leave ample scope for the exercise of normative judgment
by those charged with interpreting and applying it.” 3 The
lesson, in his view, was one not only for the courts but also
for the other branches of government enjoying constitutional
power and obligations.

Justice White’s views achieved their most powerful and
passionate expression in the constitutional domain of separa-
tion of powers. When Congress attempted to develop new
mechanisms for controlling administrative agencies that it
had created, Justice White objected strenuously when the
Court was unable to square the innovations with the metes
and bounds of Article I.4 He argued powerfully in the

2 McCulloch v. Maryland, 4 Wheat. 316, 415 (1819).
3 Thornburgh v. American College of Obstetricians and Gynecologists,

476 U. S. 747, 789 (1986) (White, J., dissenting).
4 INS v. Chadha, 462 U. S. 919, 967–974 (1983) (White, J., dissenting).

See also Buckley v. Valeo, 424 U. S. 1, 266 (1976) (White, J., concurring in
part and dissenting in part); Northern Pipeline Constr. Co. v. Marathon
Pipe Line Co., 458 U. S. 50, 94 (1982) (White, J., dissenting); Bowsher v.
Synar, 478 U. S. 714, 759 (1986) (White, J., dissenting).
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Northern Pipeline case that “at this point in the history of
constitutional law” the Court should not have “look[ed] only
to the constitutional text” to determine Congress’ power “to
create adjudicative institutions designed to carry out federal
policy.” 5 A year later, he defended the legislative veto as
an “indispensable political invention that . . . assures the ac-
countability of independent regulatory agencies, and pre-
serves Congress’ power over lawmaking.” 6 In these and
other cases, he emphasized that the constitutional text could
not be understood intelligently without regard to its own his-
torical development and to a practical appreciation of the
machinery of government created and developed under its
authority. Whether based in the Necessary and Proper
Clause or in the expansive view of congressional capacity
recognized from the earliest days of the nation, new schemes
of governing were no less legitimate or constitutionally inap-
propriate to Justice White than the mechanisms that had
been bitterly contested but ultimately ratified under the
New Deal. Justice White took a capacious view of the Su-
preme Court’s jurisdiction over state court decisions, and he
was the leading authority on the scope of the Voting Rights
Act, to which he applied a broad reading in service of access
by minorities to the electoral process. Where Congress
spoke clearly and within the canonical scope of its historic
powers, his opinions provided muscular support for uphold-
ing Congress’ actions.

“Judges have an exaggerated view of their role in our pol-
ity,” Justice White has been quoted as saying. That is not
to say that he was reluctant to exercise what he viewed to
be his responsibility or that he doubted the capacity of courts
to develop doctrine interstitially, as Justice Oliver Wendell
Holmes, Jr., famously said.7 But Justice White was dubious
at best when the courts were invited to create novel constitu-
tional rights under the rubric of the Due Process Clauses.

5 458 U. S., at 94.
6 462 U. S., at 972–973.
7 Southern Pacific Co. v. Jensen, 244 U. S. 205, 221 (1917) (Holmes, J.,

dissenting).
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He did not subscribe to a formula packaged as “a living con-
stitution,” “original intent,” “plain meaning,” or some other
catechism: “[The liberty guaranteed by the Due Process
Clause of the Fourteenth Amendment] is not a series of iso-
lated points pricked out in terms of the taking of property;
the freedom of speech, press, and religion; the right to
keep and bear arms; the freedom from unreasonable searches
and seizures; and so on. It is a rational continuum which,
broadly speaking, includes a freedom from all substantial ar-
bitrary imposition and purposeless restraints.” 8 The con-
tinuum was not open-ended, however, and was restrained in
his view by the constitutional architecture that places pri-
macy in democratically accountable bodies and correspond-
ingly assigns a subsidiary role to courts: “That the Court has
ample precedent for the creation of new constitutional rights
should not lead it to repeat that process at will. The Judi-
ciary, including this Court, is the most vulnerable and comes
nearest to illegitimacy when it deals with judge-made consti-
tutional law having little or no cognizable roots in the lan-
guage or even the design of the Constitution . . . . [T]he
Court should be extremely reluctant to breathe still further
substantive content into the Due Process Clause so as to
strike down legislation adopted by a State or city to promote
its welfare. Whenever the judiciary does so, it unavoidably
pre-empts for itself another part of the governance of the
country without express constitutional authority.” 9

Justice White’s conception of his role was almost intuitive,
bred in the bone rather than created or fully asserted. He
believed in law, both as an authoritative expression of the
social will through the legitimate organs of government and
as central to the vitality of a free society. Unlike many in
his era, he did not view the courts as first among equals in
law-making: those directly responsible to the electorate, be
they town councils or legislatures, bore the first burden and

8 Moore v. East Cleveland, 431 U. S. 494, 542–543 (1977) (White, J., dis-
senting), quoting Poe v. Ullman, 367 U. S. 497, 543 (1961) (Harlan, J.,
dissenting).

9 431 U. S., at 544.
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the ultimate responsibility for mediating the often conflicting
desires of a community. Accordingly, the first obligation of
courts was to facilitate those judgments and not to question
them as a matter of habit, sentiment, or impulse. And in
an age when cynicism toward government became endemic,
Justice White believed in the good faith of police officers,
school boards, local officials, juries, and administrators
charged with a public trust. “To be sure,” as Kate Stith-
Cabranes has written, “the assumption was rebuttable; the
confidence could be broken. But he never expected (or de-
manded) perfection, for he well understood that neither
human beings nor any institutions they create can be flaw-
less.” Public officials, without exception, were accountable
under law for transgressions, but they were allowed a practi-
cal discretion to perform their civic duties.

Now is neither the place nor the time for a comprehensive
catalog or assessment of Justice White’s specific contribu-
tions to the various fields that fall within the Supreme
Court’s jurisdiction. Suffice to say that he had a profound
impact in a number of areas other than those already men-
tioned, including jurisdiction, criminal procedure, procedural
due process, the First Amendment, labor law, antitrust, and
federal pre-emption. From his earliest days on the Court,
he also made himself expert in fields that were alien to his
colleagues or with which they enjoyed little direct experi-
ence, such as water rights, Native American sovereignty,
and boundary disputes. He was, in private life and in public
service, a team player who incessantly sought opportunities
to contribute to the institutions and enterprises to which he
attached himself. He esteemed public service as a lawyer’s
highest calling and warmly encouraged clerks, students, and
friends to contribute their talents and energies to the com-
mon good.

When he announced his retirement March 19, 1993, effec-
tive at the end of Term, he was in many respects at the
height of his powers and enjoying good health. He could
have continued to serve for several more years. When sug-
gestions were made that he might be planning to stay on the
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Court long enough to establish the record as the longest-
sitting Justice, many of us suspected that his decision to re-
tire might be accelerated so that no hint of vanity could cloud
his continued service. Justice White was committed to both
the integrity and the dignity of the Supreme Court and fas-
tidiously avoided what he viewed as even the smallest poten-
tial blemish on the institution. Life-long friends marveled,
for example, that he declined offers of lifts from airport to
fishing camp, for fear that he could later be accused of ac-
cepting gratuities from potential litigants, even when the
“potential litigants” were fully retired and disengaged from
their businesses.

In a statement released on the day Justice White an-
nounced his retirement, he said in part: “It has been an inter-
esting and exciting experience to serve on the Court. But
after 31 years, Marion and I think that someone else should
be permitted to have a like experience.” No other Member
of the Court had ever mentioned a family member in mak-
ing a retirement announcement, and the inclusion of Mar-
ion White was both deliberate and heartfelt. For a half-
century, they were a devoted and energetic partnership,
whether raising a family, traveling to circuit conferences and
law school moot courts, or fly-fishing in their beloved Rock-
ies. Both were deeply rooted in the rocky soil of the Colo-
rado front range, and they treated both Washington and
Denver as home. Neither distance nor time ever separated
them from the intimacy of life-long friendships or family ties,
especially with their children, Charles Byron (Barney) White
and Nancy White Lippe, and six grandchildren, who remem-
ber him as “Grandpa Justice.” Travels to public events
were the only glimpses that the public enjoyed of what was
otherwise an intensely private couple, aside from the odd
sighting at a Kennedy Center or Wolf Trap concert or in
the galleries of the art museums, especially the Phillips Col-
lection and the National Gallery, that they both loved so
well.

Justice White treasured his private life and guarded it
with what to some was breathtaking verve. As a young
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man, he had been catapulted uncomfortably into the public
eye primarily because of his athletic prowess. That experi-
ence, plus innate modesty and shyness, made him allergic to
the transparent celebrity that became the norm for public
figures during his times in government. Few public figures
in recent memory have cared so little about their popularity
or even the judgment of history. Service, for him, was its
own reward. Justice White remained secure in the values
that were forged early in life on the lonely high plains and
confirmed as a young professional: He measured himself by
his own extraordinary standards, filled each “unforgiving
minute with sixty seconds worth of distance run,” and was
satisfied that ultimate judgment lay beyond temporal realms.
To those who were fortunate enough to penetrate the wall
of separation between public and private, he was, in the
words of someone who knew him for most of his life, “re-
markably tender and instinctively generous but neither
wished to acknowledge it or have it recognized.” No ac-
count of the man is complete without acknowledging the
countless acts of kindness and quiet compassion that touched
so many, especially during times of personal crises, but were,
by instinct and design, seen by so few.

We are assembled not to compromise a jealously guarded
privacy but to celebrate a life dedicated to public service and
the highest standards of integrity and performance. Those
of us who knew him have not yet entirely reconciled our loss.
We miss his generous sympathy and broad comprehension of
the world, his indefatigable curiosity, his warmth, his wick-
edly dry sense of humor, and, for some of us lucky enough to
know him well, his crushing handshake, which focused his
strength, friendship, and intensity into one bracing moment.
We are comforted with the thought that death takes a man
but does not fully extinguish a life, that he lives on in his
family, in his vast legion of close friends, in others whom he
touched, and in everyone for whom he was a courageous pub-
lic servant who never flinched when the stakes were the
greatest.
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WHEREFORE, IT IS RESOLVED, that we, the Bar of
the Supreme Court of the United States, express our deep
sense of loss upon the death of Justice Byron R. White, that
we acknowledge our professional debt to him for his decades
of extraordinary public service, and that we gratefully ac-
knowledge his contributions to our profession, to the law, to
the Court and to the Nation; it is further

RESOLVED, that the Chairmen of our Committee on Res-
olutions be directed to present these Resolutions to the
Court with the prayer that they be embodied in its perma-
nent records.

The Chief Justice said:
Thank you General Olson. The Court recognizes the

Attorney General of the United States.

Attorney General Ashcroft addressed the Court as follows:
Mr. Chief Justice, and may it please the Court:
The Bar of the Court met today to honor the memory of

Byron R. White, Associate Justice of the Supreme Court
from 1962 to 1993.

Byron White exemplified what President Kennedy de-
scribed as the “new generation of Americans” called to pub-
lic service in the 1960s—a generation “born in this century,
tempered by war, disciplined by a hard and bitter peace,
proud of our ancient heritage.” 10

The son of parents who had not graduated from high
school, Byron White grew up in the small town of Welling-
ton, Colorado, where, as he put it, “we were all quite poor,
although we didn’t necessarily feel poor.” He learned early
the value of hard work, discipline, and sacrifice, toiling in the

10 Public Papers of the Presidents of the United States: John F. Ken-
nedy: Containing the Public Messages, Speeches, and Statements of the
President Jan. 20 to Dec. 31, 1961 1 (1962).
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sugar beet fields from the time he could wield a hoe, and
earning the grades to qualify for a full academic scholarship
to the University of Colorado. There, he excelled as a
scholar, athlete, and leader. Upon graduation, he faced the
choice of studying at Oxford as a Rhodes Scholar or playing
in the National Football League. He found a way to do
both.

At the outset of World War II, Byron White interrupted
his studies at Yale Law School to join the United States
Navy. He served with distinction in Naval intelligence in
the Pacific, displaying courage, strength, and selflessness
under fire, and earning a Bronze Star.

Byron White returned from the War to complete his legal
education and to marry Marion Stearns, who would become
his lifelong companion and confidante, as well as the mother
of their children, Barney and Nancy.

Byron White originally came to this Court in September
1946 as a law clerk to Chief Justice Vinson. He was the first
law clerk who would later return as a Justice.

After that clerkship year, Byron and Marion White went
home to their beloved Colorado. For a decade and a half, he
engaged in the private practice of law, gaining the broad
legal experience and honing the good judgment that would
inform his future work.

In 1961, President Kennedy called Byron White back to
Washington to become Deputy Attorney General, the num-
ber two position in the Justice Department. The first year
of the Kennedy Administration, like the first year of the
current Administration, presented unanticipated challenges.
Among them was the effort of the Freedom Riders to inte-
grate public buses and terminals in the South—an effort that
was met with widespread violence and the threat of violence.
Deputy Attorney General White served as the Administra-
tion’s point man on the scene, directing the activities of sev-
eral hundred federal marshals dispatched to restore order.

In the spring of 1962, after only fourteen months at the
Justice Department, Byron White was selected for another
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post: Associate Justice of this Court. At his confirmation
hearing, he explained his view of the role of the judiciary in
our democratic system. “It is clear under the Constitution,”
he said, “that legislative power is not vested in the Supreme
Court. It is vested in the Congress; and I feel the major
instrument for changing the laws of this country is the
Congress.” 11

Those words reflected a philosophy of government that
would guide Justice White throughout his three decades on
the bench. He had considerable faith in the ability of gov-
ernment—especially the National Government—to address
the social and economic problems of the day. He believed,
however, that doing so was principally the responsibility of
the elected branches, not the courts.

Justice White advocated an expansive understanding of
Congress’s powers under Article I, not only to provide a na-
tional response to emerging concerns such as racial discrimi-
nation and environmental pollution,12 but also to adjust the
mechanisms of governance itself.13 He perceived that “the
wisdom of the Framers was to anticipate that the Nation
would grow and new problems of governance would require
different solutions.” 14 He thus understood the Constitution
to provide the National Government with “the flexibility to
respond to contemporary needs.” 15

11 Dennis J. Hutchinson, The Man Who Once Was Whizzer White: A
Portrait of Justice Byron R. White 331 (1998).

12 See, e. g., Hodel v. Virginia Surface Mining & Reclamation Assn.,
Inc., 452 U. S. 264 (1981); Perez v. United States, 402 U. S. 146 (1971);
Katzenbach v. McClung, 379 U. S. 294 (1964); Heart of Atlanta Motel, Inc.
v. United States, 379 U. S. 241 (1964).

13 See, e. g., Bowsher v. Synar, 478 U. S. 714, 759–776 (1986) (White, J.,
dissenting); INS v. Chadha, 462 U. S. 919, 978 (1983) (White, J., dissenting);
Northern Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U. S. 50,
92–94, 117–118 (1982) (White, J., dissenting); Palmore v. United States, 411
U. S. 389, 408–410 (1973) (White, J.).

14 INS v. Chadha, 462 U. S., at 978 (White, J., dissenting).
15 Ibid.
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At the same time, Justice White cautioned against the
Court’s recognition of new private rights and new public ob-
ligations as a matter of constitutional law. “The Judiciary,”
he observed, “is the most vulnerable and comes nearest to
illegitimacy when it deals with judge-made constitutional
law having little or no cognizable roots in the language or
even the design of the Constitution.” 16 “Whenever the Ju-
diciary does so,” he added, “it unavoidably pre-empts for it-
self another part of the governance of the country without
express constitutional authority.” 17

In such circumstances, Justice White believed that the res-
olution of sensitive social issues generally should be left, for
reasons of both constitutional design and institutional com-
petence, “with the people and to the political processes the
people have devised to govern their affairs.” 18 Indeed, he
pointed out in his first dissenting opinion that the courts
“cannot match either the States or Congress in expert under-
standing” of such issues.19 As one knowledgeable observer
has written, “[p]erhaps no one who has ever sat on the Court
has been more consistently aware that he was one partici-
pant in a large scheme for governing 250 million people, and
that others—in Congress, in the executive branch, in state
and local governments, on school boards, in police depart-
ments, and in important positions in the private sector—
must act and decide as well.” 20

Justice White coupled his confidence in democratic institu-
tions with his insistence that all citizens be afforded the op-
portunity to participate fully and effectively in the demo-
cratic process. He joined opinions establishing the “one

16 Moore v. East Cleveland, 431 U. S. 494, 544 (1977) (White, J., dissent-
ing); see Thornburgh v. American College of Obstetricians and Gynecolo-
gists, 476 U. S. 747, 787 (1986) (White, J., dissenting).

17 Moore, 431 U. S., at 544 (White, J., dissenting).
18 Doe v. Bolton, 410 U. S. 179, 222 (1973) (White, J., dissenting).
19 Robinson v. California, 370 U. S. 660, 689 (1962) (White, J.,

dissenting).
20 Lance Liebman, A Tribute to Justice Byron R. White, 107 Harv. L.

Rev. 13, 14 (1993).
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person-one vote” principle with respect to legislative appor-
tionment,21 and he wrote opinions extending that principle
to units of local government.22

He urged an expansive application of the Voting Rights
Act in order to provide minorities with equality of opportu-
nity to share in the political life of the Nation.23

Justice White influenced the development of civil-rights
law in other respects as well. He was the author of the
Court’s landmark opinion in Washington v. Davis, which
established discriminatory intent, not mere effect, as the
standard for Fourteenth Amendment violations.24 In apply-
ing that standard, however, he made clear that such intent
may be discerned in a variety of ways, including by the im-
pact of the challenged action on a minority group.25 In addi-
tion, even where the claim of discrimination was made by
persons not in a protected class such as race, he insisted that
the distinctions drawn by a law be, in fact, based on reason.26

Justice White wrote frequently, both for the Court and
in dissent, in the field of criminal procedure. He cautioned
against rigid constitutional rules that could unduly impede
the search for truth in the criminal justice system,27 and
urged that considerations of “reasonableness” and “good
faith” guide the application of the Fourth Amendment. He

21 See, e. g., Reynolds v. Sims, 377 U. S. 533 (1964); see also White v.
Weiser, 412 U. S. 783 (1973) (White, J.).

22 See Avery v. Midland County, 390 U. S. 474 (1968) (White, J.); see also
Board of Estimate of City of New York v. Morris, 489 U. S. 688 (1989)
(White, J.).

23 See, e. g., Shaw v. Reno, 509 U. S. 630, 658–664 (1993) (White, J., dis-
senting); Port Arthur v. United States, 459 U. S. 159 (1982) (White, J.);
United Jewish Organizations of Williamsburgh, Inc. v. Carey, 430 U. S.
144 (1977) (plurality opinion of White, J.).

24 426 U. S. 229 (1976).
25 See, e. g., Rogers v. Lodge, 458 U. S. 613 (1982) (White, J.).
26 See, e. g., Cleburne v. Cleburne Living Center, Inc., 473 U. S. 432

(1985) (White, J.); San Antonio Independent School Dist. v. Rodriguez,
411 U. S. 1, 63–70 (1973) (White, J., dissenting).

27 See, e. g., Miranda v. Arizona, 384 U. S. 436, 526 (1966) (White, J.,
dissenting); Massiah v. United States, 377 U. S. 201, 207 (1964) (White,
J., dissenting).
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wrote the Court’s opinion in United States v. Leon, which
declined to apply the exclusionary rule to evidence obtained
by law-enforcement officers in good-faith reliance on a search
warrant that was ultimately found not to be supported by
probable cause.28

Justice White made many other contributions to the law
during his tenure on the Court, including in the areas of fed-
eral jurisdiction, the First Amendment, and the application
of the federal labor, securities, and antitrust laws. But his
contributions to the Nation, to the Court, and to the law
extend beyond the pages of the United States Reports.
Those contributions include the personal modesty of a man
who, as President Kennedy put it, “excelled in everything
he . . . attempted”; they include the standards of integrity,
intellectual rigor, and hard work to which he held himself
and others; and they include the commitment to public serv-
ice that he continues, by his example, to instill in those who
knew him and the many others who strive to emulate him.

Mr. Chief Justice, on behalf of the lawyers of this Na-
tion and, in particular, of the Bar of this Court, I respectfully
request that the Resolutions presented to you in honor and
celebration of the memory of Justice Byron R. White be ac-
cepted by the Court, and that they, together with the chroni-
cle of these proceedings, be ordered kept for all time in the
records of this Court.

The Chief Justice said:
Thank you, Attorney General Ashcroft, and thank you,

General Olson, for your presentations in memory of our late
colleague and friend, Justice Byron R. White.

We also extend to Co-Chairmen Lance Liebman and Den-
nis J. Hutchinson and the members of the Committee on Res-
olutions, Chairman Robert Barnett and members of the Ar-
rangements Committee, and Larry L. Simms, Chairman of
today’s meeting of the Bar, our appreciation for the Resolu-

28 468 U. S. 897 (1984).
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tions you have read today. Your motion that they be made
part of the permanent record of the Court is granted.

Byron White was nominated to the Court by President
Kennedy on April 3, 1962, and was confirmed by the Senate
eight days later. He was the 93rd Justice to serve on this
Court and the first to have served as a Supreme Court law
clerk.

During his 31 years as an Associate Justice, he wrote more
than 450 majority opinions for the Court. I cannot in these
brief remarks describe the breadth of important decisions
written by Byron White, but looking at some of his opinions
on the First Amendment’s guarantee of freedom of speech
and of the press gives you an idea of his legacy. In 1969, he
wrote the majority decision in Red Lion Broadcasting Co.,
holding that the FCC regulations implementing the “fairness
doctrine” did not violate the First Amendment. In Branz-
burg v. Hayes, decided in 1972, he wrote the opinion holding
that the First Amendment did not afford journalists a testi-
monial privilege against appearing before a grand jury to
answer questions relevant to criminal investigations. And
in 1979, he wrote for the Court in Herbert v. Lando that the
First Amendment did not bar the plaintiff in an action for
defamation from inquiring into the editorial process and the
publisher’s state of mind to prove actual malice. Three
years later, in New York v. Ferber, he wrote the opinion for
the Court holding that child pornography—even though it is
not obscene—is not entitled to First Amendment protection.
From these you will see that, as Members of the Court go,
he was not moved to rapture by the mere mention of the
words “First Amendment.” I obviously mean no disparage-
ment by this comment, since I voted with him in each of
the three cases I mentioned in which I was a Member of
the Court.

Of course, reviewing his opinions does not convey the
measure of Byron White’s contributions to the Court and the
law. Suffice it to say that he was a tremendously influential
Member of this Court during the entire period of his lengthy
service on it. Those of us who served with him have the
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best understanding of his contributions to the work of the
Court.

He was always a major contributor to the Court’s discus-
sion of the argued cases at its weekly conference, a discus-
sion which is absolutely essential to the writing of the opin-
ion of the Court in the case. His observations during those
discussions reflected not only an understanding of the
Court’s previous decisions that bore on the question, but
pithily expressed his view as to what the practical effect of
a particular decision would be.

Justice White was a rare combination of brilliant scholar
and gifted athlete. He was an able colleague and a good
friend. He came as close as any of us to meriting Matthew
Arnold’s encomium: he “saw life steadily and he saw it
whole.”
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IN THE

SUPREME COURT OF THE UNITED STATES

AT

OCTOBER TERM, 2002

FORD MOTOR CO. et al. v. McCAULEY et al.

certiorari to the united states court of appeals for
the ninth circuit

No. 01–896. Argued October 7, 2002—Decided October 15, 2002

Certiorari dismissed. Reported below: 264 F. 3d 952.

Seth P. Waxman argued the cause for petitioners. With
him on the briefs were Walter E. Dellinger, John H. Beisner,
Brian P. Brooks, Jonathan D. Hacker, Christopher R. Lip-
sett, and Bruce M. Berman.

Steve W. Berman argued the cause for respondents. With
him on the brief were Roger W. Kirby, James G. Lewis, and
Russell J. Drake.*

*Briefs of amici curiae urging reversal were filed for the United States
by Solicitor General Olson, Assistant Attorney General McCallum, Dep-
uty Solicitor General Clement, Barbara McDowell, Barbara C. Biddle,
and Thomas M. Bondy; for the Chamber of Commerce of the United
States of America by Evan M. Tager, David M. Gossett, and Robin S.
Conrad; for the Business Roundtable by Bruce E. Clark; for the National
Association of Manufacturers by Carter G. Phillips, Gene C. Schaerr, Paul
J. Zidlicky, Michael S. Lee, Jan S. Amundson, and Quentin Riegel; for
the Pharmaceutical Research and Manufacturers of America by David
Klingsberg, Thomas A. Smart, and Mark S. Popofsky; for the Product
Liability Advisory Council by Theodore J. Boutrous, Jr.; and for State

1
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Per Curiam.

The writ of certiorari is dismissed as improvidently
granted.

It is so ordered.

Farm Mutual Automobile Insurance Co. by Sheila L. Birnbaum, Douglas
W. Dunham, and Ellen P. Quackenbos.

Briefs of amici curiae urging affirmance were filed for the Association
of Trial Lawyers of America by Jeffrey Robert White and Laura C. Thar-
ney; and for Trial Lawyers for Public Justice by Roger L. Mandel, Marc
R. Stanley, Mark A. Chavez, Arthur Bryant, and Michael Quirk.
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EARLY, WARDEN, et al. v. PACKER

on petition for writ of certiorari to the united
states court of appeals for the ninth circuit

No. 01–1765. Decided November 4, 2002

A California jury convicted respondent of, inter alia, murder and at-
tempted murder. On direct appeal, the State Court of Appeal rejected
his claim that the trial judge coerced his deadlocked jury into continuing
deliberations. The Federal District Court dismissed respondent’s sub-
sequent federal habeas petition but granted a certificate of appealability
on the question whether the state trial judge violated his Fourteenth
Amendment rights by coercing the jury into rendering a verdict. The
Ninth Circuit reversed on that ground and instructed the District Court
to grant the writ.

Held: The Ninth Circuit’s decision exceeds the limits imposed on federal
habeas review by 28 U. S. C. § 2254(d), which forecloses habeas relief on
any claim adjudicated on the merits in state-court proceedings unless
the adjudication of the claim resulted in a decision that (1) was contrary
to, or involved an unreasonable application of, clearly established federal
law, as determined by the Supreme Court of the United States, or
(2) was based on an unreasonable determination of the facts in light of
the evidence presented in the state-court proceedings. The Ninth Cir-
cuit erred in believing that a state court’s “failure to cite” controlling
Supreme Court precedent renders its decision “contrary to” clearly es-
tablished federal law. Awareness of this Court’s cases is not even re-
quired, so long as neither the reasoning nor the result of the state-court
decision contradicts them. The Ninth Circuit also erred in charging
that the Court of Appeal did not apply the totality-of-the-circumstances
test required by Lowenfield v. Phelps, 484 U. S. 231. Finally, the Ninth
Circuit erred in finding our holdings in Jenkins v. United States, 380
U. S. 445 (per curiam), and United States v. United States Gypsum Co.,
438 U. S. 422, which were based on the Court’s supervisory power over
the federal courts and not on constitutional grounds, applicable to state-
court proceedings. Because the Ninth Circuit erroneously found that
the State Court of Appeal’s decision was contrary to clearly established
Supreme Court law, and because it is at least reasonable to conclude
that there was no jury coercion here, the State Court of Appeal’s deter-
mination to that effect must stand.

Certiorari granted; 291 F. 3d 569, reversed.
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The United States Court of Appeals for the Ninth Circuit

granted habeas relief to respondent William Packer after
concluding that the state trial judge coerced the jury’s ver-
dict. Packer v. Hill, 291 F. 3d 569 (2002). Because this de-
cision exceeds the limits imposed on federal habeas review
by 28 U. S. C. § 2254(d), we grant the petition for certiorari
and reverse.

I

A California jury convicted respondent of one count of
second-degree murder, one count of attempted murder, two
counts of attempted robbery, two counts of assault with a
deadly weapon, and one count of assault with a firearm. It
acquitted him on 10 other counts.

The path to the jury’s guilty verdicts on the murder and
attempted-murder charges was not an easy one. After 28
hours of deliberation, and after the jury had returned sealed
verdict forms on all the other charges, juror Eve Radcliff
sent a note to the judge requesting to be dismissed from the
jury due to “ ‘health problems.’ ” 291 F. 3d, at 573. The
judge then met alone with Radcliff, who explained that “ ‘be-
cause of the seriousness of the charges, I can’t make snap
decisions. . . . I was beginning to feel a little burned out.’ ”
Ibid. The judge asked Radcliff if she could “ ‘hold out just
a little bit longer,’ ” and when Radcliff agreed the judge re-
plied: “ ‘I really appreciate it. Otherwise, they have to start
deliberations all over again with another person.’ ” Ibid.
(emphasis deleted).

The next day, the foreman sent the judge a note stating
that “ ‘we can no longer deliberate,’ ” that “ ‘Eve Radcliff,
does not appear to be able to understand the rules as given
by you,’ ” that “ ‘nearly all my fellow jurors questio[n] her
ability to understand the rules and her ability to reason,’ ”
and that continuing will result in a “ ‘hung jury . . . based
on . . . one person’s inability to reason or desire to be unrea-
sonable.’ ” Ibid. The judge called the jury into the court-
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room, and, in the presence of the attorneys and the defend-
ant, read the note aloud. The judge asked the foreman
whether the jury was deliberating. The foreman replied
that the jurors were “ ‘just having the same conversation
over the same issue time and time again.’ ” Id., at 574.
The judge made the following statement to the jury:

“ ‘The juror has a right to do that, as you all know.
They have a right to disagree with everybody else. But
they do not have a right to not deliberate. They must
deliberate and follow the rules and laws as I state it to
them.’ ” Ibid.

The judge then asked the foreman what the latest vote count
was, but told him not to reveal which side had which number
of votes. The foreman indicated that the last vote count had
been 11 to 1. After the foreman indicated that further de-
liberations would be helpful, the judge gave the following
instruction to the jury:

“ ‘What you do is—like I think what the instructions
were—you apply the facts to the law and you arrive at
a decision. The law is right there, and I think elements
of the law was [sic] given to you in those instructions.
They do this or not do this? Was it proven beyond a
reasonable doubt? This element, this element, this ele-
ment? If they did and you find unanimously they did
that, you must follow the law and find them either guilty
or not guilty of that charge.’ ” Ibid. (emphasis deleted).

At this point, defense counsel objected on the ground that
the judge was improperly “ ‘instructing the jury . . . as to
their manner of deliberation.’ ” Id., at 574–575. The judge
overruled the objection and continued his instruction as
follows:

“ ‘Ladies and Gentlemen, the only thing I’m going to
tell you right now is; once again, I told you, you’ll look
up in the instructions paraphrasing it, I think I’m using
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the correct words: you’re the sole judges of the facts.
You determine the facts. You then apply the law to
those facts as I state it to you, and you must accept and
follow the law. You can’t make up your own law. You
must accept and follow the law as I state it to you.’ ”
Id., at 575.

The judge then excused the jury for the day.
After a day off, deliberations resumed on a Friday. Once

again, Radcliff sent the judge a note asking to be dismissed
from the jury. This time she complained about “ ‘feeling[s]
of distrust and disrespect from the other jurors,’ ” and said
that “ ‘I have reached a point of anger, and I don’t believe I
can be objective.’ ” Ibid. The judge again met with Rad-
cliff in his chambers, outside the presence of attorneys, and
asked her if she was continuing to deliberate. Radcliff re-
sponded that she was “trying,” but not to the satisfaction of
the others. Id., at 576. The judge thanked her and re-
turned her to the jury room. Then the judge met briefly
with the foreman, who assured him that Radcliff was indeed
continuing to deliberate. The jury then resumed its deliber-
ations. The following Tuesday, the jury returned a guilty
verdict on the attempted-murder count, and the next morn-
ing a guilty verdict on the second-degree murder charge.

Respondent appealed his conviction to the Court of Appeal
for the State of California, Second Appellate District, ar-
guing that the comments to Radcliff and to the jury were
coercive and denied him his due process right to a fair and
impartial jury. California law, unlike federal law, prohibits
the giving of a so-called Allen v. United States, 164 U. S. 492
(1896), charge to a deadlocked jury—that is, a charge that
specifically urges the minority jurors to give weight to the
majority’s views. People v. Gainer, 19 Cal. 3d 835, 852, 566
P. 2d 997, 1006 (1977), held that no instruction may be given
which either “(1) encourages jurors to consider the numerical
division or preponderance of opinion of the jury in forming
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or reexamining their views on the issues before them; or
(2) states or implies that if the jury fails to agree the case
will necessarily be retried.”

The state appellate court, applying Gainer, rejected re-
spondent’s claim. “[T]here is nothing improper,” it said, “in
urging the jury to consider the matter further with the view
to reaching an agreement[,] as long as the language used
does not coerce a particular type of verdict. Accordingly,
the comments made and not made by the court to the jury
did not coerce a particular verdict or deny Packer any consti-
tutional rights.” App. to Pet. for Cert. H–15 to H–16 (cita-
tions omitted). The court rejected respondent’s remaining
challenges to his conviction, and the State Supreme Court
declined review.

Respondent sought a writ of habeas corpus from the
United States District Court for the Central District of Cali-
fornia. That court dismissed the petition, but granted a cer-
tificate of appealability on the question whether the state
trial judge violated respondent’s Fourteenth Amendment
rights by coercing the jury into rendering a verdict on the
attempted-murder and second-degree murder counts. The
Court of Appeals for the Ninth Circuit reversed on that
ground, and instructed the District Court to grant the writ
on the murder convictions. California’s Attorney General
has petitioned for certiorari.

II

When a habeas petitioner’s claim has been adjudicated on
the merits in state-court proceedings, 28 U. S. C. § 2254(d)
forecloses relief unless the state court’s adjudication of the
claim:

“(1) resulted in a decision that was contrary to, or in-
volved an unreasonable application of, clearly estab-
lished Federal law, as determined by the Supreme Court
of the United States; or
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“(2) resulted in a decision that was based on an unrea-
sonable determination of the facts in light of the evi-
dence presented in the State court proceeding.”

The jury-coercion claim in respondent’s habeas petition is the
same claim rejected on the merits in his direct appeal to the
state appellate court, and the Ninth Circuit correctly recog-
nized that § 2254(d) was therefore applicable. It held that
respondent had established that the decision of the Court of
Appeal was contrary to established federal law for two, and
possibly three, reasons. We think none of them correct.

First, the Ninth Circuit observed that the state court
“failed to cite . . . any federal law, much less the controlling
Supreme Court precedents.” 291 F. 3d, at 578. If this
meant to suggest that such citation was required, it was in
error. A state-court decision is “contrary to” our clearly es-
tablished precedents if it “applies a rule that contradicts the
governing law set forth in our cases” or if it “confronts a set
of facts that are materially indistinguishable from a decision
of this Court and nevertheless arrives at a result different
from our precedent.” Williams v. Taylor, 529 U. S. 362,
405–406 (2000). Avoiding these pitfalls does not require ci-
tation of our cases—indeed, it does not even require aware-
ness of our cases, so long as neither the reasoning nor the
result of the state-court decision contradicts them. The
Ninth Circuit’s disapproval of the Court of Appeal’s failure
to cite this Court’s cases is especially puzzling since the state
court cited instead decisions from the California Supreme
Court that impose even greater restrictions for the avoidance
of potentially coercive jury instructions. Compare People v.
Gainer, supra, at 852, 566 P. 2d, at 1006, with Allen v. United
States, supra, at 501.

Second, the Ninth Circuit charged that the Court of Ap-
peal “failed to apply the totality of the circumstances test as
required by Lowenfield [v. Phelps, 484 U. S. 231 (1988)].”
That was so, the Ninth Circuit concluded, because it “simply
mentioned three particular incidents in its analysis,” “failed



537US1 Unit: $$U2 [04-19-04 19:12:04] PAGES PGT: OPIN

9Cite as: 537 U. S. 3 (2002)

Per Curiam

to consider” other “critical facts,” and “failed to consider the
cumulative impact” of all the significant facts, one of which
it “[did] not even mention in its analysis.” 291 F. 3d, at 578–
579, and n. 10. With regard to the last point: The significant
fact the Ninth Circuit said was not mentioned—that the
judge sent the jury back to its deliberations after learning
that it was split 11 to 1—was in fact succinctly described.
See id., at 579, n. 10. The Court of Appeal focused its analy-
sis upon “three particular incidents” for the entirely accept-
able reason that (as the court said) those incidents consti-
tuted “[t]he essence of Packer’s complaints” regarding juror
coercion. App. to Pet. for Cert. H–15. The opinion set
forth many facts and circumstances beyond those three inci-
dents, including the two “critical facts” that the Ninth Cir-
cuit said it “failed to consider,” 291 F. 3d, at 579, n. 10—the
judge’s knowledge that Radcliff was the sole dissenting juror
prior to his instructing the jury to keep deliberating, App.
to Pet. for Cert. H–14, and the fact that the foreman’s note,
which mentioned Radcliff by name, was read in court, ibid.
The contention that the California court “failed to consider”
facts and circumstances that it had taken the trouble to re-
cite strains credulity. The Ninth Circuit may be of the view
that the Court of Appeal did not give certain facts and cir-
cumstances adequate weight (and hence adequate discus-
sion); but to say that it did not consider them is an exaggera-
tion. There is, moreover, nothing to support the Ninth
Circuit’s claim that the Court of Appeal did not consider the
“cumulative impact” of all the recorded events. Compliance
with Lowenfield v. Phelps, 484 U. S. 231 (1988), does not de-
mand a formulary statement that the trial court’s actions and
inactions were noncoercive “individually and cumulatively.”
It suffices that that was the fair import of the Court of Ap-
peal’s opinion.

Third and last, the Ninth Circuit faulted the state appel-
late court for stating that “ ‘there is nothing improper in urg-
ing the jury to consider [the matter] further with the view
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to reaching an agreement as long as the language used does
not coerce a particular type of verdict.’ ” 291 F. 3d, at 579.
The Ninth Circuit found this statement to be “contrary to”
both Jenkins v. United States, 380 U. S. 445 (1965) (per cu-
riam), and United States v. United States Gypsum Co., 438
U. S. 422 (1978), which it construed to prohibit pressing the
jurors to arrive at some verdict, not just “ ‘a particular type
of verdict.’ ” 291 F. 3d, at 579. Neither Jenkins nor Gyp-
sum Co. is relevant to the § 2254(d)(1) determination, since
neither case sets forth a rule applicable to state-court pro-
ceedings. Jenkins and Gypsum Co. reversed convictions
based on jury instructions given in federal prosecutions, and
neither opinion purported to interpret any provision of the
Constitution. That alone would be enough to defeat a claim
that their application to state-court proceedings is “clearly
established.” Lowenfield v. Phelps, supra, at 239, n. 2 (cita-
tion omitted), however, removed any lingering doubt regard-
ing these cases’ application to state convictions when it
stated: “[O]ur ruling in Jenkins v. United States was based
on our supervisory power over the federal courts, and not on
constitutional grounds. The Jenkins Court cited no provi-
sion of the Constitution, but rather relied upon other cases
involving the exercise of supervisory powers.” (The same
was true of Gypsum Co.) Jenkins and Gypsum Co. are off
the table as far as § 2254(d) is concerned, and the Ninth Cir-
cuit erred by relying on those nonconstitutional decisions.

Having determined that the Court of Appeal “failed to
apply” clearly established Supreme Court law, 291 F. 3d,
at 579 (a phrase which the opinion repeatedly and errone-
ously substitutes for the more demanding requirement of
§ 2254(d)(1): that the decision be “contrary to” clearly estab-
lished Supreme Court law), the Ninth Circuit then proceeded
to address the question “whether [the Court of Appeal’s] de-
cision constituted error and if so whether the error had a
substantial or injurious effect on the verdict.” Ibid. But
that inquiry would have been proper only if the Ninth Circuit
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had first found (pursuant to the correct standard) that the
California court’s decision was “contrary to” clearly estab-
lished Supreme Court law—which it did not and could not.
By mistakenly making the “contrary to” determination and
then proceeding to a simple “error” inquiry, the Ninth Cir-
cuit evaded § 2254(d)’s requirement that decisions which are
not “contrary to” clearly established Supreme Court law can
be subjected to habeas relief only if they are not merely erro-
neous, but “an unreasonable application” of clearly estab-
lished federal law, or based on “an unreasonable determina-
tion of the facts” (emphasis added). Even if we agreed with
the Ninth Circuit majority (Judge Silverman dissented) that
there was jury coercion here, it is at least reasonable to con-
clude that there was not, which means that the state court’s
determination to that effect must stand.

* * *

The judgment of the Ninth Circuit is reversed.

It is so ordered.
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IMMIGRATION AND NATURALIZATION SERVICE v.
ORLANDO VENTURA

on petition for writ of certiorari to the united
states court of appeals for the ninth circuit

No. 02–29. Decided November 4, 2002

The Attorney General is authorized to grant asylum to an alien who dem-
onstrates persecution or a well-founded fear of persecution on account
of a “political opinion,” and is required to withhold deportation where
the alien’s “life or freedom would be threatened” for that reason. 8
U. S. C. §§ 1101(a)(42), 1158(a), 1253(h)(1). The Board of Immigration
Appeals (BIA) ruled that respondent did not qualify for such protection
based on the persecution he faced when he left Guatemala in 1993. The
Ninth Circuit reversed and then went on to address the Government’s
alternative argument that respondent did not qualify for protection re-
gardless of past persecution because conditions in Guatemala had im-
proved to the point where no realistic persecution threat existed. Be-
cause the BIA had not considered this argument, both sides asked the
court to remand the case to the BIA. The court, however, evaluated
the Government’s claim itself, holding that the evidence failed to show
a sufficient change.

Held: Well-established administrative-law principles required the Ninth
Circuit to remand the “changed circumstances” question to the BIA.
Where, as here, the law entrusts the agency to make the basic decision
in question, a judicial judgment cannot be substituted for an administra-
tive one, SEC v. Chenery Corp., 318 U. S. 80, 88, and an appellate court’s
proper course is to remand to the agency for additional investigation or
explanation, Florida Power & Light Co. v. Lorion, 470 U. S. 729, 744.
The BIA has not yet considered the “changed circumstances” issue, and
every consideration classically supporting the law’s ordinary remand re-
quirement does so here: The agency can bring its expertise to bear upon
the matter; can evaluate the evidence; can make an initial determination;
and, in doing so, can, through informed discussion and analysis, help
a court later determine whether its decision exceeds the leeway that
the law provides. Here, the Ninth Circuit seriously disregarded the
agency’s legally mandated role. It independently created a potentially
far-reaching legal precedent about the significance of political change in
Guatemala, a highly complex and sensitive matter, without giving the
BIA the opportunity to address the matter in the first instance in light
of its expertise. The court’s reliance on a 1997 State Department re-
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port about Guatemala is legally inadequate because the report was am-
biguous about changed circumstances, and because remand could lead
to the presentation of further evidence of current circumstances, which
may well prove enlightening given that five years have elapsed since
the report was written.

Certiorari granted; 264 F. 3d 1150, reversed and remanded.

Per Curiam.

Federal statutes authorize the Attorney General, in his
discretion, to grant asylum to an alien who demonstrates
“persecution or a well-founded fear of persecution on account
of . . . [a] political opinion,” and they require the Attorney
General to withhold deportation where the alien’s “life or
freedom would be threatened” for that reason. Immigration
and Nationality Act, §§ 101(a)(42)(A), 208(a), 243(h), 66 Stat.
166, as amended, 8 U. S. C. §§ 1101(a)(42), 1158(a), 1253(h)(1)
(1994 ed. and Supp. V). The Board of Immigration Appeals
(BIA) determined that respondent Fredy Orlando Ventura
failed to qualify for this statutory protection because any
persecution that he faced when he left Guatemala in 1993
was not “on account of” a “political opinion.” The Court
of Appeals for the Ninth Circuit reversed the BIA’s holding.
264 F. 3d 1150 (2001) (emphasis added).

The Court of Appeals then went on to consider an alterna-
tive argument that the Government had made before the Im-
migration Judge, namely, that Orlando Ventura failed to
qualify for protection regardless of past persecution because
conditions in Guatemala had improved to the point where no
realistic threat of persecution currently existed. Both sides
pointed out to the Ninth Circuit that the Immigration Judge
had held that conditions had indeed changed to that point
but that the BIA itself had not considered this alternative
claim. And both sides asked that the Ninth Circuit remand
the case to the BIA so that it might do so. See Brief for
Petitioner in No. 99–71004 (CA9), pp. 5, 6, 24; Brief for Re-
spondent in No. 99–71004 (CA9), pp. 8, 9, 23.
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The Court of Appeals, however, did not remand the case.
Instead, it evaluated the Government’s claim itself. And it
decided the matter in Orlando Ventura’s favor, holding that
the evidence in the record failed to show sufficient change.
264 F. 3d, at 1157–1158. The Government, seeking certio-
rari here, argues that the Court of Appeals exceeded its legal
authority when it decided the “changed circumstances” mat-
ter on its own. We agree with the Government that the
Court of Appeals should have remanded the case to the BIA.
And we summarily reverse its decision not to do so.

I

We shall describe the basic proceedings so far. In 1993
Orlando Ventura, a citizen of Guatemala, entered the United
States illegally. In 1995 the Attorney General began depor-
tation proceedings. And in 1998 an Immigration Judge con-
sidered Orlando Ventura’s application for asylum and with-
holding of deportation, an application based upon a fear and
threat of persecution “on account of” a “political opinion.”
8 U. S. C. §§ 1101(a)(42)(A), 1253(h) (1994 ed. and Supp. V).
Orlando Ventura testified that he had received threats of
death or harm unless he joined the guerrilla army, that his
family members had close ties to the Guatemalan military,
and that, in his view, the guerrillas consequently believed he
held inimical political opinions.

The Immigration Judge denied relief. She recognized
that Orlando Ventura subjectively believed that the guer-
rillas’ interest in him was politically based. And she cred-
ited testimony showing (a) that Orlando Ventura’s family had
many connections to the military, (b) that he was very close
to one cousin, an army lieutenant who had served for almost
12 years, (c) that in 1987 his uncle, a local military com-
missioner responsible for recruiting, was attacked by people
with machetes, and (d) that in 1988 his cousin (a soldier) and
the cousin’s brother (a civilian) were both shot at and the
soldier-cousin killed. Nonetheless, Orlando Ventura had
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failed objectively “to demonstrate that the guerillas’ inter-
est” in him was “on account of his political opinion.” App.
to Pet. for Cert. 22a. The Immigration Judge added that
“conditions” in Guatemala had changed significantly. Even
“if the guerillas” once had had a politically based “interest”
in Orlando Ventura, the evidence failed to show that the
guerrillas would “continue to have motivation and inclination
to persecute him in the future.” Ibid.

The BIA, considering the matter de novo, “agree[d]” with
the Immigration Judge that Orlando Ventura “did not meet
his burden of establishing that he faces persecution ‘on ac-
count of ’ a qualifying ground . . . .” Id., at 15a. The BIA
added that it “need not address” the question of “changed
country conditions.” Ibid.

The Court of Appeals, reviewing the BIA’s decision, de-
cided that this evidence “compel[led] ” it to reject the BIA’s
conclusion. 264 F. 3d, at 1154 (emphasis added); see INS v.
Elias-Zacarias, 502 U. S. 478, 481, n. 1 (1992) (“To reverse
the BIA finding we must find that the evidence not only
supports that conclusion, but compels it . . .” (emphasis in
original)). It recognized that the BIA had not decided
the “changed circumstances” question and that “generally”
a court should remand to permit that consideration. 264
F. 3d, at 1157. Cf. Castillo v. INS, 951 F. 2d 1117, 1120–1121
(CA9 1991) (specifying that the Court of Appeals must re-
view the decision of the BIA, not the underlying decision of
the immigration judge). But the Court of Appeals added
that it need “not remand . . . when it is clear that we would
be compelled to reverse the BIA’s decision if the BIA decided
the matter against the applicant.” 264 F. 3d, at 1157. And
it held that the record evidence, namely, a 1997 State Depart-
ment report about Guatemala, “clearly demonstrates that
the presumption of a well-founded fear of future persecution
was not rebutted.” Ibid. Hence, it concluded, “remand . . .
is inappropriate.” Ibid.
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The Government challenges the decision not to remand.
And it says the matter is important. The “error,” it says, is
a “recurring error [that] puts the Ninth Circuit in conflict
with other courts of appeals, which generally respect the
BIA’s role as fact-finder by remanding to the BIA in similar
situations.” Pet. for Cert. 11. See also Pet. for Cert. in
INS v. Chen, O. T. 2002, No. 25, p. 23 (referring to eight other
recent decisions from the Court of Appeals for the Ninth
Circuit, which, in the Government’s view, demonstrate this
trend). After examining the record, we find that well-
established principles of administrative law did require the
Court of Appeals to remand the “changed circumstances”
question to the BIA.

II

No one disputes the basic legal principles that govern re-
mand. Within broad limits the law entrusts the agency to
make the basic asylum eligibility decision here in question.
E. g., 8 U. S. C. § 1158(a); 8 U. S. C. § 1253(h)(1) (1994 ed.);
Elias-Zacarias, supra, at 481; INS v. Aguirre-Aguirre, 526
U. S. 415 (1999). See also 8 CFR § 3.1 (2002). In such cir-
cumstances a “judicial judgment cannot be made to do serv-
ice for an administrative judgment.” SEC v. Chenery Corp.,
318 U. S. 80, 88 (1943). Nor can an “appellate court . . . in-
trude upon the domain which Congress has exclusively
entrusted to an administrative agency.” Ibid. A court of
appeals “is not generally empowered to conduct a de novo
inquiry into the matter being reviewed and to reach its own
conclusions based on such an inquiry.” Florida Power &
Light Co. v. Lorion, 470 U. S. 729, 744 (1985). Rather, “the
proper course, except in rare circumstances, is to remand
to the agency for additional investigation or explanation.”
Ibid. Cf. SEC v. Chenery Corp., 332 U. S. 194, 196 (1947)
(describing the reasons for remand).

Generally speaking, a court of appeals should remand a
case to an agency for decision of a matter that statutes place
primarily in agency hands. This principle has obvious im-
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portance in the immigration context. The BIA has not yet
considered the “changed circumstances” issue. And every
consideration that classically supports the law’s ordinary re-
mand requirement does so here. The agency can bring its
expertise to bear upon the matter; it can evaluate the evi-
dence; it can make an initial determination; and, in doing so,
it can, through informed discussion and analysis, help a court
later determine whether its decision exceeds the leeway that
the law provides.

These basic considerations indicate that the Court of Ap-
peals committed clear error here. It seriously disregarded
the agency’s legally mandated role. Instead, it independ-
ently created potentially far-reaching legal precedent about
the significance of political change in Guatemala, a highly
complex and sensitive matter. And it did so without giving
the BIA the opportunity to address the matter in the first
instance in light of its own expertise.

The Court of Appeals rested its conclusion upon its belief
that the basic record evidence on the matter—the 1997 State
Department report about Guatemala—compelled a finding of
insufficiently changed circumstances. But that foundation is
legally inadequate for two reasons. First, the State Depart-
ment report is, at most, ambiguous about the matter. The
bulk of the report makes clear that considerable change has
occurred. The report says, for example, that in December
1996 the Guatemalan Government and the guerrillas signed
a peace agreement, that in March 1996 there was a cease fire,
that the guerrillas then disbanded as a fighting force, that
“the guerrillas renounced the use of force to achieve political
goals,” and that “there was [a] marked improvement in the
overall human rights situation.” Bureau of Democracy,
Human Rights and Labor, U. S. Dept. of State, Guatemala-
Profile of Asylum Claims & Country Conditions 2–4 (June
1997).

As the Court of Appeals stressed, two parts of the report
can be read to the contrary. They say that (1) even “after
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the March cease-fire, guerrillas continued to employ death
threats” and (2) “the level of crime and violence now seems
to be higher than in the recent past.” Id., at 3–4. Yet the
report itself qualifies these statements. As to the second,
the report (as the Court of Appeals noted) says: “Although
the level of crime and violence now seems to be higher than
in the recent past, the underlying motivation in most asy-
lum cases now appears to stem from common crime and/or
personal vengeance,” i. e., not politics. Id., at 4 (emphasis
added). And the report (in sections to which the Court of
Appeals did not refer) adds that in the context of claims
based on political opinion, in “our experience, only party
leaders or high-profile activists generally would be vulnera-
ble to such harassment and usually only in their home com-
munities.” Id., at 8. This latter phrase “only in their home
communities” is particularly important in light of the fact
that an individual who can relocate safely within his home
country ordinarily cannot qualify for asylum here. See 8
CFR § 208.13(b)(1)(i) (2002).

Second, remand could lead to the presentation of further
evidence of current circumstances in Guatemala—evidence
that may well prove enlightening given the five years that
have elapsed since the report was written. See §§ 3.1, 3.2
(permitting the BIA to reopen the record and to remand to
the Immigration Judge as appropriate).

III

We conclude that the Court of Appeals should have applied
the ordinary “remand” rule. We grant the Government’s
petition for certiorari. We reverse the judgment of the
Court of Appeals for the Ninth Circuit insofar as it denies
remand to the agency. And we remand the case for further
proceedings consistent with this opinion.

So ordered.
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WOODFORD, WARDEN v. VISCIOTTI

on petition for writ of certiorari to the united
states court of appeals for the ninth circuit

No. 02–137. Decided November 4, 2002

Respondent killed one person and seriously wounded another during a
robbery. A California jury convicted him of murder and sentenced him
to death. The State Supreme Court affirmed. In subsequently deny-
ing his state habeas corpus petition, that court assumed that respond-
ent’s trial counsel provided constitutionally inadequate representation
during the trial’s penalty phase, but found that it did not prejudice the
jury’s sentencing decision. The Federal District Court later granted
respondent federal habeas relief as to his sentence, finding that he had
been denied effective assistance of counsel during the penalty phase.
In affirming, the Ninth Circuit ruled that the State Supreme Court’s
decision ran afoul of 28 U. S. C. § 2254(d) because it was “contrary to”
Strickland v. Washington, 466 U. S. 668, and an “unreasonable applica-
tion” of this Court’s clearly established principles.

Held: The Ninth Circuit’s decision exceeds § 2254(d)’s limits on federal ha-
beas review. First, that court erred in holding that the state court
applied the wrong standard for evaluating prejudice. Under Strick-
land, a defendant need only establish a “reasonable probability” that,
but for counsel’s unprofessional errors, the result of his sentencing pro-
ceeding would have been different. Id., at 694. Strickland specifically
rejected a higher standard: that the defendant must prove it more likely
than not that the outcome would have been altered. Id., at 693. The
Ninth Circuit erred in finding that the State Supreme Court held re-
spondent to this higher standard because it used “probable” without the
modifier “reasonably” in three places in its opinion. The Ninth Circuit’s
readiness to attribute error is inconsistent with the presumption that
state courts know and follow the law, and is incompatible with § 2254(d)’s
highly deferential standard for evaluating state-court rulings. The
Ninth Circuit also erred in finding that the state-court decision involved
an unreasonable application of this Court’s clearly established prece-
dents. There is no support for the conclusion that the state court failed
to take into account the totality of the available mitigating evidence and
to consider the prejudicial impact of counsel’s actions. The state court
found that, because the aggravating factors were so severe, respond-
ent suffered no prejudice from trial counsel’s (assumed) inadequacy.
Whether or not a federal habeas court would have reached that same
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conclusion, habeas relief is not permissible under § 2254(d) unless the
state court’s decision is objectively unreasonable.

Certiorari granted; 288 F. 3d 1097, reversed.

Per Curiam.
The United States Court of Appeals for the Ninth Circuit

affirmed the grant of habeas relief to respondent John Visci-
otti after concluding that he had been prejudiced by ineffec-
tive assistance of counsel at trial. 288 F. 3d 1097 (2002).
Because this decision exceeds the limits imposed on federal
habeas review by 28 U. S. C. § 2254(d), we reverse.

I

Respondent and a co-worker, Brian Hefner, devised a plan
to rob two fellow employees, Timothy Dykstra and Michael
Wolbert, on November 8, 1982, their payday. They invited
the pair to join them at a party. As the four were driving to
that supposed destination in Wolbert’s car, respondent asked
Wolbert to stop in a remote area so that he could relieve
himself. When all four men had left the car, respondent
pulled a gun, demanded the victims’ wallets (which turned
out to be almost empty), and got Wolbert to tell him where
in the car the cash was hidden. After Hefner had retrieved
the cash, respondent walked over to the seated Dykstra and
killed him with a shot in the chest from a distance of three
or four feet. Respondent then raised the gun in both hands
and shot Wolbert three times, in the torso and left shoulder,
and finally, from a distance of about two feet, in the left eye.
Respondent and Hefner fled the scene in Wolbert’s car.
Wolbert miraculously survived to testify against them.

Respondent was convicted by a California jury of first-
degree murder, attempted murder, and armed robbery, with
a special-circumstance finding that the murder was com-
mitted during the commission of a robbery. The same jury
determined that respondent should suffer death. The Cali-
fornia Supreme Court affirmed the conviction and sentence.
People v. Visciotti, 2 Cal. 4th 1, 825 P. 2d 388 (1992).
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Respondent filed a petition for a writ of habeas corpus in
the California Supreme Court, alleging ineffective assistance
of counsel. That court appointed a referee to hold an evi-
dentiary hearing and make findings of fact—after which, and
after briefing on the merits, it denied the petition in a
lengthy opinion. In re Visciotti, 14 Cal. 4th 325, 926 P. 2d
987 (1996). The California Supreme Court assumed that re-
spondent’s trial counsel provided constitutionally inadequate
representation during the penalty phase, but concluded that
this did not prejudice the jury’s sentencing decision. Id., at
353, 356–357, 926 P. 2d, at 1004, 1006.

Respondent filed a federal habeas petition in the United
States District Court for the Central District of California.
That court determined that respondent had been denied ef-
fective assistance of counsel during the penalty phase of his
trial, and granted the habeas petition as to his sentence.
The State appealed to the Court of Appeals for the Ninth
Circuit.

The Court of Appeals correctly observed that a federal
habeas application can only be granted if it meets the re-
quirements of 28 U. S. C. § 2254(d), which provides:

“An application for a writ of habeas corpus on behalf of
a person in custody pursuant to the judgment of a State
court shall not be granted with respect to any claim that
was adjudicated on the merits in State court proceed-
ings unless the adjudication of the claim—

“(1) resulted in a decision that was contrary to, or in-
volved an unreasonable application of, clearly estab-
lished Federal law, as determined by the Supreme Court
of the United States; or

“(2) resulted in a decision that was based on an unrea-
sonable determination of the facts in light of the evi-
dence presented in the State court proceeding.”

The Court of Appeals found that the California Supreme
Court decision ran afoul of both the “contrary to” and the
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“unreasonable application” conditions of § 2254(d)(1), and af-
firmed the District Court’s grant of relief. See 288 F. 3d, at
1118–1119. The State of California petitioned for a writ of
certiorari, which we now grant along with respondent’s mo-
tion for leave to proceed in forma pauperis.

II
A

We consider first the Ninth Circuit’s holding that the Cali-
fornia Supreme Court’s decision was “contrary to” our deci-
sion in Strickland v. Washington, 466 U. S. 668 (1984).
Strickland held that to prove prejudice the defendant must
establish a “reasonable probability that, but for counsel’s un-
professional errors, the result of the proceeding would have
been different,” id., at 694 (emphasis added); it specifically
rejected the proposition that the defendant had to prove it
more likely than not that the outcome would have been al-
tered, id., at 693. The Court of Appeals read the State Su-
preme Court opinion in this case as applying the latter test—
as requiring respondent to prove, by a preponderance of the
evidence, that the result of the sentencing proceedings would
have been different. See 288 F. 3d, at 1108–1109. That is,
in our view, a mischaracterization of the state-court opinion,
which expressed and applied the proper standard for evalu-
ating prejudice.

The California Supreme Court began its analysis of the
prejudice inquiry by setting forth the “reasonable probabil-
ity” criterion, with a citation of the relevant passage in
Strickland; and it proceeded to state that “[t]he question we
must answer is whether there is a reasonable probability
that, but for counsel’s errors and omissions, the sentencing
authority would have found that the balance of aggravating
and mitigating factors did not warrant imposition of the
death penalty,” again with a citation of Strickland. In re
Visciotti, 14 Cal. 4th, at 352, 926 P. 2d, at 1003 (citing Strick-
land, supra, at 696). Twice, the court framed its inquiry as
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turning on whether there was a “reasonable probability” that
the sentencing jury would have reached a more favorable
penalty-phase verdict. 14 Cal. 4th, at 352, 353, 926 P. 2d, at
1003, 1004. The following passage, moreover, was central to
the California Supreme Court’s analysis:

“In In re Fields, . . . we addressed the process by which
the court assesses prejudice at the penalty phase of a
capital trial at which counsel was, allegedly, incompetent
in failing to present mitigating evidence: ‘What kind of
evidentiary showing will undermine confidence in the
outcome of a penalty trial that has resulted in a death
verdict? Strickland . . . and the cases it cites offer
some guidance. United States v. Agurs . . . , the first
case cited by Strickland, spoke of evidence which raised
a reasonable doubt, although not necessarily of such
character as to create a substantial likelihood of
acquittal. . . . United States v. Valenzuela-Bernal . . . ,
the second case cited by Strickland, referred to evi-
dence which is “material and favorable . . . in ways not
merely cumulative. . . .” ’ ” Id., at 353–354, 926 P. 2d,
at 1004.

“Undermin[ing] confidence in the outcome” is exactly Strick-
land’s description of what is meant by the “reasonable proba-
bility” standard. “A reasonable probability is a probability
sufficient to undermine confidence in the outcome.” Strick-
land, supra, at 694.

Despite all these citations of, and quotations from, Strick-
land, the Ninth Circuit concluded that the California Su-
preme Court had held respondent to a standard of proof
higher than what that case prescribes for one reason: in
three places (there was in fact a fourth) the opinion used the
term “probable” without the modifier “reasonably.” 288 F.
3d, at 1108–1109, and n. 11. This was error. The California
Supreme Court’s opinion painstakingly describes the Strick-
land standard. Its occasional shorthand reference to that



537US1 Unit: $$U4 [04-14-04 18:59:39] PAGES PGT: OPIN

24 WOODFORD v. VISCIOTTI

Per Curiam

standard by use of the term “probable” without the modifier
may perhaps be imprecise, but if so it can no more be consid-
ered a repudiation of the standard than can this Court’s own
occasional indulgence in the same imprecision. See Mick-
ens v. Taylor, 535 U. S. 162, 166 (2002) (“probable effect upon
the outcome”); Williams v. Taylor, 529 U. S. 362, 393 (2000)
(“probably affected the outcome”).

The Court of Appeals made no effort to reconcile the state
court’s use of the term “probable” with its use, elsewhere,
of Strickland’s term “reasonably probable,” nor did it even
acknowledge, much less discuss, the California Supreme
Court’s proper framing of the question as whether the evi-
dence “undermines confidence” in the outcome of the sen-
tencing proceeding. This readiness to attribute error is in-
consistent with the presumption that state courts know and
follow the law. See, e. g., Parker v. Dugger, 498 U. S. 308,
314–316 (1991); Walton v. Arizona, 497 U. S. 639, 653 (1990),
overruled on other grounds, Ring v. Arizona, 536 U. S.
584 (2002); LaVallee v. Delle Rose, 410 U. S. 690, 694–695
(1973) (per curiam). It is also incompatible with § 2254(d)’s
“highly deferential standard for evaluating state-court rul-
ings,” Lindh v. Murphy, 521 U. S. 320, 333, n. 7 (1997), which
demands that state-court decisions be given the benefit of
the doubt.

B

The Court of Appeals also held that, regardless of whether
the California Supreme Court applied the proper standard
for determining prejudice under Strickland, its decision in-
volved an unreasonable application of our clearly established
precedents. 288 F. 3d, at 1118. Specifically, the Ninth Cir-
cuit concluded that the determination that Visciotti suffered
no prejudice as a result of his trial counsel’s deficiencies was
“objectively unreasonable.” Ibid. Under § 2254(d)’s “un-
reasonable application” clause, a federal habeas court may
not issue the writ simply because that court concludes in its
independent judgment that the state-court decision applied
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Strickland incorrectly. See Bell v. Cone, 535 U. S. 685, 698–
699 (2002); Williams, supra, at 411. Rather, it is the habeas
applicant’s burden to show that the state court applied
Strickland to the facts of his case in an objectively unreason-
able manner. An “unreasonable application of federal law
is different from an incorrect application of federal law.”
Williams, supra, at 410; see Bell, supra, at 694. The Ninth
Circuit did not observe this distinction, but ultimately substi-
tuted its own judgment for that of the state court, in contra-
vention of 28 U. S. C. § 2254(d).

The Ninth Circuit based its conclusion of “objective unrea-
sonableness” upon its perception (1) that the California Su-
preme Court failed to “take into account” the totality of the
available mitigating evidence, and “to consider” the prejudi-
cial impact of certain of counsel’s actions, and (2) that the
“aggravating factors were not overwhelming.” 288 F. 3d, at
1118. There is no support for the first of these contentions.
All of the mitigating evidence, and all of counsel’s prejudicial
actions, that the Ninth Circuit specifically referred to as hav-
ing been left out of account or consideration were in fact
described in the California Supreme Court’s lengthy and
careful opinion. The Court of Appeals asserted that the
California Supreme Court “completely ignored the mitigat-
ing effect of Visciotti’s brain damage,” and failed to consider
the prejudicial effect of counsel’s “multiple concessions dur-
ing closing argument.” Ibid. However, the California Su-
preme Court specifically considered the fact that an expert
“had testified at the guilt phase that [Visciotti] had a minimal
brain injury of a type associated with impulse disorder and
learning disorder.” In re Visciotti, 14 Cal. 4th, at 354, 926
P. 2d, at 1004. And it noted that under the trial court’s in-
structions, this and other evidence that had been introduced
“might have been considered mitigating at the penalty
phase,” despite trial counsel’s concessions during closing
argument. Ibid.
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The California Supreme Court then focused on counsel’s
failure to introduce mitigating evidence about respondent’s
background, including expert testimony that could have been
presented about his “growing up in a dysfunctional family in
which he suffered continual psychological abuse.” Id., at
355, 926 P. 2d, at 1005. This discussion referred back to a
lengthy, detailed discussion about the undiscovered mitigat-
ing evidence that trial counsel might have presented during
the penalty phase. See id., at 341–345, 926 P. 2d, at 996–998.
The California Supreme Court concluded that despite the
failure to present evidence of respondent’s “troubled family
background,” id., at 355, 926 P. 2d, at 1005, which included
his being “berated,” being “markedly lacking in self-esteem
and depressed,” having been “born with club feet,” having
“feelings of inadequacy, incompetence, inferiority,” and the
like, moving “20 times” while he was growing up, and possi-
bly suffering a “seizure disorder,” id., at 341–343, 926 P. 2d,
at 996–998, the aggravating factors were overwhelming. In
the state court’s judgment, the circumstances of the crime (a
cold-blooded execution-style killing of one victim and at-
tempted execution-style killing of another, both during the
course of a preplanned armed robbery) coupled with the ag-
gravating evidence of prior offenses (the knifing of one man,
and the stabbing of a pregnant woman as she lay in bed try-
ing to protect her unborn baby) was devastating. See id.,
at 355, 926 P. 2d, at 1005; see also People v. Visciotti, 2 Cal.
4th, at 33–34, 825 P. 2d, at 402. The California Supreme
Court found these aggravating factors to be so severe that
it concluded respondent suffered no prejudice from trial
counsel’s (assumed) inadequacy. In re Visciotti, supra, at
355, 926 P. 2d, at 1005.

The Court of Appeals disagreed with this assessment, sug-
gesting that the fact that the jury deliberated for a full day
and requested additional guidance on the meaning of “moral
justification” and “extreme duress” meant that the “aggra-
vating factors were not overwhelming.” 288 F. 3d, at 1118.
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Perhaps so. However, “under § 2254(d)(1), it is not enough
to convince a federal habeas court that, in its independent
judgment, the state-court decision applied Strickland incor-
rectly.” Bell, 535 U. S., at 699. The federal habeas scheme
leaves primary responsibility with the state courts for these
judgments, and authorizes federal-court intervention only
when a state-court decision is objectively unreasonable. It
is not that here. Whether or not we would reach the same
conclusion as the California Supreme Court, “we think at the
very least that the state court’s contrary assessment was not
‘unreasonable.’ ” Id., at 701. Habeas relief is therefore not
permissible under § 2254(d).

* * *

The judgment of the Court of Appeals for the Ninth Cir-
cuit is

Reversed.



537US1 Unit: $$U5 [04-14-04 19:07:18] PAGES PGT: OPIN

28 OCTOBER TERM, 2002

Syllabus

SYNGENTA CROP PROTECTION, INC., et al. v.
HENSON

certiorari to the united states court of appeals for
the eleventh circuit

No. 01–757. Argued October 15, 2002—Decided November 5, 2002

Respondent Henson’s Louisiana state-court tort suit against petitioners
was stayed when respondent intervened in the similar Price suit, under-
way in the Federal District Court for the Southern District of Alabama.
Although the ensuing settlement in Price stipulated that the Henson
action be dismissed with prejudice, the Louisiana state court allowed
Henson to proceed. Petitioners removed Henson to the Middle Dis-
trict of Louisiana, relying upon the general removal statute, 28 U. S. C.
§ 1441(a), and asserting federal jurisdiction under the All Writs Act,
§ 1651, and the supplemental jurisdiction statute, § 1367. The case was
transferred to the Southern District of Alabama, which, inter alia, dis-
missed Henson as barred by the Price settlement. As relevant here,
the Eleventh Circuit vacated, reasoning that § 1441 by its terms author-
izes removal only of actions over which the district courts have original
jurisdiction, and that, because the All Writs Act authorizes writs in
aid of the courts’ respective jurisdictions without providing any federal
subject-matter jurisdiction in its own right, that Act could not support
Henson’s removal from state to federal court.

Held: The All Writs Act does not furnish removal jurisdiction. That Act,
alone or in combination with the existence of ancillary enforcement
jurisdiction, is not a substitute for § 1441’s requirement that a federal
court have original jurisdiction over an action in order for it to be re-
moved from a state court. Pp. 31–34.

(a) The All Writs Act—which provides, in § 1651(a), that “courts es-
tablished by . . . Congress may issue all writs necessary or appropriate
in aid of their respective jurisdictions”—does not authorize removal of
the Henson action. In arguing that the Act supports removal, respond-
ent relies upon United States v. New York Telephone Co., 434 U. S. 159,
172, and Pennsylvania Bureau of Correction v. United States Marshals
Service, 474 U. S. 34, 41. The latter case, however, made clear that
“[w]here a statute specifically addresses the particular issue at hand, it
is that authority, and not the All Writs Act, that is controlling.” Id.,
at 43. Removal is entirely a creature of statute and “a suit commenced
in a state court must remain there until cause is shown for its transfer
under some act of Congress.” Great Northern R. Co. v. Alexander, 246
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U. S. 276, 280. Petitioners may not, by resorting to the All Writs Act,
avoid complying with statutory requirements for removal. See Penn-
sylvania Bureau, supra, at 43. Section 1441(a) provides that “any civil
action brought in a State court of which the district courts of the United
States have original jurisdiction, may be removed.” Under those plain
terms, in order properly to remove the Henson action, petitioners must
demonstrate that original subject-matter jurisdiction lies in federal
courts. Because the All Writs Act does not confer jurisdiction on the
federal courts, however, it cannot confer the original jurisdiction re-
quired to support removal under § 1441. Pp. 31–33.

(b) Nor does the All Writs Act authorize the removal of Henson when
considered in conjunction with the doctrine of ancillary enforcement ju-
risdiction. Such jurisdiction “may extend to claims having a factual
and logical dependence on ‘the primary lawsuit.’ ” Peacock v. Thomas,
516 U. S. 349, 355. Because a court must have jurisdiction over a case
or controversy before it may assert jurisdiction over ancillary claims,
ibid., however, ancillary jurisdiction cannot provide the original ju-
risdiction that petitioners must show to qualify for § 1441 removal. In-
voking ancillary jurisdiction, like invoking the All Writs Act, does
not dispense with the need to comply with statutory requirements.
Pp. 33–34.

261 F. 3d 1065, affirmed.

Rehnquist, C. J., delivered the opinion for a unanimous Court.
Stevens, J., filed a concurring opinion, post, p. 35.

Henry B. Alsobrook, Jr., argued the cause for petitioners.
With him on the briefs were Mark C. Surprenant, Robert N.
Markle, and Alan B. Nadel.

David J. Bederman argued the cause and filed a brief for
respondent.*

*Robert N. Weiner and Jonathan Harrison filed a brief for the Product
Liability Advisory Council, Inc., as amicus curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the State of
Texas by John Cornyn, Attorney General of Texas, Lonny S. Hoffman,
and Gregory S. Coleman; for the Association of Trial Lawyers of America
by Jeffrey Robert White; and for Trial Lawyers for Public Justice by
Adam Samaha, Roberta B. Walburn, Martha K. Wivell, and Arthur H.
Bryant.
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Chief Justice Rehnquist delivered the opinion of the
Court.

Respondent Hurley Henson filed suit in state court in Iber-
ville Parish, Louisiana, against petitioner Syngenta Crop
Protection, Inc. (then known as Ciba-Geigy Corp.) asserting
various tort claims related to petitioners’ manufacture and
sale of a chlordimeform-based insecticide. A similar action,
Price v. Ciba-Geigy Corp., was already underway in the
United States District Court for the Southern District of
Alabama. The Louisiana court stayed respondent’s action
when respondent successfully intervened in the Price suit
and participated in the ensuing settlement. That settlement
included a stipulation that the Henson action, “including any
and all claims . . . against [petitioners], shall be dismissed,
with prejudice,” as of the approval date. App. 38a; see also
id., at 36a.

Following the approval of the settlement, the Louisiana
state court conducted a hearing to determine whether the
Henson action should be dismissed. Counsel for respondent
told the court that the Price settlement required dismissal
of only some of the claims raised in Henson. Although this
representation appeared to be contrary to the terms of the
settlement agreement, the Louisiana court relied upon it and
invited respondent to amend the complaint and proceed with
the action.

Counsel for petitioners did not attend the hearing. Upon
learning of the state court’s action, however, petitioners
promptly removed the action to the Middle District of Loui-
siana, relying on 28 U. S. C. § 1441(a). The notice of removal
asserted federal jurisdiction under the All Writs Act, § 1651,
and under the supplemental jurisdiction statute, § 1367.
The Middle District of Louisiana granted a transfer to the
Southern District of Alabama pursuant to § 1404(a), and the
Alabama court then dismissed Henson as barred by the
Price settlement and sanctioned respondent’s counsel for his
misrepresentation to the Louisiana state court.
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The Court of Appeals for the Eleventh Circuit affirmed
the sanctions but vacated the District Court’s order dismiss-
ing the Henson action. Henson v. Ciba-Geigy Corp., 261
F. 3d 1065 (2001). The court reasoned that § 1441 by its
terms authorizes removal only of actions over which the dis-
trict courts have original jurisdiction. But the All Writs
Act authorizes writs “in aid of [the courts’] respective juris-
dictions” without providing any federal subject-matter juris-
diction in its own right, see, e. g., Clinton v. Goldsmith, 526
U. S. 529, 534–535 (1999). Therefore, the Court of Appeals
concluded, the All Writs Act could not support removal of
the Henson action from state to federal court.

In so holding, the Court of Appeals recognized that several
Circuits have held that the All Writs Act gives a federal
court the authority to remove a state-court case in order
to prevent the frustration of orders the federal court has
previously issued. See, e. g., Xiong v. Minnesota, 195 F. 3d
424, 426 (CA8 1999); Bylinski v. Allen Park, 169 F. 3d 1001,
1003 (CA6 1999); In re Agent Orange Product Liability Liti-
gation, 996 F. 2d 1425, 1431 (CA2 1993). It noted, however,
that other Circuits have agreed with its conclusion that the
All Writs Act does not furnish removal jurisdiction. See,
e. g., Hillman v. Webley, 115 F. 3d 1461, 1469 (CA10 1997).
We granted certiorari to resolve this controversy, 534 U. S.
1126 (2001), and now affirm.

The All Writs Act, 28 U. S. C. § 1651(a), provides that “[t]he
Supreme Court and all courts established by Act of Congress
may issue all writs necessary or appropriate in aid of their
respective jurisdictions and agreeable to the usages and
principles of law.” Petitioners advance two arguments in
support of their claim that removal of the Henson action was
proper under the All Writs Act: (1) The All Writs Act author-
ized removal of the Henson action, and (2) the All Writs Act
in conjunction with the doctrine of ancillary enforcement
jurisdiction authorized the removal. We address these
contentions in turn.
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First, petitioners, like the courts that have endorsed “All
Writs removal,” rely upon our statement in United States v.
New York Telephone Co., 434 U. S. 159, 172 (1977), that the
Act authorizes a federal court “to issue such commands . . .
as may be necessary or appropriate to effectuate and prevent
the frustration of orders it has previously issued in its exer-
cise of jurisdiction otherwise obtained.” Petitioners also
cite Pennsylvania Bureau of Correction v. United States
Marshals Service, 474 U. S. 34, 41 (1985), for the proposition
that the All Writs Act “fill[s] the interstices of federal judicial
power when those gaps threate[n] to thwart the otherwise
proper exercise of federal courts’ jurisdiction.” They argue
that the Act comes into play here because maintenance of
the Henson action in state court in Louisiana frustrated the
express terms of the Price settlement, which required that
“any and all claims” in Henson be dismissed.

But Pennsylvania Bureau made clear that “[w]here a
statute specifically addresses the particular issue at hand, it
is that authority, and not the All Writs Act, that is control-
ling.” 474 U. S., at 43. The right of removal is entirely a
creature of statute and “a suit commenced in a state court
must remain there until cause is shown for its transfer under
some act of Congress.” Great Northern R. Co. v. Alexan-
der, 246 U. S. 276, 280 (1918) (citing Gold-Washing and Water
Co. v. Keyes, 96 U. S. 199, 201 (1878)). These statutory pro-
cedures for removal are to be strictly construed. See, e. g.,
Shamrock Oil & Gas Corp. v. Sheets, 313 U. S. 100, 108–109
(1941) (noting that policy underlying removal statutes “is one
calling for the strict construction of such legislation”); Healy
v. Ratta, 292 U. S. 263, 270 (1934) (“Due regard for the right-
ful independence of state governments . . . requires that [fed-
eral courts] scrupulously confine their own jurisdiction to the
precise limits which the statute has defined”); Matthews v.
Rodgers, 284 U. S. 521, 525 (1932); Kline v. Burke Constr.
Co., 260 U. S. 226, 233–234 (1922). Petitioners may not,
by resorting to the All Writs Act, avoid complying with
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the statutory requirements for removal. See Pennsyl-
vania Bureau, supra, at 43 (All Writs Act “does not au-
thorize [federal courts] to issue ad hoc writs whenever
compliance with statutory procedures appears inconvenient
or less appropriate”).

Petitioners’ question presented to this Court suggests a
variation on this first argument, asking whether the All
Writs Act “vests federal district courts with authority to ex-
ercise removal jurisdiction under 28 U. S. C. § 1441.” Pet.
for Cert. i (emphasis added). The general removal statute,
28 U. S. C. § 1441, provides that “any civil action brought in
a State court of which the district courts of the United States
have original jurisdiction, may be removed by the defendant
or the defendants, to the district court of the United States
for the district and division embracing the place where such
action is pending,” unless Congress specifically provides oth-
erwise. § 1441(a). Under the plain terms of § 1441(a), in
order properly to remove the Henson action pursuant to
that provision, petitioners must demonstrate that original
subject-matter jurisdiction lies in the federal courts. They
concede that the All Writs Act “does not, by its specific
terms, provide federal courts with an independent grant of
jurisdiction.” Brief for Petitioners 9; see also Clinton,
supra, at 534–535 (express terms of the All Writs Act confine
a court “to issuing process ‘in aid of ’ its existing statutory
jurisdiction; the Act does not enlarge that jurisdiction”).
Because the All Writs Act does not confer jurisdiction on
the federal courts, it cannot confer the original jurisdiction
required to support removal pursuant to § 1441.

Second, petitioners contend that some combination of the
All Writs Act and the doctrine of ancillary enforcement juris-
diction support the removal of the Henson action. As we
explained in Peacock v. Thomas, 516 U. S. 349, 355 (1996),
“[a]ncillary jurisdiction may extend to claims having a factual
and logical dependence on ‘the primary lawsuit.’ ” Petition-
ers emphasize that the Southern District of Alabama re-
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tained jurisdiction over the Price settlement, thus distin-
guishing Kokkonen v. Guardian Life Ins. Co. of America,
511 U. S. 375 (1994), in which we found ancillary jurisdiction
lacking. They argue that respondent’s maintenance of the
Henson action undermined the Price settlement and that, in
light of the Alabama court’s retained jurisdiction, ancillary
enforcement jurisdiction was necessary and appropriate.*
But they fail to explain how the Alabama District Court’s
retention of jurisdiction over the Price settlement author-
ized removal of the Henson action. Removal is governed
by statute, and invocation of ancillary jurisdiction, like invo-
cation of the All Writs Act, does not dispense with the need
for compliance with statutory requirements.

Read in light of the question presented in the petition for
certiorari, perhaps petitioners’ argument is that ancillary ju-
risdiction authorizes removal under 28 U. S. C. § 1441. As
we explained in Peacock, however, a “court must have juris-
diction over a case or controversy before it may assert juris-
diction over ancillary claims.” 516 U. S., at 355. Ancillary
jurisdiction, therefore, cannot provide the original jurisdic-
tion that petitioners must show in order to qualify for re-
moval under § 1441.

Section 1441 requires that a federal court have original
jurisdiction over an action in order for it to be removed from
a state court. The All Writs Act, alone or in combination
with the existence of ancillary jurisdiction in a federal court,
is not a substitute for that requirement. Accordingly, the
judgment of the Court of Appeals is

Affirmed.

*Petitioners’ assertion that removal was “necessary” is unpersuasive on
its own bottom. One in petitioners’ position may apply to the court that
approved a settlement for an injunction requiring dismissal of a rival ac-
tion. Petitioners could also have sought a determination from the Louisi-
ana state court that respondent’s action was barred by the judgment of
the Alabama District Court.
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Justice Stevens, concurring.
As the Court acknowledges, ante, at 32, the decisions of

the Courts of Appeals that we disapprove today have relied
in large part on our decision in United States v. New York
Telephone Co., 434 U. S. 159 (1977).* For the reasons stated
in Part II of my dissenting opinion in that case—reasons that
are echoed in the Court’s opinion today—I believe that it
clearly misconstrued the All Writs Act. Id., at 186–190
(opinion dissenting in part). See also id., at 178 (Stewart,
J., concurring in part and dissenting in part). Because the
overly expansive interpretation given to the All Writs Act in
New York Telephone may produce further mischief, I would
expressly overrule that misguided decision.

With these observations, I join the Court’s opinion.

*See, e. g., In re VMS Securities Litigation, 103 F. 3d 1317, 1323 (CA7
1996); Sable v. General Motors Corp., 90 F. 3d 171, 175 (CA6 1996); In re
Agent Orange Product Liability Litigation, 996 F. 2d 1425, 1431 (CA2
1993). See also Hoffman, Removal Jurisdiction and the All Writs Act, 148
U. Pa. L. Rev. 401, 417 (1999) (noting that nearly all courts that have
approved removal pursuant to the All Writs Act have relied on New
York Telephone).

Indeed, the court below observed that the most powerful argument in
favor of petitioners’ position is provided by the “broad view of the All
Writs Act’s purpose” articulated in New York Telephone. Henson v.
Ciba-Geigy Corp., 261 F. 3d 1065, 1070 (CA11 2001).
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YELLOW TRANSPORTATION, INC. v. MICHIGAN
et al.

certiorari to the supreme court of michigan

No. 01–270. Argued October 7, 2002—Decided November 5, 2002

Prior to 1994, the Interstate Commerce Commission (ICC) allowed States
to charge interstate motor carriers operating within their borders an-
nual registration fees of up to $10 per vehicle. As proof of registration,
participating States issued stamps that were affixed to a card carried in
each vehicle. Under this so-called “bingo card” system, some States
entered into “reciprocity agreements” whereby, in exchange for recipro-
cal treatment, they discounted or waived registration fees for carriers
from other States. In the Intermodal Surface Transportation Effi-
ciency Act of 1991 (ISTEA), Congress directed the ICC to replace the
“bingo card” regime with a new system, the “Single State Registration
System,” under which a carrier’s annual registration with one State that
had participated in the “bingo card” system would be deemed to satisfy
the registration requirements of all other such States. ISTEA also
capped state registration fees by directing the ICC to “establish a
fee system . . . that . . . will result in a fee for each participating
State that is equal to the fee, not to exceed $10 per vehicle, that
such State collected or charged as of November 15, 1991.” 49
U. S. C. § 11506(c)(2)(B)(iv)(III) (1994 ed.), amended and recodified in
§ 14504(c)(2)(B)(iv)(III). In its final implementing regulations, the ICC
ruled that, under the new system, States could not terminate the reci-
procity agreements that were in place under the “bingo card” regime.
To allow them to do so, the ICC decided, would be inconsistent with
ISTEA’s fee-cap provision and with the Act’s intent that the flow of
revenue for the States be maintained while the burden of the registra-
tion system for carriers be reduced.

Michigan participated in the “bingo card” regime. For the 1990 and
1991 registration years, the Michigan Public Service Commission did not
levy a fee for petitioner’s trucks that were licensed in Illinois pursuant
to its policy not to charge a fee for vehicles registered in other States
that did not charge Michigan-based carriers a fee. In 1991, however,
the commission announced a change in its policy, effective February 1,
1992, whereby the commission granted reciprocity treatment based on
the policies of the State in which a carrier maintained its principal place
of business rather than the State in which individual vehicles were li-
censed. Because Michigan had no reciprocal arrangement with Kansas,
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where petitioner was headquartered, the Michigan commission levied a
fee of $10 per vehicle for the 1992 registration year on petitioner’s entire
fleet, with payment due on January 1, 1992. After paying the fees in
October 1991 under protest, petitioner brought suit in the Michigan
Court of Claims seeking a refund of the fees it paid for its Illinois-
licensed vehicles after the Single State Registration System came into
effect. It alleged that, because Michigan had not “collected or charged”
a 1991 registration fee for those trucks, ISTEA’s fee-cap provision pro-
hibits Michigan from levying a fee for them. The court granted peti-
tioner summary judgment, and the Michigan Court of Appeals affirmed.
The Michigan Supreme Court reversed, concluding that reciprocity
agreements are not relevant in determining what fee a State “charged
or collected” as of November 15, 1991. Applying Chevron U. S. A. Inc.
v. Natural Resources Defense Council, Inc., 467 U. S. 837, the court
determined that the statute unambiguously forbids the ICC’s interpre-
tation. Reasoning that the new fee system is based not on the fees
collected from one individual company, but on the fee system that the
State had in place on November 15, 1991, the court concluded that it
must look not at the fees petitioner paid in any given year, but at the
generic fee Michigan charged or collected from carriers as of November
15, 1991.

Held: The Michigan Supreme Court erred in holding that, under
§ 14504(c)(2)(B)(iv)(III), only a State’s “generic” fee is relevant to deter-
mining the fee that was “collected or charged as of November 15, 1991.”
States may not renounce or modify a reciprocity agreement so as to
alter any fee charged or collected as of that date. Because the ICC’s
interpretation of ISTEA’s fee-cap provision is a permissible reading of
the statutory language and reasonably resolves ambiguity therein, the
ICC’s interpretation must receive deference under Chevron, supra, at
843, and the Michigan Supreme Court erred in declining to enforce it.
The fee-cap provision does not foreclose the ICC’s determination that
fees charged under States’ pre-existing reciprocity agreements were, in
effect, frozen by the new Single State Registration System. The statu-
tory language “collected or charged” can quite naturally be read to mean
fees that a State actually collected or charged. The statute can easily
be read as the ICC chose, making it unlawful for a State to renounce or
modify a reciprocity agreement so as to alter any fee charged or col-
lected as of November 15, 1991. While the Michigan Supreme Court’s
reading of the statute might be reasonable, nothing in the statute com-
pels that particular result. The fee-cap provision refers not to a “fee
system,” but to the “fee . . . collected or charged.” Under the ICC’s
rule, where a State waives its registration fee, its “fee . . . collected or
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charged” is zero and must remain zero. To allow States to disavow
their reciprocity agreements so as to alter any fee charged or collected
as of November 15, 1991, would potentially permit States to increase
their revenues substantially under the new system, a result that the
ICC quite reasonably believed Congress did not intend. The Court
rejects respondents’ arguments that Congress intended for each State
to set a single, uniform fee; that the ICC could not add a constraint
not within the statute’s express language; and that the ICC’s rule con-
travenes the fee-cap provision by limiting what a State can charge
based on what was collected from or charged to a particular carrier.
Pp. 45–48.

464 Mich. 21, 627 N. W. 2d 236, reversed and remanded.

O’Connor, J., delivered the opinion of the Court, in which Rehnquist,
C. J., and Scalia, Kennedy, Souter, Thomas, Ginsburg, and Breyer,
JJ., joined. Stevens, J., filed an opinion concurring in the judgment, post,
p. 48.

Charles A. Rothfeld argued the cause for petitioner.
With him on the briefs were Evan M. Tager, Robert L. Bron-
ston, John W. Bryant, and R. Ian Hunter.

Austin C. Schlick argued the cause for the United States
as amicus curiae in support of petitioner. With him on the
brief were Solicitor General Olson, Assistant Attorney Gen-
eral McCallum, Deputy Solicitor General Wallace, Michael
Jay Singer, Bruce G. Forrest, Kirk K. Van Tine, Paul M.
Geier, Dale C. Andrews, and Laura C. Fentonmiller.

Thomas L. Casey, Solicitor General of Michigan, argued
the cause for respondents. With him on the briefs were Jen-
nifer M. Granholm, Attorney General, Susan I. Leffler, As-
sistant Solicitor General, and David A. Voges and Henry J.
Boynton, Assistant Attorneys General.*

Justice O’Connor delivered the opinion of the Court.
We granted certiorari in this case, 534 U. S. 1112 (2002), to

determine whether the Michigan Supreme Court erred in

*Roy T. Englert, Jr., Sherri Lynn Wolson, Beth L. Law, and Robert
Digges, Jr., filed a brief for the American Trucking Associations, Inc., et al.
as amici curiae urging reversal.
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holding that, under 49 U. S. C. § 14504(c)(2)(B)(iv)(III), only a
State’s “generic” fee is relevant to determining the fee that
was “collected or charged as of November 15, 1991.”

I
A

Beginning in 1965, Congress authorized States to require
interstate motor carriers operating within their borders to
register with the State proof of their Interstate Commerce
Commission (ICC) interstate operating permits. Pub. L.
89–170, 79 Stat. 648, 49 U. S. C. § 302(b)(2) (1970 ed.). Con-
gress provided that state registration requirements would
not constitute an undue burden on interstate commerce so
long as they were consistent with regulations promulgated
by the ICC. Ibid.

Prior to 1994, the ICC allowed States to charge interstate
motor carriers annual registration fees of up to $10 per vehi-
cle. See 49 CFR § 1023.33 (1992). As proof of registration,
participating States would issue a stamp for each of the car-
rier’s vehicles. § 1023.32. The stamp was affixed on a “uni-
form identification cab car[d]” carried in each vehicle, within
the square bearing the name of the issuing State.
§§ 1023.32(d)–(e). This system came to be known as the
“bingo card” system. Single State Insurance Registration,
9 I. C. C. 2d 610 (1993).

The “bingo card” regime proved unsatisfactory to many
who felt that the administrative burdens it placed on carriers
and participating States outweighed the benefits to those
States and to the public. H. R. Rep. No. 102–171, pt. I, p. 49
(1991); H. R. Conf. Rep. No. 102–404, pp. 437–438 (1991). In
the Intermodal Surface Transportation Efficiency Act of
1991 (ISTEA), Congress therefore directed the ICC to im-
plement a new system to replace the “bingo card” regime.*

*Congress abolished the ICC in 1995 and assigned responsibility for
administering the new Single State Registration System to the Secretary
of Transportation. See ICC Termination Act of 1995, Pub. L. 104–88,
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See Pub. L. 102–240, § 4005, 105 Stat. 1914, 49 U. S. C.
§ 11506(c) (1994 ed.). Under the new system, called the
Single State Registration System, “a motor carrier [would
be] required to register annually with only one State,”
and “such single State registration [would] be deemed to
satisfy the registration requirements of all other States.”
§§ 11506(c)(1)(A) and (C). Thus, one State would—on behalf
of all other participating States—register a carrier’s vehi-
cles, file and maintain paperwork, and collect and distribute
registration fees. § 11506(c)(2)(A). Participation in the
Single State Registration System was limited to those States
that had elected to participate in the “bingo card” system.
§ 11506(c)(2)(D).

ISTEA also capped the per-vehicle registration fee that
participating States could charge interstate motor carriers.
Congress directed the ICC to

“establish a fee system . . . that (I) will be based on the
number of commercial motor vehicles the carrier op-
erates in a State and on the number of States in
which the carrier operates, (II) will minimize the costs
of complying with the registration system, and (III)
will result in a fee for each participating State that is
equal to the fee, not to exceed $10 per vehicle, that such
State collected or charged as of November 15, 1991.”
§ 11506(c)(2)(B)(iv).

Congress provided that the charging or collection of any
fee not in accordance with the ICC’s fee system would
“be deemed to be a burden on interstate commerce.”
§ 11506(c)(2)(C).

§ 101, 109 Stat. 803. The provisions of ISTEA governing the system were
amended and recodified. See 49 U. S. C. § 14504(c). The Federal High-
way Administration, under the Secretary of Transportation, adopted the
ICC regulations that implemented the Single State Registration System,
61 Fed. Reg. 54706, 54707 (1996), and the Federal Motor Carrier Safety
Administration now has authority to administer the system, 49 U. S. C.
§ 113(f)(1).
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The ICC issued its final implementing regulations in May
1993 after notice-and-comment proceedings. Single-State
Insurance Registration, supra. The rulemaking gave rise
to the central question in this case: whether, under the Sin-
gle State Registration System, States were free to terminate
“reciprocity agreements” that were in place under the “bingo
card” regime. Id., at 617–619. Under these agreements, in
exchange for reciprocal treatment, some States discounted
or waived registration fees for carriers from other States.
Id., at 617.

In issuing a set of proposed rules and soliciting further
comments, the ICC questioned whether it had the power to
require States to preserve pre-existing reciprocity agree-
ments. Single State Insurance Registration, No. MC–100
(Sub-No. 6), 1993 WL 17833, *12 (Jan. 22, 1993); see Single
State Insurance Registration—1993 Rules, 9 I. C. C. 2d 1, 11
(1992). It noted that these agreements were voluntary and
mutually beneficial and commented that “as long as no car-
rier is charged more than [a State’s] standard November 15,
1991, fee for all carriers (subject to the $10 limit), the re-
quirements of [ISTEA] are satisfied.” 1993 WL 17833, *12.

In its final implementing regulations, however, the ICC
concluded, in light of further comments, that its prelimi-
nary view on reciprocity agreements was inconsistent with
ISTEA’s fee-cap provision and with “the intent of the law
that the flow of revenue for the States be maintained while
the burden of the registration system for carriers be re-
duced.” Single State Insurance Registration, 9 I. C. C. 2d,
at 618. The agency therefore determined that States partic-
ipating in the Single State Registration System “must con-
sider fees charged or collected under reciprocity agreements
when determining the fees charged or collected as of No-
vember 15, 1991, as required by § 11506(c)(2)(B)(iv).” Id., at
618–619; see also American Trucking Associations—Peti-
tion for Declaratory Order—Single State Insurance Reg-
istration, 9 I. C. C. 2d 1184, 1192, 1194–1195 (1993). The
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National Association of Regulatory Utility Commissioners
(NARUC) and 18 state regulatory commissions sought re-
view of the ICC’s determination and certain provisions of
the Single State Registration System regulations. NARUC
v. ICC, 41 F. 3d 721 (1994). The United States Court of Ap-
peals for the District of Columbia concluded that the plain
language of the statute supported the ICC’s determination
that States participating in the new system must consider
reciprocity agreements under 49 U. S. C. § 11506(c)(2)(B)(iv).
41 F. 3d, at 729.

B

Prior to the implementation of the Single State Registra-
tion System, Michigan had participated in the “bingo card”
regime. See App. 5 (Affidavit of Thomas R. Lonergan, Di-
rector, Motor Carrier Regulation Division of the Michigan
Public Service Commission ¶ 3e) (hereinafter Lonergan Af-
fidavit). The Michigan Legislature had directed the Michi-
gan Public Service Commission to levy an annual regis-
tration fee of $10 per vehicle on interstate motor carrier
vehicles and simultaneously endowed the commission with
authority to “enter into a reciprocal agreement with a state.”
Mich. Comp. Laws Ann. § 478.7(4) (West 1988). Pursuant to
such reciprocal agreements, the commission was empowered
to “waive the fee [otherwise] required.” Ibid.

Petitioner in this case is an interstate trucking company
headquartered in Kansas. For calendar years 1990 and
1991, the Michigan Public Service Commission did not levy a
fee for petitioner’s trucks that were licensed in Illinois pur-
suant to its policy “not to charge a fee to carriers with vehi-
cles registered in states . . . which did not charge Michigan-
based carriers a fee.” App. 6 (Lonergan Affidavit ¶ 3i). In
1991, however, the Michigan Public Service Commission an-
nounced a change in its reciprocity policy to take effect on
February 1, 1992. Under the new policy, the commission
granted reciprocity treatment based on the policies of the
State in which a carrier maintained its principal place of
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business rather than the State in which individual vehicles
were licensed. Because Michigan had no reciprocal arrange-
ment with Kansas, the Michigan Public Service Commission
sent petitioner a bill in September 1991, levying a fee of $10
per vehicle for the 1992 registration year on petitioner’s en-
tire fleet, with payment due on January 1, 1992.

Petitioner paid the fees in October 1991 under protest and
later brought suit in the Michigan Court of Claims seeking a
refund of the fees it paid for its Illinois-licensed vehicles
after the Single State Registration System came into effect.
See 49 U. S. C. § 11506(c)(3) (1994 ed.) (setting effective date
of January 1, 1994). Petitioner alleged that, because Michi-
gan had not “collected or charged” a fee for the 1991 registra-
tion year for trucks licensed in Illinois, ISTEA’s fee-cap
provision prohibits Michigan from levying a fee on Illinois-
licensed trucks.

On cross motions for summary disposition, the Michigan
Court of Claims ruled in favor of petitioner. Yellow Freight
System, Inc. v. Michigan, No. 95–15706–CM (Mar. 13, 1996)
(Yellow Freight System I). The Court of Claims’ holding
relied on an ICC declaratory order in which the agency held
that ISTEA’s fee-cap provision caps fees at the level “col-
lected or charged” for registration year 1991, not those fees
levied for registration year 1992 in advance of the statutory
cutoff date. Id., at 3–4; see American Trucking Associa-
tions, supra, at 1192, 1195.

The Michigan Court of Appeals affirmed on similar
grounds. Yellow Freight System, Inc. v. Michigan, 231
Mich. App. 194, 585 N. W. 2d 762 (1998) (Yellow Freight Sys-
tem II). The Court of Appeals also rejected Michigan’s ar-
gument that States need not consider reciprocity agreements
in determining the level of fees “charged or collected as of
November 15, 1991,” noting that the ICC had determined
reciprocity agreements must be considered, and that the
agency’s decision had been upheld in NARUC v. ICC, supra.
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Yellow Freight System II, supra, at 202–203, 585 N. W. 2d,
at 766.

The Michigan Supreme Court reversed. Yellow Freight
System, Inc. v. Michigan, 464 Mich. 21, 627 N. W. 2d 236
(2001) (Yellow Freight System III). The court concluded
that “reciprocity agreements are not relevant in determining
what fee [a State] ‘charged or collected’ as of November 15,
1991.” Id., at 33, 627 N. W. 2d, at 242. The court expressly
rejected the District of Columbia Circuit’s contrary conclu-
sion. Id., at 29, 627 N. W. 2d, at 240 (citing NARUC v. ICC,
supra). The Court applied Chevron U. S. A. Inc. v. Natural
Resources Defense Council, Inc., 467 U. S. 837 (1984), but
determined that the statute unambiguously forbids the ICC’s
interpretation. Yellow Freight System III, 464 Mich., at
29–31, 627 N. W. 2d, at 240–241. Reasoning that “[t]he new
‘fee system’ is based not on the fees collected from one indi-
vidual company, but on the fee system that the state had in
place on November 15, 1991,” the court concluded that “[w]e
must look not at the fees paid by [petitioner] in any given
year, but at the generic fee Michigan charged or collected
from carriers as of November 15, 1991.” Id., at 31, 627 N. W.
2d, at 241 (emphasis added). Two justices dissented, finding
ISTEA’s fee-cap provision ambiguous, the ICC’s construction
reasonable, and deference therefore due. Id., at 33–43, 627
N. W. 2d, at 242–247 (opinions of Kelly and Cavanagh, JJ.).

The Michigan Supreme Court did not consider respond-
ents’ argument that the fees petitioner paid Michigan for the
1992 registration year were “collected or charged as of No-
vember 15, 1991.” 49 U. S. C. § 14504(c)(2)(B)(iv)(III). Nor
did that court reach the question whether Michigan had “can-
celed its reciprocity agreements with other States in 1989.”
Brief for United States as Amicus Curiae 23. The only
issue before this Court, therefore, is whether States may
charge motor carrier registration fees in excess of those
charged or collected under reciprocity agreements as of
November 15, 1991.
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II

Neither party disputes that Chevron, supra, governs the
interpretive task at hand. In ISTEA, Congress made an
express delegation of authority to the ICC to promulgate
standards for implementing the new Single State Registra-
tion System. 49 U. S. C. § 11506(c)(1) (1994 ed.). The ICC
did so, interpreting ISTEA’s fee-cap provision subsequent to
a notice-and-comment rulemaking. See United States v.
Mead Corp., 533 U. S. 218, 229 (2001) (“[A] very good indica-
tor of delegation meriting Chevron treatment [is an] express
congressional authorizatio[n] to engage in the process of rule-
making or adjudication that produces regulations or rulings
for which deference is claimed”). The Federal Highway Ad-
ministration adopted the ICC’s regulations, see supra, at 39,
n., and the Single State Registration System is now adminis-
tered by the Federal Motor Carrier Safety Administration.
49 U. S. C. § 113.

Accordingly, the question before us is whether the text of
the statute resolves the issue, or, if not, whether the ICC’s
interpretation is permissible in light of the deference to be
accorded the agency under the statutory scheme. If the
statute speaks clearly “to the precise question at issue,” we
“must give effect to the unambiguously expressed intent of
Congress.” Chevron, 467 U. S., at 842–843. If the statute
is instead “silent or ambiguous with respect to the specific
issue,” we must sustain the agency’s interpretation if it is
“based on a permissible construction of the statute.” Id., at
843; see Barnhart v. Walton, 535 U. S. 212, 217–218 (2002).

ISTEA’s fee-cap provision does not foreclose the ICC’s de-
termination that fees charged under States’ pre-existing rec-
iprocity agreements were, in effect, frozen by the new Single
State Registration System. The provision requires that the
new system “result in a fee for each participating State that
is equal to the fee, not to exceed $10 per vehicle, that such
State collected or charged as of November 15, 1991.” 49
U. S. C. § 14504(c)(2)(B)(iv)(III). The language “collected or
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charged” can quite naturally be read to mean fees that a
State actually collected or charged. The statute thus can
easily be read as the ICC chose, making it unlawful “for a
State to renounce or modify a reciprocity agreement so as to
alter any fee charged or collected as of November 15, 1991,
under the predecessor registration system.” American
Trucking Associations, 9 I. C. C. 2d, at 1194; see Single State
Insurance Registration, 9 I. C. C. 2d, at 618–619.

The Michigan Supreme Court held that the language of
ISTEA’s fee-cap provision compels a different result. Al-
though it acknowledged that ISTEA is silent with respect to
reciprocity agreements, the court nonetheless concluded that
the fee-cap provision mandates that those agreements have
no bearing in the determination of what fee a State “col-
lected or charged” as of November 15, 1991. Yellow Freight
System III, 464 Mich., at 31, 627 N. W. 2d, at 241. The court
reasoned that the Single State Registration System was
“based not on the fees collected from one individual company,
but on the fee system that the state had in place.” Ibid.
(emphasis added). While such a reading might be reason-
able, nothing in the statute compels that particular result.

The fee-cap provision refers not to a “fee system,” but
to the “fee . . . collected or charged.” 49 U. S. C.
§ 14504(c)(2)(B)(iv)(III). Under the ICC’s rule, where a
State waives its registration fee, its “fee . . . collected or
charged” is zero and must remain zero. The ICC’s interpre-
tation is a permissible reading of the language of the statute.
And, because there is statutory ambiguity and the agency’s
interpretation is reasonable, its interpretation must receive
deference. See Chevron, supra, at 843.

As commenters to the ICC during the rulemaking pointed
out, to allow States to disavow their reciprocity agreements
so as to alter any fee charged or collected as of November
15, 1991, would potentially permit States to increase their
revenues substantially under the new system, a result that
the ICC quite reasonably believed Congress did not intend.
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See Single State Insurance Registration, 9 I. C. C. 2d, at
618. The ICC concluded that its rule best served the “in-
tent of the law that the flow of revenue for the States be
maintained while the burden of the registration system for
carriers be reduced.” Ibid. The agency considered that
allowing States to disavow reciprocity agreements and
charge a single, uniform fee might reduce administrative
burdens, but expressed concern that carriers’ registration
costs, and state revenues, would balloon. Ibid. (noting that
some carriers’ fees “assertedly could increase as much as
900%,” and that one commenter presented a “worst case
scenario” in which “State revenues could increase from $50
million to $200 million”).

Respondents argue that Congress intended for each State
to set a single, uniform fee. While such a mandate would,
indeed, have simplified the new system, it is not compelled
by the language of the statute, which instructs the ICC to
implement a system under which States charge a fee, not to
exceed $10 per vehicle, that is equal to the fee such States
“collected or charged as of November 15, 1991.”

Respondents also contend that, by freezing the fees
charged under reciprocity agreements as part of the fee cap,
the ICC added a constraint not within the express language
of the statute. The Michigan Supreme Court expressed a
similar concern, stating that “[i]t is not for the ICC . . . to
insert words into the statute.” 464 Mich., at 32, 627 N. W.
2d, at 241–242. It was precisely Congress’ command, how-
ever, that the ICC promulgate standards to govern the Sin-
gle State Registration System, 49 U. S. C. § 11506(c) (1994
ed.), and it was thus for that agency to resolve any ambigu-
ities and fill in any holes in the statutory scheme. See Mead
Corp., supra, at 229; Chevron, supra, at 843–844. To hold
States to the fees they actually collected or charged seems
to us a reasonable interpretation of the statute’s command
that state fees be “equal to the fee, not to exceed $10 per
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vehicle, that such State collected or charged as of November
15, 1991.” 49 U. S. C. § 14504(c)(2)(B)(iv)(III).

Respondents argue that the ICC’s rule contravenes
ISTEA’s fee-cap provision by limiting what a State can
charge based on what was collected from or charged to a
particular carrier. Respondents point out that the focus of
the provision is on the actions of the State, not the actions
of any particular carrier. While we agree that the statute
focuses on what States “collected or charged” rather than
what particular carriers paid, we do not agree that the ICC’s
rule focuses the inquiry on the latter. Under the “bingo
card” regime, States entered into reciprocity agreements
that waived or reduced fees charged to particular categories
of vehicles. The ICC’s rule does not necessarily cap the ag-
gregate fee paid by any particular carrier; rather, it simply
requires States to preserve fees at the levels they actually
collected or charged pursuant to reciprocity agreements in
place as of November 15, 1991.

Because the ICC’s interpretation of ISTEA’s fee-cap provi-
sion is consistent with the language of the statute and rea-
sonably resolves any ambiguity therein, see Chevron, 467
U. S., at 843, the Michigan Supreme Court erred in declining
to enforce it.

The judgment is therefore reversed, and the case is re-
manded to the Michigan Supreme Court for further proceed-
ings not inconsistent with this opinion.

It is so ordered.

Justice Stevens, concurring in the judgment.

In my opinion there is no ambiguity in the relevant provi-
sions of the Intermodal Surface Transportation Efficiency
Act of 1991 (ISTEA). In that Act, Congress delegated to
the Interstate Commerce Commission (ICC) the power to
prescribe “standards” and “amendments to standards” that
would create a “Single State Registration System.” 49
U. S. C. § 11506 (1994 ed.). As a part of that delegation, the
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ISTEA gave the ICC broad authority to establish a “fee sys-
tem” that would comply with three conditions, the third of
which contained two requirements.1 The fee for each par-
ticipating State (1) may not exceed $10 per vehicle and
(2) must be equal to the fee that the State “collected or
charged as of November 15, 1991.” § 11506(c)(2)(B)(iv)(III).

Because Michigan had both collected and charged a $10 fee
in 1991—and continued to do so thereafter—the Michigan
Public Service Commission did not violate either of those
statutory requirements when it changed its method of deter-
mining reciprocity with respect to individual carriers.2 In-
deed, the essential features of Michigan’s fee system for 1992
were the same as they were in 1991: The amount of the fee
that the “State collected or charged” was $10 per vehicle
both before and after November 15, 1991; that fee was as-
sessed on exactly the same kinds of vehicles both before and
after that date; the State had reciprocal arrangements, pro-
viding for either a discount or a waiver of the fee with the
same States in 1992 that it did in 1991.

Michigan did, however, violate an additional requirement
imposed by the ICC when the State modified its method of
determining the home State of out-of-state vehicles. That

1 “(B) Receipts; Fee System.—Such amended standards—
. . . . .

“(iv) shall establish a fee system for the filing of proof of insurance as
provided under subparagraph (A)(ii) of this paragraph that (I) will be
based on the number of commercial motor vehicles the carrier operates in
a State and on the number of States in which the carrier operates, (II)
will minimize the costs of complying with the registration system, and
(III) will result in a fee for each participating State that is equal to the
fee, not to exceed $10 per vehicle, that such State collected or charged as
of November 15, 1991 . . . .” 49 U. S. C. § 11506(c)(2)(B)(iv) (1994 ed.).

2 As explained by the majority, ante, at 42–43, Michigan changed its
policy from determining reciprocity with respect to an individual vehicle
based on where that vehicle was registered and had obtained a license
plate to determining reciprocity based on where the trucking company
that owned the individual vehicle maintained its principal place of
business.



537US1 Unit: $$U6 [04-14-04 19:21:50] PAGES PGT: OPIN

50 YELLOW TRANSP., INC. v. MICHIGAN

Stevens, J., concurring in judgment

agency-imposed requirement effectively precluded a State
from making a systemic change that would significantly in-
crease its revenues. I think it clear that the statutory dele-
gation of power to the ICC to “establish a fee system” was
broad enough to include the power to impose additional
requirements to ensure that a State would not impose a
“burden on interstate commerce.” See §§ 11506(c)(2)(B)(iv),
(c)(2)(C). The rulemaking proceeding confirmed the ICC’s
power to require the States to preserve pre-existing reci-
procity agreements to avoid a scenario in which “some States
would realize windfalls.” Single State Insurance Registra-
tion, 9 I. C. C. 2d 610, 618 (1993) (responding to comment
alleging, among other things, that if reciprocity agreements
were discontinued, “State revenues could increase from $50
million to $200 million”); see ante, at 41. Although Michigan
did not abandon any reciprocity agreement, I think it equally
clear that the ICC could prohibit a change in the method
of implementing those agreements that would significantly
increase a State’s revenues, and therefore threaten to bur-
den commerce.3

Thus, I concur in the Court’s judgment because the statute
authorized the ICC to decide that the States’ pre-existing
reciprocity agreements should, in effect, be “frozen.” I do
not, however, believe that the statute mandated that result.
Nor do I believe that the additional constraint imposed by
the ICC should be upheld as a permissible construction of
subsection (c)(2)(B)(iv)(III). Rather, in my opinion, it was a
permissible exercise of the broad authority vested in the ICC
to “establish a fee system” that would not create “a burden
on interstate commerce.” See §§ 11506(c)(2)(B)(iv), (c)(2)(C).
It is on this basis that I concur in the judgment of the Court.

3 Not every change in how reciprocity is determined would lead to an
increase in a State’s revenues. Indeed, it may be that a State’s revenues
would decrease after making such a change. I am satisfied, however, that
the potential for an increase in these circumstances is a sufficient threat
to burden commerce within the meaning of the statute.
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SPRIETSMA, administrator of the ESTATE OF
SPRIETSMA, DECEASED v. MERCURY

MARINE, A DIVISION OF
BRUNSWICK CORP.

certiorari to the supreme court of illinois

No. 01–706. Argued October 15, 2002—Decided December 3, 2002

Petitioner’s wife was killed in a boating accident when she was struck by
the propeller of an outboard motor manufactured by respondent, Mer-
cury Marine, a division of Brunswick Corporation (Brunswick). In his
subsequent common-law tort action in Illinois state court, petitioner
claimed that Brunswick’s motor was unreasonably dangerous because,
among other things, it was not protected by a propeller guard. The
trial court dismissed the complaint, and the intermediate court affirmed,
finding the action expressly pre-empted by the Federal Boat Safety Act
of 1971 (FBSA or Act). The Illinois Supreme Court rejected that ra-
tionale, but affirmed on implied pre-emption grounds.

Held: The FBSA does not pre-empt state common-law claims such as peti-
tioner’s. Pp. 56–70.

(a) The FBSA was enacted to improve boating safety, to authorize
the establishment of national construction and performance standards
for boats and associated equipment, and to encourage greater uniformity
of boating laws and regulations as among the States and the Federal
Government. The Secretary of Transportation has delegated the au-
thority to promulgate regulations establishing minimum safety stand-
ards for recreational vessels and associated equipment to the Coast
Guard, which must, inter alia, consult with a special National Boating
Safety Advisory Council before exercising that authority. The Coast
Guard may issue exemptions from its regulations if boating safety will
not be adversely affected. Section 10 of the Act sets forth an express
pre-emption clause, and § 40’s saving clause provides that compliance
with the Act or standards, regulations, or orders prescribed under the
Act does not relieve a person from liability at common law or under
state law. When the Coast Guard issued its first regulations in 1972,
the Secretary exempted from pre-emption state laws that regulate mat-
ters not covered by the federal regulations. The Coast Guard has since
promulgated a host of detailed regulations, but it determined in 1990,
after an 18-month inquiry by an Advisory Council subcommittee, that
available data did not support adoption of a regulation requiring propel-
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ler guards. In 2001, the Advisory Council recommended specific pro-
peller guard regulations, but no regulations regarding their use on rec-
reational boats such as the one in this case are currently pending.
Pp. 56–62.

(b) The FBSA does not expressly pre-empt petitioner’s common-law
tort claims. Section 10’s express pre-emption clause—which applies to
“a [state or local] law or regulation”—is most naturally read as not en-
compassing common-law claims for two reasons. First, the article “a”
implies a discreteness that is not present in common law. Second, be-
cause “a word is known by the company it keeps,” Gustafson v. Alloyd
Co., 513 U. S. 561, 575, the terms “law” and “regulation” used together
indicate that Congress only pre-empted positive enactments. The Act’s
saving clause buttresses this conclusion. It assumes that there are
some significant number of common-law liability cases to save, and § 10’s
language permits a narrow reading excluding common-law actions. See
Geier v. American Honda Motor Co., 529 U. S. 861, 868. And the con-
trast between its general reference to “liability at common law” and
§ 10’s more specific and detailed description of what is pre-empted—
including an exception for state regulations addressing “uniquely haz-
ardous conditions”—indicates that § 10 was drafted to pre-empt per-
formance standards and equipment requirements imposed by statute or
regulation. This interpretation does not produce anomalous results.
It would have been perfectly rational for Congress not to pre-empt
common-law claims, which necessarily perform an important remedial
role in compensating accident victims. Pp. 62–64.

(c) The Coast Guard’s 1990 decision not to regulate propeller guards
also does not pre-empt petitioner’s claims. That decision left applicable
propeller guard law exactly the same as it had been before the subcom-
mittee began its investigation. A Coast Guard decision not to regulate
a particular aspect of boating safety is fully consistent with an intent to
preserve state regulatory authority pending adoption of specific federal
standards. The Coast Guard’s explanation for its propeller guard deci-
sion reveals only that the available data did not meet the FBSA’s strin-
gent criteria for federal regulation. The Coast Guard did not take the
further step of deciding that, as a matter of policy, the States and their
political subdivisions should not impose some version of propeller guard
regulation, and it did not reject propeller guards as unsafe. Although
undoubtedly intentional and carefully considered, the 1990 decision does
not convey an authoritative message of a federal policy against propeller
guards, and nothing in the Coast Guard’s recent regulatory activities
alters this conclusion. Geier v. American Honda Motor Co., 529 U. S.
861, distinguished. Pp. 64–68.
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(d) Nor does the FBSA’s statutory scheme implicitly pre-empt peti-
tioner’s claims. The Act does not require the Coast Guard to promul-
gate comprehensive regulations covering every aspect of recreational
boat safety and design; nor must the Coast Guard certify the acceptabil-
ity of every recreational boat subject to its jurisdiction. Ray v. Atlan-
tic Richfield Co., 435 U. S. 151, and United States v. Locke, 529 U. S.
89, distinguished. Even if the FBSA could be interpreted as expressly
occupying the field of safety regulation of recreational boats with re-
spect to state positive laws and regulations, it does not convey a clear
and manifest intent to completely occupy the field so as to foreclose state
common-law remedies. This Court’s conclusion that the Act’s express
pre-emption clause does not cover common-law claims suggests the op-
posite intent. An unembellished statement in a House Report on the
Act does not establish an intent to pre-empt common-law remedies.
And the FBSA’s goal of fostering uniformity in manufacturing regula-
tions, on which respondent ultimately relies for its pre-emption argu-
ment, is an important but not unyielding interest, as is demonstrated
by the Coast Guard’s early grants of broad exemptions for state regula-
tions and by its position in this litigation. Pp. 68–70.

197 Ill. 2d 112, 757 N. E. 2d 75, reversed and remanded.

Stevens, J., delivered the opinion for a unanimous Court.

Leslie A. Brueckner argued the cause for petitioner.
With her on the briefs were Arthur H. Bryant, Joseph A.
Power, Jr., and Todd A. Smith.

Malcolm L. Stewart argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were Solicitor General Olson, Acting Assistant Attor-
ney General Katsas, Deputy Solicitor General Kneedler,
Douglas N. Letter, Michael E. Robinson, Kirk K. Van Tine,
Paul M. Geier, Dale C. Andrews, Peter J. Plocki, Robert F.
Duncan, and G. Alex Weller.

Stephen M. Shapiro argued the cause for respondent.
With him on the brief were Steffen N. Johnson, Michael W.
McConnell, Kenneth S. Geller, Timothy S. Bishop, and Dan-
iel J. Connolly.*

*Briefs of amici curiae urging reversal were filed for the State of Mis-
souri et al. by Jeremiah W. (Jay) Nixon, Attorney General of Missouri,
James R. Layton, State Solicitor, and Charles W. Hatfield, and by the



537US1 Unit: $$U7 [04-14-04 19:24:45] PAGES PGT: OPIN

54 SPRIETSMA v. MERCURY MARINE

Opinion of the Court

Justice Stevens delivered the opinion of the Court.

The question presented is whether a state common-law
tort action seeking damages from the manufacturer of an
outboard motor is pre-empted either by the enactment of
the Federal Boat Safety Act of 1971, 46 U. S. C. §§ 4301–4311
(FBSA, 1971 Act, or Act), or by the decision of the Coast
Guard in 1990 not to promulgate a regulation requiring pro-
peller guards on motorboats.

I

On July 10, 1995, petitioner’s wife, Jeanne Sprietsma, died
as a result of a boating accident on an inland lake that spans
the Kentucky-Tennessee border. She was riding in an 18-
foot ski boat equipped with a 115-horsepower outboard
motor manufactured by respondent, Mercury Marine, which
is a division of the Brunswick Corporation (Brunswick).
Apparently when the boat turned, she fell overboard and was
struck by the propeller, suffering fatal injuries.

Attorneys General for their respective States as follows: Mark Pryor of
Arkansas, Bill Lockyer of California, Richard Blumenthal of Connecticut,
Robert A. Butterworth of Florida, Earl I. Anzai of Hawaii, Steve Carter
of Indiana, J. Joseph Curran, Jr., of Maryland, Mike McGrath of Montana,
Frankie Sue Del Papa of Nevada, Philip T. McLaughlin of New Hamp-
shire, Patricia Madrid of New Mexico, Roy Cooper of North Carolina,
Hardy Myers of Oregon, Mark L. Shurtleff of Utah, Christine O. Gregoire
of Washington, and Darrell V. McGraw, Jr., of West Virginia; and for the
Association of Trial Lawyers of America by Ross Diamond III and Jeffrey
Robert White.

Briefs of amici curiae urging affirmance were filed for the Chamber of
Commerce of the United States of America by John G. Roberts, Jr., Cath-
erine E. Stetson, and Robin S. Conrad; for the Maritime Law Association
of the United States by Joshua S. Force, Raymond P. Hayden, William
R. Dorsey III, and James Patrick Cooney; for the National Association of
Manufacturers et al. by Kenneth W. Starr, Robert R. Gasaway, Richard
A. Cordray, Ashley C. Parrish, Jan S. Amundson, and Quentin Riegel;
and for the Product Liability Advisory Council, Inc., by Alan Untereiner.
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Petitioner filed a nine-count complaint in an Illinois court 1

seeking damages from Brunswick on state-law theories.
Each count alleged that Brunswick had manufactured an un-
reasonably dangerous product because, among other things,
the motor was not protected by a propeller guard.2 The
trial court granted respondent’s motion to dismiss, and the
intermediate appellate court affirmed on the ground that the
action was expressly pre-empted by the FBSA. 312 Ill.
App. 3d 1040, 729 N. E. 2d 45 (2000). Relying on our inter-
vening decision in Geier v. American Honda Motor Co., 529
U. S. 861 (2000), the Illinois Supreme Court rejected the ap-
pellate court’s express pre-emption rationale, but affirmed
on implied pre-emption grounds. 197 Ill. 2d 112, 757 N. E.
2d 75 (2001). The court’s decision added to a split of author-
ity on this precise issue arising from lawsuits against, among
a few others, this particular respondent and its corporate
subsidiaries.3

We granted certiorari, 534 U. S. 1112 (2002), to decide
whether the FBSA pre-empts state common-law claims of

1 The complaint alleges that the Sprietsmas and the owners of the boat
were residents of Illinois and that the boat had been purchased in Illi-
nois. App. 101.

2 Id., at 100–122.
3 Compare Lewis v. Brunswick Corp., 107 F. 3d 1494 (CA11) (finding

implied pre-emption under the FBSA), cert. granted, 522 U. S. 978 (1997),
cert. dismissed, 523 U. S. 1113 (1998); Carstensen v. Brunswick Corp., 49
F. 3d 430 (CA8) (finding express pre-emption under the FBSA), cert. de-
nied, 516 U. S. 866 (1995); and Ryan v. Brunswick Corp., 454 Mich. 20, 557
N. W. 2d 541 (1997) (finding express pre-emption under the FBSA), with
Moore v. Brunswick Bowling & Billiards Corp., 889 S. W. 2d 246 (Tex.)
(holding that federal law did not pre-empt state law in this context), cert.
denied sub nom. Vivian Industrial Plastics, Inc. v. Moore, 513 U. S. 1057
(1994). See also Lady v. Neal Glaser Marine, Inc., 228 F. 3d 598 (CA5
2000) (holding that common-law claims based on the manufacturer’s failure
to provide a propeller guard were impliedly pre-empted by the FBSA;
Outboard Marine, the successor to Neal Glaser Marine, declared bank-
ruptcy shortly after the petition for certiorari was filed), cert. denied
sub nom. Lady v. Outboard Marine Corp., 532 U. S. 941 (2001).



537US1 Unit: $$U7 [04-14-04 19:24:45] PAGES PGT: OPIN

56 SPRIETSMA v. MERCURY MARINE

Opinion of the Court

this character.4 Because the pre-emption defense raises a
threshold issue, we have no occasion to consider the merits
of petitioner’s claims, or even whether the claims are viable
as a matter of Illinois law. We must, however, evaluate
three distinct theories that may support the pre-emption de-
fense: (1) that the 1971 Act expressly pre-empts common-law
claims; (2) that the Coast Guard’s decision not to regulate
propeller guards pre-empts the claims; and (3) that the po-
tential conflict between diverse state rules and the federal
interest in a uniform system of regulation impliedly pre-
empts such claims. Before considering each of these theo-
ries, we review the history of federal regulation in this area.

II

The 1971 Act is the most recent and most comprehensive
of the several statutes that Congress has enacted to improve
the safe operation of recreational boats. A 1910 enactment
required three classes of motorboats to carry certain lights,
sound signals, life preservers, and fire extinguishers. Act
of June 9, 1910, 36 Stat. 462. In 1918, Congress passed a
law that required the numbering of motorboats over 16 feet
long, Act of June 7, 1918, ch. 93, 40 Stat. 602, and in 1940, it
reenacted the above requirements, provided a system of fed-
eral inspection, and authorized penalties for the reckless op-
eration of motorboats, Act of Apr. 25, 1940, ch. 155, 54 Stat.
163. In 1958, Congress enacted additional numbering re-
quirements to be administered by the States and directed
the States to compile and transmit boating accident statistics
to the Secretary of the Treasury. Federal Boating Act of
1958, 72 Stat. 1754. Section 9 of the 1958 Act expressed
a policy of encouraging uniformity of boating laws insofar
as practicable.

The accident statistics compiled by the States presumably
were instrumental in persuading the 1971 Congress that ad-

4 Brunswick has asserted that federal maritime law governs this case.
Because this argument was not raised below, it is waived.
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ditional federal legislation was necessary.5 In its statement
of purposes, the FBSA recites that it was enacted “to im-
prove boating safety,” to authorize “the establishment of na-
tional construction and performance standards for boats and
associated equipment,” and to encourage greater “uniformity
of boating laws and regulations as among the several States
and the Federal Government.” Pub. L. 92–75, § 2, 85 Stat.
213–214. Three of the provisions implementing these goals
are particularly relevant to this case.

Section 5 of the FBSA, as amended and codified in 46
U. S. C. § 4302, authorizes the Secretary of Transportation to
issue regulations establishing “minimum safety standards
for recreational vessels and associated equipment,” and re-
quiring the installation or use of such equipment.6 The Sec-
retary has delegated this authority to the Coast Guard. See
49 CFR § 1.46(n)(1) (1997). Before exercising that authority,

5 The Senate Report on the 1971 Act observed that approximately 40
million Americans engaged in recreational boating activities every year,
and that nearly 7,000 persons had died in boating accidents during the
preceding 5-year period. S. Rep. No. 92–248, pp. 6–7 (1971) (hereinafter
S. Rep.). The Report added: “It seems apparent that the annual loss of
life is of sufficiently alarming proportion that the Federal Government
should require products involved to be built to standards of safety com-
mensurate with the risks associated with their use. Similar federal legis-
lation exists with regard to other products, including aircraft and motor
vehicles. Also, safety standards and requirements for certain categories
of larger commercial vessels have existed for many years.” Id., at 13.

6 Title 46 U. S. C. § 4302 provides:
“(a) The Secretary may prescribe regulations—
“(1) establishing minimum safety standards for recreational vessels and

associated equipment, and establishing procedures and tests required to
measure conformance with those standards, with each standard—

“(A) meeting the need for recreational vessel safety; and
“(B) being stated, insofar as practicable, in terms of performance;
“(2) requiring the installation, carrying, or use of associated equipment

. . . on recreational vessels and classes of recreational vessels subject to
this chapter, and prohibiting the installation, carrying, or use of associated
equipment that does not conform with safety standards established under
this section . . . .”
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the Coast Guard must consider certain factors, such as the
extent to which the proposed regulation will contribute to
boating safety, and must consult with a special National
Boating Safety Advisory Council appointed pursuant to § 33
of the Act, 46 U. S. C. § 13110.7 The Advisory Council con-
sists of 21 members, 7 representatives from each of three
different groups: (1) “State officials responsible for State
boating safety programs,” (2) boat and equipment manufac-
turers, and (3) “national recreational boating organizations
and . . . the general public.” § 13110(b). The Coast Guard
may also issue exemptions from its regulations if it deter-
mines that boating safety “will not be adversely affected.”
§ 4305.

Section 10 of the Act, as codified in 46 U. S. C. § 4306, sets
forth the Act’s pre-emption clause and thus provides the
basis for respondent’s express pre-emption argument. It
states in full:

“Unless permitted by the Secretary under section
4305 of this title, a State or political subdivision of a
State may not establish, continue in effect, or enforce

7 “In prescribing regulations under this section, the Secretary shall,
among other things—

“(1) consider the need for and the extent to which the regulations will
contribute to recreational vessel safety;

“(2) consider relevant available recreational vessel safety standards, sta-
tistics, and data, including public and private research, development, test-
ing, and evaluation;

“(3) not compel substantial alteration of a recreational vessel or item of
associated equipment that is in existence, or the construction or manufac-
ture of which is begun before the effective date of the regulation, but
subject to that limitation may require compliance or performance, to avoid
a substantial risk of personal injury to the public, that the Secretary con-
siders appropriate in relation to the degree of hazard that the compliance
will correct; and

“(4) consult with the National Boating Safety Advisory Council estab-
lished under section 13110 of this title about the considerations referred
to in clauses (1)–(3) of this subsection.”
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a law or regulation establishing a recreational vessel
or associated equipment performance or other safety
standard or imposing a requirement for associated
equipment (except insofar as the State or political subdi-
vision may, in the absence of the Secretary’s disap-
proval, regulate the carrying or use of marine safety
articles to meet uniquely hazardous conditions or cir-
cumstances within the State) that is not identical to a
regulation prescribed under section 4302 of this title.”

Section 40, 46 U. S. C. § 4311, sets forth the penalties that
may be assessed against persons who violate the Act. At
the end of that section, Congress included the following sav-
ing clause:

“Compliance with this chapter or standards, regula-
tions, or orders prescribed under this chapter does not
relieve a person from liability at common law or under
State law.” § 4311(g).

Federal Regulation Under the FBSA
The day after the President signed the FBSA into law, the

Secretary of Transportation took action that was based on
the assumption that § 10 would pre-empt existing state regu-
lation that “is not identical to a regulation prescribed” under
§ 5 of the Act, even if no such federal regulation had been
promulgated. On August 11, 1971, the Secretary issued a
statement exempting all then-existing state laws from pre-
emption under the Act. 36 Fed. Reg. 15764–15765. He ex-
plained that boating safety would “not be adversely affected
by continuing in effect those existing laws and regulations
of the various States and political subdivisions” until new
federal regulations could be issued. Id., at 15765.

One year later, on August 4, 1972, the Coast Guard issued
its first regulations under § 5 of the Act. See 37 Fed. Reg.
15777–15785. Those regulations included boat performance
and safety standards such as requirements for hull identifi-
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cation numbers, maximum capacity and warnings of such ca-
pacity, and minimum boat flotation. They did not include
any propeller guard requirement. After those federal regu-
lations became effective, the Secretary limited the scope of
his original blanket exemption to pre-empt those “State stat-
utes and regulations” that concerned requirements covered
by the 1972 regulations. See 38 Fed. Reg. 6914–6915 (1973).
Existing state laws that regulated matters not covered by
the federal regulations continued to be exempted from pre-
emption. Ibid.

In the years since, the Coast Guard has promulgated a
host of detailed regulations. Some prescribe the use of
specified equipment, such as personal flotation devices and
visual distress signals, 33 CFR pts. 175(B), (C) (2001), and
certain procedures, such as compliance labeling by manufac-
turers and prompt accident reporting by operators, pts.
181(B), 173(C). See generally pts. 173–181. Other regula-
tions impose precise standards governing the design and
manufacture of boats themselves and of associated equip-
ment, such as electrical and fuel systems, ventilation, and
“start-in-gear protection” devices. Pt. 183; cf. Chao v. Mal-
lard Bay Drilling, Inc., 534 U. S. 235, 242 (2002) (“Congress
has assigned a broad and important mission to the Coast
Guard. . . . [T]he Coast Guard possesses authority to pro-
mulgate and enforce regulations promoting the safety of
vessels . . .”).

Coast Guard Consideration of Propeller Guard Regulation
In May 1988, the Coast Guard decided that the number of

recreational boating accidents in which persons in the water
were struck by propellers merited a special study.8 Acting

8 Between 1976 and 1990, the Coast Guard officially reported about 100
propeller-strike injuries in the United States per year. App. in Lewis v.
Brunswick, O. T. 1997, No. 97–288, p. 170. A 1992 study by members of
the Johns Hopkins University Injury Prevention Center and the Institute
for Injury Reduction concluded that, when adjusted for underreporting,
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at the request of the Coast Guard, the National Boating
Safety Advisory Council appointed a special Propeller Guard
Subcommittee. The subcommittee was directed to review
“the available data on the prevention of propeller-strike acci-
dents” and to study the “various methods of shrouding pro-
pellers to prevent contact with [a] person in the water.”
App. 43.

After 18 months of study, the subcommittee recommended
that the Coast Guard “should take no regulatory action to
require propeller guards.” Id., at 40. Its recommendation
rested upon findings that, given current technology, feasible
propeller guards might prevent penetrating injuries but in-
crease the potential for blunt trauma caused by collision with
the guard, which enlarges the boat’s underwater profile; fea-
sible models would cause power and speed loss at higher
speeds; and it would be “prohibitive[ly]” expensive to retrofit
all existing boats with propeller guards because “[n]o simple
universal design suitable for all boats and motors in exist-
ence” had been proved feasible. Id., at 36–38.

The Advisory Council endorsed the subcommittee’s recom-
mendation, as did the Coast Guard. In a 1990 letter to the
Council, the Chief of the Coast Guard’s Office of Navigation
Safety and Waterway Services agreed that the available acci-
dent data did not support the adoption of a regulation requir-
ing propeller guards on motorboats, but stated that the
Coast Guard would continue to review information “regard-
ing development and testing of new propeller guarding de-
vices or other information on the state of the art.” Id.,
at 81. In 1995, 1996, and 1997, the Coast Guard invited pub-
lic comment on various proposals to reduce the number of
injuries involving propeller strikes.

In April 2001, the Advisory Council recommended that the
Coast Guard develop four specific regulations. See 66 Fed.

“the true number of propeller injuries and fatalities may be closer to . . .
2,000–3,000 per year.” Id., at 199.
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Reg. 63645, 63647.9 In response, in December 2001, the
Coast Guard published a notice of proposed rulemaking ad-
dressing one of the recommendations. The proposed rule, if
adopted, would require an owner of a nonplaning houseboat
for rent to equip her vessel with either a propeller guard or
“a combination of three propeller injury avoidance meas-
ures.” Ibid. The Advisory Council also recommended that
the Coast Guard require “manufacturers and importers of
new planing vessels 12 feet to 26 feet in length with propel-
lers aft of the transom to select and install one of several
factory installed propeller injury avoidance methods.” Ibid.
Although the Coast Guard has indicated that this recommen-
dation, along with the Advisory Council’s other recommenda-
tions, will be addressed in “subsequent regulatory projects,”
ibid., it has not yet issued any regulation either requiring or
prohibiting propeller guards on recreational planing vessels
such as the boat involved in this case.

III

Because the FBSA contains an express pre-emption
clause, our “task of statutory construction must in the first
instance focus on the plain wording of the clause, which nec-

9 “After discussing the alternatives and their cost, the Council recom-
mended that the Coast Guard . . . develop four specific regulations:

“(1) Require owners of all propeller driven vessels 12 feet in length and
longer with propellers aft of the transom to display propeller warning
labels and to employ an emergency cut-off switch, where installed;

“(2) Require manufacturers and importers of new planing vessels 12 feet
to 26 feet in length with propellers aft of the transom to select and install
one of several factory installed propeller injury avoidance methods;

“(3) Require manufacturers and importers of new non-planing vessels
12 feet in length and longer with propellers aft of the transom to select
and install one of several factory installed propeller injury avoidance
methods; and

“(4) Require owners of all non-planing rental boats with propellers aft
of the transom to install either a jet propulsion system or a propeller
guard or all of several propeller injury avoidance measures.” 66 Fed.
Reg., at 63647.
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essarily contains the best evidence of Congress’ pre-emptive
intent.” CSX Transp., Inc. v. Easterwood, 507 U. S. 658, 664
(1993). Here, the express pre-emption clause in § 10 applies
to “a [state or local] law or regulation.” 46 U. S. C. § 4306.
We think that this language is most naturally read as not
encompassing common-law claims for two reasons. First,
the article “a” before “law or regulation” implies a discrete-
ness—which is embodied in statutes and regulations—that
is not present in the common law. Second, because “a word
is known by the company it keeps,” Gustafson v. Alloyd Co.,
513 U. S. 561, 575 (1995), the terms “law” and “regulation”
used together in the pre-emption clause indicate that Con-
gress pre-empted only positive enactments. If “law” were
read broadly so as to include the common law, it might also
be interpreted to include regulations, which would render
the express reference to “regulation” in the pre-emption
clause superfluous.

The Act’s saving clause buttresses this conclusion. See
Geier v. American Honda Motor Co., 529 U. S., at 867–868.
It states that “[c]ompliance with this chapter or standards,
regulations, or orders prescribed under this chapter does not
relieve a person from liability at common law or under State
law.” § 4311(g). As we held in Geier, the “saving clause
assumes that there are some significant number of common-
law liability cases to save [and t]he language of the pre-
emption provision permits a narrow reading that excludes
common-law actions.” Id., at 868.

The saving clause is also relevant for an independent rea-
son. The contrast between its general reference to “liability
at common law” and the more specific and detailed descrip-
tion of what is pre-empted by § 10—including the exception
for state regulations addressing “uniquely hazardous condi-
tions”—indicates that § 10 was drafted to pre-empt perform-
ance standards and equipment requirements imposed by
statute or regulation.
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Our interpretation of the statute’s language does not
produce anomalous results. It would have been perfectly
rational for Congress not to pre-empt common-law claims,
which—unlike most administrative and legislative reg-
ulations—necessarily perform an important remedial role
in compensating accident victims. Cf. Silkwood v. Kerr-
McGee Corp., 464 U. S. 238, 251 (1984). Indeed, compensa-
tion is the manifest object of the saving clause, which focuses
not on state authority to regulate, but on preserving “liabil-
ity at common law or under State law.” In context, this
phrase surely refers to private damages remedies.10 We
thus agree with the Illinois Supreme Court’s conclusion that
petitioner’s common-law tort claims are not expressly pre-
empted by the FBSA.

IV

Even if § 10 of the FBSA does not expressly pre-empt
state common-law claims, respondent contends that such
claims are implicitly pre-empted by the entire statute, and
more specifically by the Coast Guard’s decision not to regu-
late propeller guards. Both are viable pre-emption theories:

“We have recognized that a federal statute implicitly
overrides state law either when the scope of a statute
indicates that Congress intended federal law to occupy
a field exclusively, English v. General Elec. Co., 496 U. S.
72, 78–79 (1990), or when state law is in actual conflict
with federal law. We have found implied conflict pre-
emption where it is ‘impossible for a private party to
comply with both state and federal requirements,’ id.,
at 79, or where state law ‘stands as an obstacle to the
accomplishment and execution of the full purposes and
objectives of Congress.’ Hines v. Davidowitz, 312 U. S.

10 The FBSA itself imposes civil money penalties payable to the United
States, as well as imprisonment for willful violations, 46 U. S. C. § 4311,
but does not authorize any private damages remedies for persons injured
by noncomplying operators, boats, or equipment.
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52, 67 (1941).” Freightliner Corp. v. Myrick, 514 U. S.
280, 287 (1995).

Moreover, Congress’ inclusion of an express pre-emption
clause “does not bar the ordinary working of conflict pre-
emption principles,” Geier, 529 U. S., at 869 (emphasis in
original), that find implied pre-emption “where it is impossi-
ble for a private party to comply with both state and federal
requirements, or where state law stands as an obstacle to
the accomplishment and execution of the full purposes and
objectives of Congress.” Freightliner Corp., 514 U. S., at
287 (internal quotation marks and citations omitted). We
are not persuaded, however, that the FBSA has any such
pre-emptive effect.

We first consider, and reject, respondent’s reliance on the
Coast Guard’s decision not to adopt a regulation requiring
propeller guards on motorboats. It is quite wrong to view
that decision as the functional equivalent of a regulation pro-
hibiting all States and their political subdivisions from adopt-
ing such a regulation. The decision in 1990 to accept the
subcommittee’s recommendation to “take no regulatory ac-
tion,” App. 80, left the law applicable to propeller guards
exactly the same as it had been before the subcommittee
began its investigation. Of course, if a state common-law
claim directly conflicted with a federal regulation promul-
gated under the Act, or if it were impossible to comply with
any such regulation without incurring liability under state
common law, pre-emption would occur. This, however, is
not such a case.

Indeed, history teaches us that a Coast Guard decision not
to regulate a particular aspect of boating safety is fully con-
sistent with an intent to preserve state regulatory authority
pending the adoption of specific federal standards. That
was the course the Coast Guard followed in 1971 immediately
after the Act was passed, and again when it imposed its first
regulations in 1972 and 1973. The Coast Guard has never
taken the position that the litigation of state common-law
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claims relating to an area not yet subject to federal regula-
tion would conflict with “the accomplishment and execution
of the full purposes and objectives of Congress.” Hines v.
Davidowitz, 312 U. S. 52, 67 (1941).

The Illinois Supreme Court concluded “that the Coast
Guard’s failure to promulgate a propeller guard requirement
here equates to a ruling that no such regulation is appro-
priate pursuant to the policy of the FBSA.” 197 Ill. 2d, at
128, 757 N. E. 2d, at 85. With regard to policies defined by
Congress, we have recognized that “a federal decision to
forgo regulation in a given area may imply an authoritative
federal determination that the area is best left unregulated,
and in that event would have as much pre-emptive force as
a decision to regulate.” Arkansas Elec. Cooperative Corp.
v. Arkansas Pub. Serv. Comm’n, 461 U. S. 375, 384 (1983);
see also Bethlehem Steel Co. v. New York State Labor Rela-
tions Bd., 330 U. S. 767, 774 (1947) (state law is pre-empted
“where failure of the federal officials affirmatively to exercise
their full authority takes on the character of a ruling that no
such regulation is appropriate or approved pursuant to the
policy of the statute”). In this instance, however, the Illi-
nois Supreme Court’s conclusion does not accurately reflect
the Coast Guard’s entire explanation for its decision:

“The regulatory process is very structured and strin-
gent regarding justification. Available propeller guard
accident data do not support imposition of a regulation
requiring propeller guards on motorboats. Regulatory
action is also limited by the many questions about
whether a universally acceptable propeller guard is
available or technically feasible in all modes of boat op-
eration. Additionally, the question of retrofitting mil-
lions of boats would certainly be a major economic con-
sideration.” App. 80.

This statement reveals only a judgment that the available
data did not meet the FBSA’s “stringent” criteria for federal
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regulation. The Coast Guard did not take the further step
of deciding that, as a matter of policy, the States and their
political subdivisions should not impose some version of pro-
peller guard regulation, and it most definitely did not reject
propeller guards as unsafe.11 The Coast Guard’s apparent
focus was on the lack of any “universally acceptable” propel-
ler guard for “all modes of boat operation.” But nothing in
its official explanation would be inconsistent with a tort ver-
dict premised on a jury’s finding that some type of propeller
guard should have been installed on this particular kind of
boat equipped with respondent’s particular type of motor.
Thus, although the Coast Guard’s decision not to require pro-
peller guards was undoubtedly intentional and carefully con-
sidered, it does not convey an “authoritative” message of
a federal policy against propeller guards. And nothing in
the Coast Guard’s recent regulatory activities alters this
conclusion.

The Coast Guard’s decision not to impose a propeller guard
requirement presents a sharp contrast to the decision of the
Secretary of Transportation that was given pre-emptive ef-
fect in Geier v. American Honda Motor Co., 529 U. S. 861
(2000). As the Solicitor General had argued in that case,
the promulgation of Federal Motor Vehicle Safety Standard
(FMVSS) 208 embodied an affirmative “policy judgment that
safety would best be promoted if manufacturers installed al-
ternative protection systems in their fleets rather than one
particular system in every car.” Id., at 881. In finding
pre-emption, we expressly placed “weight upon the DOT’s
interpretation of FMVSS 208’s objectives and its conclusion,
as set forth in the Government’s brief, that a tort suit such
as this one would ‘ “ ‘stan[d] as an obstacle to the accomplish-

11 Indeed, in response to the Propeller Guard Subcommittee’s recommen-
dation in favor of “educational and awareness campaigns,” the Coast
Guard indicated that it would publish a series of articles “aimed at avoid-
ing boat/propeller strike accidents,” which could include the topic of “avail-
able propeller guards.” App. 82–83.
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ment and execution’ ” ’ of those objectives . . . . Congress
has delegated to DOT authority to implement the statute;
the subject matter is technical; and the relevant history and
background are complex and extensive. The agency is likely
to have a thorough understanding of its own regulation and
its objectives and is ‘uniquely qualified’ to comprehend the
likely impact of state requirements.” Id., at 883. In the
case before us today, the Solicitor General, joined by counsel
for the Coast Guard, has informed us that the agency does
not view the 1990 refusal to regulate or any subsequent reg-
ulatory actions by the Coast Guard as having any pre-
emptive effect. Our reasoning in Geier therefore provides
strong support for petitioner’s submission.

V

Even though the refusal to regulate propeller guards in
1990 had no pre-emptive effect, it is possible that the statu-
tory scheme as a whole implicitly pre-empted common-law
claims such as petitioner’s when it was enacted in 1971. If
that were so, the exemption carried forward by the Secre-
tary in 1973 after the first federal regulations were adopted
might have saved existing state common-law rules “in effect
on the effective date” of the 1971 Act, so far as those rules
relate to propeller guards. 38 Fed. Reg., at 6915. But even
if that is not the case, we think it clear that the FBSA did
not so completely occupy the field of safety regulation of rec-
reational boats as to foreclose state common-law remedies.

In Ray v. Atlantic Richfield Co., 435 U. S. 151 (1978), we
considered a federal statute that directed the Secretary of
Transportation to determine “which oil tankers are suffi-
ciently safe to be allowed to proceed in the navigable waters
of the United States,” and after inspection to certify “each
vessel as sufficiently safe to protect the marine environ-
ment.” Id., at 163, 165. We held that this scheme of man-
datory federal regulation implicitly pre-empted the power of
the State of Washington “to exclude from Puget Sound ves-
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sels certified by the Secretary as having acceptable design
characteristics, unless they satisfy the different and higher
design requirements imposed by state law.” Id., at 165.
As we explained in United States v. Locke, 529 U. S. 89
(2000), the analysis in Ray was governed by field-pre-
emption rules because the rules at issue were in a “field re-
served for federal regulation” and “Congress ha[d] left no
room for state regulation of these matters.” 529 U. S., at
111. In particular, Title II of the Ports and Waterways
Safety Act of 1972 (PWSA) required the Secretary to issue
“such rules and regulations as may be necessary with re-
spect to the design, construction, and operation of the cov-
ered vessels.” 435 U. S., at 161.

The Illinois Supreme Court relied on both Ray and Locke
to find petitioner’s claims impliedly pre-empted. But the
FBSA, unlike Title II of the PWSA, does not require the
Coast Guard to promulgate comprehensive regulations cov-
ering every aspect of recreational boat safety and design;
nor must the Coast Guard certify the acceptability of every
recreational boat subject to its jurisdiction. Moreover, nei-
ther Title II of the PWSA nor the holding in either Ray or
Locke purported to pre-empt possible common-law claims,
whereas the FBSA expressly preserves such claims.

The FBSA might be interpreted as expressly occupying
the field with respect to state positive laws and regulations
but its structure and framework do not convey a “clear and
manifest” intent, English v. General Elec. Co., 496 U. S. 72,
79 (1990) (internal quotation marks and citations omitted),
to go even further and implicitly pre-empt all state common
law relating to boat manufacture. Rather, our conclusion
that the Act’s express pre-emption clause does not cover
common-law claims suggests the opposite intent. See Ci-
pollone v. Liggett Group, Inc., 505 U. S. 504, 517 (1992); id.,
at 547 (Scalia, J., concurring in judgment in part and dis-
senting in part). Nor is a clear and manifest intent to sweep
away state common law established by an unembellished
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statement in a House Report that the 1971 Act “preempts
the field on boating standards or regulations.” H. R. Rep.
No. 92–324, p. 11 (1971). The statement was made prior to
the amendment containing the saving clause, and nothing in
the entire report suggests that it meant the occupied “field”
to include judge-made common law.

Respondent ultimately relies upon one of the FBSA’s main
goals: fostering uniformity in manufacturing regulations.
Uniformity is undoubtedly important to the industry, and the
statute’s pre-emption clause was meant to “assur[e] that
manufacture for the domestic trade will not involve compli-
ance with widely varying local requirements.” S. Rep. 20.
Yet this interest is not unyielding, as is demonstrated both
by the Coast Guard’s early grants of broad exemptions for
state regulations and by the position it has taken in this liti-
gation. Absent a contrary decision by the Coast Guard, the
concern with uniformity does not justify the displacement of
state common-law remedies that compensate accident vic-
tims and their families and that serve the Act’s more promi-
nent objective, emphasized by its title, of promoting boat-
ing safety.

The judgment of the Illinois Supreme Court is reversed,
and the case is remanded for further proceedings not incon-
sistent with this opinion.

It is so ordered.
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the fifth circuit

No. 01–704. Argued October 16, 2002—Decided December 10, 2002

Because of respondent’s felony conviction, he was prohibited by 18 U. S. C.
§ 922(g)(1) from possessing, distributing, or receiving firearms or ammu-
nition. Relying on § 925(c), he applied to the Bureau of Alcohol, To-
bacco, and Firearms (ATF) for relief from his firearms disabilities.
ATF returned the application unprocessed, explaining that its annual
appropriations law forbade it from expending any funds to investigate
or act upon such applications. Invoking § 925(c)’s judicial review provi-
sion, he filed suit, asking the District Court to conduct its own inquiry
into his fitness to possess a gun and to issue a judicial order granting
relief. The court granted the requested relief, and the Fifth Circuit
affirmed.

Held: The absence of an actual denial by ATF of a felon’s petition pre-
cludes judicial review under § 925(c). The Secretary of the Treasury is
authorized to grant relief from a firearms disability if certain precondi-
tions are met, and an applicant may seek federal-court review if the
Secretary denies his application. Ibid. Since 1992, however, the ap-
propriations bar has prevented ATF, to which the Secretary has dele-
gated this authority, from using appropriated funds to investigate or act
upon the applications. Section 925(c)’s text and the procedure it lays
out for seeking relief make clear that an actual decision by ATF on an
application is a prerequisite for judicial review, and that mere inaction
by ATF does not invest a district court with independent jurisdiction.
Grammatically, the phrase “denied by the Secretary” references the Sec-
retary’s decision on whether an applicant “will not be likely to act in a
manner dangerous to public safety,” and whether “the granting of the
relief would not be contrary to the public interest.” Such determina-
tion can hardly be construed as anything but a decision actually denying
the application. Under § 925(c)’s procedure for those seeking relief, the
Secretary, i. e., ATF, has broad authority to grant or deny relief, even
when the statutory prerequisites are satisfied. This procedure shows
that judicial review cannot occur without a dispositive decision by ATF.
First, in the absence of a statutorily defined standard of review for
action under § 925(c), the Administrative Procedure Act (APA) supplies
the applicable standard. 5 U. S. C. §§ 701(a), 706(2)(A). The APA’s “ar-
bitrary and capricious” test, by its nature, contemplates review of some
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action by another entity. Second, both parts of § 925(c)’s standard for
granting relief—whether an applicant is “likely to act in a manner dan-
gerous to public safety” and whether the relief is in the “public inter-
est”—are policy-based determinations and, hence, point to ATF as the
primary decisionmaker. Third, § 925(c) allows the admission of addi-
tional evidence in district court proceedings only in exceptional circum-
stances. Congressional assignment of such a circumscribed role to a
district court shows that the statute contemplates that a court’s deter-
mination will heavily rely on the record and the ATF’s decision. In-
deed, the very use in § 925(c) of the word “review” to describe a court’s
responsibility in this statutory scheme signifies that it cannot grant re-
lief on its own, absent an antecedent actual denial by ATF. Pp. 74–78.

253 F. 3d 234, reversed.

Thomas, J., delivered the opinion for a unanimous Court.

Deputy Solicitor General Kneedler argued the cause for
petitioners. With him on the briefs were Solicitor General
Olson, Assistant Attorney General McCallum, Irving L.
Gornstein, Mark B. Stern, and Thomas M. Bondy.

Thomas C. Goldstein argued the cause for respondent.
With him on the brief were Larry C. Hunter and Amy
Howe.*

Justice Thomas delivered the opinion of the Court.
We consider in this case whether, despite appropriation

provisions barring the Bureau of Alcohol, Tobacco, and Fire-
arms (ATF) from acting on applications for relief from fire-
arms disabilities of persons convicted of a felony, a federal
district court has authority under 18 U. S. C. § 925(c) to grant
such relief.

I
After attending a gun show in Laredo, Texas, respondent,

Thomas Lamar Bean, a gun dealer, and his associates drove

*Craig Goldblatt and Mathew S. Nosanchuk filed a brief for the Vio-
lence Policy Center as amicus curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the Law Enforce-
ment Alliance of America, Inc., by Richard E. Gardiner; and for the Sec-
ond Amendment Foundation by William M. Gustavson.
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respondent’s vehicle to Nuevo Laredo, Mexico, for dinner.
Bean v. Bureau of Alcohol, Tobacco and Firearms, 253 F. 3d
234, 236 (CA5 2001). When Mexican officials stopped the
vehicle at the border, they found in the back, in plain view,
approximately 200 rounds of ammunition. Ibid. According
to respondent, he had instructed his associates to remove
any firearms and ammunition from his vehicle, but inexplica-
bly one box remained. Ibid. Respondent was convicted in
a Mexican court of importing ammunition into Mexico and
sentenced to five years’ imprisonment.

Because of his felony conviction, respondent was prohib-
ited by 18 U. S. C. § 922(g)(1) from possessing, distributing,
or receiving firearms or ammunition. Relying on § 925(c),
respondent applied to ATF for relief from his firearms disa-
bilities. ATF returned the application unprocessed, explain-
ing that its annual appropriations law forbade it from ex-
pending any funds to investigate or act upon applications
such as respondent’s.

Respondent then filed suit in the United States District
Court for the Eastern District of Texas. Relying on the ju-
dicial review provision in § 925(c), respondent asked the Dis-
trict Court to conduct its own inquiry into his fitness to pos-
sess a gun, and to issue a judicial order granting relief from
his firearms disabilities. Respondent attached various affi-
davits from persons attesting to his fitness to possess fire-
arms. After conducting a hearing, the court entered judg-
ment granting respondent the requested relief. The Court
of Appeals for the Fifth Circuit affirmed, concluding that
congressional refusal to provide funding to ATF for review-
ing applications such as respondent’s “is not the requisite
direct and definite suspension or repeal of the subject
rights.” 253 F. 3d, at 239. The Fifth Circuit then pro-
ceeded to hold that the District Court had jurisdiction to
review ATF’s (in)action. We granted certiorari. 534 U. S.
1112 (2002).
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II
Under federal law, a person who is convicted of a felony is

prohibited from possessing firearms. See § 922(g)(1). The
Secretary of the Treasury is authorized to grant relief from
that prohibition if it is established to his satisfaction that
certain preconditions are met. See § 925(c).1 An applicant
may seek judicial review from a “United States district
court” if his application “is denied by the Secretary.” Ibid.

Since 1992, however, the appropriations bar has prevented
ATF, to which the Secretary has delegated authority to act
on § 925(c) applications,2 from using “funds appropriated

1 Title 18 U. S. C. § 925(c) provides:
“A person who is prohibited from possessing, shipping, transporting, or

receiving firearms or ammunition may make application to the Secretary
for relief from the disabilities imposed by Federal laws with respect to the
acquisition, receipt, transfer, shipment, transportation, or possession of
firearms, and the Secretary may grant such relief if it is established to
his satisfaction that the circumstances regarding the disability, and the
applicant’s record and reputation, are such that the applicant will not be
likely to act in a manner dangerous to public safety and that the granting
of the relief would not be contrary to the public interest. Any person
whose application for relief from disabilities is denied by the Secretary
may file a petition with the United States district court for the district in
which he resides for a judicial review of such denial. The court may in
its discretion admit additional evidence where failure to do so would result
in a miscarriage of justice. A licensed importer, licensed manufacturer,
licensed dealer, or licensed collector conducting operations under this
chapter, who makes application for relief from the disabilities incurred
under this chapter, shall not be barred by such disability from further
operations under his license pending final action on an application for relief
filed pursuant to this section. Whenever the Secretary grants relief to
any person pursuant to this section he shall promptly publish in the Fed-
eral Register notice of such action, together with the reasons therefor.”

2 Respondent contends that congressional denial of funds to ATF did not
eliminate the Secretary’s power to act on his application. In support,
respondent notes that § 925(c) refers to the action by “the Secretary.”
That claim, however, is waived, as respondent raised it for the first time
in his brief on the merits to this Court.

Even if considered on the merits, respondent’s argument faces several
difficulties. First, it appears that the Secretary delegated to ATF the
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herein . . . to investigate or act upon applications for re-
lief from Federal firearms disabilities under 18 U. S. C.
[§ ]925(c).” Treasury, Postal Service, and General Govern-
ment Appropriations Act, 1993, Pub. L. 102–393, 106 Stat.
1732.3 Accordingly, ATF, upon receipt of respondent’s peti-
tion, returned it, explaining that “[s]ince October 1992, ATF’s
annual appropriation has prohibited the expending of any
funds to investigate or act upon applications for relief from
Federal firearms disabilities.” App. 33–34. Respondent
contends that ATF’s failure to act constitutes a “denial”
within the meaning of § 925(c), and that, therefore, district
courts have jurisdiction to review such inaction.

We disagree. Inaction by ATF does not amount to a “de-
nial” within the meaning of § 925(c). The text of § 925(c) and

exclusive authority to act on petitions brought under § 925(c), see 27 CFR
§§ 178.144(b) and (d) (2002); such delegation is not unreasonable. Second,
even assuming the Secretary has retained the authority to act on such
petitions, it is not clear that respondent would prevail were he to file a
requisite action under 5 U. S. C. § 706(1) (providing for judicial review to
“compel agency action unlawfully withheld or unreasonably delayed”).
Not only does the Secretary, by the explicit terms of the statute, possess
broad discretion as to whether to grant relief, see infra, at 76–78, but
congressional withholding of funds from ATF would likely inform his exer-
cise of discretion.

3 In each subsequent year, Congress has retained the bar on the use of
appropriated funds to process applications filed by individuals. Treasury
and General Government Appropriations Act, 2002, Pub. L. 107–67, 115
Stat. 519; Consolidated Appropriations Act, 2001, Pub. L. 106–554, 114
Stat. 2763A–129; Treasury and General Government Appropriations Act,
2000, Pub. L. 106–58, 113 Stat. 434; Treasury and General Government
Appropriations Act, 1999, Pub. L. 105–277, 112 Stat. 2681–485; Treasury
and General Government Appropriations Act, 1998, Pub. L. 105–61, 111
Stat. 1277; Treasury, Postal Service, and General Government Appropria-
tions Act, 1997, Pub. L. 104–208, 110 Stat. 3009–319; Treasury, Postal
Service, and General Government Appropriations Act, 1996, Pub. L. 104–
52, 109 Stat. 471; Treasury, Postal Service and General Government Ap-
propriations Act, 1995, Pub. L. 103–329, 108 Stat. 2385; Treasury, Postal
Service, and General Government Appropriations Act, 1994, Pub. L. 103–
123, 107 Stat. 1228.
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the procedure it lays out for seeking relief make clear that
an actual decision by ATF on an application is a prerequisite
for judicial review, and that mere inaction by ATF does not
invest a district court with independent jurisdiction to act
on an application.

Grammatically, the phrase “denied by the Secretary” ref-
erences the Secretary’s decision on whether an applicant
“will not be likely to act in a manner dangerous to public
safety,” and whether “the granting of the relief would not
be contrary to the public interest.” The determination
whether an applicant is “likely to act in a manner dangerous
to public safety” can hardly be construed as anything but
a decision actually denying the application.4 And, in fact,
respondent does not contend that ATF actually passed on his
application, but rather claims that “refusal to grant relief
constitutes a literal, or at least a constructive, denial of the
application because it has precisely the same impact on [the
applicant] as denial on the merits.” Brief for Respondent 35
(internal quotation marks and citations omitted).

The procedure that § 925(c) lays out for those seeking relief
also leads us to conclude that an actual adverse action on
the application by ATF is a prerequisite for judicial review.
Section 925(c) requires an applicant, as a first step, to peti-
tion the Secretary and establish to the Secretary’s satisfac-
tion that the applicant is eligible for relief. The Secretary,
in his discretion, may grant or deny the request based on
the broad considerations outlined above. Only then, if the

4 Also counseling against construing failure to act as a denial for pur-
poses of § 925(c) is the fact that while the Administrative Procedure Act
(APA) draws a distinction between a “denial” and a “failure to act,” see 5
U. S. C. § 551(13), an applicant may obtain judicial review under § 925(c)
only if an application is denied. See 2A N. Singer, Sutherland on Statutes
and Statutory Construction § 46:06, p. 194 (6th ed. 2000) (“The use of dif-
ferent terms within related statutes generally implies that different mean-
ings were intended”).
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Secretary denies relief, may an applicant seek review in a
district court.

This broad authority of the Secretary, i. e., ATF, to grant
or deny relief, even when the statutory prerequisites are sat-
isfied, shows that judicial review under § 925(c) cannot occur
without a dispositive decision by ATF. First, in the absence
of a statutorily defined standard of review for action under
§ 925(c), the APA supplies the applicable standard. 5
U. S. C. § 701(a). Under the APA, judicial review is usually
limited to determining whether agency action is “arbitrary,
capricious, an abuse of discretion, or otherwise not in accord-
ance with law.” § 706(2)(A). Application of the APA stand-
ard of review here indicates that judicial review is predicated
upon ATF’s dispositive decision: the “arbitrary and capri-
cious” test in its nature contemplates review of some action
by another entity, rather than initial judgment of the court
itself.

Second, both parts of the standard for granting relief point
to ATF as the primary decisionmaker. Whether an appli-
cant is “likely to act in a manner dangerous to public safety”
presupposes an inquiry into that applicant’s background—a
function best performed by the Executive, which, unlike
courts, is institutionally equipped for conducting a neutral,
wide-ranging investigation. Similarly, the “public interest”
standard calls for an inherently policy-based decision best
left in the hands of an agency.

Third, the admission of additional evidence in district
court proceedings is contemplated only in exceptional cir-
cumstances. See 18 U. S. C. § 925(c) (allowing, “in [district
court’s] discretion,” admission of evidence where “failure to
do so would result in a miscarriage of justice”). Congres-
sional assignment of such a circumscribed role to a district
court shows that the statute contemplates that a district
court’s determination will heavily rely on the record and the
decision made by ATF. Indeed, the very use in § 925(c) of
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the word “review” to describe a district court’s responsibility
in this statutory scheme signifies that a district court cannot
grant relief on its own, absent an antecedent actual denial
by ATF.

Accordingly, we hold that the absence of an actual denial of
respondent’s petition by ATF precludes judicial review under
§ 925(c), and therefore reverse the judgment of the Court of
Appeals.

It is so ordered.
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HOWSAM, individually and as trustee for the E.
RICHARD HOWSAM, JR., IRREVOCABLE LIFE

INSURANCE TRUST DATED MAY 14, 1982
v. DEAN WITTER REYNOLDS, INC.

certiorari to the united states court of appeals for
the tenth circuit

No. 01–800. Argued October 9, 2002—Decided December 10, 2002

Per respondent Dean Witter Reynolds, Inc.’s standard client agreement,
petitioner Howsam chose to arbitrate her dispute with the company be-
fore the National Association of Securities Dealers (NASD). NASD’s
Code of Arbitration Procedure § 10304 states that no dispute “shall be
eligible for submission . . . where six (6) years have elapsed from the
occurrence or event giving rise to the . . . dispute.” Dean Witter filed
this suit, asking the Federal District Court to declare the dispute ineli-
gible for arbitration because it was more than six years old and seeking
an injunction to prohibit Howsam from proceeding in arbitration. The
court dismissed the action, stating that the NASD arbitrator should
interpret and apply the NASD rule. In reversing, the Tenth Circuit
found that the rule’s application presented a question of the underlying
dispute’s “arbitrability”; and the presumption is that a court will ordi-
narily decide an arbitrability question.

Held: An NASD arbitrator should apply the time limit rule to the under-
lying dispute. Pp. 83–86.

(a) “[A]rbitration is a matter of contract and a party cannot be re-
quired to submit to arbitration any dispute which he has not agreed so
to submit.” Steelworkers v. Warrior & Gulf Nav. Co., 363 U. S. 574,
582. The question whether parties have submitted a particular dispute
to arbitration, i. e., the “question of arbitrability,” is “an issue for judi-
cial determination [u]nless the parties clearly and unmistakably provide
otherwise.” AT&T Technologies, Inc. v. Communications Workers,
475 U. S. 643, 649. The phrase “question of arbitrability” has a limited
scope, applicable in the kind of narrow circumstance where contracting
parties would likely have expected a court to have decided the gateway
matter. But the phrase is not applicable in other kinds of general cir-
cumstance where parties would likely expect that an arbitrator would
decide the question—“ ‘procedural’ questions which grow out of the dis-
pute and bear on its final disposition,” John Wiley & Sons, Inc. v. Liv-
ingston, 376 U. S. 543, 557, and “allegation[s] of waiver, delay, or a like
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defense to arbitrability,” Moses H. Cone Memorial Hospital v. Mercury
Constr. Corp., 460 U. S. 1, 24–25. Following this precedent, the applica-
tion of the NASD rule is not a “question of arbitrability” but an “aspec[t]
of the [controversy] which called the grievance procedures into play.”
John Wiley & Sons, Inc., supra, at 559. NASD arbitrators, compara-
tively more expert about their own rule’s meaning, are comparatively
better able to interpret and to apply it. In the absence of any state-
ment to the contrary in the arbitration agreement, it is reasonable to
infer that the parties intended the agreement to reflect that understand-
ing. And for the law to assume an expectation that aligns (1) decision-
maker with (2) comparative expertise will help better to secure the un-
derlying controversy’s fair and expeditious resolution. Pp. 83–86.

(b) Dean Witter’s argument that, even without an antiarbitration pre-
sumption, the contracts call for judicial determination is unpersuasive.
The word “eligible” in the NASD Code’s time limit rule does not, as
Dean Witter claims, indicate the parties’ intent for the rule to be re-
solved by the court prior to arbitration. Parties to an arbitration con-
tract would normally expect a forum-based decisionmaker to decide
forum-specific procedural gateway matters, and any temptation here to
place special antiarbitration weight on the word “eligible” in § 10304 is
counterbalanced by the NASD rule that “arbitrators shall be empow-
ered to interpret and determine the applicability” of all code provisions,
§ 10324. P. 86.

261 F. 3d 956, reversed.

Breyer, J., delivered the opinion of the Court, in which Rehnquist,
C. J., and Stevens, Scalia, Kennedy, Souter, and Ginsburg, JJ.,
joined. Thomas, J., filed an opinion concurring in the judgment, post,
p. 87. O’Connor, J., took no part in the consideration or decision of the
case.

Alan C. Friedberg argued the cause and filed briefs for
petitioner.

Matthew D. Roberts argued the cause for the Securities
and Exchange Commission as amicus curiae urging rever-
sal. With him on the brief were Solicitor General Olson,
Deputy Solicitor General Kneedler, Meyer Eisenberg, Jacob
H. Stillman, and Mark Pennington.

Kenneth W. Starr argued the cause for respondent. With
him on the brief were Steven G. Bradbury, Daryl Joseffer,
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Ashley C. Parrish, Donald G. Kempf, Jr., and Bradford D.
Kaufman.*

Justice Breyer delivered the opinion of the Court.

This case focuses upon an arbitration rule of the National
Association of Securities Dealers (NASD). The rule states
that no dispute “shall be eligible for submission to ar-
bitration . . . where six (6) years have elapsed from the
occurrence or event giving rise to the . . . dispute.” NASD
Code of Arbitration Procedure § 10304 (1984) (NASD Code
or Code). We must decide whether a court or an NASD
arbitrator should apply the rule to the underlying contro-
versy. We conclude that the matter is for the arbitrator.

I

The underlying controversy arises out of investment ad-
vice that Dean Witter Reynolds, Inc. (Dean Witter), provided
its client, Karen Howsam, when, some time between 1986
and 1994, it recommended that she buy and hold interests in
four limited partnerships. Howsam says that Dean Witter
misrepresented the virtues of the partnerships. The result-
ing controversy falls within their standard Client Service
Agreement’s arbitration clause, which provides:

“[A]ll controversies . . . concerning or arising from . . .
any account . . . , any transaction . . . , or . . . the construc-
tion, performance or breach of . . . any . . . agreement
between us . . . shall be determined by arbitration before
any self-regulatory organization or exchange of which
Dean Witter is a member.” App. 6–7.

*Briefs of amici curiae urging affirmance were filed for the Competitive
Enterprise Institute by C. Boyden Gray and James V. DeLong; and for the
Securities Industry Association by Douglas R. Cox and Stuart J. Kaswell.

F. Paul Bland, Jr., Deborah M. Zuckerman, and Michael R. Schuster
filed a brief for Trial Lawyers for Public Justice et al. as amici curiae.
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The agreement also provides that Howsam can select the
arbitration forum. And Howsam chose arbitration before
the NASD.

To obtain NASD arbitration, Howsam signed the NASD’s
Uniform Submission Agreement. That agreement specified
that the “present matter in controversy” was submitted for
arbitration “in accordance with” the NASD’s “Code of Arbi-
tration Procedure.” Id., at 24. And that Code contains the
provision at issue here, a provision stating that no dispute
“shall be eligible for submission . . . where six (6) years have
elapsed from the occurrence or event giving rise to the . . .
dispute.” NASD Code § 10304.

After the Uniform Submission Agreement was executed,
Dean Witter filed this lawsuit in Federal District Court. It
asked the court to declare that the dispute was “ineligible
for arbitration” because it was more than six years old.
App. 45. And it sought an injunction that would prohibit
Howsam from proceeding in arbitration. The District Court
dismissed the action on the ground that the NASD arbitra-
tor, not the court, should interpret and apply the NASD rule.
The Court of Appeals for the Tenth Circuit, however, re-
versed. 261 F. 3d 956 (2001). In its view, application of the
NASD rule presented a question of the underlying dispute’s
“arbitrability”; and the presumption is that a court, not an
arbitrator, will ordinarily decide an “arbitrability” question.
See, e. g., First Options of Chicago, Inc. v. Kaplan, 514 U. S.
938 (1995).

The Courts of Appeals have reached different conclusions
about whether a court or an arbitrator primarily should in-
terpret and apply this particular NASD rule. Compare,
e. g., 261 F. 3d 956 (CA10 2001) (case below) (holding that the
question is for the court); J. E. Liss & Co. v. Levin, 201 F. 3d
848, 851 (CA7 2000) (same), with PaineWebber Inc. v. Elahi,
87 F. 3d 589 (CA1 1996) (holding that NASD § 15, currently
§ 10304, is presumptively for the arbitrator); Smith Barney
Shearson, Inc. v. Boone, 47 F. 3d 750 (CA5 1995) (same). We
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granted Howsam’s petition for certiorari to resolve this dis-
agreement. And we now hold that the matter is for the
arbitrator.

II

This Court has determined that “arbitration is a matter of
contract and a party cannot be required to submit to arbitra-
tion any dispute which he has not agreed so to submit.”
Steelworkers v. Warrior & Gulf Nav. Co., 363 U. S. 574, 582
(1960); see also First Options, supra, at 942–943. Although
the Court has also long recognized and enforced a “liberal
federal policy favoring arbitration agreements,” Moses H.
Cone Memorial Hospital v. Mercury Constr. Corp., 460 U. S.
1, 24–25 (1983), it has made clear that there is an exception
to this policy: The question whether the parties have submit-
ted a particular dispute to arbitration, i. e., the “question of
arbitrability,” is “an issue for judicial determination [u]nless
the parties clearly and unmistakably provide otherwise.”
AT&T Technologies, Inc. v. Communications Workers, 475
U. S. 643, 649 (1986) (emphasis added); First Options, supra,
at 944. We must decide here whether application of the
NASD time limit provision falls into the scope of this last-
mentioned interpretive rule.

Linguistically speaking, one might call any potentially dis-
positive gateway question a “question of arbitrability,” for
its answer will determine whether the underlying contro-
versy will proceed to arbitration on the merits. The Court’s
case law, however, makes clear that, for purposes of applying
the interpretive rule, the phrase “question of arbitrability”
has a far more limited scope. See 514 U. S., at 942. The
Court has found the phrase applicable in the kind of narrow
circumstance where contracting parties would likely have
expected a court to have decided the gateway matter, where
they are not likely to have thought that they had agreed that
an arbitrator would do so, and, consequently, where refer-
ence of the gateway dispute to the court avoids the risk of
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forcing parties to arbitrate a matter that they may well not
have agreed to arbitrate.

Thus, a gateway dispute about whether the parties are
bound by a given arbitration clause raises a “question of arbi-
trability” for a court to decide. See id., at 943–946 (holding
that a court should decide whether the arbitration contract
bound parties who did not sign the agreement); John
Wiley & Sons, Inc. v. Livingston, 376 U. S. 543, 546–547
(1964) (holding that a court should decide whether an arbi-
tration agreement survived a corporate merger and bound
the resulting corporation). Similarly, a disagreement about
whether an arbitration clause in a concededly binding con-
tract applies to a particular type of controversy is for the
court. See, e. g., AT&T Technologies, supra, at 651–652
(holding that a court should decide whether a labor-
management layoff controversy falls within the arbitration
clause of a collective-bargaining agreement); Atkinson v.
Sinclair Refining Co., 370 U. S. 238, 241–243 (1962) (holding
that a court should decide whether a clause providing for
arbitration of various “grievances” covers claims for dam-
ages for breach of a no-strike agreement).

At the same time the Court has found the phrase “question
of arbitrability” not applicable in other kinds of general cir-
cumstance where parties would likely expect that an arbitra-
tor would decide the gateway matter. Thus “ ‘procedural’
questions which grow out of the dispute and bear on its final
disposition” are presumptively not for the judge, but for an
arbitrator, to decide. John Wiley, supra, at 557 (holding
that an arbitrator should decide whether the first two steps
of a grievance procedure were completed, where these steps
are prerequisites to arbitration). So, too, the presumption
is that the arbitrator should decide “allegation[s] of waiver,
delay, or a like defense to arbitrability.” Moses H. Cone Me-
morial Hospital, supra, at 24–25. Indeed, the Revised Uni-
form Arbitration Act of 2000 (RUAA), seeking to “incorpo-
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rate the holdings of the vast majority of state courts and the
law that has developed under the [Federal Arbitration Act],”
states that an “arbitrator shall decide whether a condition
precedent to arbitrability has been fulfilled.” RUAA § 6(c),
and comment 2, 7 U. L. A. 12–13 (Supp. 2002). And the com-
ments add that “in the absence of an agreement to the con-
trary, issues of substantive arbitrability . . . are for a court
to decide and issues of procedural arbitrability, i. e., whether
prerequisites such as time limits, notice, laches, estoppel,
and other conditions precedent to an obligation to arbitrate
have been met, are for the arbitrators to decide.” Id., § 6,
comment 2, 7 U. L. A., at 13 (emphasis added).

Following this precedent, we find that the applicability of
the NASD time limit rule is a matter presumptively for the
arbitrator, not for the judge. The time limit rule closely
resembles the gateway questions that this Court has found
not to be “questions of arbitrability.” E. g., Moses H. Cone
Memorial Hospital, supra, at 24–25 (referring to “waiver,
delay, or a like defense”). Such a dispute seems an “aspec[t]
of the [controversy] which called the grievance procedures
into play.” John Wiley, supra, at 559.

Moreover, the NASD arbitrators, comparatively more ex-
pert about the meaning of their own rule, are comparatively
better able to interpret and to apply it. In the absence of
any statement to the contrary in the arbitration agreement,
it is reasonable to infer that the parties intended the agree-
ment to reflect that understanding. Cf. First Options, 514
U. S., at 944–945. And for the law to assume an expectation
that aligns (1) decisionmaker with (2) comparative expertise
will help better to secure a fair and expeditious reso-
lution of the underlying controversy—a goal of arbitration
systems and judicial systems alike.

We consequently conclude that the NASD’s time limit rule
falls within the class of gateway procedural disputes that
do not present what our cases have called “questions of arbi-
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trability.” And the strong pro-court presumption as to the
parties’ likely intent does not apply.

III

Dean Witter argues that, in any event, i. e., even without
an antiarbitration presumption, we should interpret the con-
tracts between the parties here as calling for judicial deter-
mination of the time limit matter. Howsam’s execution of
a Uniform Submission Agreement with the NASD in 1997
effectively incorporated the NASD Code into the parties’
agreement. Dean Witter notes the Code’s time limit rule
uses the word “eligible.” That word, in Dean Witter’s view,
indicates the parties’ intent for the time limit rule to be re-
solved by the court prior to arbitration.

We do not see how that is so. For the reasons stated in
Part II, supra, parties to an arbitration contract would nor-
mally expect a forum-based decisionmaker to decide forum-
specific procedural gateway matters. And any temptation
here to place special antiarbitration weight on the appear-
ance of the word “eligible” in the NASD Code rule is coun-
terbalanced by a different NASD rule; that rule states that
“arbitrators shall be empowered to interpret and determine
the applicability of all provisions under this Code.” NASD
Code § 10324.

Consequently, without the help of a special arbitration-
disfavoring presumption, we cannot conclude that the parties
intended to have a court, rather than an arbitrator, interpret
and apply the NASD time limit rule. And as we held in
Part II, supra, that presumption does not apply.

IV

For these reasons, the judgment of the Tenth Circuit is

Reversed.

Justice O’Connor took no part in the consideration or
decision of this case.
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Justice Thomas, concurring in the judgment.

As our precedents make clear and as the Court notes, arbi-
tration is a matter of contract. Ante, at 83. In Volt Infor-
mation Sciences, Inc. v. Board of Trustees of Leland Stan-
ford Junior Univ., 489 U. S. 468 (1989), we held that under
the Federal Arbitration Act courts must enforce private
agreements to arbitrate just as they would ordinary con-
tracts: in accordance with their terms. Under Volt, when
an arbitration agreement contains a choice-of-law provision,
that provision must be honored, and a court interpreting the
agreement must follow the law of the jurisdiction selected
by the parties. See id., at 478–479 (enforcing a choice-of-
law provision that incorporated a state procedural rule con-
cerning arbitration proceedings); see also Mastrobuono v.
Shearson Lehman Hutton, Inc., 514 U. S. 52, 67 (1995)
(Thomas, J., dissenting) (concluding that the choice-of-law
provision in question was indistinguishable from the one in
Volt and, thus, should have been given effect). A straight-
forward application of these principles easily resolves the
question presented in this case.

The agreement now before us provides that it “shall be
construed and enforced in accordance with the laws of the
State of New York.” App. 6. Interpreting two agreements
containing provisions virtually identical to the ones in dis-
pute here, the New York Court of Appeals held that issues
implicating § 15 (now § 10304) of the National Association of
Securities Dealers Code of Arbitration Procedure are for
arbitrators to decide. See Smith Barney Shearson Inc. v.
Sacharow, 91 N. Y. 2d 39, 689 N. E. 2d 884 (1997). Because
the parties agreed to be bound by New York law and because
Volt requires us to enforce their agreement, I would permit
arbitrators to resolve the § 10304 issues that have arisen in
this case, just as New York case law provides. The Court
follows a different route to reach the same conclusion; ac-
cordingly, I concur only in the judgment.
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Shurtleff of Utah, Jerry W. Kilgore of Virginia, Christine
O. Gregoire of Washington, and Darrell V. McGraw, Jr., of
West Virginia.*

Per Curiam.
The writ of certiorari is dismissed as improvidently

granted.

Justice Stevens, dissenting.
The Court’s decision to dismiss the writ of certiorari as

improvidently granted presumably is motivated, at least in
part, by the view that the jurisdictional issues presented by
this case do not admit of an easy resolution.1 I do not share
that view. Moreover, I believe we have an obligation to pro-
vide needed clarification concerning an important issue that
has generated confusion among the federal courts, namely,
the availability of Federal Rule of Civil Procedure 60(b) mo-
tions to challenge the integrity of final orders entered in ha-
beas corpus proceedings. I therefore respectfully dissent
from the Court’s disposition of the case.

I
In 1988 the Tennessee Supreme Court affirmed petition-

er’s conviction and his death sentence. His attempts to ob-

*Briefs of amici curiae urging reversal were filed for James F. Neal
et al. by Elizabeth G. Taylor and Ronald H. Weich; and for the National
Association of Criminal Defense Lawyers by Deanne E. Maynard, Donald
B. Verrilli, Jr., Lisa B. Kemler, and Edward M. Chikofsky.

A brief of amicus curiae urging affirmance was filed for the Criminal
Justice Legal Foundation by Kent S. Scheidegger.

1 On October 24, 2002, just two weeks before oral argument, the Court
entered an order directing the parties to file supplemental briefs address-
ing these two questions: “Did the Sixth Circuit have jurisdiction to review
the District Court’s order, dated November 27, 2001, transferring petition-
er’s Rule 60(b) motion to the Sixth Circuit pursuant to 28 U. S. C. § 1631?
Does this Court have jurisdiction to review the Sixth Circuit’s order, dated
February 11, 2002, denying leave to file a second habeas corpus petition?”
Post, p. 996.
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tain postconviction relief in the state court system were un-
successful. In 1996 he filed an application for a writ of
habeas corpus in the Federal District Court advancing sev-
eral constitutional claims, two of which raised difficult ques-
tions. The first challenged the competency of his trial coun-
sel and the second made serious allegations of prosecutorial
misconduct. After hearing extensive evidence on both
claims, on April 8, 1998, the District Court entered an order
granting relief on the first claim, but holding that the second
was procedurally barred because it had not been fully ex-
hausted in the state courts. Abdur’Rahman v. Bell, 999
F. Supp. 1073 (MD Tenn. 1998). The procedural bar resulted
from petitioner’s failure to ask the Supreme Court of Tennes-
see to review the lower state courts’ refusal to grant relief
on the prosecutorial misconduct claim. Id., at 1080–1083.

The District Court’s ruling that the claim had not been
fully exhausted appeared to be correct under Sixth Circuit
precedent 2 and it was consistent with this Court’s later hold-
ing in O’Sullivan v. Boerckel, 526 U. S. 838 (1999). In re-
sponse to our decision in O’Sullivan, however, the Tennessee
Supreme Court on June 28, 2001, adopted a new rule that
changed the legal landscape. See In re: Order Establishing
Rule 39, Rules of the Supreme Court of Tennessee: Exhaus-
tion of Remedies. App. 278. That new rule made it per-
fectly clear that the District Court’s procedural bar holding
was, in fact, erroneous.3

2 See Silverburg v. Evitts, 993 F. 2d 124 (CA6 1993). Other Circuits
had held that the exhaustion requirement may be satisfied without seeking
discretionary review in a State’s highest court. See, e. g., Dolny v. Erick-
son, 32 F. 3d 381 (CA8 1994); Boerckel v. O’Sullivan, 135 F. 3d 1194 (CA7
1998).

3 Tennessee Supreme Court Rule 39 reads, in relevant part: “In all ap-
peals from criminal convictions or post-conviction relief matters from and
after July 1, 1967, a litigant shall not be required to petition for rehear-
ing or to file an application for permission to appeal to the Supreme Court
of Tennessee following an adverse decision of the Court of Criminal Ap-
peals in order to be deemed to have exhausted all available state remedies
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The warden appealed from the District Court’s order
granting the writ, but petitioner did not appeal the ruling
that his prosecutorial misconduct claim was procedurally
barred. The Court of Appeals set aside the District Court’s
grant of relief to petitioner, 226 F. 3d 696 (CA6 2000), and
we denied his petition for certiorari on October 9, 2001, 534
U. S. 970. The proceedings that were thereafter initiated
raised the questions the Court now refuses to decide.

On November 2, 2001, petitioner filed a motion, pursuant
to Rule 60(b) of the Federal Rules of Civil Procedure,4 seek-
ing relief from the District Court judgment entered on April
8, 1998. The motion did not assert any new constitutional
claims and did not rely on any newly discovered evidence.
It merely asked the District Court to set aside its 1998 order
terminating the habeas corpus proceeding and to decide the
merits of the prosecutorial misconduct claim that had been
held to be procedurally barred. The motion relied on the

respecting a claim of error. Rather, when the claim has been presented
to the Court of Criminal Appeals or the Supreme Court, and relief has
been denied, the litigant shall be deemed to have exhausted all available
state remedies available for that claim.” This type of action by the
Tennessee Court was anticipated—indeed, invited—by the concurring
opinion in O’Sullivan v. Boerckel, 526 U. S. 838, 849–850 (1999) (opinion of
Souter, J.).

4 Federal Rule of Civil Procedure 60(b) provides, in part: “On motion
and upon such terms as are just, the court may relieve a party or a party’s
legal representative from a final judgment, order, or proceeding for the
following reasons: (1) mistake, inadvertence, surprise, or excusable ne-
glect; (2) newly discovered evidence which by due diligence could not have
been discovered in time to move for a new trial under Rule 59(b); (3) fraud
(whether heretofore denominated intrinsic or extrinsic), misrepresenta-
tion, or other misconduct of an adverse party; (4) the judgment is void;
(5) the judgment . . . upon which it is based has been reversed or otherwise
vacated, or it is no longer equitable that the judgment should have pro-
spective application; or (6) any other reason justifying relief from the oper-
ation of the judgment. The motion shall be made within a reasonable
time, and for reasons (1), (2), and (3) not more than one year after the
judgment, order, or proceeding was entered or taken.”
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ground that the Tennessee Supreme Court’s new Rule 39
demonstrated that the District Court’s procedural bar ruling
had been based on a mistaken premise.

Relying on Sixth Circuit precedent,5 on November 27,
2001, the District Court entered an order that: (1) char-
acterized the motion as a “second or successive habeas cor-
pus application” governed by 28 U. S. C. § 2244; (2) held that
the District Court was therefore without jurisdiction to
decide the motion; 6 and (3) transferred the case to the Court
of Appeals pursuant to § 1631.7

Petitioner sought review of that order in both the District
Court and the Court of Appeals. In the District Court, peti-
tioner filed a notice of appeal and requested a certificate of
appealability. See Civil Docket for Case No. 96–CV–380
(MD Tenn., Apr. 23, 1996), App. 11. In the Court of Appeals,
petitioner filed the notice of appeal, again sought a certificate
of appealability, and moved the court to consolidate the ap-
peal of the District Court’s Rule 60(b) ruling with his pre-

5 McQueen v. Scroggy, 99 F. 3d 1302, 1335 (CA6 1996) (“We agree with
those circuits that have held that a Rule 60(b) motion is the practical
equivalent of a successive habeas corpus petition . . .”).

6 Title 28 U. S. C. § 2244(b)(ii)(3)(A) provides: “Before a second or succes-
sive application permitted by this section is filed in the district court,
the applicant shall move in the appropriate court of appeals for an order
authorizing the district court to consider the application.”

7 Section 1631 provides: “Whenever a civil action is filed in a court as
defined in section 610 of this title or an appeal, including a petition for
review of administrative action, is noticed for or filed with such a court
and that court finds that there is a want of jurisdiction, the court shall, if
it is in the interest of justice, transfer such action or appeal to any other
such court in which the action or appeal could have been brought at the
time it was filed or noticed, and the action or appeal shall proceed as if it
had been filed in or noticed for the court to which it is transferred on the
date upon which it was actually filed in or noticed for the court from which
it is transferred.” Under Sixth Circuit precedent, a district court pre-
sented with a “second or successive” habeas application must transfer it
to the Court of Appeals pursuant to that section. See In re Sims, 111
F. 3d 45 (CA6 1997).
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existing appeal of his original federal habeas petition. Id.,
at 28. On January 18, 2002, the Court of Appeals entered
an order that endorsed the District Court’s disposition of the
Rule 60(b) motion, specifically including its characterization
of the motion as a successive habeas petition. Nos. 98–6568/
6569, 01–6504 (CA6), p. 2, App. 35, 36. In that order the
Court of Appeals stated that the “district court properly
found that a Rule 60(b) motion is the equivalent of a succes-
sive habeas corpus petition,” and then held that Abdur’Rah-
man’s petition did not satisfy the gateway criteria set forth
in § 2244(b)(2) for the filing of such a petition. Ibid. It con-
cluded that “all relief requested to this panel is denied.” Id.,
at 37. In a second order, entered on February 11, 2002, Nos.
98–6568/6569, 01–6504 (CA6), id., at 38, the Court of Appeals
referred to additional filings by petitioner and denied them
all.8

Thereafter we stayed petitioner’s execution and granted
his petition for certiorari to review the Court of Appeals’
disposition of his Rule 60(b) motion.9 535 U. S. 1016 (2002).

II

The answer to the jurisdictional questions that we asked
the parties to address depends on whether the motion that
petitioner filed on November 2, 2001, was properly styled as

8 One paragraph in that order reads as follows: “The order construing
an ostensible Rule 60(b) motion as an application for leave to file a second
habeas corpus petition . . . is not an appealable order in No. 01–6504, which
is therefore DISMISSED for lack of jurisdiction.” App. 39.

9 The two questions presented in the certiorari petition read as follows:
“1. Whether the Sixth Circuit erred in holding, in square conflict with
decisions of this Court and of other circuits, that every Rule 60(b) Motion
constitutes a prohibited ‘second or successive’ habeas petition as a mat-
ter of law.

“2. Whether a court of appeals abuses its discretion in refusing to per-
mit consideration of a vital intervening legal development when the failure
to do so precludes a habeas petitioner from ever receiving any adjudication
of his claims on the merits.” Pet. for Cert.
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a Rule 60(b) motion, or was actually an application to file
a second or successive habeas corpus petition, as the Court
of Appeals held. If it was the latter, petitioner clearly
failed to follow the procedure specified in 28 U. S. C.
§ 2244(b)(3)(A).10 On the other hand, it is clear that if the
motion was a valid Rule 60(b) filing, the Court of Appeals
had jurisdiction to review the District Court’s denial of re-
lief—either because that denial was a final order from which
petitioner filed a timely appeal, or because the District Court
had transferred the matter to the Court of Appeals pursuant
to § 1631.11 In either event the issue was properly before
the Court of Appeals, and—since the jurisdictional bar in
§ 2244(b)(3)(E) does not apply to Rule 60(b) motions—we cer-
tainly have jurisdiction to review the orders that the Court
of Appeals entered on January 18 and February 11, 2002.
Thus, in order to resolve both the jurisdictional issues and
the questions presented in the certiorari petition, it is neces-
sary to identify the difference, if any, between a Rule 60(b)
motion and a second or successive habeas corpus application.

As Judge Tjoflat explained in a recent opinion addressing
that precise issue, the difference is defined by the relief that
the applicant seeks. Is he seeking relief from a federal
court’s final order entered in a habeas proceeding on one or
more of the grounds set forth in Rule 60(b), or is he seeking
relief from a state court’s judgment of conviction on the basis
of a new constitutional claim? Referring to the difference

10 Section 2244(b)(3)(A) provides: “Before a second or successive applica-
tion permitted by this section is filed in the district court, the applicant
shall move in the appropriate court of appeals for an order authorizing
the district court to consider the application.” Petitioner filed no such
motion.

11 It is of particular importance that petitioner filed his notice of appeal
in both the Court of Appeals and the District Court. Regardless of
whether the District Court’s transfer order divested that court of jurisdic-
tion to conduct further proceedings, petitioner challenged the specific
characterization of his Rule 60(b) motion before the two possible courts
that could hear his claim.
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between a Rule 60(b) motion and a “second or successive”
habeas corpus petition, Judge Tjoflat wrote:

“The distinction lies in the harm each is designed to
cure. A ‘second or successive’ habeas corpus petition,
as discussed above, is meant to address two specific
types of constitutional claims by prisoners: (1) claims
that ‘rel[y] on a new rule of constitutional law,’ and
(2) claims that rely on a rule of constitutional law and
are based on evidence that ‘could not have been discov-
ered previously through the exercise of due diligence’
and would establish the petitioner’s factual innocence.
28 U. S. C. § 2244(b)(3)(A). Neither of these types of
claims challenges the district court’s previous denial of
relief under 28 U. S. C. § 2254. Instead, each alleges
that the contextual circumstances of the proceeding
have changed so much that the petitioner’s conviction or
sentence now runs afoul of the Constitution.

“In contrast, a motion for relief under Rule 60 of the
Federal Rules of Civil Procedure contests the integrity
of the proceeding that resulted in the district court’s
judgment.

. . . . .
“When a habeas corpus petitioner moves for relief

under, for example, Rule 60(b)(3), he is impugning the
integrity of the district court’s judgment rejecting his
petition on the ground that the State obtained the judg-
ment by fraud. Asserting this claim is quite different
from contending, as the petitioner would in a successive
habeas corpus petition, that his conviction or sentence
was obtained ‘in violation of the Constitution or laws or
treaties of the United States.’ 28 U. S. C. § 2254(a).

“In sum, a ‘second or successive’ habeas corpus peti-
tion, like all habeas corpus petitions, is meant to remedy
constitutional violations (albeit ones which arise out of
facts discovered or laws evolved after an initial habeas
corpus proceeding), while a Rule 60(b) motion is de-
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signed to cure procedural violations in an earlier pro-
ceeding—here, a habeas corpus proceeding—that raise
questions about that proceeding’s integrity.

. . . . .

“As a final note, I would add that this rule is not just
consistent with case law, but it also comports with the
fair and equitable administration of justice. If, for ex-
ample, a death row inmate could show that the State
indeed committed fraud upon the district court during
his habeas corpus proceeding, it would be a miscarriage
of justice if we turned a blind eye to such abuse of the
judicial process. Nevertheless, this is the result that
would occur if habeas corpus petitioners’ Rule 60(b) mo-
tions were always considered ‘second or successive’ ha-
beas corpus petitions. After all, a claim of prosecuto-
rial fraud does not rely on ‘a new rule of constitutional
law’ and may not ‘establish by clear and convincing evi-
dence that . . . no reasonable factfinder would have found
the applicant guilty of the underlying offense.’ 28
U. S. C. § 2244(b)(2). It is a claim that nonetheless must
be recognized.” Mobley v. Head, 306 F. 3d 1096, 1100–
1105 (CA11 2002) (dissenting opinion).

Judge Tjoflat’s reasoning is fully consistent with this
Court’s decisions in Stewart v. Martinez-Villareal, 523 U. S.
637 (1998), and Slack v. McDaniel, 529 U. S. 473 (2000).
Applying that reasoning to the present case, it is perfectly
clear that the petitioner filed a proper Rule 60(b) motion.
(Whether it should have been granted is a different ques-
tion.) The motion did not purport to set forth the basis for
a second or successive challenge to the state-court judgment
of conviction. It did, however, seek relief from the final
order entered by the federal court in the habeas proceeding,
and it relied on grounds that are either directly or indirectly
identified in Rule 60(b) as possible bases for such relief. Es-
sentially it submitted that the “changes in the . . . legal land-
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scape,” Agostini v. Felton, 521 U. S. 203, 215 (1997), effected
by Tennessee’s new rule demonstrated that the District
Court’s procedural bar ruling rested on a mistaken premise.
In petitioner’s view, that mistake constituted a “reason justi-
fying relief from the operation of the judgment” within the
meaning of Rule 60(b)(6). Whether one ultimately agrees
or disagrees with that submission, it had sufficient arguable
merit to persuade at least four Members of this Court to
grant his certiorari petition.

III

In the District Court petitioner filed a comprehensive
memorandum supporting his submission that his Rule 60(b)
motion should be granted. App. 171–267. He has argued
that the evidence already presented to the court proves that
the prosecutor was guilty of serious misconduct; that affida-
vits executed by eight members of the jury that sentenced
him to death establish that they would have not voted in
favor of the death penalty if they had known the facts that
the prosecutor improperly withheld or concealed from them;
and that it is inequitable to allow an erroneous procedural
ruling to deprive him of a ruling on the merits. In this
Court, a brief filed by former prosecutors as amici curiae
urges us to address the misconduct claim, stressing the im-
portance of condemning the conduct disclosed by the rec-
ord.12 Arguably it would be appropriate for us to do so in
order to answer the second question presented in the certio-
rari petition. In my opinion, however, correct procedure re-
quires that the merits of the Rule 60(b) motion be addressed
in the first instance by the District Court.

The District Court has already heard the extensive evi-
dence relevant to the prosecutorial misconduct claim, as well
as the evidence that persuaded both the Tennessee appellate
court and two federal courts that petitioner’s trial counsel

12 See Brief for James F. Neal et al. as Amici Curiae 24.
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was ineffective (relief was denied on this claim based on a
conclusion that counsel’s ineffectiveness did not affect the
outcome of the trial). That court is, therefore, in the best
position to evaluate the equitable considerations that may be
taken into account in ruling on a Rule 60(b) motion. More-
over, simply as a matter of orderly procedure, the court in
which the motion was properly filed is the one that should
first evaluate its merits.

The Court of Appeals for the Sixth Circuit plainly erred
when it characterized petitioner’s Rule 60(b) motion as an
application for a second or successive habeas petition and
denied relief for that reason. The “federalism” concerns
that motivated this Court’s misguided decisions in Coleman
v. Thompson, 501 U. S. 722 (1991),13 and O’Sullivan v. Boer-
ckel, 526 U. S. 838 (1999), do not even arguably support the
Sixth Circuit’s disposition of petitioner’s motion. I would
therefore vacate the orders that that court entered on Janu-
ary 18 and February 11, 2002, and remand the case to that
court with instructions to direct the District Court to rule
on the merits of the Rule 60(b) motion.

13 “This is a case about federalism.” 501 U. S., at 726.
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John Cornyn of Texas, and Jerry W. Kilgore of Virginia; for the American
Farm Bureau Federation et al. by John J. Rademacher; for the American
Forest & Paper Association by Steven P. Quarles, J. Michael Klise, Ellen
B. Steen, and William R. Murray; for the California Farm Bureau Federa-
tion et al. by Robin L. Rivett and M. Reed Hopper; for the National Associ-
ation of Home Builders by Virginia S. Albrecht, Andrew J. Turner, Duane
J. Desiderio, and Thomas Jon Ward; for the National Stone, Sand and
Gravel Association et al. by Lawrence R. Liebesman; and for Save Our
Shoreline by Nancie G. Marzulla, Roger J. Marzulla, Brenda D. Colella,
and David L. Powers.

Briefs of amici curiae urging affirmance were filed for the State of New
Jersey et al. by David Samson, Attorney General of New Jersey, and
Patrick DeAlmeida and Rachel J. Horowitz, Deputy Attorneys General,
and by the Attorneys General for their respective States as follows: Earl
I. Anzai of Hawaii and Darrell V. McGraw, Jr., of West Virginia; for the
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Per Curiam

Per Curiam.

The judgment is affirmed by an equally divided Court.

Justice Kennedy took no part in the consideration or
decision of this case.

Association of State Wetlands Managers by Patrick A. Parenteau; for the
National Wildlife Federation et al. by Howard I. Fox; and for Dr. Joy
Zedler et al. by John D. Echeverria.
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SATTAZAHN v. PENNSYLVANIA

certiorari to the supreme court of pennsylvania

No. 01–7574. Argued November 4, 2002—Decided January 14, 2003

Under Pennsylvania law, (1) the verdict in the penalty phase of capital
proceedings must be death if the jury unanimously finds at least one
aggravating circumstance and no mitigating circumstance or one or
more aggravating circumstances outweighing any mitigating circum-
stances, but it must be life imprisonment in all other instances; and
(2) the court may discharge a jury if it determines that the jury will not
unanimously agree on the sentence, but the court must then enter a life
sentence. When petitioner’s penalty-phase jury reported to the trial
judge that it was hopelessly deadlocked 9-to-3 for life imprisonment, the
court discharged the jury and entered a life sentence. On appeal, the
Pennsylvania Superior Court reversed petitioner’s first-degree murder
conviction and remanded for a new trial. At the second trial, Pennsyl-
vania again sought the death penalty and the jury again convicted peti-
tioner, but this time the jury imposed a death sentence. In affirming,
the Pennsylvania Supreme Court found that neither the Fifth Amend-
ment’s Double Jeopardy Clause nor the Fourteenth Amendment’s Due
Process Clause barred Pennsylvania from seeking the death penalty at
the retrial.

Held:
1. There was no double-jeopardy bar to Pennsylvania’s seeking the

death penalty on retrial. Pp. 106–110, 113–115.
(a) Where, as here, a defendant who is convicted of murder and

sentenced to life imprisonment succeeds in having the conviction set
aside on appeal, jeopardy has not terminated, so that a life sentence
imposed in connection with the initial conviction raises no double-
jeopardy bar to a death sentence on retrial. Stroud v. United States,
251 U. S. 15. While, in the line of cases commencing with Bullington
v. Missouri, 451 U. S. 430, this Court has found that the Double Jeop-
ardy Clause applies to capital-sentencing proceedings that “have the
hallmarks of the trial on guilt or innocence,” id., at 439, the relevant
inquiry in that context is not whether the defendant received a life sen-
tence the first time around, but whether a first life sentence was an
“acquittal” based on findings sufficient to establish legal entitlement to
the life sentence—i. e., findings that the government failed to prove one
or more aggravating circumstances beyond a reasonable doubt, Arizona
v. Rumsey, 467 U. S. 203, 211. Pp. 106–109.
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(b) Double-jeopardy protections were not triggered when the jury
deadlocked at petitioner’s first sentencing proceeding and the court pre-
scribed a life sentence pursuant to Pennsylvania law. The jury in that
first proceeding was deadlocked and made no findings with respect to
the alleged aggravating circumstance. That result, or nonresult, cannot
fairly be called an acquittal, based on findings sufficient to establish
legal entitlement to a life sentence. Neither was the entry of a life
sentence by the judge an “acquittal.” Under Pennsylvania’s scheme, a
judge has no discretion to fashion a sentence once he finds the jury is
deadlocked, and he makes no findings and resolves no factual matters.
The Pennsylvania Supreme Court also made no finding that the Penn-
sylvania Legislature intended the statutorily required entry of a
life sentence to create an “entitlement” even without an “acquittal.”
Pp. 109–110.

(c) Dictum in United States v. Scott, 437 U. S. 82, 92, does not sup-
port the proposition that double jeopardy bars retrial when a defend-
ant’s case has been fully tried and the court on its own motion enters a
life sentence. The mere prospect of a second capital-sentencing pro-
ceeding does not implicate the perils against which the Double Jeopardy
Clause seeks to protect. Pp. 113–115.

2. The Due Process Clause also did not bar Pennsylvania from seeking
the death penalty at the retrial. Nothing in § 1 of the Fourteenth
Amendment indicates that any “life” or “liberty” interest that Pennsyl-
vania law may have given petitioner in the first proceeding’s life sen-
tence was somehow immutable, and he was “deprived” of any such inter-
est only by operation of the “process” he invoked to invalidate the
underlying first-degree murder conviction. This Court declines to hold
that the Due Process Clause provides greater double-jeopardy protec-
tion than does the Double Jeopardy Clause. Pp. 115–116.

563 Pa. 533, 763 A. 2d 359, affirmed.

Scalia, J., announced the judgment of the Court and delivered the opin-
ion of the Court with respect to Parts I, II, IV, and V, in which Rehn-
quist, C. J., and O’Connor, Kennedy, and Thomas, JJ., joined, and an
opinion with respect to Part III, in which Rehnquist, C. J., and Thomas,
J., joined. O’Connor, J., filed an opinion concurring in part and con-
curring in the judgment, post, p. 116. Ginsburg, J., filed a dissenting
opinion, in which Stevens, Souter, and Breyer, JJ., joined, post, p. 118.

Robert Brett Dunham argued the cause for petitioner.
With him on the briefs were Anne L. Saunders and John
T. Adams.
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Iva C. Dougherty argued the cause for respondent. With
her on the brief were Mark C. Baldwin and Alisa R. Hobart.

Sri Srinivasan argued the cause pro hac vice for the
United States as amicus curiae urging affirmance. With
him on the brief were Solicitor General Olson, Assistant
Attorney General Chertoff, Deputy Solici tor General
Dreeben, and Robert J. Erickson.

Justice Scalia announced the judgment of the Court and
delivered the opinion of the Court with respect to Parts I,
II, IV, and V, and an opinion with respect to Part III, in
which The Chief Justice and Justice Thomas join.*

In this case, we consider once again the applicability of the
Fifth Amendment’s Double Jeopardy Clause in the context
of capital-sentencing proceedings.

I

On Sunday evening, April 12, 1987, petitioner David Allen
Sattazahn and his accomplice, Jeffrey Hammer, hid in a
wooded area waiting to rob Richard Boyer, manager of the
Heidelberg Family Restaurant. Sattazahn carried a .22-
caliber Ruger semiautomatic pistol and Hammer a .41-caliber
revolver. They accosted Boyer in the restaurant’s park-
ing lot at closing time. With guns drawn, they demanded
the bank deposit bag containing the day’s receipts. Boyer
threw the bag toward the roof of the restaurant. Petitioner
commanded Boyer to retrieve the bag, but instead of comply-
ing Boyer tried to run away. Both petitioner and Hammer
fired shots, and Boyer fell dead. The two men then grabbed
the deposit bag and fled.

The Commonwealth of Pennsylvania prosecuted petitioner
and sought the death penalty. On May 10, 1991, a jury re-
turned a conviction of first-, second-, and third-degree mur-
der, and various other charges. In accordance with Penn-

*Justice Kennedy joins all but Part III of this opinion.
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sylvania law the proceeding then moved into a penalty phase.
See Pa. Stat. Ann., Tit. 18, § 1102(a)(1) (Purdon 1998); Pa.
Stat. Ann., Tit. 42, § 9711(a)(1) (Purdon Supp. 2002). The
Commonwealth presented evidence of one statutory aggra-
vating circumstance: commission of the murder while in the
perpetration of a felony. See § 9711(d)(6). Petitioner pre-
sented as mitigating circumstances his lack of a significant
history of prior criminal convictions and his age at the time
of the crime. See §§ 9711(e)(1), (4). 563 Pa. 533, 539, 763
A. 2d 359, 362 (2000).

Pennsylvania law provides that, in the penalty phase of
capital proceedings:

“(iv) the verdict must be a sentence of death if the jury
unanimously finds at least one aggravating circum-
stance . . . and no mitigating circumstance or if the jury
unanimously finds one or more aggravating circum-
stances which outweigh any mitigating circumstances.
The verdict must be a sentence of life imprisonment in
all other cases.
“(v) the court may, in its discretion, discharge the jury
if it is of the opinion that further deliberation will not
result in a unanimous agreement as to the sentence, in
which case the court shall sentence the defendant to life
imprisonment.” § 9711(c) (Purdon Supp. 2002).

After both sides presented their evidence, the jury deliber-
ated for some 31⁄2 hours, App. 23, after which it returned a
note signed by the foreman which read: “We, the jury are
hopelessly deadlocked at 9-3 for life imprisonment. Each
one is deeply entrenched in their [sic] position. We do not
expect anyone to change his or her position.” Id., at 25.
Petitioner then moved “under 9711(c), subparagraph 1, sub-
paragraph Roman Numeral 5, that the jury be discharged
and that [the court] enter a sentence of life imprisonment.”
Id., at 22. The trial judge, in accordance with Pennsylvania
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law, discharged the jury as hung, and indicated that he would
enter the required life sentence, id., at 23–24, which he later
did, id., at 30–33.

Petitioner appealed to the Pennsylvania Superior Court.
That court concluded that the trial judge had erred in in-
structing the jury in connection with various offenses with
which petitioner was charged, including first-degree murder.
It accordingly reversed petitioner’s first-degree murder con-
viction and remanded for a new trial. Commonwealth v.
Sattazahn, 428 Pa. Super. 413, 631 A. 2d 597 (1993).

On remand, Pennsylvania filed a notice of intent to seek
the death penalty. In addition to the aggravating circum-
stance alleged at the first sentencing hearing, the notice also
alleged a second aggravating circumstance, petitioner’s sig-
nificant history of felony convictions involving the use or
threat of violence to the person. (This was based on guilty
pleas to a murder, multiple burglaries, and a robbery entered
after the first trial.) Petitioner moved to prevent Pennsyl-
vania from seeking the death penalty and from adding the
second aggravating circumstance on retrial. The trial court
denied the motion, the Superior Court affirmed the denial,
App. 73, and the Pennsylvania Supreme Court declined to
review the ruling, Commonwealth v. Sattazahn, 547 Pa. 742,
690 A. 2d 1162 (1997). At the second trial, the jury again
convicted petitioner of first-degree murder, but this time im-
posed a sentence of death.

On direct appeal, the Pennsylvania Supreme Court af-
firmed both the verdict of guilt and the sentence of death on
retrial. 563 Pa., at 551, 763 A. 2d, at 369. Relying on its
earlier decision in Commonwealth v. Martorano, 535 Pa. 178,
634 A. 2d 1063 (1993), the court concluded that neither the
Double Jeopardy Clause nor the Due Process Clause barred
Pennsylvania from seeking the death penalty at petitioner’s
retrial. 563 Pa., at 545–551, 763 A. 2d, at 366–369. We
granted certiorari. 535 U. S. 926 (2002).
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II
A

The Double Jeopardy Clause of the Fifth Amendment com-
mands that “[n]o person shall . . . be subject for the same
offence to be twice put in jeopardy of life or limb.” Under
this Clause, once a defendant is placed in jeopardy for an
offense, and jeopardy terminates with respect to that of-
fense, the defendant may neither be tried nor punished a
second time for the same offense. North Carolina v. Pearce,
395 U. S. 711, 717 (1969). Where, as here, a defendant is
convicted of murder and sentenced to life imprisonment, but
appeals the conviction and succeeds in having it set aside,
we have held that jeopardy has not terminated, so that the
life sentence imposed in connection with the initial conviction
raises no double-jeopardy bar to a death sentence on retrial.
Stroud v. United States, 251 U. S. 15 (1919).

In Stroud, the only offense at issue was that of murder,
and the sentence was imposed by a judge who did not have
to make any further findings in order to impose the death
penalty. Id., at 18. In Bullington v. Missouri, 451 U. S.
430 (1981), however, we held that the Double Jeopardy
Clause does apply to capital-sentencing proceedings where
such proceedings “have the hallmarks of the trial on guilt
or innocence.” Id., at 439. We identified several aspects
of Missouri’s sentencing proceeding that resembled a trial,
including the requirement that the prosecution prove certain
statutorily defined facts beyond a reasonable doubt to sup-
port a sentence of death. Id., at 438. Such a procedure,
we explained, “explicitly requires the jury to determine
whether the prosecution has ‘proved its case.’ ” Id., at 444.
Since, we concluded, a sentence of life imprisonment signifies
that “ ‘the jury has already acquitted the defendant of what-
ever was necessary to impose the death sentence,’ ” the Dou-
ble Jeopardy Clause bars a State from seeking the death pen-
alty on retrial. Id., at 445 (quoting State ex rel. Westfall
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v. Mason, 594 S. W. 2d 908, 922 (Mo. 1980) (Bardgett, C. J.,
dissenting)).

We were, however, careful to emphasize that it is not the
mere imposition of a life sentence that raises a double-
jeopardy bar. We discussed Stroud, a case in which a de-
fendant who had been convicted of first-degree murder and
sentenced to life imprisonment obtained a reversal of his con-
viction and a new trial when the Solicitor General confessed
error. In Stroud, the Court unanimously held that the Dou-
ble Jeopardy Clause did not bar imposition of the death pen-
alty at the new trial. 251 U. S., at 17–18. What distin-
guished Bullington from Stroud, we said, was the fact that
in Stroud “there was no separate sentencing proceeding at
which the prosecution was required to prove—beyond a rea-
sonable doubt or otherwise—additional facts in order to jus-
tify the particular sentence.” Bullington, 451 U. S., at 439.
We made clear that an “acquittal” at a trial-like sentencing
phase, rather than the mere imposition of a life sentence, is
required to give rise to double-jeopardy protections. Id.,
at 446.

Later decisions refined Bullington’s rationale. In Ari-
zona v. Rumsey, 467 U. S. 203 (1984), the State had argued
in the sentencing phase, based on evidence presented during
the guilt phase, that three statutory aggravating circum-
stances were present. The trial court, however, found that
no statutory aggravator existed, and accordingly entered
judgment in the accused’s favor on the issue of death. On
the State’s cross-appeal, the Supreme Court of Arizona con-
cluded that the trial court had erred in its interpretation of
one of the statutory aggravating circumstances, and re-
manded for a new sentencing proceeding, which produced a
sentence of death. Id., at 205–206. In setting that sen-
tence aside, we explained that “[t]he double jeopardy princi-
ple relevant to [Rumsey’s] case is the same as that invoked
in Bullington: an acquittal on the merits by the sole deci-
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sionmaker in the proceeding is final and bars retrial on the
same charge.” Id., at 211.

“The trial court entered findings denying the existence
of each of the seven statutory aggravating circum-
stances, and as required by state law, the court then
entered judgment in respondent’s favor on the issue of
death. That judgment, based on findings sufficient to
establish legal entitlement to the life sentence, amounts
to an acquittal on the merits and, as such, bars any re-
trial of the appropriateness of the death penalty.” Ibid.
(emphasis added).

Rumsey thus reaffirmed that the relevant inquiry for
double-jeopardy purposes was not whether the defendant re-
ceived a life sentence the first time around, but rather
whether a first life sentence was an “acquittal” based on
findings sufficient to establish legal entitlement to the life
sentence—i. e., findings that the government failed to prove
one or more aggravating circumstances beyond a reason-
able doubt.

A later case in the line, Poland v. Arizona, 476 U. S. 147
(1986), involved two defendants convicted of first-degree
murder and sentenced to death. On appeal the Arizona Su-
preme Court set aside the convictions (because of jury con-
sideration of nonrecord evidence) and further found that
there was insufficient evidence to support the one aggravat-
ing circumstance found by the trial court. It concluded,
however, that there was sufficient evidence to support a dif-
ferent aggravating circumstance, which the trial court had
thought not proved. The court remanded for retrial; the de-
fendants were again convicted of first-degree murder, and a
sentence of death was again imposed. Id., at 149–150. We
decided that in those circumstances, the Double Jeopardy
Clause was not implicated. We distinguished Bullington
and Rumsey on the ground that in Poland, unlike in those
cases, neither the judge nor the jury had “acquitted” the de-
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fendant in his first capital-sentencing proceeding by entering
findings sufficient to establish legal entitlement to the life
sentence. 476 U. S., at 155–157.

B

Normally, “a retrial following a ‘hung jury’ does not violate
the Double Jeopardy Clause.” Richardson v. United States,
468 U. S. 317, 324 (1984). Petitioner contends, however,
that given the unique treatment afforded capital-sentencing
proceedings under Bullington, double-jeopardy protections
were triggered when the jury deadlocked at his first sentenc-
ing proceeding and the court prescribed a sentence of life
imprisonment pursuant to Pennsylvania law.

We disagree. Under the Bullington line of cases just
discussed, the touchstone for double-jeopardy protection in
capital-sentencing proceedings is whether there has been
an “acquittal.” Petitioner here cannot establish that the
jury or the court “acquitted” him during his first capital-
sentencing proceeding. As to the jury: The verdict form
returned by the foreman stated that the jury deadlocked
9-to-3 on whether to impose the death penalty; it made no
findings with respect to the alleged aggravating circum-
stance. That result—or more appropriately, that non-
result—cannot fairly be called an acquittal “based on find-
ings sufficient to establish legal entitlement to the life
sentence.” Rumsey, supra, at 211.

The entry of a life sentence by the judge was not “acquit-
tal,” either. As the Pennsylvania Supreme Court explained:

“ ‘Under Pennsylvania’s sentencing scheme, the judge
has no discretion to fashion sentence once he finds that
the jury is deadlocked. The statute directs him to enter
a life sentence. 42 Pa. C. S. § 9711(c)(1)(v) (. . . if . . .
further deliberation will not result in a unanimous
agreement as to the sentence, . . . the court shall sen-
tence the defendant to life imprisonment.) (emphasis
added). The judge makes no findings and resolves no
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factual matter. Since judgment is not based on findings
which resolve some factual matter, it is not sufficient to
establish legal entitlement to a life sentence. A default
judgment does not trigger a double jeopardy bar to the
death penalty upon retrial.’ ” 563 Pa., at 548, 763 A. 2d,
at 367 (quoting Martorano, 535 Pa., at 194, 634 A. 2d,
at 1070).

It could be argued, perhaps, that the statutorily required
entry of a life sentence creates an “entitlement” even without
an “acquittal,” because that is what the Pennsylvania Legis-
lature intended—i. e., it intended that the life sentence
should survive vacation of the underlying conviction. The
Pennsylvania Supreme Court, however, did not find such in-
tent in the statute—and there was eminently good cause not
to do so. A State’s simple interest in closure might make it
willing to accept the default penalty of life imprisonment
when the conviction is affirmed and the case is, except for
that issue, at an end—but unwilling to do so when the case
must be retried anyway. And its interest in conservation of
resources might make it willing to leave the sentencing issue
unresolved (and the default life sentence in place) where the
cost of resolving it is the empaneling of a new jury and, in
all likelihood, a repetition of much of the guilt phase of the
first trial—though it is eager to attend to that unfinished
business if there is to be a new jury and a new trial anyway.

III
A

When Bullington, Rumsey, and Poland were decided,
capital-sentencing proceedings were understood to be just
that: sentencing proceedings. Whatever “hallmarks of [a]
trial” they might have borne, Bullington, 451 U. S., at 439,
they differed from trials in a respect crucial for purposes of
the Double Jeopardy Clause: They dealt only with the sen-
tence to be imposed for the “offence” of capital murder.
Thus, in its search for a rationale to support Bullington and
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its “progeny,” the Court continually tripped over the text of
the Double Jeopardy Clause.

Recent developments, however, have illuminated this part
of our jurisprudence. Our decision in Apprendi v. New Jer-
sey, 530 U. S. 466 (2000), clarified what constitutes an “ele-
ment” of an offense for purposes of the Sixth Amendment’s
jury-trial guarantee. Put simply, if the existence of any fact
(other than a prior conviction) increases the maximum pun-
ishment that may be imposed on a defendant, that fact—no
matter how the State labels it—constitutes an element, and
must be found by a jury beyond a reasonable doubt. Id.,
at 482–484, 490.

Just last Term we recognized the import of Apprendi in
the context of capital-sentencing proceedings. In Ring v.
Arizona, 536 U. S. 584 (2002), we held that aggravating cir-
cumstances that make a defendant eligible for the death pen-
alty “operate as ‘the functional equivalent of an element of a
greater offense.’ ” Id., at 609 (emphasis added). That is to
say, for purposes of the Sixth Amendment’s jury-trial guar-
antee, the underlying offense of “murder” is a distinct, lesser
included offense of “murder plus one or more aggravating
circumstances”: Whereas the former exposes a defendant to
a maximum penalty of life imprisonment, the latter increases
the maximum permissible sentence to death. Accordingly,
we held that the Sixth Amendment requires that a jury, and
not a judge, find the existence of any aggravating circum-
stances, and that they be found, not by a mere preponder-
ance of the evidence, but beyond a reasonable doubt. Id.,
at 608–609.

We can think of no principled reason to distinguish, in this
context, between what constitutes an offense for purposes of
the Sixth Amendment’s jury-trial guarantee and what consti-
tutes an “offence” for purposes of the Fifth Amendment’s
Double Jeopardy Clause. Cf. Monge v. California, 524 U. S.
721, 738 (1998) (Scalia, J., dissenting) (“The fundamental
distinction between facts that are elements of a criminal
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offense and facts that go only to the sentence” not only
“delimits the boundaries of . . . important constitutional
rights, like the Sixth Amendment right to trial by jury,” but
also “provides the foundation for our entire double jeopardy
jurisprudence”). In the post-Ring world, the Double Jeop-
ardy Clause can, and must, apply to some capital-sentencing
proceedings consistent with the text of the Fifth Amend-
ment. If a jury unanimously concludes that a State has
failed to meet its burden of proving the existence of one or
more aggravating circumstances, double-jeopardy protec-
tions attach to that “acquittal” on the offense of “murder plus
aggravating circumstance(s).” Thus, Rumsey was correct
to focus on whether a factfinder had made findings that con-
stituted an “acquittal” of the aggravating circumstances; but
the reason that issue was central is not that a capital-
sentencing proceeding is “comparable to a trial,” 467 U. S.,
at 209 (citing Bullington, supra, at 438), but rather that
“murder plus one or more aggravating circumstances” is a
separate offense from “murder” simpliciter.

B

For purposes of the Double Jeopardy Clause, then, “first-
degree murder” under Pennsylvania law—the offense of
which petitioner was convicted during the guilt phase of his
proceedings—is properly understood to be a lesser included
offense of “first-degree murder plus aggravating circum-
stance(s).” See Ring, supra, at 609. Thus, if petitioner’s
first sentencing jury had unanimously concluded that Penn-
sylvania failed to prove any aggravating circumstances, that
conclusion would operate as an “acquittal” of the greater of-
fense—which would bar Pennsylvania from retrying peti-
tioner on that greater offense (and thus, from seeking the
death penalty) on retrial. Cf. Rumsey, supra, at 211.

But that is not what happened. Petitioner was convicted
in the guilt phase of his first trial of the lesser offense of
first-degree murder. During the sentencing phase, the jury
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deliberated without reaching a decision on death or life, and
without making any findings regarding aggravating or miti-
gating circumstances. After 31⁄2 hours the judge dismissed
the jury as hung and entered a life sentence in accordance
with Pennsylvania law. As explained, supra, at 109–110,
neither judge nor jury “acquitted” petitioner of the greater
offense of “first-degree murder plus aggravating circum-
stance(s).” Thus, when petitioner appealed and succeeded
in invalidating his conviction of the lesser offense, there was
no double-jeopardy bar to Pennsylvania’s retrying petitioner
on both the lesser and the greater offense; his “jeopardy”
never terminated with respect to either. Cf. Green v.
United States, 355 U. S. 184, 189 (1957) (citing United States
v. Ball, 163 U. S. 662 (1896)); Selvester v. United States, 170
U. S. 262, 269 (1898).

IV

The dissent reads the Court’s decision in United States v.
Scott, 437 U. S. 82 (1978), as supporting the proposition that
where, as here, a defendant’s “case was fully tried and the
court, on its own motion, entered a final judgment—a life
sentence—terminating the trial proceedings,” post, at 126
(opinion of Ginsburg, J.), the Double Jeopardy Clause bars
retrial. There are several problems with this reasoning.

First, it is an understatement to say that “Scott . . . did
not home in on a case like [petitioner’s],” post, at 123. The
statement upon which the dissent relies—that double jeop-
ardy “may” attach when the “trial judge terminates the pro-
ceedings favorably to the defendant on a basis not related to
factual guilt or innocence,” 437 U. S., at 92, at least where
the defendant “had either been found not guilty or . . . had
at least insisted on having the issue of guilt submitted to
the first trier of fact,” id., at 96 (emphasis added)—was noth-
ing more than dictum, and a tentative one (“may”) at that.
It would be a thin reed on which to rest a hitherto unknown
constitutional prohibition of the entirely rational course of
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making a hung jury’s failure to convict provisionally final,
subject to change if the case must be retried anyway.

Second, the dictum in Scott does not even embrace the
present case. The petitioner here did not “insist” upon a
merits determination, but to the contrary asked that the jury
be dismissed as hung. As the dissent recognizes, when the
jury announced that it was deadlocked, petitioner “move[d]
‘that the jury be discharged’ and that a life sentence be en-
tered under [Pa. Stat. Ann., Tit. 42,] § 9711(c)(1)(v).” Post,
at 125, n. 5. It is no response to say that “[t]he judge did not
grant [the] motion,” but instead made a legal determination
whether petitioner was entitled to the judgment he sought.
Ibid. Surely double-jeopardy protections cannot hinge on
whether a trial court characterizes its action as self-initiated
or in response to motion. Cf. Scott, supra, at 96. What ac-
tually happened in this case is the same as what happened
in Scott, where we denied double-jeopardy protection: (1) the
defendant moved for entry of a judgment in his favor on
procedural grounds (there, delay in indictment; here, a hung
jury); (2) the judge measured facts (there, the length of
delay; here, the likelihood of the jury’s producing a verdict)
against a legal standard to determine whether such relief
was appropriate; and (3) concluding that it was, granted the
relief.

Nor, in these circumstances, does the prospect of a second
capital-sentencing proceeding implicate any of the “perils
against which the Double Jeopardy Clause seeks to protect.”
Post, at 124 (Ginsburg, J., dissenting). The dissent stresses
that a defendant in such circumstances is “subject to the ‘or-
deal’ of a second full-blown life or death trial,” which “ ‘com-
pel[s] [him] to live in a continuing state of anxiety and insecu-
rity.’ ” Ibid. (quoting Green v. United States, supra, at 187);
see also post, at 127. But as even the dissent must admit,
post, at 125, we have not found this concern determinative
of double jeopardy in all circumstances. And it should not
be so here. This case hardly presents the specter of “an
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all-powerful state relentlessly pursuing a defendant who had
either been found not guilty or who had at least insisted on
having the issue of guilt submitted to the first trier of fact.”
Scott, supra, at 96. Instead, we see here a State which, for
any number of perfectly understandable reasons, supra, at
110, has quite reasonably agreed to accept the default pen-
alty of life imprisonment when the conviction is affirmed and
the case is, except for that issue, at an end—but to pursue
its not-yet-vindicated interest in “ ‘one complete opportunity
to convict those who have violated its laws’ ” where the case
must be retried anyway, post, at 124 (quoting Arizona v.
Washington, 434 U. S. 497, 509 (1978)).

V

In addition to his double-jeopardy claim, petitioner raises
a freestanding claim alleging deprivation of due process in
violation of the Fourteenth Amendment. He contends that,
regardless of whether the imposition of the death sentence
at the second trial violated the Double Jeopardy Clause, it
unfairly deprived him of his “life” and “liberty” interests in
the life sentence resulting from his first sentencing proceed-
ing. He frames the argument in these terms:

“Pennsylvania created a constitutionally protected life
and liberty interest in the finality of the life judgment
statutorily mandated as a result of a [deadlocked] jury.
That right vested when the court found the jury dead-
locked and imposed a mandatory life sentence. Subject-
ing [p]etitioner to a capital resentencing once that right
has vested violated [D]ue [P]rocess.” Reply Brief for
Petitioner 18–19.

We think not. Section 1 of the Fourteenth Amendment
commands that “[n]o State shall . . . deprive any person of
life, liberty, or property, without due process of law . . . .”
(Emphasis added.) Nothing indicates that any “life” or “lib-
erty” interest that Pennsylvania law may have given peti-
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tioner in the life sentence imposed after his first capital-
sentencing proceeding was somehow immutable. And he
was “deprived” of any such interest only by operation of the
“process” he invoked to invalidate the underlying first-
degree murder conviction on which it was based.

At bottom, petitioner’s due-process claim is nothing more
than his double-jeopardy claim in different clothing. As we
have said:

“The Bill of Rights speaks in explicit terms to many as-
pects of criminal procedure, and the expansion of those
constitutional guarantees under the open-ended rubric
of the Due Process Clause invites undue interference
with both considered legislative judgments and the care-
ful balance that the Constitution strikes between liberty
and order.” Medina v. California, 505 U. S. 437, 443
(1992).

We decline petitioner’s invitation to hold that the Due Proc-
ess Clause provides greater double-jeopardy protection than
does the Double Jeopardy Clause.

* * *

The Pennsylvania Supreme Court correctly concluded that
neither the Fifth Amendment’s Double Jeopardy Clause nor
the Fourteenth Amendment’s Due Process Clause barred
Pennsylvania from seeking the death penalty against peti-
tioner on retrial. The judgment of that court is, therefore,

Affirmed.

Justice O’Connor, concurring in part and concurring in
the judgment.

I join Parts I, II, IV, and V of the Court’s opinion in this
case. I do not join Part III, which would further extend the
reach of Apprendi v. New Jersey, 530 U. S. 466 (2000), be-
cause I continue to believe that case was wrongly decided.
See id., at 523–553 (O’Connor, J., dissenting); see also Ring
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v. Arizona, 536 U. S. 584, 619–620 (2002) (O’Connor, J., dis-
senting). It remains my view that “Apprendi’s rule that any
fact that increases the maximum penalty must be treated as
an element of the crime is not required by the Constitution,
by history, or by our prior cases.” Id., at 619.

I would resolve petitioner’s double jeopardy claim on the
sole ground that under Bullington v. Missouri, 451 U. S. 430
(1981), and its progeny a life sentence imposed by operation
of law after a capital sentencing jury deadlocks and fails to
reach a unanimous verdict is not an “acquittal on the merits”
barring retrial. Because death penalty sentencing proceed-
ings bear the hallmarks of a trial, we held in Arizona v.
Rumsey, 467 U. S. 203, 211 (1984), that “an acquittal on the
merits by the sole decisionmaker in the proceeding is final
and bars retrial on the same charge.” A defendant is “ac-
quitted” of the death penalty for purposes of double jeopardy
when the sentencer “decide[s] that the prosecution has not
proved its case that the death penalty is appropriate.” Po-
land v. Arizona, 476 U. S. 147, 155 (1986) (emphasis deleted
and internal quotation marks omitted). In the absence of a
death penalty acquittal, the “clean slate” rule recognized in
North Carolina v. Pearce, 395 U. S. 711, 719–721 (1969), ap-
plies and no double jeopardy bar arises.

When, as in this case, the jury deadlocks in the penalty
phase of a capital trial, it does not “decide” that the prosecu-
tion has failed to prove its case for the death penalty.
Rather, the jury makes no decision at all. Petitioner’s jury
did not “agre[e] . . . that the prosecution ha[d] not proved its
case.” Bullington, supra, at 443 (emphasis added). It did
not make any findings about the existence of the aggravating
or mitigating circumstances. See Rumsey, supra, at 211
(where the trial judge “entered findings denying the exist-
ence of each of the seven statutory aggravating circum-
stances,” the resulting “judgment, based on findings suffi-
cient to establish legal entitlement to the life sentence,
amounts to an acquittal on the merits and, as such, bars any
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retrial of the appropriateness of the death penalty”). In
short, the jury did not “acquit” petitioner of the death pen-
alty under Bullington and Rumsey.

That Pennsylvania law mandates a life sentence when a
capital sentencing jury deadlocks does not, for the reasons
given by the Court, ante, at 110, transform that life sentence
into a death penalty acquittal. Because petitioner was nei-
ther acquitted nor convicted of the death penalty in his first
trial, the Double Jeopardy Clause was not offended by a re-
trial to determine whether death was the appropriate pun-
ishment for his offenses. There is no need to say more.

Justice Ginsburg, with whom Justice Stevens,
Justice Souter, and Justice Breyer join, dissenting.

This case concerns the events that “terminat[e] jeopardy”
for purposes of the Double Jeopardy Clause. Richardson v.
United States, 468 U. S. 317, 325 (1984). The specific contro-
versy before the Court involves the entry of final judgment,
as mandated by state law, after a jury deadlock. The ques-
tion presented is whether a final judgment so entered quali-
fies as a jeopardy-terminating event. The Court concludes
it does not. I would hold that it does.

When a Pennsylvania capital jury deadlocks at the sen-
tencing stage of a proceeding, state law requires the trial
court to enter a judgment imposing a life sentence. See Pa.
Stat. Ann., Tit. 42, § 9711(c)(1)(v) (Purdon Supp. 2002). Ordi-
narily, a judgment thus imposed is final. The government
may neither appeal the sentence nor retry the sentencing
question before a second jury. See Brief for Petitioner 7;
Tr. of Oral Arg. 26. The sentencing question can be re-
tried—if retrial is not barred by the Double Jeopardy
Clause—only if the defendant successfully appeals the un-
derlying conviction and is convicted again on retrial.1

1 When a typical criminal jury is unable to agree on a verdict, in con-
trast, the judge declares a mistrial and the prosecutor has the immediate
right to reprosecute the counts on which the jury hung. See, e. g., Rich-
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The Court today holds that the state-mandated entry of a
life sentence after a jury deadlock, measured against the
Double Jeopardy Clause, does not block retrial of the life or
death question. The Court so rules because the life sen-
tence, although final under state law, see id., at 25–26, is not
the equivalent of “an acquittal on the merits,” ante, at 107–
108 (quoting Arizona v. Rumsey, 467 U. S. 203, 211 (1984)).
Our double jeopardy case law does indeed “attac[h] particu-
lar significance to an acquittal,” United States v. Scott, 437
U. S. 82, 91 (1978); that jurisprudence accords “absolute fi-
nality to a jury’s verdict of acquittal[,] no matter how errone-
ous its decision,” Burks v. United States, 437 U. S. 1, 16
(1978). And, as the Court stresses, the hung jury in Satta-
zahn’s sentencing proceeding did not “acqui[t]” him “on the
merits.” Ante, at 107 (internal quotation marks omitted).
But these two undebatable points are not inevitably disposi-
tive of this case, for our decisions recognize that jeopardy
can terminate in circumstances other than an acquittal.
Cf. Richardson, 468 U. S., at 325 (“[T]he Double Jeopardy
Clause by its terms applies only if there has been some
event, such as an acquittal, which terminates the original
jeopardy.” (Emphasis added.)).

In no prior case have we decided whether jeopardy is ter-
minated by the entry of a state-mandated sentence when the
jury has deadlocked on the sentencing question. As I see it,
the question is genuinely debatable, with tenable argument
supporting each side. Comprehending our double jeopardy
decisions in light of the underlying purposes of the Double
Jeopardy Clause, I conclude that jeopardy does terminate in
such circumstances. I would hold, as herein explained, that
once the trial court entered a final judgment of life for Satta-
zahn, the Double Jeopardy Clause barred Pennsylvania from
seeking the death penalty a second time.

ardson v. United States, 468 U. S. 317, 318, 325 (1984); United States v.
Martin Linen Supply Co., 430 U. S. 564, 570 (1977).
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I

The standard way for a defendant to secure a final judg-
ment in her favor is to gain an acquittal.2 This case involves
the atypical situation in which a defendant prevails by final
judgment without an acquittal. Unusual as the situation is,
our double jeopardy jurisprudence recognizes its existence.
In Scott, the Court stated that the “primary purpose” of the
Double Jeopardy Clause is to “protect the integrity” of final
determinations of guilt or innocence. 437 U. S., at 92. We
acknowledged, however, that “this Court has also developed
a body of law guarding the separate but related interest of
a defendant in avoiding multiple prosecutions even where
no final determination of guilt or innocence has been made.”
Ibid. “Such interests,” we observed, “may be involved in
two different situations: the first, in which the trial judge
declares a mistrial; the second, in which the trial judge ter-
minates the proceedings favorably to the defendant on a
basis not related to factual guilt or innocence.” Ibid.

The first category—mistrials—is instructive, although the
case at hand does not fit within that category. In deciding
whether reprosecution is permissible after a mistrial, “this
Court has balanced the valued right of a defendant to have
his trial completed by the particular tribunal summoned to
sit in judgment on him against the public interest in insuring

2 The Court has many times said that the Double Jeopardy Clause pro-
tects the integrity of “final judgments.” See, e. g., Crist v. Bretz, 437 U. S.
28, 33 (1978) (“A primary purpose” served by the Double Jeopardy Clause
is “akin to that served by the doctrines of res judicata and collateral estop-
pel—to preserve the finality of judgments.”); United States v. Scott, 437
U. S. 82, 92 (1978) (“the primary purpose of the Double Jeopardy Clause
was to protect the integrity of a final judgment”). In such declarations,
the Court appears to have used “final judgment” interchangeably with
“acquittal.” See Crist, 437 U. S., at 33 (referring to the English common-
law rule that “a defendant has been put in jeopardy only when there has
been a conviction or an acquittal—after a complete trial”); Scott, 437 U. S.,
at 92 (equating the term “final judgment” with a “final determination of
guilt or innocence”).
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that justice is meted out to offenders.” Ibid. (internal quo-
tation marks and citation omitted). Weighing these inter-
ests, we have decided that mistrials declared on the motion
of the prosecution or sua sponte by the court terminate jeop-
ardy unless stopping the proceedings is required by “mani-
fest necessity.” Id., at 93–94; see, e. g., Downum v. United
States, 372 U. S. 734, 737–738 (1963). A hung jury, the Court
has long recognized, meets the “manifest necessity” crite-
rion, i. e., it justifies a trial court’s declaration of a mistrial
and the defendant’s subsequent reprosecution. Arizona v.
Washington, 434 U. S. 497, 509 (1978). Retrial is also per-
missible where “a defendant successfully seeks to avoid his
trial prior to its conclusion by a motion for mistrial,” Scott,
437 U. S., at 93, unless the motion is intentionally provoked
by the government’s actions, id., at 94. Ordinarily, “[s]uch
a motion by the defendant is deemed to be a deliberate elec-
tion on his part to forgo his valued right to have his guilt or
innocence determined before the first trier of fact.” Id.,
at 93.

The second category described in Scott—“termination of
[a] trial in [a defendant’s] favor before any determination of
factual guilt or innocence,” id., at 94—is distinguished from
the first based on the quality of finality a termination order
imports. “When a trial court declares a mistrial, it all but
invariably contemplates that the prosecutor will be permit-
ted to proceed anew notwithstanding the defendant’s plea of
double jeopardy.” Id., at 92. When a motion to terminate
is granted, in contrast, the trial court “obviously contem-
plates that the proceedings will terminate then and there in
favor of the defendant.” Id., at 94. In Scott, for example,
the trial court granted the defendant’s motion to dismiss one
count of the indictment, prior to its submission to the jury, on
the ground of preindictment delay. If the prosecution had
wanted to “reinstate the proceedings in the face of such a
ruling,” it could not simply have refiled the indictment; in-
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stead, it would have had to “seek reversal of the decision of
the trial court” by pursuing an appeal. Ibid.3

Sattazahn’s case falls within Scott’s second category.
After the jury deadlocked at the sentencing stage, no mis-
trial was declared, for Pennsylvania law provided that the
trial proceedings would terminate “then and there” in Satta-
zahn’s favor. The government could not simply retry the
sentencing issue at will. The hung jury in Sattazahn’s case
did not “mak[e] . . . completion” of the first proceeding “im-
possible,” Wade v. Hunter, 336 U. S. 684, 689 (1949); instead,
Pennsylvania law required the judge to bring that proceed-
ing to a conclusion by entering a final judgment imposing a
life sentence, see Pa. Stat. Ann., Tit. 42, § 9711(c)(1)(v) (Pur-
don Supp. 2002).

Double jeopardy law with respect to Scott’s second cate-
gory is relatively undeveloped. As observed at the outset,
see supra, at 119, we have never before decided whether
jeopardy terminates upon the entry of a state-mandated final
judgment favorable to a defendant after a jury deadlocks.
We have, however, addressed the termination of a trial prior
to submission of the case to the jury. Scott was such a case
and, as the Court underscores, ante, at 114, that decision
denied double jeopardy protection. In allowing a second
prosecution in Scott, however, the Court stressed that the
defendant “deliberately ch[ose] to seek termination of the
proceedings against him on a basis unrelated to factual guilt
or innocence,” i. e., the prosecution’s preindictment delay, 437
U. S., at 98–99: Scott “successfully undertook to persuade the
trial court not to submit the issue of guilt or innocence to
the jury . . . empaneled to try him,” id., at 99. Although

3 When this Court has considered dismissals of indictments that contem-
plate the possibility of immediate reprosecution without an appeal, it has
analyzed them as mistrials. See Lee v. United States, 432 U. S. 23, 30
(1977) (dismissal based on insufficient indictment treated as mistrial for
double jeopardy purposes because Government could simply file new in-
dictment without appealing dismissal).
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holding that the Double Jeopardy Clause “does not relieve a
defendant from the consequences of his voluntary choice,”
ibid., the Court reiterated the underlying purpose of the
Clause: to prevent the State from making “repeated at-
tempts to convict an individual for an alleged offense,
thereby subjecting him to embarrassment, expense and or-
deal and compelling him to live in a continuing state of anxi-
ety and insecurity,” id., at 95 (quoting Green v. United States,
355 U. S. 184, 187 (1957)).

The ruling in Scott placing the defendant in that case out-
side the zone of double jeopardy protection, in sum, was tied
to the absence of a completed first trial episode and to the
defendant’s choice to abort the initial trial proceedings.
“[T]he Government,” we explained, “was quite willing to
continue with its production of evidence . . . , but the defend-
ant elected to seek termination of the trial on grounds un-
related to guilt or innocence.” 437 U. S., at 96. “This is
scarcely a picture of an all-powerful state relentlessly pursu-
ing a defendant who had either been found not guilty or who
had at least insisted on having the issue of guilt submitted
to the first trier of fact.” Ibid.

II

Scott, it is true, did not home in on a case like Sattazahn’s.
The Court’s reasoning, nevertheless, lends credence to the
view that a trial-terminating judgment for life, not prompted
by a procedural move on the defendant’s part, creates a legal
entitlement protected by the Double Jeopardy Clause.
Cf. Rumsey, 467 U. S., at 211 ( judgment based on factual
findings sufficient to establish “legal entitlement” to a life
sentence bars retrial). Scott recognized that defendants
have a double jeopardy interest in avoiding multiple prosecu-
tions even when there has been no determination of guilt or
innocence, and that this interest is implicated by preverdict
judgments terminating trials. 437 U. S., at 92. The inter-
est in avoiding a renewed prosecution following a final judg-
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ment is surely engaged here. Sattazahn’s life sentence had
significantly greater finality than the dismissal for preindict-
ment delay in Scott, for under Pennsylvania law, as noted
earlier, see supra, at 118, the government could not have
sought to retry the sentencing question even through an
appeal.

Moreover—and discrete from the Court’s analysis in
Scott—the perils against which the Double Jeopardy Clause
seeks to protect are plainly implicated by the prospect of a
second capital sentencing proceeding. A determination that
defendants in Sattazahn’s position are subject to the “ordeal”
of a second full-blown life or death trial “compel[s] [them] to
live in a continuing state of anxiety and insecurity.” Green,
355 U. S., at 187.4

Despite the attendant generation of anxiety and insecurity,
we have allowed retrial after hung jury mistrials in order to
give the State “one complete opportunity to convict those
who have violated its laws.” Washington, 434 U. S., at 509;
see Wade, 336 U. S., at 689 (“a defendant’s valued right to
have his trial completed by a particular tribunal must in
some instances be subordinated to the public’s interest in
fair trials designed to end in just judgments”). But here,
the Commonwealth has already had such an opportunity: The
prosecution presented its evidence to the jury, and after the
jury deadlocked, final judgment was entered at the direction
of the state legislature itself. This was not an instance in
which “the Government was quite willing to continue with
its production of evidence,” but was thwarted by a defense-
proffered motion. Scott, 437 U. S., at 96.

4 The Court identifies policy reasons why a legislature might prefer to
provide for the entry of a judgment that could be reopened should the
defendant mount a successful appeal. See ante, at 110, 115. It does not
automatically follow, however, that such a provisional judgment would be
compatible with the Double Jeopardy Clause. Cf. infra, at 127 (urging
that the prospect of a second death penalty proceeding heightens double
jeopardy concerns).
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We also sanctioned retrial in Scott, even though that case
involved a final adjudication. But there, the defendant vol-
untarily avoided subjecting himself to a determination of
guilt or innocence in the first proceeding; he did so by suc-
cessfully moving, prior to submission of the case to the jury,
for dismissal of the count in question because of preindict-
ment delay. Ibid.; see Green, 355 U. S., at 188 (suggesting
that double jeopardy protection does not apply if defendant
consents to dismissal of his first jury). That was not the
situation here: Unlike Scott, Sattazahn did not successfully
avoid having the question of his guilt or innocence submitted
to the first jury. The “issue of guilt” in his case indeed was
“submitted to the first trier of fact.” Scott, 437 U. S., at 96.
Sattazahn was thus “forced to run the gantlet once” on death.
Green, 355 U. S., at 190. Nor did Sattazahn himself bring
about termination of his first trial.5 Once the jury dead-
locked, state law directly mandated that the trial end. In

5 The governing statute provides that “the court may, in its discretion,
discharge the jury if it is of the opinion that further deliberation will not
result in a unanimous agreement as to the sentence, in which case the
court shall sentence the defendant to life imprisonment.” Pa. Stat. Ann.,
Tit. 42, § 9711(c)(1)(v) (Purdon Supp. 2002). In Sattazahn’s case, after the
jury had deliberated for about 31⁄2 hours, the judge announced that he
had “received a communication from the foreperson indicating this jury is
hopelessly deadlocked.” App. 22. He then stated: “I will bring the jury
down and inquire of the foreperson and the jury whether or not any fur-
ther deliberations would be productive.” Ibid. Only at that point did
Sattazahn move “that the jury be discharged” and that a life sentence be
entered under § 9711(c)(1)(v). Ibid. The judge did not grant Sattazahn’s
motion. Instead, he conducted an inquiry to determine whether the jury
was “hopelessly deadlocked”; he then found that it was, discharged the
jury, and announced that “by virtue of the law” he would enter a life
sentence. Id., at 23–24. The judge, at that stage, never referred back to
Sattazahn’s motion. As I read this record, the judge’s decision to conduct
an inquiry, discharge the jury, and enter a life sentence was prompted not
by a defensive motion, but simply by the jury’s announcement that it was
deadlocked, just as the statute instructs.
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short, the reasons we thought double jeopardy protection did
not attach in Scott are absent here.6

I recognize that this is a novel and close question: Satta-
zahn was not “acquitted” of the death penalty, but his case
was fully tried and the court, on its own motion, entered a
final judgment—a life sentence—terminating the trial pro-
ceedings. I would decide the double jeopardy issue in Satta-
zahn’s favor, for the reasons herein stated, and giving weight
to two ultimate considerations. First, the Court’s holding
confronts defendants with a perilous choice, one we have
previously declined to impose in other circumstances. See
Green, 355 U. S., at 193–194. Under the Court’s decision, if
a defendant sentenced to life after a jury deadlock chooses
to appeal her underlying conviction, she faces the possibility
of death if she is successful on appeal but convicted on re-
trial. If, on the other hand, the defendant loses her appeal,
or chooses to forgo an appeal, the final judgment for life
stands. In other words, a defendant in Sattazahn’s position
must relinquish either her right to file a potentially meritori-
ous appeal, or her state-granted entitlement to avoid the
death penalty.

6 We have also held that the Double Jeopardy Clause does not bar impo-
sition of a greater sentence on retrial if a defendant successfully appeals
a conviction. See, e. g., North Carolina v. Pearce, 395 U. S. 711 (1969);
United States v. DiFrancesco, 449 U. S. 117 (1980). “[T]he basic design
of the double jeopardy provision . . . as a bar against repeated attempts
to convict, with consequent subjection of the defendant to embarrassment,
expense, anxiety, and insecurity,” has “no significant application to the
prosecution’s . . . right to review a sentence.” Id., at 136. This Court
has determined, however, that for purposes of the Double Jeopardy
Clause, capital sentencing proceedings involving proof of one or more ag-
gravating factors are to be treated as trials of separate offenses, not mere
sentencing proceedings. See ante, at 106–109; ante, at 110–112 (opinion
of Scalia, J.); Ring v. Arizona, 536 U. S. 584 (2002); Bullington v. Mis-
souri, 451 U. S. 430 (1981). Our decisions permitting resentencing after
appeal of noncapital convictions thus do not address the question pre-
sented in this case.
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We have previously declined to interpret the Double Jeop-
ardy Clause in a manner that puts defendants in this bind.
In Green, we rejected the argument that appealing a
second-degree murder conviction prolonged jeopardy on a re-
lated first-degree murder charge. We noted that a ruling on
this question in favor of the prosecutor would require de-
fendants to “barter [their] constitutional protection against a
second prosecution for an offense punishable by death as the
price of a successful appeal from an erroneous conviction of
another offense.” Id., at 193. “The law,” we concluded,
“should not . . . place [defendants] in such an incredible di-
lemma.” Ibid. Although Sattazahn was required to barter
a state-law entitlement to life against his right to appeal,
rather than a constitutional protection, I nevertheless be-
lieve the considerations advanced in Green should inform our
decision here.

Second, the punishment Sattazahn again faced on retrial
was death, a penalty “unique in both its severity and its fi-
nality.” Monge v. California, 524 U. S. 721, 732 (1998) (in-
ternal quotation marks omitted). These qualities heighten
Sattazahn’s double jeopardy interest in avoiding a second
prosecution. The “hazards of [a second] trial and possible
conviction,” Green, 355 U. S., at 187, the “continuing state of
anxiety and insecurity” to which retrial subjects a defendant,
ibid., and the “financial” as well as the “emotional burden”
of a second trial, Washington, 434 U. S., at 503–504, are all
exacerbated when the subsequent proceeding may terminate
in death. Death, moreover, makes the “dilemma” a defend-
ant faces when she decides whether to appeal all the more
“incredible.” Green, 355 U. S., at 193. As our elaboration
in Gregg v. Georgia, 428 U. S. 153, 188 (1976) ( joint opinion
of Stewart, Powell, and Stevens, JJ.), and later cases dem-
onstrates, death is indeed a penalty “different” from all
others.
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For the reasons stated, I would hold that jeopardy termi-
nated as to Sattazahn’s sentence after the judge entered a
final judgment for life. I would therefore reverse the judg-
ment of the Supreme Court of Pennsylvania.
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PIERCE COUNTY, WASHINGTON v. GUILLEN, legal
guardian of GUILLEN et al., MINORS, et al.

certiorari to the supreme court of washington

No. 01–1229. Argued November 4, 2002—Decided January 14, 2003

As part of its effort to improve the safety of the Nation’s highways, Con-
gress adopted the Hazard Elimination Program (Program), 23 U. S. C.
§ 152, which provides state and local governments with funding to im-
prove the most dangerous sections of their roads. To be eligible for
such funding, a government must undertake a thorough evaluation of
its public roads. Because of States’ concerns that the absence of con-
fidentiality with respect to § 152’s compliance measures would increase
the liability risk for accidents that took place at hazardous locations
before improvements could be made and Department of Transporta-
tion’s concerns that the States’ reluctance to be forthcoming in their
data collection efforts undermined the Program’s effectiveness, Con-
gress, in 1987, adopted § 409, which provided that materials “compiled”
for § 152 purposes “shall not be admitted into evidence in Federal or
State court.” Responding to subsequent court decisions holding that
§ 409 did not apply to pretrial discovery and protected only materials
that an agency actually generated for § 152 purposes, not documents
that the agency collected to prepare its § 152 application, Congress ex-
pressly made the statute applicable to pretrial discovery in 1991 and
added the phrase “or collected” after the word “compiled” in 1995. Sev-
eral months before respondent Ignacio Guillen’s wife died in an automo-
bile accident at an intersection in petitioner county, petitioner’s § 152
funding request for the intersection was denied. Its second request
was approved three weeks after the accident. Petitioner declined to
provide respondents’ counsel with information about accidents at the
intersection, asserting that any relevant information was protected by
§ 409. Respondents then filed an action in Washington state court, al-
leging that petitioner’s refusal to disclose violated the State’s Public
Disclosure Act (PDA). The trial court granted respondents summary
judgment, ordering petitioner to disclose five documents and pay re-
spondents’ attorney’s fees. While petitioner’s appeal was pending, re-
spondents filed another state-court action, alleging that petitioner had
been negligent in failing to install proper traffic controls at the inter-
section. Petitioner refused to comply with their discovery request for
information regarding accidents at the intersection, and respondents
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successfully sought an order to compel. The State Court of Appeals
granted petitioner’s motion for discretionary appellate review of the in-
terlocutory order, consolidated this and the PDA appeals, and in large
part affirmed, concluding that four of the documents requested in the
PDA action were not protected. On further appeal, the Washington
Supreme Court determined that disclosure under the relevant state
laws would be appropriate only if the requested materials were not pro-
tected by § 409; that protection under § 409, as amended in 1995, turned
on whether the documents were collected for § 152 purposes, without
regard to the identity of the documents’ custodian; and that the 1995
amendment’s adoption exceeded Congress’ powers under the Spending,
Commerce, and Necessary and Proper Clauses. It therefore vacated
the lower court’s judgment and remanded the case.

Held:
1. This Court lacks jurisdiction to hear the tort portion of the case

but has jurisdiction to hear the PDA portion. Certain state-court judg-
ments can be treated as final for jurisdictional purposes even though
further proceedings are to take place in the state courts. Cox Broad-
casting Corp. v. Cohn, 420 U. S. 469, 477–483 (outlining four exceptions
to the finality rule). In the tort action, the Washington Supreme Court
resolved only a discovery dispute; it did not determine the litigation’s
final outcome. And the Cox exceptions do not apply to that action.
Accordingly, this Court dismisses the writ of certiorari with respect
to that action for want of jurisdiction. However, the PDA action falls
squarely under the first Cox exception. The State Supreme Court’s
ruling that the 1995 amendment to § 409 was invalid, which left four
documents subject to disclosure under the PDA and only the amount of
attorney’s fees remaining to be decided on remand, is “conclusive” as to
the federal issue and “the outcome of further proceedings preordained,”
id., at 479. Pp. 140–143.

2. Both the original § 409 and the 1995 amendment fall within Con-
gress’ Commerce Clause power. Pp. 143–148.

(a) Before addressing the constitutional question, this Court must
determine § 409’s scope. Evidentiary privileges, such as § 409, must be
construed narrowly because they impede the search for the truth. See
Baldrige v. Shapiro, 455 U. S. 345, 360. This Court agrees with the
United States that § 409 protects only information compiled or collected
for § 152 purposes, but does not protect information that was compiled
or collected for purposes unrelated to § 152, as held by agencies that
compiled or collected that information, even if the information was at
some point “collected” by another agency for § 152 purposes. Although
respondents offer the narrowest interpretation of § 409—that § 409 pro-
tects only materials actually created by the agency responsible for seek-
ing § 152 funding—their reading leaves the 1995 amendment (changing
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“compiled” to “compiled or collected”) with no real and substantial ef-
fect. By contrast, petitioner’s reading—that a document initially pre-
pared by an agency for purposes unrelated to § 152, and held by that
agency, becomes protected under § 409 when a copy of that document is
collected by another agency for § 152 purposes—gives the statute too
broad of a reach, thus conflicting with the rule that privileges should
be construed narrowly. The Government’s interpretation suffers from
neither of these faults. It gives effect to the 1995 amendment by mak-
ing clear that § 409 protects not just the information an agency compiles
for § 152 purposes but also any information that an agency collects from
other sources for those purposes. It also takes a narrower view of the
privilege by making it inapplicable to information compiled or collected
for purposes unrelated to § 152 and held by agencies that are not pursu-
ing § 152 objectives. The Court’s view of § 409 is reinforced by the 1995
amendment’s history. “[A]s collected” was added to address confusion
about § 409’s proper scope and to overcome judicial reluctance to protect
raw data collected for § 152 purposes. Congress wished to make clear
that § 152 was not intended to be an effort-free tool in litigation against
state and local governments, but § 409’s text evinces no intent to make
plaintiffs worse off than they would have been had § 152 funding never
existed. Pp. 143–146.

(b) Section 409 is a proper exercise of Congress’ Commerce Clause
authority to “regulate the use of the channels of interstate commerce”
and “to regulate and protect the instrumentalities of interstate com-
merce,” United States v. Lopez, 514 U. S. 549, 558. Congress adopted
§ 152 to assist state and local governments in reducing hazardous condi-
tions in the Nations’ channels of commerce, but that effort was impeded
by the States’ reluctance to comply fully with § 152’s requirements lest
those governments become easier targets for negligence actions by pro-
viding a centralized location from which would-be plaintiffs could obtain
much of the evidence necessary to sue. Because Congress could reason-
ably believe that adopting a measure eliminating an unforeseen side
effect of § 152’s information-gathering requirement would result in more
diligent collection efforts, more candid discussions of hazardous loca-
tions, better informed decisionmaking, and greater safety on the Na-
tion’s roads, both the original § 409 and the 1995 amendment can be
viewed as legislation aimed at improving safety in the channels of com-
merce and increasing protections for the instrumentalities of interstate
commerce. Pp. 146–148.

Certiorari dismissed in part; 144 Wash. 2d 696, 31 P. 3d 628, reversed
and remanded.

Thomas, J., delivered the opinion for a unanimous Court.
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Daniel R. Hamilton argued the cause for petitioner.
With him on the briefs was Susan P. Jensen.

Deputy Solicitor General Clement argued the cause for
the United States as intervenor. On the briefs were Solici-
tor General Olson, Assistant Attorney General McCallum,
Deputy Solicitor General Kneedler, Malcolm L. Stewart,
Paul R. Q. Wolfson, Mark B. Stern, Alisa B. Klein, Kirk K.
Van Tine, Paul M. Geier, Dale C. Andrews, Laura C. Fen-
tonmiller, and Edward V. A. Kussy.

Salvador A. Mungia argued the cause for respondents.
With him on the brief were Darrell L. Cochran and J. Brad-
ley Buckhalter.*

Justice Thomas delivered the opinion of the Court.

We address in this case whether 23 U. S. C. § 409, which
protects information “compiled or collected” in connection

*Briefs of amici curiae urging reversal were filed for the State of Loui-
siana by Richard P. Ieyoub, Attorney General, John C. Young and James
R. Dawson, Assistant Attorneys General, and Lawrence A. Durant; for
the State of Washington et al. by Christine O. Gregoire, Attorney General
of Washington, and William Berggren Collins and Michael E. Tardif, Sen-
ior Assistant Attorneys General, and by the Attorneys General for their
respective jurisdictions as follows: Bruce M. Botelho of Alaska, Robert A.
Butterworth of Florida, Earl I. Anzai of Hawaii, James E. Ryan of Illinois,
Steve Carter of Indiana, J. Joseph Curran, Jr., of Maryland, Frankie
Sue Del Papa of Nevada, Robert Tenorio Torres of the Northern Mariana
Islands, Betty D. Montgomery of Ohio, Hardy Myers of Oregon, D. Mi-
chael Fisher of Pennsylvania, Mark L. Shurtleff of Utah, and William
H. Sorrell of Vermont; for the Association of American Railroads by Car-
ter G. Phillips, Stephen B. Kinnaird, and Daniel Saphire; and for the
Product Liability Advisory Council, Inc., by Kenneth S. Geller and John
J. Sullivan.

A brief of amicus curiae urging affirmance was filed for the Association
of Trial Lawyers of America by Jeffrey Robert White.

Briefs of amici curiae were filed for the Washington State Trial Law-
yers Association Foundation by Debra L. Stephens and Bryan P. Har-
netiaux; for Lynn A. Baker et al. by Ms. Baker, pro se; and for Robert
Whitmer et al. by Charles K. Wiggins, Kenneth W. Masters, and Keith
L. Kessler.



537US1 Unit: $U13 [04-19-04 19:14:27] PAGES PGT: OPIN

133Cite as: 537 U. S. 129 (2003)

Opinion of the Court

with certain federal highway safety programs from being
discovered or admitted in certain federal or state trials, is a
valid exercise of Congress’ authority under the Constitution.

I
A

Beginning with the Highway Safety Act of 1966, Congress
has endeavored to improve the safety of our Nation’s high-
ways by encouraging closer federal and state cooperation
with respect to road improvement projects. To that end,
Congress has adopted several programs to assist the States
in identifying highways in need of improvements and in
funding those improvements. See, e. g., 23 U. S. C. §§ 130
(Railway-Highway Crossings), 144 (Highway Bridge Re-
placement and Rehabilitation Program), and 152 (Hazard
Elimination Program). Of relevance to this case is the Haz-
ard Elimination Program (Program) which provides state
and local governments with funding to improve the most
dangerous sections of their roads. To be eligible for funds
under the Program, a state or local government must under-
take a thorough evaluation of its public roads. Specifically,
§ 152(a)(1) requires them to

“conduct and systematically maintain an engineering
survey of all public roads to identify hazardous locations,
sections, and elements, including roadside obstacles and
unmarked or poorly marked roads, which may constitute
a danger to motorists, bicyclists, and pedestrians, assign
priorities for the correction of such locations, sections,
and elements, and establish and implement a schedule
of projects for their improvement.”

Not long after the adoption of the Program, the Secretary
of Transportation reported to Congress that the States
objected to the absence of any confidentiality with respect
to their compliance measures under § 152. H. R. Doc.
No. 94–366, p. 36 (1976). According to the Secretary’s re-
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port, the States feared that diligent efforts to identify roads
eligible for aid under the Program would increase the risk of
liability for accidents that took place at hazardous locations
before improvements could be made. Ibid. In 1983, con-
cerned that the States’ reluctance to be forthcoming and
thorough in their data collection efforts undermined the
Program’s effectiveness, the United States Department of
Transportation (DOT) recommended the adoption of legisla-
tion prohibiting the disclosure of information compiled in
connection with the Program. See Brief for United States
as Amicus Curiae in Alabama Highway Dept. v. Boone,
O. T. 1991, No. 90–1412, p. 10, cert. denied, 502 U. S. 937
(1991).

To address the concerns expressed by the States and the
DOT, in 1987, Congress adopted 23 U. S. C. § 409, which
provided:

“Notwithstanding any other provision of law, reports,
surveys, schedules, lists, or data compiled for the pur-
pose of identifying[,] evaluating, or planning the safety
enhancement of potential accident sites, hazardous road-
way conditions, or railway-highway crossings, pursuant
to sections 130, 144, and 152 of this title or for the pur-
pose of developing any highway safety construction im-
provement project which may be implemented utilizing
Federal-aid highway funds shall not be admitted into ev-
idence in Federal or State court or considered for other
purposes in any action for damages arising from any oc-
currence at a location mentioned or addressed in such
reports, surveys, schedules, lists, or data.” Surface
Transportation and Uniform Relocation Assistance Act
of 1987, § 132, 101 Stat. 170.

The proper scope of § 409 became the subject of some dis-
pute among the lower courts. Some state courts, for exam-
ple, concluded that § 409 addressed only the admissibility of
relevant documents at trial and did not apply to pretrial dis-
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covery. According to these courts, although information
compiled for § 152 purposes would be inadmissible at trial, it
nevertheless remained subject to discovery. See, e. g., Ex
parte Alabama Highway Dept., 572 So. 2d 389 (Ala. 1990),
cert. denied sub nom. Alabama Highway Dept. v. Boone,
502 U. S. 937 (1991); Light v. New York, 149 Misc. 2d 75, 80,
560 N. Y. S. 2d 962, 965 (Ct. Cl. 1990); Indiana Dept. of
Transp. v. Overton, 555 N. E. 2d 510, 512 (Ind. App. 1990).
Other state courts reasoned that § 409 protected only materi-
als actually generated by a governmental agency for § 152
purposes, and documents collected by that agency to prepare
its § 152 funding application remained both admissible and
discoverable. See, e. g., Wiedeman v. Dixie Elec. Member-
ship Corp., 627 So. 2d 170, 173 (La. 1993), cert. denied, 511
U. S. 1127 (1994). See also, e. g., Southern Pacific Transp.
Co. v. Yarnell, 181 Ariz. 316, 319–320, 890 P. 2d 611, 614–615,
cert. denied, 516 U. S. 937 (1995) (applying the same rule in
the context of the Railway-Highway Crossings program);
Tardy v. Norfolk Southern Corp., 103 Ohio App. 3d 372, 378–
379, 659 N. E. 2d 817, 820–821 (same), appeal not allowed, 74
Ohio St. 3d 1408, 655 N. E. 2d 187 (1995) (Table).

Responding to these developments, Congress amended
§ 409 in two ways. In 1991, Congress expressly made the
statute applicable to pretrial discovery, see Intermodal Sur-
face Transportation Efficiency Act of 1991, § 1035(a), 105
Stat. 1978, and in 1995, Congress added the phrase “or
collected” after the word “compiled,” National Highway
System Designation Act of 1995, § 323, 109 Stat. 591. As
amended, § 409 now reads:

“Notwithstanding any other provision of law, reports,
surveys, schedules, lists, or data compiled or collected
for the purpose of identifying, evaluating, or planning
the safety enhancement of potential accident sites, haz-
ardous roadway conditions, or railway-highway cross-
ings, pursuant to sections 130, 144, and 152 of this title
or for the purpose of developing any highway safety con-
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struction improvement project which may be imple-
mented utilizing Federal-aid highway funds shall not be
subject to discovery or admitted into evidence in a Fed-
eral or State court proceeding or considered for other
purposes in any action for damages arising from any oc-
currence at a location mentioned or addressed in such
reports, surveys, schedules, lists, or data.”

B

Ignacio Guillen’s wife, Clementina Guillen-Alejandre, died
on July 5, 1996, in an automobile accident at the intersection
of 168th Street East and B Street East (168/B intersection),
in Pierce County, Washington. Several months before the
accident, petitioner had requested § 152 funding for this in-
tersection, but the request had been denied. Petitioner re-
newed its application for funding on April 3, 1996, and the
second request was approved on July 26, 1996, only three
weeks after the accident occurred.

Beginning on August 16, 1996, counsel for respondents
sought to obtain from petitioner information about accidents
that had occurred at the 168/B intersection.1 Petitioner de-
clined to provide any responsive information, asserting that
any relevant documents were protected by § 409. After in-
formal efforts failed to resolve this discovery dispute, re-
spondents turned to the Washington courts.

Respondents first filed an action alleging that petitioner’s
refusal to disclose the relevant documents violated the

1 In a letter dated October 28, 1996, respondents’ counsel clarified his
request as follows: “ ‘I want to make the record clear that we are not
seeking any reports that were specifically written for developing any
safety construction improvement project at the intersection at issue.’ ”
Quoted in 144 Wash. 2d 696, 703, 31 P. 3d 628, 633 (2001). The letter
further explained, however, that respondents were seeking “ ‘a copy of all
documents that record the accident history of the intersection that may
have been used in the preparation of any such reports.’ ” Quoted in id.,
at 703–704, 31 P. 3d, at 633.
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State’s Public Disclosure Act (PDA).2 The trial court
granted summary judgment in favor of respondents and or-
dered petitioner to disclose five documents 3 and pay re-
spondents’ attorney’s fees. Petitioner appealed.

While the appeal in the PDA action was pending, respond-
ents filed a separate action, asserting that petitioner had
been negligent in failing to install proper traffic controls at
the 168/B intersection. In connection with the tort action,
respondents served petitioner with interrogatories seek-
ing information regarding accidents that had occurred at the
168/B intersection. Petitioner refused to comply with the
discovery request, once again relying on § 409. Respond-
ents successfully sought an order to compel, and petitioner
moved for discretionary appellate review of the trial judge’s
interlocutory order. The Washington Court of Appeals

2 The relevant portion of the PDA provides:
“Upon the motion of any person having been denied an opportunity to
inspect or copy a public record by an agency, the superior court in the
county in which a record is maintained may require the responsible agency
to show cause why it has refused to allow inspection or copying of a spe-
cific public record or class of records. The burden of proof shall be on
the agency to establish that refusal to permit public inspection and copy-
ing is in accordance with a statute that exempts or prohibits disclosure in
whole or in part of specific information or records.” Wash. Rev. Code
§ 42.17.340(1) (2000).

3 The trial court’s judgment encompassed the following materials: (1) a
list of accidents at the 168/B intersection from 1990 through 1996, pre-
pared by the Washington State Patrol, showing the location, date, time,
and nature of the accident, which petitioner subsequently obtained for the
purpose of conducting a study of the safety of the intersection; (2) a colli-
sion diagram dated January 5, 1989, prepared by a county employee re-
sponsible for investigating accidents at the intersection; (3) another colli-
sion diagram dated July 18, 1988, prepared by the same county employee;
(4) reports of accidents at the intersection prepared by law enforcement
agencies investigating the accidents; and (5) a draft memorandum from
petitioner’s public works director to a county council member, consist-
ing of information used for petitioner’s application for § 152 funds for the
168/B intersection. See 144 Wash. 2d, at 704–705, and n. 1; 31 P. 3d, at
634, and n. 1.



537US1 Unit: $U13 [04-19-04 19:14:27] PAGES PGT: OPIN

138 PIERCE COUNTY v. GUILLEN

Opinion of the Court

granted the motion and consolidated the appeal in the tort
case with the appeal in the PDA action.

On review, the Washington Court of Appeals in large part
affirmed the decisions below. In interpreting § 409, the
court distinguished between an agency that collects or com-
piles information for purposes unrelated to § 152 and one
that collects and compiles information pursuant to § 152. In
the court’s view, documents held by the first agency would
not be protected by § 409, even if they subsequently were
used for § 152 purposes, whereas documents held by the sec-
ond agency would be protected, so long as their collection or
compilation was the result of § 152 efforts. Applying these
principles, the court concluded that only one of the docu-
ments at issue in the PDA case—the draft memorandum by
the county’s public works director, see n. 3, supra—was pro-
tected by § 409 because it had been prepared for § 152 pur-
poses. The rest were not protected because respondents
“carefully requested reports in the hands of the sheriff or
other law enforcement agencies, not reports or data ‘col-
lected or compiled’ by the Public Works Department.” 96
Wash. App. 862, 873, 982 P. 2d 123, 129 (1999). The appellate
court also expressed doubt about the constitutionality of
§ 409 as applied in state courts, but decided not to resolve
the question because it was not raised. Id., at 875, n. 26,
982 P. 2d, at 130, n. 26. Petitioner appealed once again.

The Washington Supreme Court’s decision followed a
three-step analysis. The court first determined that disclo-
sure of the information respondents sought under both the
PDA and state discovery rules would be appropriate only if
the materials requested by respondents were not protected
by § 409.

Second, examining the scope of § 409, the Washington Su-
preme Court rejected, as “unsound in principle and unwork-
able in practice,” 144 Wash. 2d 696, 727, 31 P. 3d 628, 646
(2001), the appellate court’s view that § 409 drew a distinc-
tion between documents “as held by” the Public Works De-
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partment and documents “as held by” the county sheriff.
Rather, it reasoned that § 409, as amended in 1995, purported
to protect from disclosure any documents prepared for state
and local purposes, so long as those documents were also
collected for § 152 purposes. In the court’s view, the statute
did not turn on the identity of the custodian of the document
at issue.

Having so construed § 409, the court proceeded to consider
whether the adoption of the 1995 amendment to § 409 was
a proper exercise of Congress’ powers under the Spending,
Commerce, and Necessary and Proper Clauses of Article I
of the United States Constitution. With respect to the
Spending Clause, the court found that “barring the admissi-
bility and discovery in state court of accident reports and
other traffic and accident materials and ‘raw data’ that were
originally prepared for routine state and local purposes, sim-
ply because they are ‘collected’ for, among other reasons,
federal purposes pursuant to a federal statute” did not rea-
sonably serve any “valid federal interest in the operation of
the federal safety enhancement program.” Id., at 737, 31
P. 3d, at 651. With respect to the Commerce Clause, the
court concluded that § 409 was not an “integral part” of the
regulation of the federal-aid highway system and, thus, could
not be upheld under Hodel v. Indiana, 452 U. S. 314 (1981).
144 Wash. 2d, at 742, 31 P. 3d, at 654. Finally, with respect
to the Necessary and Proper Clause, the court ruled that,
although Congress could require state courts to enforce a
federal privilege protecting materials “that would not have
been created but-for federal mandates such as . . . [§ ]152,” it
was “neither ‘necessary’ nor ‘proper’ for Congress in 1995 to
extend that privilege to traffic and accident materials and
raw data created and collected for state and local purposes,
simply because they are also collected and used for federal
purposes.” Id., at 743, 31 P. 3d, at 654–655.

In light of its conclusion that the 1995 amendment to § 409
exceeded Congress’ power under the Constitution, and,
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therefore, was not binding on the States, the court held that
§ 409 protected only information originally created for § 152
purposes. But, rather than determining whether the docu-
ments or data at issue in this case would be protected under
its reading of § 409, the court vacated the lower court’s judg-
ment and remanded the case for the lower courts to consider
the record in the first instance.4

Three justices concurred only in the result. They dis-
agreed with the majority’s broad reading of the statute and
would have held that § 409 precludes a potential plaintiff only
from obtaining information from an agency that collected
that information for § 152 purposes.

We granted certiorari to resolve the question of the consti-
tutionality of this federal statute, 535 U. S. 1033 (2002), and
now reverse.

II

Before addressing the merits of petitioner’s claims, we
must first consider whether we have jurisdiction to hear the
case. Under 28 U. S. C. § 1257(a), this Court has certiorari
jurisdiction to review “[f]inal judgments or decrees rendered
by the highest court of a State in which a decision could be
had . . . where the validity of a . . . statute of the United
States is drawn in question . . . on the ground of its being
repugnant to the Constitution . . . of the United States.” As
a general matter, to be reviewed by this Court, a state-court
judgment must be final “ ‘as an effective determination of
the litigation and not of merely interlocutory or intermediate
steps therein.’ ” Jefferson v. City of Tarrant, 522 U. S. 75,
81 (1997) (quoting Market Street R. Co. v. Railroad Comm’n
of Cal., 324 U. S. 548, 551 (1945)). We have acknowledged,
however, that certain state-court judgments can be treated
as final for jurisdictional purposes, even though further

4 The court also ruled that respondents were entitled to attorney’s fees
in their PDA action. See 144 Wash. 2d, at 745, 31 P. 3d, at 655–656.
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proceedings are to take place in the state courts. Cox
Broadcasting Corp. v. Cohn, 420 U. S. 469, 477–483 (1975)
(outlining four exceptions to the finality rule). See also,
e. g., ASARCO Inc. v. Kadish, 490 U. S. 605, 611–612 (1989)
(applying the Cox exceptions); Duquesne Light Co. v.
Barasch, 488 U. S. 299, 306–307 (1989) (same).

Respondents contend the decision below did not result in
a final judgment for purposes of § 1257(a) because the Wash-
ington Supreme Court remanded the case for further pro-
ceedings. They are only partially correct.

As we have already described, we have now before us a
consolidated case consisting of two separate actions: an ac-
tion under the State of Washington’s Public Disclosure Act
and a tort action. Respondents are correct that the decision
below does not constitute a final judgment with respect to
the tort action. In that case, the Washington Supreme
Court resolved only a discovery dispute; it did not determine
the final outcome of the litigation. Nor do any of the excep-
tions outlined in Cox Broadcasting Corp. v. Cohn, supra,
apply to the tort action.5 Accordingly, we dismiss the writ

5 With respect to the first Cox exception, the Washington Supreme
Court’s interpretation of § 409 is not conclusive and does not foreordain
the outcome of the proceedings below, as petitioner might well be able to
prove that its actions regarding the 168/B intersection were not negligent.
Cox Broadcasting Corp. v. Cohn, 420 U. S. 469, 479 (1975). Moreover,
petitioner’s victory on the merits would moot the discovery issue; accord-
ingly, the second Cox exception is not implicated. Id., at 480. And, if
petitioner does not prevail on the merits, it remains free to raise the dis-
covery issue on appeal. Even if the Washington Supreme Court adheres
to its interlocutory ruling as “law of the case,” we would still be able to
review the discovery issue once a final judgment has been entered. Jef-
ferson v. City of Tarrant, 522 U. S. 75, 82–83 (1997). In short, the third
Cox exception does not help petitioner either. 420 U. S., at 481. Finally,
this is not a case where “reversal of the state court on the federal issue
would be preclusive of any further litigation,” id., at 482–483, because
respondents remain free to try their tort case without the disputed docu-
ments. Rather, the decision below controls “merely . . . the nature and
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of certiorari with respect to the tort action for want of
jurisdiction.

We reach a different conclusion regarding the PDA action.
In that suit, the Washington Supreme Court was asked to
review only the appellate court’s ruling that four of the five
documents requested by respondents were not protected
under § 409 and therefore should be disclosed under the
PDA.6 Because the Washington Supreme Court held the
1995 amendment to § 409 to be invalid—thus, limiting the
privilege offered by the statute only to documents originally
created for § 152 purposes—the court effectively interpreted
§ 409 more narrowly than the Court of Appeals. Accord-
ingly, the four documents at issue before the Washington Su-
preme Court remained unprotected under § 409 and contin-
ued to be subject to disclosure under the PDA. As we read
the decision below, all that remains to be decided on remand
in the PDA action is the amount of attorney’s fees to which
respondents are entitled. The PDA action, then, falls
squarely under the first Cox exception because the Washing-
ton Supreme Court’s ruling on the federal privilege issue
is “conclusive” and “the outcome of further proceedings
preordained.” 7 Cox Broadcasting Corp., supra, at 479.

character of, or . . . the admissibility of evidence in, the state proceedings
still to come.” Id., at 483. Thus, petitioner finds no refuge in the fourth
Cox exception.

6 Respondents did not seek review of the Court of Appeals’ decision that
one of the requested documents—a draft memorandum from the public
works director to a county council member, see n. 3, supra—was in fact
protected by § 409 because it contained information derived from § 152
activities. See 96 Wash. App. 862, 874, 982 P. 2d 123, 130 (1999). See
also Reply to Brief in Opposition 2.

7 Our reading of the decision below is reinforced by the Washington Su-
preme Court’s ruling that respondents are entitled to attorney’s fees for
the PDA action. See n. 4, supra. Under state law, attorney’s fees may
not be awarded in a PDA action unless the prevailing party has “an af-
firmative judgment rendered in its favor at the conclusion of the entire
case.” Overlake Fund v. Bellevue, 70 Wash. App. 789, 795, 855 P. 2d 706,
710 (1993); see also Tacoma News, Inc. v. Tacoma-Pierce County Health
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Therefore, we have jurisdiction to hear the PDA portion of
this case.

III

We turn now to the merits. Petitioner essentially agrees
with the Washington Supreme Court’s expansive reading of
§ 409, but argues that the Washington Supreme Court erred
in concluding that Congress was without power to enact the
1995 amendment to § 409. Before addressing the constitu-
tional question, however, we must determine the statute’s
proper scope.

A
1

According to petitioner, a document initially prepared and
then held by an agency (here the county sheriff) for purposes
unrelated to § 152 becomes protected under § 409 when a
copy of that document is collected by another agency (here
the Public Works Department) for purposes of § 152. Under
petitioner’s view, for example, an accident report prepared
and held by the county sheriff for purposes unrelated to § 152
would become protected under § 409 as soon as a copy of that
report is sent to the Public Works Department to be used in
connection with petitioner’s § 152 funding application. Con-
sequently, a person seeking a copy of the accident report
either from the county sheriff or from the Public Works De-
partment would not be able to obtain it.8 Brief for Peti-
tioner 37–44.

Dept., 55 Wash. App. 515, 525, 778 P. 2d 1066, 1071 (1989), review denied,
113 Wash. 2d 1037, 785 P. 2d 825 (1990) (Table). Thus, because the Wash-
ington Supreme Court held that respondents were entitled to attorney’s
fees in the PDA action, it must have considered the merits of that action
to have been conclusively determined.

8 Indeed, petitioner’s brief could be read as suggesting that § 409 pro-
tects not only materials containing information collected for § 152 purposes
but also any testimony regarding information contained in such materials.
Brief for Petitioner 44. See also Brief for Respondents 20 (offering this
reading as a possible interpretation of the statute). Under this view, an
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Respondents contend that § 409 protects only materials ac-
tually created by the agency responsible for seeking federal
funding for § 152 purposes. Brief for Respondents 22–23,
and n. 2. On their view, if the Public Works Department
collects reports of all the accidents that have occurred at a
given intersection to prepare its § 152 application, those re-
ports would not be protected by § 409, and a person seeking
them from the Public Works Department would be entitled
to obtain them.

The United States, as intervenor, proposes a third inter-
pretation: § 409 protects all reports, surveys, schedules, lists,
or data actually compiled or collected for § 152 purposes, but
does not protect information that was originally compiled or
collected for purposes unrelated to § 152 and that is currently
held by the agencies that compiled or collected it, even if the
information was at some point “collected” by another agency
for § 152 purposes. Brief for United States 28–36. Re-
spondents concede that this is a defensible reading of the
statute. Brief for Respondents 23–24, 25. Under this in-
terpretation, an accident report collected only for law en-
forcement purposes and held by the county sheriff would not
be protected under § 409 in the hands of the county sheriff,
even though that same report would be protected in the
hands of the Public Works Department, so long as the de-
partment first obtained the report for § 152 purposes. We
agree with the Government’s interpretation of the statute.

2

We have often recognized that statutes establishing evi-
dentiary privileges must be construed narrowly because
privileges impede the search for the truth. Baldrige v. Sha-

officer who witnessed an accident would not be permitted to testify about
that accident, if the officer summarized what he saw in a report that was
later “collected” for § 152 purposes. But see Brief for Petitioner 45–46
(asserting that testimony derived from sources apart from the protected
documents is permitted under § 409).
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piro, 455 U. S. 345, 360 (1982) (“A statute granting a privilege
is to be strictly construed so as ‘to avoid a construction that
would suppress otherwise competent evidence’ ” (quoting
St. Regis Paper Co. v. United States, 368 U. S. 208, 218
(1961)). See also, e. g., University of Pennsylvania v.
EEOC, 493 U. S. 182, 189 (1990). See generally United
States v. Nixon, 418 U. S. 683 (1974). Here, § 409 establishes
a privilege; accordingly, to the extent the text of the statute
permits, we must construe it narrowly.

Of the three interpretations outlined above, respondents’
clearly gives the statute the narrowest application. Never-
theless, we decline to adopt it, as that reading would render
the 1995 amendment to § 409 (changing the language from
“compiled” to “compiled or collected”) an exercise in futility.
We have said before that, “[w]hen Congress acts to amend a
statute, we presume it intends its amendment to have real
and substantial effect.” Stone v. INS, 514 U. S. 386, 397
(1995). Yet, under respondents’ view, § 409 as amended in
1995 would protect from disclosure only information that was
already protected before the amendment, i. e., information
generated for § 152 purposes. That reading gives the
amendment no “real and substantial effect” and, accordingly,
cannot be the proper understanding of the statute.

Petitioner’s reading, by contrast, while permissible, gives
the statute too broad of a reach given the language of the
statute, thus conflicting with our rule that, when possible,
privileges should be construed narrowly. See, e. g., Bal-
drige, supra, at 360.

The interpretation proposed by the Government, however,
suffers neither of these faults. It gives effect to the 1995
amendment by making clear that § 409 protects not just the
information an agency generates, i. e., compiles, for § 152 pur-
poses, but also any information that an agency collects from
other sources for § 152 purposes. And, it also takes a nar-
rower view of the privilege by making it inapplicable to in-
formation compiled or collected for purposes unrelated to
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§ 152 and held by agencies that are not pursuing § 152 objec-
tives. We therefore adopt this interpretation.

Our conclusion is reinforced by the history of the 1995
amendment. As we have already noted, the phrase “or col-
lected” was added to § 409 to address confusion among the
lower courts about the proper scope of § 409 and to overcome
judicial reluctance to protect under § 409 raw data collected
for § 152 purposes. See supra, at 134–136. By amending
the statute, Congress wished to make clear that § 152 was
not intended to be an effort-free tool in litigation against
state and local governments. Compare, e. g., Robertson v.
Union Pacific R. Co., 954 F. 2d 1433, 1435 (CA8 1992) (recog-
nizing that § 409 was intended to “prohibit federally required
record-keeping from being used as a ‘tool . . . in private liti-
gation’ ” (quoting Light v. New York, 149 Misc. 2d 75, 80, 560
N. Y. S. 2d 962, 965 (Ct. Cl. 1990)), with authorities cited
supra, at 134–135. However, the text of § 409 evinces no
intent to make plaintiffs worse off than they would have been
had § 152 funding never existed. Put differently, there is
no reason to interpret § 409 as prohibiting the disclosure of
information compiled or collected for purposes unrelated to
§ 152, held by government agencies not involved in adminis-
tering § 152, if, before § 152 was adopted, plaintiffs would
have been free to obtain such information from those very
agencies.

B

Having determined that § 409 protects only information
compiled or collected for § 152 purposes, and does not protect
information compiled or collected for purposes unrelated to
§ 152, as held by the agencies that compiled or collected that
information, we now consider whether § 409 is a proper exer-
cise of Congress’ authority under the Constitution. We con-
clude that it is.

It is well established that the Commerce Clause gives Con-
gress authority to “regulate the use of the channels of inter-
state commerce.” United States v. Lopez, 514 U. S. 549, 558
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(1995) (citing United States v. Darby, 312 U. S. 100, 114
(1941); Heart of Atlanta Motel, Inc. v. United States, 379
U. S. 241, 256 (1964)). In addition, under the Commerce
Clause, Congress “is empowered to regulate and protect the
instrumentalities of interstate commerce, or persons or
things in interstate commerce, even though the threat may
come only from intrastate activities.” Lopez, supra, at 558
(citing Shreveport Rate Cases, 234 U. S. 342 (1914); Southern
R. Co. v. United States, 222 U. S. 20 (1911); Perez v. United
States, 402 U. S. 146 (1971)).

As already discussed, supra, at 133, Congress adopted
§ 152 to assist state and local governments in reducing haz-
ardous conditions in the Nation’s channels of commerce.
That effort was impeded, however, by the States’ reluctance
to comply fully with the requirements of § 152, as such com-
pliance would make state and local governments easier tar-
gets for negligence actions by providing would-be plaintiffs
a centralized location from which they could obtain much of
the evidence necessary for such actions. In view of these
circumstances, Congress could reasonably believe that adopt-
ing a measure eliminating an unforeseen side effect of the
information-gathering requirement of § 152 would result in
more diligent efforts to collect the relevant information,
more candid discussions of hazardous locations, better in-
formed decisionmaking, and, ultimately, greater safety on
our Nation’s roads. Consequently, both the original § 409
and the 1995 amendment can be viewed as legislation aimed
at improving safety in the channels of commerce and increas-
ing protection for the instrumentalities of interstate com-
merce. As such, they fall within Congress’ Commerce
Clause power.9 Accordingly, the judgment of the Washing-

9 Because we conclude that Congress had authority under the Commerce
Clause to enact both the original § 409 and the 1995 amendment, we need
not decide whether they could also be a proper exercise of Congress’ au-
thority under the Spending Clause or the Necessary and Proper Clause.
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ton Supreme Court is reversed, and the case is remanded for
further proceedings not inconsistent with this opinion.10

It is so ordered.

10 Respondents contend in passing that § 409 violates the principles of
dual sovereignty embodied in the Tenth Amendment because it prohibits
a State from exercising its sovereign powers to establish discovery and
admissibility rules to be used in state court for a state cause of action.
See Brief for Respondents 44–46. The court below did not address this
precise argument, reasoning instead that the 1995 amendment to § 409 was
beyond Congress’ enumerated powers. We ordinarily do not decide in the
first instance issues not resolved below and decline to do so here. See,
e. g., National Collegiate Athletic Assn. v. Smith, 525 U. S. 459, 470 (1999).
Moreover, in light of our disposition on this issue, we need not address the
second question on which we granted certiorari: whether private plaintiffs
have standing to assert “states’ rights” under the Tenth Amendment
where their States’ legislative and executive branches expressly approve
and accept the benefits and terms of the federal statute in question.



537US2 Unit: $U14 [04-14-04 19:10:57] PAGES PGT: OPIN

149OCTOBER TERM, 2002

Syllabus

BARNHART, COMMISSIONER OF SOCIAL SECURITY
v. PEABODY COAL CO. et al.

certiorari to the united states court of appeals for
the sixth circuit

No. 01–705. Argued October 8, 2002—Decided January 15, 2003*

Under the Coal Industry Retiree Health Benefit Act of 1992 (Coal Act or
Act), the Commissioner of Social Security “shall, before October 1,
1993,” assign each coal industry retiree eligible for benefits under the
Act to an extant operating company—a “signatory operator”—or a re-
lated entity, which shall then be responsible for funding the beneficiary’s
benefits, 26 U. S. C. § 9706(a). Assignment to a signatory operator
binds the operator to pay an annual premium to the United Mine Work-
ers of America Combined Benefit Fund (Combined Fund), which admin-
isters the benefits. The premium has up to three components, a health
benefit premium, a death benefit premium, and a premium for retirees
who are not assigned to a particular operator, but whose benefits are
paid from the Combined Fund as if they were assigned. An important
object of the Coal Act was providing stable funding for the health bene-
fits of such “orphan retirees.” Although signatory operators will only
be required to pay an unassigned beneficiaries premium if funding from
the United Mine Workers of America 1950 Pension Plan (UMWA Pen-
sion Plan) and the Abandoned Mine Land Reclamation Fund (AML
Fund) runs out, each signatory operator’s unassigned beneficiaries pre-
mium is based on the number of its assigned beneficiaries, such that the
signatory with the most assigned retirees would be required to cover
the greatest share of the benefits payable to unassigned beneficiaries.
In two separate actions before different District Courts, respondent
companies challenged initial assignments made to them after the Octo-
ber 1, 1993, deadline, claiming that the date set a time limit on the
Commissioner’s assignment power, so that a beneficiary not assigned on
that date must be left unassigned for life. If the challenged assign-
ments are void, the corresponding benefits must be financed by transfers
from the UMWA Pension Plan, the AML Fund, and, if necessary, unas-
signed beneficiaries premiums paid by signatory operators to whom

*Together with Barnhart, Commissioner of Social Security v. Bellaire
Corp. et al. (see this Court’s Rule 12.4), and No. 01–715, Holland et al. v.
Bellaire Corp. et al., also on certiorari to the same court.
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timely assignments were made. The companies obtained summary
judgments, and the Sixth Circuit affirmed.

Held: Initial assignments made after October 1, 1993, are valid despite
their untimeliness. Pp. 157–172.

(a) The companies’ contention that the Commissioner’s failure is “ju-
risdictional,” so that affected beneficiaries may never be assigned and
their former employers may go scot free, is as unsupportable as it is
counterintuitive. Pp. 157–171.

(1) This Court has rejected an argument comparable to the compa-
nies’ position that couching the duty in terms of the mandatory “shall”
together with a specific deadline leaves the Commissioner with no au-
thority to make an initial assignment on or after October 1, 1993. In
Brock v. Pierce County, 476 U. S. 253, the Court found that the Secre-
tary of Labor’s 120-day deadline to issue a final determination on a com-
plaint of federal grant fund misuse was meant to spur him to action, not
limit the scope of his authority, so that his untimely action was valid.
Nor, since Brock, has this Court ever construed a provision that the
Government “shall” act within a specified time, without more, as a juris-
dictional limit precluding action later. If a statute does not specify a
consequence for noncompliance with statutory timing provisions, federal
courts will not ordinarily impose their own coercive sanction. United
States v. James Daniel Good Real Property, 510 U. S. 43, 63. Hence
the oddity of a claim at this date that late official action should shift
financial burdens from otherwise responsible private purses to the pub-
lic fisc, let alone siphon money from funds set aside for a different public
purpose, like the AML Fund for land reclamation. The point would be
the same even if Brock were the only case on the subject. The Coal
Act was passed six years after Brock, when Congress was presumably
aware that the Court does not readily infer congressional intent to limit
an agency’s power to finish a mandatory job merely from a specification
to act by a certain time. Nothing more limiting than “shall” is to be
found in the Coal Act: no express language supports the companies,
while structure, purpose, and legislative history go against them.
Structural clues support the Commissioner in the Act’s other instances
of combining “shall” with a specific date that could not possibly be read
to prohibit action outside the statutory period. See §§ 9705(a)(1),
9702(a)(1), 9704(h). In each of these instances, a conclusion is based on
plausibility grounds: had Congress meant to set a counterintuitive limit
on authority to act, it would have said more than it did, and would surely
not have couched its intent in language Brock had already held to lack
any clear jurisdictional significance. Pp. 157–163.
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(2) The result of appealing to plausibility is not affected by either
of the other textual features that the companies argue indicate inability
to assign beneficiaries after October 1, 1993. Pp. 163–171.

(i) The provision for unassigned beneficiary status, § 9704(d), can-
not be characterized as the specification of a “consequence” for failure
to assign a beneficiary to an operator or related person. It speaks not
in terms of the Commissioner’s failure to assign beneficiaries but simply
of “beneficiaries who are not assigned.” The most obvious reason for
such unassigned status is a former employer’s disappearance. This is
not to say that a failure of timely assignment does not also leave a
beneficiary “unassigned.” It simply means that unassigned status has
no significance peculiar to failure of timely assignment. In addition, to
the extent that unassigned status is a consequence of mere untimeliness,
the most obvious reason for specifying that consequence is not a sup-
posed desire for finality but a default rule telling the Social Security
Administration what funding source to use in the absence of any other.
It is unrealistic to think that Congress understood unassigned status as
an enduring consequence of uncompleted work, for nothing indicates
that it foresaw that some beneficiaries matchable with operators still in
business might not be assigned by the deadline. In the one instance
where Congress clearly weighed finality on October 1, 1993, against ac-
curacy of initial assignments, accuracy won, see §§ 9704(d), (f ); and the
companies’ attempts to limit this apparent preference for accuracy fail.
Pp. 163–169.

(ii) The provision that an operator’s contribution for the benefit
of the unassigned shall be calculated based on “assignments as of Octo-
ber 1, 1993,” § 9704(f)(1), does not mean that an assigned operator’s per-
centage of potential liability for the benefit of the unassigned is fixed
according to the assignments made at that date. “[A]s of” need not
mean, as the companies contend, “as assignments actually stand” on that
date, but can mean assignments as they shall be on that date, assuming
the Commissioner complies with Congress’s command. Since there is
no “plain” reading, there is nothing left of this “as of” argument except
its stress that the applicable percentage can be modified only in accord-
ance with exceptions for initial error or an assignee operator’s demise.
And the enunciation of two exceptions does not imply the exclusion of a
third when there is no reason to think that Congress considered such
an exclusion and there is good reason to conclude that Congress did not
foresee a failure to make timely assignments. Pp. 170–171.

(b) The Coal Act was designed to allocate the greatest number of
beneficiaries to a prior responsible operator. The way to reach this
objective is to read the statutory date as a spur to prompt action, not
as a bar to tardy completion of the business of ensuring that benefits
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are funded, as much as possible, by those principally responsible.
Pp. 171–172.

14 Fed. Appx. 393 (first judgment) and 424 (second judgment), reversed.

Souter, J., delivered the opinion of the Court, in which Rehnquist,
C. J., and Stevens, Kennedy, Ginsburg, and Breyer, JJ., joined.
Scalia, J., filed a dissenting opinion, in which O’Connor and Thomas, JJ.,
joined, post, p. 172. Thomas, J., filed a dissenting opinion, post, p. 184.

Barbara B. McDowell argued the cause for petitioner in
No. 01–705. On the briefs were Solicitor General Olson,
Assistant Attorney General McCallum, Deputy Solicitor
General Kneedler, Paul R. Q. Wolfson, William Kanter, and
Jeffrey Clair.

Peter Buscemi argued the cause for petitioners in
No. 01–715. With him on the briefs were John R. Mooney
and David W. Allen.

John G. Roberts, Jr., argued the cause for Peabody Coal
Co. et al., respondents in No. 01–705. With him on the brief
were Lorane F. Hebert and W. Gregory Mott. Jeffrey S.
Sutton argued the cause for Bellaire Corp. et al., respond-
ents in both cases. With him on the brief were Brian G.
Selden, Louis A. Chaiten, and Thomas A. Smock.†

Justice Souter delivered the opinion of the Court.

The Coal Industry Retiree Health Benefit Act of 1992
(Coal Act or Act) includes the present 26 U. S. C. § 9706(a),
providing generally that the Commissioner of Social Security
“shall, before October 1, 1993,” assign each coal industry re-
tiree eligible for benefits to an extant operating company or
a “related” entity, which shall then be responsible for funding
the assigned beneficiary’s benefits. The question is whether
an initial assignment made after that date is valid despite its
untimeliness. We hold that it is.

†Mary Lou Smith filed a brief for Elgin National Industries, Inc., as
amicus curiae urging affirmance.
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I

We have spoken about portions of the Coal Act in two
recent cases, Barnhart v. Sigmon Coal Co., 534 U. S. 438
(2002), and Eastern Enterprises v. Apfel, 524 U. S. 498
(1998), the first of which sketches the Act’s history, 534 U. S.,
at 442–447. Here, it is enough to recall that in its current
form the Act requires the Commissioner to assign, where
possible, every coal industry retiree to a “signatory opera-
tor,” defined as a signatory of a coal wage agreement speci-
fied in § 9701(b)(1). §§ 9701(c)(1), 9706(a). An assignment
should turn on a retiree’s employment history with a particu-
lar operator, § 9706(a), unless an appropriate signatory is no
longer in business, in which case the proper assignee is a
“related person” of that operator, defined in terms of cor-
porate associations and relationships not in issue here,
§ 9701(c)(2).1 The Act recognizes that some retirees will be
“unassigned.” § 9704(d).

Assignment to a signatory operator binds the operator to
pay an annual premium to the United Mine Workers of
America Combined Benefit Fund, established under the Act
to administer benefits. § 9702. The premium has up to
three components, starting with a “health benefit premium,”
computed by multiplying the number of assigned retirees by
the year’s “per beneficiary” premium, set by the Commis-
sioner and based on the Combined Fund’s health benefit ex-
penses for the prior year, adjusted for changes in the Con-
sumer Price Index. § 9704(b). The second element is a
“death benefit premium” for projected benefits to the retir-
ees’ survivors, the premium being the operator’s share of
“the amount, actuarially determined, which the Combined
Fund will be required to pay during the plan year for death
benefits coverage.” § 9704(c).

1 The Coal Act’s definition of “related persons” was the subject of our
opinion last Term in Barnhart v. Sigmon Coal Co., 534 U. S. 438 (2002).
For simplicity, we will not refer to related persons separately in the bal-
ance of this opinion.
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A possible third constituent of the premium is for retirees
who are not assigned to a particular operator, whose health
and death benefits are nonetheless paid from the Combined
Fund as if they were assigned beneficiaries. Before passage
of the Coal Act, many operators withdrew from coal wage
agreements, shifting the costs of paying for their retirees’
benefits to the remaining signatories, Sigmon Coal Co.,
supra, at 444, and an important object of the Coal Act was
providing stable funding for the health benefits of these “or-
phan retirees,” House Committee on Ways and Means, De-
velopment and Implementation of the Coal Industry Retiree
Health Benefit Act of 1992, 104th Cong., 1st Sess., 1 (Comm.
Print 1995) (hereinafter Coal Act Implementation). See En-
ergy Policy Act of 1992, Pub. L. 102–486, § 19142, 106 Stat.
3037 (intent to “stabilize plan funding” and “provide for the
continuation of a privately financed self-sufficient program”).

Before signatory operators may be compelled to contribute
for the benefit of unassigned beneficiaries, however, funding
from two other sources must run out. The United Mine
Workers of America 1950 Pension Plan (UMWA Pension
Plan) was required to make three substantial payments to
the Combined Fund for this purpose on February 1, 1993,
October 1, 1993, and October 1, 1994. § 9705(a)(1). The Act
also calls for yearly payments to the Combined Fund from
the Abandoned Mine Land Reclamation Fund (AML Fund),
established for reclamation and restoration of land and water
resources degraded by coal mining. 30 U. S. C. § 1231(c).
Annual transfers from this AML Fund are limited to the
greater of $70 million and the annual interest earned by the
fund, and are subject to an aggregate limit equal to the
amount of interest earned on the AML Fund between Sep-
tember 30, 1992, and October 1, 1995. §§ 1232(h)(2), (3)(B).

So far, these transfers from the UMWA Pension Plan and
the AML Fund have covered the benefits of all unassigned
beneficiaries. If they fall short, however, the third source
comes into play (and the third element of an operator’s Com-
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bined Fund premium becomes actual): all assignee operators
(that is, operators with assigned retirees) will have to pay an
“unassigned beneficiaries premium,” being their applicable
percentage portion of the amount needed to pay annual bene-
fits for the unassigned. An operator’s “applicable percent-
age” is defined as “the percentage determined by dividing
the number of eligible beneficiaries assigned under section
9706 to such operator by the total number of eligible benefi-
ciaries assigned under section 9706 to all such operators (de-
termined on the basis of assignments as of October 1, 1993).”
26 U. S. C. § 9704(f)(1). The signatory with the most as-
signed retirees thus would cover the greatest share of the
benefits payable to the unassigned (as well as their spouses
and certain dependants).2

II
Although § 9706 provides that the Commissioner “shall”

complete all assignments before October 1, 1993, the Com-
missioner did not, and she now estimates that some 10,000
beneficiaries were first assigned to signatory operators after
the statutory date. The parties disagree on the reason the
Commissioner failed to meet the deadline, but that dispute
need not be resolved here.3

2 According to a 1995 congressional Report, the total premium for a sin-
gle beneficiary was $2,349.38 for the 1995 fiscal year. This figure includes
only the health and death benefit premiums, since no unassigned benefici-
aries premium has yet been charged. Coal Act Implementation 32–33.
The 2002 per-beneficiary premium was approximately $2,725. General
Accounting Office Report No. 02–243, Retired Coal Miners’ Health Benefit
Funds: Financial Challenges Continue 8 (Apr. 2002).

3 The Commissioner’s proffered reason for the delay is that the Social
Security Administration (SSA) was not permitted to expend appropriated
funds to commence work on assignments until July 13, 1993, when Con-
gress enacted the Supplemental Appropriations Act of 1993, Pub. L. 103–
50, 107 Stat. 254. The Commissioner also states that the task of research-
ing employment records for approximately 80,000 coal industry workers
in order to determine the appropriate signatory operators was monumen-
tal and could not have been completed by October 1, 1993, without addi-
tional resources. The respondent companies counter that the Acting
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After October 1, 1993, the Commissioner assigned 330 ben-
eficiaries to respondents Peabody Coal Company and East-
ern Associated Coal Corp., and a total of 270 beneficiaries to
respondents Bellaire Corporation, NACCO Industries, Inc.,
and The North American Coal Corporation. These compa-
nies challenged the assignments in two separate actions be-
fore different District Courts, claiming that the statutory
date sets a time limit on the Commissioner’s power to assign,
so that a beneficiary not assigned on October 1, 1993 (and
the beneficiary’s eligible dependants) must be left unassigned
for life. If the respondent companies are right, the chal-
lenged assignments are void and the corresponding benefits
must be financed not by them, but by the transfers from the
UMWA Pension Plan and the AML Fund and, if necessary,
by unassigned beneficiary premiums paid by other signatory
operators to whom timely assignments were made.

The Commissioner denied that Congress intended the
Commissioner’s tardiness in assignments to impose a perma-
nent charge on the public AML Fund, otherwise earmarked
for reclamation, or to raise the threat of permanently heavier
financial burdens on companies that happened to get assign-
ments before October 1, 1993. The Commissioner argued
that Congress primarily intended coal operators to pay for
their own retirees. The trustees of the Combined Fund in-

Commissioner assured Congress less than a month before the statutory
date that SSA would meet its “statutory responsibility” to complete the
assignments on time. Hearing on Provisions Relating to the Health Ben-
efits of Retired Coal Miners before the House Ways and Means Committee,
103d Cong., 1st Sess., 26 (1993) (hereinafter 1993 Coal Act Hearing), Ser.
No. 103–59, p. 26 (Comm. Print 1994) (statement of Acting Commissioner
Thompson). The same representative informed Congress in 1995 that
SSA had “completed the process of making the initial assignment decisions
by October 1, 1993, as required by law.” Hearing on the Coal Industry
Retiree Health Benefit Act of 1992 before the Subcommittee on Oversight
of the House Committee on Ways and Means, 104th Cong., 1st Sess., 23
(1995), Ser. No. 104–67, p. 23 (1997) (statement of Principal Deputy Com-
missioner Thompson).



537US2 Unit: $U14 [04-14-04 19:10:57] PAGES PGT: OPIN

157Cite as: 537 U. S. 149 (2003)

Opinion of the Court

tervened in one of the cases and took the Commissioner’s
view that initial assignments made after September 30, 1993,
are valid.4

The companies obtained summary judgments in each case,
on the authority of Dixie Fuel Co. v. Commissioner of Social
Security, 171 F. 3d 1052 (CA6 1999), which went against the
Commissioner on the issue here. The United States Court
of Appeals for the Sixth Circuit affirmed in two opinions like-
wise following Dixie Fuel—Peabody Coal Co. v. Massanari,
14 Fed. Appx. 393 (2001), and Bellaire Corp. v. Massanari,
14 Fed. Appx. 424 (2001)—but conflicting with the Fourth
Circuit’s holding in Holland v. Pardee Coal Co., 269 F. 3d 424
(2001). We granted certiorari to resolve the conflict,5 534
U. S. 1112 (2002), and now reverse.

III
It misses the point simply to argue that the October 1,

1993, date was “mandatory,” “imperative,” or a “deadline,”
as of course it was, however unrealistic the mandate may
have been. The Commissioner had no discretion to choose
to leave assignments until after the prescribed date, and the
assignments in issue here represent a default on a statutory
duty, though it may well be a wholly blameless one. But the
failure to act on schedule merely raises the real question,
which is what the consequence of tardiness should be. The
respondent companies call the failure “jurisdictional,” such
that the affected beneficiaries (like truly orphan beneficiar-
ies) may never be assigned, but instead must be permanent

4 The General Accounting Office estimated in 2000 that invalidation of
assignments made after September 30, 1993, could require the Combined
Fund to refund $57 million in premium payments. Letter of Gloria L.
Jarmon to Hon. William V. Roth, Jr., Senate Committee on Finance 2
(Aug. 15, 2000), http://www.gao.gov/new.items/ai00267r.pdf (as visited Jan.
9, 2003) (available in Clerk of Court’s case file).

5 After the grant of certiorari, the United States Court of Appeals
for the Third Circuit came down on the side of the Fourth Circuit. See
Shenango Inc. v. Apfel, 307 F. 3d 174 (2002).
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wards of the UMWA Pension Plan, the AML Fund, and, po-
tentially, of coal operators without prior relationship to these
beneficiaries. The companies, in other words, say that as to
tardily assigned beneficiaries who were, perhaps, formerly
their own employees, they go scot free. We think the claim
is as unsupportable as it is counterintuitive.

A

First there is the companies’ position that couching the
duty in terms of the mandatory “shall” together with a spe-
cific deadline leaves the Commissioner with no authority to
make an initial assignment on or after October 1, 1993. We
rejected a comparable argument in Brock v. Pierce County,
476 U. S. 253 (1986), dealing with the power of the Secretary
of Labor to audit a grant recipient under a provision that he
“ ‘shall’ issue a final determination . . . within 120 days” of
receiving a complaint alleging misuse of federal grant funds.
Id., at 255. Like the Court of Appeals here, the Ninth Cir-
cuit in Brock thought the mandate and deadline together im-
plied that Congress “had intended to prevent the Secretary
from acting” after the statutory period, id., at 257. We, on
the contrary, expressed reluctance “to conclude that every
failure of an agency to observe a procedural requirement
voids subsequent agency action, especially when important
public rights are at stake,” id., at 260, and reversed. As in
this litigation, the Secretary’s responsibility in Brock was
“substantial,” the “ability to complete it within 120 days
[was] subject to factors beyond [the Secretary’s] control,” and
“the Secretary’s delay, under respondent’s theory, would
prejudice the rights of the taxpaying public.” Id., at 261.
We accordingly read the 120-day provision as meant “to spur
the Secretary to action, not to limit the scope of his author-
ity,” so that untimely action was still valid. Id., at 265.

Nor, since Brock, have we ever construed a provision that
the Government “shall” act within a specified time, without
more, as a jurisdictional limit precluding action later. Thus,
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a provision that a detention hearing “ ‘shall be held immedi-
ately upon the [detainee’s] first appearance before the judi-
cial officer’ ” did not bar detention after a tardy hearing,
United States v. Montalvo-Murillo, 495 U. S. 711, 714 (1990)
(quoting 18 U. S. C. § 3142(f)), and a mandate that the Secre-
tary of Health and Human Services “ ‘shall report’ ” within a
certain time did “not mean that [the] official lacked power to
act beyond it,” Regions Hospital v. Shalala, 522 U. S. 448,
459, n. 3 (1998).

We have summed up this way: “if a statute does not spec-
ify a consequence for noncompliance with statutory timing
provisions, the federal courts will not in the ordinary course
impose their own coercive sanction.” United States v.
James Daniel Good Real Property, 510 U. S. 43, 63 (1993).6

6 No one could disagree with Justice Scalia that “[w]hen a power is
conferred for a limited time, the automatic consequence of the expiration
of that time is the expiration of the power,” post, at 174–175 (dissenting
opinion), but his assumption that the Commissioner’s power to assign re-
tirees was “conferred for a limited time” assumes away the very question
to be decided. Justice Scalia’s dissent is an elaboration on this circular-
ity, forever returning as it must to his postulate that § 9706(a) constitutes
a “time-limited mandate” that “expired” on the statutory date. Post,
at 177, 178.

Justice Scalia’s closest approach to a nonconclusory justification for
his position is the assertion of an entirely formal interpretive rule that a
date figuring in the same statutory subsection as the creation of a manda-
tory obligation ipso facto negates any power of tardy performance. Post,
at 176–177. Justice Scalia cites no authority for his formalism, which
is contradicted by United States v. Montalvo-Murillo, 495 U. S. 711 (1990),
where a single statutory subsection provided that a judicial officer “shall
hold a hearing” and that “[t]he hearing shall be held immediately upon the
person’s first appearance before the judicial officer.” Id., at 714 (quoting
18 U. S. C. § 3142(f)). Conversely, Brock v. Pierce County, 476 U. S. 253
(1986), United States v. James Daniel Good Real Property, 510 U. S. 43
(1993), and Regions Hospital v. Shalala, 522 U. S. 448 (1998), ascribed no
significance to the formal placement of the time limitation. One can only
ask why a statute providing that “The obligor shall perform its duty be-
fore October 1, 1993,” should be thought to differ fundamentally from one
providing that “(i) The obligor shall perform its duty. (ii) The obligor’s
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Hence the oddity at this date of a claim that late official
action should shift financial burdens from otherwise respon-
sible private purses to the public fisc, let alone siphon money
from funds set aside expressly for a different public purpose,
like the AML Fund for land reclamation. The point would
be the same, however, even if Brock were the only case on
the subject. The Coal Act was adopted six years after
Brock came down, when Congress was presumably aware
that we do not readily infer congressional intent to limit an
agency’s power to get a mandatory job done merely from a
specification to act by a certain time. See United States v.
Wells, 519 U. S. 482, 495 (1997).7 The Brock example conse-

duty shall be performed before October 1, 1993.” The accepted fact is
that some time limits are jurisdictional even though expressed in a sepa-
rate statutory section from jurisdictional grants, see, e. g., 28 U. S. C.
§ 1291 (providing that the courts of appeals “shall have jurisdiction of ap-
peals from all final decisions of the district courts of the United States”);
§ 2107 (providing that notice of appeal in civil cases must be filed “within
thirty days after the entry of such judgment”); Browder v. Director, Dept.
of Corrections of Ill., 434 U. S. 257, 264 (1978) (stating that the limitation
in § 2107 is “ ‘mandatory and jurisdictional’ ” (citation omitted)), while oth-
ers are not, even when incorporated into the jurisdictional provision, see,
e. g., Montalvo-Murillo, supra. Formalistic rules do not account for the
difference, which is explained by contextual and historical indications of
what Congress meant to accomplish. Here that intent is revealed in sev-
eral obvious ways: in rules that define an operator’s liability in terms of
employment history, see § 9706(a), in appellate rights to test the appropri-
ateness of an initial assignment, see infra, at 167, and in the expressed
understanding that the companies that got the benefit of a worker’s labor
should pay for the worker’s benefits, see infra, at 164–166. What else,
after all, would anyone naturally expect? As opposed to the sensible indi-
cations that the initial assignment deadline was not meant to be jurisdic-
tional, Justice Scalia’s new formal rule would thwart the statute’s object
and relieve the respondent companies of all responsibility, which other,
less lucky operators might be required to shoulder. There undoubtedly
was much political compromise in the development of the Coal Act, but
politics does not justify turning the process of initial assignment into a
game of chance.

7 The respondent companies attempt to distinguish Brock because we
noted in that case that an aggrieved party could sue under the Administra-
tive Procedure Act to “ ‘compel agency action unlawfully withheld or un-
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quently has to mean that a statute directing official action
needs more than a mandatory “shall” before the grant of
power can sensibly be read to expire when the job is sup-
posed to be done. Nothing so limiting, however, is to be
found in the Coal Act: no express language supports the com-
panies, while structure, purpose, and legislative history go
against them.

Structural clues support the Commissioner in the Coal
Act’s other instances of combining the word “shall” with a
specific date that could not possibly be read to prohibit ac-
tion outside the statutory period. Congress, for example,
provided that the UMWA Pension Plan “shall transfer to
the Combined Fund” installments of $70 million on Febru-
ary 1, 1993, on October 1, 1993, and on October 1, 1994.
§ 9705(a)(1). It could not be that a failure to make a transfer
on one of those precise dates, for whatever reason, would
have left the UMWA Pension Plan with no authority to make
the payment; October 1, 1994, was not even a business day.
Or consider the Act’s mandatory provisions that the trustees
of the Combined Fund “shall” be designated no later than
60 days from the enactment date, § 9702(a)(1), and that the
designated trustees “shall, not later than 60 days after the
enactment date,” give the Commissioner certain information
about benefits, § 9704(h). No one could seriously argue that
the entire scheme would have been nullified if appointments
had been left to the 61st day, or that trustees (whose appoint-

reasonably delayed,’ ” 476 U. S., at 260, n. 7 (quoting 5 U. S. C. § 706(1)).
The companies assert that no such remedy would have applied to the Com-
missioner’s duty under § 9706(a). Whether or not this is the case, the
companies do not argue that they were aggrieved by the failure to assign
retirees by the statutory date. On the contrary, they temporarily avoided
payment of premium amounts for which they would indisputably have
been liable had the assignments been timely made. It therefore does not
appear that there was a need to provide operators “with any remedy at
all—much less the drastic remedy respondent[s] see[k] in this case—for
the [Commissioner’s] failure to meet the [October 1, 1993] deadline.” 476
U. S., at 260, n. 7.
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ments could properly have been left to the 60th day) were
powerless to divulge information to the SSA after the 60-day
period had expired.8

8 Justice Scalia concedes that his theory should not extend so far as
to limit the UMWA Pension Plan’s duty to transfer funds to the Combined
Fund to the particular dates in § 9705(a)(1). Justice Scalia attempts to
avoid such an outcome by assuming, without basis, that the “UMWA Pen-
sion Plan has the power to transfer funds” to the Combined Fund in the
absence of the authorization in § 9705(a)(1). Post, at 176 (dissenting opin-
ion). Justice Scalia’s confidence is misplaced. Prior to the Coal Act’s
enactment, the Vice Chairman of the Secretary of Labor’s Coal Commis-
sion testified before Congress that legislative authorization was needed
for such a transfer to occur: “One of the things that concerned the Commis-
sion was, first of all, our understanding of the present state of law under
the Employee Retirement Income Security Act. Under that Act it is not
within the power of any of the participants or signatories to transfer a
pension surplus to a benefit fund. That is one of the reasons for the rec-
ommendation that a transfer be authorized.” Hearing before the Sub-
committee on Medicare and Long-Term Care of the Senate Committee on
Finance, 102d Cong., 1st Sess., 13 (1991) (statement of Coal Commission
Vice Chairman Perritt). It appears, then, that § 9705(a)(1) provides both
the UMWA Pension Plan’s power to act and a time limit, which according
to Justice Scalia would render action on any other date ultra vires, a
result that even the dissent does not embrace.

Justice Scalia thinks it “debatable” that the power to appoint initial
trustees survives the deadline in § 9702(a)(1). Post, at 177. In order to
avoid the embarrassment of concluding that tardiness would remove all
authority to appoint the initial trustees, which would render the Act a
dead letter, he suggests that an initial trustee could be appointed under
§ 9702(b)(2), even though that provision applies only to appointment of a
“successor trustee” to be made “in the same manner as the trustee being
succeeded,” whereas an initial trustee does not “succeed” anyone. The
extreme implausibility of Justice Scalia’s suggested reading of
§ 9702(b)(2) points up the unreasonableness of placing a jurisdictional gloss
on the § 9706(a) time limitation. It is impossible to believe that Congress
meant its Herculean effort to resolve the coal industry benefit crisis to
come to absolutely nothing if trustees were designated late.

There is a basic lesson to be learned from Justice Scalia’s contortions
to avoid the untoward results flowing from his formalistic theory that time
limits on mandatory official action are always jurisdictional when they
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In each of these instances, we draw a conclusion on
grounds of plausibility: if Congress had meant to set a coun-
terintuitive limit on authority to act, it would have said more
than it did, and would surely not have couched its intent in
language Brock had already held to lack any clear jurisdic-
tional significance. The same may be said here.

B

Nor do we think the result of appealing to plausibility is
affected by either of two other textual features that the com-
panies take as indicating inability to assign beneficiaries
after the statutory date: the provision for unassigned bene-
ficiary status itself, and the provision that an operator’s
contribution for the benefit of the unassigned shall be calcu-
lated “on the basis of assignments as of October 1, 1993.”
§§ 9704(f)(1), (2).

1

The companies characterize the provision for unassigned
beneficiaries as the specification of a “consequence” for fail-
ure to assign a beneficiary to an operator or related person.
Cf. Brock, 476 U. S., at 259. Specifying this consequence of
failure, they say, shows that the failure must be governed by
the consequence provided, not corrected by a tardy assign-
ment corresponding to one that should have been made ear-
lier. The specified consequence, in other words, reflects a
legislative preference for finality over accurate initial assign-
ments and creates a right on the part of the companies to
rely permanently on the state of affairs as they were on
October 1, 1993. We think this line of reasoning is unsound
at every step.

To begin with, whatever might be inferable from the fact
that a specific provision addressed the failure to make a

occur in an authorizing provision. The lesson is that something is very
wrong with the theory.
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timely assignment, the part of the Act referring to “unas-
signed” beneficiaries is not any such provision. The Act
speaks of the beneficiaries not in terms of the Commission-
er’s failure to assign them in time, but simply as “beneficiar-
ies who are not assigned.” § 9704(d). The most obvious
reason for beneficiaries’ being unassigned, in fact, is the dis-
appearance of a beneficiary’s former employer, leaving no
signatory operator for assignment under § 9706(a). This is
not to say that failure of timely assignment does not also
leave a beneficiary “unassigned” under the Act. It simply
means that unassigned status has no significance peculiar to
failure of timely assignment.

Second, to the extent that “unassigned” status is a conse-
quence of mere untimeliness, there would be a far more obvi-
ous reason for specifying that consequence than a supposed
desire for finality.9 On its face, the provision for a benefi-
ciary left out through tardiness functions simply as a default
rule to provide coverage under the new regime required to
be in place by October 1, 1993; there had to be some source
of funding for every beneficiary by then, and provisions for
the “unassigned” employees tell the SSA what the source
will be in the absence of any other. But we do not read a
provision apparently made for want of something better as
an absolute command to forgo something better for all time.

In fact, it is unrealistic to think that Congress understood
unassigned status as an enduring “consequence” of uncom-
pleted work, for nothing indicates that Congress even fore-
saw that some beneficiaries matchable with operators still in

9 Many “consequences,” of course, are intended to induce an obligated
person to take untimely action rather than bar that action altogether.
Section 9704(i)(1)(C), for example, denies certain tax deductions to opera-
tors who fail to make contributions during specified periods, and § 9707(a)
provides a penalty for operators who fail to pay premiums on time. The
first consequence is eliminated when the operator takes action that is nec-
essarily untimely, and the second penalty ceases to run when the premi-
ums are paid, albeit out of time.
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business might not be assigned before October 1, 1993. As
the companies themselves point out, the Commissioner led
Congress to believe as late as 1995 that all possible assign-
ments had been made on time, see n. 3, supra, and such little
legislative history as there is on the point tends to show that
Congress assumed that any assignments that could be made
at all (say, to an operator still in business) would be made on
time. On October 8, 1992, on the heels of the Conference
Committee Report on the Act and just before the vote in
the Senate adopting the Act, Senator Wallop gave a detailed
explanation of the Coal Act’s provisions for unassigned bene-
ficiaries, which assumed that the “unassigned” would be
true orphans:

“As a practical matter, not all beneficiaries can be as-
signed to a specific last signatory operator, related per-
son or assigned operator for payment purposes. This is
because in some instances, none of those persons remain
in business, even as defined to include non-mining re-
lated businesses. Thus, provisions are made for unas-
signed beneficiary premiums.” 138 Cong. Rec. 34003
(1992).

The Senator’s report says that the transfer to the Combined
Fund from the UMWA Pension Plan and AML Fund would
be made because “unassigned beneficiaries were not em-
ployed by the assigned operators at the time of their
retirement . . . . [I]f no operator remains in business under
the formulations described above, that retiree becomes an
unassigned beneficiary. . . . [The Coal Act’s] purpose is to
assure that any beneficiary, once assigned, remains the re-
sponsibility of a particular operator, and that the number of
unassigned beneficiaries is kept to an absolute minimum.”
Ibid.10 It seems not to have crossed Congress’s mind that

10 Postenactment statements, though entitled to less weight, are to the
same effect. At a hearing before the House Committee of Ways and
Means on September 9, 1993, one member asked whether SSA had estab-
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the category of the “unassigned” would include beneficiaries,
let alone a lot of beneficiaries, who could be connected with
an operator, albeit late. Providing a consequence of default
was apparently just happenstance.11

Congress plainly did, however, weigh finality on October
1, 1993, against accuracy of initial assignments in one circum-
stance, and accuracy won. Section 9704(d) speaks of “bene-
ficiaries who are not assigned . . . for [any] plan year,” sug-

lished procedures “to assure that beneficiaries are not improperly desig-
nated as unassigned.” The Acting Commissioner of Social Security re-
sponded that employee training “emphasized that the intent of the Coal
Act was to assign miners to mine operators if at all possible.” 1993 Coal
Act Hearing 46 (statements of Rep. Johnson and Acting Commissioner
Thompson). The record of the hearing also contains a statement by the
committee chairman that the Act required operators to “pay for their own
retirees, and to assume a proportionate share of the liability for true ‘or-
phans’—retirees whose companies are no longer in existence and cannot
pay for the benefits.” Id., at 85. At no point did any witness suggest
that the unassigned beneficiary system was intended for miners who could
be assigned but were not assigned before October 1, 1993, or that such
miners would remain unassigned in perpetuity in order to protect the
status quo on that date.

11 The respondent companies cite a postenactment statement by Repre-
sentative Johnson that Congress had an obligation to “make sure that
companies . . . have time to figure out their liability and prepare to deal
with it.” Id., at 42. The Representative’s comment did not purport to
interpret the Coal Act as adopted, however, but was made in discussing
whether “there should be some resolution passed” to give coal operators
more time to prepare for their Coal Act obligations. Ibid.

One statement in Senator Wallop’s preenactment report, which the com-
panies do not cite, indicates an understanding that assignments would be
fixed after October 1, 1993. See 138 Cong. Rec. 34003 (1992) (“[T]he per-
centage of the unassigned beneficiary premiums allocable to each assigned
operator on October 1, 1993 will remain fixed in future years”). As dis-
cussed, however, there is no indication that Congress foresaw that the
Commissioner would be unable to complete assignments by the statutory
date. A general statement made on the assumption that all assignments
that could ever be made would be made before October 1, 1993, does not
show a legislative preference for finality over accuracy now that that as-
sumption has proven incorrect.
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gesting that assignment status may change from year to
year. One way it may change is by correcting an erroneous
assignment. Under the Act, an operator getting notice of
an assignment has 30 days to request information regarding
the basis of the assignment and then 30 days from receipt of
that information to ask for reconsideration. §§ 9706(f)(1)–
(2). If the Commissioner finds error, the Combined Fund
trustees will fix it by reducing premiums and refunding any
overpayments. § 9706(f)(3)(A)(i); see also § 9706(f)(3)(A)(ii).
Nothing is said about finality on October 1, 1993, and no time
limit whatever is imposed on the Commissioner’s authority
to reassign. The companies concede, as they must, that the
statute permits reassignment after October 1, 1993.

The companies do, however, try to limit the apparent pref-
erence for accuracy by arguing that one feature of this provi-
sion for reconsideration in § 9706(f) implicitly supports them;
this specific and isolated exception to an otherwise unequivo-
cal bar to assignments after the statutory date suggests,
they say, that the bar is otherwise absolute. Again, we
think no such conclusion follows.

First, the argument is circular; it assumes that the avail-
ability of the § 9706(f) reconsideration process with no time
limit is an exception to a bar on all assignment activity im-
posed by the October 1, 1993, time limit of § 9706(a). But
the question, after all, is whether the October 1, 1993, man-
date is in fact a bar. Section 9706(f) does not say it is, and
nothing in that provision suggests it was enacted as an ex-
ception to the October 1, 1993, date. It has no language
about operating notwithstanding the date specified in
§ 9706(a); on the contrary, it states that reassignment will be
made “under subsection (a),” § 9706(f)(3)(A)(ii). But if the
authority to reassign is contained in § 9706(a), then § 9706(f)
is reasonably read not as lifting a jurisdictional time bar but
simply as specifying a procedure for an aggrieved operator
to follow in requesting the Commissioner to exercise the as-
signment power contained in § 9706(a) all along. In the com-
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bined operation of the two subsections, there is thus no im-
plication that the Commissioner is powerless to make an
initial assignment to an operator after the specified date; any
suggestion goes the other way.

Second, there is no reason to read the provision in § 9706(f)
for correction of erroneous assignments as implying that the
Commissioner should not employ her § 9706(a) authority to
make a tardy initial assignment in a situation like this. We
do not read the enumeration of one case to exclude another
unless it is fair to suppose that Congress considered the un-
named possibility and meant to say no to it. United Domin-
ion Industries, Inc. v. United States, 532 U. S. 822, 836
(2001). As we have held repeatedly, the canon expressio
unius est exclusio alterius does not apply to every statutory
listing or grouping; it has force only when the items ex-
pressed are members of an “associated group or series,” jus-
tifying the inference that items not mentioned were excluded
by deliberate choice, not inadvertence. United States v.
Vonn, 535 U. S. 55, 65 (2002). We explained this point as
recently as last Term’s unanimous opinion in Chevron
U. S. A. Inc. v. Echazabal, 536 U. S. 73, 81 (2002):

“Just as statutory language suggesting exclusiveness is
missing, so is that essential extrastatutory ingredient of
an expression-exclusion demonstration, the series of
terms from which an omission bespeaks a negative im-
plication. The canon depends on identifying a series of
two or more terms or things that should be understood
to go hand in hand, which [is] abridged in circumstances
supporting a sensible inference that the term left out
must have been meant to be excluded. E. Crawford,
Construction of Statutes 337 (1940) (expressio unius
‘ “properly applies only when in the natural association
of ideas in the mind of the reader that which is ex-
pressed is so set over by way of strong contrast to that
which is omitted that the contrast enforces the affirma-
tive inference” ’ (quoting State ex rel. Curtis v. De Corps,
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134 Ohio St. 295, 299, 16 N. E. 2d 459, 462 (1938)));
United States v. Vonn, supra.”

As in Echazabal, respondents here fail to show any reason
that Congress would have considered reassignments after
appeal “to go hand in hand” with tardy initial assignments.
Since Congress apparently never thought that initial assign-
ments would be late, see supra, at 164–167, the better infer-
ence is that what we face here is nothing more than a case
unprovided for.12

12 There is, of course, no “ ‘case unprovided for’ exception” to the ex-
pressio unius canon, post, at 181 (Scalia, J., dissenting). It is merely
that the canon does not tell us that a case was provided for by negative
implication unless an item unmentioned would normally be associated with
items listed.

The companies emphasize that § 9704(f)(2)(B) requires that beneficiaries
whose operator goes out of business must be treated as unassigned and
cannot be reassigned. Even assuming that a provision that goes to the
definition of “applicable percentage” and does not directly implicate as-
signments has the effect the companies suggest, the most that could be
said is that Congress wished to identify the first, most responsible opera-
tor for a given retiree, and not to follow that with a second assignment to
a less responsible operator if the initial assigned operator left the business.
This interest does not indicate an object of date-specific finality over accu-
racy in the first assignment; on the contrary, it opts for finality only once
an accurate initial assignment has been made. In the absence of a more
exact explanation for this arrangement, we suppose the explanation is
good political horse trading. But provisions that by their terms govern
after the initial assignment is made tell us nothing about the period in
which an initial assignment may be made. In fact, the permissibility
under § 9706(f) of postappeal reassignment after October 1, 1993, makes
plain that Congress was not “insisting upon as perfect a matchup as possi-
ble up to October 1, 1993, and then prohibiting future changes, both by way
of initial assignment or otherwise,” post, at 183 (Scalia, J., dissenting),
as Justice Scalia himself agrees. On the contrary, the reassignment
provision indicates that a system of accuracy “in initial assignments,
whether made before the deadline or afterward,” is precisely what the Act
envisions. Ibid. Here, as throughout this opinion, “accuracy” refers not
to an elusive system of “perfect fairness,” ibid., but to assignments by the
Commissioner following the scheme set out in §§ 9706(a)(1)–(3).
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2

The remaining textual argument for the companies’ side
rests on the definition of an operator’s “applicable percent-
age” of the overall obligation of all assignee operators (or
related persons) to fund benefits for the unassigned. Under
§ 9704(f)(1), it is defined as the percentage of the operator’s
own assigned beneficiaries among all assigned beneficiaries
“determined on the basis of assignments as of October 1,
1993” (parenthesis omitted). The companies argue that the
specification “as of” October 1, 1993, means that an assigned
operator’s percentage of potential liability for the benefit of
the unassigned is fixed according to the assignments made
at that date, subject only to specific exceptions set out in
§ 9704(f)(2), requiring a change in the percentage when erro-
neously assigned retirees are reassigned or assignee opera-
tors go out of business. The companies contend that their
position rests on plain meaning: “as of” the date means “as
assignments actually stand” on the date. Yet the words “as
of,” as used in the statute, can be read another way: since
Congress required that all possible assignments be complete
on October 1, 1993, see § 9706(a), it is equally fair to read
assignments “as of” that date to mean “assignments as they
shall be on that date, assuming the Commissioner complies
with our command.” The companies’ reading is hospitable
to early finality of assignments, while the alternative favors
completeness and accuracy before finality prevails.

Once it is seen that there is no “plain” reading, however,
there is nothing left of the “as of” argument except its stress
that the applicable percentage can be modified only in ac-
cordance with the two exceptions recognizing changes for
initial error or the demise of an assignee operator. The an-
swer to this point, of course, has already been given. The
enunciation of two exceptions does not imply an exclusion of
a third unless there is reason to think the third was at least
considered, whereas there is good reason to conclude that
when Congress adopted the language in question it did not
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foresee a failure to make timely assignments. See supra, at
168–169. The phrase “as of” cannot be read to govern a
situation that Congress clearly did not contemplate,13 nor
does it require the absolute finality of assignments urged by
the companies.

IV

This much is certain: the Coal Act rests on Congress’s
stated finding that it was necessary to “identify persons most
responsible for plan liabilities,” and on its express desire to
“provide for the continuation of a privately financed self-
sufficient program for the delivery of health care benefits,”
Energy Policy Act of 1992, Pub. L. 102–486, § 19142, 106 Stat.
3037.14 In the words of Senator Wallop’s report delivered
shortly before enactment, the statute is “designed to allocate
the greatest number of beneficiaries in the Plans to a prior

13 The same may be said of the provision for an initial trustee to serve
until November 1, 1993, § 9702(b)(3)(B), contrary to Justice Scalia’s view.
Post, at 182 (dissenting opinion).

14 Under the respondent companies’ view, if the transfers from the AML
Fund prove insufficient to cover the benefits of all unassigned beneficiar-
ies, an operator that received no assignments prior to October 1, 1993,
would not have to contribute a penny to the unassigned beneficiary pool—
solely due to the Commissioner’s fortuitous failure to make all assignments
by the statutory deadline. At the same time, operators that received full
assignments prior to October 1, 1993, would be forced to cover more than
their fair share of unassigned beneficiaries’ premiums.

Although Justice Scalia sees the Act as rife with “seemingly unfair
and inequitable provisions,” ibid. (dissenting opinion), even his view is no
reason to assume that Congress meant contested provisions to be con-
strued in the most unfair and inequitable manner possible. In any event,
Justice Scalia’s citation of § 9704(f)(2)(B) does not help his position. It
provides a clear statutory solution to a problem Congress anticipated: the
end of an assigned operator’s business. Had Congress propounded a re-
sponse to the issue now before us as clear as § 9704(f)(2)(B), there would
doubtless have been no split in the Courts of Appeals and no cases for us
to review. Given the absence of an express provision, the statute’s goals
are best served by treating operators the way Congress intended them to
be treated, that is, by allowing the Commissioner to identify the operators
most responsible.
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responsible operator. For this reason, definitions are in-
tended by the drafters to be given broad interpretation to
accomplish this goal.” 138 Cong. Rec. 34001 (1992).15 To
accept the companies’ argument that the specified date for
action is jurisdictional would be to read the Act so as to
allocate not the greatest, but the least, number of beneficiar-
ies to a responsible operator. The way to reach the congres-
sional objective, however, is to read the statutory date as a
spur to prompt action, not as a bar to tardy completion of
the business of ensuring that benefits are funded, as much
as possible, by those identified by Congress as principally
responsible.

The judgments of the Court of Appeals in both cases are
accordingly

Reversed.

Justice Scalia, with whom Justice O’Connor and
Justice Thomas join, dissenting.

The Court’s holding today confers upon the Commissioner
of Social Security an unexpiring power to assign retired coal
miners to signatory operators under 26 U. S. C. § 9706(a). In
my view, this disposition is irreconcilable with the text and
structure of the Coal Industry Retiree Health Benefit Act of
1992 (Coal Act or Act), and finds no support in our prece-
dents. I respectfully dissent.

I

The respondents contend that the Commissioner improp-
erly assigned them responsibility for 600 coal miners under
§ 9706(a). Section 9706(a) provides, in pertinent part:

15 A Congressional Research Service report dated shortly before the en-
actment likewise states that the Act envisioned that “[w]herever possible,
responsibility for individual beneficiaries would be assigned . . . to a previ-
ous employer still in business.” Coal Industry: Use of Abandoned Mine
Reclamation Fund Monies for UMWA “Orphan Retiree” Health Benefits
(Sept. 10, 1992), reprinted in 138 Cong. Rec., at 34005.
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“[T]he Commissioner of Social Security shall, before
October 1, 1993, assign each coal industry retiree who
is an eligible beneficiary to a signatory operator which
(or any related person with respect to which) remains
in business in the following order:
“(1) First, to the signatory operator which—
“(A) was a signatory to the 1978 coal wage agreement
or any subsequent coal wage agreement, and
“(B) was the most recent signatory operator to employ
the coal industry retiree in the coal industry for at least
2 years.
“(2) Second, if the retiree is not assigned under para-
graph (1), to the signatory operator which—
“(A) was a signatory to the 1978 coal wage agreement
or any subsequent coal wage agreement, and
“(B) was the most recent signatory operator to employ
the coal industry retiree in the coal industry.
“(3) Third, if the retiree is not assigned under para-
graph (1) or (2), to the signatory operator which em-
ployed the coal industry retiree in the coal industry for
a longer period of time than any other signatory opera-
tor prior to the effective date of the 1978 coal wage
agreement.”

The Commissioner failed to complete the task of assigning
each eligible beneficiary to a signatory operator before Octo-
ber 1, 1993. As a result, many eligible beneficiaries were
“unassigned,” and their benefits were financed, for a time,
by the United Mine Workers of America 1950 Pension Plan
(UMWA Pension Plan) and the Abandoned Mine Land Recla-
mation Fund. See §§ 9705(a)(3)(B), 9705(b)(2).

The Commissioner blames her failure to meet the statu-
tory deadline on the “magnitude of the task” and the lack
of appropriated funds. Brief for Petitioners Trustees of
the UMWA Combined Benefit Fund 15. It should not be
thought, however, that these cases are about letting the
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Commissioner complete a little unfinished business that
barely missed the deadline. They concern some 600 post-
October 1, 1993, assignments to these respondents, the vast
majority of which were made between 1995 and 1997, years
after the statutory deadline had passed. App. 98–121. Re-
spondents contend that these assignments are unlawful, and
unless Congress has conferred upon the Commissioner the
power that she claims—an unexpiring authority to assign
eligible beneficiaries to signatory operators—the respond-
ents must prevail. Section 9706(a) does not provide such an
expansive power, and the other provisions of the Act con-
firm this.

II

It is well established that an agency’s power to regulate
private entities must be grounded in a statutory grant of
authority from Congress. See FDA v. Brown & William-
son Tobacco Corp., 529 U. S. 120, 161 (2000); Bowen v.
Georgetown Univ. Hospital, 488 U. S. 204, 208 (1988); Louisi-
ana Pub. Serv. Comm’n v. FCC, 476 U. S. 355, 374 (1986).
This principle has special importance with respect to the ex-
traordinary power the Commissioner asserts here: to compel
coal companies to pay miners (and their families) health ben-
efits that they never contracted to pay. We have held that
the Commissioner’s use of this power under § 9706(a), even
when exercised before October 1, 1993, violates the Constitu-
tion to the extent it imposes severe retroactive liability on
certain coal companies. See Eastern Enterprises v. Apfel,
524 U. S. 498 (1998). When an agency exercises a power
that so tests constitutional limits, we have all the more obli-
gation to assure that it is rooted in the text of a statute.

The Court holds that the Commissioner retains the power
to act after October 1, 1993, because Congress did not “ ‘spec-
ify a consequence for noncompliance’ ” with the statutory
deadline. Ante, at 159. This makes no sense. When a
power is conferred for a limited time, the automatic conse-
quence of the expiration of that time is the expiration of the
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power. If a landowner authorizes someone to cut Christmas
trees “before December 15,” there is no doubt what happens
when December 15 passes: The authority to cut terminates.
And the situation is not changed when the authorization is
combined with a mandate—as when the landowner enters a
contract which says that the other party “shall cut all Christ-
mas trees on the property before December 15.” Even if
time were not of the essence of that contract (as it is of the
essence of § 9706(a), for reasons I shall discuss in Part III,
infra) no one would think that the contractor had continuing
authority—not just for a few more days or weeks—but per-
petually, to harvest trees.1

The Court points out, ante, at 161–162, that three other
provisions of the Coal Act combine the word “shall” with a
statutory deadline that in its view is extendible:

(1) Section 9705(a)(1)(A) states that the UMWA Pen-
sion Plan “shall transfer to the Combined Fund . . .
$70,000,000 on February 1, 1993”;
(2) § 9704(h) says the trustees for the Combined Fund
“shall, not later than 60 days” after the enactment date,

1 This interpretation of § 9706(a) does not “assum[e] away the very ques-
tion to be decided,” as the Court accuses, ante, at 159, n. 6. It is no
assumption at all, but rather the consequence of the proposition that the
scope of an agency’s power is determined by the text of the statutory
grant of authority. Because § 9706(a)’s power to “assign . . . eligible bene-
ficiar[ies]” is prefaced by the phrase “before October 1, 1993,” the statu-
tory date is intertwined with the grant of authority; it is part of the very
definition of the Commissioner’s power. If the statute provided that the
Commissioner “shall, on or after October 1, 1993,” assign each eligible
beneficiary to a signatory operator, it would surely be beyond dispute that
pre-October 1, 1993, assignments were ineffective. No different conclu-
sion should obtain here, where the temporal scope of the Commissioner’s
authority is likewise defined according to a clear and unambiguous date.
If this is (as the Court charges) “formalism,” ibid., it is only because lan-
guage is a matter of form. Here the form that Congress chose presump-
tively represents the political compromise that Congress arrived at.
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furnish certain information regarding benefits to the
Commissioner; and
(3) § 9702(a)(1) provides that certain individuals de-
scribed in § 9702(b)(1) “shall designate” the trustees for
the Combined Fund “not later than 60 days . . . after the
enactment date.”

I agree that the actions mandated by the first two of these
deadlines can be taken after the deadlines have expired
(though perhaps not forever after, which is what the Court
claims for the deadline of § 9706(a)). The reason that is so,
however, does not at all apply to § 9706(a). In those provi-
sions, the power to do what is mandated does not stem from
the mere implication of the mandate itself. The private
entities involved have the power to do what is prescribed,
quite apart from the statutory command that they do it by a
certain date: The UMWA Pension Plan has the power to
transfer funds,2 and the trustees of the Combined Fund have
the power to provide the specified information, whether the
statute commands that they do so or not. The only question

2 Private entities, unlike administrative agencies, do not need authoriza-
tion from Congress in order to act—they have the power to take all action
within the scope of their charter, unless and until the law forbids it. The
Court suggests that the Employee Retirement Income Security Act of
1974 (ERISA) may actually forbid the UMWA Pension Plan from transfer-
ring its pension surplus to the benefit fund. Ante, at 162–163, n. 8. But
if this is true, that does not convert § 9705(a)(1) into a power-conferring
statutory provision in the mold of § 9706(a). It instead means that the
UMWA Pension Plan is subject to contradictory statutory mandates, and
the relevant question becomes whether, and to what extent, § 9705(a)(1)
implicitly repealed the provisions of ERISA as applied to the UMWA Pen-
sion Plan. Resolving that question would be no small task, given our
disinclination to find implied repeals, see Morton v. Mancari, 417 U. S.
535, 551 (1974), and I will not speculate on it. Instead, I am content to
go along with the Court’s assumption that nothing in § 9705(a)(1), or in the
rest of the Coal Act, prevents the UMWA Pension Plan from transferring
money to the Combined Fund after the statutory deadline, and to empha-
size that nothing in this concession lends support to the Court’s interpre-
tation of § 9706(a).
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is whether the late exercise of an unquestionably authorized
act will produce the consequences that the statute says will
follow from a timely exercise of that act. It is as though, to
pursue the tree-harvesting analogy, a contract provided that
the landowner will harvest and deliver trees by December
15; even after December 15 passes, he can surely harvest and
deliver trees, and the only issue is whether the December 15
date is so central to the contract that late delivery does not
have the contractual consequence of requiring the other
side’s counterperformance. The Commissioner of Social Se-
curity, by contrast, being not a private entity but a creature
of Congress, has no authority to assign beneficiaries to oper-
ators except insofar as such authority is implicit in the man-
date; but the mandate (and hence the implicit authority) ex-
pired on October 1, 1993.

The last of these three provisions does confer a power that
is not otherwise available to the private entities involved:
the power to appoint initial trustees to the board of the Com-
bined Fund. I do not, however, think it as clear as the
Court does—indeed, I think it quite debatable—whether
that power survives the deadline. If it be thought utterly
essential that all the trustees be in place, it seems to me just
as reasonable to interpret the provision for appointment of
successor trustees (§ 9702(b)(2)) to include the power to fill
vacancies arising from initial failure to appoint, as to inter-
pret the initial appointment power to extend beyond its spec-
ified termination date. The provision surely does not estab-
lish the Court’s proposition that time-limited mandates
include continuing authority.

III

None of the cases on which the Court relies is even re-
motely in point. In Brock v. Pierce County, 476 U. S. 253
(1986), the agency action in question was authorized by an
explicit statutory grant of authority, separate and apart from
the provision that contained the time-limited mandate.
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Title 29 U. S. C. § 816(d)(1) (1976 ed., Supp. V) (now repealed)
gave the Secretary of Labor “authority to . . . order such
sanctions or corrective actions as are appropriate.” An-
other provision of the statute, former § 816(b), required the
Secretary, when investigating a complaint that a recipient is
misusing funds, to “make the final determination . . . regard-
ing the truth of the allegation . . . not later than 120 days
after receiving the complaint.” We held that the Secre-
tary’s failure to meet the 120-day deadline did not prevent
him from ordering repayment of misspent funds. Respond-
ent had not, we said, shown anything that caused the Secre-
tary to “lose its power to act,” 476 U. S., at 260 (emphasis
added). Here, by contrast, the Commissioner never had
power to act apart from the mandate, which expired after
October 1, 1993.

In United States v. James Daniel Good Real Property, 510
U. S. 43 (1993), federal statutes authorized the Government
to bring a forfeiture action within a 5-year limitation period.
21 U. S. C. § 881(a)(7); 19 U. S. C. § 1621. We held that that
power was not revoked by the Government’s failure to com-
ply with some of the separate “internal timing requirements”
set forth in §§ 1602–1604. Because those provisions failed to
specify a consequence for noncompliance, we refused to “im-
pose [our] own coercive sanction” of terminating the Govern-
ment’s authority to bring a forfeiture action. James Daniel
Good, supra, at 63. The authorization separate from the
defaulted obligation was not affected. There is no author-
ization separate from the defaulted obligation here.

In United States v. Montalvo-Murillo, 495 U. S. 711 (1990),
the statute at issue, 18 U. S. C. § 3142(e), gave courts power
to order pretrial detention “after a hearing pursuant to the
provisions of subsection (f) of this section.” One of those
provisions was that the hearing “shall be held immediately
upon the person’s first appearance before the judicial
officer . . . .” § 3142(f). The court had failed to hold a hear-
ing immediately upon the respondent’s first appearance, yet
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we held that the authority to order pretrial detention was
unaffected. As we explained: “It is conceivable that some
combination of procedural irregularities could render a de-
tention hearing so flawed that it would not constitute ‘a hear-
ing pursuant to the provisions of subsection (f)’ for purposes
of § 3142(e),” 495 U. S., at 717 (emphasis added), but the mere
failure to comply with the first-appearance requirement did
not alone have that effect. Once again, the case holds that
an authorization separate from the defaulted obligation is
not affected; and there is no authorization separate from the
defaulted obligation here.

The contrast between these cases and the present ones
demonstrates why the Court’s extended discussion of
whether Congress specified consequences for the Commis-
sioner’s failure to comply with the October 1 deadline, ante,
at 163–164, is quite beside the point. A specification of ter-
mination of authority may be needed where there is a sepa-
rate authorization to be canceled; it is utterly superfluous
where the only authorization is contained in the time-limited
mandate that has expired.

IV

That the Commissioner lacks authority to assign eligible
beneficiaries after the statutory deadline is confirmed by
other provisions of the Coal Act that are otherwise ren-
dered incoherent.

A

The calculation of “death benefit premiums” and “unas-
signed beneficiaries premiums” owed by coal operators is
based on an assigned operator’s “applicable percentage,”
which is defined in § 9704(f) as “the percentage determined
by dividing the number of eligible beneficiaries assigned
under section 9706 to such operator by the total number of
eligible beneficiaries assigned under section 9706 to all such
operators (determined on the basis of assignments as of Oc-
tober 1, 1993).” (Emphasis added.) The statute specifies
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only two circumstances in which adjustments may be made
to an assigned operator’s “applicable percentage”: (1) when
changes to the assignments “as of October 1, 1993,” re-
sult from the appeals process set out in § 9706(f), see
§ 9704(f)(2)(A); and (2) when an assigned operator goes out
of business, see § 9704(f)(2)(B). No provision allows adjust-
ments to account for post-October 1, 1993, initial assign-
ments. This is perfectly consistent with the view that the
§ 9706(a) power to assign does not extend beyond October 1,
1993; it is incompatible with the Court’s holding to the
contrary.

The Court’s response to this structural dilemma is nothing
short of astonishing. The Court concludes that the applica-
ble percentage based on assignments as of October 1, 1993,
may be adjusted to account for the subsequent initial assign-
ments, notwithstanding the statutory command that the ap-
plicable percentage be determined “on the basis of assign-
ments as of October 1, 1993,” and notwithstanding the
statute’s provision of two, and only two, exceptions to this
command that do not include post-October 1, 1993, initial as-
signments. “The enunciation of two exceptions,” the Court
says, “does not imply an exclusion of a third unless there is
reason to think the third was at least considered.” Ante,
at 170. Here, “[s]ince Congress apparently never thought
that initial assignments would be late, . . . the better infer-
ence is that what we face . . . is nothing more than a case
unprovided for.” Ante, at 169 (referred to ante, at 170–171).
This is an unheard-of limitation upon the accepted principle
of construction inclusio unius, exclusio alterius. See, e. g.,
O’Melveny & Myers v. FDIC, 512 U. S. 79, 86 (1994); Leather-
man v. Tarrant County Narcotics Intelligence and Coordi-
nation Unit, 507 U. S. 163, 168 (1993). It is also an absurd
limitation, since it means that the more unimaginable an
unlisted item is, the more likely it is not to be excluded.
Does this new maxim mean, for example, that exceptions to
the hearsay rule beyond those set forth in the Federal Rules
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of Evidence must be recognized if it is unlikely that Congress
(or perhaps the Rules committee) “considered” those un-
named exceptions? Our cases do not support such a propo-
sition. See, e. g., Williamson v. United States, 512 U. S. 594
(1994); United States v. Salerno, 505 U. S. 317 (1992).3

There is no more reason to make a “case unprovided for”
exception to the clear import of an exclusive listing than
there is to make such an exception to any other clear textual
disposition. In a way, therefore, the Court’s treatment of
this issue has ample precedent—in those many wrongly de-
cided cases that replace what the legislature said with what
courts think the legislature would have said (i. e., in the
judges’ estimation should have said) if it had only “consid-
ered” unanticipated consequences of what it did say (of which
the courts disapprove). In any event, the relevant question
here is not whether § 9704(f)(2) excludes other grounds
for adjustments to the applicable percentage, but rather
whether anything in the statute affirmatively authorizes
them. The answer to that question is no—an answer that
should not surprise the Court, given its acknowledgment
that Congress “did not foresee a failure to make timely as-
signments.” Ante, at 170–171.

3 The most enduring consequence of today’s opinion may well be its gut-
ting of the ancient canon of construction. It speaks volumes about the
dearth of precedent for the Court’s position that the principal case it relies
upon, ante, at 168–169, is Chevron U. S. A. Inc. v. Echazabal, 536 U. S.
73 (2002). The express language of the statute interpreted in that case
demonstrated that the single enumerated example of a “qualification
standard” was illustrative rather than exhaustive: “The term ‘qualification
standards’ may include a requirement that an individual shall not pose
any direct threat to the health or safety of other individuals in the work-
place.” 42 U. S. C. § 12113(b) (emphasis added). Little wonder that the
Court did not find in that text “an omission [that] bespeaks a negative
implication,” 536 U. S., at 81. And of course the opinion said nothing
about the requirement (central to the Court’s analysis today) that it be
“fair to suppose that Congress considered the unnamed possibility,” ante,
at 168.
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B

Post-October 1, 1993, initial assignments can also not be
reconciled with the Coal Act’s provisions regarding appoint-
ments to the board of trustees. Section 9702(b)(1)(B) estab-
lishes for the Combined Fund a board of seven members, one
of whom is to be “designated by the three employers . . . who
have been assigned the greatest number of eligible benefici-
aries under section 9706.” The Act provides for an “initial
trustee” to fill this position pending completion of the assign-
ment process, but § 9702(b)(3)(B) permits this initial trustee
to serve only “until November 1, 1993.” It is evident, there-
fore, that the “three employers . . . who have been assigned
the greatest number of eligible beneficiaries under section
9706” must be known by November 1, 1993. It is simply
inconceivable that the three appointing employers were to be
unknown (and the post left unfilled) until the Commissioner
completes an open-ended assignment process—whenever
that might be; or that the designated trustee is constantly to
change, as the identity of the “three employers . . . who have
been assigned the greatest number of eligible beneficiaries
under section 9706” constantly changes.

V

At bottom, the Court’s reading of the Coal Act—its confi-
dent filling in of provisions to cover “cases not provided
for”—rests upon its perception that the statute’s overriding
goal is accuracy in assignments. That is a foundation of
sand. The Coal Act is demonstrably not a scheme that re-
quires, or even attempts to require, a perfect match between
each beneficiary and the coal operator most responsible for
that beneficiary’s health care. It provides, at best, rough
justice; seemingly unfair and inequitable provisions abound.

When, for example, an operator goes out of business,
§ 9704(f)(2)(B) provides that beneficiaries previously as-
signed to that operator must go into the unassigned pool for
purposes of calculating the “applicable percentage.” It
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makes no provision for them to be reassigned to another
operator, even if another operator might qualify under
§§ 9706(a)(1)–(3). That is hardly compatible with a scheme
that is keen on “accuracy of assignments,” and that envisions
perpetual assignment authority in the Commissioner.

To account for the existence of § 9704(f)(2)(B), the Court
retreats to the more nuanced position that the Coal Act pre-
fers accuracy over finality only “in the first assignment,”
ante, at 169, n. 12. Why it should have this strange prefer-
ence for perfection in virgin assignments is a mystery. One
might understand insisting upon as perfect a matchup as pos-
sible up to October 1, 1993, and then prohibiting future
changes, both by way of initial assignment or otherwise; that
would assure an initial system that is as near perfect as pos-
sible, but abstain from future adjustments that upset expec-
tations and render sales of companies more difficult. But
what is the conceivable reason for insistence upon perfection
in initial assignments, whether made before the deadline or
afterward? 4 As it is, however, the Act does not insist upon
accuracy in initial assignments, not even in those made be-
fore the deadline. For each assigned beneficiary, only one
signatory operator is held responsible for health benefits,
even if that miner had worked for other signatory operators
that should in perfect fairness share the responsibility.

The reality is that the Coal Act reflects a compromise be-
tween the goals of perfection in assignments and finality. It
provides some accuracy in initial assignments along with

4 The Court points to § 9706(f)’s review process in support of its view
that the Coal Act envisions “accuracy ‘in inital assignments, whether made
before the deadline or afterward.’ ” Ante, at 169, n. 12 (emphasis de-
leted). In fact it shows the opposite—reflecting the statute’s tradeoffs
between the competing objectives of accuracy in assignments and finality.
Sections 9706(f)(1) and (f)(2) provide time limits for coal operators to re-
quest reconsideration by the Commissioner; errors discovered after these
time limits have passed are forever closed from correction. (Unless, of
course, the Court chooses, in the interest of accuracy in assignments, to
ignore those time limits, just as it has ignored the time limit of § 9706(a).)
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some repose to signatory operators, who are given full notice
of their obligations by October 1, 1993, and can plan their
business accordingly without the surprise of new (and retro-
active) liabilities imposed by the Commissioner. It is naive
for the Court to rely on guesses as to what Congress would
have wanted in legislation as complicated as this, the culmi-
nation of a long, drawn-out legislative battle in which, as we
put it in Barnhart v. Sigmon Coal Co., 534 U. S. 438, 461
(2002), “highly interested parties attempt[ed] to pull the pro-
visions in different directions.” The best way to be faithful
to the resulting compromise is to follow the statute’s text, as
I have done above—not to impute to Congress one statutory
objective favored by the majority of this Court at the ex-
pense of other, equally plausible, statutory objectives.

* * *

I think it clear from the text of § 9706(a) and other pro-
visions of the Coal Act that the Commissioner lacks author-
ity to assign eligible beneficiaries to signatory operators on
or after October 1, 1993. I respectfully dissent from the
Court’s judgment to the contrary.

Justice Thomas, dissenting.

I fully agree with Justice Scalia’s analysis in these cases
and, accordingly, join his opinion. I write separately, how-
ever, to reiterate a seemingly obvious rule: Unless Congress
explicitly states otherwise, “we construe a statutory term in
accordance with its ordinary or natural meaning.” FDIC v.
Meyer, 510 U. S. 471, 476 (1994). Thus, absent a congres-
sional directive to the contrary, “shall” must be construed as
a mandatory command, see American Heritage Dictionary
1598 (4th ed. 2000) (defining “shall” as (1)a. “Something that
will take place or exist in the future . . . . b. Something, such
as an order, promise, requirement, or obligation: You shall
leave now. He shall answer for his misdeeds. The penalty
shall not exceed two years in prison”). If Congress desires
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for this Court to give “shall” a nonmandatory meaning, it
must say so explicitly by specifying the consequences for
noncompliance or explicitly defining the term “shall” to mean
something other than a mandatory directive. Indeed, Con-
gress is perfectly free to signify the hortatory nature of its
wishes by choosing among a wide array of words that do,
in fact, carry such meaning; “should,” “preferably,” and “if
possible” readily come to mind.

Given the foregoing, I disagree with Brock v. Pierce
County, 476 U. S. 253 (1986), and its progeny, to the extent
they are taken, perhaps erroneously, see ante, at 177–179
(Scalia, J., dissenting), to suggest that (1) “shall” is not man-
datory and that (2) a failure to specify a consequence for
noncompliance preserves the power to act in the face of such
noncompliance, even where, as here, the grant of authority
to act is coterminous with the mandatory command. I fail
to see any reason for eviscerating the clear meaning of
“shall,” other than the impermissible goal of saving Congress
from its own choices in the name of achieving better policy.
But Article III does not vest judges with the authority to
rectify those congressional decisions that we view as
imprudent.

I also note that, under the Court’s current interpretive
approach, there is no penalty at all for failing to comply
with a duty if Congress does not specify consequences for
noncompliance. The result is most irrational: If Congress
indicates a lesser penalty for noncompliance (i. e., less than a
loss of power to act), we will administer it; but if there is
no lesser penalty and “shall” stands on its own, we will let
government officials shirk their duty with impunity.

Rather than depriving the term “shall” of its ordinary
meaning, I would apply the term as a mandatory directive
to the Commissioner. The conclusion then is obvious: The
Commissioner has no power to make initial assignments
after October 1, 1993.
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ELDRED et al. v. ASHCROFT, ATTORNEY GENERAL

certiorari to the united states court of appeals for
the district of columbia circuit

No. 01–618. Argued October 9, 2002—Decided January 15, 2003

The Copyright and Patent Clause, U. S. Const., Art. I, § 8, cl. 8, provides
as to copyrights: “Congress shall have Power . . . [t]o promote the Prog-
ress of Science . . . by securing [to Authors] for limited Times . . . the
exclusive Right to their . . . Writings.” In the 1998 Copyright Term
Extension Act (CTEA), Congress enlarged the duration of copyrights by
20 years: Under the 1976 Copyright Act (1976 Act), copyright protection
generally lasted from a work’s creation until 50 years after the author’s
death; under the CTEA, most copyrights now run from creation until
70 years after the author’s death, 17 U. S. C. § 302(a). As in the case of
prior copyright extensions, principally in 1831, 1909, and 1976, Congress
provided for application of the enlarged terms to existing and future
copyrights alike.

Petitioners, whose products or services build on copyrighted works
that have gone into the public domain, brought this suit seeking a deter-
mination that the CTEA fails constitutional review under both the
Copyright Clause’s “limited Times” prescription and the First Amend-
ment’s free speech guarantee. Petitioners do not challenge the CTEA’s
“life-plus-70-years” timespan itself. They maintain that Congress went
awry not with respect to newly created works, but in enlarging the term
for published works with existing copyrights. The “limited Tim[e]” in
effect when a copyright is secured, petitioners urge, becomes the consti-
tutional boundary, a clear line beyond the power of Congress to extend.
As to the First Amendment, petitioners contend that the CTEA is a
content-neutral regulation of speech that fails inspection under the
heightened judicial scrutiny appropriate for such regulations. The Dis-
trict Court entered judgment on the pleadings for the Attorney General
(respondent here), holding that the CTEA does not violate the Copy-
right Clause’s “limited Times” restriction because the CTEA’s terms,
though longer than the 1976 Act’s terms, are still limited, not perpetual,
and therefore fit within Congress’ discretion. The court also held that
there are no First Amendment rights to use the copyrighted works of
others. The District of Columbia Circuit affirmed. In that court’s
unanimous view, Harper & Row, Publishers, Inc. v. Nation Enterprises,
471 U. S. 539, foreclosed petitioners’ First Amendment challenge to the
CTEA. The appeals court reasoned that copyright does not impermis-
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sibly restrict free speech, for it grants the author an exclusive right only
to the specific form of expression; it does not shield any idea or fact
contained in the copyrighted work, and it allows for “fair use” even of
the expression itself. A majority of the court also rejected petitioners’
Copyright Clause claim. The court ruled that Circuit precedent pre-
cluded petitioners’ plea for interpretation of the “limited Times” pre-
scription with a view to the Clause’s preambular statement of purpose:
“To promote the Progress of Science.” The court found nothing in the
constitutional text or history to suggest that a term of years for a copy-
right is not a “limited Tim[e]” if it may later be extended for another
“limited Tim[e].” Recounting that the First Congress made the 1790
Copyright Act applicable to existing copyrights arising under state
copyright laws, the court held that that construction by contemporaries
of the Constitution’s formation merited almost conclusive weight under
Burrow-Giles Lithographic Co. v. Sarony, 111 U. S. 53, 57. As early as
McClurg v. Kingsland, 1 How. 202, the Court of Appeals recognized,
this Court made it plain that the Copyright Clause permits Congress to
amplify an existing patent’s terms. The court added that this Court
has been similarly deferential to Congress’ judgment regarding copy-
right. E. g., Sony Corp. of America v. Universal City Studios, Inc.,
464 U. S. 417. Concerning petitioners’ assertion that Congress could
evade the limitation on its authority by stringing together an unlimited
number of “limited Times,” the court stated that such legislative misbe-
havior clearly was not before it. Rather, the court emphasized, the
CTEA matched the baseline term for United States copyrights with the
European Union term in order to meet contemporary circumstances.

Held: In placing existing and future copyrights in parity in the CTEA,
Congress acted within its authority and did not transgress constitu-
tional limitations. Pp. 199–222.

1. The CTEA’s extension of existing copyrights does not exceed Con-
gress’ power under the Copyright Clause. Pp. 199–218.

(a) Guided by text, history, and precedent, this Court cannot agree
with petitioners that extending the duration of existing copyrights is
categorically beyond Congress’ Copyright Clause authority. Although
conceding that the CTEA’s baseline term of life plus 70 years qualifies
as a “limited Tim[e]” as applied to future copyrights, petitioners contend
that existing copyrights extended to endure for that same term are not
“limited.” In petitioners’ view, a time prescription, once set, becomes
forever “fixed” or “inalterable.” The word “limited,” however, does not
convey a meaning so constricted. At the time of the Framing, “limited”
meant what it means today: confined within certain bounds, restrained,
or circumscribed. Thus understood, a timespan appropriately “limited”
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as applied to future copyrights does not automatically cease to be “lim-
ited” when applied to existing copyrights. To comprehend the scope of
Congress’ Copyright Clause power, “a page of history is worth a volume
of logic.” New York Trust Co. v. Eisner, 256 U. S. 345, 349. History
reveals an unbroken congressional practice of granting to authors of
works with existing copyrights the benefit of term extensions so that
all under copyright protection will be governed evenhandedly under the
same regime. Moreover, because the Clause empowering Congress to
confer copyrights also authorizes patents, the Court’s inquiry is signifi-
cantly informed by the fact that early Congresses extended the duration
of numerous individual patents as well as copyrights. Lower courts
saw no “limited Times” impediment to such extensions. Further, al-
though this Court never before has had occasion to decide whether ex-
tending existing copyrights complies with the “limited Times” prescrip-
tion, the Court has found no constitutional barrier to the legislative
expansion of existing patents. See, e. g., McClurg, 1 How., at 206.
Congress’ consistent historical practice reflects a judgment that an au-
thor who sold his work a week before should not be placed in a worse
situation than the author who sold his work the day after enactment of
a copyright extension. The CTEA follows this historical practice by
keeping the 1976 Act’s duration provisions largely in place and simply
adding 20 years to each of them.

The CTEA is a rational exercise of the legislative authority conferred
by the Copyright Clause. On this point, the Court defers substantially
to Congress. Sony, 464 U. S., at 429. The CTEA reflects judgments
of a kind Congress typically makes, judgments the Court cannot dismiss
as outside the Legislature’s domain. A key factor in the CTEA’s pas-
sage was a 1993 European Union (EU) directive instructing EU mem-
bers to establish a baseline copyright term of life plus 70 years and to
deny this longer term to the works of any non-EU country whose laws
did not secure the same extended term. By extending the baseline
United States copyright term, Congress sought to ensure that American
authors would receive the same copyright protection in Europe as their
European counterparts. The CTEA may also provide greater incentive
for American and other authors to create and disseminate their work in
the United States. Additionally, Congress passed the CTEA in light of
demographic, economic, and technological changes, and rationally cred-
ited projections that longer terms would encourage copyright holders
to invest in the restoration and public distribution of their works.
Pp. 199–208.

(b) Petitioners’ Copyright Clause arguments, which rely on several
novel readings of the Clause, are unpersuasive. Pp. 208–218.
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(1) Nothing before this Court warrants construction of the
CTEA’s 20-year term extension as a congressional attempt to evade or
override the “limited Times” constraint. Critically, petitioners fail to
show how the CTEA crosses a constitutionally significant threshold with
respect to “limited Times” that the 1831, 1909, and 1976 Acts did not.
Those earlier Acts did not create perpetual copyrights, and neither does
the CTEA. Pp. 208–210.

(2) Petitioners’ dominant series of arguments, premised on the
proposition that Congress may not extend an existing copyright absent
new consideration from the author, are unavailing. The first such con-
tention, that the CTEA’s extension of existing copyrights overlooks the
requirement of “originality,” incorrectly relies on Feist Publications,
Inc. v. Rural Telephone Service Co., 499 U. S. 340, 345, 359. That case
did not touch on the duration of copyright protection. Rather, it ad-
dressed only the core question of copyrightability. Explaining the orig-
inality requirement, Feist trained on the Copyright Clause words “Au-
thors” and “Writings,” id., at 346–347, and did not construe the “limited
Times” prescription, as to which the originality requirement has no
bearing. Also unavailing is petitioners’ second argument, that the
CTEA’s extension of existing copyrights fails to “promote the Progress
of Science” because it does not stimulate the creation of new works, but
merely adds value to works already created. The justifications that
motivated Congress to enact the CTEA, set forth supra, provide a ra-
tional basis for concluding that the CTEA “promote[s] the Progress of
Science.” Moreover, Congress’ unbroken practice since the founding
generation of applying new definitions or adjustments of the copyright
term to both future works and existing works overwhelms petitioners’
argument. Also rejected is petitioners’ third contention, that the
CTEA’s extension of existing copyrights without demanding additional
consideration ignores copyright’s quid pro quo, whereby Congress
grants the author of an original work an “exclusive Right” for a “limited
Tim[e]” in exchange for a dedication to the public thereafter. Given
Congress’ consistent placement of existing copyright holders in parity
with future holders, the author of a work created in the last 170 years
would reasonably comprehend, as the protection offered her, a copyright
not only for the time in place when protection is gained, but also for any
renewal or extension legislated during that time. Sears, Roebuck &
Co. v. Stiffel Co., 376 U. S. 225, 229, and Bonito Boats, Inc. v. Thunder
Craft Boats, Inc., 489 U. S. 141, 146, both of which involved the federal
patent regime, are not to the contrary, since neither concerned the ex-
tension of a patent’s duration nor suggested that such an extension
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might be constitutionally infirm. Furthermore, given crucial distinc-
tions between patents and copyrights, one cannot extract from language
in the Court’s patent decisions—language not trained on a grant’s dura-
tion—genuine support for petitioners’ quid pro quo argument. Patents
and copyrights do not entail the same exchange, since immediate disclo-
sure is not the objective of, but is exacted from, the patentee, whereas
disclosure is the desired objective of the author seeking copyright pro-
tection. Moreover, while copyright gives the holder no monopoly on
any knowledge, fact, or idea, the grant of a patent prevents full use by
others of the inventor’s knowledge. Pp. 210–217.

(3) The “congruence and proportionality” standard of review de-
scribed in cases evaluating exercises of Congress’ power under § 5 of the
Fourteenth Amendment has never been applied outside the § 5 context.
It does not hold sway for judicial review of legislation enacted, as copy-
right laws are, pursuant to Article I authorization. Section 5 author-
izes Congress to “enforce” commands contained in and incorporated into
the Fourteenth Amendment. The Copyright Clause, in contrast, em-
powers Congress to define the scope of the substantive right. See
Sony, 464 U. S., at 429. Judicial deference to such congressional defini-
tion is “but a corollary to the grant to Congress of any Article I power.”
Graham v. John Deere Co. of Kansas City, 383 U. S. 1, 6. It would be
no more appropriate for this Court to subject the CTEA to “congruence
and proportionality” review than it would be to hold the Act unconstitu-
tional per se. Pp. 217–218.

2. The CTEA’s extension of existing and future copyrights does not
violate the First Amendment. That Amendment and the Copyright
Clause were adopted close in time. This proximity indicates the Fram-
ers’ view that copyright’s limited monopolies are compatible with free
speech principles. In addition, copyright law contains built-in First
Amendment accommodations. See Harper & Row, 471 U. S., at 560.
First, 17 U. S. C. § 102(b), which makes only expression, not ideas, eligi-
ble for copyright protection, strikes a definitional balance between the
First Amendment and copyright law by permitting free communication
of facts while still protecting an author’s expression. Harper & Row,
471 U. S., at 556. Second, the “fair use” defense codified at § 107 allows
the public to use not only facts and ideas contained in a copyrighted
work, but also expression itself for limited purposes. “Fair use”
thereby affords considerable latitude for scholarship and comment, id.,
at 560, and even for parody, see Campbell v. Acuff-Rose Music, Inc., 510
U. S. 569. The CTEA itself supplements these traditional First Amend-
ment safeguards in two prescriptions: The first allows libraries and simi-
lar institutions to reproduce and distribute copies of certain published
works for scholarly purposes during the last 20 years of any copyright
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term, if the work is not already being exploited commercially and fur-
ther copies are unavailable at a reasonable price, § 108(h); the second
exempts small businesses from having to pay performance royalties on
music played from licensed radio, television, and similar facilities,
§ 110(5)(B). Finally, petitioners’ reliance on Turner Broadcasting Sys-
tem, Inc. v. FCC, 512 U. S. 622, 641, is misplaced. Turner Broadcasting
involved a statute requiring cable television operators to carry and
transmit broadcast stations through their proprietary cable systems.
The CTEA, in contrast, does not oblige anyone to reproduce another’s
speech against the carrier’s will. Instead, it protects authors’ original
expression from unrestricted exploitation. The First Amendment se-
curely protects the freedom to make—or decline to make—one’s own
speech; it bears less heavily when speakers assert the right to make
other people’s speeches. When, as in this case, Congress has not al-
tered the traditional contours of copyright protection, further First
Amendment scrutiny is unnecessary. See, e. g., Harper & Row, 471
U. S., at 560. Pp. 218–222.

239 F. 3d 372, affirmed.

Ginsburg, J., delivered the opinion of the Court, in which Rehnquist,
C. J., and O’Connor, Scalia, Kennedy, Souter, and Thomas, JJ., joined.
Stevens, J., post, p. 222, and Breyer, J., post, p. 242, filed dissenting
opinions.

Lawrence Lessig argued the cause for petitioners. With
him on the briefs were Kathleen M. Sullivan, Alan B. Mor-
rison, Edward Lee, Charles Fried, Geoffrey S. Stewart, Don-
ald B. Ayer, Robert P. Ducatman, Daniel H. Bromberg,
Charles R. Nesson, and Jonathan L. Zittrain.

Solicitor General Olson argued the cause for respondent.
With him on the brief were Assistant Attorney General Mc-
Callum, Deputy Solicitor General Wallace, Jeffrey A. Lam-
ken, William Kanter, and John S. Koppel.*

*Briefs of amici curiae urging reversal were filed for the American
Association of Law Libraries et al. by Arnold P. Lutzker and Carl H.
Settlemyer III; for the College Art Association et al. by Jeffrey P. Cunard
and Bruce P. Keller; for the Eagle Forum Education & Legal Defense
Fund et al. by Karen Tripp and Phyllis Schlafly; for the Free Software
Foundation by Eben Moglen; for Intellectual Property Law Professors by
Jonathan Weinberg; for the Internet Archive et al. by Deirdre K. Mulli-
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Justice Ginsburg delivered the opinion of the Court.
This case concerns the authority the Constitution assigns

to Congress to prescribe the duration of copyrights. The
Copyright and Patent Clause of the Constitution, Art. I,
§ 8, cl. 8, provides as to copyrights: “Congress shall have

gan, Mark A. Lemley, and Steven M. Harris; and for Jack M. Balkin et al.
by Burt Neuborne.

Briefs of amici curiae urging affirmance were filed for the American
Intellectual Property Law Association by Baila H. Celedonia, Mark E.
Haddad, and Roger W. Parkhurst; for the American Society of Composers,
Authors and Publishers et al. by Carey R. Ramos, Peter L. Felcher, Drew
S. Days III, Beth S. Brinkmann, and Paul Goldstein; for Amsong, Inc.,
by Dorothy M. Weber; for AOL Time Warner, Inc., by Kenneth W. Starr,
Richard A. Cordray, Daryl Joseffer, Paul T. Cappuccio, Edward J. Weiss,
and Shira Perlmutter; for the Association of American Publishers et al.
by Charles S. Sims and Jon A. Baumgarten; for the Bureau of National
Affairs, Inc., et al. by Paul Bender and Michael R. Klipper; for the Direc-
tors Guild of America et al. by George H. Cohen, Leon Dayan, and Lau-
rence Gold; for Dr. Seuss Enterprises, L. P., et al. by Karl ZoBell, Nancy
O. Dix, Cathy Ann Bencivengo, Randall E. Kay, and Herbert B. Cheyette;
for the Intellectual Property Owners Association by Charles D. Ossola
and Ronald E. Myrick; for the International Coalition for Copyright
Protection by Eric Lieberman; for the Motion Picture Association of
America, Inc., by Seth P. Waxman, Randolph D. Moss, Edward C. Du-
Mont, Neil M. Richards, and Simon Barsky; for the Recording Artists
Coalition by Thomas G. Corcoran, Jr.; for the Recording Industry Associa-
tion of America by Donald B. Verrilli, Jr., Thomas J. Perrelli, William
M. Hohengarten, Matthew J. Oppenheim, and Stanley Pierre-Louis; for
the Songwriters Guild of America by Floyd Abrams and Joel Kurtzberg;
for Jack Beeson et al. by I. Fred Koenigsberg and Gaela K. Gehring Flo-
res; for Senator Orrin G. Hatch by Thomas R. Lee; for Edward Samuels,
pro se; and for Representative F. James Sensenbrenner, Jr., et al. by Ar-
thur B. Culvahouse, Jr., and Robert M. Schwartz.

Briefs of amici curiae were filed for Hal Roach Studios et al. by H.
Jefferson Powell and David Lange; for Intel Corp. by James M. Burger;
for the Nashville Songwriters Association International by Stephen K.
Rush; for the New York Intellectual Property Law Association by Bruce
M. Wexler and Peter Saxon; for the National Writers Union et al. by Peter
Jaszi; for the Progressive Intellectual Property Law Association et al. by
Michael H. Davis; for George A. Akerlof et al. by Roy T. Englert, Jr.; for
Tyler T. Ochoa et al. by Mr. Ochoa; and for Malla Pollack, pro se.
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Power . . . [t]o promote the Progress of Science . . . by secur-
ing [to Authors] for limited Times . . . the exclusive Right to
their . . . Writings.” In 1998, in the measure here under
inspection, Congress enlarged the duration of copyrights by
20 years. Copyright Term Extension Act (CTEA), Pub. L.
105–298, §§ 102(b) and (d), 112 Stat. 2827–2828 (amending 17
U. S. C. §§ 302, 304). As in the case of prior extensions,
principally in 1831, 1909, and 1976, Congress provided for
application of the enlarged terms to existing and future copy-
rights alike.

Petitioners are individuals and businesses whose products
or services build on copyrighted works that have gone into
the public domain. They seek a determination that the
CTEA fails constitutional review under both the Copyright
Clause’s “limited Times” prescription and the First Amend-
ment’s free speech guarantee. Under the 1976 Copyright
Act, copyright protection generally lasted from the work’s
creation until 50 years after the author’s death. Pub. L. 94–
553, § 302(a), 90 Stat. 2572 (1976 Act). Under the CTEA,
most copyrights now run from creation until 70 years after
the author’s death. 17 U. S. C. § 302(a). Petitioners do not
challenge the “life-plus-70-years” timespan itself. “Whether
50 years is enough, or 70 years too much,” they acknowledge,
“is not a judgment meet for this Court.” Brief for Petition-
ers 14.1 Congress went awry, petitioners maintain, not with
respect to newly created works, but in enlarging the term
for published works with existing copyrights. The “limited
Tim[e]” in effect when a copyright is secured, petitioners
urge, becomes the constitutional boundary, a clear line be-
yond the power of Congress to extend. See ibid. As to the
First Amendment, petitioners contend that the CTEA is a
content-neutral regulation of speech that fails inspection

1 Justice Breyer’s dissent is not similarly restrained. He makes no
effort meaningfully to distinguish existing copyrights from future grants.
See, e. g., post, at 242–243, 254–260, 264–266. Under his reasoning, the
CTEA’s 20-year extension is globally unconstitutional.
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under the heightened judicial scrutiny appropriate for such
regulations.

In accord with the District Court and the Court of Ap-
peals, we reject petitioners’ challenges to the CTEA. In
that 1998 legislation, as in all previous copyright term exten-
sions, Congress placed existing and future copyrights in par-
ity. In prescribing that alignment, we hold, Congress acted
within its authority and did not transgress constitutional
limitations.

I
A

We evaluate petitioners’ challenge to the constitutionality
of the CTEA against the backdrop of Congress’ previous ex-
ercises of its authority under the Copyright Clause. The
Nation’s first copyright statute, enacted in 1790, provided a
federal copyright term of 14 years from the date of publica-
tion, renewable for an additional 14 years if the author sur-
vived the first term. Act of May 31, 1790, ch. 15, § 1, 1 Stat.
124 (1790 Act). The 1790 Act’s renewable 14-year term ap-
plied to existing works (i. e., works already published and
works created but not yet published) and future works alike.
Ibid. Congress expanded the federal copyright term to 42
years in 1831 (28 years from publication, renewable for an
additional 14 years), and to 56 years in 1909 (28 years from
publication, renewable for an additional 28 years). Act of
Feb. 3, 1831, ch. 16, §§ 1, 16, 4 Stat. 436, 439 (1831 Act); Act
of Mar. 4, 1909, ch. 320, §§ 23–24, 35 Stat. 1080–1081 (1909
Act). Both times, Congress applied the new copyright term
to existing and future works, 1831 Act §§ 1, 16; 1909 Act
§§ 23–24; to qualify for the 1831 extension, an existing work
had to be in its initial copyright term at the time the Act
became effective, 1831 Act §§ 1, 16.

In 1976, Congress altered the method for computing fed-
eral copyright terms. 1976 Act §§ 302–304. For works cre-
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ated by identified natural persons, the 1976 Act provided
that federal copyright protection would run from the work’s
creation, not—as in the 1790, 1831, and 1909 Acts—its publi-
cation; protection would last until 50 years after the author’s
death. § 302(a). In these respects, the 1976 Act aligned
United States copyright terms with the then-dominant inter-
national standard adopted under the Berne Convention for
the Protection of Literary and Artistic Works. See H. R.
Rep. No. 94–1476, p. 135 (1976). For anonymous works,
pseudonymous works, and works made for hire, the 1976 Act
provided a term of 75 years from publication or 100 years
from creation, whichever expired first. § 302(c).

These new copyright terms, the 1976 Act instructed, gov-
erned all works not published by its effective date of January
1, 1978, regardless of when the works were created. §§ 302–
303. For published works with existing copyrights as of
that date, the 1976 Act granted a copyright term of 75 years
from the date of publication, §§ 304(a) and (b), a 19-year in-
crease over the 56-year term applicable under the 1909 Act.

The measure at issue here, the CTEA, installed the fourth
major duration extension of federal copyrights.2 Retaining
the general structure of the 1976 Act, the CTEA enlarges
the terms of all existing and future copyrights by 20 years.
For works created by identified natural persons, the term
now lasts from creation until 70 years after the author’s

2 Asserting that the last several decades have seen a proliferation of
copyright legislation in departure from Congress’ traditional pace of legis-
lative amendment in this area, petitioners cite nine statutes passed be-
tween 1962 and 1974, each of which incrementally extended existing copy-
rights for brief periods. See Pub. L. 87–668, 76 Stat. 555; Pub. L. 89–142,
79 Stat. 581; Pub. L. 90–141, 81 Stat. 464; Pub. L. 90–416, 82 Stat. 397;
Pub. L. 91–147, 83 Stat. 360; Pub. L. 91–555, 84 Stat. 1441; Pub. L. 92–170,
85 Stat. 490; Pub. L. 92–566, 86 Stat. 1181; Pub. L. 93–573, Title I, 88 Stat.
1873. As respondent (Attorney General Ashcroft) points out, however,
these statutes were all temporary placeholders subsumed into the sys-
temic changes effected by the 1976 Act. Brief for Respondent 9.
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death. 17 U. S. C. § 302(a). This standard harmonizes the
baseline United States copyright term with the term
adopted by the European Union in 1993. See Council Direc-
tive 93/98/EEC of 29 October 1993 Harmonizing the Term of
Protection of Copyright and Certain Related Rights, 1993
Official J. Eur. Coms. (L 290), p. 9 (EU Council Directive 93/
98). For anonymous works, pseudonymous works, and
works made for hire, the term is 95 years from publication
or 120 years from creation, whichever expires first. 17
U. S. C. § 302(c).

Paralleling the 1976 Act, the CTEA applies these new
terms to all works not published by January 1, 1978.
§§ 302(a), 303(a). For works published before 1978 with ex-
isting copyrights as of the CTEA’s effective date, the CTEA
extends the term to 95 years from publication. §§ 304(a) and
(b). Thus, in common with the 1831, 1909, and 1976 Acts,
the CTEA’s new terms apply to both future and existing
copyrights.3

B

Petitioners’ suit challenges the CTEA’s constitutionality
under both the Copyright Clause and the First Amendment.
On cross-motions for judgment on the pleadings, the District
Court entered judgment for the Attorney General (respond-
ent here). 74 F. Supp. 2d 1 (DC 1999). The court held that
the CTEA does not violate the “limited Times” restriction
of the Copyright Clause because the CTEA’s terms, though

3 Petitioners argue that the 1790 Act must be distinguished from the
later Acts on the ground that it covered existing works but did not extend
existing copyrights. Reply Brief 3–7. The parties disagree on the ques-
tion whether the 1790 Act’s copyright term should be regarded in part as
compensation for the loss of any then existing state- or common-law copy-
right protections. See Brief for Petitioners 28–30; Brief for Respondent
17, n. 9; Reply Brief 3–7. Without resolving that dispute, we underscore
that the First Congress clearly did confer copyright protection on works
that had already been created.
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longer than the 1976 Act’s terms, are still limited, not perpet-
ual, and therefore fit within Congress’ discretion. Id., at 3.
The court also held that “there are no First Amendment
rights to use the copyrighted works of others.” Ibid.

The Court of Appeals for the District of Columbia Circuit
affirmed. 239 F. 3d 372 (2001). In that court’s unanimous
view, Harper & Row, Publishers, Inc. v. Nation Enterprises,
471 U. S. 539 (1985), foreclosed petitioners’ First Amendment
challenge to the CTEA. 239 F. 3d, at 375. Copyright, the
court reasoned, does not impermissibly restrict free speech,
for it grants the author an exclusive right only to the specific
form of expression; it does not shield any idea or fact con-
tained in the copyrighted work, and it allows for “fair use”
even of the expression itself. Id., at 375–376.

A majority of the Court of Appeals also upheld the CTEA
against petitioners’ contention that the measure exceeds
Congress’ power under the Copyright Clause. Specifically,
the court rejected petitioners’ plea for interpretation of the
“limited Times” prescription not discretely but with a view
to the “preambular statement of purpose” contained in the
Copyright Clause: “To promote the Progress of Science.”
Id., at 377–378. Circuit precedent, Schnapper v. Foley, 667
F. 2d 102 (CADC 1981), the court determined, precluded that
plea. In this regard, the court took into account petitioners’
acknowledgment that the preamble itself places no substan-
tive limit on Congress’ legislative power. 239 F. 3d, at 378.

The appeals court found nothing in the constitutional text
or its history to suggest that “a term of years for a copyright
is not a ‘limited Time’ if it may later be extended for another
‘limited Time.’ ” Id., at 379. The court recounted that “the
First Congress made the Copyright Act of 1790 applicable to
subsisting copyrights arising under the copyright laws of the
several states.” Ibid. That construction of Congress’ au-
thority under the Copyright Clause “by [those] contempo-
rary with [the Constitution’s] formation,” the court said, mer-
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ited “very great” and in this case “almost conclusive” weight.
Ibid. (quoting Burrow-Giles Lithographic Co. v. Sarony, 111
U. S. 53, 57 (1884)). As early as McClurg v. Kingsland, 1
How. 202 (1843), the Court of Appeals added, this Court had
made it “plain” that the same Clause permits Congress to
“amplify the terms of an existing patent.” 239 F. 3d, at 380.
The appeals court recognized that this Court has been simi-
larly deferential to the judgment of Congress in the realm of
copyright. Ibid. (citing Sony Corp. of America v. Universal
City Studios, Inc., 464 U. S. 417 (1984); Stewart v. Abend, 495
U. S. 207 (1990)).

Concerning petitioners’ assertion that Congress might
evade the limitation on its authority by stringing together
“an unlimited number of ‘limited Times,’ ” the Court of Ap-
peals stated that such legislative misbehavior “clearly is not
the situation before us.” 239 F. 3d, at 379. Rather, the
court noted, the CTEA “matches” the baseline term for
“United States copyrights [with] the terms of copyrights
granted by the European Union.” Ibid. “[I]n an era of
multinational publishers and instantaneous electronic trans-
mission,” the court said, “harmonization in this regard has
obvious practical benefits” and is “a ‘necessary and proper’
measure to meet contemporary circumstances rather than a
step on the way to making copyrights perpetual.” Ibid.

Judge Sentelle dissented in part. He concluded that Con-
gress lacks power under the Copyright Clause to expand the
copyright terms of existing works. Id., at 380–384. The
Court of Appeals subsequently denied rehearing and rehear-
ing en banc. 255 F. 3d 849 (2001).

We granted certiorari to address two questions: whether
the CTEA’s extension of existing copyrights exceeds Con-
gress’ power under the Copyright Clause; and whether the
CTEA’s extension of existing and future copyrights violates
the First Amendment. 534 U. S. 1126 and 1160 (2002). We
now answer those two questions in the negative and affirm.
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II
A

We address first the determination of the courts below
that Congress has authority under the Copyright Clause to
extend the terms of existing copyrights. Text, history, and
precedent, we conclude, confirm that the Copyright Clause
empowers Congress to prescribe “limited Times” for copy-
right protection and to secure the same level and duration of
protection for all copyright holders, present and future.

The CTEA’s baseline term of life plus 70 years, petitioners
concede, qualifies as a “limited Tim[e]” as applied to future
copyrights.4 Petitioners contend, however, that existing
copyrights extended to endure for that same term are not
“limited.” Petitioners’ argument essentially reads into the
text of the Copyright Clause the command that a time pre-
scription, once set, becomes forever “fixed” or “inalterable.”
The word “limited,” however, does not convey a meaning so
constricted. At the time of the Framing, that word meant
what it means today: “confine[d] within certain bounds,” “re-
strain[ed],” or “circumscribe[d].” S. Johnson, A Dictionary
of the English Language (7th ed. 1785); see T. Sheridan, A
Complete Dictionary of the English Language (6th ed. 1796)
(“confine[d] within certain bounds”); Webster’s Third New
International Dictionary 1312 (1976) (“confined within lim-
its”; “restricted in extent, number, or duration”). Thus un-
derstood, a timespan appropriately “limited” as applied to
future copyrights does not automatically cease to be “lim-
ited” when applied to existing copyrights. And as we ob-
serve, infra, at 209–210, there is no cause to suspect that a

4 We note again that Justice Breyer makes no such concession. See
supra, at 193, n. 1. He does not train his fire, as petitioners do, on Con-
gress’ choice to place existing and future copyrights in parity. Moving
beyond the bounds of the parties’ presentations, and with abundant policy
arguments but precious little support from precedent, he would condemn
Congress’ entire product as irrational.
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purpose to evade the “limited Times” prescription prompted
Congress to adopt the CTEA.

To comprehend the scope of Congress’ power under the
Copyright Clause, “a page of history is worth a volume of
logic.” New York Trust Co. v. Eisner, 256 U. S. 345, 349
(1921) (Holmes, J.). History reveals an unbroken congres-
sional practice of granting to authors of works with existing
copyrights the benefit of term extensions so that all under
copyright protection will be governed evenhandedly under
the same regime. As earlier recounted, see supra, at 194, the
First Congress accorded the protections of the Nation’s first
federal copyright statute to existing and future works alike.
1790 Act § 1.5 Since then, Congress has regularly applied

5 This approach comported with English practice at the time. The Stat-
ute of Anne, 1710, 8 Ann. c. 19, provided copyright protection to books not
yet composed or published, books already composed but not yet published,
and books already composed and published. See ibid. (“[T]he author of
any book or books already composed, and not printed and published, or
that shall hereafter be composed, and his assignee or assigns, shall have
the sole liberty of printing and reprinting such book and books for the
term of fourteen years, to commence from the day of the first publishing
the same, and no longer.”); ibid. (“[T]he author of any book or books al-
ready printed . . . or the bookseller or booksellers, printer or printers, or
other person or persons, who hath or have purchased or acquired the copy
or copies of any book or books, in order to print or reprint the same, shall
have the sole right and liberty of printing such book and books for the
term of one and twenty years, to commence from the said tenth day of
April, and no longer.”).

Justice Stevens stresses the rejection of a proposed amendment to
the Statute of Anne that would have extended the term of existing copy-
rights, and reports that opponents of the extension feared it would perpet-
uate the monopoly position enjoyed by English booksellers. Post, at 232–
233, and n. 9. But the English Parliament confronted a situation that
never existed in the United States. Through the late 17th century, a
government-sanctioned printing monopoly was held by the Stationers’
Company, “the ancient London guild of printers and booksellers.” M.
Rose, Authors and Owners: The Invention of Copyright 4 (1993); see L.
Patterson, Copyright in Historical Perspective ch. 3 (1968). Although



537US2 Unit: $U15 [04-22-04 17:52:22] PAGES PGT: OPIN

201Cite as: 537 U. S. 186 (2003)

Opinion of the Court

duration extensions to both existing and future copyrights.
1831 Act §§ 1, 16; 1909 Act §§ 23–24; 1976 Act §§ 302–303; 17
U. S. C. §§ 302–304.6

Because the Clause empowering Congress to confer copy-
rights also authorizes patents, congressional practice with
respect to patents informs our inquiry. We count it signifi-
cant that early Congresses extended the duration of numer-
ous individual patents as well as copyrights. See, e. g., Act
of Jan. 7, 1808, ch. 6, 6 Stat. 70 (patent); Act of Mar. 3, 1809,
ch. 35, 6 Stat. 80 (patent); Act of Feb. 7, 1815, ch. 36, 6 Stat.
147 (patent); Act of May 24, 1828, ch. 145, 6 Stat. 389 (copy-
right); Act of Feb. 11, 1830, ch. 13, 6 Stat. 403 (copyright);

that legal monopoly ended in 1695, concerns about monopolistic practices
remained, and the 18th-century English Parliament was resistant to any
enhancement of booksellers’ and publishers’ entrenched position. See
Rose, supra, at 52–56. In this country, in contrast, competition among
publishers, printers, and booksellers was “intens[e]” at the time of the
founding, and “there was not even a rough analog to the Stationers’ Com-
pany on the horizon.” Nachbar, Constructing Copyright’s Mythology, 6
Green Bag 2d 37, 45 (2002). The Framers guarded against the future
accumulation of monopoly power in booksellers and publishers by author-
izing Congress to vest copyrights only in “Authors.” Justice Stevens
does not even attempt to explain how Parliament’s response to England’s
experience with a publishing monopoly may be construed to impose a con-
stitutional limitation on Congress’ power to extend copyrights granted
to “Authors.”

6 Moreover, the precise duration of a federal copyright has never been
fixed at the time of the initial grant. The 1790 Act provided a federal
copyright term of 14 years from the work’s publication, renewable for an
additional 14 years if the author survived and applied for an additional
term. § 1. Congress retained that approach in subsequent statutes.
See Stewart v. Abend, 495 U. S. 207, 217 (1990) (“Since the earliest copy-
right statute in this country, the copyright term of ownership has been
split between an original term and a renewal term.”). Similarly, under
the method for measuring copyright terms established by the 1976 Act
and retained by the CTEA, the baseline copyright term is measured in
part by the life of the author, rendering its duration indeterminate at the
time of the grant. See 1976 Act § 302(a); 17 U. S. C. § 302(a).
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see generally Ochoa, Patent and Copyright Term Extension
and the Constitution: A Historical Perspective, 49 J. Copy-
right Soc. 19 (2001). The courts saw no “limited Times” im-
pediment to such extensions; renewed or extended terms
were upheld in the early days, for example, by Chief Justice
Marshall and Justice Story sitting as circuit justices. See
Evans v. Jordan, 8 F. Cas. 872, 874 (No. 4,564) (CC Va. 1813)
(Marshall, J.) (“Th[e] construction of the constitution which
admits the renewal of a patent, is not controverted. A re-
newed patent . . . confers the same rights, with an original.”),
aff ’d, 9 Cranch 199 (1815); Blanchard v. Sprague, 3 F. Cas.
648, 650 (No. 1,518) (CC Mass. 1839) (Story, J.) (“I never have
entertained any doubt of the constitutional authority of con-
gress” to enact a 14-year patent extension that “operates
retrospectively”); see also Evans v. Robinson, 8 F. Cas. 886,
888 (No. 4,571) (CC Md. 1813) (Congresses “have the exclu-
sive right . . . to limit the times for which a patent right shall
be granted, and are not restrained from renewing a patent
or prolonging” it.).7

Further, although prior to the instant case this Court did
not have occasion to decide whether extending the duration
of existing copyrights complies with the “limited Times” pre-
scription, the Court has found no constitutional barrier to
the legislative expansion of existing patents.8 McClurg v.

7 Justice Stevens would sweep away these decisions, asserting that
Graham v. John Deere Co. of Kansas City, 383 U. S. 1 (1966), “flatly contra-
dicts” them. Post, at 237. Nothing but wishful thinking underpins that
assertion. The controversy in Graham involved no patent extension.
Graham addressed an invention’s very eligibility for patent protection,
and spent no words on Congress’ power to enlarge a patent’s duration.

8 Justice Stevens recites words from Sears, Roebuck & Co. v. Stiffel
Co., 376 U. S. 225 (1964), supporting the uncontroversial proposition that a
State may not “extend the life of a patent beyond its expiration date,” id.,
at 231, then boldly asserts that for the same reasons Congress may not do
so either. See post, at 222, 226. But Sears placed no reins on Congress’
authority to extend a patent’s life. The full sentence in Sears, from which
Justice Stevens extracts words, reads: “Obviously a State could not,
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Kingsland, 1 How. 202 (1843), is the pathsetting precedent.
The patentee in that case was unprotected under the law
in force when the patent issued because he had allowed his
employer briefly to practice the invention before he obtained
the patent. Only upon enactment, two years later, of an ex-
emption for such allowances did the patent become valid, ret-
roactive to the time it issued. McClurg upheld retroactive
application of the new law. The Court explained that the
legal regime governing a particular patent “depend[s] on the
law as it stood at the emanation of the patent, together with
such changes as have been since made; for though they may
be retrospective in their operation, that is not a sound objec-
tion to their validity.” Id., at 206.9 Neither is it a sound

consistently with the Supremacy Clause of the Constitution, extend the
life of a patent beyond its expiration date or give a patent on an article
which lacked the level of invention required for federal patents.” 376
U. S., at 231. The point insistently made in Sears is no more and no less
than this: States may not enact measures inconsistent with the federal
patent laws. Ibid. (“[A] State cannot encroach upon the federal patent
laws directly . . . [and] cannot . . . give protection of a kind that clashes
with the objectives of the federal patent laws.”). A decision thus rooted
in the Supremacy Clause cannot be turned around to shrink congres-
sional choices.

Also unavailing is Justice Stevens’ appeal to language found in a pri-
vate letter written by James Madison. Post, at 230, n. 6; see also dissent-
ing opinion of Breyer, J., post, at 246–247, 260, 261. Respondent points
to a better “demonstrat[ion],” post, at 226, n. 3 (Stevens, J., dissenting),
of Madison’s and other Framers’ understanding of the scope of Congress’
power to extend patents: “[T]hen-President Thomas Jefferson—the first
administrator of the patent system, and perhaps the Founder with the
narrowest view of the copyright and patent powers—signed the 1808 and
1809 patent term extensions into law; . . . James Madison, who drafted the
Constitution’s ‘limited Times’ language, issued the extended patents under
those laws as Secretary of State; and . . . Madison as President signed
another patent term extension in 1815.” Brief for Respondent 15.

9 Justice Stevens reads McClurg to convey that “Congress cannot
change the bargain between the public and the patentee in a way that
disadvantages the patentee.” Post, at 239. But McClurg concerned no



537US2 Unit: $U15 [04-22-04 17:52:22] PAGES PGT: OPIN

204 ELDRED v. ASHCROFT

Opinion of the Court

objection to the validity of a copyright term extension,
enacted pursuant to the same constitutional grant of author-
ity, that the enlarged term covers existing copyrights.

Congress’ consistent historical practice of applying newly
enacted copyright terms to future and existing copyrights
reflects a judgment stated concisely by Representative Hun-
tington at the time of the 1831 Act: “[J]ustice, policy, and
equity alike forb[id]” that an “author who had sold his [work]
a week ago, be placed in a worse situation than the author
who should sell his work the day after the passing of [the]
act.” 7 Cong. Deb. 424 (1831); accord, Symposium, The Con-
stitutionality of Copyright Term Extension, 18 Cardozo
Arts & Ent. L. J. 651, 694 (2000) (Prof. Miller) (“[S]ince 1790,
it has indeed been Congress’s policy that the author of yes-
terday’s work should not get a lesser reward than the author
of tomorrow’s work just because Congress passed a statute
lengthening the term today.”). The CTEA follows this his-
torical practice by keeping the duration provisions of the
1976 Act largely in place and simply adding 20 years to each
of them. Guided by text, history, and precedent, we cannot
agree with petitioners’ submission that extending the dura-
tion of existing copyrights is categorically beyond Congress’
authority under the Copyright Clause.

Satisfied that the CTEA complies with the “limited Times”
prescription, we turn now to whether it is a rational exercise
of the legislative authority conferred by the Copyright
Clause. On that point, we defer substantially to Congress.

such change. To the contrary, as Justice Stevens acknowledges, Mc-
Clurg held that use of an invention by the patentee’s employer did not
invalidate the inventor’s 1834 patent, “even if it might have had that effect
prior to the amendment of the patent statute in 1836.” Post, at 239. In
other words, McClurg evaluated the patentee’s rights not simply in light
of the patent law in force at the time the patent issued, but also in light
of “such changes as ha[d] been since made.” 1 How., at 206. It is thus
inescapably plain that McClurg upheld the application of expanded patent
protection to an existing patent.
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Sony, 464 U. S., at 429 (“[I]t is Congress that has been as-
signed the task of defining the scope of the limited monopoly
that should be granted to authors . . . in order to give the
public appropriate access to their work product.”).10

The CTEA reflects judgments of a kind Congress typically
makes, judgments we cannot dismiss as outside the Legisla-
ture’s domain. As respondent describes, see Brief for Re-
spondent 37–38, a key factor in the CTEA’s passage was a
1993 European Union (EU) directive instructing EU mem-
bers to establish a copyright term of life plus 70 years. EU
Council Directive 93/98, Art. 1(1), p. 11; see 144 Cong. Rec.
S12377–S12378 (daily ed. Oct. 12, 1998) (statement of Sen.
Hatch). Consistent with the Berne Convention, the EU di-
rected its members to deny this longer term to the works of
any non-EU country whose laws did not secure the same
extended term. See Berne Conv. Art. 7(8); P. Goldstein, In-
ternational Copyright § 5.3, p. 239 (2001). By extending the
baseline United States copyright term to life plus 70 years,
Congress sought to ensure that American authors would re-

10 Justice Breyer would adopt a heightened, three-part test for the
constitutionality of copyright enactments. Post, at 245. He would invali-
date the CTEA as irrational in part because, in his view, harmonizing the
United States and European Union baseline copyright terms “appar-
ent[ly]” fails to achieve “significant” uniformity. Post, at 264. But see
infra this page and 206. The novelty of the “rational basis” approach he
presents is plain. Cf. Board of Trustees of Univ. of Ala. v. Garrett, 531
U. S. 356, 383 (2001) (Breyer, J., dissenting) (“Rational-basis review—
with its presumptions favoring constitutionality—is ‘a paradigm of judi-
cial restraint.’ ” (quoting FCC v. Beach Communications, Inc., 508 U. S.
307, 314 (1993))). Rather than subjecting Congress’ legislative choices in
the copyright area to heightened judicial scrutiny, we have stressed that
“it is not our role to alter the delicate balance Congress has labored to
achieve.” Stewart v. Abend, 495 U. S., at 230; see Sony Corp. of America
v. Universal City Studios, Inc., 464 U. S. 417, 429 (1984). Congress’ exer-
cise of its Copyright Clause authority must be rational, but Justice
Breyer’s stringent version of rationality is unknown to our literary prop-
erty jurisprudence.



537US2 Unit: $U15 [04-22-04 17:52:22] PAGES PGT: OPIN

206 ELDRED v. ASHCROFT

Opinion of the Court

ceive the same copyright protection in Europe as their Euro-
pean counterparts.11 The CTEA may also provide greater
incentive for American and other authors to create and dis-
seminate their work in the United States. See Perlmutter,
Participation in the International Copyright System as a
Means to Promote the Progress of Science and Useful Arts,
36 Loyola (LA) L. Rev. 323, 330 (2002) (“[M]atching th[e]
level of [copyright] protection in the United States [to that
in the EU] can ensure stronger protection for U. S. works
abroad and avoid competitive disadvantages vis-à-vis foreign
rightholders.”); see also id., at 332 (the United States could
not “play a leadership role” in the give-and-take evolution of
the international copyright system, indeed it would “lose all
flexibility,” “if the only way to promote the progress of sci-
ence were to provide incentives to create new works”).12

In addition to international concerns,13 Congress passed
the CTEA in light of demographic, economic, and technologi-

11 Responding to an inquiry whether copyrights could be extended “for-
ever,” Register of Copyrights Marybeth Peters emphasized the dominant
reason for the CTEA: “There certainly are proponents of perpetual copy-
right: We heard that in our proceeding on term extension. The Songwrit-
ers Guild suggested a perpetual term. However, our Constitution says
limited times, but there really isn’t a very good indication on what limited
times is. The reason why you’re going to life-plus-70 today is because
Europe has gone that way . . . .” Copyright Term, Film Labeling, and
Film Preservation Legislation: Hearings on H. R. 989 et al. before the
Subcommittee on Courts and Intellectual Property of the House Commit-
tee on the Judiciary, 104th Cong., 1st Sess., 230 (1995) (hereinafter House
Hearings).

12 The author of the law review article cited in text, Shira Perlmutter,
currently a vice president of AOL Time Warner, was at the time of the
CTEA’s enactment Associate Register for Policy and International Af-
fairs, United States Copyright Office.

13 See also Austin, Does the Copyright Clause Mandate Isolationism? 26
Colum. J. L. & Arts 17, 59 (2002) (cautioning against “an isolationist read-
ing of the Copyright Clause that is in tension with . . . America’s interna-
tional copyright relations over the last hundred or so years”).
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cal changes, Brief for Respondent 25–26, 33, and nn. 23 and
24,14 and rationally credited projections that longer terms
would encourage copyright holders to invest in the res-
toration and public distribution of their works, id., at 34–37;
see H. R. Rep. No. 105–452, p. 4 (1998) (term extension
“provide[s] copyright owners generally with the incentive
to restore older works and further disseminate them to the
public”).15

14 Members of Congress expressed the view that, as a result of increases
in human longevity and in parents’ average age when their children are
born, the pre-CTEA term did not adequately secure “the right to profit
from licensing one’s work during one’s lifetime and to take pride and com-
fort in knowing that one’s children—and perhaps their children—might
also benefit from one’s posthumous popularity.” 141 Cong. Rec. 6553
(1995) (statement of Sen. Feinstein); see 144 Cong. Rec. S12377 (daily ed.
Oct. 12, 1998) (statement of Sen. Hatch) (“Among the main developments
[compelling reconsideration of the 1976 Act’s term] is the effect of demo-
graphic trends, such as increasing longevity and the trend toward rearing
children later in life, on the effectiveness of the life-plus-50 term to pro-
vide adequate protection for American creators and their heirs.”). Also
cited was “the failure of the U. S. copyright term to keep pace with the
substantially increased commercial life of copyrighted works resulting
from the rapid growth in communications media.” Ibid. (statement of
Sen. Hatch); cf. Sony, 464 U. S., at 430–431 (“From its beginning, the
law of copyright has developed in response to significant changes in
technology. . . . [A]s new developments have occurred in this country, it
has been the Congress that has fashioned the new rules that new technol-
ogy made necessary.”).

15 Justice Breyer urges that the economic incentives accompanying
copyright term extension are too insignificant to “mov[e]” any author with
a “rational economic perspective.” Post, at 255; see post, at 254–257.
Calibrating rational economic incentives, however, like “fashion[ing] . . .
new rules [in light of] new technology,” Sony, 464 U. S., at 431, is a task
primarily for Congress, not the courts. Congress heard testimony from a
number of prominent artists; each expressed the belief that the copyright
system’s assurance of fair compensation for themselves and their heirs was
an incentive to create. See, e. g., House Hearings 233–239 (statement of
Quincy Jones); Copyright Term Extension Act of 1995: Hearing before the
Senate Committee on the Judiciary, 104th Cong., 1st Sess., 55–56 (1995)
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In sum, we find that the CTEA is a rational enactment;
we are not at liberty to second-guess congressional determi-
nations and policy judgments of this order, however debat-
able or arguably unwise they may be. Accordingly, we can-
not conclude that the CTEA—which continues the unbroken
congressional practice of treating future and existing copy-
rights in parity for term extension purposes—is an imper-
missible exercise of Congress’ power under the Copyright
Clause.

B

Petitioners’ Copyright Clause arguments rely on several
novel readings of the Clause. We next address these argu-
ments and explain why we find them unpersuasive.

1

Petitioners contend that even if the CTEA’s 20-year term
extension is literally a “limited Tim[e],” permitting Congress
to extend existing copyrights allows it to evade the “limited
Times” constraint by creating effectively perpetual copy-
rights through repeated extensions. We disagree.

(statement of Bob Dylan); id., at 56–57 (statement of Don Henley); id., at
57 (statement of Carlos Santana). We would not take Congress to task
for crediting this evidence which, as Justice Breyer acknowledges, re-
flects general “propositions about the value of incentives” that are “unde-
niably true.” Post, at 255.

Congress also heard testimony from Register of Copyrights Marybeth
Peters and others regarding the economic incentives created by the
CTEA. According to the Register, extending the copyright for existing
works “could . . . provide additional income that would finance the produc-
tion and publication of new works.” House Hearings 158. “Authors
would not be able to continue to create,” the Register explained, “unless
they earned income on their finished works. The public benefits not only
from an author’s original work but also from his or her further creations.
Although this truism may be illustrated in many ways, one of the best
examples is Noah Webster[,] who supported his entire family from the
earnings on his speller and grammar during the twenty years he took to
complete his dictionary.” Id., at 165.
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As the Court of Appeals observed, a regime of perpetual
copyrights “clearly is not the situation before us.” 239
F. 3d, at 379. Nothing before this Court warrants construc-
tion of the CTEA’s 20-year term extension as a congressional
attempt to evade or override the “limited Times” con-
straint.16 Critically, we again emphasize, petitioners fail to

16 Justice Breyer agrees that “Congress did not intend to act unconsti-
tutionally” when it enacted the CTEA, post, at 256, yet in his very next
breath, he seems to make just that accusation, ibid. What else is one to
glean from his selection of scattered statements from individual Members
of Congress? He does not identify any statement in the statutory text
that installs a perpetual copyright, for there is none. But even if the
statutory text were sufficiently ambiguous to warrant recourse to legisla-
tive history, Justice Breyer’s selections are not the sort to which this
Court accords high value: “In surveying legislative history we have re-
peatedly stated that the authoritative source for finding the Legislature’s
intent lies in the Committee Reports on the bill, which ‘represen[t] the
considered and collective understanding of those [Members of Congress]
involved in drafting and studying proposed legislation.’ ” Garcia v.
United States, 469 U. S. 70, 76 (1984) (quoting Zuber v. Allen, 396 U. S.
168, 186 (1969)). The House and Senate Reports accompanying the CTEA
reflect no purpose to make copyright a forever thing. Notably, the Senate
Report expressly acknowledged that the Constitution “clearly precludes
Congress from granting unlimited protection for copyrighted works,”
S. Rep. No. 104–315, p. 11 (1996), and disclaimed any intent to contravene
that prohibition, ibid. Members of Congress instrumental in the CTEA’s
passage spoke to similar effect. See, e. g., 144 Cong. Rec. H1458 (daily
ed. Mar. 25, 1998) (statement of Rep. Coble) (observing that “copyright
protection should be for a limited time only” and that “[p]erpetual protec-
tion does not benefit society”).

Justice Breyer nevertheless insists that the “economic effect” of the
CTEA is to make the copyright term “virtually perpetual.” Post, at 243.
Relying on formulas and assumptions provided in an amicus brief sup-
porting petitioners, he stresses that the CTEA creates a copyright term
worth 99.8% of the value of a perpetual copyright. Post, at 254–256. If
Justice Breyer’s calculations were a basis for holding the CTEA uncon-
stitutional, then the 1976 Act would surely fall as well, for—under the
same assumptions he indulges—the term set by that Act secures 99.4% of
the value of a perpetual term. See Brief for George A. Akerlof et al. as
Amici Curiae 6, n. 6 (describing the relevant formula). Indeed, on that
analysis even the “limited” character of the 1909 (97.7%) and 1831 (94.1%)
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show how the CTEA crosses a constitutionally significant
threshold with respect to “limited Times” that the 1831,
1909, and 1976 Acts did not. See supra, at 194–196; Austin,
supra n. 13, at 56 (“If extending copyright protection to
works already in existence is constitutionally suspect,” so is
“extending the protections of U. S. copyright law to works
by foreign authors that had already been created and even
first published when the federal rights attached.”). Those
earlier Acts did not create perpetual copyrights, and neither
does the CTEA.17

2

Petitioners dominantly advance a series of arguments all
premised on the proposition that Congress may not extend
an existing copyright absent new consideration from the au-
thor. They pursue this main theme under three headings.
Petitioners contend that the CTEA’s extension of existing
copyrights (1) overlooks the requirement of “originality,”
(2) fails to “promote the Progress of Science,” and (3) ignores
copyright’s quid pro quo.

Acts might be suspect. Justice Breyer several times places the Found-
ing Fathers on his side. See, e. g., post, at 246–247, 260, 261. It is doubt-
ful, however, that those architects of our Nation, in framing the “limited
Times” prescription, thought in terms of the calculator rather than the
calendar.

17 Respondent notes that the CTEA’s life-plus-70-years baseline term is
expected to produce an average copyright duration of 95 years, and that
this term “resembles some other long-accepted durational practices in the
law, such as 99-year leases of real property and bequests within the rule
against perpetuities.” Brief for Respondent 27, n. 18. Whether such ref-
erents mark the outer boundary of “limited Times” is not before us today.
Justice Breyer suggests that the CTEA’s baseline term extends beyond
that typically permitted by the traditional rule against perpetuities.
Post, at 256–257. The traditional common-law rule looks to lives in being
plus 21 years. Under that rule, the period before a bequest vests could
easily equal or exceed the anticipated average copyright term under the
CTEA. If, for example, the vesting period on a deed were defined with
reference to the life of an infant, the sum of the measuring life plus 21
years could commonly add up to 95 years.
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Petitioners’ “originality” argument draws on Feist Publi-
cations, Inc. v. Rural Telephone Service Co., 499 U. S. 340
(1991). In Feist, we observed that “[t]he sine qua non of
copyright is originality,” id., at 345, and held that copyright
protection is unavailable to “a narrow category of works in
which the creative spark is utterly lacking or so trivial as
to be virtually nonexistent,” id., at 359. Relying on Feist,
petitioners urge that even if a work is sufficiently “original”
to qualify for copyright protection in the first instance, any
extension of the copyright’s duration is impermissible be-
cause, once published, a work is no longer original.

Feist, however, did not touch on the duration of copyright
protection. Rather, the decision addressed the core ques-
tion of copyrightability, i. e., the “creative spark” a work
must have to be eligible for copyright protection at all. Ex-
plaining the originality requirement, Feist trained on the
Copyright Clause words “Authors” and “Writings.” Id., at
346–347. The decision did not construe the “limited Times”
for which a work may be protected, and the originality re-
quirement has no bearing on that prescription.

More forcibly, petitioners contend that the CTEA’s exten-
sion of existing copyrights does not “promote the Progress
of Science” as contemplated by the preambular language of
the Copyright Clause. Art. I, § 8, cl. 8. To sustain this ob-
jection, petitioners do not argue that the Clause’s preamble
is an independently enforceable limit on Congress’ power.
See 239 F. 3d, at 378 (Petitioners acknowledge that “the pre-
amble of the Copyright Clause is not a substantive limit
on Congress’ legislative power.” (internal quotation marks
omitted)). Rather, they maintain that the preambular lan-
guage identifies the sole end to which Congress may leg-
islate; accordingly, they conclude, the meaning of “limited
Times” must be “determined in light of that specified end.”
Brief for Petitioners 19. The CTEA’s extension of existing
copyrights categorically fails to “promote the Progress of
Science,” petitioners argue, because it does not stimulate the
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creation of new works but merely adds value to works al-
ready created.

As petitioners point out, we have described the Copyright
Clause as “both a grant of power and a limitation,” Graham
v. John Deere Co. of Kansas City, 383 U. S. 1, 5 (1966), and
have said that “[t]he primary objective of copyright” is “[t]o
promote the Progress of Science,” Feist, 499 U. S., at 349.
The “constitutional command,” we have recognized, is that
Congress, to the extent it enacts copyright laws at all, create
a “system” that “promote[s] the Progress of Science.” Gra-
ham, 383 U. S., at 6.18

We have also stressed, however, that it is generally for
Congress, not the courts, to decide how best to pursue the
Copyright Clause’s objectives. See Stewart v. Abend, 495
U. S., at 230 (“Th[e] evolution of the duration of copyright
protection tellingly illustrates the difficulties Congress
faces . . . . [I]t is not our role to alter the delicate balance

18 Justice Stevens’ characterization of reward to the author as
“a secondary consideration” of copyright law, post, at 227, n. 4 (internal
quotation marks omitted), understates the relationship between such re-
wards and the “Progress of Science.” As we have explained, “[t]he eco-
nomic philosophy behind the [Copyright] [C]lause . . . is the conviction that
encouragement of individual effort by personal gain is the best way to
advance public welfare through the talents of authors and inventors.”
Mazer v. Stein, 347 U. S. 201, 219 (1954). Accordingly, “copyright law cel-
ebrates the profit motive, recognizing that the incentive to profit from the
exploitation of copyrights will redound to the public benefit by resulting
in the proliferation of knowledge. . . . The profit motive is the engine that
ensures the progress of science.” American Geophysical Union v. Tex-
aco Inc., 802 F. Supp. 1, 27 (SDNY 1992), aff ’d, 60 F. 3d 913 (CA2 1994).
Rewarding authors for their creative labor and “promot[ing] . . . Progress”
are thus complementary; as James Madison observed, in copyright “[t]he
public good fully coincides . . . with the claims of individuals.” The Feder-
alist No. 43, p. 272 (C. Rossiter ed. 1961). Justice Breyer’s assertion
that “copyright statutes must serve public, not private, ends,” post, at
247, similarly misses the mark. The two ends are not mutually exclusive;
copyright law serves public ends by providing individuals with an incen-
tive to pursue private ones.
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Congress has labored to achieve.”); Sony, 464 U. S., at 429
(“[I]t is Congress that has been assigned the task of defining
the scope of [rights] that should be granted to authors or to
inventors in order to give the public appropriate access to
their work product.”); Graham, 383 U. S., at 6 (“Within the
limits of the constitutional grant, the Congress may, of
course, implement the stated purpose of the Framers by se-
lecting the policy which in its judgment best effectuates the
constitutional aim.”). The justifications we earlier set out
for Congress’ enactment of the CTEA, supra, at 205–207,
provide a rational basis for the conclusion that the CTEA
“promote[s] the Progress of Science.”

On the issue of copyright duration, Congress, from the
start, has routinely applied new definitions or adjustments
of the copyright term to both future works and existing
works not yet in the public domain.19 Such consistent con-
gressional practice is entitled to “very great weight, and
when it is remembered that the rights thus established have
not been disputed during a period of [over two] centur[ies],
it is almost conclusive.” Burrow-Giles Lithographic Co. v.
Sarony, 111 U. S., at 57. Indeed, “[t]his Court has repeat-
edly laid down the principle that a contemporaneous legisla-
tive exposition of the Constitution when the founders of our
Government and framers of our Constitution were actively
participating in public affairs, acquiesced in for a long term of
years, fixes the construction to be given [the Constitution’s]
provisions.” Myers v. United States, 272 U. S. 52, 175
(1926). Congress’ unbroken practice since the founding gen-

19 As we have noted, see supra, at 196, n. 3, petitioners seek to distin-
guish the 1790 Act from those that followed. They argue that by requir-
ing authors seeking its protection to surrender whatever rights they had
under state law, the 1790 Act enhanced uniformity and certainty and thus
“promote[d] . . . Progress.” See Brief for Petitioners 28–31. This ac-
count of the 1790 Act simply confirms, however, that the First Congress
understood it could “promote . . . Progress” by extending copyright protec-
tion to existing works. Every subsequent adjustment of copyright’s dura-
tion, including the CTEA, reflects a similar understanding.
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eration thus overwhelms petitioners’ argument that the
CTEA’s extension of existing copyrights fails per se to “pro-
mote the Progress of Science.” 20

Closely related to petitioners’ preambular argument, or a
variant of it, is their assertion that the Copyright Clause
“imbeds a quid pro quo.” Brief for Petitioners 23. They
contend, in this regard, that Congress may grant to an “Au-
tho[r]” an “exclusive Right” for a “limited Tim[e],” but only
in exchange for a “Writin[g].” Congress’ power to confer
copyright protection, petitioners argue, is thus contingent
upon an exchange: The author of an original work receives
an “exclusive Right” for a “limited Tim[e]” in exchange for
a dedication to the public thereafter. Extending an existing
copyright without demanding additional consideration, peti-
tioners maintain, bestows an unpaid-for benefit on copyright
holders and their heirs, in violation of the quid pro quo
requirement.

We can demur to petitioners’ description of the Copyright
Clause as a grant of legislative authority empowering Con-
gress “to secure a bargain—this for that.” Id., at 16; see
Mazer v. Stein, 347 U. S. 201, 219 (1954) (“The economic phi-
losophy behind the clause empowering Congress to grant
patents and copyrights is the conviction that encouragement
of individual effort by personal gain is the best way to ad-
vance public welfare through the talents of authors and in-
ventors in ‘Science and useful Arts.’ ”). But the legislative
evolution earlier recalled demonstrates what the bargain en-
tails. Given the consistent placement of existing copyright

20 Justice Stevens, post, at 235, refers to the “legislative veto” held
unconstitutional in INS v. Chadha, 462 U. S. 919 (1983), and observes that
we reached that decision despite its impact on federal laws geared to our
“contemporary political system,” id., at 967 (White, J., dissenting). Plac-
ing existing works in parity with future works for copyright purposes, in
contrast, is not a similarly pragmatic endeavor responsive to modern
times. It is a measure of the kind Congress has enacted under its Patent
and Copyright Clause authority since the founding generation. See
supra, at 194–196.
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holders in parity with future holders, the author of a work
created in the last 170 years would reasonably comprehend,
as the “this” offered her, a copyright not only for the time
in place when protection is gained, but also for any renewal
or extension legislated during that time.21 Congress could
rationally seek to “promote . . . Progress” by including in
every copyright statute an express guarantee that authors
would receive the benefit of any later legislative extension of
the copyright term. Nothing in the Copyright Clause bars
Congress from creating the same incentive by adopting the
same position as a matter of unbroken practice. See Brief
for Respondent 31–32.

Neither Sears, Roebuck & Co. v. Stiffel Co., 376 U. S. 225
(1964), nor Bonito Boats, Inc. v. Thunder Craft Boats, Inc.,
489 U. S. 141 (1989), is to the contrary. In both cases, we
invalidated the application of certain state laws as inconsist-
ent with the federal patent regime. Sears, 376 U. S., at 231–
233; Bonito, 489 U. S., at 152. Describing Congress’ consti-
tutional authority to confer patents, Bonito Boats noted:
“The Patent Clause itself reflects a balance between the need
to encourage innovation and the avoidance of monopolies
which stifle competition without any concomitant advance in
the ‘Progress of Science and useful Arts.’ ” Id., at 146.

21 Standard copyright assignment agreements reflect this expectation.
See, e. g., A. Kohn & B. Kohn, Music Licensing 471 (3d ed. 1992–2002)
(short form copyright assignment for musical composition, under which
assignor conveys all rights to the work, “including the copyrights and pro-
prietary rights therein and in any and all versions of said musical composi-
tion(s), and any renewals and extensions thereof (whether presently avail-
able or subsequently available as a result of intervening legislation)”
(emphasis added)); 5 M. Nimmer & D. Nimmer, Copyright § 21.11[B],
p. 21–305 (2002) (short form copyright assignment under which assignor
conveys all assets relating to the work, “including without limitation, copy-
rights and renewals and/or extensions thereof”); 6 id., § 30.04[B][1],
p. 30–325 (form composer-producer agreement under which composer “as-
signs to Producer all rights (copyrights, rights under copyright and other-
wise, whether now or hereafter known) and all renewals and extensions
(as may now or hereafter exist)”).
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Sears similarly stated that “[p]atents are not given as
favors . . . but are meant to encourage invention by reward-
ing the inventor with the right, limited to a term of years
fixed by the patent, to exclude others from the use of his
invention.” 376 U. S., at 229. Neither case concerned the
extension of a patent’s duration. Nor did either suggest
that such an extension might be constitutionally infirm.
Rather, Bonito Boats reiterated the Court’s unclouded un-
derstanding: “It is for Congress to determine if the present
system” effectuates the goals of the Copyright and Patent
Clause. 489 U. S., at 168. And as we have documented, see
supra, at 201–204, Congress has many times sought to effec-
tuate those goals by extending existing patents.

We note, furthermore, that patents and copyrights do not
entail the same exchange, and that our references to a quid
pro quo typically appear in the patent context. See, e. g.,
J. E. M. Ag Supply, Inc. v. Pioneer Hi-Bred International,
Inc., 534 U. S. 124, 142 (2001) (“The disclosure required by
the Patent Act is ‘the quid pro quo of the right to exclude.’ ”
(quoting Kewanee Oil Co. v. Bicron Corp., 416 U. S. 470, 484
(1974))); Bonito Boats, 489 U. S., at 161 (“the quid pro quo
of substantial creative effort required by the federal [patent]
statute”); Brenner v. Manson, 383 U. S. 519, 534 (1966) (“The
basic quid pro quo . . . for granting a patent monopoly is the
benefit derived by the public from an invention with substan-
tial utility.”); Pennock v. Dialogue, 2 Pet. 1, 23 (1829) (If an
invention is already commonly known and used when the
patent is sought, “there might be sound reason for presum-
ing, that the legislature did not intend to grant an exclusive
right,” given the absence of a “quid pro quo.”). This is un-
derstandable, given that immediate disclosure is not the ob-
jective of, but is exacted from, the patentee. It is the price
paid for the exclusivity secured. See J. E. M. Ag Supply,
534 U. S., at 142. For the author seeking copyright protec-
tion, in contrast, disclosure is the desired objective, not
something exacted from the author in exchange for the copy-
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right. Indeed, since the 1976 Act, copyright has run from
creation, not publication. See 1976 Act § 302(a); 17 U. S. C.
§ 302(a).

Further distinguishing the two kinds of intellectual prop-
erty, copyright gives the holder no monopoly on any knowl-
edge. A reader of an author’s writing may make full use of
any fact or idea she acquires from her reading. See § 102(b).
The grant of a patent, on the other hand, does prevent full
use by others of the inventor’s knowledge. See Brief for
Respondent 22; Alfred Bell & Co. v. Catalda Fine Arts, 191
F. 2d 99, 103, n. 16 (CA2 1951) (The monopoly granted by a
copyright “is not a monopoly of knowledge. The grant of a
patent does prevent full use being made of knowledge, but
the reader of a book is not by the copyright laws prevented
from making full use of any information he may acquire from
his reading.” (quoting W. Copinger, Law of Copyright 2 (7th
ed. 1936))). In light of these distinctions, one cannot extract
from language in our patent decisions—language not trained
on a grant’s duration—genuine support for petitioners’ bold
view. Accordingly, we reject the proposition that a quid pro
quo requirement stops Congress from expanding copyright’s
term in a manner that puts existing and future copyrights
in parity.22

3

As an alternative to their various arguments that extend-
ing existing copyrights violates the Copyright Clause per se,
petitioners urge heightened judicial review of such exten-
sions to ensure that they appropriately pursue the purposes
of the Clause. See Brief for Petitioners 31–32. Specifically,

22 The fact that patent and copyright involve different exchanges does
not, of course, mean that we may not be guided in our “limited Times”
analysis by Congress’ repeated extensions of existing patents. See supra,
at 201–204. If patent’s quid pro quo is more exacting than copyright’s,
then Congress’ repeated extension of existing patents without constitu-
tional objection suggests even more strongly that similar legislation with
respect to copyrights is constitutionally permissible.
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petitioners ask us to apply the “congruence and proportional-
ity” standard described in cases evaluating exercises of Con-
gress’ power under § 5 of the Fourteenth Amendment. See,
e. g., City of Boerne v. Flores, 521 U. S. 507 (1997). But we
have never applied that standard outside the § 5 context; it
does not hold sway for judicial review of legislation enacted,
as copyright laws are, pursuant to Article I authorization.

Section 5 authorizes Congress to enforce commands con-
tained in and incorporated into the Fourteenth Amendment.
Amdt. 14, § 5 (“The Congress shall have power to enforce,
by appropriate legislation, the provisions of this article.”
(emphasis added)). The Copyright Clause, in contrast, em-
powers Congress to define the scope of the substantive right.
See Sony, 464 U. S., at 429. Judicial deference to such con-
gressional definition is “but a corollary to the grant to Con-
gress of any Article I power.” Graham, 383 U. S., at 6. It
would be no more appropriate for us to subject the CTEA
to “congruence and proportionality” review under the Copy-
right Clause than it would be for us to hold the Act unconsti-
tutional per se.

For the several reasons stated, we find no Copyright
Clause impediment to the CTEA’s extension of existing
copyrights.

III

Petitioners separately argue that the CTEA is a content-
neutral regulation of speech that fails heightened judicial re-
view under the First Amendment.23 We reject petitioners’

23 Petitioners originally framed this argument as implicating the CTEA’s
extension of both existing and future copyrights. See Pet. for Cert. i.
Now, however, they train on the CTEA’s extension of existing copyrights
and urge against consideration of the CTEA’s First Amendment validity
as applied to future copyrights. See Brief for Petitioners 39–48; Reply
Brief 16–17; Tr. of Oral Arg. 11–13. We therefore consider petitioners’
argument as so limited. We note, however, that petitioners do not explain
how their First Amendment argument is moored to the prospective/
retrospective line they urge us to draw, nor do they say whether or how their
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plea for imposition of uncommonly strict scrutiny on a copy-
right scheme that incorporates its own speech-protective
purposes and safeguards. The Copyright Clause and First
Amendment were adopted close in time. This proximity in-
dicates that, in the Framers’ view, copyright’s limited monop-
olies are compatible with free speech principles. Indeed,
copyright’s purpose is to promote the creation and publica-
tion of free expression. As Harper & Row observed: “[T]he
Framers intended copyright itself to be the engine of free
expression. By establishing a marketable right to the use
of one’s expression, copyright supplies the economic incen-
tive to create and disseminate ideas.” 471 U. S., at 558.

In addition to spurring the creation and publication of new
expression, copyright law contains built-in First Amendment
accommodations. See id., at 560. First, it distinguishes be-
tween ideas and expression and makes only the latter eligible
for copyright protection. Specifically, 17 U. S. C. § 102(b)
provides: “In no case does copyright protection for an origi-
nal work of authorship extend to any idea, procedure, proc-
ess, system, method of operation, concept, principle, or dis-
covery, regardless of the form in which it is described,
explained, illustrated, or embodied in such work.” As we
said in Harper & Row, this “idea/expression dichotomy
strike[s] a definitional balance between the First Amend-
ment and the Copyright Act by permitting free communica-
tion of facts while still protecting an author’s expression.”
471 U. S., at 556 (internal quotation marks omitted). Due to
this distinction, every idea, theory, and fact in a copyrighted
work becomes instantly available for public exploitation at
the moment of publication. See Feist, 499 U. S., at 349–350.

Second, the “fair use” defense allows the public to use not
only facts and ideas contained in a copyrighted work, but
also expression itself in certain circumstances. Codified at
17 U. S. C. § 107, the defense provides: “[T]he fair use of a

free speech argument applies to copyright duration but not to other as-
pects of copyright protection, notably scope.
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copyrighted work, including such use by reproduction in
copies . . . , for purposes such as criticism, comment, news
reporting, teaching (including multiple copies for classroom
use), scholarship, or research, is not an infringement of copy-
right.” The fair use defense affords considerable “latitude
for scholarship and comment,” Harper & Row, 471 U. S., at
560, and even for parody, see Campbell v. Acuff-Rose Music,
Inc., 510 U. S. 569 (1994) (rap group’s musical parody of Roy
Orbison’s “Oh, Pretty Woman” may be fair use).

The CTEA itself supplements these traditional First
Amendment safeguards. First, it allows libraries, archives,
and similar institutions to “reproduce” and “distribute, dis-
play, or perform in facsimile or digital form” copies of certain
published works “during the last 20 years of any term of
copyright . . . for purposes of preservation, scholarship, or
research” if the work is not already being exploited commer-
cially and further copies are unavailable at a reasonable
price. 17 U. S. C. § 108(h); see Brief for Respondent 36.
Second, Title II of the CTEA, known as the Fairness in
Music Licensing Act of 1998, exempts small businesses, res-
taurants, and like entities from having to pay performance
royalties on music played from licensed radio, television, and
similar facilities. 17 U. S. C. § 110(5)(B); see Brief for Repre-
sentative F. James Sensenbrenner, Jr., et al. as Amici Curiae
5–6, n. 3.

Finally, the case petitioners principally rely upon for their
First Amendment argument, Turner Broadcasting System,
Inc. v. FCC, 512 U. S. 622 (1994), bears little on copyright.
The statute at issue in Turner required cable operators to
carry and transmit broadcast stations through their proprie-
tary cable systems. Those “must-carry” provisions, we ex-
plained, implicated “the heart of the First Amendment,”
namely, “the principle that each person should decide for
himself or herself the ideas and beliefs deserving of expres-
sion, consideration, and adherence.” Id., at 641.
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The CTEA, in contrast, does not oblige anyone to repro-
duce another’s speech against the carrier’s will. Instead, it
protects authors’ original expression from unrestricted ex-
ploitation. Protection of that order does not raise the free
speech concerns present when the government compels or
burdens the communication of particular facts or ideas. The
First Amendment securely protects the freedom to make—
or decline to make—one’s own speech; it bears less heavily
when speakers assert the right to make other people’s
speeches. To the extent such assertions raise First Amend-
ment concerns, copyright’s built-in free speech safeguards
are generally adequate to address them. We recognize that
the D. C. Circuit spoke too broadly when it declared copy-
rights “categorically immune from challenges under the
First Amendment.” 239 F. 3d, at 375. But when, as in this
case, Congress has not altered the traditional contours of
copyright protection, further First Amendment scrutiny is
unnecessary. See Harper & Row, 471 U. S., at 560; cf. San
Francisco Arts & Athletics, Inc. v. United States Olympic
Comm., 483 U. S. 522 (1987).24

IV

If petitioners’ vision of the Copyright Clause held sway, it
would do more than render the CTEA’s duration extensions
unconstitutional as to existing works. Indeed, petitioners’
assertion that the provisions of the CTEA are not severable
would make the CTEA’s enlarged terms invalid even as to

24 We are not persuaded by petitioners’ attempt to distinguish Harper &
Row on the ground that it involved an infringement suit rather than a
declaratory action of the kind here presented. As respondent observes,
the same legal question can arise in either posture. See Brief for Re-
spondent 42. In both postures, it is appropriate to construe copyright’s
internal safeguards to accommodate First Amendment concerns.
Cf. United States v. X-Citement Video, Inc., 513 U. S. 64, 78 (1994) (“It
is . . . incumbent upon us to read the statute to eliminate [serious constitu-
tional] doubts so long as such a reading is not plainly contrary to the intent
of Congress.”).
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tomorrow’s work. The 1976 Act’s time extensions, which set
the pattern that the CTEA followed, would be vulnerable
as well.

As we read the Framers’ instruction, the Copyright
Clause empowers Congress to determine the intellectual
property regimes that, overall, in that body’s judgment, will
serve the ends of the Clause. See Graham, 383 U. S., at 6
(Congress may “implement the stated purpose of the Fram-
ers by selecting the policy which in its judgment best effec-
tuates the constitutional aim.” (emphasis added)). Beneath
the facade of their inventive constitutional interpretation,
petitioners forcefully urge that Congress pursued very bad
policy in prescribing the CTEA’s long terms. The wisdom
of Congress’ action, however, is not within our province to
second-guess. Satisfied that the legislation before us re-
mains inside the domain the Constitution assigns to the First
Branch, we affirm the judgment of the Court of Appeals.

It is so ordered.

Justice Stevens, dissenting.
Writing for a unanimous Court in 1964, Justice Black

stated that it is obvious that a State could not “extend the
life of a patent beyond its expiration date,” Sears, Roebuck &
Co. v. Stiffel Co., 376 U. S. 225, 231 (1964).1 As I shall ex-
plain, the reasons why a State may not extend the life of a
patent apply to Congress as well. If Congress may not ex-
pand the scope of a patent monopoly, it also may not extend

1 Justice Harlan wrote a brief concurrence, but did not disagree with
this statement. Justice Black’s statement echoed a portion of Attorney
General Wirt’s argument in Gibbons v. Ogden, 9 Wheat. 1, 171 (1824):
“The law of Congress declares, that all inventors of useful improvements
throughout the United States, shall be entitled to the exclusive right in
their discoveries for fourteen years only. The law of New-York declares,
that this inventor shall be entitled to the exclusive use of his discovery for
thirty years, and as much longer as the State shall permit. The law of
Congress, by limiting the exclusive right to fourteen years, in effect de-
clares, that after the expiration of that time, the discovery shall be the
common right of the whole people of the United States.”
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the life of a copyright beyond its expiration date. Accord-
ingly, insofar as the 1998 Sonny Bono Copyright Term Ex-
tension Act, 112 Stat. 2827, purported to extend the life of
unexpired copyrights, it is invalid. Because the majority’s
contrary conclusion rests on the mistaken premise that this
Court has virtually no role in reviewing congressional grants
of monopoly privileges to authors, inventors, and their suc-
cessors, I respectfully dissent.

I

The authority to issue copyrights stems from the same
Clause in the Constitution that created the patent power.
It provides:

“Congress shall have Power . . . To promote the Prog-
ress of Science and useful Arts, by securing for limited
Times to Authors and Inventors the exclusive Right to
their respective Writings and Discoveries.” Art. I,
§ 8, cl. 8.

It is well settled that the Clause is “both a grant of power
and a limitation” and that Congress “may not overreach the
restraints imposed by the stated constitutional purpose.”
Graham v. John Deere Co. of Kansas City, 383 U. S. 1, 5–6
(1966). As we have made clear in the patent context, that
purpose has two dimensions. Most obviously the grant of
exclusive rights to their respective writings and discoveries
is intended to encourage the creativity of “Authors and In-
ventors.” But the requirement that those exclusive grants
be for “limited Times” serves the ultimate purpose of pro-
moting the “Progress of Science and useful Arts” by guaran-
teeing that those innovations will enter the public domain as
soon as the period of exclusivity expires:

“Once the patent issues, it is strictly construed, United
States v. Masonite Corp., 316 U. S. 265, 280 (1942), it
cannot be used to secure any monopoly beyond that con-
tained in the patent, Morton Salt Co. v. G. S. Suppiger
Co., 314 U. S. 488, 492 (1942), . . . and especially relevant
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here, when the patent expires the monopoly created by
it expires, too, and the right to make the article—includ-
ing the right to make it in precisely the shape it carried
when patented—passes to the public. Kellogg Co. v.
National Biscuit Co., 305 U. S. 111, 120–122 (1938);
Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 185
(1896).” Sears, Roebuck & Co., 376 U. S., at 230.

It is that ultimate purpose that explains why a patent may
not issue unless it discloses the invention in such detail that
one skilled in the art may copy it. See, e. g., Grant v. Ray-
mond, 6 Pet. 218, 247 (1832) (Marshall, C. J.) (“The third sec-
tion [of the 1793 Act] requires, as preliminary to a patent, a
correct specification and description of the thing discovered.
This is necessary in order to give the public, after the privi-
lege shall expire, the advantage for which the privilege is
allowed, and is the foundation of the power to issue the pat-
ent”). Complete disclosure as a precondition to the issuance
of a patent is part of the quid pro quo that justifies the lim-
ited monopoly for the inventor as consideration for full and
immediate access by the public when the limited time
expires.2

Almost two centuries ago the Court plainly stated that
public access to inventions at the earliest possible date was
the essential purpose of the Clause:

“While one great object was, by holding out a reasonable
reward to inventors and giving them an exclusive right
to their inventions for a limited period, to stimulate the
efforts of genius; the main object was ‘to promote the

2 Attorney General Wirt made this precise point in his argument in Gib-
bons v. Ogden, 9 Wheat., at 175: “The limitation is not for the advantage
of the inventor, but of society at large, which is to take the benefit of the
invention after the period of limitation has expired. The patentee pays a
duty on his patent, which is an effective source of revenue to the United
States. It is virtually a contract between each patentee and the people
of the United States, by which the time of exclusive and secure enjoyment
is limited, and then the benefit of the discovery results to the public.”
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progress of science and useful arts;’ and this could be
done best, by giving the public at large a right to make,
construct, use, and vend the thing invented, at as early
a period as possible, having a due regard to the rights
of the inventor. If an inventor should be permitted to
hold back from the knowledge of the public the secrets
of his invention; if he should for a long period of years
retain the monopoly, and make, and sell his invention
publicly, and thus gather the whole profits of it, relying
upon his superior skill and knowledge of the structure;
and then, and then only, when the danger of competition
should force him to secure the exclusive right, he should
be allowed to take out a patent, and thus exclude the
public from any farther use than what should be derived
under it during his fourteen years; it would materially
retard the progress of science and the useful arts, and
give a premium to those, who should be least prompt to
communicate their discoveries.” Pennock v. Dialogue,
2 Pet. 1, 18 (1829).

Pennock held that an inventor could not extend the period
of patent protection by postponing his application for the
patent while exploiting the invention commercially. As we
recently explained, “implicit in the Patent Clause itself” is
the understanding “that free exploitation of ideas will be the
rule, to which the protection of a federal patent is the excep-
tion. Moreover, the ultimate goal of the patent system is to
bring new designs and technologies into the public domain
through disclosure.” Bonito Boats, Inc. v. Thunder Craft
Boats, Inc., 489 U. S. 141, 151 (1989).

The issuance of a patent is appropriately regarded as a
quid pro quo—the grant of a limited right for the inventor’s
disclosure and subsequent contribution to the public domain.
See, e. g., Pfaff v. Wells Electronics, Inc., 525 U. S. 55, 63
(1998) (“[T]he patent system represents a carefully crafted
bargain that encourages both the creation and the public dis-
closure of new and useful advances in technology, in return
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for an exclusive monopoly for a limited period of time”). It
would be manifestly unfair if, after issuing a patent, the Gov-
ernment as a representative of the public sought to modify
the bargain by shortening the term of the patent in order
to accelerate public access to the invention. The fairness
considerations that underlie the constitutional protections
against ex post facto laws and laws impairing the obligation
of contracts would presumably disable Congress from mak-
ing such a retroactive change in the public’s bargain with
an inventor without providing compensation for the taking.
Those same considerations should protect members of the
public who make plans to exploit an invention as soon as it
enters the public domain from a retroactive modification of
the bargain that extends the term of the patent monopoly.
As I discuss below, the few historical exceptions to this rule
do not undermine the constitutional analysis. For quite
plainly, the limitations “implicit in the Patent Clause itself,”
489 U. S., at 151, adequately explain why neither a State nor
Congress may “extend the life of a patent beyond its expira-
tion date,” Sears, Roebuck & Co., 376 U. S., at 231.3

Neither the purpose of encouraging new inventions nor
the overriding interest in advancing progress by adding
knowledge to the public domain is served by retroactively
increasing the inventor’s compensation for a completed in-
vention and frustrating the legitimate expectations of mem-
bers of the public who want to make use of it in a free

3 The Court acknowledges that this proposition is “uncontroversial”
today, see ante, at 202, n. 8, but overlooks the fact that it was highly
controversial in the early 1800’s. See n. 11, infra. The Court assumes
that the Sears holding rested entirely on the pre-emptive effect of congres-
sional statutes even though the opinion itself, like the opinions in Graham
v. John Deere Co. of Kansas City, 383 U. S. 1 (1966), and Bonito Boats,
Inc. v. Thunder Craft Boats, Inc., 489 U. S. 141 (1989), also relied on the
pre-emptive effect of the constitutional provision. That at least some of
the Framers recognized that the Constitution itself imposed a limitation
even before Congress acted is demonstrated by Madison’s letter, quoted
in n. 6, infra.
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market. Because those twin purposes provide the only ave-
nue for congressional action under the Copyright/Patent
Clause of the Constitution, any other action is manifestly
unconstitutional.

II

We have recognized that these twin purposes of encourag-
ing new works and adding to the public domain apply to
copyrights as well as patents. Thus, with regard to copy-
rights on motion pictures, we have clearly identified the
overriding interest in the “release to the public of the prod-
ucts of [the author’s] creative genius.” United States v. Par-
amount Pictures, Inc., 334 U. S. 131, 158 (1948).4 And, as
with patents, we have emphasized that the overriding pur-
pose of providing a reward for authors’ creative activity is
to motivate that activity and “to allow the public access to
the products of their genius after the limited period of exclu-
sive control has expired.” Sony Corp. of America v. Uni-
versal City Studios, Inc., 464 U. S. 417, 429 (1984). Ex post
facto extensions of copyrights result in a gratuitous transfer
of wealth from the public to authors, publishers, and their
successors in interest. Such retroactive extensions do not
even arguably serve either of the purposes of the Copyright/
Patent Clause. The reasons why such extensions of the
patent monopoly are unconstitutional apply to copyrights as
well.

Respondent, however, advances four arguments in support
of the constitutionality of such retroactive extensions:
(1) The first Copyright Act enacted shortly after the Consti-

4 “The copyright law, like the patent statutes, makes reward to the
owner a secondary consideration. In Fox Film Corp. v. Doyal, 286 U. S.
123, 127, Chief Justice Hughes spoke as follows respecting the copyright
monopoly granted by Congress, ‘The sole interest of the United States
and the primary object in conferring the monopoly lie in the general bene-
fits derived by the public from the labors of authors.’ It is said that re-
ward to the author or artist serves to induce release to the public of the
products of his creative genius.” 334 U. S., at 158.
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tution was ratified applied to works that had already been
produced; (2) later Congresses have repeatedly authorized
extensions of copyrights and patents; (3) such extensions
promote the useful arts by giving copyright holders an incen-
tive to preserve and restore certain valuable motion pic-
tures; and (4) as a matter of equity, whenever Congress pro-
vides a longer term as an incentive to the creation of new
works by authors, it should provide an equivalent reward
to the owners of all unexpired copyrights. None of these
arguments is persuasive.

III

Congress first enacted legislation under the Copyright/
Patent Clause in 1790 when it passed bills creating federal
patent and copyright protection. Because the content of
that first legislation, the debate that accompanied it, and the
differences between the initial versions and the bills that ul-
timately passed provide strong evidence of early Congresses’
understanding of the constitutional limits of the Copyright/
Patent Clause, I examine both the initial copyright and pat-
ent statutes.

Congress first considered intellectual property statutes in
its inaugural session in 1789. The bill debated, House Reso-
lution 10—“a bill to promote the progress of science and use-
ful arts, by securing to authors and inventors the exclusive
right to their respective writings and discoveries,” 3 Docu-
mentary History of First Federal Congress of the United
States 94 (L. de Pauw, C. Bickford, & L. Hauptman eds. 1977)
(hereinafter Documentary History)—provided both copy-
right and patent protection for similar terms.5 The first
Congress did not pass H. R. 10, though a similar version was

5 A copy of this bill specifically identified has not been found, though
strong support exists for considering a bill from that session as H. R. 10.
See E. Walterscheid, To Promote the Progress of Useful Arts: American
Patent Law and Administration, 1798–1836, pp. 87–88 (1998) (hereinafter
Walterscheid). This bill is reprinted in 4 Documentary History 513–519.
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reintroduced in the second Congress in 1790. After minimal
debate, however, the House of Representatives began consid-
eration of two separate bills, one covering patents and the
other copyrights. Because, as the majority recognizes,
“congressional practice with respect to patents informs our
inquiry,” ante, at 201, I consider the history of both patent
and copyright legislation.

The Patent Act
What eventually became the Patent Act of 1790 had its

genesis in House Resolution 41, introduced on February 16,
1790. That resolution differed from H. R. 10 in one impor-
tant respect. Whereas H. R. 10 would have extended patent
protection to only those inventions that were “not before
known or used,” H. R. 41, by contrast, added the phrase
“within the United States” to that limitation and expressly
authorized patent protection for “any person, who shall after
the passing of this act, first import into the United States . . .
any . . . device . . . not before used or known in the said
States.” 6 Documentary History 1626–1632. This change
would have authorized patents of importation, providing
United States patent protection for inventions already in use
elsewhere. This change, however, was short lived and was
removed by a floor amendment on March 5, 1789. Walter-
scheid 125. Though exact records of the floor debate are
lost, correspondence from House Members indicate that
doubts about the constitutionality of such a provision led to
its removal. Representative Thomas Fitzsimmons wrote to
a leading industrialist that day stating that the section
“ ‘allowing to Importers, was left out, the Constitutional
power being Questionable.’ ” Id., at 126 (quoting Letter
from Rep. Thomas Fitzsimmons to Tench Coxe (Mar. 5,
1790)). James Madison himself recognized this constitu-
tional limitation on patents of importation, flatly stating that
the constitution “forbids patents for that purpose.” 13 Pa-
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pers of James Madison 128 (C. Hobson & R. Rutland eds.
1981) (reprinting letter to Tench Coxe (Mar. 28, 1790)).6

The final version of the 1790 Patent Act, 1 Stat. 109, did
not contain the geographic qualifier and thus did not pro-
vide for patents of importation. This statutory omission,
coupled with the contemporaneous statements by legislators,
provides strong evidence that Congress recognized signifi-
cant limitations on their constitutional authority under the
Copyright/Patent Clause to extend protection to a class of
intellectual properties. This recognition of a categorical
constitutional limitation is fundamentally at odds with the
majority’s reading of Article I, § 8, to provide essentially no
limit on congressional action under the Clause. If early con-
gressional practice does, indeed, inform our analysis, as it
should, then the majority’s judicial excision of these constitu-
tional limits cannot be correct.

The Copyright Act
Congress also passed the first Copyright Act, 1 Stat. 124,

in 1790. At that time there were a number of maps, charts,
and books that had already been printed, some of which were
copyrighted under state laws and some of which were argua-
bly entitled to perpetual protection under the common law.
The federal statute applied to those works as well as to new
works. In some cases the application of the new federal
rule reduced the pre-existing protections, and in others it

6 “Your idea of appropriating a district of territory to the encouragement
of imported inventions is new and worthy of consideration. I can not but
apprehend however that the clause in the constitution which forbids pat-
ents for that purpose will lie equally in the way of your expedient. Con-
gress seem to be tied down to the single mode of encouraging inventions
by granting the exclusive benefit of them for a limited time, and therefore
to have no more power to give a further encouragement out of a fund of
land than a fund of money. This fetter on the National Legislature tho’
an unfortunate one, was a deliberate one. The Latitude of authority now
wished for was strongly urged and expressly rejected.” Madison’s de-
scription of the Copyright/Patent Clause as a “fetter on the National Leg-
islature” is fully consistent with this Court’s opinion in Graham.
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may have increased the protection.7 What is significant is
that the statute provided a general rule creating new federal
rights that supplanted the diverse state rights that pre-
viously existed. It did not extend or attach to any of those
pre-existing state and common-law rights: “That congress, in
passing the act of 1790, did not legislate in reference to exist-
ing rights, appears clear.” Wheaton v. Peters, 8 Pet. 591,
661 (1834); see also Fox Film Corp. v. Doyal, 286 U. S. 123,
127 (1932) (“As this Court has repeatedly said, the Congress
did not sanction an existing right but created a new one”).
Congress set in place a federal structure governing certain
types of intellectual property for the new Republic. That
Congress exercised its unquestionable constitutional author-
ity to create a new federal system securing rights for authors
and inventors in 1790 does not provide support for the propo-
sition that Congress can extend pre-existing federal protec-
tions retroactively.

Respondent places great weight on this first congressional
action, arguing that it proves that “Congress thus unques-
tionably understood that it had authority to apply a new,
more favorable copyright term to existing works.” Brief for
Respondent 12–13. That understanding, however, is not rel-
evant to the question presented by this case—whether “Con-
gress has the power under the Copyright Clause to extend
retroactively the term of existing copyrights?” Brief for

7 Importantly, even this first Act required a quid pro quo in order to
receive federal copyright protection. In order to receive protection under
the Act, the author was first required to register the work: “That no per-
son shall be entitled to the benefit of this act, in cases where any map,
chart, book or books, hath or have been already printed and published,
unless he shall first deposit, and in all other cases, unless he shall before
publication deposit a printed copy of the title of such map, chart, book or
books, in the clerk’s office of the district court where the author or proprie-
tor shall reside.” § 3, 1 Stat. 124. This registration requirement in fed-
eral district court—a requirement obviously not required under the vari-
ous state laws protecting written works—further illustrates that the 1790
Act created new rights, rather than extending existing rights.
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Petitioners i.8 Precisely put, the question presented by this
case does not even implicate the 1790 Act, for that Act cre-
ated, rather than extended, copyright protection. That this
law applied to works already in existence says nothing about
the First Congress’ conception of its power to extend this
newly created federal right.

Moreover, Members of Congress in 1790 were well aware
of the distinction between the creation of new copyright re-
gimes and the extension of existing copyrights. The 1790
Act was patterned, in many ways, after the Statute of Anne
enacted in England in 1710. 8 Ann., c. 19; see Fred Fisher
Music Co. v. M. Witmark & Sons, 318 U. S. 643, 647–648
(1943). The English statute, in addition to providing au-
thors with copyrights on new works for a term of 14 years
renewable for another 14-year term, also replaced the book-
sellers’ claimed perpetual rights in existing works with a
single 21-year term. In 1735, the booksellers proposed an
amendment that would have extended the terms of existing
copyrights until 1756, but the amendment was defeated.
Opponents of the amendment had argued that if the bill were
to pass, it would “in Effect be establishing a perpetual
Monopoly . . . only to increase the private Gain of the

8 Respondent’s reformulation of the questions presented by this case
confuses this basic distinction. We granted certiorari to consider the
question: “Did the D. C. Circuit err in holding that Congress has the power
under the Copyright Clause to extend retroactively the term of existing
copyrights?” Respondent’s reformulation of the first question pre-
sented—“Whether the 20-year extension of the terms of all unexpired
copyrights . . . violates the Copyright Clause of the Constitution insofar
as it applies to works in existence when it took effect”—significantly
changes the substance of inquiry by changing the focus from the federal
statute at issue to irrelevant common-law protections. Brief for Respond-
ent I. Indeed, this reformulation violated this Court’s Rule 24(1)(a),
which states that “the brief [on the merits] may not raise additional ques-
tions or change the substance of the questions already presented in” the
petition for certiorari.
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Booksellers . . . .” 9 The authors of the federal statute that
used the Statute of Anne as a model were familiar with this
history. Accordingly, this Court should be especially wary
of relying on Congress’ creation of a new system to support
the proposition that Congress unquestionably understood
that it had constitutional authority to extend existing
copyrights.

IV

Since the creation of federal patent and copyright protec-
tion in 1790, Congress has passed a variety of legislation,
both providing specific relief for individual authors and in-
ventors as well as changing the general statutes conferring
patent and copyright privileges. Some of the changes did
indeed, as the majority describes, extend existing protec-
tions retroactively. Other changes, however, did not do so.
A more complete and comprehensive look at the history
of congressional action under the Copyright/Patent Clause
demonstrates that history, in this case, does not provide the
“ ‘volume of logic,’ ” ante, at 200, necessary to sustain the
Sonny Bono Act’s constitutionality.

Congress, aside from changing the process of applying for
a patent in the 1793 Patent Act, did not significantly alter
the basic patent and copyright systems for the next 40 years.
During this time, however, Congress did consider many
private bills. Respondent seeks support from “Congress’s
historical practice of using its Copyright and Patent Clause
authority to extend the terms of individual patents and
copyrights.” Brief for Respondent 13. Carefully read,

9 “A LETTER to a Member of Parliament concerning the Bill now
depending . . . for making more effectual an Act in the 8th Year of the
Reign of Queen Anne, entituled, An Act for the Encouragement of Learn-
ing, by . . . Vesting the Copies of Printed Books in the Authors or Purchas-
ers.” Document reproduced in Goldsmiths’—Kress Library of Economic
Literature, Segment I: Printed Books Through 1800, Microfilm No. 7300
(reel 460).
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however, these private bills do not support respondent’s his-
torical gloss, but rather significantly undermine the histori-
cal claim.

The first example relied upon by respondent, the extension
of Oliver Evans’ patent in 1808, ch. 13, 6 Stat. 70, demon-
strates the pitfalls of relying on an incomplete historical
analysis. Evans, an inventor who had developed several im-
provements in milling flour, received the third federal patent
on January 7, 1791. See Federico, Patent Trials of Oliver
Evans, 27 J. Pat. Off. Soc. 586, 590 (1945). Under the 14-year
term provided by the 1790 Patent Act, this patent was to
expire on January 7, 1805. Claiming that 14 years had not
provided him a sufficient time to realize income from his
invention and that the net profits were spent developing
improvements on the steam engine, Evans first sought an
extension of his patent in December 1804. Id., at 598; 14
Annals of Cong. 1002 (1805). Unsuccessful in 1804, he tried
again in 1805, and yet again in 1806, to persuade Congress
to pass his private bill. Undaunted, Evans tried one last
time to revive his expired patent after receiving an adverse
judgment in an infringement action. See Evans v. Cham-
bers, 8 F. Cas. 837 (No. 4,555) (CC Pa. 1807). This time, his
effort at private legislation was successful, and Congress
passed a bill extending his patent for 14 years. See An Act
for the relief of Oliver Evans, 6 Stat. 70. This legislation,
passed January 21, 1808, restored a patent monopoly for an
invention that had been in the public domain for over four
years. As such, this Act unquestionably exceeded Congress’
authority under the Copyright/Patent Clause: “The Con-
gress in the exercise of the patent power may not overreach
the restraints imposed by the stated constitutional pur-
pose. . . . Congress may not authorize the issuance of pat-
ents whose effects are to remove existent knowledge from
the public domain, or to restrict free access to materials
already available.” Graham, 383 U. S., at 5–6 (emphasis
added).
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This extension of patent protection to an expired patent
was not an isolated incident. Congress passed private bills
either directly extending patents or allowing otherwise un-
timely applicants to apply for patent extensions for approxi-
mately 75 patents between 1790 and 1875. Of these 75 pat-
ents, at least 56 had already fallen into the public domain.10

The fact that this repeated practice was patently unconstitu-
tional completely undermines the majority’s reliance on this
history as “significant.” Ante, at 201.

Copyright legislation has a similar history. The federal
Copyright Act was first amended in 1831. That amendment,
like later amendments, not only authorized a longer term
for new works, but also extended the terms of unexpired
copyrights. Respondent argues that that historical practice
effectively establishes the constitutionality of retroactive ex-
tensions of unexpired copyrights. Of course, the practice
buttressess the presumption of validity that attaches to
every Act of Congress. But, as our decision in INS v.
Chadha, 462 U. S. 919 (1983), demonstrates, the fact that
Congress has repeatedly acted on a mistaken interpretation
of the Constitution does not qualify our duty to invalidate an
unconstitutional practice when it is finally challenged in an
appropriate case. As Justice White pointed out in his dis-
sent in Chadha, that case sounded the “death knell for nearly
200 other statutory provisions” in which Congress had exer-
cised a “ ‘legislative veto.’ ” Id., at 967. Regardless of the
effect of unconstitutional enactments of Congress, the scope
of “ ‘the constitutional power of Congress . . . is ultimately a

10 See, e. g., ch. 74, 6 Stat. 458 (patent had expired for three months);
ch. 113, 6 Stat. 467 (patent had expired for over two years); ch. 213, 6 Stat.
589 (patent had expired for five months); ch. 158, 9 Stat. 734 (patent had
expired for over two years); ch. 72, 14 Stat. 621 (patent had expired nearly
four years); ch. 175, 15 Stat. 461 (patent had expired for over two years);
ch. 15, 16 Stat. 613 (patent had expired for six years); ch. 317, 16 Stat. 659
(patent had expired for nearly four years); ch. 439, 17 Stat. 689 (patent
had expired for over two years).
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judicial rather than a legislative question, and can be settled
finally only by this Court.’ ” United States v. Morrison, 529
U. S. 598, 614 (2000) (quoting Heart of Atlanta Motel, Inc. v.
United States, 379 U. S. 241, 273 (1964) (Black, J., concur-
ring)). For, as this Court has long recognized, “[i]t is obvi-
ously correct that no one acquires a vested or protected right
in violation of the Constitution by long use, even when that
span of time covers our entire national existence.” Walz v.
Tax Comm’n of City of New York, 397 U. S. 664, 678 (1970).

It would be particularly unwise to attach constitutional
significance to the 1831 amendment because of the very dif-
ferent legal landscape against which it was enacted. Con-
gress based its authority to pass the amendment on grounds
shortly thereafter declared improper by the Court. The Ju-
diciary Committee Report prepared for the House of Repre-
sentatives asserted that “an author has an exclusive and per-
petual right, in preference to any other, to the fruits of his
labor.” 7 Cong. Deb., App., p. cxx (1831). The floor debate
echoed this same sentiment. See, e. g., id., at 424 (statement
of Mr. Verplanck (rejecting the idea that copyright involved
“an implied contract existing between an author and the pub-
lic” for “[t]here was no contract; the work of an author was
the result of his own labor” and copyright was “merely a
legal provision for the protection of a natural right”)). This
sweat-of-the-brow view of copyright, however, was emphati-
cally rejected by this Court in 1834 in Wheaton v. Peters, 8
Pet., at 661 (“Congress, then, by this act, instead of sanction-
ing an existing right, as contended for, created it”). No pre-
sumption of validity should attach to a statutory enactment
that relied on a shortly thereafter discredited interpretation
of the basis for congressional power.11

11 In the period before our decision in Wheaton, the pre-emptive effect
of the Patent/Copyright Clause was also a matter of serious debate within
the legal profession. Indeed, in their argument in this Court in Gibbons
v. Ogden, 9 Wheat., at 44–61, 141–157, the defenders of New York’s grant
of a 30-year monopoly on the passenger trade between New Jersey and
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In 1861, Congress amended the term of patents, from a
14-year term plus opportunity for 7-year extension to a flat
17 years with no extension permitted. Act of Mar. 2, 1861,
ch. 88, § 16, 12 Stat. 249. This change was not retroactive,
but rather only applied to “all patents hereafter granted.”
Ibid. To be sure, Congress, at many times in its history, has
retroactively extended the terms of existing copyrights and
patents. This history, however, reveals a much more het-
erogeneous practice than respondent contends. It is replete
with actions that were unquestionably unconstitutional.
Though relevant, the history is not dispositive of the consti-
tutionality of the Sonny Bono Act.

The general presumption that historic practice illuminates
the constitutionality of congressional action is not controlling
in this case. That presumption is strongest when the earli-
est acts of Congress are considered, for the overlap of iden-
tity between those who created the Constitution and those
who first constituted Congress provides “contemporaneous
and weighty evidence” of the Constitution’s “true meaning.”
Wisconsin v. Pelican Ins. Co., 127 U. S. 265, 297 (1888). But
that strong presumption does not attach to congressional ac-
tion in 1831, because no member of the 1831 Congress had
been a delegate to the framing convention 44 years earlier.

Moreover, judicial opinions relied upon by the majority in-
terpreting early legislative enactments have either been im-
plicitly overruled or do not support the proposition claimed.
Graham flatly contradicts the cases relied on by the majority
and respondent for support that “renewed or extended terms

Manhattan argued that the Clause actually should be interpreted as con-
firming the State’s authority to grant monopoly privileges that supple-
mented any federal grant. That argument is, of course, flatly inconsistent
with our recent unanimous decision in Bonito Boats, Inc. v. Thunder Craft
Boats, Inc., 489 U. S. 141 (1989). Although Attorney General Wirt had
urged the Court to endorse our present interpretation of the Clause, its
implicit limitations were unsettled when the 1831 Copyright Act was
passed.
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were upheld in the early days.” Ante, at 202.12 Evans v.
Jordan, 8 F. Cas. 872, 874 (No. 4,564) (CC Va. 1813) (Marshall,
J.); Evans v. Robinson, 8 F. Cas. 886, 888 (No. 4,571) (CC Md.
1813); and Blanchard v. Sprague, 3 F. Cas. 648, 650 (No.
1,518) (CC Mass. 1839) (Story, J.), all held that private bills
passed by Congress extending previously expired patents
were valid. Evans v. Jordan and Evans v. Robinson both
considered Oliver Evans’ private bill discussed above while
Blanchard involved ch. 213, 6 Stat. 589, which extended
Thomas Blanchard’s patent after it had been in the public
domain for five months. Irrespective of what circuit courts
held “in the early days,” ante, at 202, such holdings have been
implicitly overruled by Graham and, therefore, provide no
support for respondent in the present constitutional inquiry.

The majority’s reliance on the other patent case it cites is
similarly misplaced. Contrary to the suggestion in the
Court’s opinion, McClurg v. Kingsland, 1 How. 202 (1843),
did not involve the “legislative expansion” of an existing
patent. Ante, at 202. The question in that case was
whether the former employer of the inventor, one James
Harley, could be held liable as an infringer for continuing to
use the process that Harley had invented in 1834 when he
was in its employ. The Court first held that the employer’s
use of the process before the patent issued was not a public

12 It is true, as the majority points out, ante, at 202, n. 7, that Graham
did not expressly overrule those earlier cases because Graham did not
address the issue whether Congress could revive expired patents. That
observation does not even arguably justify reliance on a set of old circuit
court cases to support a proposition that is inconsistent with our present
understanding of the limits imposed by the Copyright/Patent Clause.
After all, a unanimous Court recently endorsed the precise analysis that
the majority now seeks to characterize as “wishful thinking.” Ante, at
202, n. 7. See Bonito Boats, 489 U. S., at 146 (“Congress may not create
patent monopolies of unlimited duration, nor may it ‘authorize the issuance
of patents whose effects are to remove existent knowledge from the public
domain, or to restrict free access to materials already available’ ” (quoting
Graham, 383 U. S., at 6)).
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use that would invalidate the patent, even if it might have
had that effect prior to the amendment of the patent statute
in 1836. 1 How., at 206–208. The Court then disposed of
the case on the ground that a statute enacted in 1839 pro-
tected the alleged infringer’s right to continue to use the
process after the patent issued. Id., at 209–211. Our opin-
ion said nothing about the power of Congress to extend the
life of an issued patent. It did note that Congress has ple-
nary power to legislate on the subject of patents provided
“that they do not take away the rights of property in exist-
ing patents.” Id., at 206. The fact that Congress cannot
change the bargain between the public and the patentee in
a way that disadvantages the patentee is, of course, fully
consistent with the view that it cannot enlarge the patent
monopoly to the detriment of the public after a patent has
issued.

The history of retroactive extensions of existing and ex-
pired copyrights and patents, though relevant, is not conclu-
sive of the constitutionality of the Sonny Bono Act. The
fact that the Court has not previously passed upon the con-
stitutionality of retroactive copyright extensions does not in-
sulate the present extension from constitutional challenge.

V

Respondent also argues that the Act promotes the useful
arts by providing incentives to restore old movies. For at
least three reasons, the interest in preserving perishable
copies of old copyrighted films does not justify a wholesale
extension of existing copyrights. First, such restoration
and preservation will not even arguably promote any new
works by authors or inventors. And, of course, any original
expression in the restoration and preservation of movies will
receive new copyright protection.13 Second, however strong

13 Indeed, the Lodging of the Motion Picture Association of America,
Inc., as Amicus Curiae illustrates the significant creative work involved
in releasing these classics. The Casablanca Digital Video Disc (DVD) con-
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the justification for preserving such works may be, that jus-
tification applies equally to works whose copyrights have
already expired. Yet no one seriously contends that the
Copyright/Patent Clause would authorize the grant of mo-
nopoly privileges for works already in the public domain
solely to encourage their restoration. Finally, even if this
concern with aging movies would permit congressional pro-
tection, the remedy offered—a blanket extension of all copy-
rights—simply bears no relationship to the alleged harm.

VI

Finally, respondent relies on concerns of equity to justify
the retroactive extension. If Congress concludes that a
longer period of exclusivity is necessary in order to provide
an adequate incentive to authors to produce new works, re-
spondent seems to believe that simple fairness requires that
the same lengthened period be provided to authors whose
works have already been completed and copyrighted. This
is a classic non sequitur. The reason for increasing the in-
ducement to create something new simply does not apply to
an already-created work. To the contrary, the equity ar-
gument actually provides strong support for petitioners.
Members of the public were entitled to rely on a promised
access to copyrighted or patented works at the expiration
of the terms specified when the exclusive privileges were
granted. On the other hand, authors will receive the full
benefit of the exclusive terms that were promised as an in-
ducement to their creativity, and have no equitable claim to
increased compensation for doing nothing more.

tains a “documentary You Must Remember This, hosted by Lauren Bacall
and featuring recently unearthed outtakes” and an “[a]ll-new introduction
by Lauren Bacall.” Disc cover text. Similarly, the Citizen Kane DVD
includes “[t]wo feature-length audio commentaries: one by film critic
Roger Ebert and the other by director/Welles biographer Peter Bogdano-
vich” and a “gallery of storyboards, rare photos, alternate ad campaigns,
studio correspondence, call sheets and other memorabilia” in addition to a
2-hour documentary. Disc cover text.



537US2 Unit: $U15 [04-22-04 17:52:23] PAGES PGT: OPIN

241Cite as: 537 U. S. 186 (2003)

Stevens, J., dissenting

One must indulge in two untenable assumptions to find
support in the equitable argument offered by respondent—
that the public interest in free access to copyrighted works
is entirely worthless and that authors, as a class, should re-
ceive a windfall solely based on completed creative activity.
Indeed, Congress has apparently indulged in those assump-
tions for under the series of extensions to copyrights, with
the exception of works which required renewal and which
were not renewed, no copyrighted work created in the past
80 years has entered the public domain or will do so until
2019. But as our cases repeatedly and consistently empha-
size, ultimate public access is the overriding purpose of the
constitutional provision. See, e. g., Sony Corp., 464 U. S., at
429. Ex post facto extensions of existing copyrights, unsup-
ported by any consideration of the public interest, frustrate
the central purpose of the Clause.

VII

The express grant of a perpetual copyright would unques-
tionably violate the textual requirement that the authors’
exclusive rights be only “for limited Times.” Whether the
extraordinary length of the grants authorized by the 1998
Act are invalid because they are the functional equivalent of
perpetual copyrights is a question that need not be answered
in this case because the question presented by the certiorari
petition merely challenges Congress’ power to extend ret-
roactively the terms of existing copyrights. Accordingly,
there is no need to determine whether the deference that is
normally given to congressional policy judgments may save
from judicial review its decision respecting the appropriate
length of the term.14 It is important to note, however, that

14 Similarly, the validity of earlier retroactive extensions of copyright
protection is not at issue in this case. To decide the question now pre-
sented, we need not consider whether the reliance and expectation inter-
ests that have been established by prior extensions passed years ago
would alter the result. Cf. Heckler v. Mathews, 465 U. S. 728, 746 (1984)
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a categorical rule prohibiting retroactive extensions would
effectively preclude perpetual copyrights. More impor-
tantly, as the House of Lords recognized when it refused to
amend the Statute of Anne in 1735, unless the Clause is
construed to embody such a categorical rule, Congress may
extend existing monopoly privileges ad infinitum under
the majority’s analysis.

By failing to protect the public interest in free access to
the products of inventive and artistic genius—indeed, by vir-
tually ignoring the central purpose of the Copyright/Patent
Clause—the Court has quitclaimed to Congress its principal
responsibility in this area of the law. Fairly read, the Court
has stated that Congress’ actions under the Copyright/
Patent Clause are, for all intents and purposes, judicially un-
reviewable. That result cannot be squared with the basic
tenets of our constitutional structure. It is not hyperbole to
recall the trenchant words of Chief Justice John Marshall:
“It is emphatically the province and duty of the judicial de-
partment to say what the law is.” Marbury v. Madison, 1
Cranch 137, 177 (1803). We should discharge that responsi-
bility as we did in Chadha.

I respectfully dissent.

Justice Breyer, dissenting.
The Constitution’s Copyright Clause grants Congress the

power to “promote the Progress of Science . . . by securing
for limited Times to Authors . . . the exclusive Right to their
respective Writings.” Art. I, § 8, cl. 8 (emphasis added).
The statute before us, the 1998 Sonny Bono Copyright Term
Extension Act, extends the term of most existing copyrights

(“We have recognized, in a number of contexts, the legitimacy of protect-
ing reasonable reliance on prior law even when that requires allowing an
unconstitutional statute to remain in effect for a limited period of time”).
Those interests are not at issue now, because the act under review in this
case was passed only four years ago and has been under challenge in court
since shortly after its enactment.



537US2 Unit: $U15 [04-22-04 17:52:23] PAGES PGT: OPIN

243Cite as: 537 U. S. 186 (2003)

Breyer, J., dissenting

to 95 years and that of many new copyrights to 70 years
after the author’s death. The economic effect of this 20-year
extension—the longest blanket extension since the Nation’s
founding—is to make the copyright term not limited, but vir-
tually perpetual. Its primary legal effect is to grant the
extended term not to authors, but to their heirs, estates, or
corporate successors. And most importantly, its practical
effect is not to promote, but to inhibit, the progress of “Sci-
ence”—by which word the Framers meant learning or knowl-
edge, E. Walterscheid, The Nature of the Intellectual Prop-
erty Clause: A Study in Historical Perspective 125–126
(2002).

The majority believes these conclusions rest upon practical
judgments that at most suggest the statute is unwise, not
that it is unconstitutional. Legal distinctions, however, are
often matters of degree. Panhandle Oil Co. v. Mississippi
ex rel. Knox, 277 U. S. 218, 223 (1928) (Holmes, J., dissenting),
overruled in part by Alabama v. King & Boozer, 314 U. S. 1,
8–9 (1941); accord, Walz v. Tax Comm’n of City of New York,
397 U. S. 664, 678–679 (1970). And in this case the failings
of degree are so serious that they amount to failings of
constitutional kind. Although the Copyright Clause grants
broad legislative power to Congress, that grant has limits.
And in my view this statute falls outside them.

I

The “monopoly privileges” that the Copyright Clause
confers “are neither unlimited nor primarily designed to pro-
vide a special private benefit.” Sony Corp. of America v.
Universal City Studios, Inc., 464 U. S. 417, 429 (1984);
cf. Graham v. John Deere Co. of Kansas City, 383 U. S. 1, 5
(1966). This Court has made clear that the Clause’s limi-
tations are judicially enforceable. E. g., Trade-Mark Cases,
100 U. S. 82, 93–94 (1879). And, in assessing this statute for
that purpose, I would take into account the fact that the
Constitution is a single document, that it contains both a
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Copyright Clause and a First Amendment, and that the two
are related.

The Copyright Clause and the First Amendment seek re-
lated objectives—the creation and dissemination of informa-
tion. When working in tandem, these provisions mutually
reinforce each other, the first serving as an “engine of free
expression,” Harper & Row, Publishers, Inc. v. Nation En-
terprises, 471 U. S. 539, 558 (1985), the second assuring that
government throws up no obstacle to its dissemination. At
the same time, a particular statute that exceeds proper
Copyright Clause bounds may set Clause and Amendment at
cross-purposes, thereby depriving the public of the speech-
related benefits that the Founders, through both, have
promised.

Consequently, I would review plausible claims that a
copyright statute seriously, and unjustifiably, restricts the
dissemination of speech somewhat more carefully than
reference to this Court’s traditional Copyright Clause juris-
prudence might suggest, cf. ante, at 204–205, and n. 10.
There is no need in this case to characterize that review as
a search for “ ‘congruence and proportionality,’ ” ante, at 218,
or as some other variation of what this Court has called “in-
termediate scrutiny,” e. g., San Francisco Arts & Athletics,
Inc. v. United States Olympic Comm., 483 U. S. 522, 536–537
(1987) (applying intermediate scrutiny to a variant of nor-
mal trademark protection). Cf. Nixon v. Shrink Missouri
Government PAC, 528 U. S. 377, 402–403 (2000) (Breyer,
J., concurring) (test of proportionality between burdens and
benefits “where a law significantly implicates competing
constitutionally protected interests”). Rather, it is neces-
sary only to recognize that this statute involves not pure
economic regulation, but regulation of expression, and what
may count as rational where economic regulation is at issue
is not necessarily rational where we focus on expression—in
a Nation constitutionally dedicated to the free dissemination
of speech, information, learning, and culture. In this sense
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only, and where line-drawing among constitutional interests
is at issue, I would look harder than does the majority at the
statute’s rationality—though less hard than precedent might
justify, see, e. g., Cleburne v. Cleburne Living Center, Inc.,
473 U. S. 432, 446–450 (1985); Plyler v. Doe, 457 U. S. 202,
223–224 (1982); Department of Agriculture v. Moreno, 413
U. S. 528, 534–538 (1973).

Thus, I would find that the statute lacks the constitution-
ally necessary rational support (1) if the significant benefits
that it bestows are private, not public; (2) if it threatens seri-
ously to undermine the expressive values that the Copyright
Clause embodies; and (3) if it cannot find justification in
any significant Clause-related objective. Where, after ex-
amination of the statute, it becomes difficult, if not impos-
sible, even to dispute these characterizations, Congress’
“choice is clearly wrong.” Helvering v. Davis, 301 U. S. 619,
640 (1937).

II
A

Because we must examine the relevant statutory effects
in light of the Copyright Clause’s own purposes, we should
begin by reviewing the basic objectives of that Clause. The
Clause authorizes a “tax on readers for the purpose of giving
a bounty to writers.” 56 Parl. Deb. (3d Ser.) (1841) 341, 350
(Lord Macaulay). Why? What constitutional purposes
does the “bounty” serve?

The Constitution itself describes the basic Clause objective
as one of “promot[ing] the Progress of Science,” i. e., knowl-
edge and learning. The Clause exists not to “provide a spe-
cial private benefit,” Sony, supra, at 429, but “to stimulate
artistic creativity for the general public good,” Twentieth
Century Music Corp. v. Aiken, 422 U. S. 151, 156 (1975). It
does so by “motivat[ing] the creative activity of authors”
through “the provision of a special reward.” Sony, supra,
at 429. The “reward” is a means, not an end. And that is
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why the copyright term is limited. It is limited so that its
beneficiaries—the public—“will not be permanently de-
prived of the fruits of an artist’s labors.” Stewart v. Abend,
495 U. S. 207, 228 (1990).

That is how the Court previously has described the
Clause’s objectives. See also Mazer v. Stein, 347 U. S. 201,
219 (1954) (“[C]opyright law . . . makes reward to the owner
a secondary consideration” (internal quotation marks omit-
ted)); Sony, 464 U. S., at 429 (“[L]imited grant” is “in-
tended . . . to allow the public access to the products of
[authors’] genius after the limited period of exclusive control
has expired”); Harper & Row, supra, at 545 (Copyright is
“intended to increase and not to impede the harvest of
knowledge”). But cf. ante, at 212, n. 18. And, in doing so,
the Court simply has reiterated the views of the Founders.

Madison, like Jefferson and others in the founding gen-
eration, warned against the dangers of monopolies. See,
e. g., Monopolies. Perpetuities. Corporations. Ecclesias-
tical Endowments. in J. Madison, Writings 756 (J. Rakove
ed. 1999) (hereinafter Madison on Monopolies); Letter from
Thomas Jefferson to James Madison (July 31, 1788), in 13
Papers of Thomas Jefferson 443 (J. Boyd ed. 1956) (herein-
after Papers of Thomas Jefferson) (arguing against even
copyright monopolies); 2 Annals of Cong. 1917 (1791) (state-
ment of Rep. Jackson in the First Congress, Feb. 1791)
(“What was it drove our forefathers to this country? Was
it not the ecclesiastical corporations and perpetual monopo-
lies of England and Scotland?”). Madison noted that the
Constitution had “limited them to two cases, the authors of
Books, and of useful inventions.” Madison on Monopolies
756. He thought that in those two cases monopoly is justi-
fied because it amounts to “compensation for” an actual com-
munity “benefit” and because the monopoly is “temporary”—
the term originally being 14 years (once renewable). Ibid.
Madison concluded that “under that limitation a sufficient rec-
ompence and encouragement may be given.” Ibid. But
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he warned in general that monopolies must be “guarded with
strictness agst abuse.” Ibid.

Many Members of the Legislative Branch have expressed
themselves similarly. Those who wrote the House Report
on the landmark Copyright Act of 1909, for example, said
that copyright was not designed “primarily” to “benefit” the
“author” or “any particular class of citizens, however wor-
thy.” H. R. Rep. No. 2222, 60th Cong., 2d Sess., 6–7 (1909).
Rather, under the Constitution, copyright was designed “pri-
marily for the benefit of the public,” for “the benefit of the
great body of people, in that it will stimulate writing and
invention.” Id., at 7. And were a copyright statute not
“believed, in fact, to accomplish” the basic constitutional ob-
jective of advancing learning, that statute “would be beyond
the power of Congress” to enact. Id., at 6–7. Similarly,
those who wrote the House Report on legislation that imple-
mented the Berne Convention for the Protection of Literary
and Artistic Works said that “[t]he constitutional purpose of
copyright is to facilitate the flow of ideas in the interest of
learning.” H. R. Rep. No. 100–609, p. 22 (1988) (internal
quotation marks omitted). They added:

“Under the U. S. Constitution, the primary objective of
copyright law is not to reward the author, but rather to
secure for the public the benefits derived from the au-
thors’ labors. By giving authors an incentive to create,
the public benefits in two ways: when the original ex-
pression is created and . . . when the limited term . . .
expires and the creation is added to the public domain.”
Id., at 17.

For present purposes, then, we should take the following
as well established: that copyright statutes must serve pub-
lic, not private, ends; that they must seek “to promote the
Progress” of knowledge and learning; and that they must do
so both by creating incentives for authors to produce and
by removing the related restrictions on dissemination after
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expiration of a copyright’s “limited Tim[e]”—a time that
(like “a limited monarch”) is “restrain[ed]” and “circum-
scribe[d],” “not [left] at large,” 2 S. Johnson, A Dictionary of
the English Language 1151 (4th rev. ed. 1773). I would
examine the statute’s effects in light of these well-
established constitutional purposes.

B

This statute, like virtually every copyright statute, im-
poses upon the public certain expression-related costs in the
form of (1) royalties that may be higher than necessary to
evoke creation of the relevant work, and (2) a requirement
that one seeking to reproduce a copyrighted work must ob-
tain the copyright holder’s permission. The first of these
costs translates into higher prices that will potentially re-
strict a work’s dissemination. The second means search
costs that themselves may prevent reproduction even where
the author has no objection. Although these costs are, in a
sense, inevitable concomitants of copyright protection, there
are special reasons for thinking them especially serious here.

First, the present statute primarily benefits the holders of
existing copyrights, i. e., copyrights on works already cre-
ated. And a Congressional Research Service (CRS) study
prepared for Congress indicates that the added royalty-
related sum that the law will transfer to existing copyright
holders is large. E. Rappaport, CRS Report for Congress,
Copyright Term Extension: Estimating the Economic Values
(1998) (hereinafter CRS Report). In conjunction with offi-
cial figures on copyright renewals, the CRS Report indicates
that only about 2% of copyrights between 55 and 75 years
old retain commercial value—i. e., still generate royalties
after that time. Brief for Petitioners 7 (estimate, uncon-
tested by respondent, based on data from the CRS, Census
Bureau, and Library of Congress). But books, songs, and
movies of that vintage still earn about $400 million per year
in royalties. CRS Report 8, 12, 15. Hence, (despite declin-
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ing consumer interest in any given work over time) one
might conservatively estimate that 20 extra years of copy-
right protection will mean the transfer of several billion
extra royalty dollars to holders of existing copyrights—copy-
rights that, together, already will have earned many billions
of dollars in royalty “reward.” See id., at 16.

The extra royalty payments will not come from thin air.
Rather, they ultimately come from those who wish to read
or see or hear those classic books or films or recordings that
have survived. Even the $500,000 that United Airlines has
had to pay for the right to play George Gershwin’s 1924 clas-
sic Rhapsody in Blue represents a cost of doing business,
potentially reflected in the ticket prices of those who fly.
See Ganzel, Copyright or Copywrong? 39 Training 36, 42
(Dec. 2002). Further, the likely amounts of extra royalty
payments are large enough to suggest that unnecessarily
high prices will unnecessarily restrict distribution of classic
works (or lead to disobedience of the law)—not just in theory
but in practice. Cf. CRS Report 3 (“[N]ew, cheaper editions
can be expected when works come out of copyright”); Brief
for College Art Association et al. as Amici Curiae 24 (One
year after expiration of copyright on Willa Cather’s My An-
tonia, seven new editions appeared at prices ranging from $2
to $24); Ganzel, supra, at 40–41, 44 (describing later aban-
doned plans to charge individual Girl Scout camps $257 to
$1,439 annually for a license to sing songs such as God Bless
America around a campfire).

A second, equally important, cause for concern arises out
of the fact that copyright extension imposes a “permissions”
requirement—not only upon potential users of “classic”
works that still retain commercial value, but also upon poten-
tial users of any other work still in copyright. Again using
CRS estimates, one can estimate that, by 2018, the number
of such works 75 years of age or older will be about 350,000.
See Brief for Petitioners 7. Because the Copyright Act of
1976 abolished the requirement that an owner must renew a
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copyright, such still-in-copyright works (of little or no com-
mercial value) will eventually number in the millions. See
Pub. L. 94–553, §§ 302–304, 90 Stat. 2572–2576; U. S. Dept. of
Commerce, Bureau of Census, Statistical History of the
United States: From Colonial Times to the Present 956
(1976) (hereinafter Statistical History).

The potential users of such works include not only movie
buffs and aging jazz fans, but also historians, scholars, teach-
ers, writers, artists, database operators, and researchers of
all kinds—those who want to make the past accessible for
their own use or for that of others. The permissions re-
quirement can inhibit their ability to accomplish that task.
Indeed, in an age where computer-accessible databases
promise to facilitate research and learning, the permissions
requirement can stand as a significant obstacle to realization
of that technological hope.

The reason is that the permissions requirement can inhibit
or prevent the use of old works (particularly those without
commercial value): (1) because it may prove expensive to
track down or to contract with the copyright holder,
(2) because the holder may prove impossible to find, or
(3) because the holder when found may deny permission
either outright or through misinformed efforts to bargain.
The CRS, for example, has found that the cost of seeking
permission “can be prohibitive.” CRS Report 4. And
amici, along with petitioners, provide examples of the kinds
of significant harm at issue.

Thus, the American Association of Law Libraries points
out that the clearance process associated with creating an
electronic archive, Documenting the American South, “con-
sumed approximately a dozen man-hours” per work. Brief
for American Association of Law Libraries et al. as Amici
Curiae 20. The College Art Association says that the costs
of obtaining permission for use of single images, short ex-
cerpts, and other short works can become prohibitively high;
it describes the abandonment of efforts to include, e. g., cam-
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paign songs, film excerpts, and documents exposing “horrors
of the chain gang” in historical works or archives; and it
points to examples in which copyright holders in effect have
used their control of copyright to try to control the content
of historical or cultural works. Brief for College Art Asso-
ciation et al. as Amici Curiae 7–13. The National Writers
Union provides similar examples. Brief for National Writ-
ers Union et al. as Amici Curiae 25–27. Petitioners point
to music fees that may prevent youth or community orches-
tras, or church choirs, from performing early 20th-century
music. Brief for Petitioners 3–5; see also App. 16–17 (Copy-
right extension caused abandonment of plans to sell sheet
music of Maurice Ravel’s Alborada Del Gracioso). Amici for
petitioners describe how electronic databases tend to avoid
adding to their collections works whose copyright holders
may prove difficult to contact, see, e. g., Arms, Getting the
Picture: Observations from the Library of Congress on Pro-
viding Online Access to Pictorial Images, 48 Library Trends
379, 405 (1999) (describing how this tendency applies to the
Library of Congress’ own digital archives).

As I have said, to some extent costs of this kind accom-
pany any copyright law, regardless of the length of the copy-
right term. But to extend that term, preventing works
from the 1920’s and 1930’s from falling into the public do-
main, will dramatically increase the size of the costs just as—
perversely—the likely benefits from protection diminish.
See infra, at 254–256. The older the work, the less likely it
retains commercial value, and the harder it will likely prove
to find the current copyright holder. The older the work,
the more likely it will prove useful to the historian, artist, or
teacher. The older the work, the less likely it is that a sense
of authors’ rights can justify a copyright holder’s decision
not to permit reproduction, for the more likely it is that the
copyright holder making the decision is not the work’s cre-
ator, but, say, a corporation or a great-grandchild whom the
work’s creator never knew. Similarly, the costs of obtaining
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permission, now perhaps ranging in the millions of dollars,
will multiply as the number of holders of affected copyrights
increases from several hundred thousand to several million.
See supra, at 249–250. The costs to the users of nonprofit
databases, now numbering in the low millions, will multiply
as the use of those computer-assisted databases becomes
more prevalent. See, e. g., Brief for Internet Archive et al.
as Amici Curiae 2, 21, and n. 37 (describing nonprofit Project
Gutenberg). And the qualitative costs to education, learn-
ing, and research will multiply as our children become ever
more dependent for the content of their knowledge upon
computer-accessible databases—thereby condemning that
which is not so accessible, say, the cultural content of early
20th-century history, to a kind of intellectual purgatory from
which it will not easily emerge.

The majority finds my description of these permissions-
related harms overstated in light of Congress’ inclusion of a
statutory exemption, which, during the last 20 years of a
copyright term, exempts “facsimile or digital” reproduction
by a “library or archives” “for purposes of preservation,
scholarship, or research,” 17 U. S. C. § 108(h). Ante, at 220.
This exemption, however, applies only where the copy is
made for the special listed purposes; it simply permits a li-
brary (not any other subsequent users) to make “a copy” for
those purposes; it covers only “published” works not “subject
to normal commercial exploitation” and not obtainable, ap-
parently not even as a used copy, at a “reasonable price”;
and it insists that the library assure itself through “reason-
able investigation” that these conditions have been met.
§ 108(h). What database proprietor can rely on so limited
an exemption—particularly when the phrase “reasonable in-
vestigation” is so open-ended and particularly if the database
has commercial, as well as noncommercial, aspects?

The majority also invokes the “fair use” exception, and it
notes that copyright law itself is restricted to protection of
a work’s expression, not its substantive content. Ante, at
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219–220. Neither the exception nor the restriction, how-
ever, would necessarily help those who wish to obtain from
electronic databases material that is not there—say, teachers
wishing their students to see albums of Depression Era pho-
tographs, to read the recorded words of those who actually
lived under slavery, or to contrast, say, Gary Cooper’s heroic
portrayal of Sergeant York with filmed reality from the bat-
tlefield of Verdun. Such harm, and more, see supra, at 248–
252, will occur despite the 1998 Act’s exemptions and despite
the other “First Amendment safeguards” in which the ma-
jority places its trust, ante, at 219–220.

I should add that the Motion Picture Association of
America also finds my concerns overstated, at least with re-
spect to films, because the extension will sometimes make it
profitable to reissue old films, saving them from extinction.
Brief for Motion Picture Association of America, Inc., as
Amicus Curiae 14–24. Other film preservationists note,
however, that only a small minority of the many films, partic-
ularly silent films, from the 1920’s and 1930’s have been pre-
served. 1 Report of the Librarian of Congress, Film Pres-
ervation 1993, pp. 3–4 (Half of all pre-1950 feature films and
more than 80% of all such pre-1929 films have already been
lost); cf. Brief for Hal Roach Studios et al. as Amici
Curiae 18 (Out of 1,200 Twenties Era silent films still under
copyright, 63 are now available on digital video disc). They
seek to preserve the remainder. See, e. g., Brief for Internet
Archive et al. as Amici Curiae 22 (Nonprofit database digi-
tized 1,001 public-domain films, releasing them online with-
out charge); 1 Film Preservation 1993, supra, at 23 (report-
ing well over 200,000 titles held in public archives). And
they tell us that copyright extension will impede preserva-
tion by forbidding the reproduction of films within their own
or within other public collections. Brief for Hal Roach Stu-
dios et al. as Amici Curiae 10–21; see also Brief for Internet
Archive et al. as Amici Curiae 16–29; Brief for American
Association of Law Libraries et al. as Amici Curiae 26–27.
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Because this subsection concerns only costs, not counter-
vailing benefits, I shall simply note here that, with respect
to films as with respect to other works, extension does cause
substantial harm to efforts to preserve and to disseminate
works that were created long ago. And I shall turn to the
second half of the equation: Could Congress reasonably have
found that the extension’s toll-related and permissions-
related harms are justified by extension’s countervailing
preservationist incentives or in other ways?

C

What copyright-related benefits might justify the statute’s
extension of copyright protection? First, no one could rea-
sonably conclude that copyright’s traditional economic ra-
tionale applies here. The extension will not act as an eco-
nomic spur encouraging authors to create new works. See
Mazer, 347 U. S., at 219 (The “economic philosophy” of the
Copyright Clause is to “advance public welfare” by “encour-
ag[ing] individual effort” through “personal gain”); see also
ante, at 212, n. 18 (“[C]opyright law serves public ends by
providing individuals with an incentive to pursue private
ones”). No potential author can reasonably believe that he
has more than a tiny chance of writing a classic that will
survive commercially long enough for the copyright exten-
sion to matter. After all, if, after 55 to 75 years, only 2% of
all copyrights retain commercial value, the percentage sur-
viving after 75 years or more (a typical pre-extension copy-
right term)—must be far smaller. See supra, at 248; CRS Re-
port 7 (estimating that, even after copyright renewal, about
3.8% of copyrighted books go out of print each year). And
any remaining monetary incentive is diminished dramatically
by the fact that the relevant royalties will not arrive until
75 years or more into the future, when, not the author, but
distant heirs, or shareholders in a successor corporation, will
receive them. Using assumptions about the time value of
money provided us by a group of economists (including five
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Nobel prize winners), Brief for George A. Akerlof et al. as
Amici Curiae 5–7, it seems fair to say that, for example, a
1% likelihood of earning $100 annually for 20 years, starting
75 years into the future, is worth less than seven cents today.
See id., App. 3a; see also CRS Report 5. See generally Ap-
pendix, Part A, infra.

What potential Shakespeare, Wharton, or Hemingway
would be moved by such a sum? What monetarily moti-
vated Melville would not realize that he could do better for
his grandchildren by putting a few dollars into an interest-
bearing bank account? The Court itself finds no evidence
to the contrary. It refers to testimony before Congress
(1) that the copyright system’s incentives encourage cre-
ation, and (2) (referring to Noah Webster) that income
earned from one work can help support an artist who “ ‘con-
tinue[s] to create.’ ” Ante, at 208, n. 15. But the first of
these amounts to no more than a set of undeniably true prop-
ositions about the value of incentives in general. And the
applicability of the second to this Act is mysterious. How
will extension help today’s Noah Webster create new works
50 years after his death? Or is that hypothetical Webster
supposed to support himself with the extension’s present dis-
counted value, i. e., a few pennies? Or (to change the meta-
phor) is the argument that Dumas fils would have written
more books had Dumas père’s Three Musketeers earned
more royalties?

Regardless, even if this cited testimony were meant more
specifically to tell Congress that somehow, somewhere, some
potential author might be moved by the thought of great-
grandchildren receiving copyright royalties a century hence,
so might some potential author also be moved by the thought
of royalties being paid for two centuries, five centuries, 1,000
years, “ ’til the End of Time.” And from a rational economic
perspective the time difference among these periods makes
no real difference. The present extension will produce a
copyright period of protection that, even under conservative
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assumptions, is worth more than 99.8% of protection in per-
petuity (more than 99.99% for a songwriter like Irving Ber-
lin and a song like Alexander’s Ragtime Band). See Appen-
dix, Part A, infra. The lack of a practically meaningful
distinction from an author’s ex ante perspective between
(a) the statute’s extended terms and (b) an infinite term
makes this latest extension difficult to square with the Con-
stitution’s insistence on “limited Times.” Cf. Tr. of Oral
Arg. 34 (Solicitor General’s related concession).

I am not certain why the Court considers it relevant in this
respect that “[n]othing . . . warrants construction of the [1998
Act’s] 20-year term extension as a congressional attempt to
evade or override the ‘limited Times’ constraint.” Ante,
at 209. Of course Congress did not intend to act unconstitu-
tionally. But it may have sought to test the Constitution’s
limits. After all, the statute was named after a Member of
Congress, who, the legislative history records, “wanted the
term of copyright protection to last forever.” 144 Cong.
Rec. H9952 (daily ed. Oct. 7, 1998) (statement of Rep. Mary
Bono). See also Copyright Term, Film Labeling, and Film
Preservation Legislation: Hearings on H. R. 989 et al. before
the Subcommittee on Courts and Intellectual Property of the
House Judiciary Committee, 104th Cong., 1st Sess., 94 (1995)
(hereinafter House Hearings) (statement of Rep. Sonny
Bono) (questioning why copyrights should ever expire); ibid.
(statement of Rep. Berman) (“I guess we could . . . just make
a permanent moratorium on the expiration of copyrights”);
id., at 230 (statement of Rep. Hoke) (“Why 70 years? Why
not forever? Why not 150 years?”); cf. ibid. (statement of
the Register of Copyrights) (In Copyright Office proceed-
ings, “[t]he Songwriters Guild suggested a perpetual term”);
id., at 234 (statement of Quincy Jones) (“I’m particularly fas-
cinated with Representative Hoke’s statement. . . . [W]hy not
forever?”); id., at 277 (statement of Quincy Jones) (“If we can
start with 70, add 20, it would be a good start”). And the
statute ended up creating a term so long that (were the vest-
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ing of 19th-century real property at issue) it would typically
violate the traditional rule against perpetuities. See 10 R.
Powell, Real Property §§ 71.02[2]–[3], p. 71–11 (M. Wolf ed.
2002) (traditional rule that estate must vest, if at all, within
lives in being plus 21 years); cf. id., § 71.03, at 71–15 (modern
statutory perpetuity term of 90 years, 5 years shorter than
95-year copyright terms).

In any event, the incentive-related numbers are far too
small for Congress to have concluded rationally, even with
respect to new works, that the extension’s economic-
incentive effect could justify the serious expression-related
harms earlier described. See Part II–B, supra. And, of
course, in respect to works already created—the source of
many of the harms previously described—the statute creates
no economic incentive at all. See ante, at 226–227 (Ste-
vens, J., dissenting).

Second, the Court relies heavily for justification upon in-
ternational uniformity of terms. Ante, at 196, 205–206. Al-
though it can be helpful to look to international norms and
legal experience in understanding American law, cf. Printz
v. United States, 521 U. S. 898, 977 (1997) (Breyer, J., dis-
senting), in this case the justification based upon foreign
rules is surprisingly weak. Those who claim that significant
copyright-related benefits flow from greater international
uniformity of terms point to the fact that the nations of the
European Union have adopted a system of copyright terms
uniform among themselves. And the extension before this
Court implements a term of life plus 70 years that appears
to conform with the European standard. But how does
“uniformity” help to justify this statute?

Despite appearances, the statute does not create a uniform
American-European term with respect to the lion’s share of
the economically significant works that it affects—all works
made “for hire” and all existing works created prior to 1978.
See Appendix, Part B, infra. With respect to those works
the American statute produces an extended term of 95 years
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while comparable European rights in “for hire” works last
for periods that vary from 50 years to 70 years to life plus
70 years. Compare 17 U. S. C. §§ 302(c), 304(a)–(b), with
Council Directive 93/98/EEC of 29 October 1993 Harmonizing
the Term of Protection of Copyright and Certain Related
Rights, Arts. 1–3, 1993 Official J. Eur. Coms. (L 290), pp. 11–12
(hereinafter EU Council Directive 93/98). Neither does the
statute create uniformity with respect to anonymous or pseud-
onymous works. Compare 17 U. S. C. §§ 302(c), 304(a)–(b),
with EU Council Directive 93/98, Art. 1, p. 11.

The statute does produce uniformity with respect to copy-
rights in new, post-1977 works attributed to natural persons.
Compare 17 U. S. C. § 302(a) with EU Council Directive 93/
98, Art. 1(1), p. 11. But these works constitute only a subset
(likely a minority) of works that retain commercial value
after 75 years. See Appendix, Part B, infra. And the fact
that uniformity comes so late, if at all, means that bringing
American law into conformity with this particular aspect of
European law will neither encourage creation nor benefit the
long-dead author in any other important way.

What benefit, then, might this partial future uniformity
achieve? The majority refers to “greater incentive for
American and other authors to create and disseminate their
work in the United States,” and cites a law review article
suggesting a need to “ ‘avoid competitive disadvantages.’ ”
Ante, at 206. The Solicitor General elaborates on this
theme, postulating that because uncorrected disuniformity
would permit Europe, not the United States, to hold out the
prospect of protection lasting for “life plus 70 years” (instead
of “life plus 50 years”), a potential author might decide to
publish initially in Europe, delaying American publication.
Brief for Respondent 38. And the statute, by creating a uni-
formly longer term, corrects for the disincentive that this
disuniformity might otherwise produce.

That disincentive, however, could not possibly bring about
serious harm of the sort that the Court, the Solicitor Gen-
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eral, or the law review author fears. For one thing, it is
unclear just who will be hurt and how, should American pub-
lication come second—for the Berne Convention still offers
full protection as long as a second publication is delayed by
30 days. See Berne Conv. Arts. 3(4), 5(4). For another,
few, if any, potential authors would turn a “where to publish”
decision upon this particular difference in the length of the
copyright term. As we have seen, the present commercial
value of any such difference amounts at most to comparative
pennies. See supra, at 254–256. And a commercial deci-
sion that turned upon such a difference would have had to
have rested previously upon a knife edge so fine as to be
invisible. A rational legislature could not give major weight
to an invisible, likely nonexistent incentive-related effect.

But if there is no incentive-related benefit, what is the ben-
efit of the future uniformity that the statute only partially
achieves? Unlike the Copyright Act of 1976, this statute
does not constitute part of an American effort to conform to
an important international treaty like the Berne Convention.
See H. R. Rep. No. 94–1476, pp. 135–136 (1976) (The 1976
Act’s life-plus-50 term was “required for adherence to the
Berne Convention”); S. Rep. No. 94–473, p. 118 (1975) (same).
Nor does European acceptance of the longer term seem to
reflect more than special European institutional considera-
tions, i. e., the needs of, and the international politics sur-
rounding, the development of the European Union. House
Hearings 230 (statement of the Register of Copyrights); id.,
at 396–398 (statement of J. Reichman). European and
American copyright law have long coexisted despite impor-
tant differences, including Europe’s traditional respect for
authors’ “moral rights” and the absence in Europe of con-
stitutional restraints that restrict copyrights to “limited
Times.” See, e. g., Kwall, Copyright and the Moral Right:
Is an American Marriage Possible? 38 Vand. L. Rev. 1–3
(1985) (moral rights); House Hearings 187 (testimony of the
Register of Copyrights) (“limited [T]imes”).



537US2 Unit: $U15 [04-22-04 17:52:23] PAGES PGT: OPIN

260 ELDRED v. ASHCROFT

Breyer, J., dissenting

In sum, the partial, future uniformity that the 1998 Act
promises cannot reasonably be said to justify extension of
the copyright term for new works. And concerns with uni-
formity cannot possibly justify the extension of the new term
to older works, for the statute there creates no uniformity
at all.

Third, several publishers and filmmakers argue that the
statute provides incentives to those who act as publishers to
republish and to redistribute older copyrighted works. This
claim cannot justify this statute, however, because the ra-
tionale is inconsistent with the basic purpose of the Copy-
right Clause—as understood by the Framers and by this
Court. The Clause assumes an initial grant of monopoly, de-
signed primarily to encourage creation, followed by termina-
tion of the monopoly grant in order to promote dissemination
of already-created works. It assumes that it is the disap-
pearance of the monopoly grant, not its perpetuation, that
will, on balance, promote the dissemination of works already
in existence. This view of the Clause does not deny the em-
pirical possibility that grant of a copyright monopoly to the
heirs or successors of a long-dead author could on occasion
help publishers resurrect the work, say, of a long-lost Shake-
speare. But it does deny Congress the Copyright Clause
power to base its actions primarily upon that empirical possi-
bility—lest copyright grants become perpetual, lest on bal-
ance they restrict dissemination, lest too often they seek to
bestow benefits that are solely retroactive.

This view of the Clause finds strong support in the writ-
ings of Madison, in the antimonopoly environment in which
the Framers wrote the Clause, and in the history of the
Clause’s English antecedent, the Statute of Anne—a statute
which sought to break up a publishers’ monopoly by offering,
as an alternative, an author’s monopoly of limited duration.
See Patterson, Understanding the Copyright Clause, 47
J. Copyright Soc. 365, 379 (2000) (Statute of Anne); L. Pat-
terson, Copyright in Historical Perspective 144–147 (1968)
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(same); Madison on Monopolies 756–757; Papers of Thomas
Jefferson 442–443; The Constitutional Convention and the
Formation of the Union 334, 338 (W. Solberg 2d ed. 1990);
see also supra, at 246–247.

This view finds virtually conclusive support in the Court’s
own precedents. See Sony, 464 U. S., at 429 (The Copyright
Clause is “intended . . . to allow the public access . . . after
the limited period of exclusive control”); Stewart, 495 U. S.,
at 228 (The copyright term is limited to avoid “permanently
depriv[ing]” the public of “the fruits of an artist’s labors”);
see also supra, at 245–246.

This view also finds textual support in the Copyright
Clause’s word “limited.” Cf. J. Story, Commentaries on the
Constitution § 558, p. 402 (R. Rotunda & J. Nowak eds. 1987)
(The Copyright Clause benefits the public in part because it
“admit[s] the people at large, after a short interval, to the
full possession and enjoyment of all writings . . . without
restraint” (emphasis added)). It finds added textual support
in the word “Authors,” which is difficult to reconcile with a
rationale that rests entirely upon incentives given to publish-
ers perhaps long after the death of the work’s creator.
Cf. Feist Publications, Inc. v. Rural Telephone Service Co.,
499 U. S. 340, 346–347 (1991).

It finds empirical support in sources that underscore the
wisdom of the Framers’ judgment. See CRS Report 3
(“[N]ew, cheaper editions can be expected when works come
out of copyright”); see also Part II–B, supra. And it draws
logical support from the endlessly self-perpetuating nature
of the publishers’ claim and the difficulty of finding any kind
of logical stopping place were this Court to accept such a
uniquely publisher-related rationale. (Would it justify con-
tinuing to extend copyrights indefinitely, say, for those
granted to F. Scott Fitzgerald or his lesser known contempo-
raries? Would it not, in principle, justify continued protec-
tion of the works of Shakespeare, Melville, Mozart, or per-
haps Salieri, Mozart’s currently less popular contemporary?
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Could it justify yet further extension of the copyright on the
song Happy Birthday to You (melody first published in 1893,
song copyrighted after litigation in 1935), still in effect and
currently owned by a subsidiary of AOL Time Warner? See
Profitable “Happy Birthday,” Times of London, Aug. 5,
2000, p. 6.)

Given this support, it is difficult to accept the conflicting
rationale that the publishers advance, namely, that exten-
sion, rather than limitation, of the grant will, by rewarding
publishers with a form of monopoly, promote, rather than
retard, the dissemination of works already in existence. In-
deed, given these considerations, this rationale seems con-
stitutionally perverse—unable, constitutionally speaking, to
justify the blanket extension here at issue. Cf. ante, at 239–
240 (Stevens, J., dissenting).

Fourth, the statute’s legislative history suggests another
possible justification. That history refers frequently to the
financial assistance the statute will bring the entertainment
industry, particularly through the promotion of exports.
See, e. g., S. Rep. No. 104–315, p. 3 (1996) (“The purpose of
the bill is to ensure adequate copyright protection for Ameri-
can works in foreign nations and the continued economic ben-
efits of a healthy surplus balance of trade”); 144 Cong. Rec.,
at H9951 (statement of Rep. Foley) (noting “the importance
of this issue to America’s creative community,” “[w]hether it
is Sony, BMI, Disney,” or other companies). I recognize
that Congress has sometimes found that suppression of com-
petition will help Americans sell abroad—though it has si-
multaneously taken care to protect American buyers from
higher domestic prices. See, e. g., Webb-Pomerene Act (Ex-
port Trade), 40 Stat. 516, as amended, 15 U. S. C. §§ 61–65;
see also IA P. Areeda & H. Hovenkamp, Antitrust Law
¶ 251a, pp. 134–137 (2d ed. 2000) (criticizing export cartels).
In doing so, however, Congress has exercised its commerce,
not its copyright, power. I can find nothing in the Copy-
right Clause that would authorize Congress to enhance the
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copyright grant’s monopoly power, likely leading to higher
prices both at home and abroad, solely in order to produce
higher foreign earnings. That objective is not a copyright
objective. Nor, standing alone, is it related to any other ob-
jective more closely tied to the Clause itself. Neither can
higher corporate profits alone justify the grant’s enhance-
ment. The Clause seeks public, not private, benefits.

Finally, the Court mentions as possible justifications “de-
mographic, economic, and technological changes”—by which
the Court apparently means the facts that today people
communicate with the help of modern technology, live longer,
and have children at a later age. Ante, at 206–207, and n. 14.
The first fact seems to argue not for, but instead against,
extension. See Part II–B, supra. The second fact seems
already corrected for by the 1976 Act’s life-plus-50 term,
which automatically grows with lifespans. Cf. Department
of Health and Human Services, Centers for Disease Control
and Prevention, Deaths: Final Data for 2000 (2002) (Table 8)
(reporting a 4-year increase in expected lifespan between
1976 and 1998). And the third fact—that adults are having
children later in life—is a makeweight at best, providing no
explanation of why the 1976 Act’s term of 50 years after an
author’s death—a longer term than was available to authors
themselves for most of our Nation’s history—is an insuffi-
cient potential bequest. The weakness of these final ration-
ales simply underscores the conclusion that emerges from
consideration of earlier attempts at justification: There is no
legitimate, serious copyright-related justification for this
statute.

III

The Court is concerned that our holding in this case not
inhibit the broad decisionmaking leeway that the Copyright
Clause grants Congress. Ante, at 204–205, 208, 222. It is
concerned about the implications of today’s decision for the
Copyright Act of 1976—an Act that changed copyright’s
basic term from 56 years (assuming renewal) to life of the
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author plus 50 years, ante, at 194–195. Ante, at 222. It is
concerned about having to determine just how many years
of copyright is too many—a determination that it fears would
require it to find the “right” constitutional number, a task for
which the Court is not well suited. See ibid.; but cf. ante, at
210, n. 17.

I share the Court’s initial concern, about intrusion upon
the decisionmaking authority of Congress. See ante, at 205,
n. 10. But I do not believe it intrudes upon that authority
to find the statute unconstitutional on the basis of (1) a legal
analysis of the Copyright Clause’s objectives, see supra, at
245–248, 260–263; (2) the total implausibility of any incentive
effect, see supra, at 254–257; and (3) the statute’s apparent
failure to provide significant international uniformity, see
supra, at 257–260. Nor does it intrude upon congressional
authority to consider rationality in light of the expressive
values underlying the Copyright Clause, related as it is to the
First Amendment, and given the constitutional importance
of correctly drawing the relevant Clause/Amendment bound-
ary. Supra, at 243–245. We cannot avoid the need to exam-
ine the statute carefully by saying that “Congress has not al-
tered the traditional contours of copyright protection,” ante,
at 221, for the sentence points to the question, rather than the
answer. Nor should we avoid that examination here. That
degree of judicial vigilance—at the far outer boundaries of
the Clause—is warranted if we are to avoid the monopolies and
consequent restrictions of expression that the Clause, read
consistently with the First Amendment, seeks to preclude.
And that vigilance is all the more necessary in a new century
that will see intellectual property rights and the forms of
expression that underlie them play an ever more important
role in the Nation’s economy and the lives of its citizens.

I do not share the Court’s concern that my view of the
1998 Act could automatically doom the 1976 Act. Unlike the
present statute, the 1976 Act thoroughly revised copyright
law and enabled the United States to join the Berne Conven-
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tion—an international treaty that requires the 1976 Act’s
basic life-plus-50 term as a condition for substantive protec-
tions from a copyright’s very inception, Berne Conv. Art.
7(1). Consequently, the balance of copyright-related harms
and benefits there is far less one sided. The same is true of
the 1909 and 1831 Acts, which, in any event, provided for
maximum terms of 56 years or 42 years while requiring re-
newal after 28 years, with most copyrighted works falling
into the public domain after that 28-year period, well before
the putative maximum terms had elapsed. See ante, at 194;
Statistical History 956–957. Regardless, the law provides
means to protect those who have reasonably relied upon
prior copyright statutes. See Heckler v. Mathews, 465 U. S.
728, 746 (1984). And, in any event, we are not here consider-
ing, and we need not consider, the constitutionality of other
copyright statutes.

Neither do I share the Court’s aversion to line-drawing in
this case. Even if it is difficult to draw a single clear bright
line, the Court could easily decide (as I would decide) that
this particular statute simply goes too far. And such exam-
ples—of what goes too far—sometimes offer better constitu-
tional guidance than more absolute-sounding rules. In any
event, “this Court sits” in part to decide when a statute ex-
ceeds a constitutional boundary. See Panhandle Oil, 277
U. S., at 223 (Holmes, J., dissenting). In my view, “[t]ext,
history, and precedent,” ante, at 199, support both the need
to draw lines in general and the need to draw the line here
short of this statute. See supra, at 242–248, 260–263. But
see ante, at 199, n. 4.

Finally, the Court complains that I have not “restrained”
my argument or “train[ed my] fire, as petitioners do, on Con-
gress’ choice to place existing and future copyrights in par-
ity.” Ante, at 193, n. 1, and 199, n. 4. The reason that I
have not so limited my argument is my willingness to accept,
for purposes of this opinion, the Court’s understanding that,
for reasons of “[j]ustice, policy, and equity”—as well as es-
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tablished historical practice—it is not “categorically beyond
Congress’ authority” to “exten[d] the duration of existing
copyrights” to achieve such parity. Ante, at 204 (internal
quotation marks omitted). I have accepted this view, how-
ever, only for argument’s sake—putting to the side, for the
present, Justice Stevens’ persuasive arguments to the
contrary, ante, at 226–242 (dissenting opinion). And I make
this assumption only to emphasize the lack of rational justi-
fication for the present statute. A desire for “parity” be-
tween A (old copyrights) and B (new copyrights) cannot jus-
tify extending A when there is no rational justification for
extending B. At the very least (if I put aside my rationality
characterization), to ask B to support A here is like asking
Tom Thumb to support Paul Bunyan’s ox. Where the case
for extending new copyrights is itself so weak, what “jus-
tice,” what “policy,” what “equity” can warrant the tolls and
barriers that extension of existing copyrights imposes?

IV

This statute will cause serious expression-related harm.
It will likely restrict traditional dissemination of copyrighted
works. It will likely inhibit new forms of dissemination
through the use of new technology. It threatens to interfere
with efforts to preserve our Nation’s historical and cultural
heritage and efforts to use that heritage, say, to educate our
Nation’s children. It is easy to understand how the statute
might benefit the private financial interests of corporations
or heirs who own existing copyrights. But I cannot find any
constitutionally legitimate, copyright-related way in which
the statute will benefit the public. Indeed, in respect to
existing works, the serious public harm and the virtually
nonexistent public benefit could not be more clear.

I have set forth the analysis upon which I rest these judg-
ments. This analysis leads inexorably to the conclusion that
the statute cannot be understood rationally to advance a con-
stitutionally legitimate interest. The statute falls outside
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the scope of legislative power that the Copyright Clause,
read in light of the First Amendment, grants to Congress.
I would hold the statute unconstitutional.

I respectfully dissent.

APPENDIX TO OPINION OF BREYER, J.

A

The text’s estimates of the economic value of 1998 Act
copyrights relative to the economic value of a perpetual
copyright, supra, at 255–256, as well as the incremental
value of a 20-year extension of a 75-year term, supra, at 254–
255, rest upon the conservative future value and discount
rate assumptions set forth in the brief of economist amici.
Brief for George A. Akerlof et al. as Amici Curiae 5–7.
Under these assumptions, if an author expects to live 30
years after writing a book, the copyright extension (by in-
creasing the copyright term from “life of the author plus 50
years” to “life of the author plus 70 years”) increases the
author’s expected income from that book—i. e., the economic
incentive to write—by no more than about 0.33%. Id., at 6.

The text assumes that the extension creates a term of 95
years (the term corresponding to works made for hire and
for all existing pre-1978 copyrights). Under the economists’
conservative assumptions, the value of a 95-year copyright
is slightly more than 99.8% of the value of a perpetual copy-
right. See also Tr. of Oral Arg. 50 (Petitioners’ statement
of the 99.8% figure). If a “life plus 70” term applies, and if
an author lives 78 years after creation of a work (as with
Irving Berlin and Alexander’s Ragtime Band), the same as-
sumptions yield a figure of 99.996%.

The most unrealistically conservative aspect of these as-
sumptions, i. e., the aspect most unrealistically favorable to
the majority, is the assumption of a constant future income
stream. In fact, as noted in the text, supra, at 248, uncon-
tested data indicate that no author could rationally expect
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that a stream of copyright royalties will be constant forever.
Indeed, only about 2% of copyrights can be expected to re-
tain commercial value at the end of 55 to 75 years. Ibid.
Thus, in the overwhelming majority of cases, the ultimate
value of the extension to copyright holders will be zero, and
the economic difference between the extended copyright and
a perpetual copyright will be zero.

Nonetheless, there remains a small 2% or so chance that a
given work will remain profitable. The CRS Report sug-
gests a way to take account of both that likelihood and the
related “decay” in a work’s commercial viability: Find the
annual decay rate that corresponds to the percentage of
works that become commercially unavailable in any given
year, and then discount the revenue for each successive year
accordingly. See CRS Report 7. Following this approach,
if one estimates, conservatively, that a full 2% of all works
survives at the end of 75 years, the corresponding annual
decay rate is about 5%. I instead (and again conservatively)
use the 3.8% decay rate the CRS has applied in the case of
books whose copyrights were renewed between 1950 and
1970. Ibid. Using this 3.8% decay rate and the economist
amici’s proposed 7% discount rate, the value of a 95-year
copyright is more realistically estimated not as 99.8%, but as
99.996% of the value of a perpetual copyright. The compa-
rable “Irving Berlin” figure is 99.99999%. (With a 5% decay
rate, the figures are 99.999% and 99.999998%, respectively.)
Even these figures seem likely to be underestimates in the
sense that they assume that, if a work is still commercially
available, it earns as much as it did in a year shortly after
its creation.

B

Conclusions regarding the economic significance of “works
made for hire” are judgmental because statistical informa-
tion about the ratio of “for hire” works to all works is scarce.
Cf. Community for Creative Non-Violence v. Reid, 490 U. S.
730, 737–738, n. 4 (1989). But we know that, as of 1955,
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copyrights on “for hire” works accounted for 40% of newly
registered copyrights. Varmer, Works Made for Hire and
on Commission, Study No. 13, in Copyright Law Revision
Studies Nos. 1–19, prepared for the Subcommittee on Pat-
ents, Trademarks, and Copyrights of the Senate Committee
on the Judiciary, 86th Cong., 2d Sess., 139, n. 49 (Comm. Print
1960). We also know that copyrights on works typically
made for hire—feature-length movies—were renewed, and
since the 1930’s apparently have remained commercially via-
ble, at a higher than average rate. CRS Report 13–14.
Further, we know that “harmonization” looks to benefit
United States exports, see, e. g., H. R. Rep. No. 105–452, p. 4
(1998), and that films and sound recordings account for the
dominant share of export revenues earned by new copy-
righted works of potential lasting commercial value (i. e.,
works other than computer software), S. Siwek, Copyright
Industries in the U. S. Economy: The 2002 Report 17. It
also appears generally accepted that, in these categories, “for
hire” works predominate. E. g., House Hearings 176 (testi-
mony of the Register of Copyrights) (“[A]udiovisual works
are generally works made for hire”). Taken together, these
circumstances support the conclusion in the text that the ex-
tension fails to create uniformity where it would appear to
be most important—pre-1978 copyrighted works nearing the
end of their pre-extension terms, and works made for hire.
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UNITED STATES v. JIMENEZ RECIO et al.

certiorari to the united states court of appeals for
the ninth circuit

No. 01–1184. Argued November 12, 2002—Decided January 21, 2003

Ninth Circuit precedent states that a conspiracy terminates when “ ‘there
is affirmative evidence of . . . defeat of the object of the conspiracy.’ ”
United States v. Cruz, 127 F. 3d 791, 795 (emphasis added). Here, police
stopped a truck carrying illegal drugs, seized the drugs, and, with the
help of the truck’s drivers, set up a sting. The drivers paged a contact
who said he would call someone to get the truck. Respondents Jimenez
Recio and Lopez-Meza appeared in a car, and the former drove away in
the truck, the latter in the car. After a jury convicted them of conspir-
ing to possess and to distribute unlawful drugs, the judge ordered a new
trial because, under Cruz, the jury could not convict respondents unless
it believed they had joined the conspiracy before the police seized the
drugs, and it had not been so instructed. The new jury convicted re-
spondents, who appealed. The Ninth Circuit reversed, holding that the
evidence presented at the second trial was insufficient to show that re-
spondents had joined the conspiracy before the drug seizure.

Held: A conspiracy does not automatically terminate simply because the
Government has defeated its object. Thus, the Ninth Circuit is incor-
rect in its view that a conspiracy ends through “defeat” when the Gov-
ernment intervenes, making the conspiracy’s goals impossible to
achieve, even if the conspirators do not know that the Government has
intervened and are totally unaware that the conspiracy is bound to fail.
First, the Ninth Circuit’s rule is inconsistent with basic conspiracy law.
The agreement to commit an unlawful act is “a distinct evil,” which
“may exist and be punished whether or not the substantive crime en-
sues.” Salinas v. United States, 522 U. S. 52, 65. The conspiracy
poses a “threat to the public” over and above the threat of the substan-
tive crime’s commission—both because the “[c]ombination in crime
makes more likely the commission of [other] crimes” and because it “de-
creases the probability that the individuals involved will depart from
their path of criminality.” E. g., Callanan v. United States, 364 U. S.
587, 593–594. Where police have frustrated a conspiracy’s specific ob-
jective but conspirators (unaware of that fact) have neither abandoned
the conspiracy nor withdrawn, these special conspiracy-related dangers
remain, as does the conspiracy’s essence—the agreement to commit the
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crime. Second, this Court’s view is that of almost all courts and com-
mentators but for the Ninth Circuit. No other Federal Court of Ap-
peals has adopted the Ninth Circuit’s rule, and three have explicitly
rejected it. The Cruz majority argued that the traditional rule threat-
ened “endless” potential liability. But the majority’s example illustrat-
ing that point—a sting in which police instructed an arrested conspira-
tor to call all of his acquaintances to come and help him, with the
Government obtaining convictions of those who did so—draws its per-
suasive force from the fact that it bears certain resemblances to entrap-
ment, which the law independently forbids. At the same time, the Cruz
rule would reach well beyond arguable police misbehavior, potentially
threatening the use of properly run law enforcement sting operations.
See Lewis v. United States, 385 U. S. 206, 208–209. Ninth Circuit prece-
dent, whereby the language “ ‘the defendant . . . defeated its purpose’ ”
in United States v. Krasn, 614 F. 2d 1229, 1236, was changed to
“a conspiracy is presumed to continue until there is . . . defeat of the
[conspiracy’s purpose]” in United States v. Bloch, 696 F. 2d 1213, 1215
(emphasis added), may help to explain the Cruz rule’s origin. But, since
the Ninth Circuit’s earlier cases nowhere give any reason for the critical
language change, they cannot help to justify it. Pp. 274–277.

258 F. 3d 1069, reversed and remanded.

Breyer, J., delivered the opinion of the Court, in which Rehnquist,
C. J., and O’Connor, Scalia, Kennedy, Souter, Thomas, and Gins-
burg, JJ., joined. Stevens, J., filed an opinion concurring in part and
dissenting in part, post, p. 278.

Deputy Solicitor General Dreeben argued the cause for
the United States. With him on the brief were Solicitor
General Olson, Assistant Attorney General Chertoff, James
A. Feldman, and Jonathan L. Marcus.

M. Karl Shurtliff argued the cause for respondents and
filed a brief for respondent Jimenez Recio. Thomas A. Sul-
livan filed a brief for respondent Lopez-Meza.*

*Jay Alan Sekulow, Stuart J. Roth, Colby M. May, Joel H. Thornton,
John P. Tuskey, and Shannon D. Woodruff filed a brief for the American
Center for Law and Justice et al. as amici curiae urging reversal.
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Justice Breyer delivered the opinion of the Court.
We here consider the validity of a Ninth Circuit rule that

a conspiracy ends automatically when the object of the con-
spiracy becomes impossible to achieve—when, for example,
the Government frustrates a drug conspiracy’s objective by
seizing the drugs that its members have agreed to distribute.
In our view, conspiracy law does not contain any such “auto-
matic termination” rule.

I

In United States v. Cruz, 127 F. 3d 791, 795 (CA9 1997),
the Ninth Circuit, following the language of an earlier case,
United States v. Castro, 972 F. 2d 1107, 1112 (CA9 1992),
wrote that a conspiracy terminates when “ ‘there is affirma-
tive evidence of abandonment, withdrawal, disavowal or de-
feat of the object of the conspiracy.’ ” (Emphasis added.)
It considered the conviction of an individual who, the Gov-
ernment had charged, joined a conspiracy (to distribute
drugs) after the Government had seized the drugs in ques-
tion. The Circuit found that the Government’s seizure of
the drugs guaranteed the “defeat” of the conspiracy’s objec-
tive, namely, drug distribution. The Circuit held that the
conspiracy had terminated with that “defeat,” i. e., when the
Government seized the drugs. Hence the individual, who
had joined the conspiracy after that point, could not be con-
victed as a conspiracy member.

In this case the lower courts applied the Cruz rule to simi-
lar facts: On November 18, 1997, police stopped a truck in
Nevada. They found, and seized, a large stash of illegal
drugs. With the help of the truck’s two drivers, they set
up a sting. The Government took the truck to the drivers’
destination, a mall in Idaho. The drivers paged a contact
and described the truck’s location. The contact said that he
would call someone to get the truck. And three hours later,
the two defendants, Francisco Jimenez Recio and Adrian
Lopez-Meza, appeared in a car. Jimenez Recio drove away
in the truck; Lopez-Meza drove the car away in a simi-
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lar direction. Police stopped both vehicles and arrested
both men.

A federal grand jury indicted Jimenez Recio, Lopez-Meza,
and the two original truck drivers, charging them with hav-
ing conspired, together and with others, to possess and to
distribute unlawful drugs. A jury convicted all four. But
the trial judge then decided that the jury instructions had
been erroneous in respect to Jimenez Recio and Lopez-Meza.
The judge noted that the Ninth Circuit, in Cruz, had held
that the Government could not prosecute drug conspiracy
defendants unless they had joined the conspiracy before the
Government seized the drugs. See Cruz, supra, at 795–796.
That holding, as applied here, meant that the jury could not
convict Jimenez Recio and Lopez-Meza unless the jury be-
lieved they had joined the conspiracy before the Nevada po-
lice stopped the truck and seized the drugs. The judge or-
dered a new trial where the jury would be instructed to that
effect. The new jury convicted the two men once again.

Jimenez Recio and Lopez-Meza appealed. They pointed
out that, given Cruz, the jury had to find that they had joined
the conspiracy before the Nevada stop, and they claimed that
the evidence was insufficient at both trials to warrant any
such jury finding. The Ninth Circuit panel, by a vote of 2
to 1, agreed. All three panel members accepted Cruz as
binding law. Two members concluded that the evidence
presented at the second trial was not sufficient to show that
the defendants had joined the conspiracy before the Nevada
drug seizure. One of the two wrote that the evidence at the
first trial was not sufficient either, a circumstance she be-
lieved independently warranted reversal. The third mem-
ber, dissenting, believed that the evidence at both trials ade-
quately demonstrated preseizure membership. He added
that he, like the other panel members, was bound by Cruz,
but he wrote that in his view Cruz was “totally inconsistent
with long established and appropriate principles of the law
of conspiracy,” and he urged the Circuit to overrule it en
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banc “at the earliest opportunity.” 258 F. 3d 1069, 1079, n. 2
(2001) (opinion of Gould, J.).

The Government sought certiorari. It noted that the
Ninth Circuit’s holding in this case was premised upon the
legal rule enunciated in Cruz. And it asked us to decide the
rule’s validity, i. e., to decide whether “a conspiracy ends as a
matter of law when the government frustrates its objective.”
Pet. for Cert. (I). We agreed to consider that question.

II

In Cruz, the Ninth Circuit held that a conspiracy continues
“ ‘until there is affirmative evidence of abandonment, with-
drawal, disavowal or defeat of the object of the conspiracy.’ ”
127 F. 3d, at 795 (quoting Castro, supra, at 1112). The criti-
cal portion of this statement is the last segment, that a con-
spiracy ends once there has been “ ‘defeat of [its] object.’ ”
The Circuit’s holdings make clear that the phrase means that
the conspiracy ends through “defeat” when the Government
intervenes, making the conspiracy’s goals impossible to
achieve, even if the conspirators do not know that the Gov-
ernment has intervened and are totally unaware that the
conspiracy is bound to fail. In our view, this statement of
the law is incorrect. A conspiracy does not automatically
terminate simply because the Government, unbeknownst to
some of the conspirators, has “defeat[ed]” the conspiracy’s
“object.”

Two basic considerations convince us that this is the
proper view of the law. First, the Ninth Circuit’s rule is
inconsistent with our own understanding of basic conspiracy
law. The Court has repeatedly said that the essence of a
conspiracy is “an agreement to commit an unlawful act.”
Iannelli v. United States, 420 U. S. 770, 777 (1975); see
United States v. Shabani, 513 U. S. 10, 16 (1994); Braverman
v. United States, 317 U. S. 49, 53 (1942). That agreement is
“a distinct evil,” which “may exist and be punished whether
or not the substantive crime ensues.” Salinas v. United
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States, 522 U. S. 52, 65 (1997). The conspiracy poses a
“threat to the public” over and above the threat of the com-
mission of the relevant substantive crime—both because the
“[c]ombination in crime makes more likely the commission of
[other] crimes” and because it “decreases the probability that
the individuals involved will depart from their path of crimi-
nality.” Callanan v. United States, 364 U. S. 587, 593–594
(1961); see also United States v. Rabinowich, 238 U. S. 78, 88
(1915) (conspiracy “sometimes quite outweigh[s], in injury to
the public, the mere commission of the contemplated crime”).
Where police have frustrated a conspiracy’s specific objec-
tive but conspirators (unaware of that fact) have neither
abandoned the conspiracy nor withdrawn, these special
conspiracy-related dangers remain. Cf. 2 W. LaFave &
A. Scott, Substantive Criminal Law § 6.5, p. 85 (1986) (“[i]m-
possibility” does not terminate conspiracy because “criminal
combinations are dangerous apart from the danger of attain-
ing the particular objective”). So too remains the essence of
the conspiracy—the agreement to commit the crime. That
being so, the Government’s defeat of the conspiracy’s objec-
tive will not necessarily and automatically terminate the
conspiracy.

Second, the view we endorse today is the view of almost
all courts and commentators but for the Ninth Circuit. No
other Federal Court of Appeals has adopted the Ninth Cir-
cuit’s rule. Three have explicitly rejected it. In United
States v. Wallace, 85 F. 3d 1063, 1068 (CA2 1996), for exam-
ple, the court said that the fact that a “conspiracy cannot
actually be realized because of facts unknown to the conspir-
ators is irrelevant.” See also United States v. Belardo-
Quiñones, 71 F. 3d 941, 944 (CA1 1995) (conspiracy exists
even if, unbeknownst to conspirators, crime is impossible to
commit); United States v. LaBudda, 882 F. 2d 244, 248 (CA7
1989) (defendants can be found guilty of conspiracy even if
conspiracy’s object “is unattainable from the very begin-
ning”). One treatise, after surveying lower court conspir-
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acy decisions, has concluded that “[i]mpossibility of success
is not a defense.” 2 LaFave & Scott, Substantive Criminal
Law § 6.5, at 85; see also id., § 6.5(b), at 90–93. And the
American Law Institute’s Model Penal Code § 5.03, p. 384
(1985), would find that a conspiracy “terminates when the
crime or crimes that are its object are committed” or when
the relevant “agreement . . . is abandoned.” It would not
find “impossibility” a basis for termination.

The Cruz majority argued that the more traditional termi-
nation rule threatened “endless” potential liability. To illus-
trate the point, the majority posited a sting in which police
instructed an arrested conspirator to go through the “tele-
phone directory . . . [and] call all of his acquaintances” to
come and help him, with the Government obtaining convic-
tions of those who did so. 127 F. 3d, at 795, n. 3. The prob-
lem with this example, however, is that, even though it is
not necessarily an example of entrapment itself, it draws its
persuasive force from the fact that it bears certain resem-
blances to entrapment. The law independently forbids con-
victions that rest upon entrapment. See Jacobson v. United
States, 503 U. S. 540, 548–549 (1992); Sorrells v. United
States, 287 U. S. 435, 442–445 (1932). And the example fails
to explain why a different branch of the law, conspiracy
law, should be modified to forbid entrapment-like behavior
that falls outside the bounds of current entrapment law.
Cf. United States v. Russell, 411 U. S. 423, 435 (1973) (“de-
fense of entrapment . . . not intended to give the federal
judiciary . . . veto” over disapproved “law enforcement prac-
tices”). At the same time, the Cruz rule would reach well
beyond arguable police misbehavior, potentially threatening
the use of properly run law enforcement sting operations.
See Lewis v. United States, 385 U. S. 206, 208–209 (1966)
(Government may “use decoys” and conceal agents’ identity);
see also M. Lyman, Criminal Investigation 484–485 (2d ed.
1999) (explaining the importance of undercover operations in
enforcing drug laws).
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In tracing the origins of the statement of conspiracy law
upon which the Cruz panel relied, we have found a 1982
Ninth Circuit case, United States v. Bloch, 696 F. 2d 1213, in
which the court, referring to an earlier case, United States
v. Krasn, 614 F. 2d 1229 (CA9 1980), changed the language
of the traditional conspiracy termination rule. Krasn said
that a conspiracy is “ ‘presumed to continue unless there is
affirmative evidence that the defendant abandoned, with-
drew from, or disavowed the conspiracy or defeated its pur-
pose.’ ” Id., at 1236 (emphasis added). The Bloch panel
changed the grammatical structure. It said that “a con-
spiracy is presumed to continue until there is . . . defeat of
the purposes of the conspiracy.” 696 F. 2d, at 1215 (em-
phasis added). Later Ninth Circuit cases apparently read
the change to mean that a conspiracy terminates, not only
when the defendant defeats its objective, but also when
someone else defeats that objective, perhaps the police. In
Castro, the panel followed Bloch. 972 F. 2d, at 1112. In
Cruz, the panel quoted Castro. 127 F. 3d, at 795. This his-
tory may help to explain the origin of the Cruz rule. But,
since the Circuit’s earlier cases nowhere give any reason for
the critical change of language, they cannot help to justify it.

III

We conclude that the Ninth Circuit’s conspiracy-
termination law holding set forth in Cruz is erroneous in the
manner discussed. We reverse the present judgment inso-
far as it relies upon that holding. Because Jimenez Recio
and Lopez-Meza have raised other arguments not here con-
sidered, we remand the case, specifying that the Court of
Appeals may consider those arguments, if they were prop-
erly raised.

The judgment of the Ninth Circuit is reversed, and the
case is remanded for further proceedings consistent with
this opinion.

It is so ordered.
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Justice Stevens, concurring in part and dissenting in
part.

In accordance with United States v. Cruz, 127 F. 3d 791,
795–796 (CA9 1997), the District Judge charged the jury with
the following instruction:

“A defendant may only be found guilty of the conspir-
acy charged in the indictment if he joined the conspiracy
at a time when it was possible to achieve the objective
of that conspiracy.” App. to Pet. for Cert. 75a–76a.

For the reasons stated in the Court’s opinion, that instruc-
tion was erroneous.

My reason for not joining the Court’s opinion without qual-
ification is procedural. The relevant Rule in effect at the
time of this trial provided: “No party may assign as error
any portion of the charge or omission therefrom unless that
party objects thereto before the jury retires to consider its
verdict, stating distinctly the matter to which that party ob-
jects and the grounds of the objection.” Fed. Rule Crim.
Proc. 30 (1988). The Government neither objected to the
erroneous instruction at trial, nor bothered to question the
validity of the Cruz decision on appeal to the Ninth Circuit.*
Although the Government did challenge Cruz in its petition
for rehearing en banc, in my judgment that challenge came
too late to preserve the question the Court decides today.

*Indeed, the Government embraced the flawed Cruz rule in its closing
argument to the jury:

“So, in summary, assuming that you find that this conspiracy simply
encompassed the one load, in order for each defendant to be found guilty,
what must be proved beyond a reasonable doubt? That there was a drug
conspiracy; number 2, it was limited to just the one load that was seized;
the defendant joined that conspiracy, became involved in the conspiracy;
the defendant joined or became involved before the narcotics were
seized . . . . If one of those elements is missing, you must acquit. That’s
the burden that’s placed on the United States, one that we willingly ac-
cept.” App. to Brief in Opposition 34a (emphases added).
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Cf. United States v. Williams, 504 U. S. 36, 56–60 (1992)
(Stevens, J., dissenting). The prosecutor, like the defend-
ant, should be required to turn square corners.
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MEYER v. HOLLEY et al.

certiorari to the united states court of appeals for
the ninth circuit

No. 01–1120. Argued December 3, 2002—Decided January 22, 2003

The Fair Housing Act forbids racial discrimination in respect to the sale
or rental of a dwelling. 42 U. S. C. §§ 3604(b), 3605(a). Respondent
Holleys, an interracial couple, tried to buy a house listed for sale by
Triad, a real estate corporation. A Triad salesman is alleged to have
prevented the Holleys from buying the house for racially discriminatory
reasons. After filing suit in federal court against the salesman and
Triad, the Holleys filed a separate suit against petitioner Meyer, Triad’s
president, sole shareholder, and licensed “officer/broker,” claiming that
he was vicariously liable in one or more of these capacities for the sales-
man’s unlawful actions. The District Court consolidated the lawsuits
and dismissed the claims against Meyer because (1) it considered them
vicarious liability assertions, and (2) it believed that the Fair Housing
Act did not impose personal vicarious liability upon a corporate officer
or a “designated officer/broker.” In reversing, the Ninth Circuit in ef-
fect held that the Act imposes strict liability principles beyond those
traditionally associated with agent/principal or employee/employer
relationships.

Held: The Act imposes liability without fault upon the employer in accord-
ance with traditional agency principles, i. e., it normally imposes vicari-
ous liability upon the corporation but not upon its officers or owners.
Pp. 285–292.

(a) Although the Act says nothing about vicarious liability, it is none-
theless well established that it provides for such liability. The Court
has assumed that, when Congress creates a tort action, it legislates
against a legal background of ordinary tort-related vicarious liability
rules and consequently intends its legislation to incorporate those rules.
Traditional vicarious liability rules ordinarily make principals or em-
ployers vicariously liable for the acts of their agents or employees in
the scope of their authority or employment. E. g., Burlington Indus-
tries, Inc. v. Ellerth, 524 U. S. 742, 756. Absent special circumstances,
it is the corporation, not its owner or officer, who is the principal or
employer subject to vicarious liability for the torts of its employees or
agents. The Ninth Circuit’s holding that the Act made corporate own-
ers and officers liable for an employee’s unlawful acts simply because
they controlled (or had the right to control) that employee’s actions is
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rejected. For one thing, Congress said nothing in the Act or in the
legislative history about extending vicarious liability in this manner.
And such silence, while permitting an inference that Congress intended
to apply ordinary background tort principles, cannot show that it in-
tended to apply an unusual modification of those rules. This Court has
applied unusually strict rules only where Congress has specified that
such was its intent. See, e. g., United States v. Dotterweich, 320 U. S.
277, 280–281. For another thing, the Department of Housing and
Urban Development (HUD), the agency primarily charged with the
Act’s implementation and administration, has specified that ordinary vi-
carious liability rules apply in this area, and the Court ordinarily defers
to an administering agency’s reasonable statutory interpretation, e. g.,
Chevron U. S. A. Inc. v. Natural Resources Defense Council, Inc., 467
U. S. 837, 842–845; Skidmore v. Swift & Co., 323 U. S. 134, 140. Finally,
no convincing argument supports the Ninth Circuit’s decision to apply
nontraditional vicarious liability principles. It erred in relying on lan-
guage in a then-applicable HUD regulation, which, taken as a whole,
says that ordinary, not unusual, liability rules apply. And the holdings
in cases from other Circuits that the Ninth Circuit cited do not support
the kind of nontraditional liability that it applied, nor does the language
of those cases provide a convincing rationale for the Ninth Circuit’s con-
clusions. Pp. 285–289.

(b) Nothing in the Act’s language or legislative history supports the
existence of a corporate owner’s or officer’s “nondelegable duty” not to
discriminate. Such a duty imposed on a principal would “go further”
than the vicarious liability principles discussed thus far to create liabil-
ity although the principal has done everything that could reasonably be
required of him, and irrespective of whether the agent was acting with
or without authority. In the absence of legal support, the Court cannot
conclude that Congress intended, through silence, to impose a special
duty of protection upon individual officers or owners of corporations—
who are not principals (or contracting parties) in respect to the corpora-
tion’s unlawfully acting employee. Neither does it help to characterize
the Act’s objective as an overriding societal priority. The complex
question of which one of two innocent people must suffer, and when,
should be answered in accordance with traditional principles of vicar-
ious liability—unless Congress has instructed the courts differently.
Pp. 289–291.

(c) The Court does not address respondents’ remaining contentions
because they were not considered by the Court of Appeals. The Ninth
Circuit remains free on remand to consider any such arguments that
were properly raised. Pp. 291–292.

258 F. 3d 1127, vacated and remanded.
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Breyer, J., delivered the opinion for a unanimous Court.

Douglas G. Benedon argued the cause for petitioner.
With him on the briefs was Gerald M. Serlin.

Robert G. Schwemm argued the cause for respondents.
With him on the brief were Elizabeth Brancart, Christopher
Brancart, and Greg Alexanian.

Malcolm L. Stewart argued the cause for the United
States as amicus curiae urging affirmance. With him on
the brief were Solicitor General Olson, Assistant Attor-
ney General Boyd, Deputy Solicitor General Clement, and
David K. Flynn.*

Justice Breyer delivered the opinion of the Court.

The Fair Housing Act forbids racial discrimination in
respect to the sale or rental of a dwelling. 82 Stat. 81,
42 U. S. C. §§ 3604(b), 3605(a). The question before us is
whether the Act imposes personal liability without fault
upon an officer or owner of a residential real estate corpora-
tion for the unlawful activity of the corporation’s employee
or agent. We conclude that the Act imposes liability with-
out fault upon the employer in accordance with traditional
agency principles, i. e., it normally imposes vicarious liability
upon the corporation but not upon its officers or owners.

I

For purposes of this decision we simplify the background
facts as follows: Respondents Emma Mary Ellen Holley and

*Briefs of amici curiae urging reversal were filed for the California
Association of Realtors by June Babiracki Barlow and Neil Kalin; for the
National Association of Home Builders by Christopher G. Senior; and for
the National Association of Realtors by Laurene K. Janik and Ralph W.
Holmen.

Briefs of amici curiae urging affirmance were filed for the International
Association of Official Human Rights Agencies by Bruce V. Spiva and
Jessie K. Liu; and for the National Fair Housing Alliance et al. by John
P. Relman, Meera Trehan, and Virginia A. Seitz.
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David Holley, an interracial couple, tried to buy a house in
Twenty-Nine Palms, California. A real estate corporation,
Triad, Inc., had listed the house for sale. Grove Crank, a
Triad salesman, is alleged to have prevented the Holleys
from obtaining the house—and for racially discriminatory
reasons.

The Holleys brought a lawsuit in federal court against
Crank and Triad. They claimed, among other things, that
both were responsible for a fair housing law violation. The
Holleys later filed a separate suit against David Meyer,
the petitioner here. Meyer, they said, was Triad’s presi-
dent, Triad’s sole shareholder, and Triad’s licensed “officer/
broker,” see Cal. Code Regs., tit. 10, § 2740 (1996) (formerly
Cal. Admin. Code, tit. 10, § 2740) (requiring that a corpora-
tion, in order to engage in acts for which a real estate license
is required, designate one of its officers to act as the licensed
broker); Cal. Bus. & Prof. Code Ann. §§ 10158, 10159, 10211
(West 1987). They claimed that Meyer was vicariously lia-
ble in one or more of these capacities for Crank’s unlawful
actions.

The District Court consolidated the two lawsuits. It dis-
missed all claims other than the Fair Housing Act claim
on statute of limitations grounds. It dismissed the claims
against Meyer in his capacity as officer of Triad because (1) it
considered those claims as assertions of vicarious liability,
and (2) it believed that the Fair Housing Act did not impose
personal vicarious liability upon a corporate officer. The
District Court stated that “any liability against Meyer as an
officer of Triad would only attach to Triad,” the corporation.
App. 31. The court added that the Holleys had “not urged
theories that could justify reaching Meyer individually.”
Ibid. It later went on to dismiss for similar reasons claims
of vicarious liability against Meyer in his capacity as the
“designated officer/ broker” in respect to Triad’s real estate
license. Id., at 52–55.
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The District Court certified its judgment as final to permit
the Holleys to appeal its vicarious liability determinations.
See Fed. Rule Civ. Proc. 54(b). The Ninth Circuit reversed
those determinations. 258 F. 3d 1127 (2001). The Court of
Appeals recognized that “under general principles of tort
law corporate shareholders and officers usually are not held
vicariously liable for an employee’s action,” but, in its view,
“the criteria for the Fair Housing Act” are “different.” Id.,
at 1129. That Act, it said, “specified” liability “for those who
direct or control or have the right to direct or control the
conduct of another”—even if they were not at all involved
in the discrimination itself and even in the absence of any
traditional agent/principal or employee/employer relation-
ship, id., at 1129, 1131. Meyer, in his capacity as Triad’s
sole owner, had “the authority to control the acts” of a Triad
salesperson. Id., at 1133. Meyer, in his capacity as Triad’s
officer, “did direct or control, or had the right to direct or
control, the conduct” of a Triad salesperson. Ibid. And
even if Meyer neither participated in nor authorized the dis-
crimination in question, that “control” or “authority to con-
trol” is “enough . . . to hold Meyer personally liable.” Ibid.
The Ninth Circuit added that, for similar reasons, Meyer,
in his capacity as Triad’s license-related officer/ broker, was
vicariously liable for Crank’s discriminatory activity. Id.,
at 1134–1135.

Meyer sought certiorari. We granted his petition, 535
U. S. 1077 (2002), to review the Ninth Circuit’s holding that
the Fair Housing Act imposes principles of strict liability
beyond those traditionally associated with agent/principal
or employee/employer relationships. We agreed to decide
whether “the criteria under the Fair Housing Act . . . are
different, so that owners and officers of corporations” are
automatically and “absolutely liable for an employee’s or
agent’s violation of the Act”—even if they did not direct or
authorize, and were otherwise not involved in, the unlawful
discriminatory acts. Pet. for Cert. i.
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II

The Fair Housing Act itself focuses on prohibited acts. In
relevant part the Act forbids “any person or other entity
whose business includes engaging in residential real estate-
related transactions to discriminate,” for example, because
of “race.” 42 U. S. C. § 3605(a). It adds that “[p]erson”
includes, for example, individuals, corporations, partner-
ships, associations, labor unions, and other organizations.
§ 3602(d). It says nothing about vicarious liability.

Nonetheless, it is well established that the Act provides
for vicarious liability. This Court has noted that an action
brought for compensation by a victim of housing discrimina-
tion is, in effect, a tort action. See Curtis v. Loether, 415
U. S. 189, 195–196 (1974). And the Court has assumed that,
when Congress creates a tort action, it legislates against a
legal background of ordinary tort-related vicarious liability
rules and consequently intends its legislation to incorporate
those rules. Monterey v. Del Monte Dunes at Monterey,
Ltd., 526 U. S. 687, 709 (1999) (listing this Court’s precedents
that interpret Rev. Stat. § 1979, 42 U. S. C. § 1983, in which
Congress created “a species of tort liability,” “in light of the
background of tort liability” (internal quotation marks omit-
ted)). Cf. Astoria Fed. Sav. & Loan Assn. v. Solimino, 501
U. S. 104, 108 (1991) (“Congress is understood to legislate
against a background of common-law . . . principles”); United
States v. Texas, 507 U. S. 529, 534 (1993) (“In order to abro-
gate a common-law principle, the statute must ‘speak di-
rectly’ to the question addressed by the common law”).

It is well established that traditional vicarious liability
rules ordinarily make principals or employers vicariously lia-
ble for acts of their agents or employees in the scope of their
authority or employment. Burlington Industries, Inc. v.
Ellerth, 524 U. S. 742, 756 (1998) (“An employer may be liable
for both negligent and intentional torts committed by an em-
ployee within the scope of his or her employment”); New Or-
leans, M., & C. R. Co. v. Hanning, 15 Wall. 649, 657 (1873)
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(“The principal is liable for the acts and negligence of the
agent in the course of his employment, although he did not
authorize or did not know of the acts complained of”); see
Rosenthal & Co. v. Commodity Futures Trading Comm’n,
802 F. 2d 963, 967 (CA7 1986) (“ ‘respondeat superior’ . . . is
a doctrine about employers . . . and other principals”); Re-
statement (Second) of Agency § 219(1) (1957) (Restatement).
And in the absence of special circumstances it is the cor-
poration, not its owner or officer, who is the principal or
employer, and thus subject to vicarious liability for torts
committed by its employees or agents. 3A W. Fletcher,
Cyclopedia of the Law of Private Corporations § 1137,
pp. 300–301 (rev. ed. 1991–1994); 10 id., § 4877 (rev. ed. 1997–
2001). The Restatement § 1 specifies that the relevant
principal/agency relationship demands not only control (or
the right to direct or control) but also “the manifestation of
consent by one person to another that the other shall act on
his behalf . . . , and consent by the other so to act.” (Empha-
sis added.) A corporate employee typically acts on behalf
of the corporation, not its owner or officer.

The Ninth Circuit held that the Fair Housing Act imposed
more extensive vicarious liability—that the Act went well
beyond traditional principles. The Court of Appeals held
that the Act made corporate owners and officers liable for
the unlawful acts of a corporate employee simply on the basis
that the owner or officer controlled (or had the right to con-
trol) the actions of that employee. We do not agree with
the Ninth Circuit that the Act extended traditional vicarious
liability rules in this way.

For one thing, Congress said nothing in the statute or in
the legislative history about extending vicarious liability in
this manner. And Congress’ silence, while permitting an
inference that Congress intended to apply ordinary back-
ground tort principles, cannot show that it intended to apply
an unusual modification of those rules.
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Where Congress, in other civil rights statutes, has not ex-
pressed a contrary intent, the Court has drawn the inference
that it intended ordinary rules to apply. See, e. g., Burling-
ton Industries, Inc., supra, at 754–755 (deciding an employ-
er’s vicarious liability under Title VII based on traditional
agency principles); Meritor Savings Bank, FSB v. Vinson,
477 U. S. 57, 72 (1986) (“Congress wanted courts to look to
agency principles for guidance”).

This Court has applied unusually strict rules only where
Congress has specified that such was its intent. See, e. g.,
United States v. Dotterweich, 320 U. S. 277, 280–281 (1943)
(Congress intended that a corporate officer or employee
“standing in responsible relation” could be held liable in that
capacity for a corporation’s violations of the Federal Food,
Drug, and Cosmetic Act of 1938, 52 Stat. 1040, 21 U. S. C.
§§ 301–392); United States v. Park, 421 U. S. 658, 673 (1975)
(discussing, with respect to the Federal Food, Drug, and Cos-
metic Act, congressional intent to impose a duty on “respon-
sible corporate agents”); United States v. Wise, 370 U. S. 405,
411–414 (1962) (discussing 38 Stat. 736, currently 15 U. S. C.
§ 24, which provides: “[W]henever a corporation shall violate
any of the . . . antitrust laws, such violation shall be deemed
to be also that of the individual directors, officers, or agents
of such corporation who shall have authorized, ordered, or
done any of the acts constituting in whole or in part such
violation”); see also 46 U. S. C. § 12507(d) (“If a person, not
an individual, is involved in a violation [relating to a vessel
identification system], the president or chief executive of the
person also is subject to any penalty provided under this
section”).

For another thing, the Department of Housing and Urban
Development (HUD), the federal agency primarily charged
with the implementation and administration of the statute,
42 U. S. C. § 3608, has specified that ordinary vicarious liabil-
ity rules apply in this area. And we ordinarily defer to an
administering agency’s reasonable interpretation of a stat-



537US2 Unit: $U17 [04-14-04 20:18:52] PAGES PGT: OPIN

288 MEYER v. HOLLEY

Opinion of the Court

ute. Chevron U. S. A. Inc. v. Natural Resources Defense
Council, Inc., 467 U. S. 837, 842–845 (1984); Skidmore v.
Swift & Co., 323 U. S. 134, 140 (1944).

A HUD regulation applicable during the relevant time pe-
riods for this suit provided that analogous administrative
complaints alleging Fair Housing Act violations may be filed

“against any person who directs or controls, or has the
right to direct or control, the conduct of another per-
son with respect to any aspect of the sale . . . of
dwellings . . . if that other person, acting within the
scope of his or her authority as employee or agent of the
directing or controlling person . . . has engaged . . . in
a discriminatory housing practice.” 24 CFR § 103.20(b)
(1999) (repealed) (emphasis added).

See Gladstone, Realtors v. Village of Bellwood, 441 U. S. 91,
107 (1979) (treating administrative actions under 42 U. S. C.
§ 3610 and civil actions under § 3613 as alternative, but paral-
lel, proceedings).

When it adopted the similar predecessor to this regulation
(then codified at 24 CFR § 105.13, see 53 Fed. Reg. 24185
(1988)), HUD explained that it intended to permit a “re-
spondent” (defined at 42 U. S. C. § 3602) to raise in an admin-
istrative proceeding any defense “that could be raised in
court.” 53 Fed. Reg., at 24185. It added that the under-
scored phrase was designed to make clear that “a complaint
may be filed against a directing or controlling person with
respect to the discriminatory acts of another only if the other
person was acting within the scope of his or her authority as
employee or agent of the directing or controlling person.”
Ibid. (emphasis added). HUD also specified that, by adding
the words “acting within the scope of his or her authority as
employee or agent of the directing or controlling person,” it
disclaimed any “intent to impose absolute liability” on the
basis of the mere right “to direct or control.” Ibid.; see 54
Fed. Reg. 3232, 3261 (1989).



537US2 Unit: $U17 [04-14-04 20:18:52] PAGES PGT: OPIN

289Cite as: 537 U. S. 280 (2003)

Opinion of the Court

Finally, we have found no convincing argument in support
of the Ninth Circuit’s decision to apply nontraditional vicari-
ous liability principles—a decision that respondents do not
defend and in fact concede is incorrect. See Brief for Re-
spondents 6, 10–11, 43 (conceding that traditional vicarious
liability rules apply); Brief for United States as Amicus Cu-
riae 8, 22. The Ninth Circuit rested that decision primarily
upon the HUD regulation to which we have referred. The
Ninth Circuit underscored the phrase “ ‘or has the right to
direct or contro[l] the conduct of another person.’ ” 258
F. 3d, at 1130. Its opinion did not explain, however, why the
Ninth Circuit did not read these words as modified by the
subsequent words that limited vicarious liability to actions
taken as “ ‘employee or agent of the directing or controlling
person.’ ” Id., at 1131. Taken as a whole, the regulation, in
our view, says that ordinary, not unusual, rules of vicarious
liability should apply.

The Ninth Circuit also referred to several cases decided in
other Circuits. The actual holdings in those cases, however,
do not support the kind of nontraditional vicarious liability
that the Ninth Circuit applied. See Chicago v. Matchmaker
Real Estate Sales Center, Inc., 982 F. 2d 1086 (CA7 1992)
(defendant corporation liable for the acts of its agents; share-
holder directly, not vicariously, liable); Walker v. Crigler, 976
F. 2d 900 (CA4 1992) (owner of rental property liable for the
discriminatory acts of agent, the property’s manager); Marr
v. Rife, 503 F. 2d 735 (CA6 1974) (real estate agency’s owner
liable for the discriminatory acts of his agency’s salesper-
sons, but without statement of whether agency was a corpo-
ration). Nor does the language of these cases provide a con-
vincing rationale for the Ninth Circuit’s conclusions.

The Ninth Circuit further referred to an owner’s or offi-
cer’s “non delegable duty” not to discriminate in light of the
Act’s “overriding societal priority.” 258 F. 3d, at 1131, 1132
(citing Chicago v. Matchmaker Real Estate Sales Center,
Inc., supra, at 1096–1097, and Walker v. Crigler, supra, at



537US2 Unit: $U17 [04-14-04 20:18:52] PAGES PGT: OPIN

290 MEYER v. HOLLEY

Opinion of the Court

904–905). And it added that “[w]hen one of two innocent
people must suffer, the one whose acts permitted the wrong
to occur is the one to bear the burden.” 258 F. 3d, at 1132.

“[A] nondelegable duty is an affirmative obligation to en-
sure the protection of the person to whom the duty runs.”
General Building Contractors Assn., Inc. v. Pennsylvania,
458 U. S. 375, 396 (1982) (finding no nondelegable duty under
42 U. S. C. § 1981). Such a duty imposed upon a principal
would “go further” than the vicarious liability principles we
have discussed thus far to create liability “although [the prin-
cipal] has himself done everything that could reasonably be
required of him,” W. Prosser, Law of Torts § 71, p. 470 (4th
ed. 1971), and irrespective of whether the agent was acting
with or without authority. The Ninth Circuit identifies
nothing in the language or legislative history of the Act to
support the existence of this special kind of liability—the
kind of liability that, for example, the law might impose in
certain special circumstances upon a principal or employer
that hires an independent contractor. Restatement § 214;
see 5 F. Harper, F. James, & O. Gray, Law of Torts § 26.11 (2d
ed. 1986); Prosser, supra, § 71, at 470–471. In the absence of
legal support, we cannot conclude that Congress intended,
through silence, to impose this kind of special duty of protec-
tion upon individual officers or owners of corporations—who
are not principals (or contracting parties) in respect to the
corporation’s unlawfully acting employee.

Neither does it help to characterize the statute’s objective
as an “overriding societal priority.” 258 F. 3d, at 1132. We
agree with the characterization. But we do not agree that
the characterization carries with it a legal rule that would
hold every corporate supervisor personally liable without
fault for the unlawful act of every corporate employee whom
he or she has the right to supervise. Rather, which “of two
innocent people must suffer,” ibid., and just when, is a com-
plex matter. We believe that courts ordinarily should deter-
mine that matter in accordance with traditional principles of
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vicarious liability—unless, of course, Congress, better able
than courts to weigh the relevant policy considerations, has
instructed the courts differently. Cf., e. g., Sykes, The Eco-
nomics of Vicarious Liability, 93 Yale L. J. 1231, 1236 (1984)
(arguing that the expansion of vicarious liability or shifting
of liability, due to insurance, may diminish an agent’s incen-
tives to police behavior). We have found no different in-
struction here.

III
A

Respondents, conceding that traditional vicarious liability
rules apply, see supra, at 289, argue that those principles
themselves warrant liability here. For one thing, they
say, California law itself creates what amounts, under ordi-
nary common-law principles, to an employer/employee or
principal/agent relationship between (a) a corporate officer
designated as the broker under a real estate license issued
to the corporation, and (b) a corporate employee/salesperson.
Brief for Respondents 6–8, 13–36. Insofar as this argument
rests solely upon the corporate broker/officer’s right to con-
trol the employee/salesperson, the Ninth Circuit considered
and accepted it. 258 F. 3d, at 1134–1135. But we must re-
ject it given our determination in Part II that the “right
to control” is insufficient by itself, under traditional agency
principles, to establish a principal/agent or employer/
employee relationship.

B

The Ninth Circuit did not decide whether other aspects of
the California broker relationship, when added to the “right
to control,” would, under traditional legal principles and con-
sistent with “the general common law of agency,” Burling-
ton Industries, Inc. v. Ellerth, 524 U. S., at 754 (internal quo-
tation marks omitted), establish the necessary relationship.
But in the absence of consideration of that matter by the
Court of Appeals, we shall not consider it. See Pennsylva-
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nia Dept. of Corrections v. Yeskey, 524 U. S. 206, 212–213
(1998) (“ ‘Where issues [were not] considered by the Court
of Appeals, this Court will not ordinarily consider them’ ”
(quoting Adickes v. S. H. Kress & Co., 398 U. S. 144, 147,
n. 2 (1970))).

Respondents also point out that, when traditional vicari-
ous liability principles impose liability upon a corporation,
the corporation’s liability may be imputed to the corpora-
tion’s owner in an appropriate case through a “ ‘piercing of
the corporate veil.’ ” United States v. Bestfoods, 524 U. S.
51, 63, n. 9 (1998) (quoting United States v. Cordova Chemi-
cal Co. of Michigan, 113 F. 3d 572, 580 (CA6 1997)). The
Court of Appeals, however, did not decide the application of
“veil piercing” in this matter either. It falls outside the
scope of the question presented on certiorari. And we shall
not here consider it.

The Ninth Circuit nonetheless remains free on remand to
determine whether these questions were properly raised
and, if so, to consider them.

* * *

The judgment of the Court of Appeals is vacated, and the
case is remanded for further proceedings consistent with
this opinion.

It is so ordered.
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FEDERAL COMMUNICATIONS COMMISSION v.
NEXTWAVE PERSONAL COMMUNICATIONS

INC. et al.

certiorari to the united states court of appeals for
the district of columbia circuit

No. 01–653. Argued October 8, 2002—Decided January 27, 2003*

Pursuant to provisions of the Communications Act of 1934 authorizing the
Federal Communications Commission (FCC) to award spectrum licenses
to small businesses through competitive bidding, and to allow them to
pay for the licenses in installments, the FCC auctioned off certain
broadband personal communications services licenses to respondents
(hereinafter NextWave). NextWave made a down payment on the pur-
chase price, signed promissory notes for the balance, and executed
agreements giving the FCC a first lien on, and security interest in,
NextWave’s rights and interest in the licenses, which recited that they
were conditioned upon the full and timely payment of all monies due the
FCC, and that failure to comply with this condition would result in their
automatic cancellation. NextWave eventually filed for Chapter 11
bankruptcy protection and suspended payments to all creditors, includ-
ing the FCC, pending confirmation of its reorganization plan. The FCC
objected to the plan, asserting that NextWave’s licenses had been can-
celed automatically when the company missed its first payment deadline,
and announced that NextWave’s licenses were available for auction.
The Bankruptcy Court invalidated the cancellation of the licenses as a
violation of various Bankruptcy Code provisions, but the Second Circuit
reversed, holding that exclusive jurisdiction to review the FCC’s regula-
tory action lay in the courts of appeals. After the FCC denied Next-
Wave’s petition for reconsideration of the license cancellation, the Dis-
trict of Columbia Circuit held that the cancellation violated 11 U. S. C.
§ 525(a), which provides: “[A] governmental unit may not . . . revoke . . .
a license . . . to . . . a debtor . . . solely because such . . . debtor . . . has
not paid a debt that is dischargeable in the case.”

Held: Section 525 prohibits the FCC from revoking licenses held by a
bankruptcy debtor upon the debtor’s failure to make timely payments
to the FCC for purchase of the licenses. It is undisputed that the FCC

*Together with No. 01–657, Arctic Slope Regional Corp. et al. v. Next-
Wave Personal Communications Inc. et al., also on certiorari to the
same court.
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is a “governmental unit” that has “revoke[d]” a “license,” and that Next-
Wave is a “debtor” under the Bankruptcy Act. Pp. 301–308.

(a) The Court rejects petitioners’ argument that the FCC did not
revoke NextWave’s licenses “solely because” of nonpayment under
§ 525(a). The fact that the FCC had a valid regulatory motive for its
action is irrelevant. Section 525 means nothing more or less than that
the failure to pay a dischargeable debt must alone be the proximate
cause of the cancellation, whatever the agency’s ultimate motive may
be. Pp. 301–302.

(b) The FCC’s contention that regulatory conditions like full and
timely payment are not properly classified as “debts” under § 525(a)
fails. Under the Bankruptcy Code, “debt” means “liability on a claim,”
§ 101(12), and “claim,” in turn, includes any “right to payment,”
§ 101(5)(A). The plain meaning of a “right to payment” is nothing more
nor less than an enforceable obligation, regardless of the Government’s
objectives in imposing the obligation. E. g., Pennsylvania Dept. of
Public Welfare v. Davenport, 495 U. S. 552, 559. Also rejected is peti-
tioners’ argument that NextWave’s obligations are not “dischargeable”
under § 525(a) because it is beyond the bankruptcy courts’ jurisdictional
authority to alter or modify regulatory obligations. Dischargeability is
not tied to the existence of such authority. The Bankruptcy Code
states that confirmation of a reorganization plan discharges the debtor
from any debt that arose before the confirmation date, 11 U. S. C.
§ 1141(d)(1)(A), and the only debts it excepts from that prescription are
those described in § 523, see § 1141(d)(2). Ohio v. Kovacs, 469 U. S. 274,
278. Petitioners’ contention that the D. C. Circuit has no power to mod-
ify or discharge a debt is irrelevant to whether that court can set aside
agency action that violates § 525, which is all that it did when it pre-
vented the FCC from canceling licenses because of failure to pay debts
dischargeable by bankruptcy courts. Pp. 302–304.

(c) Finally, this Court’s interpretation of § 525 does not, as petitioners
contend, create a conflict with the Communications Act by obstructing
the functioning of that Act’s auction provisions. Nothing in those pro-
visions demands that cancellation be the sanction for failure to make
agreed-upon periodic payments or even requires the FCC to permit pay-
ment to be made over time. What petitioners describe as a conflict
boils down to nothing more than a policy preference on the FCC’s part
for (1) selling licenses on credit and (2) canceling licenses rather than
asserting security interests when there is a default. Such administra-
tive preferences cannot be the basis for denying NextWave rights pro-
vided by a law’s plain terms. P. 304.

254 F. 3d 130, affirmed.
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Scalia, J., delivered the opinion of the Court, in which Rehnquist,
C. J., and O’Connor, Kennedy, Souter, Thomas, and Ginsburg, JJ.,
joined, and in which Stevens, J., joined as to Parts I and II. Stevens,
J., filed an opinion concurring in part and concurring in the judgment, post,
p. 308. Breyer, J., filed a dissenting opinion, post, p. 310.

Acting Solicitor General Clement argued the cause for
petitioner Federal Communications Commission in No. 01–
653. With him on the briefs were Deputy Solicitor General
Wallace, Jeffrey A. Lamken, William Kanter, Jacob M.
Lewis, John A. Rogovin, Daniel M. Armstrong, and Joel
Marcus. Jonathan S. Franklin argued the cause for peti-
tioners Arctic Slope Regional Corp. et al. in No. 01–657.
With him on the briefs was Lorane F. Hebert.

Donald B. Verrilli, Jr., argued the cause for respondents
in both cases. With him on the briefs were Ian Heath
Gershengorn, William M. Hohengarten, Thomas G. Hungar,
Douglas R. Cox, Miguel A. Estrada, G. Eric Brunstad, Jr.,
and Deborah L. Schrier-Rape.

Laurence H. Tribe argued the cause and filed a brief for
Creditors NextWave Communications, Inc., as amici curiae
urging affirmance. With him on the brief were Charles
Fried and Elizabeth Warren.†

Justice Scalia delivered the opinion of the Court.

In these cases, we decide whether § 525 of the Bankruptcy
Code, 11 U. S. C. § 525, prohibits the Federal Communica-
tions Commission (FCC or Commission) from revoking li-
censes held by a debtor in bankruptcy upon the debtor’s fail-
ure to make timely payments owed to the Commission for
purchase of the licenses.

†Briefs of amici curiae urging affirmance were filed for Airadigm Com-
munications, Inc., by Richard P. Bress and James F. Rogers; for Urban
Comm-North Carolina, Inc., et al. by Charles J. Cooper, David H. Thomp-
son, Preben Jensen, and Charles E. Simpson; for Professor Kathryn R.
Heidt, pro se; and for Senator Patrick Leahy et al. by Walter Dellinger
and Jonathan D. Hacker.
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I

In 1993, Congress amended the Communications Act of
1934 to authorize the FCC to award spectrum licenses
“through a system of competitive bidding.” 48 Stat. 1085,
as amended, 107 Stat. 387, 47 U. S. C. § 309( j)(1). It directed
the Commission to “promot[e] economic opportunity and
competition” and “avoi[d] excessive concentration of li-
censes” by “disseminating licenses among a wide variety of
applications, including small businesses [and] rural telephone
companies.” § 309( j)(3)(B). In order to achieve this goal,
Congress directed the FCC to “consider alternative payment
schedules and methods of calculation, including lump sums
or guaranteed installment payments . . . or other schedules
or methods . . . .” § 309( j)(4)(A).

The FCC decided to award licenses for broadband personal
communications services through simultaneous, multiple-
round auctions. In re Implementation of Section 309(j) of
the Communications Act—Competitive Bidding, 9 FCC
Rcd. 2348, ¶¶ 54, 68 (1994). In accordance with §§ 309( j)
(3)(B) and (4)(A), it restricted participation in two of the six
auction blocks (Blocks “C” and “F”) to small businesses and
other designated entities with total assets and revenues
below certain levels, and it allowed the successful bidders in
these two blocks to pay in installments over the term of the
license. 47 CFR § 24.709(a)(1) (1997).

Respondents NextWave Personal Communications, Inc.,
and NextWave Power Partners, Inc. (both wholly owned
subsidiaries of NextWave Telecom, Inc., and hereinafter
jointly referred to as respondent NextWave), participated,
respectively, in the FCC’s “C-Block” and “F-Block” auctions.
NextWave was awarded 63 C-Block licenses on winning bids
totaling approximately $4.74 billion, and 27 F-Block licenses
on winning bids of approximately $123 million. In accord-
ance with FCC regulations, NextWave made a downpayment
on the purchase price, signed promissory notes for the bal-
ance, and executed security agreements that the FCC per-
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fected by filing under the Uniform Commercial Code. The
security agreements gave the Commission a first “lien on
and continuing security interest in all of the Debtor’s rights
and interest in [each] License.” Security Agreement be-
tween NextWave and FCC ¶ 1 (Jan. 3, 1997), 2 App. to Pet.
for Cert. 402a. In addition, the licenses recited that they
were “conditioned upon the full and timely payment of all
monies due pursuant to . . . the terms of the Commission’s
installment plan as set forth in the Note and Security Agree-
ment executed by the licensee,” and that “[f]ailure to comply
with this condition will result in the automatic cancellation
of this authorization.” Radio Station Authorization for
Broadband PCS (issued to NextWave Jan. 3, 1997), 2 App. to
Pet. for Cert. 388a.

After the C-Block and F-Block licenses were awarded,
several successful bidders, including NextWave, experienced
difficulty obtaining financing for their operations and peti-
tioned the Commission to restructure their installment-
payment obligations. See 12 FCC Rcd. 16436, ¶ 11 (1997).
The Commission suspended the installment payments, 12
FCC Rcd. 17325 (1997); 13 FCC Rcd. 1286 (1997), and
adopted several options that allowed C-Block licensees to
surrender some or all of their licenses for full or partial for-
giveness of their outstanding debt. See 12 FCC Rcd. 16436,
¶ 6; 13 FCC Rcd. 8345 (1998). It set a deadline of June 8,
1998, for licensees to elect a restructuring option, and of
October 29, 1998, as the last date to resume installment
payments. 13 FCC Rcd. 7413 (1998).

On June 8, 1998, after failing to obtain stays of the election
deadline from the Commission or the Court of Appeals for
the District of Columbia Circuit, NextWave filed for Chapter
11 bankruptcy protection in New York. See In re Next-
Wave Personal Communications, Inc., 235 B. R. 263, 267
(Bkrtcy. Ct. SDNY 1998). It suspended payments to all
creditors, including the FCC, pending confirmation of a reor-
ganization plan. NextWave initiated an adversary proceed-
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ing in the Bankruptcy Court, alleging that its $4.74 billion
indebtedness on the C-Block licenses was avoidable as a
“fraudulent conveyance” under § 544 of the Bankruptcy
Code, 11 U. S. C. § 544, because, by the time the Commission
actually conveyed the licenses, their value had declined from
approximately $4.74 billion to less than $1 billion. The
Bankruptcy Court agreed 1—ruling in effect that the com-
pany could keep its C-Block licenses for the reduced price of
$1.02 billion—and the District Court affirmed. NextWave
Personal Communications, Inc. v. FCC, 241 B. R. 311, 318–
319 (SDNY 1999). The Court of Appeals for the Second Cir-
cuit reversed, holding that, although the Bankruptcy Court
might have jurisdiction over NextWave’s underlying debts
to the FCC, it could not change the conditions attached to
NextWave’s licenses. In re NextWave Personal Communi-
cations, Inc., 200 F. 3d 43, 55–56 (1999) (per curiam). The
Second Circuit also held that since, under FCC regulations,
“NextWave’s obligation attached upon the close of the auc-
tion,” there had been no fraudulent conveyance by the FCC
acting in its capacity as creditor. Id., at 58.

Following the Second Circuit’s decision, NextWave pre-
pared a plan of reorganization that envisioned payment of a
single lump sum to satisfy the entire remaining $4.3 billion
obligation for purchase of the C-Block licenses, including in-
terest and late fees. The FCC objected to the plan, assert-
ing that NextWave’s licenses had been canceled automati-
cally when the company missed its first payment deadline in
October 1998. The Commission simultaneously announced
that NextWave’s licenses were “available for auction under
the automatic cancellation provisions” of the FCC’s regula-
tions. Public Notice, Auction of C and F Block Broadband
PCS Licenses, 15 FCC Rcd. 693 (2000). NextWave sought

1 We do not reach the merits of the determination that the licenses
should be valued as of the time they were conveyed, rather than as of the
time NextWave won the auction entitling it to conveyance.
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emergency relief in the Bankruptcy Court, which declared
the FCC’s cancellation of respondent’s licenses “null and
void” as a violation of various provisions of the Bankruptcy
Code. In re NextWave Personal Communications, Inc.,
244 B. R. 253, 257–258 (Bkrtcy. Ct. SDNY 2000). Once
again, the Court of Appeals for the Second Circuit reversed.
In re Federal Communications Commission, 217 F. 3d 125
(2000). Granting the FCC’s petition for a writ of mandamus,
the Second Circuit held that “[e]xclusive jurisdiction to re-
view the FCC’s regulatory action lies in the courts of ap-
peals” under 47 U. S. C. § 402, and that since the reauction
decision was regulatory, proclaiming it to be arbitrary was
“outside the jurisdiction of the bankruptcy court.” 217
F. 3d, at 139, 136. The Second Circuit noted, however, that
“NextWave remains free to pursue its challenge to the FCC’s
regulatory acts.” Id., at 140.

NextWave filed a petition with the FCC seeking reconsid-
eration of the license cancellation, denial of which is the gra-
vamen of the cases at bar. In the Matter of Public Notice
DA 00–49 Auction of C and F Block Broadband PCS
Licenses, Order on Reconsideration, 15 FCC Rcd. 17500
(2000). NextWave appealed that denial to the Court of Ap-
peals for the D. C. Circuit pursuant to 47 U. S. C. § 402(b),
asserting that the cancellation was arbitrary and capricious,
and contrary to law, in violation of the Administrative Proce-
dure Act, 5 U. S. C. § 706, and the Bankruptcy Code. The
Court of Appeals agreed, holding that the FCC’s cancellation
of NextWave’s licenses violated 11 U. S. C. § 525: “Applying
the fundamental principle that federal agencies must obey
all federal laws, not just those they administer, we conclude
that the Commission violated the provision of the Bank-
ruptcy Code that prohibits governmental entities from re-
voking debtors’ licenses solely for failure to pay debts dis-
chargeable in bankruptcy.” 254 F. 3d 130, 133 (2001). We
granted certiorari. 535 U. S. 904 (2002).



537US2 Unit: $U18 [04-14-04 20:41:42] PAGES PGT: OPIN

300 FCC v. NEXTWAVE PERSONAL COMMUNICATIONS INC.

Opinion of the Court

II

The Administrative Procedure Act requires federal courts
to set aside federal agency action that is “not in accordance
with law,” 5 U. S. C. § 706(2)(A)—which means, of course, any
law, and not merely those laws that the agency itself is
charged with administering. See, e. g., Citizens to Preserve
Overton Park, Inc. v. Volpe, 401 U. S. 402, 413–414 (1971)
(“In all cases agency action must be set aside if the action
was ‘arbitrary, capricious, an abuse of discretion, or other-
wise not in accordance with law’ or if the action failed to
meet statutory, procedural, or constitutional requirements”).
Respondent contends, and the Court of Appeals for the D. C.
Circuit held, that the FCC’s revocation of its licenses was
not in accordance with § 525 of the Bankruptcy Code.

Section 525(a) provides, in relevant part:

“[A] governmental unit may not . . . revoke . . . a license
. . . to . . . a person that is . . . a debtor under this title
. . . solely because such . . . debtor . . . has not paid a debt
that is dischargeable in the case under this title . . . .” 2

2 The full text of 11 U. S. C. § 525(a) reads as follows:
“Except as provided in the Perishable Agricultural Commodities Act,

1930, the Packers and Stockyards Act, 1921, and section 1 of the Act enti-
tled ‘An Act making appropriations for the Department of Agriculture for
the fiscal year ending June 30, 1944, and for other purposes,’ approved July
12, 1943, a governmental unit may not deny, revoke, suspend, or refuse to
renew a license, permit, charter, franchise, or other similar grant to, condi-
tion such a grant to, discriminate with respect to such a grant against,
deny employment to, terminate the employment of, or discriminate with
respect to employment against, a person that is or has been a debtor under
this title or a bankrupt or a debtor under the Bankruptcy Act, or another
person with whom such bankrupt or debtor has been associated, solely
because such bankrupt or debtor is or has been a debtor under this title
or a bankrupt or debtor under the Bankruptcy Act, has been insolvent
before the commencement of the case under this title, or during the case
but before the debtor is granted or denied a discharge, or has not paid a
debt that is dischargeable in the case under this title or that was dis-
charged under the Bankruptcy Act.”
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No one disputes that the Commission is a “governmental
unit” that has “revoke[d]” a “license,” nor that NextWave is
a “debtor” under the Bankruptcy Act. Petitioners argue,
however, that the FCC did not revoke respondent’s licenses
“solely because” of nonpayment, and that, in any event,
NextWave’s obligations are not “dischargeable” “debt[s]”
within the meaning of the Bankruptcy Code. They also
argue that a contrary interpretation would unnecessarily
bring § 525 into conflict with the Communications Act. We
find none of these contentions persuasive, and discuss them
in turn.

A

The FCC has not denied that the proximate cause for its
cancellation of the licenses was NextWave’s failure to make
the payments that were due. It contends, however, that
§ 525 does not apply because the FCC had a “valid regulatory
motive” for the cancellation. Brief for Petitioners Arctic
Slope Regional Corp. et al. 19; see Brief for Petitioner FCC
17. In our view, that factor is irrelevant. When the statute
refers to failure to pay a debt as the sole cause of cancellation
(“solely because”), it cannot reasonably be understood to in-
clude, among the other causes whose presence can preclude
application of the prohibition, the governmental unit’s mo-
tive in effecting the cancellation. Such a reading would de-
prive § 525 of all force. It is hard to imagine a situation in
which a governmental unit would not have some further mo-
tive behind the cancellation—assuring the financial solvency
of the licensed entity, e. g., Perez v. Campbell, 402 U. S. 637
(1971); In re The Bible Speaks, 69 B. R. 368, 374 (Bkrtcy. Ct.
Mass. 1987), or punishing lawlessness, e. g., In re Adams, 106
B. R. 811, 827 (Bkrtcy. Ct. NJ 1989); In re Colon, 102 B. R.
421, 428 (Bkrtcy. Ct. ED Pa. 1989), or even (quite simply)
making itself financially whole. Section 525 means nothing
more or less than that the failure to pay a dischargeable debt
must alone be the proximate cause of the cancellation—the
act or event that triggers the agency’s decision to cancel,
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whatever the agency’s ultimate motive in pulling the trig-
ger may be.

Some may think (and the opponents of § 525 undoubtedly
thought) that there ought to be an exception for cancellations
that have a valid regulatory purpose. Besides the fact that
such an exception would consume the rule, it flies in the face
of the fact that, where Congress has intended to provide reg-
ulatory exceptions to provisions of the Bankruptcy Code, it
has done so clearly and expressly, rather than by a device
so subtle as denominating a motive a cause. There are, for
example, regulatory exemptions from the Bankruptcy Code’s
automatic stay provisions. 11 U. S. C. § 362(b)(4). And
even § 525(a) itself contains explicit exemptions for certain
Agriculture Department programs, see n. 2, supra. These
latter exceptions would be entirely superfluous if we were
to read § 525 as the Commission proposes—which means, of
course, that such a reading must be rejected. See United
States v. Nordic Village, Inc., 503 U. S. 30, 35–36 (1992).

B

Petitioners contend that NextWave’s license obligations to
the Commission are not “debt[s] that [are] dischargeable”
in bankruptcy. 11 U. S. C. § 525(a). First, the FCC argues
that “regulatory conditions like the full and timely payment
condition are not properly classified as ‘debts’ ” under the
Bankruptcy Code. Brief for Petitioner FCC 33. In its
view, the “financial nature of a condition” on a license “does
not convert that condition into a debt.” Ibid. This is noth-
ing more than a retooling of petitioners’ recurrent theme
that “regulatory conditions” should be exempt from § 525.
No matter how the Commission casts it, the argument loses.
Under the Bankruptcy Code, “debt” means “liability on a
claim,” 11 U. S. C. § 101(12), and “claim,” in turn, includes any
“right to payment,” § 101(5)(A). We have said that “[c]laim”
has “the broadest available definition,” Johnson v. Home
State Bank, 501 U. S. 78, 83 (1991), and have held that the
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“plain meaning of a ‘right to payment’ is nothing more nor
less than an enforceable obligation, regardless of the objec-
tives the State seeks to serve in imposing the obligation,”
Pennsylvania Dept. of Public Welfare v. Davenport, 495
U. S. 552, 559 (1990). See also Ohio v. Kovacs, 469 U. S. 274
(1985). In short, a debt is a debt, even when the obligation
to pay it is also a regulatory condition.

Petitioners argue that respondent’s obligations are not
“dischargeable” in bankruptcy because it is beyond the juris-
dictional authority of bankruptcy courts to alter or modify
regulatory obligations. Brief for Petitioners Arctic Slope
Regional Corp. et al. 28–29; Brief for Petitioner FCC 30–31.
Dischargeability, however, is not tied to the existence of such
authority. A preconfirmation debt is dischargeable unless it
falls within an express exception to discharge. Subsection
1141(d) of the Bankruptcy Code states that, except as other-
wise provided therein, the “confirmation of a plan [of re-
organization] . . . discharges the debtor from any debt that
arose before the date of such confirmation,” 11 U. S. C.
§ 1141(d)(1)(A) (emphasis added), and the only debts it ex-
cepts from that prescription are those described in § 523, see
§ 1141(d)(2). Thus, “[e]xcept for the nine kinds of debts
saved from discharge by 11 U. S. C. § 523(a), a discharge in
bankruptcy discharges the debtor from all debts that arose
before bankruptcy. § 727(b).” Kovacs, supra, at 278 (em-
phasis added).

Artistically symmetrical with petitioners’ contention that
the Bankruptcy Court has no power to alter regulatory obli-
gations is their contention that the D. C. Circuit has no power
to modify or discharge a debt. See Brief for Petitioner FCC
31–32; Brief for Petitioner Arctic Slope Regional Corp. et al.
32, n. 9. Just as the former is irrelevant to whether the
Bankruptcy Court can discharge a debt, so also the latter is
irrelevant to whether the D. C. Circuit can set aside agency
action that violates § 525. That court did not seek to modify
or discharge the debt, but merely prevented the FCC from
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violating § 525 by canceling licenses because of failure to pay
debts dischargeable by bankruptcy courts.

C

Finally, our interpretation of § 525 does not create any con-
flict with the Communications Act. It does not, as petition-
ers contend, obstruct the functioning of the auction provi-
sions of 47 U. S. C. § 309( j), since nothing in those provisions
demands that cancellation be the sanction for failure to make
agreed-upon periodic payments. Indeed, nothing in those
provisions even requires the Commission to permit payment
to be made over time, rather than leaving it to impecunious
bidders to finance the full purchase price with private lend-
ers. What petitioners describe as a conflict boils down to
nothing more than a policy preference on the FCC’s part for
(1) selling licenses on credit and (2) canceling licenses rather
than asserting security interests in licenses when there is
a default. Such administrative preferences cannot be the
basis for denying respondent rights provided by the plain
terms of a law. “ ‘[W]hen two statutes are capable of co-
existence, it is the duty of the courts, absent a clearly ex-
pressed congressional intention to the contrary, to regard
each as effective.’ ” J. E. M. Ag Supply, Inc. v. Pioneer Hi-
Bred International, Inc., 534 U. S. 124, 143–144 (2001) (quot-
ing Morton v. Mancari, 417 U. S. 535, 551 (1974)). There
being no inherent conflict between § 525 and the Communica-
tions Act, “we can plainly regard each statute as effective.”
J. E. M., supra, at 144. And since § 525 circumscribes the
Commission’s permissible action, the revocation of Next-
Wave’s licenses is not in accordance with law. See 5
U. S. C. § 706.

III*

The dissent finds it “dangerous . . . to rely exclusively upon
the literal meaning of a statute’s words,” post, at 311 (opinion

*Justice Stevens does not join this Part.
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of Breyer, J.). Instead, it determines, in splendid isolation
from that language,3 the purpose of the statute, which it
takes to be “to forbid discrimination against those who
are, or were, in bankruptcy and, more generally, to prohibit
governmental action that would undercut the ‘fresh start’
that is bankruptcy’s promise,” post, at 313. It deduces
these language-trumping “purposes” from the most inconclu-
sive of indications. First, the ambiguous title of § 525(a),
“Protection against discriminatory treatment,” ibid. This,
of course, could as well refer to discrimination against im-
pending bankruptcy, aka insolvency. Second, its perception
that the other prohibitions of § 525(a) apply only to acts
“done solely for bankruptcy-related reasons.” Ibid. We do
not share that perception. For example, the prohibition im-
mediately preceding the one at issue here forbids adverse
government action taken because the debtor “has been insol-
vent before the commencement of the case under this title,
or during the case but before the debtor is granted or denied
a discharge.” That seems to us clearly tied to insolvency
alone (plus the mere fact of subsequent or contemporaneous
bankruptcy), and does not require some additional motiva-
tion based on bankruptcy. The dissent’s third indication of
“purpose” consists of the ever-available snippets of legisla-
tive history, post, at 314–315.

The dissent does eventually get to the statutory text at
issue here: Step two of its analysis is to ask what interpreta-
tion of that text could possibly fulfill its posited “purposes.” 4

3 The portion of the dissenting opinion that deduces the statute’s pur-
poses, Part II, post, at 313–315, contains no discussion of the portion of
§ 525(a) at issue here.

4 The second of the purposes, by the way—prohibiting government ac-
tion that “would undercut the ‘fresh start’ that is bankruptcy’s promise,”
post, at 313—plays no real role in the dissent’s analysis, if indeed such a
circular criterion could ever play a role in any analysis. The whole issue
before us can be described as asking what the Bankruptcy Code’s promise
of a “fresh start” consists of. Rather than reframing the question, our
interpretation concretely accords a “fresh start” where the dissent would
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“One obvious way,” the dissent concludes, “is to interpret
the relevant phrase, ‘solely because’ of nonpayment of ‘a debt
that is dischargeable,’ as requiring something more than a
purely factual connection . . . . The statute’s words are open
to the interpretation that they require a certain relationship
between (1) the dischargeability of the debt and (2) the deci-
sion to revoke the license.” Post, at 316. To demonstrate
that “openness,” the dissent gives the example of a “rule
telling apartment owners that they cannot refuse to rent
‘solely because a family has children who are adopted.’ ”
Post, at 319. Such a rule, it says quite correctly, is most
reasonably read as making the adoptive nature of the chil-
dren part of the prohibited motivation. But the example
differs radically from the cases before us in two respects: (1)
because an adopted child is the exception rather than the
rule, and (2) because the class of children other than adopted
children is surely not a disfavored one. In the cases before
us, by contrast, the descriptive clause describes the rule
rather than the exception. (As the dissent acknowledges,
“virtually all debts” are dischargeable, post, at 310.) And
the debts that do not fall within the rule (nondischarge-
able debts) are clearly disfavored by the Bankruptcy Code.
To posit a text similar to the one before us, the dissent
should have envisioned a rule that prohibited refusal to rent
“solely because a family has children who are no more than
normally destructive.” Would the “no-more-than-normal-
destructiveness” of the children be a necessary part of the
apartment owner’s motivation before he is in violation of the
rule? That is to say, must he refuse to rent specifically be-
cause the children are no more than normally destructive?
Of course not. The provision is most reasonably read as es-
tablishing an exception to the prohibition, rather than add-
ing a motivation requirement: The owner may refuse to rent
to families with destructive children. And the same is obvi-

not—where there is revocation of a license solely because of a bankrupt’s
failure to pay dischargeable debts.
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ously true here: The government may take action that is
otherwise forbidden when the debt in question is one of the
disfavored class that is nondischargeable.

In addition to distorting the text of the provision, the
dissent’s interpretation renders the provision superfluous.
The purpose of “forbid[ding] discrimination against those
who are, or were, in bankruptcy,” post, at 313, is already
explicitly achieved by another portion of § 525(a), which pro-
hibits termination of a license “solely because [the] bankrupt
or debtor is or has been . . . a bankrupt or debtor under
the Bankruptcy Act.” 11 U. S. C. § 525(a) (emphasis added).
The dissent would have us believe that the language “solely
because [the] bankrupt or debtor . . . has not paid a debt that
is dischargeable” merely achieves the very same objec-
tive through inappropriate language. We think Congress
meant what it said: The government is not to revoke a bank-
ruptcy debtor’s license solely because of a failure to pay his
debts.

The dissent makes much of the “serious anomaly” that
would arise from permitting “every car salesman, every
residential home developer, every appliance company [to]
threaten repossession of its product if a buyer does not pay,”
but denying that power to the government alone, post, at
312. It is by no means clear than any anomaly exists. The
car salesman, residential home developer, etc., can obtain re-
possession of his product only (as the dissent acknowledges)
“if [he] has taken a security interest in the product,” ibid.
It is neither clear that a private party can take and enforce
a security interest in an FCC license, see, e. g., In re Cheskey,
9 FCC Rcd. 986, ¶ 8 (1994), nor that the FCC cannot. (As
we described in our statement of facts, the FCC purported
to take such a security interest in the present cases. What
is at issue, however, is not the enforcement of that interest
in the bankruptcy process,5 but rather elimination of the li-

5 The FCC initially participated in the bankruptcy proceedings as a
creditor. See, e. g., In re NextWave Personal Communications, Inc., 235
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censes through the regulatory step of “revoking” them—
action that the statute specifically forbids.) In any event, if
there is an anomaly it is one that has been created by Con-
gress—a state of affairs the dissent does not think intolera-
ble, since its own disposition creates the anomaly of allowing
the government to reclaim its property by means other than
the enforcement of a security interest, but not permitting
private individuals to do so.

* * *

For the reasons stated, the judgment of the Court of
Appeals for the District of Columbia Circuit is

Affirmed.

Justice Stevens, concurring in part and concurring in
the judgment.

Because these are such close cases, it seems appropriate
to identify the considerations that have persuaded me to join
the majority. When I first read 11 U. S. C. § 525(a), I
thought it was not intended to apply to cases in which the
licensor was also a creditor, but rather, as Justice Breyer
persuasively argues, was merely intended to protect the
debtor from discriminatory license terminations. I remain
persuaded that that is the principal purpose of the provision.
It is significant, however, that the first words in the section
describe three exceptions for statutes, one of which contains
language remarkably similar to the language in the security

B. R. 314 (Bkrtcy. Ct. SDNY 1999). However, after NextWave prepared
a plan of reorganization the FCC asserted that the licenses had been auto-
matically canceled and gave notice of its intent to reauction them. The
Second Circuit treated this decision as “regulatory,” and thus outside the
scope of the Bankruptcy Court’s jurisdiction. See In re Federal Commu-
nications Commission, 217 F. 3d 125, 139, 136 (2000). The decision by
the D. C. Circuit recognized and seemingly approved that distinction.
See 254 F. 3d 130, 143 (2001).



537US2 Unit: $U18 [04-14-04 20:41:43] PAGES PGT: OPIN

309Cite as: 537 U. S. 293 (2003)

Opinion of Stevens, J.

agreements executed by respondents in these cases.1 Those
exceptions introduce an ambiguity.

On the one hand, they indicate that Congress did not in-
tend § 525(a) to limit the Executive’s right to condition the
retaining of a federal license on considerations similar to
those on which a creditor relies. The reasons for making
an exception for licenses to deal in perishable commodities
would seem equally applicable to licenses to exploit the pub-
lic airwaves. Indeed, there is probably a greater public in-
terest in allowing prompt cancellation of spectrum licenses
than of commodities dealers’ licenses because of the impor-
tance of facilitating development of the broadcast spectrum.

On the other hand, the exceptions demonstrate that Con-
gress realized the breadth of the language in § 525(a).
Rather than make a categorical exception that would have
accommodated not only the three cases expressly covered by
the text, but also cases like the ones before the Court today,
the drafters retained the broad language that the Court finds
decisive. That language endorses a general rule that gives
priority to the debtor’s interest in preserving control of
an important asset of the estate pending the completion of
bankruptcy proceedings.

I do not believe that the application of that general rule
to these cases will be unfair to the Federal Communications
Commission either as a regulator or as a creditor. If the

1 The Perishable Agricultural Commodities Act, 1930, provides, in part:
“Whenever an applicant has paid the prescribed fee the Secretary . . .

shall issue to such applicant a license, which shall entitle the licensee to
do business as a commission merchant . . . , but said license shall automat-
ically terminate . . . unless the licensee . . . pays the applicable renewal
fee[:] [T]he license of any licensee shall terminate upon said licensee . . .
being discharged as a bankrupt, unless the Secretary finds upon examina-
tion of the circumstances of such bankruptcy . . . that such circumstances
do not warrant termination.” 7 U. S. C. § 499d(a) (emphases added).

The security agreements between NextWave and the Government pro-
vided that “the License shall be automatically canceled” upon NextWave’s
defaulting on an installment payment. 2 App. to Pet. for Cert. 409a.
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bankrupt licensee is unable to fulfill other conditions of its
license, the regulator may cancel the licenses for reasons that
are not covered by § 525(a).2 Moreover, given the fact that
the Commission has a secured interest in the license, if the
licensee can obtain the financing that will enable it to per-
form its obligations in full, the debt will ultimately be paid.
In sum, even though I agree with Justice Breyer’s view
that the literal text of a statute is not always a sufficient
basis for determining the actual intent of Congress, in these
cases I believe it does produce the correct answer.

Justice Breyer, dissenting.
The statute before us says that the Government may not

revoke a license it has granted to a person who has entered
bankruptcy “solely because [the bankruptcy debtor] . . . has
not paid a debt that is dischargeable in [bankruptcy].” 11
U. S. C. § 525(a) (emphasis added). The question is whether
the italicized words apply when a government creditor, hav-
ing taken a security interest in a license sold on an install-
ment plan, revokes the license not because the debtor has
gone bankrupt, but simply because the debtor has failed to
pay an installment as promised. The majority answers this
question in the affirmative. It says that the italicized
words mean

“nothing more or less than that the failure to pay a dis-
chargeable debt must alone be the proximate cause of
the cancellation—the act or event that triggers the
agency’s decision to cancel, whatever the agency’s ulti-
mate motive . . . may be.” Ante, at 301–302 (emphasis
added).

Hence, if the debt is a dischargeable debt (as virtually all
debts are), then once a debtor enters bankruptcy, the Gov-

2 The Senate Report explained that § 525(a) “does not prohibit consider-
ation of other factors, such as future financial responsibility or ability, and
does not prohibit imposition of requirements such as net capital rules, if
applied nondiscriminatorily.” S. Rep. No. 95–989, p. 81 (1978).
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ernment cannot revoke the license—irrespective of the Gov-
ernment’s motive. That, the majority writes, is what the
statute says. Just read it. End of the matter.

It is dangerous, however, in any actual case of interpretive
difficulty to rely exclusively upon the literal meaning of a
statute’s words divorced from consideration of the statute’s
purpose. That is so for a linguistic reason. General terms
as used on particular occasions often carry with them implied
restrictions as to scope. “Tell all customers that . . .” does
not refer to every customer of every business in the world.
That is also so for a legal reason. Law as expressed in stat-
utes seeks to regulate human activities in particular ways.
Law is tied to life. And a failure to understand how a statu-
tory rule is so tied can undermine the very human activity
that the law seeks to benefit. “No vehicles in the park” does
not refer to baby strollers or even to tanks used as part of
a war memorial. See Fuller, Positivism and Fidelity to
Law—A Reply to Professor Hart, 71 Harv. L. Rev. 630, 663
(1958).

I

In my view this statute’s language is similarly restricted.
A restriction implicitly limits its scope to instances in which
a government’s license revocation is related to the fact that
the debt was dischargeable in bankruptcy. Where the fact
of bankruptcy is totally irrelevant, where the government’s
action has no relation either through purpose or effect to
bankruptcy or to dischargeability, where consequently the
revocation cannot threaten the bankruptcy-related concerns
that underlie the statute, then the revocation falls outside
the statute’s scope. Congress intended this kind of excep-
tion to its general language in order to avoid consequences
which, if not “absurd,” are at least at odds with the statute’s
basic objectives. Cf. United States v. Kirby, 7 Wall. 482, 486
(1869) (“All laws should receive a sensible construction.
General terms should be so limited in their application as not
to lead to injustice, oppression, or an absurd consequence”).
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The Court’s literal interpretation of the statute threatens
to create a serious anomaly. It seems to say that a govern-
ment cannot ever enforce a lien on property that it has sold
on the installment plan as long as (1) the property is a li-
cense, (2) the buyer has gone bankrupt, and (3) the govern-
ment wants the license back solely because the buyer did not
pay for it. After all, in such circumstances, it is virtually
always the case that the buyer will not have paid a debt that
is in fact “dischargeable,” and that “event” alone will have
“trigger[ed]” the government’s “decision” to revoke the li-
cense. See supra, at 310.

Yet every private commercial seller, every car salesman,
every residential home developer, every appliance company
can threaten repossession of its product if a buyer does not
pay—at least if the seller has taken a security interest in the
product. E. g., Farrey v. Sanderfoot, 500 U. S. 291, 297
(1991). Why should the government (state or federal), and
the government alone, find it impossible to repossess a prod-
uct, namely, a license, when the buyer fails to make install-
ment payments?

The facts of these cases illustrate the problem. Next-
Wave bought broadcasting licenses from the Federal Com-
munications Commission (FCC) for just under $5 billion. It
promised to pay the money under an installment plan. It
agreed that its possession of the licenses was “conditioned
upon full and timely payment,” that failure to pay would
result in the licenses’ “automatic cancellation,” that the
Government would maintain a “fi[r]st lien on and continu-
ing security interest” in the licenses, and that it would
“not dispute” the Government’s “rights as a secured party.”
2 App. to Pet. for Cert. 388a, 392a–393a, 402a–404a. Next-
Wave never made its installment payments. It entered
bankruptcy. And the FCC declared the licenses void for
nonpayment. In a word, the FCC sought to repossess the
licenses so that it could auction the related spectrum space
to other users. As I have said, the law ordinarily permits a
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private creditor who has taken an appropriate security inter-
est to repossess property for nonpayment—even after bank-
ruptcy. See, e. g., Farrey, supra, at 297. Would Congress
want to say that the Government cannot ever do the same?

II

To read the statute in light of its purpose makes clear that
Congress did not want always to prohibit the Government
from enforcing a sales contract through repossession. Nor
did it intend an interpretation so broad that it would
threaten unnecessarily to deprive the American public of the
full value of public assets that it owns. Cf. 47 U. S. C.
§§ 309( j)(1)–(4) (authorization of spectrum auctions with re-
strictions “to protect the public interest”). Congress in-
stead intended the statute’s language to implement a less
far-reaching, but more understandable, objective. It sought
to forbid discrimination against those who are, or were, in
bankruptcy and, more generally, to prohibit governmental
action that would undercut the “fresh start” that is bank-
ruptcy’s promise, see Grogan v. Garner, 498 U. S. 279, 286
(1991). Where that kind of government activity is at issue,
the statute forbids revocation. But where that kind of ac-
tivity is not at issue, there is no reason to apply the stat-
ute’s prohibition.

The statute’s title, its language, and its history all support
this description of its purpose. The title says, “Protection
against discriminatory treatment.” 11 U. S. C. § 525(a).
The statute’s text, read as a whole, see Appendix, infra,
strongly suggests that bankruptcy-related discrimination is
the evil at which the statute aims. A phrase is sometimes
best known by the statutory company it keeps. See, e. g.,
Gutierrez v. Ada, 528 U. S. 250, 255 (2000). And here the
relevant phrase is immersed within language that describes
a host of acts, including discharges from employment and
refusals to hire, and forbids them only where done solely for
bankruptcy-related reasons, i. e., a person’s being a bank-
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ruptcy debtor, having been a bankruptcy debtor, or having
become insolvent before or during a bankruptcy case. See
Appendix, infra.

The statute’s history demonstrates an antidiscriminatory
objective. House and Senate Reports describe the relevant
section, § 525(a), as “the anti-discrimination provision.”
S. Rep. No. 95–989, p. 81 (1978) (hereinafter S. Rep.); H. R.
Rep. No. 95–595, p. 367 (1977) (hereinafter H. R. Rep.). The
House Report says that its “purpose . . . is to prevent an
automatic reaction against an individual for availing himself
of the protection of the bankruptcy laws.” Id., at 165. In
describing related provisions, the House Report refers to an
intent to prevent the Government from punishing “bank-
ruptcy per se” by denying “a license, grant, or entitlement”
on the premise “that bankruptcy itself is sufficiently repre-
[h]ensible behavior to warrant . . . a sanction.” Id., at 286.
It adds that the overriding goal was “to eliminate any special
treatment of bankruptcy” in laws of the United States.
Id., at 285.

In addition, the House and Senate Reports describe
§ 525(a) as an effort to codify this Court’s holding in Perez v.
Campbell, 402 U. S. 637 (1971). S. Rep., at 81; H. R. Rep.,
at 165, 366. The Court there held that the federal Bank-
ruptcy Act pre-empted a state statute that suspended the
driver’s license of any person who had not paid a motor acci-
dent judgment (explicitly including a judgment discharged
by bankruptcy). 402 U. S., at 652. The Court rested its
holding on the theory that the state statute’s failure to ex-
empt discharged debts “frustrate[d] the full effectiveness” of
the Bankruptcy Act’s promise of a “fresh start.” Ibid.

Further, the House Report, along with House floor state-
ments, assured the enacting Congress that the statute would
allow “governmental units to pursue appropriate regulatory
policies.” E. g., H. R. Rep., at 165. It was not meant “to
interfere with legitimate regulatory objectives,” 123 Cong.
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Rec. 35673 (1977) (remarks of Rep. Butler); see also H. R.
Rep., at 286. It might seem fair to count as one such objec-
tive the receipt by the public of payment for a partially regu-
lated public asset that the public, through the Government,
has sold. Cf. 47 U. S. C. § 309( j)(3)(C).

Finally, nothing in the statute’s history suggests any con-
gressional effort to prevent Government repossession where
bankruptcy-related concerns, such as “fresh start” concerns,
have no relevance. The statute does contain exemptions,
but those exemptions, for agriculture-related licenses, are
not to the contrary. 11 U. S. C. § 525(a). As I read the stat-
ute, the exemptions simply excuse, say, meatpacking licens-
ing agencies from a rule that would otherwise forbid taking
negative account of, say, a prior bankruptcy (say, by provid-
ing that a license “shall terminate upon [the] licensee . . .
being discharged as a bankrupt,” 7 U. S. C. § 499d(a); see
ante, at 308–309, and n. 1 (Stevens, J., concurring in part
and concurring in judgment)). To read them as permitting
consideration of former bankruptcies where the food supply
is at issue makes them understandable. To read them as
support for the majority’s view—as authorizing the Govern-
ment to revoke meatpacking, but only meatpacking, licenses
upon nonpayment—makes little sense to me.

The statute’s purposes, then, are to stop bankruptcy-
related discrimination and to prevent government licensors
from interfering with the “fresh start” that bankruptcy
promises, but not to prevent government debt-collection ef-
forts where these concerns are not present. Unlike the ma-
jority, I believe it possible to interpret the statute’s language
in a manner consistent with these purposes.

III

The provision’s congressional authors expected courts to
look for interpretations that would conform the statute’s lan-
guage to its purposes. They conceded that the provision’s
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“ultimate contours” were “not yet clear.” H. R. Rep., at 165.
But they said that the courts would determine “the extent
of the discrimination that is contrary to bankruptcy policy.”
Ibid. And they thought the courts would do so “in pursuit
of sound bankruptcy policy.” S. Rep., at 81; H. R. Rep.,
at 367.

One obvious way to carry out this interpretive mandate is
to interpret the relevant phrase, “solely because” of nonpay-
ment of “a debt that is dischargeable,” as requiring some-
thing more than a purely factual connection, i. e., something
more than a causal connection between a government’s revo-
cation of a license and nonpayment of a debt that is, merely
in fact, dischargeable. The statute’s words are open to the
interpretation that they require a certain relationship be-
tween (1) the dischargeability of the debt and (2) the de-
cision to revoke the license. That necessary relationship
would exist if the debt’s dischargeability played a role in the
government’s decisionmaking through motivation—if, for ex-
ample, the fact that the debt was dischargeable (or the fact
of bankruptcy, etc.) mattered to the FCC. The necessary
relationship would also exist if the government’s revocation
interfered in some significant way with bankruptcy’s effort
to provide a “fresh start.” But otherwise, where the fact of
dischargeability is irrelevant, where it has nothing to do with
the government’s decision either by way of purpose or effect,
the government’s license revocation would fall outside the
scope of the provision.

This interpretation is consistent with the statute’s lan-
guage. It simply takes account not only of the statutory
language’s factual content—i. e., its reference to a debt that
is in fact dischargeable—but also its intended significance.
A debt’s dischargeability cannot simply be a coincidence but
must bear a meaningful relation to the prohibited govern-
ment action. Cf. Staples v. United States, 511 U. S. 600,
619–620 (1994) (statute forbidding possession of a machine-
gun requires not simply that the gun, in fact, discharge auto-
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matically, but also that the defendant know that the gun
meets the statute’s description).

This interpretation is consistent with several lower court
efforts to interpret the statute. See, e. g., Toth v. Michigan
State Housing Development Authority, 136 F. 3d 477, 480
(CA6), cert. denied, 524 U. S. 954 (1998); In re Exquisito
Services, Inc., 823 F. 2d 151, 153 (CA5 1987); In re Smith,
259 B. R. 901, 906 (Bkrtcy. App. Panel CA8 2001). But see
In re Stoltz, 315 F. 3d 80 (CA2 2002). It would avoid handi-
capping government debt collection efforts in ways that Con-
gress did not intend. It would further the statute’s basic
purpose—preventing discrimination and preserving bank-
ruptcy’s “fresh start.” And it would avoid interfering with
legitimate public debt collection efforts. An individual
could not generally promise to pay for a public asset, go into
bankruptcy, avoid the payment obligation, and keep the
asset—even in the absence of the evils at which this statute
is aimed.

This statutory approach is far from novel. Well over a
century ago, the Court interpreted a statute that forbade
knowing and willful obstruction of the mail as containing an
implicit exception permitting a local sheriff to arrest a mail
carrier. United States v. Kirby, 7 Wall., at 485–487. Jus-
tice Field, writing for the Court, pointed out that centuries
earlier the British courts had interpreted a statute making
it a felony to break out of prison not to extend to a breakout
when the prison is on fire. Id., at 487. And, similarly, the
courts of Bologna had interpreted a statute punishing se-
verely “ ‘whoever drew blood in the streets’ ” not to extend
to a surgeon faced with an emergency. Ibid. “[C]ommon
sense,” wrote Justice Field, “accepts” these rulings. Ibid.
So too does common sense suggest that we should interpret
the present statute not to extend to revocation efforts that
are no more closely related to the statute’s objectives than
are baby strollers to the “vehicles” forbidden entry into the
park. See supra, at 311.
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IV

The majority responds to my concerns in several ways.
First, it characterizes the dissent in a slightly exaggerated
manner, stating, for example, that I have “determine[d]” the
statute’s “purpose” in “splendid isolation from [its] lan-
guage,” that bankruptcy’s “fresh start” objective “plays no
real role in [my] analysis,” and that that “criterion” is, in any
event, “circular.” Ante, at 305, and n. 4. I would refer the
reader to Parts II and III above (which contain considerable
discussion of statutory language and statutory history) and,
in particular, to the discussion of Perez, a decision that relied
upon the “fresh start” objective in a way that the statute
seeks to codify and that my own suggested interpretation of
the statute incorporates. In my view, the language of the
statute taken as a whole—including its “insolvency” lan-
guage, ante, at 305—strongly suggests that Congress in-
tended bankruptcy to have something to do with the forbid-
den government action. See Appendix, infra.

Second, the majority argues that my interpretation makes
the statute’s “dischargeable debt” provision “superfluous,”
given language forbidding revocation because a person “ ‘is
. . . a [bankruptcy] debtor.’ ” Ante, at 307 (emphasis de-
leted). I do not see how that is so. A refusal to issue, say,
a new dry cleaner’s license “solely because” a bankruptcy
debtor once failed to pay for other dry cleaner’s licenses (now
discharged debts) is not necessarily the same as a refusal to
issue a new license “solely because” the debtor “has been . . .
a bankrupt,” 11 U. S. C. § 525(a). And the statute’s separ-
ate provisions simply cover this differentiated bankruptcy-
related waterfront.

Third, the majority returns to the statutory language pro-
hibiting a government from revoking a license “solely be-
cause [the bankrupt debtor] . . . has not paid a debt that
is dischargeable,” ibid. Ante, at 306–307. To my ear, this
language suggests a possible connection between discharge-
ability and revocation. I have tried to test my linguistic
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sense through analogy, imagining, for example, a regulatory
rule telling apartment owners that they cannot refuse to rent
“solely because a family has children who are adopted”
(which, notwithstanding the majority’s complex discussion of
“destructive children,” ante, at 306, seems linguistically com-
parable). This language suggests the need for a connection
between (1) the fact of adoption and (2) the refusal (thereby
exempting an owner who accepts no children at all). Is it
not, like the statute’s language, at least open to such an inter-
pretation? That is the linguistic point. It opens the door
to a consideration of context and purpose—which, in any
event, are relevant to determine whether the statute con-
tains an implicit exemption, see supra, at 317.

Finally, the majority points out that, in the wake of a com-
plicated procedural history, these cases are now not about
“enforcement of [a security] interest in” the Bankruptcy
Court. Ante, at 307, and n. 5. But the majority’s interpre-
tation certainly seems to cover that circumstance, and more.
Under the majority’s understanding, a government creditor
who seeks to enforce a security interest in a broadcasting
license (after the bankruptcy stay has been lifted or after
bankruptcy proceedings terminate) would be seeking to re-
possess, and thereby to revoke, that license “solely because”
of the debtor’s failure to pay a “dischargeable” debt. After
all, under such circumstances, “failure to pay” the debt that
is in fact dischargeable would “alone be the proximate cause”
of the government’s action. Ante, at 301. It is “the act or
event that triggers the agency’s decision to cancel, whatever
the agency’s ultimate motive.” Ante, at 301–302.

If I am right about this, the majority’s interpretation
means that private creditors, say, car dealers, can enforce
security interests in the goods that they sell, namely, cars,
but governments cannot enforce security interests in items
that they sell, namely, licenses. (Whether a private party
can “take and enforce a security interest in an FCC license,”
ante, at 307, is beside this particular point.)
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The matter is important. In these very cases, the Govern-
ment sought to retake its licenses through enforcement of
its security interest. See, e. g., In re NextWave Personal
Communications, Inc., 241 B. R. 311, 321 (SDNY) (affirming
denial of the Government’s motion for relief from the auto-
matic stay under 11 U. S. C. § 362(d)(1)), rev’d, 200 F. 3d 43,
45–46, 62, and n. 1 (CA2 1999) (reversing that affirmance).
The Court of Appeals for the District of Columbia Circuit
indicated that the FCC’s revocation of the licenses, see ante,
at 307–308, is properly characterized as foreclosure on collat-
eral—i. e., as an attempt to enforce liens. See 254 F. 3d 130,
151 (CADC 2001); cf. In re Kingsport Ventures, L. P., 251
B. R. 841, 844 (ED Tenn. 2000) (private party’s power to use
“revocation” to enforce interest in a license). But because
the Court of Appeals rested its decision on § 525(a) grounds,
it did not determine whether bankruptcy’s automatic stay
blocked such foreclosure. 254 F. 3d, at 148–149, 156. See
generally 11 U. S. C. §§ 362(a)(4)–(5) (staying enforcement of
liens). Consequently, if the majority believes that § 525(a)
permits the Government to enforce security interests in its
license collateral, it should remand these cases, permitting
the Court of Appeals to decide whether other bankruptcy
provisions (such as § 362) block the Government’s efforts to
do so.

I emphasize the point because the majority is right in
thinking that lien-enforcement difficulties create much of the
anomaly I fear—in effect divorcing the majority’s reading
from the statute’s basic purpose. Is it not reasonable to ask
for reassurance on this point, to ask what future interpretive
corollary might rescue government lien-enforcement efforts
from the difficulties the majority’s statutory interpretation
seems to create? Unless there is an answer to this question,
the majority’s opinion holds out no more than a slim possibil-
ity of ad hoc adjustment based upon future need. And such
an adjustment, if it comes at all, may amount to mere judicial
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fiat—used to rescue an interpretation that rests too heavily
upon linguistic deduction and too little upon human purpose.

V

Because the Government, asserting its security interest,
may be able to show that revocation here bears no relation-
ship to the debt’s “dischargeability” and would not otherwise
improperly interfere with the Code’s “fresh start” objective,
I would vacate the Court of Appeals’ judgment and remand
for further proceedings. I respectfully dissent.

APPENDIX TO OPINION OF BREYER, J.

The full text of 11 U. S. C. § 525(a) states:

“Protection against discriminatory treatment
“(a) Except as provided in the Perishable Agricultural
Commodities Act, 1930, the Packers and Stockyards Act,
1921, and section 1 of the Act entitled ‘An Act making
appropriations for the Department of Agriculture for
the fiscal year ending June 30, 1944, and for other pur-
poses,’ approved July 12, 1943, a governmental unit may
not deny, revoke, suspend, or refuse to renew a license,
permit, charter, franchise, or other similar grant to, con-
dition such a grant to, discriminate with respect to such
a grant against, deny employment to, terminate the em-
ployment of, or discriminate with respect to employment
against, a person that is or has been a debtor under this
title or a bankrupt or a debtor under the Bankruptcy
Act, or another person with whom such bankrupt or
debtor has been associated, solely because such bank-
rupt or debtor is or has been a debtor under this title or
a bankrupt or debtor under the Bankruptcy Act, has
been insolvent before the commencement of the case
under this title, or during the case but before the debtor
is granted or denied a discharge, or has not paid a debt
that is dischargeable in the case under this title or that
was discharged under the Bankruptcy Act.”
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MILLER-EL v. COCKRELL, DIRECTOR, TEXAS
DEPARTMENT OF CRIMINAL JUSTICE,

INSTITUTIONAL DIVISION

certiorari to the united states court of appeals for
the fifth circuit

No. 01–7662. Argued October 16, 2002—Decided February 25, 2003

When Dallas County prosecutors used peremptory strikes to exclude 10
of the 11 African-Americans eligible to serve on the jury at petitioner’s
capital murder trial, he moved to strike the jury on the ground that the
exclusions violated equal protection. Petitioner presented extensive
evidence supporting his motion at a pretrial hearing, but the trial judge
denied relief, finding no evidence indicating a systematic exclusion of
blacks, as was required by the then-controlling precedent, Swain v. Ala-
bama, 380 U. S. 202. Subsequently, the jury found petitioner guilty,
and he was sentenced to death. While his appeal was pending, this
Court established, in Batson v. Kentucky, 476 U. S. 79, a three-part
process for evaluating equal protection claims such as petitioner’s.
Upon remand from the Texas Court of Criminal Appeals for new find-
ings in light of Batson, the original trial court held a hearing at which
it admitted all the Swain hearing evidence and took further evidence,
but concluded that petitioner failed to satisfy step one of Batson because
the evidence did not even raise an inference of racial motivation in the
State’s use of peremptory challenges. The court also determined that
the State would have prevailed on steps two and three because the
prosecutors had proffered credible, race-neutral explanations for the
African-Americans excluded—i. e., their reluctance to assess, or reser-
vations concerning, imposition of the death penalty—such that peti-
tioner could not prove purposeful discrimination. After petitioner’s di-
rect appeal and state habeas petitions were denied, he filed a federal
habeas petition under 28 U. S. C. § 2254, raising a Batson claim and other
issues. The Federal District Court denied relief in deference to the
state courts’ acceptance of the prosecutors’ race-neutral justifications
for striking the potential jurors, and subsequently denied petitioner’s
§ 2253 application for a certificate of appealability (COA). The Fifth
Circuit noted that a COA will issue “only if the applicant has made a
substantial showing of the denial of a constitutional right,” § 2253(c)(2);
reasoned that a petitioner must make such a “substantial showing”
under the standard set forth in Slack v. McDaniel, 529 U. S. 473; de-
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clared that § 2254(d)(2) required it to presume state-court findings cor-
rect unless it determined that the findings would result in a decision
which was unreasonable in light of clear and convincing evidence; and
applied this framework to deny petitioner a COA.

Petitioner’s extensive evidence concerning the jury selection proce-
dures falls into two broad categories. First, he presented, at the pre-
trial Swain hearing, testimony and other evidence relating to a pattern
and practice of race discrimination in the voir dire by the Dallas County
District Attorney’s Office, including a 1976 policy by that office to ex-
clude minorities from jury service that was available at least to one of
petitioner’s prosecutors. Second, two years later, petitioner presented,
to the same state trial court, evidence that directly related to the prose-
cutors’ conduct in his case, including a comparative analysis of the ve-
nire members demonstrating that African-Americans were excluded
from petitioner’s jury in a ratio significantly higher than Caucasians;
evidence that, during voir dire, the prosecution questioned venire mem-
bers in a racially disparate fashion as to their death penalty views, their
willingness to serve on a capital case, and their willingness to impose
the minimum sentence for murder, and that responses disclosing reluc-
tance or hesitation to impose capital punishment or a minimum sentence
were cited as a justification for striking potential jurors; and the prose-
cution’s use of a Texas criminal procedure practice known as “jury shuf-
fling” to assure that white venire members were selected in preference
to African-Americans.

Held: The Fifth Circuit should have issued a COA to review the District
Court’s denial of habeas relief to petitioner. Pp. 335–348.

(a) Before a prisoner seeking postconviction relief under § 2254 may
appeal a district court’s denial or dismissal of the petition, he must first
seek and obtain a COA from a circuit justice or judge, § 2253. This is
a jurisdictional prerequisite. A COA will issue only if § 2253’s require-
ments have been satisfied. When a habeas applicant seeks a COA, the
court of appeals should limit its examination to a threshold inquiry into
the underlying merit of his claims. E. g., Slack, 529 U. S., at 481. This
inquiry does not require full consideration of the factual or legal bases
supporting the claims. Consistent with this Court’s precedent and the
statutory text, the prisoner need only demonstrate “a substantial show-
ing of the denial of a constitutional right.” § 2253(c)(2). He satisfies
this standard by demonstrating that jurists of reason could disagree
with the district court’s resolution of his case or that the issues pre-
sented were adequate to deserve encouragement to proceed further.
E. g., id., at 484. He need not convince a judge, or, for that matter,
three judges, that he will prevail, but must demonstrate that reasonable
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jurists would find the district court’s assessment of the constitutional
claims debatable or wrong, ibid. Pp. 335–338.

(b) Since petitioner’s claim rests on a Batson violation, resolution of
his COA application requires a preliminary, though not definitive, con-
sideration of the three-step Batson framework. The State now con-
cedes that petitioner satisfied step one, and petitioner acknowledges
that the State proceeded through step two by proffering facially race-
neutral explanations for these strikes. The critical question in de-
termining whether a prisoner has proved purposeful discrimination at
step three is the persuasiveness of the prosecutor’s justification for his
peremptory strike. E. g., Purkett v. Elem, 514 U. S. 765, 768 (per
curiam). The issue comes down to whether the trial court finds the
prosecutor’s race-neutral explanations to be credible. Credibility can
be measured by, among other factors, the prosecutor’s demeanor; by
how reasonable, or how improbable, the explanations are; and by
whether the proffered rationale has some basis in accepted trial strat-
egy. A plurality of this Court has concluded in the direct review con-
text that a state court’s finding of the absence of discriminatory intent
is “a pure issue of fact” that is accorded significant deference and will
not be overturned unless clearly erroneous. Hernandez v. New York,
500 U. S. 352, 364–365. Where 28 U. S. C. § 2254 applies, the Court’s
habeas jurisprudence embodies this deference. Factual determinations
by state courts are presumed correct absent clear and convincing evi-
dence to the contrary, § 2254(e)(1), and a decision adjudicated on the
merits in a state court and based on a factual determination will not be
overturned on factual grounds unless objectively unreasonable in light
of the evidence presented in the state-court proceeding, § 2254(d)(2).
Even in the context of federal habeas, deference does not imply aban-
donment or abdication of judicial review. In the context of the thresh-
old examination in this Batson claim, it can suffice to support the issu-
ance of a COA to adduce evidence demonstrating that, despite the
neutral explanation of the prosecution, the peremptory strikes in the
final analysis were race based. Cf. Reeves v. Sanderson Plumbing
Products, Inc., 530 U. S. 133. Pp. 338–341.

(c) On review of the record at this stage, this Court concludes that the
District Court did not give full consideration to the substantial evidence
petitioner put forth in support of the prima facie case. Instead, it ac-
cepted without question the state court’s evaluation of the demeanor
of the prosecutors and jurors in petitioner’s trial. The Fifth Circuit
evaluated petitioner’s COA application in the same way. In ruling that
petitioner’s claim lacked sufficient merit to justify appellate proceedings,
that court recited the requirements for granting a writ under § 2254,
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which it interpreted as requiring petitioner to prove that the state-court
decision was objectively unreasonable by clear and convincing evidence.

This was too demanding a standard because it incorrectly merged the
clear and convincing evidence standard of § 2254(e)(1), which pertains
only to state-court determinations of factual issues, rather than deci-
sions, and the unreasonableness requirement of § 2254(d)(2), which re-
lates to the state-court decision and applies to the granting of habeas
relief. More fundamentally, the court was incorrect in not inquiring
whether a “substantial showing of the denial of a constitutional right”
had been proved, as § 2253(c)(2) requires. The question is the debata-
bility of the underlying constitutional claim, not the resolution of that
debate. In this case, debate as to whether the prosecution acted with
a race-based reason when striking prospective jurors was raised by the
statistical evidence demonstrating that 91% of the eligible African-
Americans were excluded from petitioner’s venire; by the fact that the
state trial court had no occasion to judge the credibility of the prosecu-
tors’ contemporaneous race-neutral justifications at the time of the pre-
trial hearing because the Court’s equal protection jurisprudence then,
dictated by Swain, did not require it; by the fact that three of the State’s
proffered race-neutral rationales for striking African-Americans—am-
bivalence about the death penalty, hesitancy to vote to execute defend-
ants capable of being rehabilitated, and the jurors’ own family history
of criminality—pertained just as well to some white jurors who were
not challenged and who did serve on the jury; by the evidence of the
State’s use of racially disparate questioning; and by the state courts’
failure to consider the evidence as to the prosecution’s use of the jury
shuffle and the historical evidence of racial discrimination by the Dallas
County District Attorney’s Office. Pp. 341–348.

261 F. 3d 445, reversed and remanded.

Kennedy, J., delivered the opinion of the Court, in which Rehnquist,
C. J., and Stevens, O’Connor, Scalia, Souter, Ginsburg, and Breyer,
JJ., joined. Scalia, J., filed a concurring opinion, post, p. 348. Thomas,
J., filed a dissenting opinion, post, p. 354.

Seth P. Waxman argued the cause for petitioner. With
him on the briefs were David W. Ogden, Robin A. Lenhardt,
Jim Marcus, and Andrew Hammel.

Gena Bunn, Assistant Attorney General of Texas, argued
the cause for respondent. With her on the brief were John
Cornyn, Attorney General, Howard G. Baldwin, Jr., First
Assistant Attorney General, Michael T. McCaul, Deputy
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Attorney General, and Edward L. Marshall, Charles A.
Palmer, and Deni S. Garcia, Assistant Attorneys General.*

Justice Kennedy delivered the opinion of the Court.

In this case we once again examine when a state prisoner
can appeal the denial or dismissal of his petition for writ of
habeas corpus. In 1986 two Dallas County assistant district
attorneys used peremptory strikes to exclude 10 of the 11
African-Americans eligible to serve on the jury which tried
petitioner Thomas Joe Miller-El. During the ensuing 17
years, petitioner has been unsuccessful in establishing, in
either state or federal court, that his conviction and death
sentence must be vacated because the jury selection proce-
dures violated the Equal Protection Clause and our holding
in Batson v. Kentucky, 476 U. S. 79 (1986). The claim now
arises in a federal petition for writ of habeas corpus. The
procedures and standards applicable in the case are con-
trolled by the habeas corpus statute codified at Title 28,
chapter 153, of the United States Code, most recently
amended in a substantial manner by the Antiterrorism and
Effective Death Penalty Act of 1996 (AEDPA). In the in-
terest of finality AEDPA constrains a federal court’s power
to disturb state-court convictions.

The United States District Court for the Northern Dis-
trict of Texas, after reviewing the evidence before the state
trial court, determined that petitioner failed to establish
a constitutional violation warranting habeas relief. The
Court of Appeals for the Fifth Circuit, concluding there was
insufficient merit to the case, denied a certificate of appeal-

*Briefs of amici curiae urging reversal were filed for Former Prosecu-
tors and Judges by Elisabeth Semel, Charles D. Weisselberg, and Carter
G. Phillips; and for the NAACP Legal Defense and Educational Fund,
Inc., et al. by Elaine R. Jones, Norman J. Chachkin, James L. Cott, George
Kendall, Deborah Fins, and Miriam Gohara.
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ability (COA) from the District Court’s determination. The
COA denial is the subject of our decision.

At issue here are the standards AEDPA imposes before
a court of appeals may issue a COA to review a denial of
habeas relief in the district court. Congress mandates that
a prisoner seeking postconviction relief under 28 U. S. C.
§ 2254 has no automatic right to appeal a district court’s de-
nial or dismissal of the petition. Instead, petitioner must
first seek and obtain a COA. In resolving this case we de-
cide again that when a habeas applicant seeks permission to
initiate appellate review of the dismissal of his petition, the
court of appeals should limit its examination to a threshold
inquiry into the underlying merit of his claims. Slack v.
McDaniel, 529 U. S. 473, 481 (2000). Consistent with our
prior precedent and the text of the habeas corpus statute,
we reiterate that a prisoner seeking a COA need only dem-
onstrate “a substantial showing of the denial of a constitu-
tional right.” 28 U. S. C. § 2253(c)(2). A petitioner satisfies
this standard by demonstrating that jurists of reason could
disagree with the district court’s resolution of his constitu-
tional claims or that jurists could conclude the issues pre-
sented are adequate to deserve encouragement to proceed
further. Slack, supra, at 484. Applying these principles
to petitioner’s application, we conclude a COA should have
issued.

I
A

Petitioner, his wife Dorothy Miller-El, and one Kenneth
Flowers robbed a Holiday Inn in Dallas, Texas. They emp-
tied the cash drawers and ordered two employees, Doug
Walker and Donald Hall, to lie on the floor. Walker and Hall
were gagged with strips of fabric, and their hands and feet
were bound. Petitioner asked Flowers if he was going to
kill Walker and Hall. When Flowers hesitated or refused,
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petitioner shot Walker twice in the back and shot Hall in the
side. Walker died from his wounds.

The State indicted petitioner for capital murder. He
pleaded not guilty, and jury selection took place during five
weeks in February and March 1986. When voir dire had
been concluded, petitioner moved to strike the jury on the
grounds that the prosecution had violated the Equal Protec-
tion Clause of the Fourteenth Amendment by excluding
African-Americans through the use of peremptory chal-
lenges. Petitioner’s trial occurred before our decision in
Batson, supra, and Swain v. Alabama, 380 U. S. 202 (1965),
was then the controlling precedent. As Swain required,
petitioner sought to show that the prosecution’s conduct was
part of a larger pattern of discrimination aimed at excluding
African-Americans from jury service. In a pretrial hearing
held on March 12, 1986, petitioner presented extensive evi-
dence in support of his motion. The trial judge, however,
found “no evidence . . . that indicated any systematic exclu-
sion of blacks as a matter of policy by the District Attorney’s
office; while it may have been done by individual prosecutors
in individual cases.” App. 813. The state court then de-
nied petitioner’s motion to strike the jury. Ibid. Twelve
days later, the jury found petitioner guilty; and the trial
court sentenced him to death.

Petitioner appealed to the Texas Court of Criminal Ap-
peals. While the appeal was pending, on April 30, 1986, the
Court decided Batson v. Kentucky and established its three-
part process for evaluating claims that a prosecutor used
peremptory challenges in violation of the Equal Protection
Clause. First, a defendant must make a prima facie showing
that a peremptory challenge has been exercised on the basis
of race. 476 U. S., at 96–97. Second, if that showing has
been made, the prosecution must offer a race-neutral basis
for striking the juror in question. Id., at 97–98. Third, in
light of the parties’ submissions, the trial court must deter-
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mine whether the defendant has shown purposeful discrimi-
nation. Id., at 98.

After acknowledging petitioner had established an infer-
ence of purposeful discrimination, the Texas Court of Crimi-
nal Appeals remanded the case for new findings in light of
Batson. Miller-El v. State, 748 S. W. 2d 459 (1988). A
post-trial hearing was held on May 10, 1988 (a little over two
years after petitioner’s jury had been empaneled). There,
the original trial court admitted all the evidence presented
at the Swain hearing and further evidence and testimony
from the attorneys in the original trial. App. 843–844.

On January 13, 1989, the trial court concluded that peti-
tioner’s evidence failed to satisfy step one of Batson because
it “did not even raise an inference of racial motivation in
the use of the state’s peremptory challenges” to support a
prima facie case. App. 876. Notwithstanding this conclu-
sion, the state court determined that the State would have
prevailed on steps two and three because the prosecutors
had offered credible, race-neutral explanations for each
African-American excluded. The court further found “no
disparate prosecutorial examination of any of the veniremen
in question” and “that the primary reasons for the exercise
of the challenges against each of the veniremen in question
[was] their reluctance to assess or reservations concerning
the imposition of the death penalty.” Id., at 878. There
was no discussion of petitioner’s other evidence.

The Texas Court of Criminal Appeals denied petitioner’s
appeal, and we denied certiorari. Miller-El v. Texas, 510
U. S. 831 (1993). Petitioner’s state habeas proceedings fared
no better, and he was denied relief by the Texas Court of
Criminal Appeals.

Petitioner filed a petition for writ of habeas corpus in Fed-
eral District Court pursuant to 28 U. S. C. § 2254. Although
petitioner raised four issues, we concern ourselves here with
only petitioner’s jury selection claim premised on Batson.
The Federal Magistrate Judge who considered the merits
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was troubled by some of the evidence adduced in the state-
court proceedings. He, nevertheless, recommended, in def-
erence to the state courts’ acceptance of the prosecutors’
race-neutral justifications for striking the potential jurors,
that petitioner be denied relief. The United States District
Court adopted the recommendation. Pursuant to § 2253,
petitioner sought a COA from the District Court, and the
application was denied. Petitioner renewed his request to
the Court of Appeals for the Fifth Circuit, and it also denied
the COA.

The Court of Appeals noted that, under controlling habeas
principles, a COA will issue “ ‘only if the applicant has made
a substantial showing of the denial of a constitutional right.’ ”
Miller-El v. Johnson, 261 F. 3d 445, 449 (2001) (quoting 28
U. S. C. § 2253(c)(2)). Citing our decision in Slack v. McDan-
iel, 529 U. S. 473 (2000), the court reasoned that “[a] peti-
tioner makes a ‘substantial showing’ when he demonstrates
that his petition involves issues which are debatable among
jurists of reason, that another court could resolve the issues
differently, or that the issues are adequate to deserve en-
couragement to proceed further.” 261 F. 3d, at 449. The
Court of Appeals also interjected the requirements of 28
U. S. C. § 2254 into the COA determination: “As an appellate
court reviewing a federal habeas petition, we are required
by § 2254(d)(2) to presume the state court findings correct
unless we determine that the findings result in a decision
which is unreasonable in light of the evidence presented.
And the unreasonableness, if any, must be established by
clear and convincing evidence. See 28 U. S. C. § 2254(e)(1).”
261 F. 3d, at 451.

Applying this framework to petitioner’s COA application,
the Court of Appeals concluded “that the state court’s find-
ings are not unreasonable and that Miller-El has failed to
present clear and convincing evidence to the contrary.” Id.,
at 452. As a consequence, the court “determined that the
state court’s adjudication neither resulted in a decision that
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was unreasonable in light of the evidence presented nor re-
sulted in a decision contrary to clearly established federal
law as determined by the Supreme Court,” ibid.; and it de-
nied petitioner’s request for a COA. We granted certiorari.
534 U. S. 1122 (2002).

B

While a COA ruling is not the occasion for a ruling on the
merit of petitioner’s claim, our determination to reverse the
Court of Appeals counsels us to explain in some detail the
extensive evidence concerning the jury selection procedures.
Petitioner’s evidence falls into two broad categories. First,
he presented to the state trial court, at a pretrial Swain
hearing, evidence relating to a pattern and practice of race
discrimination in the voir dire. Second, two years later, he
presented, to the same state court, evidence that directly
related to the conduct of the prosecutors in his case. We
discuss the latter first.

A comparative analysis of the venire members demon-
strates that African-Americans were excluded from petition-
er’s jury in a ratio significantly higher than Caucasians were.
Of the 108 possible jurors reviewed by the prosecution and
defense, 20 were African-American. Nine of them were ex-
cused for cause or by agreement of the parties. Of the 11
African-American jurors remaining, however, all but 1 were
excluded by peremptory strikes exercised by the prosecu-
tors. On this basis 91% of the eligible black jurors were
removed by peremptory strikes. In contrast the prosecu-
tors used their peremptory strikes against just 13% (4 out of
31) of the eligible nonblack prospective jurors qualified to
serve on petitioner’s jury.

These numbers, while relevant, are not petitioner’s whole
case. During voir dire, the prosecution questioned venire
members as to their views concerning the death penalty and
their willingness to serve on a capital case. Responses that
disclosed reluctance or hesitation to impose capital punish-
ment were cited as a justification for striking a potential
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juror for cause or by peremptory challenge. Wainwright v.
Witt, 469 U. S. 412 (1985). The evidence suggests, however,
that the manner in which members of the venire were ques-
tioned varied by race. To the extent a divergence in re-
sponses can be attributed to the racially disparate mode of
examination, it is relevant to our inquiry.

Most African-Americans (53%, or 8 out of 15) were first
given a detailed description of the mechanics of an execution
in Texas:

“[I]f those three [sentencing] questions are answered
yes, at some point[,] Thomas Joe Miller-El will be taken
to Huntsville, Texas. He will be placed on death row
and at some time will be taken to the death house where
he will be strapped on a gurney, an IV put into his arm
and he will be injected with a substance that will cause
his death . . . as the result of the verdict in this case if
those three questions are answered yes.” App. 215.

Only then were these African-American venire members
asked whether they could render a decision leading to a sen-
tence of death. Very few prospective white jurors (6%, or
3 out of 49) were given this preface prior to being asked for
their views on capital punishment. Rather, all but three
were questioned in vague terms: “Would you share with us
. . . your personal feelings, if you could, in your own words
how you do feel about the death penalty and capital punish-
ment and secondly, do you feel you could serve on this type
of a jury and actually render a decision that would result in
the death of the Defendant in this case based on the evi-
dence? ” Id., at 506.

There was an even more pronounced difference, on the ap-
parent basis of race, in the manner the prosecutors ques-
tioned members of the venire about their willingness to im-
pose the minimum sentence for murder. Under Texas law
at the time of petitioner’s trial, an unwillingness to do so
warranted removal for cause. Huffman v. State, 450 S. W.
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2d 858, 861 (Tex. Crim. App. 1970), vacated in part, 408 U. S.
936 (1972). This strategy normally is used by the defense
to weed out pro-state members of the venire, but, ironically,
the prosecution employed it here. The prosecutors first
identified the statutory minimum sentence of five years’ im-
prisonment to 34 out of 36 (94%) white venire members, and
only then asked: “If you hear a case, to your way of thinking
[that] calls for and warrants and justifies five years, you’ll
give it?” App. 509. In contrast, only one out of eight
(12.5%) African-American prospective jurors were informed
of the statutory minimum before being asked what minimum
sentence they would impose. The typical questioning of the
other seven black jurors was as follows:

“[Prosecutor]: Now, the maximum sentence for [murder]
. . . is life under the law. Can you give me an idea of
just your personal feelings what you feel a minimum
sentence should be for the offense of murder the way
I’ve set it out for you?
“[Juror]: Well, to me that’s almost like it’s premeditated.
But you said they don’t have a premeditated statute
here in Texas.

. . . . .
“[Prosecutor]: Again, we’re not talking about self-
defense or accident or insanity or killing in the heat of
passion or anything like that. We’re talking about the
knowing—
“[Juror]: I know you said the minimum. The minimum
amount that I would say would be at least twenty
years.” Id., at 226–227.

Furthermore, petitioner points to the prosecution’s use of
a Texas criminal procedure practice known as jury shuffling.
This practice permits parties to rearrange the order in which
members of the venire are examined so as to increase the
likelihood that visually preferable venire members will be
moved forward and empaneled. With no information about
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the prospective jurors other than their appearance, the party
requesting the procedure literally shuffles the juror cards,
and the venire members are then reseated in the new order.
Tex. Code Crim. Proc. Ann., Art. 35.11 (Vernon Supp. 2003).
Shuffling affects jury composition because any prospective
jurors not questioned during voir dire are dismissed at the
end of the week, and a new panel of jurors appears the fol-
lowing week. So jurors who are shuffled to the back of the
panel are less likely to be questioned or to serve.

On at least two occasions the prosecution requested shuf-
fles when there were a predominant number of African-
Americans in the front of the panel. On yet another oc-
casion the prosecutors complained about the purported
inadequacy of the card shuffle by a defense lawyer but lodged
a formal objection only after the postshuffle panel composi-
tion revealed that African-American prospective jurors had
been moved forward.

Next, we turn to the pattern and practice evidence ad-
duced at petitioner’s pretrial Swain hearing. Petitioner
subpoenaed a number of current and former Dallas County
assistant district attorneys, judges, and others who had ob-
served firsthand the prosecution’s conduct during jury selec-
tion over a number of years. Although most of the wit-
nesses denied the existence of a systematic policy to exclude
African-Americans, others disagreed. A Dallas County dis-
trict judge testified that, when he had served in the District
Attorney’s Office from the late-1950’s to early-1960’s, his su-
perior warned him that he would be fired if he permitted
any African-Americans to serve on a jury. Similarly, an-
other Dallas County district judge and former assistant dis-
trict attorney from 1976 to 1978 testified that he believed the
office had a systematic policy of excluding African-Americans
from juries.

Of more importance, the defense presented evidence that
the District Attorney’s Office had adopted a formal policy to
exclude minorities from jury service. A 1963 circular by the
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District Attorney’s Office instructed its prosecutors to exer-
cise peremptory strikes against minorities: “ ‘Do not take
Jews, Negroes, Dagos, Mexicans or a member of any minor-
ity race on a jury, no matter how rich or how well educated.’ ”
App. 710. A manual entitled “Jury Selection in a Criminal
Case” was distributed to prosecutors. It contained an arti-
cle authored by a former prosecutor (and later a judge) under
the direction of his superiors in the District Attorney’s Of-
fice, outlining the reasoning for excluding minorities from
jury service. Although the manual was written in 1968, it
remained in circulation until 1976, if not later, and was avail-
able at least to one of the prosecutors in Miller-El’s trial.
Id., at 749, 774, 783.

Some testimony casts doubt on the State’s claim that these
practices had been discontinued before petitioner’s trial.
For example, a judge testified that, in 1985, he had to exclude
a prosecutor from trying cases in his courtroom for race-
based discrimination in jury selection. Other testimony in-
dicated that the State, by its own admission, once requested
a jury shuffle in order to reduce the number of African-
Americans in the venire. Id., at 788. Concerns over the
exclusion of African-Americans by the District Attorney’s
Office were echoed by Dallas County’s Chief Public Defender.

This evidence had been presented by petitioner, in support
of his Batson claim, to the state and federal courts that de-
nied him relief. It is against this background that we exam-
ine whether petitioner’s case should be heard by the Court
of Appeals.

II
A

As mandated by federal statute, a state prisoner seeking
a writ of habeas corpus has no absolute entitlement to appeal
a district court’s denial of his petition. 28 U. S. C. § 2253.
Before an appeal may be entertained, a prisoner who was
denied habeas relief in the district court must first seek and
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obtain a COA from a circuit justice or judge. This is a juris-
dictional prerequisite because the COA statute mandates
that “[u]nless a circuit justice or judge issues a certificate of
appealability, an appeal may not be taken to the court of
appeals. . . .” § 2253(c)(1). As a result, until a COA has
been issued federal courts of appeals lack jurisdiction to rule
on the merits of appeals from habeas petitioners.

A COA will issue only if the requirements of § 2253 have
been satisfied. “The COA statute establishes procedural
rules and requires a threshold inquiry into whether the cir-
cuit court may entertain an appeal.” Slack, 529 U. S., at
482; Hohn v. United States, 524 U. S. 236, 248 (1998). As the
Court of Appeals observed in this case, § 2253(c) permits the
issuance of a COA only where a petitioner has made a “sub-
stantial showing of the denial of a constitutional right.” In
Slack, supra, at 483, we recognized that Congress codified
our standard, announced in Barefoot v. Estelle, 463 U. S. 880
(1983), for determining what constitutes the requisite show-
ing. Under the controlling standard, a petitioner must
“sho[w] that reasonable jurists could debate whether (or, for
that matter, agree that) the petition should have been re-
solved in a different manner or that the issues presented
were ‘adequate to deserve encouragement to proceed fur-
ther.’ ” 529 U. S., at 484 (quoting Barefoot, supra, at 893,
n. 4).

The COA determination under § 2253(c) requires an over-
view of the claims in the habeas petition and a general as-
sessment of their merits. We look to the District Court’s
application of AEDPA to petitioner’s constitutional claims
and ask whether that resolution was debatable amongst ju-
rists of reason. This threshold inquiry does not require full
consideration of the factual or legal bases adduced in support
of the claims. In fact, the statute forbids it. When a court
of appeals sidesteps this process by first deciding the merits
of an appeal, and then justifying its denial of a COA based
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on its adjudication of the actual merits, it is in essence decid-
ing an appeal without jurisdiction.

To that end, our opinion in Slack held that a COA does
not require a showing that the appeal will succeed. Accord-
ingly, a court of appeals should not decline the application
for a COA merely because it believes the applicant will not
demonstrate an entitlement to relief. The holding in Slack
would mean very little if appellate review were denied be-
cause the prisoner did not convince a judge, or, for that mat-
ter, three judges, that he or she would prevail. It is consist-
ent with § 2253 that a COA will issue in some instances
where there is no certainty of ultimate relief. After all,
when a COA is sought, the whole premise is that the prisoner
“ ‘has already failed in that endeavor.’ ” Barefoot, supra, at
893, n. 4.

Our holding should not be misconstrued as directing that
a COA always must issue. Statutes such as AEDPA have
placed more, rather than fewer, restrictions on the power of
federal courts to grant writs of habeas corpus to state
prisoners. Duncan v. Walker, 533 U. S. 167, 178 (2001)
(“ ‘AEDPA’s purpose [is] to further the principles of comity,
finality, and federalism’ ” (quoting Williams v. Taylor, 529
U. S. 420, 436 (2000))); Williams v. Taylor, 529 U. S. 362, 399
(2000) (opinion of O’Connor, J.). The concept of a threshold,
or gateway, test was not the innovation of AEDPA. Con-
gress established a threshold prerequisite to appealability in
1908, in large part because it was “concerned with the in-
creasing number of frivolous habeas corpus petitions chal-
lenging capital sentences which delayed execution pending
completion of the appellate process . . . .” Barefoot, supra,
at 892, n. 3. By enacting AEDPA, using the specific stand-
ards the Court had elaborated earlier for the threshold test,
Congress confirmed the necessity and the requirement of dif-
ferential treatment for those appeals deserving of attention
from those that plainly do not. It follows that issuance of a
COA must not be pro forma or a matter of course.
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A prisoner seeking a COA must prove “ ‘something more
than the absence of frivolity’ ” or the existence of mere “good
faith” on his or her part. Barefoot, supra, at 893. We do
not require petitioner to prove, before the issuance of a COA,
that some jurists would grant the petition for habeas corpus.
Indeed, a claim can be debatable even though every jurist of
reason might agree, after the COA has been granted and the
case has received full consideration, that petitioner will not
prevail. As we stated in Slack, “[w]here a district court has
rejected the constitutional claims on the merits, the showing
required to satisfy § 2253(c) is straightforward: The peti-
tioner must demonstrate that reasonable jurists would find
the district court’s assessment of the constitutional claims
debatable or wrong.” 529 U. S., at 484.

B

Since Miller-El’s claim rests on a Batson violation, resolu-
tion of his COA application requires a preliminary, though
not definitive, consideration of the three-step framework
mandated by Batson and reaffirmed in our later precedents.
E. g., Purkett v. Elem, 514 U. S. 765 (1995) (per curiam);
Hernandez v. New York, 500 U. S. 352 (1991) (plurality opin-
ion). Contrary to the state trial court’s ruling on remand,
the State now concedes that petitioner, Miller-El, satisfied
step one: “[T]here is no dispute that Miller-El presented a
prima facie claim” that prosecutors used their peremptory
challenges to exclude venire members on the basis of race.
Brief for Respondent 32. Petitioner, for his part, acknowl-
edges that the State proceeded through step two by prof-
fering facially race-neutral explanations for these strikes.
Under Batson, then, the question remaining is step three:
whether Miller-El “has carried his burden of proving pur-
poseful discrimination.” Hernandez, supra, at 359.

As we confirmed in Purkett v. Elem, 514 U. S., at 768, the
critical question in determining whether a prisoner has
proved purposeful discrimination at step three is the persua-
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siveness of the prosecutor’s justification for his peremptory
strike. At this stage, “implausible or fantastic justifications
may (and probably will) be found to be pretexts for purpose-
ful discrimination.” Ibid. In that instance the issue comes
down to whether the trial court finds the prosecutor’s race-
neutral explanations to be credible. Credibility can be
measured by, among other factors, the prosecutor’s de-
meanor; by how reasonable, or how improbable, the explana-
tions are; and by whether the proffered rationale has some
basis in accepted trial strategy.

In Hernandez v. New York, a plurality of the Court con-
cluded that a state court’s finding of the absence of discrimi-
natory intent is “a pure issue of fact” accorded significant
deference:

“Deference to trial court findings on the issue of discrim-
inatory intent makes particular sense in this context be-
cause, as we noted in Batson, the finding ‘largely will
turn on evaluation of credibility.’ 476 U. S., at 98, n. 21.
In the typical peremptory challenge inquiry, the decisive
question will be whether counsel’s race-neutral explana-
tion for a peremptory challenge should be believed.
There will seldom be much evidence bearing on that
issue, and the best evidence often will be the demeanor
of the attorney who exercises the challenge. As with
the state of mind of a juror, evaluation of the prosecu-
tor’s state of mind based on demeanor and credibility
lies ‘peculiarly within a trial judge’s province.’ Wain-
wright v. Witt, 469 U. S. 412, 428 (1985), citing Patton v.
Yount, 467 U. S. 1025, 1038 (1984).” 500 U. S., at 365.

Deference is necessary because a reviewing court, which
analyzes only the transcripts from voir dire, is not as well
positioned as the trial court is to make credibility determina-
tions. “[I]f an appellate court accepts a trial court’s finding
that a prosecutor’s race-neutral explanation for his peremp-
tory challenges should be believed, we fail to see how the
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appellate court nevertheless could find discrimination. The
credibility of the prosecutor’s explanation goes to the heart
of the equal protection analysis, and once that has been set-
tled, there seems nothing left to review.” Id., at 367.

In the context of direct review, therefore, we have noted
that “the trial court’s decision on the ultimate question of
discriminatory intent represents a finding of fact of the sort
accorded great deference on appeal” and will not be over-
turned unless clearly erroneous. Id., at 364. A federal
court’s collateral review of a state-court decision must be
consistent with the respect due state courts in our federal
system. Where 28 U. S. C. § 2254 applies, our habeas juris-
prudence embodies this deference. Factual determinations
by state courts are presumed correct absent clear and con-
vincing evidence to the contrary, § 2254(e)(1), and a decision
adjudicated on the merits in a state court and based on a
factual determination will not be overturned on factual
grounds unless objectively unreasonable in light of the evi-
dence presented in the state-court proceeding, § 2254(d)(2);
see also Williams, 529 U. S., at 399 (opinion of O’Connor, J.).

Even in the context of federal habeas, deference does not
imply abandonment or abdication of judicial review. Defer-
ence does not by definition preclude relief. A federal court
can disagree with a state court’s credibility determination
and, when guided by AEDPA, conclude the decision was un-
reasonable or that the factual premise was incorrect by clear
and convincing evidence. In the context of the threshold ex-
amination in this Batson claim the issuance of a COA can
be supported by any evidence demonstrating that, despite
the neutral explanation of the prosecution, the peremptory
strikes in the final analysis were race based. It goes with-
out saying that this includes the facts and circumstances that
were adduced in support of the prima facie case. Cf. Reeves
v. Sanderson Plumbing Products, Inc., 530 U. S. 133 (2000)
(in action under Title VII of the Civil Rights Act of 1964,
employee’s prima facie case and evidence that employer’s
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race-neutral response was a pretext can support a finding of
purposeful discrimination). Only after a COA is granted
will a reviewing court determine whether the trial court’s
determination of the prosecutor’s neutrality with respect to
race was objectively unreasonable and has been rebutted by
clear and convincing evidence to the contrary. At this stage,
however, we only ask whether the District Court’s applica-
tion of AEDPA deference, as stated in §§ 2254(d)(2) and
(e)(1), to petitioner’s Batson claim was debatable amongst
jurists of reason.

C

Applying these rules to Miller-El’s application, we have no
difficulty concluding that a COA should have issued. We
conclude, on our review of the record at this stage, that the
District Court did not give full consideration to the substan-
tial evidence petitioner put forth in support of the prima
facie case. Instead, it accepted without question the state
court’s evaluation of the demeanor of the prosecutors and
jurors in petitioner’s trial. The Court of Appeals evaluated
Miller-El’s application for a COA in the same way. In ruling
that petitioner’s claim lacked sufficient merit to justify appel-
late proceedings, the Court of Appeals recited the require-
ments for granting a writ under § 2254, which it interpreted
as requiring petitioner to prove that the state-court deci-
sion was objectively unreasonable by clear and convincing
evidence.

This was too demanding a standard on more than one level.
It was incorrect for the Court of Appeals, when looking
at the merits, to merge the independent requirements of
§§ 2254(d)(2) and (e)(1). AEDPA does not require petitioner
to prove that a decision is objectively unreasonable by clear
and convincing evidence. The clear and convincing evidence
standard is found in § 2254(e)(1), but that subsection pertains
only to state-court determinations of factual issues, rather
than decisions. Subsection (d)(2) contains the unreasonable
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requirement and applies to the granting of habeas relief
rather than to the granting of a COA.

The Court of Appeals, moreover, was incorrect for an even
more fundamental reason. Before the issuance of a COA,
the Court of Appeals had no jurisdiction to resolve the mer-
its of petitioner’s constitutional claims. True, to the extent
that the merits of this case will turn on the agreement or
disagreement with a state-court factual finding, the clear and
convincing evidence and objective unreasonableness stand-
ards will apply. At the COA stage, however, a court need
not make a definitive inquiry into this matter. As we have
said, a COA determination is a separate proceeding, one dis-
tinct from the underlying merits. Slack, 529 U. S., at 481;
Hohn, 524 U. S., at 241. The Court of Appeals should have
inquired whether a “substantial showing of the denial of a
constitutional right” had been proved. Deciding the sub-
stance of an appeal in what should only be a threshold in-
quiry undermines the concept of a COA. The question is
the debatability of the underlying constitutional claim, not
the resolution of that debate.

In this case, the statistical evidence alone raises some de-
bate as to whether the prosecution acted with a race-based
reason when striking prospective jurors. The prosecutors
used their peremptory strikes to exclude 91% of the eligible
African-American venire members, and only one served on
petitioner’s jury. In total, 10 of the prosecutors’ 14 peremp-
tory strikes were used against African-Americans. Hap-
penstance is unlikely to produce this disparity.

The case for debatability is not weakened when we exam-
ine the State’s defense of the disparate treatment. The
Court of Appeals held that “[t]he presumption of correctness
is especially strong, where, as here, the trial court and state
habeas court are one and the same.” 261 F. 3d, at 449. As
we have noted, the trial court held its Batson hearing two
years after the voir dire. While the prosecutors had prof-
fered contemporaneous race-neutral justifications for many
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of their peremptory strikes, the state trial court had no occa-
sion to judge the credibility of these explanations at that
time because our equal protection jurisprudence then, dic-
tated by Swain, did not require it. As a result, the evidence
presented to the trial court at the Batson hearing was sub-
ject to the usual risks of imprecision and distortion from the
passage of time.

In this case, three of the State’s proffered race-neutral ra-
tionales for striking African-American jurors pertained just
as well to some white jurors who were not challenged and
who did serve on the jury. The prosecutors explained that
their peremptory challenges against six African-American
potential jurors were based on ambivalence about the death
penalty; hesitancy to vote to execute defendants capable of
being rehabilitated; and the jurors’ own family history of
criminality. In rebuttal of the prosecution’s explanation,
petitioner identified two empaneled white jurors who ex-
pressed ambivalence about the death penalty in a manner
similar to their African-American counterparts who were the
subject of prosecutorial peremptory challenges. One indi-
cated that capital punishment was not appropriate for a first
offense, and another stated that it would be “difficult” to im-
pose a death sentence. Similarly, two white jurors ex-
pressed hesitation in sentencing to death a defendant who
might be rehabilitated; and four white jurors had family
members with criminal histories. As a consequence, even
though the prosecution’s reasons for striking African-
American members of the venire appear race neutral, the
application of these rationales to the venire might have been
selective and based on racial considerations. Whether a
comparative juror analysis would demonstrate the prosecu-
tors’ rationales to have been pretexts for discrimination is
an unnecessary determination at this stage, but the evidence
does make debatable the District Court’s conclusion that no
purposeful discrimination occurred.
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We question the Court of Appeals’ and state trial court’s
dismissive and strained interpretation of petitioner’s evi-
dence of disparate questioning. 261 F. 3d, at 452 (“The find-
ings of the state court that there was no disparate question-
ing of the Batson jurors . . . [is] fully supported by the
record”). Petitioner argues that the prosecutors’ sole pur-
pose in using disparate questioning was to elicit responses
from the African-American venire members that reflected an
opposition to the death penalty or an unwillingness to im-
pose a minimum sentence, either of which justified for-cause
challenges by the prosecution under the then-applicable
state law. This is more than a remote possibility. Dispar-
ate questioning did occur. Petitioner submits that disparate
questioning created the appearance of divergent opinions
even though the venire members’ views on the relevant sub-
ject might have been the same. It follows that, if the use of
disparate questioning is determined by race at the outset, it
is likely a justification for a strike based on the resulting
divergent views would be pretextual. In this context the
differences in the questions posed by the prosecutors are
some evidence of purposeful discrimination. Batson, 476
U. S., at 97 (“Similarly, the prosecutor’s questions and state-
ments during voir dire examination and in exercising his
challenges may support or refute an inference of discrimina-
tory purpose”).

As a preface to questions about views the prospective ju-
rors held on the death penalty, the prosecution in some in-
stances gave an explicit account of the execution process.
Of those prospective jurors who were asked their views on
capital punishment, the preface was used for 53% of the
African-Americans questioned on the issue but for just 6%
of white persons. The State explains the disparity by as-
serting that a disproportionate number of African-American
venire members expressed doubts as to the death penalty on
their juror questionnaires. This cannot be accepted without
further inquiry, however, for the State’s own evidence is in-
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consistent with that explanation. By the State’s calcula-
tions, 10 African-American and 10 white prospective jurors
expressed some hesitation about the death penalty on their
questionnaires; however, of that group, 7 out of 10 African-
Americans and only 2 out of 10 whites were given the ex-
plicit description.

There is an even greater disparity along racial lines when
we consider disparate questioning concerning minimum pun-
ishments. Ninety-four percent of whites were informed of
the statutory minimum sentence, compared to only twelve
and a half percent of African-Americans. No explanation is
proffered for the statistical disparity. Pierre v. Louisiana,
306 U. S. 354, 361–362 (1939) (“ ‘The fact that the testimony
. . . was not challenged by evidence appropriately direct, can-
not be brushed aside.’ Had there been evidence obtainable
to contradict and disprove the testimony offered by peti-
tioner, it cannot be assumed that the State would have re-
frained from introducing it” (quoting Norris v. Alabama, 294
U. S. 587, 594–595 (1935))). Indeed, while petitioner’s ap-
peal was pending before the Texas Court of Criminal Ap-
peals, that court found a Batson violation where this precise
line of disparate questioning on mandatory minimums was
employed by one of the same prosecutors who tried the in-
stant case. Chambers v. State, 784 S. W. 2d 29, 31 (Tex.
Crim. App. 1989). It follows, in our view, that a fair inter-
pretation of the record on this threshold examination in the
COA analysis is that the prosecutors designed their ques-
tions to elicit responses that would justify the removal of
African-Americans from the venire. Batson, supra, at 93
(“Circumstantial evidence of invidious intent may include
proof of disproportionate impact. . . . We have observed that
under some circumstances proof of discriminatory impact
‘may for all practical purposes demonstrate unconstitutional-
ity because in various circumstances the discrimination is
very difficult to explain on nonracial grounds’ ”).



537US2 Unit: $U19 [04-16-04 22:45:31] PAGES PGT: OPIN

346 MILLER-EL v. COCKRELL

Opinion of the Court

We agree with petitioner that the prosecution’s decision to
seek a jury shuffle when a predominant number of African-
Americans were seated in the front of the panel, along with
its decision to delay a formal objection to the defense’s shuf-
fle until after the new racial composition was revealed, raise
a suspicion that the State sought to exclude African-
Americans from the jury. Our concerns are amplified by the
fact that the state court also had before it, and apparently
ignored, testimony demonstrating that the Dallas County
District Attorney’s Office had, by its own admission, used
this process to manipulate the racial composition of the jury
in the past. App. 788 (noting that a prosecutor admitted to
requesting a jury shuffle “because a predominant number of
the first six, eight or ten jurors were blacks”). Even though
the practice of jury shuffling might not be denominated as a
Batson claim because it does not involve a peremptory chal-
lenge, the use of the practice here tends to erode the credibil-
ity of the prosecution’s assertion that race was not a motivat-
ing factor in the jury selection.

Finally, in our threshold examination, we accord some
weight to petitioner’s historical evidence of racial discrimina-
tion by the District Attorney’s Office. Evidence presented
at the Swain hearing indicates that African-Americans al-
most categorically were excluded from jury service. Bat-
son, supra, at 94 (“Proof of systematic exclusion from the
venire raises an inference of purposeful discrimination be-
cause the ‘result bespeaks discrimination’ ”); Vasquez v. Hil-
lery, 474 U. S. 254, 259 (1986) (“As early as 1942, this Court
rejected a contention that absence of blacks on the grand
jury was insufficient to support an inference of discrimina-
tion, summarily asserting that ‘chance or accident could
hardly have accounted for the continuous omission of negroes
from the grand jury lists for so long a period as sixteen years
or more’ ” (quoting Hill v. Texas, 316 U. S. 400, 404 (1942)));
Hernandez v. Texas, 347 U. S. 475, 482 (1954) (“But it taxes
our credulity to say that mere chance resulted in there being
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no members of this class among the over six thousand jurors
called in the past 25 years”). Only the Federal Magistrate
Judge addressed the import of this evidence in the context
of a Batson claim; and he found it both unexplained and dis-
turbing. Irrespective of whether the evidence could prove
sufficient to support a charge of systematic exclusion of
African-Americans, it reveals that the culture of the District
Attorney’s Office in the past was suffused with bias against
African-Americans in jury selection. This evidence, of
course, is relevant to the extent it casts doubt on the legiti-
macy of the motives underlying the State’s actions in peti-
tioner’s case. Even if we presume at this stage that the
prosecutors in Miller-El’s case were not part of this culture
of discrimination, the evidence suggests they were likely not
ignorant of it. Both prosecutors joined the District Attor-
ney’s Office when assistant district attorneys received formal
training in excluding minorities from juries. The supposi-
tion that race was a factor could be reinforced by the fact
that the prosecutors marked the race of each prospective
juror on their juror cards.

In resolving the equal protection claim against petitioner,
the state courts made no mention of either the jury shuffle
or the historical record of purposeful discrimination. We
adhere to the proposition that a state court need not make
detailed findings addressing all the evidence before it. This
failure, however, does not diminish its significance. Our
concerns here are heightened by the fact that, when pre-
sented with this evidence, the state trial court somehow rea-
soned that there was not even the inference of discrimination
to support a prima facie case. This was clear error, and the
State declines to defend this particular ruling. “If these
general assertions were accepted as rebutting a defendant’s
prima facie case, the Equal Protection Clause ‘would be but
a vain and illusory requirement.’ ” Batson, 476 U. S., at 98
(quoting Norris, 294 U. S., at 598).
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To secure habeas relief, petitioner must demonstrate that
a state court’s finding of the absence of purposeful discrimi-
nation was incorrect by clear and convincing evidence, 28
U. S. C. § 2254(e)(1), and that the corresponding factual deter-
mination was “objectively unreasonable” in light of the rec-
ord before the court. The State represents to us that peti-
tioner will not be able to satisfy his burden. That may or
may not be the case. It is not, however, the question before
us. The COA inquiry asks only if the District Court’s deci-
sion was debatable. Our threshold examination convinces
us that it was.

The judgment of the Fifth Circuit is reversed, and the case
is remanded for further proceedings consistent with this
opinion.

It is so ordered.

Justice Scalia, concurring.

I join the Court’s opinion, but write separately for two
reasons: First, to explain why I believe the Court’s willing-
ness to consider the Antiterrorism and Effective Death Pen-
alty Act of 1996’s (AEDPA) limits on habeas relief in decid-
ing whether to issue a certificate of appealability (COA) is in
accord with the text of 28 U. S. C. § 2253(c). Second, to dis-
cuss some of the evidence on the State’s side of the case—
which, though inadequate (as the Court holds) to make the
absence of a claimed violation of Batson v. Kentucky, 476
U. S. 79 (1986), undebatable, still makes this, in my view, a
very close case.

I

Many Court of Appeals decisions have denied applications
for a COA only after concluding that the applicant was not
entitled to habeas relief on the merits—without even analyz-
ing whether the applicant had made a substantial showing of
a denial of a constitutional right. See, e. g., Kasi v. Ange-
lone, 300 F. 3d 487 (CA4 2002); Wheat v. Johnson, 238 F. 3d
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357 (CA5 2000).* The Court today disapproves this ap-
proach, which improperly resolves the merits of the appeal
during the COA stage. Ante, at 331, 335–338. Less clear
from the Court’s opinion, however, is why a “circuit justice
or judge,” in deciding whether to issue a COA, must “look
to the District Court’s application of AEDPA to [a ha-
beas petitioner’s] constitutional claims and ask whether that
resolution was debatable amongst jurists of reason.” Ante,
at 336 (emphasis added). How the district court applied
AEDPA has nothing to do with whether a COA applicant has
made “a substantial showing of the denial of a constitutional
right,” as required by 28 U. S. C. § 2253(c)(2), so the AEDPA
standard should seemingly have no role in the COA inquiry.

Section 2253(c)(2), however, provides that “[a] certificate of
appealability may issue . . . only if the applicant has made a
substantial showing of the denial of a constitutional right.”
(Emphasis added.) A “substantial showing” does not enti-
tle an applicant to a COA; it is a necessary and not a suffi-
cient condition. Nothing in the text of § 2253(c)(2) prohibits
a circuit justice or judge from imposing additional require-
ments, and one such additional requirement has been ap-
proved by this Court. See Slack v. McDaniel, 529 U. S. 473,
484 (2000) (holding that a habeas petitioner seeking to appeal
a district court’s denial of habeas relief on procedural
grounds must not only make a substantial showing of the
denial of a constitutional right but also must demonstrate
that jurists of reason would find it debatable whether the
district court was correct in its procedural ruling).

The Court today imposes another additional requirement:
A circuit justice or judge must deny a COA, even when the
habeas petitioner has made a substantial showing that his

*In what can be regarded as a logical development from the error of
analyzing a request for a COA like a merits appeal, some courts have
simply allowed merits appeals to be taken without a COA—in flat contra-
vention of 28 U. S. C. § 2253(c)(1)(A). See, e. g., Bates v. Lee, 308 F. 3d 411
(CA4 2002).



537US2 Unit: $U19 [04-16-04 22:45:31] PAGES PGT: OPIN

350 MILLER-EL v. COCKRELL

Scalia, J., concurring

constitutional rights were violated, if all reasonable jurists
would conclude that a substantive provision of the federal
habeas statute bars relief. Ante, at 336. To give an exam-
ple, suppose a state prisoner presents a constitutional claim
that reasonable jurists might find debatable, but is unable to
find any “clearly established” Supreme Court precedent in
support of that claim (which was previously rejected on the
merits in state-court proceedings). Under the Court’s view,
a COA must be denied, even if the habeas petitioner satisfies
the “substantial showing of the denial of a constitutional
right” requirement of § 2253(c)(2), because all reasonable ju-
rists would agree that habeas relief is impossible to obtain
under § 2254(d). This approach is consonant with Slack, in
accord with the COA’s purpose of preventing meritless ha-
beas appeals, and compatible with the text of § 2253(c), which
does not make the “substantial showing of the denial of a
constitutional right” a sufficient condition for a COA.

II

In applying the Court’s COA standard to petitioner’s case,
we must ask whether petitioner has made a substantial
showing of a Batson violation and also whether reasonable
jurists could debate petitioner’s ability to obtain habeas re-
lief in light of AEDPA. The facts surrounding petitioner’s
Batson claims, when viewed in light of § 2254(e)(1)’s require-
ment that state-court factual determinations can be over-
come only by clear and convincing evidence to the contrary,
reveal this to be a close, rather than a clear, case for the
granting of a COA.

Petitioner maintains that the following six African-
American jurors were victims of racially motivated peremp-
tory strikes: Edwin Rand, Wayman Kennedy, Roderick Boze-
man, Billy Jean Fields, Joe Warren, and Carrol Boggess. As
to each of them, the State proffered race-neutral explana-
tions for its peremptory challenge. Five were challenged
primarily because of their views on imposing the death pen-
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alty (Rand, Kennedy, Bozeman, Warren, and Boggess), and
one (Fields) was challenged because (among other reasons)
his brother had been convicted of drug offenses and served
time in prison. By asserting race-neutral reasons for the
challenges, the State satisfied step two of Batson. See Pur-
kett v. Elem, 514 U. S. 765, 767–768 (1995) (per curiam).
Unless petitioner can make a substantial showing that (i. e.,
a showing that reasonable jurists could debate whether) the
State fraudulently recited these explanations as pretext for
race discrimination, he has not satisfied the requirement of
§ 2253(c)(2). Moreover, because the state court entered a
finding of fact that the prosecution’s purported reasons for
exercising its peremptory challenges were not pretextual,
App. 878, a COA should not issue unless that finding can
reasonably be thought to be contradicted by clear and con-
vincing evidence. See § 2254(e)(1) (“[A] determination of a
factual issue made by a State court shall be presumed to be
correct. The applicant shall have the burden of rebutting
the presumption of correctness by clear and convincing evi-
dence”). Ante, at 336.

The weakness in petitioner’s Batson claims stems from
his difficulty in identifying any unchallenged white venire-
man similarly situated to the six aforementioned African-
American veniremen. Although petitioner claims that two
white veniremen, Sandra Hearn and Marie Mazza, expressed
views about the death penalty as ambivalent as those ex-
pressed by Rand, Kennedy, Bozeman, Warren, and Boggess,
the voir dire transcripts do not clearly bear that out. Al-
though Hearn initially stated that she thought the death pen-
alty was inappropriate for first-time offenders, she also said,
“I do not see any reason why I couldn’t sit on a jury when
you’re imposing a death penalty.” App. 694. She further
stated that someone who was an extreme child abuser de-
served the death penalty, whether or not it was a first-time
offense. Reply Brief for Petitioner 14a. Hearn also made
pro-prosecution statements about her distaste for criminal
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defendants’ use of psychiatric testimony to establish incom-
petency. Id., at 17a. As for Mazza, her stated views on the
death penalty were as follows: “It’s kind of hard determining
somebody’s life, whether they live or die, but I feel that is
something that is accepted in our courts now and it is some-
thing that—a decision that I think I could make one way or
the other.” App. 519.

Compare those statements with the sentiments expressed
by the challenged African-American veniremen. Kennedy
supported the death penalty only in cases of mass murder.
“Normally I wouldn’t say on just the average murder case—
I would say no, not the death sentence.” Id., at 216. Boze-
man supported the death penalty only “if there’s no possible
way to rehabilitate a person . . . I would say somebody men-
tally disturbed or something like that or say a Manson type
or something like that.” Id., at 79. When asked by the
prosecutors whether repeated criminal violent conduct
would indicate that a person was beyond rehabilitation,
Bozeman replied, “No, not really.” Ibid. Warren refused
to give any clear answer regarding his views on the death
penalty despite numerous questions from the prosecutors.
Id., at 139–140 (“Well, there again, it goes back to the situa-
tion, you know, sometimes”); id., at 140. When asked
whether the death penalty accomplishes anything, Warren
answered, “Yes and no. Sometimes I think it does and
sometimes I think it don’t [sic]. Sometimes you have mixed
feelings about things like that.” Ibid. When asked, “What
do you think it accomplishes when you feel it does?,” Warren
replied, “I don’t know.” Ibid. Boggess referred to the
death penalty as “murder,” id., at 197, and said, “whether or
not I could actually go through with murder—with killing
another person or taking another person’s life, I just don’t
know. I’d have trouble with that,” ibid. Rand is a closer
case. His most ambivalent statement was “Can I do this?
You know, right now I say I can, but tomorrow I might not.”
Id., at 161 (internal quotation marks omitted). Later on
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Rand did say that he could impose the death penalty as a
juror. Id., at 162–164. But Hearn and Mazza (the white
jurors who were seated) also said that they could sit on a
jury that imposed the death penalty. At most, petitioner
has shown that one of these African-American veniremen
(Rand) may have been no more ambivalent about the death
penalty than white jurors Hearn and Mazza. That perhaps
would have been enough to permit the state trial court, de-
ciding the issue de novo after observing the demeanor of the
prosecutors and the disputed jurors, to find a Batson vio-
lation. But in a federal habeas case, where a state court
has previously entered factfindings that the six African-
American jurors were not challenged because of their race,
petitioner must provide “clear and convincing evidence” that
the state court erred, and, when requesting a COA, must
demonstrate that jurists of reason could debate whether this
standard was satisfied. Ante, at 336.

Fields, the sixth African-American venireman who peti-
tioner claims was challenged because of his race, supported
capital punishment. However, his brother had several drug
convictions and had served time in prison. App. 124.
(Warren and Boggess, two of the African-American venire-
men previously discussed, also had relatives with criminal
convictions—Warren’s brother had been convicted of fraud
in relation to food stamps, id., at 153, and Boggess had testi-
fied as a defense witness at her nephew’s trial for theft, id.,
at 211, and reported in her questionnaire that some of her
cousins had problems with the law, Joint Lodging 43.) Of
the four white veniremen who petitioner claims also had rel-
atives with criminal histories and therefore “should have
been struck” by the prosecution—three (Noad Vickery,
Cheryl Davis, and Chatta Nix) were actually so pro-
prosecution that they were struck by the petitioner. Id., at
111. The fourth, Joan Weiner, had a son who had shoplifted
at the age of 10. App. 511. That is hardly comparable to
Fields’s situation, and Weiner was a strong State’s juror for
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other reasons: She had relatives who worked in law enforce-
ment, id., at 510, and her support for the death penalty was
clear and unequivocal, id., at 506, 511.

For the above reasons, my conclusion that there is room
for debate as to the merits of petitioner’s Batson claim is far
removed from a judgment that the State’s explanations for
its peremptory strikes were implausible.

* * *

With these observations, I join the Court’s opinion.

Justice Thomas, dissenting.
Unpersuaded by petitioner’s claims, the state trial court

found that “there was no purposeful discrimination by the
prosecut[ion] in the use of . . . peremptory strikes,” App. 878.
This finding established that petitioner had failed to carry
his burden at step three of the inquiry set out in Batson v.
Kentucky, 476 U. S. 79 (1986). Title 28 U. S. C. § 2254(e)(1)
requires that a federal habeas court “presum[e]” the state
court’s findings of fact “to be correct” unless petitioner
can rebut the presumption “by clear and convincing evi-
dence.” The majority decides, without explanation, to ig-
nore § 2254(e)(1)’s explicit command. I cannot. Because
petitioner has not shown, by clear and convincing evidence,
that any peremptory strikes of black veniremen were exer-
cised because of race, he does not merit a certificate of ap-
pealability (COA). I respectfully dissent.

I
A

The Court agrees, ante, at 342, that the state court’s find-
ing at step three of Batson is a finding of fact ordinarily
subject to § 2254(e)(1)’s presumption of correctness:

“In a proceeding instituted by an application for a writ
of habeas corpus by a person in custody pursuant to the
judgment of a State court, a determination of a factual
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issue made by a State court shall be presumed to be
correct. The applicant shall have the burden of rebut-
ting the presumption of correctness by clear and con-
vincing evidence.”

However, the Court implicitly rejects the obvious conclusion
that the COA determination under § 2253(c) is part of a “pro-
ceeding instituted by an application for a writ of habeas cor-
pus.” Instead of presuming the state court’s factfindings to
be correct, as § 2254(e)(1) requires, the Court holds that peti-
tioner need only show that reasonable jurists could disagree
as to whether he can provide clear and convincing evidence
that the finding was erroneous. Ante, at 341.

The Court’s main justification for this conclusion is sup-
posed fidelity to Slack v. McDaniel, 529 U. S. 473 (2000).
See ante, at 338 (“ ‘The petitioner must demonstrate that
reasonable jurists would find the district court’s assessment
of the constitutional claims debatable or wrong’ ” (quoting
Slack, supra, at 484)). But neither Slack nor any other de-
cision of this Court addressing the COA procedure has ever
considered a “constitutional claim” that turns entirely on
issues of fact. In these circumstances, it is the text of
§ 2254(e)(1) that governs.

Unlike the majority, I begin with the plain text of the stat-
ute that instructs federal courts how to treat state-court
findings of fact. At issue is what constitutes a “proceeding”
for purposes of § 2254(e)(1). The word, “proceeding,” means
“[t]he regular and orderly progression of a lawsuit, including
all acts and events between the time of commencement and
the entry of judgment.” Black’s Law Dictionary 1221 (7th
ed. 1999) (emphasis added). The COA, “standing alone, . . .
does not assert a grievance against anyone, does not seek
remedy or redress for any legal injury, and does not even
require a ‘party’ on the other side. It is nothing more than
a request for permission to seek review.” Hohn v. United
States, 524 U. S. 236, 256 (1998) (Scalia, J., dissenting).
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I agree with the majority that the existence of a COA is a
jurisdictional prerequisite to the merits appeal. Ante, at
336. However, the Court takes a wrong turn when it im-
plies that the merits appeal is part of the habeas process (or
“proceeding”) but the COA determination somehow is not.
Overwhelming authority (including the majority opinion)
confirms that § 2254(e)(1) applies to the merits appeal. See
ante, at 342; Weaver v. Bowersox, 241 F. 3d 1024, 1030 (CA8
2001); Putman v. Head, 268 F. 3d 1223, 1241 (CA11 2001);
Johnson v. Gibson, 254 F. 3d 1155, 1160 (CA10 2001); Francis
S. v. Stone, 221 F. 3d 100, 114–115 (CA2 2000); Weeks v. Sny-
der, 219 F. 3d 245, 258 (CA3 2000); Mueller v. Angelone, 181
F. 3d 557, 575 (CA4 1999); Ashford v. Gilmore, 167 F. 3d 1130,
1131 (CA7 1999); cf. Sumner v. Mata, 449 U. S. 539, 546–547
(1981) (pre-Antiterrorism and Effective Death Penalty Act
of 1996 (AEDPA) factual deference provision with virtually
identical language applies to merits appeal). The COA
determination should be treated no differently, because
§ 2254(e)(1) draws no distinction between the merits appeal
and the COA. The Court’s silent conclusion to the contrary
is simply illogical. The COA’s status as the jurisdictional
prerequisite for the merits appeal requires that both the
COA determination and the merits appeal be considered a
part of the same “proceeding.”

The Court’s rejection of this conclusion also conflicts with
pre-AEDPA practice. Prior to AEDPA, access to a merits
appeal in federal habeas corpus proceedings was governed
by a mechanism similar to the COA, known as a certificate
of probable cause, or CPC. See Slack, supra, at 480.
There was also a standard of factual deference similar to,
though weaker than, the standard in § 2254(e)(1). See 28
U. S. C. § 2254(d) (1994 ed.).1 Under these provisions (indis-

1 The pre-AEDPA standard of factual deference provided:
“In any proceeding instituted in a Federal court by an application for a
writ of habeas corpus by a person in custody pursuant to the judgment of
a State court, a determination after a hearing on the merits of a factual
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tinguishable from AEDPA’s for these purposes), courts con-
cluded that § 2254(e)(1)’s predecessor applied directly to the
CPC proceeding, without any filtering through the “debata-
bility” standard the Court has used in both the CPC and
COA contexts. See, e. g., Barnard v. Collins, 13 F. 3d 871,
876–877 (CA5 1994); Cordova v. Collins, 953 F. 2d 167, 169
(CA5 1992). These cases support the straightforward notion
that § 2254(e)(1), like its predecessor did with respect to CPC
proceedings, applies directly to the COA proceeding.

The Court’s decision in Hohn, supra, which holds that the
COA determination constitutes a “case” in the court of ap-
peals for purposes of this Court’s jurisdiction under 28
U. S. C. § 1254, is not to the contrary. Hohn does not hold,
nor does its logic require, that the COA determination be
regarded as separate from the rest of the habeas proceeding.
In fact, Hohn rejected the proposition that “a request to pro-
ceed before a court of appeals should be regarded as a
threshold inquiry separate from the merits . . . .” 524 U. S.,
at 246 (emphasis added). Indeed, Hohn analogized the COA
to the filing of a notice of appeal, id., at 247, which in the
civil context all would consider to be part of the same “pro-
ceeding” (“instituted by” a complaint) as the trial and mer-
its appeal.

B

The Court also errs, albeit in dicta, when it implies that
delayed state factfinding—here the two years between voir
dire and the post-trial Batson hearing 2—is an excuse for

issue, made by a State court of competent jurisdiction . . . shall be pre-
sumed to be correct, unless the applicant shall establish or it shall other-
wise appear, or the respondent shall admit [enumerated exceptions
omitted]. . . . And in an evidentiary hearing . . . the burden shall rest
upon the applicant to establish by convincing evidence that the factual
determination by the State court was erroneous.”

2 Not all the factfinding was so hindered. Prosecutors gave reasons for
2 of the 10 strikes of black veniremen at the post-trial Batson hearing.
One of those, Joe Warren, is at issue here. App. 856–860.
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weakened factual deference. Ante, at 342–343. Even put-
ting aside the fact that an appellate court on direct review
should (and would) still give heavy deference to 2-year-old
credibility findings,3 this reasoning is in tension with the
plain text of § 2254(e)(1) and ignores changes wrought by
AEDPA to the role of federal courts on collateral review.

Unlike an appellate court’s review of district court findings
of fact for clear error, § 2254(e)(1) establishes a presumption
of correctness. It requires that the federal habeas court as-
sume the state court that entered the findings was the best
placed factfinder with the most complete record and only
then ask whether the petitioner can refute that factual find-
ing by clear and convincing evidence. Procedural imperfec-
tions ordinarily will not affect this presumption; thus, it does
not matter whether the state judge made his decision two
years late or with a less-than-perfect record. Admittedly
these conditions might increase the odds that a habeas appli-
cant could locate helpful evidence, but to “presume” facts
“correct” means a court cannot allow a habeas applicant to
evade § 2254(e)(1) by attacking the process employed by the
state factfinder rather than the actual factfindings.

This reading is confirmed by the changes worked by
AEDPA. Section 2254(e)(1) does not, as its predecessor did,
create exceptions to factual deference for procedural infirm-
ities. For example, prior to AEDPA, a federal habeas court

3 I am puzzled by the majority’s willingness to hold against respondent
the failure of prosecutors to testify at the post-trial Batson hearing.
Petitioner could easily have requested that the reasons for the allegedly
unconstitutional peremptory strikes be given again, and did not. The at-
torney representing the State at the post-trial Batson hearing made cer-
tain that both trial prosecutors were present to reiterate the reasons they
gave in the record for striking the challenged black veniremen. App. 865.
Petitioner’s counsel explicitly refused the opportunity to do so when it
was offered. Ibid. Furthermore, I fail to understand why a move that
resulted in a more efficient hearing without redundant testimony should
redound to the benefit of petitioner, who bears the burden of proof in this
federal habeas corpus proceeding.
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would not defer to state-court determinations of fact if “the
factfinding procedure employed by the State court was not
adequate to afford a full and fair hearing,” 28 U. S. C.
§ 2254(d)(2) (1994 ed.), “the material facts were not ade-
quately developed at the State court hearing,” § 2254(d)(3),
or “the applicant did not receive a full, fair, and adequate
hearing,” § 2254(d)(6). The removal of these exceptions
forecloses the use of marginal procedural complaints—such
as a delay between voir dire and a Batson hearing—to deter-
mine whether or “how much” a federal habeas court will
defer to state-court factfinding.

Section 2254(e)(1) simply cannot be read to contain an im-
plied sliding scale of deference. I do not understand the
Court to disagree with this view, however, as its dicta does
not actually purport to interpret the text of § 2254(e)(1).4

II

Because § 2254(e)(1) supplies the governing legal standard,
petitioner must provide “clear and convincing” evidence of
purposeful discrimination in order to obtain a COA. Peti-
tioner’s constitutional claim under Batson turns on this fact
and “reasonable jurists could debate,” ante, at 336 (internal

4 I do, however, agree with the majority that the Court’s decisions in
Hernandez v. New York, 500 U. S. 352 (1991), and Purkett v. Elem, 514
U. S. 765 (1995) (per curiam), can be helpful in guiding a federal habeas
court deciding a claim under Batson v. Kentucky, 476 U. S. 79 (1986). For
instance, both cases confirm that Batson step three turns on an evaluation
of the prosecutor’s proffered race-neutral justifications for the peremptory
challenges at issue. Purkett, supra, at 768–769; Hernandez, 500 U. S., at
364–365 (plurality opinion); id., at 372 (O’Connor, J., concurring in judg-
ment); see also Batson, supra, at 98, n. 21. Additionally, because Hernan-
dez’s clear-error standard is less demanding of a criminal defendant than
§ 2254(e)(1) is of a habeas applicant, a federal habeas court can deny relief
on § 2254(e)(1) grounds if it determines it would do so when reviewing the
same facts for clear error. Cf. Marshall v. Lonberger, 459 U. S. 422, 434–
435 (1983) (“We greatly doubt that Congress . . . intended to authorize
broader federal review of state court credibility determinations than are
authorized in appeals within the federal system itself”).
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quotation marks omitted), whether a Batson violation oc-
curred only if petitioner first meets his burden under
§ 2254(e)(1). And the simple truth is that petitioner has not
presented anything remotely resembling “clear and convinc-
ing” evidence of purposeful discrimination.

A

The evidence amassed by petitioner can be grouped into
four categories: (1) evidence of historical discrimination by
the Dallas District Attorney’s office in the selection of juries;
(2) the use of the “jury shuffle” tactic by the prosecution;
(3) the alleged similarity between white veniremen who
were not struck by the prosecution and six blacks who were:
Edwin Rand, Wayman Kennedy, Roderick Bozeman, Billy
Jean Fields, Joe Warren, and Carroll Boggess; and (4)
evidence of so-called disparate questioning with respect to
veniremen’s views on the death penalty and their ability
to impose the minimum punishment.

The “historical” evidence is entirely circumstantial, so
much so that the majority can only bring itself to say it
“casts doubt on the State’s claim that [discriminatory] prac-
tices had been discontinued before petitioner’s trial.” Ante,
at 335. And the evidence that the prosecution used jury
shuffles no more proves intentional discrimination than it
forces petitioner to admit that he sought to eliminate whites
from the jury, given that he employed the tactic even more
than the prosecution did.5 Ultimately, these two categories
of evidence do very little for petitioner, because they do not
address the genuineness of prosecutors’ proffered race-
neutral reasons for making the peremptory strikes of these
particular jurors.

In short, the reasons that Justice Scalia finds this to be
a “close case,” ante, at 348 (concurring opinion), are reasons
that, under the correct reading of § 2254(e)(1), it is a losing

5 Petitioner shuffled the jury five times; the prosecution did so only three
times. Brief for Respondent 21.
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case. I write further to explore two arguments advanced
by petitioner that the Court deemed helpful in establishing
petitioner’s “debatable” entitlement to relief, apparently be-
cause the majority’s “debatability” inquiry requires a less-
thorough review of the record and a more permissive atti-
tude toward a COA movant’s representations.

B

As noted, petitioner argues the prosecution struck six
blacks—Rand, Kennedy, Bozeman, Fields, Warren, and Bog-
gess—who were similarly situated to unstruck whites. I
see no need to repeat Justice Scalia’s dissection of peti-
tioner’s tales of white veniremen as ambivalent about the
death penalty as Kennedy, Bozeman, Warren, and Boggess.
Ante, at 350–353 (concurring opinion). However, the major-
ity’s cursory remark that “three of the State’s proffered
race-neutral rationales for striking [black] jurors pertained
just as well to some white jurors who were not challenged
and who did serve on the jury,” ante, at 343 (emphasis
added), is flatly incorrect and deserves some discussion.

For the three challenged peremptory strikes used on
Fields, Warren, and Boggess, petitioner has not even cor-
rectly alleged the existence of “similarly situated” white
veniremen. The majority’s discussion of this subject is
misleading, stating that “prosecutors explained that their
peremptory challenges against six [black] potential jurors
were based on ambivalence about the death penalty; hesi-
tancy to vote to execute defendants capable of being rehabil-
itated; and the [veniremens’] own family history of crimi-
nality.” Ibid. The implication is that for each of the six
challenged veniremen, the prosecution gave all three reasons
as justifications for the use of a peremptory strike. To clar-
ify: Rand, Kennedy, Bozeman, Warren, and Boggess were
struck for ambivalence about the death penalty. Fields,
Warren, and Boggess were struck for having family mem-
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bers with criminal histories. Bozeman and Fields were
struck for making prodefense remarks about rehabilitation.

Simple deduction, and an analysis of petitioner’s conten-
tions that includes the names of these allegedly similar white
veniremen, cf. ibid., reveals that petitioner has unearthed
no white venireman who, like Warren and Boggess, was
both ambivalent about the death penalty and related to
individuals who had previous brushes with the law.6 Peti-
tioner also produces no white venireman who, like Fields,
expressed prodefense views on rehabilitation and had a fam-
ily member with a criminal history.7 “Similarly situated”

6 Petitioner directs the Court to white veniremen Noad Vickery, Cheryl
Davis, Chatta Nix, and Joan Weiner as having family members with crimi-
nal histories, but points to white veniremen Sandra Hearn and Marie
Mazza as equally ambivalent about the death penalty. Brief for Petitioner
22. Of course, as Justice Scalia demonstrates, Hearn and Mazza were
not ambivalent about the death penalty. Ante, at 351–352 (concurring
opinion).

7 Again petitioner points to Vickery, Davis, Nix, and Weiner for similar
family histories. Justice Scalia has shown that none of these four were
in fact similarly situated to Fields with respect to this justification. Ante,
at 353–354 (concurring opinion). Petitioner also alleges that Hearn made
prodefense remarks about rehabilitation similar to those made by Fields.
Again, no white venireman even allegedly fits both reasons given for strik-
ing Fields. Furthermore, even if Fields had only been struck for his
views on rehabilitation, those views were in no way equivalent to those
expressed by Hearn. Fields answered “yes” to the question whether he
believed that “everyone can be rehabilitated.” App. 118. Fields went on
to say that “[i]t may be far-fetched, but I feel like, if a person has the
opportunity to really be talked about God and he commits himself,
whereas he has committed this offense, then if he turns his life around,
that is rehabilitation.” Ibid. In contrast, Hearn stated that she “be-
lieve[d] in the death penalty if a criminal cannot be rehabilitated.” Id.,
at 694.

Petitioner tries to muddy the waters by pointing out that Fields was, in
other respects, a good State’s juror because he supported the death pen-
alty. Brief for Petitioner 24–25. However, that does not change the fact
that Fields said that everyone could be rehabilitated (and thus might have
been swayed by a penitent defendant’s testimony) and Hearn insisted that
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does not mean matching any one of several reasons the
prosecution gave for striking a potential juror—it means
matching all of them.

This leaves Rand, Kennedy, and Bozeman.8 Petitioner al-
leges that white jurors Hearn and Mazza were as ambivalent
about the death penalty as these three struck black venire-
men. Justice Scalia has adequately demonstrated that
this is absurd with respect to Kennedy and Bozeman, but I
agree that petitioner makes a slightly better case with Rand.
Ante, at 352–353 (concurring opinion). However, since the
burden is on petitioner to show, by clear and convincing evi-
dence, that Rand was struck because of his race, I find this
sliver of evidence, even when combined with petitioner’s
circumstantial evidence, insufficient to rebut § 2254(e)(1)’s
presumption.

C

Petitioner ’s accounts of “disparate questioning ” also
amount to little of substance. Petitioner argues that the
prosecution posed different questions at voir dire depending
on the race of the venireman on two subjects: the death pen-
alty and the minimum punishment allowed under law. Nei-
ther accusation can withstand a careful examination of the
full record or help petitioner assemble the requisite clear and
convincing evidence.

some people could not be rehabilitated. In analyzing Batson claims the
focus should not be on the “reasonableness of the asserted nonracial mo-
tive . . . [but] rather [on] the genuineness of the motive.” Purkett, 514
U. S., at 769 (emphasis in original).

8 The prosecution’s stated reasons for striking Bozeman were that he
was ambivalent about the death penalty and that he made prodefense re-
marks about rehabilitation. This is one case where the prosecution gave
multiple reasons for a strike and petitioner actually correctly alleged the
existence of a similarly situated white venireman, Hearn. Petitioner be-
lieves, albeit erroneously, see ante, at 351–353 (Scalia, J., concurring),
that Hearn expressed similar ambivalence about the death penalty and
made prodefense remarks about rehabilitation.
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1

Respondent counters petitioner’s complaints about the so-
called “graphic formulation” or “script” by arguing that this
depiction was used only with those potential jurors who “ex-
pressed reservations about the death penalty in their juror
questionnaires.” Brief for Respondent 17. The majority
discounts this explanation, stating that “[t]his cannot be ac-
cepted without further inquiry.” Ante, at 344. Under my
view, however, petitioner bears the burden of showing pur-
poseful discrimination by clear and convincing evidence.

The Court’s treatment of this issue focuses on the apparent
disparity in treatment of 10 black veniremen and 10 white
veniremen who were supposedly similar in their opposition
to the death penalty. The majority notes that only 2 out of
these 10 whites got the graphic description while 7 out of 10
blacks did. Ante, at 344–345. But the Court neglects to
mention that the eight white veniremen who petitioner
thinks should have received the graphic formulation, Reply
Brief for Petitioner 15, n. 19, were so emphatically opposed
to the death penalty that such a description would have
served no purpose in clarifying their position on the issue.
No trial lawyer would willingly antagonize a potential juror
ardently opposed to the death penalty with an extreme por-
trait of its implementation. The strategy pursued by the
prosecution makes perfect sense: When it was necessary to
draw out a venireman’s feelings about the death penalty they
would use the graphic script, but when it was overkill they
would not.

The record demonstrates that six of these eight white ve-
niremen were so opposed to the death penalty that they were
stricken for cause without the need for the prosecution to
spend a peremptory challenge. For example, John Nelson
wrote on his questionnaire, “I believe that the State does not
have the right to take anyone’s life,” Tr. of Voir Dire in No.
F85–78668–NL (5th Crim. Dist. Ct., Dallas County, Tex.),
p. 625 (hereinafter VDR) (internal quotation marks omitted),
and testified flatly, “I would not be able to vote for the death
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penalty.” 9 Id., at 614. Nelson was struck for cause. Id.,
at 662–663. Linda Berk was “always” opposed to the death
penalty, id., at 1449, and felt so strongly on the subject that
the prosecutor remarked upon her discomfort, after which
she stated, “[y]ou’re going to have to excuse me because I’m
getting a little emotional, okay?” Id., at 1445. Later, after
she had begun crying, Berk was struck for cause. Id., at
1478. Gene Hinson stated curtly, “I put on the form there
that I didn’t agree with it,” id., at 1648, and was struck for
cause. Sheila White said, “I have always been against . . .
the death penalty,” id., at 2056, and was struck for cause.

Even those two not struck for cause had firm views. Mar-
garet Gibson said: “I don’t believe in the death penalty. I
don’t know why it was started. I don’t think it solves any-
thing,” id., at 485, and was struck by the prosecution with
a peremptory strike. And James Holtz thought the death
penalty appropriate only if a policeman or fireman was mur-
dered. Id., at 1021. I can apprehend simply no reason to
fault the prosecution for failing to give a more graphic de-
scription of lethal injection to prospective jurors with such
firm views against capital punishment.

I recognize that these voir dire statements only indirectly
support respondent’s explanation because the graphic script
was typically given at the outset of voir dire—before the
above quoted veniremen had the chance to give their stark
answers. Nevertheless, all available evidence supports re-
spondent’s view that those who were unclear in their views
on the death penalty in their juror questionnaires received
the graphic formulation—and that those who were ada-
mantly for or against the death penalty in their question-
naires did not.

The jury forms at issue asked two questions directly rele-
vant to the death penalty. Question 56 asked, “Do you be-
lieve in the death penalty?,” offered potential jurors the

9 Nelson was also a doctor and presumably did not need to have the
lethal injection process described to him.
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chance to circle “yes” or “no,” and then asked them to
“[p]lease explain your answer.” See, e. g., Joint Lodging 44
(Boggess questionnaire). Question 58 allowed potential ju-
rors to circle “yes” or “no” in answering the following ques-
tion: “Do you have any moral, religious, or personal beliefs
that would prevent you from returning a verdict which
would ultimately result in the execution of another human
being?” Ibid.

First, as already noted, the deeper and clearer opposition
to the death penalty on the part of the eight whites who did
not receive the graphic script (but petitioner thinks should
have) indirectly supports respondent’s contention that this
opposition came out in their questionnaires (presumably by
an answer of “no” to question 56 and an answer of “yes” to
question 58). But this is not the only evidence supporting
respondent’s view. Hinson, a white venireman who did not
receive the graphic formulation, stated during voir dire that
he “put on the form there that [he] didn’t agree with [the
death penalty] for both moral and religious reasons.” VDR
1648. Similarly, Nelson, a white venireman not receiving
the graphic formulation, stated on his questionnaire, “I be-
lieve that the State does not have the right to take anyone’s
life.” Id., at 625 (internal quotation marks omitted). Fer-
nando Gutierrez, a juror who received the graphic formula-
tion, answered “yes” to question 56, but also “yes” to ques-
tion 58, indicating he had “moral, religious, or personal
beliefs” that would obstruct his voting for the death penalty
despite the fact that he believed in it. Joint Lodging 205.

The prosecution treated the black veniremen no differ-
ently. The blacks who did not receive the graphic formula-
tion (whose questionnaires are contained in the record) all
answered “yes” to question 56, stating they believed in the
death penalty, and “no” to question 58, indicating that their
beliefs wouldn’t prevent them from imposing a death sen-
tence. See id., at 12 (Bozeman), 20 (Fields), 28 (Warren), 36
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(Rand). The black veniremen who were given the graphic
formulation, by contrast, gave ambiguous answers on their
juror questionnaires expressing hesitation, rather than philo-
sophical opposition, to the death penalty. Boggess an-
swered “yes” to question 56 but also “yes” to question 58.
Id., at 44. Kennedy answered “yes” to question 56 but indi-
cated that he believed in the death penalty “[o]nly in extreme
cases, such as multiple murders.” Id., at 51. Troy Woods
answered “no” to question 56, but also “no” to question 58,
indicating he did not believe in the death penalty but would
have no personal objection to imposing it. Id., at 180. He
wrote “that [sic] not punishment,” in the space provided for
question 56. Ibid. It happened that, while not completely
clear about it in the questionnaire (and hence receiving the
graphic formulation), Woods was an enthusiastic supporter
of the death penalty, and he was, in fact, seated on petition-
er’s jury. Further confirming respondent’s explanation,
black veniremen Linda Baker, Janice Mackey, Paul Bailey,
and Anna Keaton all gave unclear responses to questions 56
and 58 and all received the graphic formulation. See Tr. of
Pretrial Hearings in No. F85–78660–NL (5th Crim. Dist. Ct.,
Dallas County, Tex.) (Def. Exh. 7).10

10 Questions 56 and 58, and the responses thereto, are found on page 6
of each questionnaire. Baker did not circle “yes” or “no” in answering
question 56, but wrote “[m]y strongest feeling is against the death penalty;
however, being aware of the overcrowding in jails and the number of
murders[,] I would have to know the facts to make a decision . . . .”
(Emphasis added.) Baker also did not answer question 58, writing “unde-
cided” instead. Mackey answered question 56 “no,” indicating she did
not believe in the death penalty, and wrote “Thou Shall Not Kill” in the
explanation space. She then proceeded to answer question 58 “no” as
well. Bailey circled “yes” in answering question 56, but wrote in “NO”
with a circle around it, along with such explanations as “yes for a major
crime” and “[n]o one have [sic] the right to take anothe [sic] ones [sic]
life.” (Emphases in original.) He then circled “no” in answering ques-
tion 58. Keaton circled “no,” indicating she did not believe in the death
penalty, when she answered question 56, writing “It’s not for me to pun-
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To sum up, the correlation between questionnaire answers
and the use of the graphic script is far stronger than any
correlation with race. Sixteen veniremen clearly indicated
on the questionnaires their feelings on the death penalty,11

and 15 of them did not receive the graphic script.12 Eight
veniremen gave unclear answers and those eight veniremen
got the graphic script.13 In other words, for 23 out of 24, or
96%, of the veniremen for whom questionnaire information
is available, the answers given accurately predict whether
they got the graphic script.14 Petitioner’s theory that race
determined whether a venireman got the graphic script pro-
duces a race-to-script correlation of only 74%—far worse.15

2

Petitioner fares no better with his allegation that the
prosecution employed two different scripts on the basis of

ished [sic] anyone.” However she then circled “no” in answering ques-
tion 58, indicating that she did not have any objection to imposing the
death penalty.

11 See VDR 1648 (Hinson), 625 (Nelson); Joint Lodging 12 (Bozeman),
20 (Fields), 28 (Warren), 36 (Rand), 125 (Mary Sumrow), 132 (Ronnie
Long), 140 (Weiner), 148 (Mazza), 156 (Vivian Sztybel), 164 (Debra McDow-
ell), 172 (Kevin Duke), 189 (Brenda Walsh), 197 (Filemon Zablan), 213
(Hearn).

12 Sztybel received the graphic script. VDR 2828.
13 Boggess, Kennedy, Baker, Mackey, Bailey, Keaton, Gutierrez, and

Woods.
14 This analysis considers Hinson and Nelson as being clearly opposed to

the death penalty in their questionnaires (answering question 56 “no” and
question 58 “yes”) and Kennedy as being ambiguous (though in fact he
answered question 56 “yes” and 58 “no”). Even without these assump-
tions, 13 out of 15 veniremen who answered “yes” to question 56 and “no”
to question 58—indicating clear support for the death penalty—did not
receive the graphic script. And seven out of seven of those answering
“no” and “no” or “yes” and “yes”—indicating ambiguous or mixed feelings
about the death penalty—or not answering clearly at all received the
graphic script. This yields an accuracy rate of 20 out of 22, or 91%.

15 For whites, 10 out of 12 did not get the graphic script. For blacks, 7
out of 11 did get the graphic script. This means race predicted use of the
graphic script only 74% of the time.
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race when asking questions about imposition of the minimum
sentence. Indeed, this disparate questioning argument is as
flawed as the last one. Respondent admits that the different
questioning on minimum sentences was used as an effort to
get veniremen the prosecution felt to be ambivalent about
the death penalty dismissed for cause. In making the deci-
sion whether to employ the “manipulative” minimum punish-
ment script, prosecutors could rely on both the question-
naires and substantial voir dire testimony, as the minimum
punishment questioning occurred much later in voir dire
than the graphic formulation.

Seven black veniremen were given the allegedly “manipu-
lative” minimum punishment script, all of whom were op-
posed to the death penalty in varying degrees. Rand, Ken-
nedy, Bozeman, Warren, and Boggess’ views on the death
penalty have all been exhaustively discussed. This leaves
Baker and Fields. Baker’s views on the death penalty were
so clearly ambivalent that she is not even the subject of peti-
tioner’s Batson challenge. And Fields’ family history of
criminality and views on rehabilitation, as earlier discussed,
supra, at 362, and n. 7, convinced the prosecution to use a
peremptory strike.16 Finally, petitioner’s objection to the
prosecution’s decision not to use the “manipulative” punish-
ment script on Woods, Reply Brief for Petitioner 17, n. 23,
makes no sense. Woods gave answers indicating he would
be an excellent State’s juror—why would the prosecution
have tried to eliminate him? Of course, if petitioner were
correct that the prosecution sought to eliminate blacks then
one might expect that all methods, including the use of the
“manipulative” script, would have been deployed against
Woods, who happened to also be black.

As with graphic questioning, respondent’s explanation
goes unrebutted by petitioner. Unless a venireman indi-
cated he would be a poor State’s juror (using the criteria that

16 The prosecution in fact used peremptory strikes on all seven of these
black veniremen.
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respondent has identified here) and would not otherwise be
struck for cause or by agreement, there was no reason to use
the “manipulative” script. Thus, when petitioner points to
the “State’s failure to use its manipulative method with the
vast majority of white veniremembers who expressed reser-
vations about the death penalty,” ibid., he ignores the fact
that of the 10 whites who expressed opposition to the death
penalty, 8 were struck for cause or by agreement, meaning
no “manipulative” script was necessary to get them re-
moved. The other two whites were both given the “manipu-
lative” script and peremptorily struck,17 just like Rand, Ken-
nedy, Bozeman, Fields, Warren, Boggess, and Baker.

* * *

Quite simply, petitioner’s arguments rest on circumstantial
evidence and speculation that does not hold up to a thorough
review of the record. Far from rebutting § 2254(e)(1)’s pre-
sumption, petitioner has perhaps not even demonstrated that
reasonable jurists could debate whether he has provided the
requisite evidence of purposeful discrimination—but that is
the majority’s inquiry, not mine. Because petitioner has not
demonstrated by clear and convincing evidence that even one
of the peremptory strikes at issue was the result of racial
discrimination, I would affirm the denial of a COA.

17 See Joint Lodging 110; VDR 502–511 (Gibson), 1046–1050 (Holtz).
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WASHINGTON STATE DEPARTMENT OF SOCIAL
AND HEALTH SERVICES et al. v. GUARDIAN-

SHIP ESTATE OF KEFFELER et al.

certiorari to the supreme court of washington

No. 01–1420. Argued December 3, 2002—Decided February 25, 2003

Although Old-Age, Survivors, and Disability Insurance (OASDI) bene-
fits under Title II of the Social Security Act, 42 U. S. C. § 401 et seq.,
and Supplemental Security Income (SSI) benefits under Title XVI,
§ 1381 et seq., are generally paid directly to the beneficiary, the Social
Security Administration may distribute them to another individual or
entity as the beneficiary’s “ ‘representative payee,’ ” §§ 405(j)(1)(A),
1383(a)(2)(A)(ii)(I). Regulations provide, inter alia, that social service
agencies and custodial institutions may serve as representative payees,
but follow a parent, legal guardian, or relative in the order of preference
for appointment to that position. E. g., 20 CFR §§ 404.2021(b)(7),
416.621(b)(7). Such a payee may expend funds “only for the use and
benefit of the beneficiary,” in a way the payee determines “to be in the
[beneficiary’s] best interests.” §§ 404.2035(a), 416.635(a). Payments
made for “current maintenance” are “for the use and benefit of the bene-
ficiary,” and “current maintenance” includes “cost[s] incurred in obtain-
ing food, shelter, clothing, medical care, and personal comfort items,”
§§ 404.2040(a), 416.640(a). A representative payee “may not be required
to use benefit payments to satisfy a [beneficiary’s] debt” that arose be-
fore the period the benefit payments are certified to cover, but a payee
may discharge such a debt if the beneficiary’s “current and reasonably
foreseeable needs” are met and it is in the beneficiary’s interest to do
so, §§ 404.2040(d), 416.640(d).

Washington State, through petitioner Department of Social and
Health Services, provides foster care to certain children removed from
their parents’ custody, and it also receives and manages Social Security
benefits as representative payee for many of those children. Pursuant
to its regulation requiring that public benefits for a child, including SSI
or OASDI benefits, be used on behalf of the child to help pay for the
child’s foster care costs, the department generally credits the Social Se-
curity benefits it receives to a special account for the beneficiary child,
and debits the account to pay foster care providers. Respondents, who
include such beneficiary children, filed this class action in state court,
alleging, among other things, that the department’s use of their OASDI
or SSI benefits to reimburse itself for the foster care costs violated 42
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U. S. C. §§ 407(a) and 1383(d)(1). Section 407(a), the Act’s “antiattach-
ment” provision, protects Title II benefits from “execution, levy, attach-
ment, garnishment, or other legal process.” Section 1383(d)(1) applies
§ 407(a) to Title XVI. In granting respondents summary judgment, the
trial court enjoined the department from continuing to charge its foster
care costs against Social Security benefits, ordered restitution of previ-
ous reimbursement transfers, and awarded attorney’s fees. The State
Court of Appeals certified the case to the Washington Supreme Court,
which ultimately affirmed the trial court’s holding that the department’s
practices violated the antiattachment provisions.

Held: The State’s use of respondents’ Social Security benefits to reim-
burse itself does not violate 42 U. S. C. § 407(a). Pp. 382–392.

(a) Neither the department’s effort to become a representative payee,
nor its use of respondents’ Social Security benefits when it acts in that
capacity, amounts to employing an “execution, levy, attachment, garnish-
ment, or other legal process” under § 407(a). Because the department’s
activities do not involve any of the specified formal procedures, the case
boils down to whether those activities are “other legal process.” The
statute uses that term restrictively, for under the established interpre-
tative canons of noscitur a sociis and ejusdem generis, where general
words follow specific words in a statutory enumeration, the general
words are construed to embrace only objects similar to those enumer-
ated by the specific words. E. g., Circuit City Stores, Inc. v. Adams,
532 U. S. 105, 114–115. Thus, “other legal process” should be under-
stood to be process much like the processes of execution, levy, attach-
ment, and garnishment, and at a minimum, would seem to require uti-
lization of some judicial or quasi-judicial mechanism, though not
necessarily an elaborate one, by which control over property passes
from one person to another in order to discharge or secure discharge of
an allegedly existing or anticipated liability. This conclusion is con-
firmed by the definition of “legal process” in the Social Security Admin-
istration’s Program Operations Manual System (POMS). On this re-
strictive understanding, it is apparent that the department’s activities
do not involve “legal process.” Whereas the object of the specifically
named processes is to discharge, or secure discharge of, some enforce-
able obligation, the State has no enforceable claim against its foster
children. And while execution, levy, attachment, and garnishment typi-
cally involve the exercise of some sort of judicial or quasi-judicial au-
thority to gain control over another’s property, the department’s re-
imbursement scheme operates on funds already in the department’s
possession and control, held on terms that allow the reimbursement.
Additionally, although the State uses a reimbursement method of ac-
counting, there is no question that the funds were spent for items of
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“current maintenance” within the meaning of the regulations. That the
State is dealing with the funds consistently with the regulations is con-
firmed by the POMS. The Government has gone even further to sup-
port this as a reasonable interpretation, text aside, owing to significant
advantages of the reimbursement method in providing accurate docu-
mentation and allowing for easy monitoring of representative payees in
administering Social Security. Philpott v. Essex County Welfare Bd.,
409 U. S. 413, and Bennett v. Arkansas, 485 U. S. 395 (per curiam),
distinguished. Pp. 382–389.

(b) The Court rejects the view that this construction of § 407(a),
allowing a state agency to reimburse itself for foster care costs, is anti-
thetical to the child’s best interests. Respondents’ premise that pro-
moting those interests requires maximizing resources from left-over
benefit income ignores the settled administrative law principle that an
open-ended and potentially vague term is highly susceptible to admin-
istrative interpretation subject to judicial deference. See Chevron
U. S. A. Inc. v. Natural Resources Defense Council, Inc., 467 U. S. 837,
842–843. Under her statutory authority, the Commissioner has read
the beneficiary’s “interest” in light of the Act’s basic objectives: to pro-
vide a minimum level of income to children who would not otherwise
have sufficient resources, see, e. g., Sullivan v. Zebley, 493 U. S. 521, 524,
and to provide workers and their families the income required for ordi-
nary and necessary living expenses, see, e. g., Califano v. Jobst, 434 U. S.
47, 50. The Commissioner, that is, has decided that a representative
payee serves the beneficiary’s interest by seeing that basic needs are
met, not by maximizing a trust fund attributable to fortuitously overlap-
ping state and federal grants. This judgment not only is obviously
within reasonable bounds, but is confirmed by the demonstrably anti-
thetical character of respondents’ position to the best interest of many
foster care children. If respondents prevailed, many foster children
would lose SSI benefits altogether, since eligibility for such benefits is
lost if a child’s resources creep above a certain minimal level, currently
$2,000. E. g., 20 CFR § 416.1205(c). In addition, respondents’ argu-
ment forgets that public institutions like the department are last in line
for appointment as representative payees. If respondents had their
way, public offices might well not be there to serve as payees even as the
last resort, because many States would be discouraged from accepting
appointment as representative payees by the administrative costs of
acting in that capacity. With a smaller total pool of money for their
potential use, the chances of having funds for genuine needs beyond
immediate support would obviously shrink, to the children’s loss.
Pp. 389–391.

145 Wash. 2d 1, 32 P. 3d 267, reversed and remanded.
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Souter, J., delivered the opinion for a unanimous Court.

Christine O. Gregoire, Attorney General of Washington,
argued the cause for petitioners. With her on the briefs
were William Berggren Collins, Senior Assistant Attorney
General, Walter Dellinger, and Pamela Harris.

Patricia A. Millett argued the cause for the United States
as amicus curiae urging reversal. With her on the briefs
were Solicitor General Olson, Assistant Attorney General
McCallum, Deputy Solicitor General Kneedler, William
Kanter, and Jonathan H. Levy.

Teresa Wynn Roseborough argued the cause for respond-
ents. With her on the brief were Deborah M. Danzig, Rich-
ard B. Price, and Rodney M. Reinbold.*

*Briefs of amici curiae urging reversal were filed for the State of Flor-
ida et al. by Robert A. Butterworth, Attorney General of Florida, Thomas
E. Warner, Solicitor General, and Matthew J. Conigliaro, Deputy Solicitor
General, and by the Attorneys General for their respective jurisdictions
as follows: William H. Pryor, Jr., of Alabama, Bruce M. Botelho of Alaska,
Fiti A. Sunia of American Samoa, Janet Napolitano of Arizona, Bill
Lockyer of California, Ken Salazar of Colorado, M. Jane Brady of Dela-
ware, Thurbert E. Baker of Georgia, Earl I. Anzai of Hawaii, James E.
Ryan of Illinois, Steve Carter of Indiana, Thomas J. Miller of Iowa, Carla
J. Stovall of Kansas, Richard P. Ieyoub of Louisiana, G. Steven Rowe of
Maine, J. Joseph Curran, Jr., of Maryland, Thomas F. Reilly of Massachu-
setts, Jennifer M. Granholm of Michigan, Mike Moore of Mississippi, Jere-
miah W. (Jay) Nixon of Missouri, Don Stenberg of Nebraska, Frankie Sue
Del Papa of Nevada, Philip T. McLaughlin of New Hampshire, David
Samson of New Jersey, Eliot Spitzer of New York, Betty D. Montgomery
of Ohio, W. A. Drew Edmondson of Oklahoma, Hardy Myers of Oregon,
Anabelle Rodrı́guez of Puerto Rico, Sheldon Whitehouse of Rhode Island,
Charles M. Condon of South Carolina, Mark Barnett of South Dakota,
Paul G. Summers of Tennessee, John Cornyn of Texas, Mark L. Shurtleff
of Utah, William H. Sorrell of Vermont, Jerry W. Kilgore of Virginia,
Iver A. Stridiron of the Virgin Islands, Darrell V. McGraw, Jr., of West
Virginia, James E. Doyle of Wisconsin, and Hoke MacMillan of Wyoming;
for the Counties of the State of California et al. by Lloyd W. Pellman,
Ada Gardiner, Catherine J. Pratt, Alan K. Marks, and Julie J. Surber;
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Justice Souter delivered the opinion of the Court.
At its own expense, the State of Washington provides fos-

ter care to certain children removed from their parents’ cus-
tody, and it also receives and manages Social Security bene-
fits for many of the children involved, as permitted under the
Social Security Act and regulations. The question here is
whether the State’s use of Social Security benefits to reim-
burse itself for some of its initial expenditures violates a pro-
vision of the Social Security Act protecting benefits from
“execution, levy, attachment, garnishment, or other legal
process.” 42 U. S. C. § 407(a); see § 1383(d)(1). We hold that
it does not.

I
A

The federal money in question comes under one or the
other of two titles of the Social Security Act. Title II, 49
Stat. 622, as amended, 42 U. S. C. § 401 et seq., is the Old-Age,
Survivors, and Disability Insurance (OASDI) plan of benefits
for elderly and disabled workers, and their survivors and de-
pendents. A child may get OASDI payments if, say, the
minor is unmarried and was dependent on a wage earner
entitled to OASDI benefits. § 402(d). Title XVI of the Act,
§ 1381 et seq., is the Supplemental Security Income (SSI)
scheme of benefits for aged, blind, or disabled individuals,
including children, whose income and assets fall below speci-
fied levels (the level for the latter currently being $2,000).
§§ 1381–1382; 20 CFR § 416.1205(c) (2002).

and for the Children’s Defense Fund et al. by Michael L. Martinez and
David L. Haga.

Briefs of amici curiae urging affirmance were filed for AARP by
Rochelle Bobroff and Michael Schuster; and for Omar M. Azzam et
al. by Douglas W. Grinnell, Donnie R. Cox, Dennis B. Atchley, and Paul
W. Leehey.

Marsha L. Levick filed a brief for the Juvenile Law Center et al. as
amici curiae.
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Although the Social Security Administration generally
pays OASDI and SSI benefits directly, it may distribute
them “for [a beneficiary’s] use and benefit” to another indi-
vidual or entity as the beneficiary’s “ ‘representative payee.’ ”
42 U. S. C. §§ 405( j)(1)(A), 1383(a)(2)(A)(ii)(I); see 20 CFR
§§ 404.2001, 404.2010, 416.601, 416.610. In the exercise of its
rulemaking authority, see 42 U. S. C. §§ 405(a), ( j)(2)(A)(ii),
the Administration has given priority to a child’s parent,
legal guardian, or relative when considering such an ap-
pointment. 20 CFR §§ 404.2021(b), 416.621(b). While the
Act and regulations allow social service agencies and custo-
dial institutions to serve in this capacity, such entities come
last in order of preference. §§ 404.2021(b)(7), 416.621(b)(7);
see also 42 U. S. C. §§ 405( j)(3)(F), 1383(a)(2)(D)(ii). Who-
ever the appointee may be, the Commissioner of Social
Security must be satisfied that the particular appointment
is “in the interest of” the beneficiary. §§ 405( j)(2)(A)(ii),
1383(a)(2)(B)(i)(II).1

Detailed regulations govern a representative payee’s use
of benefits. Generally, a payee must expend funds “only for
the use and benefit of the beneficiary,” in a way the payee
determines “to be in the [beneficiary’s] best interests.”
20 CFR §§ 404.2035(a), 416.635(a). The regulations get more

1 Prior to making an appointment, the Commissioner must verify the
potential representative payee’s identity, connection to the beneficiary, and
lack of relevant criminal record or prior misuse of Social Security funds.
§§ 405(j)(2)(B), 1383(a)(2)(B)(ii); see 20 CFR §§ 404.2025, 416.625. The
Commissioner must also attempt to identify any other potential rep-
resentative payee whose appointment may be preferred. 42 U. S. C.
§§ 405(j)(2)(A)(ii), 1383(a)(2)(B)(i)(II); see 20 CFR §§ 404.2020, 416.620.

In addition, the Commissioner is required to notify the beneficiary
or the beneficiary’s legal guardian of her intention to appoint a representa-
tive payee. 42 U. S. C. §§ 405(j)(2)(E)(ii), 1383(a)(2)(B)(xii); see 20 CFR
§§ 404.2030, 416.630. “Any individual who is dissatisfied . . . with the des-
ignation of a particular person to serve as representative payee shall be
entitled to a hearing by the Commissioner,” with judicial review available
thereafter. 42 U. S. C. §§ 405(j)(2)(E)(i), 1383(a)(2)(B)(xi).
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specific in providing that payments made for “current main-
tenance” are deemed to be “for the use and benefit of
the beneficiary,” defining “current maintenance” to in-
clude “cost[s] incurred in obtaining food, shelter, clothing,
medical care, and personal comfort items.” §§ 404.2040(a),
416.640(a). Although a representative payee “may not be
required to use benefit payments to satisfy a debt of the ben-
eficiary” that arose before the period the benefit payments
are certified to cover, a payee may discharge such a debt “if
the current and reasonably foreseeable needs of the benefi-
ciary are met” and it is in the beneficiary’s interest to do so.
§§ 404.2040(d), 416.640(d). Finally, if there are any funds left
over after a representative payee has used benefits for cur-
rent maintenance and other authorized purposes, the payee
is required to conserve or invest the funds and to hold them
in trust for the beneficiary. §§ 404.2045, 416.645.

The Act requires a representative payee to provide the
Commissioner with an accounting at least annually, 42
U. S. C. §§ 405( j)(3)(A), 1383(a)(2)(C)(i), and some institu-
tional representative payees are liable to triennial onsite
reviews by the Commissioner’s staff, see Social Security
Admin., Increased Monitoring of Fee-for-Service and Volume
Representative Payees, Policy Instruction EM–00072 (June
1, 2000). In any case, the Commissioner may order a report
any time she “has reason to believe” that a payee is misusing
a beneficiary’s funds, §§ 405( j)(3)(D), 1383(a)(2)(C)(iv), a crim-
inal offense that calls for revocation of the payee’s appoint-
ment, §§ 405( j)(1)(A), 408(a)(5), 1383(a)(2)(A)(iii), 1383a(a)(4);
see 20 CFR §§ 404.2050, 416.650.

B

The State of Washington, through petitioner Department
of Social and Health Services, makes foster care available
to abandoned, abused, neglected, or orphaned children
who have no guardians or other custodians able to care for
them adequately. See Wash. Rev. Code §§ 13.34.030(5),
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13.34.130(1)(b) (2002). Although the department provides
foster care without strings attached to any child who needs
it, the State’s policy is “to attempt to recover the costs of
foster care from the parents of [the] children,” 145 Wash. 2d
1, 6, 32 P. 3d 267, 269 (2001) (citing Wash. Rev. Code
§ 74.20A.010 (2001)), and to use “moneys and other funds” of
the foster child to offset “the amount of public assistance
otherwise payable,” § 74.13.060. The department accord-
ingly adopted a regulation providing that public benefits for
a child, including benefits under SSI or OASDI, “shall be
used on behalf of the child to help pay for the cost of the
foster care received.” Wash. Admin. Code § 388–70–069(1)
(2001), repealed by Wash. St. Reg. 01–08–047 (Mar. 30,
2001).2

When the department receives Social Security benefits as
representative payee for children in its care, it generally
credits them to a special Foster Care Trust Fund Account
kept by the state treasurer, which includes subsidiary ac-
counts for each child beneficiary. When these accounts are
debited, it is only rarely for a direct purchase by the State
of a foster child’s food, clothing, and shelter. The usual pur-
chaser is a foster care provider, who is then paid back by
the department according to a fixed compensation schedule.
Every month, the department compares its payments to the
provider of a child’s care with the child’s subsidiary account
balance, on which the department then draws to reimburse
itself. Since the State’s outlay customarily exceeds a child’s
monthly Social Security benefits, the reimbursement to the
State usually leaves the account empty until the next federal
benefit check arrives.

The department occasionally departs from this practice, in
the exercise of its discretion, to use the Social Security funds

2 In April 2001, the department repealed § 388–70–069 and replaced it
with a functionally similar provision. The new regulation provides that
the department “must use income not exempted to cover the child’s cost
of care.” Wash. Admin. Code § 388–25–0210.
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“for extra items or special needs” ranging from orthodontics,
educational expenses, and computers, through athletic equip-
ment and holiday presents. 145 Wash. 2d, at 12, 32 P. 3d,
at 272. And there have also been exceptional instances in
which the department has forgone reimbursement for foster
care to conserve a child’s resources for expenses anticipated
on impending emancipation. See App. to Pet. for Cert.
A–57; App. 178.

C

As of September 1999, there were 10,578 foster children in
the department’s care, some 1,500 of them receiving OASDI
or SSI benefits. The Commissioner had appointed the de-
partment to serve as representative payee for almost all of
the latter children,3 who are among respondents in this ac-
tion brought on behalf of foster care children in the State
of Washington who receive or have received OASDI or SSI
benefits and for whom the department serves or has served
as representative payee. In their 1995 class action filed in
state court, they alleged, among other things, that the de-
partment’s use of their Social Security benefits to reimburse
itself for the costs of foster care violated 42 U. S. C. §§ 407(a)
and 1383(d)(1). Section 407(a), commonly called the Act’s
“antiattachment” provision, provides that

“[t]he right of any person to any future payment under
this subchapter shall not be transferable or assignable,
at law or in equity, and none of the moneys paid or pay-
able or rights existing under this subchapter shall be
subject to execution, levy, attachment, garnishment, or
other legal process, or to the operation of any bank-
ruptcy or insolvency law.”

3 Of the 1,480 children in foster care as of September 1999 who were
receiving Social Security benefits, 923 were receiving SSI benefits, 469
were receiving OASDI benefits, and 88 were receiving both, and the de-
partment acted as representative payee for 1,411.
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Section 1383(d)(1) incorporates this provision by reference
and applies it to Title XVI of the Act.

Ruling on cross-motions for summary judgment, the trial
court agreed with respondents. It enjoined the department
from continuing to charge its costs of foster care against So-
cial Security benefits, ordered restitution of previous re-
imbursement transfers, and awarded attorney’s fees to re-
spondents. The department appealed to the State Court of
Appeals, which certified the case to the Supreme Court of
Washington.

After remanding for further factfinding, the State Su-
preme Court affirmed the trial court’s holding that the de-
partment’s practices violated the antiattachment provisions.4

Relying in part on Philpott v. Essex County Welfare Bd.,
409 U. S. 413 (1973), and Bennett v. Arkansas, 485 U. S. 395
(1988) (per curiam), the state court reasoned that § 407(a)
was intended to protect Social Security benefits from the
claims of creditors, and consequently framed “the crucial
question” as “[w]hether [the department] acts as a creditor
when it reimburses itself for foster care costs out of the fos-
ter children’s [benefits].” 145 Wash. 2d, at 17, 32 P. 3d, at
275 (emphasis in original). Its answer was a slightly quali-
fied yes, that the department’s “reimbursement scheme . . .
involve[s] creditor-type acts,” performed by resort to the
“ ‘other legal process’ ” barred by § 407(a). Id., at 18, 22, 25,
32 P. 3d, at 257, 277–278.

The state court’s analysis not only gave no deference to
the Commissioner’s regulations, but omitted any mention of

4 In light of this holding, the State Supreme Court did not address re-
spondents’ other arguments, including the contention, accepted in the al-
ternative by the trial court, that the department violated procedural due
process by failing to provide notice of the “ ‘intended result’ ” of its ap-
pointment as representative payee. 145 Wash. 2d 1, 15, 32 P. 3d 267, 274
(2001) (quoting Memorandum Opinion, No. 96–2–00157–2 (Wash. Super.
Ct., Okanogan Cty., Sept. 29, 1998), p. 8, App. to Pet. for Cert. A–130).
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the law governing rulemaking and interpretation by an ad-
ministrative agency. Nor did the state court think it sig-
nificant that it was the Commissioner of Social Security who
had appointed the department to serve as representative
payee for respondents’ Social Security benefits. See id., at
25, 32 P. 3d, at 278 (calling the department’s representative
payee status “at best immaterial to the analysis”). To the
contrary, the court ultimately reasoned that the depart-
ment’s capacity as representative payee “further undercuts
the legality of its reimbursement process” because a repre-
sentative payee is charged with acting “ ‘in the best interests
of the beneficiary.’ ” Id., at 24, 32 P. 3d, at 278 (emphasis
in original) (quoting 20 CFR § 404.2035(a)). “We seriously
doubt using [Social Security] benefits to reimburse the state
for its public assistance expenditure is in all cases, or even
some, ‘in the best interests of the beneficiary.’ ” 145 Wash.
2d, at 24, 32 P. 3d, at 278 (quoting § 404.2035(a)).5

Three justices concurred in part and dissented in part.
They agreed with the majority that the department’s use of
Social Security benefits for “past due foster care payments”
violated the antiattachment provisions of the Act. Id., at
27, 32 P. 3d, at 279 (opinion of Bridge, J.) (emphasis in origi-
nal). But they would have held that the department is enti-
tled to use benefits to pay for “current maintenance costs,
provided that any special needs of the children are satisfied
first.” Ibid. (emphasis in original).

After staying the State Supreme Court’s mandate, 535
U. S. 923 (2002), we granted certiorari, 535 U. S. 1094 (2002),
and now reverse.

5 The State Supreme Court ultimately remanded for further consider-
ation of the scope and basis for awarding attorney’s fees. Our jurisdic-
tion, which is premised on a “[f]inal judgmen[t] or decre[e]” within the
meaning of 28 U. S. C. § 1257(a), is unaffected by this disposition. See
Pierce County v. Guillen, ante, at 142–143.
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II
A

Section 407(a) protects SSI and OASDI benefits from
“execution, levy, attachment, garnishment, or other legal
process.” The Supreme Court of Washington approached
respondents’ claim by generalizing from this text and
concluding that § 407(a) prohibits “creditor-type acts,” on
which reading it held that the department’s reimbursement
scheme was prohibited. The analysis was flawed.

First, neither § 407(a) nor the Commissioner’s regulations
interpreting that provision say anything about “creditors.”
Cf. Philpott, supra, at 417 (“[Section] 407 does not refer to
any ‘claim of creditors’; it imposes a broad bar against the
use of any legal process to reach all social security benefits”).
In fact, the Act and regulations to which we owe deference,
see Chevron U. S. A. Inc. v. Natural Resources Defense
Council, Inc., 467 U. S. 837, 842–843 (1984), not only permit
certain creditors to serve as representative payees, 42
U. S. C. §§ 405( j)(2)(C)(iii), 1383(a)(2)(B)(v), but allow a repre-
sentative payee to satisfy even old debts of a beneficiary so
long as current and reasonably foreseeable needs will be met
and reimbursement is in the beneficiary’s interest, 20 CFR
§§ 404.2040(d), 416.640(d). Finally, as the Supreme Court of
Washington apparently recognized (in qualifying its charac-
terization of “creditor relationship” by referring to the de-
partment’s acts as merely “creditor-type”), the department
is simply not a creditor of the foster care children for whom
it serves as representative payee. No law provides that
they are liable to repay the department for the costs of their
care, and the State of Washington makes no such claim.

The questions to be answered in resolving this case, then,
do not go to the State’s character as a creditor. The ques-
tions, instead, are whether the department’s effort to become
a representative payee, or its use of respondents’ Social Se-
curity benefits when it acts in that capacity, amounts to em-
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ploying an “execution, levy, attachment, garnishment, or
other legal process” within the meaning of § 407(a).6 For ob-
vious reasons, respondents do not contend that the depart-
ment’s activities involve any execution, levy, attachment, or
garnishment. These legal terms of art refer to formal pro-
cedures by which one person gains a degree of control over
property otherwise subject to the control of another, and
generally involve some form of judicial authorization. See,
e. g., Black’s Law Dictionary 123 (7th ed. 1999) (defining “pro-
visional attachment” as a “prejudgment attachment in which
the debtor’s property is seized so that if the creditor ulti-
mately prevails, the creditor will be assured of recovering on
the judgment . . . . Ordinarily, a hearing must be held be-
fore the attachment takes place”); id., at 689 (defining “gar-
nishment” as “[a] judicial proceeding in which a creditor (or
potential creditor) asks the court to order a third party who
is indebted to or is bailee for the debtor to turn over to the
creditor any of the debtor’s property”). The department’s
efforts to become a representative payee and to use respond-
ents’ benefits do not even arguably employ any of these tra-
ditional procedures.

Thus, the case boils down to whether the department’s
manner of gaining control of the federal funds involves
“other legal process,” as the statute uses that term. That
restriction to the statutory usage of “other legal process” is

6 Respondents have apparently never argued that the reimbursement
violates the § 407(a) bar to “transfe[r]” of benefits; nor would such a claim
seem to hold any promise on the facts here. Respondents do, however,
contend that the department’s budgeting in anticipation of receiving Social
Security benefits constitutes an “assign[ment]” prohibited by § 407(a).
Congress could hardly have intended for this sort of budgeting, done by
private and public representative payees alike, to run afoul of the antiat-
tachment provisions of the Act, particularly since the Administration
makes OASDI payments with a 1-month lag. See infra, at 387. To the
extent that the text of § 407(a) is ambiguous on this score, the Commission-
er’s interpretation of the provision to permit such budgeting requires def-
erence. See Skidmore v. Swift & Co., 323 U. S. 134, 139–140 (1944).
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important here, for in the abstract the department does use
legal process as the avenue to reimbursement: by a federal
legal process the Commissioner appoints the department a
representative payee,7 and by a state legal process the de-
partment makes claims against the accounts kept by the
state treasurer. The statute, however, uses the term “other
legal process” far more restrictively, for under the estab-
lished interpretative canons of noscitur a sociis and ejusdem
generis, “ ‘[w]here general words follow specific words in a
statutory enumeration, the general words are construed to
embrace only objects similar in nature to those objects enu-
merated by the preceding specific words.’ ” Circuit City
Stores, Inc. v. Adams, 532 U. S. 105, 114–115 (2001); see Gu-
tierrez v. Ada, 528 U. S. 250, 255 (2000) (“[W]ords . . . are
known by their companions”); Jarecki v. G. D. Searle & Co.,
367 U. S. 303, 307 (1961) (“The maxim noscitur a sociis . . .
is often wisely applied where a word is capable of many

7 Quite apart from any consequence of the interpretive canons discussed
in the succeeding text, the mere fact of the department’s appointment
as representative payee could not reasonably be taken to contravene the
antiattachment provision, contrary to respondents’ suggestion. As al-
ready noted, the department’s appointment is consistent with the sections
of the Act governing appointment of representative payees, see 42 U. S. C.
§§ 405(j)(2)(C), (3)(B) and (F), (4)(B), 1383(a)(2)(B)(v), (vii)(II), (C)(ii),
(D)(ii), and with the Commissioner’s regulations interpreting that section
to authorize appointment of custodial institutions as a last resort, see 20
CFR §§ 404.2021(b)(7), 416.621(b)(7). To suggest that the department’s
appointment as representative payee, under the same statutory scheme
that forbids the use of “other legal process,” is itself forbidden legal proc-
ess disregards the “cardinal rule that a statute is to be read as a whole,”
King v. St. Vincent’s Hospital, 502 U. S. 215, 221 (1991), and ignores the
Commissioner’s reasonable regulations implementing the Act. See King
v. Schafer, 940 F. 2d 1182, 1185 (CA8 1991) (“We cannot believe Congress
contemplated this result in enacting § 407(a), particularly when this result
would be contrary to another provision of the Social Security Act: § 405(j),
providing for the appointment of representative payees”), cert. denied
sub nom. Crytes v. Schafer, 502 U. S. 1095 (1992); 940 F. 2d, at 1185 (“Sec-
tion 407(a) was not intended to outlaw a procedure expressly authorized
by the Social Security Administration’s own regulations”).
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meanings in order to avoid the giving of unintended breadth
to the Acts of Congress”). Thus, “other legal process”
should be understood to be process much like the processes
of execution, levy, attachment, and garnishment, and at a
minimum, would seem to require utilization of some judicial
or quasi-judicial mechanism, though not necessarily an elabo-
rate one, by which control over property passes from one
person to another in order to discharge or secure discharge
of an allegedly existing or anticipated liability.

In this case, the product of these canons of construction
is confirmed by legal guidance in the Commissioner’s own
interpretation of “legal process.” The Social Security Ad-
ministration’s Program Operations Manual System (POMS),
the publicly available operating instructions for processing
Social Security claims, defines “legal process” as used in
§ 407(a) as “the means by which a court (or agency or official
authorized by law) compels compliance with its demand;
generally, it is a court order.” POMS GN 02410.001 (2002),
available at http://policy.ssa.gov/poms.nsf/aboutpoms (as vis-
ited Jan. 23, 2003) (available in Clerk of Court’s case file).
Elsewhere in the POMS, the Commissioner defines “legal
process” similarly as “any writ, order, summons or other sim-
ilar process in the nature of garnishment. It may include,
but is not limited to, an attachment, writ of execution, in-
come execution order or wage assignment that is issued by
. . . [a] court of competent jurisdiction . . . [or a]n authorized
official pursuant to an order of a court of competent jurisdic-
tion or pursuant to State or local law . . . [a]nd is directed
to a governmental entity.” POMS GN 02410.200 (emphasis
added). While these administrative interpretations are not
products of formal rulemaking, they nevertheless warrant
respect in closing the door on any suggestion that the usual
rules of statutory construction should get short shrift for the
sake of reading “other legal process” in abstract breadth.
See Skidmore v. Swift & Co., 323 U. S. 134, 139–140 (1944);
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see also United States v. Mead Corp., 533 U. S. 218, 228, 234–
235 (2001).

On this restrictive understanding of “other legal process,”
it is apparent that the department’s efforts to become re-
spondents’ representative payee and its use of respondents’
benefits in that capacity involve nothing of the sort.8

Whereas the object of the processes specifically named is to
discharge, or secure discharge of, some enforceable obliga-
tion, the State has no enforceable claim against its foster
children. And although execution, levy, attachment, and
garnishment typically involve the exercise of some sort of
judicial or quasi-judicial authority to gain control over anoth-
er’s property, the department’s reimbursement scheme oper-
ates on funds already in the department’s possession and
control, held on terms that allow the reimbursement.

The regulations previously quoted specify that payments
made for a beneficiary’s “current maintenance” are deemed
to be “for the use and benefit of the beneficiary,” and define
“current maintenance” to include “cost[s] incurred in obtain-
ing food, shelter, clothing, medical care, and personal comfort
items.” 20 CFR §§ 404.2040(a), 416.640(a). There is no
question that the state funds to be reimbursed were spent
for items of “current maintenance,” and although the State
typically makes the accounting reimbursement two months
after spending its own funds, this practice is consistent with
the regulation’s definition of “current maintenance” as “costs
incurred” for food and the like. That the State is dealing
with the funds consistently with Social Security regulations
is confirmed by the Commissioner’s own interpretation of

8 In arguing that § 407(a) applies here, respondents rely in part on
§ 407(b), which provides that “[n]o other provision of law . . . may be con-
strued to limit, supersede, or otherwise modify the provisions of this sec-
tion except to the extent that it does so by express reference to this sec-
tion.” Given our conclusion that § 407(a), by its terms, does not apply,
however, respondents’ reliance is misplaced.



537US2 Unit: $U20 [04-22-04 21:04:58] PAGES PGT: OPIN

387Cite as: 537 U. S. 371 (2003)

Opinion of the Court

those regulations as allowing reimbursement by a repre-
sentative payee for maintenance costs, at least for costs in-
curred after the first benefit payment is made to the payee.
Cf. POMS GN 00602.030 (defining a “past debt,” which may
be satisfied only if a beneficiary’s current and reasonably
foreseeable needs are met, as “a debt the beneficiary in-
curred before the date of the first benefit payment is made
to the current payee”).9

The Government has gone even further to support this as
a reasonable interpretation, text aside, owing to significant
advantages of the reimbursement method in providing accu-
rate documentation and allowing for easy monitoring of rep-
resentative payees in administering Social Security. See
Brief for United States as Amicus Curiae 28–29.10 In fact,
it would be hard not to see this type of slightly delayed reim-
bursement as the only way OASDI funds could be spent on a
foster child’s current maintenance, since the Administration
disburses those Social Security benefits with a time lag.
See POMS GN 02401.001 (noting that OASDI benefits are
dispensed within the month after they are due). In short,
the Commissioner’s interpretation of her own regulations is

9 There is one exception to this rule, although it is not relevant for
our present purposes. In October 1996, Congress amended 42 U. S. C.
§ 1383 to specify that when the Administration issues a retroactive lump
sum payment of SSI benefits that exceeds six times the monthly
benefit amount, that amount is to be deposited directly into a dedicated
interest-bearing bank account to be used only for certain special needs.
§ 1383(a)(2)(F).

10 Moreover, as the Government notes, the position of the Supreme
Court of Washington and respondents is ultimately “one of empty formal-
ism” because a State could, indisputably, use a foster child’s Social Security
benefits directly for the costs of care and then reduce the State’s own
funding by the same amount. Brief for United States as Amicus Curiae
28. The financial result would be the same as in the system currently
used by the department, yet the practical advantages of the reimburse-
ment method of accounting would be lost.
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eminently sensible and should have been given deference
under Auer v. Robbins, 519 U. S. 452, 461 (1997).11

The Supreme Court of Washington rested its contrary con-
clusion, in part, on our decisions in Philpott v. Essex County
Welfare Bd., 409 U. S. 413 (1973), and Bennett v. Arkansas,
485 U. S. 395 (1988) (per curiam). But both Philpott and
Bennett involved judicial actions in which a State sought to
attach a beneficiary’s Social Security benefits as reimburse-
ment for the costs of the beneficiary’s care and maintenance.
See Philpott, supra, at 415 (“Respondent sued to reach the
bank account”); Bennett, supra, at 396 (“The State filed sepa-
rate actions in state court seeking to attach Social Security
benefits”). In each case, we held that the plain language of
§ 407(a) barred the State’s legal action, and refused to find
an implied exception to the antiattachment provision for a
State simply because it provides for the care and mainte-
nance of a beneficiary. See Philpott, supra, at 416; Bennett,
supra, at 397. Unlike the present case, then, both Philpott
and Bennett involved forms of legal process expressly pro-
hibited by § 407(a). In neither case was the State acting as
a representative payee in seeking to use the funds as reim-

11 It bears mentioning that nothing in the State Supreme Court’s reason-
ing limits its holding to state agencies. The state court’s logic would
apply equally to parents serving as representative payees, since they, like
the department, are under a legal obligation to support their children’s
basic needs irrespective of Social Security benefits. See, e. g., Wash. Rev.
Code § 74.20A.010 (2002). We find it hard to believe that Congress would
have intended this result, which would likely impose onerous and absurd
accounting requirements on parents. See, e. g., Mellies v. Mellies, 249
Kan. 28, 33, 815 P. 2d 114, 117 (1991) (holding that a parent “had no obliga-
tion to exhaust his personal finances in providing for [his child’s] support
before spending any of [the child’s] social security benefits on the child’s
maintenance”); In re Guardianship of Nelson, 547 N. W. 2d 105, 108, 109
(Minn. Ct. App. 1996) (stating that because Social Security benefits are
“not a windfall” for the beneficiary, “a representative payee parent can
use his or her child’s social security survivor benefits for the child’s current
maintenance regardless of the parent’s financial ability to meet those
needs”).
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bursement for the costs incurred in providing for the benefi-
ciary’s care and maintenance.

B

The poor fit between § 407(a) and respondents’ argument
points to the real basis of their objections to the reimburse-
ment practice. At bottom, respondents’ position and the
State Supreme Court’s holding reflect a view that allowing
a state agency to reimburse itself for the costs of foster care
is antithetical to the best interest of the beneficiary foster
child. See 145 Wash. 2d, at 17, 32 P. 3d, at 275 (contending
that a foster child “is better off with any payee other than
the [department] because [the department] must provide fos-
ter care under state law regardless of whether it receives a
reimbursement” (emphasis in original)); id., at 24, 32 P. 3d,
at 278 (“We seriously doubt using [Social Security] benefits
to reimburse the state for its public assistance expenditure
is in all cases, or even some, ‘in the best interests of the
beneficiary’ ” (quoting 20 CFR § 404.2035(a))).

Although it is true that the State could not directly compel
the beneficiary or any other representative payee to pay So-
cial Security benefits over to the State, that fact does not
render the appointment of a self-reimbursing representative
payee at odds with the Commissioner’s mandate to find that
a beneficiary’s “interest . . . would be served” by the appoint-
ment. 42 U. S. C. §§ 405( j)(1)(A), 1383(a)(2)(A)(ii)(I).12 Re-

12 Respondents also go beyond the § 407(a) issue to argue that the de-
partment violates § 405(j) itself, by, for example, failing to exercise discre-
tion in how it uses benefits, periodically “sweeping” beneficiaries’ accounts
to pay for past care, and “double dipping” by using benefits to reimburse
the State for costs previously recouped from other sources. These allega-
tions, and respondents’ § 405(j) stand-alone arguments more generally, are
far afield of the question on which we granted certiorari. Moreover, con-
stitutional claims aside, respondents’ complaint and the class-action certi-
fication related only to § 407(a). Accordingly, we decline to reach respond-
ents’ § 405(j) arguments here, except insofar as they relate to the proper
interpretation of § 407(a). Respondents are free to press their stand-
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spondents’ premise that promoting the “best interests” of
a beneficiary requires maximizing resources from left-over
benefit income ignores the settled principle of administrative
law that an open-ended and potentially vague term is highly
susceptible to administrative interpretation subject to judi-
cial deference. See Chevron, 467 U. S., at 842–843. Under
her statutory authority, the Commissioner has read the “in-
terest” of the beneficiary in light of the basic objectives of
the Act: to provide a “minimum level of income” to children
who would not “have sufficient income and resources to
maintain a standard of living at the established Federal mini-
mum income level,” 20 CFR § 416.110 (SSI); see also Sulli-
van v. Zebley, 493 U. S. 521, 524 (1990), and to provide work-
ers and their families the “income required for ordinary and
necessary living expenses,” § 404.508(a) (OASDI); see also
Califano v. Jobst, 434 U. S. 47, 50 (1977). The Commis-
sioner, that is, has decided that a representative payee
serves the beneficiary’s interest by seeing that basic needs
are met, not by maximizing a trust fund attributable to for-
tuitously overlapping state and federal grants.

This judgment is not only obviously within the bounds of
the reasonable, but one confirmed by the demonstrably anti-
thetical character of respondents’ position to the best inter-
est of many foster care children. SSI beneficiaries would be
most obviously subject to threat, since eligibility for benefits
of these child recipients is lost if their assets creep above
a certain minimal level, currently $2,000. See 42 U. S. C.
§§ 1382(a)(1)(B), (3)(B); 20 CFR § 416.1205(c). Many foster
children would lose SSI benefits altogether if respondents
prevailed. See Brief for Children’s Defense Fund et al. as
Amici Curiae 20; Brief for Counties of the State of Califor-
nia et al. as Amici Curiae 16–18. But foster children bene-
ficiaries under both SSI and OASDI would suffer from a
broader disadvantage. Respondents’ argument forgets the

alone § 405(j) arguments before the Commissioner, who bears responsibil-
ity for overseeing representative payees, or elsewhere as appropriate.
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fact that public institutions like the department are last in
the line of eligibility for appointment as representative pay-
ees; the Commissioner appoints them only when no one else
will do. See 20 CFR §§ 404.2021(b), 416.621(b). If respond-
ents had their way, however, public offices like the depart-
ment might well not be there to serve as payees even as the
last resort, for there is reason to believe that if state agencies
could not use Social Security benefits to reimburse the State
in funding current costs of foster care, many States would be
discouraged from accepting appointment as representative
payees by the administrative costs of acting in that capacity.
See Brief for Children’s Defense Fund, supra, at 21; Brief
for State of Florida et al. as Amici Curiae 7.13 And without
such agencies to identify children eligible for federal benefits
and to help them qualify, see Brief for Children’s Defense
Fund, supra, at 20–24; Brief for State of Florida, supra, at
3–5; Brief for United States as Amicus Curiae 17, many eli-
gible children would either obtain no Social Security benefits
or need some very good luck to get them. With a smaller
total pool of money for their potential use, the chances of
having funds for genuine needs beyond immediate support
would obviously shrink, to the children’s loss. Respondents’
position, in sum, would tend to produce worse representative
payees in these cases, with less money to spend.

13 The Act does allow a state representative payee to use the lesser of
10 percent of monthly benefits or $25 per month to offset administrative
expenses. See 42 U. S. C. §§ 405(j)(4)(A)(i), 1383(a)(2)(D)(i). Neverthe-
less, at least with respect to SSI, many States spend considerably more
to identify eligible foster children and assist them in obtaining benefits.
According to the department, for example, the process of screening poten-
tial SSI applicants among foster children and applying for benefits on their
behalf involves 27 staff members and costs $1.9 million annually. See Ap-
plication to Recall and Stay the Mandate of the Supreme Court of Wash-
ington Pending Certiorari, No. 01A557, pp. 18–19. For this reason, the
department has said that it would not seek to become the representative
payee for SSI beneficiaries absent an ability to use benefits to recoup some
costs. See ibid.
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III

The department’s reimbursement from respondents’ Social
Security benefits does not violate § 407(a). The judgment of
the Supreme Court of Washington is reversed, and the case
is remanded for further proceedings not inconsistent with
this opinion.

It is so ordered.
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SCHEIDLER et al. v. NATIONAL ORGANIZATION
FOR WOMEN, INC., et al.

certiorari to the united states court of appeals for
the seventh circuit

No. 01–1118. Argued December 4, 2002—Decided February 26, 2003*

Respondents, an organization that supports the legal availability of abor-
tion and two facilities that perform abortions, filed a class action alleg-
ing that petitioners, individuals and organizations that oppose legal
abortion, violated the Racketeer Influenced and Corrupt Organizations
Act (RICO), 18 U. S. C. §§ 1962(a), (c), and (d), by engaging in a nation-
wide conspiracy to shut down abortion clinics through “a pattern of
racketeering activity” that included acts of extortion in violation of the
Hobbs Act, § 1951. In concluding that petitioners violated RICO’s civil
provisions, the jury found, among other things, that petitioners’ alleged
pattern of racketeering activity included violations of, or attempts or
conspiracy to violate, the Hobbs Act, state extortion law, and the Travel
Act, § 1952. The jury awarded damages, and the District Court entered
a permanent nationwide injunction against petitioners. Affirming in
relevant part, the Seventh Circuit held, inter alia, that the things re-
spondents claimed were extorted from them—the class women’s right
to seek medical services from the clinics, the clinic doctors’ rights to
perform their jobs, and the clinics’ rights to conduct their business—
constituted “property” for purposes of the Hobbs Act. The Court of
Appeals further held that petitioners “obtained” that property, as
§ 1951(b)(2) requires. The court also upheld the issuance of the nation-
wide injunction, finding that private plaintiffs are entitled to obtain in-
junctive relief under § 1964(c).

Held:
1. Because all of the predicate acts supporting the jury’s finding of a

RICO violation must be reversed, the judgment that petitioners vio-
lated RICO must also be reversed. Pp. 400–410.

(a) Petitioners did not commit extortion within the Hobbs Act’s
meaning because they did not “obtain” property from respondents.
Both of the sources Congress used as models in formulating the Hobbs
Act—the New York Penal Code and the Field Code, a 19th-century
model penal code—defined extortion as, inter alia, the “obtaining” of

*Together with No. 01–1119, Operation Rescue v. National Organiza-
tion for Women, Inc., et al., also on certiorari to the same court.
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property from another. This Court has recognized that New York’s
“obtaining” requirement entailed both a deprivation and acquisition of
property, see United States v. Enmons, 410 U. S. 396, 406, n. 16, and has
construed the Hobbs Act provision at issue to require both features,
see, e. g., id., at 400. It is undisputed that petitioners interfered with,
disrupted, and in some instances completely deprived respondents of
their ability to exercise their property rights. Likewise, petitioners’
counsel has acknowledged that aspects of his clients’ conduct were crim-
inal. But even when their acts of interference and disruption achieved
their ultimate goal of shutting down an abortion clinic, such acts did not
constitute extortion because petitioners did not “obtain” respondents’
property. Petitioners may have deprived or sought to deprive respond-
ents of their alleged property right of exclusive control of their business
assets, but they did not acquire any such property. They neither pur-
sued nor received “something of value from” respondents that they
could exercise, transfer, or sell. United States v. Nardello, 393 U. S.
286, 290. To conclude that their actions constituted extortion would
effectively discard the statutory “obtaining” requirement and eliminate
the recognized distinction between extortion and the separate crime of
coercion. The latter crime, which more accurately describes the nature
of petitioners’ actions, involves the use of force or threat of force to
restrict another’s freedom of action. It was clearly defined in the New
York Penal Code as a separate, and lesser, offense than extortion when
Congress turned to New York law in drafting the Hobbs Act. Con-
gress’ decision to include extortion as a violation of the Hobbs Act
and omit coercion is significant here, as is the fact that the Anti-
Racketeering Act, the predecessor to the Hobbs Act, contained sections
explicitly prohibiting both. The Hobbs Act omission is particularly sig-
nificant because a paramount congressional concern in drafting that Act
was to be clear about what conduct was prohibited, United States v.
Culbert, 435 U. S. 371, 378, and to carefully define the Act’s key terms,
including “extortion,” id., at 373. Thus, while coercion and extortion
overlap to the extent that extortion necessarily involves the use of coer-
cive conduct to obtain property, there has been and continues to be a
recognized difference between these two crimes. Because the Hobbs
Act is a criminal statute, it must be strictly construed, and any ambigu-
ity must be resolved in favor of lenity. Enmons, supra, at 411. Cul-
bert, supra, at 373, distinguished. If the distinction between extortion
and coercion, which controls these cases, is to be abandoned, such a
significant expansion of the law’s coverage must come from Congress,
not from the courts. Pp. 400–409.

(b) This Court’s determination as to Hobbs Act extortion renders
insufficient the other bases or predicate acts of racketeering supporting
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the jury’s conclusion that petitioners violated RICO. In accordance
with this Court’s decisions in Nardello and Taylor v. United States, 495
U. S. 575, where as here the Model Penal Code and a majority of States
recognize the crime of extortion as requiring a party to obtain or to
seek to obtain property, as the Hobbs Act requires, a state extortion
offense for RICO purposes must have a similar requirement. Thus,
because petitioners did not obtain or attempt to obtain respondents’
property, both the state extortion claims and the claim of attempting or
conspiring to commit state extortion were fatally flawed. The viola-
tions of the Travel Act and attempts to violate that Act also fail. These
acts were committed in furtherance of allegedly extortionate conduct,
but petitioners did not commit or attempt to commit extortion.
Pp. 409–410.

2. Without an underlying RICO violation, the District Court’s injunc-
tion must necessarily be vacated. The Court therefore need not ad-
dress the second question presented—whether a private plaintiff in
a civil RICO action is entitled to injunctive relief under § 1964(c).
P. 411.

267 F. 3d 687, reversed.

Rehnquist, C. J., delivered the opinion of the Court, in which O’Con-
nor, Scalia, Kennedy, Souter, Thomas, Ginsburg, and Breyer, JJ.,
joined. Ginsburg, J., filed a concurring opinion, in which Breyer, J.,
joined, post, p. 411. Stevens, J., filed a dissenting opinion, post, p. 412.

Roy T. Englert, Jr., argued the cause for petitioners in
both cases. On the briefs in No. 01–1118 were Alan Un-
tereiner, Arnon D. Siegel, Kathryn S. Zecca, Sherri Lynn
Wolson, Thomas Brejcha, Deborah Fischer, and D. Colette
Wilson. On the brief in No. 01–1119 were Jay Alan Seku-
low, Colby M. May, Stuart J. Roth, James M. Henderson,
Sr., Vincent P. McCarthy, Walter M. Weber, Larry L. Crain,
David A. Cortman, Robert W. Ash, Thomas P. Monaghan,
and Charles E. Rice.

Solicitor General Olson argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were Assistant Attorney General Chertoff, Deputy
Solicitor General Dreeben, Lisa Schiavo Blatt, and Frank
J. Marine.
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Counsel

Fay Clayton argued the cause for respondents. With her
on the brief were Susan Valentine, Joyce A. Pollack, Lowell
E. Sachnoff, A. Stephen Hut, Jr., David W. Ogden, Terry A.
Maroney, and Kimberly A. Parker.†

†Briefs of amici curiae urging reversal were filed for the State of Ala-
bama et al. by William H. Pryor, Jr., Attorney General of Alabama, and
Charles B. Campbell, Deputy Solicitor General, and by the Attorneys Gen-
eral for their respective jurisdictions as follows: Don Stenberg of Ne-
braska, Wayne Stenehjem of North Dakota, Mark Barnett of South Da-
kota, and Robert Torres of the Northern Mariana Islands; for Americans
United for Life by Nikolas T. Nikas, Denise M. Burke, Dorinda C. Bord-
lee, and G. Robert Blakey; for Catholics for Life, Sacramento, by James
Joseph Lynch, Jr.; for the Center for Individual Rights by Michael E.
Rosman; for Concerned Women for America by Theresa Schrempp and
Mark L. Lorbiecki; for Liberty Counsel by Mathew D. Staver; for the Life
Legal Defense Foundation by Andrew W. Zepeda and Catherine W. Short;
for the National Association of Criminal Defense Lawyers by William J.
Mertens; for the New York Council of Defense Lawyers by Richard A.
Greenberg, Karl E. Pflanz, and Victor J. Rocco; for the Rutherford Insti-
tute by Jamin B. Raskin, John W. Whitehead, and Steven H. Aden; and
for the Seamless Garment Network et al. by Edward McGlynn Gaffney,
Jr., William W. Bassett, G. Robert Blakey, Angela C. Carmella, Robert
A. Destro, Marie A. Failinger, Victor Gregory Rosenblum, and Gerald
F. Uelmen.

Briefs of amici curiae urging affirmance were filed for the State of
California et al. by Bill Lockyer, Attorney General of California, Manuel
M. Medeiros, Solicitor General, Richard M. Frank, Chief Assistant Attor-
ney General, Mary E. Hackenbracht, Senior Assistant Attorney General,
Helen G. Arens, Deputy Attorney General, Eliot Spitzer, Attorney Gen-
eral of New York, Caitlin J. Halligan, Solicitor General, and Daniel J.
Chepaitis, Assistant Solicitor General, and by the Attorneys General for
their respective States as follows: Richard Blumenthal of Connecticut, J.
Joseph Curran, Jr., of Maryland, Thomas F. Reilly of Massachusetts,
Mike McGrath of Montana, Frankie Sue Del Papa of Nevada, Christine
O. Gregoire of Washington, and Darrell V. McGraw, Jr., of West Virginia;
for the American Medical Association et al. by William A. Norris, Mi-
chael C. Small, and Sandra M. Lee; for the Feminist Majority Foundation
et al. by Steven G. Gey; for Former Federal Prosecutors et al. by Maria
T. Vullo; for the Lawyers’ Committee for Civil Rights Under Law by Jo-
seph R. Bankoff, Thomas Henderson, and Nancy Anderson; for Motorola
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Chief Justice Rehnquist delivered the opinion of the
Court.

We granted certiorari in these cases to answer two
questions. First, whether petitioners committed extortion
within the meaning of the Hobbs Act, 18 U. S. C. § 1951.
Second, whether respondents, as private litigants, may ob-
tain injunctive relief in a civil action pursuant to 18 U. S. C.
§ 1964 of the Racketeer Influenced and Corrupt Organiza-
tions Act (RICO). We hold that petitioners did not commit
extortion because they did not “obtain” property from re-
spondents as required by the Hobbs Act. We further hold
that our determination with respect to extortion under the
Hobbs Act renders insufficient the other bases or predicate
acts of racketeering supporting the jury’s conclusion that
petitioners violated RICO. Therefore, we reverse without
reaching the question of the availability of private injunctive
relief under § 1964(c) of RICO.

We once again address questions arising from litigation
between petitioners, a coalition of antiabortion groups called
the Pro-Life Action Network (PLAN), Joseph Scheidler, and
other individuals and organizations that oppose legal abor-
tion,1 and respondents, the National Organization for
Women, Inc. (NOW), a national nonprofit organization that
supports the legal availability of abortion, and two health

Credit Corp. by Charles G. Cole, Howard H. Stahl, and Bruce C. Bishop;
for the NARAL Foundation/NARAL et al. by Amy E. Weissman, Sara
N. Love, and Lawrence S. Ottinger; and for the Religious Coalition for
Reproductive Choice et al. by George R. Kucik and Bonnie J. Campbell.

Briefs of amici curiae were filed for the National Right to Work Legal
Defense Foundation, Inc., by Raymond J. LaJeunesse, Jr.; for People for
the Ethical Treatment of Animals, Inc., by Jeffrey S. Kerr and Craig M.
Bradley; for Texas Black Americans for Life et al. by Lawrence J. Joyce;
and for Emily Lyons by Pamela L. Sumners.

1 The other petitioners include Andrew Scholberg, Timothy Murphy, and
Operation Rescue.
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care centers that perform abortions.2 Our earlier decision
provides a substantial description of the factual and proce-
dural history of this litigation, see National Organization
for Women, Inc. v. Scheidler, 510 U. S. 249 (1994), and so we
recount only those details necessary to address the questions
here presented.

In 1986, respondents sued in the United States District
Court for the Northern District of Illinois alleging, inter
alia, that petitioners violated RICO’s §§ 1962(a), (c), and (d).
They claimed that petitioners, all of whom were associated
with PLAN, the alleged racketeering enterprise, were mem-
bers of a nationwide conspiracy to “shut down” abortion clin-
ics through a pattern of racketeering activity that included
acts of extortion in violation of the Hobbs Act.3

The District Court dismissed respondents’ RICO claims
for failure to allege that the predicate acts of racketeering
or the racketeering enterprise were economically motivated.
See National Organization for Women, Inc. v. Scheidler,
765 F. Supp. 937 (ND Ill. 1991). The Court of Appeals for
the Seventh Circuit affirmed that dismissal. See National
Organization for Women, Inc. v. Scheidler, 968 F. 2d 612
(1992). We granted certiorari and reversed, concluding that
RICO does not require proof that either the racketeering
enterprise or the predicate acts of racketeering were moti-

2 NOW represents a certified class of all NOW members and non-
members who have used or would use the services of an abortion clinic in
the United States. The two clinics, the National Women’s Health Organi-
zation of Summit, Inc., and the National Women’s Health Organization of
Delaware, Inc., represent a class of all clinics in the United States at which
abortions are provided.

3 The Hobbs Act, 18 U. S. C. § 1951(a), provides that “[w]hoever in any
way or degree obstructs, delays, or affects commerce or the movement of
any article or commodity in commerce, by robbery or extortion or at-
tempts or conspires so to do, or commits or threatens physical violence to
any person or property in furtherance of a plan or purpose to do anything
in violation of this section shall be fined under this title or imprisoned not
more than twenty years, or both.”
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vated by an economic purpose. See Scheidler, 510 U. S., at
256–262. The case was remanded to the District Court for
further proceedings.

After a 7-week trial, a six-member jury concluded that
petitioners violated the civil provisions of RICO. By an-
swering a series of special interrogatory questions, the jury
found, inter alia, that petitioners’ alleged “pattern of rack-
eteering activity” included 21 violations of the Hobbs Act, 18
U. S. C. § 1951; 25 violations of state extortion law; 25 in-
stances of attempting or conspiring to commit either federal
or state extortion; 23 violations of the Travel Act, 18 U. S. C.
§ 1952; and 23 instances of attempting to violate the Travel
Act. The jury awarded $31,455.64 to respondent, the Na-
tional Women’s Health Organization of Delaware, Inc., and
$54,471.28 to the National Women’s Health Organization of
Summit, Inc. These damages were trebled pursuant to
§ 1964(c). Additionally, the District Court entered a perma-
nent nationwide injunction prohibiting petitioners from ob-
structing access to the clinics, trespassing on clinic property,
damaging clinic property, or using violence or threats of vio-
lence against the clinics, their employees, or their patients.

The Court of Appeals for the Seventh Circuit affirmed in
relevant part. The Court of Appeals rejected petitioners’
contention that the things respondents claimed were “ob-
tained”—the class women’s right to seek medical services
from the clinics, the clinic doctors’ rights to perform their
jobs, and the clinics’ rights to provide medical services and
otherwise conduct their business—were not “property” for
purposes of the Hobbs Act. The court explained that it had
“repeatedly held that intangible property such as the right
to conduct a business can be considered ‘property’ under the
Hobbs Act.” 267 F. 3d 687, 709 (2001). Likewise, the Court
of Appeals dismissed petitioners’ claim that even if “prop-
erty” was involved, petitioners did not “obtain” that prop-
erty; they merely forced respondents to part with it. Again
relying on Circuit precedent, the court held that “ ‘as a legal
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matter, an extortionist can violate the Hobbs Act without
either seeking or receiving money or anything else. A loss
to, or interference with the rights of, the victim is all that is
required.’ ” Ibid. (quoting United States v. Stillo, 57 F. 3d
553, 559 (CA7 1995)). Finally, the Court of Appeals upheld
the issuance of the nationwide injunction, finding that pri-
vate plaintiffs are entitled to obtain injunctive relief under
§ 1964(c) of RICO. We granted certiorari, 535 U. S. 1016
(2002), and now reverse.

We first address the question whether petitioners’ actions
constituted extortion in violation of the Hobbs Act. That
Act defines extortion as “the obtaining of property from an-
other, with his consent, induced by wrongful use of actual or
threatened force, violence, or fear, or under color of official
right.” 18 U. S. C. § 1951(b)(2). Petitioners allege that the
jury’s verdict and the Court of Appeals’ decision upholding
the verdict represent a vast and unwarranted expansion of
extortion under the Hobbs Act. They say that the decisions
below “rea[d] the requirement of ‘obtaining’ completely out
of the statute” and conflict with the proper understanding of
property for purposes of the Hobbs Act. Brief for Petition-
ers Joseph Scheidler et al. in No. 01–1118, pp. 11–13.

Respondents, throughout the course of this litigation,
have asserted, as the jury instructions at the trial reflected,4

that petitioners committed extortion under the Hobbs Act by
using or threatening to use force, violence, or fear to cause
respondents “to give up” property rights, namely, “a wom-
an’s right to seek medical services from a clinic, the right of

4 The instruction given to the jury regarding extortion under the Hobbs
Act provided that “[p]laintiffs have alleged that the defendant and others
associated with PLAN committed acts that violate federal law prohibiting
extortion. In order to show that extortion has been committed in viola-
tion of federal law, the plaintiffs must show that the defendant or someone
else associated with PLAN knowingly, willfully, and wrongfully used ac-
tual or threatened force, violence or fear to cause women, clinic doctors,
nurses or other staff, or the clinics themselves to give up a ‘property
right.’ ” Jury Instruction No. 24, App. 136.
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the doctors, nurses or other clinic staff to perform their jobs,
and the right of the clinics to provide medical services free
from wrongful threats, violence, coercion and fear.” Jury
Instruction No. 24, App. 136. Perhaps recognizing the ap-
parent difficulty in reconciling either its position (that “giv-
[ing] up” these alleged property rights is sufficient) or the
Court of Appeals’ holding (that “interfer[ing] with such
rights” is sufficient) with the requirement that petitioners
“obtain[ed] . . . property from” them, respondents have
shifted the thrust of their theory. 267 F. 3d, at 709. Re-
spondents now assert that petitioners violated the Hobbs Act
by “seeking to get control of the use and disposition of
respondents’ property.” Brief for Respondents 24. They
argue that because the right to control the use and disposi-
tion of an asset is property, petitioners, who interfered with,
and in some instances completely disrupted, the ability of the
clinics to function, obtained or attempted to obtain respond-
ents’ property.

The United States offers a view similar to that of respond-
ents, asserting that “where the property at issue is a busi-
ness’s intangible right to exercise exclusive control over the
use of its assets, [a] defendant obtains that property by ob-
taining control over the use of those assets.” Brief for
United States as Amicus Curiae 22. Although the Govern-
ment acknowledges that the jury’s finding of extortion may
have been improperly based on the conclusion that petition-
ers deprived respondents of a liberty interest,5 it maintains
that under its theory of liability, petitioners committed
extortion.

5 The Solicitor General agreed at oral argument that even if we accept
the Government’s view as to extortion under the Hobbs Act, the cases
must be remanded because the generalized jury instruction regarding fed-
eral extortion included a woman’s right to seek medical services as a prop-
erty right petitioners could extort from respondents; a right he acknowl-
edged is more accurately characterized as an individual liberty interest.
See Tr. of Oral Arg. 30–31.
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We need not now trace what are the outer boundaries of
extortion liability under the Hobbs Act, so that liability
might be based on obtaining something as intangible as an-
other’s right to exercise exclusive control over the use of a
party’s business assets.6 Our decisions in United States v.
Green, 350 U. S. 415, 420 (1956) (explaining that “extortion
. . . in no way depends upon having a direct benefit conferred
on the person who obtains the property”), and Carpenter v.
United States, 484 U. S. 19, 27 (1987) (finding that confiden-
tial business information constitutes “property” for purposes
of the federal mail fraud statute), do not require such a re-
sult. Whatever the outer boundaries may be, the effort to
characterize petitioners’ actions here as an “obtaining of
property from” respondents is well beyond them. Such a
result would be an unwarranted expansion of the meaning of
that phrase.

Absent contrary direction from Congress, we begin our
interpretation of statutory language with the general pre-
sumption that a statutory term has its common-law meaning.
See Taylor v. United States, 495 U. S. 575, 592 (1990); Moris-
sette v. United States, 342 U. S. 246, 263 (1952). At common
law, extortion was a property offense committed by a public
official who took “any money or thing of value” that was not
due to him under the pretense that he was entitled to such
property by virtue of his office. 4 W. Blackstone, Commen-
taries on the Laws of England 141 (1765); 3 R. Anderson,
Wharton’s Criminal Law and Procedure § 1393, pp. 790–791
(1957). In 1946, Congress enacted the Hobbs Act, which
explicitly “expanded the common-law definition of extortion
to include acts by private individuals.” Evans v. United
States, 504 U. S. 255, 261 (1992) (emphasis deleted). While

6 Accordingly, the dissent is mistaken to suggest that our decision
reaches, much less rejects, lower court decisions such as United States v.
Tropiano, 418 F. 2d 1069, 1076 (1969), in which the Second Circuit con-
cluded that the intangible right to solicit refuse collection accounts “consti-
tuted property within the Hobbs Act definition.”
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the Hobbs Act expanded the scope of common-law extortion
to include private individuals, the statutory language re-
tained the requirement that property must be “obtained.”
See 18 U. S. C. § 1951(b)(2).

Congress used two sources of law as models in formulating
the Hobbs Act: the Penal Code of New York and the Field
Code, a 19th-century model penal code. See Evans, supra,
at 261–262, n. 9.7 Both the New York statute and the Field
Code defined extortion as “the obtaining of property from
another, with his consent, induced by a wrongful use of force
or fear, or under color of official right.” 4 Commissioners of
the Code, Proposed Penal Code of the State of New York
§ 613 (1865) (reprint 1998) (Field Code); N. Y. Penal Law
§ 850 (1909). The Field Code explained that extortion was
one of four property crimes, along with robbery, larceny, and
embezzlement, that included “the criminal acquisition of . . .
property.” § 584 note, p. 210. New York case law before
the enactment of the Hobbs Act demonstrates that this “ob-
taining of property” requirement included both a deprivation
and acquisition of property. See, e. g., People v. Ryan, 232
N. Y. 234, 236, 133 N. E. 572, 573 (1921) (explaining that an
intent “to extort” requires an accompanying intent to “gain
money or property”); People v. Weinseimer, 117 App. Div.
603, 616, 102 N. Y. S. 579, 588 (1907) (noting that in an extor-
tion prosecution, the issue that must be decided is whether
the accused “receive[d] [money] from the complainant”).8

7 Representative Hobbs explicitly stated that the term extortion was
“based on the New York law.” 89 Cong. Rec. 3227 (1943).

8 The dissent endorses the opinion of the Court of Appeals in United
States v. Arena, 180 F. 3d 380 (CA2 1999), to reach a more expansive
definition of “obtain” than is found in the cases just cited. The Court of
Appeals quoted part of a dictionary definition of the word “obtain” in Web-
ster’s Third New International Dictionary, 180 F. 3d, at 394. The full text
of the definition reads “to gain or attain possession or disposal of.” That
court then resorted to the dictionary definition of “disposal,” which in-
cludes “the regulation of the fate . . . of something.” Surely if the rule of
lenity, which we have held applicable to the Hobbs Act, see infra, at 408,
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We too have recognized that the “obtaining” requirement
of extortion under New York law entailed both a deprivation
and acquisition of property. See United States v. Enmons,
410 U. S. 396, 406, n. 16 (1973) (noting that “[j]udicial con-
struction of the New York statute” demonstrated that “ex-
tortion requires an intent ‘to obtain that which in justice and
equity the party is not entitled to receive’ ” (quoting People
v. Cuddihy, 151 Misc. 318, 324, 271 N. Y. S. 450, 456 (1934))).
Most importantly, we have construed the extortion provision
of the Hobbs Act at issue in these cases to require not only
the deprivation but also the acquisition of property. See,
e. g., Enmons, supra, at 400 (Extortion under the Hobbs Act
requires a “ ‘wrongful’ taking of . . . property” (emphasis
added)). With this understanding of the Hobbs Act’s re-
quirement that a person must “obtain” property from an-
other party to commit extortion, we turn to the facts of
these cases.

There is no dispute in these cases that petitioners inter-
fered with, disrupted, and in some instances completely de-
prived respondents of their ability to exercise their property
rights. Likewise, petitioners’ counsel readily acknowledged
at oral argument that aspects of his clients’ conduct were
criminal.9 But even when their acts of interference and dis-

means anything, it means that the familiar meaning of the word “obtain”—
to gain possession of—should be preferred to the vague and obscure “to
attain regulation of the fate of.”

9 “Question: But are we talking about actions that constitute the com-
mission of some kind of criminal offense in the process?

. . . . .
“Mr. Englert: Oh, yes. Trespass.
“Question: Yes, and other things, destruction of property and so forth,

I suppose.
“Mr. Englert: Oh, yes. . . .

. . . . .
“Question: I mean, we’re not talking about conduct that is lawful here.
“Mr. Englert: We are not talking about extortion, but we are talking

about some things that could be punished much less severely. It has
never been disputed in this case . . . that there were trespasses.” Tr. of
Oral Arg. 8–9.
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ruption achieved their ultimate goal of “shutting down” a
clinic that performed abortions, such acts did not constitute
extortion because petitioners did not “obtain” respondents’
property. Petitioners may have deprived or sought to de-
prive respondents of their alleged property right of exclusive
control of their business assets, but they did not acquire any
such property. Petitioners neither pursued nor received
“something of value from” respondents that they could exer-
cise, transfer, or sell. United States v. Nardello, 393 U. S.
286, 290 (1969). To conclude that such actions constituted
extortion would effectively discard the statutory require-
ment that property must be obtained from another, replacing
it instead with the notion that merely interfering with or
depriving someone of property is sufficient to constitute
extortion.

Eliminating the requirement that property must be ob-
tained to constitute extortion would not only conflict with
the express requirement of the Hobbs Act, it would also
eliminate the recognized distinction between extortion and
the separate crime of coercion—a distinction that is impli-
cated in these cases. The crime of coercion, which more ac-
curately describes the nature of petitioners’ actions, involves
the use of force or threat of force to restrict another’s free-
dom of action. Coercion’s origin is statutory, and it was
clearly defined in the New York Penal Code as a separate,
and lesser, offense than extortion when Congress turned to
New York law in drafting the Hobbs Act.10 New York case

10 New York Penal Law § 530 (1909), Coercing another person a misde-
meanor, provided: “A person who with a view to compel another person to
do or to abstain from doing an act which such other person has a legal
right to do or to abstain from doing, wrongfully and unlawfully,

“1. Uses violence or inflicts injury upon such other person or his family,
or a member thereof, or upon his property or threatens such violence or
injury; or,

“2. Deprives any such person of any tool, implement or clothing or hin-
ders him in the use thereof; or,

“3. Uses or attempts the intimidation of such person by threats or force,
“Is guilty of a misdemeanor.”
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law applying the coercion statute before the passage of the
Hobbs Act involved the prosecution of individuals who, like
petitioners, employed threats and acts of force and violence
to dictate and restrict the actions and decisions of busi-
nesses. See, e. g., People v. Ginsberg, 262 N. Y. 556, 188
N. E. 62 (1933) (affirming convictions for coercion where de-
fendant used threatened and actual property damage to com-
pel the owner of a drug store to become a member of a local
trade association and to remove price advertisements for
specific merchandise from his store’s windows); People v.
Scotti, 266 N. Y. 480, 195 N. E. 162 (1934) (affirming convic-
tion for coercion where defendants used threatened and ac-
tual force to compel a manufacturer to enter into an agree-
ment with a labor union of which the defendants were
members); People v. Kaplan, 240 App. Div. 72, 269 N. Y. S.
161 (1934) (affirming convictions for coercion where defend-
ants, members of a labor union, used threatened and actual
physical violence to compel other members of the union to
drop lawsuits challenging the manner in which defendants
were handling the union’s finances).

With this distinction between extortion and coercion
clearly drawn in New York law prior to 1946, Congress’ deci-
sion to include extortion as a violation of the Hobbs Act and
omit coercion is significant assistance to our interpretation
of the breadth of the extortion provision. This assistance is
amplified by other evidence of Congress’ awareness of the
difference between these two distinct crimes. In 1934, Con-
gress formulated the Anti-Racketeering Act, ch. 569, 48 Stat.
979. This Act, which was the predecessor to the Hobbs Act,
targeted, as its name suggests, racketeering activities that
affected interstate commerce, including both extortion and
coercion as defined under New York law.11 Accordingly, the

11 A subcommittee of the Commerce Committee, known as the Copeland
Subcommittee, employed a working definition of “racketeering,” which in-
cluded organized conspiracies to “commit the crimes of extortion or coer-
cion, or attempts to commit extortion or coercion, within the definition of
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Act contained both a section explicitly prohibiting coercion
and a section prohibiting the offense of extortion as defined
by the Field Code and New York Penal Code. See ch. 569,
§§ 2(a) and 2(b).

Severa l years af ter the enac tment of the Ant i -
Racketeering Act, this Court decided United States v. Team-
sters, 315 U. S. 521 (1942). In Teamsters, this Court con-
strued an exception provided in the Anti-Racketeering Act
for the payment of wages by a bona fide employer to a bona
fide employee to find that the Act “did not cover the actions
of union truckdrivers who exacted money by threats or vio-
lence from out-of-town drivers in return for undesired and
often unutilized services.” United States v. Culbert, 435
U. S. 371, 377 (1978) (citing Teamsters, supra). “Congres-
sional disapproval of this decision was swift,” and the Hobbs
Act was subsequently enacted to supersede the Anti-
Racketeering Act and reverse the result in Teamsters. En-
mons, 410 U. S., at 402, and n. 8. The Act prohibited inter-
ference with commerce by “robbery or extortion” but, as
explained above, did not mention coercion.

This omission of coercion is particularly significant in light
of the fact that after Teamsters, a “paramount congressional
concern” in drafting the Hobbs Act “was to be clear about
what conduct was prohibited.” Culbert, supra, at 378.12

Accordingly, the Act “carefully defines its key terms, such
as ‘robbery,’ ‘extortion,’ and ‘commerce.’ ” 435 U. S., at 373.
Thus, while coercion and extortion certainly overlap to the
extent that extortion necessarily involves the use of coercive

these crimes found in the penal law of the State of New York and other
jurisdictions.” S. Rep. No. 1189, 75th Cong., 1st Sess., 3 (1937); United
States v. Culbert, 435 U. S. 371, 375–376 (1978).

12 As we reported in Culbert, supra, at 378: “Indeed, many Congressmen
praised the [Hobbs Act] because it set out with more precision the conduct
that was being made criminal. As Representative Hobbs noted, the
words robbery and extortion ‘have been construed a thousand times by
the courts. Everybody knows what they mean’ ” (quoting 91 Cong. Rec.
11912 (1945)).
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conduct to obtain property, there has been and continues to
be a recognized difference between these two crimes, see,
e. g., ALI, Model Penal Code and Commentaries §§ 212.5,
223.4 (1980) (hereinafter Model Penal Code),13 and we find
it evident that this distinction was not lost on Congress in
formulating the Hobbs Act.

We have said that the words of the Hobbs Act “do not
lend themselves to restrictive interpretation” because they
“ ‘manifes[t] . . . a purpose to use all the constitutional power
Congress has to punish interference with interstate com-
merce by extortion, robbery or physical violence.’ ” Cul-
bert, supra, at 373 (quoting Stirone v. United States, 361
U. S. 212, 215 (1960)). We have also said, construing the
Hobbs Act in Enmons, supra, at 411:

“Even if the language and history of the Act were less
clear than we have found them to be, the Act could not
properly be expanded as the Government suggests—for
two related reasons. First, this being a criminal stat-
ute, it must be strictly construed, and any ambiguity
must be resolved in favor of lenity” (citations omitted).

We think that these two seemingly antithetical statements
can be reconciled. Culbert refused to adopt the view that
Congress had not exercised the full extent of its commerce
power in prohibiting extortion which “affects commerce or
the movement of any article or commodity in commerce.”
But there is no contention by petitioners here that their acts
did not affect interstate commerce. Their argument is that

13 Under the Model Penal Code § 223.4, Comment 1, pp. 201–202, extor-
tion requires that one “obtains [the] property of another” using threat
as “the method employed to deprive the victim of his property.” This
“obtaining” is further explained as “ ‘bring[ing] about a transfer or pur-
ported transfer of a legal interest in the property, whether to the obtainer
or another.’ ” Id., § 223.3, Comment 2, at 182. Coercion, on the other
hand, is defined as making “specified categories of threats . . . with the
purpose of unlawfully restricting another’s freedom of action to his detri-
ment.” Id., § 212.5, Comment 2, at 264.
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their acts did not amount to the crime of extortion as set
forth in the Act, so the rule of lenity referred to in Enmons
may apply to their case quite consistently with the statement
in Culbert. “[W]hen there are two rational readings of a
criminal statute, one harsher than the other, we are to
choose the harsher only when Congress has spoken in clear
and definite language.” McNally v. United States, 483 U. S.
350, 359–360 (1987). If the distinction between extortion
and coercion, which we find controls these cases, is to be
abandoned, such a significant expansion of the law’s coverage
must come from Congress, and not from the courts.

Because we find that petitioners did not obtain or attempt
to obtain property from respondents, we conclude that there
was no basis upon which to find that they committed extor-
tion under the Hobbs Act.

The jury also found that petitioners had committed extor-
tion under various state-law extortion statutes, a separate
RICO predicate offense. Petitioners challenged the jury in-
structions as to these on appeal, but the Court of Appeals
held that any error was harmless, because the Hobbs Act
verdicts were sufficient to support the relief awarded. Re-
spondents argue in this Court that state extortion offenses
do not have to be identical to Hobbs Act extortion to be pred-
icate offenses supporting a RICO violation. They concede,
however, that for a state offense to be an “act or threat in-
volving . . . extortion, . . . which is chargeable under State
law,” as RICO requires, see 18 U. S. C. § 1961(1), the conduct
must be capable of being generically classified as extortion-
ate. Brief for Respondents 33–34. They further agree that
such “generic” extortion is defined as “ ‘obtaining something
of value from another with his consent induced by the wrong-
ful use of force, fear, or threats.’ ” Id., at 34 (quoting Nar-
dello, 393 U. S., at 290).

This concession is in accord with our decisions in Nardello
and Taylor v. United States, 495 U. S. 575 (1990). In Nar-
dello, we held that the Travel Act’s prohibition, 18 U. S. C.
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§ 1952(b)(2), against “extortion . . . in violation of the laws of
the State in which committed or of the United States” ap-
plies to extortionate conduct classified by a state penal code
as blackmail rather than extortion. We determined that if
an act prohibited under state law fell within a generic defi-
nition of extortion, for which we relied on the Model Penal
Code’s definition of “obtaining something of value from an-
other with his consent induced by the wrongful use of force,
fear, or threats,” it would constitute a violation of the Travel
Act’s prohibition regardless of the State’s label for that un-
lawful act. See Nardello, supra, at 296 (explaining that re-
gardless of Pennsylvania’s labeling defendants’ acts as black-
mail and not extortion, defendants violated the Travel Act
because “the indictment encompasses a type of activity gen-
erally known as extortionate since money was to be obtained
from the victim by virtue of fear and threats of exposure”).
In Taylor, relying in part on Nardello, we concluded that
in including “burglary” as a violent crime in 18 U. S. C.
§ 924(e)’s sentencing enhancement provision for felons’ pos-
sessing firearms, Congress meant “burglary” in “the generic
sense in which the term is now used in the criminal codes of
most States.” 495 U. S., at 598. Accordingly, where as
here the Model Penal Code and a majority of States recog-
nize the crime of extortion as requiring a party to obtain or
to seek to obtain property, as the Hobbs Act requires, the
state extortion offense for purposes of RICO must have a
similar requirement.

Because petitioners did not obtain or attempt to obtain
respondents’ property, both the state extortion claims and
the claim of attempting or conspiring to commit state extor-
tion were fatally flawed. The 23 violations of the Travel Act
and 23 acts of attempting to violate the Travel Act also fail.
These acts were committed in furtherance of allegedly extor-
tionate conduct. But we have already determined that peti-
tioners did not commit or attempt to commit extortion.
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Because all of the predicate acts supporting the jury’s
finding of a RICO violation must be reversed, the judgment
that petitioners violated RICO must also be reversed.
Without an underlying RICO violation, the injunction issued
by the District Court must necessarily be vacated. We
therefore need not address the second question presented—
whether a private plaintiff in a civil RICO action is entitled
to injunctive relief under 18 U. S. C. § 1964.

The judgment of the Court of Appeals is accordingly

Reversed.

Justice Ginsburg, with whom Justice Breyer joins,
concurring.

I join the Court’s opinion, persuaded that the Seventh Cir-
cuit’s decision accords undue breadth to the Racketeer In-
fluenced and Corrupt Organizations Act (RICO or Act). As
Justice Stevens recognizes, “Congress has enacted specific
legislation responsive to the concerns that gave rise to these
cases.” Post, at 417 (dissenting opinion). In the Freedom
of Access to Clinic Entrances Act of 1994, 18 U. S. C. § 248,
Congress crafted a statutory response that homes in on the
problem of criminal activity at health care facilities. See
ante, at 404–405, and n. 9 (noting petitioners’ acknowledg-
ment that at least some of the protesters’ conduct was crimi-
nal, and observing that “[t]he crime of coercion [a separate,
and lesser, offense than extortion] more accurately describes
the nature of petitioners’ actions”). Thus, the principal ef-
fect of a decision against petitioners here would have been
on other cases pursued under RICO.*

RICO, which empowers both prosecutors and private en-
forcers, imposes severe criminal penalties and hefty civil lia-

*At oral argument, the Government was asked: “[D]o you agree that
your interpretation would have been applicable to the civil rights sit-ins?”
Tr. of Oral Arg. 25. The Solicitor General responded: “Under some cir-
cumstances, it could have if illegal force or threats were used to prevent
a business from operating.” Ibid.
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bility on those engaged in conduct within the Act’s compass.
See, e. g., § 1963(a) (up to 20 years’ imprisonment and wide-
ranging forfeiture for a single criminal violation); § 1964(a)
(broad civil injunctive relief); § 1964(c) (treble damages
and attorneys’ fees for private plaintiffs). It has already
“evolv[ed] into something quite different from the original
conception of its enactors,” Sedima, S. P. R. L. v. Imrex Co.,
473 U. S. 479, 500 (1985), warranting “concern[s] over the con-
sequences of an unbridled reading of the statute,” id., at 481.
The Court is rightly reluctant, as I see it, to extend RICO’s
domain further by endorsing the expansive definition of “ex-
tortion” adopted by the Seventh Circuit.

Justice Stevens, dissenting.

The term “extortion” as defined in the Hobbs Act refers
to “the obtaining of property from another.” 18 U. S. C.
§ 1951(b)(2). The Court’s murky opinion seems to hold that
this phrase covers nothing more than the acquisition of tan-
gible property. No other federal court has ever construed
this statute so narrowly.

For decades federal judges have uniformly given the term
“property” an expansive construction that encompasses the
intangible right to exercise exclusive control over the lawful
use of business assets. The right to serve customers or to
solicit new business is thus a protected property right. The
use of violence or threats of violence to persuade the owner
of a business to surrender control of such an intangible right
is an appropriation of control embraced by the term “obtain-
ing.” That is the commonsense reading of the statute that
other federal judges have consistently and wisely embraced
in numerous cases that the Court does not discuss or even
cite. Recognizing this settled definition of property, as I be-
lieve one must, the conclusion that petitioners obtained this
property from respondents is amply supported by the evi-
dence in the record.
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Because this construction of the Hobbs Act has been so
uniform, I only discuss a few of the more significant cases.
For example, in United States v. Tropiano, 418 F. 2d 1069
(1969), the Second Circuit held that threats of physical vio-
lence to persuade the owners of a competing trash removal
company to refrain from soliciting customers in certain areas
violated the Hobbs Act. The court’s reasoning is directly
applicable to these cases:

“The application of the Hobbs Act to the present facts
of this case has been seriously challenged by the appel-
lants upon the ground that the Government’s evidence
indicates that no ‘property’ was extorted and that there
was no interference or attempted interference with in-
terstate commerce. They assert that nothing more
than ‘the right to do business’ in the Milford area was
surrendered by Caron and that such a right was not
‘property’ ‘obtained’ by the appellants, as those terms
are used in the Act. While they concede that rubbish
removal accounts which are purchased and sold are
probably property, they argue that the right to solicit
business is amorphous and cannot be squared with the
Congressional expression in the Act of ‘obtaining prop-
erty.’ The Hobbs Act ‘speaks in broad language, mani-
festing a purpose to use all the constitutional power
Congress has to punish interference with interstate
commerce by extortion, robbery or physical violence.’
Stirone v. United States, 361 U. S. 212, 215 (1960). The
concept of property under the Hobbs Act, as devolved
from its legislative history and numerous decisions, is
not limited to physical or tangible property or things
(United States v. Provenzano, 334 F. 2d 678 (3d Cir.
1964); United States v. Nedley, 255 F. 2d 350 (3d Cir.
1958)), but includes, in a broad sense, any valuable right
considered as a source or element of wealth (Bianchi v.
United States, 219 F. 2d 182 (8th Cir. 1955)), and does
not depend upon a direct benefit being conferred on the
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person who obtains the property (United States v.
Green, 350 U. S. 415 (1956)).

“Obviously, Caron had a right to solicit business from
anyone in any area without any territorial restrictions
by the appellants and only by the exercise of such a right
could Caron obtain customers whose accounts were ad-
mittedly valuable. . . . The right to pursue a lawful busi-
ness including the solicitation of customers necessary to
the conduct of such business has long been recognized
as a property right within the protection of the Fifth
and Fourteenth Amendments of the Constitution (Louis
K. Ligget Co. v. Baldridge, 278 U. S. 105 (1928); cf., Du-
plex Printing Press Co. v. Deering, 254 U. S. 443, 465
(1921) . . . . Caron’s right to solicit accounts in Milford,
Connecticut constituted property within the Hobbs Act
definition.” Id., at 1075–1076 (some citations omitted).

The Tropiano case’s discussion of obtaining property has
been cited with approval by federal courts in virtually every
circuit in the country. See, e. g., United States v. Hathaway,
534 F. 2d 386, 396 (CA1 1976); United States v. Arena, 180
F. 3d 380, 392 (CA2 1999); Northeast Women’s Center, Inc.
v. McMonagle, 868 F. 2d 1342, 1350 (CA3 1989); United
States v. Santoni, 585 F. 2d 667, 673 (CA4 1978); United
States v. Nadaline, 471 F. 2d 340, 344 (CA5 1973); United
States v. Debs, 949 F. 2d 199, 201 (CA6 1991); United States
v. Lewis, 797 F. 2d 358, 364 (CA7 1986); United States v.
Zemek, 634 F. 2d 1159, 1174 (CA9 1980).1 Its interpretation

1 Indeed, the Ninth Circuit’s discussion of the nature of property under
the Hobbs Act illustrates just how settled this issue was in the Courts
of Appeals:
“The concept of property under the Hobbs Act has not been limited to
physical or tangible ‘things.’ The right to make business decisions and
to solicit business free from wrongful coercion is a protected property
right. See, e. g., United States v. Santoni, 585 F. 2d 667 (4th Cir. 1978)
(right to make business decisions free from outside pressure wrongfully
imposed); United States v. Nadaline, 471 F. 2d 340 (5th Cir.) (right to
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of the term “property” is consistent with pre-Hobbs Act deci-
sions of this Court, see Buchanan v. Warley, 245 U. S. 60, 74
(1917) (property “consists of the free use, enjoyment, and
disposal of a person’s acquisitions without control or diminu-
tion”), the New York Court of Appeals, see People v. Baron-
dess, 133 N. Y. 649, 31 N. E. 240 (1892), the California Su-
preme Court, People v. Cadman, 57 Cal. 562 (1881), and with
our recent decision in Carpenter v. United States, 484 U. S.
19 (1987).

The courts that have considered the applicability of the
Hobbs Act to attempts to disrupt the operations of abortion
clinics have uniformly adhered to the holdings of cases like
Tropiano. See, e. g., Libertad v. Welch, 53 F. 3d 428, 438,
n. 6 (CA1 1995); Northeast Women’s Center, Inc. v. McMo-
nagle, 868 F. 2d, at 1350; United States v. Anderson, 716
F. 2d 446, 447–450 (CA7 1983). Judge Kearse’s endorsement
of the Government’s position in United States v. Arena, 180
F. 3d 380 (CA2 1999), followed this consistent line of cases.
The jury had found that the defendants had engaged in “an
overall strategy to cause abortion providers, particularly
Planned Parenthood and Yoffa, to give up their property

business accounts and unrealized profits) . . . . Cf. United States v. Hatha-
way, 534 F. 2d 386, 395 (1st Cir.) (rejection of narrow perception of ‘prop-
erty’); Battaglia v. United States, 383 F. 2d 303 (9th Cir. 1967) (right to
lease space in bowling alley free from threats). . . . Chase’s right to solicit
business free from threatened destruction and physical harm falls within
the scope of protected property rights under the Hobbs Act.

. . . . .
“Evidence of the previously described acts of intimidation and violence
suffices. Appellants’ objective was to induce Chase to give up a lucrative
business. The fact that their threats were unsuccessful does not preclude
conviction.” United States v. Zemek, 634 F. 2d, at 1174 (some citations
omitted).

None of the cases following United States v. Tropiano, 418 F. 2d 1069
(CA2 1969), even considered the novel suggestion that this method of ob-
taining control of intangible property amounted to nothing more than the
nonfederal misdemeanor of “coercion,” see ante, at 405 (majority opinion);
ante, at 411 (Ginsburg, J., concurring).
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rights to engage in the business of providing abortion serv-
ices for fear of future attacks.” Id., at 393. Judge Kearse
described how this behavior fell well within the reach of
the Hobbs Act:

“[P]roperty may be tangible or intangible, and the prop-
erty at issue here was the intangible right to conduct
business free from threats of violence and physical
harm. . . . A perpetrator plainly may ‘obtai[n]’ property
without receiving anything, for obtaining includes ‘at-
tain[ing] . . . disposal of,’ Webster’s Third New Interna-
tional Dictionary 1559 (1976); and ‘disposal’ includes
‘the regulation of the fate . . . of something,’ id. at 655.
Thus, even when an extortionist has not taken posses-
sion of the property that the victim has relinquished,
she has nonetheless ‘obtain[ed]’ that property if she has
used violence to force her victim to abandon it. The
fact that the target of a threat or attack may have
refused to relinquish his property does not lessen the
extortionist’s liability under the Hobbs Act, for the Act,
by its terms, also reaches attempts. See 18 U. S. C.
§ 1951(a); McLaughlin v. Anderson, 962 F. 2d 187, 194
(2d Cir. 1992).

“In sum, where the property in question is the vic-
tim’s right to conduct a business free from threats of
violence and physical harm, a person who has committed
or threatened violence or physical harm in order to in-
duce abandonment of that right has obtained, or at-
tempted to obtain, property within the meaning of the
Hobbs Act.” Id., at 394.

In my opinion Judge Kearse’s analysis of the issue is mani-
festly correct. Even if the issue were close, however, three
additional considerations provide strong support for her con-
clusion. First, the uniform construction of the statute that
has prevailed throughout the country for decades should re-
main the law unless and until Congress decides to amend the
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statute. See Reves v. Ernst & Young, 494 U. S. 56, 74 (1990)
(Stevens, J., concurring); Chesapeake & Ohio R. Co. v.
Schwalb, 493 U. S. 40, 51 (1989) (Stevens, J., concurring in
judgment); McNally v. United States, 483 U. S. 350, 376–377
(1987) (Stevens, J., dissenting); 2 Shearson/American Ex-
press Inc. v. McMahon, 482 U. S. 220, 268–269 (1987) (Ste-
vens, J., concurring in part and dissenting in part). Second,
both this Court and all other federal courts have consistently
identified the Hobbs Act as a statute that Congress intended
to be given a broad construction. See, e. g., Stirone v.
United States, 361 U. S. 212 (1960); United States v. Staszcuk,
517 F. 2d 53 (CA7 1975). Third, given the fact that Congress
has enacted specific legislation responsive to the concerns
that gave rise to these cases,3 the principal beneficiaries of
the Court’s dramatic retreat from the position that federal
prosecutors and federal courts have maintained through-
out the history of this important statute will certainly be
the class of professional criminals whose conduct persuaded
Congress that the public needed federal protection from
extortion.4

I respectfully dissent.

2 Congress corrected the Court’s narrow reading of the mail fraud stat-
ute in McNally by passing 18 U. S. C. § 1346, which overruled McNally.
See, e. g., United States v. Bortnovsky, 879 F. 2d 30, 39 (CA2 1989) (“Sec-
tion 1346 . . . overrules McNally”). Of course, Congress remains free to
correct the Court’s error in these cases as well.

3 See Freedom of Access to Clinic Entrances Act of 1994, 108 Stat. 694.
4 The concern expressed by Justice Ginsburg, ante, at 411, 412, is

misguided because an affirmance in these cases would not expand the cov-
erage of the Racketeer Influenced and Corrupt Organizations Act but
would preserve the Federal Government’s ability to bring criminal prose-
cutions for violent conduct that was, until today, prohibited by the Hobbs
Act.
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MOSELEY et al., dba VICTOR’S LITTLE SECRET v.
V SECRET CATALOGUE, INC., et al.

certiorari to the united states court of appeals for
the sixth circuit

No. 01–1015. Argued November 12, 2002—Decided March 4, 2003

An army colonel sent a copy of an advertisement for petitioners’ retail
store, “Victor’s Secret,” to respondents, affiliated corporations that own
the VICTORIA’S SECRET trademarks, because he saw it as an at-
tempt to use a reputable trademark to promote unwholesome, tawdry
merchandise. Respondents asked petitioners to discontinue using the
name, but petitioners responded by changing the store’s name to “Vic-
tor’s Little Secret.” Respondents then filed suit, alleging, inter alia,
“the dilution of famous marks” under the Federal Trademark Dilution
Act (FTDA). This 1995 amendment to the Trademark Act of 1946 de-
scribes the factors that determine whether a mark is “distinctive and
famous,” 15 U. S. C. § 1125(c)(1), and defines “dilution” as “the lessening
of the capacity of a famous mark to identify and distinguish goods or
services,” § 1127. To support their claims that petitioners’ conduct was
likely to “blur and erode” their trademark’s distinctiveness and “tar-
nish” its reputation, respondents presented an affidavit from a market-
ing expert who explained the value of respondents’ mark but expressed
no opinion concerning the impact of petitioners’ use of “Victor’s Little
Secret” on that value. The District Court granted respondents sum-
mary judgment on the FTDA claim, and the Sixth Circuit affirmed,
finding that respondents’ mark was “distinctive” and that the evidence
established “dilution” even though no actual harm had been proved. It
also rejected the Fourth Circuit’s conclusion that the FTDA “requires
proof that (1) a defendant has [used] a junior mark sufficiently similar
to the famous mark to evoke in . . . consumers a mental association of
the two that (2) has caused (3) actual economic harm to the famous
mark’s economic value by lessening its former selling power as an adver-
tising agent for its goods or services,” Ringling Bros.-Barnum & Bailey
Combined Shows, Inc. v. Utah Div. of Travel Dev., 170 F. 3d 449, 461.

Held:
1. The FTDA requires proof of actual dilution. Pp. 428–434.

(a) Unlike traditional infringement law, the prohibitions against
trademark dilution are not the product of common-law development, and
are not motivated by an interest in protecting consumers. The approxi-
mately 25 state trademark dilution laws predating the FTDA refer both
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to injury to business reputation (tarnishment) and to dilution of the
distinctive quality of a trademark or trade name (blurring). The
FTDA’s legislative history mentions that the statute’s purpose is to pro-
tect famous trademarks from subsequent uses that blur the mark’s
distinctiveness or tarnish or disparage it, even absent a likelihood of
confusion. Pp. 428–431.

(b) Respondents’ mark is unquestionably valuable, and petitioners
have not challenged the conclusion that it is “famous.” Nor do they
contend that protection is confined to identical uses of famous marks or
that the statute should be construed more narrowly in a case such as
this. They do contend, however, that the statute requires proof of ac-
tual harm, rather than mere “likelihood” of harm. The contrast be-
tween the state statutes and the federal statute sheds light on this pre-
cise question. The former repeatedly refer to a “likelihood” of harm,
rather than a completed harm, but the FTDA provides relief if another’s
commercial use of a mark or trade name “causes dilution of the [mark’s]
distinctive quality,” § 1125(c)(1) (emphasis added). Thus, it unambigu-
ously requires an actual dilution showing. This conclusion is confirmed
by the FTDA’s “dilution” definition itself, § 1127. That does not mean
that the consequences of dilution, such as an actual loss of sales or
profits, must also be proved. This Court disagrees with the Fourth
Circuit’s Ringling Bros. decision to the extent it suggests otherwise, but
agrees with that court’s conclusion that, at least where the marks at
issue are not identical, the mere fact that consumers mentally associate
the junior user’s mark with a famous mark is not sufficient to establish
actionable dilution. Such association will not necessarily reduce the fa-
mous mark’s capacity to identify its owner’s goods, the FTDA’s dilution
requirement. Pp. 432–434.

2. The evidence in this case is insufficient to support summary
judgment on the dilution count. There is a complete absence of evi-
dence of any lessening of the VICTORIA’S SECRET mark’s capacity to
identify and distinguish goods or services sold in Victoria’s Secret stores
or advertised in its catalogs. The officer who saw the ad directed his
offense entirely at petitioners, not respondents. And respondents’ ex-
pert said nothing about the impact of petitioners’ name on the strength
of respondents’ mark. Any difficulties of proof that may be entailed
in demonstrating actual dilution are not an acceptable reason for dis-
pensing with proof of an essential element of a statutory violation.
P. 434.

259 F. 3d 464, reversed and remanded.

Stevens, J., delivered the opinion for a unanimous Court with respect
to Parts I, II, and IV, and the opinion of the Court with respect to Part III,
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in which Rehnquist, C. J., and O’Connor, Kennedy, Souter, Thomas,
Ginsburg, and Breyer, JJ., joined. Kennedy, J., filed a concurring
opinion, post, p. 435.

James R. Higgins, Jr., argued the cause for petitioners.
With him on the briefs was Scot A. Duvall.

Walter Dellinger argued the cause for respondents. With
him on the brief was Jonathan D. Hacker.

Deputy Solicitor General Wallace argued the cause for
the United States as amicus curiae. With him on the brief
were Solicitor General Olson, Assistant Attorney General
McCallum, Irving L. Gornstein, Anthony J. Steinmeyer,
Mark S. Davies, John M. Whealan, Nancy C. Slutter, Cyn-
thia C. Lynch, and James R. Hughes.*

Justice Stevens delivered the opinion of the Court.†

In 1995 Congress amended § 43 of the Trademark Act of
1946, 15 U. S. C. § 1125, to provide a remedy for the “dilution
of famous marks.” 109 Stat. 985–986. That amendment,
known as the Federal Trademark Dilution Act (FTDA), de-
scribes the factors that determine whether a mark is “dis-

*Peter Jaszi filed a brief for Public Knowledge et al. as amici curiae
urging reversal.

Briefs of amici curiae urging affirmance were filed for the American
Bar Association by Robert E. Hirshon, Robert W. Sacoff, and Uli Wid-
maier; for the American Intellectual Property Law Association by Jona-
than Hudis, Amy C. Sullivan, and Roger W. Parkhurst; for Best Western
International, Inc., et al. by Avraham Azrieli, Joel W. Nomkin, Charles
A. Blanchard, and Suzanne R. Scheiner; for Intel Corp. by Jerrold J.
Ganzfried, Mark I. Levy, and Thomas L. Casagrande; for Andrew
Beckerman-Rodau et al. by Mark A. Lemley, pro se; for the Intellectual
Property Owners Association by Laurence R. Hefter, Elizabeth McGoo-
gan, and Ronald E. Myrick; for the International Trademark Association
by Theodore H. Davis, Jr., and Marie V. Driscoll; and for Ringling Bros.-
Barnum & Bailey Combined Shows, Inc., et al. by Robert A. Long, Jr.

Malla Pollack, pro se, filed a brief as amicus curiae.
†Justice Scalia joins all but Part III of this opinion.
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tinctive and famous,” and defines the term “dilution” as “the
lessening of the capacity of a famous mark to identify and
distinguish goods or services.” 1 The question we granted

1 The FTDA provides: “SEC. 3. REMEDIES FOR DILUTION OF
FAMOUS MARKS.

“(a) Remedies.—Section 43 of the Trademark Act of 1946 (15 U. S. C.
1125) is amended by adding at the end the following new subsection:

“ ‘(c)(1) The owner of a famous mark shall be entitled, subject to the
principles of equity and upon such terms as the court deems reasonable,
to an injunction against another person’s commercial use in commerce of
a mark or trade name, if such use begins after the mark has become fa-
mous and causes dilution of the distinctive quality of the mark, and to
obtain such other relief as is provided in this subsection. In determining
whether a mark is distinctive and famous, a court may consider factors
such as, but not limited to—

“ ‘(A) the degree of inherent or acquired distinctiveness of the mark;
“ ‘(B) the duration and extent of use of the mark in connection with the

goods or services with which the mark is used;
“ ‘(C) the duration and extent of advertising and publicity of the mark;
“ ‘(D) the geographical extent of the trading area in which the mark

is used;
“ ‘(E) the channels of trade for the goods or services with which the

mark is used;
“ ‘(F) the degree of recognition of the mark in the trading areas and

channels of trade used by the marks’ owner and the person against whom
the injunction is sought;

“ ‘(G) the nature and extent of use of the same or similar marks by third
parties; and

“ ‘(H) whether the mark was registered under the Act of March 3, 1881,
or the Act of February 20, 1905, or on the principal register.

“ ‘(2) In an action brought under this subsection, the owner of the fa-
mous mark shall be entitled only to injunctive relief unless the person
against whom the injunction is sought willfully intended to trade on the
owner’s reputation or to cause dilution of the famous mark. If such will-
ful intent is proven, the owner of the famous mark shall also be entitled
to the remedies set forth in sections 35(a) and 36, subject to the discretion
of the court and the principles of equity.

“ ‘(3) The ownership by a person of a valid registration under the Act
of March 3, 1881, or the Act of February 20, 1905, or on the principal
register shall be a complete bar to an action against that person, with
respect to that mark, that is brought by another person under the common
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certiorari to decide is whether objective proof of actual in-
jury to the economic value of a famous mark (as opposed to
a presumption of harm arising from a subjective “likelihood
of dilution” standard) is a requisite for relief under the
FTDA.

I

Petitioners, Victor and Cathy Moseley, own and operate a
retail store named “Victor’s Little Secret” in a strip mall in
Elizabethtown, Kentucky. They have no employees.

Respondents are affiliated corporations that own the VIC-
TORIA’S SECRET trademark and operate over 750 Victo-
ria’s Secret stores, two of which are in Louisville, Kentucky,
a short drive from Elizabethtown. In 1998 they spent over
$55 million advertising “the VICTORIA’S SECRET brand—
one of moderately priced, high quality, attractively designed
lingerie sold in a store setting designed to look like a wom-

law or a statute of a State and that seeks to prevent dilution of the distinc-
tiveness of a mark, label, or form of advertisement.

“ ‘(4) The following shall not be actionable under this section:
“ ‘(A) Fair use of a famous mark by another person in comparative com-

mercial advertising or promotion to identify the competing goods or serv-
ices of the owner of the famous mark.

“ ‘(B) Noncommercial use of a mark.
“ ‘(C) All forms of news reporting and news commentary.’
“(b) Conforming Amendment.—The heading for title VIII of the

Trademark Act of 1946 is amended by striking ‘AND FALSE DESCRIP-
TIONS’ and inserting ‘, FALSE DESCRIPTIONS, AND DILUTION.’
“SEC. 4. DEFINITION.

“Section 45 of the Trademark Act of 1946 (15 U. S. C. 1127) is amended
by inserting after the paragraph defining when a mark shall be deemed
to be ‘abandoned’ the following:

“ ‘The term “dilution” means the lessening of the capacity of a famous
mark to identify and distinguish goods or services, regardless of the pres-
ence or absence of—

“ ‘(1) competition between the owner of the famous mark and other
parties, or

“ ‘(2) likelihood of confusion, mistake, or deception.’ ” 109 Stat.
985–986.
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[a]n’s bedroom.” App. 167, 170. They distribute 400 million
copies of the Victoria’s Secret catalog each year, including
39,000 in Elizabethtown. In 1998 their sales exceeded $1.5
billion.

In the February 12, 1998, edition of a weekly publica-
tion distributed to residents of the military installation at
Fort Knox, Kentucky, petitioners advertised the “GRAND
OPENING Just in time for Valentine’s Day!” of their store
“VICTOR’S SECRET” in nearby Elizabethtown. The ad
featured “Intimate Lingerie for every woman”; “Romantic
Lighting”; “Lycra Dresses”; “Pagers”; and “Adult Novelties/
Gifts.” Id., at 209. An army colonel, who saw the ad and
was offended by what he perceived to be an attempt to use
a reputable company’s trademark to promote the sale of “un-
wholesome, tawdry merchandise,” sent a copy to respond-
ents. Id., at 210. Their counsel then wrote to petitioners
stating that their choice of the name “Victor’s Secret” for a
store selling lingerie was likely to cause confusion with the
well-known VICTORIA’S SECRET mark and, in addition,
was likely to “dilute the distinctiveness” of the mark. Id.,
at 190–191. They requested the immediate discontinuance
of the use of the name “and any variations thereof.” Ibid.
In response, petitioners changed the name of their store to
“Victor’s Little Secret.” Because that change did not satisfy
respondents,2 they promptly filed this action in Federal Dis-
trict Court.

The complaint contained four separate claims: (1) for
trademark infringement alleging that petitioners’ use of
their trade name was “likely to cause confusion and/or mis-
take in violation of 15 U. S. C. § 1114(1)”; (2) for unfair compe-
tition alleging misrepresentation in violation of § 1125(a);

2 After being advised of a proposal to change the store name to “VIC-
TOR’S LITTLE SECRETS,” respondents’ counsel requested detailed in-
formation about the store in order to consider whether that change “would
be acceptable.” App. 13–14. Respondents filed suit two months after
this request.
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(3) for “federal dilution” in violation of the FTDA; and (4) for
trademark infringement and unfair competition in viola-
tion of the common law of Kentucky. Id., at 15, 20–23. In
the dilution count, the complaint alleged that petitioners’
conduct was “likely to blur and erode the distinctiveness”
and “tarnish the reputation” of the VICTORIA’S SECRET
trademark. Ibid.

After discovery the parties filed cross-motions for sum-
mary judgment. The record contained uncontradicted affi-
davits and deposition testimony describing the vast size of
respondents’ business, the value of the VICTORIA’S SE-
CRET name, and descriptions of the items sold in the respec-
tive parties’ stores. Respondents sell a “complete line of
lingerie” and related items, each of which bears a VICTO-
RIA’S SECRET label or tag.3 Petitioners sell a wide vari-
ety of items, including adult videos, “adult novelties,” and
lingerie.4 Victor Moseley stated in an affidavit that women’s
lingerie represented only about five percent of their sales.
Id., at 131. In support of their motion for summary judg-
ment, respondents submitted an affidavit by an expert in
marketing who explained “the enormous value” of respond-
ents’ mark. Id., at 195–205. Neither he, nor any other wit-
ness, expressed any opinion concerning the impact, if any,

3 Respondents described their business as follows: “Victoria’s Secret
stores sell a complete line of lingerie, women’s undergarments and night-
wear, robes, caftans and kimonos, slippers, sachets, lingerie bags, hanging
bags, candles, soaps, cosmetic brushes, atomizers, bath products and fra-
grances.” Id., at 168.

4 In answer to an interrogatory, petitioners stated that they “sell novelty
action clocks, patches, temporary tattoos, stuffed animals, coffee mugs,
leather biker wallets, zippo lighters, diet formula, diet supplements, jigsaw
puzzles, whyss, handcufs [sic], hosiery bubble machines, greeting cards,
calendars, incense burners, car air fresheners, sunglasses, ball caps, jew-
elry, candles, lava lamps, blacklights, fiber optic lights, rock and roll prints,
lingerie, pagers, candy, adult video tapes, adult novelties, t-shirts, etc.”
Id., at 87.
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of petitioners’ use of the name “Victor’s Little Secret” on
that value.

Finding that the record contained no evidence of actual
confusion between the parties’ marks, the District Court con-
cluded that “no likelihood of confusion exists as a matter of
law” and entered summary judgment for petitioners on the
infringement and unfair competition claims. Civ. Action
No. 3:98CV–395–S (WD Ky., Feb. 9, 2000), App. to Pet. for
Cert. 28a, 37a. With respect to the FTDA claim, however,
the court ruled for respondents.

Noting that petitioners did not challenge Victoria’s Se-
cret’s claim that its mark is “famous,” the only question it
had to decide was whether petitioners’ use of their mark di-
luted the quality of respondents’ mark. Reasoning from the
premise that dilution “corrodes” a trademark either by
“ ‘blurring its product identification or by damaging positive
associations that have attached to it,’ ” the court first found
the two marks to be sufficiently similar to cause dilution, and
then found “that Defendants’ mark dilutes Plaintiffs’ mark
because of its tarnishing effect upon the Victoria’s Secret
mark.” Id., at 38a–39a (quoting Ameritech, Inc. v. Ameri-
can Info. Technologies Corp., 811 F. 2d 960, 965 (CA6 1987)).
It therefore enjoined petitioners “from using the mark ‘Vic-
tor’s Little Secret’ on the basis that it causes dilution of the
distinctive quality of the Victoria’s Secret mark.” App. to
Pet. for Cert. 38a–39a. The court did not, however, find that
any “blurring” had occurred. Ibid.

The Court of Appeals for the Sixth Circuit affirmed. 259
F. 3d 464 (2001). In a case decided shortly after the entry
of the District Court’s judgment in this case, the Sixth Cir-
cuit had adopted the standards for determining dilution
under the FTDA that were enunciated by the Second Circuit
in Nabisco, Inc. v. PF Brands, Inc., 191 F. 3d 208 (1999).
See Kellogg Co. v. Exxon Corp., 209 F. 3d 562 (CA6 2000).
In order to apply those standards, it was necessary to discuss
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two issues that the District Court had not specifically ad-
dressed—whether respondents’ mark is “distinctive,” 5 and
whether relief could be granted before dilution has actually
occurred.6 With respect to the first issue, the court rejected
the argument that Victoria’s Secret could not be distinctive
because “secret” is an ordinary word used by hundreds of
lingerie concerns. The court concluded that the entire mark
was “arbitrary and fanciful” and therefore deserving of a
high level of trademark protection. 259 F. 3d, at 470.7 On

5 “It is quite clear that the statute intends distinctiveness, in addition to
fame, as an essential element. The operative language defining the tort
requires that ‘the [junior] person’s . . . use . . . caus[e] dilution of the
distinctive quality of the [senior] mark.’ 15 U. S. C. § 1125(c)(1). There
can be no dilution of a mark’s distinctive quality unless the mark is distinc-
tive.” Nabisco, Inc. v. PF Brands, Inc., 191 F. 3d 208, 216 (CA2 1999).

6 The Second Circuit explained why it did not believe “actual dilution”
need be proved:

“Relying on a recent decision by the Fourth Circuit, Nabisco also asserts
that proof of dilution under the FTDA requires proof of an ‘actual, consum-
mated harm.’ Ringling Bros.-Barnum & Bailey Combined Shows, Inc.
v. Utah Division of Travel Dev., 170 F. 3d 449, 464 (4th Cir. 1999). We
reject the argument because we disagree with the Fourth Circuit’s inter-
pretation of the statute.

“It is not clear which of two positions the Fourth Circuit adopted by its
requirement of proof of ‘actual dilution.’ Id. The narrower position
would be that courts may not infer dilution from ‘contextual factors (de-
gree of mark and product similarity, etc.),’ but must instead rely on evi-
dence of ‘actual loss of revenues’ or the ‘skillfully constructed consumer
survey.’ Id. at 457, 464–65. This strikes us as an arbitrary and unwar-
ranted limitation on the methods of proof.” Id., at 223.

7 “In this case, for example, although the word ‘secret’ may provoke
some intrinsic association with prurient interests, it is not automatically
linked in the ordinary human experience with lingerie. ‘Secret’ is not
particularly descriptive of bras and hosiery. Nor is there anything about
the combination of the possessive ‘Victoria’s’ and ‘secret’ that automati-
cally conjures thought of women’s underwear-except, of course, in the con-
text of plaintiff ’s line of products. Hence, we conclude that the ‘Victoria’s
Secret’ mark ranks with those that are ‘arbitrary and fanciful’ and is there-
fore deserving of a high level of trademark protection. Although the dis-
trict court applied a slightly different test from the one now established
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the second issue, the court relied on a distinction suggested
by this sentence in the House Report: “Confusion leads to
immediate injury, while dilution is an infection, which if
allowed to spread, will inevitably destroy the advertising
value of the mark.” H. R. Rep. No. 104–374, p. 3 (1995).
This statement, coupled with the difficulty of proving actual
harm, lent support to the court’s ultimate conclusion that the
evidence in this case sufficiently established “dilution.” 259
F. 3d, at 475–477. In sum, the Court of Appeals held:

“While no consumer is likely to go to the Moseleys’ store
expecting to find Victoria’s Secret’s famed Miracle Bra,
consumers who hear the name ‘Victor’s Little Secret’ are
likely automatically to think of the more famous store
and link it to the Moseleys’ adult-toy, gag gift, and lin-
gerie shop. This, then, is a classic instance of dilution
by tarnishing (associating the Victoria’s Secret name
with sex toys and lewd coffee mugs) and by blurring
(linking the chain with a single, unauthorized establish-
ment). Given this conclusion, it follows that Victoria’s
Secret would prevail in a dilution analysis, even without
an exhaustive consideration of all ten of the Nabisco fac-
tors.” Id., at 477.8

in this circuit, the court would undoubtedly have reached the same result
under the Nabisco test. Certainly, we cannot say that the court erred in
finding that the preliminary factors of a dilution claim had been met by
Victoria’s Secret.” 259 F. 3d, at 470–471.

8 The court had previously noted that the “Second Circuit has developed
a list of ten factors used to determine if dilution has, in fact, occurred,
while describing them as a ‘nonexclusive list’ to ‘develop gradually over
time’ and with the particular facts of each case. Those factors are: dis-
tinctiveness; similarity of the marks; ‘proximity of the products and the
likelihood of bridging the gap;’ ‘interrelationship among the distinctive-
ness of the senior mark, the similarity of the junior mark, and the proxim-
ity of the products;’ ‘shared consumers and geographic limitations;’ ‘so-
phistication of consumers;’ actual confusion; ‘adjectival or referential
quality of the junior use;’ ‘harm to the junior user and delay by the senior
user;’ and the ‘effect of [the] senior’s prior laxity in protecting the mark.’ ”
Id., at 476 (quoting Nabisco, 191 F. 3d, at 217–222).
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In reaching that conclusion the Court of Appeals expressly
rejected the holding of the Fourth Circuit in Ringling Bros.-
Barnum & Bailey Combined Shows, Inc. v. Utah Div. of
Travel Development, 170 F. 3d 449 (1999). In that case,
which involved a claim that Utah’s use on its license plates
of the phrase “greatest snow on earth” was causing dilution
of the “greatest show on earth,” the court had concluded
“that to establish dilution of a famous mark under the federal
Act requires proof that (1) a defendant has made use of a
junior mark sufficiently similar to the famous mark to evoke
in a relevant universe of consumers a mental association of
the two that (2) has caused (3) actual economic harm to the
famous mark’s economic value by lessening its former selling
power as an advertising agent for its goods or services.”
Id., at 461 (emphasis added). Because other Circuits have
also expressed differing views about the “actual harm” issue,
we granted certiorari to resolve the conflict. 535 U. S. 985
(2002).

II

Traditional trademark infringement law is a part of the
broader law of unfair competition, see Hanover Star Milling
Co. v. Metcalf, 240 U. S. 403, 413 (1916), that has its sources
in English common law, and was largely codified in the
Trademark Act of 1946 (Lanham Act). See B. Pattishall,
D. Hilliard, & J. Welch, Trademarks and Unfair Competition
2 (4th ed. 2000) (“The United States took the [trademark and
unfair competition] law of England as its own”). That law
broadly prohibits uses of trademarks, trade names, and trade
dress that are likely to cause confusion about the source of
a product or service. See 15 U. S. C. §§ 1114, 1125(a)(1)(A).
Infringement law protects consumers from being misled by
the use of infringing marks and also protects producers from
unfair practices by an “imitating competitor.” Qualitex Co.
v. Jacobson Products Co., 514 U. S. 159, 163–164 (1995).

Because respondents did not appeal the District Court’s
adverse judgment on counts 1, 2, and 4 of their complaint,
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we decide the case on the assumption that the Moseleys’ use
of the name “Victor’s Little Secret” neither confused any
consumers or potential consumers, nor was likely to do so.
Moreover, the disposition of those counts also makes it ap-
propriate to decide the case on the assumption that there
was no significant competition between the adversaries in
this case. Neither the absence of any likelihood of confusion
nor the absence of competition, however, provides a defense
to the statutory dilution claim alleged in count 3 of the
complaint.

Unlike traditional infringement law, the prohibitions
against trademark dilution are not the product of common-
law development, and are not motivated by an interest in
protecting consumers. The seminal discussion of dilution is
found in Frank Schechter’s 1927 law review article conclud-
ing “that the preservation of the uniqueness of a trademark
should constitute the only rational basis for its protection.”
Rational Basis of Trademark Protection, 40 Harv. L. Rev.
813, 831. Schechter supported his conclusion by referring
to a German case protecting the owner of the well-known
trademark “Odol” for mouthwash from use on various non-
competing steel products.9 That case, and indeed the princi-
pal focus of the Schechter article, involved an established
arbitrary mark that had been “added to rather than with-
drawn from the human vocabulary” and an infringement that
made use of the identical mark. Id., at 829.10

9 The German court “held that the use of the mark, ‘Odol’ even on non-
competing goods was ‘gegen die guten Sitten,’ pointing out that, when the
public hears or reads the word ‘Odol,’ it thinks of the complainant’s mouth
wash, and that an article designated with the name ‘Odol’ leads the public
to assume that it is of good quality. Consequently, concludes the court,
complainant has ‘the utmost interest in seeing that its mark is not diluted
[verwässert]: it would lose in selling power if everyone used it as the
designation of his goods.’ ” 40 Harv. L. Rev., at 831–832.

10 Schecter discussed this distinction at length: “The rule that arbitrary,
coined or fanciful marks or names should be given a much broader degree
of protection than symbols, words or phrases in common use would appear
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Some 20 years later Massachusetts enacted the first state
statute protecting trademarks from dilution. It provided:

“Likelihood of injury to business reputation or of dilu-
tion of the distinctive quality of a trade name or trade-
mark shall be a ground for injunctive relief in cases of
trade-mark infringement or unfair competition notwith-
standing the absence of competition between the parties
or of confusion as to the source of goods or services.”
1947 Mass. Acts p. 300, ch. 307.

Notably, that statute, unlike the “Odol” case, prohibited both
the likelihood of “injury to business reputation” and “dilu-
tion.” It thus expressly applied to both “tarnishment” and
“blurring.” At least 25 States passed similar laws in the
decades before the FTDA was enacted in 1995. See Re-
statement (Third) of Unfair Competition § 25, Statutory
Note (1995).

III
In 1988, when Congress adopted amendments to the Lan-

ham Act, it gave consideration to an antidilution provision.

to be entirely sound. Such trademarks or tradenames as ‘Blue Ribbon,’
used, with or without registration, for all kinds of commodities or services,
more than sixty times; ‘Simplex’ more than sixty times; ‘Star,’ as far back
as 1898, nearly four hundred times; ‘Anchor,’ already registered over one
hundred fifty times in 1898; ‘Bull Dog,’ over one hundred times by 1923;
‘Gold Medal,’ sixty-five times; ‘3-in-1’ and ‘2-in-1,’ seventy-nine times;
‘Nox-all,’ fifty times; ‘Universal,’ over thirty times; ‘Lily White’ over
twenty times;—all these marks and names have, at this late date, very
little distinctiveness in the public mind, and in most cases suggest merit,
prominence or other qualities of goods or services in general, rather than
the fact that the product or service, in connection with which the mark or
name is used, emanates from a particular source. On the other hand,
‘Rolls-Royce,’ ‘Aunt Jemima’s,’ ‘Kodak,’ ‘Mazda,’ ‘Corona,’ ‘Nujol,’ and
‘Blue Goose,’ are coined, arbitrary or fanciful words or phrases that have
been added to rather than withdrawn from the human vocabulary by their
owners, and have, from the very beginning, been associated in the public
mind with a particular product, not with a variety of products, and have
created in the public consciousness an impression or symbol of the excel-
lence of the particular product in question.” Id., at 828–829.
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During the hearings on the 1988 amendments, objections to
that provision based on a concern that it might have applied
to expression protected by the First Amendment were
voiced and the provision was deleted from the amendments.
H. R. Rep. No. 100–1028 (1988). The bill, H. R. 1295, 104th
Cong., 1st Sess., that was introduced in the House in 1995,
and ultimately enacted as the FTDA, included two excep-
tions designed to avoid those concerns: a provision allowing
“fair use” of a registered mark in comparative advertising
or promotion, and the provision that noncommercial use
of a mark shall not constitute dilution. See 15 U. S. C.
§ 1125(c)(4).

On July 19, 1995, the Subcommittee on Courts and Intel-
lectual Property of the House Judiciary Committee held a
1-day hearing on H. R. 1295. No opposition to the bill was
voiced at the hearing and, with one minor amendment that
extended protection to unregistered as well as registered
marks, the subcommittee endorsed the bill and it passed the
House unanimously. The committee’s report stated that the
“purpose of H. R. 1295 is to protect famous trademarks from
subsequent uses that blur the distinctiveness of the mark or
tarnish or disparage it, even in the absence of a likelihood of
confusion.” H. R. Rep. No. 104–374, p. 2 (1995). As exam-
ples of dilution, it stated that “the use of DUPONT shoes,
BUICK aspirin, and KODAK pianos would be actionable
under this legislation.” Id., at 3. In the Senate an identical
bill, S. 1513, 104th Cong., 1st Sess., was introduced on De-
cember 29, 1995, and passed on the same day by voice vote
without any hearings. In his explanation of the bill, Senator
Hatch also stated that it was intended “to protect famous
trademarks from subsequent uses that blur the distinctive-
ness of the mark or tarnish or disparage it,” and referred to
the Dupont Shoes, Buick aspirin, and Kodak piano examples,
as well as to the Schechter law review article. 141 Cong.
Rec. 38559–38561 (1995).
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IV

The VICTORIA’S SECRET mark is unquestionably valu-
able and petitioners have not challenged the conclusion that
it qualifies as a “famous mark” within the meaning of the
statute. Moreover, as we understand their submission, peti-
tioners do not contend that the statutory protection is con-
fined to identical uses of famous marks, or that the statute
should be construed more narrowly in a case such as this.
Even if the legislative history might lend some support to
such a contention, it surely is not compelled by the statu-
tory text.

The District Court’s decision in this case rested on the
conclusion that the name of petitioners’ store “tarnished” the
reputation of respondents’ mark, and the Court of Appeals
relied on both “tarnishment” and “blurring” to support its
affirmance. Petitioners have not disputed the relevance of
tarnishment, Tr. of Oral Arg. 5–7, presumably because that
concept was prominent in litigation brought under state anti-
dilution statutes and because it was mentioned in the legisla-
tive history. Whether it is actually embraced by the statu-
tory text, however, is another matter. Indeed, the contrast
between the state statutes, which expressly refer to both
“injury to business reputation” and to “dilution of the dis-
tinctive quality of a trade name or trademark,” and the
federal statute which refers only to the latter, arguably sup-
ports a narrower reading of the FTDA. See Klieger, Trade-
mark Dilution: The Whittling Away of the Rational Basis for
Trademark Protection, 58 U. Pitt. L. Rev. 789, 812–813, and
n. 132 (1997).

The contrast between the state statutes and the federal
statute, however, sheds light on the precise question that we
must decide. For those state statutes, like several provi-
sions in the federal Lanham Act, repeatedly refer to a “likeli-
hood” of harm, rather than to a completed harm. The rele-
vant text of the FTDA, quoted in full in n. 1, supra, provides
that “the owner of a famous mark” is entitled to injunctive



537US2 Unit: $U22 [04-14-04 21:25:11] PAGES PGT: OPIN

433Cite as: 537 U. S. 418 (2003)

Opinion of the Court

relief against another person’s commercial use of a mark or
trade name if that use “causes dilution of the distinctive
quality” of the famous mark. 15 U. S. C. § 1125(c)(1) (empha-
sis added). This text unambiguously requires a showing of
actual dilution, rather than a likelihood of dilution.

This conclusion is fortified by the definition of the term
“dilution” itself. That definition provides:

“The term ‘dilution’ means the lessening of the capacity
of a famous mark to identify and distinguish goods or
services, regardless of the presence or absence of—
“(1) competition between the owner of the famous mark
and other parties, or
“(2) likelihood of confusion, mistake, or deception.”
§ 1127.

The contrast between the initial reference to an actual “less-
ening of the capacity” of the mark, and the later reference to
a “likelihood of confusion, mistake, or deception” in the sec-
ond caveat confirms the conclusion that actual dilution must
be established.

Of course, that does not mean that the consequences of
dilution, such as an actual loss of sales or profits, must also be
proved. To the extent that language in the Fourth Circuit’s
opinion in the Ringling Bros. case suggests otherwise, see
170 F. 3d, at 460–465, we disagree. We do agree, however,
with that court’s conclusion that, at least where the marks
at issue are not identical, the mere fact that consumers men-
tally associate the junior user’s mark with a famous mark is
not sufficient to establish actionable dilution. As the facts
of that case demonstrate, such mental association will not
necessarily reduce the capacity of the famous mark to iden-
tify the goods of its owner, the statutory requirement for
dilution under the FTDA. For even though Utah drivers
may be reminded of the circus when they see a license plate
referring to the “greatest snow on earth,” it by no means
follows that they will associate “the greatest show on earth”
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with skiing or snow sports, or associate it less strongly or
exclusively with the circus. “Blurring” is not a necessary
consequence of mental association. (Nor, for that matter,
is “tarnishing.”)

The record in this case establishes that an army officer
who saw the advertisement of the opening of a store named
“Victor’s Secret” did make the mental association with “Vic-
toria’s Secret,” but it also shows that he did not therefore
form any different impression of the store that his wife and
daughter had patronized. There is a complete absence of
evidence of any lessening of the capacity of the VICTORIA’S
SECRET mark to identify and distinguish goods or services
sold in Victoria’s Secret stores or advertised in its catalogs.
The officer was offended by the ad, but it did not change
his conception of Victoria’s Secret. His offense was directed
entirely at petitioners, not at respondents. Moreover, the
expert retained by respondents had nothing to say about the
impact of petitioners’ name on the strength of respondents’
mark.

Noting that consumer surveys and other means of demon-
strating actual dilution are expensive and often unreliable,
respondents and their amici argue that evidence of an actual
“lessening of the capacity of a famous mark to identify and
distinguish goods or services,” § 1127, may be difficult to ob-
tain. It may well be, however, that direct evidence of dilu-
tion such as consumer surveys will not be necessary if actual
dilution can reliably be proved through circumstantial evi-
dence—the obvious case is one where the junior and senior
marks are identical. Whatever difficulties of proof may be
entailed, they are not an acceptable reason for dispensing
with proof of an essential element of a statutory violation.
The evidence in the present record is not sufficient to sup-
port the summary judgment on the dilution count. The
judgment is therefore reversed, and the case is remanded for
further proceedings consistent with this opinion.

It is so ordered.
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Justice Kennedy, concurring.

As of this date, few courts have reviewed the statute we
are considering, the Federal Trademark Dilution Act, 15
U. S. C. § 1125(c), and I agree with the Court that the eviden-
tiary showing required by the statute can be clarified on
remand. The conclusion that the VICTORIA’S SECRET
mark is a famous mark has not been challenged throughout
the litigation, ante, at 425, 432, and seems not to be in ques-
tion. The remaining issue is what factors are to be consid-
ered to establish dilution.

For this inquiry, considerable attention should be given, in
my view, to the word “capacity” in the statutory phrase that
defines dilution as “the lessening of the capacity of a famous
mark to identify and distinguish goods or services.” 15
U. S. C. § 1127. When a competing mark is first adopted,
there will be circumstances when the case can turn on the
probable consequences its commercial use will have for the
famous mark. In this respect, the word “capacity” imports
into the dilution inquiry both the present and the potential
power of the famous mark to identify and distinguish goods,
and in some cases the fact that this power will be diminished
could suffice to show dilution. Capacity is defined as “the
power or ability to hold, receive, or accommodate.” Web-
ster’s Third New International Dictionary 330 (1961); see
also Webster’s New International Dictionary 396 (2d ed.
1949) (“Power of receiving, containing, or absorbing”); 2 Ox-
ford English Dictionary 857 (2d ed. 1989) (“Ability to receive
or contain; holding power”); American Heritage Dictionary
275 (4th ed. 2000) (“The ability to receive, hold, or absorb”).
If a mark will erode or lessen the power of the famous mark
to give customers the assurance of quality and the full satis-
faction they have in knowing they have purchased goods
bearing the famous mark, the elements of dilution may be
established.

Diminishment of the famous mark’s capacity can be shown
by the probable consequences flowing from use or adoption
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of the competing mark. This analysis is confirmed by the
statutory authorization to obtain injunctive relief. 15
U. S. C. § 1125(c)(2). The essential role of injunctive relief is
to “prevent future wrong, although no right has yet been
violated.” Swift & Co. v. United States, 276 U. S. 311, 326
(1928). Equity principles encourage those who are injured
to assert their rights promptly. A holder of a famous mark
threatened with diminishment of the mark’s capacity to
serve its purpose should not be forced to wait until the dam-
age is done and the distinctiveness of the mark has been
eroded.

In this case, the District Court found that petitioners’
trademark had tarnished the VICTORIA’S SECRET mark.
App. to Pet. for Cert. 38a–39a. The Court of Appeals af-
firmed this conclusion and also found dilution by blurring.
259 F. 3d 464, 477 (CA6 2001). The Court’s opinion does not
foreclose injunctive relief if respondents on remand present
sufficient evidence of either blurring or tarnishment.

With these observations, I join the opinion of the Court.
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BOEING CO. et al. v. UNITED STATES

certiorari to the united states court of appeals for
the ninth circuit

No. 01–1209. Argued December 9, 2002—Decided March 4, 2003*

Under a 1971 statute providing special tax treatment for export sales
made by an American manufacturer through a subsidiary that qualified
as a “domestic international sales corporation” (DISC), no tax is payable
on the DISC’s retained income until it is distributed. See 26 U. S. C.
§§ 991–997. The statute thus provides an incentive to maximize the
DISC’s share—and to minimize the parent’s share—of the parties’ ag-
gregate income from export sales. The statute provides three alterna-
tive ways for a parent to divert a limited portion of its income to the
DISC. See §§ 994(a)(1)–(3). The alternative that The Boeing Com-
pany chose limited the DISC’s taxable income to a little over half of the
parties “combined taxable income” (CTI). In 1984, the “foreign sales
corporation” (FSC) provisions replaced the DISC provisions. As under
the DISC regime, it is in the parent’s interest to maximize the FSC’s
share of the taxable income generated by export sales. Because most
of the differences between these regimes are immaterial to this suit, the
Court’s analysis focuses mainly on the DISC provisions. The Treasury
Regulation at issue, 26 CFR § 1.861–8(e)(3) (1979), governs the account-
ing for research and development (R&D) expenses when a taxpayer
elects to take a current deduction, telling the taxpaying parent and its
DISC “what” must be treated as a cost when calculating CTI, and “how”
those costs should be (a) allocated among different products and
(b) apportioned between the DISC and its parent. With respect to the
“what” question, the regulation includes a list of Standard Industrial
Classification (SIC) categories (e. g., transportation equipment) and
requires that R&D for any product within the same category as the
exported product be taken into account. The regulations use gross
receipts from sales as the basis for both “how” questions. Boeing orga-
nized its internal operations along product lines (e. g., aircraft model
767) for management and accounting purposes, each of which constituted
a separate “program” within the organization; and $3.6 billion of its
R&D expenses were spent on “Company Sponsored Product Develop-
ment,” i. e., product-specific research. Boeing’s accountants treated all

*Together with No. 01–1382, United States v. Boeing Sales Corp. et al.,
also on certiorari to the same court.
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Company Sponsored costs as directly related to a single program and
unrelated to any other program. Because nearly half of the Company
Sponsored R&D at issue was allocated to programs that had no sales in
the year in which the research was conducted, that amount was de-
ducted by Boeing currently in calculating its taxable income for the
years at issue, but never affected the calculation of the CTI derived by
Boeing and its DISC from export sales. The Internal Revenue Service
reallocated Boeing’s Company Sponsored R&D costs for 1979 to 1987,
thereby decreasing the untaxed profits of its export subsidiaries and
increasing its taxable profits on export sales. After paying the addi-
tional taxes, Boeing filed this refund suit. In granting Boeing summary
judgment, the District Court found § 1.861–8(e)(3) invalid, reasoning
that its categorical treatment of R&D conflicted with congressional in-
tent that there be a direct relationship between items of gross income
and expenses related thereto, and with a specific DISC regulation giving
the taxpayer the right to group and allocate income and costs by product
or product line. The Ninth Circuit reversed.

Held: Section 1.861–8(e)(3) is a proper exercise of the Secretary of the
Treasury’s rulemaking authority. Pp. 446–457.

(a) The relevant statutory text does not support Boeing’s argument
that the statute and certain regulations give it an unqualified right to
allocate its Company Sponsored R&D expenses to the specific products
to which they are factually related and to exclude such R&D from treat-
ment as a cost of any other product. The method that Boeing chose to
determine an export sale’s transfer price allowed the DISC “to derive
taxable income attributable to [an export sale] in an amount which does
not exceed . . . 50 percent of the combined taxable income of [the DISC
and the parent] which is attributable to the qualified export receipts on
such property derived as the result of a sale by the DISC plus 10 per-
cent of the export promotion expenses of such DISC attributable to such
receipts . . . .” 26 U. S. C. § 994(a)(2) (emphasis added). The statute
does not define “combined taxable income” or specifically mention R&D
expenditures. The Secretary’s regulation must be treated with defer-
ence, see Cottage Savings Assn. v. Commissioner, 499 U. S. 554, 560–
561, but the statute places some limits on the Secretary’s interpretive
authority. First, “does not exceed” places an upper limit on the share
of the export profits that can be assigned to a DISC and gives three
methods of setting the transfer price. Second, “combined taxable in-
come” makes it clear that the domestic parent’s taxable income is a part
of the CTI equation. Third, “attributable” limits the portion of the do-
mestic parent’s taxable income that can be treated as a part of the CTI.
The Secretary’s classification of all R&D as an indirect cost of all export
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sales of products in a broadly defined SIC category is not arbitrary.
It provides consistent treatment for cost items used in computing the
taxpayer’s domestic taxable income and CTI; and its allocation of R&D
expenditures to all products in a category even when specifically in-
tended to improve only one or a few of those products is no more tenu-
ous than the allocation of a chief executive officer’s salary to every prod-
uct that a company sells even when he devotes virtually all of his time
to the development of the Edsel. Reading § 994 in light of § 861, the
more general provision dealing with the distinction between domestic
and foreign source income, does not support Boeing’s contrary view. If
the Secretary reasonably determines that Company Sponsored R&D can
be properly apportioned on a categorical basis, the portion of § 861(b)
that deducts from gross income “a ratable part of any expenses . . .
which cannot definitely be allocated to some item or class of gross in-
come” is inapplicable. Pp. 446–451.

(b) Boeing’s arguments based on specific DISC regulations are also
unavailing. Language in 26 CFR § 1.994–1(c)(6)(iii), part of the rule
describing CTI computation, does not prohibit a ratable allocation of
R&D expenditures that can be “definitely related” to particular export
sales. Whether such an expense can be “definitely related” is deter-
mined by the rules set forth in the very rule that Boeing challenges,
§ 1.861–8. Moreover, the Secretary could reasonably determine that
expenditures on model 767 research conducted in years before any 767’s
were sold were not “definitely related” to any sales, but should be
treated as an indirect cost of producing the gross income derived from
the sale of all planes in the transportation equipment category. Nor do
§§ 1.994–1(c)(7)(i) and (ii)(a), which control grouping of transactions for
determining the transfer price of sales of export property, and § 1.994–
1(c)(6)(iv), which governs the grouping of receipts when the CTI method
is used, speak to the questions whether or how research costs should be
allocated and apportioned. Pp. 451–455.

(c) What little relevant legislative history there is in this suit weighs
in the Government’s favor. Pp. 455–457.

258 F. 3d 958, affirmed.

Stevens, J., delivered the opinion of the Court, in which Rehnquist,
C. J., and O’Connor, Kennedy, Souter, Ginsburg, and Breyer, JJ.,
joined. Thomas, J., filed a dissenting opinion, in which Scalia, J., joined,
post, p. 457.

Kenneth S. Geller argued the cause for petitioners in
No. 01–1209 and respondents in No. 01–1382. With him on



537US2 Unit: $U23 [04-14-04 21:29:11] PAGES PGT: OPIN

440 BOEING CO. v. UNITED STATES

Opinion of the Court

the briefs were Charles Rothfeld, David M. Gossett, Alan I.
Horowitz, Joel V. Williamson, Wayne S. Kaplan, Roger J.
Jones, Patricia Anne Yurchak, Marjorie M. Margolies, and
John B. Magee.

Kent L. Jones argued the cause for the United States in
both cases. With him on the brief were Solicitor General
Olson, Assistant Attorney General O’Connor, Deputy Solic-
itor General Wallace, David English Carmack, and Frank
P. Cihlar.†

Justice Stevens delivered the opinion of the Court.
This suit concerns tax provisions enacted by Congress in

1971 to provide incentives for domestic manufacturers to in-
crease their exports and in 1984 to limit and modify those
incentives. The specific question presented involves the
interpretation of a Treasury Regulation (26 CFR § 1.861–
8(e)(3) (1979)) promulgated in 1977 that governs the account-
ing for research and development (R&D) expenses under
both statutory schemes.1 We shall explain the general out-
lines of the two statutes before we focus on that regulation.

The 1971 statute provided special tax treatment for export
sales made by an American manufacturer through a subsid-
iary that qualified as a “domestic international sales corpora-
tion” (DISC).2 The DISC itself is not a taxpayer; a portion
of its income is deemed to have been distributed to its share-
holders, and the shareholders must pay taxes on that portion,

†Briefs of amici curiae urging reversal were filed for Caterpillar, Inc.,
et al. by C. David Swenson; for the National Foreign Trade Council, Inc.,
by Stephen D. Gardner; and for the Tax Executives Institute, Inc., by Fred
F. Murray and Mary L. Fahey.

1 In 1996, the provisions of 26 CFR § 1.861–8 were amended, renum-
bered, and republished as 26 CFR § 1.861–17. See 26 CFR § 1.861–17
(2002); see also 60 Fed. Reg. 66503 (1995).

2 To qualify as a DISC, at least 95 percent of a corporation’s gross
receipts must arise from qualified export receipts. See 26 U. S. C.
§ 992(a)(1)(A). In addition, at least 95 percent of the corporation’s assets
must be export related. See § 992(a)(1)(B).
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but no tax is payable on the DISC’s retained income until it
is actually distributed. See 26 U. S. C. §§ 991–997. Typi-
cally, “a DISC is a wholly owned subsidiary of a U. S. corpo-
ration.” 1 Senate Finance Committee, Deficit Reduction
Act of 1984, 98th Cong., p. 630, n. 1 (Comm. Print 1984) (here-
inafter Committee Print). The statute thus provides an
incentive to maximize the DISC’s share—and to minimize
the parent’s share—of the parties’ aggregate income from
export sales.

The DISC statute does not, however, allow the parent sim-
ply to assign all of the profits on its export sales to the DISC.
Rather, “to avoid granting undue tax advantages,” 3 the stat-
ute provides three alternative ways in which the parties may
divert a limited portion of taxable income from the parent
to the DISC. See 26 U. S. C. §§ 994(a)(1)–(3). Each of the
alternatives assumes that the parent has sold the product to
the DISC at a hypothetical “transfer price” that produced a
profit for both seller and buyer when the product was resold
to the foreign customer. The alternative used by Boeing in
this suit limited the DISC’s taxable income to a little over
half of the parties’ “combined taxable income” (CTI).4

3 S. Rep. No. 92–437, p. 13 (1971) (hereinafter S. Rep.).
4 To be more precise, it allowed the DISC “to derive taxable income

attributable to [an export sale] in an amount which does not exceed . . . 50
percent of the combined taxable income of [the DISC and the parent] plus
10 percent of the export promotion expenses of such DISC attributable to
such receipts . . . .” 26 U. S. C. § 994(a)(2).

A hypothetical example in both the House and Senate Committee Re-
ports illustrated the computation of a transfer price of $816 based on a
DISC’s selling price of $1,000 and the parent’s cost of goods sold of $650.
The gross margin of $350 was reduced by $180 (including the DISC’s pro-
motion expenses of $90, the parent’s directly related selling and adminis-
trative expenses of $60, and the parent’s prorated indirect expenses of
$30), to produce a CTI of $170. Half of that amount ($85) plus 10 percent
of the DISC’s promotion expenses ($9) gave the DISC its allowable taxable
income of $94, leaving only $76 of income immediately taxable to the par-
ent. The $184 aggregate of the two amounts attributed to the DISC (pro-
motion expenses of $90 plus its $94 share of CTI) subtracted from the
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Soon after its enactment, the DISC statute became “the
subject of an ongoing dispute between the United States and
certain other signatories of the General Agreement on Tar-
iffs and Trade (GATT)” regarding whether the DISC provi-
sions were impermissible subsidies that violated our treaty
obligations. Committee Print 634. “To remove the DISC
as a contentious issue and to avoid further disputes over re-
taliation, the United States made a commitment to the GATT
Council on October 1, 1982, to propose legislation that would
address the concerns of other GATT members.” Id., at 634–
635. This ultimately resulted in the replacement of the
DISC provisions in 1984 with the “foreign sales corporation”
(FSC) provisions of the Code. See Deficit Reduction Act of
1984, Pub. L. 98–369, §§ 801–805, 98 Stat. 985.5

Unlike a DISC, an FSC is a foreign corporation, and a
portion of its income is taxable by the United States. See
ibid.; see also B. Bittker & J. Eustice, Federal Income Taxa-
tion of Corporations and Shareholders ¶ 17.14 (5th ed. 1987).
Whereas a portion of a DISC’s income was tax deferred, a
portion of an FSC’s income is exempted from taxation.
Compare 26 U. S. C. §§ 991–997 with 26 U. S. C. §§ 921, 923
(1988 ed.). Hence, under the FSC regime, as under the
DISC regime, it is in the parent’s interest to maximize the
FSC’s share of the taxable income generated by export sales.
Because the differences between the DISC and FSC regimes
for the most part are immaterial to this suit, the analysis in
this opinion will focus mainly on the DISC provisions.6

The Internal Revenue Code gives the taxpayer an election
either to capitalize and amortize the costs of R&D over a
period of years or to deduct such expenses currently. See

$1,000 gross receipt produced the “transfer price” of $816. See S. Rep., at
108, n. 7; H. R. Rep. No. 92–533, p. 74, n. 7 (1971) (hereinafter H. R. Rep.).

5 In 2000, Congress repealed and replaced the FSC provisions with the
“extraterritorial income” exclusion of 26 U. S. C. § 114.

6 Two aspects of the 1984 statute that do have special significance to this
suit are discussed in Part IV, infra.
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26 U. S. C. § 174. The regulation at issue here, 26 CFR
§ 1.861–8(e)(3) (1979), deals with R&D expenditures for
which the taxpayer has taken a current deduction. It tells
the taxpaying parent and its DISC “what” must be treated
as a cost when calculating CTI, and “how” those costs should
be (a) allocated among different products and (b) apportioned
between the DISC and its parent.7

With respect to the “what” question, the Treasury might
have adopted a broad approach defining the relevant R&D as
including all of the parent’s products, or a narrow approach
defining the relevant R&D as all R&D directly related to a
particular product being exported. Instead, the regulation
includes a list of two-digit Standard Industrial Classification
(SIC) categories (examples are “chemicals and allied prod-
ucts” and “transportation equipment”), and it requires that
R&D for any product within the same category as the ex-
ported product be taken into account.8 See ibid. The reg-
ulation explains that R&D on any product “is an inherently
speculative activity” that sometimes contributes unexpected
benefits on other products, and “that the gross income de-
rived from successful research and development must bear
the cost of unsuccessful research and development.” Ibid.

With respect to the two “how” questions, the regulations
use gross receipts from sales as the basis both for allocating
the costs among the products within the broad R&D catego-
ries and also for apportioning those costs between the parent
and the DISC. Thus, if the exported product constitutes 20
percent of the parties’ total sales of all products within an

7 Treasury Regulation § 1.861–8 (1979) also specifies how other specific
items of expense should be treated. See, e. g., 26 CFR § 1.861–8(e)(2)
(1979) (interest fees); § 1.861–8(e)(5) (legal and accounting fees); § 1.861–
8(e)(6) (income taxes).

8 The original regulation used two-digit SIC categories. See § 1.861–
8(e)(3). The current regulation uses narrower three-digit SIC categories,
see 26 CFR § 1.861–17(a)(2)(ii) (2002), but the change is not relevant to
this suit.
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R&D category, 20 percent of the R&D cost is allocated to
that product. And if export sales represent 70 percent of
the total sales of that product, 70 percent of that amount, or
14 percent of the R&D, is apportioned to the DISC.

I

Petitioners (and cross-respondents) are The Boeing Com-
pany and subsidiaries that include a DISC and an FSC. For
over 40 years Boeing has been a world leader in commercial
aircraft development and a major exporter of commercial air-
craft. During the period at issue in this litigation, the dollar
volume of its sales amounted to about $64 billion, 67 percent
of which were DISC-eligible export sales. The amount that
Boeing spent on R&D during that period amounted to ap-
proximately $4.6 billion.

During the tax years at issue here, Boeing organized its
internal operations along product lines (e. g., aircraft models
727, 737, 747, 757, 767) for management and accounting pur-
poses, each of which constituted a separate “program” within
the Boeing organization. For those purposes, it divided its
R&D expenses into two broad categories: “Blue Sky” and
“Company Sponsored Product Development.” The former
includes the cost of broad-based research aimed at generally
advancing the state of aviation technology and developing
alternative designs of new commercial planes. The latter
includes product-specific research pertaining to a specific
program after the board of directors has given its approval
for the production of a new model. With respect to its $1
billion of “Blue Sky” R&D, Boeing’s accounting was essen-
tially consistent with 26 CFR § 1.861–8(e)(3) (1979).9 Its

9 Because all of Boeing’s commercial aircraft were “transportation
equipment” within the meaning of the Treasury Regulation, it properly
allocated all of its Blue Sky research among all of its programs, and then
apportioned those costs between the parent and the DISC. However, ac-
cording to the Government, it erroneously did so on the basis of hours of
direct labor rather than sales. See Brief for United States 10.
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method of accounting for $3.6 billion of “Company Spon-
sored” R&D gave rise to this litigation.

Boeing’s accountants treated all of the Company Spon-
sored research costs as directly related to a single program,
and as totally unrelated to any other program. Thus, for
DISC purposes, the cost of Company Sponsored R&D di-
rectly related to the 767 model, for example, had no effect on
the calculation of the “combined taxable income” produced
by export sales of any other models. Moreover, because im-
mense Company Sponsored research costs were routinely in-
curred while a particular model was being completed and
before any sales of that model occurred, those costs effec-
tively “disappeared” in the calculation of the CTI even for
the model to which the R&D was most directly related.10

Almost half of the $3.6 billion of Company Sponsored R&D
at issue in this suit was allocated to programs that had no
sales in the year in which the research was conducted. That
amount (approximately $1.75 billion) was deducted by Boe-
ing currently in the calculation of its taxable income for the
years at issue, but never affected the calculation of the CTI
derived by Boeing and its DISC from export sales.

Pursuant to an audit, the Internal Revenue Service reallo-
cated Boeing’s Company Sponsored R&D costs for the years
1979 to 1987, thereby decreasing the untaxed profits of
its export subsidiaries and increasing the parent’s taxable
profits from export sales. Boeing paid the additional tax
obligation of $419 million and filed this suit seeking a refund.
Relying on the decision of the Eighth Circuit in St. Jude
Medical, Inc. v. Commissioner, 34 F. 3d 1394 (1994), the Dis-
trict Court entered summary judgment in favor of Boeing.
It held that 26 CFR § 1.861–8(e)(3) (1979) is invalid as applied
to DISC and FSC transactions because the regulation’s cate-

10 When Boeing charged R&D costs to programs that had no sales in the
year the research was conducted, the R&D costs effectively “disappeared”
in the sense that they were not accounted for by Boeing in computing
its CTI.
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gorical treatment of R&D conflicted with congressional in-
tent that there be a “direct” relationship between items of
gross income and expenses “related thereto,” and with a spe-
cific DISC regulation giving the taxpayer the right to group
and allocate income and costs by product or product line.
The Court of Appeals for the Ninth Circuit reversed, 258 F.
3d 958 (2001), and we granted certiorari to resolve the con-
flict between the Circuits, 535 U. S. 1094 (2002). We now
affirm.

II

Section 861 of the Internal Revenue Code distinguishes
between United States and foreign source income for several
different purposes. See 26 U. S. C. § 861. The regulation
at issue in this suit, 26 CFR § 1.861–8(e)(3) (1979), was pro-
mulgated pursuant to that general statute. Separate regu-
lations promulgated under the DISC statute, 26 U. S. C.
§§ 991–997, incorporate 26 CFR § 1.861–8(e)(3) (1979) by spe-
cific reference. See § 1.994–1(c)(6)(iii) (citing and incorporat-
ing the cost allocation rules of § 1.861–8). Boeing does not
claim that its method of accounting for Company Sponsored
R&D complied with § 1.861–8(e)(3). Rather, it argues that
§ 1.861–8(e)(3) is so plainly inconsistent with congressional
intent and with other provisions of the DISC regulations
that it cannot be validly applied to its computation of CTI
for DISC purposes.

Boeing argues, in essence, that the statute and certain spe-
cific regulations promulgated pursuant to 26 U. S. C. § 994
give it an unqualified right to allocate its Company Spon-
sored R&D expenses to the specific products to which they
are “factually related” and to exclude any allocated R&D
from being treated as a cost of any other product. The rele-
vant statutory text does not support its argument.

As we have already mentioned, the DISC statute gives
the taxpayer a choice of three methods of determining the
transfer price for an exported good. Boeing elected to use
only the second method described in the following text:
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“Inter-company pricing rules
“(a) In general
“In the case of a sale of export property to a DISC by a
person described in section 482, the taxable income of
such DISC and such person shall be based upon a trans-
fer price which would allow such DISC to derive taxable
income attributable to such sale (regardless of the sales
price actually charged) in an amount which does not
exceed the greatest of—

“(1) 4 percent of the qualified export receipts on the
sale of such property by the DISC plus 10 percent of the
export promotion expenses of such DISC attributable to
such receipts,

“(2) 50 percent of the combined taxable income of
such DISC and such person which is attributable to the
qualified export receipts on such property derived as the
result of a sale by the DISC plus 10 percent of the ex-
port promotion expenses of such DISC attributable to
such receipts, or

“(3) taxable income based upon the sale price actually
charged (but subject to the rules provided in section
482).
“(b) Rules for commissions, rentals, and marginal
costing
“The Secretary shall prescribe regulations setting forth

. . . . .
“(2) rules for the allocation of expenditures in

computing combined taxable income under subsection
(a)(2) in those cases where a DISC is seeking to estab-
lish or maintain a market for export property.” 26
U. S. C. §§ 994(a)(1)–(3), (b)(2) (emphasis added).

The statute does not define the term “combined taxable
income,” nor does it specifically mention expenditures for
R&D. Congress did grant the Secretary express authority
to prescribe regulations for determining the proper alloca-
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tion of expenditures in computing CTI in certain specific con-
texts. See, e. g., §§ 994(b)(1)–(2). Yet in promulgating 26
CFR § 1.861–8 (1979), the Secretary of the Treasury exer-
cised his rulemaking authority under 26 U. S. C. § 7805(a),
which gives the Secretary general authority to “prescribe all
needful rules and regulations for the enforcement” of the
Internal Revenue Code. See 41 Fed. Reg. 49160 (1976)
(“The proposed regulations are to be issued under the au-
thority contained in section 7805 of the Internal Revenue
Code”). Even if we regard the challenged regulation as in-
terpretive because it was promulgated under § 7805(a)’s gen-
eral rulemaking grant rather than pursuant to a specific
grant of authority, we must still treat the regulation with
deference. See Cottage Savings Assn. v. Commissioner, 499
U. S. 554, 560–561 (1991).

The words that we have emphasized in the statutory text
do place some limits on the Secretary’s interpretive author-
ity. First, the “does not exceed” phrase places an upper
limit on the share of the export profits that can be assigned
to a DISC and also gives the taxpayer an unfettered right to
select any of the three methods of setting a “transfer price.”
Second, the use of the term “combined taxable income” in
subsection (a)(2) makes it clear that the taxable income of
the domestic parent is a part of the equation that should
produce the CTI. As Boeing recognizes, even a charitable
contribution to the Seattle Symphony that reduces its do-
mestic earnings from sales of 767’s must be treated as a cost
that is not definitely related to any particular category of
income and thus must be apportioned among all categories
of income, including income from export sales. See Brief
for Petitioners in No. 01–1209, p. 8, n. 7. Third, the word
“attributable” places a limit on the portion of the domestic
parent’s taxable income that can be treated as a part of the
CTI. It is this word that provides the statutory basis for
Boeing’s position.
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Under Boeing’s reading of the statute, a calculation of the
domestic income “attributable” to the export sale of a 767
may include both the direct and indirect costs of manufac-
turing and selling 767’s, but it may not include the direct
costs of selling anything else. Moreover, if Boeing’s ac-
countants classify a particular cost as directly related to the
767, that classification is conclusive. Thus, while the Secre-
tary asserts that Boeing’s R&D expenses are definitely re-
lated to all income in the relevant SIC category, Boeing
claims the right to divide its R&D in a way that effectively
creates three segments: (1) Blue Sky; (2) Company Spon-
sored R&D on products that have no sales in the current
year; and (3) Company Sponsored R&D on products that are
being sold currently. Boeing, like the Secretary, essentially
treats Blue Sky R&D as an indirect cost in computing both
its domestic taxable income and its CTI. With respect to
the second segment, Boeing uses the R&D to reduce its do-
mestic taxable earnings on every product it sells, but elimi-
nates it entirely from the calculation of CTI on any product
by charging the R&D costs to programs without any sales.
The third segment is used for both domestic and CTI pur-
poses, but with respect to CTI only for the export sales to
which it is “factually related.”

The Secretary’s classification of all R&D as an indirect cost
of all export sales of products in a broadly defined SIC cate-
gory—in other words, as “attributable” to such sales—is
surely not arbitrary. It has the virtue of providing consist-
ent treatment for cost items used in computing the taxpay-
er’s domestic taxable income and its CTI. Moreover, its al-
location of R&D expenditures to all products in a category
even when specifically intended to improve only one or a few
of those products is no more tenuous than the allocation of a
chief executive officer’s salary to every product that a com-
pany sells even when he devotes virtually all of his time to
the development of an Edsel.
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On the other hand, even if Boeing’s method of accounting
for R&D is fully justified for management purposes, it cer-
tainly produces anomalies for tax purposes. Most obvious
is the fact that it enabled Boeing to deduct some $1.75 billion
of expenditures from its domestic taxable earnings under 26
U. S. C. § 174 and never deduct a penny of those expenditures
from its “combined taxable earnings” under the DISC stat-
ute. See Brief for Petitioners in No. 01–1209, at 11. Less
obvious, but nevertheless significant, is that Boeing’s method
assumed that Blue Sky research produces benefits for air-
plane models that are producing current income and—at the
same time—assumed that Company Sponsored research re-
lated to a specific product, such as the 727, is not likely to
produce benefits for other airplane models, such as the 737
or 767.11

In all events, the mere use of the word “attributable” in
the text of § 994 surely does not qualify the Secretary’s au-
thority to decide whether a particular tax deductible expend-
iture made by the parent of a DISC is sufficiently related to
its export sales to qualify as an indirect cost in the computa-
tion of the parties’ CTI. Boeing argues, however, that the
text of § 994 should be read in light of § 861, the more general
provision dealing with the distinction between domestic and
foreign source income.

Title 26 U. S. C. § 861(b) contains the following two
sentences:

“Taxable income from sources within United States
“From the items of gross income specified in subsection
(a) as being income from sources within the United
States there shall be deducted the expenses, losses,
and other deductions properly apportioned or allocated

11 This assumption, of course, runs contrary to the Secretary’s determi-
nation that R&D “is an inherently speculative activity” that sometimes
contributes unexpected benefits on other products. 26 CFR § 1.861–
8(e)(3)(i)(A) (1979).
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thereto and a ratable part of any expenses, losses, or
other deductions which cannot definitely be allocated to
some item or class of gross income. The remainder, if
any, shall be included in full as taxable income from
sources within the United States.” (Emphasis added.)

Focusing on the emphasized words, Boeing interprets this
section as having created a background rule dividing all ex-
penses into two categories: those that can be allocated to
specific income and those that cannot. “Ratable” allocation
is permissible for the second category, but not for the first,
according to Boeing. Moreover, in Boeing’s view, any ex-
pense in the first category cannot be ratably apportioned
across all classes of income.

There are at least two flaws in this argument. First, al-
though the emphasized words authorize ratable apportion-
ment of costs that cannot definitely be allocated to some item
or class of income, the sentence as a whole does not prohibit
ratable apportionment of expenses that could be, but perhaps
in fairness should not be, treated as direct costs. Second,
the Secretary has the authority to prescribe regulations de-
termining whether an expense can be properly apportioned
to an item of gross income in the calculation of CTI. See
26 U. S. C. § 7805(a). Thus, as in this suit, if the Secretary
reasonably determines that Company Sponsored R&D can
be properly apportioned on a categorical basis, the italicized
portion of § 861 is simply inapplicable.

In sum, Boeing’s arguments based on statutory text are
plainly insufficient to overcome the deference to which the
Secretary’s interpretation is entitled.

III

Boeing also advances two arguments based on the text of
specific DISC regulations. The first resembles its argument
based on the text of § 861, and the second relies on regula-
tions providing that certain accounting decisions made by
the taxpayer shall be controlling.
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The regulations included in 26 CFR § 1.994–1 (1979) set
forth intercompany pricing rules for DISCs. They gener-
ally describe the three methods of determining a transfer
price, noting that the taxpayer may choose the most favor-
able method, and may group transactions to use one method
for some export sales and another method for others. See
ibid. With respect to the CTI method used by Boeing, there
is a rule, § 1.994–1(c)(6), that describes the computation of
CTI. The rule broadly defines the CTI of a DISC and its
related supplier from a sale of export property as the excess
of gross receipts over their total costs “which relate to such
gross receipts.” 12 Subdivision (iii) of that rule, on which
Boeing relies, provides:

“Costs (other than cost of goods sold) which shall be
treated as relating to gross receipts from sales of export
property are (a) the expenses, losses, and other deduc-
tions definitely related, and therefore allocated and ap-

12 Treasury Regulation § 1.994–1(c)(6), 26 CFR § 1.994–1(c)(6) (1979), pro-
vides in part:
“Combined taxable income. For purposes of this section, the combined
taxable income of a DISC and its related supplier from a sale of export
property is the excess of the gross receipts (as defined in section 993(f))
of the DISC from such sale over the total costs of the DISC and related
supplier which relate to such gross receipts. Gross receipts from a sale
do not include interest with respect to the sale. Combined taxable in-
come under this paragraph shall be determined after taking into account
under paragraph (e)(2) of this section all adjustments required by section
482 with respect to transactions to which such section is applicable. In
determining the gross receipts of the DISC and the total costs of the DISC
and related supplier which relate to such gross receipts, the following
rules shall be applied:
“(i) Subject to subdivisions (ii) through (v) of this subparagraph, the tax-
payer’s method of accounting used in computing taxable income will be
accepted for purposes of determining amounts and the taxable year for
which items of income and expense (including depreciation) are taken into
account. See § 1.991–1(b)(2) with respect to the method of accounting
which may be used by a DISC.”
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portioned, thereto, and (b) a ratable part of any other
expenses, losses, or other deductions which are not
definitely related to a class of gross income, determined
in a manner consistent with the rules set forth in
§ 1.861–8.” § 1.994–1(c)(6)(iii) (emphasis added).

Boeing interprets the emphasized words as prohibiting a
ratable allocation of R&D expenditures that can be “defi-
nitely related” to particular export sales. The obvious re-
sponse to this argument is provided by the final words in
the paragraph. Whether such an expense can be “definitely
related” is determined by the rules set forth in the very
regulation that Boeing challenges, § 1.861–8. Moreover, it
seems quite clear that the Secretary could reasonably deter-
mine that expenditures on 767 research conducted in years
before any 767’s were sold were not “definitely related” to
any sales, but should be treated as an indirect cost of produc-
ing the gross income derived from the sale of all planes in
the transportation equipment category.

Boeing also argues that the regulations expressly allow it
to allocate and apportion R&D expenses to groups of export
sales that are based on industry usage rather than SIC cate-
gories. The regulations providing the strongest support for
this argument are §§ 1.994–1(c)(7)(i) and (ii)(a), which control
the grouping of transactions for the purpose of determining
the transfer price of sales of export property, and § 1.994–
1(c)(6)(iv), which governs the grouping of receipts when the
CTI method of transfer pricing is used.13 Treasury Regula-
tion § 1.994–1(c)(7) reads, in part, as follows:

13 In support of its argument that §§ 1.994–1(c) and 1.861–8(e)(3) conflict,
Boeing also points to various proposed regulations, including example 1 of
proposed regulation § 1.861–8(g). See Brief for Petitioners in No. 01–
1209, pp. 22–26. Unlike Boeing and the dissent, see post, at 458–459 (opin-
ion of Thomas, J.), we find these proposed regulations to be of little conse-
quence given that they were nothing more than mere proposals. In
1972—when regulations governing DISCs were first proposed—the Secre-
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“Grouping transactions. (i) Generally, the determina-
tions under this section are to be made on a transaction-
by-transaction basis. However, at the annual choice of
the taxpayer some or all of these determinations may
be made on the basis of groups consisting of products or
product lines.

“(ii) A determination by a taxpayer as to a product or
a product line will be accepted by a district director if
such determination conforms to any one of the following
standards: (a) A recognized industry or trade usage, or
(b) the 2-digit major groups . . . of the Standard Indus-
trial Classification . . . .”

As we understand the statutory and regulatory scheme,
it gives controlling effect to three important choices by the
taxpayer. First, the taxpayer may elect to deduct R&D ex-
penses on an annual basis instead of capitalizing and amortiz-
ing those costs. See 26 U. S. C. § 174(a)(1). Second, when
engaging in export transactions with a DISC, the taxpayer
may choose any one of the three methods of determining
the transfer price. See § 994(a). Third, the taxpayer may
decide how best to group those transactions for purposes of
applying the transfer pricing methods. See 26 CFR § 1.994–
1(c)(7) (1979). Conceivably, the taxpayer could account for
each sale separately, by product lines, or by grouping all of
its export sales together. These regulations confirm the fi-
nality of the third type of choice (i. e., which groups of sales
will be evaluated under one of the three alternative transfer
pricing methods), but do not speak to the questions answered
by the regulation at issue in this suit—namely, whether or

tary made clear that the proposed regulations were suggestions only and
that whatever final regulations were ultimately adopted would govern.
See Technical Memorandum accompanying Notice of Proposed Rule-
making, 1972 T. M. Lexis 14, pp. *8–*9 (June 29, 1972) (providing that in
determining deductible expenses, “the rules of section 861(b) and § 1.861–8
are to be applied in whatever form they ultimately take in a new notice
to be prepared”).
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how a particular research cost should be allocated and
apportioned.

Nor does § 1.994–1(c)(6)(iv) support Boeing’s argument.
It provides that a “taxpayer’s choice in accordance with
subparagraph (7) of this paragraph as to the grouping of
transactions shall be controlling, and costs deductible in
a taxable year shall be allocated and apportioned to the
items or classes of gross income of such taxable year result-
ing from such grouping.” The regulation makes clear that
if the taxpayer selects the CTI method of transfer pricing (as
Boeing did), then the taxpayer may choose to group export
receipts according to product lines, two-digit SIC codes, or
on a transaction-by-transaction basis. Ibid. The regula-
tion also establishes that there shall be an allocation and
apportionment of all relevant costs deducted in the taxable
year. Ibid. Notably, however, the regulation simply does
not speak to how costs should be allocated among different
items or classes of gross income and apportioned between
the DISC and its parent once the taxpayer (pursuant to
§ 1.994–1(c)(6)) groups its gross receipts. Treasury Regula-
tion § 1.861–8(e)(3) fills this gap by providing that R&D ex-
penditures that are related to all income reasonably con-
nected with the taxpayer’s relevant two-digit SIC category
or categories are “allocable to all items of gross income as
a class . . . related to such product category (or categories).”
26 CFR § 1.861–8(e)(3) (1979) (emphasis added).

IV

Boeing also relies heavily on legislative history, particu-
larly on statements in Reports prepared by the tax-writing
committees of the House and the Senate on the DISC statute.
Those Reports are virtually identical in terms of their dis-
cussion of the DISC provisions. See H. R. Rep., at 58–95;
S. Rep., at 90–129. Neither says anything about R&D costs.
They both contain statements supporting the proposition
that in determining how to calculate income that qualifies
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for a tax benefit, the expenses to be deducted from gross
income are those expenses that are “directly related” to the
income. See H. R. Rep., at 74; S. Rep., at 107. Those state-
ments are not, however, inconsistent with the proposition
that particular R&D expenses may be factually related to
more than one item of income, or with the proposition that
the Secretary has broad authority to promulgate regulations
determining which expenses are directly or indirectly re-
lated to particular items of income.

If anything, what little relevant legislative history there is
in this suit weighs in favor of the Government’s position in
two important respects. First, whereas the DISC transfer
price could be set at a level that attributed over half of the
CTI to the DISC, when Congress enacted the FSC provi-
sions in 1984, it lowered the maximum allowable share of
CTI attributable to an FSC to 23 percent. Compare 26
U. S. C. § 994(a)(2) with 26 U. S. C. § 925(a)(2) (1988 ed.).
This dramatizes the point that even though the purpose of
the DISC and FSC statutes was to provide American firms
with a tax incentive to increase their exports, Congress did
not intend to grant “undue tax advantages” to firms.
S. Rep., at 13. Rather, the statutory formulas were de-
signed to place ceilings on the amount of those special tax
benefits. See Committee Print 636 (“[T]he income of the
foreign sales corporation must be determined according to
transfer prices specified in the bill: either actual prices for
sales between unrelated, independent parties or, if the sales
are between related parties, formula prices which are in-
tended to comply with GATT’s requirement of arm’s-length
prices”).

Second, the 1977 R&D regulation at issue in this suit had
been in effect for seven years when Congress enacted the
FSC provisions. Yet Congress did not legislatively override
26 CFR § 1.861–8(e)(3) (1979) in enacting the FSC provisions.
In fact, although a moratorium was placed on the application
of § 1.861–8(e)(3) for purposes of the sourcing of income in
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1981,14 a 1984 conference agreement specified that the mora-
torium would “not apply for other purposes, such as the com-
putation of combined taxable income of a DISC (or FSC) and
its related supplier.” H. R. Conf. Rep. No. 98–861, p. 1263
(1984). The fact that Congress did not legislatively override
26 CFR § 1.861–8(e)(3) (1979) in enacting the FSC provisions
in 1984 serves as persuasive evidence that Congress re-
garded that regulation as a correct implementation of its in-
tent. See Lorillard v. Pons, 434 U. S. 575, 580–581 (1978).

The judgment of the Court of Appeals is affirmed.

It is so ordered.

Justice Thomas, with whom Justice Scalia joins,
dissenting.

Before placing its hand in the taxpayer’s pocket, the Gov-
ernment must place its finger on the law authorizing its ac-
tion. United Dominion Industries, Inc. v. United States,
532 U. S. 822, 839 (2001) (Thomas, J., concurring) (citing
Leavell v. Blades, 237 Mo. 695, 700–701, 141 S. W. 893, 894
(1911)). Despite the Government’s failure to do so here, the
Court holds in its favor; I respectfully dissent.

To read the majority opinion, one would think that the
Court has before it a perfectly clear statutory and regulatory
scheme and that the position of petitioners/cross-respondents
(hereinafter Boeing) is utterly without support. Nothing
could be further from the facts of this suit. Indeed, the In-
ternal Revenue Service (IRS) itself initially read the statu-

14 In 1981, Congress imposed a temporary moratorium on the application
of the cost allocation rules of 26 CFR § 1.861–8(e)(3) (1979) solely for the
geographic sourcing of income. See Economic Recovery Tax Act of 1981,
Pub. L. 97–34, § 223, 95 Stat. 249. As a result, research expenditures
made for research conducted in the United States were allocated against
United States source gross income only—not between United States
source income and foreign source income. See H. R. Conf. Rep. No.
98–861, p. 1262 (1984).
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tory and regulatory provisions at issue here to permit pre-
cisely what Boeing asserts it is allowed to do.1

When regulations governing DISCs were first proposed in
1972, the IRS received public comments recommending that
the regulations be amplified to include rules and examples
on how expenses should be treated for purposes of determin-
ing the combined taxable income of the DISC and a related
supplier. The IRS, however, declined to incorporate the
recommendations in the final regulations, explaining that
proposed regulation § 1.861–8, which had been published in
1973, provided ample guidance on the subject. Technical
Memorandum accompanying T. D. 7364, 1974 T. M. Lexis 30,
pp. *20–*21 (Oct. 29, 1974).

Proposed regulation § 1.861–8(e)(3), in turn, explained that
where “research and development . . . is intended or is rea-
sonably expected to result in the improvement of specific
properties or processes, deductions in connection with such
research and development shall be considered definitely re-
lated and therefore allocable to the class of gross income to
which the properties or processes give rise or are reasonably
expected to give rise.” 38 Fed. Reg. 15843 (1973). The reg-
ulations went on to note that in “other cases, as in the case
of most basic research, research and development shall gen-
erally be considered definitely related and therefore allocable
to all gross income of the current taxable year which is likely
to benefit from the research and development.” Ibid. Ex-
ample 1 in § 1.861–8(g) illustrated this principle by consider-
ing the research and development (R&D) expenditures of a
corporation manufacturing four-, six-, and eight-cylinder gas-
oline engines. The corporation conducted both general and
engine-specific research. The example made clear that,

1 Because, as the Court notes, ante, at 442, differences in the rules gov-
erning domestic international sales corporations (DISCs) and foreign sales
corporations do not affect the outcome of this suit, I too focus only on the
relevant DISC provisions.
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while general R&D expenses were “definitely related” to
gross income resulting from sales of all three types of en-
gines, R&D expenses in connection with a specific type of
engine were to be allocated only to gross income arising from
sales of that type of engine. Id., at 15846 (“X’s deductions
for its research and development expenses in connection with
the 4 cylinder engine are definitely related to the gross in-
come to which the 4 cylinder engine gives rise, i. e., gross
income from the sales of 4 cylinder engines . . .”).

Indeed, the IRS’ 1974 position on the proper allocation of
R&D expenses incurred in connection with separate lines of
products is the only one that makes sense under the relevant
DISC regulations. See, e. g., 26 CFR §§ 1.994–1(c)(6), (7)
(1979). As the Court explains, ante, at 440, 26 U. S. C. § 994
was designed to provide special tax treatment for American
companies engaged in export activities. To that end, § 994
permits a DISC and its related supplier to compute their
relevant transfer price (and, relatedly, their income tax liabil-
ity) based on one of three methods. See § 994 (providing
that the transfer price for sales between a DISC and a re-
lated supplier can be computed based on (1) the gross income
method, (2) the combined taxable income method, and (3) the
usual transfer-pricing rules set forth in § 482).

The Treasury Department has promulgated regulations
explaining how the statutory framework must be applied.
Section 1.994–1(c)(7) of those regulations explains that, as a
general rule, a determination of the transfer price under
§ 994 is to be made on a transaction-by-transaction basis.
Section 1.994–1(c)(7), however, provides that, instead of fol-
lowing the transaction-by-transaction rule, taxpayers may
make § 994 transfer price determinations based on groups
consisting of products or product lines. § 1.994–1(c)(7)(i).
Specifically, the regulation states:

“A determination by a taxpayer as to a product or a
product line will be accepted by a district director if
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such determination conforms to any one of the follow-
ing standards: (a) A recognized industry or trade usage,
or (b) the 2-digit major groups (or any inferior classifi-
cations or combinations thereof, within a major group)
of the Standard Industrial Classification [SIC] as pre-
pared by the [Office of Management and Budget].”
§ 1.994–1(c)(7)(ii).

Section 1.994–1(c)(6)(iv), in turn, provides that, in connection
with the computation of combined taxable income, “[t]he tax-
payer’s choice in accordance with [§ 1.994–1(c)(7)] as to the
grouping of transactions shall be controlling, and costs de-
ductible in a taxable year shall be allocated and apportioned
to the items or classes of gross income of such taxable year
resulting from such grouping.” (Emphasis added.) Thus,
in tandem, §§ 1.994–1(c)(6)(iv) and 1.994–1(c)(7) give a tax-
payer the choice of allocating and apportioning costs to items
or classes of gross income resulting from (1) case-by-case
transactions, (2) products or product lines grouped together
based on industry or trade usage, and (3) products or product
lines grouped together based on 2-digit SIC codes or lesser
included subgroups.

Although under § 1.991–1(c)(7) taxpayers are given three
choices with respect to the proper grouping of export income
(and the related allocation of expenses), and although
§ 1.994–1(c)(6)(iv) provides that the taxpayer’s selection
under § 1.991–1(c)(7) shall be “controlling,” § 1.861–8(e)(3)
takes away the very choices § 1.991–1 provides. Under
§ 1.861–8(e)(3), the taxpayer is told that R&D expenses may
be allocated solely to items or classes of gross income result-
ing from products that are within the same 2-digit SIC
group—which happens to be only one of the three options
given under § 1.991–1(c)(7). In my view, the rule set forth
in § 1.861–8(e)(3) entirely eviscerates the options given in
§ 1.991–1. Thus, despite the Court’s efforts to show that the
two regulations complement, rather than contradict, each
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other, ante, at 453–455, the conflict is irreconcilable.2 On
these facts, a taxpayer should be permitted to compute its
tax liability under § 1.991–1, rather than under § 1.861–
8(e)(3), based on the principle that a specific rule governs a
general one.3 See Morales v. Trans World Airlines, Inc.,
504 U. S. 374, 384 (1992); Crawford Fitting Co. v. J. T. Gib-
bons, Inc., 482 U. S. 437, 445 (1987); see also St. Jude Medi-
cal, Inc. v. Commissioner, 34 F. 3d 1394 (CA8 1994).

The Court disapproves of Boeing’s method of allocating
R&D because, as the Court sees it, Boeing’s approach results
in the “disappear[ance]” of relevant costs, ante, at 445, in
“the sense that [R&D costs] were not accounted for by Boe-
ing in computing its [combined taxable income],” ante, at 445,
n. 10. The Court is troubled by the fact that this computa-
tion method has enabled Boeing “to deduct some $1.75 billion
of expenditures from its domestic taxable earnings under 26
U. S. C. § 174 and never deduct a penny of those expenditures
from its ‘combined taxable earnings’ under the DISC stat-
ute.” Ante, at 450. But the “disappearance” of Boeing’s
R&D expenses is the direct result of Congress’ decision to
encourage such expenditures by making them immediately
deductible under 26 U. S. C. § 174(a)(1). Moreover, the ap-
proach adopted in the regulations, and approved by the
Court, does not remedy the alleged problem of disappearing

2 A taxpayer wishing to (1) group its sales based on an accepted industry
practice, for example, based on different models, and (2) allocate its R&D
expenses with respect to a specific model to the items or classes of gross
income resulting from that model is not, on the Government’s view, per-
mitted to do so. Rather, the taxpayer must first allocate R&D expenses
incurred in connection with the relevant model to items or classes of gross
income resulting from all models falling within the same 2-digit SIC group
and only after doing so can the taxpayer deduct a portion of that model’s
R&D expenses from the income earned by sales of that model.

3 With respect to a DISC, § 1.991–1 provides the more specific rules be-
cause it applies only to DISCs, while § 1.861–8(e)(3) sets forth more gen-
eral rules because it applies to all taxpayers that have foreign source
income.
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R&D expenses. A company that decides to enter the export
market with a product unrelated to its existing business re-
mains free to deduct in the current tax period all R&D ex-
penses incurred in connection with the new product, even
though those expenses would not be used to offset DISC in-
come resulting from the sale of existing products.4 Finally,
neither the Court nor the Government provides a satisfac-
tory explanation for why § 861 can be read to permit the
“disappearance” of most expenses, see, e. g., 26 CFR § 1.861–
8(d)(1) (1979) (“Each deduction which bears a definite rela-
tionship to a class of gross income shall be allocated to that
class . . . even though, for the taxable year, no gross income
in such class is received or accrued . . . . In apportioning
deductions, it may be that, for the taxable year, there is no
gross income in the statutory grouping (or residual group-
ing), or that deductions exceed the amount of gross income
in the statutory grouping (or residual grouping)”); see also 1
J. Isenbergh, International Taxation: U. S. Taxation of For-
eign Persons and Foreign Income ¶ 21.10 (3d ed. 2003) (“[I]f
an expense incurred in one year is properly allocable to in-
come arising in another, the expense will be allocated to the
class to which the income belongs and may therefore produce
a loss in that class for the year”), but to disallow the “disap-
pearance” of R&D expenses.

4 Boeing illustrates this point with the following example: Suppose a
company that produces and exports athletic clothing (SIC Code 23) decides
to invest the proceeds of its clothing sales in research to develop a line of
athletic equipment (SIC Code 39). The company has current DISC sales
of $1 million from the athletic clothing, no current sales of athletic equip-
ment, and $500,000 in athletic equipment R&D expenses. Under the reg-
ulations, the $500,000 of equipment-related R&D will be allocated to the
athletic equipment SIC Code, which has no income. It will not be allo-
cated to the athletic clothing SIC Code to reduce the income eligible for
the DISC benefit related to the clothing. Thus, in the words of the Court,
the expense will simply “disappear.” Brief for Petitioners in No. 01–1209,
p. 37, n. 17.
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Because I believe that § 1.861–8(e)(3) does not apply to a
DISC, I need not decide here whether § 1.861–8(e)(3) is con-
sistent with the text of § 861(b) and may be properly applied
in other contexts. I am puzzled, however, by the Court’s
assertion that the Secretary is free to determine that certain
expenses “can be properly apportioned on a categorical
basis,” ante, at 451, and the implication that the Secretary
has authority to require “ratable apportionment of expenses
that could be, but perhaps in fairness should not be, treated
as direct costs.” Ibid. By its terms, § 861(b) appears to
contemplate two types of expenses: (1) those that can defi-
nitely be allocated to some item or class of gross income and
(2) those that cannot. 26 U. S. C. § 861(b) (providing for the
deduction of “the expenses, losses, and other deductions
properly apportioned or allocated thereto and a ratable part
of any expenses, losses, or other deductions which cannot
definitely be allocated to some item or class of gross income”
(emphasis added)). Moreover, on its face, the statute does
not appear to permit expenses to be “deemed” related to an
item or class of gross income, even though in actual fact they
are not so related. Yet, § 1.861–8(e)(3) relies on the notion
of “deemed relationships.” The regulation states that the
methods of allocation and apportionment established there
“recognize that research and development is an inherently
speculative activity, that findings may contribute unexpected
benefits, and that the gross income derived from successful
research and development must bear the cost of unsuccessful
research and development.” 26 CFR § 1.861–8(e)(3)(i)(A)
(1979). The regulation then proceeds to require the alloca-
tion of R&D expenses based on 2-digit SIC groups. But nei-
ther the regulation nor the Court attempt to reconcile the
statutory text with the regulation’s determination to allocate
certain R&D expenses to items or classes of gross income
that admittedly did not benefit from that research.
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* * *

In short, I conclude that Boeing properly computed its tax
liability for the years at issue here. I would therefore re-
verse the judgment of the Court of Appeals. Because the
Court concludes otherwise, I respectfully dissent.
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UNITED STATES v. WHITE MOUNTAIN APACHE
TRIBE
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Under Pub. L. 86–392, 74 Stat. 8 (1960 Act), the “former Fort Apache
Military Reservation” is “held by the United States in trust for the
White Mountain Apache Tribe, subject to the right of the Secretary of
the Interior to use any part of the land and improvements.” The Secre-
tary has exercised that right with respect to about 30 of the post’s build-
ings and appurtenances. The Tribe sued the United States for the
amount necessary to rehabilitate the property occupied by the Govern-
ment in accordance with standards for historic preservation, alleging
that the United States had breached a fiduciary duty to maintain, pro-
tect, repair, and preserve the trust property. In its motion to dismiss,
the Government acknowledged that, under the Indian Tucker Act, it was
subject to the jurisdiction of the Court of Federal Claims with respect to
certain Indian tribal claims, but stressed that the waiver operated only
when underlying substantive law could fairly be interpreted as giving
rise to a particular duty, breach of which should be compensable in
money damages. The Government contended that jurisdiction was
lacking here because no statute or regulation could fairly be read to
impose a legal obligation on it to maintain or restore the trust property,
let alone authorize compensation for breach. The Court of Federal
Claims agreed and dismissed the complaint, relying primarily on United
States v. Mitchell, 445 U. S. 535 (Mitchell I), and United States v. Mitch-
ell, 463 U. S. 206 (Mitchell II). The court ruled that, like the Indian
General Allotment Act at issue in Mitchell I, the 1960 Act created noth-
ing more than a “bare trust,” with no predicate for finding a fiduciary
obligation enforceable by monetary relief. The Federal Circuit re-
versed and remanded, on the understanding that the Government’s
property use under the 1960 Act triggered a common-law trustee’s duty
to act reasonably to preserve any property the Secretary chose to uti-
lize, an obligation fairly interpreted as supporting a money damages
claim. The court held that the 1960 Act’s provision for the Govern-
ment’s exclusive control over the buildings actually occupied raised the
trust to the level of Mitchell II, supra, at 225, in which this Court held
that federal timber management statutes and regulations, under which
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the United States assumed “elaborate control” over tribal forests, iden-
tified a specific trust relationship enforceable by a damages award.

Held: The 1960 Act gives rise to Indian Tucker Act jurisdiction in the
Court of Federal Claims over the Tribe’s suit for money damages
against the United States. Pp. 472–479.

(a) The Indian Tucker Act gives that court jurisdiction over Indian
tribal claims that “otherwise would be cognizable . . . if the claimant
were not an Indian tribe,” 28 U. S. C. § 1505, but creates no substantive
right enforceable against the Government by a claim for money dam-
ages, e. g., Mitchell II, 463 U. S., at 216. A statute creates a right capa-
ble of grounding such a claim only if it “can fairly be interpreted as
mandating compensation by the . . . Government for the damages sus-
tained.” E. g., id., at 217. This “fair interpretation” rule demands a
showing demonstrably lower than the standard for the initial waiver of
sovereign immunity that is necessary to authorize a suit against the
Government. It is enough that a statute creating a Tucker Act right
be reasonably amenable to the reading that it mandates a right of recov-
ery in damages. See id., at 218–219. While the premise to a Tucker
Act claim will not be “lightly inferred,” id., at 218, a fair inference will
do. Pp. 472–473.

(b) The two Mitchell cases give a sense of when it is fair to infer a
fiduciary duty qualifying under the Indian Tucker Act and when it is
not. In Mitchell I, because the Allotment Act gave the Government no
functional obligations to manage timber, 445 U. S., at 542–543, and to the
contrary established that the Indian allottee, and not a representative of
the United States, is responsible for using the land, ibid., the Court
found that Congress did not intend to impose a duty on the Government
to manage resources, id., at 542. In Mitchell II, however, because the
statutes and regulations there considered gave the United States full
responsibility to manage Indian resources and land for the Indians’ ben-
efit, the Court held that they defined the contours of the United States’
fiduciary responsibilities beyond the “bare” or minimal level, and thus
could fairly be interpreted as mandating compensation through money
damages if the Government faltered in its responsibility. 463 U. S., at
224–226. Pp. 473–474.

(c) The 1960 Act goes beyond a bare trust and permits a fair inference
that the Government is subject to duties as a trustee and potentially
liable in damages for breach. The statute expressly defines a fiduciary
relationship in the provision that Fort Apache be held by the Govern-
ment in trust for the Tribe, then proceeds to invest the United States
with discretionary authority to make direct use of portions of the trust
corpus. It is undisputed that the Government has to this day availed
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itself of its option. As to the property subject to the Government’s
actual use, then, the United States has not merely exercised daily super-
vision but has enjoyed daily occupation, and so has obtained control at
least as plenary as its authority over the timber in Mitchell II. Al-
though the 1960 Act, unlike the statutes cited in that case, does not
expressly subject the Government to management and conservation du-
ties, the fact that the property occupied by the United States is ex-
pressly subject to a trust supports a fair inference that an obligation to
preserve the property improvements was incumbent on the Government
as trustee. See, e. g., Central States, Southeast & Southwest Areas
Pension Fund v. Central Transport, Inc., 472 U. S. 559, 572. Thus, the
Government should be liable in damages for breach. Mitchell II,
supra, at 226. Pp. 474–476.

(d) The Court rejects the Government’s three defenses. First, the
argument that the 1960 Act specifically carved out of the trust the Gov-
ernment’s right to use the property it occupied is at odds with a natural
reading of the 1960 Act, which provided that “Fort Apache” was subject
to the trust, not that the trust consisted of only the property not used
by the Secretary. Second, the argument that there is nothing in the
1960 Act from which an intent to provide a damages remedy is fairly
inferable rests on a failure to appreciate either the role of trust law in
drawing a fair inference or the scope of United States v. Testan, 424
U. S. 392, and Army and Air Force Exchange Service v. Sheehan, 456
U. S. 728, on which the Government relies. The Government’s assertion
that an explicit provision for money damages is necessary to support
every Tucker Act claim would leave Mitchell II wrongly decided, for
there is no federal statute explicitly providing that inadequate timber
management would be compensated through a suit for damages. More
fundamentally, the Government’s position, if carried to its conclusion,
would read the trust relation out of Indian Tucker Act analysis; if a
specific provision for damages is needed, a trust obligation and trust
law are not. Sheehan and Testan are not to the contrary; they were
cases without any trust relationship in the mix of relevant fact, but with
affirmative reasons to believe that no damages remedy could have been
intended, absent a specific provision. Third, the Government is clearly
wrong when it argues that prospective injunctive relief tailored to the
situation, rather than the inference of a damages remedy, is the only
appropriate remedy for maintenance failures. If the Government is
suggesting that the recompense for run-down buildings should be an
affirmative order to repair them, it is merely proposing the economic
(but perhaps cumbersome) equivalent of damages. But if it is suggest-
ing that relief must be limited to an injunction to toe the fiduciary mark
in the future, it would bar the courts from making the Tribe whole for
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deterioration already suffered, and shield the Government against the
remedy whose very availability would deter it from wasting trust prop-
erty in the period before a Tribe has gone to court for injunctive relief.
E. g., Mitchell II, supra, at 227. Pp. 476–479.

249 F. 3d 1364, affirmed and remanded.

Souter, J., delivered the opinion of the Court, in which Stevens,
O’Connor, Ginsburg, and Breyer, JJ., joined. Ginsburg, J., filed a
concurring opinion, in which Breyer, J., joined, post, p. 479. Thomas, J.,
filed a dissenting opinion, in which Rehnquist, C. J., and Scalia and
Kennedy, JJ., joined, post, p. 481.

Gregory G. Garre argued the cause for the United States.
With him on the briefs were Solicitor General Olson, Assist-
ant Attorney General Sansonetti, Deputy Solicitor General
Kneedler, Elizabeth Ann Peterson, and James M. Upton.

Robert C. Brauchli argued the cause and filed a brief for
respondent.*

Justice Souter delivered the opinion of the Court.
The question in this case arises under the Indian Tucker

Act: does the Court of Federal Claims have jurisdiction over
the White Mountain Apache Tribe’s suit against the United
States for breach of fiduciary duty to manage land and im-
provements held in trust for the Tribe but occupied by the
Government. We hold that it does.

I

The former military post of Fort Apache dates back to
1870 when the United States established the fort within ter-
ritory that became the Tribe’s reservation in 1877. In 1922,
Congress transferred control of the fort to the Secretary of
the Interior (Secretary) and, in 1923, set aside about 400
acres, out of some 7,000, for use as the Theodore Roosevelt
Indian School. Act of Jan. 24, 1923, ch. 42, 42 Stat. 1187.

*John E. Echohawk and Tracy A. Labin filed a brief for the National
Congress of American Indians as amicus curiae urging affirmance.
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Congress attended to the fort again in 1960, when it provided
by statute that “former Fort Apache Military Reservation”
would be “held by the United States in trust for the White
Mountain Apache Tribe, subject to the right of the Secretary
of the Interior to use any part of the land and improvements
for administrative or school purposes for as long as they are
needed for the purpose.” Pub. L. 86–392, 74 Stat. 8 (1960
Act). The Secretary exercised that right, and although the
record does not catalog the uses made by the Department of
the Interior, they extended to about 30 of the post’s buildings
and appurtenances, a few of which had been built when the
Government first occupied the land. Although the National
Park Service listed the fort as a national historical site in
1976, the recognition was no augury of fortune, for just over
20 years later the World Monuments Watch placed the fort
on its 1998 List of 100 Most Endangered Monuments. Brief
for Respondent 3.

In 1993, the Tribe commissioned an engineering assess-
ment of the property, resulting in a finding that as of 1998
it would cost about $14 million to rehabilitate the property
occupied by the Government in accordance with standards
for historic preservation. This is the amount the Tribe
sought in 1999, when it sued the United States in the Court
of Federal Claims, citing the terms of the 1960 Act, among
others,1 and alleging breach of fiduciary duty to “maintain,
protect, repair and preserve” the trust property. App. to
Pet. for Cert. 37a.

The United States moved to dismiss for failure to state
a claim upon which relief might be granted and for lack
of subject-matter jurisdiction. While the Government ac-
knowledged that the Indian Tucker Act, 28 U. S. C. § 1505,
invested the Court of Federal Claims with jurisdiction to

1 These included the Snyder Act, 42 Stat. 208, as amended, 25 U. S. C.
§ 13, and the National Historic Preservation Act, 80 Stat. 915, 16 U. S. C.
§ 470 et seq.
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render judgments in certain claims by Indian tribes against
the United States, including claims based on an Act of Con-
gress, it stressed that the waiver operated only when under-
lying substantive law could fairly be interpreted as giving
rise to a particular duty, breach of which should be compen-
sable in money damages. The Government contended that
jurisdiction was lacking here because no statute or regula-
tion cited by the Tribe could fairly be read as imposing a
legal obligation on the Government to maintain or restore
the trust property, let alone authorizing compensation for
breach.2

The Court of Federal Claims agreed with the United
States and dismissed the complaint for lack of jurisdiction,
relying primarily on the two seminal cases of tribal trust
claims for damages, United States v. Mitchell, 445 U. S. 535
(1980) (Mitchell I), and United States v. Mitchell, 463 U. S.
206 (1983) (Mitchell II). Mitchell I held that the Indian
General Allotment Act (Allotment Act), 24 Stat. 388, as
amended, 25 U. S. C. § 331 et seq. (1976 ed.) (§§ 331–333
repealed 2000), providing that “the United States does and
will hold the land thus allotted . . . in trust for the sole use
and benefit of the Indian,” § 348; Mitchell I, supra, at 541,
established nothing more than a “bare trust” for the benefit
of tribal members. Mitchell II, supra, at 224. The general
trust provision established no duty of the United States to
manage timber resources, tribal members, rather, being “re-
sponsible for using the land,” “occupy[ing] the land,” and
“manag[ing] the land.” 445 U. S., at 542–543. The opposite
result obtained in Mitchell II, however, based on timber

2 Although it appears that the United States has not yet relinquished
control of any of the buildings, the United States concedes that “some
buildings have fallen into varying states of disrepair, and a few structures
have been condemned or demolished.” Brief for United States 4. For
present purposes we need not address whether or how this affects the
Tribe’s claims.
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management statutes, 25 U. S. C. §§ 406–407, 466, and regula-
tions, 25 CFR pt. 163 (1983), under which the United States
assumed “elaborate control” over the tribal forests. 463
U. S., at 209, 225. Mitchell II identified a specific trust rela-
tionship enforceable by award of damages for breach. Id.,
at 225–226.

Here, the Court of Federal Claims compared the 1960 Act
to the Allotment Act in Mitchell I, as creating nothing more
than a “bare trust.” It saw in the 1960 Act no mandate that
the United States manage the site on behalf of the Tribe,
and thus no predicate in the statutes and regulations identi-
fied by the Tribe for finding a fiduciary obligation enforceable
by monetary relief.

The Court of Appeals for the Federal Circuit reversed and
remanded, on the understanding that the United States’s use
of property under the proviso of the 1960 Act triggered the
duty of a common law trustee to act reasonably to preserve
any property the Secretary had chosen to utilize, an obliga-
tion fairly interpreted as supporting a claim for money dam-
ages. The Court of Appeals held that the provision for the
Government’s exclusive control over the building actually oc-
cupied raised the trust to the level of Mitchell II, in which
the trust relationship together with Government’s control
over the property triggered a specific responsibility.

Chief Judge Mayer dissented on the understanding that
the 1960 Act “carve[d] out” from the trust the portions of
the property that the Government is entitled to use for its
own benefit, with the consequence that the Tribe held only
a contingent future interest in the property, insufficient to
support even a common law action for permissive waste.
249 F. 3d 1364, 1384 (2001).

We granted certiorari to decide whether the 1960 Act
gives rise to jurisdiction over suits for money damages
against the United States, 535 U. S. 1016 (2002), and now
affirm.
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II

A

Jurisdiction over any suit against the Government re-
quires a clear statement from the United States waiving sov-
ereign immunity, Mitchell I, supra, at 538–539, together
with a claim falling within the terms of the waiver, Mitchell
II, supra, at 216–217. The terms of consent to be sued may
not be inferred, but must be “unequivocally expressed,”
Mitchell I, supra, at 538 (quoting United States v. King, 395
U. S. 1, 4 (1969)) (internal quotation marks omitted), in order
to “define [a] court’s jurisdiction,” Mitchell I, supra, at 538
(quoting United States v. Sherwood, 312 U. S. 584, 586 (1941))
(internal quotation marks omitted). The Tucker Act con-
tains such a waiver, Mitchell II, supra, at 212, giving the
Court of Federal Claims jurisdiction to award damages upon
proof of “any claim against the United States founded either
upon the Constitution, or any Act of Congress,” 28 U. S. C.
§ 1491(a)(1), and its companion statute, the Indian Tucker
Act, confers a like waiver for Indian tribal claims that “other-
wise would be cognizable in the Court of Federal Claims if
the claimant were not an Indian tribe,” § 1505.

Neither Act, however, creates a substantive right enforce-
able against the Government by a claim for money damages.
Mitchell I, supra, at 538–540; Mitchell II, supra, at 216. As
we said in Mitchell II, a statute creates a right capable of
grounding a claim within the waiver of sovereign immunity
if, but only if, it “can fairly be interpreted as mandating com-
pensation by the Federal Government for the damage sus-
tained.” 463 U. S., at 217 (quoting United States v. Testan,
424 U. S. 392, 400 (1976)) (internal quotation marks omitted).

This “fair interpretation” rule demands a showing demon-
strably lower than the standard for the initial waiver of
sovereign immunity. “Because the Tucker Act supplies a
waiver of immunity for claims of this nature, the separate
statutes and regulations need not provide a second waiver
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of sovereign immunity, nor need they be construed in the
manner appropriate to waivers of sovereign immunity.”
Mitchell II, supra, at 218–219. It is enough, then, that a
statute creating a Tucker Act right be reasonably amenable
to the reading that it mandates a right of recovery in dam-
ages. While the premise to a Tucker Act claim will not be
“lightly inferred,” 463 U. S., at 218, a fair inference will do.

B

The two Mitchell cases give a sense of when it is fair to
infer a fiduciary duty qualifying under the Indian Tucker Act
and when it is not. The characterizations of the trust as
“limited,” Mitchell I, 445 U. S., at 542, or “bare,” Mitchell
II, supra, at 224, distinguish the Allotment Act’s trust-in-
name from one with hallmarks of a more conventional fidu-
ciary relationship. See United States v. Navajo Nation,
post, at 504 (discussing §§ 1 and 2 of the Allotment Act in
Mitchell I as having “removed a standard element of a trust
relationship”). Although in form the United States “h[e]ld
the land . . . in trust for the sole use and benefit of the In-
dian,” 25 U. S. C. § 348, the statute gave the United States
no functional obligations to manage timber; on the contrary,
it established that “the Indian allottee, and not a representa-
tive of the United States, is responsible for using the land,”
that “the allottee would occupy the land,” and that “the al-
lottee, and not the United States, was to manage the land.”
Mitchell I, 445 U. S., at 542–543. Thus, we found that Con-
gress did not intend to “impose any duty” on the Govern-
ment to manage resources, id., at 542; cf. Mitchell II, supra,
at 217–218, and we made sense of the trust language, consid-
ered without reference to any statute beyond the Allotment
Act, as intended “to prevent alienation of the land” and to
guarantee that the Indian allottees were “immune from state
taxation,” Mitchell I, supra, at 544.

The subsequent case of Mitchell II arose on a claim that
did look beyond the Allotment Act, and we found that stat-
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utes and regulations specifically addressing the management
of timber on allotted lands raised the fair implication that
the substantive obligations imposed on the United States by
those statutes and regulations were enforceable by damages.
The Department of the Interior possessed “comprehensive
control over the harvesting of Indian timber” and “exer-
cise[d] literally daily supervision over [its] harvesting and
management,” Mitchell II, supra, at 209, 222 (quoting White
Mountain Apache Tribe v. Bracker, 448 U. S. 136, 145, 147
(1980)) (internal quotation marks omitted), giving it a “per-
vasive” role in the sale of timber from Indian lands under
regulations addressing “virtually every aspect of forest man-
agement,” Mitchell II, supra, at 219, 220. As the statutes
and regulations gave the United States “full responsibility
to manage Indian resources and land for the benefit of the
Indians,” we held that they “define[d] . . . contours of the
United States’ fiduciary responsibilities” beyond the “bare”
or minimal level, and thus could “fairly be interpreted as
mandating compensation” through money damages if the
Government faltered in its responsibility. 463 U. S., at
224–226.

III
A

The 1960 Act goes beyond a bare trust and permits a fair
inference that the Government is subject to duties as a
trustee and liable in damages for breach. The statutory lan-
guage, of course, expressly defines a fiduciary relationship 3

in the provision that Fort Apache be “held by the United

3 Where, as in Mitchell II, 463 U. S. 206, 225 (1983), the relevant sources
of substantive law create “[a]ll of the necessary elements of a common-law
trust,” there is no need to look elsewhere for the source of a trust relation-
ship. We have recognized a general trust relationship since 1831. Cher-
okee Nation v. Georgia, 5 Pet. 1, 16 (1831) (characterizing the relationship
between Indian tribes and the United States as “a ward to his guardian”);
Mitchell II, supra, at 225 (discussing “the undisputed existence of a gen-
eral trust relationship between the United States and the Indian people”).
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States in trust for the White Mountain Apache Tribe.” 74
Stat. 8. Unlike the Allotment Act, however, the statute pro-
ceeds to invest the United States with discretionary author-
ity to make direct use of portions of the trust corpus. The
trust property is “subject to the right of the Secretary of the
Interior to use any part of the land and improvements for
administrative or school purposes for as long as they are
needed for the purpose,” ibid., and it is undisputed that the
Government has to this day availed itself of its option. As
to the property subject to the Government’s actual use, then,
the United States has not merely exercised daily supervision
but has enjoyed daily occupation, and so has obtained control
at least as plenary as its authority over the timber in Mitch-
ell II. While it is true that the 1960 Act does not, like the
statutes cited in that case, expressly subject the Government
to duties of management and conservation, the fact that the
property occupied by the United States is expressly subject
to a trust supports a fair inference that an obligation to pre-
serve the property improvements was incumbent on the
United States as trustee. This is so because elementary
trust law, after all, confirms the commonsense assumption
that a fiduciary actually administering trust property may
not allow it to fall into ruin on his watch. “One of the funda-
mental common-law duties of a trustee is to preserve and
maintain trust assets,” Central States, Southeast & South-
west Areas Pension Fund v. Central Transport, Inc., 472
U. S. 559, 572 (1985) (citing G. Bogert & G. Bogert, Law of
Trusts and Trustees § 582, p. 346 (rev. 2d ed. 1980)); see
United States v. Mason, 412 U. S. 391, 398 (1973) (standard
of responsibility is “such care and skill as a man of ordinary
prudence would exercise in dealing with his own property”
(quoting 2 A. Scott, Trusts 1408 (3d ed. 1967) (internal quota-
tion marks omitted))); Restatement (Second) of Trusts § 176
(1957) (“The trustee is under a duty to the beneficiary to use
reasonable care and skill to preserve the trust property”).
Given this duty on the part of the trustee to preserve corpus,
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“it naturally follows that the Government should be liable in
damages for the breach of its fiduciary duties.” 4 Mitchell
II, supra, at 226.

B

The United States raises three defenses against this con-
clusion, the first being that the property occupied by the
Government is not trust corpus at all. It asserts that in the
1960 Act Congress specifically “carve[d] out of the trust” the
right of the Federal Government to use the property for the
Government’s own purposes. Brief for United States 24–25
(emphasis deleted). According to the United States, this
carve-out means that the 1960 Act created even less than the
“bare trust” in Mitchell I. But this position is at odds with
a natural reading of the 1960 Act. It provided that “Fort
Apache” was subject to the trust; it did not read that the
trust consisted of only the property not used by the Secre-
tary. Nor is there any apparent reason to strain to avoid
the straightforward reading; it makes sense to treat even the
property used by the Government as trust property, since
any use the Secretary would make of it would presumably be
intended to redound to the benefit of the Tribe in some way.

Next, the Government contends that no intent to provide
a damages remedy is fairly inferable, for the reason that
“[t]here is not a word in the 1960 Act—the only substantive

4 The proper measure of damages is not before us. We mean to imply
nothing about the relevance of any historic building or preservation stand-
ards. Neither do we address the significance of the fact that a trustee is
generally indemnified for the cost of upkeep and maintenance. See Re-
statement (Second) of Trusts § 244 (1957) (“The trustee is entitled to in-
demnity out of the trust estate for expenses properly incurred by him in
the administration of the trust”). Nor do we reach the issue whether a
rent-free occupant is obligated to supply funds to maintain the property it
benefits from. See Restatement of Property § 187, Comment b (1936)
(“When the right of the owner of the future interest is that the owner of
the estate for life shall do a given act, as for example, . . . make repairs . . .
then this right is made effective through compelling by judicial action the
specific doing of the act”).
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source of law on which the Tribe relies—that suggests the
existence of such a mandate.” Brief for United States 28.
The argument rests, however, on a failure to appreciate
either the role of trust law in drawing a fair inference or the
scope of United States v. Testan, 424 U. S. 392 (1976), and
Army and Air Force Exchange Service v. Sheehan, 456 U. S.
728 (1982), cited in support of the Government’s position.

To the extent that the Government would demand an ex-
plicit provision for money damages to support every claim
that might be brought under the Tucker Act, it would substi-
tute a plain and explicit statement standard for the less de-
manding requirement of fair inference that the law was
meant to provide a damages remedy for breach of a duty.
To begin with, this would leave Mitchell II a wrongly de-
cided case, for one would look in vain for a statute explicitly
providing that inadequate timber management would be
compensated through a suit for damages. But the more fun-
damental objection to the Government’s position is that, if
carried to its conclusion, it would read the trust relation out
of Indian Tucker Act analysis; if a specific provision for dam-
ages is needed, a trust obligation and trust law are not.
And this likewise would ignore Mitchell I, where the trust
relationship was considered when inferring that the trust ob-
ligation was enforceable by damages. To be sure, the fact
of the trust alone in Mitchell I did not imply a remedy in
damages or even the duty claimed, since the Allotment Act
failed to place the United States in a position to discharge
the management responsibility asserted. To find a specific
duty, a further source of law was needed to provide focus for
the trust relationship. But once that focus was provided,
general trust law was considered in drawing the inference
that Congress intended damages to remedy a breach of
obligation.

Sheehan and Testan are not to the contrary; they were
cases without any trust relationship in the mix of relevant
fact, but with affirmative reasons to believe that no damages
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remedy could have been intended, absent a specific provision.
In Sheehan, specific authorization was critical because of a
statute that generally granted employees the damages rem-
edy petitioner sought, but “expressly denie[d] that cause of
action” to Army and Air Force Exchange Service personnel,
such as petitioner. 456 U. S., at 740. In Sheehan, resting
in part on Testan, the Tucker Act plaintiffs unsuccessfully
asserted that the Court of Claims had jurisdiction over a
claim against the United States for money damages for alleg-
edly improper job classifications under the Classification Act.
We stressed that no provision in the statute “expressly
makes the United States liable,” Testan, 424 U. S., at 399, and
rather, that there was a longstanding presumption against
petitioner’s argument. “The established rule is that one is
not entitled to the benefit of a position until he has been duly
appointed to it . . . . The Classification Act does not purport
by its terms to change that rule, and we see no suggestion
in it or in its legislative history that Congress intended to
alter it.” Id., at 402. Thus, in both Sheehan and Testan
we required an explicit authorization of a damages remedy
because of strong indications that Congress did not intend to
mandate money damages. Together they show that a fair
inference will require an express provision, when the legal
current is otherwise against the existence of a cognizable
claim. But that was not the case in Mitchell II and is not
the case here.

Finally, the Government argues that the inference of a
damages remedy is unsound simply because damages are in-
appropriate as a remedy for failures of maintenance, prospec-
tive injunctive relief being the sole relief tailored to the situ-
ation. Reply Brief for United States 19. We think this is
clearly wrong. If the Government is suggesting that the
recompense for run-down buildings should be an affirmative
order to repair them, it is merely proposing the economic
(but perhaps cumbersome) equivalent of damages. But if it
is suggesting that relief must be limited to an injunction to
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toe the fiduciary mark in the future, it would bar the courts
from making the Tribe whole for deterioration already suf-
fered, and shield the Government against the remedy whose
very availability would deter it from wasting trust property
in the period before a Tribe has gone to court for injunctive
relief. Mitchell II, 463 U. S., at 227 (“Absent a retrospective
damages remedy, there would be little to deter federal offi-
cials from violating their trust duties, at least until the allot-
tees managed to obtain a judicial decree against future
breaches of trust” (quoting Mitchell I, 445 U. S., at 550 (in-
ternal quotation marks omitted))).

IV

The judgment of the Court of Appeals for the Federal Circuit
is affirmed, and the case is remanded to the Court of Federal
Claims for further proceedings consistent with this opinion.

It is so ordered.

Justice Ginsburg, with whom Justice Breyer joins,
concurring.

I join the Court’s opinion, satisfied that it is not inconsist-
ent with the opinion I wrote for the Court in United States
v. Navajo Nation, post, p. 488.

Both Navajo and the instant case are guided by United
States v. Mitchell, 445 U. S. 535 (1980) (Mitchell I), and
United States v. Mitchell, 463 U. S. 206 (1983) (Mitchell II).
While Navajo is properly aligned with Mitchell I, this case
is properly ranked with Mitchell II. Mitchell I and Mitch-
ell II, as Navajo explains, instruct that “[t]o state a claim
cognizable under the Indian Tucker Act . . . , a Tribe must
identify a substantive source of law that establishes specific
fiduciary or other duties, and allege that the Government has
failed faithfully to perform those duties.” Navajo, post, at
506. If the Tribe satisfies that threshold, “the court must
then determine whether the relevant source of substantive
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law ‘can fairly be interpreted as mandating compensation for
damages sustained as a result of a breach of the duties [the
governing law] impose[s].’ ” Ibid. (quoting Mitchell II, 463
U. S., at 219).

In this case, the threshold set by the Mitchell cases is met.
The 1960 Act, Pub. L. 86–392, 74 Stat. 8, provides that Fort
Apache shall be “held by the United States in trust for the
White Mountain Apache Tribe” and, at the same time, au-
thorizes the Government to use and occupy the fort. Ante,
at 469. Thus, as the Court here observes, the Act expressly
and without qualification employs a term of art (“trust”)
commonly understood to entail certain fiduciary obligations,
see ante, at 474–476, and “invest[s] the United States with
discretionary authority to make direct use of portions of the
trust corpus,” ante, at 475; cf. Navajo, post, at 508 (“no provi-
sion of the [Indian Mineral Leasing Act (IMLA)] or its regula-
tions contains any trust language with respect to coal leas-
ing”). Further, as the Court describes, the Tribe tenably
maintains that the Government has “availed itself of its op-
tion” to “exercis[e] daily supervision . . . [and] enjo[y] daily oc-
cupation” of the trust corpus, ante, at 475, but has done so in
a manner irreconcilable with its caretaker obligations. The
dispositive question, accordingly, is whether the 1960 measure,
in placing property in trust and simultaneously providing for
the Government-trustee’s use and occupancy, is fairly inter-
preted to mandate compensation for the harm caused by mal-
administration of the property.

Navajo, in contrast, turns on the threshold question
whether the IMLA and its regulations impose any concrete
substantive obligations, fiduciary or otherwise, on the Gov-
ernment. Navajo answers that question in the negative.
The “controversy . . . falls within Mitchell I’s domain,” Nav-
ajo concludes, for “the Tribe’s claim for compensation . . .
does not derive from any liability-imposing provision of the
IMLA or its implementing regulations.” Post, at 493. The
coal-leasing provisions of the IMLA and its allied regula-
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tions, Navajo explains, lacked the characteristics that typify
a genuine trust relationship: Those provisions assigned the
Secretary of the Interior no managerial role over coal leas-
ing; they did not even establish the “limited trust relation-
ship” that existed under the law at issue in Mitchell I. See
post, at 507–508.

In the instant case, as the Court’s opinion develops, the
1960 Act in fact created a trust not fairly characterized as
“bare,” given the trustee’s authorized use and management.
The plenary control the United States exercises under the
Act as sole manager and trustee, I agree, places this case
within Mitchell II’s governance.* To the extent that the
Government allowed trust property “to fall into ruin,” ante,
at 475, I further agree, a damages remedy is fairly inferable.

Justice Thomas, with whom The Chief Justice, Jus-
tice Scalia, and Justice Kennedy join, dissenting.

The majority’s conclusion that the Court of Federal Claims
has jurisdiction over this matter finds support in neither the
text of the 1960 Act, see Pub. L. 86–392, 74 Stat. 8, nor our
case law. As the Court has repeatedly held, the test to
determine if Congress has conferred a substantive right
enforceable against the Government in a suit for money

*Mitchell I, 445 U. S. 535 (1980), does not tug against this placement.
The General Allotment Act (GAA) at issue in Mitchell I narrowly circum-
scribed its use of the term “trust” by making “the Indian allottee, and not
a representative of the United States, . . . responsible for using the land
for agricultural or grazing purposes.” Id., at 542–543. The GAA thus
removed one of the “hallmarks of a more conventional fiduciary relation-
ship.” Ante, at 473 (citing Navajo, post, at 504 (the GAA “removed a
standard element of a trust relationship.”)). The 1960 Act, in contrast,
does not modify its mandate that the United States hold the property “in
trust for the White Mountain Apache Tribe,” except to confirm that the
Government-trustee may occupy and use the property. See ante, at 475
(internal quotation marks omitted). Occupation of the trust corpus by
the trustee is a common feature of trusteeship, and does not itself alter
the fiduciary obligations that an expressly created trust ordinarily entails.
See ante, at 475–476.



537US2 Unit: $U24 [04-16-04 22:50:56] PAGES PGT: OPIN

482 UNITED STATES v. WHITE MOUNTAIN APACHE TRIBE

Thomas, J., dissenting

damages is whether an Act “can fairly be interpreted as
mandating compensation by the Federal Government for the
damage sustained.” United States v. Testan, 424 U. S. 392,
400 (1976) (quoting Eastport S. S. Corp. v. United States, 178
Ct. Cl. 599, 607, 372 F. 2d 1002, 1009 (1967)) (emphasis added).
Instead of faithfully applying this test, however, the Court
engages in a new inquiry, asking whether common-law trust
principles permit a “fair inference” that money damages are
available, that finds no support in existing law. Ante, at 473.
But even under the majority’s newly devised approach, there
is no basis for finding that Congress intended to create any-
thing other than a “bare trust,” which we have found insuf-
ficient to confer jurisdiction on the Court of Federal Claims
in United States v. Mitchell, 445 U. S. 535 (1980) (Mitchell
I). Because the 1960 Act “can[not] fairly be interpreted as
mandating compensation by the Federal Government for
damage sustained” by the White Mountain Apache Tribe
(Tribe), Testan, supra, at 400, I respectfully dissent.

I

In United States v. Testan, supra, at 400, the Court stated
that a “grant of a right of action [for money damages against
the United States] must be made with specificity.” Accord,
Army and Air Force Exchange Service v. Sheehan, 456 U. S.
728, 739 (1982) (stating that, under the Tucker Act, “jurisdic-
tion over respondent’s complaint cannot be premised on the
asserted violation of regulations that do not specifically au-
thorize awards of money damages”). The majority agrees
that the 1960 Act does not specifically authorize the award
of money damages; indeed, the Act does not even “spea[k] in
terms of money damages or of a money claim against the
United States.” Gnotta v. United States, 415 F. 2d 1271,
1278 (CA8 1969) (Blackmun, J.). Instead, the Court holds
that the use of the word “trust” in the 1960 Act creates a
“fair inference” that there is a cause of action for money dam-
ages in favor of the Tribe. Ante, at 474–475.
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But the Court made clear in Mitchell I that the existence
of a trust relationship does not itself create a claim for money
damages. The General Allotment Act, the statute at issue
in Mitchell I, expressly placed responsibility on the United
States to hold lands “in trust for the sole use and benefit of
the Indian . . . .” 445 U. S., at 541 (quoting 24 Stat. 389, as
amended, 25 U. S. C. § 348). Despite this language, the
Court concluded that the congressional intent necessary to
render the United States liable for money damages was lack-
ing. The Court reasoned that the General Allotment Act
created only a “bare trust” because Congress did “not unam-
biguously provide that the United States ha[d] undertaken
full fiduciary responsibilities as to the management of allot-
ted lands.” 1 445 U. S., at 542.

The statute under review here provides no more evidence
of congressional intent to authorize a suit for money damages
than the General Allotment Act did in Mitchell I. The Tribe
itself acknowledges that the 1960 Act is “silen[t]” not only
with respect to money damages, but also with regard to any
underlying “maintenance and protection duties” that can
fairly be construed as creating a fiduciary relationship.
Brief for Respondent 11; see also 249 F. 3d 1364, 1377 (CA
Fed. 2001) (“It is undisputed that the 1960 Act does not ex-
plicitly define the government’s obligations”). Indeed, un-
like the statutes and regulations at issue in United States v.

1 The Court of Claims has observed that the relationship between the
United States and Indians is not governed by ordinary trust principles:
“The general relationship between the United States and the Indian tribes
is not comparable to a private trust relationship. When the source of
substantive law intended and recognized only the general, or bare, trust
relationship, fiduciary obligations applicable to private trustees are not
imposed on the United States. Rather, the general relationship between
Indian tribes and [the United States] traditionally has been understood to
be in the nature of a guardian-ward relationship. A guardianship is not
a trust. The duties of a trustee are more intensive than the duties of
some other fiduciaries.” Cherokee Nation of Oklahoma v. United States,
21 Cl. Ct. 565, 573 (1990) (citations and internal quotation marks omitted).
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Mitchell, 463 U. S. 206 (1983) (Mitchell II), the 1960 Act does
not “establish . . . ‘comprehensive’ responsibilities of the Fed-
eral Government in managing the” Fort Apache property.
Id., at 222. Because there is nothing in the statute that
“clearly establish[es] fiduciary obligations of the Government
in the management and operation of Indian lands,” the 1960
Act creates only a “bare trust.” Id., at 226.

In addition, unlike the statutes and regulations at issue in
Mitchell I and Mitchell II, “[n]othing in the 1960 Act imposes
a fiduciary responsibility to manage the fort for the benefit
of the Tribe and, in fact, it specifically carves the govern-
ment’s right to unrestricted use for the specified purposes
out of the trust.” 249 F. 3d, at 1384 (Mayer, C. J., dissent-
ing); see also id., at 1375 (“It is undisputed that the 1960 Act
contains no . . . requirement” for the United States “to man-
age the trust corpus for the benefit of the beneficiaries, i. e.,
the Native Americans”). The 1960 Act authorizes the “Sec-
retary of the Interior to use any part of the land and im-
provements for administrative or school purposes for as long
as they are needed for that purpose.” 74 Stat. 8. The Gov-
ernment’s use of the land does not have to inure to the bene-
fit of the Indians. Nor is there any requirement that the
United States cede control over the property now or in the
future. Thus, if anything, there is less evidence of a fidu-
ciary relationship in the 1960 Act than there was in the Gen-
eral Allotment Act at issue in Mitchell I.

If Congress intended to create a compensable trust rela-
tionship between the United States and the Tribe with re-
spect to the Fort Apache property, it provided no indication
to this effect in the text of the 1960 Act. Accordingly,
I would hold that the 1960 Act created only a “bare trust”
between the United States and the Tribe.

II

In concluding otherwise, the majority gives far too much
weight to the Government’s factual “control” over the Fort
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Apache property, which is all that distinguishes this case
from Mitchell I. The majority holds that the United States
“has obtained control at least as plenary as its authority over
the timber in Mitchell II.” Ante, at 475. This analysis,
however, “misconstrues . . . Mitchell II by focusing on the
extent rather than the nature of control necessary to estab-
lish a fiduciary relationship.” 46 Fed. Cl. 20, 27 (1999). The
“timber management statutes . . . and the regulations pro-
mulgated thereunder,” Mitchell II, 463 U. S., at 222 (empha-
sis added), are what led the Court to conclude that there was
“pervasive federal control” in the “area of timber sales and
timber management,” id., at 225, n. 29. But, until now, the
Court has never held the United States liable for money
damages under the Tucker Act or Indian Tucker Act based
on notions of factual control that have no foundation in the
actual text of the relevant statutes.

Respondent argues that Mitchell II raised control to talis-
manic significance in our Indian Tucker Act jurisprudence.
To be sure, the Court did state:

“[A] fiduciary relationship necessarily arises when the
Government assumes such elaborate control over forests
and properties belonging to the Indians. . . . ‘[W]here
the Federal Government takes on or has control or su-
pervision over tribal monies or properties . . . (unless
Congress has provided otherwise) even though nothing
is said expressly in the authorizing or underlying statute
(or other fundamental document) about a trust fund, or
a trust or fiduciary connection.’ ” Id., at 225 (quoting
Navajo Tribe v. United States, 224 Ct. Cl. 171, 183, 624
F. 2d 981, 987 (1980)).

However, this case does not involve the level of “elaborate
control over” the Tribe’s property that the Court found suf-
ficient to create a compensable trust duty in Mitchell II.
Mitchell II involved a “comprehensive” regulatory scheme
that “addressed virtually every aspect of forest manage-
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ment,” and under which the United States assumed “full
responsibility to manage Indian resources and land for the
benefit of the Indians.” 463 U. S., at 220, 222, 224 (emphasis
added). Here, by contrast, there are no management duties
set forth in any “fundamental document,” and thus the
United States has the barest degree of control over the
Tribe’s property. And, unlike Mitchell II, the bare control
that is exercised by the United States over the property
does not inure to the benefit of the Indians. Supra, at 484.
In my view, this is more than sufficient to distinguish this
case from Mitchell II.

Moreover, even assuming that Mitchell II can be read to
support the proposition that mere factual control over prop-
erty is sufficient to create compensable trust duties (which it
cannot), the Court has never provided any guidance on the
nature and scope of such duties. And, in any event, the
Court has never before held that “control” alone can give
rise to, as the majority puts it, the specific duty to “preserve
the property.” Ante, at 475. Indeed, had Congress wished
to create such a duty, it could have done so expressly in the
1960 Act. Its failure to follow that course strongly suggests
that Congress did not intend to create a compensable trust
relationship between the United States and the Tribe.

In addition, the Court’s focus on control has now rendered
the inquiry open-ended, with questions of jurisdiction deter-
mined by murky principles of the common law of trusts,2 and

2 Even assuming the common law of trusts is relevant to determining
whether a claim of money damages exists against the United States, it is
well established that a trustee is not ultimately liable for the costs of
upkeep and maintenance of the trust property. See Restatement (Sec-
ond) of Trusts § 244 (1957) (“The trustee is entitled to indemnity out of the
trust estate for expenses properly incurred by him in the administration of
the trust”); 3A A. Scott & W. Fratcher, The Law of Trusts § 244, p. 325
(4th ed. 1988) (“[The trustee] is entitled to indemnity for liabilities prop-
erly incurred for the payment of taxes, for repairs, for improvements . . .”).
Besides making the bald assertion that money damages “naturally fol-
lo[w]” from the existence of a trust duty, ante, at 476 (internal quotation
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a parcel-by-parcel determination whether “portions of the
property were under United States control,” 249 F. 3d, at
1383. Such an approach provides little certainty to guide
Congress in fashioning legislation that insulates the United
States from damages for breach of trust. Instead, to the
ultimate detriment of the Tribe, Congress might refrain from
creating trust relationships out of apprehension that the use
of the word “trust” will subject the United States to liability
for money damages.

* * *

The Court today fashions a new test to determine whether
Congress has conferred a substantive right enforceable
against the United States in a suit for money damages. In
doing so, the Court radically alters the relevant inquiry from
one focused on the actual fiduciary duties created by statute
or regulation to one divining fiduciary duties out of the use
of the word “trust” and notions of factual control. See ante,
at 474–475. Because I find no basis for this approach in our
case law or in the language of the Indian Tucker Act,
I respectfully dissent.

marks omitted), the Court makes no attempt to explain how a damages
remedy lies against the United States when the same remedy would not
be available against a private trustee.
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The Indian Mineral Leasing Act of 1938 (IMLA) provides that “[u]nallot-
ted lands within any Indian reservation,” or otherwise under federal
jurisdiction, “may, with the approval of the Secretary [of the Interior
(Secretary)] . . . , be leased for mining purposes, by authority of the
tribal council or other authorized spokesmen for such Indians.” 25
U. S. C. § 396a. The IMLA aims to provide Indian tribes with a profit-
able source of revenue and to foster tribal self-determination by giving
Indians a greater say in the use and disposition of the resources on
their lands.

In 1964, the Navajo Nation (Tribe) permitted the predecessor of Pea-
body Coal Company (Peabody) to mine coal on the Tribe’s lands pursu-
ant to Lease 8580 (Lease or Lease 8580). The Lease established a max-
imum royalty rate of 37.5 cents per ton of coal, but made that figure
subject to reasonable adjustment by the Secretary on the 20-year anni-
versary of the Lease and every ten years thereafter. As Lease 8580’s
20-year anniversary approached, its 37.5 cents per ton rate yielded for
the Tribe about 2 percent of gross proceeds. This return was higher
than the ten cents per ton minimum established by then-applicable regu-
lations implementing the IMLA. It was substantially lower, however,
than the rate Congress established in 1977 as the minimum permissible
royalty for coal mined on federal lands under the Mineral Leasing Act.
In June 1984, the Area Director of the Bureau of Indian Affairs, acting
pursuant to authority delegated by the Secretary and at the Tribe’s
request, sent Peabody an opinion letter raising the Lease 8580 rate to
20 percent of gross proceeds. While Peabody’s administrative appeal
was pending before Deputy Assistant Secretary for Indian Affairs John
Fritz, Peabody wrote to Secretary Hodel, asking him either to postpone
decision on the appeal or to rule in Peabody’s favor. Peabody repre-
sentatives also met privately with Hodel during that period. In July
1985, Hodel sent a memorandum to Fritz “suggest[ing]” that he inform
the parties that his decision was not imminent and urging them to con-
tinue their efforts to resolve the matter in a mutually agreeable fashion.
The Tribe resumed negotiations with Peabody. In November 1985, the
parties agreed to amend the Lease to provide, among other things, for
a royalty rate of 121⁄2 percent of monthly gross proceeds, which was the



537US2 Unit: $U25 [04-14-04 21:42:26] PAGES PGT: OPIN

489Cite as: 537 U. S. 488 (2003)

Syllabus

then-customary rate for coal leases on federal and Indian lands. Pursu-
ant to 25 U. S. C. § 396a, Secretary Hodel approved the amended Lease
in December 1987.

In 1993, the Tribe brought this action for damages against the United
States, alleging, inter alia, that the Secretary’s approval of the Lease
amendments constituted a breach of trust. Although granting sum-
mary judgment for the United States, the Court of Federal Claims found
that the Secretary had flagrantly dishonored the Government’s general
fiduciary duties to the Tribe by acting in Peabody’s best interests rather
than those of the Tribe. The court nevertheless concluded that the
Tribe had entirely failed to link that breach of duty to any statutory or
regulatory obligation which could be fairly interpreted as mandating
compensation for the Government’s actions. The Federal Circuit re-
versed. Relying on 25 U. S. C. § 399 and regulations promulgated
thereunder, the appeals court determined that the measure of control
the Secretary exercised over the leasing of Indian lands for mineral
development sufficed to warrant a money judgment against the United
States. Agreeing with the Federal Claims Court that the Secretary’s
actions regarding Peabody’s administrative appeal violated the Govern-
ment’s fiduciary obligations to the Tribe, the Court of Appeals remanded
for further proceedings, including a determination of damages.

Held: United States v. Mitchell, 445 U. S. 535 (Mitchell I), and United
States v. Mitchell, 463 U. S. 206 (Mitchell II), control this case. The
controversy here falls within Mitchell I’s domain, and the Tribe’s claim
for compensation from the Government fails, for it does not derive from
any liability-imposing provision of the IMLA or its implementing regu-
lations. Pp. 502–514.

(a) To state a litigable claim, a tribal plaintiff must invoke a rights-
creating source of substantive law that “can fairly be interpreted as
mandating compensation by the Federal Government for the damages
sustained.” Mitchell II, 463 U. S., at 218. Although the Indian Tucker
Act, 28 U. S. C. § 1505, confers jurisdiction upon the Court of Federal
Claims in cases where this requirement is met, the Act is not itself
a source of substantive rights. E. g., Mitchell II, 463 U. S., at 216.
Pp. 502–503.

(b) Mitchell I and Mitchell II are the pathmarking precedents on the
question whether a statute or regulation (or combination thereof) “can
fairly be interpreted as mandating compensation by the Federal Gov-
ernment.” Mitchell II, 463 U. S., at 218. In Mitchell I, the Court held
that the Indian General Allotment Act of 1887 (GAA)—which authorized
the President to allot agricultural or grazing land to individual tribal
members residing on a reservation, 25 U. S. C. § 331, and provided that
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the Government would hold land thus allotted in trust for the sole use
and benefit of the allottee, § 348—did not authorize an award of money
damages against the United States for alleged mismanagement of for-
ests located on allotted lands. The Court concluded that the GAA cre-
ated only a limited trust relationship that did not impose any duty upon
the Government to manage timber resources. Mitchell I, 445 U. S., at
542. In Mitchell II, however, the Court held that a network of other
statutes and regulations did impose judicially enforceable fiduciary du-
ties upon the United States in its management of forested allotted lands,
463 U. S., at 222–224, and that the relevant prescriptions could fairly be
interpreted as mandating compensation by the Federal Government
when it breached those duties, id., at 226–227. To state a claim cogniza-
ble under the Indian Tucker Act, Mitchell I and Mitchell II instruct, a
tribe must identify a substantive source of law that establishes specific
fiduciary or other duties, and allege that the Government has failed
faithfully to perform those duties. See Mitchell II, 463 U. S., at 216–
217, 219. If that threshold is passed, the court must then determine
whether the relevant source of substantive law “can fairly be inter-
preted as mandating compensation for damages sustained as a result
of a breach of the duties [the governing law] impose[s].” Id., at 219.
Although “the undisputed existence of a general trust relationship be-
tween the United States and the Indian people” can “reinforc[e]” the
conclusion that the relevant statute or regulation imposes fiduciary du-
ties, id., at 225, that relationship alone is insufficient to support jurisdic-
tion under the Indian Tucker Act. Instead, the analysis must train on
specific rights-creating or duty-imposing statutory or regulatory pre-
scriptions. Those prescriptions, however, need not expressly provide
for money damages; the availability of such damages may be inferred.
See id., at 217, n. 16. Pp. 503–506.

(c) The statutes and regulations at issue cannot fairly be interpreted
as mandating compensation for the Government’s alleged breach of trust
in this case. Pp. 506–514.

(1) The IMLA and its regulations do not provide the requisite “sub-
stantive law” that “mandat[es] compensation by the Federal Govern-
ment.” Mitchell II, 463 U. S., at 218. They impose no obligations re-
sembling the detailed fiduciary responsibilities that Mitchell II found
adequate to support a claim for money damages. The IMLA simply
requires Secretarial approval before coal mining leases negotiated be-
tween Tribes and third parties become effective, § 396a, and authorizes
the Secretary generally to promulgate regulations governing mining
operations, § 396d. Unlike the “elaborate” provisions before the Court
in Mitchell II, 463 U. S., at 225, the IMLA and its regulations do not
“give the Federal Government full responsibility to manage Indian
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resources . . . for the benefit of the Indians,” id., at 224. The Secretary
is neither assigned a comprehensive managerial role nor, at the time
relevant here, expressly invested with responsibility to secure “the
needs and best interests of the Indian owner and his heirs.” Ibid. In-
stead, the Secretary’s involvement in coal leasing under the IMLA more
closely resembles the role provided for the Government by the GAA
regarding allotted forest lands. See Mitchell I, 445 U. S., at 540–544.
Although the GAA required the Government to hold allotted land in
trust for allottees, that Act did not “authoriz[e], much less requir[e],
the Government to manage timber resources for the benefit of Indian
allottees.” Id., at 545. Similarly here, the IMLA and its regulations
do not assign to the Secretary managerial control over coal leasing.
Nor do they even establish the “limited trust relationship,” id., at 542,
existing under the GAA; no provision of the IMLA or its regulations
contains any trust language with respect to coal leasing. Moreover, as
in Mitchell I, imposing fiduciary duties on the Government here would
be out of line with one of the statute’s principal purposes, enhancing
tribal self-determination. See id., at 543. Pp. 506–508.

(2) The Court rejects the Tribe’s arguments that the Secretary’s
actions in this case violated discrete statutory and regulatory provisions
whose breach is redressable in a damages action. The Tribe misplaces
reliance on 25 U. S. C. § 399, which is not part of the IMLA and does not
govern Lease 8580. Enacted almost 20 years before the IMLA, § 399
authorizes the Secretary to lease certain unallotted Indian lands for min-
ing purposes on terms she sets, and does not provide for input from the
Tribes concerned. That authorization does not bear on the Secretary’s
more limited approval role under the IMLA. Similarly unavailing is
the Tribe’s reliance on the Indian Mineral Development Act of 1982
(IMDA), 25 U. S. C. § 2101 et seq. The IMDA governs the Secretary’s
approval of agreements for the development of certain Indian mineral
resources through exploration and like activities. It does not establish
standards governing her approval of mining leases negotiated by a
Tribe and a third party, such as Lease 8580. The Tribe’s vigorously
pressed arguments headlining § 396a, the IMLA’s general prescription,
fare no better. Asserting that Secretary Hodel violated a § 396a duty
to review and approve proposed coal leases only to the extent they are
in the Tribe’s best interests, the Tribe points to various Government
reports identifying 20 percent as the appropriate royalty, and to the
Secretary’s decision, made after receiving ex parte communications from
Peabody, to withhold departmental action. In the circumstances pre-
sented, the Tribe maintains, Hodel’s eventual approval of the 121⁄2 per-
cent royalty rate violated § 396a in two ways: (1) It was improvident
because it allowed conveyance of the Tribe’s coal for what Hodel knew
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to be about half of its value, and (2) it was unfair because Hodel’s inter-
vention into the Lease adjustment process skewed the bargaining by
depriving the Tribe of the 20 percent rate. These arguments fail, for
they assume substantive prescriptions not found in § 396a. As to the
first argument, because neither the IMLA nor any of its regulations
establishes anything more than a bare minimum royalty, there is no
textual basis for concluding that the Secretary’s approval function in-
cludes a duty, enforceable in an action for money damages, to ensure a
higher rate of return for the Tribe. Similarly, the Tribe’s second ar-
gument is not grounded in specific statutory or regulatory language.
Nothing in § 396a or the IMLA’s implementing regulations proscribed
the ex parte communications in this case, which occurred during an ad-
ministrative appeal process largely unconstrained by formal require-
ments. Moreover, even if Deputy Assistant Secretary Fritz had ren-
dered an opinion affirming the 20 percent royalty approved by the Area
Director, the Secretary could have set aside or modified his sub-
ordinate’s decision in the exercise of his authority as head of the
Interior Department. Accordingly, rejection of Peabody’s appeal by
Fritz would not necessarily have yielded a higher royalty for the
Tribe. Pp. 509–514.

263 F. 3d 1325, reversed and remanded.

Ginsburg, J., delivered the opinion of the Court, in which Rehnquist,
C. J., and Scalia, Kennedy, Thomas, and Breyer, JJ., joined. Souter,
J., filed a dissenting opinion, in which Stevens and O’Connor, JJ., joined,
post, p. 514.

Deputy Solicitor General Kneedler argued the cause for
the United States. With him on the brief were Solicitor
General Olson, Assistant Attorney General Sansonetti,
Deputy Assistant Attorney General Clark, Gregory G.
Garre, Todd S. Aagaard, and R. Anthony Rogers.

Paul E. Frye argued the cause for respondent. With him
on the brief were Richard W. Hughes, David O. Stewart,
Samuel J. Buffone, Levon B. Henry, and Richard B.
Collins.*

*V. Thomas Lankford and Terrance G. Reed filed a brief for the Peabody
Coal Co. et al. as amici curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the Jicarilla
Apache Nation et al. by Jill Elise Grant; for the Mississippi Band of Choc-
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Justice Ginsburg delivered the opinion of the Court.
This case concerns the Indian Mineral Leasing Act of 1938

(IMLA), 52 Stat. 347, 25 U. S. C. § 396a et seq., and the role
it assigns to the Secretary of the Interior (Secretary) with
respect to coal leases executed by an Indian Tribe and a pri-
vate lessee. The controversy centers on 1987 amendments
to a 1964 coal lease entered into by the predecessor of
Peabody Coal Company (Peabody) and the Navajo Nation
(Tribe), a federally recognized Indian Tribe. The Tribe
seeks to recover money damages from the United States for
an alleged breach of trust in connection with the Secretary’s
approval of coal lease amendments negotiated by the Tribe
and Peabody. This Court’s decisions in United States v.
Mitchell, 445 U. S. 535 (1980) (Mitchell I), and United States
v. Mitchell, 463 U. S. 206 (1983) (Mitchell II), control this
case. Concluding that the controversy here falls within
Mitchell I’s domain, we hold that the Tribe’s claim for com-
pensation from the Federal Government fails, for it does not
derive from any liability-imposing provision of the IMLA or
its implementing regulations.

I
A

The IMLA, which governs aspects of mineral leasing on
Indian tribal lands, states that “unallotted lands within any
Indian reservation,” or otherwise under federal jurisdiction,
“may, with the approval of the Secretary . . . , be leased for
mining purposes, by authority of the tribal council or other
authorized spokesmen for such Indians, for terms not to
exceed ten years and as long thereafter as minerals are
produced in paying quantities.” § 396a. In addition “to
provid[ing] Indian tribes with a profitable source of rev-
enue,” Cotton Petroleum Corp. v. New Mexico, 490 U. S.

taw Indians by Charles A. Hobbs and Christopher T. Stearns; and for the
National Congress of American Indians by Jeffrey S. Sutton and John
E. Echohawk.
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163, 179 (1989), the IMLA aimed to foster tribal self-
determination by “giv[ing] Indians a greater say in the use
and disposition of the resources found on Indian lands,” BHP
Minerals Int’l Inc., 139 I. B. L. A. 269, 311 (1997).

Prior to enactment of the IMLA, decisions whether to
grant mineral leases on Indian land generally rested with
the Government. See, e. g., Act of June 30, 1919, ch. 4, § 26,
41 Stat. 31, as amended, 25 U. S. C. § 399; see also infra, at
509 (describing § 399). Indian consent was not required, and
leases were sometimes granted over tribal objections. See
H. R. Rep. No. 1872, 75th Cong., 3d Sess., 2 (1938); S. Rep.
No. 985, 75th Cong., 1st Sess., 2 (1937); 46 Fed. Cl. 217, 230
(2000). The IMLA, designed to advance tribal independ-
ence, empowers Tribes to negotiate mining leases them-
selves, and, as to coal leasing, assigns primarily an approval
role to the Secretary.

Although the IMLA covers mineral leasing generally, in a
number of discrete provisions it deals particularly with oil
and gas leases. See 25 U. S. C. § 396b (requirements for
public auctions of oil and gas leases); § 396d (oil and gas
leases are “subject to the terms of any reasonable cooper-
ative unit or other plan approved or prescribed by [the] Sec-
retary”); § 396g (“[T]o avoid waste or to promote the conser-
vation of natural resources or the welfare of the Indians,”
the Secretary may approve leases of Indian lands “for the
subsurface storage of oil and gas.”). The IMLA contains
no similarly specific prescriptions for coal leases; it simply
remits coal leases, in common with all mineral leases, to
the governance of rules and regulations promulgated by the
Secretary. § 396d.

During all times relevant here, the IMLA regulations pro-
vided that “Indian tribes . . . may, with the approval of the
Secretary . . . or his authorized representative, lease their
land for mining purposes.” 25 CFR § 211.2 (1985). In line
with the IMLA itself, the regulations treated oil and gas
leases in more detail than coal leases. The regulations re-
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garding royalties, for example, specified procedures applica-
ble to oil and gas leases, including criteria for the Secretary
to employ in setting royalty rates. §§ 211.13, 211.16, 211.17.
As to coal royalties, in contrast, the regulations required
only that the rate be “not less than 10 cents per ton.”
§ 211.15(c). No other limitation was placed on the Tribe’s
negotiating capacity or the Secretary’s approval authority.1

B

The Tribe involved in this case occupies the largest Indian
reservation in the United States. Over the past century,
large deposits of coal have been discovered on the Tribe’s
reservation lands, which are held for it in trust by the United
States. Each year, the Tribe receives millions of dollars in
royalty payments pursuant to mineral leases with private
companies.

Peabody mines coal on the Tribe’s lands pursuant to leases
covered by the IMLA. This case principally concerns Lease
8580 (Lease or Lease 8580), which took effect upon approval
by the Secretary in 1964. App. 188–220. The Lease estab-
lished a maximum royalty rate of 37.5 cents per ton of coal,
id., at 191, but made that figure “subject to reasonable ad-
justment by the Secretary of the Interior or his authorized
representative” on the 20-year anniversary of the Lease and
every ten years thereafter, id., at 194.

As the 20-year anniversary of Lease 8580 approached, its
royalty rate of 37.5 cents per ton yielded for the Tribe only
“about 2% of gross proceeds.” 263 F. 3d 1325, 1327 (CA Fed.
2001). This return was higher than the ten cents per ton
minimum established by the then-applicable IMLA regula-

1 In 1996, well after the events at issue here, the minimum rate on new
coal leases was increased to “121⁄2 percent of the value of production
produced and sold from the lease.” 61 Fed. Reg. 35658 (1996); 25 CFR
§ 211.43(a)(2) (1997). The amended regulations further state, however,
that “[a] lower royalty rate shall be allowed if it is determined to be in
the best interest of the Indian mineral owner.” § 211.43(b).
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tions. See 25 CFR § 211.15(c) (1985). It was substantially
lower, however, than the 121⁄2 percent of gross proceeds rate
Congress established in 1977 as the minimum permissible
royalty for coal mined on federal lands under the Mineral
Leasing Act. See Pub. L. 94–377, § 6, 90 Stat. 1087, as
amended, 30 U. S. C. § 207(a). For some years starting in
the 1970’s, to gain a more favorable return, the Tribe endeav-
ored to renegotiate existing mineral leases with private les-
sees, including Peabody. See App. 138–139, 143–144.

In March 1984, the Chairman of the Navajo Tribal Council
wrote to the Secretary asking him to exercise his contractu-
ally conferred authority to adjust the royalty rate under
Lease 8580. On June 18, 1984, the Director of the Bureau
of Indian Affairs for the Navajo Area, acting pursuant to
authority delegated by the Secretary, sent Peabody an opin-
ion letter raising the rate to 20 percent of gross proceeds.
Id., at 8–9.

Contesting the Area Director’s rate determination, Pea-
body filed an administrative appeal in July 1984, pursuant to
25 CFR § 2.3(a) (1985). 46 Fed. Cl., at 222.2 The appeal was
referred to the Deputy Assistant Secretary for Indian Af-
fairs, John Fritz, then acting as both Commissioner of Indian
Affairs and Assistant Secretary of Indian Affairs, 263 F. 3d,
at 1328. In March 1985, Fritz permitted Peabody to supple-
ment its brief and requested additional cost, revenue, and
investment data. 46 Fed. Cl., at 222. He thereafter ap-
peared ready to reject Peabody’s appeal. Ibid.; App. 89–97
(undated draft letter). By June 1985, both Peabody and the
Tribe anticipated that an announcement favorable to the
Tribe was imminent. Id., at 98–99.3

2 As required by the regulations, see 25 CFR § 2.11 (1985), Peabody
served its notice of appeal on the Tribe, which exercised its right to file a
response, see § 2.12.

3 The regulations then in effect required the Deputy Assistant Secretary
to “[r]ender a written decision on the appeal” or “[r]efer the appeal to
the Board of Indian Appeals” (Board), “[w]ithin 30 days after all time for
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On July 5, 1985, a Peabody Vice President wrote to Inte-
rior Secretary Donald Hodel, asking him either to postpone
decision on Peabody’s appeal so the parties could seek a ne-
gotiated settlement, or to rule in Peabody’s favor. Id., at
98–100. A copy of Peabody’s letter was sent to the Tribe,
id., at 100, which then submitted its own letter urging the
Secretary to reject Peabody’s request and to secure the De-
partment’s prompt release of a decision in the Tribe’s favor,
id., at 119–121. Peabody representatives met privately
with Secretary Hodel in July 1985, 46 Fed. Cl., at 222; no
representative of the Tribe was present at, or received notice
of, that meeting, id., at 219.

On July 17, 1985, Secretary Hodel sent a memorandum
to Deputy Assistant Secretary Fritz. App. 117–118. The
memorandum “suggest[ed]” that Fritz “inform the involved
parties that a decision on th[e] appeal is not imminent and
urge them to continue with efforts to resolve this matter in
a mutually agreeable fashion.” Id., at 117. “Any royalty
adjustment which is imposed on those parties without their
concurrence,” the memorandum stated, “will almost cer-
tainly be the subject of protracted and costly appeals,” and
“could well impair the future of the contractual relationship”

pleadings . . . has expired.” § 2.19(a). Because more than 30 days had
elapsed by June 1985, App. 12, either party would have been entitled to
have the matter transferred to the Board. 25 CFR § 2.19(b) (1985). Nei-
ther Peabody nor the Tribe chose to go that route, which would have
entailed a formalized (and possibly protracted) additional administrative
process. See § 2.3(c) (“Appeals to the Board of Indian Appeals shall be
made in the manner provided in Department Hearings and Appeals Proce-
dures in 43 CFR Part 4, Subpart D.”); 43 CFR §§ 4.310–4.317 (1985) (gen-
eral rules applicable to proceedings on appeal before the Board); §§ 4.330–
4.340 (special rules applicable to appeals from administrative actions of
officials of the Bureau of Indian Affairs). At the conclusion of proceedings
before the Board, either side could have sought reconsideration, § 4.315(a),
or requested further review by the Director of the Office of Hearings and
Appeals, § 4.5(b), or by the Secretary of the Interior, § 4.5(a).
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between the parties. Ibid.4 Secretary Hodel added, how-
ever, that the memorandum was “not intended as a determi-
nation of the merits of the arguments of the parties with
respect to the issues which are subject to the appeal.” Id.,
at 118.

The Tribe was not told of the Secretary’s memorandum to
Fritz, but learned that “ ‘someone from Washington’ had
urged a return to the bargaining table.” 46 Fed. Cl., at 223;
see App. 342–344. Facing “severe economic pressure,” 263
F. 3d, at 1328; App. 355–356, the Tribe resumed negotiations
with Peabody in August 1985, 46 Fed. Cl., at 223.

On September 23, 1985, the parties reached a tentative
agreement on a package of amendments to Lease 8580.
Ibid.5 They agreed to raise the royalty rate to 121⁄2 percent
of monthly gross proceeds, and to make the new rate retroac-
tive to February 1, 1984. App. 287. The 121⁄2 percent rate
was at the time customary for leases to mine coal on federal
lands and on Indian lands.6 The amendments acknowledged

4 The Deputy Assistant Secretary’s draft opinion letter stated that the
ruling “is based on the exercise of my discretionary authority and is final
for the Department.” App. 97. Had the letter issued, Peabody would
not have been entitled to seek further review by the Board. See 25 CFR
§ 2.19(c)(2) (1985) (the Board may review decisions by the Commissioner
of Indian Affairs only if the decision states that it “is based on interpreta-
tion of law”); see also supra, at 496 (Deputy Assistant Secretary was act-
ing as the Commissioner of Indian Affairs). But even if the opinion letter
had issued as drafted, Peabody could have asked Secretary Hodel to exer-
cise his “authority to review any decision of any employee or employees of
the Department.” 43 CFR § 4.5(a)(2) (1985). The Secretary could have
“render[ed] the final decision” himself, § 4.5(a)(1), or “direct[ed the Deputy
Assistant Secretary] to reconsider [his] decision,” § 4.5(a)(2).

5 The parties also agreed to raise the royalty rate under another lease
not in issue here, which covered coal located within a former joint use
area shared by the Navajo Nation and the Hopi Tribe. 46 Fed. Cl. 217,
224 (2000). Unlike Lease 8580, that lease did not contain a provision sub-
jecting its rate to reasonable adjustment by the Secretary. Id., at 233.

6 Twelve and one-half percent is the minimum royalty rate set by Con-
gress for leases to mine coal on federal lands, see 30 U. S. C. § 207(a), and
is also the customary rate found in most such leases issued or readjusted
after 1976, see Department of Interior, Minerals Management Serv., Min-
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the legitimacy of tribal taxation of coal production, but stipu-
lated that the tax rate would be capped at eight percent.
Id., at 295, 299.7 In addition, Peabody agreed to pay the

erals Revenue Management, General Federal and American Indian Min-
eral Lease Terms (Jan. 2, 2003), http://www.mrm.mms.gov/Stats/pdfdocs/
lse_term.pdf (available in Clerk of Court’s case file). The Tribe identifies
a single federal coal lease with a royalty rate of 17.08 percent, see Brief
for Respondent 11, but, as the Government points out, that lease was “part
of an experimental leasing policy tried by the Department for a short
time,” Reply Brief 12, n. 7 (quoting Peabody Coal Co., 93 I. B. L. A. 317,
320 (1986)). Between 1984 and 1988, the Department of the Interior’s
practice was not to approve IMLA leases with royalties less than the mini-
mum rate for federal coal, i. e., 121⁄2 percent. See App. in No. 00–5086
(CA Fed.), p. A1872. As late as 1996 the customary royalty rate for
coal leases on Indian lands issued or readjusted after 1976 did not exceed
121⁄2 percent. See Department of Interior, Minerals Management Serv.,
Mineral Revenues 1996, Report on Receipts from Federal and Indian
Leases 128 (Table 47) (Jan. 2, 2003), http://www.mrm.mms.gov/stats/
pdfdocs/mrr96fin.pdf (available in Clerk of Court’s case file).

The Tribe argues, in its presentation to this Court, that the 121⁄2 percent
provided in amended Lease 8580 is only a “facial royalty rate,” Brief for
Respondent 11, and that the actual rate is lower, see Tr. of Oral Arg. 33.
That assertion is based in part on the Tribe’s agreement under the
amended Lease to relinquish its claim for $33 million in back taxes and
$56 million in back royalties, see 46 Fed. Cl., at 224, and in part on pro-
posed findings of fact the Tribe submitted to the Court of Federal Claims,
which the Government did not specifically dispute. See App. in No.
00–5086 (CA Fed.), pp. A2703–A2727. The proposed findings stated that
a provision in the amended Lease “signifying a non-standard method of
calculating the royalty,” App. 180 (Proposed Findings ¶ 314), “resulted
in royalty payments lower than the minimum allowable for federal coal,”
id., at 181 (Proposed Findings ¶ 315). To the extent the Tribe here assails
the Secretary’s approval of Lease 8580 as inconsistent with the then-
prevailing federal policy not to approve rates below 121⁄2 percent, we do
not pursue the point, for the Tribe failed to rely on it below. See 46 Fed.
Cl., at 233 (“[T]here is no claim by the [Tribe] that the [Secretary’s] 1987
approval of Lease 8580 . . . ran afoul of th[e] [federal] policy” of not approv-
ing IMLA leases with royalty rates of less than 121⁄2 percent.).

7 Before this Court’s decision in Kerr-McGee Corp. v. Navajo Tribe, 471
U. S. 195 (1985), it was unsettled whether the Tribe could levy taxes with-
out the approval of the Secretary of the Interior. The imposition of
a severance tax, of course, augmented the amount payable by the lessee
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Tribe $1.5 million when the amendments became effective,
and $7.5 million more when Peabody began mining additional
coal, as authorized by the Lease amendments. Id., at 292–
293. The agreement “also addressed ancillary matters such
as provisions for future royalty adjustments, arbitration pro-
cedures, rights of way, the establishment of a tribal scholar-
ship fund, and the payment by Peabody of back royalties,
bonuses, and water payments.” 46 Fed. Cl., at 224. “In
consideration of the benefits associated with these lease
amendments,” the parties agreed to move jointly to vacate
the Area Director’s June 1984 decision, which had raised the
royalty to 20 percent. App. 286.

In August 1987, the Navajo Tribal Council approved the
amendments. 46 Fed. Cl., at 224. The parties signed a
final agreement in November 1987, App. 309, and Secretary
Hodel approved it on December 14, 1987, id., at 337–339.
Shortly thereafter, pursuant to the parties’ stipulation, the
Area Director’s decision was vacated. 46 Fed. Cl., at 224.

In 1993, the Tribe brought suit against the United States
in the Court of Federal Claims, alleging, inter alia, that the
Secretary’s approval of the amendments to the Lease consti-
tuted a breach of trust. The Tribe sought $600 million in
damages.8

to the Tribe. See 46 Fed. Cl., at 224 (royalties and taxes combined
“would . . . permit the tribe to realize as much as 20.5 percent”). But see
Tr. of Oral Arg. 43–44 (“[W]e can’t tax 60 percent of the coal because it
goes to the Navajo [G]enerating [S]tation which has a tax waiver in the
plant site lease.”).

8 The Tribe has filed a separate action against Peabody, claiming im-
proper influence over the Government’s actions with respect to the Lease.
See Navajo Nation v. Peabody Holding Co., Civ. Action No. 99–469 (D. C.,
June 24, 2002). The Tribe’s complaint in that action alleges violations of
the federal Racketeer Influenced and Corrupt Organizations Act, 18
U. S. C. § 1961 et seq., and related wrongdoing, inter alia, breach of con-
tract, interference with fiduciary relationship, conspiracy, and fraudulent
concealment. See Navajo Nation v. Peabody Holding Co., 209 F. Supp.
2d 269, 272 (DC 2002) (ruling on pretrial motions).
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The Court of Federal Claims granted summary judgment
for the United States. 46 Fed. Cl. 217 (2000). In no uncer-
tain terms, that court found that the Government owed gen-
eral fiduciary duties to the Tribe, which, in its view, the
Secretary had flagrantly dishonored by acting in the best
interests of Peabody rather than the Tribe. Nevertheless,
the court concluded that the Tribe had entirely failed to link
that breach of duty to any statutory or regulatory obligation
which could “be fairly interpreted as mandating compensa-
tion for the government’s fiduciary wrongs.” Id., at 236.
Accordingly, the court held that the United States was enti-
tled to judgment as a matter of law.9

The Court of Appeals for the Federal Circuit reversed.
263 F. 3d 1325 (2001). The Government’s liability to the
Tribe, it said, turned on whether “the United States controls
the Indian resources.” Id., at 1329. Relying on 25 U. S. C.
§ 399 and regulations promulgated thereunder, the Court of
Appeals determined that the measure of control the Secre-
tary exercised over the leasing of Indian lands for mineral
development sufficed to warrant a money judgment against
the United States for breaches of fiduciary duties connected
to coal leasing. 263 F. 3d, at 1330–1332. But see infra,
at 509. The appeals court agreed with the Federal Claims
Court that the Secretary’s actions regarding Peabody’s ad-
ministrative appeal violated the Government’s fiduciary obli-
gations to the Tribe, in that those actions “suppress[ed] and
conceal[ed]” the decision of the Deputy Assistant Secretary,
and “thereby favor[ed] Peabody interests to the detriment
of Navajo interests.” 263 F. 3d, at 1332. Based on these

9 The Court of Federal Claims also rejected the Tribe’s claim for breach
of contract, determining that the Secretary was not a party to the Lease
and that his contractual authority to adjust the Lease-specified royalty
rate carried with it no obligation to do so. 46 Fed. Cl., at 234–236. The
Tribe did not appeal that ruling.
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determinations, the Court of Appeals remanded for further
proceedings, including a determination of damages. Id., at
1333.

Judge Schall concurred in part and dissented in part. Id.,
at 1333–1341. It was not enough, he maintained, for the
Tribe to show a violation of a general fiduciary relationship
stemming from federal involvement in a particular area of
Indian affairs. Rather, a Tribe “must show the breach of a
specific fiduciary obligation that falls within the contours of
the statutes and regulations that create the general fiduciary
relationship at issue.” Id., at 1341. In his view, “the only
government action in this case that implicated a specific
fiduciary responsibility” was the Secretary’s 1987 approval
of the Lease amendments. Id., at 1339. The Secretary
had been deficient, Judge Schall concluded, in approving
the amendments without first conducting an independent
economic analysis of the amended agreement. Id., at
1339–1341.

The Court of Appeals denied rehearing. We granted cer-
tiorari, 535 U. S. 1111 (2002), and now reverse.

II
A

“It is axiomatic that the United States may not be sued
without its consent and that the existence of consent is a
prerequisite for jurisdiction.” Mitchell II, 463 U. S., at 212.
The Tribe asserts federal subject-matter jurisdiction under
28 U. S. C. § 1505, known as the Indian Tucker Act. That
Act provides:

“The United States Court of Federal Claims shall have
jurisdiction of any claim against the United States ac-
cruing after August 13, 1946, in favor of any tribe . . .
whenever such claim is one arising under the Constitu-
tion, laws or treaties of the United States, or Executive
orders of the President, or is one which otherwise would
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be cognizable in the Court of Federal Claims if the
claimant were not an Indian tribe, band, or group.” 10

“If a claim falls within the terms of the [Indian] Tucker Act,
the United States has presumptively consented to suit.”
Mitchell II, 463 U. S., at 216.

Although the Indian Tucker Act confers jurisdiction upon
the Court of Federal Claims, it is not itself a source of sub-
stantive rights. Ibid.; see Mitchell I, 445 U. S., at 538. To
state a litigable claim, a tribal plaintiff must invoke a rights-
creating source of substantive law that “can fairly be inter-
preted as mandating compensation by the Federal Govern-
ment for the damages sustained.” Mitchell II, 463 U. S.,
at 218. Because “[t]he [Indian] Tucker Act itself provides
the necessary consent” to suit, ibid., however, the rights-
creating statute or regulation need not contain “a second
waiver of sovereign immunity,” id., at 218–219.

B

Mitchell I and Mitchell II are the pathmarking precedents
on the question whether a statute or regulation (or combina-
tion thereof) “can fairly be interpreted as mandating com-
pensation by the Federal Government.” Mitchell II, 463
U. S., at 218.

In Mitchell I, we considered whether the Indian General
Allotment Act of 1887 (GAA), 24 Stat. 388, as amended, 25
U. S. C. § 331 et seq. (1976 ed.) (§§ 331–333 repealed 2000),
authorized an award of money damages against the United

10 The reference to claims “which otherwise would be cognizable in the
Court of Federal Claims” incorporates the Tucker Act, 28 U. S. C. § 1491.
See Mitchell II, 463 U. S., at 212, n. 8; Mitchell I, 445 U. S. 535, 539 (1980).
The Tucker Act grants the Court of Federal Claims “jurisdiction to render
judgment upon any claim against the United States founded either upon
the Constitution, or any Act of Congress or any regulation of an executive
department, or upon any express or implied contract with the United
States, or for liquidated or unliquidated damages in cases not sounding in
tort.” 28 U. S. C. § 1491(a)(1).
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States for alleged mismanagement of forests located on lands
allotted to tribal members. The GAA authorized the Presi-
dent of the United States to allot agricultural or grazing land
to individual tribal members residing on a reservation, § 331,
and provided that “the United States does and will hold the
land thus allotted . . . in trust for the sole use and benefit of
the Indian to whom such allotment shall have been made,”
§ 348.

We held that the GAA did not create private rights en-
forceable in a suit for money damages under the Indian
Tucker Act. After examining the GAA’s language, history,
and purpose, we concluded that it “created only a limited
trust relationship between the United States and the allottee
that does not impose any duty upon the Government to man-
age timber resources.” Mitchell I, 445 U. S., at 542. In
particular, we stressed that §§ 1 and 2 of the GAA removed
a standard element of a trust relationship by making “the
Indian allottee, and not a representative of the United
States, . . . responsible for using the land for agricultural or
grazing purposes.” Id., at 542–543; see id., at 543 (“Under
this scheme, . . . the allottee, and not the United States, was
to manage the land.”). We also determined that Congress
decided to have “the United States ‘hold the land . . . in trust’
not because it wished the Government to control use of the
land . . . , but simply because it wished to prevent alienation
of the land and to ensure that allottees would be immune
from state taxation.” Id., at 544. Because “the Act [did]
not . . . authoriz[e], much less requir[e], the Government to
manage timber resources for the benefit of Indian allottees,”
id., at 545, we held that the GAA established no right to
recover money damages for mismanagement of such re-
sources. We left open, however, the possibility that other
sources of law might support the plaintiffs’ claims for dam-
ages. Id., at 546, and n. 7.

In Mitchell II, we held that a network of other statutes
and regulations did impose judicially enforceable fiduciary



537US2 Unit: $U25 [04-14-04 21:42:26] PAGES PGT: OPIN

505Cite as: 537 U. S. 488 (2003)

Opinion of the Court

duties upon the United States in its management of forested
allotted lands. “In contrast to the bare trust created by the
[GAA],” we observed, “the statutes and regulations now be-
fore us clearly give the Federal Government full responsibil-
ity to manage Indian resources and land for the benefit of
the Indians.” 463 U. S., at 224.

As to managing the forests and selling timber, we noted,
Congress instructed the Secretary to be mindful of “the
needs and best interests of the Indian owner and his heirs,”
25 U. S. C. § 406(a), and specifically to take into account:

“(1) the state of growth of the timber and the need for
maintaining the productive capacity of the land for the
benefit of the owner and his heirs, (2) the highest and
best use of the land, including the advisability and prac-
ticality of devoting it to other uses for the benefit of
the owner and his heirs, and (3) the present and future
financial needs of the owner and his heirs.” Ibid.

Proceeds from timber sales were to be paid to landowners
“or disposed of for their benefit.” Ibid. Congress’ pre-
scriptions, Interior Department regulations, and “daily su-
pervision over the harvesting and management of tribal
timber” by the Department’s Bureau of Indian Affairs, we
emphasized, combined to place under federal control “[v]irtu-
ally every stage of the process.” Mitchell II, 463 U. S., at
222 (internal quotation marks omitted); see id., at 222–224
(describing comprehensive timber management statutes and
regulations promulgated thereunder).

Having determined that the statutes and regulations “es-
tablish[ed] fiduciary obligations of the Government in the
management and operation of Indian lands and resources,”
we concluded that the relevant legislative and executive pre-
scriptions could “fairly be interpreted as mandating compen-
sation by the Federal Government for damages sustained.”
Id., at 226. A damages remedy, we explained, would “fur-
the[r] the purposes of the statutes and regulations, which
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clearly require that the Secretary manage Indian resources
so as to generate proceeds for the Indians.” Id., at 226–227.

To state a claim cognizable under the Indian Tucker Act,
Mitchell I and Mitchell II thus instruct, a Tribe must iden-
tify a substantive source of law that establishes specific fidu-
ciary or other duties, and allege that the Government has
failed faithfully to perform those duties. See 463 U. S., at
216–217, 219. If that threshold is passed, the court must
then determine whether the relevant source of substantive
law “can fairly be interpreted as mandating compensation for
damages sustained as a result of a breach of the duties [the
governing law] impose[s].” Id., at 219. Although “the un-
disputed existence of a general trust relationship between
the United States and the Indian people” can “reinforc[e]”
the conclusion that the relevant statute or regulation im-
poses fiduciary duties, id., at 225, that relationship alone is
insufficient to support jurisdiction under the Indian Tucker
Act. Instead, the analysis must train on specific rights-
creating or duty-imposing statutory or regulatory prescrip-
tions. Those prescriptions need not, however, expressly
provide for money damages; the availability of such damages
may be inferred. See id., at 217, n. 16 (“[T]he substantive
source of law may grant the claimant a right to recover dam-
ages either expressly or by implication.” (internal quotation
marks and citation omitted)).

C

We now consider whether the IMLA and its implementing
regulations can fairly be interpreted as mandating compen-
sation for the Government’s alleged breach of trust in this
case. We conclude that they cannot.

1

The Tribe’s principal contention is that the IMLA’s statu-
tory and regulatory scheme, viewed in its entirety, attaches
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fiduciary duties to each Government function under that
scheme, and that the Secretary acted in contravention of
those duties by approving the 121⁄2 percent royalty contained
in the amended Lease. See, e. g., Brief for Respondent 20,
30–38. We read the IMLA differently. As we see it, the
statute and regulations at issue do not provide the requisite
“substantive law” that “mandat[es] compensation by the Fed-
eral Government.” Mitchell II, 463 U. S., at 218.

The IMLA and its implementing regulations impose no ob-
ligations resembling the detailed fiduciary responsibilities
that Mitchell II found adequate to support a claim for money
damages.11 The IMLA simply requires Secretarial approval
before coal mining leases negotiated between Tribes and
third parties become effective, 25 U. S. C. § 396a, and author-
izes the Secretary generally to promulgate regulations gov-
erning mining operations, § 396d. Yet the dissent concludes
that the IMLA imposes “one or more specific statutory obli-
gations, as in Mitchell II, at the level of fiduciary duty whose
breach is compensable in damages.” Post, at 521. The en-
deavor to align this case with Mitchell II rather than Mitch-
ell I, however valiant, falls short of the mark. Unlike the
“elaborate” provisions before the Court in Mitchell II, 463
U. S., at 225, the IMLA and its regulations do not “give the
Federal Government full responsibility to manage Indian
resources . . . for the benefit of the Indians,” id., at 224. The
Secretary is neither assigned a comprehensive managerial
role nor, at the time relevant here, expressly invested with
responsibility to secure “the needs and best interests of the

11 We rule only on the Government’s role in the coal leasing process
under the IMLA. As earlier recounted, see supra, at 494, both the IMLA
and its implementing regulations address oil and gas leases in considerably
more detail than coal leases. Whether the Secretary has fiduciary or
other obligations, enforceable in an action for money damages, with re-
spect to oil and gas leases is not before us.
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Indian owner and his heirs.” Ibid. (internal quotation
marks omitted) (quoting 25 U. S. C. § 406(a)).12

Instead, the Secretary’s involvement in coal leasing under
the IMLA more closely resembles the role provided for the
Government by the GAA regarding allotted forest lands.
See Mitchell I, 445 U. S., at 540–544. Although the GAA
required the Government to hold allotted land “in trust for
the sole use and benefit of the Indian to whom such allotment
shall have been made,” id., at 541 (quoting 25 U. S. C. § 348),
that Act did not “authoriz[e], much less requir[e], the Govern-
ment to manage timber resources for the benefit of Indian
allottees,” Mitchell I, 445 U. S., at 545. Similarly here, the
IMLA and its regulations do not assign to the Secretary
managerial control over coal leasing. Nor do they even es-
tablish the “limited trust relationship,” id., at 542, existing
under the GAA; no provision of the IMLA or its regulations
contains any trust language with respect to coal leasing.

Moreover, as in Mitchell I, imposing fiduciary duties on
the Government here would be out of line with one of the
statute’s principal purposes. The GAA was designed so
that “the allottee, and not the United States, . . . [would]
manage the land.” Id., at 543. Imposing upon the Govern-
ment a fiduciary duty to oversee the management of allotted
lands would not have served that purpose. So too here.
The IMLA aims to enhance tribal self-determination by giv-
ing Tribes, not the Government, the lead role in negotiating
mining leases with third parties. See supra, at 494. As the
Court of Federal Claims recognized, “[t]he ideal of Indian
self-determination is directly at odds with Secretarial control
over leasing.” 46 Fed. Cl., at 230.

12 Both the Tribe and the dissent refer to portions of 25 CFR pt. 211
that require administrative decisions affecting tribal mineral interests to
be made in the best interests of the tribal mineral owner. See Brief for
Respondent 27, 31; post, at 516–517. We note, however, that the refer-
enced regulatory provisions were adopted more than a decade after the
events at issue in this case. See 61 Fed. Reg. 35653 (1996).
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2

The Tribe nevertheless argues that the actions of the Sec-
retary targeted in this case violated discrete statutory and
regulatory provisions whose breach is redressable in an ac-
tion for damages. In this regard, the Tribe relies exten-
sively on 25 U. S. C. § 399, see, e. g., Brief for Respondent
22–23, 30–31, upon which the Court of Appeals placed consid-
erable weight as well, see 263 F. 3d, at 1330–1331; supra,
at 501. That provision, however, is not part of the IMLA
and does not govern Lease 8580. Enacted almost 20 years
before the IMLA, § 399 authorizes the Secretary to lease cer-
tain unallotted Indian lands for mining purposes on terms
she sets, and does not provide for input from the Tribes con-
cerned. See supra, at 494. In exercising that authority,
the Secretary is authorized to “perform any and all acts . . .
as may be necessary and proper for the protection of the
interests of the Indians and for the purpose of carrying the
provisions of this section into full force and effect.” § 399.
But that provision describes the Secretary’s leasing author-
ity under § 399; it does not bear on the Secretary’s more lim-
ited approval role under the IMLA.

Similarly unavailing is the Tribe’s reliance on the Indian
Mineral Development Act of 1982 (IMDA), 25 U. S. C. § 2101
et seq. See Brief for Respondent 23–24, 30. The IMDA
governs the Secretary’s approval of agreements for the de-
velopment of certain Indian mineral resources through ex-
ploration and like activities. It does not establish standards
governing the Secretary’s approval of mining leases negoti-
ated by a Tribe and a third party. The Lease in this case,
in short, falls outside the IMDA’s domain. See Reply Brief
12–13.

Citing 25 U. S. C. § 396a, the IMLA’s general prescription,
see supra, at 493, the Tribe next asserts that the Secretary
violated his “duty to review and approve any proposed coal
lease with care to promote IMLA’s basic purpose and the
[Tribe’s] best interests.” Brief for Respondent 39. To sup-
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port that assertion, the Tribe points to various Government
reports identifying 20 percent as the appropriate royalty, see
id., at 5–7, 15, and to the Secretary’s decision, made after
receiving ex parte communications from Peabody, to with-
hold departmental action, see id., at 9–10, 15.

In the circumstances presented, the Tribe maintains, the
Secretary’s eventual approval of the 121⁄2 percent royalty vio-
lated his duties under § 396a in two ways. First, the Secre-
tary’s approval was “improvident,” Tr. of Oral Arg. 48, be-
cause it allowed the Tribe’s coal “to be conveyed for what
[the Secretary] knew to be about half of its value,” id., at 49.
Second, Secretary Hodel’s intervention into the Lease ad-
justment process “skewed the bargaining” by depriving the
Tribe of the 20 percent rate, rendering the Secretary’s subse-
quent approval of the 121⁄2 percent rate “unfair.” Id., at 50.

The Tribe’s vigorously pressed arguments headlining
§ 396a fare no better than its arguments tied to § 399 and the
IMDA; the § 396a arguments fail, for they assume substan-
tive prescriptions not found in that provision.13 As to the
“improviden[ce]” of the Secretary’s approval, the Tribe can
point to no guides or standards circumscribing the Secre-
tary’s affirmation of coal mining leases negotiated between a
Tribe and a private lessee. Regulations under the IMLA in
effect in 1987 established a minimum royalty of ten cents per
ton. See 25 CFR § 211.15(c) (1985). But the royalty con-
tained in Lease 8580 well exceeded that regulatory floor.

13 The Lease itself authorized the Secretary to make “reasonable [roy-
alty] adjustment[s].” App. 194. As noted above, however, see supra, at
501, n. 9, the Court of Federal Claims determined, and the Tribe does not
here dispute, that the Secretary is not a signatory to the Lease and that
the Lease is not contractually binding on him. See 46 Fed. Cl., at 234–
236. We thus perceive no basis for infusing the Secretary’s approval
function under § 396a with substantive standards that might be derived
from his adjustment authority under the Lease, and certainly no basis for
concluding that an alleged “breach” of those standards is cognizable in an
action for money damages under the Indian Tucker Act.
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See supra, at 495–496.14 At the time the Secretary ap-
proved the amended Lease, it bears repetition, 121⁄2 percent
was the rate the United States itself customarily received
from leases to mine coal on federal lands. Similarly, the cus-
tomary rate for coal leases on Indian lands issued or re-
adjusted after 1976 did not exceed 121⁄2 percent. See supra,
at 498–499, n. 6.15

In sum, neither the IMLA nor any of its regulations estab-
lishes anything more than a bare minimum royalty. Hence,
there is no textual basis for concluding that the Secretary’s
approval function includes a duty, enforceable in an action
for money damages, to ensure a higher rate of return for
the Tribe concerned. Similarly, no pertinent statutory or
regulatory provision requires the Secretary, on pain of dam-
ages, to conduct an independent “economic analysis” of the
reasonableness of the royalty to which a Tribe and third
party have agreed. 263 F. 3d, at 1340 (concurring opinion
below, finding such a duty).16

14 Because the Tribe does not contend that the amended Lease failed to
meet the minimum royalty under the regulations then in effect, we need
not decide whether the Secretary’s approval of such a lease would trigger
money damages. See Reply Brief 15 (“The Court may . . . assume for
present purposes that a failure by the Secretary to ensure, prior to ap-
proving a proposed lease, that its terms (or amendments) comply with the
regulation specifying the minimum royalty rate to which the parties may
agree would support a claim under the Tucker Act.”).

15 Under 30 U. S. C. § 207(a), that customary rate was also a statutorily
defined minimum for federal coal leases. See supra, at 498–499, n. 6.
Section 207(a), which applies to federal lands in general, did not apply to
leases of Indian lands until 1996, when 25 CFR § 211.43(a)(2) was promul-
gated. See Reply Brief 13–14. At the pre-1996 times relevant here, the
sole specific provision governing Tribe-private lessee coal leases was the
ten cents per ton minimum prescribed in 25 CFR § 211.15(c) (1985).

16 Citing language from the legislative history, the dissent stresses that
the IMLA aimed in part to “give the Indians the greatest return from
their property,” post, at 516 (quoting S. Rep. No. 985, 75th Cong., 1st Sess.,
2 (1937)), and suggests that the Secretary’s approval role encompasses an
enforceable duty to further that objective, see post, at 517. We have cau-
tioned against according “talismanic effect” to the Senate Report’s “refer-
ence to ‘the greatest return from [Indian] property,’ ” and have observed
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The Tribe’s second argument under § 396a concentrates on
the “skew[ing]” effect of Secretary Hodel’s 1985 intervention,
i. e., his direction to Deputy Assistant Secretary Fritz to
withhold action on Peabody’s appeal from the Area Direc-
tor’s decision setting a royalty rate of 20 percent. Tr. of
Oral Arg. 50; see supra, at 497–498. The Secretary’s ac-
tions, both in intervening in the administrative appeal proc-
ess, and in approving the amended Lease, the Tribe urges,
were not based upon an assessment of the merits of the roy-
alty issue; instead, the Tribe maintains, they were attribut-
able entirely to the undue influence Peabody exerted through
ex parte communications with the Secretary. See Brief for
Respondent 40–42. Underscoring that the Tribe had no
knowledge of those communications or of Secretary Hodel’s
direction to Fritz, see supra, at 498, the Tribe asserts that
its bargaining position was seriously compromised when it
resumed negotiations with Peabody in 1985. See, e. g., Tr. of

that it “overstates” Congress’ aim to attribute to the Legislature a pur-
pose “to guarantee Indian tribes the maximum profit available.” Cotton
Petroleum Corp. v. New Mexico, 490 U. S. 163, 179 (1989). Beyond doubt,
the IMLA was designed “to provide Indian tribes with a profitable source
of revenue.” Ibid., quoted supra, at 493. But Congress had as a concrete
objective in that regard the removal of certain impediments that had ap-
plied particularly to mineral leases on Indian land. See Cotton, 490 U. S.,
at 179 (“Congress was . . . concerned . . . with matters such as the unavail-
ability of extralateral mineral rights on Indian land.”); S. Rep. No. 985, at
2 (“[O]n the public domain the discoverer of a mineral deposit gets extra-
lateral rights and can follow the ore beyond the side lines indefinitely,
while on the Indian lands under the act of June 30, 1919, he is limited to
the confines of the survey markers not to exceed 600 feet by 1,500 feet in
any one claim. The draft of the bill herewith would permit the obtaining
of sufficient acreage to remove the necessity for extralateral rights with
all its attending controversies.”); H. R. Rep. No. 1872, 75th Cong., 3d Sess.,
2 (1938) (same). That impediment-removing objective is discrete from the
Secretary’s lease approval role under the IMLA. Again, we find no solid
basis in the IMLA, its regulations, or lofty statements in legislative his-
tory for a legally enforceable command that the Secretary disapprove In-
dian coal leases unless they survive “an independent market study,” post,
at 519, or satisfy some other extratextual criterion of tribal profitability.
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Oral Arg. 50–52. The Secretary’s ultimate approval of the
121⁄2 percent royalty, the Tribe concludes, was thus an out-
come fundamentally unfair to the Tribe.

Here again, as the Court of Federal Claims ultimately de-
termined, see supra, at 501, the Tribe’s assertions are not
grounded in a specific statutory or regulatory provision that
can fairly be interpreted as mandating money damages.
Nothing in § 396a, the IMLA’s basic provision, or in the
IMLA’s implementing regulations proscribed the ex parte
communications in this case, which occurred during an ad-
ministrative appeal process largely unconstrained by formal
requirements. See 25 CFR § 2.20 (1985) (Commissioner may
rely on “any information available to [him] . . . whether for-
mally part of the record or not.”); supra, at 496–497, n. 3.
Either party could have effected a transfer of Peabody’s ap-
peal to the Board. See 25 CFR § 2.19(b) (1985); supra, at
496–497, n. 3. Exercise of that option would have triggered
review of a more formal character, in which ex parte communi-
cations would have been prohibited. See 43 CFR § 4.27(b)
(1985). But the Tribe did not elect to transfer the matter
to the Board, and the regulatory proscription on ex parte
contacts applicable in Board proceedings thus did not govern.

We note, moreover, that even if Deputy Assistant Secre-
tary Fritz had rendered an opinion affirming the 20 percent
royalty approved by the Area Director, it would have been
open to the Secretary to set aside or modify his subordinate’s
decision. See supra, at 498, n. 4. As head of the Depart-
ment of the Interior, the Secretary had “authority to review
any decision of any employee or employees of the Depart-
ment.” 43 CFR § 4.5(a)(2) (1985); cf. Michigan Citizens for
Independent Press v. Thornburgh, 868 F. 2d 1285 (CADC)
(upholding Attorney General’s approval, over the contrary
conclusions of an administrative law judge and the Justice
Department’s Antitrust Division, of a joint operating agree-
ment under the Newspaper Preservation Act), aff ’d by an
equally divided Court, 493 U. S. 38 (1989) (per curiam). Ac-
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cordingly, rejection of Peabody’s appeal by the Deputy As-
sistant Secretary would not necessarily have yielded a
higher royalty for the Tribe.

* * *

However one might appraise the Secretary’s intervention
in this case, we have no warrant from any relevant statute
or regulation to conclude that his conduct implicated a duty
enforceable in an action for damages under the Indian
Tucker Act. The judgment of the United States Court of
Appeals for the Federal Circuit is accordingly reversed, and
the case is remanded for further proceedings consistent with
this opinion.

It is so ordered.

Justice Souter, with whom Justice Stevens and
Justice O’Connor join, dissenting.

The issue in this case is whether the Indian Mineral Leas-
ing Act (IMLA) and its regulations imply a specific duty on
the Secretary of the Interior’s part, with a cause of action
for damages in case of breach. The Court and I recognize
that if IMLA indicates that a fiduciary duty was intended, it
need not provide a damages remedy explicitly; once a statu-
tory or regulatory provision is found to create a specific fi-
duciary obligation, the right to damages can be inferred from
general trust principles, and amenability to suit under the
Indian Tucker Act. See United States v. White Mountain
Apache Tribe, ante, at 472–473; United States v. Mitchell,
463 U. S. 206, 226 (1983) (Mitchell II). I part from the ma-
jority because I take the Secretary’s obligation to approve
mineral leases under 25 U. S. C. § 396a as raising a substan-
tial fiduciary obligation to the Navajo Nation (Tribe), which
has pleaded and shown enough to survive the Government’s
motion for summary judgment. I would affirm the judg-
ment of the Federal Circuit.
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IMLA requires the Secretary’s approval for the effective-
ness of any lease negotiated by the Tribe with a third party.
§ 396a; see also 25 CFR § 211.2 (1985). The Court accepts
the Government’s position, see Brief for United States 38,
that the IMLA approval responsibility places no substantive
obligation on the Secretary, save for a minimal duty to with-
hold assent from leases calling for less than the minimum
royalty rate set by IMLA regulations, whatever that may
be. Ante, at 511. Since that rate is merely a general stand-
ard, which may be a bargain rate when applied to extractable
material of high quality, the obligation to demand it may not
amount to much. The legislative history and purposes of
IMLA, however, illuminated by the Secretary’s historical
role in reviewing conveyances of Indian lands, point to a fi-
duciary responsibility to make a more ambitious assessment
of the best interest of the Tribe before signing off.

The protective purpose of the Secretary’s approval power
has appeared in our discussions of other statutes governing
Indian lands over the years. In Tiger v. Western Invest-
ment Co., 221 U. S. 286 (1911), for example, we upheld the
constitutionality of the Act of Apr. 26, 1906, ch. 1876, § 22, 34
Stat. 145, which made alienation of certain allotted lands by
citizen Indians “subject to the approval of the Secretary of
the Interior.” Although allotment and conferral of citizen-
ship had given tribal members greater responsibility for
their own interest, see, e. g., Choteau v. Burnet, 283 U. S. 691,
694 (1931), we nevertheless understood that the requirement
of prior approval was supposed to satisfy the National Gov-
ernment’s trust responsibility to the Indians, Tiger, supra,
at 310–311; accord, Sunderland v. United States, 266 U. S.
226, 233 (1924) (restraints on alienation of Indian property
are enacted “in fulfillment of [Congress’s] duty to protect the
Indians”). Shortly after Tiger, in Anicker v. Gunsburg, 246
U. S. 110 (1918), we held that the Secretary’s authority to
approve leases of allotted lands under the Act of May 27,
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1908, ch. 199, § 2, 35 Stat. 312, was “unquestionably . . . given
to him for the protection of Indians against their own im-
providence and the designs of those who would obtain their
property for inadequate compensation.” 246 U. S., at 119.
The Secretary’s approval power was understood to be a sig-
nificant component of the Government’s general trust re-
sponsibility. See Clinton, Isolated in Their Own Country:
A Defense of Federal Protection of Indian Autonomy and
Self-Government, 33 Stan. L. Rev. 979, 1002–1003 (1981);
Chambers & Price, Regulating Sovereignty: Secretarial Dis-
cretion and the Leasing of Indian Lands, 26 Stan. L. Rev.
1061, 1061–1068 (1974).

Congress’s decision in IMLA to give the Secretary an ap-
proval authority is well understood in terms of this back-
ground, for in the enactment of IMLA, Congress devised a
scheme of divided responsibility reminiscent of the old allot-
ment legislation. While it changed the prior law by trans-
ferring negotiating authority from the Government to the
tribes, it hedged that augmentation of tribal authority in
leaving the Secretary with certain powers of oversight, in-
cluding the authority to approve or reject leases once the
tribes negotiated them. 25 U. S. C. §§ 396a–g. The Secre-
tary’s signature was the final step in a scheme of “uniform
leasing procedures designed to protect the Indians,” Mon-
tana v. Blackfeet Tribe, 471 U. S. 759, 764 (1985), and im-
posed out of a concern that existing laws were not “adequate
to give the Indians the greatest return from their property,”
S. Rep. No. 985, 75th Cong., 1st Sess., 2 (1937); H. R. Rep.
No. 1872, 75th Cong., 3d Sess., 2 (1938). The “basic purpose”
of the Secretary’s powers under IMLA is thus to “maximize
tribal revenues from reservation lands.” Kerr-McGee Corp.
v. Navajo Tribe, 471 U. S. 195, 200 (1985); see Blackfeet
Tribe, supra, at 767, n. 5. Consistent with this aim, the Sec-
retary’s own IMLA regulations (now in effect) provide that
administrative actions, including lease approvals, are to be
taken “[i]n the best interest of the Indian mineral owner.”
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25 CFR § 211.3 (2002); see also § 211.1 (stating that the over-
arching purpose of IMLA regulations is to ensure that Indi-
ans’ mineral resources “will be developed in a manner that
maximizes their best economic interests”).1 Thus, viewed
in light of IMLA’s legislative history and the general trust
relationship between the United States and the Indians, see
Mitchell II, 463 U. S., at 224–225, § 396a supports the exist-
ence of a fiduciary responsibility to review mineral leases for
substance to safeguard the Indians’ interest.2

I do not mean to suggest that devising a specific standard
of responsibility is any simple matter, for we cannot ignore
the tension between IMLA’s two objectives. If we thought
solely in terms of the aim to ensure that negotiated leases
“maximize tribal revenues,” Kerr-McGee, supra, at 200, we
would ignore the object of IMLA to provide greater tribal
responsibility, against which the Secretary’s oversight is act-

1 In addition, the Interior Department at all times relevant to this case
had in place an internal policy providing that mineral leases would be
approved only if “the terms and conditions of the lease are in the best
interest of the Indian landowner.” App. 2, 133–134.

2 The majority seeks to distinguish Mitchell II, saying that the timber
management statutes at issue there gave the Secretary a “comprehensive
managerial role” and stated explicitly that timber sales had to be made in
consideration of “ ‘the needs and best interests of the Indian owner and
his heirs.’ ” Ante, at 507–508. The comprehensiveness of the Secretary’s
role just described is what made Mitchell II an easy case. Mitchell II
did not say, however, that fiduciary duties can only be found where the
Government has “elaborate control.” 463 U. S., at 225. Nor does Mitch-
ell II’s reference to the statute’s explicit “best interests” language fore-
close the use of standard interpretive tools like legislative history to deter-
mine whether a statute establishes a fiduciary duty.

The majority proceeds to discount IMLA’s legislative history, suggesting
that Congress’s concern for Indian revenues was limited to the elimination
of certain constraints peculiar to Indian mineral leases. Ante, at 511–512,
n. 16. But the cited IMLA legislative reports do not indicate that Con-
gress’s aims were restricted to curing these specific deficiencies of prior
law, and they do nothing to detract from the consistent recognition in our
precedents that IMLA’s leasing procedures were designed to protect In-
dian interests in mineral resources.
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ing as a hedge. See Royster, Mineral Development in In-
dian Country: The Evolution of Tribal Control Over Mineral
Resources, 29 Tulsa L. Rev. 541, 558–580 (1994) (noting the
twin aims of IMLA). The more stringent the substantive
obligation of the Secretary, the less the scope of tribal re-
sponsibility. The Court, however, errs in the opposite direc-
tion, giving overriding weight to the interest of tribal auton-
omy to the point of concluding that the Secretary’s approval
obligation cannot be an onerous one, ante, at 508, thus losing
sight of the mixture of congressional objectives. The stand-
ard of responsibility simply cannot give the whole hog to the
one congressional policy or the other.

While this is not the case to essay any ultimate formula-
tion of a balanced standard, even a reticent formulation of
the fiduciary obligation would require the Secretary to with-
hold approval if he had good reason to doubt that the negoti-
ated rate was within the range of reasonable market rates
for the coal in question, or if he had reason to know that the
Tribe had been placed under an unfair disadvantage at the
negotiating table by his very own acts. See Restatement
(Second) of Trusts §§ 170, 173, 174, 176 (1957). And those
modest standards are enough to keep the present suit in
court, for the Tribe has pleaded a breach of trust in each
respect and has submitted evidence to get past summary
judgment on either alternative.

The record discloses serious indications that the 121⁄2 per-
cent royalty rate in the lease amendments was substantially
less than fair market value for the Tribe’s high quality coal.
In the course of deciding that 20 percent would be a reason-
able adjustment under the terms of the lease, the Area
Director of the Board of Indian Affairs (BIA) considered
several independent economic studies, each one of them
recommending rates around 20 percent, and one specifically
rejecting 121⁄2 percent as “inadequate.” App. 6–7 (internal
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quotation marks omitted).3 These conclusions were con-
firmed by the expert from the BIA’s Energy and Mineral
Division, in a supplemental report submitted after Peabody
appealed the Area Director’s decision. That report not only
endorsed the 20 percent rate, but expressly found that the
royalty rate “should be much higher than the 12.5% that the
Federal Government receives for surface-mined coal” be-
cause the Navajo coal is “extremely valuable.” Id., at 22.
No federal study ever recommended a royalty rate under 20
percent, and yet the Secretary approved a rate little more
than half that. Id., at 134. When this case was before the
Federal Circuit, Judge Schall took the sensible position that
the Secretary was obligated to obtain an independent market
study to assess the rate in these circumstances, see 263 F. 3d
1325, 1340 (2001) (opinion concurring in part and dissenting
in part), and the record as it stands shows the Secretary to
be clearly open to the claim of fiduciary breach for approving
the rate on the information he is said to have had. Of course
I recognize that the Secretary’s obligation is to approve
leases, not royalty rates in isolation, but an allegation that
he approved an otherwise unjustified rate apparently well
below market for the particular resource deposit certainly
raises a claim of breach.

3 The United States Bureau of Mines recommended an adjusted royalty
rate of 20 percent, while the BIA’s Division of Energy and Mineral Re-
sources recommended 24.44 percent in a separate report. Several private
studies also endorsed rates in the 20 percent range: one, conducted by the
Council of Energy Resource Tribes, concluded that the rate should be
between 15 and 20 percent, and another, prepared by a private manage-
ment consultant firm at the request of the Navajo, advocated a rate of
between 17.08 and 22.77 percent. The only report with a significantly
lower rate was the report submitted by Peabody, which recommended a
rate of 5.57 to 7.16 percent. This figure was based not on current fair
value but rather on what rate would “restore the benefits that were orig-
inally contemplated when the 1964 lease was signed by both parties.”
App. 16–18.
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What is more, the Tribe has made a powerful showing that
the Secretary knew perfectly well how his own intervention
on behalf of Peabody had derailed the lease adjustment pro-
ceeding that would in all probability have yielded the 20 per-
cent rate. After his ex parte meeting with Peabody’s repre-
sentatives, the Secretary put his name on the memorandum,
drafted by Peabody, directing Deputy Assistant Secretary
Fritz to withhold his decision affirming the 20 percent rate;
directing him to mislead the Tribe by telling it that no deci-
sion on the merits of the adjustment was imminent, when in
fact the affirmance had been prepared for Fritz’s signature;
and directing him to encourage the Tribe to shift its atten-
tion from the Area Director’s appealed award of 20 percent
and return to the negotiating table, where 20 percent was
never even a possibility. App. 117–118. The purpose and
predictable effect of these actions was to induce the Tribe to
take a deep discount in the royalty rate in the face of what
the Tribe feared would otherwise be prolonged revenue loss
and uncertainty. The point of this evidence is not that the
Secretary violated some rule of procedure for administrative
appeals, ante, at 512–513, or some statutory duty regarding
royalty adjustments under the terms of the earlier lease.
What these facts support is the Tribe’s claim that the Secre-
tary defaulted on his fiduciary responsibility to withhold ap-
proval of an inadequate lease accepted by the Tribe while
under a disadvantage the Secretary himself had intention-
ally imposed.4

4 The possibility that the Secretary could have set aside Fritz’s rejection
of Peabody’s appeal does not, despite the Court’s suggestion, ante, at 513–
514, defeat the Tribe’s claim under § 396a. As an initial matter, whatever
formal authority the Secretary may have had, nothing cited by the parties
suggests that the Secretary was considering such action, which would
have painted him plainly as catering to Peabody. Hence the cautious
qualification in the memorandum to Fritz, emphasizing that his interven-
tion was “not intended as a determination of the merits” of the 20 percent
rate adjustment. App. 118. Given that the federal economic surveys
unanimously endorsed 20 percent, it is unclear what basis the Secretary
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All of this is not to say that the Tribe would end up with
a recovery at the end of the day. Disputed facts have not
been tried; the negotiations affected not only the 1964 lease
that was subject to adjustment on demand, but also other
leases apparently not subject to the same option for the
Tribe’s benefit; and the renegotiated terms affected lease
provisions other than royalties (including tax terms). For
all we can say now, the net of all these changes may have
been an overall bargain in the Tribe’s interest, despite the
smaller royalty figure in the lease as approved. But the
only issue here is whether the Tribe’s claims address one or
more specific statutory obligations, as in Mitchell II, at the
level of fiduciary duty whose breach is compensable in dam-
ages. The Tribe has pleaded such duty, the record shows
that the Tribe has a case to try, and I respectfully dissent.

would have had to reject the rate on the merits. More importantly, the
gravamen of the Tribe’s claim is not that it is entitled to the 20 percent
rate adjustment under the lease. Rather, it is that the Secretary’s actions
in deceiving the Tribe about the status of Peabody’s appeal skewed the
subsequent bargaining process, and the resulting royalty rate, in Peabo-
dy’s favor. On that issue, whether the Secretary might have ultimately
favored Peabody’s appeal, while perhaps a subject of relevant evidence, is
not dispositive.
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CLAY v. UNITED STATES

certiorari to the united states court of appeals for
the seventh circuit

No. 01–1500. Argued January 13, 2003—Decided March 4, 2003

Petitioner Clay was convicted of arson and a drug offense in Federal Dis-
trict Court. The Seventh Circuit affirmed his convictions on November
23, 1998, and that court’s mandate issued on December 15, 1998. Clay
did not file a petition for a writ of certiorari. The time in which he
could have done so expired 90 days after entry of the Court of Appeals’
judgment and 69 days after issuance of its mandate. One year and 69
days after the Court of Appeals issued its mandate, and exactly one
year after the time for seeking certiorari expired, Clay filed a motion
for postconviction relief under 28 U. S. C. § 2255. Such motions are sub-
ject to a one-year time limitation that generally runs from “the date on
which the judgment of conviction becomes final.” § 2255, ¶ 6(1). Rely-
ing on Circuit precedent, the District Court stated that when a federal
prisoner does not seek certiorari, his judgment of conviction becomes
final for § 2255 purposes upon issuance of the court of appeals’ mandate.
Because Clay filed his § 2255 motion more than one year after that date,
the court denied it as time barred. The Seventh Circuit affirmed.

Held: For the purpose of starting the clock on § 2255’s one-year limitation
period, a judgment of conviction becomes final when the time expires
for filing a petition for certiorari contesting the appellate court’s affir-
mation of the conviction. Pp. 527–532.

(a) Finality has a long-recognized, clear meaning in the postconviction
relief context: Finality attaches in that setting when this Court affirms
a conviction on the merits on direct review or denies a petition for a
writ of certiorari, or when the time for filing a certiorari petition ex-
pires. See, e. g., Caspari v. Bohlen, 510 U. S. 383, 390. Because the
Court presumes “that Congress expects its statutes to be read in con-
formity with this Court’s precedents,” United States v. Wells, 519 U. S.
482, 495, the Court’s unvarying understanding of finality for collateral
review purposes would ordinarily determine the meaning of “becomes
final” in § 2255. Pp. 527–528.

(b) Supporting the Seventh Circuit’s judgment, the Court’s invited
amicus curiae urges a different determinant, relying on verbal differ-
ences between § 2255 and § 2244(d)(1), which governs petitions for fed-
eral habeas corpus by state prisoners. Where § 2255, ¶ 6(1), refers sim-
ply to “the date on which the judgment of conviction becomes final,”
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§ 2244(d)(1)(A) speaks of “the date on which the judgment became final
by the conclusion of direct review or the expiration of the time for seek-
ing such review.” When “Congress includes particular language in one
section of a statute but omits it in another section of the same Act, it is
generally presumed that Congress acts intentionally and purposely in
the disparate inclusion or exclusion.” Russello v. United States, 464
U. S. 16, 23. Invoking the maxim recited in Russello, amicus asserts
that “becomes final” in § 2255, ¶ 6(1), cannot mean the same thing as
“became final” in § 2244(d)(1)(A); reading the two as synonymous, ami-
cus maintains, would render superfluous the words “by the conclusion
of direct review or the expiration of the time for seeking such review”—
words found only in the latter provision. If § 2255, ¶ 6(1), explicitly in-
corporated the first of § 2244(d)(1)(A)’s finality formulations, one might
indeed question the soundness of interpreting § 2255 implicitly to incor-
porate § 2244(d)(1)(A)’s second trigger as well. As written, however,
§ 2255 leaves “becomes final” undefined. Russello hardly warrants a
decision that would hold the § 2255 petitioner to a tighter time con-
straint than the petitioner governed by § 2244(d)(1)(A). An unqualified
term, Russello indicates, calls for a reading surely no less broad than a
pinpointed one. Moreover, one can readily comprehend why Congress
might have found it appropriate to spell out the meaning of “final” in
§ 2244(d)(1)(A) but not in § 2255. Section 2244(d)(1) governs petitions
by state prisoners. In that context, a bare reference to “became final”
might have suggested that finality assessments should be made by refer-
ence to state-law rules. Those rules may differ from the general fed-
eral rule and vary from State to State. The qualifying words in
§ 2244(d)(1)(A) make it clear that finality is to be determined by refer-
ence to a uniform federal rule. Section 2255, however, governs only
petitions by federal prisoners; within the federal system there is no
comparable risk of varying rules to guard against. Pp. 528–531.

(c) Section 2263—which prescribes a limitation period for certain ha-
beas petitions filed by death-sentenced state prisoners—does not alter
the Court’s reading of § 2255. First, amicus’ reliance on § 2263 encoun-
ters essentially the same problem as does his reliance on § 2244(d)(1)(A):
Section 2255, ¶ 6(1), refers to neither of the two events that § 2263(a)
identifies as possible starting points for the limitation period—“affirm-
ance of the conviction and sentence on direct review” and “the expira-
tion of the time for seeking such review.” Thus, reasoning by negative
implication from § 2263 does not justify the conclusion that § 2255,
¶ 6(1)’s limitation period begins to run at one of those times rather than
the other. Second, § 2263(a) ties the applicable limitation period to “af-
firmance of the conviction and sentence,” while § 2255, ¶ 6(1), ties the
limitation period to the date when “the judgment of conviction becomes
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final.” “The Russello presumption . . . grows weaker with each dif-
ference in the formulation of the provisions under inspection.” Colum-
bus v. Ours Garage & Wrecker Service, Inc., 536 U. S. 424, 435–436.
Pp. 531–532.

30 Fed. Appx. 607, reversed and remanded.

Ginsburg, J., delivered the opinion for a unanimous Court.

Thomas C. Goldstein, by appointment of the Court, 537
U. S. 808, argued the cause for petitioner. With him on the
briefs was Amy Howe.

Matthew D. Roberts argued the cause for the United
States. With him on the briefs were Solicitor General
Olson, Assistant Attorney General Chertoff, and Deputy
Solicitor General Dreeben.

David W. DeBruin, by invitation of the Court, 536 U. S.
974, argued the cause and filed a brief as amicus curiae in
support of the judgment below. With him on the brief was
Elaine J. Goldenberg.

Justice Ginsburg delivered the opinion of the Court.
A motion by a federal prisoner for postconviction relief

under 28 U. S. C. § 2255 is subject to a one-year time limita-
tion that generally runs from “the date on which the judg-
ment of conviction becomes final.” § 2255, ¶ 6(1). This case
concerns the starting date for the one-year limitation. It
presents a narrow but recurring question on which courts of
appeals have divided: When a defendant in a federal prosecu-
tion takes an unsuccessful direct appeal from a judgment of
conviction, but does not next petition for a writ of certiorari
from this Court, does the judgment become “final” for post-
conviction relief purposes (1) when the appellate court issues
its mandate affirming the conviction, or, instead, (2) on the
date, ordinarily 69 days later, when the time for filing a peti-
tion for certiorari expires?

In accord with this Court’s consistent understanding of fi-
nality in the context of collateral review, and the weight of
lower court authority, we reject the issuance of the appellate
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court mandate as the triggering date. For the purpose of
starting the clock on § 2255’s one-year limitation period, we
hold, a judgment of conviction becomes final when the time
expires for filing a petition for certiorari contesting the ap-
pellate court’s affirmation of the conviction.

I

In 1997, petitioner Erick Cornell Clay was convicted of
arson and distribution of cocaine base in the United States
District Court for the Northern District of Indiana. On No-
vember 23, 1998, the Court of Appeals for the Seventh Cir-
cuit affirmed his convictions. That court’s mandate issued
on December 15, 1998. See Fed. Rules App. Proc. 40(a)(1)
and 41(b) (when no petition for rehearing is filed, a court of
appeals’ mandate issues 21 days after entry of judgment).
Clay did not file a petition for a writ of certiorari. The time
in which he could have petitioned for certiorari expired on
February 22, 1999, 90 days after entry of the Court of Ap-
peals’ judgment, see this Court’s Rule 13(1), and 69 days
after the issuance of the appellate court’s mandate.

On February 22, 2000—one year and 69 days after the
Court of Appeals issued its mandate and exactly one year
after the time for seeking certiorari expired—Clay filed a
motion in the District Court, pursuant to 28 U. S. C. § 2255,
to vacate, set aside, or correct his sentence. Congress has
prescribed “[a] 1-year period of limitation” for such motions
“run[ning] from the latest of” four specified dates. § 2255,
¶ 6. Of the four dates, the only one relevant in this case, as
in the generality of cases, is the first: “the date on which the
judgment of conviction becomes final.” § 2255, ¶ 6(1).

Relying on Gendron v. United States, 154 F. 3d 672, 674
(CA7 1998) (per curiam), the District Court stated that
“when a federal prisoner in this circuit does not seek
certiorari . . . , the conviction becomes ‘final’ on the date
the appellate court issues the mandate in the direct appeal.”
App. to Pet. for Cert. 8a. Because Clay filed his § 2255 mo-
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tion more than one year after that date, the court denied the
motion as time barred.

The Seventh Circuit affirmed. That court declined Clay’s
“invitation to reconsider our holding in Gendron,” although
it acknowledged that Gendron’s “construction of section 2255
represents the minority view.” 30 Fed. Appx. 607, 609
(2002). “Bowing to stare decisis,” the court expressed “re-
luctan[ce] to overrule [its own] recently-reaffirmed precedent
without guidance from the Supreme Court.” Ibid.

The Fourth Circuit has agreed with Gendron’s interpreta-
tion of § 2255. See United States v. Torres, 211 F. 3d 836,
838–842 (2000) (when a federal prisoner does not file a peti-
tion for certiorari, his judgment of conviction becomes final
for § 2255 purposes upon issuance of the court of appeals’
mandate). Six Courts of Appeals have parted ways with
the Seventh and Fourth Circuits. These courts hold that,
for federal prisoners like Clay who do not file petitions for
certiorari following affirmance of their convictions, § 2255’s
one-year limitation period begins to run when the defend-
ant’s time for seeking review by this Court expires.1 To se-
cure uniformity in the application of § 2255’s time constraint,
we granted certiorari, 536 U. S. 957 (2002), and now reverse
the Seventh Circuit’s judgment.2

1 See Derman v. United States, 298 F. 3d 34, 39–42 (CA1 2002); Kapral
v. United States, 166 F. 3d 565, 567–577 (CA3 1999); United States v. Gam-
ble, 208 F. 3d 536, 537 (CA5 2000) (per curiam); United States v. Garcia,
210 F. 3d 1058, 1059–1061 (CA9 2000); United States v. Burch, 202 F. 3d
1274, 1275–1279 (CA10 2000); Kaufmann v. United States, 282 F. 3d 1336,
1337–1339 (CA11 2002).

2 Agreeing with the position advanced by the majority of the courts of
appeals that have ruled on the question, the United States joins petitioner
Clay in urging that Clay’s § 2255 motion was timely filed. We therefore
invited David W. DeBruin to brief and argue this case, as amicus curiae,
in support of the Seventh Circuit’s judgment. Mr. DeBruin’s able advo-
cacy permits us to decide the case satisfied that the relevant issues have
been fully aired.
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II

Finality is variously defined; like many legal terms, its
precise meaning depends on context. Typically, a federal
judgment becomes final for appellate review and claim pre-
clusion purposes when the district court disassociates itself
from the case, leaving nothing to be done at the court of first
instance save execution of the judgment. See, e. g., Quack-
enbush v. Allstate Ins. Co., 517 U. S. 706, 712 (1996); Restate-
ment (Second) of Judgments § 13, Comment b (1980). For
other purposes, finality attaches at a different stage. For
example, for certain determinations under the Speedy Trial
Act of 1974, 18 U. S. C. § 3161 et seq., and under a now-
repealed version of Federal Rule of Criminal Procedure 33,
several lower courts have held that finality attends issuance
of the appellate court’s mandate. See Brief for Amicus Cu-
riae by Invitation of the Court 22–28 (hereinafter DeBruin
Brief) (citing cases). For the purpose of seeking review by
this Court, in contrast, “[t]he time to file a petition for a writ
of certiorari runs from the date of entry of the judgment or
order sought to be reviewed, and not from the issuance date
of the mandate (or its equivalent under local practice).”
This Court’s Rule 13(3).

Here, the relevant context is postconviction relief, a con-
text in which finality has a long-recognized, clear meaning:
Finality attaches when this Court affirms a conviction on the
merits on direct review or denies a petition for a writ of
certiorari, or when the time for filing a certiorari petition
expires. See, e. g., Caspari v. Bohlen, 510 U. S. 383, 390
(1994); Griffith v. Kentucky, 479 U. S. 314, 321, n. 6 (1987);
Barefoot v. Estelle, 463 U. S. 880, 887 (1983); United States
v. Johnson, 457 U. S. 537, 542, n. 8 (1982); Linkletter v.
Walker, 381 U. S. 618, 622, n. 5 (1965). Because “we pre-
sume that Congress expects its statutes to be read in con-
formity with this Court’s precedents,” United States v.
Wells, 519 U. S. 482, 495 (1997), our unvarying understanding
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of finality for collateral review purposes would ordinarily de-
termine the meaning of “becomes final” in § 2255.

Amicus urges a different determinant, relying on verbal
differences between § 2255 and a parallel statutory provision,
28 U. S. C. § 2244(d)(1), which governs petitions for federal
habeas corpus by state prisoners. See DeBruin Brief 8–20.
Sections 2255 and 2244(d)(1), as now formulated, were re-
shaped by the Antiterrorism and Effective Death Penalty
Act of 1996. See §§ 101, 105, 110 Stat. 1217, 1220. Prior to
that Act, no statute of limitations governed requests for fed-
eral habeas corpus or § 2255 habeas-like relief. See Vasquez
v. Hillery, 474 U. S. 254, 265 (1986); United States v. Nahodil,
36 F. 3d 323, 328 (CA3 1994). Like § 2255, § 2244(d)(1) estab-
lishes a one-year limitation period, running from the latest of
four specified dates. Three of the four time triggers under
§ 2244(d)(1) closely track corresponding portions of § 2255.
Compare §§ 2244(d)(1)(B)–(D) with § 2255, ¶¶ 6(2)–(4). But
where § 2255, ¶ 6(1), refers simply to “the date on which the
judgment of conviction becomes final,” § 2244(d)(1)(A) speaks
of “the date on which the judgment became final by the con-
clusion of direct review or the expiration of the time for seek-
ing such review.” 3

When “Congress includes particular language in one sec-
tion of a statute but omits it in another section of the same
Act,” we have recognized, “it is generally presumed that
Congress acts intentionally and purposely in the disparate
inclusion or exclusion.” Russello v. United States, 464 U. S.

3 The Courts of Appeals have uniformly interpreted “direct review” in
§ 2244(d)(1)(A) to encompass review of a state conviction by this Court.
See Derman v. United States, 298 F. 3d, at 40–41; Williams v. Artuz, 237
F. 3d 147, 151 (CA2 2001); Kapral v. United States, 166 F. 3d, at 575; Hill
v. Braxton, 277 F. 3d 701, 704 (CA4 2002); Ott v. Johnson, 192 F. 3d 510, 513
(CA5 1999); Bronaugh v. Ohio, 235 F. 3d 280, 283 (CA6 2000); Anderson v.
Litscher, 281 F. 3d 672, 674–675 (CA7 2002); Smith v. Bowersox, 159 F. 3d
345, 347–348 (CA8 1998); Bowen v. Roe, 188 F. 3d 1157, 1159 (CA9 1999);
Locke v. Saffle, 237 F. 3d 1269, 1273 (CA10 2001); Bond v. Moore, 309 F. 3d
770, 774 (CA11 2002).
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16, 23 (1983) (quoting United States v. Wong Kim Bo, 472
F. 2d 720, 722 (CA5 1972)). Invoking the maxim recited in
Russello, amicus asserts that “becomes final” in § 2255,
¶ 6(1), cannot mean the same thing as “became final” in
§ 2244(d)(1)(A); reading the two as synonymous, amicus
maintains, would render superfluous the words “by the con-
clusion of direct review or the expiration of the time for seek-
ing such review”—words found only in the latter provision.
DeBruin Brief 8–20. We can give effect to the discrete
wording of the two prescriptions, amicus urges, if we adopt
the following rule: When a convicted defendant does not seek
certiorari on direct review, § 2255’s limitation period starts
to run on the date the court of appeals issues its mandate.
Id., at 36.4

Amicus would have a stronger argument if § 2255, ¶ 6(1),
explicitly incorporated the first of § 2244(d)(1)(A)’s finality
formulations but not the second, so that the § 2255 text read
“becomes final by the conclusion of direct review.” Had
§ 2255 explicitly provided for the first of the two finality trig-
gers set forth in § 2244(d)(1)(A), one might indeed question
the soundness of interpreting § 2255 implicitly to incorporate
§ 2244(d)(1)(A)’s second trigger as well. As written, how-
ever, § 2255 does not qualify “becomes final” at all. Using
neither of the disjunctive phrases that follow the words “be-
came final” in § 2244(d)(1)(A), § 2255 simply leaves “becomes
final” undefined.

Russello, we think it plain, hardly warrants the decision
amicus urges, one that would hold the § 2255 petitioner to

4 Although recognizing that “the question is not presented in this case,”
Tr. of Oral Arg. 27, amicus suggests that § 2255’s limitation period starts
to run upon issuance of the court of appeals’ mandate even in cases in
which the defendant does petition for certiorari. Id., at 27–28, 36–38, 41–
42. As amicus also recognizes, however, id., at 41, courts of appeals
“have uniformly concluded that, if a prisoner petitions for certiorari, the
contested conviction becomes final when the Supreme Court either denies
the writ or issues a decision on the merits,” United States v. Hicks, 283
F. 3d 380, 387 (CADC 2002).
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a tighter time constraint than the petitioner governed by
§ 2244(d)(1)(A). Russello concerned the meaning of a provi-
sion in the Racketeer Influenced and Corrupt Organizations
Act (RICO), 18 U. S. C. § 1961 et seq., that directed forfeiture
to the United States of “any interest [a convicted defendant]
has acquired . . . in violation of [the Act].” § 1963(a)(1). The
petitioner in Russello urged a narrow construction of the
unqualified words “any interest . . . acquired.” Rejecting
that argument, we observed that a succeeding subsec-
tion, § 1963(a)(2), reached “any interest in . . . any enterprise”
the defendant conducted in violation of RICO’s proscrip-
tions. (Internal quotation marks omitted.) At that point,
we referred to the maxim invoked by amicus. See supra,
at 528. The qualifying words “in . . . any enterprise” nar-
rowed § 1963(a)(2), but in no way affected § 1963(a)(1). The
comparison of the two subsections, we said, “fortified” the
broad construction we approved for the unmodified words
“any interest . . . acquired.” Russello, 464 U. S., at 22–23
(internal quotation marks omitted); see id., at 23 (“Had Con-
gress intended to restrict § 1963(a)(1) to an interest in an
enterprise, it presumably would have done so expressly as it
did in the immediately following subsection (a)(2).”).

Far from supporting the Seventh Circuit’s constricted
reading of § 2255, ¶ 6(1), Russello’s reasoning tends in Clay’s
favor. An unqualified term—here “becomes final”—Rus-
sello indicates, calls for a reading surely no less broad than a
pinpointed one—here, § 2244(d)(1)(A)’s specification “became
final by the conclusion of direct review or the expiration of
the time for seeking such review.”

Moreover, as Clay and the Government urge, see Brief for
Petitioner 22; Reply Brief for United States 7–8, one can
readily comprehend why Congress might have found it ap-
propriate to spell out the meaning of “final” in § 2244(d)(1)(A)
but not in § 2255. Section 2244(d)(1) governs petitions by
state prisoners. In that context, a bare reference to “be-
came final” might have suggested that finality assessments
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should be made by reference to state-law rules that may dif-
fer from the general federal rule and vary from State to
State. Cf. Artuz v. Bennett, 531 U. S. 4, 8 (2000) (an applica-
tion for state postconviction relief is “properly filed” for pur-
poses of 28 U. S. C. § 2244(d)(2) “when its delivery and accept-
ance are in compliance with the applicable [state] laws and
rules governing filings”). The words “by the conclusion
of direct review or the expiration of the time for seeking
such review” make it clear that finality for the purpose of
§ 2244(d)(1)(A) is to be determined by reference to a uniform
federal rule. Section 2255, however, governs only petitions
by federal prisoners; within the federal system there is no
comparable risk of varying rules to guard against.

Amicus also submits that 28 U. S. C. § 2263 “reinforces”
the Seventh Circuit’s understanding of § 2255. DeBruin
Brief 20; accord, Torres, 211 F. 3d, at 840. Chapter 154 of
Title 28 governs certain habeas petitions filed by death-
sentenced state prisoners. Section 2263(a) prescribes a
180-day limitation period for such petitions running from
“final State court affirmance of the conviction and sentence
on direct review or the expiration of the time for seeking
such review.” That period is tolled, however, “from the date
that a petition for certiorari is filed in the Supreme Court
until the date of final disposition of the petition if a State
prisoner files the petition to secure review by the Supreme
Court of the affirmance of a capital sentence on direct review
by the court of last resort of the State or other final State
court decision on direct review.” § 2263(b)(1).

We do not find in § 2263 cause to alter our reading of § 2255.
First, amicus’ reliance on § 2263 encounters essentially the
same problem as does his reliance on § 2244(d)(1)(A): Section
2255, ¶ 6(1), refers to neither of the two events that § 2263(a)
identifies as possible starting points for the limitation pe-
riod—“affirmance of the conviction and sentence on direct
review” and “the expiration of the time for seeking such re-
view.” Thus, reasoning by negative implication from § 2263
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does not justify the conclusion that § 2255, ¶ 6(1)’s limitation
period begins to run at one of those times rather than the
other. Cf. supra, at 529–531. Second, § 2263(a) ties the ap-
plicable limitation period to “affirmance of the conviction and
sentence,” while § 2255, ¶ 6(1), ties the limitation period to
the date when “the judgment of conviction becomes final.”
See Torres, 211 F. 3d, at 845 (Hamilton, J., dissenting). “The
Russello presumption—that the presence of a phrase in one
provision and its absence in another reveals Congress’ de-
sign—grows weaker with each difference in the formulation
of the provisions under inspection.” Columbus v. Ours Ga-
rage & Wrecker Service, Inc., 536 U. S. 424, 435–436 (2002).

* * *

We hold that, for federal criminal defendants who do not
file a petition for certiorari with this Court on direct review,
§ 2255’s one-year limitation period starts to run when the
time for seeking such review expires. Under this rule,
Clay’s § 2255 petition was timely filed. The judgment of the
United States Court of Appeals for the Seventh Circuit is
therefore reversed, and the case is remanded for further pro-
ceedings consistent with this opinion.

It is so ordered.
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ORDERS FOR OCTOBER 7, 2002, THROUGH
MARCH 3, 2003

October 7, 2002
Appeals Dismissed

No. 01–1713. Republican Caucus of Pennsylvania House
of Representatives v. Vieth et al. Appeal from D. C. M. D.
Pa. dismissed for want of jurisdiction. Reported below: 188
F. Supp. 2d 532.

No. 01–1817. Jubelirer, Lieutenant Governor of Penn-
sylvania, et al. v. Vieth et al.;

No. 01–1823. Schweiker, Governor of Pennsylvania, et
al. v. Vieth et al.;

No. 01–1873. Vieth et al. v. Jubelirer, Lieutenant Gov-
ernor of Pennsylvania, et al.; and

No. 02–135. Jubelirer, Lieutenant Governor of Penn-
sylvania, et al. v. Vieth et al. Appeals from D. C. M. D. Pa.
dismissed as moot. Reported below: Nos. 01–1817 and 01–1823,
195 F. Supp. 2d 672; Nos. 01–1873 and 02–135, 188 F. Supp. 2d 532.

Certiorari Granted—Vacated and Remanded

No. 01–1340. Hohn v. United States. C. A. 8th Cir. Cer-
tiorari granted, judgment vacated, and case remanded for further
consideration in light of the position asserted by the Solicitor
General in his brief for the United States filed June 12, 2002.
Reported below: 262 F. 3d 811.

No. 01–1693. Willingham v. Loughnan et al. C. A. 11th
Cir. Certiorari granted, judgment vacated, and case remanded
for further consideration in light of Hope v. Pelzer, 536 U. S. 730
(2002). Reported below: 261 F. 3d 1178.

No. 01–1731. Rapier v. United States. C. A. 5th Cir. Cer-
tiorari granted, judgment vacated, and case remanded for further
consideration in light of Ashcroft v. Free Speech Coalition, 535
U. S. 234 (2002). Reported below: 31 Fed. Appx. 836.

801
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No. 01–1787. Simple Technology, Inc. v. Dense-Pac Micro-
systems, Inc. C. A. Fed. Cir. Certiorari granted, judgment
vacated, and case remanded for further consideration in light of
Festo Corp. v. Shoketsu Kinzoku Kogyo Kabushiki Co., 535 U. S.
722 (2002). Reported below: 31 Fed. Appx. 636.

No. 01–1827. Face, Virginia Commissioner of Financial
Institutions, et al. v. National Home Equity Mortgage
Assn. C. A. 4th Cir. Certiorari granted, judgment vacated, and
case remanded for further consideration in light of Gonzaga Univ.
v. Doe, 536 U. S. 273 (2002). Reported below: 283 F. 3d 220.

No. 01–9286. Varner v. Illinois. Sup. Ct. Ill. Motion of
petitioner for leave to proceed in forma pauperis granted. Cer-
tiorari granted, judgment vacated, and case remanded for further
consideration in light of Kansas v. Crane, 534 U. S. 407 (2002).
Reported below: 198 Ill. 2d 78, 759 N. E. 2d 560.

No. 01–10469. Slanina v. United States. C. A. 5th Cir.
Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Ashcroft v. Free
Speech Coalition, 535 U. S. 234 (2002). Reported below: 283
F. 3d 670.

No. 02–90. Talbert Fuel Systems Patents Co. v. Unocal
Corp. et al. C. A. Fed. Cir. Certiorari granted, judgment va-
cated, and case remanded for further consideration in light of
Festo Corp. v. Shoketsu Kinzoku Kogyo Kabushiki Co., 535 U. S.
722 (2002). Reported below: 275 F. 3d 1371.

No. 02–5014. Hall v. Texas. Ct. Crim. App. Tex. Motion
of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Atkins v. Virginia, 536 U. S. 304
(2002). Reported below: 67 S. W. 3d 870.

No. 02–5164. Tennard v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Motion of petitioner for leave to proceed in forma
pauperis granted. Certiorari granted, judgment vacated, and
case remanded for further consideration in light of Atkins v. Vir-
ginia, 536 U. S. 304 (2002). Reported below: 284 F. 3d 591.
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October 7, 2002537 U. S.

Certiorari Dismissed

No. 01–10793. Bagley v. Board of Directors, Farmers Na-
tional Bank, et al. C. A. 5th Cir. Motion of petitioner for
leave to proceed in forma pauperis denied, and certiorari dis-
missed. See this Court’s Rule 39.8. Reported below: 31 Fed.
Appx. 152.

No. 02–5104. Taylor v. Rockford Police Department et
al. C. A. 7th Cir. Motion of petitioner for leave to proceed
in forma pauperis denied, and certiorari dismissed. See this
Court’s Rule 39.8. As petitioner has repeatedly abused this
Court’s process, the Clerk is directed not to accept any further
petitions in noncriminal matters from petitioner unless the dock-
eting fee required by Rule 38(a) is paid and the petition is sub-
mitted in compliance with Rule 33.1. See Martin v. District of
Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam).
Justice Stevens dissents. See id., at 4, and cases cited therein.

No. 02–5204. McDonald v. Summers, Attorney General
of Tennessee, et al. C. A. 6th Cir. Motion of petitioner for
leave to proceed in forma pauperis denied, and certiorari dis-
missed. See this Court’s Rule 39.8. As petitioner has repeat-
edly abused this Court’s process, the Clerk is directed not to
accept any further petitions in noncriminal matters from peti-
tioner unless the docketing fee required by Rule 38(a) is paid and
the petition is submitted in compliance with Rule 33.1. See Mar-
tin v. District of Columbia Court of Appeals, 506 U. S. 1 (1992)
(per curiam). Justice Stevens dissents. See id., at 4, and
cases cited therein. Reported below: 28 Fed. Appx. 497.

Miscellaneous Orders

No. 02A146. Dopp et al. v. United States. Application for
injunction pending appeal to the United States Court of Appeals
for the Tenth Circuit, addressed to Justice Scalia and referred
to the Court, denied.

No. 02A289. Forrester v. New Jersey Democratic Party,
Inc., et al. Sup. Ct. N. J. Application for stay, presented to
Justice Souter, and by him referred to the Court, denied.

No. D–2300. In re Disbarment of Bobrow. Disbarment
entered. [For earlier order herein, see 535 U. S. 1032.]
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No. D–2301. In re Disbarment of Leo. Disbarment en-
tered. [For earlier order herein, see 535 U. S. 1032.]

No. D–2306. In re Disbarment of Schaefer. Motion for
reconsideration of order of disbarment [536 U. S. 954] denied.

No. D–2311. In re Disbarment of Richards. Disbarment
entered. [For earlier order herein, see 535 U. S. 1093.]

No. D–2314. In re Disbarment of Chance. Disbarment
entered. [For earlier order herein, see 535 U. S. 1093.]

No. D–2315. In re Disbarment of Reeks. Disbarment en-
tered. [For earlier order herein, see 536 U. S. 901.]

No. D–2316. In re Disbarment of Marshall. Disbarment
entered. [For earlier order herein, see 536 U. S. 901.]

No. D–2317. In re Disbarment of Richey. Disbarment
entered. [For earlier order herein, see 536 U. S. 901.]

No. D–2318. In re Disbarment of Hughes. Disbarment
entered. [For earlier order herein, see 536 U. S. 902.]

No. D–2319. In re Disbarment of Bagwell. Disbarment
entered. [For earlier order herein, see 536 U. S. 902.]

No. D–2320. In re Disbarment of Belsky. Disbarment
entered. [For earlier order herein, see 536 U. S. 902.]

No. D–2321. In re Disbarment of Caron. Disbarment en-
tered. [For earlier order herein, see 536 U. S. 902.]

No. D–2322. In re Disbarment of Cassidy. Disbarment
entered. [For earlier order herein, see 536 U. S. 902.]

No. D–2323. In re Disbarment of Spitzer. Disbarment
entered. [For earlier order herein, see 536 U. S. 902.]

No. D–2324. In re Disbarment of Westby. Disbarment
entered. [For earlier order herein, see 536 U. S. 937.]

No. D–2325. In re Disbarment of Hovell. Disbarment
entered. [For earlier order herein, see 536 U. S. 937.]

No. D–2326. In re Disbarment of Benjamin. Disbarment
entered. [For earlier order herein, see 536 U. S. 937.]



537ORD Unit: $PT1 [05-04-04 10:07:27] PGT: ORD1BV (Bound Volume)

805ORDERS

October 7, 2002537 U. S.

No. D–2327. In re Disbarment of Reynolds. Disbarment
entered. [For earlier order herein, see 536 U. S. 937.]

No. D–2328. In re Disbarment of Brandes. Disbarment
entered. [For earlier order herein, see 536 U. S. 937.]

No. D–2329. In re Disbarment of Leonardo. Disbarment
entered. [For earlier order herein, see 536 U. S. 937.]

No. D–2330. In re Disbarment of Zogby. Disbarment en-
tered. [For earlier order herein, see 536 U. S. 937.]

No. 01M77. Spendlove v. Carey;
No. 01M79. Wynn v. United States;
No. 01M80. Schipke v. Surgitek, Inc., et al.;
No. 02M1. Harvey v. Cockrell, Director, Texas Depart-

ment of Criminal Justice, Institutional Division;
No. 02M2. Abrams v. United States;
No. 02M4. Mobley v. Superior Court of California et

al.;
No. 02M5. Pendleton v. Morrison;
No. 02M6. White v. Maloney, Commissioner, Massachu-

setts Department of Correction;
No. 02M7. Torres v. Lampert, Superintendent, Snake

River Correctional Institution;
No. 02M8. Washington v. Valspar Industrial Coatings

Group;
No. 02M10. Tolliver v. Greiner, Superintendent, Green

Haven Correctional Facility;
No. 02M11. Reynolds et ux. v. AmSouth Bank;
No. 02M12. Metcalf v. Felec Services et al.;
No. 02M14. Sorkpor v. Computer Sciences Corp.;
No. 02M15. Parker v. United States;
No. 02M17. Catalano v. Commissioner of Internal

Revenue;
No. 02M18. Pannell v. Angelone, Director, Virginia De-

partment of Corrections;
No. 02M19. Bullins v. Booker, Superintendent, Missis-

sippi State Penitentiary, et al.;
No. 02M20. Redus v. United States Postal Service; and
No. 02M21. Simmons v. Stubblefield, Superintendent,

Missouri Eastern Correctional Center. Motions to direct
the Clerk to file petitions for writs of certiorari out of time denied.
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No. 01M74. Oregon Steel Mills, Inc. v. International
Brotherhood of Electrical Workers, Local No. 48, et al.
Motion to direct the Clerk to file petition for writ of certiorari,
nunc pro tunc, to September 14, 2001, denied.

No. 02M3. Francis v. Florida. Motion for leave to proceed
in forma pauperis without an affidavit of indigency executed by
petitioner granted.

No. 02M9. In re Woodruff. Motion to direct the Clerk to
file petition for writ of habeas corpus not in compliance with the
Rules of this Court denied.

No. 02M13. Pignatiello v. United States. Motion of peti-
tioner for leave to file petition for writ of certiorari under seal
denied without prejudice to filing a renewed motion together with
a redacted petition for writ of certiorari within 30 days.

No. 02M16. Sealed Appellant 1 v. Sealed Appellants
1–48. Motion for leave to file petition for writ of certiorari under
seal denied.

No. 65, Orig. Texas v. New Mexico. Motion of the River
Master for fees and reimbursement of expenses granted, and the
River Master is awarded a total of $5,820.53 for the period Janu-
ary 1 through June 30, 2002, to be paid equally by the parties.
[For earlier order herein, see, e. g., 534 U. S. 971.]

No. 126, Orig. Kansas v. Nebraska et al. Motion of the
Special Master for fees and disbursements granted, and the Spe-
cial Master is awarded a total of $39,666.96 for the period Novem-
ber 1, 2001, through June 30, 2002, to be paid equally by the
parties. [For earlier order herein, see, e. g., 534 U. S. 1038.]

No. 132, Orig. Alabama et al. v. North Carolina. The
Solicitor General is invited to file a brief in this case expressing
the views of the United States.

No. 02–117. Minnesota v. Martin, Guardian ad litem for
Hoff. Sup. Ct. Minn. The Solicitor General is invited to file a
brief in this case expressing the views of the United States.

No. 98–942. Fiore v. White, Warden, et al., 531 U. S. 225.
Motion of respondents for modification of assessment of costs
granted.
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No. 00–511. Verizon Communications Inc. et al. v. Fed-
eral Communications Commission et al.;

No. 00–555. WorldCom, Inc., et al. v. Verizon Communica-
tions Inc. et al.;

No. 00–587. Federal Communications Commission et al.
v. Iowa Utilities Board et al.;

No. 00–590. AT&T Corp. v. Iowa Utilities Board et al.;
and

No. 00–602. General Communications, Inc. v. Iowa Utili-
ties Board et al., 535 U. S. 467. Motion of the Solicitor General
to retax costs granted. Justice O’Connor took no part in the
consideration or decision of this motion.

No. 01–400. Bell, Warden v. Cone, 535 U. S. 685. Motion
of respondent to compensate appointed counsel at revised statu-
tory rate and to abolish Court imposed cap on attorney’s fees in
light of Attorney Compensation Statute amendments denied.

No. 01–729. Smith et al. v. Doe et al. C. A. 9th Cir. [Cer-
tiorari granted sub nom. Otte v. Doe, 534 U. S. 1126.] Motion of
Public Defender of New Jersey, as amicus curiae, for leave to
lodge documents under seal with redacted copies for the public
record denied. Motion of Citizens for Penal Reform, Inc., et al.
for leave to file a brief as amici curiae granted.

No. 01–963. Norfolk & Western Railway Co. v. Ayers
et al. Cir. Ct. Kanawha County, W. Va. [Certiorari granted,
535 U. S. 969.] Motion of the Solicitor General for leave to partic-
ipate in oral argument as amicus curiae and for divided argument
granted. Motion of the Solicitor General to permit David B.
Salmons to present oral argument pro hac vice granted.

No. 01–7574. Sattazahn v. Pennsylvania. Sup. Ct. Pa.
[Certiorari granted, 535 U. S. 926.] Motion of the Solicitor Gen-
eral for leave to participate in oral argument as amicus curiae
and for divided argument granted. Motion of the Solicitor Gen-
eral to permit Sri Srinivasan to present oral argument pro hac
vice granted.

No. 01–1015. Moseley et al., dba Victor’s Little Secret
v. V Secret Catalogue, Inc., et al. C. A. 6th Cir. [Certio-
rari granted, 535 U. S. 985.] Motion of the Solicitor General for
leave to participate in oral argument as amicus curiae and for
divided argument granted.
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No. 01–1118. Scheidler et al. v. National Organization
for Women, Inc., et al.; and

No. 01–1119. Operation Rescue v. National Organization
for Women, Inc., et al. C. A. 7th Cir. [Certiorari granted,
535 U. S. 1016.] Motion of the Solicitor General for leave to par-
ticipate in oral argument as amicus curiae and for divided argu-
ment granted.

No. 01–1420. Washington State Department of Social
and Health Services et al. v. Guardianship Estate of
Keffeler et al. Sup. Ct. Wash. [Certiorari granted, 535
U. S. 1094.] Motion of the Solicitor General for leave to partici-
pate in oral argument as amicus curiae and for divided argu-
ment granted.

No. 01–1107. Virginia v. Black et al. Sup. Ct. Va. [Cer-
tiorari granted, 535 U. S. 1094.] Motion of respondents Barry E.
Black, Richard J. Elliott, and Jonathan O’Mara for divided argu-
ment denied. Motion of the Solicitor General for leave to partici-
pate in oral argument as amicus curiae and for divided argu-
ment granted.

No. 01–1229. Pierce County, Washington v. Guillen,
Legal Guardian of Guillen et al., Minors, et al. Sup.
Ct. Wash. [Certiorari granted, 535 U. S. 1033.] Motion of the
Solicitor General for divided argument granted.

No. 01–1368. Nevada Department of Human Resources
et al. v. Hibbs et al. C. A. 9th Cir. [Certiorari granted, 536
U. S. 938.] Motion of Coalition for Local Sovereignty for leave
to file a brief as amicus curiae granted.

No. 01–1375. United States v. Navajo Nation. C. A. Fed.
Cir. [Certiorari granted, 535 U. S. 1111.] Motion of Peabody
Coal Co. et al. for leave to file a brief as amici curiae granted.
Motion of respondent Navajo Nation to strike amicus curiae Pea-
body Coal Co.’s lodging granted.

No. 01–1500. Clay v. United States. C. A. 7th Cir. [Cer-
tiorari granted, 536 U. S. 957 and 981.] Motion of petitioner for
leave to proceed further herein in forma pauperis granted. Mo-
tion for appointment of counsel granted, and it is ordered that
Thomas C. Goldstein, Esq., of Washington, D. C., be appointed to
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serve as counsel for petitioner in this case. Motion of the Solici-
tor General to dispense with printing the joint appendix granted.

No. 01–1710. Empire Blue Cross and Blue Shield v.
Byrnes et al.; and Empire Blue Cross and Blue Shield v.
Alicea et al. C. A. 2d Cir. Motion of American Association
of Health Plans, Inc., et al. for leave to file a brief as amici curiae
granted. The Solicitor General is invited to file a brief in this
case expressing the views of the United States.

No. 01–6978. Ewing v. California. Ct. App. Cal., 2d App.
Dist. [Certiorari granted, 535 U. S. 969.] Motion of the Solicitor
General for leave to participate in oral argument as amicus cu-
riae and for divided argument granted. Motion of petitioner to
strike respondent’s lodging of lower court material denied.

No. 01–7785. Lawson v. Mississippi et al. Ct. App. Miss.
Motion of petitioner for reconsideration of order denying leave to
proceed in forma pauperis [535 U. S. 953] denied.

No. 01–8793. Gibbs v. Barnhart, Commissioner of Social
Security. C. A. 10th Cir. Motion of petitioner for reconsidera-
tion of order denying leave to proceed in forma pauperis [535
U. S. 1015] denied.

No. 01–9451. Mulazim v. Michigan Department of Cor-
rections et al. C. A. 6th Cir. Motion of petitioner for recon-
sideration of order denying leave to proceed in forma pauperis
[535 U. S. 1110] denied.

No. 01–9828. Gladstone v. Merrill Lynch, Pierce, Fen-
ner & Smith Inc. et al. C. A. 11th Cir. Motion of petitioner
for reconsideration of order denying leave to proceed in forma
pauperis [536 U. S. 936] denied.

No. 01–10179. In re Hollingsworth. Motion of petitioner
for reconsideration of order denying leave to proceed in forma
pauperis [536 U. S. 903] denied.

No. 01–9094. Abdur’Rahman v. Bell, Warden. C. A. 6th
Cir. [Certiorari granted, 535 U. S. 1016.] Motion for appoint-
ment of counsel granted, and it is ordered that Thomas C. Gold-
stein, Esq., of Washington, D. C., be appointed to serve as counsel
for petitioner in this case.
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No. 01–10279. Kosth v. United States. C. A. 7th Cir.;
No. 01–10303. Mozley v. Commissioner of Internal Reve-

nue. C. A. 4th Cir.;
No. 01–10595. Hopper v. MacMahon. Sup. Ct. Va.;
No. 01–11015. Evans v. City of Kingsville, Texas. C. A.

5th Cir.;
No. 01–11029. Gobbi v. Bank of New York et al. C. A.

4th Cir.;
No. 02–5218. Sturdza v. United Arab Emirates et al.

C. A. D. C. Cir.;
No. 02–5228. Newsome v. Equal Employment Opportu-

nity Commission et al. C. A. 5th Cir.;
No. 02–5307. In re Patterson-Beggs;
No. 02–5888. Bunch v. White, Secretary of the Army.

C. A. 4th Cir.;
No. 02–5960. Syme v. United States. C. A. 3d Cir.;
No. 02–6122. Richards v. United States. C. A. 9th Cir.;

and
No. 02–6207. In re Patterson-Beggs. Motions of petition-

ers for leave to proceed in forma pauperis denied. Petitioners
are allowed until October 28, 2002, within which to pay the dock-
eting fees required by Rule 38(a) and to submit petitions in com-
pliance with Rule 33.1 of the Rules of this Court.

No. 02–1. Phillips, Chief Justice, Supreme Court of
Texas, et al. v. Washington Legal Foundation et al. C. A.
5th Cir. Motion of petitioners to expedite consideration of peti-
tion for writ of certiorari denied.

No. 01–1847. In re Rettig. C. A. 6th Cir. Petition for writ
of common-law certiorari denied.

No. 01–10683. In re Hayes;
No. 01–10729. In re Dunnigan;
No. 01–10903. In re Bingham;
No. 01–10967. In re Rimmer-Bey;
No. 01–10973. In re Carter;
No. 01–11002. In re Herrold;
No. 02–222. In re Rivera;
No. 02–5061. In re Mule;
No. 02–5096. In re Williams;
No. 02–5220. In re Carter;
No. 02–5405. In re Thomas;
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No. 02–5412. In re Wojnicz;
No. 02–5419. In re Humphrey;
No. 02–5473. In re Upsher;
No. 02–5518. In re Johnson;
No. 02–5559. In re Nathan;
No. 02–5563. In re Lewis;
No. 02–5632. In re Powell;
No. 02–5749. In re Bowell;
No. 02–5750. In re Buchanan;
No. 02–5829. In re Baldwin;
No. 02–5895. In re Fernando Latorre; and
No. 02–6043. In re Khalil. Petitions for writs of habeas

corpus denied.

No. 02–5392. In re Seufert. Petition for writ of habeas cor-
pus denied. Justice Breyer took no part in the consideration
or decision of this petition.

No. 02–5549. In re Pellegrino. Motion of petitioner for
leave to proceed in forma pauperis denied, and petition for writ
of habeas corpus dismissed. See this Court’s Rule 39.8.

No. 01–10417. In re N’Jai;
No. 01–10561. In re Lewis;
No. 01–10671. In re Huffine;
No. 01–10830. In re Singh;
No. 01–10876. In re Harris;
No. 01–10884. In re Tapia;
No. 01–10966. In re Deadmon;
No. 02–5097. In re Williams;
No. 02–5619. In re Gregory;
No. 02–5688. In re Gruber;
No. 02–5844. In re Cole; and
No. 02–6079. In re Johnson. Petitions for writs of manda-

mus denied.

No. 01–10367. In re Mason;
No. 02–104. In re Perry;
No. 02–5222. In re Doose; and
No. 02–6091. In re Warren. Petitions for writs of manda-

mus and/or prohibition denied.

No. 02–5052. In re Gunnell. Petition for writ of prohibi-
tion denied.
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Certiorari Denied. (See also No. 01–1847, supra.)

No. 00–1553. Van Poyck v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 01–1328. Republican National Committee v. Pritt;
and

No. 01–1331. National Republican Senatorial Commit-
tee et al. v. Pritt. Sup. Ct. App. W. Va. Certiorari denied.
Reported below: 210 W. Va. 446, 557 S. E. 2d 853.

No. 01–1374. Morrell, Individually and as Next Friend
for Morrell, an Infant v. Mock et al. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 270 F. 3d 1090.

No. 01–1469. Heartland By-Products, Inc. v. United
States et al. C. A. Fed. Cir. Certiorari denied. Reported
below: 264 F. 3d 1126.

No. 01–1490. Westmoreland Coal Co. v. Ramsey et al.
C. A. 4th Cir. Certiorari denied. Reported below: 28 Fed.
Appx. 173.

No. 01–1495. Jordan Hospital, Inc. v. Thompson, Secre-
tary of Health and Human Services, et al. C. A. 1st Cir.
Certiorari denied. Reported below: 276 F. 3d 72.

No. 01–1501. Davis, Governor of California, et al. v.
Armstrong et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 275 F. 3d 849.

No. 01–1502. Elias v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 269 F. 3d 1003.

No. 01–1503. Court of Common Pleas of Ohio, Cuyahoga
County, Domestic Relations Division v. Popovich et al.; and

No. 01–1517. Popovich v. Court of Common Pleas of Ohio,
Cuyahoga County, Domestic Relations Division. C. A. 6th
Cir. Certiorari denied. Reported below: 276 F. 3d 808.

No. 01–1506. Rippy, by Next Friends, Rippy et ux. v. Hat-
taway, Commissioner, Tennessee Department of Chil-
dren’s Services, et al. C. A. 6th Cir. Certiorari denied.
Reported below: 270 F. 3d 416.

No. 01–1519. Adams et al. v. Bush, President of the
United States, et al. C. A. D. C. Cir. Certiorari denied.
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No. 01–1534. Kornwolf v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 276 F. 3d 1014.

No. 01–1536. Boswell v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 29 Fed. Appx. 572.

No. 01–1545. Puerto Rico et al. v. Arecibo Community
Health Care, Inc., et al. C. A. 1st Cir. Certiorari denied.
Reported below: 270 F. 3d 17.

No. 01–1548. Shelby County School District et al. v.
Cockrel. C. A. 6th Cir. Certiorari denied. Reported below:
270 F. 3d 1036.

No. 01–1567. Hill v. Fort Bend Independent School Dis-
trict. C. A. 5th Cir. Certiorari denied. Reported below: 275
F. 3d 42.

No. 01–1569. International Longshoreman’s Assn.,
Local 1922 v. National Labor Relations Board et al. C. A.
11th Cir. Certiorari denied. Reported below: 31 Fed. Appx. 930.

No. 01–1573. Oakley v. Wisconsin. Sup. Ct. Wis. Certio-
rari denied. Reported below: 245 Wis. 2d 447, 629 N. W. 2d 200,
and 248 Wis. 2d 654, 635 N. W. 2d 760.

No. 01–1584. NationsBank of Texas, N. A. v. United
States. C. A. Fed. Cir. Certiorari denied. Reported below:
269 F. 3d 1332.

No. 01–1585. Moussazadeh v. Texas. Ct. Crim. App. Tex.
Certiorari denied. Reported below: 64 S. W. 3d 404.

No. 01–1618. Abbell et al. v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 271 F. 3d 1286.

No. 01–1622. National Coalition to Save Our Mall et al.
v. Norton, Secretary of the Interior, et al. C. A. D. C.
Cir. Certiorari denied. Reported below: 269 F. 3d 1092.

No. 01–1624. City of Middletown et al. v. Regional Eco-
nomic Community Action Program, Inc., et al. C. A. 2d Cir.
Certiorari denied. Reported below: 294 F. 3d 35.

No. 01–1626. Rafidain Bank v. First City, Texas-Houston,
N. A. C. A. 2d Cir. Certiorari denied. Reported below: 281
F. 3d 48.
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No. 01–1627. Jewell v. Cox Enterprises, Inc., et al. Ct.
App. Ga. Certiorari denied. Reported below: 251 Ga. App. 808,
555 S. E. 2d 175.

No. 01–1634. Stein v. Robison et al. Ct. App. Wash. Cer-
tiorari denied. Reported below: 107 Wash. App. 1022.

No. 01–1635. Greenless v. Almond, Governor of Rhode
Island, et al. C. A. 1st Cir. Certiorari denied. Reported
below: 277 F. 3d 601.

No. 01–1636. GeoSouthern Energy Corp. et al. v. Chesa-
peake Operating Inc. C. A. 5th Cir. Certiorari denied. Re-
ported below: 274 F. 3d 1017.

No. 01–1640. Shasta County et al. v. Brewster. C. A.
9th Cir. Certiorari denied. Reported below: 275 F. 3d 803.

No. 01–1641. Rivera-Galarza v. Colon-Laboy. Sup. Ct.
P. R. Certiorari denied.

No. 01–1642. Azteca Enterprises, Inc. v. Dallas Area
Rapid Transit. C. A. 5th Cir. Certiorari denied. Reported
below: 31 Fed. Appx. 839.

No. 01–1643. Goldblatt v. A & W Industries, Inc. C. A.
5th Cir. Certiorari denied. Reported below: 275 F. 3d 47.

No. 01–1644. Hunt v. Register et al. C. A. 11th Cir. Cer-
tiorari denied.

No. 01–1647. Vulcan Engineering Co., Inc. v. FATA Alu-
minum, Inc., et al.; and

No. 01–1791. FATA Aluminum, Inc., et al. v. Vulcan Engi-
neering Co., Inc. C. A. Fed. Cir. Certiorari denied. Re-
ported below: 278 F. 3d 1366.

No. 01–1651. Save Palisade Fruitlands et al. v. Todd
et al. C. A. 10th Cir. Certiorari denied. Reported below: 279
F. 3d 1204.

No. 01–1652. South Austin Coalition Community Council
et al. v. SBC Communications Inc. et al. C. A. 7th Cir.
Certiorari denied. Reported below: 274 F. 3d 1168.

No. 01–1655. Tardiff v. California Department of
Health Services. C. A. 9th Cir. Certiorari denied. Re-
ported below: 21 Fed. Appx. 690.
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No. 01–1656. Davis v. Magee et al. Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 140 Md. App. 635, 782 A. 2d 351.

No. 01–1657. Crenshaw v. Hodgson et al. C. A. 7th Cir.
Certiorari denied. Reported below: 24 Fed. Appx. 619.

No. 01–1659. Devine et al. v. Indian River County
School Board. C. A. 11th Cir. Certiorari denied. Reported
below: 249 F. 3d 1289.

No. 01–1660. Sanders v. Arkansas. Ct. App. Ark. Certio-
rari denied. Reported below: 76 Ark. App. 104, 61 S. W. 3d 871.

No. 01–1661. Gory v. Delaware et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 32 Fed. Appx. 31.

No. 01–1662. GRID Radio et al. v. Federal Communica-
tions Commission et al. C. A. D. C. Cir. Certiorari denied.
Reported below: 278 F. 3d 1314.

No. 01–1663. Fessler v. Collins et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 275 F. 3d 34.

No. 01–1664. Doe et al. v. Thompson, Secretary of
Health and Human Services, et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 26 Fed. Appx. 338.

No. 01–1665. Cohen, Executor of the Estate of Gins-
burg v. PaineWebber, Inc. C. A. 6th Cir. Certiorari denied.
Reported below: 276 F. 3d 197.

No. 01–1667. Vance v. Union Planters Bank, N. A. C. A.
5th Cir. Certiorari denied. Reported below: 279 F. 3d 295.

No. 01–1670. New Jersey Transit Rail Operation, Inc. v.
Nast. Super. Ct. Pa. Certiorari denied. Reported below: 782
A. 2d 1066.

No. 01–1671. Ysleta del Sur Pueblo et al. v. Texas.
C. A. 5th Cir. Certiorari denied. Reported below: 31 Fed.
Appx. 835.

No. 01–1672. Biegeleisen v. City of Ithaca et al. App.
Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 01–1674. Golden Rainbow Freedom Fund v. Ashcroft,
Attorney General. C. A. 9th Cir. Certiorari denied. Re-
ported below: 24 Fed. Appx. 698.



537ORD Unit: $PT1 [05-04-04 10:07:27] PGT: ORD1BV (Bound Volume)

816 OCTOBER TERM, 2002

October 7, 2002 537 U. S.

No. 01–1676. Roebling Liquors, Inc., et al. v. Commis-
sioner of Taxation and Finance of New York et al. App.
Div., Sup. Ct. N. Y., 3d Jud. Dept. Certiorari denied. Reported
below: 284 App. Div. 2d 669, 728 N. Y. S. 2d 509.

No. 01–1677. Spaulding et al. v. United Transportation
Union et al. C. A. 10th Cir. Certiorari denied. Reported
below: 279 F. 3d 901.

No. 01–1678. Rayburn v. Securities and Exchange Com-
mission. C. A. D. C. Cir. Certiorari denied. Reported below:
22 Fed. Appx. 1.

No. 01–1681. City of New York et al. v. Walsh. C. A. 2d
Cir. Certiorari denied. Reported below: 29 Fed. Appx. 662.

No. 01–1682. Lightning Oil Co., Ltd. v. Hess Energy, Inc.
C. A. 4th Cir. Certiorari denied. Reported below: 276 F. 3d 646.

No. 01–1683. Bullock v. Mississippi. Sup. Ct. Miss. Cer-
tiorari denied.

No. 01–1684. Mendonca v. Medeiros et al. C. A. 1st Cir.
Certiorari denied.

No. 01–1686. Class Five Nevada Claimants v. Dow Corn-
ing Corp. et al. C. A. 6th Cir. Certiorari denied. Reported
below: 280 F. 3d 648.

No. 01–1688. Friday et ux. v. Whittle and Roper Real
Estate Firm et al. Sup. Ct. Va. Certiorari denied.

No. 01–1689. Galloway v. California. Sup. Ct. Cal. Cer-
tiorari denied.

No. 01–1690. Hill v. American Medical Assn. et al. C. A.
4th Cir. Certiorari denied. Reported below: 48 Fed. Appx. 427.

No. 01–1691. Montes v. City of Houston. Sup. Ct. Tex.
Certiorari denied. Reported below: 66 S. W. 3d 267.

No. 01–1692. Midwest Gas Users’ Assn. v. Federal En-
ergy Regulatory Commission et al. C. A. D. C. Cir. Certio-
rari denied.

No. 01–1694. Camp v. Branch Banking & Trust Company
of Virginia. C. A. 4th Cir. Certiorari denied. Reported
below: 26 Fed. Appx. 233.
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No. 01–1696. Nishioka v. University of Texas M. D. An-
derson Cancer Center. C. A. 5th Cir. Certiorari denied.
Reported below: 31 Fed. Appx. 836.

No. 01–1697. Menon v. Frinton. C. A. 2d Cir. Certiorari
denied. Reported below: 31 Fed. Appx. 735.

No. 01–1698. McCrary v. Comstock. C. A. 6th Cir. Certio-
rari denied. Reported below: 273 F. 3d 693.

No. 01–1699. Warren v. Morris Cerullo World Evange-
lism et al. Ct. App. Cal., 4th App. Dist. Certiorari denied.

No. 01–1702. Almanzar v. Maloney, Commissioner, Massa-
chusetts Department of Corrections. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 281 F. 3d 300.

No. 01–1703. Ramapough Mountain Indians et al. v. Nor-
ton, Secretary of the Interior, et al. C. A. D. C. Cir.
Certiorari denied. Reported below: 25 Fed. Appx. 2.

No. 01–1704. Regency Outdoor Advertising, Inc. v. City
of Los Angeles. C. A. 9th Cir. Certiorari denied. Reported
below: 32 Fed. Appx. 831.

No. 01–1705. Linville v. Clay County Sheriff’s Office
et al. C. A. 11th Cir. Certiorari denied. Reported below: 277
F. 3d 1380.

No. 01–1706. Overy v. Murphy et vir. Ct. Civ. App. Ala.
Certiorari denied. Reported below: 827 So. 2d 804.

No. 01–1707. Ashton et al. v. City of Memphis. C. A. 6th
Cir. Certiorari denied. Reported below: 281 F. 3d 516.

No. 01–1709. AFC Coal Properties, Inc. v. Delta Mine
Holding Co. et al. C. A. 8th Cir. Certiorari denied. Re-
ported below: 280 F. 3d 815.

No. 01–1712. Sardonell et vir v. Noriega et al. C. A.
11th Cir. Certiorari denied. Reported below: 31 Fed. Appx. 202.

No. 01–1715. Norman et al. v. Washington. Sup. Ct. Wash.
Certiorari denied. Reported below: 145 Wash. 2d 578, 40 P. 3d
1161.
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No. 01–1716. PacifiCare Behavioral Health of Califor-
nia, Inc., et al. v. Smith. Ct. App. Cal., 2d App. Dist. Cer-
tiorari denied. Reported below: 93 Cal. App. 4th 139, 113 Cal.
Rptr. 2d 140.

No. 01–1717. Thompson v. Alcoa, Inc., et al. C. A. 4th Cir.
Certiorari denied. Reported below: 276 F. 3d 651.

No. 01–1718. Donlon v. City of Oxnard. C. A. 9th Cir.
Certiorari denied. Reported below: 22 Fed. Appx. 741.

No. 01–1719. Star Scientific, Inc. v. Kilgore, Attorney
General of Virginia. C. A. 4th Cir. Certiorari denied. Re-
ported below: 278 F. 3d 339.

No. 01–1721. Rolen v. Barnhart, Commissioner of Social
Security. C. A. 9th Cir. Certiorari denied. Reported below:
273 F. 3d 1189.

No. 01–1723. Becker et al. v. Mack Trucks, Inc. C. A. 3d
Cir. Certiorari denied. Reported below: 281 F. 3d 372.

No. 01–1725. Gallo v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 33 Fed. Appx. 542.

No. 01–1726. Moore v. Travis Pruitt & Associates, P. C.
C. A. 11th Cir. Certiorari denied. Reported below: 273 F.
3d 398.

No. 01–1728. Ellett Brothers, Inc. v. United States Fi-
delity & Guaranty Co. et al. C. A. 4th Cir. Certiorari de-
nied. Reported below: 275 F. 3d 384.

No. 01–1729. Coughlin et ux. v. Alabama. Ct. Crim. App.
Ala. Certiorari denied. Reported below: 837 So. 2d 326.

No. 01–1730. Sinatra v. Keenan. Sup. Ct. Cal. Certiorari
denied. Reported below: 27 Cal. 4th 413, 40 P. 3d 718.

No. 01–1732. Bank One, N. A. v. Shumake et al. C. A. 5th
Cir. Certiorari denied. Reported below: 281 F. 3d 507.

No. 01–1733. Gilder et al. v. Moore, dba Woodville Inn
Co. Ct. App. Tex., 6th Dist. Certiorari denied.

No. 01–1735. Easton et ux., as Successors in Interest
of Decedent Winchester v. Maready, Sheriff, Del Norte
County, et al. Ct. App. Cal., 1st App. Dist. Certiorari denied.
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No. 01–1736. Panarella v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 277 F. 3d 678.

No. 01–1738. Cox Cable Advisory Council v. Connecticut
Department of Public Utility Control et al. Sup. Ct.
Conn. Certiorari denied. Reported below: 259 Conn. 56, 788
A. 2d 29.

No. 01–1739. Burrier v. Superior Court of California,
County of Los Angeles (California et al., Real Parties
in Interest). Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 01–1740. American Motorists Insurance Co. v. GTE
Corp. C. A. 2d Cir. Certiorari denied. Reported below: 30
Fed. Appx. 15.

No. 01–1741. Marello v. Central Reserve Life Insur-
ance Co. C. A. 3d Cir. Certiorari denied. Reported below:
281 F. 3d 219.

No. 01–1742. Klein v. Long et al. C. A. 6th Cir. Certio-
rari denied. Reported below: 275 F. 3d 544.

No. 01–1743. Battle v. Landmark Communications, Inc.,
et al. Sup. Ct. Va. Certiorari denied.

No. 01–1745. Goodin v. City of Jacksonville et al. C. A.
11th Cir. Certiorari denied. Reported below: 31 Fed. Appx. 936.

No. 01–1746. Bush & Burchett, Inc., et al. v. Russell
et ux. Sup. Ct. App. W. Va. Certiorari denied. Reported
below: 210 W. Va. 699, 559 S. E. 2d 36.

No. 01–1748. Wooten v. Georgia. Ct. App. Ga. Certiorari
denied. Reported below: 250 Ga. App. 686, 552 S. E. 2d 878.

No. 01–1749. Markowski et al. v. Securities and Ex-
change Commission. C. A. D. C. Cir. Certiorari denied. Re-
ported below: 274 F. 3d 525.

No. 01–1753. Bennington v. Caterpillar, Inc. C. A. 7th
Cir. Certiorari denied. Reported below: 275 F. 3d 654.

No. 01–1754. Fox v. Coyle, Warden. C. A. 6th Cir. Certio-
rari denied. Reported below: 271 F. 3d 658.
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No. 01–1756. Swindell v. Florida East Coast Railway Co.
C. A. 11th Cir. Certiorari denied. Reported below: 31 Fed.
Appx. 935.

No. 01–1758. Hilt-Dyson v. City of Chicago. C. A. 7th Cir.
Certiorari denied. Reported below: 282 F. 3d 456.

No. 01–1759. Picciotto v. Sikora, Associate Justice, Supe-
rior Court, Suffolk County Superior Court. Sup. Jud. Ct.
Mass. Certiorari denied. Reported below: 436 Mass. 1001, 763
N. E. 2d 53.

No. 01–1760. Mendonca v. Wintersen. C. A. 1st Cir. Cer-
tiorari denied.

No. 01–1761. Cooper Tire & Rubber Co. v. Tuckier. Sup.
Ct. Miss. Certiorari denied. Reported below: 826 So. 2d 679.

No. 01–1762. Dawavendewa v. Salt River Project Ag-
ricultural Improvement and Power District et al. C. A.
9th Cir. Certiorari denied. Reported below: 276 F. 3d 1150.

No. 01–1763. California Interscholastic Federation et
al. v. Barrios. C. A. 9th Cir. Certiorari denied. Reported
below: 277 F. 3d 1128.

No. 01–1764. Davidson v. Arkansas. Ct. App. Ark. Certio-
rari denied. Reported below: 76 Ark. App. 464, 68 S. W. 3d 331.

No. 01–1767. Baker et ux. v. Powell Mountain Coal Co.
Sup. Ct. Va. Certiorari denied.

No. 01–1768. Ansari v. Diamond Path Homeowners’ Assn.
et al. Ct. App. Minn. Certiorari denied.

No. 01–1770. Hemphill v. McNeil-PPC, Inc. C. A. Fed. Cir.
Certiorari denied. Reported below: 25 Fed. Appx. 915.

No. 01–1771. Just v. Mullen. App. Div., Sup. Ct. N. Y., 2d
Jud. Dept. Certiorari denied. Reported below: 288 App. Div. 2d
476, 733 N. Y. S. 2d 678.

No. 01–1772. Ken Roberts Co. et al. v. Federal Trade
Commission. C. A. D. C. Cir. Certiorari denied. Reported
below: 276 F. 3d 583.
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No. 01–1775. Smith v. Principi, Secretary of Veterans
Affairs. C. A. Fed. Cir. Certiorari denied. Reported below:
281 F. 3d 1384.

No. 01–1776. Swan v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 32 Fed. Appx. 315.

No. 01–1778. McBryde, Judge, United States District
Court for the Northern District of Texas v. Committee
to Review Circuit Council Conduct and Disability Orders
of the Judicial Conference of the United States et al.
C. A. D. C. Cir. Certiorari denied. Reported below: 264 F.
3d 52.

No. 01–1780. Keeler v. Academy of American Franciscan
History, Inc. Ct. Sp. App. Md. Certiorari denied. Reported
below: 141 Md. App. 744.

No. 01–1783. DeVito et al. v. New York. App. Div., Sup.
Ct. N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 287
App. Div. 2d 265, 731 N. Y. S. 2d 5.

No. 01–1784. Green v. Benden et al. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 281 F. 3d 661.

No. 01–1785. Hartig v. McKeen et al. C. A. 3d Cir. Cer-
tiorari denied.

No. 01–1786. Sault Ste. Marie Tribe of Chippewa Indi-
ans, dba Sault Ste. Marie Tribe Economic Development
Commission v. Young. Ct. App. Mich. Certiorari denied.

No. 01–1788. Dorsett v. Louisiana Tech University et al.
C. A. 5th Cir. Certiorari denied. Reported below: 33 Fed.
Appx. 704.

No. 01–1789. Pennsylvania Pharmacists Assn. et al. v.
Houstoun, Secretary, Pennsylvania Department of Public
Welfare. C. A. 3d Cir. Certiorari denied. Reported below:
283 F. 3d 531.

No. 01–1792. Antico v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 275 F. 3d 245.

No. 01–1794. Melendrez v. Seib et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 32 Fed. Appx. 128.
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No. 01–1795. Burnett v. Alabama National Guard et al.
C. A. 11th Cir. Certiorari denied. Reported below: 277 F. 3d
1377.

No. 01–1796. Base Metal Trading, Ltd. v. OJSC “Novokuz-
netsky Aluminum Factory” et al. C. A. 4th Cir. Certiorari
denied. Reported below: 283 F. 3d 208.

No. 01–1797. Leal, Executor of the Estate of Leal v.
Sun Exploration & Production Co. et al. C. A. 5th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 87.

No. 01–1799. Central Pines Land Co. et al. v. United
States et al. C. A. 5th Cir. Certiorari denied. Reported
below: 274 F. 3d 881.

No. 01–1800. Churchill County, Nevada, et al. v. Norton,
Secretary of the Interior, et al. C. A. 9th Cir. Certiorari
denied. Reported below: 276 F. 3d 1060 and 282 F. 3d 1055.

No. 01–1801. Israel et al., dba Israel and Quinton
Farms v. Department of Agriculture et al. C. A. 7th Cir.
Certiorari denied. Reported below: 282 F. 3d 521.

No. 01–1802. Ashkar v. Von Eschenbach. C. A. 2d Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 15.

No. 01–1803. Reyes v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 283 F. 3d 446.

No. 01–1804. Davis v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 288 F. 3d 359.

No. 01–1805. A. G. G. Enterprises, Inc. v. Washington
County et al. C. A. 9th Cir. Certiorari denied. Reported
below: 281 F. 3d 1324.

No. 01–1807. Good v. United States. C. A. 1st Cir. Certio-
rari denied.

No. 01–1808. Sawyer v. New Hampshire. Sup. Ct. N. H.
Certiorari denied. Reported below: 147 N. H. 191, 784 A. 2d
1208.

No. 01–1809. Morrison v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 32 Fed. Appx. 669.
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No. 01–1810. Johnson v. Lawson & Lawson Towing Co.,
Inc. C. A. 5th Cir. Certiorari denied.

No. 01–1811. Jansen et al. v. U. S. Bank National Assn.,
ND, fka First Bank of South Dakota, N. A., et al. C. A.
8th Cir. Certiorari denied. Reported below: 291 F. 3d 1035.

No. 01–1812. Kelly v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 01–1813. Mankarious et al. v. United States. C. A.
7th Cir. Certiorari denied. Reported below: 282 F. 3d 940.

No. 01–1814. Terrill v. Chao, Secretary of Labor. C. A.
4th Cir. Certiorari denied. Reported below: 31 Fed. Appx. 99.

No. 01–1815. Brown v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 28 Fed. Appx. 198.

No. 01–1816. Najjar v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 283 F. 3d 1306.

No. 01–1818. Santiago v. K-Six Television, Inc., et al.
Sup. Ct. Tex. Certiorari denied.

No. 01–1819. Salgado et al. v. Rosales et al. C. A. 9th
Cir. Certiorari denied. Reported below: 25 Fed. Appx. 582.

No. 01–1820. Rodriguez v. United States. C. A. Armed
Forces. Certiorari denied. Reported below: 56 M. J. 336.

No. 01–1821. Smith v. Plati et al. C. A. 10th Cir. Certio-
rari denied. Reported below: 258 F. 3d 1167.

No. 01–1822. Pappa v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 37 Fed. Appx. 551.

No. 01–1824. Richland Bookmart, Inc., dba Town and
Country v. Nichols. C. A. 6th Cir. Certiorari denied. Re-
ported below: 278 F. 3d 570.

No. 01–1825. Farber v. City of Utica et al. Ct. App. N. Y.
Certiorari denied. Reported below: 97 N. Y. 2d 476, 769 N. E.
2d 799.

No. 01–1826. Forshey v. Principi, Secretary of Veterans
Affairs. C. A. Fed. Cir. Certiorari denied. Reported below:
284 F. 3d 1335.
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No. 01–1828. Ruiz de Chavez v. United States; and
No. 01–10817. Molina-Montoya v. United States. C. A.

9th Cir. Certiorari denied. Reported below: 22 Fed. Appx. 873.

No. 01–1829. Delta Air Lines, Inc. v. Ferris. C. A. 2d Cir.
Certiorari denied. Reported below: 277 F. 3d 128.

No. 01–1830. Detroit Newspaper Agency v. Detroit Typo-
graphical Union, Local 18. C. A. 6th Cir. Certiorari denied.
Reported below: 283 F. 3d 779.

No. 01–1832. Mosby v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 01–1833. Vonderheide v. Cavalry Investments, LLC.
Ct. App. Ohio, Hamilton County. Certiorari denied.

No. 01–1834. Schiffer v. Village of Hastings-On-Hudson
et al. C. A. 2d Cir. Certiorari denied. Reported below: 29
Fed. Appx. 776.

No. 01–1835. Stahl v. Novartis Pharmaceuticals Corp.
C. A. 5th Cir. Certiorari denied. Reported below: 283 F. 3d 254.

No. 01–1836. Walker v. Provident Life & Accident In-
surance Co. C. A. 11th Cir. Certiorari denied. Reported
below: 279 F. 3d 1289.

No. 01–1837. Caldrello et ux. v. Federal Deposit Insur-
ance Corporation et al. App. Ct. Conn. Certiorari denied.
Reported below: 68 Conn. App. 68, 789 A. 2d 1005.

No. 01–1838. Copertino v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari
denied. Reported below: 281 F. 3d 1284.

No. 01–1841. Chemi v. State Bar of California et al.
Sup. Ct. Cal. Certiorari denied.

No. 01–1842. American Reliable Insurance Co. et al. v.
Stillwell et ux. Sup. Ct. App. W. Va. Certiorari denied.

No. 01–1843. Mercy Hospital, Inc. v. Fogleman. C. A. 3d
Cir. Certiorari denied. Reported below: 283 F. 3d 561.

No. 01–1844. Baker v. Virginia. Sup. Ct. Va. Certiorari
denied.
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No. 01–1845. Bonvillain et al. v. United States et al.
C. A. 5th Cir. Certiorari denied. Reported below: 31 Fed.
Appx. 836.

No. 01–1848. Smyth et al. v. Rivero, Commissioner, Vir-
ginia Department of Social Services. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 282 F. 3d 268.

No. 01–1849. Infinite Pictures, Inc. v. Interactive Pic-
tures Corp., fka Omniview, Inc. C. A. Fed. Cir. Certiorari
denied. Reported below: 274 F. 3d 1371.

No. 01–1850. Madge v. Commissioner of Internal Reve-
nue. C. A. 8th Cir. Certiorari denied. Reported below: 23
Fed. Appx. 604.

No. 01–1852. Judicial Council for the Superior Court of
Guam v. Pangelinan et al. C. A. 9th Cir. Certiorari denied.
Reported below: 276 F. 3d 539.

No. 01–1853. Gardiner v. Gardiner. Sup. Ct. Kan. Certio-
rari denied. Reported below: 273 Kan. 191, 42 P. 3d 120.

No. 01–1854. Lundy v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 31 Fed. Appx. 838.

No. 01–1855. Lemelson Medical, Education & Research
Foundation v. Symbol Technologies et al. C. A. Fed. Cir.
Certiorari denied. Reported below: 277 F. 3d 1361.

No. 01–1856. Haywood v. Ferguson, Judge, United States
Court of Appeals for the Ninth Circuit, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 14 Fed. Appx. 925.

No. 01–1857. Herschaft v. New York Board of Elections.
C. A. 2d Cir. Certiorari denied. Reported below: 37 Fed.
Appx. 17.

No. 01–1858. Ihnen et ux. v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 272 F. 3d 577.

No. 01–1859. White v. South Carolina. Sup. Ct. S. C.
Certiorari denied. Reported below: 348 S. C. 532, 560 S. E.
2d 420.

No. 01–1860. Sovak et al. v. Chugai Pharmaceutical Co.
et al. C. A. 9th Cir. Certiorari denied. Reported below: 280
F. 3d 1266 and 289 F. 3d 615.
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No. 01–1861. Sveriges Angfartygs Assurans Forening,
dba The Swedish Club v. Glovegold Shipping Ltd. Dist.
Ct. App. Fla., 1st Dist. Certiorari denied. Reported below: 791
So. 2d 4.

No. 01–1863. Bay View, Inc. v. United States. C. A. Fed.
Cir. Certiorari denied. Reported below: 278 F. 3d 1259.

No. 01–1864. Meek v. Mississippi. Sup. Ct. Miss. Certiorari
denied. Reported below: 806 So. 2d 236.

No. 01–1866. Weston v. Federal Express Corp. C. A. 2d
Cir. Certiorari denied. Reported below: 29 Fed. Appx. 795.

No. 01–1868. Brown v. Tokio Marine & Fire Insurance
Co., Ltd., et al. C. A. 8th Cir. Certiorari denied. Reported
below: 284 F. 3d 871.

No. 01–1869. Buckingham Township v. Wykle, Adminis-
trator, Federal Highway Administration, et al. C. A. 3d
Cir. Certiorari denied. Reported below: 27 Fed. Appx. 87.

No. 01–1870. Cobb et al. v. Roshto et al. C. A. 5th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 962.

No. 01–1871. Pratt et al. v. National Postal Mail Han-
dlers Union, Local 305, et al. C. A. 4th Cir. Certiorari de-
nied. Reported below: 25 Fed. Appx. 166.

No. 01–1872. Leon v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 01–1874. Vargas-Harrison v. Racine Unified School
District et al. C. A. 7th Cir. Certiorari denied. Reported
below: 272 F. 3d 964.

No. 01–1875. Guard Publishing Co., dba The Register-
Guard v. Willms, Acting Regional Director, Nineteenth
Region of the National Labor Relations Board. C. A. 9th
Cir. Certiorari denied. Reported below: 25 Fed. Appx. 620.

No. 01–1876. Franco v. J. M. Painting and Drywall et al.
Sup. Ct. Nev. Certiorari denied.

No. 01–1877. Granados-Mondragon v. Immigration and
Naturalization Service. C. A. 9th Cir. Certiorari denied.
Reported below: 28 Fed. Appx. 695.
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No. 01–1879. Gun Owners’ Action League, Inc., et al. v.
Swift, Acting Governor of Massachusetts, et al. C. A.
1st Cir. Certiorari denied. Reported below: 284 F. 3d 198.

No. 01–1880. Gross et al. v. Commissioner of Internal
Revenue. C. A. 6th Cir. Certiorari denied. Reported below:
272 F. 3d 333.

No. 01–1881. Maloney v. Grievance Committee for the
Ninth Judicial District of the State of New York. App.
Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Reported
below: 282 App. Div. 2d 112, 723 N. Y. S. 2d 674.

No. 01–1883. Federal Insurance Co. v. Jones et ux. C. A.
6th Cir. Certiorari denied.

No. 01–1884. Rice v. California Workers’ Compensation
Appeals Board et al. Ct. App. Cal., 1st App. Dist. Certio-
rari denied.

No. 01–1885. Pollard v. High’s of Baltimore, Inc. C. A.
4th Cir. Certiorari denied. Reported below: 281 F. 3d 462.

No. 01–1886. Edwards et vir v. Acadia Realty Trust,
Inc., et al. C. A. 11th Cir. Certiorari denied. Reported
below: 31 Fed. Appx. 936.

No. 01–7655. Ligons v. Pennsylvania. Sup. Ct. Pa. Cer-
tiorari denied. Reported below: 565 Pa. 417, 773 A. 2d 1231.

No. 01–7909. Hammons v. Kentucky. Sup. Ct. Ky. Certio-
rari denied.

No. 01–8354. Friend v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 21 Fed. Appx. 177.

No. 01–8830. England v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 252 F. 3d 1359.

No. 01–8891. Ortiz-Irigoyen v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 31 Fed. Appx. 152.

No. 01–8914. Callier v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 794 A. 2d 57.

No. 01–9016. Pelletier v. Federal Home Loan Bank
Board et al. C. A. 9th Cir. Certiorari denied. Reported
below: 16 Fed. Appx. 762.
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No. 01–9056. Botello, aka Benitez Botello v. United
States. C. A. 8th Cir. Certiorari denied. Reported below:
269 F. 3d 905.

No. 01–9064. Hagen v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 11 Fed. Appx. 578.

No. 01–9097. Paul v. Georgia. Sup. Ct. Ga. Certiorari de-
nied. Reported below: 274 Ga. 601, 555 S. E. 2d 716.

No. 01–9265. Kuypers v. Comptroller of the Treasury of
Maryland et al. C. A. 4th Cir. Certiorari denied. Reported
below: 21 Fed. Appx. 161.

No. 01–9270. Paris v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 19 Fed. Appx. 450.

No. 01–9293. Gosier v. Illinois. Sup. Ct. Ill. Certiorari de-
nied. Reported below: 205 Ill. 2d 198, 792 N. E. 2d 1266.

No. 01–9380. O’Neal, aka Moore v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 26 Fed. Appx. 651.

No. 01–9423. Taylor v. Pearl Cruises et al. C. A. 11th
Cir. Certiorari denied. Reported below: 275 F. 3d 1087.

No. 01–9424. Tallini v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 202.

No. 01–9452. Deal v. Louisiana. Sup. Ct. La. Certiorari
denied. Reported below: 802 So. 2d 1254.

No. 01–9455. Orso v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 266 F. 3d 1030.

No. 01–9483. Irvin v. Hawley, Warden, et al. C. A. 6th
Cir. Certiorari denied. Reported below: 14 Fed. Appx. 403.

No. 01–9504. Everett v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 270 F. 3d 986.

No. 01–9509. Berry v. Mississippi. Sup. Ct. Miss. Certio-
rari denied. Reported below: 802 So. 2d 1033.

No. 01–9517. Harrower v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 202.
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No. 01–9574. Smith v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 31 Fed. Appx. 198.

No. 01–9579. Dixon v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 273 F. 3d 636.

No. 01–9644. Brown v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 276 F. 3d 930.

No. 01–9647. Barnes v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 929.

No. 01–9668. Phillips v. Illinois. App. Ct. Ill., 3d Dist.
Certiorari denied. Reported below: 326 Ill. App. 3d 157, 759
N. E. 2d 946.

No. 01–9698. Wooten v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 01–9779. Shaw v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 281 F. 3d 1283.

No. 01–9795. Childs v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 277 F. 3d 947.

No. 01–9827. Duncan v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 278 F. 3d 537.

No. 01–9840. Ayala-Cerda v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 19 Fed. Appx. 654.

No. 01–9855. Roberson v. Kansas. Sup. Ct. Kan. Certio-
rari denied. Reported below: 272 Kan. 1143, 38 P. 3d 715.

No. 01–9880. Rasten v. Bournewood Hospital et al.; and
No. 01–10472. Rasten v. Goldberg et al. C. A. 1st Cir.

Certiorari denied. Reported below: 15 Fed. Appx. 1.

No. 01–9887. Ortiz Cameron v. United States. C. A. 1st
Cir. Certiorari denied.

No. 01–9910. McCormick v. Louisiana. Ct. App. La., 4th
Cir. Certiorari denied. Reported below: 786 So. 2d 981.

No. 01–9913. Thacker v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.
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No. 01–9927. Kelly v. Nortel Networks Corp. C. A. 1st
Cir. Certiorari denied. Reported below: 18 Fed. Appx. 19.

No. 01–9947. English v. Meacham et al. C. A. 10th Cir.
Certiorari denied. Reported below: 24 Fed. Appx. 897.

No. 01–9954. Holcomb v. Florida. Dist. Ct. App. Fla., 3d
Dist. Certiorari denied. Reported below: 802 So. 2d 421.

No. 01–9956. Moody v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 323 Ill. App. 3d 1149, 800 N. E.
2d 886.

No. 01–9957. McLindon v. Russell et al. C. A. 6th Cir.
Certiorari denied. Reported below: 19 Fed. Appx. 349.

No. 01–9958. Tedder v. Florida Parole Commission. C. A.
11th Cir. Certiorari denied.

No. 01–9959. Vore v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 01–9961. Mobley v. Kyler, Superintendent, State
Correctional Institution at Huntingdon. C. A. 3d Cir.
Certiorari denied.

No. 01–9963. Johnson v. Mississippi. C. A. 5th Cir. Certio-
rari denied.

No. 01–9964. Lopez v. Alabama. Ct. Crim. App. Ala. Cer-
tiorari denied. Reported below: 837 So. 2d 894.

No. 01–9968. Bredemann v. Stewart, Director, Arizona
Department of Corrections, et al. C. A. 9th Cir. Certio-
rari denied.

No. 01–9981. Mitchell v. Rees, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 36 Fed. Appx. 752.

No. 01–9985. Pridgen v. Shannon et al. C. A. 3d Cir.
Certiorari denied.

No. 01–9986. Pealock, aka Corn v. United States. C. A.
11th Cir. Certiorari denied.
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No. 01–9987. Mutch v. Washington. Sup. Ct. Wash. Cer-
tiorari denied.

No. 01–9989. Turner v. Luebbers, Superintendent, Po-
tosi Correctional Center. C. A. 8th Cir. Certiorari denied.

No. 01–9990. White v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 322 Ill. App. 3d 1047, 798 N. E.
2d 425.

No. 01–9993. Wilson v. Johnson et al. C. A. 7th Cir. Cer-
tiorari denied.

No. 01–9995. Kemp v. City of Buffalo et al. Ct. App.
N. Y. Certiorari denied. Reported below: 97 N. Y. 2d 693, 765
N. E. 2d 295.

No. 01–9996. James v. United States District Court for
the Middle District of Florida. C. A. 11th Cir. Certiorari
denied.

No. 01–9997. Whitebird v. Snider, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 28 Fed. Appx. 783.

No. 01–9998. Williams v. Chapman, Warden. Super. Ct.
Baldwin County, Ga. Certiorari denied.

No. 01–10000. Carter v. Indiana. Sup. Ct. Ind. Certiorari
denied. Reported below: 754 N. E. 2d 877.

No. 01–10004. Ricotta v. Ricotta. Ct. App. Cal., 4th App.
Dist. Certiorari denied.

No. 01–10007. Mallard v. Roe, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 01–10008. Stanford v. Parker, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 266 F. 3d 442.

No. 01–10010. Skolnick et al. v. Cervenka et al. App.
Ct. Ill., 1st Dist. Certiorari denied.

No. 01–10011. Flowers v. Walter. C. A. 9th Cir. Certio-
rari denied. Reported below: 24 Fed. Appx. 658.



537ORD Unit: $PT1 [05-04-04 10:07:27] PGT: ORD1BV (Bound Volume)

832 OCTOBER TERM, 2002

October 7, 2002 537 U. S.

No. 01–10014. Vann v. Skelos, New York State Senator,
et al. C. A. 2d Cir. Certiorari denied. Reported below: 13
Fed. Appx. 62.

No. 01–10015. Young v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 782 A. 2d 1061.

No. 01–10017. Pritchard v. Lubman, Trustee. C. A. 4th
Cir. Certiorari denied. Reported below: 20 Fed. Appx. 133.

No. 01–10018. Sorkpor v. Bank of Boston. C. A. 1st Cir.
Certiorari denied.

No. 01–10020. Redden v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 01–10023. Kolb v. Wyoming Department of Correc-
tions. Sup. Ct. Wyo. Certiorari denied.

No. 01–10024. Kemp v. New York et al. Ct. App. N. Y.
Certiorari denied. Reported below: 97 N. Y. 2d 720, 767 N. E.
2d 147.

No. 01–10025. Schreiber v. Ault et al. C. A. 8th Cir.
Certiorari denied. Reported below: 49 Fed. Appx. 82.

No. 01–10027. Apao v. Penarosa, Warden. C. A. 9th Cir.
Certiorari denied.

No. 01–10034. Jackson v. United States District Court
for the District of Maryland. C. A. 4th Cir. Certiorari
denied. Reported below: 19 Fed. Appx. 121.

No. 01–10035. Lucio v. Florida. Dist. Ct. App. Fla., 3d Dist.
Certiorari denied. Reported below: 812 So. 2d 420.

No. 01–10037. Parks v. North Carolina. Ct. App. N. C.
Certiorari denied. Reported below: 146 N. C. App. 568, 553
S. E. 2d 695.

No. 01–10038. Saddler v. Senkowski, Superintendent,
Clinton Correctional Facility, et al. C. A. 2d Cir. Certio-
rari denied.

No. 01–10039. Jones v. Dormire, Superintendent, Jeffer-
son City Correctional Center. C. A. 8th Cir. Certiorari
denied.
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No. 01–10040. Stanley v. Arkansas. Sup. Ct. Ark. Certio-
rari denied. Reported below: 346 Ark. xxi.

No. 01–10041. Jackson v. City of Fairbanks et al. C. A.
9th Cir. Certiorari denied. Reported below: 17 Fed. Appx. 637.

No. 01–10043. Barfield v. Gist. C. A. 8th Cir. Certiorari
denied. Reported below: 26 Fed. Appx. 590.

No. 01–10045. Scott v. North Carolina. Ct. App. N. C.
Certiorari denied. Reported below: 146 N. C. App. 283, 551
S. E. 2d 916.

No. 01–10048. Sewald v. Opportunity Village ARC, Inc.
Sup. Ct. Nev. Certiorari denied.

No. 01–10049. Rogers v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 01–10058. Loften v. United States District Court
for the Eastern District of Texas. C. A. 5th Cir. Certio-
rari denied.

No. 01–10061. Burton v. Kemna, Warden. C. A. 8th Cir.
Certiorari denied.

No. 01–10063. Danner v. Dill. Ct. App. Ga. Certiorari
denied.

No. 01–10064. Lewiel v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 01–10066. Vardiman v. North Carolina. Ct. App. N. C.
Certiorari denied. Reported below: 146 N. C. App. 381, 552
S. E. 2d 697.

No. 01–10067. Tucker v. Stine, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 184.

No. 01–10069. Hogan v. Alabama Employees’ Retirement
System Board of Control. Sup. Ct. Ala. Certiorari denied.
Reported below: 839 So. 2d 683.

No. 01–10072. Simmons v. Mississippi. Sup. Ct. Miss. Cer-
tiorari denied. Reported below: 805 So. 2d 452.
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No. 01–10075. Veal v. Iowa Correctional Institute for
Women et al. C. A. 8th Cir. Certiorari denied. Reported
below: 274 F. 3d 479.

No. 01–10077. Winke v. Winke. Sup. Ct. Iowa. Certiorari
denied.

No. 01–10078. Williford v. Workman, Warden, et al.
C. A. 10th Cir. Certiorari denied. Reported below: 28 Fed.
Appx. 839.

No. 01–10079. White v. Texas. Ct. App. Tex., 5th Dist.
Certiorari denied.

No. 01–10082. Sosa v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 01–10083. Bator v. Hallock Electric et al. Ct. App.
Minn. Certiorari denied.

No. 01–10091. Diehl et al. v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 276 F. 3d 32.

No. 01–10097. Mutch v. Washington. Sup. Ct. Wash. Cer-
tiorari denied.

No. 01–10099. Logan v. Peacock. C. A. 11th Cir. Certio-
rari denied.

No. 01–10103. Christian v. Baskerville, Warden. C. A.
4th Cir. Certiorari denied. Reported below: 47 Fed. Appx. 200.

No. 01–10104. Clayton v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 01–10105. Kleypas v. Kansas. Sup. Ct. Kan. Certiorari
denied. Reported below: 272 Kan. 894, 40 P. 3d 139.

No. 01–10106. Burgess v. Oregon. Ct. App. Ore. Certio-
rari denied.

No. 01–10108. Allen v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.
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No. 01–10110. Maxwell v. New York. C. A. 2d Cir. Cer-
tiorari denied.

No. 01–10111. Melice v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 794 A. 2d 636.

No. 01–10113. Turner v. Luebbers, Superintendent, Po-
tosi Correctional Center. C. A. 8th Cir. Certiorari denied.

No. 01–10114. King v. Childs (two judgments). Ct. Sp. App.
Md. Certiorari denied.

No. 01–10116. In re Phillips. Sup. Ct. Cal. Certiorari
denied.

No. 01–10119. Nelson v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 277 F. 3d 164.

No. 01–10121. Neill v. Gibson, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 278 F. 3d 1044.

No. 01–10127. Johnson v. Vaughn, Superintendent, State
Correctional Institution at Graterford, et al. C. A. 3d
Cir. Certiorari denied. Reported below: 38 Fed. Appx. 717.

No. 01–10130. Beauleaux v. New Jersey. Super. Ct. N. J.,
App. Div. Certiorari denied.

No. 01–10137. Woodall v. Kentucky. Sup. Ct. Ky. Certio-
rari denied. Reported below: 63 S. W. 3d 104.

No. 01–10138. Whigham v. District of Columbia Metro-
politan Police Department et al. C. A. 9th Cir. Certio-
rari denied.

No. 01–10139. Tully v. Virginia. Sup. Ct. Va. Certiorari
denied.

No. 01–10140. Anderson v. Cain, Warden. C. A. 5th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 158.

No. 01–10142. Britt v. Smith, Warden. Sup. Ct. Ga. Cer-
tiorari denied. Reported below: 274 Ga. 611, 556 S. E. 2d 435.

No. 01–10143. Anthony v. Roberson et al. C. A. 6th Cir.
Certiorari denied. Reported below: 26 Fed. Appx. 419.
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No. 01–10145. Carter v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 01–10146. Sust v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 807 So. 2d 656.

No. 01–10149. Banks v. AmerenUE. C. A. 8th Cir. Certio-
rari denied. Reported below: 25 Fed. Appx. 483.

No. 01–10150. Camp v. Smith, Warden. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 27 Fed. Appx. 848.

No. 01–10151. Correll v. Arizona. Super. Ct. Ariz., Mari-
copa County. Certiorari denied.

No. 01–10153. Clark v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 01–10154. Eline v. Brill. C. A. 8th Cir. Certiorari
denied. Reported below: 16 Fed. Appx. 541.

No. 01–10156. Williams v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 01–10159. Burgos Vega v. Connecticut. Sup. Ct. Conn.
Certiorari denied. Reported below: 259 Conn. 374, 788 A. 2d
1221.

No. 01–10160. Mefford v. Alameida, Director, California
Department of Corrections. C. A. 9th Cir. Certiorari de-
nied. Reported below: 32 Fed. Appx. 456.

No. 01–10164. Jaffe v. Arizona Department of Economic
Security. Ct. App. Ariz. Certiorari denied.

No. 01–10165. Abordo v. O’Dell, Warden. C. A. 8th Cir.
Certiorari denied. Reported below: 23 Fed. Appx. 615.

No. 01–10169. Morales v. Greiner, Superintendent,
Green Haven Correctional Facility. C. A. 2d Cir. Certio-
rari denied. Reported below: 281 F. 3d 55.

No. 01–10171. Diaz v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 31 Fed. Appx. 938.
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No. 01–10177. Preston v. South Carolina. Ct. App. S. C.
Certiorari denied.

No. 01–10178. Monk v. Norris, Director, Arkansas De-
partment of Correction, et al. C. A. 8th Cir. Certiorari
denied. Reported below: 19 Fed. Appx. 470.

No. 01–10180. Issac v. Varner, Superintendent, State
Correctional Institution at Smithfield, et al. C. A. 3d
Cir. Certiorari denied.

No. 01–10184. Warfield v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 01–10186. Young v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 01–10188. Winchester v. Dees, Warden, et al. C. A.
11th Cir. Certiorari denied.

No. 01–10189. Washington v. Ray, Warden. Ct. Crim. App.
Okla. Certiorari denied.

No. 01–10190. Butcher v. LaVigne, Warden. C. A. 6th Cir.
Certiorari denied.

No. 01–10193. Hall v. Arizona. Ct. App. Ariz. Certiorari
denied.

No. 01–10195. Morris v. Pushart et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 281 F. 3d 222.

No. 01–10196. Angel v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 01–10205. Stafford v. Los Angeles County Depart-
ment of Children and Family Services. Ct. App. Cal., 2d
App. Dist. Certiorari denied. Reported below: 92 Cal. App. 4th
1090, 112 Cal. Rptr. 2d 476.

No. 01–10207. Loften v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.
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No. 01–10211. Armstrong v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 01–10215. Archer v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 01–10219. Blaney v. Virginia. Sup. Ct. Va. Certio-
rari denied.

No. 01–10222. Rocco v. New York State Teamsters Con-
ference Pension and Retirement Fund. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 281 F. 3d 62.

No. 01–10224. Stanley v. Armstrong, Commissioner, Con-
necticut Department of Correction. App. Ct. Conn. Cer-
tiorari denied. Reported below: 67 Conn. App. 357, 786 A. 2d
1249.

No. 01–10225. Saleh v. Washington. Ct. App. Wash. Cer-
tiorari denied. Reported below: 106 Wash. App. 1055.

No. 01–10228. Williams v. Greyhound Bus Lines et al.
C. A. 7th Cir. Certiorari denied.

No. 01–10229. Veale et al. v. New Hampshire. Sup. Ct.
N. H. Certiorari denied.

No. 01–10230. Veale et al. v. New Hampshire et al.
Super. Ct. N. H., Hillsborough County. Certiorari denied.

No. 01–10231. Johnson v. Morgan, Warden. C. A. 6th Cir.
Certiorari denied.

No. 01–10232. Gregory v. Virginia. Sup. Ct. Va. Certio-
rari denied. Reported below: 263 Va. 134, 557 S. E. 2d 715.

No. 01–10237. Johnson v. North Carolina. Ct. App. N. C.
Certiorari denied. Reported below: 148 N. C. App. 407, 560
S. E. 2d 885.

No. 01–10243. Gonzales v. McKune, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 247 F. 3d 1066 and
279 F. 3d 922.

No. 01–10245. Lyons-Bey v. Curtis, Warden. C. A. 6th Cir.
Certiorari denied.
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No. 01–10249. Simmons v. City of Shreveport Code En-
forcement Bureau. C. A. 5th Cir. Certiorari denied. Re-
ported below: 275 F. 3d 1080.

No. 01–10250. Cole v. Michigan Department of Correc-
tions et al. C. A. 6th Cir. Certiorari denied.

No. 01–10252. Stewart v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 01–10253. Rauls v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 01–10254. Robichaux v. Louisiana. Ct. App. La., 4th
Cir. Certiorari denied. Reported below: 788 So. 2d 458.

No. 01–10255. McGhee v. New Jersey. Super. Ct. N. J.,
App. Div. Certiorari denied.

No. 01–10256. Kilby v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 27 Fed. Appx. 123.

No. 01–10260. Earl v. Howes, Warden. C. A. 6th Cir. Cer-
tiorari denied.

No. 01–10261. Mercado v. Alameida, Director, California
Department of Corrections. C. A. 9th Cir. Certiorari de-
nied. Reported below: 14 Fed. Appx. 938.

No. 01–10263. Wilson v. Sparkman, Superintendent, Mis-
sissippi State Penitentiary. C. A. 5th Cir. Certiorari
denied.

No. 01–10264. Riley v. Emery Worldwide Airlines et al.
C. A. 11th Cir. Certiorari denied. Reported below: 31 Fed.
Appx. 936.

No. 01–10266. Burnett v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 272 F. 3d 220.

No. 01–10268. Timberlake v. Indiana. Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 753 N. E. 2d 591.

No. 01–10273. Tijerina v. Utah Board of Pardons et al.
C. A. 10th Cir. Certiorari denied. Reported below: 30 Fed.
Appx. 930.
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No. 01–10274. McMillian v. Jones, Warden. C. A. 11th Cir.
Certiorari denied.

No. 01–10275. Winke v. Winke. Sup. Ct. Iowa. Certiorari
denied.

No. 01–10276. Burns v. City of Garland. C. A. 5th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 835.

No. 01–10277. Winke v. Iowa District Court for Lee
County. Sup. Ct. Iowa. Certiorari denied.

No. 01–10280. Macias v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 32 Fed. Appx. 224.

No. 01–10282. Lucas v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 274 Ga. 640, 555 S. E. 2d 440.

No. 01–10283. Laird v. Spelling. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 01–10285. Murray v. Norstar Mortgage Corp., a Divi-
sion of Fleet Real Estate Funding Corp. C. A. 2d Cir.
Certiorari denied. Reported below: 29 Fed. Appx. 747.

No. 01–10286. Payne v. West Virginia Public Service
Commission et al. Sup. Ct. App. W. Va. Certiorari denied.

No. 01–10290. Hayes v. United States. C. A. Fed. Cir.
Certiorari denied. Reported below: 12 Fed. Appx. 945.

No. 01–10291. Landers v. Kemna, Superintendent, Cross-
roads Correctional Center. C. A. 8th Cir. Certiorari
denied.

No. 01–10292. Kulka v. California. Sup. Ct. Cal. Certio-
rari denied.

No. 01–10293. Brunt, aka Brount v. Taylor, Warden.
C. A. 4th Cir. Certiorari denied. Reported below: 24 Fed.
Appx. 213.

No. 01–10295. Sweeney v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 31 Fed. Appx. 941.
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No. 01–10297. Smith v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 01–10298. Engron v. Department of Labor. C. A. 7th
Cir. Certiorari denied.

No. 01–10300. Easterwood v. Champion, Warden, et al.
C. A. 10th Cir. Certiorari denied. Reported below: 25 Fed.
Appx. 703.

No. 01–10301. Compton v. Oregon. Sup. Ct. Ore. Certio-
rari denied. Reported below: 333 Ore. 274, 39 P. 3d 833.

No. 01–10302. McCracken v. Gibson, Warden. C. A. 10th
Cir. Certiorari denied. Reported below: 268 F. 3d 970.

No. 01–10308. Taylor v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 282 F. 3d 856.

No. 01–10310. Powell v. Florida et al. C. A. 11th Cir.
Certiorari denied.

No. 01–10315. Vaughn v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 01–10317. Emeana v. Sabatino. C. A. 2d Cir. Certio-
rari denied. Reported below: 13 Fed. Appx. 36.

No. 01–10326. Wehunt v. Bass, Warden. Sup. Ct. Ga. Cer-
tiorari denied.

No. 01–10330. McCormick v. Long. Sup. Ct. Kan. Certio-
rari denied. Reported below: 272 Kan. 627, 35 P. 3d 815.

No. 01–10333. Kennedy v. Paramount Pictures Corp. et
al. C. A. 9th Cir. Certiorari denied.

No. 01–10338. Boyd v. St. Paul Schools, Independent
School District 625. C. A. 8th Cir. Certiorari denied. Re-
ported below: 23 Fed. Appx. 632.

No. 01–10341. Hernandez Ocana v. Puerto Rico Police
Department. Sup. Ct. P. R. Certiorari denied.
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No. 01–10343. Dixon v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 01–10344. English v. Louisiana. Ct. App. La., 4th Cir.
Certiorari denied.

No. 01–10345. Barber v. Weis Markets et al. C. A. 4th
Cir. Certiorari denied. Reported below: 21 Fed. Appx. 228.

No. 01–10346. Barber v. International Bar Assn. et al.
C. A. 4th Cir. Certiorari denied. Reported below: 22 Fed.
Appx. 313.

No. 01–10348. Autrey v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 31 Fed.
Appx. 156.

No. 01–10351. Smith v. Elo, Warden. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 23 Fed. Appx. 310.

No. 01–10352. Moro v. Holmes, Warden. App. Ct. Ill., 5th
Dist. Certiorari denied.

No. 01–10353. Grayson v. Alabama. Sup. Ct. Ala. Certio-
rari denied. Reported below: 824 So. 2d 844.

No. 01–10355. Bracon v. Illinois. App. Ct. Ill., 4th Dist.
Certiorari denied. Reported below: 315 Ill. App. 3d 1236, 777
N. E. 2d 1093.

No. 01–10359. McGhghy v. Albaugh. Ct. App. Iowa. Cer-
tiorari denied.

No. 01–10360. Willis v. Smith, Warden. C. A. 11th Cir.
Certiorari denied. Reported below: 273 F. 3d 1120.

No. 01–10361. Williams v. Kane et al. C. A. 7th Cir. Cer-
tiorari denied.

No. 01–10368. Adams v. Holt, Warden. C. A. 10th Cir.
Certiorari denied.

No. 01–10370. McCone v. Woodhouse, Attorney General
of Wyoming. C. A. 10th Cir. Certiorari denied. Reported
below: 16 Fed. Appx. 977.



537ORD Unit: $PT1 [05-04-04 10:07:27] PGT: ORD1BV (Bound Volume)

843ORDERS

October 7, 2002537 U. S.

No. 01–10375. Bowen v. North Carolina et al. Sup. Ct.
N. C. Certiorari denied.

No. 01–10380. Burton v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 01–10381. Gammalo v. Ohio. Sup. Ct. Ohio. Certiorari
denied. Reported below: 93 Ohio St. 3d 1474, 757 N. E. 2d 772.

No. 01–10383. Moye v. Moore, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari
denied.

No. 01–10385. Tidik v. Wayne County Friend of the
Court et al. C. A. 6th Cir. Certiorari denied.

No. 01–10388. Cintron v. Beck, Secretary, North Caro-
lina Department of Correction. C. A. 4th Cir. Certiorari
denied. Reported below: 22 Fed. Appx. 360.

No. 01–10392. Graham et al. v. Latin Rite Catholic Dio-
cese of Pittsburgh. C. A. 3d Cir. Certiorari denied. Re-
ported below: 29 Fed. Appx. 100.

No. 01–10393. Hamel v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.

No. 01–10395. Green v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 01–10396. Graeser v. Vaughn, Superintendent, State
Correctional Institution at Graterford. C. A. 3d Cir.
Certiorari denied.

No. 01–10398. Grigger v. McCoy, Superintendent, Cayuga
Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 01–10399. Sanchez v. Duncan, Superintendent, Great
Meadow Correctional Facility. C. A. 2d Cir. Certiorari
denied. Reported below: 282 F. 3d 78.

No. 01–10400. Hayes v. Hargett, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 28 Fed. Appx. 888.

No. 01–10401. Griggs v. DeLoach, Warden, et al. C. A.
11th Cir. Certiorari denied.
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No. 01–10403. Felder v. Georgia; and
No. 01–10844. Ward v. Georgia. Sup. Ct. Ga. Certiorari

denied. Reported below: 274 Ga. 870, 561 S. E. 2d 88.

No. 01–10404. Harrington v. Adams, Warden. C. A. 6th
Cir. Certiorari denied.

No. 01–10407. Artis v. Maryland. Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 141 Md. App. 755.

No. 01–10412. Kingsolver v. Ray et al. C. A. 10th Cir.
Certiorari denied. Reported below: 23 Fed. Appx. 899.

No. 01–10413. Leal-Bernal v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 32 Fed. Appx. 129.

No. 01–10414. Keelen v. Cain, Warden, et al. C. A. 5th
Cir. Certiorari denied. Reported below: 31 Fed. Appx. 836.

No. 01–10418. McMillan v. Gibson, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 49 Fed. Appx. 194.

No. 01–10422. Howlett v. School Board of the City of
Norfolk. C. A. 4th Cir. Certiorari denied. Reported below:
20 Fed. Appx. 135.

No. 01–10427. McLeod v. Thibodeaux et al. C. A. 5th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 832.

No. 01–10428. Calderin v. Alameida, Director, Califor-
nia Department of Corrections. C. A. 9th Cir. Certiorari
denied. Reported below: 32 Fed. Appx. 976.

No. 01–10433. Williams v. Angelone, Director, Virginia
Department of Corrections. C. A. 4th Cir. Certiorari de-
nied. Reported below: 26 Fed. Appx. 373.

No. 01–10437. Grimes v. Angelone, Director, Virginia De-
partment of Corrections, et al. C. A. 4th Cir. Certiorari
denied. Reported below: 22 Fed. Appx. 258.

No. 01–10440. Hall v. Thomas, Deputy Warden. Ct. App.
Ariz. Certiorari denied.

No. 01–10441. Faison v. Florida Department of Correc-
tions. C. A. 11th Cir. Certiorari denied.
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No. 01–10442. Frazier v. Baskerville, Warden. C. A. 4th
Cir. Certiorari denied. Reported below: 20 Fed. Appx. 191.

No. 01–10443. Harris v. Illinois. App. Ct. Ill., 4th Dist.
Certiorari denied.

No. 01–10444. Nicholson v. North Carolina. Sup. Ct.
N. C. Certiorari denied. Reported below: 355 N. C. 1, 558
S. E. 2d 109.

No. 01–10445. Pippin v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 01–10448. Perez v. Kelly, Superintendent, Attica
Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 01–10450. Lewis v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 01–10452. Morris v. Meyers, Warden, et al. C. A. 3d
Cir. Certiorari denied.

No. 01–10454. Angevine v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 281 F. 3d 1130.

No. 01–10459. Davis v. Curtis, Warden. C. A. 6th Cir.
Certiorari denied.

No. 01–10462. Rollins v. Pitcher, Warden. C. A. 6th Cir.
Certiorari denied.

No. 01–10465. Parmar v. Nebraska. Sup. Ct. Neb. Certio-
rari denied. Reported below: 263 Neb. 213, 639 N. W. 2d 105.

No. 01–10468. Daniels v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 275 F. 3d 46.

No. 01–10470. Seager v. Iowa. Ct. App. Iowa. Certiorari
denied.

No. 01–10471. Randolph v. Nevada. Sup. Ct. Nev. Certio-
rari denied. Reported below: 117 Nev. 970, 36 P. 3d 424.

No. 01–10473. Carrico v. Waddington, Warden. C. A. 9th
Cir. Certiorari denied. Reported below: 23 Fed. Appx. 859.
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No. 01–10474. Biagas v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 01–10479. Todd v. Schomig, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 283 F. 3d 842.

No. 01–10481. Miller v. Court of Appeal of California,
Second Appellate District (California, Real Party in In-
terest). Sup. Ct. Cal. Certiorari denied.

No. 01–10482. Musgrove v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division,
et al. C. A. 5th Cir. Certiorari denied.

No. 01–10483. McCurry v. Davis, Warden. C. A. 6th Cir.
Certiorari denied.

No. 01–10485. Alvarado v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 01–10488. Fletcher v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 354 N. C. 455, 555 S. E.
2d 534.

No. 01–10489. Ford v. Curtis. C. A. 6th Cir. Certiorari de-
nied. Reported below: 277 F. 3d 806.

No. 01–10490. Irish v. Louisiana. Sup. Ct. La. Certiorari
denied. Reported below: 807 So. 2d 208.

No. 01–10494. Hoyte-Mesa v. Ashcroft, Attorney Gen-
eral, et al. C. A. 7th Cir. Certiorari denied. Reported
below: 272 F. 3d 989.

No. 01–10496. Givens v. Thompson, Warden, et al. C. A.
11th Cir. Certiorari denied. Reported below: 275 F. 3d 52.

No. 01–10497. Kipp v. California. Sup. Ct. Cal. Certiorari
denied. Reported below: 26 Cal. 4th 1100, 33 P. 3d 450.

No. 01–10498. Smedley v. Pierce. C. A. 11th Cir. Certio-
rari denied.

No. 01–10500. Winchester v. Dees, Warden, et al. C. A.
11th Cir. Certiorari denied.
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No. 01–10501. Santiago-Lugo v. United States. C. A. 1st
Cir. Certiorari denied.

No. 01–10502. Malave v. Hedrick, Warden. C. A. 8th Cir.
Certiorari denied. Reported below: 271 F. 3d 1139.

No. 01–10504. Larsen v. Honsted et al. C. A. 11th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 938.

No. 01–10505. Ball v. Baker et al. C. A. 11th Cir. Certio-
rari denied. Reported below: 277 F. 3d 1377.

No. 01–10509. Bradley v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 01–10516. Fisher v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 933.

No. 01–10521. Weaver v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 282 F. 3d 302.

No. 01–10523. Patterson v. Cockrell, Director, Texas
Department of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 01–10524. Thymes v. United States District Court
for the Central District of California. C. A. 9th Cir.
Certiorari denied.

No. 01–10526. Thomas v. McLemore, Warden. C. A. 6th
Cir. Certiorari denied.

No. 01–10527. Stiggers v. Fleet Mortgage Corp. Ct. App.
Tex., 4th Dist. Certiorari denied.

No. 01–10528. Sanders v. Alabama. Sup. Ct. Ala. Certio-
rari denied.

No. 01–10529. Salameh v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 261 F. 3d 271.

No. 01–10530. Contreras v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 442.

No. 01–10532. Bennings v. Connecticut Department of
Corrections et al. C. A. 2d Cir. Certiorari denied.
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No. 01–10533. Lopez-Zamora v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 31 Fed. Appx. 463.

No. 01–10535. Jerecki v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 30 Fed. Appx. 97.

No. 01–10536. Mese v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 41 Fed. Appx. 152.

No. 01–10537. Mercado v. Vaughn, District Attorney,
et al. C. A. 3d Cir. Certiorari denied. Reported below: 36
Fed. Appx. 684.

No. 01–10538. Terry v. United States. C. A. 11th Cir.
Certiorari denied.

No. 01–10539. Williams v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 01–10540. Peterson v. Ellis, Warden. C. A. 3d Cir.
Certiorari denied. Reported below: 32 Fed. Appx. 31.

No. 01–10541. Rubio-Espinoza v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 38 Fed. Appx. 378.

No. 01–10542. Austin v. Ford Models, Inc., et al. C. A.
2d Cir. Certiorari denied. Reported below: 22 Fed. Appx. 76.

No. 01–10543. Palmer v. United States House of Repre-
sentatives et al. C. A. D. C. Cir. Certiorari denied.

No. 01–10544. Romney v. Allstate Insurance Co. et al.
Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 01–10545. Cooper v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 277 F. 3d 1376.

No. 01–10546. Atkins v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 01–10547. Russell v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 30 Fed. Appx. 348.

No. 01–10548. Darling v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 808 So. 2d 145.
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No. 01–10549. Robinson v. Reish, Warden. C. A. 3d Cir.
Certiorari denied. Reported below: 281 F. 3d 223.

No. 01–10550. Nelson v. Stubblefield, Superintendent,
Missouri Eastern Correctional Center. C. A. 8th Cir.
Certiorari denied.

No. 01–10552. Tiggart v. Robinson, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 36 Fed. Appx. 750.

No. 01–10553. Turks v. Kaylo, Warden. C. A. 5th Cir.
Certiorari denied.

No. 01–10554. Kalski v. California Association of Pro-
fessional Employees. C. A. 9th Cir. Certiorari denied. Re-
ported below: 18 Fed. Appx. 497.

No. 01–10555. Bredemann v. Grant et al. C. A. 9th Cir.
Certiorari denied.

No. 01–10556. Lucas v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 282 F. 3d 414.

No. 01–10557. Jackson v. Marshall, Warden. C. A. 1st Cir.
Certiorari denied.

No. 01–10558. Jackson v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 01–10559. McSwain v. Cotton, Superintendent, Pen-
dleton Correctional Facility. C. A. 7th Cir. Certiorari
denied.

No. 01–10560. Morgan v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 270 F. 3d 625.

No. 01–10562. Kibler v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 279 F. 3d 511.

No. 01–10563. Leonard v. Louisiana. Sup. Ct. La. Certio-
rari denied. Reported below: 811 So. 2d 902.

No. 01–10564. Jones v. Virginia Department of Social
Services et al. C. A. 4th Cir. Certiorari denied.
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No. 01–10565. Mejia v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 28 Fed. Appx. 687.

No. 01–10566. Aureoles Pineda v. Scott, Warden. C. A.
11th Cir. Certiorari denied. Reported below: 31 Fed. Appx. 200.

No. 01–10567. Rodriguez et al. v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 271 F. 3d 968.

No. 01–10568. Strassberg v. New York Hotel & Motel
Trades Council et al. C. A. 2d Cir. Certiorari denied. Re-
ported below: 31 Fed. Appx. 15.

No. 01–10569. Surratt v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 172 F. 3d 559.

No. 01–10570. Smedley v. City of Dothan. Sup. Ct. Ala.
Certiorari denied. Reported below: 852 So. 2d 206.

No. 01–10571. Nolton v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 10 Fed. Appx. 157.

No. 01–10572. Oliveros v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 275 F. 3d 1299.

No. 01–10573. McCallup v. Mississippi. Sup. Ct. Miss.
Certiorari denied.

No. 01–10574. Post v. Court of Appeal of California,
Second Appellate District (California, Real Party in In-
terest). Sup. Ct. Cal. Certiorari denied.

No. 01–10575. Bieser v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 01–10576. Tang v. Northern Cheyenne Tribe et al.
C. A. 9th Cir. Certiorari denied. Reported below: 31 Fed.
Appx. 438.

No. 01–10577. Washington v. Moore, Secretary, Florida
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 01–10578. Wheat v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 278 F. 3d 722.
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No. 01–10579. Wells v. Superior Court of California,
Los Angeles County, et al. C. A. 9th Cir. Certiorari denied.

No. 01–10580. Asido v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 30 Fed. Appx. 921.

No. 01–10581. Jimenez v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 28 Fed. Appx. 37.

No. 01–10582. Lugo v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 32 Fed. Appx. 534.

No. 01–10583. Boudwin v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 704.

No. 01–10585. Kelly v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 32 Fed. Appx. 100.

No. 01–10586. Lopez v. Secretary of the Navy et al.
C. A. Fed. Cir. Certiorari denied. Reported below: 15 Fed.
Appx. 781.

No. 01–10587. Hom v. Reubins. C. A. 2d Cir. Certiorari de-
nied. Reported below: 28 Fed. Appx. 104.

No. 01–10588. Garza-Garza v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 33 Fed. Appx. 703.

No. 01–10589. Findley v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 272 F. 3d 116.

No. 01–10590. French v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 704.

No. 01–10591. Holden v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 01–10593. Foster, aka Jones v. United States. C. A.
3d Cir. Certiorari denied. Reported below: 281 F. 3d 225.

No. 01–10594. Hernandez v. Small, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 282 F. 3d 1132.

No. 01–10596. Fahlfeder v. Varner, Superintendent,
State Correctional Institution at Smithfield, et al.
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C. A. 3d Cir. Certiorari denied. Reported below: 32 Fed.
Appx. 621.

No. 01–10597. Benitez v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 277 F. 3d 1380.

No. 01–10598. Harper v. California. Sup. Ct. Cal. Certio-
rari denied.

No. 01–10599. Peterson v. Utah et al. C. A. 10th Cir.
Certiorari denied. Reported below: 30 Fed. Appx. 937.

No. 01–10600. Tramble-Bey v. Skiba et al. C. A. 8th Cir.
Certiorari denied. Reported below: 25 Fed. Appx. 486.

No. 01–10601. Castillo De Salazar v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 34 Fed.
Appx. 151.

No. 01–10602. Bailey v. Metropolitan Government of
Nashville and Davidson County et al. C. A. 6th Cir. Cer-
tiorari denied.

No. 01–10603. Myers v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 280 F. 3d 407.

No. 01–10604. Pizzichiello v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 272 F. 3d 1232.

No. 01–10605. Casseus v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 282 F. 3d 253.

No. 01–10606. Mejia-Plasencia v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 29 Fed. Appx. 444.

No. 01–10607. Williams v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 38 Fed. Appx. 26.

No. 01–10608. Johnson v. Newland et al. C. A. 9th Cir.
Certiorari denied.

No. 01–10609. Crawford v. Harrison et al. C. A. D. C.
Cir. Certiorari denied.

No. 01–10610. Baker v. Butterworth, Attorney General
of Florida. C. A. 11th Cir. Certiorari denied. Reported
below: 34 Fed. Appx. 967.
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No. 01–10611. Rodriguez v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 01–10612. Skinner v. Staples et al. C. A. 5th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 705.

No. 01–10613. Still v. Luebbers, Superintendent, Potosi
Correctional Center. C. A. 8th Cir. Certiorari denied.

No. 01–10614. Smedley v. City of Ozark et al. C. A. 11th
Cir. Certiorari denied.

No. 01–10615. Richmond v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 01–10616. Gray v. Florida. Dist. Ct. App. Fla., 4th Dist.
Certiorari denied. Reported below: 780 So. 2d 1042.

No. 01–10617. Fink v. Davis et al. Sup. Ct. Cal. Certio-
rari denied.

No. 01–10618. St. Pe v. Morrison, Warden. C. A. 8th Cir.
Certiorari denied.

No. 01–10619. Rumsey v. Martin et al. C. A. 6th Cir.
Certiorari denied. Reported below: 28 Fed. Appx. 500.

No. 01–10620. Reese v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 281 F. 3d 225.

No. 01–10622. Ratzlaff v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 41 Fed. Appx. 150.

No. 01–10623. Reeder v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 01–10624. Rozier v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 32 Fed. Appx. 533.

No. 01–10625. Raposo v. United States Court of Appeals
for the Second Circuit. C. A. 2d Cir. Certiorari denied.

No. 01–10626. Battle v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 29 Fed. Appx. 574.
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No. 01–10627. Williams v. Luebbers, Superintendent, Po-
tosi Correctional Center. C. A. 8th Cir. Certiorari denied.

No. 01–10628. Regian v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 32 Fed. Appx. 128.

No. 01–10629. Sepulveda v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 936.

No. 01–10630. Nelson v. West Virginia. Cir. Ct. Putnam
County, W. Va. Certiorari denied.

No. 01–10631. McCoy v. Louisiana. Ct. App. La., 2d Cir.
Certiorari denied.

No. 01–10632. Kurkowski v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 281 F. 3d 699.

No. 01–10633. Waddell v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 786 A. 2d 561.

No. 01–10634. Trice v. United States. C. A. Fed. Cir.
Certiorari denied. Reported below: 19 Fed. Appx. 853.

No. 01–10636. Lewis v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 20 Fed. Appx. 214.

No. 01–10637. Sifuentes v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 30 Fed. Appx. 555.

No. 01–10638. McCall v. Texas. Ct. App. Tex., 11th Dist.
Certiorari denied.

No. 01–10639. Lamison v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 01–10640. Rodriguez Aguirre v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 30 Fed. Appx. 803.

No. 01–10641. Schleve v. Louisiana. Ct. App. La., 1st Cir.
Certiorari denied. Reported below: 775 So. 2d 1187.

No. 01–10642. Novak v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 284 F. 3d 986.

No. 01–10643. Peyton v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 28 Fed. Appx. 655.
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No. 01–10644. Patterson v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 794 A. 2d 52.

No. 01–10645. Noll et ux. v. Peterson et al. C. A. 9th
Cir. Certiorari denied.

No. 01–10646. Gatewood v. Attorney General of Penn-
sylvania et al. C. A. 3d Cir. Certiorari denied.

No. 01–10647. Howell v. Kaiser, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 36 Fed. Appx. 925.

No. 01–10648. Gorham v. United States. C. A. 11th Cir.
Certiorari denied.

No. 01–10650. Martinez-Garcia v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 35 Fed. Appx. 388.

No. 01–10651. Hickey v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 280 F. 3d 65.

No. 01–10652. Graham v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 30 Fed. Appx. 88.

No. 01–10653. Hennings v. United States. C. A. 2d Cir.
Certiorari denied.

No. 01–10654. Isidor v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 275 F. 3d 57.

No. 01–10655. Hoffenberg v. Schulte, Roth & Zabel.
C. A. 2d Cir. Certiorari denied.

No. 01–10656. Means v. Delaney, Mayor, City of Jackson-
ville, et al. C. A. 11th Cir. Certiorari denied.

No. 01–10657. Montez v. Florida. Dist. Ct. App. Fla., 2d
Dist. Certiorari denied. Reported below: 819 So. 2d 768.

No. 01–10658. Trigueros-Flores v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 31 Fed. Appx. 553.

No. 01–10659. Yocum v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 281 F. 3d 226.

No. 01–10660. White v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 33 Fed. Appx. 43.
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No. 01–10661. Thornton v. Butterworth, Attorney Gen-
eral of Florida. C. A. 11th Cir. Certiorari denied. Re-
ported below: 32 Fed. Appx. 533.

No. 01–10662. Ramos v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 33 Fed. Appx. 704.

No. 01–10663. Strong v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 32 Fed. Appx. 534.

No. 01–10664. Francisco Romero v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 27 Fed. Appx. 880.

No. 01–10666. Ernesto Castillo v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 31 Fed. Appx. 548.

No. 01–10667. Battle v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 289 F. 3d 661.

No. 01–10668. Spruth et al. v. United States. C. A. 9th
Cir. Certiorari denied.

No. 01–10669. Ibrahim, aka Anderson v. United States.
C. A. 7th Cir. Certiorari denied.

No. 01–10670. Grant v. Varner, Superintendent, State
Correctional Institution at Smithfield, et al. C. A. 3d
Cir. Certiorari denied.

No. 01–10673. Smedley v. Alabama. C. A. 11th Cir. Cer-
tiorari denied.

No. 01–10674. Wynn v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 22 Fed. Appx. 854.

No. 01–10675. Tyndale v. United States. C. A. 11th Cir.
Certiorari denied.

No. 01–10676. Williams v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 01–10677. Curtis v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 198.

No. 01–10678. Porter v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 24 Fed. Appx. 121.
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No. 01–10679. Abbas v. Immigration and Naturalization
Service. C. A. 4th Cir. Certiorari denied. Reported below:
26 Fed. Appx. 358.

No. 01–10680. Campbell v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 25 Fed. Appx. 223.

No. 01–10681. Schreiber v. Bureau of Prisons. C. A. 5th
Cir. Certiorari denied. Reported below: 273 F. 3d 1094.

No. 01–10682. Harris v. Warden, Maine Department of
Corrections. C. A. 1st Cir. Certiorari denied.

No. 01–10684. Evans v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 272 F. 3d 1069.

No. 01–10685. Bockorny v. Palmateer, Superintendent,
Oregon State Penitentiary. C. A. 9th Cir. Certiorari de-
nied. Reported below: 38 Fed. Appx. 419.

No. 01–10686. Hutchins v. United States. C. A. 11th Cir.
Certiorari denied.

No. 01–10687. Hebert v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 150.

No. 01–10688. Franklin v. United States. C. A. 11th Cir.
Certiorari denied.

No. 01–10689. Hooker v. Ward, Director, Oklahoma De-
partment of Corrections, et al. Ct. Crim. App. Okla. Cer-
tiorari denied.

No. 01–10690. Morris v. Garcia, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 36 Fed. Appx. 235.

No. 01–10691. Espinoza Pena v. Cockrell, Director,
Texas Department of Criminal Justice, Institutional Di-
vision. C. A. 5th Cir. Certiorari denied. Reported below: 37
Fed. Appx. 91.

No. 01–10692. Jackson et al. v. Louisiana. Ct. App. La.,
4th Cir. Certiorari denied. Reported below: 793 So. 2d 571.

No. 01–10693. Johnson v. Kapture, Warden. C. A. 6th Cir.
Certiorari denied.
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No. 01–10694. Lynch v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 33 Fed. Appx. 656.

No. 01–10695. Adams v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 01–10696. Turan v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 274 Ga. 725, 559 S. E. 2d 463.

No. 01–10697. Tyler v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 281 F. 3d 84.

No. 01–10698. King v. Trippett, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 27 Fed. Appx. 506.

No. 01–10699. Barajas v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 396.

No. 01–10700. Bowens v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 504.

No. 01–10701. Burns v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 992.

No. 01–10702. Donald v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 01–10703. Rodriguez v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 271 F. 3d 968.

No. 01–10704. Sinkfield v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 993.

No. 01–10705. Romero v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 282 F. 3d 683.

No. 01–10706. Ross v. Vaughn, Superintendent, State
Correctional Institution at Graterford, et al. C. A. 3d
Cir. Certiorari denied.

No. 01–10707. Graves v. Florida. Dist. Ct. App. Fla., 2d
Dist. Certiorari denied. Reported below: 810 So. 2d 986.

No. 01–10708. French v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 387.

No. 01–10709. Hodge v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 993.
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No. 01–10710. Polk v. Detention Center of Natchitoches
Parish et al. C. A. 5th Cir. Certiorari denied. Reported
below: 32 Fed. Appx. 128.

No. 01–10711. Gregory et ux. v. United States Bank-
ruptcy Court. C. A. 10th Cir. Certiorari denied. Reported
below: 24 Fed. Appx. 921.

No. 01–10712. Herbert v. Jenne et al. C. A. 11th Cir.
Certiorari denied. Reported below: 35 Fed. Appx. 856.

No. 01–10713. Browning v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 873.

No. 01–10714. King v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 01–10715. Bonds v. Tennessee. Ct. Crim. App. Tenn.
Certiorari denied.

No. 01–10716. Scott v. United States District Court for
the Central District of California. C. A. 9th Cir. Certio-
rari denied.

No. 01–10717. Alomar v. United States. C. A. 11th Cir.
Certiorari denied.

No. 01–10718. Stokes v. New York. App. Div., Sup. Ct.
N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 290
App. Div. 2d 71, 736 N. Y. S. 2d 781.

No. 01–10719. Skinner v. Bureau of Prisons et al. C. A.
11th Cir. Certiorari denied. Reported below: 31 Fed. Appx. 942.

No. 01–10720. Souch v. Schiavo, Deputy Warden. C. A.
9th Cir. Certiorari denied. Reported below: 289 F. 3d 616.

No. 01–10721. Perez et al. v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 280 F. 3d 318.

No. 01–10722. Patak v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 01–10723. Vidales v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 29 Fed. Appx. 436.
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No. 01–10724. Bennett v. New Hampshire. C. A. 1st Cir.
Certiorari denied.

No. 01–10726. Martinez v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 995.

No. 01–10727. Morejon v. Swope, Warden. C. A. 11th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 389.

No. 01–10728. Patterson v. United States. C. A. 6th Cir.
Certiorari denied.

No. 01–10730. Duncan v. Alabama. Sup. Ct. Ala. Certio-
rari denied. Reported below: 827 So. 2d 861.

No. 01–10731. Kerns v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 30 Fed. Appx. 43.

No. 01–10732. Kemmerling v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 285 F. 3d 644.

No. 01–10733. Marshall v. Trippett, Warden. C. A. 6th
Cir. Certiorari denied. Reported below: 27 Fed. Appx. 257.

No. 01–10734. Gray-Bey v. Snyder, Warden. C. A. 8th Cir.
Certiorari denied.

No. 01–10735. Morton v. New York. App. Div., Sup. Ct.
N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 288
App. Div. 2d 557, 734 N. Y. S. 2d 249.

No. 01–10736. McCright v. McGrath, Warden. C. A. 9th
Cir. Certiorari denied.

No. 01–10737. Harrison v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 39 Fed. Appx. 487.

No. 01–10738. Richards v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 26 Fed. Appx. 308.

No. 01–10739. Smith v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 31 Fed. Appx. 158.

No. 01–10740. Solomon v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 24 Fed. Appx. 148.

No. 01–10741. Miles v. Waters, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 32 Fed. Appx. 107.
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No. 01–10742. Cooper v. Calderon, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 255 F. 3d 1104.

No. 01–10743. Spain v. Waste Management of Texas, Inc.
Ct. App. Tex., 2d Dist. Certiorari denied.

No. 01–10745. Brooks v. Texas. Ct. App. Tex., 12th Dist.
Certiorari denied.

No. 01–10746. Watkins v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 962.

No. 01–10747. Yancey v. Rascoe et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 30 Fed. Appx. 106.

No. 01–10748. Wiegers v. Weber, Warden, et al. C. A.
8th Cir. Certiorari denied. Reported below: 37 Fed. Appx. 218.

No. 01–10749. Vandi v. Abbeville City Court, Vermilion
Parish, Louisiana. Sup. Ct. La. Certiorari denied. Reported
below: 812 So. 2d 647.

No. 01–10750. Wolf et ux. v. Scobie et al. C. A. 7th Cir.
Certiorari denied. Reported below: 28 Fed. Appx. 545.

No. 01–10751. Smith v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 22 Fed. Appx. 221.

No. 01–10752. Penigar v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 32 Fed.
Appx. 127.

No. 01–10753. Duran v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 991.

No. 01–10754. McKnight v. United States. Ct. App. D. C.
Certiorari denied.

No. 01–10755. Wilbert v. Larson, Warden. C. A. 9th Cir.
Certiorari denied.

No. 01–10756. Day v. Virginia Parole Board et al. Sup.
Ct. Va. Certiorari denied.

No. 01–10757. Ayers et al. v. Musgrove, Governor of Mis-
sissippi, et al. C. A. 5th Cir. Certiorari denied. Reported
below: 31 Fed. Appx. 160.
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No. 01–10758. Cuchet v. United States. C. A. 11th Cir.
Certiorari denied.

No. 01–10759. Davis v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 01–10760. Aguilar Cortez v. United States. C. A. 9th
Cir. Certiorari denied.

No. 01–10761. Brown v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 32 Fed. Appx. 126.

No. 01–10762. Elder v. Potter, Postmaster General.
C. A. 9th Cir. Certiorari denied.

No. 01–10763. Bedford v. Pacheco. Sup. Ct. R. I. Certio-
rari denied. Reported below: 787 A. 2d 1210.

No. 01–10764. Benham v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 27 Fed. Appx. 696.

No. 01–10765. Garcia Carranza v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 31 Fed. Appx. 930.

No. 01–10766. Curry v. Texas. Ct. App. Tex., 1st Dist.
Certiorari denied.

No. 01–10767. Peltier v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 276 F. 3d 1003.

No. 01–10768. Moore v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 01–10769. Boniface v. United States. C. A. 9th Cir.
Certiorari denied.

No. 01–10770. Vasquez v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 797.

No. 01–10771. Thrasher v. United States. C. A. 4th Cir.
Certiorari denied.

No. 01–10772. Wahl v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 290 F. 3d 370.

No. 01–10773. Lazenby v. Wiltel Communications, dba
Williams Communications Solutions, L. L. C., et al. C. A.
5th Cir. Certiorari denied. Reported below: 32 Fed. Appx. 131.
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No. 01–10774. Dorsey v. Georgia. Ct. App. Ga. Certiorari
denied. Reported below: 251 Ga. App. 640, 554 S. E. 2d 278.

No. 01–10775. Duckett v. Quick, Director, District of Co-
lumbia Board of Parole, et al. C. A. D. C. Cir. Certiorari
denied. Reported below: 282 F. 3d 844.

No. 01–10776. Rodriguez v. Elo, Warden. C. A. 6th Cir.
Certiorari denied.

No. 01–10777. Rivera v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 527.

No. 01–10778. Campbell v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 28 Fed. Appx. 365.

No. 01–10779. Logan v. Clarke, Warden. C. A. 9th Cir.
Certiorari denied.

No. 01–10780. Jeremiah v. Missouri. Ct. App. Mo., South-
ern Dist. Certiorari denied. Reported below: 73 S. W. 3d 857.

No. 01–10781. Honie v. Utah. Sup. Ct. Utah. Certiorari de-
nied. Reported below: 57 P. 3d 977.

No. 01–10782. Hass v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 01–10783. Guy v. Barnhart, Commissioner of Social
Security. C. A. 10th Cir. Certiorari denied. Reported below:
21 Fed. Appx. 848.

No. 01–10784. Morrison v. United States. C. A. 11th Cir.
Certiorari denied.

No. 01–10785. Rodrick v. California. Ct. App. Cal., 4th
App. Dist. Certiorari denied.

No. 01–10786. Davis v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 30 Fed. Appx. 572.

No. 01–10787. Rich v. Dotson, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 26 Fed. Appx. 373.

No. 01–10788. Stephens v. Burghuis, Warden. C. A. 6th
Cir. Certiorari denied.
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No. 01–10789. Simpson v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 32 Fed. Appx. 507.

No. 01–10790. Smith v. Thompson, Warden. C. A. 11th Cir.
Certiorari denied.

No. 01–10791. Lewis v. California. Ct. App. Cal., 3d App.
Dist. Certiorari denied.

No. 01–10792. McBride v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 283 F. 3d 612.

No. 01–10794. Mooring v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 287 F. 3d 725.

No. 01–10795. Brown v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 01–10796. Daniels v. Borough of Media, Pennsylva-
nia, et al. C. A. 3d Cir. Certiorari denied. Reported below:
29 Fed. Appx. 100.

No. 01–10797. Means v. United States. C. A. 11th Cir.
Certiorari denied.

No. 01–10798. Moore v. Texas. Ct. App. Tex., 12th Dist.
Certiorari denied. Reported below: 109 S. W. 3d 537.

No. 01–10799. Ector v. Smith, Warden. C. A. 11th Cir.
Certiorari denied.

No. 01–10800. Dahler v. Ashcroft, Attorney General,
et al. C. A. 7th Cir. Certiorari denied.

No. 01–10801. Ray v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 29 Fed. Appx. 457.

No. 01–10802. Ball v. Louisiana. Sup. Ct. La. Certiorari
denied. Reported below: 824 So. 2d 1089.

No. 01–10803. Armstrong v. Commodity Futures Trading
Commission et al. C. A. 2d Cir. Certiorari denied. Reported
below: 284 F. 3d 404.

No. 01–10804. Thibeaux v. Kleman. C. A. 5th Cir. Certio-
rari denied.
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No. 01–10805. Waite v. New York. Ct. App. N. Y. Certio-
rari denied. Reported below: 97 N. Y. 2d 675, 764 N. E. 2d 390.

No. 01–10806. Bushell v. United States. C. A. 11th Cir.
Certiorari denied.

No. 01–10807. Chavez v. Texas. Ct. App. Tex., 2d Dist.
Certiorari denied.

No. 01–10808. Cole v. Missouri. Sup. Ct. Mo. Certiorari
denied. Reported below: 71 S. W. 3d 163.

No. 01–10809. Cook v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 34 Fed. Appx. 151.

No. 01–10811. Cyrus v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 27 Fed. Appx. 19.

No. 01–10812. Driskell v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 277 F. 3d 150.

No. 01–10813. Sinkfield v. Ohio. Ct. App. Ohio, Montgom-
ery County. Certiorari denied.

No. 01–10815. Waggoner v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 152.

No. 01–10816. M. C.-B., Mother v. Iowa; and
No. 01–10890. D. B., Father v. Iowa. Ct. App. Iowa. Cer-

tiorari denied.

No. 01–10818. Murphy v. Martin et al. C. A. 10th Cir.
Certiorari denied. Reported below: 22 Fed. Appx. 977.

No. 01–10819. Pearson v. Stone. Ct. App. Cal., 3d App.
Dist. Certiorari denied.

No. 01–10820. Prosser v. Stubblefield, Superintendent,
Missouri Eastern Correctional Center. C. A. 8th Cir.
Certiorari denied.

No. 01–10821. Thomas v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 29 Fed. Appx. 241.

No. 01–10822. Lacaze v. Louisiana. Sup. Ct. La. Certio-
rari denied. Reported below: 824 So. 2d 1063.
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No. 01–10823. Lopez-Garcia v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 34 Fed. Appx. 390.

No. 01–10824. Locklear v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 26 Fed. Appx. 371.

No. 01–10825. Manning v. United States. C. A. 11th Cir.
Certiorari denied.

No. 01–10826. Johnson v. United States. C. A. 11th Cir.
Certiorari denied.

No. 01–10827. Johnson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 21 Fed. Appx. 174.

No. 01–10828. Salazar v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 38 Fed. Appx. 490.

No. 01–10829. Singh v. Bureau for Private Postsecond-
ary and Vocational Education of California. C. A. 9th
Cir. Certiorari denied. Reported below: 23 Fed. Appx. 846.

No. 01–10831. Thomas v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 38 Fed. Appx. 198.

No. 01–10833. Tinoco-Jaimes v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 31 Fed. Appx. 202.

No. 01–10834. Wade v. California. Sup. Ct. Cal. Certio-
rari denied.

No. 01–10835. Legette v. United States. C. A. 11th Cir.
Certiorari denied.

No. 01–10837. Mayers v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 794 A. 2d 637.

No. 01–10838. Bennett v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 29 Fed. Appx. 468.

No. 01–10839. Bortis et al., dba Bortis Construction &
Development v. Burd et ux. C. A. 9th Cir. Certiorari de-
nied. Reported below: 34 Fed. Appx. 523.

No. 01–10840. Taylor v. Director, Office of Workers’
Compensation Programs, Department of Labor, et al.
C. A. 11th Cir. Certiorari denied.
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No. 01–10841. Williams v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 39 Fed. Appx. 815.

No. 01–10842. Spearman v. United States. C. A. 6th Cir.
Certiorari denied.

No. 01–10843. Zambrana v. Ray, Warden. C. A. 10th Cir.
Certiorari denied.

No. 01–10845. Alvarez-Licona v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 34 Fed. Appx. 391.

No. 01–10846. C. D. v. Florida Department of Children
and Families. Dist. Ct. App. Fla., 5th Dist. Certiorari denied.
Reported below: 812 So. 2d 428.

No. 01–10847. Phelps v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 283 F. 3d 1176.

No. 01–10848. Doss v. Bailey. C. A. 5th Cir. Certiorari de-
nied. Reported below: 31 Fed. Appx. 835.

No. 01–10849. Campbell v. United States. C. A. 8th Cir.
Certiorari denied.

No. 01–10850. Correa v. United States. C. A. 11th Cir.
Certiorari denied.

No. 01–10852. Chinakool v. Kornland Building et al.
C. A. 9th Cir. Certiorari denied.

No. 01–10853. Kenney v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 283 F. 3d 934.

No. 01–10854. Johnson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 39 Fed. Appx. 1.

No. 01–10855. Michaud v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 268 F. 3d 728.

No. 01–10856. Rojas-Millan v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 31 Fed. Appx. 547.

No. 01–10857. Meachum v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 915.

No. 01–10858. Miller v. United States. C. A. 3d Cir. Cer-
tiorari denied.
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No. 01–10859. Godwin v. McDade, Superintendent, Har-
nett Correctional Institution. C. A. 4th Cir. Certiorari
denied. Reported below: 23 Fed. Appx. 164.

No. 01–10860. Farina v. Florida Board of Regents. Sup.
Ct. Fla. Certiorari denied. Reported below: 816 So. 2d 126.

No. 01–10861. Hernandez v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 967.

No. 01–10862. Hernandez-Herrera v. United States.
C. A. 9th Cir. Certiorari denied. Reported below: 273 F. 3d
1213.

No. 01–10863. Hadden v. Wyoming. Sup. Ct. Wyo. Certio-
rari denied. Reported below: 42 P. 3d 495.

No. 01–10865. Hernandez v. Mitchell, Warden. C. A. 9th
Cir. Certiorari denied. Reported below: 39 Fed. Appx. 490.

No. 01–10866. Files v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 31 Fed. Appx. 198.

No. 01–10867. Furlow v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 151.

No. 01–10869. Sha (Engelhardt) v. Memorial Sloan Ket-
tering Cancer Center et al. C. A. 2d Cir. Certiorari de-
nied. Reported below: 29 Fed. Appx. 788.

No. 01–10870. Emuchay v. United States. C. A. 11th Cir.
Certiorari denied.

No. 01–10871. Cuevas v. Ayers, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 28 Fed. Appx. 643.

No. 01–10872. Almeraz v. California. App. Div., Super. Ct.
Cal., San Diego County. Certiorari denied.

No. 01–10874. Powell v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 283 F. 3d 946.

No. 01–10875. Glover v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 216 F. 3d 1088.

No. 01–10877. Fort v. Luebbers, Superintendent, Potosi
Correctional Center. C. A. 8th Cir. Certiorari denied.
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No. 01–10878. Hannah v. United States. C. A. 3d Cir.
Certiorari denied.

No. 01–10879. Gaines v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 821 So. 2d 295.

No. 01–10880. Gordon v. United States. C. A. 6th Cir.
Certiorari denied.

No. 01–10881. Gilley v. Alabama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 851 So. 2d 637.

No. 01–10882. Braziel v. Alameida, Director, California
Department of Corrections. C. A. 9th Cir. Certiorari
denied.

No. 01–10883. Terry v. Cross, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 26 Fed. Appx. 326.

No. 01–10885. Malpeso v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 38 Fed. Appx. 45.

No. 01–10887. Harris v. County of Cook et al. C. A. 7th
Cir. Certiorari denied. Reported below: 29 Fed. Appx. 400.

No. 01–10888. Benenhaley v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 281 F. 3d 423.

No. 01–10889. Ruotolo v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 286 F. 3d 1059.

No. 01–10891. Kirby v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 01–10892. Cole v. California. Sup. Ct. Cal. Certio-
rari denied.

No. 01–10893. Collazo-Aponte v. United States. C. A. 1st
Cir. Certiorari denied. Reported below: 281 F. 3d 320.

No. 01–10894. De Vinny v. California. Sup. Ct. Cal. Cer-
tiorari denied.

No. 01–10895. Blount v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.

No. 01–10896. Salley v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 21 Fed. Appx. 179.
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No. 01–10897. Smith v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 22 Fed. Appx. 261.

No. 01–10899. Stotts v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 30 Fed. Appx. 189.

No. 01–10900. Smedley v. Alabama. C. A. 11th Cir. Cer-
tiorari denied.

No. 01–10901. Rowsey v. United States et al. C. A. 11th
Cir. Certiorari denied.

No. 01–10902. Estelle v. Johnson, Commissioner, Missis-
sippi Department of Corrections. C. A. 5th Cir. Certiorari
denied. Reported below: 31 Fed. Appx. 833.

No. 01–10904. Alexander v. Luebbers, Superintendent,
Potosi Correctional Center. C. A. 8th Cir. Certiorari
denied.

No. 01–10905. Bonner v. Jones, Warden, et al. C. A. 11th
Cir. Certiorari denied.

No. 01–10906. McPherson v. Georgia. Sup. Ct. Ga. Certio-
rari denied. Reported below: 274 Ga. 444, 553 S. E. 2d 569.

No. 01–10907. Williams v. Johnson, Superintendent,
State Correctional Institution at Pittsburgh. C. A. 3d
Cir. Certiorari denied.

No. 01–10908. Pate v. Florida. Sup. Ct. Fla. Certiorari de-
nied. Reported below: 821 So. 2d 299.

No. 01–10910. Espinoza v. Peterson, Warden. C. A. 8th
Cir. Certiorari denied. Reported below: 283 F. 3d 949.

No. 01–10911. White v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 38 Fed. Appx. 426.

No. 01–10913. Goodreau v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 38 Fed. Appx. 369.

No. 01–10914. Putman v. Head, Warden. C. A. 11th Cir.
Certiorari denied. Reported below: 268 F. 3d 1223.

No. 01–10915. Blackshear v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 220.
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No. 01–10916. Pittman v. North Carolina. Gen. Ct. Jus-
tice, Super. Ct. Div., Buncombe County, N. C. Certiorari denied.

No. 01–10917. Cooper v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 39.

No. 01–10918. Taylor v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 01–10919. Thompson v. Michigan Department of Cor-
rections et al. C. A. 6th Cir. Certiorari denied. Reported
below: 25 Fed. Appx. 357.

No. 01–10920. Ramirez et al. v. United States; and
No. 01–10962. Jenkins v. United States. C. A. 9th Cir.

Certiorari denied. Reported below: 44 Fed. Appx. 80.

No. 01–10921. Amarille v. Office of Personnel Manage-
ment. C. A. Fed. Cir. Certiorari denied. Reported below: 28
Fed. Appx. 931.

No. 01–10922. Miller, aka Smith v. United States. C. A.
8th Cir. Certiorari denied. Reported below: 283 F. 3d 907.

No. 01–10923. Rolett v. United States. C. A. 8th Cir.
Certiorari denied.

No. 01–10924. Cole v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 31 Fed. Appx. 235.

No. 01–10926. King v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 32 Fed. Appx. 422.

No. 01–10927. Lacy v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 31 Fed. Appx. 256.

No. 01–10928. Jacque v. Western Regional Off-Track
Betting Corp. et al. C. A. 2d Cir. Certiorari denied. Re-
ported below: 16 Fed. Appx. 52.

No. 01–10929. Kee v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 29 Fed. Appx. 625.

No. 01–10930. Redante v. Ramirez-Palmer, Warden, et al.
C. A. 9th Cir. Certiorari denied. Reported below: 23 Fed.
Appx. 802.
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No. 01–10931. Bessent v. Mississippi. Ct. App. Miss. Cer-
tiorari denied. Reported below: 808 So. 2d 979.

No. 01–10932. Siebler v. United States. C. A. 11th Cir.
Certiorari denied.

No. 01–10933. Alarcon-Jaimez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 31 Fed. Appx. 553.

No. 01–10934. Tierney v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 38 Fed. Appx. 424.

No. 01–10935. De Los Santos v. United States. C. A. 3d
Cir. Certiorari denied. Reported below: 38 Fed. Appx. 719.

No. 01–10936. Aaron v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 33 Fed. Appx. 180.

No. 01–10937. Paredes v. Utah Labor Commission et al.
Ct. App. Utah. Certiorari denied.

No. 01–10938. Burton v. Missouri. Ct. App. Mo., Eastern
Dist. Certiorari denied. Reported below: 68 S. W. 3d 490.

No. 01–10939. Stamps v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 159.

No. 01–10942. Butler v. United States. C. A. 11th Cir.
Certiorari denied.

No. 01–10943. Verrecchia v. United States. C. A. 1st Cir.
Certiorari denied.

No. 01–10944. Williams v. Alabama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 830 So. 2d 45.

No. 01–10945. Woodall v. New York. App. Div., Sup. Ct.
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 289
App. Div. 2d 1008, 735 N. Y. S. 2d 306.

No. 01–10946. Miles v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 30 Fed. Appx. 195.

No. 01–10947. Salami v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 274 F. 3d 435.

No. 01–10948. Newman v. Morgan, Warden. Ct. App. Ky.
Certiorari denied.
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No. 01–10949. Baltazar v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 34 Fed.
Appx. 151.

No. 01–10951. Peeples v. United States. C. A. 6th Cir.
Certiorari denied.

No. 01–10952. Torres v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 150.

No. 01–10953. Windham v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 01–10954. Yeung Mung Weng v. United States. C. A.
2d Cir. Certiorari denied. Reported below: 29 Fed. Appx. 731.

No. 01–10955. Chavez Ybarra v. Texas. Ct. Crim. App.
Tex. Certiorari denied.

No. 01–10956. Williams v. Lavan, Superintendent, State
Correctional Institution at Dallas, et al. C. A. 3d Cir.
Certiorari denied.

No. 01–10957. Ruiz v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 35 Fed. Appx. 856.

No. 01–10958. Ahart v. Ohio. Ct. App. Ohio, Mahoning
County. Certiorari denied.

No. 01–10959. Ellis v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 30 Fed. Appx. 302.

No. 01–10960. Neal v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 22 Fed. Appx. 226.

No. 01–10961. Anderson v. Alabama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 831 So. 2d 57.

No. 01–10963. Serrano v. Senkowski, Superintendent,
Clinton Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 01–10964. Bellizzi v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 387.
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No. 01–10965. Marshall v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 29 Fed. Appx. 156.

No. 01–10968. Rasten v. Town of Brookline, Massachu-
setts, et al. C. A. 1st Cir. Certiorari denied. Reported
below: 22 Fed. Appx. 29.

No. 01–10969. Posada v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 966.

No. 01–10970. Cleveland v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 13 Fed. Appx. 71.

No. 01–10971. Damerville v. Mundt, Warden. C. A. 8th
Cir. Certiorari denied.

No. 01–10972. Brown v. Litscher, Secretary, Wisconsin
Department of Corrections, et al. C. A. 7th Cir. Certio-
rari denied. Reported below: 26 Fed. Appx. 548.

No. 01–10974. Corrales-Quintero v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 38 Fed. Appx. 440.

No. 01–10975. Beckford v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 22 Fed. Appx. 237.

No. 01–10976. Carter v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 283 F. 3d 755.

No. 01–10977. Daniel v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 283 F. 3d 697.

No. 01–10978. Downs v. Galaza, Warden. C. A. 9th Cir.
Certiorari denied.

No. 01–10979. Parker v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 01–10981. Liberty v. Texas. Ct. App. Tex., 14th Dist.
Certiorari denied.

No. 01–10982. Arturo Marquez v. United States. C. A.
9th Cir. Certiorari denied.
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No. 01–10983. Kathawa v. MacMeekin, Warden. C. A. 6th
Cir. Certiorari denied.

No. 01–10984. Mandrake v. Attorney General of Ari-
zona. C. A. 9th Cir. Certiorari denied.

No. 01–10985. King v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 01–10986. Kaufmann v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 282 F. 3d 1336.

No. 01–10987. Thompson et al. v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 281 F. 3d 1088.

No. 01–10988. Vasquez v. United States. C. A. 5th Cir.
Certiorari denied.

No. 01–10989. Heim v. Bush, President of the United
States. C. A. 8th Cir. Certiorari denied. Reported below: 22
Fed. Appx. 690.

No. 01–10990. Guzman-Hernandez v. United States.
C. A. 9th Cir. Certiorari denied. Reported below: 32 Fed.
Appx. 436.

No. 01–10991. Gomez-Cortez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 34 Fed. Appx. 152.

No. 01–10992. Hall v. Tyszkiewicz, Warden, et al. C. A.
6th Cir. Certiorari denied. Reported below: 28 Fed. Appx. 493.

No. 01–10993. Humphrey v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 30 Fed. Appx. 596.

No. 01–10994. Fletcher v. Davis, Governor of California,
et al. C. A. 9th Cir. Certiorari denied.

No. 01–10995. Hunter v. Cain, Warden. C. A. 5th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 835.

No. 01–10997. Hollingsworth v. Angelone, Director, Vir-
ginia Department of Corrections. C. A. 4th Cir. Certiorari
denied. Reported below: 26 Fed. Appx. 328.

No. 01–10998. Gilchrist v. Allen, Superintendent, Mas-
sachusetts Correction Institution-Cedar Junction. C. A.
1st Cir. Certiorari denied.
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No. 01–10999. Gundersen v. United States. C. A. 8th Cir.
Certiorari denied.

No. 01–11000. Hansen, aka Wells, aka Henry v. United
States. C. A. 11th Cir. Certiorari denied. Reported below: 31
Fed. Appx. 939.

No. 01–11001. Garcia v. United States. C. A. 7th Cir.
Certiorari denied.

No. 01–11003. Hill v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. Ct.
Crim. App. Tex. Certiorari denied.

No. 01–11004. Salyard v. Texas. Ct. App. Tex., 9th Dist.
Certiorari denied.

No. 01–11005. Vukadinovich v. Board of School Trustees
of North Newton School Corp. et al. C. A. 7th Cir. Certio-
rari denied. Reported below: 278 F. 3d 693.

No. 01–11007. Welch v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 01–11008. Touvell v. DeWitt, Warden. C. A. 6th Cir.
Certiorari denied.

No. 01–11009. Taylor v. Waters, Warden. C. A. 11th Cir.
Certiorari denied. Reported below: 277 F. 3d 1380.

No. 01–11010. Rake v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 34 Fed. Appx. 967.

No. 01–11011. Keelen v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 01–11012. Reyna v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 01–11013. Escobar de Jesus v. United States. C. A.
1st Cir. Certiorari denied.

No. 01–11014. Edwards v. Moore, Secretary, Florida De-
partment of Corrections. Sup. Ct. Fla. Certiorari denied.
Reported below: 817 So. 2d 846.
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No. 01–11016. DeVillasee v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 244.

No. 01–11017. Blaney v. City of Virginia Beach et al.
C. A. 4th Cir. Certiorari denied. Reported below: 30 Fed.
Appx. 322.

No. 01–11018. Taylor v. California. Ct. App. Cal., 6th App.
Dist. Certiorari denied.

No. 01–11019. Wilkes v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 01–11020. Younger v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 01–11021. Lorenzo-Hernandez v. United States.
C. A. 1st Cir. Certiorari denied. Reported below: 279 F. 3d 19.

No. 01–11022. Hardy v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 962.

No. 01–11023. Bravo v. Kuykendall, Warden. C. A. 9th
Cir. Certiorari denied.

No. 01–11024. Bailey v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 286 F. 3d 1219.

No. 01–11025. Moody v. North Carolina. Gen. Ct. Justice,
Super. Ct. Div., Davidson County, N. C. Certiorari denied.

No. 01–11026. Witherspoon v. Oklahoma. C. A. 10th Cir.
Certiorari denied. Reported below: 28 Fed. Appx. 760.

No. 01–11027. Mack v. Artuz, Superintendent, Green
Haven Correctional Center. C. A. 2d Cir. Certiorari de-
nied. Reported below: 33 Fed. Appx. 575.

No. 01–11028. Marston v. White, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 18 Fed. Appx. 545.

No. 01–11032. Dodd v. United States. C. A. 11th Cir. Cer-
tiorari denied.
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No. 01–11033. Darnell v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 01–11034. Campbell v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 11 Fed. Appx. 650.

No. 01–11035. Chilton v. Virginia. Ct. App. Va. Certio-
rari denied.

No. 01–11036. Raygoza Aguayo v. United States; and Pina
Arellano, aka Alberto Lopez, aka Lopez-Gonzalez v.
United States. C. A. 8th Cir. Certiorari denied. Reported
below: 33 Fed. Appx. 240 (first judgment) and 241 (second
judgment).

No. 01–11037. Arrington v. United States. C. A. 7th Cir.
Certiorari denied.

No. 02–2. Connecticut v. Physicians Health Services of
Connecticut, Inc. C. A. 2d Cir. Certiorari denied. Reported
below: 287 F. 3d 110.

No. 02–3. Cobb v. Time, Inc., dba Sports Illustrated.
C. A. 6th Cir. Certiorari denied. Reported below: 278 F. 3d 629.

No. 02–4. Bruetman v. Herbstein; and
No. 02–95. Bruetman v. Herbstein. C. A. 7th Cir. Certio-

rari denied. Reported below: 32 Fed. Appx. 158.

No. 02–5. Rosette Inc. et al. v. United States et al.
C. A. 10th Cir. Certiorari denied. Reported below: 277 F. 3d
1222.

No. 02–6. Research Systems Corp. v. IPSOS Publicite
et al. C. A. 7th Cir. Certiorari denied. Reported below: 276
F. 3d 914.

No. 02–7. San Lazaro Assn., Inc., dba Biomedical Labora-
tory, et al. v. Connell, Controller of California, et al.
C. A. 9th Cir. Certiorari denied. Reported below: 286 F. 3d
1088.

No. 02–8. Woosley v. Adoption Alliance et al. Ct. App.
Tex., 4th Dist. Certiorari denied.
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No. 02–9. Osborne v. Lord, Superintendent, Bedford
Hills Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 02–11. Lauck v. Department of the Army. C. A. Fed.
Cir. Certiorari denied. Reported below: 35 Fed. Appx. 861.

No. 02–13. Fichtner v. Texas. Ct. App. Tex., 5th Dist.
Certiorari denied.

No. 02–14. Russo v. Connecticut. Sup. Ct. Conn. Certio-
rari denied. Reported below: 259 Conn. 436, 790 A. 2d 1132.

No. 02–16. Stone v. City of Indianapolis Public Utilities
Division, dba Citizens Gas & Coke Utility, et al. C. A. 7th
Cir. Certiorari denied. Reported below: 281 F. 3d 640 and 28
Fed. Appx. 573.

No. 02–17. O’Connor v. California Teachers’ Retirement
System et al. C. A. 9th Cir. Certiorari denied. Reported
below: 31 Fed. Appx. 473.

No. 02–21. Seafreeze Alaska, L. P. v. Harper et al.
C. A. 9th Cir. Certiorari denied. Reported below: 278 F. 3d 971.

No. 02–22. Roggeman v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 279 F. 3d 573.

No. 02–23. Foxx v. Department of the Navy et al. C. A.
4th Cir. Certiorari denied. Reported below: 15 Fed. Appx. 95.

No. 02–24. George v. Commissioner of Internal Reve-
nue. C. A. 9th Cir. Certiorari denied. Reported below: 22
Fed. Appx. 934.

No. 02–26. Irons v. Asociacion de Propietarios de la
Urbanizacion Dorado Reef, Inc. C. A. 1st Cir. Certiorari
denied.

No. 02–28. Barth v. Town of Sanford et al. C. A. 1st
Cir. Certiorari denied.

No. 02–31. Herbst v. Brown. C. A. 2d Cir. Certiorari de-
nied. Reported below: 23 Fed. Appx. 84.

No. 02–32. Smith v. Wise County Bail Bond Board. Ct.
App. Tex., 2d Dist. Certiorari denied.
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No. 02–33. Social Communications Sites v. Bevan et ux.
C. A. 9th Cir. Certiorari denied. Reported below: 38 Fed.
Appx. 465.

No. 02–34. Southwestern Illinois Development Author-
ity v. National City Environmental, L. L. C., et al. Sup.
Ct. Ill. Certiorari denied. Reported below: 199 Ill. 2d 225, 768
N. E. 2d 1.

No. 02–35. Upsher et al. v. Grosse Pointe Public School
System et al. C. A. 6th Cir. Certiorari denied. Reported
below: 285 F. 3d 448.

No. 02–36. Szehinskyj v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 277 F. 3d 331.

No. 02–37. Steel v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 276 F. 3d 582.

No. 02–38. Ryan et al. v. Union Pacific Railroad Co.
et al. C. A. 7th Cir. Certiorari denied. Reported below: 286
F. 3d 456.

No. 02–40. Grecco v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 29 Fed. Appx. 817.

No. 02–41. Provost Umphrey Law Firm et al. v. Coffman.
C. A. 5th Cir. Certiorari denied. Reported below: 33 Fed.
Appx. 705.

No. 02–43. Stew Leonard’s v. Veneman, Secretary of
Agriculture. C. A. 2d Cir. Certiorari denied. Reported
below: 32 Fed. Appx. 606.

No. 02–44. Cor-Bon Custom Bullet Co. v. United States.
C. A. 6th Cir. Certiorari denied. Reported below: 287 F. 3d 576.

No. 02–45. Taylor v. Wil Lou Gray Opportunity School
et al. Ct. App. S. C. Certiorari denied.

No. 02–46. JBL, Inc., et al. v. Bose Corp. C. A. Fed. Cir.
Certiorari denied. Reported below: 274 F. 3d 1354.

No. 02–47. Mayor and City Council of Baltimore v. West
Virginia et al. C. A. 6th Cir. Certiorari denied. Reported
below: 285 F. 3d 522.
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No. 02–48. Kevorkian v. Michigan. Ct. App. Mich. Certio-
rari denied. Reported below: 248 Mich. App. 373, 639 N. W.
2d 291.

No. 02–49. Lewin v. Cooke et al. C. A. 4th Cir. Certiorari
denied. Reported below: 28 Fed. Appx. 186.

No. 02–51. Lincoln v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 02–52. Consolidation Coal Co. et al. v. C. L. Ritter
Lumber Co., Inc., et al. C. A. 4th Cir. Certiorari denied.
Reported below: 283 F. 3d 226.

No. 02–53. Caricofe et vir, Personal Representatives
of the Estate of Caricofe v. Mayor and City Council of
Ocean City, Maryland, et al. C. A. 4th Cir. Certiorari de-
nied. Reported below: 32 Fed. Appx. 62.

No. 02–55. Dennis et ux. v. City of Easton et al.
Commw. Ct. Pa. Certiorari denied. Reported below: 777 A. 2d
1267.

No. 02–56. DeMauro v. DeMauro. Sup. Ct. N. H. Certio-
rari denied. Reported below: 147 N. H. 478, 794 A. 2d 112.

No. 02–57. King et ux. v. Merrill Lynch Credit Corp.
et al. C. A. 3d Cir. Certiorari denied. Reported below: 281
F. 3d 222.

No. 02–59. Cheshire v. Commissioner of Internal Reve-
nue. C. A. 5th Cir. Certiorari denied. Reported below: 282
F. 3d 326.

No. 02–60. Dahlstrom v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 281 F. 3d 1279.

No. 02–62. Parsons v. Pond et al. C. A. 2d Cir. Certiorari
denied. Reported below: 25 Fed. Appx. 77.

No. 02–63. Johnson v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 8 Fed. Appx. 680.

No. 02–65. Green Spring Health Services, Inc., et al. v.
Pennsylvania Psychiatric Society. C. A. 3d Cir. Certiorari
denied. Reported below: 280 F. 3d 278.
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No. 02–67. Favela v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 30 Fed. Appx. 697.

No. 02–68. Giuliani v. United States et al. C. A. Fed.
Cir. Certiorari denied. Reported below: 6 Fed. Appx. 863.

No. 02–71. 1–800–Flowers.com, Inc., et al. v. Jahn et al.
C. A. 7th Cir. Certiorari denied. Reported below: 284 F. 3d 807.

No. 02–72. Carrasquillo v. United States. C. A. 1st Cir.
Certiorari denied.

No. 02–74. Downs v. Potter, Postmaster General. C. A.
6th Cir. Certiorari denied. Reported below: 31 Fed. Appx. 848.

No. 02–75. Tijerina v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 35 Fed. Appx. 390.

No. 02–76. Callendar v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 275 Ga. 115, 561 S. E. 2d 113.

No. 02–78. McLain et al. v. Bush et al. C. A. 9th Cir.
Certiorari denied. Reported below: 26 Fed. Appx. 746.

No. 02–79. Miller-Wagenknecht v. City of Munroe
Falls et al. Ct. App. Ohio, Summit County. Certiorari
denied.

No. 02–80. Mid-Island Hospital, Inc., et al. v. Empire
Blue Cross and Blue Shield. C. A. 2d Cir. Certiorari de-
nied. Reported below: 276 F. 3d 123.

No. 02–81. Nader et al. v. Blackwell, Secretary of
State of Ohio. C. A. 6th Cir. Certiorari denied. Reported
below: 25 Fed. Appx. 411.

No. 02–82. Jules v. Maryland. Ct. Sp. App. Md. Certio-
rari denied. Reported below: 141 Md. App. 739.

No. 02–83. Grady et al. v. Town and City of Middletown
et al. C. A. 2d Cir. Certiorari denied.

No. 02–84. Hart v. Commissioner of Internal Revenue.
C. A. 9th Cir. Certiorari denied. Reported below: 14 Fed.
Appx. 990.
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No. 02–85. Clinkscale v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 30 Fed. Appx. 330.

No. 02–86. Tri County Landfill Assn., Inc. v. Brule
County, South Dakota. Sup. Ct. S. D. Certiorari denied.
Reported below: 641 N. W. 2d 147.

No. 02–87. Arnold, aka Dickson, aka Montague v. United
States. C. A. 9th Cir. Certiorari denied. Reported below: 33
Fed. Appx. 837.

No. 02–89. Tollett v. City of Kemah, Texas, et al. C. A.
5th Cir. Certiorari denied. Reported below: 285 F. 3d 357.

No. 02–91. Weiss, Executor and Trustee for Abt v.
St. Paul Fire & Marine Insurance Co. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 283 F. 3d 790.

No. 02–92. Westinghouse Electric Corp. v. Pennsylvania
Workers’ Compensation Appeal Board et al. Commw. Ct.
Pa. Certiorari denied.

No. 02–96. Vey v. Pennsylvania. Sup. Ct. Pa. Certiorari
denied.

No. 02–97. Tocco et al. v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 286 F. 3d 934.

No. 02–98. Wexler, dba Wexler and Wexler v. Davis
Boyd et al. C. A. 7th Cir. Certiorari denied. Reported
below: 275 F. 3d 642.

No. 02–99. Valdez v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 274 F. 3d 941.

No. 02–100. Koster v. Michigan. Cir. Ct. Mich., Kalamazoo
County. Certiorari denied.

No. 02–101. John Street Leasehold, LLC v. Federal De-
posit Insurance Corporation et al. C. A. 2d Cir. Certio-
rari denied. Reported below: 283 F. 3d 73.

No. 02–103. Life Systems, Inc. v. Lowry Chiropractic
Life Centers, Inc. Cir. Ct., City of Richmond, Va. Certio-
rari denied.



537ORD Unit: $PT1 [05-04-04 10:07:28] PGT: ORD1BV (Bound Volume)

884 OCTOBER TERM, 2002

October 7, 2002 537 U. S.

No. 02–105. Vukelich v. Tennessee. Ct. Crim. App. Tenn.
Certiorari denied.

No. 02–106. Loranger v. Wisconsin. Ct. App. Wis. Certio-
rari denied. Reported below: 250 Wis. 2d 198, 640 N. W. 2d 555.

No. 02–109. Alicea v. United States; and
No. 02–5442. Matias v. United States. C. A. 7th Cir. Cer-

tiorari denied. Reported below: 287 F. 3d 609.

No. 02–110. Collins v. Greenberg et al. C. A. 2d Cir.
Certiorari denied. Reported below: 32 Fed. Appx. 3.

No. 02–113. Scates v. Principi, Secretary of Veterans
Affairs. C. A. Fed. Cir. Certiorari denied. Reported below:
282 F. 3d 1362.

No. 02–114. Gravitte v. North Carolina Division of
Motor Vehicles et al. C. A. 4th Cir. Certiorari denied. Re-
ported below: 33 Fed. Appx. 45.

No. 02–115. Green, Individually and as Trustee, et al.
v. Fund Asset Management et al. C. A. 3d Cir. Certiorari
denied. Reported below: 286 F. 3d 682.

No. 02–116. Gonzalez v. Texas. Sup. Ct. Tex. Certiorari
denied.

No. 02–118. Ouimette v. United States. C. A. 1st Cir.
Certiorari denied.

No. 02–119. Bryce v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 287 F. 3d 249.

No. 02–120. Millbrook v. IBP, Inc. C. A. 7th Cir. Certio-
rari denied. Reported below: 280 F. 3d 1169.

No. 02–122. Kloster Cruise Lines N. V., dba Norwegian
Cruise Line v. Espinet et al. Dist. Ct. App. Fla., 3d Dist.
Certiorari denied. Reported below: 758 So. 2d 699.

No. 02–123. Lees v. Evans, Secretary of Commerce.
C. A. Fed. Cir. Certiorari denied. Reported below: 31 Fed.
Appx. 680.

No. 02–124. Sikes et al. v. American Telephone & Tele-
graph Co. C. A. 11th Cir. Certiorari denied. Reported below:
281 F. 3d 1350.
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No. 02–128. R. M. S. Titanic, Inc. v. The Wrecked and
Abandoned Vessel et al. C. A. 4th Cir. Certiorari denied.
Reported below: 286 F. 3d 194.

No. 02–133. Memorial Medical Center v. Godwin et ux.
Ct. App. N. M. Certiorari denied. Reported below: 130 N. M.
434, 25 P. 3d 273.

No. 02–134. Ratley v. City of Jacksonville. C. A. 11th
Cir. Certiorari denied. Reported below: 37 Fed. Appx. 507.

No. 02–140. Fraser et al. v. Major League Soccer et al.
C. A. 1st Cir. Certiorari denied. Reported below: 284 F. 3d 47.

No. 02–141. Giannetti et al. v. Pruzinsky. C. A. 6th Cir.
Certiorari denied. Reported below: 282 F. 3d 434.

No. 02–142. Ross v. Rail Car America, Inc., et al. C. A.
8th Cir. Certiorari denied. Reported below: 285 F. 3d 735.

No. 02–143. International Brotherhood of Teamsters,
Local Union No. 744 v. Anheuser-Busch, Inc. C. A. 7th Cir.
Certiorari denied. Reported below: 280 F. 3d 1133.

No. 02–146. Neill v. Weinstein, Administrative Judge,
Circuit Court of Maryland, Montgomery County. C. A.
4th Cir. Certiorari denied. Reported below: 33 Fed. Appx. 148.

No. 02–147. Brost v. Briley, Warden. C. A. 7th Cir. Cer-
tiorari denied.

No. 02–148. Arora v. Board of Civil Service Commission-
ers et al. Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 02–149. Spanish Cove Sanitation, Inc. v. Louisville
and Jefferson County Metropolitan Sewer District. Sup.
Ct. Ky. Certiorari denied. Reported below: 72 S. W. 3d 918.

No. 02–150. Chajmovicz v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 29 Fed. Appx. 768.

No. 02–151. LaFavre et al. v. Kansas Department of
Revenue et al. Sup. Ct. Kan. Certiorari denied.

No. 02–152. Marx v. Meridian Bancorp, Inc., et al. C. A.
3d Cir. Certiorari denied. Reported below: 32 Fed. Appx. 645.
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No. 02–153. Aponte et al. v. Calderon et al. C. A. 1st
Cir. Certiorari denied. Reported below: 284 F. 3d 184.

No. 02–154. Sexton v. Kemna, Superintendent, Cross-
roads Correctional Center. C. A. 8th Cir. Certiorari de-
nied. Reported below: 278 F. 3d 808.

No. 02–157. Hogan v. Potter, Postmaster General, et al.
C. A. 9th Cir. Certiorari denied. Reported below: 15 Fed.
Appx. 458.

No. 02–158. Hourani v. United States. C. A. 6th Cir.
Certiorari denied.

No. 02–159. Ford Marrin Esposito Witmeyer & Gleser,
L. L. P. v. Fitzgerald. C. A. 2d Cir. Certiorari denied. Re-
ported below: 29 Fed. Appx. 740.

No. 02–161. Velez-Ruiz v. Trimble. C. A. 6th Cir. Certio-
rari denied.

No. 02–163. American Family Assn., Inc., et al. v. City
and County of San Francisco et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 277 F. 3d 1114.

No. 02–164. Bielomatik Leuze GmbH�Co. v. Furry et ux.
C. A. 9th Cir. Certiorari denied. Reported below: 32 Fed.
Appx. 882.

No. 02–166. Zenon Rodriguez et al. v. United States.
C. A. 1st Cir. Certiorari denied. Reported below: 289 F. 3d 28.

No. 02–169. Golden Peanut Co. v. Bass et al. Sup. Ct. Ga.
Certiorari denied. Reported below: 275 Ga. 145, 563 S. E. 2d 116.

No. 02–170. Guidice v. United States; and
No. 02–5466. Iacobelli v. United States. C. A. 2d Cir.

Certiorari denied. Reported below: 31 Fed. Appx. 21.

No. 02–171. Hall v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 56 M. J. 432.

No. 02–173. Berthelot v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 839.

No. 02–175. Crissman et ux. v. Dover Downs, Inc. C. A.
3d Cir. Certiorari denied. Reported below: 289 F. 3d 231.
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No. 02–176. Crouch v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 288 F. 3d 907.

No. 02–178. Barboza v. Massachusetts. App. Ct. Mass.
Certiorari denied. Reported below: 54 Mass. App. 99, 763 N. E.
2d 547.

No. 02–184. Anderson, dba M. X. Express v. Indiana De-
partment of State Revenue. Tax Ct. Ind. Certiorari de-
nied. Reported below: 758 N. E. 2d 597.

No. 02–186. Evans v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 32 Fed. Appx. 31.

No. 02–192. Luna v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 31 Fed. Appx. 461.

No. 02–208. Carlson v. General Electric Co. et al.
C. A. 9th Cir. Certiorari denied. Reported below: 35 Fed.
Appx. 481.

No. 02–211. Irala v. Connecticut. App. Ct. Conn. Certio-
rari denied. Reported below: 68 Conn. App. 499, 792 A. 2d 109.

No. 02–212. Green et al. v. CBS Broadcasting Inc. et
al. C. A. 5th Cir. Certiorari denied. Reported below: 286 F.
3d 281.

No. 02–221. Montalban v. Louisiana. Sup. Ct. La. Certio-
rari denied. Reported below: 810 So. 2d 1106.

No. 02–224. Knox v. Potter, Postmaster General. C. A.
9th Cir. Certiorari denied. Reported below: 26 Fed. Appx. 673.

No. 02–225. Lerman v. Ari, Acting Director, New Jersey
Division of Motor Vehicles. C. A. 3d Cir. Certiorari denied.
Reported below: 40 Fed. Appx. 654.

No. 02–229. Equals International, Ltd. v. Scenic Air-
lines. C. A. 9th Cir. Certiorari denied. Reported below: 35
Fed. Appx. 532.

No. 02–231. Xiangyuan Zhu v. Bunting et al. Ct. App.
Kan. Certiorari denied. Reported below: 30 Kan. App. 2d –––,
40 P. 3d 342.
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No. 02–232. Runyan v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 290 F. 3d 223.

No. 02–233. Nhan Khiem Tran v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 34 Fed. Appx. 963.

No. 02–237. Cieszkowska v. National Labor Relations
Board, Office of General Counsel. C. A. 2d Cir. Certio-
rari denied.

No. 02–238. Hickman v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–239. Grant v. United States. C. A. Fed. Cir. Cer-
tiorari denied. Reported below: 31 Fed. Appx. 684.

No. 02–250. Clark v. Mineta, Secretary of Transporta-
tion, et al. C. A. D. C. Cir. Certiorari denied.

No. 02–256. Frey v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 34 Fed. Appx. 151.

No. 02–270. Dodson v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 288 F. 3d 153.

No. 02–284. Smith v. Rigg. C. A. 9th Cir. Certiorari denied.
Reported below: 32 Fed. Appx. 398.

No. 02–294. Moises, aka Alpha v. United States. C. A.
2d Cir. Certiorari denied. Reported below: 38 Fed. Appx. 644.

No. 02–301. Nguyen et al. v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 279 F. 3d 1112.

No. 02–303. Cunningham v. Paige, Secretary of Educa-
tion. C. A. 3d Cir. Certiorari denied. Reported below: 29
Fed. Appx. 100.

No. 02–304. Fermin v. Barnhart, Commissioner of Social
Security. C. A. 5th Cir. Certiorari denied. Reported below:
37 Fed. Appx. 91.

No. 02–318. Olivares v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 292 F. 3d 196.

No. 02–326. Rolle et al. v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 979.
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No. 02–336. McIninch v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 36 Fed. Appx. 93.

No. 02–5001. Carpa v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 271 F. 3d 962.

No. 02–5002. Puente-Vasquez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 34 Fed. Appx. 962.

No. 02–5003. Pinkney v. Ward, Warden, et al. C. A. 11th
Cir. Certiorari denied.

No. 02–5004. Godfrey v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 962.

No. 02–5005. Hopes v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 286 F. 3d 788.

No. 02–5006. Hockaday v. Clark, Superintendent, Hoke
Correctional Institution. C. A. 4th Cir. Certiorari denied.
Reported below: 24 Fed. Appx. 235.

No. 02–5007. Henry v. California. Sup. Ct. Cal. Certio-
rari denied.

No. 02–5008. Greene v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 31 Fed. Appx. 287.

No. 02–5009. Hale v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 37 Fed. Appx. 604.

No. 02–5010. Hansley v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–5011. Griffiths v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 934.

No. 02–5012. Hunter v. District of Columbia Board of
Parole et al. C. A. D. C. Cir. Certiorari denied.

No. 02–5013. Soto v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 38 Fed. Appx. 102.

No. 02–5016. Barnett v. United States. C. A. 11th Cir.
Certiorari denied.
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No. 02–5017. Busby v. Internal Revenue Service. C. A.
11th Cir. Certiorari denied. Reported below: 34 Fed. Appx. 969.

No. 02–5018. Connelly v. Florida. Sup. Ct. Fla. Certio-
rari denied. Reported below: 821 So. 2d 293.

No. 02–5020. Pryor v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 34 Fed. Appx. 962.

No. 02–5021. Martinez-Garduno, aka Garcia-Jimenez v.
United States. C. A. 9th Cir. Certiorari denied. Reported
below: 31 Fed. Appx. 475.

No. 02–5022. Warin v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 38 Fed. Appx. 229.

No. 02–5023. Wallace v. New Jersey et al. C. A. 3d Cir.
Certiorari denied. Reported below: 281 F. 3d 226.

No. 02–5024. Wilkinson v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 34 Fed. Appx. 390.

No. 02–5026. Garcia v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 34 Fed. Appx. 963.

No. 02–5027. Benami-Vera v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 962.

No. 02–5028. Bright v. United States. Ct. App. D. C.
Certiorari denied.

No. 02–5029. Denney v. Galaza, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 36 Fed. Appx. 883.

No. 02–5030. Estrada v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 968.

No. 02–5031. Diaz v. Mercury Insurance Co. Ct. App.
Cal., 2d App. Dist. Certiorari denied.

No. 02–5032. Thomas v. Bilby-Knight et al. Ct. App. Tex.,
13th Dist. Certiorari denied. Reported below: 52 S. W. 3d 292.

No. 02–5033. Young v. Houston City Jail et al. C. A. 5th
Cir. Certiorari denied.
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No. 02–5035. Wilson v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.

No. 02–5037. Jacquez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 963.

No. 02–5038. Zochlinski v. Handy et al. Ct. App. Cal., 3d
App. Dist. Certiorari denied.

No. 02–5039. Adkins v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 274 F. 3d 444.

No. 02–5040. Sitton v. Dormire, Superintendent, Jeffer-
son City Correctional Center. C. A. 8th Cir. Certiorari
denied.

No. 02–5041. Hallgren v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 285 F. 3d 553.

No. 02–5042. Flores v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 254 F. 3d 73.

No. 02–5043. Robinson v. California. Ct. App. Cal., 4th
App. Dist. Certiorari denied.

No. 02–5044. Sealed Petitioner v. United States. C. A.
D. C. Cir. Certiorari denied. Reported below: 283 F. 3d 349.

No. 02–5045. Tucker v. United States. C. A. 5th Cir.
Certiorari denied.

No. 02–5046. McKinnedy v. Doherty, Director, Green-
ville County Detention Center, et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 23 Fed. Appx. 190.

No. 02–5048. Ruiz-Vargus v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 29 Fed. Appx. 163.

No. 02–5049. Batiste v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–5050. Muela Solis v. Everett, Warden, et al.
C. A. 10th Cir. Certiorari denied. Reported below: 31 Fed.
Appx. 631.
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No. 02–5051. Parker v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 02–5053. Hernandez-Escarsega v. Morris, Warden.
C. A. 10th Cir. Certiorari denied. Reported below: 43 Fed.
Appx. 181.

No. 02–5054. Griffin v. Campbell, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–5055. Hoetzel v. Frank. C. A. 3d Cir. Certiorari
denied.

No. 02–5056. Johnson v. Ohio. Ct. App. Ohio, Clinton
County. Certiorari denied.

No. 02–5057. Liefert v. Montana. Sup. Ct. Mont. Certio-
rari denied. Reported below: 309 Mont. 19, 43 P. 3d 329.

No. 02–5059. Wilkerson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 286 F. 3d 1324.

No. 02–5062. Paktipatt v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 38 Fed. Appx. 444.

No. 02–5063. Hart v. Avedovech. C. A. 9th Cir. Certio-
rari denied.

No. 02–5064. Jackson v. Cowan, Warden. Sup. Ct. Ill.
Certiorari denied. Reported below: 205 Ill. 2d 247, 793 N. E.
2d 1.

No. 02–5065. Knowles v. Lewis, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 22 Fed. Appx. 875.

No. 02–5066. Key v. United States Court of Appeals for
the Fourth Circuit. C. A. 4th Cir. Certiorari denied. Re-
ported below: 24 Fed. Appx. 225.

No. 02–5067. Jackson, aka Dean v. United States. C. A.
4th Cir. Certiorari denied. Reported below: 28 Fed. Appx. 291.

No. 02–5068. Simmons v. Twin City Towing Co. C. A. 5th
Cir. Certiorari denied. Reported below: 273 F. 3d 1101.

No. 02–5069. Vickers Bey v. Pataki, Governor of New
York. C. A. 2d Cir. Certiorari denied.
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No. 02–5070. Atwell v. Smith et al. C. A. 3d Cir. Certio-
rari denied.

No. 02–5071. McWee v. Weldon, Warden, et al. C. A. 4th
Cir. Certiorari denied. Reported below: 283 F. 3d 179.

No. 02–5072. Moreau v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 02–5073. Wright v. David, Superintendent, Greene
Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 02–5074. Williams v. Greiner, Superintendent,
Green Haven Correctional Facility. C. A. 2d Cir. Certio-
rari denied.

No. 02–5075. Sedgwick v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 345.

No. 02–5076. Shabazz v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 35 Fed. Appx. 563.

No. 02–5077. Soder v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 34 Fed. Appx. 623.

No. 02–5078. Ross v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 286 F. 3d 1307.

No. 02–5079. Zimmer v. Stewart, Director, Arizona De-
partment of Corrections. C. A. 9th Cir. Certiorari denied.

No. 02–5080. Walters v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 21 Fed. Appx. 225.

No. 02–5081. Taylor v. Turner, Superintendent, South
Mississippi Correctional Facility. C. A. 5th Cir. Certiorari
denied. Reported below: 35 Fed. Appx. 386.

No. 02–5082. Young v. Hughs et al. C. A. 3d Cir. Certio-
rari denied. Reported below: 29 Fed. Appx. 102.

No. 02–5083. Bogle v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 34 Fed. Appx. 966.

No. 02–5084. Blajos v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 292 F. 3d 1068.
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No. 02–5085. Gilbert, aka Smith v. United States. C. A.
4th Cir. Certiorari denied. Reported below: 22 Fed. Appx. 236.

No. 02–5086. Handakas v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 286 F. 3d 92.

No. 02–5087. Hickler v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 32 Fed. Appx. 947.

No. 02–5088. Gimotty v. Elo, Warden. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 40 Fed. Appx. 29.

No. 02–5089. Artis Bey v. Britton-Jackson, Warden, et
al. C. A. D. C. Cir. Certiorari denied.

No. 02–5090. Branch v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 02–5092. Hemmings v. New Jersey. Super. Ct. N. J.,
App. Div. Certiorari denied.

No. 02–5093. Benjamin v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 290.

No. 02–5094. Bayona v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 39 Fed. Appx. 511.

No. 02–5095. Bracy v. Schomig, Warden; and
No. 02–5098. Collins v. Walls, Warden. C. A. 7th Cir.

Certiorari denied. Reported below: 286 F. 3d 406.

No. 02–5099. Hall v. Mosely, Warden. C. A. 11th Cir.
Certiorari denied.

No. 02–5100. Hall, aka Valeriano v. United States.
C. A. 4th Cir. Certiorari denied. Reported below: 26 Fed.
Appx. 357.

No. 02–5101. Hopkins v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 30 Fed. Appx. 206.

No. 02–5102. Borth v. Walker et al. Ct. App. Tex., 7th
Dist. Certiorari denied.

No. 02–5103. Buchanan v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 785 A. 2d 1024.
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No. 02–5105. Bender v. United States. C. A. 6th Cir.
Certiorari denied.

No. 02–5106. Cummings v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 281 F. 3d 1046.

No. 02–5107. Dinkins v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 34 Fed.
Appx. 963.

No. 02–5108. Alexander v. Sacchet et al. C. A. 4th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 246.

No. 02–5109. Philmore v. Florida. Sup. Ct. Fla. Certio-
rari denied. Reported below: 820 So. 2d 919.

No. 02–5110. Dalia Gonzalez v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 37 Fed. Appx. 504.

No. 02–5111. Rogers v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 02–5112. Garcia Santollo v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 35 Fed. Appx. 386.

No. 02–5114. Armstead v. Virginia. Sup. Ct. Va. Certio-
rari denied.

No. 02–5115. Pittman v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied. Reported below: 326 Ill. App. 3d 297, 761
N. E. 2d 171.

No. 02–5116. Alea, fka Pasha v. Simpson, Judge, United
States District Court, Western District of Kentucky.
C. A. 6th Cir. Certiorari denied. Reported below: 286 F. 3d 378.

No. 02–5117. Nauss v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 785 A. 2d 1032.

No. 02–5118. Garcia v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 278 F. 3d 1210.

No. 02–5120. Turner v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 285 F. 3d 909.
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No. 02–5121. Woodson v. Hershey Chocolate of Virginia,
Inc. C. A. 4th Cir. Certiorari denied. Reported below: 22
Fed. Appx. 328.

No. 02–5122. West v. Holt, Warden. C. A. 5th Cir. Certio-
rari denied.

No. 02–5123. Nichols v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 38 Fed. Appx. 534.

No. 02–5124. Barnett v. United States. C. A. 2d Cir.
Certiorari denied.

No. 02–5125. Marte v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 38 Fed. Appx. 618.

No. 02–5126. Nimrod v. Ray, Warden. C. A. 8th Cir. Cer-
tiorari denied.

No. 02–5127. Smith v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 22 Fed. Appx. 253.

No. 02–5128. Moore v. Vandel, Sheriff, Fayette County,
Texas. C. A. 5th Cir. Certiorari denied.

No. 02–5129. Forsythe v. Walters, Superintendent,
State Regional Correctional Facility at Mercer, et al.
C. A. 3d Cir. Certiorari denied.

No. 02–5130. Gainey v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 355 N. C. 73, 558 S. E.
2d 463.

No. 02–5131. Gonzalez et vir v. State Bar of California
et al. Sup. Ct. Cal. Certiorari denied.

No. 02–5132. Sanders v. Kelly Services. C. A. D. C. Cir.
Certiorari denied. Reported below: 29 Fed. Appx. 5.

No. 02–5133. Dade v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 29 Fed. Appx. 135.

No. 02–5134. Davis v. Illinois. Sup. Ct. Ill. Certiorari de-
nied. Reported below: 205 Ill. 2d 349, 793 N. E. 2d 552.

No. 02–5135. Cornish v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 35 Fed. Appx. 387.
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No. 02–5136. Bacallao v. United States. C. A. 7th Cir.
Certiorari denied.

No. 02–5137. Chen Biao et al. v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 277 F. 3d 1151.

No. 02–5138. Cristin, aka Stanton v. Wolfe, Superin-
tendent, State Correctional Institution at Albion, et al.
C. A. 3d Cir. Certiorari denied. Reported below: 281 F. 3d 404.

No. 02–5139. Barritt v. West Virginia. C. A. 4th Cir.
Certiorari denied. Reported below: 26 Fed. Appx. 317.

No. 02–5140. Watkins v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 411.

No. 02–5141. Cheshier v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 39 Fed. Appx. 335.

No. 02–5142. Dixon v. Nevada. Sup. Ct. Nev. Certiorari
denied.

No. 02–5143. Carter v. Gibson, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 27 Fed. Appx. 934.

No. 02–5144. Carter v. Lee, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 283 F. 3d 240.

No. 02–5145. Martin v. Gibson, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 28 Fed. Appx. 866.

No. 02–5146. Lee v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 34 Fed. Appx. 963.

No. 02–5147. Martin et al. v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 29 Fed. Appx. 178.

No. 02–5148. Lattier-Holmes v. Peoples State Bank. Ct.
App. La., 2d Cir. Certiorari denied. Reported below: 796 So.
2d 176.

No. 02–5149. Jenkins v. Alameida, Director, California
Department of Corrections. C. A. 9th Cir. Certiorari
denied.

No. 02–5150. Jaimes-Maldonado v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 34 Fed. Appx. 963.
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No. 02–5151. Mayberry v. Tarrant County Community
Supervision and Corrections Department et al. C. A. 5th
Cir. Certiorari denied. Reported below: 34 Fed. Appx. 962.

No. 02–5152. Langworthy v. Goicochea. Ct. Sp. App. Md.
Certiorari denied.

No. 02–5153. Linsey v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 274 Ga. 723, 559 S. E. 2d 461.

No. 02–5154. Johonoson v. Sobina, Superintendent, State
Correctional Institution at Somerset, et al. C. A. 3d Cir.
Certiorari denied.

No. 02–5155. Longo v. Fischer, Superintendent, Sing
Sing Correctional Facility. C. A. 2d Cir. Certiorari denied.
Reported below: 23 Fed. Appx. 86.

No. 02–5156. Johnson v. Ceman. C. A. 8th Cir. Certiorari
denied.

No. 02–5157. Adams v. United States District Court for
the Central District of California (Palmer, Warden,
Real Party in Interest). C. A. 9th Cir. Certiorari denied.

No. 02–5159. Alvarez-Martinez v. United States. C. A.
7th Cir. Certiorari denied. Reported below: 286 F. 3d 470.

No. 02–5160. Anderson v. Missouri. Sup. Ct. Mo. Certio-
rari denied. Reported below: 79 S. W. 3d 420.

No. 02–5162. Youte v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 34 Fed. Appx. 968.

No. 02–5163. Todd v. Head, Warden. Super. Ct. Butts
County, Ga. Certiorari denied.

No. 02–5165. Brown v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 967.

No. 02–5166. Tapia v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 31 Fed. Appx. 928.

No. 02–5167. Woods v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 276 F. 3d 884.
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No. 02–5168. Gonzalez-Walker v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 34 Fed. Appx. 968.

No. 02–5169. Varga v. Baskerville, Warden. C. A. 4th
Cir. Certiorari denied. Reported below: 31 Fed. Appx. 242.

No. 02–5170. Martinez v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 277 F. 3d 517.

No. 02–5171. Lewis v. Moore, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari
denied.

No. 02–5173. Matthews v. Research Foundation, State
University of New York, Buffalo. C. A. 2d Cir. Certio-
rari denied.

No. 02–5174. Torres v. Briley, Warden. C. A. 7th Cir.
Certiorari denied.

No. 02–5175. Townsend v. Ellinger et al. C. A. 7th Cir.
Certiorari denied.

No. 02–5176. Derden v. Mississippi. Sup. Ct. Miss. Certio-
rari denied.

No. 02–5177. Steeley v. Department of Labor et al.
C. A. 1st Cir. Certiorari denied.

No. 02–5178. Young v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 02–5179. Carter v. Barnhart, Commissioner of Social
Security. C. A. 9th Cir. Certiorari denied. Reported below:
22 Fed. Appx. 930.

No. 02–5180. Allen v. Wyoming. Sup. Ct. Wyo. Certiorari
denied. Reported below: 43 P. 3d 551.

No. 02–5181. Moseley v. North Carolina. Gen. Ct. Justice,
Super. Ct. Div., Forsyth County, N. C. Certiorari denied.

No. 02–5182. Stokes v. Leonard, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 36 Fed. Appx. 801.
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No. 02–5183. Alevras v. United States. C. A. 3d Cir.
Certiorari denied.

No. 02–5184. Brown v. Finzel et al. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 24 Fed. Appx. 920.

No. 02–5186. Kok v. Coachella Valley Unified School
District. C. A. 9th Cir. Certiorari denied. Reported below:
31 Fed. Appx. 453.

No. 02–5187. Jenkins v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 26 Fed. Appx. 337.

No. 02–5188. Smith v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 33 Fed. Appx. 462.

No. 02–5189. Williams v. Benning, Superintendent,
State Correctional Institution at Greensburg, et al.
C. A. 3d Cir. Certiorari denied.

No. 02–5190. Mercedes v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 287 F. 3d 47.

No. 02–5191. Montes-Esparza v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 33 Fed. Appx. 338.

No. 02–5192. Hammond v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 286 F. 3d 189.

No. 02–5193. Hines v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 282 F. 3d 1002.

No. 02–5194. Howard v. Chicago Transit Authority.
App. Ct. Ill., 1st Dist. Certiorari denied.

No. 02–5195. Hutcherson v. Alameida, Director, Califor-
nia Department of Corrections. C. A. 9th Cir. Certiorari
denied. Reported below: 26 Fed. Appx. 769.

No. 02–5196. Hawker v. Florida et al. C. A. 11th Cir.
Certiorari denied.

No. 02–5197. Houston v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 35 Fed. Appx. 386.

No. 02–5198. Hardy v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 35 Fed. Appx. 387.
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No. 02–5199. Greene v. Washington. Ct. App. Wash. Cer-
tiorari denied.

No. 02–5200. Gray v. Gammon, Superintendent, Moberly
Correctional Center. C. A. 8th Cir. Certiorari denied. Re-
ported below: 283 F. 3d 917.

No. 02–5201. Genao, aka Martinez, aka Torres Sandria,
aka Sanabria v. United States. C. A. 1st Cir. Certiorari
denied. Reported below: 281 F. 3d 305.

No. 02–5202. Foster v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.

No. 02–5205. Jackson v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 02–5206. Berry v. Moore, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari
denied.

No. 02–5207. Lemmerer v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 277 F. 3d 579.

No. 02–5208. Beletsky v. Borgen. C. A. 7th Cir. Certio-
rari denied. Reported below: 27 Fed. Appx. 623.

No. 02–5209. Andreuccetti et ux. v. Jorgensen, Judge,
Circuit Court, 18th Judicial Circuit of Illinois, Du Page
County, et al. Sup. Ct. Ill. Certiorari denied.

No. 02–5210. Marquez v. City of Roswell. Ct. App. N. M.
Certiorari denied.

No. 02–5211. Roberts v. Callahan. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 30 Fed. Appx. 772.

No. 02–5212. Abbott v. Baldwin, Superintendent, East-
ern Oregon Correctional Institution. Ct. App. Ore. Cer-
tiorari denied. Reported below: 178 Ore. App. 289, 36 P. 3d 516.

No. 02–5213. Adams v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 33 Fed. Appx. 105.

No. 02–5215. Murphy v. United States. C. A. 1st Cir.
Certiorari denied.
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No. 02–5216. Naranjo v. Mundy Township. Cir. Ct. Gene-
see County, Mich. Certiorari denied.

No. 02–5217. Black v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 02–5219. Seaton v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 33 Fed. Appx. 134.

No. 02–5221. Cole v. Mosley, Warden, et al. C. A. 11th
Cir. Certiorari denied.

No. 02–5223. Nelson v. Pitcher, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–5224. Pointer v. Parents for Fair Share. C. A.
8th Cir. Certiorari denied. Reported below: 32 Fed. Appx. 187.

No. 02–5225. Mendez-Gudino v. United States; Prudencio
v. United States; Ramirez-Fernandez v. United States;
Rodriguez-Mancera v. United States; and Luargas-
Velasquez, aka Vargas-Velasquez, aka Meza-Fuentes v.
United States. C. A. 5th Cir. Certiorari denied. Reported
below: 35 Fed. Appx. 389 (third and fifth cases) and 390 (first,
second, and fourth cases).

No. 02–5226. Bearden v. Texas; and
No. 02–5227. Bearden v. Texas. Ct. App. Tex., 6th Dist.

Certiorari denied.

No. 02–5229. Miranda v. Connecticut. Sup. Ct. Conn.
Certiorari denied. Reported below: 260 Conn. 93, 794 A. 2d 506.

No. 02–5231. Henry v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 288 F. 3d 657.

No. 02–5232. Guerrero-Moreno v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 35 Fed. Appx. 390.

No. 02–5233. Okafor v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 02–5234. Parke v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 25 Fed. Appx. 72.
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No. 02–5235. McDonald v. Illinois. Sup. Ct. Ill. Certio-
rari denied.

No. 02–5236. Sloan v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 39 Fed. Appx. 83.

No. 02–5237. Parson v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–5238. Potts v. DeWeese et al. Ct. App. Ohio, Rich-
land County. Certiorari denied.

No. 02–5239. Arreola-Garcia, aka Garcia Arreola v.
United States. C. A. 5th Cir. Certiorari denied. Reported
below: 35 Fed. Appx. 387.

No. 02–5241. Santos-Urrea v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 32 Fed. Appx. 533.

No. 02–5242. Burley v. Nichelini et al. C. A. 9th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 537.

No. 02–5243. Miller v. Lee, Sheriff, Benton County, et
al. C. A. 8th Cir. Certiorari denied. Reported below: 25
Fed. Appx. 498.

No. 02–5244. McCoy v. Clark et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 32 Fed. Appx. 77.

No. 02–5245. Gaither v. Gomez et al. C. A. 9th Cir. Cer-
tiorari denied.

No. 02–5246. Hunter v. Haviland, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–5247. Franklin v. Bilbray et al. Sup. Ct. Nev.
Certiorari denied.

No. 02–5249. Crawford v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–5250. Cheatham v. Anderson, Warden. C. A. 6th
Cir. Certiorari denied. Reported below: 27 Fed. Appx. 442.

No. 02–5251. Delgado v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 20 Fed. Appx. 407.
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No. 02–5252. Daye v. Brannon et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 22 Fed. Appx. 216.

No. 02–5253. Moran v. Hunt, Superintendent, Columbus
Correctional Institution. C. A. 4th Cir. Certiorari denied.
Reported below: 30 Fed. Appx. 191.

No. 02–5254. McCoy v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–5255. Spates v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 930.

No. 02–5256. Schwartz v. Dollar Bank. C. A. 3d Cir.
Certiorari denied.

No. 02–5257. Moore v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 374.

No. 02–5258. Nevarez-Diaz v. United States. C. A. 7th
Cir. Certiorari denied.

No. 02–5259. Alvaro Prieto v. Cockrell, Director, Texas
Department of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–5260. Penk v. Rumsfeld, Secretary of Defense.
C. A. 10th Cir. Certiorari denied. Reported below: 35 Fed.
Appx. 837.

No. 02–5261. Cordoba v. Bacarisse. C. A. 5th Cir. Certio-
rari denied. Reported below: 31 Fed. Appx. 152.

No. 02–5262. Estrada v. Garcia, Warden. C. A. 9th Cir.
Certiorari denied.

No. 02–5263. Cortinas-Chavarria v. United States; and
Ruiz-Becerril v. United States. C. A. 5th Cir. Certiorari
denied. Reported below: 35 Fed. Appx. 389.

No. 02–5264. Thompson v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 279 F. 3d 1043.

No. 02–5265. Montes-Galeas v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 35 Fed. Appx. 387.
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No. 02–5266. Pineda v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 35 Fed. Appx. 386.

No. 02–5267. Calderon-Villeda v. United States. C. A.
2d Cir. Certiorari denied. Reported below: 39 Fed. Appx. 640.

No. 02–5268. Castillo-Lucio v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 35 Fed. Appx. 388.

No. 02–5269. Maya-Cortez v. United States; Cadena-
Santos v. United States; and Pineda-Calderon v. United
States. C. A. 5th Cir. Certiorari denied. Reported below: 35
Fed. Appx. 388 (second judgment) and 389 (first and third
judgments).

No. 02–5270. Perez-Lopez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 35 Fed. Appx. 388.

No. 02–5271. Hernandez-Velasquez, aka Velasquez-
Hernandez, aka Sanchez-Dionicio v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 35 Fed. Appx. 387.

No. 02–5272. Faison v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 32 Fed. Appx. 534.

No. 02–5273. Ortiz-Hernandez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 35 Fed. Appx. 387.

No. 02–5275. Walker v. Florida Department of Children
and Families et al. C. A. 11th Cir. Certiorari denied.

No. 02–5276. Young v. Weil-McLain. C. A. 7th Cir. Cer-
tiorari denied.

No. 02–5277. Ayers v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 35 Fed. Appx. 388.

No. 02–5279. Rodriguez-Garcia v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 35 Fed. Appx. 389.

No. 02–5280. Rodriguez v. Tristan. C. A. 9th Cir. Certio-
rari denied. Reported below: 18 Fed. Appx. 564.

No. 02–5281. Ramirez v. United States; Williams v.
United States; Rodriguez v. United States; and Cox v.
United States. C. A. 5th Cir. Certiorari denied. Reported
below: 35 Fed. Appx. 388 (first, second, and fourth judgments)
and 389 (third judgment).
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No. 02–5282. Rafael Pardo v. United States; Ramirez-
Izaguirre v. United States; and Robinson v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 35 Fed.
Appx. 387 (first judgment), 388 (third judgment), and 389 (sec-
ond judgment).

No. 02–5283. Diggs v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 02–5284. Colon-Rivera v. United States. C. A. 1st
Cir. Certiorari denied.

No. 02–5285. Cicchinelli v. Shannon, Superintendent,
State Correctional Institution at Mahanoy, et al. C. A.
3d Cir. Certiorari denied.

No. 02–5286. Chatfield v. Kansas. Ct. App. Kan. Certio-
rari denied. Reported below: 29 Kan. App. 2d –––, 32 P. 3d 1242.

No. 02–5287. Ellsworth v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 35 Fed. Appx. 386.

No. 02–5288. Howard v. Holt, Warden. C. A. 10th Cir.
Certiorari denied.

No. 02–5289. Green v. Goord, Commissioner, New York
Department of Correctional Services. C. A. 2d Cir. Cer-
tiorari denied.

No. 02–5290. Foster v. Straub, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–5291. Hughes v. True, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 22 Fed. Appx. 237.

No. 02–5292. Garcia v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–5293. Reyes-Oliveros v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 33 Fed. Appx. 332.

No. 02–5294. Sarmiento v. United States. C. A. 5th Cir.
Certiorari denied.

No. 02–5295. Stubbs v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 29 Fed. Appx. 102.
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No. 02–5296. Short v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 02–5297. Diaz v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied. Reported below: 95 Cal. App. 4th 695,
115 Cal. Rptr. 2d 799.

No. 02–5298. Powell v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 482.

No. 02–5300. Mendez-Medina, aka Reyes-Galvan, aka
Lopez v. United States. C. A. 5th Cir. Certiorari denied.
Reported below: 35 Fed. Appx. 387.

No. 02–5301. Moore v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 286 F. 3d 47.

No. 02–5302. Mercado v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 980.

No. 02–5303. McDonald v. Tennessee. Sup. Ct. Tenn.
Certiorari denied.

No. 02–5304. Jackson v. Roe, Warden. C. A. 9th Cir. Cer-
tiorari denied.

No. 02–5305. Miller v. Court of Appeal of California,
Second Appellate District (two judgments). Sup. Ct. Cal.
Certiorari denied.

No. 02–5306. Miller v. Baca, Sheriff. C. A. 9th Cir. Cer-
tiorari denied.

No. 02–5308. Brown v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 35 Fed. Appx. 856.

No. 02–5309. Henry v. American Toyota et al. Ct. App.
N. M. Certiorari denied.

No. 02–5310. Harris v. New York. App. Div., Sup. Ct. N. Y.,
3d Jud. Dept. Certiorari denied.

No. 02–5311. Fleury v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 38 Fed. Appx. 50.

No. 02–5312. Rios Gonzales v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 29 Fed. Appx. 165.
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No. 02–5314. Sharp v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 32 Fed. Appx. 533.

No. 02–5315. Moreno Ramos v. Cockrell, Director, Texas
Department of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 32 Fed.
Appx. 126.

No. 02–5316. Montford v. Miami-Dade County et al.
C. A. 11th Cir. Certiorari denied.

No. 02–5317. Perry v. Huffman, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–5318. Crow v. Wackenhut et al. C. A. 8th Cir.
Certiorari denied.

No. 02–5319. Erickson v. Immigration and Naturaliza-
tion Service (two judgments). C. A. 11th Cir. Certiorari
denied.

No. 02–5320. Couch v. Burgess et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 31 Fed. Appx. 838.

No. 02–5322. Conner v. Head, Warden. Sup. Ct. Ga. Cer-
tiorari denied.

No. 02–5323. Williams v. Alameida, Director, California
Department of Corrections. C. A. 9th Cir. Certiorari
denied.

No. 02–5324. Afrasa v. District Attorney of the County
of Delaware et al. C. A. 3d Cir. Certiorari denied.

No. 02–5325. Siers v. Moore, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. Re-
ported below: 35 Fed. Appx. 857.

No. 02–5326. Henderson v. Torres et al. C. A. 9th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 342.

No. 02–5327. Paredes-Garcia v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 32 Fed. Appx. 492.

No. 02–5328. Thomas v. Kyler, Superintendent, State
Correctional Institution at Huntingdon, et al. C. A. 3d
Cir. Certiorari denied.
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No. 02–5329. Atwood v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 22 Fed. Appx. 351.

No. 02–5331. Osewe v. Garcia, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 02–5332. Mekvichitsang v. United States. C. A. 9th
Cir. Certiorari denied.

No. 02–5333. Kurz v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 02–5335. Kurgan v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–5336. Kennaugh v. Miller, Superintendent, East-
ern Correctional Facility. C. A. 2d Cir. Certiorari denied.
Reported below: 289 F. 3d 36.

No. 02–5337. Solano-Herrera v. United States; Lazalde-
Murillo v. United States; Orozco-Suazo v. United States;
Rodriguez-Morales v. United States; and Woo-Rangel v.
United States. C. A. 9th Cir. Certiorari denied.

No. 02–5338. Sanchez-Vetancur v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 35 Fed. Appx. 389.

No. 02–5339. Radford v. Lampert, Superintendent,
Snake River Correctional Institution. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 37 Fed. Appx. 237.

No. 02–5340. Stringer v. Hedgepeth, Warden. C. A. 8th
Cir. Certiorari denied. Reported below: 280 F. 3d 826.

No. 02–5341. Martinez Salinas v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 35 Fed. Appx. 389.

No. 02–5343. Nelson v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–5344. Mitchell et al. v. Mengel, Clerk, Supreme
Court of Ohio. Sup. Ct. Ohio. Certiorari denied. Reported
below: 94 Ohio St. 3d 1449, 762 N. E. 2d 368.

No. 02–5346. Dixon v. United States. C. A. 1st Cir. Cer-
tiorari denied.
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No. 02–5347. Carrillo-Salazar v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 39 Fed. Appx. 499.

No. 02–5348. Alberto Cavazos v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 288 F. 3d 706.

No. 02–5349. Easter v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 35 Fed. Appx. 388.

No. 02–5350. Parker v. Price, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–5351. Sample v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied. Reported below: 326 Ill. App. 3d 914, 761
N. E. 2d 1199.

No. 02–5352. Sands v. Nevada. Sup. Ct. Nev. Certiorari
denied.

No. 02–5353. Ramos-Godinez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 273 F. 3d 820.

No. 02–5354. Biegon v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 286 F. 3d 249.

No. 02–5355. Alvarado-Deras v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 35 Fed. Appx. 388.

No. 02–5356. Bicking v. Frank et al. C. A. 3d Cir. Certio-
rari denied.

No. 02–5357. Smith v. California. Sup. Ct. Cal. Certio-
rari denied.

No. 02–5358. Simpson v. Robinson, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–5359. Sanders v. McDonnell, Warden, et al.
C. A. 11th Cir. Certiorari denied.

No. 02–5360. Spence v. Colorado. Ct. App. Colo. Certio-
rari denied.

No. 02–5361. Amador-Muniz v. United States; Barrera-
Munoz v. United States; Del Val Payan v. United States;
Munoz-Castillo v. United States; Rene Perez v. United
States; Solorio-Sanchez v. United States; and Vences-
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Jaimes v. United States. C. A. 5th Cir. Certiorari denied.
Reported below: 35 Fed. Appx. 389 (second and third judgments)
and 390 (first, fourth, fifth, sixth, and seventh judgments).

No. 02–5362. Frazier, aka Matthews v. United States.
C. A. 8th Cir. Certiorari denied. Reported below: 280 F. 3d 835.

No. 02–5364. Garcia v. Ayers, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 36 Fed. Appx. 899.

No. 02–5365. Jones v. Conroy, Warden, et al. C. A. 4th
Cir. Certiorari denied. Reported below: 26 Fed. Appx. 362.

No. 02–5367. Hammonds v. United States. C. A. 6th Cir.
Certiorari denied.

No. 02–5368. Fennell v. Snyder, Warden, et al. C. A. 3d
Cir. Certiorari denied.

No. 02–5369. Franklin v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 02–5370. Wright v. New York. App. Div., Sup. Ct.
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 291
App. Div. 2d 577, 737 N. Y. S. 2d 883.

No. 02–5371. Velasquez-Rubio v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 35 Fed. Appx. 389.

No. 02–5372. Tucker v. Hambrick et al. C. A. 4th Cir.
Certiorari denied. Reported below: 25 Fed. Appx. 184.

No. 02–5373. Arbelo v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 288 F. 3d 1262.

No. 02–5375. Birdwell v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 87.

No. 02–5377. Rasten v. Gelbond. C. A. 1st Cir. Certiorari
denied. Reported below: 22 Fed. Appx. 29.

No. 02–5378. Smith v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 02–5379. Barrientos-Rodriguez v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 35 Fed.
Appx. 388.
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No. 02–5380. Brazley v. Cain, Warden. C. A. 5th Cir.
Certiorari denied. Reported below: 35 Fed. Appx. 390.

No. 02–5381. Tomlin v. Kansas. Ct. App. Kan. Certiorari
denied. Reported below: 29 Kan. App. 2d –––, 37 P. 3d 47.

No. 02–5382. Taylor v. Brantley, Executive Director,
Mississippi Commission on Judicial Performance. C. A. 5th
Cir. Certiorari denied. Reported below: 32 Fed. Appx. 130.

No. 02–5383. Alvarez v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 44 Fed. Appx. 944.

No. 02–5384. Torres v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 02–5385. Vassell v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 22 Fed. Appx. 193.

No. 02–5386. Tate v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 34 Fed. Appx. 99.

No. 02–5387. White v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 02–5388. Whitt v. Smith, Warden. C. A. 6th Cir. Cer-
tiorari denied.

No. 02–5389. Sanders v. Virginia. Sup. Ct. Va. Certio-
rari denied.

No. 02–5390. Reese v. United States. C. A. 9th Cir. Cer-
tiorari denied.

No. 02–5391. Rosenkrans v. United States. C. A. 8th Cir.
Certiorari denied.

No. 02–5393. Richardson v. Florida. Sup. Ct. Fla. Certio-
rari denied. Reported below: 817 So. 2d 849.

No. 02–5394. Searcy v. Hightower, Warden, et al. C. A.
11th Cir. Certiorari denied.

No. 02–5395. Thomas v. Alameida, Director, California
Department of Corrections, et al. C. A. 9th Cir. Certio-
rari denied.
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No. 02–5396. Whitaker v. Virginia et al. C. A. 4th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 101.

No. 02–5397. Rogers v. Wetherington, Commissioner,
Georgia Department of Corrections, et al. Sup. Ct. Ga.
Certiorari denied.

No. 02–5398. Reed v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 02–5399. Singleton v. Floyd, Superintendent,
Glades Correctional Institution, et al. C. A. 11th Cir.
Certiorari denied.

No. 02–5400. Rogers v. Stewart, Director, Arizona De-
partment of Corrections. C. A. 9th Cir. Certiorari denied.

No. 02–5401. Simmons v. Texas Department of Criminal
Justice. C. A. 5th Cir. Certiorari denied. Reported below: 34
Fed. Appx. 152.

No. 02–5402. Brown v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 02–5403. Washington v. Duncan, Warden. C. A. 9th
Cir. Certiorari denied.

No. 02–5404. Thomas v. Dobre, Warden. C. A. 5th Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 321.

No. 02–5406. Movsesyan v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 881.

No. 02–5407. Price v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 31 Fed. Appx. 200.

No. 02–5408. Harris v. State Farm Life Insurance Co.
C. A. 5th Cir. Certiorari denied. Reported below: 37 Fed.
Appx. 88.

No. 02–5409. Becker v. Young et al. C. A. 6th Cir. Cer-
tiorari denied.

No. 02–5410. Brittain v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 41 Fed. Appx. 246.
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No. 02–5411. Rastafari v. Davis, Superintendent, Indi-
ana State Prison. C. A. 7th Cir. Certiorari denied. Re-
ported below: 278 F. 3d 673.

No. 02–5413. Sanchez v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 32 Fed. Appx. 978.

No. 02–5414. Bandera-Rosas, aka Pena Arreola v.
United States. C. A. 9th Cir. Certiorari denied.

No. 02–5415. Bonola v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 287 F. 3d 699.

No. 02–5416. Giegler v. Hone. Ct. App. Mich. Certiorari
denied.

No. 02–5417. Harrison v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–5418. Faulkner v. United States. C. A. 8th Cir.
Certiorari denied.

No. 02–5420. Hill v. Ghee et al. C. A. 6th Cir. Certiorari
denied. Reported below: 38 Fed. Appx. 218.

No. 02–5421. Garcia v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 27 Fed. Appx. 957.

No. 02–5422. Gibson v. Alameida, Director, California
Department of Corrections. C. A. 9th Cir. Certiorari
denied.

No. 02–5423. Fletcher v. District of Columbia Board of
Parole et al. Ct. App. D. C. Certiorari denied. Reported
below: 794 A. 2d 636.

No. 02–5424. Ramirez-Pina v. Immigration and Natural-
ization Service. C. A. 9th Cir. Certiorari denied. Reported
below: 32 Fed. Appx. 839.

No. 02–5425. Sims v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 02–5426. Shakoor v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 22 Fed. Appx. 261.
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No. 02–5427. Callender v. Florida. Sup. Ct. Fla. Certio-
rari denied. Reported below: 821 So. 2d 293.

No. 02–5428. Dabney v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 22 Fed. Appx. 233.

No. 02–5429. Coles v. Virginia et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 31 Fed. Appx. 103.

No. 02–5430. Drayton v. Garcia, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 38 Fed. Appx. 432.

No. 02–5431. Lewis v. California (two judgments). Ct.
App. Cal., 1st App. Dist. Certiorari denied.

No. 02–5432. Kim v. California. Ct. App. Cal., 2d App. Dist.
Certiorari denied.

No. 02–5433. Lukens v. Welch. C. A. 9th Cir. Certiorari
denied.

No. 02–5434. Lipka v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 02–5435. Fontroy v. Owens et al. C. A. 3d Cir. Cer-
tiorari denied.

No. 02–5436. Fontroy v. Owens. C. A. 3d Cir. Certiorari
denied.

No. 02–5437. Fontroy v. Stout et al. C. A. 3d Cir. Cer-
tiorari denied.

No. 02–5438. Fontroy v. Petsock et al. C. A. 3d Cir.
Certiorari denied.

No. 02–5439. Buford v. Employees of Solano State
Prison et al. C. A. 9th Cir. Certiorari denied.

No. 02–5440. Wilson v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 29 Fed. Appx. 909.

No. 02–5441. Parmlee v. Connecticut Department of
Revenue Services et al. C. A. 2d Cir. Certiorari denied.

No. 02–5443. Antonio Martinez v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 41 Fed. Appx. 208.
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No. 02–5444. Nwaneri v. Ashcroft, Attorney General,
et al. C. A. 4th Cir. Certiorari denied. Reported below: 30
Fed. Appx. 108.

No. 02–5445. Easterling v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 41 Fed. Appx. 201.

No. 02–5446. Batten v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari
denied. Reported below: 32 Fed. Appx. 534.

No. 02–5447. Londono-Rodas v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 35 Fed. Appx. 855.

No. 02–5448. Lopez v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 22 Fed. Appx. 192.

No. 02–5449. Legg v. Spring Grove Hospital. C. A. 4th
Cir. Certiorari denied. Reported below: 33 Fed. Appx. 127.

No. 02–5450. Lightner-El v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 30 Fed. Appx. 329.

No. 02–5451. Ochoa-Ceja v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 32 Fed. Appx. 486.

No. 02–5452. McKneely v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 952.

No. 02–5453. Moro v. Moro. App. Ct. Ill., 5th Dist. Certio-
rari denied.

No. 02–5454. Russell v. Hickman, Warden, et al. C. A.
9th Cir. Certiorari denied. Reported below: 32 Fed. Appx. 378.

No. 02–5455. Randall v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 287 F. 3d 27.

No. 02–5456. Randy v. Stepp, Warden. C. A. 7th Cir. Cer-
tiorari denied.

No. 02–5457. Sanders v. Indiana. Ct. App. Ind. Certiorari
denied. Reported below: 764 N. E. 2d 705.

No. 02–5458. Richard v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.
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No. 02–5459. Espinoza v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 39 Fed. Appx. 325.

No. 02–5461. Dando v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 287 F. 3d 1007.

No. 02–5462. Gomez v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 39 Fed. Appx. 794.

No. 02–5463. Herrera v. Nevada. C. A. 9th Cir. Certio-
rari denied. Reported below: 32 Fed. Appx. 463.

No. 02–5464. Godinez-Rabadan v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 289 F. 3d 630.

No. 02–5465. Foshee v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.

No. 02–5467. Herring v. Ohio. Sup. Ct. Ohio. Certiorari
denied. Reported below: 94 Ohio St. 3d 246, 762 N. E. 2d 940.

No. 02–5468. Bramson v. Beeler, Warden, et al. C. A. 3d
Cir. Certiorari denied. Reported below: 263 F. 3d 157.

No. 02–5469. Waterfield v. Moore, Secretary, Florida
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 02–5470. Twyford v. Ohio. Sup. Ct. Ohio. Certiorari
denied. Reported below: 94 Ohio St. 3d 340, 763 N. E. 2d 122.

No. 02–5471. Stafford v. Noramco of Delaware, Inc.
C. A. 3d Cir. Certiorari denied. Reported below: 32 Fed.
Appx. 32.

No. 02–5472. De La Fuente v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 35 Fed. Appx. 390.

No. 02–5474. Worley v. Varner, Superintendent, State
Correctional Institution at Smithfield, et al. C. A. 3d
Cir. Certiorari denied.

No. 02–5475. Alicea v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 287 F. 3d 609.

No. 02–5476. Voth v. Lampert, Superintendent, Snake
River Correctional Institution. Ct. App. Ore. Certiorari
denied. Reported below: 180 Ore. App. 392, 44 P. 3d 624.
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No. 02–5477. Thomas v. Nebraska. Sup. Ct. Neb. Certio-
rari denied. Reported below: 262 Neb. 985, 637 N. W. 2d 632.

No. 02–5478. Taylor v. Ezell et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 34 Fed. Appx. 151.

No. 02–5479. Johnson v. Cain, Warden. Sup. Ct. La. Cer-
tiorari denied. Reported below: 811 So. 2d 882.

No. 02–5480. Lajara v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 38 Fed. Appx. 638.

No. 02–5481. Kaplan v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 33 Fed. Appx. 42.

No. 02–5482. Bradford v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 277 F. 3d 1311.

No. 02–5483. Evans v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 282 F. 3d 451.

No. 02–5484. Hayes v. Ohio. Ct. App. Ohio, Cuyahoga
County. Certiorari denied.

No. 02–5485. Hinton v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 33 Fed. Appx. 366.

No. 02–5486. Toodle v. Bush, President of the United
States, et al. C. A. 9th Cir. Certiorari denied.

No. 02–5488. In re Marino Patino. Ct. App. Tex., 2d Dist.
Certiorari denied.

No. 02–5489. Dowling v. Florida. Dist. Ct. App. Fla., 4th
Dist. Certiorari denied. Reported below: 796 So. 2d 1195.

No. 02–5490. Corelli v. Alabama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 854 So. 2d 1216.

No. 02–5491. Soto v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 33 Fed. Appx. 40.

No. 02–5492. Shanks v. Greiner, Superintendent, Green
Haven Correctional Facility. C. A. 2d Cir. Certiorari
denied.
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No. 02–5493. Evans v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied.

No. 02–5494. Crosslin v. United States. C. A. 5th Cir.
Certiorari denied.

No. 02–5495. Davis v. Cox et al. C. A. 2d Cir. Certiorari
denied.

No. 02–5496. Colon v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 38 Fed. Appx. 636.

No. 02–5497. Toledo-Yin v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 26 Fed. Appx. 406.

No. 02–5498. Banks v. Louisiana. Ct. App. La., 4th Cir.
Certiorari denied.

No. 02–5499. Murray v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 35 Fed. Appx. 125.

No. 02–5500. Kenley v. Luebbers, Superintendent, Po-
tosi Correctional Center. C. A. 8th Cir. Certiorari denied.
Reported below: 275 F. 3d 709.

No. 02–5501. Griffith v. Gallagher et al. C. A. 2d Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 15.

No. 02–5502. Guess v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 38 Fed. Appx. 634.

No. 02–5503. Tanner v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 39 Fed. Appx. 562.

No. 02–5504. Walton v. Varner, Superintendent, State
Correctional Institution at Smithfield, et al. C. A. 3d
Cir. Certiorari denied.

No. 02–5505. Veretto v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 26 Fed. Appx. 776.

No. 02–5506. McCollum v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.
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No. 02–5507. Berthel v. New Hampshire. C. A. 1st Cir.
Certiorari denied.

No. 02–5508. Adams v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 02–5509. Shannon v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 792 A. 2d 259.

No. 02–5511. Myrick v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 38 Fed. Appx. 104.

No. 02–5512. Morgan v. Florida. Dist. Ct. App. Fla., 4th
Dist. Certiorari denied. Reported below: 818 So. 2d 519.

No. 02–5513. Verble v. Department of Defense et al.
C. A. 9th Cir. Certiorari denied.

No. 02–5515. Byrd v. Walls. C. A. 7th Cir. Certiorari
denied.

No. 02–5516. Baker v. Browning. C. A. 9th Cir. Certio-
rari denied.

No. 02–5517. Arceneaux v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 26 Fed. Appx. 894.

No. 02–5519. Beall v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–5520. Massias v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 22 Fed. Appx. 230.

No. 02–5521. Young v. Patrick et al. C. A. 5th Cir. Cer-
tiorari denied.

No. 02–5522. Cozzolino v. Federal Bureau of Investiga-
tion et al. C. A. 10th Cir. Certiorari denied. Reported
below: 33 Fed. Appx. 486.

No. 02–5523. Cain v. United States. C. A. 1st Cir. Certio-
rari denied.

No. 02–5524. Estrada v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.
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No. 02–5525. Criner v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 821 So. 2d 294.

No. 02–5526. Wilborn v. Texas. Ct. App. Tex., 5th Dist.
Certiorari denied.

No. 02–5527. Childs v. Ornelas-Novak, Warden, et al.
C. A. 10th Cir. Certiorari denied. Reported below: 36 Fed.
Appx. 364.

No. 02–5528. Rodriguez Dado v. California. Ct. App. Cal.,
4th App. Dist. Certiorari denied.

No. 02–5529. Cross v. Hall, Warden. Sup. Ct. Ga. Certio-
rari denied.

No. 02–5530. Clark v. Washington, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 30 Fed. Appx. 95.

No. 02–5531. Chimenti v. Kyler, Superintendent, State
Correctional Institution at Huntingdon, et al. C. A. 3d
Cir. Certiorari denied.

No. 02–5532. Cazares-Ramirez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 37 Fed. Appx. 87.

No. 02–5533. Contreras-Zamora v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 38 Fed. Appx. 453.

No. 02–5534. Martinez-Medina v. United States. C. A.
1st Cir. Certiorari denied. Reported below: 279 F. 3d 105.

No. 02–5535. Morgan v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 907.

No. 02–5536. McWaine v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 290 F. 3d 269.

No. 02–5537. Thomas v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 963.

No. 02–5539. Roca-Suarez v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 30 Fed. Appx. 723.

No. 02–5540. Adams v. Ault, Warden. C. A. 8th Cir. Cer-
tiorari denied.
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No. 02–5541. Miller v. ABC, Inc., et al. C. A. 7th Cir.
Certiorari denied.

No. 02–5542. Valdovinos Ramirez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 30 Fed. Appx. 747.

No. 02–5544. Logsdon v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–5545. Lewis v. Louisiana. Sup. Ct. La. Certiorari
denied. Reported below: 815 So. 2d 818.

No. 02–5546. Maurice, aka Thomas, aka Ramon, aka Hill
v. United States. C. A. 11th Cir. Certiorari denied. Re-
ported below: 37 Fed. Appx. 506.

No. 02–5547. Fritz v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 29 Fed. Appx. 810.

No. 02–5550. Green v. United States. C. A. 4th Cir. Cer-
tiorari denied.

No. 02–5553. Nagy v. United States. C. A. 2d Cir. Certio-
rari denied.

No. 02–5554. Sotomayor v. Connecticut. Sup. Ct. Conn.
Certiorari denied. Reported below: 260 Conn. 179, 794 A. 2d 996.

No. 02–5555. White v. Mitchell, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 30 Fed. Appx. 522.

No. 02–5556. Thomas v. McCaughtry, Warden. C. A. 7th
Cir. Certiorari denied.

No. 02–5557. Stone v. Ashcroft, Attorney General, et
al. C. A. 11th Cir. Certiorari denied.

No. 02–5558. Stanley v. United States. C. A. 2d Cir.
Certiorari denied.

No. 02–5560. Pedersen v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 381.

No. 02–5561. Cole v. Laborers District Council of West-
ern Pennsylvania Welfare Fund. C. A. 3d Cir. Certiorari
denied. Reported below: 33 Fed. Appx. 647.
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No. 02–5562. James v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 02–5564. Lundberg v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 02–5565. Madden v. Florida. Dist. Ct. App. Fla., 5th
Dist. Certiorari denied. Reported below: 812 So. 2d 430.

No. 02–5566. Garrett v. South Carolina. Sup. Ct. S. C.
Certiorari denied.

No. 02–5567. Barnes v. Angelone, Director, Virginia De-
partment of Corrections. Sup. Ct. Va. Certiorari denied.

No. 02–5568. Saenz-Mendoza v. United States. C. A. 10th
Cir. Certiorari denied. Reported below: 287 F. 3d 1011.

No. 02–5569. Poullard v. Turner et al. C. A. 5th Cir.
Certiorari denied. Reported below: 298 F. 3d 421.

No. 02–5570. McCarter v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division,
et al. C. A. 5th Cir. Certiorari denied.

No. 02–5571. Roel Hernandez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 37 Fed. Appx. 88.

No. 02–5572. Burchett v. Stewart, Director, Arizona
Department of Corrections, et al. C. A. 9th Cir. Certio-
rari denied.

No. 02–5573. Harris v. Kentucky. Sup. Ct. Ky. Certio-
rari denied.

No. 02–5575. Hatzfeld v. Walker, Superintendent, Au-
burn Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 02–5577. Bennett v. United States. C. A. 3d Cir.
Certiorari denied.

No. 02–5578. Combs v. Florida. Dist. Ct. App. Fla., 5th
Dist. Certiorari denied. Reported below: 819 So. 2d 791.
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No. 02–5579. Slocum v. Florida. Dist. Ct. App. Fla., 4th
Dist. Certiorari denied. Reported below: 757 So. 2d 1246.

No. 02–5580. Stewart v. Mississippi. Sup. Ct. Miss. Cer-
tiorari denied.

No. 02–5581. Shore v. Federal Express Corp. C. A. 6th
Cir. Certiorari denied.

No. 02–5582. Agee v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 24 Fed. Appx. 211.

No. 02–5583. Burgess v. Oregon. Ct. App. Ore. Certio-
rari denied.

No. 02–5584. Buchanan v. Tate, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–5585. Crager v. Meyers, Superintendent, State
Correctional Institution at Rockview, et al. C. A. 3d Cir.
Certiorari denied.

No. 02–5587. Cross v. Walsh, Superintendent, Sullivan
Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 02–5590. Vohra v. Regents of the University of Cal-
ifornia et al. Ct. App. Cal., 4th App. Dist. Certiorari denied.

No. 02–5591. Wattleton v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 296 F. 3d 1184.

No. 02–5592. Rivera v. United States. C. A. 1st Cir. Cer-
tiorari denied.

No. 02–5593. Grove v. Erwin, Warden. Sup. Ct. Ohio.
Certiorari denied. Reported below: 95 Ohio St. 3d 1434, 766
N. E. 2d 1001.

No. 02–5594. Hamell v. United States. C. A. 8th Cir.
Certiorari denied.

No. 02–5595. Hairston v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 22 Fed. Appx. 85.

No. 02–5596. Frey v. United States. C. A. 8th Cir. Cer-
tiorari denied.
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No. 02–5597. Coria Guzman v. United States. C. A. 5th
Cir. Certiorari denied.

No. 02–5598. Gendron v. United States. C. A. 1st Cir.
Certiorari denied.

No. 02–5599. Castillo-Rangel v. United States. C. A.
11th Cir. Certiorari denied.

No. 02–5600. Davidson v. Luebbers, Superintendent, Po-
tosi Correctional Center, et al. C. A. 8th Cir. Certiorari
denied. Reported below: 288 F. 3d 1076.

No. 02–5602. Rolle v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 22 Fed. Appx. 227.

No. 02–5605. White v. Thomas, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–5606. Davis, aka Coleman v. United States. C. A.
4th Cir. Certiorari denied. Reported below: 23 Fed. Appx. 149.

No. 02–5607. Checo v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 02–5608. Clay, aka Skalis v. United States. C. A. 8th
Cir. Certiorari denied.

No. 02–5609. LiCausi v. United States. C. A. 1st Cir.
Certiorari denied.

No. 02–5610. Bryant v. Yukins, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 39 Fed. Appx. 121.

No. 02–5613. Stojetz v. Ohio. Ct. App. Ohio, Madison
County. Certiorari denied.

No. 02–5614. Chapman v. Angelone, Director, Virginia
Department of Corrections, et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 24 Fed. Appx. 212.

No. 02–5616. Calderon Alred v. United States. C. A.
11th Cir. Certiorari denied.

No. 02–5617. Blunt v. United States. Ct. App. D. C. Cer-
tiorari denied. Reported below: 802 A. 2d 974.
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No. 02–5621. Green v. Ohio. Ct. App. Ohio, Stark County.
Certiorari denied.

No. 02–5625. Goodman v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 935.

No. 02–5628. Caraballo-Martinez v. United States.
C. A. 11th Cir. Certiorari denied. Reported below: 275 F. 3d
1020.

No. 02–5630. Acosta v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 287 F. 3d 1034.

No. 02–5631. McKinney v. Tennessee. Sup. Ct. Tenn.
Certiorari denied. Reported below: 74 S. W. 3d 291.

No. 02–5633. Cravin v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–5642. Herrera-Diaz v. United States; and
No. 02–5682. Garibay-Balbuena v. United States. C. A.

11th Cir. Certiorari denied. Reported below: 37 Fed. Appx. 504.

No. 02–5643. Means v. United States District Court for
the Northern District of Alabama. C. A. 11th Cir. Certio-
rari denied.

No. 02–5644. Arevalo v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 504.

No. 02–5647. Preston v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–5652. Ellis v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 33 Fed. Appx. 150.

No. 02–5653. Mejia v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 39 Fed. Appx. 568.

No. 02–5655. Carmona v. United States. C. A. 2d Cir.
Certiorari denied.

No. 02–5656. Villasenor-Martinez v. United States.
C. A. 9th Cir. Certiorari denied. Reported below: 25 Fed.
Appx. 557.
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No. 02–5658. Murdock v. Michigan Department of Treas-
ury. Ct. App. Mich. Certiorari denied.

No. 02–5659. Wynn v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 22 Fed. Appx. 851.

No. 02–5660. Warren v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 26 Fed. Appx. 313.

No. 02–5662. Zellner v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 26 Fed. Appx. 332.

No. 02–5663. Mack v. Martin, Director, Michigan Depart-
ment of Corrections. C. A. 6th Cir. Certiorari denied.

No. 02–5666. Truglia v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 498.

No. 02–5667. Kelly v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 37 Fed. Appx. 88.

No. 02–5668. Lichtman v. Norris et al. Commw. Ct. Pa.
Certiorari denied. Reported below: 784 A. 2d 287.

No. 02–5671. Lindsey v. United States District Court
for the Central District of California. C. A. 9th Cir.
Certiorari denied.

No. 02–5672. Ryan v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 289 F. 3d 1339.

No. 02–5674. Salazar v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 476.

No. 02–5675. Saleem v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 88.

No. 02–5677. Jones v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 02–5678. Mack v. Martin, Director, Michigan Depart-
ment of Corrections. C. A. 6th Cir. Certiorari denied.

No. 02–5680. Fite v. Hoover Co. C. A. 6th Cir. Certiorari
denied. Reported below: 35 Fed. Appx. 158.

No. 02–5681. Harris v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 38 Fed. Appx. 738.
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No. 02–5683. Goosby v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 37 Fed. Appx. 89.

No. 02–5687. Ceminchuk v. Ashcroft, Attorney General,
et al. C. A. D. C. Cir. Certiorari denied.

No. 02–5690. Ballew v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 25 Fed. Appx. 823.

No. 02–5691. Walker v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 36 Fed. Appx. 164.

No. 02–5692. Wood v. Florida. Dist. Ct. App. Fla., 5th Dist.
Certiorari denied. Reported below: 816 So. 2d 647.

No. 02–5693. Alley v. United States Postal Service.
C. A. Fed. Cir. Certiorari denied. Reported below: 10 Fed.
Appx. 897.

No. 02–5696. Brown v. Rhode Island. C. A. 1st Cir. Cer-
tiorari denied.

No. 02–5700. Powell v. United States et al. C. A. 9th
Cir. Certiorari denied. Reported below: 23 Fed. Appx. 674.

No. 02–5702. Morene v. McGinnis, Superintendent,
Southport Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 02–5706. Hernandez-Romero v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 39 Fed. Appx. 601.

No. 02–5708. Gonzalez Gomez, aka German-Campos v.
United States. C. A. 4th Cir. Certiorari denied. Reported
below: 38 Fed. Appx. 159.

No. 02–5709. Gonzalez v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–5712. Harris v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 40 Fed. Appx. 841.

No. 02–5714. Gonzales v. Miles, Warden. C. A. 5th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 88.

No. 02–5715. Bailey v. United States. C. A. 11th Cir.
Certiorari denied.
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No. 02–5717. Nease v. Moore, Superintendent, Western
Missouri Correctional Center. C. A. 8th Cir. Certiorari
denied.

No. 02–5720. Randall v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–5721. Ruiz v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 02–5722. Smith v. Heimer et al. C. A. 8th Cir. Certio-
rari denied. Reported below: 35 Fed. Appx. 293.

No. 02–5723. Slote v. Vaughn, Superintendent, State
Correctional Institution at Graterford, et al. C. A. 3d
Cir. Certiorari denied.

No. 02–5724. Sierra-Carreno v. United States. C. A. 11th
Cir. Certiorari denied.

No. 02–5725. Parafan-Homen v. United States. C. A. 2d
Cir. Certiorari denied.

No. 02–5730. Scott v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 33 Fed. Appx. 109.

No. 02–5731. Russell v. United States. C. A. 8th Cir.
Certiorari denied.

No. 02–5734. Baldwin v. Angelone, Director, Virginia
Department of Corrections. C. A. 4th Cir. Certiorari de-
nied. Reported below: 30 Fed. Appx. 214.

No. 02–5736. Melendez v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 502.

No. 02–5738. London v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 30 Fed. Appx. 882.

No. 02–5739. Marquez v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 291 F. 3d 23.

No. 02–5741. Taylor v. Illinois. App. Ct. Ill., 5th Dist.
Certiorari denied.
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No. 02–5742. Ramirez-Martinez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 273 F. 3d 903.

No. 02–5743. Rankins v. North Carolina. Ct. App. N. C.
Certiorari denied.

No. 02–5744. Chute v. Equifax Credit Information Serv-
ices, Inc. C. A. 9th Cir. Certiorari denied. Reported below:
31 Fed. Appx. 421.

No. 02–5745. Elias v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 34 Fed. Appx. 967.

No. 02–5747. Perez v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 02–5748. Black v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 19 Fed. Appx. 78.

No. 02–5751. Lyons v. White, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 33 Fed. Appx. 315.

No. 02–5753. Rice v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 36 Fed. Appx. 509.

No. 02–5755. Spencer v. Thomas, Chairman, Railroad Re-
tirement Board. C. A. 7th Cir. Certiorari denied. Reported
below: 30 Fed. Appx. 636.

No. 02–5758. Whitaker v. United States. C. A. 7th Cir.
Certiorari denied.

No. 02–5759. Torres v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 254 F. 3d 1083.

No. 02–5761. Not Afraid v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 401.

No. 02–5763. Leonard v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 289 F. 3d 984.

No. 02–5764. Lalji, aka Abdul v. United States. C. A. 2d
Cir. Certiorari denied.

No. 02–5767. Jack-Bey v. Stegall, Warden. C. A. 6th Cir.
Certiorari denied.



537ORD Unit: $PT1 [05-04-04 10:07:28] PGT: ORD1BV (Bound Volume)

931ORDERS

October 7, 2002537 U. S.

No. 02–5768. Martin v. Miles, Warden. C. A. 5th Cir.
Certiorari denied. Reported below: 35 Fed. Appx. 387.

No. 02–5770. King v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 38 Fed. Appx. 67.

No. 02–5771. Cook v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 282 F. 3d 74.

No. 02–5773. Meeks v. Bowlen, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–5774. Sampson v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–5776. Resendez v. Texas. Ct. App. Tex., 10th Dist.
Certiorari denied. Reported below: 50 S. W. 3d 84.

No. 02–5777. Robinson v. Florida. Dist. Ct. App. Fla., 2d
Dist. Certiorari denied. Reported below: 816 So. 2d 623.

No. 02–5778. Murillo v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 288 F. 3d 1126.

No. 02–5779. Melvin v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 39 Fed. Appx. 43.

No. 02–5780. Martinez-Borjon v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 45 Fed. Appx. 322.

No. 02–5782. Kemp v. Occupational Safety and Health
Administration et al. C. A. 3d Cir. Certiorari denied. Re-
ported below: 32 Fed. Appx. 31.

No. 02–5783. Jarrett v. Ashcroft, Attorney General,
et al. C. A. 6th Cir. Certiorari denied. Reported below: 24
Fed. Appx. 503.

No. 02–5784. Benavides v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 418.

No. 02–5785. Anthony v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 91.

No. 02–5789. Pointer v. St. Louis University School of
Law. C. A. 8th Cir. Certiorari denied. Reported below: 30
Fed. Appx. 665.
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No. 02–5798. Lindsey v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 284 F. 3d 874.

No. 02–5800. Jones v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 38 Fed. Appx. 840.

No. 02–5803. Duplessis v. Immigration and Naturaliza-
tion Service et al. C. A. 4th Cir. Certiorari denied.

No. 02–5804. Washington v. Roe, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 352.

No. 02–5805. Williams v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 379.

No. 02–5806. Williams v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 35 Fed. Appx. 505.

No. 02–5811. Flores v. Welborn, Warden. C. A. 7th Cir.
Certiorari denied.

No. 02–5812. Gibbone v. Terhune et al. C. A. 3d Cir.
Certiorari denied. Reported below: 263 F. 3d 158.

No. 02–5815. Hernandez-Garcia v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 284 F. 3d 1135.

No. 02–5816. Inzunsa-Torres v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 37 Fed. Appx. 500.

No. 02–5817. Howe v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 42 Fed. Appx. 116.

No. 02–5818. Flores-Venegas v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 41 Fed. Appx. 295.

No. 02–5820. Hoogenboom v. United States. C. A. 7th Cir.
Certiorari denied.

No. 02–5821. Fogarty v. United States. C. A. 1st Cir.
Certiorari denied.

No. 02–5826. Hazel v. United States. Ct. App. D. C. Cer-
tiorari denied. Reported below: 794 A. 2d 632.

No. 02–5828. Barkers-Woode v. United States. C. A. 3d
Cir. Certiorari denied. Reported below: 281 F. 3d 218.
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No. 02–5830. Ashley v. United States. C. A. 7th Cir.
Certiorari denied.

No. 02–5833. Ruiz v. United States. C. A. 2d Cir. Certio-
rari denied.

No. 02–5836. Porter v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 35 Fed. Appx. 552.

No. 02–5839. Mourad v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 289 F. 3d 174.

No. 02–5840. Purvey v. Haviland, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–5841. Rosales-Aguilera v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 35 Fed. Appx. 646.

No. 02–5845. King v. Garraghty, Warden, et al. C. A. 6th
Cir. Certiorari denied.

No. 02–5847. Riley v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 02–5851. Gomez v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 33 Fed. Appx. 137.

No. 02–5852. Hardy v. Holder, Warden. C. A. 11th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 501.

No. 02–5855. Hopkins v. Addison, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 36 Fed. Appx. 367.

No. 02–5857. Partin v. Robinson et al. C. A. 8th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 250.

No. 02–5858. McNeal v. United States. C. A. 7th Cir.
Certiorari denied.

No. 02–5859. Torres v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 390.

No. 02–5860. Velarde v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 39 Fed. Appx. 383.

No. 02–5861. Tucker v. United States. C. A. 2d Cir. Cer-
tiorari denied.
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No. 02–5862. Torre v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 02–5864. Valenzuela-Obeso v. United States. C. A.
8th Cir. Certiorari denied.

No. 02–5865. Valenzuela-Obeso v. United States. C. A.
8th Cir. Certiorari denied.

No. 02–5877. Ketchup v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–5878. Arnoldo Fernandez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 35 Fed. Appx. 391.

No. 02–5881. Martinez v. United States. C. A. 7th Cir.
Certiorari denied.

No. 02–5882. Timley v. Nelson, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 36 Fed. Appx. 387.

No. 02–5883. Wilson v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 46 Fed. Appx. 93.

No. 02–5885. Bunch v. White, Secretary of the Army.
C. A. 4th Cir. Certiorari denied. Reported below: 29 Fed.
Appx. 173.

No. 02–5886. Darby v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–5887. Curry v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 928.

No. 02–5893. Conaway v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 967.

No. 02–5896. King v. Moore, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari
denied.

No. 02–5898. Carbajal v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 290 F. 3d 277.

No. 02–5899. Black v. United States. C. A. 9th Cir. Cer-
tiorari denied.
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No. 02–5901. Coleman v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 284 F. 3d 892.

No. 02–5903. Dilallo v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 388.

No. 02–5904. Sullivan v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 740.

No. 02–5906. Khang Kien Tran v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 30 Fed. Appx. 715.

No. 02–5907. Derman v. United States. C. A. 1st Cir.
Certiorari denied.

No. 02–5908. Warden v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 291 F. 3d 363.

No. 02–5911. Hall, aka Reed v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 39 Fed. Appx. 32.

No. 02–5915. Hunt v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 32 Fed. Appx. 716.

No. 02–5916. Singleton v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 968.

No. 02–5918. Locskai v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 02–5923. Black v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 38 Fed. Appx. 767.

No. 02–5924. Nieto Zepeda v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 37 Fed. Appx. 91.

No. 02–5926. Okagbue-Ojekwe v. United States. C. A. 2d
Cir. Certiorari denied. Reported below: 38 Fed. Appx. 646.

No. 02–5928. McKinney v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–5934. Lowe v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 31 Fed. Appx. 272.

No. 02–5935. Harriott v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 601.
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No. 02–5937. Flaharty v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 295 F. 3d 182.

No. 02–5940. Tush v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 287 F. 3d 1294.

No. 02–5942. Jennings v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 29 Fed. Appx. 645.

No. 02–5948. Smith v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 02–5951. Walker v. Zunker et al. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 30 Fed. Appx. 625.

No. 02–5956. Cannady v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 283 F. 3d 641.

No. 02–5957. Rivas-Gomez v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 28 Fed. Appx. 588.

No. 02–5959. Escalante-Betancourt v. United States.
C. A. 9th Cir. Certiorari denied. Reported below: 42 Fed.
Appx. 22.

No. 02–5961. Stevens v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 39 Fed. Appx. 257.

No. 02–5962. Donofrio v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 881.

No. 02–5964. Lopez v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 46 Fed. Appx. 957.

No. 02–5965. Marinez-Arellano v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 36 Fed. Appx. 265.

No. 02–5966. Jones v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 40 Fed. Appx. 15.

No. 02–5968. Lowe v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 02–5969. Burney v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 35 Fed. Appx. 354.

No. 02–5973. Cortez v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 33 Fed. Appx. 129.
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No. 02–5974. Chiles v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 30 Fed. Appx. 140.

No. 02–5975. Mendoza v. United States. C. A. 9th Cir.
Certiorari denied.

No. 02–5981. Langford v. United States. C. A. 2d Cir.
Certiorari denied.

No. 02–5983. Miggins v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 25 Fed. Appx. 196.

No. 02–5984. Moran-Romero v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 35 Fed. Appx. 622.

No. 02–5985. DeCaro v. United States. C. A. 8th Cir.
Certiorari denied.

No. 02–5986. Buschman v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 290 F. 3d 1166 and 36 Fed.
Appx. 274.

No. 02–5988. Haines v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 31 Fed. Appx. 486.

No. 02–5990. Guzman v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 38 Fed. Appx. 380.

No. 02–5994. Stanley et al. v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 34 Fed. Appx. 934.

No. 02–5998. Paniagua v. United States. C. A. 2d Cir.
Certiorari denied.

No. 02–6001. Donovan v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 823.

No. 02–6004. Ali v. Konteh, Warden. C. A. 6th Cir. Cer-
tiorari denied.

No. 02–6005. Gordon v. United States. C. A. 6th Cir.
Certiorari denied.

No. 02–6011. Alexander v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 504.

No. 02–6013. Morgan v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 292 F. 3d 460.
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No. 02–6028. Marin v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 884.

No. 02–6029. Luis Martinez, aka Valdez Cuello v.
United States. C. A. 11th Cir. Certiorari denied. Reported
below: 45 Fed. Appx. 879.

No. 02–6033. Dent v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 39 Fed. Appx. 398.

No. 02–6034. Cooper v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 39 Fed. Appx. 185.

No. 02–6035. Ross v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 43 Fed. Appx. 751.

No. 02–6036. Rodriguez v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 286 F. 3d 972.

No. 02–6040. Young v. Conley, Warden; and
No. 02–6041. San-Miguel v. Dove, Warden, et al. C. A.

4th Cir. Certiorari denied. Reported below: 291 F. 3d 257.

No. 02–6045. Melecio Rodriquez v. United States. C. A.
8th Cir. Certiorari denied.

No. 02–6048. Favela-Favela v. United States. C. A. 10th
Cir. Certiorari denied. Reported below: 41 Fed. Appx. 185.

No. 02–6049. Garcia-Paz v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 282 F. 3d 1212.

No. 02–6050. Gajo v. United States. C. A. 7th Cir. Certio-
rari denied. Reported below: 290 F. 3d 922.

No. 02–6052. De Jesus v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 35 Fed. Appx. 558.

No. 02–6057. Llanez-Espinoza v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 40 Fed. Appx. 446.

No. 02–6060. Cedeno-Rangel v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 36 Fed. Appx. 583.

No. 02–6062. Espinal-Martinez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 45 Fed. Appx. 322.
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No. 02–6066. Tello-Bernal v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 35 Fed. Appx. 632.

No. 02–6067. Sanchez-Cervantes v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 282 F. 3d 664.

No. 02–6069. Salazar-Dimas v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 37 Fed. Appx. 897.

No. 02–6071. Guadalupe Uriarte v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 35 Fed. Appx. 631.

No. 02–6072. Villela-Luna v. United States. C. A. 10th
Cir. Certiorari denied. Reported below: 41 Fed. Appx. 360.

No. 02–6073. Alonso-Ochoa v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 35 Fed. Appx. 615.

No. 02–6074. Barrio v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 41 Fed. Appx. 169.

No. 02–6075. Barrozo-Aguirre v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 36 Fed. Appx. 584.

No. 02–6076. Doby v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 275 F. 3d 55.

No. 02–6078. Borda v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 35 Fed. Appx. 383.

No. 02–6080. Bellitti v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 134.

No. 02–6083. Pipola v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 02–6084. Valles v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 292 F. 3d 678.

No. 02–6085. Tejeda-Robles v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 35 Fed. Appx. 657.

No. 02–6088. Waters v. Commissioner of Internal Reve-
nue. C. A. 4th Cir. Certiorari denied. Reported below: 22
Fed. Appx. 307.

No. 02–6089. Wilson v. United States. C. A. 11th Cir.
Certiorari denied.
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No. 02–6090. Ortega v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–6093. Nelson v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 284 F. 3d 472.

No. 02–6094. Dougherty v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–6096. Martinez-Daniels v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 36 Fed. Appx. 588.

No. 02–6100. Chagula Carrillo v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 37 Fed. Appx. 979.

No. 02–6102. Wright v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–6103. Green v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 34 Fed. Appx. 936.

No. 02–6104. Garcia-Fregoso v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 40 Fed. Appx. 367.

No. 02–6109. Polanco v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 35 Fed. Appx. 358.

No. 02–6113. Burke v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 257 F. 3d 1321.

No. 02–6117. Feurtado v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 39 Fed. Appx. 812.

No. 02–6118. Garcia-Flores v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 37 Fed. Appx. 714.

No. 02–6119. Fernandez v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 930.

No. 02–6126. Lopez-Villagomez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 35 Fed. Appx. 658.

No. 02–6127. Peato v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 37 Fed. Appx. 861.

No. 02–6128. Diaz v. United States. C. A. 8th Cir. Certio-
rari denied. Reported below: 296 F. 3d 680.
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No. 02–6139. Castro v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 02–6143. Jones v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 38 Fed. Appx. 862.

No. 01–1477. Pennsylvania Public Utility Commission
et al. v. MCI Telecommunications et al.; and Pennsylvania
Public Utility Commission et al. v. MCI WorldCom Net-
work Services, Inc., et al. C. A. 3d Cir. Certiorari denied.
Justice O’Connor took no part in the consideration or decision
of this petition. Reported below: 271 F. 3d 491 (first judgment);
273 F. 3d 337 (second judgment).

No. 01–1492. Mylan Pharmaceuticals, Inc. v. Thompson,
Secretary of Health and Human Services, et al. C. A.
Fed. Cir. Certiorari denied. Justice O’Connor took no part in
the consideration or decision of this petition. Reported below:
268 F. 3d 1323.

No. 01–10744. Stafford v. E. I. du Pont de Nemours & Co.
et al. C. A. 3d Cir. Certiorari denied. Justice O’Connor
took no part in the consideration or decision of this petition. Re-
ported below: 27 Fed. Appx. 137.

No. 02–5654. Clark v. E. I. du Pont de Nemours & Co.
et al. Sup. Ct. Del. Certiorari denied. Justice O’Connor
took no part in the consideration or decision of this petition. Re-
ported below: 795 A. 2d 667.

No. 01–1479. General Motors Corp. v. Goodwin. C. A.
10th Cir. Motion of Chamber of Commerce of the United States
for leave to file a brief as amicus curiae granted. Certiorari
denied. Reported below: 275 F. 3d 1005.

No. 01–1521. Islamic Republic of Iran v. McKesson
HBOC, Inc., et al.; and

No. 01–1708. McKesson HBOC, Inc., et al. v. Islamic Re-
public of Iran. C. A. D. C. Cir. Motion of Islamic Republic
of Iran for leave to file confidential documents under seal granted.
Certiorari denied. Reported below: 271 F. 3d 1101.

No. 01–1601. Woodford, Warden v. Morris. C. A. 9th Cir.
Motion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 273 F. 3d 826.
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No. 01–1629. Maryland v. Conyers. Ct. App. Md. Motion
of respondent for leave to proceed in forma pauperis granted.
Certiorari denied. Reported below: 367 Md. 571, 790 A. 2d 15.

No. 01–1755. Lambert, Superintendent, Washington
State Penitentiary v. Benn. C. A. 9th Cir. Motion of re-
spondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 283 F. 3d 1040.

No. 01–1774. Maryland v. Drury. Ct. App. Md. Motion of
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 368 Md. 331, 793 A. 2d 567.

No. 01–1779. Woodford, Warden v. Wai Silva. C. A. 9th
Cir. Motion of respondent for leave to proceed in forma pau-
peris granted. Certiorari denied. Reported below: 279 F.
3d 825.

No. 02–144. Massachusetts v. Seng. Sup. Jud. Ct. Mass.
Motion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 436 Mass. 537, 766
N. E. 2d 492.

No. 01–1607. Dico, Inc. v. United States et al. C. A. 8th
Cir. Certiorari denied. Justice Breyer took no part in the
consideration or decision of this petition. Reported below: 277
F. 3d 1012.

No. 01–1790. United Association of Journeymen and Ap-
prentices of the Plumbing and Pipefitting Industry,
Local 38 v. Huber, Hunt & Nichols, Inc. C. A. 9th Cir.
Certiorari denied. Justice Breyer took no part in the consider-
ation or decision of this petition. Reported below: 282 F. 3d 746.

No. 01–1851. Garst et al. v. Wal-Mart Stores, Inc., et al.
C. A. 6th Cir. Certiorari denied. Justice Breyer took no part
in the consideration or decision of this petition. Reported below:
30 Fed. Appx. 585.

No. 01–10435. Remmert v. Bresee. C. A. 9th Cir. Certio-
rari denied. Justice Breyer took no part in the consideration
or decision of this petition.

No. 02–61. Jiangsu Sopo Corp. (Group) Ltd. v. BP Chemi-
cals Ltd. C. A. 8th Cir. Certiorari denied. Justice Breyer
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took no part in the consideration or decision of this petition. Re-
ported below: 285 F. 3d 677.

No. 02–93. Zaman et al. v. Atlantic Richfield Co. et al.
C. A. 9th Cir. Certiorari denied. Justice Breyer took no part
in the consideration or decision of this petition. Reported below:
23 Fed. Appx. 864.

No. 02–5025. Gutierrez v. Fairman, Warden, et al. C. A.
9th Cir. Certiorari denied. Justice Breyer took no part in
the consideration or decision of this petition. Reported below:
32 Fed. Appx. 917.

No. 02–5248. Cartwright v. Upjohn Co. et al. C. A. 11th
Cir. Certiorari denied. Justice Breyer took no part in the
consideration or decision of this petition.

No. 02–5321. Cuyler v. Wal-Mart Stores, Inc. C. A. 11th
Cir. Certiorari denied. Justice Breyer took no part in the
consideration or decision of this petition.

No. 02–5576. Hutchison v. Petroleum Helicopters, Inc.,
et al. C. A. 5th Cir. Certiorari denied. Justice Breyer took
no part in the consideration or decision of this petition. Reported
below: 33 Fed. Appx. 704.

No. 01–1648. Glover et ux. v. Standard Federal Bank
et al. C. A. 8th Cir. Motion of petitioners to defer consider-
ation of petition for writ of certiorari denied. Certiorari denied.
Reported below: 283 F. 3d 953.

No. 01–1666. Dubin et al. v. Bank of Hawaii et al. C. A.
9th Cir. Motion of petitioners to consolidate case with No.
02–317, Dubin et al. v. Bank of Hawaii et al., denied. Certiorari
denied. Reported below: 26 Fed. Appx. 630.

No. 01–1685. Chavez v. Universal Maritime Service Corp.
et al. C. A. 3d Cir. Certiorari denied. Justice Scalia took
no part in the consideration or decision of this petition. Reported
below: 276 F. 3d 576.

No. 01–1727. New Jersey et al. v. A. A. et al.; and
No. 02–18. A. A. et al. v. New Jersey et al. C. A. 3d Cir.

Certiorari before judgment denied.
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No. 01–1798. Blough v. United States et al. C. A. 11th
Cir. Certiorari before judgment denied.

No. 01–10068. Fowlkes v. Angelone, Director, Virginia
Department of Corrections. C. A. 4th Cir. Motion of Inno-
cence Project of the National Capital Region et al. for leave to
file a brief as amici curiae granted. Certiorari denied. Re-
ported below: 22 Fed. Appx. 211.

No. 02–19. Schomig, Warden, et al. v. Bracy et al. C. A.
7th Cir. Motion of respondent William Bracy for leave to proceed
in forma pauperis granted. Certiorari denied. Reported below:
286 F. 3d 406.

No. 02–27. Allina Health System Corp. et al. v. United
States ex rel. Minnesota Association of Nurse Anesthe-
tists. C. A. 8th Cir. Motion of American Hospital Association
et al. for leave to file a brief as amici curiae granted. Certiorari
denied. Reported below: 276 F. 3d 1032.

No. 02–58. Eastern Pilots Merger Committee v. Conti-
nental Airlines, Inc. C. A. 3d Cir. Motion of Allied Pilots
Association for leave to file a brief as amicus curiae granted.
Certiorari denied. Reported below: 279 F. 3d 226.

No. 02–111. Unidentified Private Citizen v. McClatchy
Newspapers, Inc., dba The Sacramento Bee, et al. C. A.
9th Cir. Motion of petitioner to appear as “Unidentified Private
Citizen” and for counsel to appear as “Attorney Doe” granted.
Certiorari denied. Reported below: 288 F. 3d 369.

No. 02–132. Mobil Corp. et al. v. Adkins et al. Sup. Ct.
App. W. Va. Motions of Chamber of Commerce of the United
States et al., Coalition for Asbestos Justice, Inc., Association of
American Railroads, 3M Co., and Unofficial Committee of Select
Asbestos Claimants for leave to file briefs as amici curiae
granted. Certiorari denied. Reported below: 211 W. Va. 106,
563 S. E. 2d 419.

No. 02–179. Michals v. Baxter Healthcare Corp. et al.
C. A. 6th Cir. Certiorari denied. Justice O’Connor and Jus-
tice Breyer took no part in the consideration or decision of this
petition. Reported below: 289 F. 3d 402.
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No. 02–5510. King v. Childs. Ct. Sp. App. Md. Motion of
Carolyn Dingwall and Delphine Jones for leave to file a brief as
amici curiae granted. Certiorari denied.

Rehearing Denied

No. 00–9849. Melvin v. Kelly Springfield Tire Corp., 534
U. S. 835;

No. 01–1513. Krueger v. Principi, Secretary of Veterans
Affairs, 535 U. S. 1113;

No. 01–6880. Hinkle v. Countz et al., 534 U. S. 1088;
No. 01–8747. Bejarano v. Small, Warden, et al., 535

U. S. 1059;
No. 01–8836. Smith v. Angelone, Director, Virginia De-

partment of Corrections, 535 U. S. 1024;
No. 01–8934. Arrendondo Ibarra v. Cockrell, Director,

Texas Department of Criminal Justice, Institutional Di-
vision, 535 U. S. 1063;

No. 01–9336. Red Paint, aka Clifford v. North Dakota,
535 U. S. 1115;

No. 01–9557. Battle v. Roe, Warden, 536 U. S. 910;
No. 01–9674. Rowsey v. Eslinger et al., 536 U. S. 928;
No. 01–9693. Godek v. Grayson, Warden, 536 U. S. 929;
No. 01–9763. Naturalite v. Ciarlo et al., 536 U. S. 943;
No. 01–9866. Turner v. Parker, 536 U. S. 965;
No. 01–9869. Reeves v. St. Mary’s County, Maryland, 536

U. S. 965; and
No. 01–10132. Newsome v. Phelps Memorial Hospital

Center et al., 536 U. S. 967. Petitions for rehearing denied.

No. 01–6737. Thomas v. McGinnis, Warden, 534 U. S. 1068;
and

No. 01–9764. Miles v. Department of Veterans Affairs,
535 U. S. 1105. Motions for leave to file petitions for rehearing
denied.

October 15, 2002
Certiorari Dismissed

No. 02–5795. Rasten v. Norfolk County, Massachusetts.
C. A. 1st Cir. Motion of petitioner for leave to proceed in forma
pauperis denied, and certiorari dismissed. See this Court’s
Rule 39.8.
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No. 02–5889. Eury v. Bell et al. C. A. 4th Cir. Motion of
petitioner for leave to proceed in forma pauperis denied, and
certiorari dismissed. See this Court’s Rule 39.8. Reported
below: 25 Fed. Appx. 207.

Miscellaneous Orders

No. 02A280 (02–523). Henderson et al. v. Stalder, Secre-
tary, Department of Public Safety and Corrections of
Louisiana, et al. C. A. 5th Cir. Application for stay, ad-
dressed to Justice Stevens and referred to the Court, denied.

No. D–2333. In re Disbarment of Weinstock. Disbarment
entered. [For earlier order herein, see 536 U. S. 975.]

No. 02M22. Melvin v. United Steelworkers of America,
Local 959, et al. Motion to direct the Clerk to file petition for
writ of certiorari out of time denied.

No. 02–39. Micrel, Inc. v. Linear Technology Corp.
C. A. Fed. Cir. The Solicitor General is invited to file a brief in
this case expressing the views of the United States.

No. 02–6308. In re Wojnicz;
No. 02–6470. In re Turner;
No. 02–6473. In re Lark;
No. 02–6474. In re Lewis; and
No. 02–6530. In re Dukes. Petitions for writs of habeas cor-

pus denied.

No. 02–5719. In re Fink. Petition for writ of mandamus
denied.

No. 02–5627. In re Cummings. Petition for writ of manda-
mus and/or prohibition denied.

Certiorari Granted

No. 02–42. Franchise Tax Board of California v. Hyatt
et al. Sup. Ct. Nev. Certiorari granted.

No. 02–215. PacifiCare Health Systems, Inc., et al. v.
Book et al. C. A. 11th Cir. Certiorari granted. Reported
below: 285 F. 3d 971.
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Certiorari Denied

No. 01–1588. Brosius v. Warden, United States Peniten-
tiary, Lewisburg, Pennsylvania. C. A. 3d Cir. Certiorari
denied. Reported below: 278 F. 3d 239.

No. 01–1687. Griffin v. Department of Veterans Affairs
et al. C. A. 4th Cir. Certiorari denied. Reported below: 274
F. 3d 818.

No. 01–1695. Hsia, aka Ling v. United States. C. A. D. C.
Cir. Certiorari denied. Reported below: 30 Fed. Appx. 1.

No. 01–1782. Griffin v. Secretary of Veterans Affairs.
C. A. Fed. Cir. Certiorari denied. Reported below: 288 F. 3d
1309.

No. 01–10238. Lafayette v. Roe, Warden. C. A. 9th Cir.
Certiorari denied.

No. 01–10522. Watson v. Clarke, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 28 Fed. Appx. 678.

No. 01–10649. Jasin v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 280 F. 3d 355.

No. 01–10665. Daniels v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 281 F. 3d 586.

No. 01–10672. Escobedo v. Texas. Ct. Crim. App. Tex.
Certiorari denied.

No. 02–12. Langdon v. Swain et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 29 Fed. Appx. 171.

No. 02–50. Kehoe et al. v. Cruickshank. C. A. 1st Cir.
Certiorari denied.

No. 02–54. Coltec Industries, Inc. v. Hobgood et al.
C. A. 3d Cir. Certiorari denied. Reported below: 280 F. 3d 262.

No. 02–66. City of Federal Heights v. Essence, Inc., dba
The Bare Essence, et al. C. A. 10th Cir. Certiorari denied.
Reported below: 285 F. 3d 1272.

No. 02–73. Student Loan Fund of Idaho, Inc. v. Depart-
ment of Education et al. C. A. 9th Cir. Certiorari denied.
Reported below: 272 F. 3d 1155 and 289 F. 3d 599.
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No. 02–156. Hoang v. Ummel et al. C. A. 7th Cir. Certio-
rari denied. Reported below: 24 Fed. Appx. 613.

No. 02–160. Boyd et al. v. Bruce et al. Ct. App. Tenn.
Certiorari denied.

No. 02–162. Clark et al. v. Stovall, Attorney General
of Kansas, et al. C. A. 10th Cir. Certiorari denied.

No. 02–172. Beth B. et al. v. Van Clay, Superintendent,
Lake Bluff School District #65, et al. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 282 F. 3d 493.

No. 02–174. Sullins v. Lee et al. C. A. 11th Cir. Certio-
rari denied.

No. 02–180. Melendrez v. Loza et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 44 Fed. Appx. 651.

No. 02–181. Roberts v. Los Angeles City Fire Depart-
ment et al. C. A. 9th Cir. Certiorari denied. Reported
below: 32 Fed. Appx. 267.

No. 02–187. Jakes, Ltd., et al. v. City of Coates. C. A.
8th Cir. Certiorari denied. Reported below: 284 F. 3d 884.

No. 02–188. Ada County et al. v. Webb et al. C. A. 9th
Cir. Certiorari denied. Reported below: 285 F. 3d 829.

No. 02–190. Texas v. Watkins. Ct. Crim. App. Tex. Certio-
rari denied. Reported below: 73 S. W. 3d 264.

No. 02–195. DeJulio et al. v. Georgia et al. C. A. 11th
Cir. Certiorari denied. Reported below: 290 F. 3d 1291.

No. 02–198. Dembinski v. Vought Aircraft Industries,
Inc. C. A. 11th Cir. Certiorari denied. Reported below: 37
Fed. Appx. 501.

No. 02–199. Lake et al. v. Bank One, N. A. C. A. 5th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 964.

No. 02–201. Moore v. Potter, Postmaster General, et al.
C. A. 11th Cir. Certiorari denied.

No. 02–203. Sommer v. UNUM Life Insurance Company
of America. C. A. 9th Cir. Certiorari denied. Reported
below: 35 Fed. Appx. 489.



537ORD Unit: $PT1 [05-04-04 10:07:29] PGT: ORD1BV (Bound Volume)

949ORDERS

October 15, 2002537 U. S.

No. 02–204. Pozo v. McCaughtry et al. C. A. 7th Cir.
Certiorari denied. Reported below: 286 F. 3d 1022.

No. 02–205. Davis v. Bowron et al. C. A. 6th Cir. Certio-
rari denied. Reported below: 30 Fed. Appx. 373.

No. 02–207. Consolidated Edison Company of New York,
Inc., et al. v. Chevron U. S. A. Inc. C. A. Fed. Cir. Certio-
rari denied. Reported below: 32 Fed. Appx. 588.

No. 02–210. Godwin v. Martin. Sup. Ct. Ala. Certiorari
denied. Reported below: 852 So. 2d 209.

No. 02–213. Hower v. PacifiCare of California et al.
C. A. 9th Cir. Certiorari denied. Reported below: 36 Fed.
Appx. 250.

No. 02–216. Sallee et ux. v. Fort Knox National Bank,
N. A., et al. C. A. 6th Cir. Certiorari denied. Reported
below: 286 F. 3d 878.

No. 02–219. Netland v. Hess & Clark, Inc. C. A. 8th Cir.
Certiorari denied. Reported below: 284 F. 3d 895.

No. 02–226. Lal v. Borough of Kennett Square. Commw.
Ct. Pa. Certiorari denied.

No. 02–230. Wiley v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. Reported below: 74 S. W. 3d 399.

No. 02–244. Schneider v. County of San Diego et al.
C. A. 9th Cir. Certiorari denied. Reported below: 32 Fed.
Appx. 877.

No. 02–245. Breen v. New Jersey. Super. Ct. N. J., App.
Div. Certiorari denied.

No. 02–248. White et al. v. Priest, Secretary of State of
Arkansas, et al. Sup. Ct. Ark. Certiorari denied. Reported
below: 348 Ark. 135 and 783, 73 S. W. 3d 572.

No. 02–276. Fran W. et vir v. Terry W. Ct. App. Cal., 2d
App. Dist. Certiorari denied. Reported below: 96 Cal. App. 4th
1293, 118 Cal. Rptr. 2d 42.

No. 02–286. Vickroy v. Schaufler. Ct. App. Ark. Certio-
rari denied. Reported below: 76 Ark. App. xxvi.
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No. 02–288. Pennington, Individually, and in His Offi-
cial Capacity as Elliott County Judge Executive, et al.
v. Helwig et al. C. A. 6th Cir. Certiorari denied. Reported
below: 30 Fed. Appx. 516.

No. 02–309. Travis County Landfill Co., L. L. C. v. City
of Austin. Sup. Ct. Tex. Certiorari denied. Reported below:
73 S. W. 3d 234.

No. 02–313. Hugh Symons Group, plc v. Motorola, Inc.
C. A. 5th Cir. Certiorari denied. Reported below: 292 F. 3d 466.

No. 02–344. Warmbrun v. Samson, Attorney General of
New Jersey. C. A. 3d Cir. Certiorari denied.

No. 02–351. Rutherford et ux. v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 39 Fed. Appx. 574.

No. 02–352. Smith et ux. v. Washington Metropolitan
Area Transit Authority. C. A. 4th Cir. Certiorari denied.
Reported below: 290 F. 3d 201.

No. 02–354. Cole v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 293 F. 3d 153.

No. 02–357. Fitzgerald et al. v. United States. C. A. 3d
Cir. Certiorari denied. Reported below: 32 Fed. Appx. 636.

No. 02–372. Harris v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 293 F. 3d 863.

No. 02–378. Riley, as Trustee of, and Participant in, the
Performance Toyota, Inc. 401(k) Profit Sharing Plan,
et al. v. Merrill Lynch, Pierce, Fenner & Smith Inc. et al.
C. A. 11th Cir. Certiorari denied. Reported below: 292 F. 3d
1334.

No. 02–394. Campbell v. United States. C. A. 1st Cir.
Certiorari denied.

No. 02–401. Hongying Liu-Lengyel v. New England Ma-
chinery, Inc. C. A. 11th Cir. Certiorari denied. Reported
below: 44 Fed. Appx. 945.

No. 02–5091. Baragosh v. Commodity Futures Trading
Commission. C. A. 4th Cir. Certiorari denied. Reported
below: 278 F. 3d 319.
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No. 02–5158. Bowie v. Louisiana. Sup. Ct. La. Certiorari
denied. Reported below: 813 So. 2d 377.

No. 02–5172. Maxwell v. Alabama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 828 So. 2d 347.

No. 02–5214. Broxton v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 278 F. 3d 456.

No. 02–5274. Moloney, aka Maloney, aka Monroe v.
United States. C. A. 2d Cir. Certiorari denied. Reported
below: 287 F. 3d 236.

No. 02–5345. Evans v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 808 So. 2d 92.

No. 02–5460. Easterwood v. Kansas. Sup. Ct. Kan. Cer-
tiorari denied. Reported below: 273 Kan. 361, 44 P. 3d 1209.

No. 02–5588. Joseph v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–5589. Kitchen v. Stiff, Warden. C. A. 7th Cir.
Certiorari denied.

No. 02–5601. Shaw v. Parker, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 27 Fed. Appx. 448.

No. 02–5603. Sosa v. McKee et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 34 Fed. Appx. 963.

No. 02–5604. Ward v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 30 Fed. Appx. 191.

No. 02–5611. Pugh v. New Jersey. Super. Ct. N. J., App.
Div. Certiorari denied.

No. 02–5612. Smith v. Ohio. Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 95 Ohio St. 3d 127, 766 N. E. 2d 588.

No. 02–5615. Scoon v. Goord, Commissioner, New York
Department of Correctional Services. C. A. 2d Cir. Cer-
tiorari denied.
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No. 02–5618. Fuller v. Welton. C. A. 11th Cir. Certio-
rari denied.

No. 02–5620. Ivy v. Herbert, Superintendent, Attica
Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 02–5622. Forsythe v. Walters, Superintendent,
State Regional Correctional Facility at Mercer. C. A.
3d Cir. Certiorari denied. Reported below: 38 Fed. Appx. 734.

No. 02–5623. Fatir v. Thomas et al. C. A. 3d Cir. Certio-
rari denied.

No. 02–5624. Harris v. Davis, Superintendent, Indiana
State Prison. C. A. 7th Cir. Certiorari denied.

No. 02–5626. Cuesta v. Wates et al. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 39 Fed. Appx. 358.

No. 02–5629. Drayton v. Martin et al. C. A. 6th Cir.
Certiorari denied. Reported below: 22 Fed. Appx. 587.

No. 02–5634. Pender v. Union County et al. C. A. 3d Cir.
Certiorari denied. Reported below: 281 F. 3d 223.

No. 02–5635. Rust v. California. Ct. App. Cal., 4th App.
Dist. Certiorari denied.

No. 02–5637. Robinson v. Georgia. C. A. 11th Cir. Certio-
rari denied.

No. 02–5638. Rivers v. Patoka. Super. Ct. Pa. Certiorari
denied.

No. 02–5639. Stults v. Hanks, Superintendent, Wabash
Valley Correctional Facility. C. A. 7th Cir. Certiorari
denied.

No. 02–5640. Ivey v. Maynard, Director, South Carolina
Department of Corrections. C. A. 4th Cir. Certiorari de-
nied. Reported below: 36 Fed. Appx. 718.

No. 02–5641. Glebocki v. City of Chicago, Illinois, et al.
C. A. 7th Cir. Certiorari denied. Reported below: 32 Fed.
Appx. 149.



537ORD Unit: $PT1 [05-04-04 10:07:29] PGT: ORD1BV (Bound Volume)

953ORDERS

October 15, 2002537 U. S.

No. 02–5645. Taylor v. Taylor. Ct. App. Tex., 10th Dist.
Certiorari denied.

No. 02–5646. Wright v. Kemna, Superintendent, Cross-
roads Correctional Center. C. A. 8th Cir. Certiorari
denied.

No. 02–5649. McCartney v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 02–5650. Riddle v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 288 F. 3d 713.

No. 02–5657. Velasquez v. California. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 02–5661. Walker v. Spiller et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 33 Fed. Appx. 649.

No. 02–5669. Lambert v. Stegall, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–5670. Jameson v. California. Sup. Ct. Cal. Certio-
rari denied.

No. 02–5673. Renfro v. Scott, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 413.

No. 02–5676. Bonds v. Alabama. Ct. Crim. App. Ala. Cer-
tiorari denied. Reported below: 851 So. 2d 634.

No. 02–5679. Johnson v. Luebbers, Superintendent, Po-
tosi Correctional Center. C. A. 8th Cir. Certiorari denied.

No. 02–5685. Pullum v. Virginia. Sup. Ct. Va. Certiorari
denied.

No. 02–5686. Green v. Union Foundry Co. C. A. 11th Cir.
Certiorari denied. Reported below: 281 F. 3d 1229.

No. 02–5689. El-Mosalamy v. Loma Linda University
Medical Center; and El-Mosalamy v. San Joaquin General
Hospital. C. A. 9th Cir. Certiorari denied. Reported below:
32 Fed. Appx. 476 (second judgment) and 480 (first judgment).
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No. 02–5694. Wallace v. Kemna, Superintendent, Cross-
roads Correctional Center. C. A. 8th Cir. Certiorari
denied.

No. 02–5695. Williams v. Andrews, Warden. C. A. 5th Cir.
Certiorari denied.

No. 02–5697. Millay v. Maine. Sup. Jud. Ct. Me. Certio-
rari denied. Reported below: 787 A. 2d 129.

No. 02–5699. Torres v. Armstrong. C. A. 2d Cir. Certio-
rari denied.

No. 02–5703. Johnson v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 02–5704. Allison v. Barrett, Sheriff, Fulton
County, et al. C. A. 11th Cir. Certiorari denied. Reported
below: 33 Fed. Appx. 994.

No. 02–5705. Galarza-Soto v. Rice, Warden, et al. C. A.
9th Cir. Certiorari denied.

No. 02–5707. Harris v. Grubman et al. C. A. 7th Cir.
Certiorari denied.

No. 02–5710. Hoffman v. Blaine, Superintendent, State
Correctional Institution at Greene, et al. C. A. 3d Cir.
Certiorari denied.

No. 02–5711. Ford v. Attorney General of Arizona et
al. C. A. 9th Cir. Certiorari denied. Reported below: 27 Fed.
Appx. 921.

No. 02–5713. Weaver v. Luebbers, Superintendent, Po-
tosi Correctional Center, et al. C. A. 8th Cir. Certiorari
denied.

No. 02–5716. Pilarski v. Davis. C. A. 7th Cir. Certiorari
denied.

No. 02–5718. Delgado v. Puerto Rican Family Institute.
C. A. 2d Cir. Certiorari denied.

No. 02–5726. Tjart v. Smith Barney, Inc., et al. Ct. App.
Wash. Certiorari denied. Reported below: 107 Wash. App. 885,
28 P. 3d 823.
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No. 02–5727. Smith v. Miro et al. C. A. 4th Cir. Certiorari
denied. Reported below: 30 Fed. Appx. 169.

No. 02–5729. Skinner v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.

No. 02–5732. Brown v. Battles, Warden. C. A. 11th Cir.
Certiorari denied.

No. 02–5737. Burroughs v. Giurbino, Warden. C. A. 9th
Cir. Certiorari denied.

No. 02–5740. Williams v. Duncan, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 32 Fed. Appx. 923.

No. 02–5756. Winke v. Iowa District Court for Lee
County et al. Sup. Ct. Iowa. Certiorari denied.

No. 02–5757. Winke v. Iowa District Court for Lee
County et al. Sup. Ct. Iowa. Certiorari denied.

No. 02–5760. Burns v. Florida et al. C. A. 11th Cir. Cer-
tiorari denied.

No. 02–5762. Mitchell v. Carey, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 46 Fed. Appx. 397.

No. 02–5765. Lee v. North Carolina. Ct. App. N. C. Cer-
tiorari denied. Reported below: 148 N. C. App. 518, 558 S. E.
2d 883.

No. 02–5769. Long v. Kentucky et al. C. A. 6th Cir. Cer-
tiorari denied.

No. 02–5772. Dixon v. Keane, Superintendent, Wood-
bourne Correctional Facility. C. A. 2d Cir. Certiorari de-
nied. Reported below: 293 F. 3d 74.

No. 02–5775. Rameloric v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 788 A. 2d 1032.

No. 02–5786. Russell v. Mississippi Department of Cor-
rections. Sup. Ct. Miss. Certiorari denied. Reported below:
814 So. 2d 802.

No. 02–5788. Stone v. Kentucky. Ct. App. Ky. Certiorari
denied.
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No. 02–5790. Netherly v. Galaza, Warden, et al. C. A.
9th Cir. Certiorari denied. Reported below: 42 Fed. Appx. 7.

No. 02–5791. Abrass v. White. C. A. 11th Cir. Certiorari
denied.

No. 02–5792. Alfonso Salazar v. Ashcroft, Attorney
General. C. A. 9th Cir. Certiorari denied.

No. 02–5793. Bright v. Martin et al. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 37 Fed. Appx. 136.

No. 02–5794. Stevenson v. St. Luke’s Hospital et al.
Sup. Ct. Idaho. Certiorari denied.

No. 02–5797. Abbondanzo v. Health Management Sys-
tems, Inc. C. A. 2d Cir. Certiorari denied. Reported below:
36 Fed. Appx. 3.

No. 02–5799. Pecoraro v. Walls, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 286 F. 3d 439.

No. 02–5801. Mooney v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 02–5808. Wilson v. North Carolina. Ct. App. N. C.
Certiorari denied. Reported below: 149 N. C. App. 233, 562
S. E. 2d 304.

No. 02–5809. Garrett v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–5810. Gundy v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 821 So. 2d 296.

No. 02–5813. Greene v. Head, Warden. Sup. Ct. Ga. Cer-
tiorari denied.

No. 02–5819. Gaston v. Taylor, Warden. C. A. 9th Cir.
Certiorari denied.

No. 02–5824. Michael v. Arizona. Ct. App. Ariz. Certio-
rari denied.

No. 02–5825. Bay v. Cain, Warden. C. A. 5th Cir. Certio-
rari denied.
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No. 02–5831. Smith v. Wells et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 37 Fed. Appx. 90.

No. 02–5832. Roberson v. Richards et al. C. A. 5th Cir.
Certiorari denied.

No. 02–5834. Smith v. Las Vegas Metropolitan Police De-
partment et al. C. A. 9th Cir. Certiorari denied. Reported
below: 31 Fed. Appx. 427.

No. 02–5835. Rankin v. Snyder, Director, Illinois De-
partment of Corrections, et al. C. A. 7th Cir. Certiorari
denied.

No. 02–5837. Morrison v. Florida. Sup. Ct. Fla. Certio-
rari denied. Reported below: 818 So. 2d 432.

No. 02–5838. Moore v. Georgia. Sup. Ct. Ga. Certiorari
denied.

No. 02–5843. Jimenez v. Beard, Secretary, Pennsylvania
Department of Corrections, et al. C. A. 3d Cir. Certiorari
denied. Reported below: 263 F. 3d 158.

No. 02–5846. Barstad v. Lambert. C. A. 9th Cir. Certio-
rari denied.

No. 02–5848. Sanphillippo v. Moore, Secretary, Florida
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 02–5849. Atwell v. Duran et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 276 F. 3d 575.

No. 02–5850. Carbin v. Moore, Attorney General of Mis-
sissippi. C. A. 5th Cir. Certiorari denied.

No. 02–5853. Ford v. Page, Warden, et al. C. A. 7th Cir.
Certiorari denied.

No. 02–5854. Hensley v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari
denied. Reported below: 281 F. 3d 1208.

No. 02–5856. Galvan v. Texas. Ct. App. Tex., 4th Dist.
Certiorari denied.
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No. 02–5866. Verrett v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 02–5867. Thomas v. Utah. Ct. App. Utah. Certiorari
denied.

No. 02–5868. Ward v. Moore, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari
denied.

No. 02–5869. Widmer v. Moore, Secretary, Florida De-
partment of Corrections. Dist. Ct. App. Fla., 1st Dist. Cer-
tiorari denied. Reported below: 816 So. 2d 615.

No. 02–5870. Williams-Bey v. Ashcroft, Attorney Gen-
eral, et al. C. A. 3d Cir. Certiorari denied. Reported below:
33 Fed. Appx. 649.

No. 02–5871. Walkup v. Erie Insurance Property & Cas-
ualty Co. C. A. 4th Cir. Certiorari denied. Reported below:
37 Fed. Appx. 611.

No. 02–5872. Thompson v. District of Columbia et al.
C. A. D. C. Cir. Certiorari denied.

No. 02–5873. Thompson v. Marchand et al. C. A. 3d Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 649.

No. 02–5874. Tucker v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 02–5875. Wiideman v. Eighth Judicial District Court
of Nevada, Clark County, et al. Sup. Ct. Nev. Certiorari
denied.

No. 02–5876. Wiideman v. Neidert. C. A. 9th Cir. Certio-
rari denied.

No. 02–5879. Nooner v. Dickey et al. C. A. 8th Cir. Cer-
tiorari denied.

No. 02–5880. Whitt v. Alabama. Ct. Crim. App. Ala. Cer-
tiorari denied. Reported below: 854 So. 2d 1216.

No. 02–5884. Taylor v. Roe, Warden. C. A. 9th Cir. Cer-
tiorari denied.
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No. 02–5890. Beckwith v. Communications Workers of
America. C. A. 11th Cir. Certiorari denied. Reported below:
37 Fed. Appx. 501.

No. 02–5891. Alvaro Prieto v. Cockrell, Director, Texas
Department of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–5894. Edmond v. Anderson et al. Ct. App. Miss.
Certiorari denied. Reported below: 820 So. 2d 1.

No. 02–5910. Sims v. Hickman, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 357.

No. 02–5925. Booth-El v. Nuth, Warden, et al. C. A. 4th
Cir. Certiorari denied. Reported below: 288 F. 3d 571.

No. 02–5929. Pabst v. Kansas. Sup. Ct. Kan. Certiorari de-
nied. Reported below: 273 Kan. 658, 44 P. 3d 1230.

No. 02–5939. Zharn v. Barnhart, Commissioner of Social
Security. C. A. 6th Cir. Certiorari denied. Reported below:
35 Fed. Appx. 225.

No. 02–5946. Smith v. Varner, Superintendent, State
Correctional Institution at Smithfield. C. A. 3d Cir.
Certiorari denied.

No. 02–5949. Rogers v. Beck, Superintendent, North
Carolina Department of Correction. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 32 Fed. Appx. 81.

No. 02–5950. Watson v. Luckett et al. C. A. 8th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 221.

No. 02–5963. Johns v. Kyler, Superintendent, Hunting-
don Correctional Institution. C. A. 3d Cir. Certiorari de-
nied. Reported below: 36 Fed. Appx. 495.

No. 02–5971. Travis v. Meyers, Superintendent, State
Correctional Institution at Rockview, et al. C. A. 3d Cir.
Certiorari denied. Reported below: 36 Fed. Appx. 486.

No. 02–5978. Murphy v. Galaza, Warden. C. A. 9th Cir.
Certiorari denied.
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No. 02–5979. Millines v. Ajibade, Medical Director,
Men’s State Prison. C. A. 11th Cir. Certiorari denied.

No. 02–5987. Graves v. Roe, Warden, et al. C. A. 9th Cir.
Certiorari denied. Reported below: 39 Fed. Appx. 521.

No. 02–5991. Halpin v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari
denied. Reported below: 263 F. 3d 169.

No. 02–5999. Peoples v. Missouri. Ct. App. Mo., Western
Dist. Certiorari denied. Reported below: 73 S. W. 3d 730.

No. 02–6000. Pina v. Alameida, Director, California De-
partment of Corrections. C. A. 9th Cir. Certiorari denied.

No. 02–6002. Roysden v. United States et al. C. A. 5th
Cir. Certiorari denied. Reported below: 32 Fed. Appx. 128.

No. 02–6019. Smith v. Morgan, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–6023. Luck v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 32 Fed. Appx. 105.

No. 02–6025. Brunner v. Florida. Dist. Ct. App. Fla., 4th
Dist. Certiorari denied. Reported below: 816 So. 2d 638.

No. 02–6031. King v. First American Investigations, Inc.,
et al. C. A. 2d Cir. Certiorari denied. Reported below: 287
F. 3d 91.

No. 02–6038. Weslin v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 34 Fed. Appx. 815.

No. 02–6042. Azeez v. Kirby, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 34 Fed. Appx. 138.

No. 02–6053. Nelloms, aka Nellons v. Texas. Ct. App.
Tex., 2d Dist. Certiorari denied. Reported below: 63 S. W.
3d 887.

No. 02–6055. Jones v. Head, Warden, et al. Sup. Ct. Ga.
Certiorari denied.
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No. 02–6056. King v. Florida. Dist. Ct. App. Fla., 5th Dist.
Certiorari denied. Reported below: 790 So. 2d 477.

No. 02–6087. Vapne v. Barnhart, Commissioner of Social
Security. C. A. 2d Cir. Certiorari denied. Reported below:
36 Fed. Appx. 670.

No. 02–6092. Thomas v. Alameida, Director, California
Department of Corrections. C. A. 9th Cir. Certiorari
denied.

No. 02–6095. Williams v. Illinois. App. Ct. Ill., 2d Dist.
Certiorari denied. Reported below: 328 Ill. App. 3d 879, 767
N. E. 2d 511.

No. 02–6098. Knight v. York, Superintendent, Albe-
marle Correctional Institution. C. A. 4th Cir. Certiorari
denied. Reported below: 32 Fed. Appx. 118.

No. 02–6105. Brown v. United States District Court for
the Western District of Louisiana. C. A. 5th Cir. Certio-
rari denied. Reported below: 46 Fed. Appx. 732.

No. 02–6106. Schwenger v. New Jersey. C. A. 3d Cir.
Certiorari denied. Reported below: 43 Fed. Appx. 523.

No. 02–6115. Cantrell v. Ashcroft, Attorney General.
C. A. 1st Cir. Certiorari denied. Reported below: 36 Fed.
Appx. 651.

No. 02–6124. Conteh v. Kandarian. C. A. D. C. Cir. Cer-
tiorari denied.

No. 02–6125. Mora v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 293 F. 3d 1213.

No. 02–6132. Bennafield v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 287 F. 3d 320.

No. 02–6142. Reyes-Rodriguez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 36 Fed. Appx. 586.

No. 02–6144. Johnson v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 151.

No. 02–6146. Long v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 40 Fed. Appx. 458.
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No. 02–6147. DeVaughn v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 32 Fed. Appx. 60.

No. 02–6148. Cochran v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 38 Fed. Appx. 863.

No. 02–6150. Pickard v. United States; and
No. 02–6183. Bates v. United States. C. A. 3d Cir. Cer-

tiorari denied. Reported below: 46 Fed. Appx. 104.

No. 02–6156. Albright v. Kansas. Sup. Ct. Kan. Certio-
rari denied. Reported below: 273 Kan. 811, 46 P. 3d 1167.

No. 02–6157. Beaton-Paez v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 285 F. 3d 1010.

No. 02–6158. Brown v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 02–6160. Epps v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 39 Fed. Appx. 820.

No. 02–6161. Enriquez v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 36 Fed. Appx. 118.

No. 02–6164. Hernandez-Salgado, aka Salgado, aka Her-
nandez v. United States. C. A. 4th Cir. Certiorari denied.
Reported below: 36 Fed. Appx. 88.

No. 02–6165. Gabrio v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 295 F. 3d 880.

No. 02–6166. Gervais v. Illinois. App. Ct. Ill., 2d Dist.
Certiorari denied. Reported below: 321 Ill. App. 3d 1059, 797
N. E. 2d 248.

No. 02–6167. Hager v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 288 F. 3d 136.

No. 02–6168. Graham v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 687.

No. 02–6169. Hart v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 291 F. 3d 1084.

No. 02–6172. O’Donnell v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 28 Fed. Appx. 67.
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No. 02–6174. Mariani v. Kelly, Superintendent, Attica
Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 02–6175. Lancaster v. Monette et al. C. A. 4th Cir.
Certiorari denied. Reported below: 30 Fed. Appx. 315.

No. 02–6176. Juste v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 31 Fed. Appx. 936.

No. 02–6178. Nunez-Martinez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 35 Fed. Appx. 696.

No. 02–6179. Patel v. Morris, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 428.

No. 02–6181. Robinson et al. v. United States. C. A. 7th
Cir. Certiorari denied. Reported below: 39 Fed. Appx. 386.

No. 02–6185. Barba-Martinez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 36 Fed. Appx. 919.

No. 02–6197. Velasquez v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 801 A. 2d 72.

No. 02–6198. Doganiere v. United States. C. A. 9th Cir.
Certiorari denied.

No. 02–6200. Broadnax v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 500.

No. 02–6203. Roberts v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 135.

No. 02–6211. Moore v. United States. C. A. 9th Cir. Cer-
tiorari denied.

No. 02–6212. Johnson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 23 Fed. Appx. 197.

No. 02–6214. Cristobal v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 293 F. 3d 134.

No. 02–6219. Scheetz v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 293 F. 3d 175.

No. 02–6222. Logan v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 31 Fed. Appx. 256.
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No. 02–6224. Tanaka v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 515.

No. 02–6227. Colon-Rivera v. United States. C. A. 1st
Cir. Certiorari denied.

No. 02–6231. Santana-Mendoza v. United States. C. A.
1st Cir. Certiorari denied. Reported below: 29 Fed. Appx. 613.

No. 02–6232. Boyd v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 02–6233. Losey v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 34 Fed. Appx. 105.

No. 02–6242. Hairston v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 38 Fed. Appx. 884.

No. 02–6244. Harmon v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 26 Fed. Appx. 363.

No. 02–6246. Stokes v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 292 F. 3d 964.

No. 02–6253. Padilla v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 40 Fed. Appx. 695.

No. 02–6256. Varela v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 490.

No. 02–6257. Zepeda-Armenta v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 36 Fed. Appx. 315.

No. 02–6259. Estrada-Rendon v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 40 Fed. Appx. 478.

No. 02–6260. Davis v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 883.

No. 02–6261. Evans v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 44 Fed. Appx. 652.

No. 02–6263. Jones v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 40 Fed. Appx. 520.

No. 02–6266. Malagon-Garcia v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 45 Fed. Appx. 320.
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No. 02–6268. McCormick v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 25 Fed. Appx. 212.

No. 02–6270. Quinones v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 36 Fed. Appx. 462.

No. 02–6271. Subhan v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 38 Fed. Appx. 89.

No. 02–6272. Sykes v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 292 F. 3d 495.

No. 02–6275. Brooks, aka Mendoza, aka Martin v. United
States. C. A. 4th Cir. Certiorari denied. Reported below:
293 F. 3d 175.

No. 02–6276. Aleman-Alvarez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 44 Fed. Appx. 652.

No. 02–6278. Blount v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 293 F. 3d 886.

No. 02–6279. Ramirez-Flores v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 37 Fed. Appx. 694.

No. 02–6280. Acevedo v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 285 F. 3d 1010.

No. 02–6282. Verduzco-Higuera v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 36 Fed. Appx. 621.

No. 02–6283. Vong v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 39 Fed. Appx. 466.

No. 02–6286. Rossi v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 34 Fed. Appx. 968.

No. 02–6291. Reeves v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 32 Fed. Appx. 68.

No. 02–6292. Van Dam v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 461.

No. 02–6306. King v. United States. C. A. 8th Cir. Certio-
rari denied. Reported below: 280 F. 3d 886.

No. 02–6307. Jones v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 36 Fed. Appx. 150.
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No. 02–6319. Floyd v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 31 Fed. Appx. 829.

No. 02–6324. Henson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 263.

No. 02–6326. Hester v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 287 F. 3d 1355.

No. 02–6328. Green v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 293 F. 3d 855.

No. 02–6333. Gil v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 36 Fed. Appx. 468.

No. 02–6334. Uriel Ibarra v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 37 Fed. Appx. 927.

No. 02–6335. Gonzalez v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 926.

No. 02–6337. Garland v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 44 Fed. Appx. 651.

No. 02–6341. Rojas v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 35 Fed. Appx. 855.

No. 02–6342. Aguilar v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 295 F. 3d 1018.

No. 02–5684. Nicholas v. West Virginia et al. Cir. Ct.
Kanawha County, W. Va. Motion of petitioner for leave to file
Appendix A under seal granted. Certiorari denied.

No. 02–5754. Carter v. Cambra, Warden. C. A. 9th Cir.
Certiorari denied. Justice Breyer took no part in the consid-
eration or decision of this petition. Reported below: 33 Fed.
Appx. 308.

No. 02–5917. Kahvedzic v. Republic of Croatia et al.
C. A. 11th Cir. Certiorari denied. Justice Scalia took no part
in the consideration or decision of this petition. Reported below:
31 Fed. Appx. 930.
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Rehearing Denied

No. 01–8294. Worsham v. Minyard Food Stores, Inc., 535
U. S. 998;

No. 01–9233. Bailey v. Hempen et al., 535 U. S. 1102;
No. 01–9364. Steel v. Court of Criminal Appeals of

Texas, 535 U. S. 1115;
No. 01–9649. Colon v. Moore, Secretary, Florida Depart-

ment of Corrections, 536 U. S. 927; and
No. 01–9975. Jackson-Bey v. United States, 535 U. S. 1120.

Petitions for rehearing denied.

October 21, 2002

Certiorari Granted—Vacated and Remanded

No. 01–10374. Rucker v. Potter, Postmaster General,
et al. C. A. 9th Cir. Motion of petitioner for leave to proceed
in forma pauperis granted. Certiorari granted, judgment va-
cated, and case remanded for further consideration in light of
Swierkiewicz v. Sorema N. A, 534 U. S 506 (2002). Reported
below: 31 Fed. Appx. 420.

Miscellaneous Orders

No. D–2187. In re Disbarment of Risker. Disbarment
entered. [For earlier order herein, see 530 U. S. 1294.]

No. 02M23. Miller v. Wolverine Tube Inc.;
No. 02M24. Taylor v. Dickel et al.;
No. 02M25. Gruber v. United States;
No. 02M26. Hill v. United States District Court for the

Middle District of Florida; and
No. 02M27. Sellan v. Walsh, Superintendent, Sullivan

Correctional Facility. Motions to direct the Clerk to file
petitions for writs of certiorari out of time denied.

No. 01–1120. Meyer v. Holley et al. C. A. 9th Cir. [Cer-
tiorari granted, 535 U. S. 1077.] Motion of the Solicitor General
for leave to participate in oral argument as amicus curiae and
for divided argument granted.

No. 01–1231. Connecticut Department of Public Safety
et al. v. Doe, Individually and on Behalf of All Others
Similarly Situated. C. A. 2d Cir. [Certiorari granted, 535
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U. S. 1077.] Motion of the Solicitor General for leave to partici-
pate in oral argument as amicus curiae and for divided argu-
ment granted.

No. 01–9094. Abdur’Rahman v. Bell, Warden. C. A. 6th
Cir. [Certiorari granted, 535 U. S. 1016.] Motion of respondent
and Alabama, as amicus curiae, for divided argument and for
leave to participate in oral argument as amicus curiae granted.

No. 01–10864. Hitt v. Kansas. Sup. Ct. Kan. The Solicitor
General is invited to file a brief in this case expressing the views
of the United States.

No. 02–6540. In re Patterson;
No. 02–6557. In re Larkin;
No. 02–6570. In re McDonald;
No. 02–6584. In re Quary;
No. 02–6587. In re Brooks; and
No. 02–6607. In re Cohen. Petitions for writs of habeas cor-

pus denied.

No. 01–10009. In re Stanford. Petition for writ of habeas
corpus denied.

Justice Stevens, with whom Justice Souter, Justice Gins-
burg, and Justice Breyer join, dissenting.

Petitioner has filed an application for an original writ of habeas
corpus asking us to hold that his execution would be unconstitu-
tional because he was under the age of 18 when he committed his
offense. A bare majority of the Court rejected that submission
13 years ago. Stanford v. Kentucky, 492 U. S. 361 (1989). There
are no valid procedural objections to our reconsideration of the
issue now, and, given our recent decision in Atkins v. Virginia,
536 U. S. 304 (2002), we certainly should do so.

In Atkins, we held that the Constitution prohibits the applica-
tion of the death penalty to mentally retarded persons. The rea-
sons supporting that holding, with one exception, apply with equal
or greater force to the execution of juvenile offenders. The ex-
ception—the number of States expressly forbidding the execution
of juvenile offenders (28) is slightly fewer than the number forbid-
ding the execution of the mentally retarded (30)—does not justify
disparate treatment of the two classes. Indeed, the fact that
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since 1989, state legislatures in Indiana,1 Montana,2 New York,3

and Kansas,4 and the Supreme Court of the State of Washington 5

have all forbidden the execution of persons who were under 18
at the time of their offenses minimizes the significance of that
exception.

Rather than repeating the reasoning in our opinion in Atkins,
I think it appropriate to quote the following comments from Jus-
tice Brennan’s dissenting opinion in Stanford v. Kentucky, 492
U. S., at 394–396, which I joined in 1989:

“Proportionality analysis requires that we compare ‘the
gravity of the offense,’ understood to include not only the
injury caused, but also the defendant’s culpability, with ‘the
harshness of the penalty.’ Solem [v. Helm, 463 U. S. 277, 292
(1983)]. In my view, juveniles so generally lack the degree
of responsibility for their crimes that is a predicate for the
constitutional imposition of the death penalty that the Eighth
Amendment forbids that they receive that punishment.

“Legislative determinations distinguishing juveniles from
adults abound. These age-based classifications reveal much
about how our society regards juveniles as a class, and about
societal beliefs regarding adolescent levels of responsibility.
See Thompson [v. Oklahoma, 487 U. S. 815, 823–825 (1988)
(plurality opinion)].

“The participation of juveniles in a substantial number of
activities open to adults is either barred completely or sig-
nificantly restricted by legislation. All States but two have
a uniform age of majority, and have set that age at 18 or
above. . . . No State has lowered its voting age below 18. . . .
Nor does any State permit a person under 18 to serve on a
jury. . . . Only four States ever permit persons below 18 to
marry without parental consent. . . . Thirty-seven States have
specific enactments requiring that a patient have attained 18
before she may validly consent to medical treatment. . . .
Thirty-four States require parental consent before a person

1 See Ind. Code Ann. §§ 35–50–2–3, 3(b)(1)(A) (West Supp. 2002); 2002 Ind.
Pub. L. 117–2002, § 1.

2 See Mont. Code Ann. § 45–5–102(2) (1997); 1999 Mont. Laws, ch. 523.
3 See N. Y. Penal Law § 125.27 (West Supp. 2002).
4 See Kan. Stat. Ann. § 21–4622 (1995).
5 See State v. Furman, 122 Wash. 2d 440, 459, 858 P. 2d 1092, 1103 (1993).
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below 18 may drive a motor car. . . . Legislation in 42 States
prohibits those under 18 from purchasing pornographic
materials. . . . Where gambling is legal, adolescents under 18
are generally not permitted to participate in it, in some or
all of its forms. . . . In these and a host of other ways, minors
are treated differently from adults in our laws, which reflects
the simple truth derived from communal experience that ju-
veniles as a class have not the level of maturation and respon-
sibility that we presume in adults and consider desirable for
full participation in the rights and duties of modern life.

“ ‘The reasons why juveniles are not trusted with the privi-
leges and responsibilities of an adult also explain why their
irresponsible conduct is not as morally reprehensible as that
of an adult.’ Thompson, supra, at 835 (plurality opinion).
Adolescents ‘are more vulnerable, more impulsive, and less
self-disciplined than adults,’ and are without the same ‘capac-
ity to control their conduct and to think in long-range terms.’
Twentieth Century Fund Task Force on Sentencing Policy
Toward Young Offenders, Confronting Youth Crime 7 (1978)
(hereafter Task Force). They are particularly impression-
able and subject to peer pressure, see Eddings v. Oklahoma,
455 U. S. 104, 115 (1982), and prone to ‘experiment, risk-
taking and bravado,’ Task Force 3. They lack ‘experience,
perspective, and judgment.’ Bellotti v. Baird, 443 U. S. 622,
635 (1979). See generally Thompson, supra, at 835–836,
n. 43; Brief for American Society for Adolescent Psychiatry
et al. as Amici Curiae (reviewing scientific evidence). More-
over, the very paternalism that our society shows toward
youths and the dependency it forces upon them mean that
society bears a responsibility for the actions of juveniles that
it does not for the actions of adults who are at least theoreti-
cally free to make their own choices: ‘youth crime . . . is not
exclusively the offender’s fault; offenses by the young repre-
sent a failure of family, school, and the social system, which
share responsibility for the development of America’s youth.’
Task Force 7.

“To be sure, the development of cognitive and reasoning
abilities and of empathy, the acquisition of experience upon
which these abilities operate and upon which the capacity to
make sound value judgments depends, and in general the
process of maturation into a self-directed individual fully re-



537ORD Unit: $PT1 [05-04-04 10:07:29] PGT: ORD1BV (Bound Volume)

971ORDERS

Stevens, J., dissenting968

sponsible for his or her actions, occur by degrees. See, e. g.,
G. Manaster, Adolescent Development and the Life Tasks
(1977). But the factors discussed above indicate that 18 is
the dividing line that society has generally drawn, the point
at which it is thought reasonable to assume that persons have
an ability to make, and a duty to bear responsibility for their,
judgments. Insofar as age 18 is a necessarily arbitrary social
choice as a point at which to acknowledge a person’s maturity
and responsibility, given the different developmental rates of
individuals, it is in fact ‘a conservative estimate of the divid-
ing line between adolescence and adulthood. Many of the
psychological and emotional changes that an adolescent expe-
riences in maturing do not actually occur until the early 20s.’
Brief for American Society for Adolescent Psychiatry et al.
as Amici Curiae 4 (citing social scientific studies).”

Today, Justice Brennan’s observations are just as forceful and
correct as they were in 1989. But even if we were not convinced
in 1989, we should be all the more convinced today. Indeed, when
determining what legal obligations and responsibilities juveniles
will be allowed to take on, the trend tends to require individuals
to be older, rather than younger. See, e. g., National Survey of
State Laws 418–422, 478–488 (R. Leiter ed., 4th ed. 2003) (report-
ing that, without exception, all States now require one to be at
least 18 in order to marry without parental consent and that all
States now require one to be at least 18 to be the age of majority
if unmarried). Neuroscientific evidence of the last few years has
revealed that adolescent brains are not fully developed, which
often leads to erratic behaviors and thought processes in that
age group. See Supplemental Brief for Petitioner 3–5. Scientific
advances such as the use of functional magnetic resonance im-
aging—MRI scans—have provided valuable data that serve to
make the case even stronger that adolescents “ ‘are more vulnera-
ble, more impulsive, and less self-disciplined than adults.’ ” Stan-
ford, 492 U. S., at 395.

Moreover, in the last 13 years, a national consensus has devel-
oped that juvenile offenders should not be executed. No State
has lowered the age of eligibility to either 16 or 17 since our
decision in 1989. See V. Streib, The Juvenile Death Penalty
Today: Death Sentences and Executions for Juvenile Crimes,
January 1, 1973–September 30, 2002, p. 7 (updated Oct. 9, 2002),
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http://www.law.onu.edu/faculty/streib/juvdeath.pdf (available in
Clerk of Court’s case file). In fact, as I mentioned above, the
movement is in exactly the opposite direction. Although it is
clear that the treatment of this issue by the legislatures has led
to a trend in only one direction—toward abolition of the death
penalty for juvenile offenders—the fact that the legislatures are
paying attention to this issue is remarkable. Juvenile offenders
make up only 2% of the total population of death row and about
that same percentage of the executions that are carried out. See
id., at 13, 4. As a result of such small numbers, one might expect
that this issue would draw little public attention and even less
interest from the state legislatures. But the legislatures have
acted, and those actions are uniformly against the execution of
those who were under 18 when they committed their offenses.
This uniform treatment makes sense, too, when one considers its
consistency with widely held views on the subject: The majority
of Americans, when asked in 2001, indicated that juvenile offend-
ers should not be eligible for the death penalty. See, e. g., T.
Smith, Public Opinion on the Death Penalty for Youths, National
Opinion Research Center, Univ. of Chicago 2, 6 (Dec. 2001) (un-
published manuscript) (available in Clerk of Court’s case file).

All of this leads me to conclude that offenses committed by
juveniles under the age of 18 do not merit the death penalty.
The practice of executing such offenders is a relic of the past and
is inconsistent with evolving standards of decency in a civilized
society. We should put an end to this shameful practice.

I would set the application for an original writ for argument
and respectfully dissent from the Court’s refusal to do so.

No. 02–6550. In re Dorsey. Petition for writ of mandamus
denied.

No. 02–6431. In re Wilson. Petition for writ of mandamus
and/or prohibition denied.

Certiorari Granted
No. 02–258. Jinks v. Richland County, South Carolina.

Sup. Ct. S. C. Certiorari granted. Reported below: 349 S. C.
298, 563 S. E. 2d 104.

Certiorari Denied
No. 01–1649. Chamber of Commerce of the United States

v. Landrum. Sup. Ct. Miss. Certiorari denied.
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No. 01–1773. Cole, Trustee of the Stanford Farms
Trust v. Santa Barbara County et al. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 01–9812. Arturo D. v. California; and
No. 01–10107. Hinger v. California. Sup. Ct. Cal. Certio-

rari denied. Reported below: 27 Cal. 4th 60, 38 P. 3d 433.

No. 01–10070. Ford v. Montana. Sup. Ct. Mont. Certiorari
denied. Reported below: 306 Mont. 517, 39 P. 3d 108.

No. 01–10192. Grayson v. Mississippi. Sup. Ct. Miss. Cer-
tiorari denied. Reported below: 806 So. 2d 241.

No. 02–107. Daniel et al. v. Santa Barbara County, Cali-
fornia. C. A. 9th Cir. Certiorari denied. Reported below:
288 F. 3d 375.

No. 02–108. Denbury Management, Inc. v. Goulas et vir.
C. A. 5th Cir. Certiorari denied. Reported below: 35 Fed.
Appx. 390.

No. 02–220. Odom, Secretary, North Carolina Depart-
ment of Health and Human Services, et al. v. Antrican
et al. C. A. 4th Cir. Certiorari denied. Reported below: 290
F. 3d 178.

No. 02–227. Williams v. Virginia. Sup. Ct. Va. Certiorari
denied.

No. 02–234. Cheyovich et ux. v. San Marino School Dis-
trict et al. C. A. 9th Cir. Certiorari denied. Reported
below: 23 Fed. Appx. 847.

No. 02–235. Allen v. Texaco Inc. C. A. 5th Cir. Certiorari
denied. Reported below: 37 Fed. Appx. 91.

No. 02–236. Burke et al. v. Rocha. C. A. 9th Cir. Certio-
rari denied. Reported below: 36 Fed. Appx. 260.

No. 02–242. de Llano v. Berglund et al. C. A. 8th Cir.
Certiorari denied. Reported below: 282 F. 3d 1031.

No. 02–243. Caffrey v. Caffrey. Sup. Ct. Mont. Certio-
rari denied. Reported below: 310 Mont. 537, 52 P. 3d 401.
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No. 02–246. Wallack Management Co., Inc., et al. v. Goya
Foods, Inc. C. A. 1st Cir. Certiorari denied. Reported below:
290 F. 3d 63.

No. 02–247. UBS PaineWebber Inc. et al. v. Cohen, Exec-
utor of the Estate of Ginsburg. Ct. App. Ohio, Hamilton
County. Certiorari denied.

No. 02–251. Carter v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 30 Fed. Appx. 272.

No. 02–254. Schroeder v. Hamilton School District et
al. C. A. 7th Cir. Certiorari denied. Reported below: 282 F.
3d 946.

No. 02–255. $165,524.78 v. Texas. Ct. App. Tex., 14th Dist.
Certiorari denied. Reported below: 47 S. W. 3d 632.

No. 02–257. Lloyd v. American Airlines, Inc. C. A. 8th
Cir. Certiorari denied. Reported below: 291 F. 3d 503.

No. 02–259. Monaghan v. Trebek et al. C. A. 9th Cir.
Certiorari denied. Reported below: 35 Fed. Appx. 651.

No. 02–260. Millcraft-SMS Services, L. L. C., et al. v.
Underwood, Commissioner, Alabama Department of Reve-
nue. Sup. Ct. Ala. Certiorari denied. Reported below: 835 So.
2d 137.

No. 02–261. Nunley et al. v. Banjo Mountain, Inc., et al.
C. A. 11th Cir. Certiorari denied.

No. 02–263. BTA Oil Producers et al. v. MDU Resources
Group et al. Sup. Ct. N. D. Certiorari denied. Reported
below: 642 N. W. 2d 873.

No. 02–264. Seelye v. Supreme Court of Oklahoma. Sup.
Ct. Okla. Certiorari denied.

No. 02–268. Ochoa v. Arizona. Ct. App. Ariz. Certiorari
denied.

No. 02–278. Walser et al. v. Housing and Redevelop-
ment Authority for the City of Richfield. Sup. Ct. Minn.
Certiorari denied. Reported below: 641 N. W. 2d 885.
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No. 02–280. Rosales et al. v. Kean Argovitz Resorts,
Inc., et al. C. A. 9th Cir. Certiorari denied. Reported below:
35 Fed. Appx. 562.

No. 02–285. Hershfield v. County of King George, Vir-
ginia. Sup. Ct. Va. Certiorari denied.

No. 02–290. Segura et ux. v. Texas Department of
Human Services et al. C. A. 5th Cir. Certiorari denied.
Reported below: 37 Fed. Appx. 87.

No. 02–331. Ellis v. Hutchinson, Warden, et al. C. A.
4th Cir. Certiorari denied. Reported below: 36 Fed. Appx. 96.

No. 02–335. Irons v. Asociacion de Propietarios de la
Urbanizacion Dorado Reef, Inc. Ct. App. D. C. Certiorari
denied. Reported below: 797 A. 2d 1260.

No. 02–341. Mayo v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 287 F. 3d 336.

No. 02–356. Chu v. Wisconsin. Ct. App. Wis. Certiorari
denied. Reported below: 253 Wis. 2d 666, 643 N. W. 2d 878.

No. 02–360. Farrow v. Potter, Postmaster General.
C. A. 11th Cir. Certiorari denied. Reported below: 34 Fed.
Appx. 391.

No. 02–365. Weber v. Potter, Postmaster General, et al.
C. A. 3d Cir. Certiorari denied. Reported below: 29 Fed.
Appx. 102.

No. 02–386. Ching-tsen Bien v. Chao, Secretary of
Labor. C. A. D. C. Cir. Certiorari denied.

No. 02–393. Duke v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 292 F. 3d 414.

No. 02–395. Economou v. White, Secretary of the Army.
C. A. 2d Cir. Certiorari denied. Reported below: 286 F. 3d 144.

No. 02–398. Cortez-Ochoa v. Pliler, Warden, et al.
C. A. 9th Cir. Certiorari denied. Reported below: 43 Fed.
Appx. 2.
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No. 02–408. Farrow v. Potter, Postmaster General.
C. A. 11th Cir. Certiorari denied. Reported below: 37 Fed.
Appx. 507.

No. 02–413. TAG Investments et al. v. Matrix Properties
Corp. (three judgments). Sup. Ct. N. D. Certiorari denied.
Reported below: 644 N. W. 2d 601 (first judgment); 647 N. W. 2d
706 (second judgment); 651 N. W. 2d 692 (third judgment).

No. 02–415. Medina Virgen v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 38 Fed. Appx. 479.

No. 02–432. Markowski v. Securities and Exchange Com-
mission. C. A. D. C. Cir. Certiorari denied.

No. 02–439. Kline v. Internal Revenue Service. C. A.
10th Cir. Certiorari denied. Reported below: 26 Fed. Appx. 849.

No. 02–440. Shalom v. United States; and Mordehai v.
United States. C. A. 11th Cir. Certiorari denied. Reported
below: 35 Fed. Appx. 855.

No. 02–444. Harris v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 56 M. J. 480.

No. 02–467. Curtis et al. v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 294 F. 3d 841.

No. 02–483. Udogwu et ux. v. United States. C. A. 2d
Cir. Certiorari denied. Reported below: 39 Fed. Appx. 644.

No. 02–5113. Ramsey v. Illinois. Sup. Ct. Ill. Certiorari
denied. Reported below: 205 Ill. 2d 287, 793 N. E. 2d 25.

No. 02–5119. Brooks v. Michigan Department of Correc-
tions. Sup. Ct. Mich. Certiorari denied.

No. 02–5342. Bishop v. Mississippi. Sup. Ct. Miss. Certio-
rari denied. Reported below: 812 So. 2d 934.

No. 02–5374. Burgess v. Alabama. Sup. Ct. Ala. Certio-
rari denied. Reported below: 827 So. 2d 193.

No. 02–5586. Phillips v. Woodford, Warden. C. A. 9th Cir.
Certiorari denied.
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No. 02–5746. Spears v. Stewart, Director, Arizona De-
partment of Corrections. C. A. 9th Cir. Certiorari denied.
Reported below: 283 F. 3d 992.

No. 02–5897. Cosby v. Clarke et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 34 Fed. Appx. 111.

No. 02–5900. Purcell v. Michigan. Ct. App. Mich. Certio-
rari denied.

No. 02–5902. McDavis v. Pennsylvania State Governor
et al. C. A. 3d Cir. Certiorari denied.

No. 02–5905. Watkins v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 02–5909. Williams v. Jones, Warden. C. A. 5th Cir.
Certiorari denied.

No. 02–5912. Hurst v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 819 So. 2d 689.

No. 02–5913. Hall v. Michigan. Ct. App. Mich. Certiorari
denied.

No. 02–5914. Gardner v. Giurbino, Warden. C. A. 9th Cir.
Certiorari denied.

No. 02–5919. Goldsmith v. California. Ct. App. Cal., 5th
App. Dist. Certiorari denied.

No. 02–5921. Khan v. Lucas et al. C. A. 10th Cir. Certio-
rari denied. Reported below: 33 Fed. Appx. 381.

No. 02–5927. Muldoon v. C. J. Muldoon & Sons et al.
C. A. 1st Cir. Certiorari denied. Reported below: 278 F. 3d 31.

No. 02–5930. Jones, aka Hampton v. South Carolina.
C. A. 4th Cir. Certiorari denied. Reported below: 26 Fed.
Appx. 329.

No. 02–5931. Bane v. Johnson, Warden, et al. C. A. 3d
Cir. Certiorari denied.

No. 02–5932. Lawson v. Pennsylvania. C. A. 3d Cir. Cer-
tiorari denied.
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No. 02–5933. King v. Washington. Ct. App. Wash. Certio-
rari denied.

No. 02–5936. Hussein v. The Pierre Hotel et al. C. A.
2d Cir. Certiorari denied. Reported below: 25 Fed. Appx. 84.

No. 02–5941. Knutson v. County of Barnes et al. Sup.
Ct. N. D. Certiorari denied. Reported below: 642 N. W. 2d 910.

No. 02–5943. VanDerBerg v. Moore, Secretary, Florida
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 02–5944. Thompson v. Gibson, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 289 F. 3d 1218.

No. 02–5945. Salamanca v. Miller-Stout, Superintend-
ent, Airway Heights Corrections Center. C. A. 9th Cir.
Certiorari denied.

No. 02–5947. Sughrue v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 821 So. 2d 302.

No. 02–5952. King v. Florida Department of Correc-
tions. C. A. 11th Cir. Certiorari denied.

No. 02–5953. Arroyo v. Senkowski, Superintendent, Clin-
ton Correctional Facility. C. A. 2d Cir. Certiorari denied.
Reported below: 36 Fed. Appx. 660.

No. 02–5954. Johnson v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 02–5955. Carr v. Mississippi. Ct. App. Miss. Certio-
rari denied. Reported below: 806 So. 2d 319.

No. 02–5958. Dluhy v. New York. App. Div., Sup. Ct. N. Y.,
3d Jud. Dept. Certiorari denied. Reported below: 288 App. Div.
2d 693, 732 N. Y. S. 2d 724.

No. 02–5967. Brown v. Head, Warden. C. A. 11th Cir.
Certiorari denied. Reported below: 272 F. 3d 1308.

No. 02–5970. Watkins v. Bradford, Sheriff, Lawrence
County, Mississippi, et al. C. A. 5th Cir. Certiorari denied.
Reported below: 35 Fed. Appx. 387.
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No. 02–5972. Woodruff v. Roe, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 230.

No. 02–5977. Pollock v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 02–5980. Dahler v. Michigan. Ct. App. Mich. Certio-
rari denied.

No. 02–5982. Chuanshan Zhao v. City University of New
York et al. C. A. 2d Cir. Certiorari denied.

No. 02–5989. Grajeda v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 02–5992. Browner v. McGrath, Warden. C. A. 9th Cir.
Certiorari denied.

No. 02–5993. Birch v. Carter et al. C. A. 7th Cir. Certio-
rari denied.

No. 02–5995. Re v. Snyder, Warden, et al. C. A. 3d Cir.
Certiorari denied. Reported below: 293 F. 3d 678.

No. 02–5996. Winker v. McDonnell Douglas Corp. C. A.
8th Cir. Certiorari denied.

No. 02–5997. Hill v. Maynard, Director, South Carolina
Department of Corrections. Ct. Common Pleas of George-
town County, S. C. Certiorari denied.

No. 02–6007. Walker v. Jones, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–6009. Cooper v. Zelgowski et al. C. A. 5th Cir.
Certiorari denied.

No. 02–6012. Johnson v. Pennsylvania Board of Proba-
tion and Parole. C. A. 3d Cir. Certiorari denied.

No. 02–6014. Pepper v. Darnell, Secretary of State of
Tennessee, et al. C. A. 6th Cir. Certiorari denied. Re-
ported below: 24 Fed. Appx. 460.

No. 02–6063. Davis v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied.
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No. 02–6065. Odoms v. Thompson, Superintendent, Ore-
gon State Penitentiary. C. A. 9th Cir. Certiorari denied.
Reported below: 40 Fed. Appx. 442.

No. 02–6068. Robinson v. Massachusetts; and McGrath v.
Massachusetts. Sup. Ct. Jud. Mass. Certiorari denied. Re-
ported below: 437 Mass. 1002, 768 N. E. 2d 546 (first judgment);
437 Mass. 46, 768 N. E. 2d 1075 (second judgment).

No. 02–6070. Basden v. Lee, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 290 F. 3d 602.

No. 02–6120. Hunter v. Alabama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 854 So. 2d 1217.

No. 02–6121. Hampton v. Wyant, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 296 F. 3d 560.

No. 02–6136. Eldridge v. Hedrick, Warden, et al. C. A.
8th Cir. Certiorari denied.

No. 02–6137. Crawford v. United States District Court
for the District of Columbia. C. A. D. C. Cir. Certiorari
denied.

No. 02–6149. Jones v. Kansas. Sup. Ct. Kan. Certiorari de-
nied. Reported below: 273 Kan. 756, 47 P. 3d 783.

No. 02–6151. Scott v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.

No. 02–6152. Young v. Stubblefield, Superintendent,
Missouri Eastern Correctional Center. C. A. 8th Cir.
Certiorari denied.

No. 02–6162. Greene v. Barnhart, Commissioner of So-
cial Security. C. A. 9th Cir. Certiorari denied. Reported
below: 36 Fed. Appx. 608.

No. 02–6180. Sanford v. Yukins, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 288 F. 3d 855.

No. 02–6187. Walker v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.
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No. 02–6192. Daniels v. United States. C. A. 5th Cir.
Certiorari denied.

No. 02–6195. Todd v. Stegall, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 25.

No. 02–6201. Stanton v. Montana. Sup. Ct. Mont. Certio-
rari denied. Reported below: 310 Mont. 540, 52 P. 3d 403.

No. 02–6202. Quinonez v. Garcia, Warden. C. A. 9th Cir.
Certiorari denied.

No. 02–6208. Pollard v. Galaza, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 290 F. 3d 1030.

No. 02–6209. Morid v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 44 Fed. Appx. 654.

No. 02–6215. Hayes v. Neal, Warden. C. A. 7th Cir. Cer-
tiorari denied.

No. 02–6218. Beckwith v. BellSouth Telecommunica-
tions, Inc., et al. C. A. 11th Cir. Certiorari denied. Re-
ported below: 35 Fed. Appx. 854.

No. 02–6221. Figman v. Sprint. C. A. 4th Cir. Certiorari
denied. Reported below: 30 Fed. Appx. 171.

No. 02–6236. Moreno v. California. Ct. App. Cal., 6th App.
Dist. Certiorari denied.

No. 02–6243. Gentry v. Kentucky. Ct. App. Ky. Certio-
rari denied.

No. 02–6249. Williams v. Angelone, Director, Virginia
Department of Corrections. C. A. 4th Cir. Certiorari de-
nied. Reported below: 31 Fed. Appx. 263.

No. 02–6262. Evans v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied.

No. 02–6269. Meese v. Waller, Warden, et al. C. A. 5th
Cir. Certiorari denied.

No. 02–6277. Whited v. Virginia. Sup. Ct. Va. Certiorari
denied.
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No. 02–6289. Limehouse v. Red Lobster. C. A. 11th Cir.
Certiorari denied. Reported below: 32 Fed. Appx. 534.

No. 02–6294. Sharp v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 32 Fed. Appx. 533.

No. 02–6298. Simmons v. Portuondo, Superintendent,
Shawangunk Correctional Facility. C. A. 2d Cir. Certio-
rari denied.

No. 02–6301. Zuluaga v. Massachusetts. App. Ct. Mass.
Certiorari denied. Reported below: 53 Mass. App. 1110, 760
N. E. 2d 814.

No. 02–6312. Ross v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 40 Fed. Appx. 369.

No. 02–6318. Olaniyi-Oke v. United States. C. A. 5th Cir.
Certiorari denied.

No. 02–6321. Hudson v. Picatinny Arsenal, Department
of the Army. C. A. 3d Cir. Certiorari denied. Reported
below: 35 Fed. Appx. 357.

No. 02–6322. Hargrove v. Kansas. Sup. Ct. Kan. Certio-
rari denied. Reported below: 273 Kan. 314, 45 P. 3d 376.

No. 02–6325. Green v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 02–6327. Bentley v. United States. C. A. 8th Cir.
Certiorari denied.

No. 02–6330. Goist v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 02–6338. Leftwich v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 38 Fed. Appx. 889.

No. 02–6339. Jost v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 15 Fed. Appx. 735.

No. 02–6343. Blount v. United States; and
No. 02–6344. Blount v. United States. C. A. 5th Cir.

Certiorari denied. Reported below: 293 F. 3d 886.
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No. 02–6345. Boone v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 32 Fed. Appx. 89.

No. 02–6351. Jones v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 35 Fed. Appx. 57.

No. 02–6355. Montano-Campa v. United States. C. A. 10th
Cir. Certiorari denied. Reported below: 37 Fed. Appx. 448.

No. 02–6356. Judd v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 37 Fed. Appx. 889.

No. 02–6357. Lopez-Jimenez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 36 Fed. Appx. 906.

No. 02–6359. Stephens v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 293 F. 3d 959.

No. 02–6360. Sammut v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 39 Fed. Appx. 710.

No. 02–6363. Cortez-Castro v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 38 Fed. Appx. 470.

No. 02–6364. Sanger v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 896.

No. 02–6367. Diaz v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 37 Fed. Appx. 880.

No. 02–6369. Ramos v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 44 Fed. Appx. 654.

No. 02–6371. Sudakov v. United States. C. A. 1st Cir.
Certiorari denied.

No. 02–6374. Marroquin-Borrallo v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 45 Fed.
Appx. 321.

No. 02–6375. Jackson v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 322.

No. 02–6376. Maldonado-Hernandez v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 45 Fed.
Appx. 320.
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No. 02–6379. Mercado-Rosales v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 40 Fed. Appx. 524.

No. 02–6380. Preciado-Flores v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 36 Fed. Appx. 625.

No. 02–6381. Livingston v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 28 Fed. Appx. 40.

No. 02–6382. Lonjose v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 177.

No. 02–6383. Porras-Cardoza v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 37 Fed. Appx. 307.

No. 02–6388. Rodriguez-Leon v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 37 Fed. Appx. 888.

No. 02–6389. Stallone v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 20 Fed. Appx. 331.

No. 02–6390. Robinson v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 39 Fed. Appx. 723.

No. 02–6391. Rosario-Moya v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 36 Fed. Appx. 506.

No. 02–6393. Adderley v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 627.

No. 02–6394. Bloomgren v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 147.

No. 02–6399. Pugh v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 39 Fed. Appx. 392.

No. 02–6400. Mathis v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 02–6401. Muranaka v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 959.

No. 02–6404. Robles-Villarreal v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 38 Fed. Appx. 474.

No. 02–6406. White v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 36 Fed. Appx. 504.
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No. 02–6407. Reyes-Vejerano v. United States. C. A. 1st
Cir. Certiorari denied. Reported below: 276 F. 3d 94.

No. 02–6408. Briggs v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 291 F. 3d 958.

No. 02–6409. Turner v. United States. C. A. 8th Cir.
Certiorari denied.

No. 02–6410. Whitehurst v. United States. C. A. 8th Cir.
Certiorari denied.

No. 02–6414. Amadioha v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 594.

No. 02–6424. Johnson v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 140.

No. 02–6425. Sette v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 35 Fed. Appx. 857.

No. 02–6426. Nodd v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 877.

No. 02–6428. Woods v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 42 Fed. Appx. 688.

No. 02–6429. Brice v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 38 Fed. Appx. 898.

No. 02–6430. Williams v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 794 A. 2d 636.

No. 02–6434. Grullon v. United States. C. A. 2d Cir.
Certiorari denied.

No. 02–6436. Flores v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 40 Fed. Appx. 522.

No. 02–6437. Garduno-Montoya v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 37 Fed. Appx. 884.

No. 02–6439. Hillgartner v. United States. C. A. 10th
Cir. Certiorari denied. Reported below: 42 Fed. Appx. 134.

No. 02–6440. Hughes v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 41 Fed. Appx. 276.
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No. 02–6442. Griffith v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 284 F. 3d 338.

No. 02–6443. Gastelum-Almeida v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 298 F. 3d 1167.

No. 02–6444. Hauser v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 39 Fed. Appx. 822.

No. 02–6445. Griffith v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 284 F. 3d 338.

No. 02–6446. Gray v. United States. C. A. 9th Cir. Cer-
tiorari denied.

No. 02–6447. Garcia-Delgado v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 45 Fed. Appx. 318.

No. 02–6449. Feurtado v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 39 Fed. Appx. 812.

No. 02–6451. Hendrix v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 44 Fed. Appx. 654.

No. 02–6452. Flores v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 320.

No. 02–6456. Mayne v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 275 F. 3d 52.

No. 02–6460. Casarez-Dominguez v. United States;
Gomez-Fierro v. United States; Jimenez-Vargas v. United
States; and Sanchez-Villanueva v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 45 Fed. Appx. 321.

No. 02–6463. Johnson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 38 Fed. Appx. 896.

No. 02–6464. White v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 320.

No. 02–6466. Molina-Flores v. United States; and
Ramirez-Flores v. United States. C. A. 5th Cir. Certiorari
denied. Reported below: 45 Fed. Appx. 322.

No. 02–6471. Espinoza-Vasquez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 45 Fed. Appx. 321.
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No. 02–6475. Riley v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 32 Fed. Appx. 533.

No. 02–6477. Cerro v. Cerro. Super. Ct. N. J., App. Div.
Certiorari denied.

No. 02–6478. Florentino v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 878.

No. 02–6481. Foster-Torres v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 40 Fed. Appx. 528.

No. 02–6482. Hurtado-Ramirez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 37 Fed. Appx. 928.

No. 02–6485. Noriega-Bustamante, aka Padilla-Morillo
v. United States. C. A. 9th Cir. Certiorari denied. Reported
below: 37 Fed. Appx. 908.

No. 02–6486. Morris v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 293 F. 3d 1010.

No. 02–6487. Cruz Pedraza v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 45 Fed. Appx. 319.

No. 02–6488. Alejo-Elizalde v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 45 Fed. Appx. 321.

No. 02–6490. Muniz, aka Aguillon v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 45 Fed.
Appx. 321.

No. 02–6491. Presas v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 321.

No. 02–6492. Brown v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 41 Fed. Appx. 25.

No. 02–6493. Key v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 40 Fed. Appx. 545.

No. 02–6494. Macias-Zavala v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 45 Fed. Appx. 321.

No. 02–6495. Lopez-Garcia v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 45 Fed. Appx. 321.
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No. 02–6497. Ocampo-Castaneda, aka Garcia, aka Calde-
ron v. United States. C. A. 5th Cir. Certiorari denied. Re-
ported below: 45 Fed. Appx. 320.

No. 02–6500. O’Donald v. United States. C. A. 3d Cir.
Certiorari denied.

No. 02–6501. Sherfield v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 320.

No. 02–6502. Reyna-Castonon v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 45 Fed. Appx. 320.

No. 02–6503. Scott v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 319.

No. 02–6505. Elias v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 285 F. 3d 183.

No. 02–6506. Wilcox v. Fleming, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 43 Fed. Appx. 210.

No. 02–6509. Arzaga-Muruato v. United States (Reported
below: 45 Fed. Appx. 322); Caballero-Banda v. United States
(45 Fed. Appx. 322); Calvario-Cernas v. United States (45
Fed. Appx. 322); Galan-Garcia v. United States (45 Fed.
Appx. 322); Cardenas-Gonzalez v. United States (45 Fed.
Appx. 321); Gomez-Andrade, aka Salinas-Flores v. United
States (45 Fed. Appx. 321); Lozoya-Romero v. United States
(45 Fed. Appx. 321); Martinez-Ulloa, aka Martinez-Zulloa,
aka Martinez-Venezuela v. United States (45 Fed. Appx.
322); Rios-Flores v. United States (45 Fed. Appx. 322);
Rosales-Garcia, aka Sanchez, aka Gonzalez-Rosales v.
United States (45 Fed. Appx. 321); and Rueda-Saenz, aka
Ezquiel-Saenz v. United States (45 Fed. Appx. 322). C. A.
5th Cir. Certiorari denied.

No. 02– 6510. Delgado-Castillo v. United States;
Espinoza-Martinez v. United States; and Salas-Gaytan v.
United States. C. A. 5th Cir. Certiorari denied. Reported
below: 45 Fed. Appx. 321.

No. 02–6511. Dean v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 37 Fed. Appx. 978.
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No. 02–6512. Castro-Gomez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 45 Fed. Appx. 322.

No. 02–6515. Monroe v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 408.

No. 02–6516. Turner v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 701.

No. 02–6517. Velasquez-Morga v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 45 Fed. Appx. 322.

No. 02–6519. Leonard-Bey v. Conroy, Warden, et al.
C. A. 4th Cir. Certiorari denied. Reported below: 39 Fed.
Appx. 805.

No. 02–6520. Jack v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 45 Fed. Appx. 273.

No. 02–6524. Davis v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 41 Fed. Appx. 566.

No. 02–6536. Erwin v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 277 F. 3d 727.

No. 02–6538. Nance v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 40 Fed. Appx. 59.

No. 02–6541. Smith v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 320.

No. 02–6548. Clark v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 41 Fed. Appx. 745.

No. 02–6549. Dixon v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 33 Fed. Appx. 38.

No. 01–1846. Legal Environmental Assistance Founda-
tion, Inc. v. Environmental Protection Agency et al.
C. A. 11th Cir. Motion of American Petroleum Institute et al. for
leave to file a brief as amici curiae granted. Certiorari denied.
Reported below: 276 F. 3d 1253.

No. 01–10851. Okafor v. United States. C. A. 9th Cir.
Certiorari denied. Justice Breyer took no part in the consider-
ation or decision of this petition. Reported below: 285 F. 3d 842.



537ORD Unit: $PT1 [05-04-04 10:07:29] PGT: ORD1BV (Bound Volume)

990 OCTOBER TERM, 2002

October 21, 2002 537 U. S.

No. 02–88. Audio Odyssey, Ltd., et al. v. Brenton First
National Bank et al. C. A. 8th Cir. Certiorari denied. Jus-
tice Breyer took no part in the consideration or decision of this
petition. Reported below: 286 F. 3d 498.

No. 02–265. Shaw v. Replogle. C. A. 9th Cir. Certiorari
denied. Justice Breyer took no part in the consideration or
decision of this petition. Reported below: 22 Fed. Appx. 899.

No. 02–6008. Daniels v. Duncan, Warden. C. A. 9th Cir.
Certiorari denied. Justice Breyer took no part in the consider-
ation or decision of this petition.

No. 01–10868. Foster v. Florida et al. Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 810 So. 2d 910.

Statement of Justice Stevens respecting the denial of the
petition for writ of certiorari.

In response to Justice Thomas’ concurring opinion, I think it
appropriate once again to emphasize that the denial of a petition
for a writ of certiorari does not constitute a ruling on the merits.
See Knight v. Florida, 528 U. S. 990 (1999) (opinion of Stevens,
J., respecting denial of petitions for writ of certiorari); Singleton
v. Commissioner, 439 U. S. 940, 942–946 (1978) (opinion of Ste-
vens, J., respecting denial of petition for writ of certiorari).

Justice Thomas, concurring.

In the three years since we last debated this meritless claim in
Knight v. Florida, 528 U. S. 990 (1999) (Thomas, J., concurring),
nothing has changed in our constitutional jurisprudence.* I

*Justice Breyer notes that the Supreme Court of Canada has expressed
concern over delays in the administration of the death penalty in the United
States. Post, at 992–993 (dissenting opinion). I daresay that court would
be even more alarmed were there, as Blackstone commended, only a 48-hour
delay between sentence and execution. Knight, 528 U. S., at 990–991, n. 1
(Thomas, J., concurring) (citing 4 W. Blackstone, Commentaries *397). In
any event, Justice Breyer has only added another foreign court to his list
while still failing to ground support for his theory in any decision by an
American court. 528 U. S., at 990. While Congress, as a legislature, may
wish to consider the actions of other nations on any issue it likes, this
Court’s Eighth Amendment jurisprudence should not impose foreign moods,
fads, or fashions on Americans. Cf. Atkins v. Virginia, 536 U. S. 304, 324–
325 (2002) (Rehnquist, C. J., dissenting).
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therefore have little to add to my previous assessment of Justice
Breyer’s musings. See id., at 992 (“Consistency would seem to
demand that those who accept our death penalty jurisprudence
as a given also accept the lengthy delay between sentencing and
execution as a necessary consequence”).

This Court’s vacatur of a death sentence because of constitu-
tional error does not bar new sentencing proceedings resulting
in a reimposition of the death penalty. Petitioner seeks what
we would not grant to a death-row inmate who had suffered
the most egregious of constitutional errors in his sentencing
proceedings—a permanent bar to execution. Murderers such as
petitioner who are not apprehended and tried suffer from the
fear and anxiety that they will one day be caught and punished
for their crimes—perhaps even sentenced to death. Will Jus-
tice Breyer next have us consider the constitutionality of capi-
tal murder trials that occur long after the commission of the
crime simply because the criminal defendants, who have evaded
capture, have been so long suffering?

Petitioner could long ago have ended his “anxieties and un-
certainties,” post, at 993, by submitting to what the people of
Florida have deemed him to deserve: execution. Moreover, this
judgment would not have been made had petitioner not slit
Julian Lanier’s throat, dragged him into bushes, and then, when
petitioner realized that he could hear Lanier breathing, cut his
spine. 369 So. 2d 928, 929 (Fla. 1979).

Justice Breyer, dissenting.
Petitioner Charles Foster has spent more than 27 years in

prison since his initial sentence of death. He was sentenced to
death on October 4, 1975. In 1981, five days before his scheduled
execution, a Federal District Court issued a stay to permit consid-
eration of his first federal habeas petition. This petition was
temporarily successful. The Court of Appeals held that Foster’s
sentence was constitutionally defective because the trial court had
failed to state required findings regarding mitigating factors.
But four months later the court withdrew relief, saying that it
had wrongly raised the question sua sponte. Foster v. Strick-
land, 707 F. 2d 1339, 1352 (CA11 1983).

In 1984, a second death warrant issued. The courts again
stayed the execution. From 1987 to 1992, the Florida courts
twice vacated Foster’s sentence because the trial court had failed
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properly to consider certain mitigating factors. New sentencing
proceedings followed. Each time Foster was again sentenced to
death. Foster’s latest resentencing took place in 1993, 18 years
after his initial sentence and 10 years after the Court of Appeals
first found error.

Foster now asks this Court to consider his claim that his execu-
tion, following these lengthy proceedings, would violate the Con-
stitution’s prohibition of “cruel and unusual punishments.” Jus-
tice Stevens and I have previously argued that the Court
should hear this kind of claim. See Lackey v. Texas, 514 U. S.
1045 (Stevens, J., respecting denial of certiorari); Elledge v.
Florida, 525 U. S. 944 (1998) (Breyer, J., dissenting from denial
of certiorari); Knight v. Florida, 528 U. S. 990, 993–999 (1999)
(Breyer, J., dissenting from denial of certiorari). And I believe
the present case presents circumstances particularly fitting for
this Court’s review.

For one thing, 27 years awaiting execution is unusual by any
standard, even that of current practice in the United States,
where the average executed prisoner spends between 11 and 12
years under sentence of death, U. S. Dept. of Justice, Bureau of
Justice Statistics Bulletin, T. Snell, Capital Punishment 2000, p. 12
(Dec. 2001). A little over two years ago, there were only eight
prisoners in the United States who had been under sentence
of death for 24 years or more, and none who had been on death
row for 27 years. Id., at 13. Now we know there is at least one.

For another thing, as Justice Stevens and I have previously
pointed out, the combination of uncertainty of execution and long
delay is arguably “cruel.” This Court has recognized that such
a combination can inflict “horrible feelings” and “an immense men-
tal anxiety amounting to a great increase of the offender’s punish-
ment.” In re Medley, 134 U. S. 160, 172 (1890); see also Furman
v. Georgia, 408 U. S. 238, 288–289 (1972) (per curiam) (Brennan,
J., concurring) (“[T]he prospect of pending execution exacts a
frightful toll”). Courts of other nations have found that delays
of 15 years or less can render capital punishment degrading,
shocking, or cruel. E. g., Pratt v. Attorney General for Jamaica,
[1994] 2 A. C. 1, 29, 33, 4 All E. R. 769, 783, 786 (P. C. 1993) (en
banc) (U. K. Privy Council); Soering v. United Kingdom, 11 Eur.
Ct. H. R. (ser. A), pp. 439, 478, ¶ 111 (1989) (European Court of
Human Rights). See Knight, supra, at 995–996. Consistent
with these determinations, the Supreme Court of Canada recently
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held that the potential for lengthy incarceration before execution
is “a relevant consideration” when determining whether extradi-
tion to the United States violates principles of “fundamental jus-
tice.” United States v. Burns, [2001] 1 S. C. R. 283, 353, ¶ 123.
Just as “attention to the judgment of other nations” can help
Congress determine “the justice and propriety of [America’s]
measures,” The Federalist No. 63, p. 382 (C. Rossiter ed. 1961) (J.
Madison), so it can help guide this Court when it decides whether
a particular punishment violates the Eighth Amendment. Cf.
Atkins v. Virginia, 536 U. S. 304, 316–317, n. 21 (2002).

Foster has endured an extraordinarily long confinement under
sentence of death, a confinement that extends from late youth
to later middle age. The length of this confinement has resulted
partly from the State’s repeated procedural errors. Death row’s
inevitable anxieties and uncertainties have been sharpened by
the issuance of two death warrants and three judicial reprieves.
If executed, Foster, now 55, will have been punished both by
death and also by more than a generation spent in death row’s
twilight. It is fairly asked whether such punishment is both
unusual and cruel.

I would grant the petition for certiorari in this case.

No. 02–20. Stewart, Director, Arizona Department of
Corrections, et al. v. McCoy. C. A. 9th Cir. Motion of re-
spondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 282 F. 3d 626.

Statement of Justice Stevens respecting the denial of the
petition for writ of certiorari.

An Arizona jury found respondent guilty of participating in a
criminal syndicate, and the trial court sentenced him to a term
of 15 years’ imprisonment. After his conviction was affirmed by
the Arizona Court of Appeals, the Federal District Court granted
his petition for a writ of habeas corpus, and the Court of Appeals
for the Ninth Circuit affirmed the order releasing him from cus-
tody. The harsh sentence for a relatively minor offense provides
a permissible justification for this Court’s discretionary decision
to deny the warden’s petition for certiorari. Nevertheless, the
issue raised by her petition has sufficient importance to merit
comment.

The specific crime committed by respondent was giving advice
to members of a street gang. In the words of the relevant Ari-



537ORD Unit: $PT1 [05-04-04 10:07:29] PGT: ORD1BV (Bound Volume)

994 OCTOBER TERM, 2002

Statement of Stevens, J. 537 U. S.

zona statute, he was guilty of: “Furnishing advice or direction in
the conduct, financing or management of a criminal syndicate’s
affairs with the intent to promote or further the criminal objec-
tives of a criminal syndicate.” 1 The evidence showed that he had
been a member of a street gang in California before moving to
Arizona, and that at two social gatherings he gave several mem-
bers of a Tucson gang specific advice on how to operate their
gang.2 The state appellate court concluded that the evidence was
sufficient to prove his knowledge of the Tucson gang’s criminal
activities and his intent to promote those activities. It also re-
jected respondent’s contention that the statute violated the First
Amendment because it prohibited constitutionally protected
speech.

The federal courts both concluded, however, that respondent’s
speech was protected by that Amendment. Relying primarily on
Brandenburg v. Ohio, 395 U. S. 444 (1969) (per curiam), and Hess
v. Indiana, 414 U. S. 105 (1973) (per curiam), the Court of Ap-
peals held that respondent’s speech “was mere abstract advocacy”
that was not constitutionally proscribable because it did not incite
“imminent” lawless action.3 Given the specific character of re-
spondent’s advisory comments, that holding is surely debatable.
But whether right or wrong, it raises a most important issue
concerning the scope of our holding in Brandenburg, for our opin-

1 Ariz. Rev. Stat. Ann. § 13–2308(A)(3) (West 2001).
2 “Appellant moved to Tucson from California, where he had been a mem-

ber of a gang since the 1980s. In Tucson, he became acquainted with his
girlfriend’s son and a number of his friends who belonged to a gang called
the ‘Bratz.’ Several Bratz members testified that appellant was present at
a barbecue at the son’s house attended by a number of Bratz members and
that he spoke to them about his experiences in the California gang. He
advised them to formalize their gang by electing officers, collecting money
to establish a bail fund for members, and spray painting more gang graffiti
to make their presence known in their territory. He also advised them to
‘jump in’ more loyal members and ‘jump out’ those who were not loyal.
There was testimony explaining that ‘jumping’ or ‘courting’ meant initiating
a new member or removing a current member by means of a group beating
in which a number of members participated in beating or kicking the person
‘jumped’ or ‘courted.’ Finally, he advised them to establish friendly rela-
tions with other gangs who would support them.” State v. McCoy, 187 Ariz.
223, 224, 928 P. 2d 647, 648 (App. 1996).

3 282 F. 3d 626, 631 (CA9 2002).
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ion expressly encompassed nothing more than “mere advocacy,”
395 U. S., at 449.

The principle identified in our Brandenburg opinion is that “the
constitutional guarantees of free speech and free press do not
permit a State to forbid or proscribe advocacy of the use of force
or of law violation except where such advocacy is directed to
inciting or producing imminent lawless action and is likely to
incite or produce such action.” Id., at 447. While the require-
ment that the consequence be “imminent” is justified with respect
to mere advocacy, the same justification does not necessarily ad-
here to some speech that performs a teaching function. As our
cases have long identified, the First Amendment does not prevent
restrictions on speech that have “clear support in public danger.”
Thomas v. Collins, 323 U. S. 516, 530 (1945). Long range plan-
ning of criminal enterprises—which may include oral advice,
training exercises, and perhaps the preparation of written materi-
als—involves speech that should not be glibly characterized as
mere “advocacy” and certainly may create significant public dan-
ger. Our cases have not yet considered whether, and if so to
what extent, the First Amendment protects such instructional
speech. Our denial of certiorari in this case should not be taken
as an endorsement of the reasoning of the Court of Appeals.

No. 02–30. Stewart, Director, Arizona Department of
Corrections v. Spears. C. A. 9th Cir. Motion of respondent
for leave to proceed in forma pauperis granted. Certiorari de-
nied. Reported below: 283 F. 3d 992.

No. 02–262. TechSearch L. L. C. v. Intel Corp. C. A.
Fed. Cir. Certiorari denied. Justice O’Connor and Justice
Breyer took no part in the consideration or decision of this
petition. Reported below: 286 F. 3d 1360.

No. 02–5313. Alderman v. Head, Warden. Sup. Ct. Ga.
Certiorari denied. Justice Breyer would grant certiorari.
Reported below: 274 Ga. 761, 559 S. E. 2d 72.

Rehearing Denied

No. 01–8204. Jacobs v. McCaughtry, Warden, 535 U. S.
995; and

No. 01–10203. Fuell v. United States, 536 U. S. 932. Peti-
tions for rehearing denied.
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October 24, 2002

Dismissal Under Rule 46
No. 02–470. Rodriguez-Bahena v. United States. C. A.

5th Cir. Certiorari dismissed under this Court’s Rule 46.2. Re-
ported below: 45 Fed. Appx. 320.

Miscellaneous Order
No. 01–9094. Abdur’Rahman v. Bell, Warden. C. A. 6th

Cir. [Certiorari granted, 535 U. S. 1016.] The parties are di-
rected to file supplemental briefs addressing the following ques-
tions: “Did the Sixth Circuit have jurisdiction to review the Dis-
trict Court’s order, dated November 27, 2001, transferring
petitioner’s Rule 60(b) motion to the Sixth Circuit pursuant to 28
U. S. C. § 1631? Does this Court have jurisdiction to review the
Sixth Circuit’s order, dated February 11, 2002, denying leave to
file a second habeas corpus petition?” Briefs are to be filed with
the Clerk and served upon opposing counsel on or before 3 p.m.,
Thursday, October 31, 2002. Twenty copies of the briefs prepared
under this Court’s Rule 33.2 may be filed initially in order to
meet the October 31 filing date. Rule 29.2 does not apply. Forty
copies of the briefs prepared under Rule 33.1 are to be filed as
soon as possible thereafter.

October 29, 2002
Miscellaneous Order

No. 02A339 (02–127). McGrath, Warden, et al. v. Chia.
C. A. 9th Cir. Application for stay, presented to Justice O’Con-
nor, and by her referred to the Court, granted, and it is ordered
that the May 21, 2002, order of the United States District Court
for the Central District of California, case No. 97–CV–51, is
hereby stayed pending disposition of the petition for writ of cer-
tiorari. Should the petition for writ of certiorari be denied, this
stay shall terminate automatically. In the event the petition for
writ of certiorari is granted, the stay shall terminate upon the
sending down of the judgment of this Court.

November 1, 2002
Miscellaneous Order

No. 01–729. Smith et al. v. Doe et al. C. A. 9th Cir. [Cer-
tiorari granted sub nom. Otte v. Doe, 534 U. S. 1126.] Motion of
respondents for divided argument denied.
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November 4, 2002
Affirmed on Appeal

No. 02–200. O’Lear et al. v. Miller et al. Affirmed on
appeal from D. C. E. D. Mich. Justice Stevens and Justice
Breyer would note probable jurisdiction and set case for oral
argument. Reported below: 222 F. Supp. 2d 862.

Certiorari Granted—Reversed and Remanded. (See No. 02–29,
ante, p. 12.)

Certiorari Granted—Reversed. (See No. 01–1765, ante, p. 3; and
No. 02–137, ante, p. 19.)

Certiorari Dismissed

No. 02–6101. Moore v. Mississippi. Sup. Ct. Miss. Motion
of petitioner for leave to proceed in forma pauperis denied, and
certiorari dismissed. See this Court’s Rule 39.8.

No. 02–6190. Winke v. Winke. Sup. Ct. Iowa. Motion of
petitioner for leave to proceed in forma pauperis denied, and
certiorari dismissed. See this Court’s Rule 39.8.

No. 02–6191. Winke v. Iowa District Court for Lee
County. Sup. Ct. Iowa. Motion of petitioner for leave to pro-
ceed in forma pauperis denied, and certiorari dismissed. See
this Court’s Rule 39.8.

No. 02–6228. Eury v. Smith. C. A. 4th Cir. Motion of peti-
tioner for leave to proceed in forma pauperis denied, and certio-
rari dismissed. See this Court’s Rule 39.8.

No. 02–6310. Johnson v. Tremper et al. C. A. 2d Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied,
and certiorari dismissed. See this Court’s Rule 39.8. As peti-
tioner has repeatedly abused this Court’s process, the Clerk is
directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule
38(a) is paid and the petition is submitted in compliance with Rule
33.1. See Martin v. District of Columbia Court of Appeals, 506
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See
id., at 4, and cases cited therein. Reported below: 38 Fed.
Appx. 665.
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Miscellaneous Orders

No. 02M28. Sherrill v. Holmes-Tuttle Ford;
No. 02M29. Moore v. Arizona Department of Transpor-

tation/Motor Vehicle Division et al.;
No. 02M30. Williams v. United States;
No. 02M31. Herzog v. United States; and
No. 02M33. Beck v. Curtis, Warden. Motions to direct the

Clerk to file petitions for writs of certiorari out of time denied.

No. 02M32. Waldrop v. DeKalb County Board of Educa-
tion. Motion to direct the Clerk to file petition for writ of certio-
rari out of time under this Court’s Rule 14.5 denied.

No. 01–593. Dole Food Co. et al. v. Patrickson et al.; and
No. 01–594. Dead Sea Bromine Co., Ltd., et al. v. Patrick-

son et al. C. A. 9th Cir. [Certiorari granted, 536 U. S. 956.]
Motion of the Solicitor General for leave to participate in oral
argument as amicus curiae and for divided argument granted.

No. 01–1418. Archer et ux. v. Warner. C. A. 4th Cir.
[Certiorari granted, 536 U. S. 938.] Motion of the Solicitor Gen-
eral for leave to participate in oral argument as amicus curiae
and for divided argument granted.

No. 01–1437. Branch et al. v. Smith et al.; and
No. 01–1596. Smith et al. v. Branch et al. D. C. S. D.

Miss. [Probable jurisdiction noted, 536 U. S. 903.] Motion of the
Solicitor General for leave to participate in oral argument as ami-
cus curiae and for divided argument granted.

No. 02–299. Entergy Louisiana, Inc. v. Louisiana Public
Service Commission et al. Sup. Ct. La. The Solicitor Gen-
eral is invited to file a brief in this case expressing the views of
the United States.

No. 02–571. Patterson et al. v. Bollinger et al. C. A.
6th Cir. Motion of petitioners Ebony Patterson et al. to expedite
consideration of petition for writ of certiorari before judgment
denied.

No. 02–6658. In re Hewitt;
No. 02–6701. In re Keys;
No. 02–6753. In re Cameron;
No. 02–6804. In re Allen; and
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No. 02–6832. In re Harris. Petitions for writs of habeas
corpus denied.

No. 02–6714. In re Adkins. Motion of petitioner for leave
to proceed in forma pauperis denied, and petition for writ of
habeas corpus dismissed. See this Court’s Rule 39.8.

No. 02–6171. In re Porter; and
No. 02–6718. In re Dunn. Petitions for writs of mandamus

denied.

No. 02–325. In re Selyukov et al. Petition for writ of pro-
hibition denied.

Certiorari Granted

No. 01–1806. Illinois ex rel. Ryan, Attorney General of
Illinois v. Telemarketing Associates, Inc., et al. Sup. Ct.
Ill. Certiorari granted. Reported below: 198 Ill. 2d 345, 763
N. E. 2d 289.

No. 02–69. Roell et al. v. Withrow. C. A. 5th Cir. Motion
of respondent for leave to proceed in forma pauperis granted.
Certiorari granted. Reported below: 288 F. 3d 199.

No. 02–271. Dow Chemical Co. et al. v. Stephenson et al.
C. A. 2d Cir. Motion of Product Liability Advisory Council for
leave to file a brief as amicus curiae granted. Certiorari
granted. Justice Stevens took no part in the consideration
or decision of this motion and this petition. Reported below:
273 F. 3d 249.

No. 01–10873. Nguyen v. United States et al.; and
No. 02–5034. Phan v. United States. C. A. 9th Cir. Mo-

tions of petitioners for leave to proceed in forma pauperis
granted. Certiorari granted, cases consolidated, and a total of
one hour allotted for oral argument. Reported below: 284 F. 3d
1086.

No. 02–5664. Sell v. United States. C. A. 8th Cir. Motion
of petitioner for leave to proceed in forma pauperis granted.
Motion of Law Office of Julie Ruiz-Sierra for leave to file a brief
as amicus curiae denied. Certiorari granted limited to the fol-
lowing question: “Whether the Court of Appeals erred in reject-
ing petitioner’s argument that allowing the Government to admin-
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ister antipsychotic medication against his will solely to render
him competent to stand trial for nonviolent offenses would violate
his rights under the First, Fifth, and Sixth Amendments?” Re-
ported below: 282 F. 3d 560.

Certiorari Denied

No. 01–1317. Attorney General of Canada v. R. J. Reyn-
olds Tobacco Holdings, Inc., et al. C. A. 2d Cir. Certiorari
denied. Reported below: 268 F. 3d 103.

No. 01–1744. County of Humboldt et al. v. Burton et al.
C. A. 9th Cir. Certiorari denied. Reported below: 276 F. 3d
1125.

No. 01–10510. Lee v. United States. C. A. 8th Cir. Certio-
rari denied. Reported below: 274 F. 3d 485.

No. 01–10996. Hall v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 01–11006. Valuck v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 286 F. 3d 221.

No. 02–15. Shelton et al. v. Consumer Product Safety
Commission et al. C. A. 8th Cir. Certiorari denied. Re-
ported below: 277 F. 3d 998.

No. 02–70. Roe, Warden v. Leso Fernandez. C. A. 9th Cir.
Certiorari denied. Reported below: 286 F. 3d 1073.

No. 02–138. Campbell v. Lyon. C. A. 4th Cir. Certiorari
denied. Reported below: 33 Fed. Appx. 659.

No. 02–168. Foussell v. Parker Drilling Offshore, USA,
LLC, et al. C. A. 5th Cir. Certiorari denied. Reported
below: 37 Fed. Appx. 90.

No. 02–177. Aldridge et al. v. Goodyear Tire & Rubber
Co., Inc. C. A. 4th Cir. Certiorari denied. Reported below: 30
Fed. Appx. 184.

No. 02–189. Mitsubishi Heavy Industries, Ltd. v. Can-
tuba et al. Ct. App. La., 4th Cir. Certiorari denied. Re-
ported below: 811 So. 2d 50.

No. 02–206. Conery v. Niccollai et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 34 Fed. Appx. 839.
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No. 02–267. Morgan v. Robinson, Chief Probation Offi-
cer, et al. C. A. 9th Cir. Certiorari denied.

No. 02–273. Sprint Corp., dba Sprint Spectrum L. P.,
et al. v. Gagnon. C. A. 8th Cir. Certiorari denied. Reported
below: 284 F. 3d 839.

No. 02–279. Saks Fifth Avenue et al. v. Cashmere &
Camel Hair Manufacturers Institute et al. C. A. 1st Cir.
Certiorari denied. Reported below: 284 F. 3d 302.

No. 02–291. Summit Financial Holdings, Ltd. v. Conti-
nental Lawyers Title Co. Sup. Ct. Cal. Certiorari denied.
Reported below: 27 Cal. 4th 705, 41 P. 3d 548.

No. 02–292. Oulton et ux. v. Wyndham Foundation, Inc.
Cir. Ct. Henrico County, Va. Certiorari denied.

No. 02–293. Wilhelm v. Boggs, Deputy Sheriff, Mahoning
County, Ohio, et al. C. A. 6th Cir. Certiorari denied. Re-
ported below: 290 F. 3d 822.

No. 02–298. Carmena et al. v. Georgia-Pacific Corp.
C. A. 5th Cir. Certiorari denied. Reported below: 35 Fed.
Appx. 387.

No. 02–302. Ballon v. Zoning Hearing Board of the Bor-
ough of West View. Commw. Ct. Pa. Certiorari denied. Re-
ported below: 782 A. 2d 82.

No. 02–307. Weddell v. Nevada. Sup. Ct. Nev. Certiorari
denied. Reported below: 118 Nev. 206, 43 P. 3d 987.

No. 02–308. Marino v. Kenoff & Machtinger. Ct. App.
Cal., 2d App. Dist. Certiorari denied.

No. 02–310. Jacobazzi v. Illinois. App. Ct. Ill., 2d Dist.
Certiorari denied.

No. 02–314. Gray v. Genlyte Thomas Group, LLC. C. A.
1st Cir. Certiorari denied. Reported below: 289 F. 3d 128.

No. 02–317. Dubin et al. v. Bank of Hawaii et al.; and
Dubin et al. v. United States Court of Appeals for the
Ninth Circuit. C. A. 9th Cir. Certiorari denied.
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No. 02–321. Machipongo Land & Coal Co., Inc., et al. v.
Pennsylvania et al. Sup. Ct. Pa. Certiorari denied. Re-
ported below: 799 A. 2d 751.

No. 02–328. Lipko v. Christie. C. A. 2d Cir. Certiorari
denied.

No. 02–329. Monts v. Board of Supervisors of Louisiana
State University Agricultural and Mechanical College,
dba University of New Orleans, et al. Ct. App. La., 4th
Cir. Certiorari denied. Reported below: 812 So. 2d 787.

No. 02–333. TCI Media Services, Great Northwest Re-
gion, et al. v. Cole et al. C. A. 9th Cir. Certiorari denied.
Reported below: 35 Fed. Appx. 342.

No. 02–334. Fallo et ux. v. Piccadilly Cafeterias, Inc.
C. A. 5th Cir. Certiorari denied. Reported below: 37 Fed.
Appx. 88.

No. 02–339. Unanue v. Goya Foods, Inc.; and
No. 02–366. Unanue-Casal, aka Unanue v. Goya Foods,

Inc. C. A. 1st Cir. Certiorari denied. Reported below: 275
F. 3d 124.

No. 02–349. Rowe v. City of Elyria et al. C. A. 6th Cir.
Certiorari denied. Reported below: 38 Fed. Appx. 277.

No. 02–350. Salvador et ux. v. Lake George Park Commis-
sion et al. C. A. 2d Cir. Certiorari denied. Reported below:
35 Fed. Appx. 7.

No. 02–353. Carrasco v. Arizona. Ct. App. Ariz. Certio-
rari denied. Reported below: 201 Ariz. 220, 33 P. 3d 791.

No. 02–363. Bassett v. American General Finance, Inc.
C. A. 9th Cir. Certiorari denied. Reported below: 285 F. 3d 882.

No. 02–364. Tauber et al. v. Virginia ex rel. Kilgore,
Attorney General of Virginia, et al. Sup. Ct. Va. Certio-
rari denied. Reported below: 263 Va. 520, 562 S. E. 2d 118.

No. 02–368. Sookdeo-Ruiz v. GCI Group. C. A. 2d Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 17.

No. 02–379. Ross v. Ford et al. C. A. 11th Cir. Certiorari
denied. Reported below: 31 Fed. Appx. 941.
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No. 02–380. Miranda v. Castro, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 292 F. 3d 1063.

No. 02–385. Smith et ux. v. Blue et al. C. A. 5th Cir.
Certiorari denied. Reported below: 35 Fed. Appx. 390.

No. 02–416. Wisehart v. Kellwood Co. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 34 Fed. Appx. 406.

No. 02–420. Estate of Hutchinson et al., by Hutchinson,
Personal Representative v. Michigan Department of En-
vironmental Quality, fka Department of Natural Re-
sources. Ct. App. Mich. Certiorari denied.

No. 02–441. Jackson v. Dormire, Superintendent, Jeffer-
son Correctional Center. C. A. 8th Cir. Certiorari denied.

No. 02–445. Gilmore v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 31 Fed. Appx. 43.

No. 02–453. Horton Homes, Inc. v. Wheeler. Sup. Ct. Ala.
Certiorari denied. Reported below: 852 So. 2d 205.

No. 02–472. Robins v. Wisconsin. Sup. Ct. Wis. Certiorari
denied. Reported below: 253 Wis. 2d 298, 646 N. W. 2d 287.

No. 02–490. Burns v. McFadden, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 34 Fed. Appx. 263.

No. 02–494. Edwards v. Department of the Air Force
et al. C. A. 4th Cir. Certiorari denied. Reported below: 33
Fed. Appx. 107.

No. 02–503. Layman v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 22 Fed. Appx. 904.

No. 02–513. Mueller v. Commissioner of Internal Reve-
nue. C. A. 7th Cir. Certiorari denied. Reported below: 39
Fed. Appx. 437.

No. 02–518. Spry v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 38 Fed. Appx. 848.

No. 02–535. Cole v. Laws et al. Sup. Ct. Ark. Certiorari
denied. Reported below: 349 Ark. 177, 76 S. W. 3d 878.
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No. 02–538. Kendall v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 938.

No. 02–5058. Mendoza v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 281 F. 3d 712.

No. 02–5185. Martin v. Mitchell, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 280 F. 3d 594.

No. 02–5334. Madley v. United States Parole Commis-
sion. C. A. D. C. Cir. Certiorari denied. Reported below: 278
F. 3d 1306.

No. 02–5538. Visciotti v. Woodford, Warden. C. A. 9th
Cir. Certiorari denied. Reported below: 288 F. 3d 1097.

No. 02–5548. Guagliardo v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 278 F. 3d 868.

No. 02–5701. Timmons v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 283 F. 3d 1246.

No. 02–6003. Rivers v. Avis Construction Co., Inc., et al.
C. A. 4th Cir. Certiorari denied. Reported below: 31 Fed.
Appx. 284.

No. 02–6015. Qadir v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division, et al.
C. A. 5th Cir. Certiorari denied. Reported below: 35 Fed.
Appx. 388.

No. 02–6016. Stewart v. Indiana. Sup. Ct. Ind. Certiorari
denied. Reported below: 768 N. E. 2d 433.

No. 02–6018. Randolph v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–6020. Robinson v. Conroy, Warden, et al. C. A.
4th Cir. Certiorari denied. Reported below: 34 Fed. Appx. 954.

No. 02–6022. Perez v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 790 A. 2d 342.

No. 02–6024. Beltran v. Smith, Warden. C. A. 9th Cir.
Certiorari denied.
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No. 02–6026. McDaniel v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 292 F. 3d 1304.

No. 02–6030. Lewis v. Curtis, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 154.

No. 02–6032. Steele, as Guardian ad Litem for Cochran
v. Hood River County, Oregon. Ct. App. Ore. Certiorari de-
nied. Reported below: 178 Ore. App. 536, 39 P. 3d 291.

No. 02–6044. Prince v. Briley. C. A. 7th Cir. Certiorari
denied.

No. 02–6046. Smith v. Long et al. C. A. 9th Cir. Certio-
rari denied.

No. 02–6047. Harlow et al. v. Riverside County Depart-
ment of Public Social Services. Ct. App. Cal., 4th App. Dist.
Certiorari denied.

No. 02–6051. Mosley v. Thompson et al. C. A. 5th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 88.

No. 02–6054. Jaubert v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 74 S. W. 3d 1.

No. 02–6059. Mann v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 355 N. C. 294, 560 S. E.
2d 776.

No. 02–6061. Corbett v. McDade, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 562.

No. 02–6077. Myers v. Alabama. C. A. 11th Cir. Certio-
rari denied.

No. 02–6081. Schommer v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–6082. McCoy v. Louisiana. 4th Jud. Dist. Ct. La.,
Ouachita Parish. Certiorari denied.

No. 02–6086. Thompson v. Kelchner, Superintendent,
State Correctional Institution at Muncy, et al. C. A. 3d
Cir. Certiorari denied. Reported below: 46 Fed. Appx. 75.
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No. 02–6099. Deal v. Nelson, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 37 Fed. Appx. 397.

No. 02–6107. Schleigh v. Court of Common Pleas of Phil-
adelphia County. Sup. Ct. Pa. Certiorari denied.

No. 02–6108. Robinson v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 355 N. C. 320, 561 S. E.
2d 245.

No. 02–6110. Brown v. Milwaukee County. Ct. App. Wis.
Certiorari denied.

No. 02–6112. Yates v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.

No. 02–6116. Scibilia v. Yukins, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–6123. Yekimoff v. New York. App. Div., Sup. Ct.
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 296
App. Div. 2d 873, 746 N. Y. S. 2d 621.

No. 02–6129. Pearson v. Finn et al. C. A. 11th Cir. Cer-
tiorari denied.

No. 02–6130. Payne v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 02–6131. Pritchett v. Snyder, Director, Illinois De-
partment of Corrections, et al. C. A. 7th Cir. Certiorari
denied.

No. 02–6133. Tinsley v. Kemna, Superintendent, Cross-
roads Correctional Center. C. A. 8th Cir. Certiorari
denied.

No. 02–6134. Broades v. Poppell, Warden, et al. Ct.
Crim. App. Okla. Certiorari denied.

No. 02–6138. Centobene v. Court of Appeal of Califor-
nia, Second Appellate District, et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 230 F. 3d 1366.

No. 02–6145. Boone v. Texas. Ct. App. Tex., 14th Dist.
Certiorari denied. Reported below: 60 S. W. 3d 231.
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No. 02–6153. Taylor v. Withrow, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 288 F. 3d 846.

No. 02–6154. Thomas v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari
denied. Reported below: 162 F. 3d 97.

No. 02–6155. Davis v. McGinnis, Superintendent, South-
port Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 02–6159. Morrison v. Illinois. App. Ct. Ill., 2d Dist.
Certiorari denied.

No. 02–6173. Lape v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 02–6177. Johnson v. Tolley et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 35 Fed. Appx. 387.

No. 02–6182. Lyons v. Battles, Warden. Super. Ct. Han-
cock County, Ga. Certiorari denied.

No. 02–6184. Crutcher v. United States District Court
for the District of Nevada. C. A. 9th Cir. Certiorari
denied.

No. 02–6186. Widell et al. v. City of Bremerton, Wash-
ington. Sup. Ct. Wash. Certiorari denied. Reported below:
146 Wash. 2d 561, 51 P. 3d 733.

No. 02–6188. Normand v. Louisiana. Ct. App. La., 5th Cir.
Certiorari denied.

No. 02–6189. Price v. Department of Juvenile Justice
et al. C. A. 11th Cir. Certiorari denied. Reported below: 31
Fed. Appx. 939.

No. 02–6193. Winke v. Winke. Sup. Ct. Iowa. Certiorari
denied.

No. 02–6194. Worley v. Mitchell, Correctional Adminis-
trator IV, Mountain View Correctional Institution. C. A.
4th Cir. Certiorari denied. Reported below: 32 Fed. Appx. 72.
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No. 02–6196. Obadele, aka Ben-Yahweh v. Cockrell, Di-
rector, Texas Department of Criminal Justice, Institu-
tional Division. C. A. 5th Cir. Certiorari denied.

No. 02–6199. Tucker v. Karber et al. C. A. 6th Cir. Cer-
tiorari denied.

No. 02–6204. Snyder v. Alabama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 854 So. 2d 1227.

No. 02–6205. Russell v. Roe, Warden. C. A. 9th Cir. Cer-
tiorari denied.

No. 02–6206. Rodriguez v. California. Sup. Ct. Cal. Cer-
tiorari denied.

No. 02–6210. LaCour v. Oklahoma (two judgments). Ct.
Crim. App. Okla. Certiorari denied.

No. 02–6213. Sauve v. Methodist Hospital. C. A. 8th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 248.

No. 02–6216. Glynn v. Florida. Dist. Ct. App. Fla., 4th
Dist. Certiorari denied. Reported below: 787 So. 2d 203.

No. 02–6217. Blay v. Colorado. Ct. App. Colo. Certiorari
denied.

No. 02–6220. Robles v. Thompson, Superintendent, Co-
lumbia River Correctional Institution. C. A. 9th Cir.
Certiorari denied.

No. 02–6223. Richardson v. New York Department of
Correctional Services et al. C. A. 2d Cir. Certiorari de-
nied. Reported below: 28 Fed. Appx. 69.

No. 02–6225. Watson v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–6226. Wesley v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 02–6238. Warren v. United States. C. A. Fed. Cir.
Certiorari denied. Reported below: 41 Fed. Appx. 408.
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No. 02–6241. Fitzgerald v. Withrow, Warden. C. A. 6th
Cir. Certiorari denied. Reported below: 292 F. 3d 500.

No. 02–6245. Bell v. Illinois. App. Ct. Ill., 5th Dist. Cer-
tiorari denied. Reported below: 321 Ill. App. 3d 1072, 797 N. E.
2d 254.

No. 02–6254. Medel v. Galetka, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 36 Fed. Appx. 644.

No. 02–6267. Janoe v. Superior Court of California,
Orange County, et al. Ct. App. Cal., 4th App. Dist. Certio-
rari denied.

No. 02–6274. Perry v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 36 Fed. Appx. 508.

No. 02–6287. Ellen J. v. Sonoma County Human Services
Department. Ct. App. Cal., 1st App. Dist. Certiorari denied.
Reported below: 96 Cal. App. 4th 805, 117 Cal. Rptr. 2d 813.

No. 02–6295. Rodoriquez Sepeda v. Cockrell, Director,
Texas Department of Criminal Justice, Institutional Di-
vision. C. A. 5th Cir. Certiorari denied.

No. 02–6304. Walker v. Grant et al. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 35 Fed. Appx. 854.

No. 02–6332. Hansen v. Smith. C. A. 11th Cir. Certiorari
denied. Reported below: 31 Fed. Appx. 936.

No. 02–6340. Taylor v. Wisconsin. Sup. Ct. Wis. Certio-
rari denied.

No. 02–6346. Lekas v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied.

No. 02–6353. Cole v. Pennsylvania et al. Commw. Ct. Pa.
Certiorari denied. Reported below: 782 A. 2d 84.

No. 02–6361. Smulls v. Missouri. Sup. Ct. Mo. Certiorari
denied. Reported below: 71 S. W. 3d 138.

No. 02–6362. Dianne C. v. Sonoma County Human Serv-
ices Department. Ct. App. Cal., 1st App. Dist. Certiorari de-
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nied. Reported below: 96 Cal. App. 4th 805, 117 Cal. Rptr.
2d 813.

No. 02–6385. Williams v. Johnson, Commissioner, Missis-
sippi Department of Corrections, et al. C. A. 5th Cir.
Certiorari denied. Reported below: 283 F. 3d 272.

No. 02–6402. O’Leary v. United States District Court
for the District of Hawaii. C. A. 9th Cir. Certiorari denied.

No. 02–6413. Taylor v. Potter, Postmaster General.
C. A. 11th Cir. Certiorari denied. Reported below: 35 Fed.
Appx. 858.

No. 02–6415. Aparicio-Cruz v. United States. C. A. 11th
Cir. Certiorari denied.

No. 02–6417. Bey v. United States. C. A. 1st Cir. Certio-
rari denied.

No. 02–6432. Bradshaw v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 289 F. 3d 690.

No. 02–6441. Ford v. Florida. Dist. Ct. App. Fla., 1st Dist.
Certiorari denied. Reported below: 801 So. 2d 318.

No. 02–6457. Smith v. United States. C. A. Fed. Cir. Cer-
tiorari denied. Reported below: 36 Fed. Appx. 444.

No. 02–6461. Aguilar-Moreno v. United States; Alvarez-
Blanco v. United States; De La Cruz-Hernandez v. United
States; Rodarte-Rodriguez v. United States; Ramos-
Hipolito, aka Ramos v. United States; and Herrera-Torres,
aka Lopez Ayala v. United States. C. A. 5th Cir. Certiorari
denied. Reported below: 45 Fed. Appx. 321 (second, fifth, and
sixth judgments) and 322 (first, third, and fourth judgments).

No. 02–6465. Garcia-Torres v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 45 Fed. Appx. 321.

No. 02–6483. Holmes v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 355 N. C. 719, 565 S. E.
2d 154.

No. 02–6507. Taylor v. Hawk Sawyer, Director, Federal
Bureau of Prisons. C. A. D. C. Cir. Certiorari denied. Re-
ported below: 39 Fed. Appx. 615.
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No. 02–6527. White v. Barnhart, Commissioner of Social
Security. C. A. 6th Cir. Certiorari denied. Reported below:
37 Fed. Appx. 197.

No. 02–6528. Washington v. United States et al. C. A.
4th Cir. Certiorari denied.

No. 02–6531. Carroll v. Goad et al. C. A. 9th Cir. Certio-
rari denied.

No. 02–6542. Smith et al. v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 240 F. 3d 927.

No. 02–6543. Smith v. United States. Ct. App. D. C. Cer-
tiorari denied. Reported below: 801 A. 2d 958.

No. 02–6544. Salgado v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 292 F. 3d 1169.

No. 02–6546. Brooks v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 285 F. 3d 1102.

No. 02–6555. Milton v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 32 Fed. Appx. 103.

No. 02–6558. Martinez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 326.

No. 02–6559. King v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 45 Fed. Appx. 320.

No. 02–6563. Fajardo v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 928.

No. 02–6566. Garcia v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 322.

No. 02–6569. Olvis v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1145.

No. 02–6571. Fassler v. Pendleton, Warden. C. A. 9th
Cir. Certiorari denied. Reported below: 40 Fed. Appx. 379.

No. 02–6579. Wallace v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 44 Fed. Appx. 85.

No. 02–6581. Allen v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 39 Fed. Appx. 354.



537ORD Unit: $PT1 [05-04-04 10:07:29] PGT: ORD1BV (Bound Volume)

1012 OCTOBER TERM, 2002

November 4, 2002 537 U. S.

No. 02–6588. Ellison v. United States. C. A. 5th Cir.
Certiorari denied.

No. 02–6589. Davage v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 35 Fed. Appx. 356.

No. 02–6599. Leopard v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 360.

No. 02–6600. Jackson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 597.

No. 02–6602. Posey v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 02–6605. Lester v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 257.

No. 02–6606. Martinez-Vaca v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 40 Fed. Appx. 509.

No. 02–6609. O’Donald v. Perez, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 702.

No. 02–6610. Polk v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 296 F. 3d 344.

No. 02–6613. Koenig v. Maryland. Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 137 Md. App. 783.

No. 02–6614. Simon v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 46 Fed. Appx. 60.

No. 02–6617. Addison v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 38 Fed. Appx. 463.

No. 02–6620. Raysor v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 02–6621. Sanchez-Sandoval v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 45 Fed. Appx. 885.

No. 02–6623. Diaz v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 02–6625. Joseph v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 38 Fed. Appx. 985.
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No. 02–6629. Navarrete-Landa v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 46 Fed. Appx. 538.

No. 02–6630. Crum v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 885.

No. 02–6632. Duffy v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 46 Fed. Appx. 218.

No. 02–6633. Cook v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 41 Fed. Appx. 30.

No. 02–6635. Shingler v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 141.

No. 02–6636. Hill v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 38 Fed. Appx. 989.

No. 02–6637. Hodulik v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 44 Fed. Appx. 656.

No. 02–6638. Hichez v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 884.

No. 02–6641. Fast v. United States. C. A. 9th Cir. Certio-
rari denied.

No. 02–6644. Harrison v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 28 Fed. Appx. 311.

No. 02–6646. Frias-Castro v. United States. C. A. 9th Cir.
Certiorari denied.

No. 02–6649. Brango v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 38 Fed. Appx. 422.

No. 02–6650. Perez, aka Sanchez v. United States. C. A.
3d Cir. Certiorari denied. Reported below: 40 Fed. Appx. 711.

No. 02–6662. Fye, aka Scharpenter v. United States.
C. A. 5th Cir. Certiorari denied.

No. 02–6663. French v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 41 Fed. Appx. 645.

No. 02–6667. Martinez, aka Meza v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 36 Fed. Appx. 624.
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No. 02–6668. Watson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 957.

No. 02–6669. DeJesus Zuniga v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 45 Fed. Appx. 883.

No. 02–6670. Aiken v. Dodrill, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 30 Fed. Appx. 143.

No. 02–6672. Villanueva v. United States. C. A. 9th Cir.
Certiorari denied.

No. 02–6680. Smiley v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 40 Fed. Appx. 702.

No. 02–6681. Doby v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 275 F. 3d 55.

No. 02–6682. Inman v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 37 Fed. Appx. 88.

No. 02–6686. Trennell v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 290 F. 3d 881.

No. 02–6690. Wright v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–6692. Tanouie v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 43 Fed. Appx. 568.

No. 02–6694. Lutz v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 41 Fed. Appx. 676.

No. 02–6751. Thrower v. Ohio. Ct. App. Ohio, Summit
County. Certiorari denied.

No. 02–6756. Gomez-Galvan v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 37 Fed. Appx. 907.

No. 02–6773. Morgan v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 885.

No. 02–6783. Marquez-Carreon v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 48 Fed. Appx. 107.

No. 02–295. Gagnon v. Sprint Corp., dba Sprint, et al.
C. A. 8th Cir. Motion of petitioner for leave to proceed as a
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veteran granted. Certiorari denied. Reported below: 284 F.
3d 839.

No. 02–330. Walls, Warden v. Wright. C. A. 7th Cir. Mo-
tion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 288 F. 3d 937.

No. 02–5019. Powell v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. Justice Breyer would grant certiorari.

No. 02–6006. Ahmed v. Coca Cola Bottling Co., Inc.,
et al. Ct. App. Cal., 4th App. Dist. Certiorari denied. Jus-
tice Breyer took no part in the consideration or decision of
this petition.

Rehearing Denied

No. 01–9124. Hayes v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division, 535 U. S.
1084; and

No. 01–9207. Carrio v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division, 535
U. S. 1101. Petitions for rehearing denied.

November 5, 2002
Certiorari Denied

No. 02–6250 (02A345). Colburn v. Cockrell, Director,
Texas Department of Criminal Justice, Institutional Di-
vision. C. A. 5th Cir. Application for stay of execution of sen-
tence of death, presented to Justice Scalia, and by him referred
to the Court, denied. Certiorari denied. Justice Stevens and
Justice Ginsburg would grant the application for stay of execu-
tion. Reported below: 37 Fed. Appx. 90.

November 6, 2002
Miscellaneous Order

No. 02A376. Colburn v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division. Ap-
plication for stay of execution of sentence of death, presented to
Justice Scalia, and by him referred to the Court, granted pend-
ing the timely filing and disposition of a petition for writ of certio-
rari. Should the petition for writ of certiorari be denied, this
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stay shall terminate automatically. In the event the petition for
writ of certiorari is granted, the stay shall continue pending the
sending down of the judgment of this Court.

November 8, 2002
Miscellaneous Order

No. 02A376. Colburn v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
Petitioner is directed to file a petition for writ of certiorari on or
before 3 p.m., Monday, December 9, 2002. A brief in opposition
is due on or before 3 p.m., Monday, December 30, 2002. A reply
brief, if any, shall be filed within seven days of the filing of the
brief in opposition. This Court’s Rule 29.2 does not apply.

November 12, 2002

Certiorari Granted—Vacated and Remanded

No. 02–10. Galaza, Warden v. Powell. C. A. 9th Cir.
Certiorari granted, judgment vacated, and case remanded for
further consideration in light of Early v. Packer, ante, p. 3.
Reported below: 282 F. 3d 1089.

No. 02–25. Immigration and Naturalization Service v. Yi
Quan Chen. C. A. 9th Cir. Certiorari granted, judgment va-
cated, and case remanded for further consideration in light of INS
v. Orlando Ventura, ante, p. 12. Reported below: 266 F. 3d 1094.

No. 02–193. Intermatic Inc. v. Lamson & Sessions Co.
C. A. Fed. Cir. Certiorari granted, judgment vacated, and case
remanded for further consideration in light of Festo Corp. v. Sho-
ketsu Kinzoku Kogyo Kabushiki Co., 535 U. S. 722 (2002). Re-
ported below: 273 F. 3d 1355.

Certiorari Dismissed

No. 02–6748. Swint v. United States. C. A. 3d Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied,
and certiorari dismissed. See this Court’s Rule 39.8.

Miscellaneous Orders

No. 02M34. Barnett v. Johnson, Superintendent, Snake
River Correctional Institution; and
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No. 02M35. Dupre v. West Baton Rouge Parish School
Board. Motions to direct the Clerk to file petitions for writs of
certiorari out of time denied.

No. 01–10279. Kosth v. United States. C. A. 7th Cir. Mo-
tion of petitioner for reconsideration of order denying leave to
proceed in forma pauperis [ante, p. 810] denied.

No. 02–258. Jinks v. Richland County, South Carolina.
Sup. Ct. S. C. [Certiorari granted, ante, p. 972.] Motion of the
United States for leave to intervene granted.

No. 02–367. American Cyanamid Co. v. Geye et al. Sup.
Ct. Tex. The Solicitor General is invited to file a brief in this
case expressing the views of the United States.

No. 02–6247. Riemers v. Peters-Riemers. Sup. Ct. N. D.
Motion of petitioner for leave to proceed in forma pauperis de-
nied. Petitioner is allowed until December 3, 2002, within which
to pay the docketing fee required by Rule 38(a) and to submit a
petition in compliance with Rule 33.1 of the Rules of this Court.

No. 02–598. In re Alexander;
No. 02–6850. In re Barnett;
No. 02–6869. In re Jernigan;
No. 02–6899. In re Mikko;
No. 02–6946. In re Harrison;
No. 02–6947. In re Fairfield;
No. 02–6953. In re Hart; and
No. 02–6967. In re Perry. Petitions for writs of habeas cor-

pus denied.

No. 02–381. In re Transeuro Amertrans Worldwide
Moving & Relocations Ltd.;

No. 02–6248. In re Dedes;
No. 02–6616. In re McGhghy;
No. 02–6704. In re Hetherington; and
No. 02–6806. In re Tamfu. Petitions for writs of manda-

mus denied.

Probable Jurisdiction Noted

No. 02–361. United States et al. v. American Library
Assn., Inc., et al. Appeal from D. C. E. D. Pa. Probable juris-
diction noted. Reported below: 201 F. Supp. 2d 401.
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Certiorari Granted

No. 02–196. National Park Hospitality Assn. v. Depart-
ment of the Interior et al. C. A. D. C. Cir. Certiorari
granted. Reported below: 282 F. 3d 818.

No. 02–322. Department of the Treasury, Bureau of Al-
cohol, Tobacco and Firearms v. City of Chicago, Illinois.
C. A. 7th Cir. Certiorari granted. Reported below: 287 F. 3d
628 and 297 F. 3d 672.

Certiorari Denied

No. 01–10925. Jones v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 287 F. 3d 325.

No. 02–139. Samuel v. Wisconsin. Sup. Ct. Wis. Certiorari
denied. Reported below: 252 Wis. 2d 26, 643 N. W. 2d 423.

No. 02–183. Prater et al. v. City of Burnside, Kentucky,
et al. C. A. 6th Cir. Certiorari denied. Reported below: 289
F. 3d 417.

No. 02–191. Yohn v. University of Michigan Regents
et al. C. A. 6th Cir. Certiorari denied. Reported below: 39
Fed. Appx. 225.

No. 02–214. Greenway Enterprises, Inc. v. Casiano. Sup.
Ct. Mont. Certiorari denied. Reported below: 309 Mont. 358, 47
P. 3d 432.

No. 02–252. Vizcaino et al. v. Waite et al. C. A. 9th Cir.
Certiorari denied. Reported below: 290 F. 3d 1043.

No. 02–305. Moore, Attorney General of Mississippi,
et al. v. Chamber of Commerce of the United States.
C. A. 5th Cir. Certiorari denied. Reported below: 288 F. 3d 187.

No. 02–332. Combs, fdba Water’s Edge Apartments v.
Fair Housing of Marin. C. A. 9th Cir. Certiorari denied.
Reported below: 285 F. 3d 899.

No. 02–343. Luther v. Burton et al. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 34 Fed. Appx. 467.

No. 02–369. Sutherland v. City of Birmingham, Alabama.
Sup. Ct. Ala. Certiorari denied. Reported below: 834 So. 2d
755.
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No. 02–373. Orange Bang, Inc., et al. v. Juicy Whip, Inc.
C. A. Fed. Cir. Certiorari denied. Reported below: 292 F.
3d 728.

No. 02–376. Myrland et al. v. Minnesota. Ct. App. Minn.
Certiorari denied. Reported below: 644 N. W. 2d 847.

No. 02–382. Machulas v. Overcamp. Sup. Ct. Del. Certio-
rari denied. Reported below: 790 A. 2d 476.

No. 02–383. Campana v. City of Greenfield, Massachu-
setts, et al. C. A. 7th Cir. Certiorari denied. Reported
below: 38 Fed. Appx. 339.

No. 02–387. Bautista Rivera v. State Bar of California.
Sup. Ct. Cal. Certiorari denied.

No. 02–388. Reinert & Duree, P. C., et al. v. Sosne. C. A.
8th Cir. Certiorari denied. Reported below: 293 F. 3d 1069.

No. 02–389. Quinn v. Shirey et al. C. A. 6th Cir. Certio-
rari denied. Reported below: 293 F. 3d 315.

No. 02–390. Barefoot et al. v. City of Wilmington,
North Carolina, et al. C. A. 4th Cir. Certiorari denied.
Reported below: 306 F. 3d 113.

No. 02–391. Washington v. McCauley. Ct. Sp. App. Md.
Certiorari denied. Reported below: 141 Md. App. 747.

No. 02–406. Ford Motor Co. v. Jarvis. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 283 F. 3d 33.

No. 02–461. Marty et al. v. Supreme Court of Louisiana;
and Royot v. Supreme Court of Louisiana. Sup. Ct. La.
Certiorari denied. Reported below: 819 So. 2d 278.

No. 02–474. Scheid et al., as Successors to Securities
Investor Protection Corp. v. Goldberg. C. A. 10th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 423.

No. 02–528. Brantley v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 986.

No. 02–536. Benton v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 57 M. J. 24.
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No. 02–537. Anderson et al. v. United States. C. A. 1st
Cir. Certiorari denied. Reported below: 29 Fed. Appx. 619.

No. 02–543. Bieber v. Department of the Army. C. A.
Fed. Cir. Certiorari denied. Reported below: 287 F. 3d 1358.

No. 02–5733. Lehr v. Arizona. Sup. Ct. Ariz. Certiorari
denied. Reported below: 201 Ariz. 509, 38 P. 3d 1172.

No. 02–5807. Traeger v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 289 F. 3d 461.

No. 02–6230. Garcia Aromi v. Police Department of
Puerto Rico. C. A. 1st Cir. Certiorari denied. Reported
below: 36 Fed. Appx. 459.

No. 02–6237. Milton v. Roe, Warden. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 40 Fed. Appx. 377.

No. 02–6239. Trotter v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–6240. Wilson v. Greiner, Superintendent, Green
Haven Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 02–6251. Pridgen v. Massachusetts. App. Ct. Mass.
Certiorari denied. Reported below: 54 Mass. App. 1110, 765
N. E. 2d 827.

No. 02–6255. S. T. v. Massachusetts Department of So-
cial Services. Sup. Jud. Ct. Mass. Certiorari denied. Re-
ported below: 436 Mass. 690, 767 N. E. 2d 29.

No. 02–6264. Jones v. LaMarque, Warden, et al. C. A.
9th Cir. Certiorari denied. Reported below: 36 Fed. Appx. 877.

No. 02–6281. Ardis v. Pryor, Attorney General of Ala-
bama, et al. C. A. 11th Cir. Certiorari denied.

No. 02–6284. Williby v. Superior Court of California,
Alameda County. Ct. App. Cal., 1st App. Dist. Certiorari
denied.

No. 02–6285. Beeton, Individually and as Co-Executor
of the Estate of Beeton v. Beeton. Sup. Ct. Va. Certiorari
denied. Reported below: 263 Va. 329, 559 S. E. 2d 663.
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No. 02–6288. Mathis v. Chicago Automobile Trade Assn.
C. A. 7th Cir. Certiorari denied.

No. 02–6290. Raheem v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 275 Ga. 87, 560 S. E. 2d 680.

No. 02–6293. Brannan v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 275 Ga. 70, 561 S. E. 2d 414.

No. 02–6323. Gaston v. Ohio. Ct. App. Ohio, Belmont
County. Certiorari denied.

No. 02–6372. Revilla v. Mullin, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 283 F. 3d 1203.

No. 02–6387. Remba v. Roe, Warden, et al. C. A. 9th Cir.
Certiorari denied.

No. 02–6523. Letizia v. Walker, Superintendent, Auburn
Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 02–6534. Nolen v. Minden Police Department et al.
C. A. 5th Cir. Certiorari denied. Reported below: 48 Fed.
Appx. 481.

No. 02–6577. Restucci v. Massachusetts. App. Ct. Mass.
Certiorari denied. Reported below: 55 Mass. App. 1102, 769
N. E. 2d 341.

No. 02–6631. Cousin v. Savage et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 42 Fed. Appx. 45.

No. 02–6639. Guanipa v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 44 Fed. Appx. 946.

No. 02–6705. Irizarry-Centeno v. United States. C. A.
1st Cir. Certiorari denied. Reported below: 29 Fed. Appx. 9.

No. 02–6708. Bethel v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 35 Fed. Appx. 856.

No. 02–6710. Bradley v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 794 A. 2d 636.

No. 02–6719. Sawabini v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 885.
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No. 02–6721. Walls v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 293 F. 3d 959.

No. 02–6723. Moore v. United States. Ct. App. D. C. Cer-
tiorari denied. Reported below: 794 A. 2d 633.

No. 02–6724. Parker v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 978.

No. 02–6735. Gil v. United States. C. A. 11th Cir. Certio-
rari denied. Reported below: 34 Fed. Appx. 388.

No. 02–6742. Matus-Leva v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 287 F. 3d 758.

No. 02–6745. Williams v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 36 Fed. Appx. 256.

No. 02–6749. Holmes v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 02–6754. Dixon v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 02–6755. Coleman v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–6757. Hernandez-Torres v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 40 Fed. Appx. 453.

No. 02–6759. Gilliard v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 36 Fed. Appx. 534.

No. 02–6760. Hagins v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 267 F. 3d 1202.

No. 02–6767. Pennington v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 287 F. 3d 739.

No. 02–6769. Villacreses v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 49 Fed. Appx. 287.

No. 02–6770. Whyte v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 39 Fed. Appx. 676.

No. 02–6771. Womack v. United States. C. A. 8th Cir.
Certiorari denied.
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No. 02–6772. McNeal v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 164.

No. 02–6774. Pritchett v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 901.

No. 02–6777. Castaneda-Ordaz, aka Ortiz v. United
States. C. A. 4th Cir. Certiorari denied. Reported below: 40
Fed. Appx. 829.

No. 02–6779. Nichols v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 285 F. 3d 445.

No. 02–6780. Yarbrough v. Ohio. Sup. Ct. Ohio. Certiorari
denied. Reported below: 95 Ohio St. 3d 227, 767 N. E. 2d 216.

No. 02–6781. Fields v. Mullin, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 277 F. 3d 1203.

No. 02–6787. Bazante v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 505.

No. 02–6789. Fasano v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 272 F. 3d 159.

No. 02–6790. Gutierrez-Razon v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 36 Fed. Appx. 918.

No. 02–6791. Fanning v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 38 Fed. Appx. 923.

No. 02–6800. Chase v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 296 F. 3d 247.

No. 02–6802. Yi v. United States District Court for the
Southern District of New York. C. A. 2d Cir. Certiorari
denied.

No. 02–6809. Jarnigan v. United States. C. A. 6th Cir.
Certiorari denied.

No. 02–6810. Shelby v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 599.

No. 02–6815. Pellot v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 43 Fed. Appx. 473.
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No. 02–6822. Foster v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 41 Fed. Appx. 40.

No. 02–6823. El-Nobani, aka Nubani v. United States.
C. A. 6th Cir. Certiorari denied. Reported below: 287 F. 3d 417.

No. 02–6828. Owens v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 02–6829. Barrow, aka Burrow v. United States.
C. A. 8th Cir. Certiorari denied. Reported below: 287 F. 3d 733.

No. 02–6837. Lee Peng Fei v. United States. C. A. 2d Cir.
Certiorari denied.

No. 02–6838. Garrett v. United States. C. A. 9th Cir.
Certiorari denied.

No. 02–6841. Hodge v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 26 Fed. Appx. 310.

No. 02–6842. Gonzalez v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–6844. Montoya v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 329.

No. 02–6860. Wright v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 103.

No. 02–6861. Vasquez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 298 F. 3d 354.

No. 02–6862. Johnson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 808.

No. 02–6872. Avery v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 295 F. 3d 1158.

No. 01–1867. Mulder et al. v. National Labor Relations
Board. C. A. 9th Cir. Motion of Mountain States Legal Foun-
dation for leave to file a brief as amicus curiae granted. Certio-
rari denied. Reported below: 307 F. 3d 760.

No. 02–345. Hite v. Lindsey, Warden. C. A. 9th Cir. Cer-
tiorari denied. Justice Breyer took no part in the consider-
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ation or decision of this petition. Reported below: 31 Fed.
Appx. 535.

No. 02–362. Wheeling & Lake Erie Railway Co. v. Bona-
corsi. Sup. Ct. Ohio. Motion of Association of American Rail-
roads for leave to file a brief as amicus curiae granted. Certio-
rari denied. Reported below: 95 Ohio St. 3d 314, 767 N. E.
2d 707.

No. 02–375. Craft v. Georgia. Ct. App. Ga. Motion of Na-
turist Action Committee et al. for leave to file a brief as amici
curiae granted. Certiorari denied. Reported below: 252 Ga.
App. 834, 558 S. E. 2d 18.

No. 02–435. Ohio v. Torr. Ct. App. Ohio, Franklin County.
Motion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied.

Rehearing Denied

No. 01–9138. Harrell v. United States, 535 U. S. 1026;
No. 01–9692. Ferguson v. Wm. Wrigley Jr. Co. et al., 536

U. S. 929;
No. 01–9827. Duncan v. Cain, Warden, ante, p. 829; and
No. 02–5222. In re Doose, ante, p. 811. Petitions for rehear-

ing denied.

November 14, 2002
Certiorari Denied

No. 02–7153 (02A369). Kasi v. Angelone, Director, Vir-
ginia Department of Corrections. C. A. 4th Cir. Applica-
tion for stay of execution of sentence of death, presented to The
Chief Justice, and by him referred to the Court, denied. Cer-
tiorari denied. Justice Stevens and Justice Ginsburg would
grant the application for stay of execution. Reported below:
300 F. 3d 487.

November 15, 2002

Dismissal Under Rule 46

No. 01–1766. Zapata Industries, Inc. v. W. R. Grace &
Co.-Conn. C. A. Fed. Cir. [Certiorari granted, 536 U. S. 990.]
Writ of certiorari dismissed under this Court’s Rule 46.1.
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Certiorari Dismissed

No. 02–6303. Taylor v. Pennington et al. C. A. 5th Cir.
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court’s Rule 39.8.

No. 02–6416. Bowen v. Hunt, Governor of North Caro-
lina, et al. Ct. App. N. C. Motion of petitioner for leave to
proceed in forma pauperis denied, and certiorari dismissed. See
this Court’s Rule 39.8.

Miscellaneous Orders

No. D–2332. In re Disbarment of Harley. Disbarment en-
tered. [For earlier order herein, see 536 U. S. 975.]

No. 02M37. Murray v. Goldman;
No. 02M38. Arellano v. Sikorsky Aircraft; and
No. 02M39. Delos Santos v. Office of Personnel Man-

agement. Motions to direct the Clerk to file petitions for writs
of certiorari out of time denied.

No. 02M36. Douglas v. Ducomb Center et al. Motion to
direct the Clerk to file petition for writ of certiorari out of time
under this Court’s Rule 14.5 denied.

No. 128, Orig. Alaska v. United States. Motion of the Spe-
cial Master for fees and reimbursement of expenses granted, and
the Special Master is awarded a total of $86,070.21 for the period
April 17 through October 16, 2002, to be paid equally by the
parties. [For earlier order herein, see, e. g., 535 U. S. 1052.]

No. 01–11029. Gobbi v. Bank of New York et al. C. A.
4th Cir. Motion of petitioner for reconsideration of order denying
leave to proceed in forma pauperis [ante, p. 810] denied.

No. 02–5218. Sturdza v. United Arab Emirates et al.
C. A. D. C. Cir. Motion of petitioner for reconsideration of order
denying leave to proceed in forma pauperis [ante, p. 810] denied.

No. 01–1325. Brown et al. v. Legal Foundation of Wash-
ington et al. C. A. 9th Cir. [Certiorari granted, 536 U. S.
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903.] Motion of respondents Justices of the Supreme Court of
Washington for divided argument granted.

No. 01–1444. Chavez v. Martinez. C. A. 9th Cir. [Certio-
rari granted, 535 U. S. 1111.] Motion of the Solicitor General for
leave to participate in oral argument as amicus curiae and for
divided argument granted.

No. 02–197. Monsanto Co. v. Bayer CropScience, S. A.
C. A. Fed. Cir.; and

No. 02–429. Dethmers Manufacturing Co., Inc. v. Auto-
matic Equipment Manufacturing Co. C. A. Fed. Cir. The
Solicitor General is invited to file briefs in these cases expressing
the views of the United States.

No. 02–7048. In re Wade;
No. 02–7057. In re Ricco; and
No. 02–7127. In re Ragland. Petitions for writs of habeas

corpus denied.

No. 02–6419. In re Kelley. Petition for writ of mandamus
denied.

No. 02–6349. In re Seaton. Motion of petitioner for leave
to proceed in forma pauperis denied, and petition for writ of
mandamus dismissed. See this Court’s Rule 39.8.

No. 02–6358. In re Lee. Petition for writ of mandamus and/
or prohibition denied.

No. 02–6814. In re Warren. Motion of petitioner for leave
to proceed in forma pauperis denied, and petition for writ of
mandamus and/or prohibition dismissed. See this Court’s Rule
39.8.

Certiorari Granted

No. 02–403. Federal Election Commission v. Beaumont
et al. C. A. 4th Cir. Certiorari granted. Reported below:
278 F. 3d 261.

No. 02–311. Wiggins v. Smith, Warden, et al. C. A. 4th
Cir. Certiorari granted limited to Question 2 presented by the
petition. Reported below: 288 F. 3d 629.
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No. 02–479. Medical Board of California v. Hason. C. A.
9th Cir. Motion of the United States for leave to intervene
granted. Motion of respondent for leave to proceed in forma
pauperis granted. Certiorari granted limited to Question 1 pre-
sented by the petition. Reported below: 279 F. 3d 1167.

Certiorari Denied

No. 01–10303. Mozley v. Commissioner of Internal Reve-
nue. C. A. 4th Cir. Certiorari denied. Reported below: 22
Fed. Appx. 214.

No. 01–10551. DeJesus v. Pennsylvania. Sup. Ct. Pa.
Certiorari denied. Reported below: 567 Pa. 415, 787 A. 2d 394.

No. 01–11015. Evans v. City of Kingsville, Texas. C. A.
5th Cir. Certiorari denied. Reported below: 31 Fed. Appx. 838.

No. 02–202. D. L. Cromwell Investments, Inc., et al. v.
NASD Regulation, Inc. C. A. 2d Cir. Certiorari denied. Re-
ported below: 279 F. 3d 155.

No. 02–209. Fernandez et al. v. United States. C. A. 7th
Cir. Certiorari denied. Reported below: 282 F. 3d 500.

No. 02–217. Wilson et al. v. United States et al. C. A.
D. C. Cir. Certiorari denied. Reported below: 290 F. 3d 347.

No. 02–218. Grine et al. v. Coombs et al. C. A. 3d Cir.
Certiorari denied.

No. 02–223. Angarone et al. v. Ienco. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 286 F. 3d 994.

No. 02–346. International Union of Operating Engi-
neers, Local 150, AFL–CIO, et al. v. Lowe Excavating Co.
App. Ct. Ill., 2d Dist. Certiorari denied. Reported below: 327
Ill. App. 3d 711, 765 N. E. 2d 21.

No. 02–397. Deloitte & Touche LLP et al. v. DiRienzo
et al. C. A. 2d Cir. Certiorari denied. Reported below: 294
F. 3d 21.

No. 02–399. Kraft v. Cal-Western Reconveyance Corp.
et al. C. A. 9th Cir. Certiorari denied. Reported below: 34
Fed. Appx. 595.
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No. 02–404. Bazargani v. Haverford State Hospital.
C. A. 3d Cir. Certiorari denied. Reported below: 33 Fed.
Appx. 647.

No. 02–407. Huntsinger v. Board of Directors of the
E–470 Public Highway Authority. C. A. 10th Cir. Certio-
rari denied. Reported below: 35 Fed. Appx. 749.

No. 02–410. Green v. Gianos et al. C. A. 3d Cir. Certio-
rari denied. Reported below: 33 Fed. Appx. 648.

No. 02–411. Playgirl, Inc. v. Solano. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 292 F. 3d 1078.

No. 02–412. Tedford v. Benchmark Insurance Co. et al.
C. A. 5th Cir. Certiorari denied. Reported below: 45 Fed.
Appx. 318.

No. 02–417. McAuley v. Kennay. App. Ct. Ill., 3d Dist.
Certiorari denied.

No. 02–418. Consolidated Edison Company of New York,
Inc., et al. v. Ashcroft, Attorney General, et al. C. A.
D. C. Cir. Certiorari denied. Reported below: 286 F. 3d 600.

No. 02–421. Scruggs et al. v. Daynard. C. A. 1st Cir.
Certiorari denied. Reported below: 290 F. 3d 42.

No. 02–422. Staples v. Franchise Tax Board of Califor-
nia. Ct. App. Cal., 3d App. Dist. Certiorari denied.

No. 02–423. Sathyavaglswaran et al. v. Newman et al.
C. A. 9th Cir. Certiorari denied. Reported below: 287 F. 3d 786.

No. 02–427. Costerus v. Neal et al. C. A. 1st Cir. Cer-
tiorari denied.

No. 02–431. Liebel et al. v. Visiting Nurse Assn. et al.
Sup. Ct. Conn. Certiorari denied.

No. 02–433. Marsh v. Commissioner of Internal Reve-
nue. C. A. 9th Cir. Certiorari denied. Reported below: 23
Fed. Appx. 874.

No. 02–436. Pickens Mechanical Contractors, Inc., et
al. v. First Enterprise Bank. Ct. Civ. App. Okla. Certio-
rari denied.
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No. 02–438. Jones v. Robinson et al. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 37 Fed. Appx. 761.

No. 02–448. Hill et al., as Next Friends of Cours, a
Minor v. City of Freeport, Texas, et al. C. A. 5th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 712.

No. 02–449. Holiday Quality Foods, Inc. v. Doran. C. A.
9th Cir. Certiorari denied. Reported below: 293 F. 3d 1133.

No. 02–456. Rojas v. Ionics, Inc., et al. C. A. 1st Cir.
Certiorari denied.

No. 02–457. Rolleston v. Estate of Sims et al. Ct. App.
Ga. Certiorari denied. Reported below: 253 Ga. App. 182, 558
S. E. 2d 411.

No. 02–459. Francisco v. M/T Stolt Achievement et al.
C. A. 5th Cir. Certiorari denied. Reported below: 293 F. 3d 270.

No. 02–462. Provident Life & Accident Insurance Co. v.
Cooper. C. A. 9th Cir. Certiorari denied. Reported below: 34
Fed. Appx. 370.

No. 02–465. Miranda Vargas v. California. Ct. App. Cal.,
2d App. Dist. Certiorari denied.

No. 02–480. Adams v. Indiana Department of Revenue.
Sup. Ct. Ind. Certiorari denied. Reported below: 762 N. E.
2d 728.

No. 02–491. Miccosukee Tribe of Indians of Florida v.
Tamiami Partners, Ltd. C. A. 11th Cir. Certiorari denied.
Reported below: 35 Fed. Appx. 855.

No. 02–495. Sokolov v. Trex Medical Corp., Lorad Divi-
sion, et al. App. Ct. Conn. Certiorari denied. Reported
below: 69 Conn. App. 905, 798 A. 2d 500.

No. 02–502. M–3 & Associates, Inc. v. Cargo Systems,
Inc., et al. C. A. Fed. Cir. Certiorari denied. Reported
below: 33 Fed. Appx. 513.

No. 02–505. Currey et al. v. City of Dallas, Texas. Ct.
App. Tex., 5th Dist. Certiorari denied.
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No. 02–532. McClure v. Galvin, Secretary of the Com-
monwealth of Massachusetts. Sup. Jud. Ct. Mass. Certio-
rari denied. Reported below: 436 Mass. 614, 766 N. E. 2d 847.

No. 02–533. Williams v. Nevada. Sup. Ct. Nev. Certiorari
denied. Reported below: 118 Nev. 536, 50 P. 3d 1116.

No. 02–539. Martin et al. v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 44 Fed. Appx. 944.

No. 02–549. Daily v. Judges, Pennsylvania Court of Com-
mon Pleas, First Judicial District, Family Court Division,
et al. C. A. 3d Cir. Certiorari denied. Reported below: 43
Fed. Appx. 521.

No. 02–582. Cuni v. United States. C. A. 11th Cir. Certio-
rari denied. Reported below: 271 F. 3d 968.

No. 02–586. Carbone v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 498.

No. 02–590. Saccoccia v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 476.

No. 02–600. Borges v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 34 Fed. Appx. 388.

No. 02–5036. Tinajero v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 962.

No. 02–5230. Young v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 287 F. 3d 1352.

No. 02–5278. Bueno v. United States. Ct. App. D. C. Cer-
tiorari denied. Reported below: 761 A. 2d 856.

No. 02–5366. Mantecon-Zayas v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 31 Fed. Appx. 928.

No. 02–5781. Jackson v. Alabama. Sup. Ct. Ala. Certiorari
denied. Reported below: 836 So. 2d 979.

No. 02–5796. Scott v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 284 F. 3d 758.

No. 02–5922. Lomax v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 293 F. 3d 701.
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No. 02–5938. Whitby v. Central Georgia Health System
et al. C. A. 11th Cir. Certiorari denied. Reported below: 37
Fed. Appx. 980.

No. 02–6229. Redden v. Galley, Warden, et al.; and
No. 02–6297. Redden v. Mades et al. C. A. 4th Cir. Cer-

tiorari denied. Reported below: 34 Fed. Appx. 135.

No. 02–6258. Chappell v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 37 Fed.
Appx. 88.

No. 02–6273. Uresti Rojas v. Cockrell, Director, Texas
Department of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 44 Fed.
Appx. 652.

No. 02–6299. Torres v. Butler, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 23 Fed. Appx. 836.

No. 02–6300. Webster v. Mississippi. Sup. Ct. Miss. Cer-
tiorari denied. Reported below: 817 So. 2d 515.

No. 02–6302. Yowel, aka Robinson v. Warner, Governor
of Virginia, et al. C. A. 4th Cir. Certiorari denied. Re-
ported below: 35 Fed. Appx. 63.

No. 02–6305. Johnson v. Greiner, Superintendent, Green
Haven Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 02–6309. Ashley v. Reasoner, Judge, United States
District Court for the Eastern District of Arkansas.
C. A. 8th Cir. Certiorari denied.

No. 02–6311. Brown v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–6313. Shaw v. Texas Department of Criminal Jus-
tice, Institutional Division, et al. C. A. 5th Cir. Certiorari
denied. Reported below: 46 Fed. Appx. 225.

No. 02–6314. Shelton v. Richmond Public Schools. C. A.
4th Cir. Certiorari denied. Reported below: 45 Fed. Appx. 251.



537ORD Unit: $PT1 [05-04-04 10:07:30] PGT: ORD1BV (Bound Volume)

1033ORDERS

November 18, 2002537 U. S.

No. 02–6315. Ramirez v. Moore, Secretary, Florida De-
partment of Corrections, et al. Sup. Ct. Fla. Certiorari
denied. Reported below: 823 So. 2d 125.

No. 02–6316. Shoemaker v. Kyler, Superintendent, State
Correctional Institution at Huntingdon, et al. C. A. 3d
Cir. Certiorari denied.

No. 02–6317. Nelson v. Curtis, Warden, et al. C. A. 6th
Cir. Certiorari denied.

No. 02–6329. Hunt v. Rushton, Warden, et al. C. A. 4th
Cir. Certiorari denied. Reported below: 33 Fed. Appx. 83.

No. 02–6331. Harris v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 02–6347. Newton v. Texas. Ct. App. Tex., 2d Dist.
Certiorari denied.

No. 02–6348. Royster v. Greiner, Superintendent, Green
Haven Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 02–6350. Lamons v. Marshall, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 39 Fed. Appx. 492.

No. 02–6352. Ladmirault v. Castro, Warden. C. A. 9th
Cir. Certiorari denied.

No. 02–6365. Trethewey v. Farmon, Warden. C. A. 9th
Cir. Certiorari denied. Reported below: 39 Fed. Appx. 591.

No. 02–6366. Dobelle v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 02–6373. Jaquez v. Lockyer, Attorney General of
California, et al. C. A. 9th Cir. Certiorari denied.

No. 02–6392. McClain v. Head, Warden. Sup. Ct. Ga.
Certiorari denied.

No. 02–6395. Martin v. Scott et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 37 Fed. Appx. 878.
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No. 02–6396. Jost v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 02–6397. Barnhill v. Illinois. App. Ct. Ill., 5th Dist.
Certiorari denied.

No. 02–6398. Basnight v. Keane, Superintendent, Wood-
bourne Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 02–6403. Prosser v. Stubblefield, Superintendent,
Missouri Eastern Correctional Center. C. A. 8th Cir.
Certiorari denied.

No. 02–6405. Smith v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 02–6411. Burleson v. Ward, Director, Oklahoma De-
partment of Corrections. C. A. 10th Cir. Certiorari denied.
Reported below: 292 F. 3d 1253.

No. 02–6412. Ward v. Hawaii Department of Human Serv-
ices. C. A. 9th Cir. Certiorari denied.

No. 02–6418. Mans v. Young, Warden. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 36 Fed. Appx. 766.

No. 02–6420. Naturalite v. Peppler. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 36 Fed. Appx. 556.

No. 02–6421. Swain v. Moore, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 02–6423. Strong v. Hooks, Warden, et al. C. A. 11th
Cir. Certiorari denied.

No. 02–6433. Rimmer v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 825 So. 2d 304.

No. 02–6454. James v. California. Ct. App. Cal., 1st App.
Dist. Certiorari denied.

No. 02–6458. Chapman v. United States District Court
for the Western District of Pennsylvania. C. A. 3d Cir.
Certiorari denied. Reported below: 29 Fed. Appx. 100.
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No. 02–6467. Kelly v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 821 So. 2d 297.

No. 02–6468. Vliet v. Renico, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–6469. Wilson v. Vaughn, Superintendent, State
Correctional Institution at Graterford, et al. C. A. 3d
Cir. Certiorari denied.

No. 02–6472. Collins et al. v. FCC/National Bank.
Super. Ct. N. J., App. Div. Certiorari denied.

No. 02–6476. Sanchez v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–6499. Norris v. Department of Labor. C. A. 9th
Cir. Certiorari denied. Reported below: 25 Fed. Appx. 673.

No. 02–6533. Newman v. Virginia. Sup. Ct. Va. Certio-
rari denied.

No. 02–6561. Garza v. South Texas Community College
et al. C. A. 5th Cir. Certiorari denied. Reported below: 31
Fed. Appx. 836.

No. 02–6576. Scott v. Walsh, Superintendent, Sullivan
Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 02–6580. Tyler v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 42 Fed. Appx. 186.

No. 02–6593. Ward v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 32 Fed. Appx. 690.

No. 02–6598. Young v. City of St. Charles, Missouri,
et al. C. A. 8th Cir. Certiorari denied. Reported below: 34
Fed. Appx. 245.

No. 02–6622. Williams v. North Carolina. Ct. App. N. C.
Certiorari denied. Reported below: 149 N. C. App. 795, 561
S. E. 2d 925.

No. 02–6626. Owens v. Bowersox, Superintendent, South
Central Correctional Center. C. A. 8th Cir. Certiorari
denied. Reported below: 290 F. 3d 960.
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No. 02–6660. Besaraba v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 34 Fed. Appx. 967.

No. 02–6666. Fincham v. Angelone, Director, Virginia
Department of Corrections. C. A. 4th Cir. Certiorari de-
nied. Reported below: 37 Fed. Appx. 612.

No. 02–6695. Breedlove v. Wood et al. C. A. 9th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 600.

No. 02–6778. McCloud v. Florida. Dist. Ct. App. Fla., 5th
Dist. Certiorari denied. Reported below: 803 So. 2d 821.

No. 02–6788. Garzoni v. Kmart Corp. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 35 Fed. Appx. 179.

No. 02–6792. Hanna v. Ohio. Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 95 Ohio St. 3d 285, 767 N. E. 2d 678.

No. 02–6794. Ray v. United States. C. A. 8th Cir. Certio-
rari denied. Reported below: 291 F. 3d 1039.

No. 02–6795. Johnson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 22 Fed. Appx. 321.

No. 02–6799. Nyland v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 02–6801. Pope v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 37 Fed. Appx. 498.

No. 02–6805. Watkins-El v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 716.

No. 02–6807. Wilcox v. Peterson, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 949.

No. 02–6808. Torres-Herrera, aka Herrera v. United
States. C. A. 5th Cir. Certiorari denied. Reported below: 48
Fed. Appx. 102.

No. 02–6831. Boone v. Florida. Dist. Ct. App. Fla., 2d Dist.
Certiorari denied. Reported below: 825 So. 2d 376.
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No. 02–6849. Dunnock v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 295 F. 3d 431.

No. 02–6851. McLeczynsky v. United States. C. A. 7th
Cir. Certiorari denied. Reported below: 296 F. 3d 634.

No. 02–6853. Martinez-Laredo, aka Martinez v. United
States. C. A. 5th Cir. Certiorari denied. Reported below: 45
Fed. Appx. 326.

No. 02–6856. Fareed v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 296 F. 3d 243.

No. 02–6857. Cox v. United States. C. A. 8th Cir. Certio-
rari denied. Reported below: 294 F. 3d 959.

No. 02–6868. Lora v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 32 Fed. Appx. 106.

No. 02–6870. Bender v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 290 F. 3d 1279.

No. 02–6875. Brown v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 40 Fed. Appx. 471.

No. 02–6878. Gregory v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 41 Fed. Appx. 785.

No. 02–6880. Hernandez v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 910.

No. 02–6881. Ramirez v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 44 Fed. Appx. 864.

No. 02–6883. Cook v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 40 Fed. Appx. 784.

No. 02–6884. Carranza v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 289 F. 3d 634.

No. 02–6885. Casimiro Cruz v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 39 Fed. Appx. 504.

No. 02–6886. Cheatwood v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 386.

No. 02–6891. Scruggs v. Snyder, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 41 Fed. Appx. 829.
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No. 02–6892. Okereke v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 307 F. 3d 117.

No. 02–6893. Mendoza-Paz v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 286 F. 3d 1104.

No. 02–6895. Thomas v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 44 Fed. Appx. 362.

No. 02–6898. Longoria v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 298 F. 3d 367.

No. 02–6901. Duarte-Acero v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 296 F. 3d 1277.

No. 02–6906. Vargas v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 39 Fed. Appx. 612.

No. 02–6909. Mustin v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 22 Fed. Appx. 921.

No. 02–6911. Morris v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 223.

No. 02–6912. Navarro v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 37.

No. 02–6914. Garcia v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 326.

No. 02–6916. Philbert v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 104.

No. 02–6918. Bert v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 40 Fed. Appx. 466.

No. 02–6920. Woods v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 30 Fed. Appx. 141.

No. 02–6926. Couch v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 291 F. 3d 251.

No. 02–6929. Aubrey v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 326.

No. 02–6930. Beverly v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 428.
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No. 02–6934. Bullard v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 38 Fed. Appx. 753.

No. 02–6935. Allen v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 41 Fed. Appx. 630.

No. 02–6936. Burton v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 288 F. 3d 91.

No. 02–6943. Hicks v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 29 Fed. Appx. 573.

No. 02–6948. Herd v. United States. C. A. 9th Cir. Cer-
tiorari denied.

No. 02–6958. Hickman v. Ohio. Sup. Ct. Ohio. Certiorari
denied. Reported below: 93 Ohio St. 3d 1497, 758 N. E. 2d 1148.

No. 02–6968. Gonzalez v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–6987. Hedgewood v. United States. C. A. 8th Cir.
Certiorari denied.

No. 02–7002. Hunter v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 151.

No. 02–396. Dey, L. P., et al. v. Abbott Laboratories
et al. C. A. Fed. Cir. Certiorari denied. Justice Breyer
took no part in the consideration or decision of this petition. Re-
ported below: 287 F. 3d 1097.

No. 02–6370. Rotschafer v. Kaiser Foundation Health
Plan of Georgia, Inc. C. A. 11th Cir. Certiorari denied.
Justice Breyer took no part in the consideration or decision of
this petition. Reported below: 35 Fed. Appx. 857.

No. 02–6455. Loving v. Trents Flying Service. C. A. 5th
Cir. Certiorari denied. Justice Breyer took no part in the
consideration or decision of this petition. Reported below: 45
Fed. Appx. 325.

No. 02–419. Gerber v. Hickman, Warden. C. A. 9th Cir.
Motion of Pechanga Band of Luiseno Mission Indians for leave to
file a brief as amicus curiae granted. Certiorari denied. Re-
ported below: 291 F. 3d 617.
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Rehearing Denied

No. 01–10609. Crawford v. Harrison et al., ante, p. 852;
No. 01–10882. Braziel v. Alameida, Director, California

Department of Corrections, ante, p. 869;
No. 02–23. Foxx v. Department of the Navy et al., ante,

p. 879;
No. 02–5031. Diaz v. Mercury Insurance Co., ante, p. 890;

and
No. 02–5075. Sedgwick v. United States, ante, p. 893. Peti-

tions for rehearing denied.

November 19, 2002

Miscellaneous Orders

No. 02A408. Ogan v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. Appli-
cation for stay of execution of sentence of death, presented to
Justice Kennedy, and by him referred to the Court, denied.
Justice Scalia took no part in the consideration or decision of
this application.

No. 02–7473 (02A405). In re Ogan. Application for stay of
execution of sentence of death, presented to Justice Scalia, and
by him referred to the Court, denied. Petition for writ of habeas
corpus denied.

Certiorari Denied

No. 02–7261 (02A372). Ogan v. Cockrell, Director, Texas
Department of Criminal Justice, Institutional Division.
C. A. 5th Cir. Application for stay of execution of sentence of
death, presented to Justice Scalia, and by him referred to the
Court, denied. Certiorari denied. Justice Stevens and Jus-
tice Ginsburg would grant the application for stay of execution.
Reported below: 297 F. 3d 349.

No. 02–7496 (02A407). Jones v. Roper, Superintendent,
Potosi Correctional Center. C. A. 8th Cir. Application for
stay of execution of sentence of death, presented to Justice
Thomas, and by him referred to the Court, denied. Certiorari
denied. Reported below: 311 F. 3d 923.
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November 20, 2002

Miscellaneous Order

No. 02–7523 (02A411). In re Chappell. Application for stay
of execution of sentence of death, presented to Justice Scalia,
and by him referred to the Court, denied. Petition for writ of
habeas corpus denied.

Certiorari Denied

No. 02–7524 (02A412). Chappell v. Texas. Ct. Crim. App.
Tex. Application for stay of execution of sentence of death, pre-
sented to Justice Scalia, and by him referred to the Court,
denied. Certiorari denied.

No. 02–7527 (02A413). Chappell v. Cockrell, Director,
Texas Department of Criminal Justice, Institutional Di-
vision. C. A. 5th Cir. Application for stay of execution of sen-
tence of death, presented to Justice Scalia, and by him referred
to the Court, denied. Certiorari denied. Reported below: 54
Fed. Appx. 591.

November 27, 2002

Miscellaneous Order

No. 02A436. Moore, Secretary, Florida Department of
Corrections v. King. Application to vacate stay of execution
of sentence of death entered by the United States Court of Ap-
peals for the Eleventh Circuit on November 26, 2002, presented
to Justice Kennedy, and by him referred to the Court, granted.
Justice Stevens, Justice Souter, Justice Ginsburg, and
Justice Breyer would deny the application to vacate the stay
of execution.

December 2, 2002

Certiorari Granted—Vacated and Remanded

No. 02–121. Klauser, Warden v. Gray. C. A. 9th Cir. Cer-
tiorari granted, judgment vacated, and case remanded for further
consideration in light of Early v. Packer, ante, p. 3. Reported
below: 282 F. 3d 633.

No. 02–5161. Torres-Soria v. United States. C. A. 5th Cir.
Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
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manded for further consideration in light of Alabama v. Shelton,
535 U. S. 654 (2002). Reported below: 35 Fed. Appx. 387.

Certiorari Dismissed

No. 02–6551. Eury v. Johnson et al. C. A. 4th Cir.; and
No. 02–6552. Eury v. Mohead et al. C. A. 4th Cir. Mo-

tions of petitioner for leave to proceed in forma pauperis denied,
and certiorari dismissed. See this Court’s Rule 39.8.

No. 02–6679. Marbly v. Mayor, City of Southfield, Michi-
gan, et al. C. A. 6th Cir. Motion of petitioner for leave to
proceed in forma pauperis denied, and certiorari dismissed. See
this Court’s Rule 39.8. As petitioner has repeatedly abused this
Court’s process, the Clerk is directed not to accept any further
petitions in noncriminal matters from petitioner unless the dock-
eting fee required by Rule 38(a) is paid and the petition is sub-
mitted in compliance with Rule 33.1. See Martin v. District of
Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam).
Justice Stevens dissents. See id., at 4, and cases cited therein.
Reported below: 38 Fed. Appx. 305.

No. 02–6905. Trobaugh v. United States. C. A. 10th Cir.
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court’s Rule 39.8. As
petitioner has repeatedly abused this Court’s process, the Clerk
is directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule
38(a) is paid and the petition is submitted in compliance with Rule
33.1. See Martin v. District of Columbia Court of Appeals, 506
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See
id., at 4, and cases cited therein. Reported below: 35 Fed.
Appx. 812.

Miscellaneous Orders

No. 02M40. Glair v. Butts et al.; and
No. 02M41. Davis, Superintendent, Indiana State Prison

v. Roche. Motions to direct the Clerk to file petitions for writs
of certiorari out of time denied.

No. 01–1289. State Farm Mutual Automobile Insurance
Co. v. Campbell et ux. Sup. Ct. Utah. [Certiorari granted,
535 U. S. 1111.] Motion of respondents to substitute special ad-
ministrator and personal representative, and to recaption granted.
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No. 02–355. Southern Building Code Congress Interna-
tional, Inc. v. Veeck, dba Regional Web. C. A. 5th Cir.; and

No. 02–458. Raymond B. Yates, M. D., P. C. Profit Sharing
Plan et al. v. Hendon, Trustee. C. A. 6th Cir. The Solicitor
General is invited to file briefs in these cases expressing the views
of the United States.

No. 02–5552. McCarrin v. United States. C. A. 3d Cir.
Motion of petitioner for leave to proceed in forma pauperis de-
nied. Petitioner is allowed until December 23, 2002, within which
to pay the docketing fee required by Rule 38(a) and to submit a
petition in compliance with Rule 33.1 of the Rules of this Court.

No. 02–6980. Stokes, aka Muhammed v. United States Pa-
role Commission. C. A. D. C. Cir. Motion of petitioner to
defer consideration of petition for writ of certiorari granted.

No. 02–7200. In re Hutton;
No. 02–7205. In re Gay; and
No. 02–7237. In re DeWitt. Petitions for writs of habeas

corpus denied.

No. 02–6709. In re Easterwood. Petition for writ of man-
damus denied.

No. 02–6611. In re Newsome. Petition for writ of manda-
mus and/or prohibition denied.

Certiorari Granted

No. 01–1757. Stogner v. California. Ct. App. Cal., 1st App.
Dist. Certiorari granted. Reported below: 93 Cal. App. 4th
1229, 114 Cal. Rptr. 2d 37.

No. 02–241. Grutter v. Bollinger et al. C. A. 6th Cir.
Certiorari granted. Reported below: 288 F. 3d 732.

No. 02–281. Inyo County, California, et al. v. Paiute-
Shoshone Indians of the Bishop Community of the Bishop
Colony et al. C. A. 9th Cir. Certiorari granted. Reported
below: 291 F. 3d 549.

No. 02–94. Overton, Director, Michigan Department of
Corrections, et al. v. Bazzetta et al. C. A. 6th Cir. Cer-
tiorari granted limited to the following questions: “1. Whether
prisoners have a right to noncontact visitation protected by the
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First and Fourteenth Amendments. 2. Whether the restrictions
on noncontact prison visitation imposed by the Michigan Depart-
ment of Corrections are reasonably related to legitimate penologi-
cal interests. 3. Whether the restrictions on noncontact prison
visitation imposed by the Michigan Department of Corrections
constitute cruel and unusual punishment in violation of the Eighth
Amendment.” Reported below: 286 F. 3d 311.

No. 02–102. Lawrence et al. v. Texas. Ct. App. Tex., 14th
Dist. Motion of Pro Family Law Center for leave to file a brief
as amicus curiae granted. Certiorari granted. Reported below:
41 S. W. 3d 349.

No. 02–516. Gratz et al. v. Bollinger et al. C. A. 6th
Cir. Certiorari before judgment granted limited to Question 1
presented by the petition.

Certiorari Denied

No. 01–1831. Dorel Juvenile Group, Inc. v. Kohus. C. A.
Fed. Cir. Certiorari denied. Reported below: 282 F. 3d 1355.

No. 01–1882. City of Long Beach, California v. Fairley.
C. A. 9th Cir. Certiorari denied. Reported below: 281 F. 3d 913.

No. 01–9994. Lyon v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.

No. 01–11031. Davis v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 02–126. Whitmore v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 35 Fed. Appx. 307.

No. 02–145. Cooper v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 31 Fed. Appx. 501.

No. 02–167. Lyn-Lea Travel Corp., dba First Class In-
ternational Travel Management v. American Airlines,
Inc., et al. C. A. 5th Cir. Certiorari denied. Reported below:
283 F. 3d 282.

No. 02–185. Rheams et al. v. Marler et al. C. A. 5th Cir.
Certiorari denied.

No. 02–228. Enright v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 46 Fed. Appx. 66.
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No. 02–240. Pedroni v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 103.

No. 02–266. Project Control Services, Inc. v. Westing-
house Savannah River Co. C. A. 4th Cir. Certiorari denied.
Reported below: 35 Fed. Appx. 359.

No. 02–272. Strawser et al. v. Atkins et al. C. A. 4th
Cir. Certiorari denied. Reported below: 290 F. 3d 720.

No. 02–277. Haveman, Director, Michigan Department of
Community Health v. Westside Mothers, a Michigan Wel-
fare Rights Organization, et al. C. A. 6th Cir. Certiorari
denied. Reported below: 289 F. 3d 852.

No. 02–283. Association of Civilian Technicians, Inc. v.
Federal Labor Relations Authority. C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 283 F. 3d 339.

No. 02–287. Hunt v. Lee, Warden. C. A. 4th Cir. Certio-
rari denied. Reported below: 291 F. 3d 284.

No. 02–296. Nunez v. Clarendon American Insurance Co.
C. A. 5th Cir. Certiorari denied. Reported below: 288 F. 3d 271.

No. 02–316. Wild et ux. v. Subscriptions Plus, Inc., et al.
C. A. 7th Cir. Certiorari denied. Reported below: 292 F. 3d 526.

No. 02–323. NDCHealth Corp. and Subsidiaries v. United
States. C. A. Fed. Cir. Certiorari denied. Reported below:
291 F. 3d 1381.

No. 02–358. Pataki, Governor of New York, et al. v. Con-
solidated Edison Company of New York, Inc., et al.; and

No. 02–475. Brodsky, New York State Assembly Member
v. Consolidated Edison Company of New York, Inc., et al.
C. A. 2d Cir. Certiorari denied. Reported below: 292 F. 3d 338.

No. 02–430. LLEH, Inc., dba Babe’s, et al. v. Wichita
County, Texas. C. A. 5th Cir. Certiorari denied. Reported
below: 289 F. 3d 358.

No. 02–443. Freeh et al. v. Trulock et al. C. A. 4th Cir.
Certiorari denied. Reported below: 275 F. 3d 391.

No. 02–446. Forest Oil Corp. v. Gulf Crews Inc. et al.
C. A. 5th Cir. Certiorari denied. Reported below: 281 F. 3d 487.
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No. 02–447. Heidbreder v. Carton et al. Sup. Ct. Minn.
Certiorari denied. Reported below: 645 N. W. 2d 355.

No. 02–450. GFI, Inc. v. Franklin Corp. et al. C. A. Fed.
Cir. Certiorari denied. Reported below: 265 F. 3d 1268.

No. 02 – 451 . Hernandez-Gomez v. Volkswagen of
America, Inc., et al. Ct. App. Ariz. Certiorari denied. Re-
ported below: 201 Ariz. 141, 32 P. 3d 424.

No. 02–452. Gold, Trustee v. Squadron, Ellenoff, Ple-
sent & Lehrer et al. App. Div., Sup. Ct. N. Y., 1st Jud. Dept.
Certiorari denied. Reported below: 288 App. Div. 2d 57, 732
N. Y. S. 2d 565.

No. 02–454. Holway et al. v. South Dakota. Sup. Ct. S. D.
Certiorari denied. Reported below: 644 N. W. 2d 624.

No. 02–464. Montana Department of Revenue v. Flat
Center Farms, Inc. Sup. Ct. Mont. Certiorari denied. Re-
ported below: 310 Mont. 206, 49 P. 3d 578.

No. 02–468. Citizen Power, Inc., et al. v. Federal En-
ergy Regulatory Commission. C. A. D. C. Cir. Certiorari
denied. Reported below: 38 Fed. Appx. 18.

No. 02–471. Ridley v. Georgia. Ct. App. Ga. Certiorari
denied. Reported below: 253 Ga. App. XXVII.

No. 02–477. Fulton County, Georgia v. Webster et al.
C. A. 11th Cir. Certiorari denied. Reported below: 283 F. 3d
1254.

No. 02–478. NPC Services, Inc., et al. v. MSOF Corp.
et al. C. A. 5th Cir. Certiorari denied. Reported below: 295
F. 3d 485.

No. 02–481. Bradley v. Monarch Construction, Inc.
C. A. 8th Cir. Certiorari denied. Reported below: 35 Fed.
Appx. 420.

No. 02–485. Cardiello et ux. v. The Money Store, Inc.,
et al. C. A. 2d Cir. Certiorari denied. Reported below: 29
Fed. Appx. 780.

No. 02–486. Rodriguez v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 275 Ga. 283, 565 S. E. 2d 458.
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No. 02–487. Gentiluomo v. Brunswick Bowling & Bil-
liards Corp. et al. C. A. Fed. Cir. Certiorari denied. Re-
ported below: 36 Fed. Appx. 433.

No. 02–488. Kalan v. City of St. Francis, Wisconsin.
C. A. 7th Cir. Certiorari denied.

No. 02–489. Jarrow Formulas, Inc. v. Nutrition Now, Inc.
C. A. 9th Cir. Certiorari denied. Reported below: 304 F. 3d 829.

No. 02–492. Nolen v. Nucentrix Broadband Networks,
Inc., aka Heartland Wireless Communications, Inc., et al.
C. A. 5th Cir. Certiorari denied. Reported below: 293 F. 3d 926.

No. 02–496. Yetiv et al. v. City of Houston, Texas. Ct.
App. Tex., 1st Dist. Certiorari denied.

No. 02–497. Leeming v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 02–499. Drew v. Texas. Ct. App. Tex., 14th Dist. Cer-
tiorari denied. Reported below: 76 S. W. 3d 436.

No. 02–501. Lamb-Bowman v. Delaware State University.
C. A. 3d Cir. Certiorari denied. Reported below: 39 Fed.
Appx. 748.

No. 02–507. Martin, Special Administrator of the Es-
tate of Martin, Deceased, et al. v. Shawano-Gresham
School District et al. C. A. 7th Cir. Certiorari denied. Re-
ported below: 295 F. 3d 701.

No. 02–509. Servais et al. v. Kraft Foods, Inc., et al.
Sup. Ct. Wis. Certiorari denied. Reported below: 252 Wis. 2d
145, 643 N. W. 2d 92.

No. 02–510. Fernandes v. Viacom, Inc., et al. Sup. Ct.
Del. Certiorari denied. Reported below: 802 A. 2d 285.

No. 02–511. Yoonessi v. New York. App. Div., Sup. Ct.
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 289
App. Div. 2d 998, 735 N. Y. S. 2d 900.

No. 02–512. United Hospital Center et al. v. Guida.
Sup. Ct. App. W. Va. Certiorari denied.
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No. 02–515. Doughboy Recreational Division of Hof-
finger, Inc., et al. v. Coyle. Ct. Civ. App. Okla. Certiorari
denied.

No. 02–523. Henderson et al. v. Stalder, Secretary, De-
partment of Public Safety and Corrections of Louisiana,
et al. C. A. 5th Cir. Certiorari denied. Reported below: 287
F. 3d 374.

No. 02–525. Shealy v. Shealy. C. A. 10th Cir. Certiorari
denied. Reported below: 295 F. 3d 1117.

No. 02–547. Ellen, Personal Representative of the Es-
tate of Franco, Deceased v. United States et al. C. A.
9th Cir. Certiorari denied. Reported below: 32 Fed. Appx. 270.

No. 02–573. Wright v. Woodford, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 32 Fed. Appx. 953.

No. 02–574. TDC Management Corp., Inc., et al. v. United
States. C. A. D. C. Cir. Certiorari denied. Reported below:
288 F. 3d 421.

No. 02–581. Pilenzo v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 31 Fed. Appx. 147.

No. 02–587. Brannam et ux. v. Huntington Mortgage Co.
C. A. 6th Cir. Certiorari denied. Reported below: 287 F. 3d 601.

No. 02–606. GE Medical Systems Information Technolo-
gies, Inc. v. Biomedical Systems Corp. C. A. 8th Cir. Certio-
rari denied. Reported below: 287 F. 3d 707.

No. 02–610. Thomas v. Doyle, Attorney General of Wis-
consin, et al. C. A. 7th Cir. Certiorari denied. Reported
below: 39 Fed. Appx. 373.

No. 02–611. Derman v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 298 F. 3d 34.

No. 02–612. McGuire v. Ensco Inc. et al. C. A. 5th Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 322.

No. 02–619. Gee, Director, Patuxent Institution, et al.
v. Rubin. C. A. 4th Cir. Certiorari denied. Reported below:
292 F. 3d 396.
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No. 02–623. Daniels v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 39 Fed. Appx. 834.

No. 02–627. Lopez Romero v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 38 Fed. Appx. 882.

No. 02–631. Hollis v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 57 M. J. 74.

No. 02–653. Lemons v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 302 F. 3d 769.

No. 02–659. Dillon v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 37 Fed. Appx. 498.

No. 02–663. Morgan v. United States. C. A. Armed
Forces. Certiorari denied. Reported below: 57 M. J. 119.

No. 02–666. Ptasynski et al. v. Shell Western E&P Inc.
et al. C. A. 5th Cir. Certiorari denied. Reported below: 32
Fed. Appx. 126.

No. 02–678. O’Hara v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 301 F. 3d 563.

No. 02–5015. Bradshaw v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 281 F. 3d 278.

No. 02–5060. Barbosa v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 271 F. 3d 438.

No. 02–5228. Newsome v. Equal Employment Opportu-
nity Commission et al. C. A. 5th Cir. Certiorari denied. Re-
ported below: 301 F. 3d 227.

No. 02–5363. Gattis v. Snyder, Warden. C. A. 3d Cir.
Certiorari denied. Reported below: 278 F. 3d 222.

No. 02–5665. Williams v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 02–5728. Smalley v. Thomas et al. C. A. 5th Cir.
Certiorari denied. Reported below: 273 F. 3d 1100.

No. 02–5766. Jones v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 289 F. 3d 1260.
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No. 02–5814. Hough v. Anderson. C. A. 7th Cir. Certio-
rari denied. Reported below: 272 F. 3d 878.

No. 02–5960. Syme v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 276 F. 3d 131.

No. 02–5976. McGowan v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 274 F. 3d 1251.

No. 02–6027. Pitsonbarger v. Schomig, Warden. Sup. Ct.
Ill. Certiorari denied. Reported below: 205 Ill. 2d 444, 793 N. E.
2d 609.

No. 02–6058. Lance v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 275 Ga. 11, 560 S. E. 2d 663.

No. 02–6064. Castro Perez v. Texas. Ct. Crim. App. Tex.
Certiorari denied.

No. 02–6097. Johnson v. McKune, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 288 F. 3d 1187.

No. 02–6111. Wilson v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 39 Fed. Appx. 495.

No. 02–6459. Silva v. Nevada. Sup. Ct. Nev. Certiorari
denied.

No. 02–6479. Hitter v. Weldon, Warden, et al. C. A. 4th
Cir. Certiorari denied. Reported below: 36 Fed. Appx. 76.

No. 02–6484. Heldreth v. Allstate Insurance Co. et al.
C. A. 4th Cir. Certiorari denied. Reported below: 29 Fed.
Appx. 159.

No. 02–6489. Anderson v. Kenney, Warden. Ct. App. Neb.
Certiorari denied.

No. 02–6496. Spear v. Jamrog, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–6498. Ortiz-Salgado v. Watkins, Warden, et al.
C. A. 10th Cir. Certiorari denied. Reported below: 42 Fed.
Appx. 246.

No. 02–6504. Mora v. Florida. Sup. Ct. Fla. Certiorari de-
nied. Reported below: 814 So. 2d 322.
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No. 02–6514. Shaivitz v. Shaivitz. Ct. Sp. App. Md. Cer-
tiorari denied.

No. 02–6521. Maxwell v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 73 S. W. 3d 278.

No. 02–6529. Burns v. City of Apple Valley, Minnesota,
et al. C. A. 8th Cir. Certiorari denied. Reported below: 30
Fed. Appx. 670.

No. 02–6532. Charron v. Glass et al. C. A. 8th Cir. Cer-
tiorari denied.

No. 02–6535. Davis v. Texas. Ct. App. Tex., 9th Dist. Cer-
tiorari denied.

No. 02–6537. Clark v. Alemeda, Director, Centinela
State Prison. C. A. 9th Cir. Certiorari denied.

No. 02–6539. Plousha v. H & H Shipping Co. et al. C. A.
9th Cir. Certiorari denied.

No. 02–6547. Dennis v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 817 So. 2d 741.

No. 02–6553. Denny v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 31 Fed. Appx. 199.

No. 02–6554. McCann v. City of Perkin, Illinois. App.
Ct. Ill., 3d Dist. Certiorari denied.

No. 02–6556. Aragon v. Tafoya, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 42 Fed. Appx. 255.

No. 02–6560. Karls v. Litscher, Secretary, Wisconsin
Department of Corrections, et al. Ct. App. Wis. Certio-
rari denied.

No. 02–6562. Hall v. Alameida, Director, California De-
partment of Corrections, et al. C. A. 9th Cir. Certiorari
denied. Reported below: 46 Fed. Appx. 879.

No. 02–6564. Howard v. Arkansas. Sup. Ct. Ark. Certio-
rari denied. Reported below: 348 Ark. 471, 79 S. W. 3d 273.
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No. 02–6567. Harvell v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 275 Ga. 129, 562 S. E. 2d 180.

No. 02–6568. Bowden v. Bahl. C. A. 8th Cir. Certiorari
denied.

No. 02–6572. Carmona v. Minnesota et al. C. A. 8th Cir.
Certiorari denied. Reported below: 23 Fed. Appx. 629.

No. 02–6573. Sales v. Missouri. Sup. Ct. Mo. Certiorari
denied.

No. 02–6574. Shambatuyev v. Yearwood, Warden. C. A.
9th Cir. Certiorari denied.

No. 02–6575. Rodriguez v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–6578. Scott v. Crist, Warden, et al. C. A. 8th Cir.
Certiorari denied.

No. 02–6582. Williamson v. Flour Bluff Independent
School District et al. C. A. 5th Cir. Certiorari denied.

No. 02–6583. Thomas v. Hooks, Warden. C. A. 11th Cir.
Certiorari denied.

No. 02–6585. VanDerBerg v. Moore, Secretary, Florida
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 02–6586. Van Cleave v. New York. App. Div., Sup. Ct.
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 286
App. Div. 2d 941, 730 N. Y. S. 2d 758.

No. 02–6590. Dume v. Colorado. Ct. App. Colo. Certio-
rari denied.

No. 02–6592. Moore v. Vandel et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 106.

No. 02–6594. Scarbrough v. Johnson, Superintendent,
State Correctional Institution at Pittsburgh. C. A. 3d
Cir. Certiorari denied. Reported below: 300 F. 3d 302.
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No. 02–6595. Ruiz Rivera v. Trevi Caribe, Inc. Sup. Ct.
P. R. Certiorari denied.

No. 02–6596. Dantzler v. Vaughn, Superintendent, State
Correctional Institution at Graterford, et al. C. A. 3d
Cir. Certiorari denied.

No. 02–6597. Clarke v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 44 Fed.
Appx. 652.

No. 02–6601. Leonard v. Cornyn, Attorney General of
Texas, et al. Ct. App. Tex., 3d Dist. Certiorari denied.

No. 02–6604. Gordon v. Sheth et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 35 Fed. Appx. 59.

No. 02–6608. Dela Cruz v. Kauai County, Hawaii, et al.
C. A. 9th Cir. Certiorari denied. Reported below: 279 F. 3d
1064.

No. 02–6612. Davis v. Moore, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. Re-
ported below: 37 Fed. Appx. 500.

No. 02–6615. Bryant v. City of Bessemer, Alabama, et al.
C. A. 11th Cir. Certiorari denied. Reported below: 48 Fed.
Appx. 328.

No. 02–6618. Anderson v. General Motors Corp. Sup. Ct.
Del. Certiorari denied. Reported below: 796 A. 2d 654.

No. 02–6619. O’Connor v. Northshore International In-
surance Services, Inc., et al. C. A. 1st Cir. Certiorari
denied.

No. 02–6627. Pointer v. St. Louis County Special School
District. C. A. 8th Cir. Certiorari denied. Reported below:
39 Fed. Appx. 479.

No. 02–6634. Stringer v. American Bankers Insurance
Company of Florida et al. Ct. App. Miss. Certiorari denied.
Reported below: 822 So. 2d 1011.

No. 02–6640. Herbert v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari
denied. Reported below: 35 Fed. Appx. 857.
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No. 02–6643. Florez v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 41 Fed. Appx. 293.

No. 02–6645. Gilbert v. Mississippi. Sup. Ct. Miss. Certio-
rari denied.

No. 02–6647. Gabba v. Superior Court of California, San
Bernardino County. Ct. App. Cal., 4th App. Dist. Certio-
rari denied.

No. 02–6648. Petersen v. Everett et al. Ct. App. Mich.
Certiorari denied.

No. 02–6651. Balsam v. Washington. Ct. App. Wash. Cer-
tiorari denied. Reported below: 108 Wash. App. 1036.

No. 02–6653. Johnson v. Rowley, Superintendent, North-
east Correctional Center. C. A. 8th Cir. Certiorari denied.
Reported below: 35 Fed. Appx. 420.

No. 02–6654. Gonzalez v. Workers’ Compensation Ap-
peals Board et al. Sup. Ct. Cal. Certiorari denied.

No. 02–6655. Foster v. Epps, Commissioner, Mississippi
Department of Corrections. C. A. 5th Cir. Certiorari de-
nied. Reported below: 293 F. 3d 766.

No. 02–6656. Hopkins v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–6657. Gaiter v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 821 So. 2d 295.

No. 02–6659. Gay v. Sobina, Superintendent, State Cor-
rectional Institution at Somerset, et al. C. A. 3d Cir.
Certiorari denied.

No. 02–6661. Gaston v. Snyder, Director, Illinois De-
partment of Corrections, et al. C. A. 7th Cir. Certiorari
denied. Reported below: 41 Fed. Appx. 892.

No. 02–6664. Goodman v. Lewis, Warden. C. A. 11th Cir.
Certiorari denied.

No. 02–6665. Hobson v. McDaniel, Warden. Sup. Ct. Nev.
Certiorari denied.
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No. 02–6673. Schrickel v. Larsen, Warden. Sup. Ct. Va.
Certiorari denied.

No. 02–6674. Vasquez v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 797 A. 2d 1027.

No. 02–6675. Terry v. Kyler, Superintendent, State Cor-
rectional Institution at Huntingdon. C. A. 3d Cir. Cer-
tiorari denied.

No. 02–6676. Zellis v. Salyer et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 21 Fed. Appx. 767.

No. 02–6677. Cartwright et al. v. Rubenstein, Commis-
sioner, West Virginia Division of Corrections. Sup. Ct.
App. W. Va. Certiorari denied.

No. 02–6684. Martin v. White, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–6685. Prather v. Georgia Board of Pardons and
Paroles. C. A. 11th Cir. Certiorari denied. Reported below:
37 Fed. Appx. 978.

No. 02–6687. Abdul Malik v. Hill. C. A. 11th Cir. Certio-
rari denied.

No. 02–6688. Patterson v. American Kennel Club, aka
American Kennel Club, Inc. C. A. 4th Cir. Certiorari de-
nied. Reported below: 30 Fed. Appx. 172.

No. 02–6691. Butler v. Florida. Dist. Ct. App. Fla., 2d
Dist. Certiorari denied. Reported below: 801 So. 2d 992.

No. 02–6696. Arreola v. Garcia, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 43 Fed. Appx. 130.

No. 02–6697. Clark v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 821 So. 2d 293.

No. 02–6699. Masada v. Richstad et al. C. A. 4th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 104.

No. 02–6700. Lewis v. Marshall County Correctional
Facility et al. C. A. 5th Cir. Certiorari denied. Reported
below: 48 Fed. Appx. 106.
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No. 02–6702. Guess v. Ohio. C. A. 6th Cir. Certiorari
denied.

No. 02–6703. Keeby v. Cohn, Commissioner, Indiana De-
partment of Correction, et al. C. A. 7th Cir. Certiorari
denied. Reported below: 40 Fed. Appx. 290.

No. 02–6706. Heathman v. Kenney, Warden. Sup. Ct. Neb.
Certiorari denied.

No. 02–6707. Fierros v. Larson, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 02–6711. Dixon v. Francis et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 33 Fed. Appx. 140.

No. 02–6712. Canseco v. California. Ct. App. Cal., 5th
App. Dist. Certiorari denied.

No. 02–6713. Colonel v. Moore, Secretary, Florida De-
partment of Corrections. Sup. Ct. Fla. Certiorari denied.
Reported below: 821 So. 2d 293.

No. 02–6715. Burnett v. Sabourin et al. Ct. App. Mich.
Certiorari denied.

No. 02–6716. Francis v. Connecticut. App. Ct. Conn.
Certiorari denied. Reported below: 69 Conn. App. 378, 793
A. 2d 1224.

No. 02–6717. Ziegler v. Overton, Director, Michigan De-
partment of Corrections, et al. C. A. 6th Cir. Certiorari
denied. Reported below: 32 Fed. Appx. 697.

No. 02–6720. Ricks v. Nickels et al. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 295 F. 3d 1124.

No. 02–6722. Tate v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 02–6726. Arias v. Ramirez-Palmer, Warden. C. A. 9th
Cir. Certiorari denied.

No. 02–6727. Rashed v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 785 A. 2d 1033.
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No. 02–6733. Harrell v. Fleming, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 285 F. 3d 1292.

No. 02–6737. Isom v. McAndrews et al. C. A. 11th Cir.
Certiorari denied.

No. 02–6739. Brown v. Shannon, Superintendent, State
Correctional Institution at Mahanoy, et al. C. A. 3d Cir.
Certiorari denied.

No. 02–6741. Lamar v. Ohio. Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 95 Ohio St. 3d 181, 767 N. E. 2d 166.

No. 02–6744. Oliver v. Braxton, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 613.

No. 02–6758. Hodges v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 02–6768. England v. California. Ct. App. Cal., 6th
App. Dist. Certiorari denied.

No. 02–6811. Perez v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 02–6812. Lee v. Baca, Sheriff. C. A. 9th Cir. Certio-
rari denied.

No. 02–6813. Williams v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 46 Fed.
Appx. 227.

No. 02–6820. Davis v. Pee Dee Community Action Agency,
Inc. C. A. 4th Cir. Certiorari denied. Reported below: 40
Fed. Appx. 776.

No. 02–6827. Love v. Fuller. Ct. Sp. App. Md. Certiorari
denied. Reported below: 142 Md. App. 718.

No. 02–6830. Hazlewood v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 347.

No. 02–6833. Fowler v. Hutchings et al. C. A. 4th Cir.
Certiorari denied. Reported below: 18 Fed. Appx. 182.
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No. 02–6836. Grant v. Duncan, Superintendent, Great
Meadow Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 02–6845. McGee v. Georgia. Ct. App. Ga. Certiorari
denied. Reported below: 255 Ga. App. 708, 566 S. E. 2d 431.

No. 02–6847. Lovern v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 293 F. 3d 695.

No. 02–6848. Evans v. White, Secretary of the Army.
C. A. 4th Cir. Certiorari denied. Reported below: 43 Fed.
Appx. 657.

No. 02–6855. Greer v. Arizona. Ct. App. Ariz. Certiorari
denied.

No. 02–6871. Buckley v. Arkansas. Sup. Ct. Ark. Certio-
rari denied. Reported below: 349 Ark. 53, 76 S. W. 3d 825.

No. 02–6882. Stewart v. Gammon, Superintendent, Mo-
berly Correctional Center. C. A. 8th Cir. Certiorari
denied.

No. 02–6897. Martinez-Zambrano v. United States. C. A.
4th Cir. Certiorari denied. Reported below: 36 Fed. Appx. 120.

No. 02–6904. McGrew v. Kansas. Sup. Ct. Kan. Certiorari
denied. Reported below: 274 Kan. –––, 51 P. 3d 468.

No. 02–6907. Akins v. United States et al. C. A. 8th Cir.
Certiorari denied.

No. 02–6908. Papen v. Kansas. Sup. Ct. Kan. Certiorari
denied. Reported below: 274 Kan. 149, 50 P. 3d 37.

No. 02–6921. Robbins v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 326.

No. 02–6922. Simms v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 285 F. 3d 1098.

No. 02–6928. Taylor v. Angelone, Director, Virginia De-
partment of Corrections. Sup. Ct. Va. Certiorari denied.

No. 02–6941. Berrocal v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 643.
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No. 02–6942. Davidson v. United States. C. A. 2d Cir.
Certiorari denied.

No. 02–6949. Wilkerson v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 39 Fed. Appx. 785.

No. 02–6954. Fuselier v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 02–6956. Gutierrez v. Dove, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 38 Fed. Appx. 931.

No. 02–6959. Harrison v. United States District Court
for the Southern District of California. C. A. 9th Cir.
Certiorari denied.

No. 02–6962. Butler v. United States. C. A. 9th Cir.
Certiorari denied.

No. 02–6970. Martinez-Garcia v. United States. C. A. 9th
Cir. Certiorari denied.

No. 02–6972. Sadler v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 34 Fed. Appx. 102.

No. 02–6975. Salgedo Roman v. Peterson, Warden. C. A.
10th Cir. Certiorari denied. Reported below: 33 Fed. Appx. 474.

No. 02–6977. Davis v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 37 Fed. Appx. 607.

No. 02–6979. Brown v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 40 Fed. Appx. 697.

No. 02–6981. Tapia Bravo v. California. Ct. App. Cal., 1st
App. Dist. Certiorari denied.

No. 02–6982. Lizalde v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 38 Fed. Appx. 657.

No. 02–6986. Anderson v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 02–6992. Sifford v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 834.
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No. 02–6994. Secore v. Conway, Acting Superintendent,
Attica Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 02–6995. Spencer v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–6996. Singleton v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 929.

No. 02–6998. Staton v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 41 Fed. Appx. 644.

No. 02–7004. Bilzerian v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–7008. Leslie v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–7011. Asters v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 268 F. 3d 1066.

No. 02–7012. McKinney v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 620.

No. 02–7013. Mendez et al. v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 299 F. 3d 420.

No. 02–7014. Montoya-Ortiz v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 36 Fed. Appx. 303.

No. 02–7016. Villalona v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 226.

No. 02–7018. Vernon v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 36 Fed. Appx. 86.

No. 02–7019. Dever v. Mack, Warden. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 40 Fed. Appx. 980.

No. 02–7020. Greer v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 46 Fed. Appx. 225.

No. 02–7021. Gutierrez-Elenes v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 35 Fed. Appx. 697.
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No. 02–7023. Faucher, aka Fancher v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 48 Fed.
Appx. 105.

No. 02–7024. General v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 859.

No. 02–7025. Harden v. United States; and
No. 02–7122. Harden v. United States. C. A. 6th Cir.

Certiorari denied. Reported below: 298 F. 3d 523.

No. 02–7027. Kithcart v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 872.

No. 02–7030. Rutherford et al. v. United States. C. A.
4th Cir. Certiorari denied. Reported below: 43 Fed. Appx. 534.

No. 02–7033. Vaughn v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 319.

No. 02–7034. Rosales-Rodriguez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 289 F. 3d 1106.

No. 02–7036. Parks v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 285 F. 3d 1133.

No. 02–7037. Becker v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 957.

No. 02–7040. Gresham v. Chandler, Warden, et al. C. A.
5th Cir. Certiorari denied. Reported below: 48 Fed. Appx. 105.

No. 02–7042. Hamilton v. Mack, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 211.

No. 02–7044. Jackson, aka Lnu v. United States. C. A. 3d
Cir. Certiorari denied. Reported below: 39 Fed. Appx. 720.

No. 02–7047. Gardner, aka Archer v. United States.
C. A. 4th Cir. Certiorari denied. Reported below: 43 Fed.
Appx. 586.

No. 02–7051. Carter v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 418.

No. 02–7052. Woodfin v. Angelone, Director, Virginia
Department of Corrections. C. A. 4th Cir. Certiorari de-
nied. Reported below: 35 Fed. Appx. 374.
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No. 02–7058. Skamfer v. Smith, Warden. C. A. 7th Cir.
Certiorari denied.

No. 02–7059. Robinson v. United States. C. A. 8th Cir.
Certiorari denied.

No. 02–7060. Diaz-Pabon v. United States. C. A. 1st Cir.
Certiorari denied.

No. 02–7071. Chapman v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–7074. Huss v. United States Postal Service et al.
C. A. 9th Cir. Certiorari denied. Reported below: 43 Fed.
Appx. 124.

No. 02–7077. Esenowo v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 846.

No. 02–7078. Faircloth v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 620.

No. 02–7084. Rogers v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 619.

No. 02–7085. Tucker v. United States. C. A. 1st Cir. Cer-
tiorari denied.

No. 02–7086. Lawson v. United States. Ct. App. D. C.
Certiorari denied.

No. 02–7088. Rucker v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 38 Fed. Appx. 928.

No. 02–7090. Holmes v. United States. C. A. 6th Cir.
Certiorari denied.

No. 02–7091. Camacho-Lopez v. United States. C. A. 8th
Cir. Certiorari denied.

No. 02–7093. Delgado v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 288 F. 3d 49.

No. 02–7098. Peppers v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 302 F. 3d 120.

No. 02–7102. Boyd v. United States. C. A. 11th Cir. Cer-
tiorari denied.
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No. 02–7103. Jackson v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 794 A. 2d 55.

No. 02–7104. Rodriguez v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 38 Fed. Appx. 805.

No. 02–7106. Zamora-Correa v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 41 Fed. Appx. 938.

No. 02–7107. Hammond v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 43 Fed. Appx. 545.

No. 02–7108. Gordon v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 290 F. 3d 539.

No. 02–7109. Gutierrez-Montemayor v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 46 Fed.
Appx. 226.

No. 02–7113. Miranda-Sanchez, aka Leal v. United
States. C. A. 4th Cir. Certiorari denied. Reported below: 40
Fed. Appx. 848.

No. 02–7114. Evans v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 15 Fed. Appx. 330.

No. 02–7116. Celian v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 992.

No. 02–7119. Thomas v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 498.

No. 02–7120. Price v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 41 Fed. Appx. 678.

No. 02–7123. Gaona-Sepulveda v. United States; and
No. 02–7149. Mendez-Zamora v. United States. C. A. 10th

Cir. Certiorari denied. Reported below: 296 F. 3d 1013.

No. 02–7125. Riser v. Pollitt, Judge, Municipal Court,
Franklin County, Ohio, et al. C. A. 6th Cir. Certiorari de-
nied. Reported below: 43 Fed. Appx. 912.

No. 02–7126. McLean v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 721.



537ORD Unit: $PT1 [05-04-04 10:07:30] PGT: ORD1BV (Bound Volume)

1064 OCTOBER TERM, 2002

December 2, 2002 537 U. S.

No. 02–7132. Clayton v. United States. C. A. 8th Cir.
Certiorari denied.

No. 02–7133. Adams v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 37 Fed. Appx. 712.

No. 02–7137. Dipietro v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 957.

No. 02–7138. Hunter v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 291 F. 3d 1302.

No. 02–7139. Hartz v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 46 Fed. Appx. 958.

No. 02–7143. Atwell v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 618.

No. 02–7145. McClain v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 32 Fed. Appx. 426.

No. 02–7146. Scott v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 41 Fed. Appx. 372.

No. 02–7148. Emberton v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 47 Fed. Appx. 292.

No. 02–7152. Ortloff v. Department of Justice et al.
C. A. D. C. Cir. Certiorari denied.

No. 02–7156. Beck v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 44 Fed. Appx. 652.

No. 02–7158. Oakley v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–7160. Fields v. Purdy, Warden. C. A. 5th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 225.

No. 02–7161. Keys, aka Benitez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 46 Fed. Appx. 731.

No. 02–7162. Lucero v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 43 Fed. Appx. 299.

No. 02–7163. Jordon v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 298 F. 3d 523.
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No. 02–7165. Williams v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 299 F. 3d 250.

No. 02–7166. Vasquez v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 560.

No. 02–7167. Alcala-Navarro v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 43 Fed. Appx. 127.

No. 02–7173. McRae et al. v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 300 F. 3d 415.

No. 02–7176. Bailey, aka Anderson v. United States.
C. A. 4th Cir. Certiorari denied. Reported below: 31 Fed.
Appx. 259.

No. 02–7179. Ingram v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 327.

No. 02–7181. Dale v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 02–7185. Rodriguez-Alvarez v. United States. C. A.
4th Cir. Certiorari denied. Reported below: 42 Fed. Appx. 627.

No. 02–7186. Woods v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 35 Fed. Appx. 368.

No. 02–7191. Nunez-Hernandez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 40 Fed. Appx. 492.

No. 02–7192. Wheat v. Ohio et al. C. A. 6th Cir. Certio-
rari denied. Reported below: 23 Fed. Appx. 441.

No. 02–7199. Foster v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 38 Fed. Appx. 992.

No. 02–7202. Gustave v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–7219. Lewis v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 275 F. 3d 55.

No. 02–7221. Cochran v. Public Utilities Commission of
Ohio. Sup. Ct. Ohio. Certiorari denied. Reported below: 96
Ohio St. 3d 1448, 771 N. E. 2d 261.
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No. 02–7223. Cummings v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 618.

No. 02–7224. Chambers v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 41 Fed. Appx. 525.

No. 02–7225. Walsh v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 299 F. 3d 729.

No. 02–7228. Rodriguez v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 43 Fed. Appx. 114.

No. 02–7232. Price v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 36 Fed. Appx. 156.

No. 02–7235. Dabney v. United States. C. A. 7th Cir.
Certiorari denied.

No. 02–64. United States v. McGowan. C. A. 9th Cir. Mo-
tion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 274 F. 3d 1251.

No. 02–112. United States v. Pineda-Torres. C. A. 9th
Cir. Motion of respondent for leave to proceed in forma pau-
peris granted. Certiorari denied. Reported below: 287 F.
3d 860.

No. 02–274. White, Independent Counsel v. United
States et al. C. A. 5th Cir. Motion of National Association of
Criminal Defense Lawyers for leave to file a brief as amicus
curiae granted. Certiorari denied. Reported below: 285 F.
3d 378.

No. 02–289. Johnson et al. v. I/O Concepts, Inc. C. A.
Fed. Cir. Motions of Defenders of Property Rights et al. and
Printer Works, Inc., for leave to file briefs as amici curiae
granted. Certiorari denied. Reported below: 30 Fed. Appx. 982.

No. 02–297. Doyle v. Hydro Nuclear Services et al.
C. A. 3d Cir. Motion of Linda Tripp et al. for leave to file a brief
as amici curiae granted. Certiorari denied. Reported below:
285 F. 3d 243.

No. 02–482. Deseret Book Co. et al. v. Jacobsen. C. A.
10th Cir. Motion of Authors Guild, Inc., et al. for leave to file a
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brief as amici curiae granted. Certiorari denied. Reported
below: 287 F. 3d 936.

No. 02–493. Carranza-Hernandez v. Altus Finance Corp.
et al.; and Carranza-Hernandez et al. v. Artemis S. A.
et al. C. A. 9th Cir. Certiorari denied. Justice Breyer took
no part in the consideration or decision of this petition. Reported
below: 33 Fed. Appx. 364 (first judgment); 34 Fed. Appx. 593
(second judgment).

No. 02–517. AIG Life Insurance Co. v. Padfield. C. A.
9th Cir. Certiorari denied. Justice Breyer took no part in
the consideration or decision of this petition. Reported below:
290 F. 3d 1121.

No. 02–570. Walston v. Lockhart et al. Ct. App. Tex.,
10th Dist. Motion of Public Citizen for leave to file a brief as
amicus curiae granted. Certiorari denied. Reported below: 62
S. W. 3d 257.

No. 02–571. Patterson et al. v. Bollinger et al. C. A.
6th Cir. Certiorari before judgment denied.

No. 02–7529 (02A429). King v. Moore, Secretary, Florida
Department of Corrections. Sup. Ct. Fla. Application for
stay of execution of sentence of death, presented to Justice Ken-
nedy, and by him referred to the Court, denied. Certiorari de-
nied. Reported below: 831 So. 2d 143.

Rehearing Denied

No. 01–1678. Rayburn v. Securities and Exchange Com-
mission, ante, p. 816;

No. 01–1688. Friday et ux. v. Whittle and Roper Real
Estate Firm et al., ante, p. 816;

No. 01–1690. Hill v. American Medical Assn. et al., ante,
p. 816;

No. 01–1745. Goodin v. City of Jacksonville et al., ante,
p. 819;

No. 01–1770. Hemphill v. McNeil-PPC, Inc., ante, p. 820;
No. 01–1794. Melendrez v. Seib et al., ante, p. 821;
No. 01–1827. Face, Virginia Commissioner of Financial

Institutions, et al. v. National Home Equity Mortgage
Assn., ante, p. 802;
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No. 01–9400. Gonzalez et ux. v. United States Court of
Appeals for the Ninth Circuit; Gonzalez et ux. v. Riddle
et al.; and Gonzalez et ux. v. Eldorado Bank et al., 535
U. S. 1121;

No. 01–9880. Rasten v. Bournewood Hospital et al., ante,
p. 829;

No. 01–9996. James v. United States District Court for
the Middle District of Florida, ante, p. 831;

No. 01–10077. Winke v. Winke, ante, p. 834;
No. 01–10083. Bator v. Hallock Electric et al., ante,

p. 834;
No. 01–10138. Whigham v. District of Columbia Metro-

politan Police Department et al., ante, p. 835;
No. 01–10282. Lucas v. Georgia, ante, p. 840;
No. 01–10286. Payne v. West Virginia Public Service

Commission et al., ante, p. 840;
No. 01–10290. Hayes v. United States, ante, p. 840;
No. 01–10301. Compton v. Oregon, ante, p. 841;
No. 01–10437. Grimes v. Angelone, Director, Virginia De-

partment of Corrections, et al., ante, p. 844;
No. 01–10472. Rasten v. Goldberg et al., ante, p. 829;
No. 01–10526. Thomas v. McLemore, Warden, ante, p. 847;
No. 01–10783. Guy v. Barnhart, Commissioner of Social

Security, ante, p. 863;
No. 01–10803. Armstrong v. Commodity Futures Trading

Commission et al., ante, p. 864;
No. 01–10804. Thibeaux v. Kleman, ante, p. 864;
No. 01–10906. McPherson v. Georgia, ante, p. 870;
No. 01–10919. Thompson v. Michigan Department of Cor-

rections et al., ante, p. 871;
No. 01–10968. Rasten v. Town of Brookline, Massachu-

setts, et al., ante, p. 874;
No. 02–4. Bruetman v. Herbstein, ante, p. 878;
No. 02–68. Giuliani v. United States et al., ante, p. 882;
No. 02–101. John Street Leasehold, LLC v. Federal De-

posit Insurance Corporation et al., ante, p. 883;
No. 02–104. In re Perry, ante, p. 811;
No. 02–224. Knox v. Potter, Postmaster General, ante,

p. 887;
No. 02–344. Warmbrun v. Samson, Attorney General of

New Jersey, ante, p. 950;
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No. 02–5017. Busby v. Internal Revenue Service, ante,
p. 890;

No. 02–5082. Young v. Hughs et al., ante, p. 893;
No. 02–5102. Borth v. Walker et al., ante, p. 894;
No. 02–5131. Gonzalez et vir v. State Bar of California

et al., ante, p. 896;
No. 02–5152. Langworthy v. Goicochea, ante, p. 898;
No. 02–5238. Potts v. DeWeese et al., ante, p. 903;
No. 02–5322. Conner v. Head, Warden, ante, p. 908;
No. 02–5377. Rasten v. Gelbond, ante, p. 911;
No. 02–5396. Whitaker v. Virginia et al., ante, p. 913;
No. 02–5412. In re Wojnicz, ante, p. 811;
No. 02–5439. Buford v. Employees of Solano State

Prison et al., ante, p. 915;
No. 02–5500. Kenley v. Roper, Superintendent, Potosi

Correctional Center, ante, p. 919;
No. 02–5562. James v. United States, ante, p. 923;
No. 02–5581. Shore v. Federal Express Corp., ante, p. 924;
No. 02–5641. Glebocki v. City of Chicago, Illinois, et al.,

ante, p. 952;
No. 02–5646. Wright v. Kemna, Superintendent, Cross-

roads Correctional Center, ante, p. 953;
No. 02–5658. Murdock v. Michigan Department of Treas-

ury, ante, p. 927;
No. 02–5719. In re Fink, ante, p. 946;
No. 02–5760. Burns v. Florida et al., ante, p. 955;
No. 02–5783. Jarrett v. Ashcroft, Attorney General, et

al., ante, p. 931;
No. 02–6094. Dougherty v. United States, ante, p. 940;
No. 02–6124. Conteh v. Kandarian, ante, p. 961; and
No. 02–6157. Beaton-Paez v. United States, ante, p. 962.

Petitions for rehearing denied.

December 3, 2002
Certiorari Denied

No. 02–7659. King v. Moore, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. Re-
ported below: 312 F. 3d 1365.
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December 6, 2002

Dismissal Under Rule 46

No. 02–7134. Hinnant v. Jones et al. C. A. D. C. Cir. Cer-
tiorari dismissed under this Court’s Rule 46.

Certiorari Denied

No. 02–7530 (02A430). Bottoson v. Moore, Secretary,
Florida Department of Corrections. Sup. Ct. Fla. Appli-
cation for stay of execution of sentence of death, presented to
Justice Kennedy, and by him referred to the Court, denied.
Certiorari denied. Reported below: 833 So. 2d 693.

December 9, 2002

Miscellaneous Orders

No. 02M13. Pignatiello v. United States. Renewed mo-
tion for leave to file petition for writ of certiorari under seal with
redacted copies for the public record granted.

No. 02–5795. Rasten v. Norfolk County, Massachusetts.
C. A. 1st Cir. Motion of petitioner for reconsideration of order
denying leave to proceed in forma pauperis [ante, p. 945] denied.

No. 02–5307. In re Patterson-Beggs;
No. 02–6207. In re Patterson-Beggs;
No. 02–7342. In re Boitnott;
No. 02–7391. In re Miles;
No. 02–7403. In re Perkins;
No. 02–7420. In re Myers; and
No. 02–7436. In re Germaine. Petitions for writs of habeas

corpus denied.

No. 02–7840 (02A477). In re Bottoson. Application for stay
of execution of sentence of death, presented to Justice Kennedy,
and by him referred to the Court, denied. Petition for writ of
habeas corpus denied.

No. 02–6747. In re Topps; and
No. 02–6803. In re Turner. Petitions for writs of manda-

mus denied.
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Certiorari Denied

No. 01–1179. Bank of America, N. A., Individually, and
as Successor to Security Pacific National Bank v. Abra-
ham et al.; and

No. 01–1187. Norcal Waste Systems, Inc., et al. v. Abra-
ham et al. C. A. 9th Cir. Certiorari denied. Reported below:
265 F. 3d 811.

No. 01–1623. In re Wischkaemper et al. C. A. 5th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 832.

No. 02–77. Barron v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 02–155. Gallegos v. Principi, Secretary of Veterans
Affairs. C. A. Fed. Cir. Certiorari denied. Reported below:
283 F. 3d 1309.

No. 02–194. Fleming v. United States. C. A. Fed. Cir.
Certiorari denied. Reported below: 30 Fed. Appx. 946.

No. 02–269. Perez v. Miami-Dade County, Florida. C. A.
11th Cir. Certiorari denied. Reported below: 275 F. 3d 53.

No. 02–300. Eppendorf-Netheler-Hinz GmbH v. Ritter
GmbH et al. C. A. 5th Cir. Certiorari denied. Reported
below: 289 F. 3d 351.

No. 02–338. United Federal Leasing, Inc. v. United
States. C. A. 4th Cir. Certiorari denied. Reported below: 33
Fed. Appx. 672.

No. 02–374. Oberhauser v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 284 F. 3d 827.

No. 02–442. United States v. Scialabba et al. C. A. 7th
Cir. Certiorari denied. Reported below: 282 F. 3d 475.

No. 02–519. Sloan v. Christy et al. C. A. 3d Cir. Certio-
rari denied. Reported below: 43 Fed. Appx. 523.

No. 02–521. Schuehle v. Norton, Secretary of the Inte-
rior, et al. C. A. 5th Cir. Certiorari denied. Reported below:
289 F. 3d 832.
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No. 02–522. Giesberg v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 288 F. 3d 268.

No. 02–526. Onink et ux. v. Cardelucci. C. A. 9th Cir.
Certiorari denied. Reported below: 285 F. 3d 1231.

No. 02–546. Erwin v. Federal Metals Credit Union.
C. A. 9th Cir. Certiorari denied. Reported below: 35 Fed.
Appx. 555.

No. 02–548. Czarina, LLC v. Kemper de Mexico, Campania
de Seguros, S. A. C. A. 9th Cir. Certiorari denied. Reported
below: 35 Fed. Appx. 598.

No. 02–550. Sterritt et al. v. Continental Investment
Corp. et al. C. A. 5th Cir. Certiorari denied. Reported
below: 44 Fed. Appx. 652.

No. 02–551. Primm v. Country Cos. Ct. App. Wash. Cer-
tiorari denied. Reported below: 108 Wash. App. 1054.

No. 02–552. Town of Ferriday, Louisiana v. Martello
et al. Ct. App. La., 3d Cir. Certiorari denied. Reported
below: 813 So. 2d 467.

No. 02–556. Patel v. City of Gilroy, California. Ct. App.
Cal., 6th App. Dist. Certiorari denied. Reported below: 97 Cal.
App. 4th 483, 118 Cal. Rptr. 2d 354.

No. 02–559. Cutrona et al. v. Estate of Sorrells, By
and Through Its Independent Executrix, Thostenson,
et al. C. A. 5th Cir. Certiorari denied. Reported below: 45
Fed. Appx. 325.

No. 02–602. Haynes v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 298 F. 3d 375.

No. 02–646. Minniecheske et al. v. Shawano County, Wis-
consin. Ct. App. Wis. Certiorari denied.

No. 02–647. Banks v. Jefferson-Smurfit. C. A. 4th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 610.

No. 02–704. Delgado-Garibay v. United States. C. A. 9th
Cir. Certiorari denied.
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No. 02–716. Hively v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 02–5888. Bunch v. White, Secretary of the Army.
C. A. 4th Cir. Certiorari denied. Reported below: 15 Fed.
Appx. 43.

No. 02–5920. Lawley v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 27 Cal. 4th 102, 38 P. 3d 461.

No. 02–6234. King v. Smith, Superintendent, Eastern
Correctional Institution. C. A. 4th Cir. Certiorari denied.
Reported below: 31 Fed. Appx. 282.

No. 02–6453. Harris v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 293 F. 3d 970.

No. 02–6508. Turner v. Shannon, Superintendent, State
Correctional Institution at Mahanoy, et al. C. A. 3d Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 649.

No. 02–6728. Szerlip v. Ohio. Ct. App. Ohio, Knox County.
Certiorari denied.

No. 02–6729. Reyes Gonzales v. Cockrell, Director,
Texas Department of Criminal Justice, Institutional Di-
vision. C. A. 5th Cir. Certiorari denied.

No. 02–6730. Fletcher v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–6731. Hull v. Jones, Warden. C. A. 6th Cir. Cer-
tiorari denied.

No. 02–6732. Herrington v. Florida. Dist. Ct. App. Fla.,
4th Dist. Certiorari denied. Reported below: 814 So. 2d 1057.

No. 02–6734. Gray v. Maryland Parole Commission et al.
C. A. 4th Cir. Certiorari denied. Reported below: 43 Fed.
Appx. 561.

No. 02–6736. Highers v. Tyszkiewicz, Warden. C. A. 6th
Cir. Certiorari denied.

No. 02–6740. Johnson v. Freeburn et al. C. A. 6th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 802.
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No. 02–6752. Cipriano v. Birkett, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 680.

No. 02–6761. Brown v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–6762. Altvater v. Supreme Court of New York
et al. C. A. 3d Cir. Certiorari denied. Reported below: 43
Fed. Appx. 521.

No. 02–6763. Lory v. Stender, Warden, et al. C. A. 8th
Cir. Certiorari denied.

No. 02–6765. Day v. Spratley et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 21 Fed. Appx. 183.

No. 02–6766. Sapeu v. Gaither, Warden. C. A. 11th Cir.
Certiorari denied.

No. 02–6775. Merriweather v. Hofbauer, Warden, et al.
C. A. 6th Cir. Certiorari denied.

No. 02–6776. Rivera-Carrillo v. Ohio. Ct. App. Ohio, But-
ler County. Certiorari denied.

No. 02–6784. Matthews v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied. Reported below: 45 P. 3d 907.

No. 02–6785. Nelson v. Turner et al. C. A. 11th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 967.

No. 02–6786. Moats v. Virginia. Sup. Ct. Va. Certiorari
denied.

No. 02–6793. Banshee, aka Butler v. Gunn, Director,
South Carolina Department of Probation, Parole, and
Pardon Services, et al. C. A. 4th Cir. Certiorari denied.
Reported below: 35 Fed. Appx. 370.

No. 02–6796. Kulas v. Stewart, Director, Arizona De-
partment of Corrections, et al. C. A. 9th Cir. Certiorari
denied.

No. 02–6797. Butler v. Smith et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 39 Fed. Appx. 936.
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No. 02–6798. Penigar v. Klein et al. C. A. 5th Cir. Cer-
tiorari denied.

No. 02–6816. Spears v. Minnesota. Ct. App. Minn. Certio-
rari denied.

No. 02–6817. Williams v. Walsh, Superintendent, Sulli-
van Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 02–6818. Thompson v. Bouchard, Warden. C. A. 6th
Cir. Certiorari denied.

No. 02–6819. Wright v. Castro, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 02–6843. Gaudet v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 31 Fed. Appx. 835.

No. 02–6854. McClaine Bey v. Bouchard, Warden. C. A.
6th Cir. Certiorari denied.

No. 02–6866. Lockhart v. Roper, Superintendent, Potosi
Correctional Center. C. A. 8th Cir. Certiorari denied.

No. 02–6887. Aikens v. Dragovich, Superintendent,
State Correctional Institution at Camp Hill, et al. C. A.
3d Cir. Certiorari denied. Reported below: 40 Fed. Appx. 709.

No. 02–6890. Smith v. Solomon, Warden, et al. C. A. 11th
Cir. Certiorari denied.

No. 02–6910. Wells v. Hooks, Warden, et al. C. A. 11th
Cir. Certiorari denied.

No. 02–6945. Hogan v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 02–6952. Huggins v. Boyette, Correctional Adminis-
trator I, Nash Correctional Institution. C. A. 4th Cir.
Certiorari denied. Reported below: 23 Fed. Appx. 175.

No. 02–6966. Pace White v. California. Ct. App. Cal., 4th
App. Dist. Certiorari denied.

No. 02–6999. Presley v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.
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No. 02–7005. Beasley v. Kemna, Superintendent, Cross-
roads Correctional Center. C. A. 8th Cir. Certiorari
denied.

No. 02–7009. Leeper v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 356 N. C. 55, 565 S. E. 2d 1.

No. 02–7056. Rodriguez v. Portuondo, Superintendent,
Shawangunk Correctional Facility. C. A. 2d Cir. Certio-
rari denied.

No. 02–7072. Angelini v. Walls, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 888.

No. 02–7099. Ogunde v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 36 Fed. Appx. 508.

No. 02–7131. Campbell v. Angelone, Director, Virginia
Department of Corrections. C. A. 4th Cir. Certiorari de-
nied. Reported below: 38 Fed. Appx. 917.

No. 02–7147. Ambort v. United States; and
No. 02–7174. Benson v. United States. C. A. 10th Cir.

Certiorari denied. Reported below: 43 Fed. Appx. 263.

No. 02–7184. Biggins v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–7189. Webber v. Federal Bureau of Prisons et
al. C. A. D. C. Cir. Certiorari denied.

No. 02–7212. Newsom v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 44 Fed. Appx. 144.

No. 02–7217. Jennette v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 295 F. 3d 290.

No. 02–7234. Arana v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 51 Fed. Appx. 488.

No. 02–7242. Martin v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 297 F. 3d 1308.

No. 02–7244. Harvey, aka Brown, aka Patrick v. United
States. C. A. 2d Cir. Certiorari denied. Reported below: 32
Fed. Appx. 617.
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No. 02–7247. Marshall v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 6 Fed. Appx. 626.

No. 02–7253. McDonald v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 43 Fed. Appx. 330.

No. 02–7254. Perez v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 876.

No. 02–7256. Lopez-Ibarra v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 43 Fed. Appx. 98.

No. 02–7257. Jones v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 40 Fed. Appx. 990.

No. 02–7259. Mejia-Delgado v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 42 Fed. Appx. 575.

No. 02–7263. Kerr v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 103.

No. 02–7264. Maldonado-Lopez, aka Maldonado v. United
States. C. A. 9th Cir. Certiorari denied.

No. 02–7265. Perales-Villanueva v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 46 Fed. Appx. 732.

No. 02–7266. Prichard v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 731.

No. 02–7267. Manon v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 602.

No. 02–7269. Ayala-Guzman, aka Sanchez, aka Bravo v.
United States. C. A. 5th Cir. Certiorari denied. Reported
below: 46 Fed. Appx. 732.

No. 02–7270. Mendoza-Carillo v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 36 Fed. Appx. 590.

No. 02–7271. Parvizi v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 43 Fed. Appx. 145.

No. 02–7272. Turner v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 301 F. 3d 541.

No. 02–7274. Watson v. United States; and
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No. 02–7290. Goldwire v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 957.

No. 02–7276. Ortloff v. Stiff, Warden. C. A. 7th Cir.
Certiorari denied.

No. 02–7280. Jones v. United States. C. A. 4th Cir. Cer-
tiorari denied.

No. 02–7281. Vogel v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 321.

No. 02–7282. Edgar v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 304 F. 3d 1320.

No. 02–7287. Granger v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 918.

No. 02–7288. Graham v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 41 Fed. Appx. 828.

No. 02–7289. Ginder v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 36 Fed. Appx. 589.

No. 02–7301. Rosario v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 02–7312. Cochran v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 732.

No. 02–7314. Castro-Cardenas v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 40 Fed. Appx. 488.

No. 02–7315. Nacacio Amu v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 43 Fed. Appx. 571.

No. 02–7316. Doe v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 43 Fed. Appx. 418.

No. 02–7317. Powell v. United States. C. A. 5th Cir.
Certiorari denied.

No. 02–7320. Samuel v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 296 F. 3d 1169.

No. 02–7324. Garcia v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 41 Fed. Appx. 643.
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No. 02–7326. Gonzalez-Cruz v. United States; Avina-
Lopez v. United States; Javier-Lopez v. United States
(Reported below: 43 Fed. Appx. 116); Lopez-Lopez v. United
States; Martinez-Cruz, aka Martinez-Aguilar, aka Cruz-
Martinez v. United States; Mendoza-Diaz v. United States;
Mendoza-Gutierrez, aka Montalvan-Guerra v. United
States; Mendoza-Reyes v. United States; Rodriguez-
Venegas v. United States; Sandoval-Navarro v. United
States; and Santana-Losano v. United States. C. A. 9th Cir.
Certiorari denied.

No. 02–7331. Ford v. United States. Ct. App. D. C. Cer-
tiorari denied. Reported below: 794 A. 2d 633.

No. 02–7332. Huggins v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 299 F. 3d 1039.

No. 02–7333. Hamilton v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 44 Fed. Appx. 185.

No. 02–7334. Brumfield v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 301 F. 3d 724.

No. 02–7336. Villafranca-Benavides v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 46 Fed.
Appx. 732.

No. 02–7339. Wardrick v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 262.

No. 02–7343. Rivera-Castro v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 51 Fed. Appx. 928.

No. 02–7348. Cole v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 885.

No. 02–7357. Liquori v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 44 Fed. Appx. 686.

No. 02–7381. Creasey v. Tibbals, Warden. Sup. Ct. Ohio.
Certiorari denied. Reported below: 96 Ohio St. 3d 1452, 772
N. E. 2d 123.

No. 01–1605. In re Taylor; and In re Harris et al. C. A.
5th Cir. Motion of National Mental Health Association et al.
for leave to file a brief as amici curiae granted. Certiorari de-
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nied. Reported below: 278 F. 3d 459 (first judgment); 31 Fed.
Appx. 838 (second judgment).

No. 02–165. Borgner et al. v. Florida Board of Den-
tistry et al. C. A. 11th Cir. Certiorari denied. Reported
below: 284 F. 3d 1204.

Justice Thomas, with whom Justice Ginsburg joins,
dissenting.

This case presents an excellent opportunity to clarify some oft-
recurring issues in the First Amendment treatment of commercial
speech and to provide lower courts with guidance on the subject
of state-mandated disclaimers. I would vote to grant the writ
of certiorari.

I

Borgner is a Florida-licensed dentist who practices general den-
tistry with an emphasis on implants. In light of his specialty,
Dr. Borgner advertises himself as a member of the American
Academy of Implant Dentistry (AAID), a fellow of the AAID, and
a Diplomate of the AAID’s certifying board, the American Board
of Oral Implantology/Implant Dentistry. The AAID is a national
dental organization whose members may earn credentials in the
field of implant dentistry. The organization’s primary purpose is
the enhancement of its members’ knowledge, skill, and expertise
in that field. Implant dentistry and organizations focusing on this
specialty, however, are not recognized by the American Dental
Association (ADA) or the Florida Board of Dentistry (Board).

The current version of § 466.0282 of the Florida Statutes allows
Florida-licensed dentists to advertise a specialty practice or ac-
creditation by a bona fide certifying organization other than the
ADA or the Board, but requires that the advertisement disclose
that the indicated specialty or certifying organization is not state
approved. Thus, Dr. Borgner may advertise a “practice empha-
sis” in implant dentistry, but must include the following state-
prescribed proviso in any such advertisement, be it a business
card, yellow pages ad, or his letterhead:

“ ‘[IMPLANT DENTISTRY] IS NOT RECOGNIZED AS
A SPECIALTY AREA BY THE AMERICAN DENTAL
ASSOCIATION OR THE FLORIDA BOARD OF DEN-
TISTRY.’ ” Fla. Stat. Ann. § 466.0282(3) (2001).
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Likewise, if Dr. Borgner wishes to “acknowledge or otherwise
reference” his AAID credentials in the announcement, he must
add a second disclaimer:

“ ‘[THE AMERICAN ACADEMY OF IMPLANT DEN-
TISTRY] IS NOT RECOGNIZED AS A BONA FIDE SPE-
CIALTY ACCREDITING ORGANIZATION BY THE
AMERICAN DENTAL ASSOCIATION OR THE FLORIDA
BOARD OF DENTISTRY.’ ” Ibid.

Dr. Borgner brought an action challenging the statute on First
Amendment grounds, and the District Court granted summary
judgment in his favor. The Court of Appeals for the Eleventh
Circuit reversed, applying the test of Central Hudson Gas &
Elec. Corp. v. Public Serv. Comm’n of N. Y., 447 U. S. 557 (1980).
Borgner v. Brooks, 284 F. 3d 1204 (2002). Noting that the speech
in question concerns lawful activity and that the Board concedes
that the speech is only potentially, not inherently, misleading, the
court held that the State has a valid and substantial interest in
regulating the dental profession, ensuring that consumers are not
misled by ads, and protecting citizens from unqualified and incom-
petent dentists. The court also held that the State demonstrated,
by introducing into evidence the results of two telephone surveys,
that the harms it recites are real and that the restriction will in
fact alleviate those harms to a material degree. Finally, the
court found the disclaimer requirements to be no more extensive
than necessary to protect citizens from unqualified and incompe-
tent dentists, and to establish standards and uniform criteria for
dentist certification.

II

Dr. Borgner seeks certiorari, making two compelling claims:
that the decision below is inconsistent with our jurisprudence in
this area and that the lower courts need guidance on the permissi-
bility and scope of state-mandated disclaimers.

Specifically, Dr. Borgner, and the dissent below, raise serious
questions about the validity of the surveys on which the Eleventh
Circuit relied, and, hence, about their sufficiency for the purposes
of the third prong of the Central Hudson test. Dr. Borgner also
raises doubts about whether the Eleventh Circuit’s conclusion is
consistent with Ibanez v. Florida Dept. of Business and Profes-
sional Regulation, Bd. of Accountancy, 512 U. S. 136 (1994),
where, in holding that the respondent’s decision censuring an at-
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torney for advertising her accounting credentials violated the
First Amendment, we relied on the absence of evidence of con-
sumer confusion and on the fact that consumers were able to
verify the petitioner’s credentials.

Even if the problem that these surveys purport to identify
exists, it is unclear whether forcing upon dentists a government-
scripted disclaimer is an appropriate response. Zauderer v. Of-
fice of Disciplinary Counsel of Supreme Court of Ohio, 471 U. S.
626 (1985), which upheld the requirement for a disclaimer in the
context of advertising about contingency fees, is not very helpful
to the Board. This is so because the advertisement in Zauderer
was misleading as written and because the government did not
mandate any particular form, let alone the exact words, of the
disclaimer.

Here, not only does the State force a specific disclaimer on
Dr. Borgner, but the “detail required in the disclaimer . . . effec-
tively rules out notation of the [AAID] designation on a business
card or letterhead, or in a yellow pages listing,” Ibanez, supra, at
146–147. If that is the case, the State may be unable to satisfy
the fourth prong of Central Hudson, which requires that the
regulation be no more extensive than necessary to serve the prof-
fered governmental interest.

Another troubling aspect of this case is that the mandated dis-
claimer is likely to foster more confusion. As Judge Hill ob-
served, a consumer, upon reading that AAID is “ ‘NOT’ ” a
“ ‘BONA FIDE’ ” specialty, “may well conclude that the AAID is
a bogus organization or diploma mill—neither of which conclusions
is justified.” 284 F. 3d, at 1219 (dissenting opinion). If the dis-
claimer creates confusion, rather than eliminating it, the only
possible constitutional justification for this speech regulation is
defeated.

Our decisions have not presumptively endorsed government-
scripted disclaimers or sufficiently clarified the nature and the
quality of the evidence a State must present to show that the
challenged legislation directly advances the governmental interest
asserted. In my judgment, this case warrants review. Although
disclaimers across industries and States are not likely to be exact
replicas of one another, our resolution of this case can provide
needed guidance on this important issue.

Accordingly, I respectfully dissent from the denial of certiorari.



537ORD Unit: $PT1 [05-04-04 10:07:30] PGT: ORD1BV (Bound Volume)

1083ORDERS

December 9, 2002537 U. S.

No. 02–520. Hopeman Brothers, Inc. v. Acker et al. Sup.
Ct. Va. Motion of Coalition for Asbestos Justice, Inc., et al. for
leave to file a brief as amici curiae granted. Certiorari denied.
Reported below: 264 Va. 424, 569 S. E. 2d 409.

No. 02–541. Nassau County, New York, et al. v. Shain
et al. C. A. 2d Cir. Motions of Corrections Captains’ Associa-
tion of City of New York and Correction Officers’ Benevolent
Association for leave to file briefs as amici curiae granted. Cer-
tiorari denied. Reported below: 273 F. 3d 56.

No. 02–555. Forrester et al. v. New Jersey Democratic
Party, Inc., et al. Sup. Ct. N. J. Motion of California Secre-
tary of State for leave to file a brief as amicus curiae granted.
Certiorari denied. Reported below: 175 N. J. 172 and 178, 814 A.
2d 1025 and 1028.

No. 02–6743. Lynch v. National City Mortgage. Ct. App.
Ohio, Cuyahoga County. Certiorari denied. Justice Breyer
took no part in the consideration or decision of this petition.

No. 02–7863 (02A482). Carter v. North Carolina. Sup. Ct.
N. C. Application for stay of execution of sentence of death,
presented to The Chief Justice, and by him referred to the
Court, denied. Certiorari denied. Reported below: 356 N. C.
617, 574 S. E. 2d 468.

No. 02–7864 (02A478). Carter v. North Carolina. Sup. Ct.
N. C. Application for stay of execution of sentence of death,
presented to The Chief Justice, and by him referred to the
Court, denied. Certiorari denied. Reported below: 356 N. C.
617, 574 S. E. 2d 468.

Rehearing Denied
No. 01–10063. Danner v. Dill, ante, p. 833;
No. 01–10441. Faison v. Florida Department of Correc-

tions, ante, p. 844;
No. 01–10527. Stiggers v. Fleet Mortgage Corp., ante,

p. 847;
No. 01–10545. Cooper v. United States, ante, p. 848;
No. 01–10904. Alexander v. Roper, Superintendent, Po-

tosi Correctional Center, ante, p. 870;
No. 01–10989. Heim v. Bush, President of the United

States, ante, p. 875;
No. 02–157. Hogan v. Potter, Postmaster General, et

al., ante, p. 886;
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No. 02–180. Melendrez v. Loza et al., ante, p. 948;
No. 02–285. Hershfield v. County of King George, Vir-

ginia, ante, p. 975;
No. 02–5416. Giegler v. Hone, ante, p. 914;
No. 02–5418. Faulkner v. United States, ante, p. 914;
No. 02–5419. In re Humphrey, ante, p. 811;
No. 02–5553. Nagy v. United States, ante, p. 922;
No. 02–5615. Scoon v. Goord, Commissioner, New York De-

partment of Correctional Services, ante, p. 951;
No. 02–5634. Pender v. Union County et al., ante, p. 952;
No. 02–5756. Winke v. Iowa District Court for Lee

County et al., ante, p. 955;
No. 02–5824. Michael v. Arizona, ante, p. 956;
No. 02–5996. Winker v. McDonnell Douglas Corp., ante,

p. 979;
No. 02–6088. Waters v. Commissioner of Internal Reve-

nue, ante, p. 939; and
No. 02–6308. In re Wojnicz, ante, p. 946. Petitions for re-

hearing denied.

December 10, 2002

Miscellaneous Order

No. 02–7841 (02A476). In re McCracken. Application for
stay of execution of sentence of death, presented to Justice
Breyer, and by him referred to the Court, denied. Petition for
writ of habeas corpus denied.

December 11, 2002
Certiorari Denied

No. 02–7452 (02A475). Collier v. Cockrell, Director,
Texas Department of Criminal Justice, Institutional Di-
vision. C. A. 5th Cir. Application for stay of execution of sen-
tence of death, presented to Justice Scalia, and by him referred
to the Court, denied. Certiorari denied. Justice Stevens and
Justice Ginsburg would grant the application for stay of execu-
tion. Reported below: 300 F. 3d 577.

No. 02–7909 (02A491). Williams v. Mississippi. Sup. Ct.
Miss. Application for stay of execution of sentence of death, pre-
sented to Justice Scalia, and by him referred to the Court,
denied. Certiorari denied.
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December 12, 2002

Miscellaneous Order

No. 02–7896 (02A485). In re Neill. Application for stay of
execution of sentence of death, presented to Justice Breyer,
and by him referred to the Court, denied. Petition for writ of
habeas corpus denied.

Certiorari Denied

No. 02–879 (02A492). Johnson v. Alabama. Sup. Ct. Ala.
Application for stay of execution of sentence of death, presented
to Justice Kennedy, and by him referred to the Court, denied.
Certiorari denied.

No. 02–7897 (02A486). Neill v. Oklahoma. Ct. Crim. App.
Okla. Application for stay of execution of sentence of death, pre-
sented to Justice Breyer, and by him referred to the Court,
denied. Certiorari denied.

December 16, 2002

Certiorari Granted—Vacated and Remanded

No. 01–801. Harvey, Individually and as Beneficiary of
the Arthur Harvey, M. D. Inc., Employee Defined Benefit
Plan, et al. v. Salomon Smith Barney, Inc. C. A. 11th Cir.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Howsam v. Dean Witter Reynolds,
Inc., ante, p. 79. Reported below: 260 F. 3d 1302.

Miscellaneous Orders

No. 02A449. Chabad of Southern Ohio et al. v. City of
Cincinnati, Ohio. Motion of the City of Cincinnati to vacate
order entered by Justice Stevens [post, p. 1501] denied.

No. D–2335. In re Discipline of Kovler. Mark A. Kovler,
of White Plains, N. Y., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. 00–1471. Kentucky Association of Health Plans,
Inc., et al. v. Miller, Commissioner, Kentucky Department
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of Insurance. C. A. 6th Cir. [Certiorari granted, 536 U. S.
956.] Motion of the Solicitor General for leave to participate in
oral argument as amicus curiae and for divided argument
granted. Motion of American Medical Association for leave to
participate in oral argument as amicus curiae and for divided
argument denied.

No. 01–188. Pharmaceutical Research and Manufactur-
ers of America v. Concannon, Commissioner, Maine Depart-
ment of Human Services, et al. C. A. 1st Cir. [Certiorari
granted, 536 U. S. 956.] Motion of the Solicitor General for leave
to participate in oral argument as amicus curiae and for divided
argument granted.

No. 01–1572. Cook County, Illinois v. United States ex
rel. Chandler. C. A. 7th Cir. [Certiorari granted, 536 U. S.
956.] Motion of the Solicitor General for leave to participate
in oral argument as amicus curiae and for divided argument
granted.

No. 01–1269. City of Cuyahoga Falls, Ohio, et al. v.
Buckeye Community Hope Foundation et al. C. A. 6th Cir.
[Certiorari granted, 536 U. S. 938.] Motion of American Planning
Association for leave to file a brief as amicus curiae denied.
Motion of the Solicitor General for leave to participate in oral
argument as amicus curiae and for divided argument granted.
Motion of the Solicitor General to allow David B. Salmons to
present oral argument pro hac vice granted.

No. 01–1368. Nevada Department of Human Resources
et al. v. Hibbs et al. C. A. 9th Cir. [Certiorari granted, 536
U. S. 938.] Motion of the Solicitor General for divided argument
granted. Motion of petitioners Nevada Department of Human
Resources et al. and State of Alabama for leave for State of
Alabama to participate in oral argument as amicus curiae and
for divided argument denied.

No. 01–1500. Clay v. United States. C. A. 7th Cir. [Cer-
tiorari granted, 536 U. S. 957 and 981.] Motion of the Solicitor
General for divided argument granted.

No. 01–1806. Illinois ex rel. Ryan, Attorney General
of Illinois v. Telemarketing Associates, Inc., et al. Sup.
Ct. Ill. [Certiorari granted, ante, p. 999.] Motion of respondent



537ORD Unit: $PT1 [05-04-04 10:07:30] PGT: ORD1BV (Bound Volume)

1087ORDERS

December 16, 2002537 U. S.

Telemarketing Associates to strike portions of petitioner’s joint
appendix designations denied.

No. 02–258. Jinks v. Richland County, South Carolina,
et al. Sup. Ct. S. C. [Certiorari granted, ante, p. 972.] Motion
of the parties to dispense with printing the joint appendix
granted.

No. 02–563. American Coalition of Life Activists et al.
v. Planned Parenthood of the Columbia/Willamette, Inc.,
et al. C. A. 9th Cir. The Solicitor General is invited to file a
brief in this case expressing the views of the United States.

No. 02–5664. Sell v. United States. C. A. 8th Cir. [Cer-
tiorari granted, ante, p. 999.] Motion for appointment of counsel
granted, and it is ordered that Barry A. Short, Esq., of St. Louis,
Mo., be appointed to serve as counsel for petitioner in this case.

No. 02–7514. In re Calia;
No. 02–7521. In re Johnson; and
No. 02–7539. In re Wilkins. Petitions for writs of habeas

corpus denied.

No. 02–564. In re Jones; and
No. 02–688. In re Harrah. Petitions for writs of mandamus

and/or prohibition denied.

Certiorari Denied

No. 01–10814. Salvador Castillo v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 27 Fed. Appx. 904.

No. 01–10836. Jackson v. Sternes, Warden. C. A. 7th Cir.
Certiorari denied.

No. 02–253. University of Texas Health Science Center
at San Antonio v. Siler-Khodr et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 261 F. 3d 542.

No. 02–315. Friedman’s Inc., dba Friedman’s Jewelers,
et al. v. West Virginia ex rel. Dunlap. Sup. Ct. App. W. Va.
Certiorari denied. Reported below: 211 W. Va. 549, 567 S. E.
2d 265.

No. 02–424. Snowden v. CheckPoint Check Cashing et al.
C. A. 4th Cir. Certiorari denied. Reported below: 290 F. 3d 631.
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No. 02–498. Arthur Andersen LLP v. Berger et al.
C. A. 3d Cir. Certiorari denied. Reported below: 295 F. 3d 380.

No. 02–514. Smith v. International Organization of Mas-
ters, Mates and Pilots. C. A. 5th Cir. Certiorari denied.
Reported below: 296 F. 3d 380.

No. 02–558. Green, Individually and as Trustee, et al.
v. Nuveen Advisory Corp. et al. C. A. 7th Cir. Certiorari
denied. Reported below: 295 F. 3d 738.

No. 02–561. Browne et al. v. Bayless, Secretary of
State of Arizona. Sup. Ct. Ariz. Certiorari denied. Re-
ported below: 202 Ariz. 405, 46 P. 3d 416.

No. 02–565. Salim Oleochemicals v. M/V SHROPSHIRE
et al. C. A. 2d Cir. Certiorari denied. Reported below: 40
Fed. Appx. 626.

No. 02–567. Hollander et vir v. Sandoz Pharmaceuti-
cals Corp. et al. C. A. 10th Cir. Certiorari denied. Re-
ported below: 289 F. 3d 1193.

No. 02–568. Jones v. Texas et al. Ct. App. Kan. Certio-
rari denied. Reported below: 30 Kan. App. 2d –––, 43 P. 3d 902.

No. 02–576. Case & Point, Inc., dba Bare Facts, et al.
v. City of Dallas, Texas. C. A. 5th Cir. Certiorari denied.
Reported below: 295 F. 3d 471.

No. 02–584. Magers, Trustee in Bankruptcy for Bonds
Distributing Co., Inc. v. Bonds et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 39 Fed. Appx. 895.

No. 02–591. Quinn et al. v. Bank One, N. A. C. A. 5th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 226.

No. 02–596. Winston v. Kansas Department of Social
and Rehabilitation Services. Sup. Ct. Kan. Certiorari de-
nied. Reported below: 274 Kan. 396, 49 P. 3d 1274.

No. 02–601. Board of Commissioners of the Orleans
Levee District et al. v. Vogt et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 294 F. 3d 684.

No. 02–604. Aria et al. v. United States, on Its Own Be-
half and for the Benefit of the Fort Mojave Indian
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Tribe. C. A. 9th Cir. Certiorari denied. Reported below: 291
F. 3d 1056.

No. 02–618. International Shipbreaking Ltd., L. L. C. v.
Smith et al. C. A. 5th Cir. Certiorari denied. Reported
below: 44 Fed. Appx. 653.

No. 02–652. Ligon v. Bartis. Ct. App. Ga. Certiorari de-
nied. Reported below: 254 Ga. App. 154, 561 S. E. 2d 831.

No. 02–667. York v. Association of the Bar of the City
of New York et al. C. A. 2d Cir. Certiorari denied. Re-
ported below: 286 F. 3d 122.

No. 02–701. Weaver v. Department of Justice. C. A. Fed.
Cir. Certiorari denied. Reported below: 34 Fed. Appx. 788.

No. 02–708. Ragbir v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 38 Fed. Appx. 788.

No. 02–713. Mittal v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 36 Fed. Appx. 20.

No. 02–718. Russell Kikenborg, Individually and as Ad-
ministratrix of the Estate of Russell v. New York City
Health and Hospitals Corp. et al. App. Div., Sup. Ct. N. Y.,
1st Jud. Dept. Certiorari denied. Reported below: 291 App.
Div. 2d 281, 738 N. Y. S. 2d 37.

No. 02–719. Krajewski v. Wisconsin. Sup. Ct. Wis. Cer-
tiorari denied. Reported below: 255 Wis. 2d 98, 648 N. W. 2d 385.

No. 02–720. Campa et al. v. United States. C. A. Fed. Cir.
Certiorari denied. Reported below: 300 F. 3d 1361.

No. 02–730. Morley v. Brady et al. C. A. 3d Cir. Certio-
rari denied. Reported below: 43 Fed. Appx. 523.

No. 02–756. Chavez-Zarza v. United States; Lua-Garcia
v. United States; and Ochoa-Granados v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 48 Fed.
Appx. 106 (first and third judgments) and 107 (second judgment).

No. 02–757. Miles v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 290 F. 3d 1341.
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No. 02–758. Metro East Center for Conditioning and
Health v. Qwest Communications International, Inc.
C. A. 7th Cir. Certiorari denied. Reported below: 294 F. 3d 924.

No. 02–768. Metz v. Supreme Court of Ohio et al. C. A.
6th Cir. Certiorari denied. Reported below: 46 Fed. Appx. 228.

No. 02–5787. Radley v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 90.

No. 02–5863. Wright v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 23 Fed. Appx. 187.

No. 02–6140. Schwebke v. Wisconsin. Sup. Ct. Wis. Cer-
tiorari denied. Reported below: 253 Wis. 2d 1, 644 N. W. 2d 666.

No. 02–6354. Dellinger et al. v. Tennessee. Sup. Ct.
Tenn. Certiorari denied. Reported below: 79 S. W. 3d 458.

No. 02–6678. Smith v. Alabama. Ct. Crim. App. Ala. Cer-
tiorari denied. Reported below: 838 So. 2d 413.

No. 02–6738. Francis v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 808 So. 2d 110.

No. 02–6824. Edwards v. New Jersey. Super. Ct. N. J.,
App. Div. Certiorari denied.

No. 02–6825. Cain v. Wisconsin. Ct. App. Wis. Certiorari
denied.

No. 02–6826. Channels v. McLemore, Warden. C. A. 6th
Cir. Certiorari denied. Reported below: 34 Fed. Appx. 153.

No. 02–6834. Hightower v. Snyder, Director, Illinois De-
partment of Corrections, et al. C. A. 7th Cir. Certiorari
denied.

No. 02–6835. Frazier v. Florida. Dist. Ct. App. Fla., 3d
Dist. Certiorari denied. Reported below: 824 So. 2d 330.

No. 02–6840. Fisher v. Butler et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 31 Fed. Appx. 153.

No. 02–6846. McMillan v. Fisher et al. C. A. 3d Cir.
Certiorari denied.



537ORD Unit: $PT1 [05-04-04 10:07:30] PGT: ORD1BV (Bound Volume)

1091ORDERS

December 16, 2002537 U. S.

No. 02–6852. Moore v. Roper, Superintendent, Potosi
Correctional Center. C. A. 8th Cir. Certiorari denied.

No. 02–6858. Armstrong v. Cobb County Water System.
C. A. 11th Cir. Certiorari denied. Reported below: 34 Fed.
Appx. 969.

No. 02–6863. Powell v. Mario et al. C. A. 6th Cir. Cer-
tiorari denied.

No. 02–6864. Brittain v. California. Sup. Ct. Cal. Certio-
rari denied.

No. 02–6865. Laws v. Fatkin, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 44 Fed. Appx. 366.

No. 02–6867. Kuykendall v. Cockrell, Director, Texas
Department of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–6873. Wyzykowski v. Moore, Secretary, Florida
Department of Corrections. C. A. 11th Cir. Certiorari
denied.

No. 02–6874. Victor v. New York. C. A. 2d Cir. Certio-
rari denied.

No. 02–6877. Jones v. South Carolina. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 43 Fed. Appx. 714.

No. 02–6888. Torres et al. v. Alameida, Director, Cali-
fornia Department of Corrections, et al. (two judgments).
C. A. 9th Cir. Certiorari denied.

No. 02–6889. Koehl v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 44 Fed. Appx. 651.

No. 02–6894. White v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 817 So. 2d 799.

No. 02–6902. Cook v. Stegall, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 295 F. 3d 517.

No. 02–6915. Garcia v. Carey, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 279.
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No. 02–6950. Valderrama v. Moore, Secretary, Florida
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 02–6965. Woods v. Renico, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–6983. N’Guessan et al. v. Immigration and Natu-
ralization Service. C. A. 4th Cir. Certiorari denied.

No. 02–6985. Hayman v. Vaughn, Superintendent, State
Correctional Institution at Graterford, et al. C. A. 3d
Cir. Certiorari denied.

No. 02–6991. Pratts v. Faunce et al. C. A. 3d Cir. Cer-
tiorari denied.

No. 02–7003. Franklin v. Bock, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–7007. Atkinson v. Immigration and Naturalization
Service. C. A. 2d Cir. Certiorari denied.

No. 02–7028. Johnson v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 02–7031. Saladino v. Senkowski, Superintendent,
Great Meadow Correctional Facility. C. A. 2d Cir. Cer-
tiorari denied.

No. 02–7041. Grisso v. Barnhart, Commissioner of Social
Security, et al. C. A. 8th Cir. Certiorari denied.

No. 02–7049. Williams v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 02–7062. Moss v. Hofbauer, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 286 F. 3d 851.

No. 02–7065. Dixon, aka Mohhommed v. Burt, Warden.
C. A. 6th Cir. Certiorari denied.

No. 02–7066. Norton v. Tennessee. Ct. Crim. App. Tenn.
Certiorari denied.
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No. 02–7069. Sykes v. Hendricks, Administrator, New
Jersey State Prison, et al. C. A. 3d Cir. Certiorari denied.

No. 02–7110. Bullock v. Carver, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 297 F. 3d 1036.

No. 02–7171. Johnson v. Illinois. App. Ct. Ill., 2d Dist.
Certiorari denied.

No. 02–7172. Moten v. Kyler, Superintendent, State
Correctional Institution at Huntingdon, et al. C. A. 3d
Cir. Certiorari denied.

No. 02–7175. Krause v. Waddington, Superintendent,
Stafford Creek Corrections Center. C. A. 9th Cir. Cer-
tiorari denied.

No. 02–7177. Scales v. Wolfe, Superintendent, State
Correctional Institution at Albion, et al. C. A. 3d Cir.
Certiorari denied.

No. 02–7178. Hill v. Malolff, Warden, et al. C. A. 4th
Cir. Certiorari denied. Reported below: 43 Fed. Appx. 668.

No. 02–7180. Huff v. Hinkle, Warden. Sup. Ct. Va. Cer-
tiorari denied.

No. 02–7183. King v. Roper, Superintendent, Potosi Cor-
rectional Center. C. A. 8th Cir. Certiorari denied. Re-
ported below: 291 F. 3d 539.

No. 02–7204. Arnold v. Stubblefield, Superintendent,
Missouri Eastern Correctional Center. C. A. 8th Cir.
Certiorari denied.

No. 02–7208. Aeid v. Bennett, Superintendent, Elmira
Correctional Facility. C. A. 2d Cir. Certiorari denied. Re-
ported below: 296 F. 3d 58.

No. 02–7284. Guerrero v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 732.

No. 02–7285. Forte v. Reilly, Attorney General of Mas-
sachusetts. C. A. 1st Cir. Certiorari denied. Reported
below: 43 Fed. Appx. 395.
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No. 02–7313. Davis v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 288 F. 3d 1263.

No. 02–7328. Najjar v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 300 F. 3d 466.

No. 02–7329. Oyekoya v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 28 Fed. Appx. 82.

No. 02–7349. Pineda Contreras v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 299 F. 3d 420.

No. 02–7350. Dunn v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 46 Fed. Appx. 732.

No. 02–7351. Pelchat v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 306.

No. 02–7356. Flint v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 02–7359. Baro v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 02–7362. Celestine v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 43 Fed. Appx. 586.

No. 02–7363. Cook v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 41 Fed. Appx. 629.

No. 02–7364. Espinosa-Alvarado v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 302 F. 3d 304.

No. 02–7365. Banks v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 295.

No. 02–7366. Battle v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 02–7368. Ackwith v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 794 A. 2d 636.

No. 02–7370. Kelly v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 302 F. 3d 291.

No. 02–7371. James v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 43 Fed. Appx. 935.
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No. 02–7372. Macias Madriaga v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 31 Fed. Appx. 462.

No. 02–7373. Lee v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 33 Fed. Appx. 134.

No. 02–7374. Rodriguez-Barco v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 48 Fed. Appx. 102.

No. 02–7375. Rowe v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 31 Fed. Appx. 386.

No. 02–7376. Stone v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 339.

No. 02–7377. Olson v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 44 Fed. Appx. 945.

No. 02–7379. Quintero-Bernal v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 36 Fed. Appx. 626.

No. 02–7383. Gardner v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 43 Fed. Appx. 586.

No. 02–7384. Franklin v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 302 F. 3d 722.

No. 02–7386. Ortiz-Partida v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 44 Fed. Appx. 239.

No. 02–7387. Vasquez-Lopez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 35 Fed. Appx. 644.

No. 02–7388. Williams v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 44 Fed. Appx. 362.

No. 02–7389. Williams v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 105.

No. 02–7394. Lohr v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 296 F. 3d 680.

No. 02–7396. Riley v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 883.

No. 02–7397. Rayo-Valdez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 302 F. 3d 314.
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No. 02–7398. Baker v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 02–7399. Javier Arciniega v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 52 Fed. Appx. 492.

No. 02–7401. Brown v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 298 F. 3d 120.

No. 02–7407. Steele v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 298 F. 3d 906.

No. 02–7410. Prieto-Romero v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 47 Fed. Appx. 432.

No. 02–7411. Whitfield v. Anderson, Warden. C. A. 8th
Cir. Certiorari denied.

No. 02–7412. Vallejo v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 297 F. 3d 1154.

No. 02–7413. Wood v. United States. C. A. 3d Cir. Certio-
rari denied.

No. 02–7418. Wahab v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 991.

No. 02–7427. Claiborne, aka Crooks v. United States.
C. A. 4th Cir. Certiorari denied. Reported below: 36 Fed.
Appx. 73.

No. 02–7429. Franklin v. Florida et al. C. A. 11th Cir.
Certiorari denied.

No. 02–7430. Green v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–7431. Hernandez v. United States. C. A. 8th Cir.
Certiorari denied.

No. 02–7433. Goode v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 305 F. 3d 378.

No. 02–7435. Moreno-Fuentes v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 39 Fed. Appx. 556.

No. 02–7440. Farmer v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 35 Fed. Appx. 372.



537ORD Unit: $PT1 [05-04-04 10:07:30] PGT: ORD1BV (Bound Volume)

1097ORDERS

December 16, 2002537 U. S.

No. 02–7443. Hands v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 876.

No. 02–7448. Simmons v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 43 Fed. Appx. 614.

No. 02–7450. Moore v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 302 F. 3d 384.

No. 02–7451. Carter v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 339.

No. 02–7465. Chee v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 44 Fed. Appx. 289.

No. 02–7486. Gallo-Rodriguez v. United States. C. A.
11th Cir. Certiorari denied.

No. 02–400. National Union Fire Insurance Company of
Pittsburgh et al. v. Lynch, Administratrix of the Estate
of Wiley, et al. Sup. Ct. Ohio. Certiorari denied. Justice
Breyer took no part in the consideration or decision of this
petition. Reported below: 95 Ohio St. 3d 441, 768 N. E. 2d 1158.

No. 02–562. American General Finance, Inc. v. Paschen
et ux. C. A. 11th Cir. Certiorari denied. Justice Breyer
took no part in the consideration or decision of this petition. Re-
ported below: 296 F. 3d 1203.

Rehearing Denied

No. 01–10009. In re Stanford, ante, p. 968;
No. 01–10018. Sorkpor v. Bank of Boston, ante, p. 832;
No. 01–10274. McMillian v. Jones, Warden, ante, p. 840;
No. 01–10399. Sanchez v. Duncan, Superintendent, Great

Meadow Correctional Facility, ante, p. 843;
No. 01–10412. Kingsolver v. Ray et al., ante, p. 844;
No. 01–10501. Santiago-Lugo v. United States, ante,

p. 847;
No. 01–10540. Peterson v. Ellis, Warden, ante, p. 848;
No. 01–10543. Palmer v. United States House of Repre-

sentatives et al., ante, p. 848;
No. 01–10756. Day v. Virginia Parole Board et al., ante,

p. 861;
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No. 01–10796. Daniels v. Borough of Media, Pennsylva-
nia, et al., ante, p. 864;

No. 02–5215. Murphy v. United States, ante, p. 901;
No. 02–5313. Alderman v. Head, Warden, ante, p. 995;
No. 02–5335. Kurgan v. United States, ante, p. 909;
No. 02–5518. In re Johnson, ante, p. 811;
No. 02–5633. Cravin v. Cockrell, Director, Texas De-

partment of Criminal Justice, Institutional Division, ante,
p. 926;

No. 02–5755. Spencer v. Thomas, Chairman, Railroad Re-
tirement Board, ante, p. 930;

No. 02–5820. Hoogenboom v. United States, ante, p. 932;
No. 02–5981. Langford v. United States, ante, p. 937;
No. 02–6031. King v. First American Investigations, Inc.,

et al., ante, p. 960;
No. 02–6125. Mora v. United States, ante, p. 961;
No. 02–6318. Olaniyi-Oke v. United States, ante, p. 982;

and
No. 02–6321. Hudson v. Picatinny Arsenal, Department

of the Army, ante, p. 982. Petitions for rehearing denied.

January 7, 2003

Dismissal Under Rule 46

No. 02–832. Toshiba America Electronic Components,
Inc., et al. v. Winarto. C. A. 9th Cir. Certiorari dismissed
under this Court’s Rule 46.1. Reported below: 274 F. 3d 1276.

Rehearing Denied

No. 02–6655. Foster v. Epps, Commissioner, Mississippi
Department of Corrections, ante, p. 1054. Petition for re-
hearing denied.

January 10, 2003
Certiorari Granted

No. 02–469. Black & Decker Disability Plan v. Nord.
C. A. 9th Cir. Certiorari granted. Reported below: 296 F.
3d 823.

No. 02–634. Green Tree Financial Corp., nka Conseco
Finance Corp. v. Bazzle et al., in a Representative Capac-
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ity on Behalf of a Class and for All Others Similarly
Situated, et al. Sup. Ct. S. C. Certiorari granted. Reported
below: 351 S. C. 244, 569 S. E. 2d 349.

No. 02–679. Desert Palace, Inc., dba Caesars Palace
Hotel & Casino v. Costa. C. A. 9th Cir. Certiorari granted.
Reported below: 299 F. 3d 838.

No. 01–950. Hillside Dairy Inc. et al. v. Lyons, Secre-
tary, California Department of Food and Agriculture,
et al.; and

No. 01–1018. Ponderosa Dairy et al. v. Lyons, Secretary,
California Department of Food and Agriculture, et al.
C. A. 9th Cir. Certiorari granted, cases consolidated, and a total
of one hour allotted for oral argument. Reported below: 259
F. 3d 1148.

No. 02–337. Breuer v. Jim’s Concrete of Brevard, Inc.
C. A. 11th Cir. Certiorari granted. Brief of petitioner is to be
filed with the Clerk and served on opposing counsel on or before
3 p.m., Friday, February 14, 2003. Brief of respondent is to be
filed with the Clerk and served upon opposing counsel on or be-
fore 3 p.m., Monday, March 10, 2003. A reply brief, if any, is to
be filed with the Clerk and served upon opposing counsel on or
before 3 p.m., Monday, March 24, 2003. This Court’s Rule 29.2
does not apply. Reported below: 292 F. 3d 1308.

No. 02–428. Dastar Corp. v. Twentieth Century Fox Film
Corp. et al. C. A. 9th Cir. Certiorari granted. Brief of peti-
tioner is to be filed with the Clerk and served upon opposing
counsel on or before 3 p.m., Friday, February 14, 2003. Brief of
respondents is to be filed with the Clerk and served upon oppos-
ing counsel on or before 3 p.m., Monday, March 10, 2003. A reply
brief, if any, is to be filed with the Clerk and served upon opposing
counsel on or before 3 p.m., Monday, March 24, 2003. This Court’s
Rule 29.2 does not apply. Justice Breyer took no part in the
consideration or decision of this petition. Reported below: 34
Fed. Appx. 312.

No. 02–524. Jones, Warden v. Vincent. C. A. 6th Cir. Mo-
tion of respondent for leave to proceed in forma pauperis
granted. Certiorari granted. Reported below: 292 F. 3d 506.

No. 02–575. Nike, Inc., et al. v. Kasky. Sup. Ct. Cal. Mo-
tions for leave to file briefs as amici curiae filed by the following
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are granted: Pacific Legal Foundation et al.; Council of Public
Relations Firms et al.; ExxonMobil et al.; Center for Advance-
ment of Capitalism; Civil Justice Association of California;
Thirty-Two Leading Newspapers, Magazines, Broadcasters, and
Media-Related Professional Associations; Washington Legal Foun-
dation; Chamber of Commerce of the United States; and Center
for Individual Freedom. Certiorari granted. Reported below:
27 Cal. 4th 939, 45 P. 3d 243.

No. 02–722. American Insurance Assn. et al. v. Low, In-
surance Commissioner, State of California. C. A. 9th Cir.
Motion of Chamber of Commerce of the United States et al. for
leave to file a brief as amici curiae granted. Certiorari granted.
Reported below: 296 F. 3d 832.

January 13, 2003
Affirmed on Appeal

No. 02–125. King v. Georgia et al. Affirmed on appeal
from D. C. D. C. Reported below: 195 F. Supp. 2d 25.

No. 02–425. King v. Georgia et al. Affirmed on appeal
from D. C. D. C. Reported below: 204 F. Supp. 2d 4.

No. 02–577. Cano et al. v. Davis, Governor of California,
et al. Affirmed on appeal from D. C. C. D. Cal. Reported
below: 211 F. Supp. 2d 1208.

No. 02–776. King et al. v. Georgia. Affirmed on appeal
from D. C. N. D. Ga.

Certiorari Granted—Vacated and Remanded

No. 02–377. Immigration and Naturalization Service v.
Silva-Jacinto. C. A. 9th Cir. Certiorari granted, judgment
vacated, and case remanded for further consideration in light of
INS v. Orlando Ventura, ante, p. 12. Reported below: 37 Fed.
Appx. 302.

Certiorari Dismissed

No. 02–7251. Banks v. McConnell et al. C. A. 9th Cir.
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court’s Rule 39.8. As
petitioner has repeatedly abused this Court’s process, the Clerk
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is directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule
38(a) is paid and the petition is submitted in compliance with Rule
33.1. See Martin v. District of Columbia Court of Appeals, 506
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See
id., at 4, and cases cited therein. Reported below: 21 Fed.
Appx. 757.

No. 02–7258. Mayberry v. Starr et al. C. A. 6th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied,
and certiorari dismissed. See this Court’s Rule 39.8. As peti-
tioner has repeatedly abused this Court’s process, the Clerk is
directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule
38(a) is paid and the petition is submitted in compliance with Rule
33.1. See Martin v. District of Columbia Court of Appeals, 506
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See
id., at 4, and cases cited therein. Reported below: 44 Fed.
Appx. 679.

No. 02–7262. Lawson v. Mississippi. Sup. Ct. Miss. Motion
of petitioner for leave to proceed in forma pauperis denied, and
certiorari dismissed. See this Court’s Rule 39.8. As petitioner
has repeatedly abused this Court’s process, the Clerk is directed
not to accept any further petitions in noncriminal matters from
petitioner unless the docketing fee required by Rule 38(a) is paid
and the petition is submitted in compliance with Rule 33.1. See
Martin v. District of Columbia Court of Appeals, 506 U. S. 1
(1992) (per curiam). Justice Stevens dissents. See id., at 4,
and cases cited therein.

Miscellaneous Orders

No. 02M42. Moussaoui v. United States District Court
for the Eastern District of Virginia. Motion for leave to
proceed in forma pauperis without an affidavit of indigency exe-
cuted by petitioner denied.

No. 02M43. Franklin v. United States Postal Service
et al.;

No. 02M44. Carter v. Davis et al.;
No. 02M45. Perez v. United States; and
No. 02M46. Johnson v. Hall, Warden. Motions to direct

the Clerk to file petitions for writs of certiorari out of time denied.
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No. 129, Orig. Virginia v. Maryland. Report of the Special
Master received and ordered filed. Exceptions to the Report,
with supporting briefs, may be filed within 45 days. Replies, if
any, with supporting briefs, may be filed within 30 days. [For
earlier order herein, see, e. g., 536 U. S. 903.]

No. 01–1289. State Farm Mutual Automobile Insurance
Co. v. Campbell et al. Sup. Ct. Utah. [Certiorari granted,
535 U. S. 1111.] Motion of respondents for leave to file a brief in
response to petitioner’s supplemental brief granted. Motion of
petitioner for leave to file a second supplemental brief granted.

No. 02–102. Lawrence et al. v. Texas. Ct. App. Tex., 14th
Dist. [Certiorari granted, ante, p. 1044.] Motion of petitioners
to dispense with printing the joint appendix granted.

No. 02–572. Intel Corp. v. Advanced Micro Devices, Inc.
C. A. 9th Cir. The Solicitor General is invited to file a brief in
this case expressing the views of the United States. Justice
O’Connor took no part in the consideration or decision of this
order.

No. 02–626. South Florida Water Management District
v. Miccosukee Tribe of Indians et al. C. A. 11th Cir.; and

No. 02–649. Dee-K Enterprises, Inc., et al. v. Heveafil
Sdn. Bhd. et al. C. A. 4th Cir. The Solicitor General is invited
to file briefs in these cases expressing the views of the United
States.

No. 02–5664. Sell v. United States. C. A. 8th Cir. [Cer-
tiorari granted, ante, p. 999.] Motions of Drug Policy Alliance
and American Psychological Association et al. for leave to file
briefs as amici curiae granted.

No. 02–6416. Bowen v. Hunt, Governor of North Caro-
lina, et al. Ct. App. N. C. Motion of petitioner for reconsider-
ation of order denying leave to proceed in forma pauperis [ante,
p. 1026] denied.

No. 02–6955. Faison v. Merrill Lynch, Pierce, Fenner &
Smith Inc. et al. C. A. 11th Cir.;

No. 02–7182. Johnson v. Smart & Final Stores Corp. Ct.
App. Cal., 2d App. Dist.;

No. 02–7291. Sivilay v. Barnhart, Commissioner of Social
Security. C. A. 9th Cir.;
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No. 02–7517. Evans v. Merit Systems Protection Board.
C. A. Fed. Cir.; and

No. 02–7635. Cahn v. United States et al. C. A. 3d Cir.
Motions of petitioners for leave to proceed in forma pauperis
denied. Petitioners are allowed until February 3, 2003, within
which to pay the docketing fees required by Rule 38(a) and to
submit petitions in compliance with Rule 33.1 of the Rules of
this Court.

No. 02–7627. In re Barthmaier;
No. 02–7629. In re Bates;
No. 02–7667. In re Weldon;
No. 02–7696. In re Murray;
No. 02–7707. In re Nabors et al.;
No. 02–7963. In re Toward;
No. 02–7981. In re Vivone;
No. 02–7987. In re Leverette;
No. 02–8052. In re Underwood; and
No. 02–8071. In re Hawkins. Petitions for writs of habeas

corpus denied.

No. 02–8014. In re Jones. Motion of petitioner for leave to
proceed in forma pauperis denied, and petition for writ of habeas
corpus dismissed. See this Court’s Rule 39.8. As petitioner has
repeatedly abused this Court’s process, the Clerk is directed not
to accept any further petitions in noncriminal matters from peti-
tioner unless the docketing fee required by Rule 38(a) is paid and
the petition is submitted in compliance with Rule 33.1. See Mar-
tin v. District of Columbia Court of Appeals, 506 U. S. 1 (1992)
(per curiam). Justice Stevens dissents. See id., at 4, and
cases cited therein.

No. 02–7419. In re Simon;
No. 02–7434. In re Hayes;
No. 02–7457. In re Gibbs;
No. 02–7686. In re Erdman;
No. 02–7828. In re Barnett; and
No. 02–7962. In re Wright. Petitions for writs of manda-

mus denied.

No. 02–7836. In re Armendariz-Mata. Petition for writ of
mandamus and/or prohibition denied.
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Certiorari Denied

No. 01–1878. Hawaii et al. v. Vinson et al. C. A. 9th Cir.
Certiorari denied. Reported below: 288 F. 3d 1145.

No. 01–10864. Hitt v. Kansas. Sup. Ct. Kan. Certiorari de-
nied. Reported below: 273 Kan. 224, 42 P. 3d 732.

No. 01–10886. Neal v. Epps, Commissioner, Mississippi De-
partment of Corrections, et al. C. A. 5th Cir. Certiorari
denied. Reported below: 286 F. 3d 230.

No. 01–10912. Mire v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 02–275. Restrepo v. Ashcroft, Attorney General.
C. A. 5th Cir. Certiorari denied.

No. 02–319. Pitt v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 30 Fed. Appx. 321.

No. 02–320. Karamanos et al. v. United States. C. A. 3d
Cir. Certiorari denied. Reported below: 38 Fed. Appx. 727.

No. 02–324. Coy v. Phelps. C. A. 6th Cir. Certiorari de-
nied. Reported below: 286 F. 3d 295.

No. 02–348. Seiber et vir v. Oregon, By and Through the
Oregon State Board of Forestry. Ct. App. Ore. Certiorari
denied. Reported below: 178 Ore. App. 319, 37 P. 3d 259.

No. 02–384. Blackthorne v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 88.

No. 02–392. Notti et al. v. Cook Inlet Region, Inc. C. A.
9th Cir. Certiorari denied. Reported below: 31 Fed. Appx. 586.

No. 02–402. Oklahoma Department of Corrections v.
Stewart. C. A. 10th Cir. Certiorari denied. Reported below:
292 F. 3d 1257.

No. 02–426. Ballard et al. v. Garrett et al. Sup. Ct.
Ark. Certiorari denied. Reported below: 348 Ark. 567, 74
S. W. 3d 608.

No. 02–437. Jackson v. Chubb Corp. et al. C. A. 3d Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 163.
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No. 02–455. Schmidt v. United States et al. C. A. 3d Cir.
Certiorari denied.

No. 02–463. ALS Scan, Inc. v. Digital Service Consult-
ants, Inc. C. A. 4th Cir. Certiorari denied. Reported below:
293 F. 3d 707.

No. 02–476. Independent Petroleum Association of
America et al. v. Watson, Assistant Secretary for Land
and Minerals Management, et al. C. A. D. C. Cir. Certio-
rari denied. Reported below: 279 F. 3d 1036.

No. 02–484. Van Poyck v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 290 F. 3d 1318.

No. 02–504. Brockton Hospital v. National Labor Rela-
tions Board et al. C. A. D. C. Cir. Certiorari denied. Re-
ported below: 294 F. 3d 100.

No. 02–530. Gustafson et al. v. Bridgestone/Firestone,
Inc., et al. C. A. 7th Cir. Certiorari denied. Reported below:
288 F. 3d 1012.

No. 02–534. United States ex rel. Clausen v. Labora-
tory Corporation of America, Inc. C. A. 11th Cir. Certio-
rari denied. Reported below: 290 F. 3d 1301.

No. 02–540. City of Ferguson, Missouri v. International
Association of Firefighters of St. Louis. C. A. 8th Cir.
Certiorari denied. Reported below: 283 F. 3d 969.

No. 02–542. Ballard et al. v. Martin et al. Sup. Ct. Ark.
Certiorari denied. Reported below: 349 Ark. 564, 79 S. W. 3d 838.

No. 02–544. Hodges, Governor of South Carolina v.
Abraham, Secretary of Energy, et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 300 F. 3d 432.

No. 02–545. Chandler, Director of Human Services of
Hawaii, et al. v. Lovell et al.; Chandler, Director of
Human Services of Hawaii, et al. v. Hirata; and Chandler,
Director of Human Services of Hawaii, et al. v. Ho. C. A.
9th Cir. Certiorari denied. Reported below: 303 F. 3d 1039 (first
judgment); 45 Fed. Appx. 781 (second judgment) and 782 (third
judgment).
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No. 02–553. Brickwood Contractors, Inc. v. United
States. C. A. Fed. Cir. Certiorari denied. Reported below:
288 F. 3d 1371.

No. 02–554. Orr et al. v. American Heritage Life Insur-
ance Co. et al. C. A. 5th Cir. Certiorari denied. Reported
below: 294 F. 3d 702.

No. 02–557. Paper, Allied-Industrial, Chemical & En-
ergy Workers International Union v. TNS, Inc. C. A. 6th
Cir. Certiorari denied. Reported below: 296 F. 3d 384.

No. 02–560. Washoe County, Nevada, et al. v. Gibson.
C. A. 9th Cir. Certiorari denied. Reported below: 290 F. 3d
1175.

No. 02–566. Harley et al. v. 3M Co. et al. C. A. 8th Cir.
Certiorari denied. Reported below: 284 F. 3d 901.

No. 02–569. Lubetsky v. Applied Card Systems, Inc.
C. A. 11th Cir. Certiorari denied. Reported below: 296 F. 3d
1301.

No. 02–578. Jackson et al. v. Benson et al. Sup. Ct. Wis.
Certiorari denied. Reported below: 249 Wis. 2d 681, 639 N. W.
2d 545.

No. 02–580. Crisler et al. v. Browne et al. Sup. Ct. La.
Certiorari denied. Reported below: 821 So. 2d 483.

No. 02–588. Beazley, By and Through Her Guardian
ad litem, Beazley v. Superior Court of California et al.
C. A. 9th Cir. Certiorari denied. Reported below: 35 Fed.
Appx. 334.

No. 02–589. Pierson v. Charles E. Smith Co. Cir. Ct. Ar-
lington County, Va. Certiorari denied.

No. 02–594. Rolleston v. Sandease, Ltd., et al. Ct. App.
Ga. Certiorari denied. Reported below: 253 Ga. App. XXV.

No. 02–605. Hutson v. Rent-A-Center, Inc. C. A. 11th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 980.

No. 02–607. Bell v. New York et al. C. A. 2d Cir. Certio-
rari denied.
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No. 02–608. Beard, Warden, et al. v. Everett. C. A. 3d
Cir. Certiorari denied. Reported below: 290 F. 3d 500.

No. 02–609. Ringsred v. City of Duluth, Minnesota,
et al. C. A. 8th Cir. Certiorari denied. Reported below: 39
Fed. Appx. 480.

No. 02–613. Palotai v. University of Maryland at Col-
lege Park et al. C. A. 4th Cir. Certiorari denied. Reported
below: 38 Fed. Appx. 946.

No. 02–614. Slaughter v. Mississippi. Sup. Ct. Miss. Cer-
tiorari denied. Reported below: 815 So. 2d 1122.

No. 02–620. Burke v. Washington. Ct. App. Wash. Certio-
rari denied. Reported below: 108 Wash. App. 1048.

No. 02–622. Ramos v. Cobb, Justice, Supreme Court of
New York, Third Judicial District, et al. C. A. 2d Cir.
Certiorari denied.

No. 02–624. Aguilera et ux. v. Daniels/Nicholson Insur-
ance Agency et al. Ct. App. Ariz. Certiorari denied.

No. 02–625. Disabled Rights Action Committee v. Fre-
mont Street Experience Limited Liability Co. et al. C. A.
9th Cir. Certiorari denied. Reported below: 44 Fed. Appx. 100.

No. 02–629. Arnovick et al. v. Utah State Bar. Sup. Ct.
Utah. Certiorari denied. Reported below: 52 P. 3d 1246.

No. 02–630. Barr v. Florida et al. C. A. 11th Cir. Certio-
rari denied. Reported below: 37 Fed. Appx. 978.

No. 02–632. Logiodice v. Trustees of Maine Central In-
stitute et al. C. A. 1st Cir. Certiorari denied. Reported
below: 296 F. 3d 22.

No. 02–637. Postma v. City of Orange City, Iowa (two
judgments). Ct. App. Iowa. Certiorari denied.

No. 02–640. Ande et al. v. Fost et al. Ct. App. Wis. Cer-
tiorari denied. Reported below: 256 Wis. 2d 365, 647 N. W.
2d 265.

No. 02–641. Estate of Sorrells, By and Through Its
Independent Executrix, Thostenson, et al. v. City of
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Dallas, Texas, et al. C. A. 5th Cir. Certiorari denied. Re-
ported below: 45 Fed. Appx. 325.

No. 02–642. Starr v. City of Hattiesburg, Mississippi, et
al. C. A. 5th Cir. Certiorari denied. Reported below: 45 Fed.
Appx. 320.

No. 02–644. Hoffman et al. v. Jeffords. C. A. D. C. Cir.
Certiorari denied.

No. 02–645. Booth et al. v. Hvass, Commissioner, Minne-
sota Department of Corrections, et al. C. A. 8th Cir.
Certiorari denied. Reported below: 302 F. 3d 849.

No. 02–650. Evans v. DeRidder Municipal Fire & Police
Civil Service Board. Sup. Ct. La. Certiorari denied. Re-
ported below: 815 So. 2d 61.

No. 02–654. Kazyak v. Winstead. Sup. Ct. Va. Certiorari
denied.

No. 02–656. Franklin et vir v. Chapman. C. A. 11th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 942.

No. 02–657. Scott et al. v. Hansen et al. Sup. Ct. N. D.
Certiorari denied. Reported below: 645 N. W. 2d 223.

No. 02–660. Cliffs Synfuel Corp. v. Norton, Secretary
of the Interior, et al. C. A. 10th Cir. Certiorari denied.
Reported below: 291 F. 3d 1250.

No. 02–664. Brown v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 02–665. Vegliante v. New Jersey Department of
Treasury, Division of Taxation. C. A. 3d Cir. Certiorari de-
nied. Reported below: 41 Fed. Appx. 595.

No. 02–668. We Care Trading Co., Inc. v. Coach, Inc.
C. A. 2d Cir. Certiorari denied. Reported below: 67 Fed.
Appx. 626.

No. 02–669. Patel et al. v. Permian Cardiology Group
et al. C. A. 5th Cir. Certiorari denied. Reported below: 298
F. 3d 333.
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No. 02–671. Jenkins v. Jackson et ux. Int. Ct. App. Haw.
Certiorari denied. Reported below: 98 Haw. 512, 51 P. 3d 379.

No. 02–673. Barber v. Cox, Secretary of State of Geor-
gia. Sup. Ct. Ga. Certiorari denied. Reported below: 275 Ga.
415, 568 S. E. 2d 478.

No. 02–676. Adair v. Smith, Warden, et al. C. A. 9th Cir.
Certiorari denied. Reported below: 35 Fed. Appx. 559.

No. 02–677. Palumbo v. Weill et al. C. A. 2d Cir. Certio-
rari denied. Reported below: 37 Fed. Appx. 571.

No. 02–681. Arcade Textiles, Inc., et al. v. Security In-
surance Company of Hartford et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 40 Fed. Appx. 767.

No. 02–684. Watkins v. Georgia. Ct. App. Ga. Certiorari
denied. Reported below: 253 Ga. App. 382, 559 S. E. 2d 133.

No. 02–685. Brown v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 42 Fed. Appx. 623.

No. 02–689. Scheiber v. Dolby Laboratories, Inc., et al.
C. A. 7th Cir. Certiorari denied. Reported below: 293 F. 3d
1014.

No. 02–690. Nyeholt v. Principi, Secretary of Veterans
Affairs. C. A. Fed. Cir. Certiorari denied. Reported below:
298 F. 3d 1350.

No. 02–691. Pickelman et al. v. Michigan State Police
et al. C. A. 6th Cir. Certiorari denied. Reported below: 31
Fed. Appx. 298.

No. 02–694. Johnson et vir v. Emerald Greens Property
Owners Association Board of Directors et al. C. A. 4th
Cir. Certiorari denied. Reported below: 34 Fed. Appx. 437.

No. 02–696. Limbocker v. Smith, Sheriff, Santa Clara
County, California, et al. C. A. 9th Cir. Certiorari denied.

No. 02–698. Pace v. Gaines, Judge, Superior Court of
Arizona, County of Maricopa, et al. Ct. App. Ariz. Cer-
tiorari denied.
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No. 02–699. Tidyman’s, Inc. v. Hemmings et al. C. A. 9th
Cir. Certiorari denied. Reported below: 285 F. 3d 1174.

No. 02–702. Vazin v. Tennessee State University et al.
C. A. 6th Cir. Certiorari denied. Reported below: 36 Fed.
Appx. 563.

No. 02–703. Bevan v. NBC News Bureaus, Inc., et al.
Dist. Ct. App. Fla., 4th Dist. Certiorari denied. Reported
below: 816 So. 2d 638.

No. 02–706. Dalmer v. Lamoille Family Center et al.
Sup. Ct. Vt. Certiorari denied. Reported below: 174 Vt. 157,
811 A. 2d 1214.

No. 02–717. MacPhail v. Oceaneering International,
Inc. C. A. 5th Cir. Certiorari denied. Reported below: 302
F. 3d 274.

No. 02–721. Chandler v. South Carolina Farm Bureau
Insurance Cos. Sup. Ct. S. C. Certiorari denied.

No. 02–723. Sherfey et ux. v. Sherfey et ux. Ct. App.
Ky. Certiorari denied. Reported below: 74 S. W. 3d 777.

No. 02–725. Pulice v. Encisco et al. C. A. 3d Cir. Certio-
rari denied. Reported below: 39 Fed. Appx. 692.

No. 02–726. Navarro Pineda et al. v. City of Houston,
Texas. C. A. 5th Cir. Certiorari denied. Reported below:
291 F. 3d 325.

No. 02–727. Ty Inc. v. Publications International, Ltd.
C. A. 7th Cir. Certiorari denied. Reported below: 292 F. 3d 512.

No. 02–729. Morley v. James J. Gory Mechanical Con-
tracting, Inc. Sup. Ct. Pa. Certiorari denied.

No. 02–731. Pace v. Gaines, Judge, Superior Court of Ar-
izona, Maricopa County, et al. Ct. App. Ariz. Certiorari
denied.

No. 02–732. Fleming et al. v. Jefferson County School
District R–1. C. A. 10th Cir. Certiorari denied. Reported
below: 298 F. 3d 918.
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No. 02–735. Bevan v. NBC News Bureaus, Inc., et al.
Dist. Ct. App. Fla., 4th Dist. Certiorari denied. Reported
below: 816 So. 2d 638.

No. 02–742. Medical Air Technology Corp. v. Marwan
Investment, Inc., et al. C. A. 1st Cir. Certiorari denied.
Reported below: 303 F. 3d 11.

No. 02–743. McMahon v. Albany Unified School District
et al. Ct. App. Cal., 1st App. Dist. Certiorari denied.

No. 02–748. Johnson v. Adoption Center of Choice et al.
C. A. 10th Cir. Certiorari denied. Reported below: 293 F. 3d
1196.

No. 02–752. Westaff (USA) Inc., as Administrator of the
Western Staff Services Employee Heath Plan, dba West-
ern Staff Services v. Arce. C. A. 9th Cir. Certiorari denied.
Reported below: 298 F. 3d 1164.

No. 02–753. World Church of the Creator v. TE-TA-MA
Truth Foundation-Family of URI, Inc. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 297 F. 3d 662.

No. 02–755. City of Garland, Texas v. Larson. C. A. 5th
Cir. Certiorari denied. Reported below: 46 Fed. Appx. 225.

No. 02–760. Armada Oil & Gas Co. et al. v. PDV Midwest
Refining, L. L. C., et al. C. A. 6th Cir. Certiorari denied.
Reported below: 305 F. 3d 498.

No. 02–761. Alvarez-Portillo v. Ashcroft, Attorney
General, et al. C. A. 8th Cir. Certiorari denied.

No. 02–762. Banks v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 29 Fed. Appx. 276.

No. 02–767. Fairfax Nursing Home, Inc. v. Department
of Health and Human Services. C. A. 7th Cir. Certiorari
denied. Reported below: 300 F. 3d 835.

No. 02–769. Bowler v. Potter, Postmaster General.
C. A. 8th Cir. Certiorari denied. Reported below: 28 Fed.
Appx. 608.

No. 02–775. Keane, Superintendent, Woodburne Correc-
tional Facility v. Erazo. C. A. 2d Cir. Certiorari denied.
Reported below: 42 Fed. Appx. 527.
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No. 02–778. Oliver v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 57 M. J. 170.

No. 02–779. Conti et al. v. United States. C. A. Fed. Cir.
Certiorari denied. Reported below: 291 F. 3d 1334.

No. 02–780. Osorio-Sanchez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 45 Fed. Appx. 320.

No. 02–781. Willenbring v. United States. C. A. Armed
Forces. Certiorari denied. Reported below: 57 M. J. 321.

No. 02–785. Myers v. Halliburton Co. et al. Sup. Ct. Tex.
Certiorari denied. Reported below: 80 S. W. 3d 566.

No. 02–788. Robinson v. Board of Education of the City
of Chicago et al. C. A. 7th Cir. Certiorari denied. Reported
below: 37 Fed. Appx. 805.

No. 02–790. Alder et al. v. Tennessee Valley Authority
et al. C. A. 6th Cir. Certiorari denied. Reported below: 43
Fed. Appx. 952.

No. 02–791. Brunette v. Ojai Publishing Co., Inc., dba
The Ojai Valley News, et al. C. A. 9th Cir. Certiorari de-
nied. Reported below: 294 F. 3d 1205.

No. 02–794. Hickey v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 302 F. 3d 37.

No. 02–795. Frost v. Harper et al. C. A. 5th Cir. Certio-
rari denied.

No. 02–796. Golightly et al. v. Montoya et al. C. A. 9th
Cir. Certiorari denied. Reported below: 301 F. 3d 985.

No. 02–799. Williams et al. v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 40 Fed. Appx. 843.

No. 02–808. Marra v. Leftridge Byrd, Superintendent,
State Correctional Institution at Chester, et al. C. A.
3d Cir. Certiorari denied. Reported below: 46 Fed. Appx. 83.

No. 02–812. Fisher v. United States; and
No. 02–7503. Sutton v. United States. C. A. 11th Cir.

Certiorari denied. Reported below: 289 F. 3d 1329.
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No. 02–814. Agustin v. England, Secretary of the Navy.
C. A. 9th Cir. Certiorari denied. Reported below: 37 Fed.
Appx. 895.

No. 02–824. St. Hilaire v. New Hampshire Real Estate
Commission. Sup. Ct. N. H. Certiorari denied.

No. 02–835. Krantz v. Prudential Investments Fund
Management LLC et al. C. A. 3d Cir. Certiorari denied.
Reported below: 305 F. 3d 140.

No. 02–866. Soudavar v. Federal Aviation Administra-
tion. C. A. 5th Cir. Certiorari denied. Reported below: 45
Fed. Appx. 323.

No. 02–867. Soudavar v. Bush, President of the United
States. C. A. 5th Cir. Certiorari denied. Reported below: 46
Fed. Appx. 731.

No. 02–877. Yeager v. Ohio Civil Rights Commission. Ct.
App. Ohio, Trumbull County. Certiorari denied. Reported
below: 148 Ohio App. 3d 459, 773 N. E. 2d 1097.

No. 02–883. Shawver v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 428.

No. 02–884. Johnson v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 42 Fed. Appx. 959.

No. 02–907. Ross v. United States. C. A. 11th Cir. Certio-
rari denied. Reported below: 289 F. 3d 677.

No. 02–908. Berghoudian v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 44 Fed. Appx. 205.

No. 02–913. Porcelli v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 303 F. 3d 452.

No. 02–6039. Toney v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.

No. 02–6114. Charles v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 758.

No. 02–6135. Solano v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 29 Fed. Appx. 831.
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No. 02–6163. Gordon v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 291 F. 3d 181.

No. 02–6170. Fischer v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 285 F. 3d 596.

No. 02–6368. Rhind et al. v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 289 F. 3d 690.

No. 02–6448. Gutierrez-Farias v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 294 F. 3d 657.

No. 02–6450. Hillhouse v. California. Sup. Ct. Cal. Cer-
tiorari denied. Reported below: 27 Cal. 4th 469, 40 P. 3d 754.

No. 02–6462. Manuel v. Florida. Dist. Ct. App. Fla., 2d
Dist. Certiorari denied. Reported below: 825 So. 2d 386.

No. 02–6480. Hargis v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 37 Fed. Appx. 656.

No. 02–6522. Lopez v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.

No. 02–6545. Ramirez-Chilel v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 289 F. 3d 744.

No. 02–6565. Hartman v. Lee, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 283 F. 3d 190.

No. 02–6624. Johnson v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 41 Fed. Appx. 745.

No. 02–6642. Gully v. Iowa et al. C. A. 8th Cir. Certio-
rari denied.

No. 02–6652. Laxton v. Wisconsin. Sup. Ct. Wis. Certio-
rari denied. Reported below: 254 Wis. 2d 185, 647 N. W. 2d 784.

No. 02–6693. Smalley v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 294 F. 3d 1030.

No. 02–6746. Woodruff v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 296 F. 3d 1041.

No. 02–6750. Bailey v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 44 Fed. Appx. 652.



537ORD Unit: $PT1 [05-04-04 10:07:31] PGT: ORD1BV (Bound Volume)

1115ORDERS

January 13, 2003537 U. S.

No. 02–6764. Hemeda v. Sbarro, Inc., et al. App. Div.,
Sup. Ct. N. Y., 3d Jud. Dept. Certiorari denied. Reported
below: 289 App. Div. 2d 784, 734 N. Y. S. 2d 513.

No. 02–6876. Stevens v. Tennessee. Sup. Ct. Tenn. Cer-
tiorari denied. Reported below: 78 S. W. 3d 817.

No. 02–6879. Gray v. Bowersox, Superintendent, South
Central Correctional Center. C. A. 8th Cir. Certiorari
denied. Reported below: 281 F. 3d 749.

No. 02–6900. Grigsby v. Guyton et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 38 Fed. Appx. 934.

No. 02–6903. Crowe v. Head, Warden. Sup. Ct. Ga. Cer-
tiorari denied.

No. 02–6913. Boulware v. Laughrun et al. C. A. 4th Cir.
Certiorari denied. Reported below: 41 Fed. Appx. 685.

No. 02–6917. Padilla v. Florida. Dist. Ct. App. Fla., 5th
Dist. Certiorari denied. Reported below: 818 So. 2d 522.

No. 02–6919. Negrete v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–6923. Steele v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 27 Cal. 4th 1230, 47 P. 3d 225.

No. 02–6927. Thompson v. Galetka, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 42 Fed. Appx. 397.

No. 02–6931. Richardson v. California. C. A. 9th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 573.

No. 02–6932. Rucker v. Ford et al. C. A. 9th Cir. Certio-
rari denied.

No. 02–6933. Sistrunk v. Armenakis, Assistant Director,
Oregon Department of Corrections. C. A. 9th Cir. Certio-
rari denied. Reported below: 292 F. 3d 669.

No. 02–6937. Butler v. Nevada. Sup. Ct. Nev. Certiorari
denied.
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No. 02–6938. Shelton v. Dos Santos et al. C. A. 8th Cir.
Certiorari denied.

No. 02–6939. Seeboth v. Hunter, Warden, et al. C. A.
9th Cir. Certiorari denied.

No. 02–6940. Miller v. Belgado et al. C. A. 7th Cir. Cer-
tiorari denied.

No. 02–6944. Gaines v. Huskey, Warden. C. A. 9th Cir.
Certiorari denied.

No. 02–6951. Williams v. Yukins, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–6957. Finch v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 02–6960. Goldwater v. Arizona et al. Ct. App. Ariz.
Certiorari denied.

No. 02–6961. Goldwater v. Board of Chiropractic Exam-
iners et al. Ct. App. Ariz. Certiorari denied.

No. 02–6963. Kelch v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 02–6964. Ochoa v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 37 Fed. Appx. 90.

No. 02–6969. Lookingbill v. Cockrell, Director, Texas
Department of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 293 F. 3d 256.

No. 02–6971. Ramirez v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–6973. Scott v. Gonzalez, Warden. C. A. 11th Cir.
Certiorari denied.

No. 02–6974. Scott v. Curry et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 46 Fed. Appx. 732.
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No. 02–6976. Cohen v. Senkowski, Superintendent, Clin-
ton Correctional Facility. C. A. 2d Cir. Certiorari denied.
Reported below: 290 F. 3d 485.

No. 02–6978. Reynolds v. Wackenhut Correction Corp.
et al. C. A. 5th Cir. Certiorari denied.

No. 02–6984. Hawkins v. Washington. Ct. App. Wash.
Certiorari denied.

No. 02–6988. Dopp v. Labette County, Kansas, et al. Ct.
App. Kan. Certiorari denied. Reported below: 30 Kan. App. 2d
–––, 45 P. 3d 403.

No. 02–6989. Palmer v. U S WEST Communications, Inc.,
et al. C. A. 10th Cir. Certiorari denied. Reported below: 36
Fed. Appx. 644.

No. 02–6990. Koontz v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 27 Cal. 4th 1041, 46 P. 3d 335.

No. 02–6993. Drago v. Florida. Dist. Ct. App. Fla., 2d Dist.
Certiorari denied. Reported below: 825 So. 2d 379.

No. 02–6997. Ruelas v. Hall, Warden. C. A. 9th Cir. Cer-
tiorari denied.

No. 02–7000. Brown v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–7010. Hudson v. Louisiana Division of Probation
and Parole et al. C. A. 5th Cir. Certiorari denied.

No. 02–7015. Dempere v. City of Tukwila, Washington,
et al. C. A. 9th Cir. Certiorari denied. Reported below: 34
Fed. Appx. 531.

No. 02–7017. Wiley v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 355 N. C. 592, 565 S. E.
2d 22.

No. 02–7022. Gandarela v. Johnson, Superintendent,
Snake River Correctional Facility. C. A. 9th Cir. Certio-
rari denied. Reported below: 286 F. 3d 1080.
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No. 02–7026. Wilson v. Indiana. Ct. App. Ind. Certiorari
denied. Reported below: 768 N. E. 2d 1050.

No. 02–7029. Kubilis v. Frank et al. C. A. 3d Cir. Certio-
rari denied.

No. 02–7032. Gardner v. Gardner (two judgments). Ct. Sp.
App. Md. Certiorari denied.

No. 02–7035. Peterson v. Cain, Warden. C. A. 5th Cir.
Certiorari denied. Reported below: 302 F. 3d 508.

No. 02–7038. Nabelek v. Collins, Judge, District Court
of Texas, Harris County. C. A. 5th Cir. Certiorari denied.
Reported below: 48 Fed. Appx. 104.

No. 02–7043. Streety v. Curtis, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–7045. Pruett v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–7046. Johnson v. Hines, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 44 Fed. Appx. 434.

No. 02–7050. Wambach v. North Carolina Department of
Revenue et al. C. A. 4th Cir. Certiorari denied. Reported
below: 43 Fed. Appx. 558.

No. 02–7053. Tyner v. Ray, Chairman, Georgia Board of
Pardons and Paroles. C. A. 11th Cir. Certiorari denied.
Reported below: 37 Fed. Appx. 499.

No. 02–7054. Zapata v. Greiner, Superintendent, Green
Haven Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 02–7055. Sanchez v. New Mexico. Sup. Ct. N. M. Cer-
tiorari denied.

No. 02–7061. Brown v. Unknown Cardiologist et al.
C. A. 5th Cir. Certiorari denied. Reported below: 46 Fed.
Appx. 227.

No. 02–7063. Tropf et ux. v. Fidelity National Title In-
surance Co. et al. C. A. 6th Cir. Certiorari denied. Re-
ported below: 289 F. 3d 929.
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No. 02–7064. Collins v. Johnson, Superintendent, Snake
River Correctional Institution. C. A. 9th Cir. Certiorari
denied. Reported below: 39 Fed. Appx. 588.

No. 02–7067. Horton v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–7068. Datrice v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 02–7070. Ashley v. Toney, Warden, et al. C. A. 8th
Cir. Certiorari denied.

No. 02–7073. Brazile v. California. Ct. App. Cal., 4th App.
Dist. Certiorari denied.

No. 02–7075. Cunningham v. O’Leary et al. C. A. 7th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 232.

No. 02–7076. Chansuolme v. Elo, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 35 Fed. Appx. 228.

No. 02–7079. Bell v. Texas. Ct. App. Tex., 3d Dist. Certio-
rari denied.

No. 02–7080. Page v. DeMorales, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 930.

No. 02–7081. Hamlin v. Maine. Sup. Jud. Ct. Me. Certio-
rari denied.

No. 02–7082. Mims v. Moore, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari
denied.

No. 02–7083. Elliott v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 46 Fed.
Appx. 227.

No. 02–7087. Jones v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 02–7092. Taylor v. Hawk Sawyer, Director, Federal
Bureau of Prisons, et al. C. A. 9th Cir. Certiorari denied.
Reported below: 284 F. 3d 1143.
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No. 02–7094. Cox v. Florida. Sup. Ct. Fla. Certiorari de-
nied. Reported below: 819 So. 2d 705.

No. 02–7095. Farrell v. Grievance Committee for the
Eastern District of New York. C. A. 2d Cir. Certiorari
denied. Reported below: 31 Fed. Appx. 50.

No. 02–7096. Camp v. California. Sup. Ct. Cal. Certio-
rari denied.

No. 02–7097. Blandino v. District Court of Nevada,
Clark County, et al. C. A. 9th Cir. Certiorari denied.

No. 02–7100. Mahaffey v. Schomig, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 294 F. 3d 907.

No. 02–7101. Fullwood v. Lee, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 290 F. 3d 663.

No. 02–7105. Mastriano v. Stewart, Director, Arizona
Department of Corrections, et al. C. A. 9th Cir. Certio-
rari denied.

No. 02–7111. Strong v. Edwards, Superintendent, Otis-
ville Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 02–7112. Estrada Gonzales v. Cockrell, Director,
Texas Department of Criminal Justice, Institutional Di-
vision. C. A. 5th Cir. Certiorari denied.

No. 02–7121. Howard v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–7124. Uzenda Gobbi v. Shaftesbury Glen Golf &
Fish Club, LLC, et al. C. A. 4th Cir. Certiorari denied.

No. 02–7128. Hong v. Illinois. App. Ct. Ill., 2d Dist. Cer-
tiorari denied.

No. 02–7129. McKnight v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 02–7130. Cornelius v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.
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No. 02–7135. Agnew v. Garraghty, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 36 Fed. Appx. 96.

No. 02–7140. Cruz v. Small, Warden. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 44 Fed. Appx. 792.

No. 02–7141. Franklin v. Small, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 02–7142. Pinet v. Blaine, Superintendent, State Cor-
rectional Institution at Greene, et al. C. A. 3d Cir. Cer-
tiorari denied.

No. 02–7144. Peterson v. Piedmont Technical College
et al. C. A. 4th Cir. Certiorari denied. Reported below: 42
Fed. Appx. 589.

No. 02–7151. Slaughter v. California. Sup. Ct. Cal. Cer-
tiorari denied. Reported below: 27 Cal. 4th 1187, 47 P. 3d 262.

No. 02–7154. Thomas v. Small, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 36 Fed. Appx. 889.

No. 02–7155. Armstrong v. Iowa. Ct. App. Iowa. Certio-
rari denied.

No. 02–7159. Larson v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 02–7164. Pearson v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 356 N. C. 22, 566 S. E. 2d 50.

No. 02–7168. Johnson v. Newland, Warden. C. A. 9th Cir.
Certiorari denied.

No. 02–7169. Krause v. Waddington, Superintendent,
Stafford Creek Corrections Center. C. A. 9th Cir. Cer-
tiorari denied.

No. 02–7170. Lloyd v. VanNatta, Superintendent, Miami
Correctional Facility. C. A. 7th Cir. Certiorari denied.
Reported below: 296 F. 3d 630.

No. 02–7187. Valle v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.
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No. 02–7188. Thomas v. Watkins, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 44 Fed. Appx. 302.

No. 02–7190. Moore v. Breslin, Superintendent, Arthur
Kill Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 02–7193. Hinkle v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–7194. Eldridge v. Portuondo, Superintendent,
Shawangunk Correctional Facility. C. A. 2d Cir. Certio-
rari denied.

No. 02–7195. Courtemanche v. Mester, Judge, Circuit
Court of Michigan, Sixth Circuit. Ct. App. Mich. Certio-
rari denied.

No. 02–7196. Davidson v. Indiana. Sup. Ct. Ind. Certiorari
denied. Reported below: 763 N. E. 2d 441.

No. 02–7197. Carter v. Epps, Commissioner, Mississippi
Department of Corrections, et al. C. A. 5th Cir. Certio-
rari denied.

No. 02–7201. Sepulveda v. Florida et al. C. A. 11th Cir.
Certiorari denied.

No. 02–7206. Gasca v. Gasca. Ct. App. Tex., 8th Dist. Cer-
tiorari denied.

No. 02–7207. Gasca v. Gasca. Ct. App. Tex., 8th Dist. Cer-
tiorari denied.

No. 02–7209. Brown v. Hamlet, Warden. C. A. 9th Cir.
Certiorari denied.

No. 02–7210. Parr v. Smith, Warden. C. A. 6th Cir. Cer-
tiorari denied.

No. 02–7211. Outlaw v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 02–7213. Morrison v. First National Bank (Zanes-
ville). Ct. App. Ohio, Franklin County. Certiorari denied.
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No. 02–7214. King v. Barnes et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 39 Fed. Appx. 866.

No. 02–7215. Whigham v. Arizona et al. C. A. 9th Cir.
Certiorari denied. Reported below: 43 Fed. Appx. 111.

No. 02–7216. Pridgen v. Massachusetts. App. Ct. Mass.
Certiorari denied. Reported below: 54 Mass. App. 1110, 765
N. E. 2d 827.

No. 02–7218. Kim v. Maxey Training School et al. C. A.
6th Cir. Certiorari denied. Reported below: 35 Fed. Appx. 207.

No. 02–7220. Graham v. Mazzuca, Superintendent, Fish-
kill Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 02–7222. Elkins v. Schneider, fka Elz. Ct. App. Wis.
Certiorari denied. Reported below: 256 Wis. 2d 693, 647 N. W.
2d 467.

No. 02–7226. Fedorowicz v. Utah. Sup. Ct. Utah. Certio-
rari denied. Reported below: 52 P. 3d 1194.

No. 02–7227. Williamson v. City of Corpus Christi,
Texas, et al. C. A. 5th Cir. Certiorari denied.

No. 02–7229. Wilson v. Walls, Warden. C. A. 7th Cir.
Certiorari denied.

No. 02–7230. Bell v. Virginia. Sup. Ct. Va. Certiorari de-
nied. Reported below: 264 Va. 172, 563 S. E. 2d 695.

No. 02–7231. Gathings v. Mississippi. Sup. Ct. Miss. Cer-
tiorari denied. Reported below: 822 So. 2d 266.

No. 02–7233. Pofahl v. Nebraska. Sup. Ct. Neb. Certio-
rari denied.

No. 02–7236. Drew v. Tessmer, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 36 Fed. Appx. 561.

No. 02–7238. Carrafa v. Middleton, Warden. C. A. 9th
Cir. Certiorari denied. Reported below: 44 Fed. Appx. 182.

No. 02–7239. Sanchez v. White, Secretary, Department
of the Army. C. A. 6th Cir. Certiorari denied. Reported
below: 36 Fed. Appx. 844.
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No. 02–7240. Howell v. Barnhart, Commissioner of So-
cial Security. C. A. 6th Cir. Certiorari denied. Reported
below: 37 Fed. Appx. 765.

No. 02–7241. Jackson v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 34 Fed. Appx. 967.

No. 02–7243. Shelton v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 02–7245. Farnam v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 28 Cal. 4th 107, 47 P. 3d 988.

No. 02–7246. Sirhan v. United States District Court for
the Central District of California et al. C. A. 9th Cir.
Certiorari denied.

No. 02–7248. Faison v. Crosby et al. Dist. Ct. App. Fla.,
1st Dist. Certiorari denied. Reported below: 823 So. 2d 767.

No. 02–7249. Seitz v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 02–7250. Lambert v. Louisiana. Dist. Ct. La., La-
fayette Parish. Certiorari denied.

No. 02–7252. Wilcox v. Iron Out, Inc., et al. C. A. 7th
Cir. Certiorari denied.

No. 02–7255. Lee v. California. Ct. App. Cal., 1st App.
Dist. Certiorari denied.

No. 02–7260. Moon v. Head, Warden. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 285 F. 3d 1301.

No. 02–7268. Simpson v. Texas. Ct. App. Tex., 14th Dist.
Certiorari denied.

No. 02–7273. Wilson v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 38 Fed. Appx. 109.

No. 02–7275. Pace v. Kelly, Superintendent, Central
Mississippi Correctional Facility. C. A. 5th Cir. Certio-
rari denied.
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No. 02–7277. McGee v. Moore, Superintendent, Monroe
Correctional Complex. C. A. 9th Cir. Certiorari denied.

No. 02–7278. Lace v. Wisconsin. Ct. App. Wis. Certiorari
denied. Reported below: 256 Wis. 2d 1046, 650 N. W. 2d 321.

No. 02–7279. LeBar v. Waddington, Superintendent,
Stafford Creek Corrections Center. C. A. 9th Cir. Cer-
tiorari denied.

No. 02–7283. Williams v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 355 N. C. 501, 565 S. E.
2d 609.

No. 02–7286. Hernandez v. Wiley, Warden, et al. C. A.
9th Cir. Certiorari denied. Reported below: 33 Fed. Appx. 343.

No. 02–7292. Box v. Kemna, Superintendent, Crossroads
Correctional Center. C. A. 8th Cir. Certiorari denied.

No. 02–7293. Brown v. Lakeside Dental Care. C. A. 5th
Cir. Certiorari denied. Reported below: 45 Fed. Appx. 325.

No. 02–7294. Peek v. Moore, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. Re-
ported below: 33 Fed. Appx. 991.

No. 02–7295. Burgess v. Carmichael et al. C. A. 9th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 288.

No. 02–7296. Tedesco v. Berthiame et al. C. A. 11th Cir.
Certiorari denied. Reported below: 275 F. 3d 57.

No. 02–7297. Thirkield v. Pitcher, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–7298. Washington v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 02–7299. Murphy v. Mississippi. Ct. App. Miss. Cer-
tiorari denied. Reported below: 798 So. 2d 609.

No. 02–7300. Salazar v. Florida. Dist. Ct. App. Fla., 3d
Dist. Certiorari denied. Reported below: 816 So. 2d 635.

No. 02–7302. Sartori v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 35 Fed. Appx. 58.
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No. 02–7303. Sklar v. New York Life Insurance Co.
C. A. 2d Cir. Certiorari denied. Reported below: 34 Fed.
Appx. 403.

No. 02–7304. Myron v. Lockyer, Attorney General of
California, et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 41 Fed. Appx. 971.

No. 02–7306. Turpin v. Mueller. C. A. 6th Cir. Certiorari
denied. Reported below: 37 Fed. Appx. 151.

No. 02–7307. Fultz v. Nevada. Sup. Ct. Nev. Certiorari
denied.

No. 02–7308. Brooks v. Duncan, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 02–7310. Hughes v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–7311. Green v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 02–7319. Leikett v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 39 Fed. Appx. 944.

No. 02–7321. Stotts v. Luna, Warden. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 46 Fed. Appx. 523.

No. 02–7322. Russell v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–7323. Sapeu v. Gaither, Warden. C. A. 11th Cir.
Certiorari denied.

No. 02–7325. Holmes v. Meyers, Superintendent, State
Correctional Institution at Rockview, et al. C. A. 3d Cir.
Certiorari denied.

No. 02–7327. Banks v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied. Reported below: 43 P. 3d 390.

No. 02–7330. Guydon v. Johnson, Warden. C. A. 6th Cir.
Certiorari denied.
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No. 02–7335. Buchanan v. Haley, Commissioner, Alabama
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. Reported below: 44 Fed. Appx. 945.

No. 02–7337. Tharpe v. Head, Warden. Super. Ct. Butts
County, Ga. Certiorari denied.

No. 02–7338. Walker v. Graves, Warden. C. A. 8th Cir.
Certiorari denied.

No. 02–7340. Talley v. Webb et al. C. A. 6th Cir. Certio-
rari denied. Reported below: 46 Fed. Appx. 313.

No. 02–7341. Williams v. Karr et al. Sup. Ct. Colo. Cer-
tiorari denied. Reported below: 50 P. 3d 910.

No. 02–7344. Storm v. California. Sup. Ct. Cal. Certiorari
denied. Reported below: 28 Cal. 4th 1007, 52 P. 3d 52.

No. 02–7345. Martin v. New Jersey et al. C. A. 3d Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 40.

No. 02–7347. Kahn v. Popeyes of Maryland, Inc. C. A.
4th Cir. Certiorari denied. Reported below: 34 Fed. Appx. 946.

No. 02–7353. Sterling v. Hall, Warden. C. A. 11th Cir.
Certiorari denied.

No. 02–7354. Scott v. Thompson, Warden. Super. Ct.
Mitchell County, Ga. Certiorari denied.

No. 02–7355. Robinson v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 02–7358. Johnson v. Cherian et al. C. A. 5th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 481.

No. 02–7360. Davis v. Schuetzle, Warden. C. A. 8th Cir.
Certiorari denied. Reported below: 41 Fed. Appx. 904.

No. 02–7361. Cobble v. Kentucky. C. A. 6th Cir. Certio-
rari denied. Reported below: 46 Fed. Appx. 320.

No. 02–7367. Trice v. Sikes, Warden. C. A. 11th Cir. Cer-
tiorari denied.
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No. 02–7369. Portalatin v. City of Altamonte Springs,
Florida. C. A. 11th Cir. Certiorari denied. Reported below:
46 Fed. Appx. 621.

No. 02–7378. Dung Hung Nguyen v. Castro, Warden.
C. A. 9th Cir. Certiorari denied.

No. 02–7382. Murphy v. Missouri Board of Probation and
Parole et al. C. A. 8th Cir. Certiorari denied.

No. 02–7390. Robinson, aka Ben Yowel v. Angelone, Di-
rector, Virginia Department of Corrections. C. A. 4th Cir.
Certiorari denied. Reported below: 38 Fed. Appx. 939.

No. 02–7392. Jordan v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–7393. Lynch-Bey v. Bolden et al. C. A. 6th Cir.
Certiorari denied. Reported below: 44 Fed. Appx. 696.

No. 02–7395. Lacy v. Mississippi. Ct. App. Miss. Certiorari
denied. Reported below: 821 So. 2d 850.

No. 02–7400. Proffitt v. Garraghty, Warden. C. A. 4th
Cir. Certiorari denied. Reported below: 39 Fed. Appx. 918.

No. 02–7405. Carter v. Michigan. Ct. App. Mich. Certio-
rari denied.

No. 02–7406. Willems v. Pima County, Arizona, By and
Through Its Board of Supervisors, et al. C. A. 9th Cir.
Certiorari denied.

No. 02–7408. Strayer-Szerlip v. Szerlip. Ct. App. Ohio,
Knox County. Certiorari denied.

No. 02–7414. Welch v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 02–7415. Williams v. Mississippi. Sup. Ct. Miss. Cer-
tiorari denied.

No. 02–7416. Wilson v. Wesley Medical Center. C. A.
10th Cir. Certiorari denied.
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No. 02–7417. Winfield v. Herbert, Superintendent,
Attica Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 02–7421. LeGrande v. North Carolina et al. Sup.
Ct. N. C. Certiorari denied. Reported below: 356 N. C. 164, 568
S. E. 2d 196.

No. 02–7423. Belton v. Henson, Sheriff, Angelina
County, Texas, et al. C. A. 5th Cir. Certiorari denied. Re-
ported below: 48 Fed. Appx. 104.

No. 02–7424. White v. Salt Lake County, Utah, et al.
C. A. 10th Cir. Certiorari denied.

No. 02–7425. McDowell v. Colorado. Ct. App. Colo. Cer-
tiorari denied.

No. 02–7426. McGhee v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.

No. 02–7428. Evans v. Vaughn, Superintendent, State
Correctional Institution at Graterford. C. A. 3d Cir.
Certiorari denied.

No. 02–7432. Stephens v. Hall, Superintendent, Old Col-
ony Correctional Center. C. A. 1st Cir. Certiorari denied.
Reported below: 294 F. 3d 210.

No. 02–7437. Hill v. Bowersox, Superintendent, South
Central Correctional Center. C. A. 8th Cir. Certiorari
denied.

No. 02–7454. Lockhart v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 02–7460. Anderson v. Washington. Ct. App. Wash.
Certiorari denied.

No. 02–7463. Lopez-Chaparro, aka Munoz-Acosta v.
United States. C. A. 5th Cir. Certiorari denied.

No. 02–7466. Anderson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 36 Fed. Appx. 512.
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No. 02–7468. Bellenger v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 102.

No. 02–7469. Montalvo-Dominguez v. United States.
C. A. 9th Cir. Certiorari denied. Reported below: 44 Fed.
Appx. 791.

No. 02–7470. Lamb v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 38 Fed. Appx. 184.

No. 02–7471. Johnson, aka Mathews v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 48 Fed.
Appx. 103.

No. 02–7472. Khmyznikov v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 103.

No. 02–7474. Peete v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 299 F. 3d 632.

No. 02–7475. Miggins v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 302 F. 3d 384.

No. 02–7478. Campbell v. California. Ct. App. Cal., 4th
App. Dist. Certiorari denied.

No. 02–7479. Cornejo-Jaimes v. United States; and Orbe-
Elorza v. United States. C. A. 5th Cir. Certiorari denied.
Reported below: 48 Fed. Appx. 104 (first judgment) and 106 (sec-
ond judgment).

No. 02–7480. Camacho v. Stewart, Director, Arizona De-
partment of Corrections, et al. C. A. 9th Cir. Certiorari
denied. Reported below: 40 Fed. Appx. 452.

No. 02–7484. Milton v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 02–7485. Montagueo v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 41 Fed. Appx. 899.

No. 02–7487. Aviles-Fuentes v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 48 Fed. Appx. 102.

No. 02–7490. Betancourt-Betancourt, aka Bentacourt-
Bentacour v. United States. C. A. 9th Cir. Certiorari de-
nied. Reported below: 39 Fed. Appx. 483.



537ORD Unit: $PT1 [05-04-04 10:07:31] PGT: ORD1BV (Bound Volume)

1131ORDERS

January 13, 2003537 U. S.

No. 02–7491. Palmer v. England, Secretary of the Navy.
C. A. 5th Cir. Certiorari denied. Reported below: 48 Fed.
Appx. 103.

No. 02–7493. Visage v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari
denied. Reported below: 35 Fed. Appx. 855.

No. 02–7494. Watson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 43 Fed. Appx. 696.

No. 02–7497. Cornejo-Canales v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 48 Fed. Appx. 107.

No. 02–7498. Turk v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 104.

No. 02–7500. Quezada-Leon v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 44 Fed. Appx. 794.

No. 02–7501. Savage v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 104.

No. 02–7504. Ramirez-Castillo v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 48 Fed. Appx. 106.

No. 02–7505. Paige v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 42 Fed. Appx. 658.

No. 02–7506. Speer v. United States; Richardson v.
United States; and Brooks v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 105 (first and
second judgments) and 480 (third judgment).

No. 02–7507. Gonzaba Salinas v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 48 Fed. Appx. 102.

No. 02–7509. Schoneboom v. Michigan et al. C. A. 6th Cir.
Certiorari denied. Reported below: 28 Fed. Appx. 504.

No. 02–7511. Price v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 105.

No. 02–7512. Poledore v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 105.
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No. 02–7513. Duran v. United States; Barrientos-
Vasquez v. United States; and Roque Cardenas v. United
States. C. A. 5th Cir. Certiorari denied. Reported below: 48
Fed. Appx. 105 (first and third judgments) and 106 (second
judgment).

No. 02–7515. Descent v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 292 F. 3d 703.

No. 02–7518. Licea-Lucero v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 44 Fed. Appx. 265.

No. 02–7519. Romero Liero v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 298 F. 3d 1175.

No. 02–7525. Gumersindo Valadez v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 48 Fed.
Appx. 105.

No. 02–7526. Villela-Rodriguez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 46 Fed. Appx. 402.

No. 02–7531. Williams v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 104.

No. 02–7532. Mejia v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 51 Fed. Appx. 929.

No. 02–7533. Davidson v. City of Montgomery, Alabama.
Ct. Civ. App. Ala. Certiorari denied. Reported below: 863 So.
2d 1162.

No. 02–7534. Sanchez v. Moore, Administrator, East Jer-
sey State Prison. C. A. 3d Cir. Certiorari denied.

No. 02–7535. Miller v. Snyder, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 205.

No. 02–7536. Welch v. United States. Ct. App. D. C. Cer-
tiorari denied. Reported below: 807 A. 2d 596.

No. 02–7537. Ward v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 304 F. 3d 1320.

No. 02–7540. Patterson v. United States Postal Service.
C. A. Fed. Cir. Certiorari denied. Reported below: 37 Fed.
Appx. 525.
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No. 02–7541. Rosalez v. United States. C. A. 5th Cir.
Certiorari denied.

No. 02–7543. Stallings v. Kemna, Superintendent, Cross-
roads Correctional Center. C. A. 8th Cir. Certiorari
denied.

No. 02–7546. Markham v. Kemna, Superintendent, Cross-
roads Correctional Center. C. A. 8th Cir. Certiorari
denied.

No. 02–7550. Champagne v. Idaho. Ct. App. Idaho. Certio-
rari denied. Reported below: 137 Idaho 677, 52 P. 3d 321.

No. 02–7552. Conway v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 779 A. 2d 1215.

No. 02–7553. Dennis v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 02–7554. Dewitt v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–7557. Hyatt v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 355 N. C. 642, 566 S. E.
2d 61.

No. 02–7558. Faulkner v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 104.

No. 02–7559. Fenderson v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 44 Fed. Appx. 800.

No. 02–7561. Gonzalez v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 44 Fed. Appx. 826.

No. 02–7562. Gonzalez-Hernandez v. United States; and
Cenovio Ramirez v. United States. C. A. 5th Cir. Certiorari
denied. Reported below: 48 Fed. Appx. 104 (first judgment) and
106 (second judgment).

No. 02–7568. Vinson v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 02–7572. Strubel et vir v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 22 Fed. Appx. 918.
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No. 02–7573. Dickerson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 39 Fed. Appx. 850.

No. 02–7574. Ellens v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 43 Fed. Appx. 746.

No. 02–7578. Escobar v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 22 Fed. Appx. 50.

No. 02–7582. Knibbs v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 41 Fed. Appx. 669.

No. 02–7583. Lynch v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 43 Fed. Appx. 624.

No. 02–7584. Thompson et al. v. United States. C. A. 7th
Cir. Certiorari denied. Reported below: 286 F. 3d 950.

No. 02–7585. Villapando-Gonzalez v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 48 Fed.
Appx. 104.

No. 02–7586. Salazar Velasquez v. Ashcroft, Attorney
General. C. A. 9th Cir. Certiorari denied.

No. 02–7589. Brown v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 298 F. 3d 392.

No. 02–7591. Garcia-Marquez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 48 Fed. Appx. 106.

No. 02–7592. Hernandez v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 299 F. 3d 984.

No. 02–7593. Harrison v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 296 F. 3d 994.

No. 02–7595. Solano v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 207.

No. 02–7599. Fulton v. United States et al. C. A. 10th
Cir. Certiorari denied. Reported below: 38 Fed. Appx. 564.

No. 02–7600. Forrest v. Kemna, Superintendent, Cross-
roads Correctional Center. C. A. 8th Cir. Certiorari
denied.
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No. 02–7601. Foreman v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 215.

No. 02–7603. Houston v. United States. C. A. 6th Cir.
Certiorari denied.

No. 02–7604. Molina Argueta v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 48 Fed. Appx. 104.

No. 02–7606. Duran-Pisaro v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 48 Fed. Appx. 105.

No. 02–7608. Caulfield v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 104.

No. 02–7609. Davis v. Dees, Warden, et al. C. A. 11th Cir.
Certiorari denied.

No. 02–7610. Chavez v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 44 Fed. Appx. 865.

No. 02–7613. Scott v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 02–7615. Castillo Reza v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 48 Fed. Appx. 106.

No. 02–7616. Garcia Robles v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 48 Fed. Appx. 107.

No. 02–7618. Jasso-Elizondo v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 48 Fed. Appx. 105.

No. 02–7622. Gomez v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 02–7623. Gonzalez-Avila v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 48 Fed. Appx. 106.

No. 02–7624. Gonzalez, aka Jorge De Hoyos v. United
States. C. A. 5th Cir. Certiorari denied. Reported below: 48
Fed. Appx. 105.

No. 02–7628. Lopez-Ortiz v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 313 F. 3d 225.

No. 02–7630. Burgos-Chaparro v. United States. C. A.
1st Cir. Certiorari denied. Reported below: 309 F. 3d 50.



537ORD Unit: $PT1 [05-04-04 10:07:31] PGT: ORD1BV (Bound Volume)

1136 OCTOBER TERM, 2002

January 13, 2003 537 U. S.

No. 02–7632. Pezzuti v. Connecticut. App. Ct. Conn. Cer-
tiorari denied. Reported below: 70 Conn. App. 840, 800 A. 2d 644.

No. 02–7633. Cage v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 105.

No. 02–7634. Carrington et al. v. Alameida, Director,
California Department of Corrections, et al. Ct. App.
Cal., 3d App. Dist. Certiorari denied. Reported below: 98 Cal.
App. 4th 492, 120 Cal. Rptr. 2d 197.

No. 02–7640. Marcum v. Lazaroff, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 301 F. 3d 480.

No. 02–7641. Kaplan v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 41 Fed. Appx. 493.

No. 02–7642. Matos v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 289 F. 3d 1354.

No. 02–7643. Langston v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 50 Fed. Appx. 243.

No. 02–7644. May v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 43 Fed. Appx. 681.

No. 02–7645. Martinez v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 301 F. 3d 860.

No. 02–7647. Lalo-Mendoza v. United States. C. A. 7th
Cir. Certiorari denied. Reported below: 302 F. 3d 679.

No. 02–7648. Bond v. United States Attorney General’s
Office et al. C. A. 3d Cir. Certiorari denied. Reported
below: 43 Fed. Appx. 521.

No. 02–7649. Walker v. United States. C. A. 6th Cir.
Certiorari denied.

No. 02–7651. Alfonso Ramirez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 48 Fed. Appx. 105.

No. 02–7652. Rios-Cruz v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 616.

No. 02–7653. Strickland v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 107.
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No. 02–7655. Pompa, aka Cardenas, aka Moreno, aka
Jaimes v. United States. C. A. 5th Cir. Certiorari denied.
Reported below: 48 Fed. Appx. 107.

No. 02–7656. Miranda-Ramirez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 48 Fed. Appx. 107.

No. 02–7658. Kingeekuk v. Samberg. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 697.

No. 02–7660. Stone v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 339.

No. 02–7661. Quiroz-Madriz v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 44 Fed. Appx. 260.

No. 02–7662. Quintanilla v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 302 F. 3d 679.

No. 02–7663. Vasquez-Ortega v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 42 Fed. Appx. 978.

No. 02–7664. Titlbach v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 300 F. 3d 919.

No. 02–7668. Hernandez-Loya v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 41 Fed. Appx. 99.

No. 02–7670. Gomez v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 917.

No. 02–7671. Green v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 239.

No. 02–7672. Hays v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 103.

No. 02–7673. Huggins v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 650.

No. 02–7674. Holliman v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 291 F. 3d 498.

No. 02–7675. Horne v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 46 Fed. Appx. 360.

No. 02–7679. Lewis v. Randle, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 36 Fed. Appx. 817.



537ORD Unit: $PT1 [05-04-04 10:07:31] PGT: ORD1BV (Bound Volume)

1138 OCTOBER TERM, 2002

January 13, 2003 537 U. S.

No. 02–7681. Martinez v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 879.

No. 02–7684. Alcaras-Navarro v. United States; and
No. 02–7705. Gomez-Hernandez v. United States. C. A.

8th Cir. Certiorari denied. Reported below: 300 F. 3d 974.

No. 02–7687. Carr v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 303 F. 3d 539.

No. 02–7688. Clark v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 46 Fed. Appx. 227.

No. 02–7689. Williams v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 44 Fed. Appx. 443.

No. 02–7690. Wilkins v. Hooks, Warden. C. A. 11th Cir.
Certiorari denied.

No. 02–7692. Elizondo Alvarez v. Purdy, Warden. C. A.
5th Cir. Certiorari denied. Reported below: 48 Fed. Appx. 104.

No. 02–7694. Richardson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 304 F. 3d 1061.

No. 02–7695. McLeod v. Jones, Warden. C. A. 11th Cir.
Certiorari denied.

No. 02–7697. Benford v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 306 F. 3d 295.

No. 02–7698. Brown v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 47 Fed. Appx. 305.

No. 02–7701. Anderson v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 549.

No. 02–7702. Brooks v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 481.

No. 02–7703. Benton v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 802 A. 2d 389.

No. 02–7708. Keaton v. Ohio. Ct. App. Ohio, Summit
County. Certiorari denied.

No. 02–7709. Alarcon v. United States (Reported below:
48 Fed. Appx. 107); Andavazo-Santana v. United States (48
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Fed. Appx. 107); Balam-Un v. United States (48 Fed. Appx.
107); Colan-Espinoza v. United States (48 Fed. Appx. 107);
Delgadillo-Frayre v. United States (48 Fed. Appx. 107);
Gallardo-Morente v. United States (48 Fed. Appx. 106);
Herrera-Ochoa v. United States (48 Fed. Appx. 106); Marti-
nez v. United States (48 Fed. Appx. 107); Meza-Gamboa v.
United States (48 Fed. Appx. 107); and Salazar-De Licon v.
United States (48 Fed. Appx. 106). C. A. 5th Cir. Certiorari
denied.

No. 02–7710. Bromwell v. Dormire, Superintendent, Jef-
ferson City Correctional Center. Sup. Ct. Mo. Certio-
rari denied.

No. 02–7711. Sanchez-Milam v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 305 F. 3d 310.

No. 02–7713. Willard v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 551.

No. 02–7715. Leverton v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 480.

No. 02–7718. Hernandez-Gonzalez v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 48 Fed.
Appx. 481.

No. 02–7721. Munoz v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 46 Fed. Appx. 732.

No. 02–7723. Guillermo Restrepo v. United States.
C. A. 11th Cir. Certiorari denied. Reported below: 46 Fed.
Appx. 620.

No. 02–7724. Sims v. Conroy, Warden, et al. C. A. 4th Cir.
Certiorari denied. Reported below: 41 Fed. Appx. 670.

No. 02–7725. Solano v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 207.

No. 02–7731. Alejandro Carmona v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 297 F. 3d 1154.

No. 02–7732. Chaney v. United States Postal Service.
C. A. 7th Cir. Certiorari denied.
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No. 02–7733. Durango v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–7734. Crumedy v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 480.

No. 02–7735. Daniels v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 41 Fed. Appx. 298.

No. 02–7736. Elder v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 309 F. 3d 519.

No. 02–7739. Booker v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 269 F. 3d 930.

No. 02–7741. Liufau v. United States; and
No. 02–7793. Hafoka v. United States. C. A. 9th Cir.

Certiorari denied. Reported below: 40 Fed. Appx. 461.

No. 02–7742. Leivan v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 44 Fed. Appx. 267.

No. 02–7743. Johnson v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 302 F. 3d 139.

No. 02–7744. Lanzotti v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 301 F. 3d 873.

No. 02–7746. Scott v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 40 Fed. Appx. 807.

No. 02–7747. Mi Ryeong Kim v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 49 Fed. Appx. 99.

No. 02–7750. Bostic v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 02–7751. Merriweather v. United States. C. A. 6th
Cir. Certiorari denied.

No. 02–7753. Torres-Maldonado v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 48 Fed. Appx. 480.

No. 02–7754. Zapata-Vicente v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 43 Fed. Appx. 721.

No. 02–7756. Coleman v. United States. C. A. 11th Cir.
Certiorari denied.
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No. 02–7758. Green v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 741.

No. 02–7760. Lopez Hernandez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 45 Fed. Appx. 686.

No. 02–7761. Hernandez-Torres v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 45 Fed. Appx. 702.

No. 02–7762. Guerra v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 293 F. 3d 1279.

No. 02–7764. Melita v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 02–7766. Quinones Medina, aka Quinonez, aka Reyes
Quinonez v. United States. C. A. 9th Cir. Certiorari denied.
Reported below: 44 Fed. Appx. 160.

No. 02–7768. Lockridge v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 741.

No. 02–7770. Jimenez v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 02–7771. Totaro v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 40 Fed. Appx. 321.

No. 02–7772. Levan v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 02–7773. Kolm v. Ohio. Ct. App. Ohio, Stark County.
Certiorari denied.

No. 02–7775. Jones v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 35 Fed. Appx. 382.

No. 02–7778. Streater v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 291 F. 3d 201.

No. 02–7780. Razak v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 481.

No. 02–7781. Marino v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–7784. Seals v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 742.
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No. 02–7785. Stevens v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 303 F. 3d 711.

No. 02–7786. Sallis v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 44 Fed. Appx. 752.

No. 02–7787. Santini v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 739.

No. 02–7789. Perez, aka Allen v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 45 Fed. Appx. 884.

No. 02–7790. Mitchell v. United States. C. A. D. C. Cir.
Certiorari denied.

No. 02–7791. Miranda et al. v. United States. C. A. 8th
Cir. Certiorari denied. Reported below: 301 F. 3d 877.

No. 02–7794. Graham v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 305 F. 3d 1094.

No. 02–7795. Inyavong v. United States. C. A. 1st Cir.
Certiorari denied.

No. 02–7796. Henderson et al. v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 48 Fed. Appx. 615.

No. 02–7798. Herring v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 43 Fed. Appx. 87.

No. 02–7800. Fields v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 738.

No. 02–7801. Walden v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 02–7802. Washington v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 862.

No. 02–7803. Williams v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 44 Fed. Appx. 362.

No. 02–7804. Vela-Ibarra v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 227.

No. 02–7805. Cajero Veronica v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 48 Fed. Appx. 280.
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No. 02–7811. Bowe v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 02–7816. Chavez Aguilera, aka Pedroza v. United
States. C. A. 9th Cir. Certiorari denied. Reported below: 25
Fed. Appx. 594 and 33 Fed. Appx. 297.

No. 02–7819. Hickox v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 02–7821. Baker v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 761.

No. 02–7826. Martin v. Ohio. Ct. App. Ohio, Lucas County.
Certiorari denied.

No. 02–7830. Dority v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 301.

No. 02–7831. Butler v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 130.

No. 02–7833. Apanovitch et al. v. Wilkinson, Director,
Ohio Department of Rehabilitation and Correction, et al.
C. A. 6th Cir. Certiorari denied. Reported below: 32 Fed.
Appx. 704.

No. 02–7835. Walker v. Wisconsin. Ct. App. Wis. Certio-
rari denied.

No. 02–7843. Cashaw v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 297 F. 3d 760.

No. 02–7844. Carter v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 02–7850. Richards v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 291.

No. 02–7853. Parise v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 02–7854. Null v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 509.
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No. 02–7856. Castillo Reyes v. Gardner, Warden, et al.
C. A. 6th Cir. Certiorari denied.

No. 02–7865. Lipscomb v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 739.

No. 02–7866. Kerr v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 47 Fed. Appx. 85.

No. 02–7867. Adams v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 740.

No. 02–7869. Francis v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 54 Fed. Appx. 408.

No. 02–7870. Ortiz v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 481.

No. 02–7871. Moore v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 43 Fed. Appx. 586.

No. 02–7873. Brown v. New Jersey. Super. Ct. N. J., App.
Div. Certiorari denied.

No. 02–7876. Shirley v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 740.

No. 02–7877. Street v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 46 Fed. Appx. 520.

No. 02–7878. Romero v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 293 F. 3d 1120.

No. 02–7881. Jones v. Tate, Warden. C. A. 6th Cir. Cer-
tiorari denied.

No. 02–7882. Amankwa v. United States. C. A. 2d Cir.
Certiorari denied.

No. 02–7883. Krueck v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 481.

No. 02–7884. Doyharzabal v. United States. C. A. 11th
Cir. Certiorari denied.

No. 02–7885. Davis v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 54 Fed. Appx. 684.
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No. 02–7886. Cassidy v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 428.

No. 02–7887. Chavez-Guido v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 54 Fed. Appx. 408.

No. 02–7888. Santana Concha v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 294 F. 3d 1248.

No. 02–7889. Aviles v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 47 Fed. Appx. 24.

No. 02–7890. Copeland v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 304 F. 3d 533.

No. 02–7891. Poole v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 47 Fed. Appx. 200.

No. 02–7892. Modena v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 302 F. 3d 626.

No. 02–7893. Perez-Mendoza v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 54 Fed. Appx. 408.

No. 02–7894. Pelayo-Jiminez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 46 Fed. Appx. 447.

No. 02–7895. Ogrod, aka Persons v. United States. C. A.
3d Cir. Certiorari denied. Reported below: 53 Fed. Appx. 604.

No. 02–7898. Marrero et al. v. United States. C. A. 7th
Cir. Certiorari denied. Reported below: 299 F. 3d 653.

No. 02–7900. Kendricks v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 822.

No. 02–7902. Petty v. United States District Court for
the District of Maryland. C. A. 4th Cir. Certiorari denied.
Reported below: 40 Fed. Appx. 871.

No. 02–7911. Reyes-Maya v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 305 F. 3d 362.

No. 02–7912. Quinones v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 959.

No. 02–7917. Vasquez-Morales v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 54 Fed. Appx. 408.
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No. 02–7922. Carlisle v. Ohio. Ct. App. Ohio, Montgomery
County. Certiorari denied.

No. 02–7924. Frederick v. Romine, Warden. C. A. 2d Cir.
Certiorari denied. Reported below: 308 F. 3d 192.

No. 02–7926. Gonzales, aka Ramos v. United States.
C. A. 7th Cir. Certiorari denied.

No. 02–7928. Tramble v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 306 F. 3d 295.

No. 02–7931. Reid v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 43 Fed. Appx. 57.

No. 02–7932. Rojas Rivera v. United States. C. A. 5th
Cir. Certiorari denied.

No. 02–7933. Lee v. United States. C. A. 11th Cir. Certio-
rari denied.

No. 02–7935. Johnson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 35 Fed. Appx. 855.

No. 02–7942. Hubert v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 481.

No. 02–7943. Gurs v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 49 Fed. Appx. 104.

No. 02–7944. Jaramillo-Reyes v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 48 Fed. Appx. 741.

No. 02–7947. Minore v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 292 F. 3d 1109.

No. 02–7955. Newman v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 41 Fed. Appx. 362.

No. 02–7961. Weekes v. Fleming, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 301 F. 3d 1175.

No. 02–7965. Fontanez v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 291 F. 3d 87.

No. 02–7966. Carver v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 299 F. 3d 710.
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No. 02–7970. Harris v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 302.

No. 02–249. Peabody Coal Co. v. Groves et al. C. A. 6th
Cir. Certiorari denied. Justice Scalia took no part in the con-
sideration or decision of this petition. Reported below: 277
F. 3d 829. Reported below: 844 So. 2d 531.

No. 02–327. Alabama v. Moffitt. Sup. Ct. Ala. Motion of
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 844 So. 2d 531.

No. 02–405. Ford et al. v. Guillermo Garcia et al. C. A.
11th Cir. Motion of Center for Justice & Accountability for leave
to file a brief as amicus curiae granted. Certiorari denied. Re-
ported below: 289 F. 3d 1283.

No. 02–500. Atlantic Richfield Co. et al. v. United
States et al.; and

No. 02–506. Shell Oil Co. et al. v. United States et al.
C. A. 9th Cir. Certiorari denied. Justice Breyer took no part
in the consideration or decision of these petitions. Reported
below: 294 F. 3d 1045.

No. 02–508. United States et al. ex rel. Hansen v. Car-
gill, Inc., et al. C. A. 9th Cir. Certiorari denied. Justice
Breyer took no part in the consideration or decision of this
petition. Reported below: 26 Fed. Appx. 736.

No. 02–595. United Technologies Corp. v. Densberger,
Individually and as Executrix of the Estate of Dens-
berger, et al. C. A. 2d Cir. Certiorari denied. Justice
Breyer took no part in the consideration or decision of this
petition. Reported below: 297 F. 3d 66.

No. 02–670. Haughton et ux. v. Wal-Mart Stores, Inc.
C. A. 11th Cir. Certiorari denied. Justice Breyer took no
part in the consideration or decision of this petition. Reported
below: 46 Fed. Appx. 620.

No. 02–822. Boyce et ux. v. United States. C. A. 9th Cir.
Certiorari denied. Justice Breyer took no part in the consid-
eration or decision of this petition. Reported below: 36 Fed.
Appx. 612.
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No. 02–7318. James v. Ramirez-Palmer, Warden. C. A. 9th
Cir. Certiorari denied. Justice Breyer took no part in the
consideration or decision of this petition.

No. 02–7619. Martinez-Martinez v. United States. C. A.
9th Cir. Certiorari denied. Justice Breyer took no part in
the consideration or decision of this petition. Reported below:
295 F. 3d 1041.

No. 02–579. McDermott v. Moore et al. C. A. 4th Cir.
Motion of petitioner to defer consideration of petition for writ of
certiorari denied. Certiorari denied. Reported below: 33 Fed.
Appx. 148.

No. 02–680. English et al. v. Board of Education of the
Town of Boonton et al. C. A. 3d Cir. Motion of petitioners
to defer consideration of petition for writ of certiorari denied.
Certiorari denied. Reported below: 301 F. 3d 69.

No. 02–603. United States Tobacco Co. et al. v. Conwood
Co., L. P., et al. C. A. 6th Cir. Motion of Washington Legal
Foundation et al. for leave to file a brief as amici curiae granted.
Certiorari denied. Reported below: 290 F. 3d 768.

No. 02–661. DaimlerChrysler Corp. et al. v. Official
Committee of Asbestos Claimants et al. C. A. 3d Cir. Mo-
tion of 3M Co. for leave to file a brief as amicus curiae granted.
Certiorari denied. Reported below: 300 F. 3d 368.

No. 02–6378. Robinson v. Mullin, Warden. C. A. 10th Cir.
Motion of petitioner to strike brief in opposition denied. Certio-
rari denied. Reported below: 35 Fed. Appx. 715.

No. 02–7706. Brown v. Hemingway, Warden, et al. C. A.
6th Cir. Certiorari before judgment denied.

Rehearing Denied

No. 01–1729. Coughlin et ux. v. Alabama, ante, p. 818;
No. 01–1765. Early, Warden, et al. v. Packer, ante, p. 3;
No. 01–10034. Jackson v. United States District Court

for the District of Maryland, ante, p. 832;
No. 01–10145. Carter v. Cain, Warden, ante, p. 836;
No. 01–10375. Bowen v. North Carolina et al., ante, p. 843;



537ORD Unit: $PT1 [05-04-04 10:07:31] PGT: ORD1BV (Bound Volume)

1149ORDERS

January 13, 2003537 U. S.

No. 01–10673. Smedley v. Alabama, ante, p. 856;
No. 01–10720. Souch v. Schiavo, Deputy Warden, ante,

p. 859;
No. 01–10798. Moore v. Texas, ante, p. 864;
No. 01–10840. Taylor v. Director, Office of Workers’

Compensation Programs, Department of Labor, et al.,
ante, p. 866;

No. 01–10850. Correa v. United States, ante, p. 867;
No. 01–10871. Cuevas v. Ayers, Warden, et al., ante, p. 868;
No. 02–74. Downs v. Potter, Postmaster General, ante,

p. 882;
No. 02–137. Woodford, Warden v. Visciotti, ante, p. 19;
No. 02–161. Velez-Ruiz v. Trimble, ante, p. 886;
No. 02–177. Aldridge et al. v. Goodyear Tire & Rubber

Co., Inc., ante, p. 1000;
No. 02–191. Yohn v. University of Michigan Regents

et al., ante, p. 1018;
No. 02–259. Monaghan v. Trebek et al., ante, p. 974;
No. 02–350. Salvador et ux. v. Lake George Park Commis-

sion et al., ante, p. 1002;
No. 02–456. Rojas v. Ionics, Inc., et al., ante, p. 1030;
No. 02–491. Miccosukee Tribe of Indians of Florida v.

Tamiami Partners, Ltd., ante, p. 1030;
No. 02–494. Edwards v. Department of the Air Force

et al., ante, p. 1003;
No. 02–5086. Handakas v. United States, ante, p. 894;
No. 02–5148. Lattier-Holmes v. Peoples State Bank, ante,

p. 897;
No. 02–5219. Seaton v. Angelone, Director, Virginia De-

partment of Corrections, ante, p. 902;
No. 02–5256. Schwartz v. Dollar Bank, ante, p. 904;
No. 02–5399. Singleton v. Floyd, Superintendent,

Glades Correctional Institution, et al., ante, p. 913;
No. 02–5405. In re Thomas, ante, p. 810;
No. 02–5522. Cozzolino v. Federal Bureau of Investiga-

tion et al., ante, p. 920;
No. 02–5603. Sosa v. McKee et al., ante, p. 951;
No. 02–5649. McCartney v. Cain, Warden, ante, p. 953;
No. 02–5749. In re Bowell, ante, p. 811;
No. 02–5769. Long v. Kentucky et al., ante, p. 955;
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No. 02–5832. Roberson v. Richards et al., ante, p. 957;
No. 02–5935. Harriott v. United States, ante, p. 935;
No. 02–5939. Zharn v. Barnhart, Commissioner of Social

Security, ante, p. 959;
No. 02–6047. Harlow et al. v. Riverside County Depart-

ment of Public Social Services, ante, p. 1005;
No. 02–6130. Payne v. Cockrell, Director, Texas Depart-

ment of Criminal Justice, Institutional Division, ante,
p. 1006;

No. 02–6171. In re Porter, ante, p. 999;
No. 02–6172. O’Donnell v. United States, ante, p. 962;
No. 02–6213. Sauve v. Methodist Hospital, ante, p. 1008;
No. 02–6290. Raheem v. Georgia, ante, p. 1021;
No. 02–6293. Brannan v. Georgia, ante, p. 1021;
No. 02–6295. Rodoriquez Sepeda v. Cockrell, Director,

Texas Department of Criminal Justice, Institutional Di-
vision, ante, p. 1009;

No. 02–6353. Cole v. Pennsylvania et al., ante, p. 1009;
No. 02–6387. Remba v. Roe, Warden, et al., ante, p. 1021;
No. 02–6413. Taylor v. Potter, Postmaster General, ante,

p. 1010;
No. 02–6468. Vliet v. Renico, Warden, ante, p. 1035;
No. 02–6472. Collins et al. v. FCC/National Bank, ante,

p. 1035;
No. 02–6875. Brown v. United States, ante, p. 1037; and
No. 02–7086. Lawson v. United States, ante, p. 1062. Peti-

tions for rehearing denied.

No. 01–1832. Mosby v. United States, ante, p. 824; and
No. 02–154. Sexton v. Kemna, Superintendent, Cross-

roads Correctional Center, ante, p. 886. Motions of peti-
tioners for leave to proceed further herein in forma pauperis
granted. Petitions for rehearing denied.

No. 01–9968. Bredemann v. Stewart, Director, Arizona
Department of Corrections, et al., ante, p. 830;

No. 01–10555. Bredemann v. Grant et al., ante, p. 849; and
No. 02–5789. Pointer v. St. Louis University School of

Law, ante, p. 931. Motions for leave to file petitions for rehear-
ing denied.

No. 02–5917. Kahvedzic v. Republic of Croatia et al.,
ante, p. 966. Motion of petitioner to defer consideration of peti-
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tion for rehearing denied. Petition for rehearing denied. Jus-
tice Scalia took no part in the consideration or decision of this
motion and this petition.

January 14, 2003
Miscellaneous Order

No. 02–8451 (02A566). In re Gallamore. Application for
stay of execution of sentence of death, presented to Justice
Scalia, and by him referred to the Court, denied. Petition for
writ of habeas corpus denied.

Rehearing Denied

No. 01–8483 (02A560). Gallamore v. Cockrell, Director,
Texas Department of Criminal Justice, Institutional Di-
vision, 535 U. S. 1021. Application for stay of execution of sen-
tence of death, presented to Justice Scalia, and by him referred
to the Court, denied. Motion for leave to file petition for rehear-
ing denied.

January 16, 2003
Certiorari Denied

No. 02–8457 (02A568). Revilla v. Oklahoma. Ct. Crim.
App. Okla. Application for stay of execution of sentence of death,
presented to Justice Breyer, and by him referred to the Court,
denied. Certiorari denied.

January 17, 2003

Dismissal Under Rule 46

No. 02–6896. Lowrey v. California. Ct. App. Cal., 6th App.
Dist. Certiorari dismissed under this Court’s Rule 46.

Probable Jurisdiction Noted

No. 02–182. Georgia v. Ashcroft, Attorney General, et
al. Appeal from D. C. D. C. Probable jurisdiction noted.
Brief of appellant is to be filed with the Clerk and served upon
opposing counsel on or before 3 p.m., Monday, March 3, 2003.
Brief of appellees is to be filed with the Clerk and served upon
opposing counsel on or before 3 p.m., Wednesday, April 2, 2003.
A reply brief, if any, is to be filed with the Clerk and served
upon opposing counsel on or before 3 p.m., Monday, April 21,
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2003. This Court’s Rule 29.2 does not apply. Reported below:
195 F. Supp. 2d 25 and 204 F. Supp. 2d 4.

Certiorari Granted
No. 02–299. Entergy Louisiana, Inc. v. Louisiana Public

Service Commission et al. Sup. Ct. La. Certiorari granted.
Brief of petitioner is to be filed with the Clerk and served upon
opposing counsel on or before 3 p.m., Monday, March 3, 2003.
Brief of respondents is to be filed with the Clerk and served upon
opposing counsel on or before 3 p.m., Wednesday, April 2, 2003.
A reply brief, if any, is to be filed with the Clerk and served upon
opposing counsel on or before 3 p.m., Monday, April 21, 2003.
This Court’s Rule 29.2 does not apply. Reported below: 815
So. 2d 27.

No. 02–695. Fitzgerald, Treasurer of Iowa v. Racing As-
sociation of Central Iowa et al. Sup. Ct. Iowa. Certiorari
granted. Brief of petitioner is to be filed with the Clerk and
served upon opposing counsel on or before 3 p.m., Monday, March
3, 2003. Brief of respondents is to be filed with the Clerk and
served upon opposing counsel on or before 3 p.m., Wednesday,
April 2, 2003. A reply brief, if any, is to be filed with the Clerk
and served upon opposing counsel on or before 3 p.m., Monday,
April 21, 2003. This Court’s Rule 29.2 does not apply. Reported
below: 648 N. W. 2d 555.

January 21, 2003

Certiorari Granted—Vacated and Remanded
No. 01–10940. Price v. United States. C. A. 5th Cir. Mo-

tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of United States v. LaBonte, 520 U. S.
751, 759–760 (1997), and the Solicitor General’s acknowledgment
that the Court of Appeals “erred in concluding that petitioner’s
drug possession offense qualified as a predicate felony” under 18
U. S. C. § 924(c) in the absence of notice under 21 U. S. C. § 851(a).
Brief in Opposition 12. Reported below: 31 Fed. Appx. 158.

Justice Scalia, with whom The Chief Justice and Justice
Thomas join, dissenting.

Five Members of this Court have previously expressed their
disapproval of vacating and remanding a Court of Appeals deci-
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sion favorable to the Government in response to the Government’s
acknowledgment of error, not in the judgment below, but merely
in the reasoning on which the lower court relied. See Lawrence
v. Chater, 516 U. S. 163, 183 (1996) (Scalia, J., joined by Thomas,
J., dissenting). See also Alvarado v. United States, 497 U. S. 543,
545–546 (1990) (Rehnquist, C. J., joined by O’Connor, Scalia,
and Kennedy, JJ., dissenting). I write to record my continuing
conviction that, in general, we have no power to vacate a judg-
ment that has not been shown to be (or been conceded to be)
in error; to explain why the Government’s concession of error
in reasoning does not in any way undermine the Fifth Circuit’s
judgment; and (while I am at it) to explain why the judgment
here, insofar as the issues raised in this petition are concerned,
is quite obviously correct.

I

On February 20, 1998, a police officer stopped petitioner’s
truck for a traffic violation and noticed a gun magazine on the
dashboard. When asked if he had any weapons in the vehicle,
petitioner produced a handgun. The officer then arrested peti-
tioner and took him to the police station, where crack cocaine
was discovered in his socks. An ensuing indictment charged
petitioner with one count of possession of cocaine base with
intent to distribute in violation of 21 U. S. C. § 841(a)(1),1 and
one count of using and carrying a firearm during a drug traffick-
ing crime in violation of 18 U. S. C. § 924(c).2 At trial, the Dis-
trict Court instructed the jury that it could convict petitioner
of the lesser included offense of simple possession of a controlled
substance, see 21 U. S. C. § 844(a),3 if they chose to acquit peti-

1 Section 841(a)(1) provides:
“Except as authorized by this subchapter, it shall be unlawful for any

person knowingly or intentionally—
“to manufacture, distribute, or dispense, or possess with intent to manu-

facture, distribute, or dispense, a controlled substance.”
2 Section 924(c)(1)(A) imposes penalties on “any person who, during and in

relation to any crime of violence or drug trafficking crime . . . for which the
person may be prosecuted in a court of the United States, uses or carries
a firearm . . . .”

3 Section 844(a) provides:
“It shall be unlawful for any person knowingly or intentionally to possess

a controlled substance unless such substance was obtained directly, or pursu-
ant to a valid prescription or order, from a practitioner, while acting in the
course of his professional practice, or except as otherwise authorized by this



537ORD Unit: $PT2 [04-21-04 19:42:06] PGT: ORDPP (Prelim. Print)

1154 OCTOBER TERM, 2002

Scalia, J., dissenting 537 U. S.

tioner as to § 841(a)(1). The District Court further instructed
the jury that either possession with intent to distribute or simple
possession of cocaine base would be a felony offense that could
serve as an underlying “drug trafficking crime” to support a
conviction under 18 U. S. C. § 924(c).

The jury acquitted petitioner of possession with intent to dis-
tribute but convicted him of the lesser included offense of sim-
ple possession. The jury also returned a guilty verdict on the
§ 924(c) charge. The District Court imposed a 63-month sentence
for the 21 U. S. C. § 844(a) offense and a consecutive 60-month
sentence under 18 U. S. C. § 924(c). The Fifth Circuit affirmed on
direct appeal. See United States v. Price, 180 F. 3d 266, cert.
denied, 528 U. S. 944 (1999).

subchapter or subchapter II of this chapter. It shall be unlawful for any
person knowingly or intentionally to possess any list I chemical obtained
pursuant to or under authority of a registration issued to that person under
section 823 of this title or section 958 of this title if that registration has
been revoked or suspended, if that registration has expired, or if the regis-
trant has ceased to do business in the manner contemplated by his registra-
tion. Any person who violates this subsection may be sentenced to a term
of imprisonment of not more than 1 year, and shall be fined a minimum of
$1,000, or both, except that if he commits such offense after a prior convic-
tion under this subchapter or subchapter II of this chapter, or a prior con-
viction for any drug, narcotic, or chemical offense chargeable under the law
of any State, has become final, he shall be sentenced to a term of imprison-
ment for not less than 15 days but not more than 2 years, and shall be fined
a minimum of $2,500, except, further, that if he commits such offense after
two or more prior convictions under this subchapter or subchapter II of this
chapter, or two or more prior convictions for any drug, narcotic, or chemical
offense chargeable under the law of any State, or a combination of two or
more such offenses have become final, he shall be sentenced to a term of
imprisonment for not less than 90 days but not more than 3 years, and shall
be fined a minimum of $5,000. Notwithstanding the preceding sentence, a
person convicted under this subsection for the possession of a mixture or
substance which contains cocaine base shall be imprisoned not less than 5
years and not more than 20 years, and fined a minimum of $1,000, if the
conviction is a first conviction under this subsection and the amount of the
mixture or substance exceeds 5 grams, if the conviction is after a prior
conviction for the possession of such a mixture or substance under this sub-
section becomes final and the amount of the mixture or substance exceeds 3
grams, or if the conviction is after 2 or more prior convictions for the pos-
session of such a mixture or substance under this subsection become final
and the amount of the mixture or substance exceeds 1 gram.”
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Petitioner then filed a 28 U. S. C. § 2255 motion, claiming that:
(1) his 63-month sentence under 21 U. S. C. § 844(a) exceeded the
maximum authorized punishment; (2) his simple possession convic-
tion was a misdemeanor and therefore could not constitute a
“drug trafficking crime” for his 18 U. S. C. § 924(c) conviction; and
(3) his trial and appellate counsel rendered ineffective assistance
in failing to raise these claims at trial and on direct appeal. The
District Court denied the motion, but the Fifth Circuit granted a
certificate of appealability as to the ineffective-assistance claims.
On the merits of the appeal, the Fifth Circuit concluded that
petitioner’s attorneys should have objected to the 63-month sen-
tence imposed by the District Court under 21 U. S. C. § 844(a),
and that their failure to do so violated petitioner’s Sixth Amend-
ment rights under Strickland v. Washington, 466 U. S. 668 (1984).
This was so, the Fifth Circuit explained, because the trial court
must have sentenced petitioner under the third sentence of
§ 844(a),4 the only part of the statute allowing a sentence as high
as 63 months (it requires 5 to 20 years for simple possession of
five grams or more of a mixture or substance that contains cocaine
base). But since the third sentence of § 844(a) is not a lesser
included offense of § 841(a)(1), it cannot qualify as the offense of
conviction under the indictment and the lesser included instruc-
tion in this case. The Fifth Circuit further held that petitioner
suffered prejudice because he would have received a lighter sen-
tence under § 844(a) but for his attorneys’ errors.

The Fifth Circuit refused, however, to grant habeas relief as to
petitioner’s 18 U. S. C. § 924(c) conviction, rejecting petitioner’s
contention that his 21 U. S. C. § 844(a) conviction could not serve
as a “drug trafficking crime” under 18 U. S. C. § 924(c) because it
was not a felony offense. See § 924(c)(2) (“For purposes of this
subsection, the term ‘drug trafficking crime’ means any felony
punishable under the Controlled Substances Act, the Controlled
Substances Import and Export Act, or the Maritime Drug Law
Enforcement Act” (emphasis added; citations omitted)). As peti-
tioner saw matters, the maximum prison sentence he could re-
ceive under 21 U. S. C. § 844(a) was one year. § 844(a) (“Any per-
son who violates this subsection may be sentenced to a term of

4 The court was referring to the sentence beginning with the word “Not-
withstanding.” This is actually the fourth sentence of § 844(a), but my dis-
cussion will accept the Court of Appeals’ math.
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imprisonment of not more than 1 year, and shall be fined a mini-
mum of $1,000, or both . . .”). The Fifth Circuit disagreed, claim-
ing that if the trial court had correctly sentenced petitioner under
§ 844(a), it would have noted his two prior drug convictions, mak-
ing him eligible for a 2-year prison sentence. Ibid. (providing
increased sentence for defendants with a “prior convictio[n] for
any drug, narcotic, or chemical offense chargeable under the law
of any State”). In the Fifth Circuit’s view, this rendered petition-
er’s § 844(a) offense a felony, see 18 U. S. C. § 3559(a) (any offense
for which a sentence of more than one year may be imposed is a
felony), and meant that his counsel could not be faulted for failing
to challenge the § 924(c) conviction. Judgt. order reported at 31
Fed. Appx. 158 (2001).

Petitioner now seeks review of the Fifth Circuit’s denial of
habeas relief with respect to his § 924(c) conviction. In his peti-
tion for certiorari, petitioner argues that the maximum punish-
ment for his 21 U. S. C. § 844(a) offense was one year because the
Government did not file a notice, in advance of trial, that it would
seek to rely on petitioner’s prior drug convictions to obtain an
increased punishment. See § 851(a)(1); 5 United States v. La-
Bonte, 520 U. S. 751, 754, n. 1 (1997) (“If the Government does
not file such notice, . . . the lower sentencing range will be applied
even though the defendant may otherwise be eligible for the in-
creased penalty”). Petitioner claims that, absent a § 851(a)(1) no-
tice, his conviction under § 844(a) was only a misdemeanor and
could not be used to support a conviction under 18 U. S. C. § 924(c).
The Government concedes that “petitioner’s drug possession of-
fense could not be treated as a felony . . . given the government’s
failure to file a notice of enhancement under 21 U. S. C. § 851(a),”

5 Section 851(a)(1) provides:
“No person who stands convicted of an offense under this part shall be

sentenced to increased punishment by reason of one or more prior convic-
tions, unless before trial, or before entry of a plea of guilty, the United
States attorney files an information with the court (and serves a copy of
such information on the person or counsel for the person) stating in writing
the previous convictions to be relied upon. Upon a showing by the United
States attorney that facts regarding prior convictions could not with due
diligence be obtained prior to trial or before entry of a plea of guilty, the
court may postpone the trial or the taking of the plea of guilty for a reason-
able period for the purpose of obtaining such facts. Clerical mistakes in
the information may be amended at any time prior to the pronouncement
of sentence.”
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and thus acknowledges that the Fifth Circuit’s “reasoning is in-
correct.” Brief in Opposition 13, 10–11 (emphasis added). The
Government maintains, however, that the Fifth Circuit’s judg-
ment denying habeas relief is proper. Id., at 13–14.

II

This Court has no grounds on which to set aside the Fifth
Circuit’s judgment, since the Government has not conceded error
in that judgment—and indeed insists that it is correct. More-
over, even a cursory evaluation of petitioner’s contentions reveals
that the Fifth Circuit’s judgment was entirely correct. Petitioner
cannot establish a Strickland claim with respect to his 18 U. S. C.
§ 924(c) conviction because that conviction was proper.

The jury found petitioner guilty, beyond a reasonable doubt, of
having committed a drug trafficking crime while using or carrying
a firearm. The trial court had instructed the jury:

“ ‘A “drug trafficking crime” means any felony punishable
under the Controlled Substances Act. Possession with intent
to distribute cocaine base and possession of more than five
grams of cocaine base are both felony offenses.’ ” Brief in
Opposition 4.

This instruction correctly stated the law. Simple possession of
more than five grams of cocaine base is a felony because it
is punishable by a mandatory minimum sentence of five years
of imprisonment (even without any prior convictions). See
§ 924(c)(2); 21 U. S. C. § 844(a). And there was ample evidence to
support a finding that petitioner committed such a felony while
using or carrying a firearm: He stipulated that the amount of
cocaine base seized by the police was 6.7 grams.

The fact (noted by the Fifth Circuit) that petitioner was not
convicted of possession of more than five grams of cocaine base
is not relevant to his 18 U. S. C. § 924(c) conviction. Section 924(c)
does not require that the defendant be convicted of the underlying
“drug trafficking crime,” but merely that he be found beyond a
reasonable doubt to have committed such a crime while using or
carrying a firearm. Young v. United States, 124 F. 3d 794, 800
(CA7 1997). Since he was so found (the § 924(c) conviction must
have been based on the simple-possession instruction, since the
jury acquitted petitioner of the separate 21 U. S. C. § 841 charge
of possession with intent to distribute), and since there was ample
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evidence to support that finding, neither trial nor appellate coun-
sel was ineffective for failing to challenge the 18 U. S. C. § 924(c)
conviction.

* * *
For the foregoing reasons I respectfully dissent from today’s

judgment and would deny the petition for certiorari.

Justice Kennedy, dissenting.

For the reasons Justice Scalia explains in his dissent from
today’s judgment, ante, at 1157 and this page, in my view, our
holding in United States v. LaBonte, 520 U. S. 751 (1997), has no
bearing upon the question whether the petitioner received ineffec-
tive assistance of counsel and does not suggest a result different
from that reached by the Court of Appeals. For this reason,
I too dissent from the judgment of the Court and would deny the
petition for certiorari.
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No. 02–7822. Lopez v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied.

No. 02–7837. Afrasa v. District Attorney of the County
of Delaware et al. C. A. 3d Cir. Certiorari denied.

No. 02–7899. Johnston v. Roper, Superintendent, Potosi
Correctional Center. C. A. 8th Cir. Certiorari denied. Re-
ported below: 288 F. 3d 1048.

No. 02–7910. Colburn v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 54 Fed.
Appx. 412.

No. 02–7918. Thomas v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 02–7919. Williams v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 02–7925. Harper v. Galaza, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 44 Fed. Appx. 158.

No. 02–7972. Salazar v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 02–7973. Bashorun v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 22 Fed. Appx. 157.

No. 02–7974. Meza-Ponce v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 47 Fed. Appx. 437.

No. 02–7975. Murphy v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 933.

No. 02–7976. Jimenez-Dominquez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 296 F. 3d 863.

No. 02–7979. Turay v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 46 Fed. Appx. 177.

No. 02–7991. Crawford v. United States. C. A. 5th Cir.
Certiorari denied.

No. 02–7995. Lugo v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 36 Fed. Appx. 254.
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No. 02–7996. Martinez-DeLeon v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 46 Fed. Appx. 540.

No. 02–7997. Marquez de Alvarez v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 48 Fed.
Appx. 916.

No. 02–7998. Thompson v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 24.

No. 02–8001. Bender v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 304 F. 3d 161.

No. 02–8006. Wilbourn v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 350.

No. 02–8010. Zamorano-Flores v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 41 Fed. Appx. 942.

No. 02–8011. Vanhorn v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 296 F. 3d 713.

No. 02–8013. Little v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 39 Fed. Appx. 934.

No. 02–8017. Asberry v. United States. C. A. 5th Cir.
Certiorari denied.

No. 02–8027. Sofsky v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 31 Fed. Appx. 754.

No. 02–8035. Ramirez-Burgos v. United States. C. A. 1st
Cir. Certiorari denied. Reported below: 313 F. 3d 23.

No. 02–8043. Cole v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 49 Fed. Appx. 392.

No. 02–8044. Perez-Gutierrez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 44 Fed. Appx. 180.

No. 02–8145. Volden v. Wisconsin. Ct. App. Wis. Certio-
rari denied.

No. 02–347. Loskill v. Barnett Banks, Inc. Severance
Pay Plan et al. C. A. 11th Cir. Certiorari denied. Justice
Breyer took no part in the consideration or decision of this
petition. Reported below: 289 F. 3d 734.
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No. 02–592. Hasan v. Department of Labor et al. C. A.
10th Cir. Certiorari denied. Justice Scalia took no part in
the consideration or decision of this petition. Reported below:
298 F. 3d 914.

No. 02–593. Hall Holding Co., Inc., et al. v. Chao, Secre-
tary, Department of Labor. C. A. 6th Cir. Certiorari de-
nied. Justice Scalia took no part in the consideration or deci-
sion of this petition. Reported below: 285 F. 3d 415.

Rehearing Denied

No. 02–5179. Carter v. Barnhart, Commissioner of Social
Security, ante, p. 899;

No. 02–5407. Price v. United States, ante, p. 913;
No. 02–6302. Yowel, aka Robinson v. Warner, Governor

of Virginia, et al., ante, p. 1032; and
No. 02–6627. Pointer v. St. Louis County Special School

District, ante, p. 1053. Petitions for rehearing denied.

No. 02–5224. Pointer v. Parents for Fair Share, ante,
p. 902. Motion of petitioner for leave to file petition for rehear-
ing denied.

January 22, 2003

Dismissal Under Rule 46

No. 02–810. Locating, Inc. v. Parks. C. A. 9th Cir. Certio-
rari dismissed under this Court’s Rule 46. Reported below: 37
Fed. Appx. 901.

Miscellaneous Order

No. 02–8581 (02A594). In re Lookingbill. Application for
stay of execution of sentence of death, presented to Justice
Scalia, and by him referred to the Court, denied. Petition for
writ of habeas corpus denied.

Certiorari Denied

No. 02–8580 (02A593). Lookingbill v. Texas. Ct. Crim.
App. Tex. Application for stay of execution of sentence of death,
presented to Justice Scalia, and by him referred to the Court,
denied. Certiorari denied.



537ORD Unit: $PT2 [04-21-04 19:42:06] PGT: ORDPP (Prelim. Print)

1169ORDERS

January 24, 27, 2003537 U. S.

January 24, 2003
Certiorari Granted

No. 02–306. Beneficial National Bank et al. v. Ander-
son et al. C. A. 11th Cir. Certiorari granted. Brief of peti-
tioners is to be filed with the Clerk and served upon opposing
counsel on or before 3 p.m., Friday, March 7, 2003. Brief of re-
spondents is to be filed with the Clerk and served upon opposing
counsel on or before 3 p.m., Friday, April 4, 2003. A reply brief,
if any, is to be filed with the Clerk and served upon opposing
counsel on or before 3 p.m., Wednesday, April 23, 2003. This
Court’s Rule 29.2 does not apply. Reported below: 287 F. 3d 1038.

No. 02–371. Virginia v. Hicks. Sup. Ct. Va. Motion of City
of Richmond et al. for leave to file a brief as amici curiae granted.
Motion of respondent for leave to proceed in forma pauperis
granted. Certiorari granted. Brief of petitioner is to be filed
with the Clerk and served upon opposing counsel on or before 3
p.m., Friday, March 7, 2003. Brief of respondent is to be filed
with the Clerk and served upon opposing counsel on or before 3
p.m., Friday, April 4, 2003. A reply brief, if any, is to be filed
with the Clerk and served upon opposing counsel on or before 3
p.m., Wednesday, April 23, 2003. This Court’s Rule 29.2 does not
apply. Reported below: 264 Va. 48, 563 S. E. 2d 674.

January 27, 2003

Miscellaneous Orders. (For the Court’s order approving revisions
to the Rules of this Court, see post, p. 1248.)

No. 02M49. Wycoff v. Mathis, Warden; and
No. 02M50. Outler v. Conley, Warden. Motions to direct

the Clerk to file petitions for writs of certiorari out of time denied.

No. 01–1435. Clackamas Gastroenterology Associates,
P. C. v. Wells. C. A. 9th Cir. [Certiorari granted, 536 U. S.
990.] Motion of the Solicitor General for leave to participate in
oral argument as amicus curiae and for divided argument
granted.

No. 02–42. Franchise Tax Board of California v. Hyatt
et al. Sup. Ct. Nev. [Certiorari granted, ante, p. 946.] Motion
of Florida et al. for leave to participate in oral argument as ami-
cus curiae and for divided argument denied.
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No. 02–258. Jinks v. Richland County, South Carolina,
et al. Sup. Ct. S. C. [Certiorari granted, ante, p. 972.] Motion
of the Solicitor General for divided argument granted.

No. 02–361. United States et al. v. American Library
Assn., Inc., et al. D. C. E. D. Pa. [Probable jurisdiction noted,
ante, p. 1017.] Motion of appellees for divided argument denied.

No. 02–8068. Hunt v. United States. C. A. 7th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied.
Petitioner is allowed until February 18, 2003, within which to pay
the docketing fee required by Rule 38(a) and to submit a petition
in compliance with Rule 33.1 of the Rules of this Court.

No. 02–8252. In re Falcon; and
No. 02–8301. In re Gunnell. Petitions for writs of habeas

corpus denied.

No. 02–804. In re Nearhood. Petition for writ of mandamus
and/or prohibition denied.

Certiorari Granted

No. 02–6683. Castro v. United States. C. A. 11th Cir.
Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted. In addition to the question pre-
sented by the petition, the parties are directed to brief and argue
the following question: “Does this Court have jurisdiction to re-
view the Eleventh Circuit’s decision affirming the dismissal of a
§ 2255 petition for writ of habeas corpus as second or successive?”
Reported below: 290 F. 3d 1270.

Certiorari Denied

No. 01–1710. Empire Blue Cross and Blue Shield v.
Byrnes et al.; and Empire Blue Cross and Blue Shield v.
Alicea et al. C. A. 2d Cir. Certiorari denied. Reported
below: 274 F. 3d 76 (first judgment) and 90 (second judgment).

No. 01–10592. Henry v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 991.

No. 02–136. Pin Yen Yang et al. v. United States. C. A.
6th Cir. Certiorari denied. Reported below: 281 F. 3d 534.
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No. 02–527. Building and Construction Trades Depart-
ment, AFL–CIO, et al. v. Allbaugh, Director, Federal
Emergency Management Agency, et al. C. A. D. C. Cir.
Certiorari denied. Reported below: 295 F. 3d 28.

No. 02–615. Dubon-Otero v. United States; and
No. 02–616. Garib Bazain v. United States. C. A. 1st Cir.

Certiorari denied. Reported below: 292 F. 3d 1.

No. 02–621. Bidegary v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 39 Fed. Appx. 506.

No. 02–633. Mattel, Inc. v. MCA Records, Inc., et al.
C. A. 9th Cir. Certiorari denied. Reported below: 296 F. 3d 894.

No. 02–636. D&J Enterprises, Inc. v. United States.
C. A. 11th Cir. Certiorari denied. Reported below: 37 Fed.
Appx. 504.

No. 02–643. Flaherty v. Metromail Corp. et al. C. A. 2d
Cir. Certiorari denied. Reported below: 59 Fed. Appx. 352.

No. 02–648. Campbell v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 50.

No. 02–709. Schuetz v. Banc One Mortgage Corp. C. A.
9th Cir. Certiorari denied. Reported below: 292 F. 3d 1004.

No. 02–772. Palumbo v. Publishers Clearing House et
al. C. A. 7th Cir. Certiorari denied.

No. 02–774. Karlsen et al. v. Silva et al. C. A. 3d Cir.
Certiorari denied. Reported below: 43 Fed. Appx. 486.

No. 02–789. African Methodist Episcopal Zion Church
et al. v. From the Heart Church Ministries, Inc., et al.
Ct. App. Md. Certiorari denied. Reported below: 370 Md. 152,
803 A. 2d 548.

No. 02–792. Ross v. Moore, Chief Justice, Supreme Court
of Alabama, et al. C. A. 11th Cir. Certiorari denied. Re-
ported below: 37 Fed. Appx. 980.

No. 02–793. Fjelline et al. v. Greco et al. Ct. App. Cal.,
3d App. Dist. Certiorari denied.
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No. 02–797. Hanlon et al. v. Shomen Kung Chia et al.
Ct. App. Cal., 1st App. Dist. Certiorari denied.

No. 02–800. Arrow Communication Laboratories, Inc.,
dba Arcom, et al. v. Eagle Comtronics, Inc. C. A. Fed. Cir.
Certiorari denied. Reported below: 305 F. 3d 1303.

No. 02–802. Erwin v. Oregon et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 43 Fed. Appx. 122.

No. 02–805. Brokaski v. Delco Systems Operations et al.
C. A. 9th Cir. Certiorari denied. Reported below: 41 Fed.
Appx. 958.

No. 02–830. Brotherhood of Maintenance of Way Em-
ployes v. Burlington Northern & Santa Fe Railway Co.
et al. C. A. 5th Cir. Certiorari denied. Reported below: 286
F. 3d 803.

No. 02–849. Bluff v. Utah. Sup. Ct. Utah. Certiorari de-
nied. Reported below: 52 P. 3d 1210.

No. 02–870. Thomas v. Los Angeles Times Communica-
tions LLC et al. C. A. 9th Cir. Certiorari denied. Reported
below: 45 Fed. Appx. 801.

No. 02–873. Fisher v. New Jersey. C. A. 3d Cir. Certio-
rari denied. Reported below: 33 Fed. Appx. 648.

No. 02–881. Smith et ux. v. United Parcel Service, Inc.,
et al. C. A. 11th Cir. Certiorari denied. Reported below: 296
F. 3d 1244.

No. 02–885. Arkansas v. Keenom. Sup. Ct. Ark. Certio-
rari denied. Reported below: 349 Ark. 381, 80 S. W. 3d 743.

No. 02–912. Norton et al. v. Ashcroft, Attorney Gen-
eral, et al. C. A. 6th Cir. Certiorari denied. Reported
below: 298 F. 3d 547.

No. 02–950. Bass v. United States. C. A. 11th Cir. Certio-
rari denied. Reported below: 37 Fed. Appx. 505.

No. 02–952. Harding v. United States. C. A. 11th Cir.
Certiorari denied.
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No. 02–965. McClendon v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 44 Fed. Appx. 944.

No. 02–985. Loe’s Highport, Inc. v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 51 Fed. Appx. 483.

No. 02–992. Weil v. United States. C. A. 11th Cir. Certio-
rari denied. Reported below: 46 Fed. Appx. 958.

No. 02–993. Brown v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 303 F. 3d 582.

No. 02–6037. Murray v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 712.

No. 02–6438. Hain v. Mullin, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 287 F. 3d 1224.

No. 02–6591. Strong v. Illinois Department of Human
Services. C. A. 7th Cir. Certiorari denied. Reported below:
40 Fed. Appx. 297.

No. 02–6821. Hahn v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 38 Fed. Appx. 553.

No. 02–7115. Delgado-Nunez, aka Delgado v. United
States. C. A. 5th Cir. Certiorari denied. Reported below:
295 F. 3d 494.

No. 02–7136. Douglas v. Gibson et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 41 Fed. Appx. 660.

No. 02–7476. Hawkins v. Mullin, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 291 F. 3d 658.

No. 02–7548. Hammond v. Head, Warden. Super. Ct. Butts
County, Ga. Certiorari denied.

No. 02–7580. Hernandez v. Penrod et al. C. A. 9th Cir.
Certiorari denied.

No. 02–7596. Joyner v. Morgan, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–7602. Canedo Garcia v. Castro, Warden. C. A. 9th
Cir. Certiorari denied.
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No. 02–7605. Colquitt v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–7611. Shelton v. St. Louis County, Missouri. C. A.
8th Cir. Certiorari denied.

No. 02–7614. Wilson v. Mingo, Warden, et al. C. A. 5th
Cir. Certiorari denied.

No. 02–7617. Ardis v. Alabama. Ct. Crim. App. Ala. Cer-
tiorari denied. Reported below: 860 So. 2d 916.

No. 02–7620. Smith v. Moore, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. Re-
ported below: 277 F. 3d 1377.

No. 02–7621. Connor v. Howerton, Warden. C. A. 11th
Cir. Certiorari denied.

No. 02–7625. Suchy v. Yukins, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–7631. Norwick v. Morgan, Superintendent, Wash-
ington State Penitentiary. C. A. 9th Cir. Certiorari denied.

No. 02–7636. Chandler v. Vaughn, Superintendent,
State Correctional Institution at Graterford, et al.
C. A. 3d Cir. Certiorari denied.

No. 02–7637. Celedon v. Hamlet, Warden. C. A. 9th Cir.
Certiorari denied.

No. 02–7665. Nghe Chi Tang v. Garcia, Warden. C. A. 9th
Cir. Certiorari denied.

No. 02–7676. Pando v. Ryan. C. A. 9th Cir. Certiorari de-
nied. Reported below: 37 Fed. Appx. 310.

No. 02–7677. Norton v. Bell, Warden. Ct. Crim. App.
Tenn. Certiorari denied.

No. 02–7678. Pope v. Ray, Chairman, Georgia Board of
Pardons and Paroles, et al. C. A. 11th Cir. Certiorari de-
nied. Reported below: 46 Fed. Appx. 619.
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No. 02–7680. Langford v. Blackburn, Judge, United
States District Court for the Northern District of Ala-
bama, et al. C. A. 11th Cir. Certiorari denied.

No. 02–7682. Kelbel v. Minnesota. Sup. Ct. Minn. Certio-
rari denied. Reported below: 648 N. W. 2d 690.

No. 02–7683. Kepler v. Hickman, Warden, et al. C. A.
9th Cir. Certiorari denied.

No. 02–7685. Dixon v. Watkins, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 42 Fed. Appx. 364.

No. 02–7691. Velarde v. California. Ct. App. Cal., 4th
App. Dist. Certiorari denied.

No. 02–7693. Baldwin v. River Forest Bank. C. A. 7th
Cir. Certiorari denied.

No. 02–7700. Brown v. Lewis, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 35 Fed. Appx. 644.

No. 02–7704. Brown v. New York. App. Div., Sup. Ct. N. Y.,
3d Jud. Dept. Certiorari denied. Reported below: 295 App. Div.
2d 834, 743 N. Y. S. 2d 895.

No. 02–7712. Brooks v. Michigan. Ct. App. Mich. Certio-
rari denied.

No. 02–7714. Wright, aka Wright-Bey v. South Carolina.
Sup. Ct. S. C. Certiorari denied.

No. 02–7716. Garcia v. Giurbino, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 46 Fed. Appx. 881.

No. 02–7717. Hancock v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–7719. Herrera-Jaimes v. United States; and
Vasquez-Lopez v. United States. C. A. 5th Cir. Certiorari
denied. Reported below: 48 Fed. Appx. 106 (first judgment) and
107 (second judgment).

No. 02–7720. Twilley v. City of Bessemer, Alabama, et
al. C. A. 11th Cir. Certiorari denied.
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No. 02–7810. Bishop v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 291 F. 3d 1100.

No. 02–7838. In Soo Chun v. Uwajimaya, Inc. C. A. 9th
Cir. Certiorari denied. Reported below: 33 Fed. Appx. 330.

No. 02–7855. Pignatiello v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 272 F. 3d 159 and 25 Fed.
Appx. 23.

No. 02–7879. Montue v. California Department of Cor-
rections. C. A. 9th Cir. Certiorari denied. Reported below:
48 Fed. Appx. 654.

No. 02–7906. Anderson v. United States. C. A. D. C. Cir.
Certiorari denied.

No. 02–7913. Root v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 296 F. 3d 1222.

No. 02–7921. Paris v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 02–7934. Anderson v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 280 F. 3d 1121.

No. 02–7948. Ortov v. Immigration and Naturalization
Service. C. A. 2d Cir. Certiorari denied.

No. 02–7990. Miulli v. Barnhart, Commissioner of Social
Security. C. A. 9th Cir. Certiorari denied. Reported below:
35 Fed. Appx. 699.

No. 02–7999. Matthews v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 47 Fed. Appx. 456.

No. 02–8004. Mucha v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 49 Fed. Appx. 368.

No. 02–8012. DeJesus Martinez v. United States. C. A.
4th Cir. Certiorari denied. Reported below: 30 Fed. Appx. 193.

No. 02–8018. Berry v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 51 Fed. Appx. 483.

No. 02–8020. Scheidt v. United States. C. A. 5th Cir.
Certiorari denied.
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No. 02–8022. Lee v. United States. C. A. 7th Cir. Certio-
rari denied. Reported below: 43 Fed. Appx. 962.

No. 02–8024. Robinson v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–8031. McCutcheon v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 35 Fed. Appx. 96.

No. 02–8033. Balint v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 822.

No. 02–8036. Davis v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 820.

No. 02–8041. Jones v. Senkowski, Superintendent, Great
Meadow Correctional Facility. C. A. 2d Cir. Certiorari de-
nied. Reported below: 42 Fed. Appx. 485.

No. 02–8046. Ochoa Aguilar v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 46 Fed. Appx. 560.

No. 02–8059. Fairley v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 49 Fed. Appx. 541.

No. 02–8065. Harris v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 310 F. 3d 912.

No. 02–8066. Hall v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 44 Fed. Appx. 532.

No. 02–8067. Gallo-Chamorro v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 49 Fed. Appx. 287.

No. 02–8069. Impala v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 36 Fed. Appx. 476.

No. 02–8070. Hernandez-Fuentes v. United States.
C. A. 1st Cir. Certiorari denied.

No. 02–8074. Huntley v. Fischer, Superintendent, Sing
Sing Correctional Facility, et al. C. A. 2d Cir. Certio-
rari denied.

No. 02–8076. Reeves v. United States. C. A. 11th Cir.
Certiorari denied.
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No. 02–8085. Randolph v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 47 Fed. Appx. 729.

No. 02–8086. Souza v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 309 F. 3d 966.

No. 02–8090. Brown v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 42 Fed. Appx. 601.

No. 02–8096. Williams v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 295 F. 3d 817.

No. 02–8097. Bennett v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 47 Fed. Appx. 844.

No. 02–8100. Pauley v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 289 F. 3d 254 and 304 F. 3d 335.

No. 02–8102. Maracalin v. United States. C. A. 5th Cir.
Certiorari denied.

No. 02–8104. Myers v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–8105. Alberto Monreal v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 301 F. 3d 1127.

No. 02–8109. Magnuson v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 307 F. 3d 333.

No. 02–8110. Jackson v. United States. C. A. 5th Cir.
Certiorari denied.

No. 02–8111. Lomeli-Medrano v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 40 Fed. Appx. 509.

No. 02–8112. Jones v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 835.

No. 02–8113. Rollins v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 47 Fed. Appx. 236.

No. 02–8114. Saucedo-Munoz v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 307 F. 3d 344.

No. 02–8116. Rossis-Lopez v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 843.
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No. 02–8119. Lopez-Sepulveda v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 46 Fed. Appx. 887.

No. 02–8123. Rodriguez v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 54 Fed. Appx. 739.

No. 02–8127. Ruvalcaba-Vargas v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 46 Fed. Appx. 573.

No. 02–8128. Rashkovski v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 301 F. 3d 1133.

No. 02–8129. Reynolds v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 49 Fed. Appx. 123.

No. 02–687. Poole, Warden v. Killian. C. A. 9th Cir. Mo-
tion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 282 F. 3d 1204.

No. 02–803. Straub, Warden v. Miller. C. A. 6th Cir.
Motion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 299 F. 3d 570.

No. 02–806. Burke, Warden v. Haynes. C. A. 6th Cir. Mo-
tion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 299 F. 3d 570.

No. 02–807. Jackson, Warden v. Lyons. C. A. 6th Cir. Mo-
tion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 299 F. 3d 588.

Rehearing Denied

No. 02–548. Czarina, LLC v. Kemper de Mexico, Campania
de Seguros, S. A., ante, p. 1072;

No. 02–570. Walston v. Lockhart et al., ante, p. 1067;
No. 02–574. TDC Management Corp., Inc., et al. v. United

States, ante, p. 1048;
No. 02–5228. Newsome v. Equal Employment Opportu-

nity Commission et al., ante, p. 1049;
No. 02–6058. Lance v. Georgia, ante, p. 1050;
No. 02–6189. Price v. Department of Juvenile Justice

et al., ante, p. 1007;
No. 02–6595. Ruiz Rivera v. Trevi Caribe, Inc., ante,

p. 1053;
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No. 02–6601. Leonard v. Cornyn, Attorney General of
Texas, et al., ante, p. 1053;

No. 02–6654. Gonzalez v. Workers’ Compensation Ap-
peals Board et al., ante, p. 1054;

No. 02–6744. Oliver v. Braxton, Warden, ante, p. 1057;
No. 02–7042. Hamilton v. Mack, Warden, ante, p. 1061;
No. 02–7235. Dabney v. United States, ante, p. 1066; and
No. 02–7418. Wahab v. United States, ante, p. 1096. Peti-

tions for rehearing denied.

No. 01–10564. Jones v. Virginia Department of Social
Services et al., ante, p. 849. Motion of petitioner for leave to
file petition for rehearing denied.

No. 02–297. Doyle v. Hydro Nuclear Services et al.,
ante, p. 1066. Motion of petitioner for leave to proceed further
herein in forma pauperis granted. Petition for rehearing denied.

January 28, 2003
Certiorari Denied

No. 02–8687 (02A618). Curry v. Texas. Ct. Crim. App. Tex.
Application for stay of execution of sentence of death, presented
to Justice Scalia, and by him referred to the Court, denied.
Certiorari denied.

No. 02–8702 (02A620). Curry v. Cockrell, Director, Texas
Department of Criminal Justice, Institutional Division.
C. A. 5th Cir. Application for stay of execution of sentence of
death, presented to Justice Scalia, and by him referred to the
Court, denied. Certiorari denied.

January 30, 2003

Dismissal Under Rule 46

No. 02–635. New Mexico Department of Public Safety
et al. v. Martinez. C. A. 10th Cir. Certiorari dismissed under
this Court’s Rule 46. Reported below: 47 Fed. Appx. 513.

Miscellaneous Order

No. 02–8732 (02A623). In re Riddle. Application for stay of
execution of sentence of death, presented to Justice Kennedy,
and by him referred to the Court, denied. Petition for writ of
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habeas corpus denied. Justice Scalia took no part in the con-
sideration or decision of this application and this petition.

February 4, 2003
Miscellaneous Order

No. 02–8877 (02A642). In re Elliott. Application for stay
of execution of sentence of death, presented to Justice Kennedy,
and by him referred to the Court, denied. Petition for writ of
habeas corpus denied. Justice Scalia took no part in the con-
sideration or decision of this application and this petition.

Certiorari Denied

No. 02–8867 (02A638). Elliott v. Texas. Ct. Crim. App.
Tex. Application for stay of execution of sentence of death, pre-
sented to Justice Scalia, and by him referred to the Court,
denied. Certiorari denied.

No. 02–8878 (02A643). Kenley v. Roper, Superintendent,
Potosi Correctional Center. C. A. 8th Cir. Application for
stay of execution of sentence of death, presented to Justice
Thomas, and by him referred to the Court, denied. Certiorari
denied.

February 6, 2003
Certiorari Denied

No. 02–7404 (02A626). Dunn v. Cockrell, Director, Texas
Department of Criminal Justice, Institutional Division.
C. A. 5th Cir. Application for stay of execution of sentence of
death, presented to Justice Scalia, and by him referred to the
Court, denied. Certiorari denied. Justice Stevens and Jus-
tice Ginsburg would grant the application for stay of execution.
Reported below: 302 F. 3d 491.

February 13, 2003
Certiorari Denied

No. 02–9009 (02A676). Fields v. Oklahoma. Ct. Crim. App.
Okla. Application for stay of execution of sentence of death, pre-
sented to Justice Breyer, and by him referred to the Court,
denied. Certiorari denied.
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February 14, 2003

Dismissal Under Rule 46

No. 02–821. Whetsel v. Sherwood et al. C. A. 10th Cir.
Certiorari dismissed under this Court’s Rule 46.2. Reported
below: 42 Fed. Appx. 353.

February 21, 2003

Miscellaneous Orders

No. 01–1806. Illinois ex rel. Madigan, Attorney Gen-
eral of Illinois v. Telemarketing Associates, Inc., et al.
Sup. Ct. Ill. [Certiorari granted sub nom. Illinois ex rel. Ryan
v. Telemarketing Associates, Inc., ante, p. 999.] Motion of the
Solicitor General for leave to participate in oral argument as ami-
cus curiae and for divided argument granted. Motion of Associa-
tion of Fundraising Professionals et al. for leave to participate in
oral argument as amici curiae and for divided argument denied.

No. 02–258. Jinks v. Richland County, South Carolina,
et al. Sup. Ct. S. C. [Certiorari granted, ante, p. 972.] Motion
of amici curiae Alabama et al. and respondent Richland County
to allow Alabama et al. to participate in oral argument as amici
curiae and for divided argument denied.

February 24, 2003

Certiorari Granted—Vacated and Remanded

No. 02–6671. Widner v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Motion of peti-
tioner for leave to proceed in forma pauperis granted. Certio-
rari granted, judgment vacated, and case remanded for further
consideration in light of Carey v. Saffold, 536 U. S 214 (2002).
Reported below: 46 Fed. Appx. 618.

Certiorari Dismissed

No. 02–7858. Eury v. Angelone, Director, Virginia De-
partment of Corrections, et al. C. A. 4th Cir. Motion of
petitioner for leave to proceed in forma pauperis denied, and
certiorari dismissed. See this Court’s Rule 39.8. As petitioner
has repeatedly abused this Court’s process, the Clerk is directed
not to accept any further petitions in noncriminal matters from
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petitioner unless the docketing fee required by Rule 38(a) is paid
and the petition is submitted in compliance with Rule 33.1. See
Martin v. District of Columbia Court of Appeals, 506 U. S. 1
(1992) (per curiam). Justice Stevens dissents. See id., at 4,
and cases cited therein.

Miscellaneous Orders

No. 02A564. Green v. Benden et al. C. A. 7th Cir. Appli-
cation for stay, addressed to Justice Scalia and referred to the
Court, denied.

No. 02A605. Butler v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division. Ap-
plication for certificate of appealability, addressed to Justice Ste-
vens and referred to the Court, denied.

No. D–2336. In re Discipline of Klimow. Sergei Nicholas
Klimow, of Upland, Cal., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2337. In re Discipline of Pulley. Arthur L. Pulley,
of New Rochelle, N. Y., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2338. In re Discipline of Reis. Agostinho Dias
Reis, of Newark, N. J., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2339. In re Discipline of Hall. Harold A. Hall, of
Brooklyn, N. Y., is suspended from the practice of law in this
Court, and a rule will issue, returnable within 40 days, requiring
him to show cause why he should not be disbarred from the
practice of law in this Court.

No. D–2340. In re Discipline of Ayres-Fountain. Caro-
line Patricia Ayres-Fountain, of Hockessin, Del., is suspended from
the practice of law in this Court, and a rule will issue, returnable
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within 40 days, requiring her to show cause why she should not
be disbarred from the practice of law in this Court.

No. D–2341. In re Discipline of Lasher. Alan David
Lasher, of Staten Island, N. Y., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2342. In re Discipline of Butin. Charles S. Butin,
of Great Neck, N. Y., is suspended from the practice of law in this
Court, and a rule will issue, returnable within 40 days, requiring
him to show cause why he should not be disbarred from the
practice of law in this Court.

No. D–2343. In re Discipline of Bergstein. Jeruchom
Bergstein, of Brooklyn, N. Y., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2344. In re Discipline of Ragusa. Sebastian Ra-
gusa, of Hicksville, N. Y., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2345. In re Discipline of Grant. Jeffrey D. Grant,
of Mamaroneck, N. Y., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2346. In re Discipline of Sullivan. Charles W.
Sullivan, of New York, N. Y., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. 02M51. Mosley v. Los Angeles Unified School Dis-
trict, District Governing Board;

No. 02M52. Jefferson v. Missouri Department of Social
Services;

No. 02M54. Simon v. Potter, Postmaster General;
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No. 02M55. Zarins et al. v. Commissioner of Internal
Revenue;

No. 02M56. Muhammad v. Bureau of Prisons et al.;
No. 02M57. Bouie v. Lavan, Superintendent, State Cor-

rectional Institution at Dallas, et al.;
No. 02M58. Schmueckle v. Miles, Warden;
No. 02M59. Morales v. Duncan, Superintendent, Great

Meadow Correctional Facility;
No. 02M60. Hanson v. United States;
No. 02M61. Kent v. Southern California Edison Co.

et al.;
No. 02M62. Davies v. Greenough et al.; and
No. 02M63. Hunter v. United States. Motions to direct

the Clerk to file petitions for writs of certiorari out of time denied.

No. 02M53. Idelle C. v. Ovando C. Motion for leave to file
petition for writ of certiorari under seal with redacted copies for
the public record granted.

No. 129, Orig. Virginia v. Maryland. Motion of the Special
Master for allowance of fee and disbursements granted, and the
Special Master is awarded a total of $95,378.62 for the period May
1 through December 31, 2002, to be paid equally by the parties.
[For earlier order herein, see, e. g., ante, p. 1102.]

No. 01–593. Dole Food Co. et al. v. Patrickson et al.; and
No. 01–594. Dead Sea Bromine Co., Ltd., et al. v. Patrick-

son et al. C. A. 9th Cir. [Certiorari granted, 536 U. S. 956.]
Motion of petitioners Dole Food Co. et al. for leave to file a
supplemental brief after oral argument granted.

No. 01–1184. United States v. Jimenez Recio et al., ante,
p. 270. Motion of respondent Francisco Jimenez Recio for ap-
pointment of counsel nunc pro tunc granted, and it is ordered
that M. Karl Shurtliff, Esq., of Boise, Idaho, be appointed to serve
as counsel for respondent Francisco Jimenez Recio in this case.
Motion of respondent Adrian Lopez-Meza for appointment of coun-
sel nunc pro tunc granted, and it is ordered that Thomas A.
Sullivan, Esq., of Caldwell, Idaho, be appointed to serve as counsel
for respondent Adrian Lopez-Meza in this case.

No. 01–1269. City of Cuyahoga Falls, Ohio, et al. v.
Buckeye Community Hope Foundation et al. C. A. 6th
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Cir. [Certiorari granted, 536 U. S. 938.] Motion of respondents
for leave to file a supplemental brief after argument denied.

No. 02–524. Price, Warden v. Vincent. C. A. 6th Cir.
[Certiorari granted sub nom. Jones v. Vincent, ante, p. 1099.]
Motion for apointment of counsel granted, and it is ordered that
David A. Moran, Esq., of Detroit, Mich., be appointed to serve as
counsel for respondent in this case.

No. 02–5664. Sell v. United States. C. A. 8th Cir. [Cer-
tiorari granted, ante, p. 999.] Motion of American Psychiatric
Association et al. for leave to file a brief as amici curiae granted.

No. 02–7823. Mathis v. Stafford County, Virginia, et al.
C. A. 4th Cir.;

No. 02–8064. Gobbi v. Gobbi. C. A. 4th Cir.; and
No. 02–8107. Pereira v. City of Plant City, Florida.

C. A. 11th Cir. Motions of petitioners for leave to proceed in
forma pauperis denied. Petitioners are allowed until March 17,
2003, within which to pay the docketing fees required by Rule
38(a) and to submit petitions in compliance with Rule 33.1 of the
Rules of this Court.

No. 02–8340. In re Davis;
No. 02–8401. In re Phelps; and
No. 02–8752. In re Johnson-El. Petitions for writs of ha-

beas corpus denied.

No. 02–895. In re DuVall;
No. 02–7980. In re Vivone; and
No. 02–8015. In re Nyhuis. Petitions for writs of manda-

mus denied.

No. 02–8632. In re DeTomaso. Petition for writ of manda-
mus and/or prohibition denied.

No. 02–8168. In re Wilson. Petition for writ of prohibition
denied.

Certiorari Granted

No. 02–658. Alaska Department of Environmental Con-
servation v. Environmental Protection Agency et al.
C. A. 9th Cir. Certiorari granted. Reported below: 298 F.
3d 814.
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No. 02–763. Barnhart, Commissioner of Social Security
v. Thomas. C. A. 3d Cir. Certiorari granted. Reported below:
294 F. 3d 568.

No. 02–473. United States v. Banks. C. A. 9th Cir. Mo-
tion of respondent for leave to proceed in forma pauperis
granted. Certiorari granted. Reported below: 282 F. 3d 699.

No. 02–749. Raytheon Co. v. Hernandez. C. A. 9th Cir.
Motion of Equal Employment Advisory Council for leave to file a
brief as amicus curiae granted. Certiorari granted. Justice
Breyer took no part in the consideration or decision of this
motion and this petition. Reported below: 298 F. 3d 1030.

Certiorari Denied

No. 01–11030. Brown v. Pennsylvania. Sup. Ct. Pa. Cer-
tiorari denied. Reported below: 567 Pa. 272, 786 A. 2d 961.

No. 02–531. Okanogan School District No. 105 et al. v.
Bergeson, Superintendent of Public Instruction of the
State of Washington, et al. C. A. 9th Cir. Certiorari de-
nied. Reported below: 291 F. 3d 1161.

No. 02–585. Peabody Coal Co. v. Gray et al. C. A. 6th
Cir. Certiorari denied. Reported below: 35 Fed. Appx. 138.

No. 02–617. Phillips v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 303 F. 3d 548.

No. 02–655. Carter v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 300 F. 3d 415.

No. 02–672. Weiss, Director, New York State Depart-
ment of Agriculture and Markets, Kosher Law Enforce-
ment Division v. Commack Self-Service Kosher Meats, Inc.,
dba Commack Kosher, et al.; and

No. 02–675. Silver et al. v. Commack Self-Service Ko-
sher Meats, Inc., dba Commack Kosher, et al. C. A. 2d Cir.
Certiorari denied. Reported below: 294 F. 3d 415.

No. 02–683. World Wide Minerals Ltd. et al. v. Republic
of Kazakhstan et al. C. A. D. C. Cir. Certiorari denied.
Reported below: 296 F. 3d 1154.
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No. 02–686. Prescott et al. v. County of El Dorado, Cal-
ifornia, et al. C. A. 9th Cir. Certiorari denied. Reported
below: 298 F. 3d 844.

No. 02–692. Archer-Daniels-Midland Co. v. Dellwood
Farms, Inc., et al.;

No. 02–705. Cargill, Inc. v. A & W Bottling, Inc., et
al.; and

No. 02–736. A. E. Staley Manufacturing Co. v. Dellwood
Farms, Inc., et al. C. A. 7th Cir. Certiorari denied. Re-
ported below: 295 F. 3d 651.

No. 02–707. Disabled Rights Action Committee v.
Archon Corp., fka Santa Fe Gaming Corp. C. A. 9th Cir.
Certiorari denied. Reported below: 32 Fed. Appx. 820.

No. 02–714. Oklahoma ex rel. Office of State Finance
v. Thompson, Secretary of Health and Human Services, ex
rel. Department of Health and Human Services, et al.
C. A. 10th Cir. Certiorari denied. Reported below: 292 F. 3d
1261.

No. 02–715. Wyatt v. Hunt Plywood Co., Inc., et al. C. A.
5th Cir. Certiorari denied. Reported below: 297 F. 3d 405.

No. 02–737. Steele et al. v. Industrial Development
Board of Metropolitan Government of Nashville and Da-
vidson County et al.; and

No. 02–936. Metropolitan Government of Nashville and
Davidson County v. Steele et al. C. A. 6th Cir. Certiorari
denied. Reported below: 301 F. 3d 401.

No. 02–738. Custom Ship Interiors et al. v. Roberts et
al. C. A. 4th Cir. Certiorari denied. Reported below: 300 F.
3d 510.

No. 02–739. Kirby Inland Marine, Inc. of Mississippi, fka
Brent Transportation Co., et al. v. Union Pacific Railroad
Co.; and

No. 02–942. Union Pacific Railroad Co. v. Kirby Inland
Marine, Inc. of Mississippi, aka Brent Transportation Co.,
et al. C. A. 8th Cir. Certiorari denied. Reported below: 296
F. 3d 671.

No. 02–751. Sun Prairie v. McCaleb, Assistant Secre-
tary for Indian Affairs, Department of the Interior,
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et al. C. A. 8th Cir. Certiorari denied. Reported below: 286
F. 3d 1031.

No. 02–759. Blue Ribbon Properties, Inc., dba Long Hol-
low Landfill v. Hardin County Fiscal Court et al. C. A.
6th Cir. Certiorari denied. Reported below: 50 Fed. Appx. 671.

No. 02–765. California et al. v. Paige. C. A. 9th Cir.
Certiorari denied. Reported below: 291 F. 3d 1141.

No. 02–783. BellSouth Advertising & Publishing Corp.
v. Tennessee Regulatory Authority et al. Sup. Ct. Tenn.
Certiorari denied. Reported below: 79 S. W. 3d 506.

No. 02–818. Hawkins v. California. Ct. App. Cal., 6th App.
Dist. Certiorari denied. Reported below: 98 Cal. App. 4th 1428,
121 Cal. Rptr. 2d 627.

No. 02–823. Aster v. Aster. Ct. App. Cal., 6th App. Dist.
Certiorari denied.

No. 02–831. Wilkinson v. Walls, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 864.

No. 02–833. Williams v. Valencia County Sheriff’s Of-
fice et al. C. A. 10th Cir. Certiorari denied. Reported
below: 33 Fed. Appx. 929.

No. 02–837. Rolleston v. Estate of Sims et al. Ct. App.
Ga. Certiorari denied. Reported below: 255 Ga. App. XXVI.

No. 02–838. Morley v. Harvey et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 40.

No. 02–841. Mackie v. Rieser et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 296 F. 3d 909.

No. 02–847. Blixt et al. v. Blixt. Sup. Jud. Ct. Mass. Cer-
tiorari denied. Reported below: 437 Mass. 649, 774 N. E. 2d 1052.

No. 02–848. Southern Clay Products, Inc. v. United Cat-
alysts, Inc. C. A. Fed. Cir. Certiorari denied. Reported
below: 43 Fed. Appx. 379.

No. 02–851. Winters v. MTL Systems, Inc., et al. C. A.
6th Cir. Certiorari denied. Reported below: 39 Fed. Appx. 985.
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No. 02–853. Cacciola et al. v. Sims Communications, Inc.,
et al. Ct. App. Wash. Certiorari denied. Reported below: 109
Wash. App. 1045.

No. 02–854. Artis-James v. District of Columbia. C. A.
D. C. Cir. Certiorari denied.

No. 02–860. Johnson v. Franchise Tax Board of Califor-
nia et al. C. A. 7th Cir. Certiorari denied.

No. 02–863. Morein v. Drexel University et al. Super.
Ct. Pa. Certiorari denied. Reported below: 782 A. 2d 1065.

No. 02–865. Lobo Gaming, Inc. v. Pit River Tribe of Cali-
fornia et al. Ct. App. Cal., 3d App. Dist. Certiorari denied.

No. 02–872. Maris Distributing Co. v. Anheuser-Busch,
Inc. C. A. 11th Cir. Certiorari denied. Reported below: 302
F. 3d 1207.

No. 02–874. Bryan County Board of Equalization v.
Bryan County Board of Tax Assessors. Ct. App Ga. Cer-
tiorari denied. Reported below: 253 Ga. App. 831, 560 S. E.
2d 719.

No. 02–875. Persik v. Colorado. Dist. Ct., Larimer County,
Colo. Certiorari denied.

No. 02–882. Advanta Corp. et al. v. Riseman. C. A. 3d Cir.
Certiorari denied. Reported below: 39 Fed. Appx. 761.

No. 02–886. Martin v. Walmer et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 276 F. 3d 578.

No. 02–887. Alabama-West Florida Annual Conference
of the United Methodist Church v. Carnesi; and

No. 02–906. Ferry Pass United Methodist Church v.
Carnesi et al. Sup. Ct. Fla. Certiorari denied. Reported
below: 826 So. 2d 954.

No. 02–890. Clark County School District et al. v.
Eason et al. C. A. 9th Cir. Certiorari denied. Reported
below: 303 F. 3d 1137.

No. 02–892. Bennett v. Allfirst Bank, fka First Na-
tional Bank of Maryland. Ct. Sp. App. Md. Certiorari de-
nied. Reported below: 144 Md. App. 752.
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No. 02–898. Fiesel v. Cherry et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 294 F. 3d 664.

No. 02–899. Fridley et ux. v. Horrigs et al. C. A. 6th
Cir. Certiorari denied. Reported below: 291 F. 3d 867.

No. 02–903. Gryl et al., for the Benefit of Shire Phar-
maceuticals Group PLC v. Shire Pharmaceuticals Group
PLC et al. C. A. 2d Cir. Certiorari denied. Reported below:
298 F. 3d 136.

No. 02–904. Fleming & Associates, L. L. P., et al. v. Fas-
tow et al. C. A. 5th Cir. Certiorari denied. Reported below:
302 F. 3d 295.

No. 02–905. General Committees of Adjustment GO–386
and GO–245 of the United Transportation Union et al. v.
Burlington Northern & Santa Fe Railway Co. et al.
C. A. D. C. Cir. Certiorari denied. Reported below: 295 F. 3d
1337.

No. 02–909. Three O Realty LLC v. New York State
Urban Development Corporation, dba Empire State De-
velopment Corporation, et al.; and

No. 02–910. West 41st Street Realty LLC et al. v. New
York State Urban Development Corporation, dba Empire
State Development Corporation, et al. App. Div., Sup. Ct.
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 298
App. Div. 2d 1, 744 N. Y. S. 2d 121.

No. 02–911. Polo Ralph Lauren Corp. et al. v. Belekis
et al. C. A. 3d Cir. Certiorari denied.

No. 02–916. Litowitz v. Litowitz. Sup. Ct. Wash. Certio-
rari denied. Reported below: 146 Wash. 2d 514, 48 P. 3d 261 and
53 P. 3d 516.

No. 02–917. Coleman et al. v. American Type Culture
Collection, Inc. Sup. Ct. Tex. Certiorari denied. Reported
below: 83 S. W. 3d 801.

No. 02–919. Dessasau, aka Green v. Cook, Director,
Agency for Health Care, et al. C. A. 11th Cir. Certiorari
denied. Reported below: 49 Fed. Appx. 289.
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No. 02–920. Moore v. Local Union No. 58, International
Brotherhood of Electrical Workers, et al. C. A. 6th Cir.
Certiorari denied. Reported below: 51 Fed. Appx. 486.

No. 02–921. Brown v. Asencio et al. Sup. Ct. Va. Certio-
rari denied.

No. 02–927. Edwards et al. v. United States;
No. 02–955. Johnson v. United States; and
No. 02–8163. Brown v. United States. C. A. 5th Cir. Cer-

tiorari denied. Reported below: 303 F. 3d 606.

No. 02–928. Scott v. Elo, Warden. C. A. 6th Cir. Certio-
rari denied. Reported below: 302 F. 3d 598.

No. 02–929. Noble v. Norris, Director, Arkansas Depart-
ment of Correction. C. A. 8th Cir. Certiorari denied.

No. 02–933. Wilkins v. Virginia. Sup. Ct. Va. Certiorari
denied.

No. 02–934. Wilson v. Manpower International, Inc.
C. A. 11th Cir. Certiorari denied. Reported below: 49 Fed.
Appx. 288.

No. 02–935. A Woman’s Choice-East Side Women’s Clinic
et al. v. Brizzi, Prosecuting Attorney for Marion County,
et al. C. A. 7th Cir. Certiorari denied. Reported below: 305
F. 3d 684.

No. 02–937. Cox v. Miller, Superintendent, Eastern
Correctional Facility. C. A. 2d Cir. Certiorari denied. Re-
ported below: 296 F. 3d 89.

No. 02–940. Maddox v. American Airlines, Inc. C. A. 8th
Cir. Certiorari denied. Reported below: 298 F. 3d 694.

No. 02–941. Ross v. Illinois et al. C. A. 7th Cir. Certio-
rari denied. Reported below: 48 Fed. Appx. 200.

No. 02–943. Timbers v. Connecticut Statewide Griev-
ance Committee. App. Ct. Conn. Certiorari denied. Re-
ported below: 70 Conn. App. 1, 796 A. 2d 565.

No. 02–945. Philadelphia Newspapers, Inc. v. New Jer-
sey et al. Sup. Ct. N. J. Certiorari denied. Reported below:
173 N. J. 193, 801 A. 2d 255.
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No. 02–949. Robles Morejon v. Goethals, Director of
Community Supervision and Corrections, Department of
Dallas County, Texas. C. A. 5th Cir. Certiorari denied.

No. 02–957. Williams v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 02–958. Uwaydah v. Van Wert County Hospital et
al. C. A. 6th Cir. Certiorari denied.

No. 02–959. Watson v. Lithonia Lighting, dba Hi-Tek
Group, et al. C. A. 7th Cir. Certiorari denied. Reported
below: 304 F. 3d 749.

No. 02–962. Morris v. Crawford County, Arkansas, et al.
C. A. 8th Cir. Certiorari denied. Reported below: 299 F. 3d 919.

No. 02–963. Alamo Title Insurance of Texas et al. v.
Lisanti et ux. Sup. Ct. N. M. Certiorari denied. Reported
below: 132 N. M. 750, 55 P. 3d 962.

No. 02–967. Perez v. Miami-Dade County, Florida. C. A.
11th Cir. Certiorari denied. Reported below: 297 F. 3d 1255.

No. 02–969. Konop v. Hawaiian Airlines, Inc. C. A. 9th
Cir. Certiorari denied. Reported below: 302 F. 3d 868.

No. 02–973. Lowerison v. San Diego County, California,
et al. C. A. 9th Cir. Certiorari denied. Reported below: 26
Fed. Appx. 720.

No. 02–975. Drake v. Federal Aviation Administration.
C. A. D. C. Cir. Certiorari denied. Reported below: 291
F. 3d 59.

No. 02–984. Patton v. Lemoine et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 46 Fed. Appx. 226.

No. 02–986. Smith et al. v. Oregon. C. A. 9th Cir. Certio-
rari denied. Reported below: 31 Fed. Appx. 565.

No. 02–998. Carmona v. O’Neill, Secretary of the Treas-
ury. C. A. D. C. Cir. Certiorari denied.

No. 02–999. Powers et al. v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 43 Fed. Appx. 10.
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No. 02–1000. Pessina v. Rosson et al. Ct. App. Tex., 3d
Dist. Certiorari denied. Reported below: 77 S. W. 3d 293.

No. 02–1003. East Ford, Inc. v. Taylor. Sup. Ct. Miss.
Certiorari denied. Reported below: 826 So. 2d 709.

No. 02–1012. Singh et al. v. Bhatti et al. Ct. App. Ohio,
Butler County. Certiorari denied. Reported below: 148 Ohio
App. 3d 386, 773 N. E. 2d 605.

No. 02–1018. Wilson v. England, Secretary of the Navy.
C. A. 9th Cir. Certiorari denied. Reported below: 24 Fed.
Appx. 777.

No. 02–1024. Cunningham v. Illinois. App. Ct. Ill., 1st
Dist. Certiorari denied. Reported below: 332 Ill. App. 3d 233,
773 N. E. 2d 682.

No. 02–1030. Shaw v. Maryland. Ct. App. Md. Certiorari
denied. Reported below: 370 Md. 648, 805 A. 2d 1086.

No. 02–1041. Golding v. United States. C. A. Fed. Cir.
Certiorari denied. Reported below: 47 Fed. Appx. 939.

No. 02–1043. Board of Trustees of Manhattan Beach
Unified School District et al. v. Porter, By and Through
His Guardian ad Litem, Porter, et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 307 F. 3d 1064.

No. 02–1047. Edlund v. Bob Ryan Motors, Inc. C. A. 8th
Cir. Certiorari denied. Reported below: 49 Fed. Appx. 669.

No. 02–1059. Fridman v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 33 Fed. Appx. 9.

No. 02–1075. McKinney et ux. v. Irving Independent
School District et al. C. A. 5th Cir. Certiorari denied. Re-
ported below: 309 F. 3d 308.

No. 02–1087. Li-Lan Tsai v. Rockefeller University.
C. A. 2d Cir. Certiorari denied. Reported below: 46 Fed.
Appx. 657.

No. 02–1095. Prince v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 37 Fed. Appx. 649.



537ORD Unit: $PT2 [04-21-04 19:42:06] PGT: ORDPP (Prelim. Print)

1195ORDERS

February 24, 2003537 U. S.

No. 02–5551. Garcia v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. Reported below: 57 S. W. 3d 436.

No. 02–5552. McCarrin v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 29 Fed. Appx. 831.

No. 02–5802. Whitney v. Beard, Secretary, Pennsylvania
Department of Corrections, et al. C. A. 3d Cir. Certiorari
denied. Reported below: 280 F. 3d 240.

No. 02–6247. Riemers v. Peters-Riemers. Sup. Ct. N. D.
Certiorari denied. Reported below: 644 N. W. 2d 197.

No. 02–6628. Rodriguez-Rodriguez v. United States.
C. A. 1st Cir. Certiorari denied.

No. 02–6782. Anderson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 289 F. 3d 1321.

No. 02–6839. Gulledge v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–7117. Ferguson v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 917.

No. 02–7157. Vaughn v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 46 Fed.
Appx. 227.

No. 02–7198. Willoughby et al. v. United States. C. A.
4th Cir. Certiorari denied. Reported below: 39 Fed. Appx. 28
and 41 Fed. Appx. 602.

No. 02–7203. Miller v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 02–7346. Lambros v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 316.

No. 02–7352. Standard v. South Carolina. Sup. Ct. S. C.
Certiorari denied. Reported below: 351 S. C. 199, 569 S. E.
2d 325.

No. 02–7380. Cobb v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. Reported below: 85 S. W. 3d 258.



537ORD Unit: $PT2 [04-21-04 19:42:06] PGT: ORDPP (Prelim. Print)

1196 OCTOBER TERM, 2002

February 24, 2003 537 U. S.

No. 02–7459. Sumler v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 294 F. 3d 579.

No. 02–7462. Reid et ux. v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 31 Fed. Appx. 564.

No. 02–7502. Sampson v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 54 Fed. Appx. 408.

No. 02–7563. Harley v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 39 Fed. Appx. 789.

No. 02–7607. Evans v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 285 F. 3d 664.

No. 02–7638. Floyd v. Nevada. Sup. Ct. Nev. Certiorari
denied. Reported below: 118 Nev. 156, 42 P. 3d 249.

No. 02–7639. Funchess v. United States. C. A. 6th Cir.
Certiorari denied.

No. 02–7646. Jamison v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 299 F. 3d 114.

No. 02–7699. Bevard v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 44 Fed. Appx. 748.

No. 02–7726. Sandoval v. Freeman, Warden. C. A. 7th Cir.
Certiorari denied.

No. 02–7727. Fields v. Pryor, Attorney General of Ala-
bama. C. A. 11th Cir. Certiorari denied.

No. 02–7728. Brown v. Florida. Dist. Ct. App. Fla., 3d Dist.
Certiorari denied. Reported below: 829 So. 2d 286.

No. 02–7730. Carpino v. Crawford, Director, Nevada De-
partment of Prisons, et al. C. A. 9th Cir. Certiorari denied.

No. 02–7737. Boyd v. Baskerville, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 41 Fed. Appx. 681.

No. 02–7740. Janecka v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 301 F. 3d 316.
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No. 02–7745. Jackson v. BellSouth Telecommunications,
Inc. C. A. 5th Cir. Certiorari denied. Reported below: 37
Fed. Appx. 88.

No. 02–7748. Johnson v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 02–7755. Carter v. Farmers Rice Milling Co., Inc.
C. A. 5th Cir. Certiorari denied. Reported below: 33 Fed.
Appx. 704.

No. 02–7757. Gibbs v. Florida. Sup. Ct. Fla. Certiorari de-
nied. Reported below: 821 So. 2d 295.

No. 02–7759. Hernandez v. Nevada. Sup. Ct. Nev. Certio-
rari denied. Reported below: 118 Nev. 513, 50 P. 3d 1100.

No. 02–7763. Sanchez v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–7767. Rosales v. California. Ct. App. Cal., 3d App.
Dist. Certiorari denied.

No. 02–7774. Mallet v. Yarborough, Warden. C. A. 9th
Cir. Certiorari denied.

No. 02–7776. Langworthy v. Ludwick. C. A. 6th Cir. Cer-
tiorari denied.

No. 02–7777. Jones v. Briley, Warden. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 49 Fed. Appx. 623.

No. 02–7779. Hayden v. Ohio. Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 96 Ohio St. 3d 211, 773 N. E. 2d 502.

No. 02–7783. Taylor v. Kaylo, Warden, et al. C. A. 5th
Cir. Certiorari denied.

No. 02–7788. Nowak v. Yukins, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 257.

No. 02–7792. Herrera v. LeMaster, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 301 F. 3d 1192.

No. 02–7799. Pryor v. Curtis, Warden. C. A. 6th Cir.
Certiorari denied.
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No. 02–7806. Espinoza Pena v. Broyles et al. C. A. 5th
Cir. Certiorari denied.

No. 02–7807. Buchanan v. Washington. Ct. App. Wash.
Certiorari denied. Reported below: 110 Wash. App. 1031.

No. 02–7808. Rich v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 02–7812. Rice v. Dove, Warden, et al. C. A. 4th Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 834.

No. 02–7814. Althouse v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–7815. Brower v. Supreme Court of Michigan.
C. A. 6th Cir. Certiorari denied. Reported below: 40 Fed.
Appx. 103.

No. 02–7818. Brosky v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–7820. Hager v. Flanigan, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 630.

No. 02–7824. Martinez v. California. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 02–7825. Jones v. Waller, Warden, et al. C. A. 5th
Cir. Certiorari denied.

No. 02–7827. Wade v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 39 Fed. Appx. 929.

No. 02–7829. Branch v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 02–7832. Douglas v. Kansas. Sup. Ct. Kan. Certiorari
denied. Reported below: 274 Kan. 96, 49 P. 3d 446.

No. 02–7834. Torres v. Schaefer et al. C. A. 2d Cir.
Certiorari denied.
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No. 02–7839. Covington v. Garcia, Warden, et al. C. A.
9th Cir. Certiorari denied.

No. 02–7842. Carson v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 02–7845. Duhart v. Petrovsky, Warden. C. A. 11th
Cir. Certiorari denied.

No. 02–7846. Croom v. Alabama. Ct. Crim. App. Ala. Cer-
tiorari denied. Reported below: 837 So. 2d 893.

No. 02–7847. Douglas v. Hodges, Superintendent, Go-
wanda Correctional Facility, et al. C. A. 2d Cir. Certio-
rari denied.

No. 02–7848. N’Jai v. Pittsburgh Board of Public Edu-
cation et al. Commw. Ct. Pa. Certiorari denied. Reported
below: 799 A. 2d 995.

No. 02–7851. McQueen v. Equinox International Corp.
et al. C. A. 6th Cir. Certiorari denied. Reported below: 36
Fed. Appx. 555.

No. 02–7852. Stevens v. Morgan, Warden. Sup. Ct. Ga.
Certiorari denied.

No. 02–7857. Coker v. Carlton, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–7860. Cash v. California. Sup. Ct. Cal. Certiorari
denied. Reported below: 28 Cal. 4th 703, 50 P. 3d 332.

No. 02–7862. Clarke v. Georgia. Sup. Ct. Ga. Certiorari
denied.

No. 02–7872. Townsend v. Minnesota. Sup. Ct. Minn.
Certiorari denied. Reported below: 646 N. W. 2d 218.

No. 02–7874. Miller v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 45 Fed.
Appx. 326.

No. 02–7875. Alexander v. Watkins, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 49 Fed. Appx. 770.
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No. 02–7880. Peterson v. Seamen et al. C. A. 2d Cir.
Certiorari denied. Reported below: 25 Fed. Appx. 67.

No. 02–7901. Pointer v. Stubblefield, Superintendent,
Missouri Eastern Correctional Center. C. A. 8th Cir.
Certiorari denied.

No. 02–7903. Montalvo v. Herrera, Warden. C. A. 9th
Cir. Certiorari denied.

No. 02–7904. Azeez v. Robertson et al. Cir. Ct. Raleigh
County, W. Va. Certiorari denied.

No. 02–7905. Blackburn v. Missouri Board of Probation
and Parole. Ct. App. Mo., Western Dist. Certiorari denied.
Reported below: 83 S. W. 3d 585.

No. 02–7907. Nettles v. Kelly, Superintendent, Central
Mississippi Correctional Facility, et al. C. A. 5th Cir.
Certiorari denied.

No. 02–7908. Baker v. Toledo City School District Board
of Education. Ct. App. Ohio, Lucas County. Certiorari
denied.

No. 02–7914. Doyle v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 02–7915. Duran Espinoza v. Alameida, Director, Cal-
ifornia Department of Corrections. C. A. 9th Cir. Certio-
rari denied.

No. 02–7920. Miller v. DeMarino et al. C. A. 4th Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 292.

No. 02–7923. Partin v. Young et al. C. A. 8th Cir. Certio-
rari denied. Reported below: 49 Fed. Appx. 85.

No. 02–7927. Watanabe v. Loyola University of Chicago
et al. C. A. 7th Cir. Certiorari denied.

No. 02–7929. Taylor v. Books-A-Million, Inc. C. A. 5th
Cir. Certiorari denied. Reported below: 296 F. 3d 376.

No. 02–7930. Singleton v. Texas. Ct. App. Tex., 9th Dist.
Certiorari denied.
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No. 02–7938. Semeneck v. California. Sup. Ct. Cal. Cer-
tiorari denied.

No. 02–7939. Althouse v. Hamlin, Clerk, District Court
of Texas, Dallas County, et al. C. A. 5th Cir. Certiorari
denied. Reported below: 46 Fed. Appx. 732.

No. 02–7940. O’Connor v. AAMCO/Cinnat, Inc. C. A. 1st
Cir. Certiorari denied.

No. 02–7941. Newman v. Virginia. Ct. App. Va. Certio-
rari denied.

No. 02–7945. Fuentes v. New York. App. Div., Sup. Ct.
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 290
App. Div. 2d 563, 737 N. Y. S. 2d 106.

No. 02–7949. Binion v. Chandler, Warden. C. A. 5th Cir.
Certiorari denied. Reported below: 51 Fed. Appx. 484.

No. 02–7950. Gardner v. Continuing Developmental
Services, Inc. App. Div., Sup. Ct. N. Y., 4th Jud. Dept. Certio-
rari denied. Reported below: 292 App. Div. 2d 838, 739 N. Y. S.
2d 302.

No. 02–7951. Radivojevic v. Daley, Mayor of the City of
Chicago, Illinois, et al. C. A. 7th Cir. Certiorari denied.

No. 02–7952. Neuman v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–7953. Smith v. Louisiana. Ct. App. La., 4th Cir.
Certiorari denied. Reported below: 797 So. 2d 193.

No. 02–7954. Blashford v. Florida. Dist. Ct. App. Fla., 5th
Dist. Certiorari denied. Reported below: 826 So. 2d 315.

No. 02–7957. Wilkes v. Illinois. App. Ct. Ill., 5th Dist.
Certiorari denied.

No. 02–7958. Walton v. Smith, Warden. C. A. 11th Cir.
Certiorari denied.

No. 02–7959. Turner v. Galaza, Warden. C. A. 9th Cir.
Certiorari denied.
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No. 02–7960. Thomas v. Smith, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–7964. Deveaux v. Louviere, Warden, et al. C. A.
5th Cir. Certiorari denied. Reported below: 48 Fed. Appx. 481.

No. 02–7967. Atanasoff v. Velez et al. Ct. App. Ariz.
Certiorari denied.

No. 02–7968. Hill v. Virginia. Sup. Ct. Va. Certiorari de-
nied. Reported below: 264 Va. 315, 568 S. E. 2d 673.

No. 02–7969. LeGrande v. North Carolina. Gen. Ct. Jus-
tice, Super. Ct. Div., Stanly County, N. C. Certiorari denied.

No. 02–7971. Sheldon v. Holder, Warden. C. A. 2d Cir.
Certiorari denied. Reported below: 36 Fed. Appx. 659.

No. 02–7977. Martin v. United States Court of Appeals
for the Eighth Circuit. C. A. 8th Cir. Certiorari denied.

No. 02–7978. Lalor v. Wisconsin. Ct. App. Wis. Certiorari
denied. Reported below: 249 Wis. 2d 491, 639 N. W. 2d 225.

No. 02–7982. Taylor v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–7983. Wynn v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 02–7984. Thomas v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.

No. 02–7985. Pless v. Georgia. Ct. App. Ga. Certiorari de-
nied. Reported below: 255 Ga. App. 95, 564 S. E. 2d 508.

No. 02–7986. Moreno v. Methodist Hospital. C. A. 7th
Cir. Certiorari denied.

No. 02–7988. Al-Amin v. Angelone, Director, Virginia
Department of Corrections. C. A. 4th Cir. Certiorari de-
nied. Reported below: 40 Fed. Appx. 835.

No. 02–7989. Robinson v. California. Ct. App. Cal., 4th
App. Dist. Certiorari denied.
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No. 02–7992. Ousley v. Ward, Director, Oklahoma De-
partment of Corrections. C. A. 10th Cir. Certiorari denied.
Reported below: 42 Fed. Appx. 323.

No. 02–7994. Perdue v. Kentucky. Sup. Ct. Ky. Certiorari
denied. Reported below: 82 S. W. 3d 909.

No. 02–8000. Conrad v. Robinson, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 116.

No. 02–8002. Cummings v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 356 N. C. 169, 568 S. E.
2d 622.

No. 02–8003. Arville v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 02–8005. Smithers v. Florida. Sup. Ct. Fla. Certio-
rari denied. Reported below: 826 So. 2d 916.

No. 02–8007. Williams v. Louisiana. Sup. Ct. La. Certio-
rari denied. Reported below: 800 So. 2d 819.

No. 02–8008. Shelton v. Palmateer, Superintendent,
Coffee Creek Correctional Facility. C. A. 9th Cir. Cer-
tiorari denied.

No. 02–8009. Nettles v. Kelly, Superintendent, Central
Mississippi Correctional Facility. C. A. 5th Cir. Certio-
rari denied.

No. 02–8016. Beavers v. Ward, Director, Oklahoma De-
partment of Corrections. C. A. 10th Cir. Certiorari denied.
Reported below: 41 Fed. Appx. 288.

No. 02–8019. Belle v. Varner, Superintendent, State
Correctional Institution at Smithfield, et al. C. A. 3d
Cir. Certiorari denied.

No. 02–8021. Fortson v. Department of Justice et al.
C. A. 11th Cir. Certiorari denied. Reported below: 46 Fed.
Appx. 959.

No. 02–8023. Stearman v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.
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No. 02–8025. Sterling v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 49 Fed. Appx. 289.

No. 02–8026. Reynolds v. Michigan Parole Board. C. A.
6th Cir. Certiorari denied.

No. 02–8028. Wearing v. Bovis Lend Lease, Inc. C. A. 4th
Cir. Certiorari denied. Reported below: 37 Fed. Appx. 609.

No. 02–8029. Williams v. Lambert, Administrator, Flor-
ence County Detention Center, et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 40 Fed. Appx. 871.

No. 02–8030. Jennings v. Ballard et al. C. A. 9th Cir.
Certiorari denied.

No. 02–8032. Morgan, aka Morris v. Fairman, Warden,
et al. C. A. 9th Cir. Certiorari denied.

No. 02–8034. Butcher v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.

No. 02–8037. Breedlove v. Crosby, Secretary, Florida
Department of Corrections. C. A. 11th Cir. Certiorari de-
nied. Reported below: 279 F. 3d 952.

No. 02–8038. Ramos v. Texas. Ct. App. Tex., 2d Dist. Cer-
tiorari denied.

No. 02–8039. Wuebbels v. Illinois. App. Ct. Ill., 4th Dist.
Certiorari denied.

No. 02–8040. LaPointe v. Chrans, Warden. App. Ct. Ill.,
2d Dist. Certiorari denied. Reported below: 329 Ill. App. 3d
1080, 770 N. E. 2d 701.

No. 02–8042. Daughtery v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 02–8045. Quintana v. Atherton, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 48 Fed. Appx. 283.

No. 02–8047. Nelson v. Alameida, Director, California
Department of Corrections, et al. C. A. 9th Cir. Certio-
rari denied.



537ORD Unit: $PT2 [04-21-04 19:42:06] PGT: ORDPP (Prelim. Print)

1205ORDERS

February 24, 2003537 U. S.

No. 02–8048. Townsend, aka Brown v. Illinois. App. Ct.
Ill., 1st Dist. Certiorari denied.

No. 02–8049. Wagner v. California Department of Jus-
tice et al. C. A. 9th Cir. Certiorari denied. Reported below:
42 Fed. Appx. 998.

No. 02–8050. Jackson v. Dormire, Superintendent, Jef-
ferson City Correctional Center. C. A. 8th Cir. Certio-
rari denied.

No. 02–8051. Johnson v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–8053. Tipton v. Kentucky. Sup. Ct. Ky. Certiorari
denied.

No. 02–8054. Wilson v. Gonzalez, Warden. C. A. 11th Cir.
Certiorari denied.

No. 02–8056. Turnboe v. United States District Court
for the Eastern District of Michigan. C. A. 6th Cir. Cer-
tiorari denied.

No. 02–8057. Gordon v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 02–8058. Hart v. Miller-Stout, Superintendent, Air-
way Heights Corrections Center. C. A. 9th Cir. Certio-
rari denied.

No. 02–8061. Fields v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied. Reported below: 331 Ill. App. 3d 323, 772
N. E. 2d 742.

No. 02–8062. Hinds v. Massachusetts. Sup. Jud. Ct. Mass.
Certiorari denied. Reported below: 437 Mass. 54, 768 N. E. 2d
1067.

No. 02–8063. Gearlds v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 02–8072. Fisher v. Hutson et al. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 742.
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No. 02–8073. Giddens v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–8075. Sawyer v. Powell, Chairman, Federal De-
posit Insurance Corporation. C. A. D. C. Cir. Certiorari
denied.

No. 02–8077. Hutchinson v. Texas. Ct. App. Tex., 6th Dist.
Certiorari denied.

No. 02–8078. Holden v. Braxton, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 662.

No. 02–8079. Fulton v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 34 Fed. Appx. 387.

No. 02–8080. Goldstein v. Shannon, Superintendent,
State Correctional Institution at Mahanoy, et al. C. A.
3d Cir. Certiorari denied.

No. 02–8081. Howard v. Kyler, Superintendent, State
Correctional Institution at Huntingdon, et al. C. A. 3d
Cir. Certiorari denied.

No. 02–8082. Hibbert v. Roper, Superintendent, Potosi
Correctional Center. C. A. 8th Cir. Certiorari denied.

No. 02–8083. Martin v. Kentucky. Ct. App. Ky. Certio-
rari denied.

No. 02–8084. Johnson v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–8087. Smith v. Texas. Ct. App. Tex., 12th Dist.
Certiorari denied. Reported below: 88 S. W. 3d 652.

No. 02–8088. Refile v. Vaughn, Superintendent, State
Correctional Institution at Graterford, et al. C. A. 3d
Cir. Certiorari denied. Reported below: 46 Fed. Appx. 685.

No. 02–8089. Summerfield v. California. Ct. App. Cal., 3d
App. Dist. Certiorari denied.



537ORD Unit: $PT2 [04-21-04 19:42:06] PGT: ORDPP (Prelim. Print)

1207ORDERS

February 24, 2003537 U. S.

No. 02–8091. Garza v. Kenney, Warden. Sup. Ct. Neb.
Certiorari denied. Reported below: 264 Neb. 146, 646 N. W.
2d 579.

No. 02–8092. Hopkins v. Workman, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 47 Fed. Appx. 893.

No. 02–8093. Hughes v. Day, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 02–8094. Hernandez v. California. Sup. Ct. Cal.
Certiorari denied.

No. 02–8098. Tigner v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 02–8099. Baker v. Cepak, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 42 Fed. Appx. 660.

No. 02–8103. Reazor v. Workers’ Compensation Appeal
Board of Pennsylvania. Commw. Ct. Pa. Certiorari denied.

No. 02–8106. Pack v. Galaza, Warden. C. A. 9th Cir. Cer-
tiorari denied.

No. 02–8108. Johnson v. Connecticut. App. Ct. Conn.
Certiorari denied. Reported below: 71 Conn. App. 272, 801
A. 2d 890.

No. 02–8115. Sampson v. Maynor, Sheriff, Robeson
County, North Carolina, et al. C. A. 4th Cir. Certiorari
denied. Reported below: 46 Fed. Appx. 185.

No. 02–8118. Kornafel v. Repetto. Super. Ct. Pa. Certio-
rari denied. Reported below: 797 A. 2d 1030.

No. 02–8121. Killoran v. Killoran. Super. Ct. Richmond
County, Ga. Certiorari denied.

No. 02–8122. Nobles v. Jackson, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–8124. Roos v. Runnels, Warden. C. A. 9th Cir.
Certiorari denied.

No. 02–8125. Meeker v. Ward, Director, Oklahoma De-
partment of Corrections. C. A. 10th Cir. Certiorari denied.
Reported below: 45 Fed. Appx. 871.
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No. 02–8126. Barnes v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 02–8130. Olsen v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 35 Fed. Appx. 384.

No. 02–8131. Bock v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 312 F. 3d 829.

No. 02–8132. Jones v. Pugh, Warden. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 43 Fed. Appx. 217.

No. 02–8133. Ayala-Ayala v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 489.

No. 02–8134. Brooks v. Haley, Commissioner, Alabama
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 02–8135. Arenas-Medina v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 46 Fed. Appx. 536.

No. 02–8136. Collier v. Davis, Superintendent, Indiana
State Prison. C. A. 7th Cir. Certiorari denied. Reported
below: 301 F. 3d 843.

No. 02–8137. Danos v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 51 Fed. Appx. 941.

No. 02–8138. Davis v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 306 F. 3d 398.

No. 02–8139. Cervantes-Llamas, aka Carraso v. United
States. C. A. 9th Cir. Certiorari denied. Reported below: 46
Fed. Appx. 539.

No. 02–8140. Lewis v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied.

No. 02–8141. Keelen v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 54 Fed. Appx. 406.

No. 02–8143. Zarate-Medina v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 46 Fed. Appx. 575.



537ORD Unit: $PT2 [04-21-04 19:42:06] PGT: ORDPP (Prelim. Print)

1209ORDERS

February 24, 2003537 U. S.

No. 02–8144. Tinlin v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 02–8146. Thomas v. Illinois. App. Ct. Ill., 2d Dist.
Certiorari denied.

No. 02–8147. Winter v. Department of Agriculture.
C. A. 9th Cir. Certiorari denied. Reported below: 46 Fed.
Appx. 580.

No. 02–8148. Wise v. Washington. Ct. App. Wash. Certio-
rari denied.

No. 02–8149. Lopez v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 299 F. 3d 84.

No. 02–8151. Merritt v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 02–8152. Alexander v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 710.

No. 02–8153. Cyprien v. Carey, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 36 Fed. Appx. 324.

No. 02–8154. Diombera v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 706.

No. 02–8155. Conwell v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 02–8156. Cruz-Saucedo v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 51 Fed. Appx. 482.

No. 02–8158. Campbell v. United States District Court
for the Eastern District of Michigan. C. A. 6th Cir. Cer-
tiorari denied.

No. 02–8159. Conkle v. Potter, Postmaster General.
C. A. 10th Cir. Certiorari denied. Reported below: 46 Fed.
Appx. 950.

No. 02–8160. McKiearnan v. California. Ct. App. Cal., 5th
App. Dist. Certiorari denied.
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No. 02–8162. Stevens v. Florida. Dist. Ct. App. Fla., 2d
Dist. Certiorari denied. Reported below: 827 So. 2d 999.

No. 02–8164. Weaver v. Florida. Dist. Ct. App. Fla., 1st
Dist. Certiorari denied. Reported below: 812 So. 2d 413.

No. 02–8165. Perez-Aguilar v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 41 Fed. Appx. 110.

No. 02–8166. Quintana v. Atherton, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 48 Fed. Appx. 283.

No. 02–8169. Williams v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 02–8170. White v. Carter, Warden, et al. C. A. 6th
Cir. Certiorari denied. Reported below: 27 Fed. Appx. 312.

No. 02–8171. Becerra-Lopez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 51 Fed. Appx. 482.

No. 02–8172. Luis-Arias, aka Arias, aka Dionicio-Galvan
v. United States. C. A. 9th Cir. Certiorari denied. Reported
below: 42 Fed. Appx. 925.

No. 02–8173. Barrera-Flores v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 46 Fed. Appx. 557.

No. 02–8174. Bright v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 46 Fed. Appx. 221.

No. 02–8175. Beyer v. Wisconsin. Ct. App. Wis. Certio-
rari denied. Reported below: 247 Wis. 2d 13, 633 N. W. 2d 627.

No. 02–8178. Parks v. McCaughtry, Warden. C. A. 7th Cir.
Certiorari denied.

No. 02–8179. Bruton v. Ashcroft, Attorney General,
et al. C. A. D. C. Cir. Certiorari denied. Reported below: 48
Fed. Appx. 336.

No. 02–8180. Johnson v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–8181. Meza v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 46 Fed. Appx. 577.
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No. 02–8184. Alexander v. United States. C. A. 8th Cir.
Certiorari denied.

No. 02–8185. Garborcauskas v. United States. C. A. 9th
Cir. Certiorari denied.

No. 02–8187. Colbert v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 55 Fed. Appx. 225.

No. 02–8188. Coffie v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–8189. Champion v. United States. C. A. 5th Cir.
Certiorari denied.

No. 02–8190. Garcia v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 46 Fed. Appx. 575.

No. 02–8191. Godoski v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 304 F. 3d 761.

No. 02–8193. Reyes-Castro v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 46 Fed. Appx. 577.

No. 02–8194. Reed v. Yuma County, Arizona, et al. Ct.
App. Ariz. Certiorari denied.

No. 02–8195. Sierra v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 498.

No. 02–8196. Reed v. Arizona. Ct. App. Ariz. Certiorari
denied.

No. 02–8197. Rodriguez v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 327.

No. 02–8199. Odman, aka Oddman, aka Llewelyn v.
United States. C. A. 4th Cir. Certiorari denied. Reported
below: 47 Fed. Appx. 221.

No. 02–8200. Mitchell v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 02–8201. Leslie v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 46 Fed. Appx. 699.
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No. 02–8202. Kovachevich v. New York City Housing Au-
thority. Ct. App. N. Y. Certiorari denied. Reported below:
98 N. Y. 2d 692, 775 N. E. 2d 1289.

No. 02–8209. Bowman v. United States. C. A. 3d Cir.
Certiorari denied.

No. 02–8210. Barnett v. Clark, Warden. C. A. 11th Cir.
Certiorari denied. Reported below: 52 Fed. Appx. 492.

No. 02–8211. Bustillo v. Hawk Sawyer, Director, Fed-
eral Bureau of Prisons, et al. C. A. 10th Cir. Certiorari
denied. Reported below: 44 Fed. Appx. 396.

No. 02–8215. Hoyt v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 47 Fed. Appx. 834.

No. 02–8216. Roman-Gutierrez, aka Guzman-Gutierrez v.
United States. C. A. 9th Cir. Certiorari denied. Reported
below: 46 Fed. Appx. 518.

No. 02–8218. Hollingsworth v. United States. C. A. 8th
Cir. Certiorari denied. Reported below: 298 F. 3d 700.

No. 02–8219. Forbes v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 02–8220. Faulks v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 47 Fed. Appx. 633.

No. 02–8221. Jaimes v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 46 Fed. Appx. 220.

No. 02–8225. Rooks v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 02–8226. Rocha v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 481.

No. 02–8227. McDonald v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 52 Fed. Appx. 490.

No. 02–8229. McKinney v. United States. C. A. 7th Cir.
Certiorari denied.

No. 02–8230. Poe-Morales v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 502.
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No. 02–8231. Phillips v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 52 Fed. Appx. 491.

No. 02–8232. Parrish, aka Parish v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 54 Fed. Appx. 798.

No. 02–8233. Jones v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 02–8234. Jones v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 297 F. 3d 760.

No. 02–8235. Espinosa-Ossa v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 51 Fed. Appx. 482.

No. 02–8236. Matthews v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 02–8237. Lawrence v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 02–8238. Ross v. Illinois. App. Ct. Ill., 4th Dist. Cer-
tiorari denied.

No. 02–8240. Ramos v. Weber, Warden. C. A. 8th Cir.
Certiorari denied. Reported below: 303 F. 3d 934.

No. 02–8241. Stone v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 47 Fed. Appx. 850.

No. 02–8242. Spicer v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 51 Fed. Appx. 483.

No. 02–8243. Smith v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied.

No. 02–8245. Cook v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 51 Fed. Appx. 483.

No. 02–8246. Davis v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 22 Fed. Appx. 654.

No. 02–8247. Cerna v. United States. C. A. 6th Cir. Cer-
tiorari denied.
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No. 02–8249. Camps v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 32 Fed. Appx. 70.

No. 02–8256. Brooks v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 49 Fed. Appx. 402.

No. 02–8258. Carless v. Michigan Attorney Grievance
Commission. Sup. Ct. Mich. Certiorari denied.

No. 02–8259. Coleman v. United States. C. A. 3d Cir.
Certiorari denied.

No. 02–8260. Evans v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied.

No. 02–8261. Defeo v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 152 F. 3d 921.

No. 02–8262. Birdsall v. Illinois. App. Ct. Ill., 3d Dist.
Certiorari denied.

No. 02–8264. Allen v. Yarborough, Warden, et al. C. A.
9th Cir. Certiorari denied. Reported below: 305 F. 3d 1046.

No. 02–8265. Bates v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 47 Fed. Appx. 477.

No. 02–8266. Ayon-Astorga, aka Lopez-Perez v. United
States. C. A. 9th Cir. Certiorari denied. Reported below: 47
Fed. Appx. 473.

No. 02–8268. Dellinger v. Bowen, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 301 F. 3d 758.

No. 02–8269. Trevino v. Texas Department of Protective
and Regulatory Services. Ct. App. Tex., 3d Dist. Certio-
rari denied.

No. 02–8270. Yanez-Saucedo v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 295 F. 3d 991.

No. 02–8271. Walker v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 02–8276. Collins v. United States. C. A. 7th Cir.
Certiorari denied.
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No. 02–8277. Carrillo v. Ayers, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 32 Fed. Appx. 899.

No. 02–8278. Colter v. Office of the State’s Attorney
for Baltimore City, Maryland, et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 40 Fed. Appx. 757.

No. 02–8281. Mackay v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 713.

No. 02–8282. Luker v. Roderick. App. Ct. Ill., 4th Dist.
Certiorari denied.

No. 02–8283. Villarino-Pacheco v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 46 Fed. Appx. 959.

No. 02–8292. Drabovskiy v. United States. C. A. 6th Cir.
Certiorari denied.

No. 02–8294. Davison v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 02–8296. Dixon v. United States District Court for
the Eastern District of New York. C. A. 2d Cir. Certio-
rari denied.

No. 02–8298. Griffin v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 52 Fed. Appx. 487.

No. 02–8299. Fortson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 740.

No. 02–8302. Hardy v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 499.

No. 02–8303. Holdren v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 52 Fed. Appx. 209.

No. 02–8304. Parris v. United States. C. A. 10th Cir.
Certiorari denied.

No. 02–8305. Becker v. Montgomery, Attorney General
of Ohio, et al. C. A. 6th Cir. Certiorari denied. Reported
below: 43 Fed. Appx. 914.

No. 02–8306. Andrews v. Illinois. Sup. Ct. Ill. Certio-
rari denied.
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No. 02–8308. Bass v. United States. C. A. 8th Cir. Certio-
rari denied.

No. 02–8310. Braggs v. Perez, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 42 Fed. Appx. 678.

No. 02–8311. Beatty v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 453.

No. 02–8315. Brown v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 36 Fed. Appx. 519.

No. 02–8316. Barber v. Principi, Secretary of Veterans
Affairs. C. A. 5th Cir. Certiorari denied. Reported below: 54
Fed. Appx. 404.

No. 02–8317. Brunetti v. United States. C. A. 3d Cir.
Certiorari denied.

No. 02–8319. Cooper v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 46 Fed. Appx. 732.

No. 02–8322. Delgado v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 02–8323. Lyn v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 52 Fed. Appx. 493.

No. 02–8324. Jeter v. United States. Ct. App. D. C. Cer-
tiorari denied. Reported below: 813 A. 2d 1143.

No. 02–8325. Way Quoe Long v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 301 F. 3d 1095.

No. 02–8326. Livingston v. Herbert, Superintendent,
Attica Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 02–8327. Jacobs v. Illinois. App. Ct. Ill., 2d Dist. Cer-
tiorari denied.

No. 02–8329. Alberto Cabal v. Texas. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 51 Fed. Appx. 929.

No. 02–8330. Castellanos-Loza, aka Loza-Castellanos v.
United States. C. A. 9th Cir. Certiorari denied. Reported
below: 44 Fed. Appx. 263.
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No. 02–8331. Devine v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 249.

No. 02–8332. Chavez-Miranda v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 306 F. 3d 973.

No. 02–8333. Carlson v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 02–8334. Clark v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 181.

No. 02–8336. Dunn v. United States. C. A. 3d Cir. Certio-
rari denied.

No. 02–8337. Dehaney v. Connecticut. Sup. Ct. Conn.
Certiorari denied. Reported below: 261 Conn. 336, 803 A. 2d 267.

No. 02–8339. Wilt v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 38 Fed. Appx. 937.

No. 02–8341. Rosario v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 12.

No. 02–8342. Streeter v. North Carolina. Ct. App. N. C.
Certiorari denied. Reported below: 146 N. C. App. 594, 553
S. E. 2d 240.

No. 02–8344. Ferrell, aka Range v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 52 Fed. Appx. 491.

No. 02–8345. Hersh v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 297 F. 3d 1233.

No. 02–8346. Inda-Parra v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 47 Fed. Appx. 805.

No. 02–8347. Hankey v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 626.

No. 02–8348. Irra-Ontiveros v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 44 Fed. Appx. 751.

No. 02–8349. Foster v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 42 Fed. Appx. 750.

No. 02–8356. Maze v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 46 Fed. Appx. 959.
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No. 02–8357. Lewis v. North Carolina. Ct. App. N. C.
Certiorari denied. Reported below: 151 N. C. App. 600.

No. 02–8359. Haddad v. Equal Employment Opportunity
Commission. C. A. 6th Cir. Certiorari denied.

No. 02–8363. Shewmaker v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 321.

No. 02–8364. Schauerman v. Neet, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 49 Fed. Appx. 850.

No. 02–8365. Chambers v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 276.

No. 02–8368. Diaz v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 02–8370. Ceminchuk v. Olson, Solicitor General, et
al. C. A. D. C. Cir. Certiorari denied.

No. 02–8372. Krug v. Krug. Ct. App. Wis. Certiorari de-
nied. Reported below: 256 Wis. 2d 692, 647 N. W. 2d 467.

No. 02–8373. Burger v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 227.

No. 02–8374. Gonzalez-Casillas v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 49 Fed. Appx. 120.

No. 02–8375. Henderson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 455.

No. 02–8378. Tracy v. Olson, Warden. C. A. 7th Cir. Cer-
tiorari denied.

No. 02–8379. Williams v. United States. C. A. 5th Cir.
Certiorari denied.

No. 02–8380. Wilson v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 51 Fed. Appx. 483.

No. 02–8382. Tolbert v. United States Steel Corp. App.
Ct. Ill., 1st Dist. Certiorari denied.

No. 02–8384. Fulcher v. United States. C. A. 7th Cir.
Certiorari denied.
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No. 02–8385. Franklin v. Henson et al. C. A. 6th Cir.
Certiorari denied. Reported below: 41 Fed. Appx. 796.

No. 02–8387. Wilson v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 86.

No. 02–8388. Wellons v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 328.

No. 02–8389. Willis v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 542.

No. 02–8392. Doss v. United States. C. A. 5th Cir. Certio-
rari denied.

No. 02–8396. Ceja-Cisneros v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 49 Fed. Appx. 132.

No. 02–8399. Denson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 52 Fed. Appx. 485.

No. 02–8406. Crews v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 28 Fed. Appx. 247.

No. 02–8413. Cole v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 36 Fed. Appx. 215.

No. 02–8414. Carter v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 47 Fed. Appx. 706.

No. 02–8416. Christenbury v. North Carolina. Sup. Ct.
N. C. Certiorari denied.

No. 02–8418. Collier v. Hendricks, Administrator, New
Jersey State Prison, et al. C. A. 3d Cir. Certiorari denied.

No. 02–8420. Franco Rodriguez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 51 Fed. Appx. 928.

No. 02–8423. Calvert v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 634.

No. 02–8429. Kyles v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied.

No. 02–8431. Padilla-Alvarez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 51 Fed. Appx. 929.
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No. 02–8434. Aguilar Gutierrez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 48 Fed. Appx. 636.

No. 02–8438. Hazel v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 46 Fed. Appx. 182.

No. 02–8443. Griggs v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 02–8447. Jenkins v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 52 Fed. Appx. 487.

No. 02–8450. Williams v. Chick-Fil-A. C. A. 11th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 501.

No. 02–8452. DiFrisco v. New Jersey. Sup. Ct. N. J. Cer-
tiorari denied. Reported below: 174 N. J. 195, 804 A. 2d 507.

No. 02–8455. Davidson v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 51 Fed. Appx. 929.

No. 02–8458. Padilla v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 51 Fed. Appx. 482.

No. 02–8459. Mena-Jaramillo, aka Leal-Larios, aka
Arere-Liano, aka Mena v. United States; Escobar-
Espinoza v. United States; Miranda-Avalos v. United
States; Ruiz-Torres, aka Pichardo Barrera v. United
States; Trujillo-Hernandez v. United States; and
Trujillo-Moreno, aka Lara-Vasquez v. United States.
C. A. 9th Cir. Certiorari denied.

No. 02–8463. DeValle v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–8464. Pulley v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 47 Fed. Appx. 678.

No. 02–8466. Hoopingarner v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 52 Fed. Appx. 486.

No. 02–8468. Howard v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 54 Fed. Appx. 410.

No. 02–8469. Hodge v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 49 Fed. Appx. 133.
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No. 02–8471. Knight v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 49 Fed. Appx. 215.

No. 02–8476. Sua v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 307 F. 3d 1150.

No. 02–8478. Serna v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 309 F. 3d 859.

No. 02–8479. More v. J. B. Hunt Transportation, Inc.,
et al. C. A. 7th Cir. Certiorari denied.

No. 02–8480. Brown v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 02–8481. Salinas Rivera v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 48 Fed. Appx. 103.

No. 02–8485. Deglace v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–8488. Baez-Bermudez v. United States. C. A. 9th
Cir. Certiorari denied.

No. 02–8489. Ajetunmobi v. Ashcroft, Attorney Gen-
eral. C. A. 8th Cir. Certiorari denied. Reported below: 44
Fed. Appx. 72.

No. 02–8490. Tate v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied.

No. 02–8491. Ayala-Sanabria v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 36 Fed. Appx. 919.

No. 02–8495. Rogers v. Casterline, Warden. C. A. 5th
Cir. Certiorari denied. Reported below: 54 Fed. Appx. 410.

No. 02–8496. Replogle v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 301 F. 3d 937.

No. 02–8499. Francois, aka Isenadin v. United States.
C. A. 11th Cir. Certiorari denied. Reported below: 54 Fed.
Appx. 490.

No. 02–8500. Perkins v. Hedrick, Warden, et al. C. A.
8th Cir. Certiorari denied.
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No. 02–8502. Martin v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 49 Fed. Appx. 418.

No. 02–8504. Armando Mendoza v. United States. C. A.
5th Cir. Certiorari denied.

No. 02–8509. Belle v. United States et al. C. A. 4th Cir.
Certiorari denied. Reported below: 50 Fed. Appx. 111.

No. 02–8511. Loftian v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 34 Fed. Appx. 944.

No. 02–8515. Walker v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 302 F. 3d 322.

No. 02–8517. Vukadinovich v. Board of School Trustees
of North Newton School Corporation et al. C. A. 7th Cir.
Certiorari denied.

No. 02–8518. Jones v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 02–8519. Robinson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 49 Fed. Appx. 287.

No. 02–8520. Russell v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 54 Fed. Appx. 684.

No. 02–8524. Richman v. United States. C. A. 3d Cir.
Certiorari denied.

No. 02–8526. Castillo v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 52 Fed. Appx. 425.

No. 02–8527. Hammer v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 327.

No. 02–8528. Godoy-Aguirre v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 51 Fed. Appx. 628.

No. 02–8531. Vazquez v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 49 Fed. Appx. 550.

No. 02–8540. Berry v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 50 Fed. Appx. 251.
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No. 02–8542. Hermanek et al. v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 289 F. 3d 1076 and
47 Fed. Appx. 439.

No. 02–8543. Martin v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 52 Fed. Appx. 486.

No. 02–8544. LaBarge v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 52 Fed. Appx. 216.

No. 02–8547. Rivera v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–8548. Tucker v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 305 F. 3d 1193.

No. 02–8551. Cheese v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 39 Fed. Appx. 257.

No. 02–8553. Carter v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 807.

No. 02–8554. Correa, aka Alvarez v. United States.
C. A. 11th Cir. Certiorari denied. Reported below: 48 Fed.
Appx. 740.

No. 02–8555. Olivas-Sanchez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 42 Fed. Appx. 977.

No. 02–8556. Ingram v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 216.

No. 02–8557. Sarno v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 41 Fed. Appx. 603.

No. 02–8561. Brown v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 314 F. 3d 1216.

No. 02–8568. Goldman v. United States. C. A. 1st Cir.
Certiorari denied.

No. 02–8573. Johnson v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 51 Fed. Appx. 930.

No. 02–8575. Jones v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 48 Fed. Appx. 932.
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No. 02–8576. Janson v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 02–8578. Garcia-Benavides, aka Benavides-Murio v.
United States. C. A. 9th Cir. Certiorari denied. Reported
below: 49 Fed. Appx. 686.

No. 02–8582. Felder v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 49 Fed. Appx. 164.

No. 02–8583. Gonzalez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 54 Fed. Appx. 407.

No. 02–8585. Chernabaeff v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 40 Fed. Appx. 519.

No. 02–8586. Cortes v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 299 F. 3d 1030.

No. 02–8587. Campbell v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 309 F. 3d 928.

No. 02–8588. Escarrega-Ramirez v. United States. C. A.
9th Cir. Certiorari denied.

No. 02–8589. Collins v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 43 Fed. Appx. 99.

No. 02–8590. Desir et al. v. Hall, Superintendent, Old
Colony Correctional Center, et al. C. A. 1st Cir. Certio-
rari denied.

No. 02–8591. De La Rosa-Agundez v. United States.
C. A. 9th Cir. Certiorari denied. Reported below: 36 Fed.
Appx. 633.

No. 02–8593. Manning v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 232 F. 3d 891.

No. 02–8594. Morissett v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 49 Fed. Appx. 334.

No. 02–8595. Valdovinos-Soloache v. United States.
C. A. 2d Cir. Certiorari denied. Reported below: 309 F. 3d 91.

No. 02–8596. Williams v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 40 Fed. Appx. 669.
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No. 02–8597. Ruiz-Romero v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 699.

No. 02–8599. Samuels v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 308 F. 3d 662.

No. 02–8602. Mitchell, aka Henderson v. United States.
C. A. 5th Cir. Certiorari denied.

No. 02–8606. Watkins v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 45 Fed. Appx. 838.

No. 02–8610. Morehead v. Ryan, Acting Director, Ari-
zona Department of Corrections, et al. C. A. 9th Cir.
Certiorari denied. Reported below: 47 Fed. Appx. 817.

No. 02–8611. Logan v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 42 Fed. Appx. 616.

No. 02–8612. Major v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 02–8616. Price v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 02–8621. Barefield v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 49 Fed. Appx. 497.

No. 02–8622. Brawner v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 327.

No. 02–8638. Buchanan v. United States. C. A. 7th Cir.
Certiorari denied.

No. 02–8643. Monteiro v. United States. C. A. 1st Cir.
Certiorari denied.

No. 02–8646. Gregg v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 02–8647. Hyman v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 46 Fed. Appx. 618.

No. 02–8648. Griffith v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 301 F. 3d 880.

No. 02–8656. Swindle v. United States. C. A. 6th Cir.
Certiorari denied.
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No. 02–466. Casino Association of Louisiana et al. v.
Louisiana et al. Sup. Ct. La. Motion of DKT Liberty Project
for leave to file a brief as amicus curiae granted. Certiorari
denied. Reported below: 820 So. 2d 494.

No. 02–711. Moore et al. v. Detroit School Reform
Board et al. C. A. 6th Cir. Motion of Rosa L. Parks et al. for
leave to file a brief as amici curiae granted. Certiorari denied.
Reported below: 293 F. 3d 352.

No. 02–829. Discover Bank v. Szetela. Ct. App. Cal., 4th
App. Dist. Motion of American Bankers Association et al. for
leave to file a brief as amici curiae granted. Certiorari denied.
Reported below: 97 Cal. App. 4th 1094, 118 Cal. Rptr. 2d 862.

No. 02–839. Britting v. Motorola, Inc., et al. C. A. 11th
Cir. Certiorari denied. Justice Scalia took no part in the con-
sideration or decision of this petition.

No. 02–852. Clay v. Procter & Gamble Paper Products
Co. et al. C. A. 11th Cir. Certiorari denied. Justice O’Con-
nor and Justice Breyer took no part in the consideration or
decision of this petition. Reported below: 245 F. 3d 795.

No. 02–893. Eubanks-Jackson v. Bank of America, N. A.
C. A. 8th Cir. Certiorari denied. Justice Breyer took no part
in the consideration or decision of this petition. Reported below:
39 Fed. Appx. 459.

No. 02–7769. Kolody v. Simon Marketing, Inc., et al.
C. A. 7th Cir. Certiorari denied. Justice Breyer took no part
in the consideration or decision of this petition.

No. 02–8055. Woodard v. Stanley, Commissioner, New
Hampshire Department of Corrections. C. A. 1st Cir.
Certiorari denied. Justice Breyer took no part in the consider-
ation or decision of this petition.

No. 02–8533. Ailemen, aka Popoola v. United States.
C. A. 9th Cir. Certiorari denied. Justice Breyer took no part
in the consideration or decision of this petition. Reported below:
43 Fed. Appx. 77.

No. 02–926. Minus v. E. I. du Pont de Nemours & Co.
C. A. 4th Cir. Certiorari denied. Justice O’Connor took no
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part in the consideration or decision of this petition. Reported
below: 42 Fed. Appx. 631.

No. 02–946. Board of Education of the Pawling Central
School District v. Schutz et al. C. A. 2d Cir. Motion of
New York State School Boards Association et al. for leave to file
a brief as amici curiae granted. Certiorari denied. Reported
below: 290 F. 3d 476.

No. 02–947. United Airlines, Inc., et al. v. Hosaka, Indi-
vidually and on Behalf of the Estate and Heirs of Ho-
saka, et al. C. A. 9th Cir. Motion of Air Transport Associa-
tion of America, Inc., for leave to file a brief as amicus curiae
granted. Certiorari denied. Reported below: 305 F. 3d 989.

No. 02–961. Paschal et ux. v. Flagstar Bank, FSB (two
judgments). C. A. 6th Cir. Motion of Fair Housing Center of
Metropolitan Detroit for leave to file a brief as amicus curiae
granted. Certiorari denied. Reported below: 295 F. 3d 565 (first
judgment); 297 F. 3d 431 (second judgment).

No. 02–7809. Bridgewater v. Louisiana. Sup. Ct. La.
Certiorari denied. Justice Souter and Justice Breyer would
grant certiorari. Reported below: 823 So. 2d 877.

No. 02–8101. Jones v. Pitcher, Warden. C. A. 6th Cir.
Motion of petitioner to defer consideration of petition for writ of
certiorari denied. Certiorari denied. Reported below: 42 Fed.
Appx. 811.

Rehearing Denied

No. 01–1756. Swindell v. Florida East Coast Railway
Co., ante, p. 820;

No. 01–5344. Reyes v. United States, 534 U. S. 917;
No. 01–9094. Abdur’Rahman v. Bell, Warden, ante, p. 88;
No. 01–9994. Lyon v. Texas, ante, p. 1044;
No. 01–10260. Earl v. Howes, Warden, ante, p. 839;
No. 01–10273. Tijerina v. Utah Board of Pardons et al.,

ante, p. 839;
No. 01–10586. Lopez v. Secretary of the Navy et al.,

ante, p. 851;
No. 01–10613. Still v. Roper, Superintendent, Potosi

Correctional Center, ante, p. 853;
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No. 01–10691. Espinoza Pena v. Cockrell, Director,
Texas Department of Criminal Justice, Institutional Di-
vision, ante, p. 857;

No. 01–11015. Evans v. City of Kingsville, Texas, ante,
p. 1028;

No. 02–551. Primm v. Country Cos., ante, p. 1072;
No. 02–647. Banks v. Jefferson-Smurfit, ante, p. 1072;
No. 02–667. York v. Association of the Bar of the City

of New York et al., ante, p. 1089;
No. 02–5060. Barbosa v. United States, ante, p. 1049;
No. 02–5980. Dahler v. Michigan, ante, p. 979;
No. 02–6129. Pearson v. Finn et al., ante, p. 1006;
No. 02–6225. Watson v. Cockrell, Director, Texas De-

partment of Criminal Justice, Institutional Division,
ante, p. 1008;

No. 02–6229. Redden v. Galley, Warden, et al., ante,
p. 1032;

No. 02–6297. Redden v. Mades et al., ante, p. 1032;
No. 02–6508. Turner v. Shannon, Superintendent, State

Correctional Institution at Mahanoy, et al., ante, p. 1073;
No. 02–6573. Sales v. Missouri, ante, p. 1052;
No. 02–6634. Stringer v. American Bankers Insurance

Company of Florida et al., ante, p. 1053;
No. 02–6761. Brown v. Cockrell, Director, Texas De-

partment of Criminal Justice, Institutional Division,
ante, p. 1074;

No. 02–6762. Altvater v. Supreme Court of New York
et al., ante, p. 1074;

No. 02–6803. In re Turner, ante, p. 1070;
No. 02–6832. In re Harris, ante, p. 999;
No. 02–6858. Armstrong v. Cobb County Water System,

ante, p. 1091;
No. 02–6899. In re Mikko, ante, p. 1017;
No. 02–7052. Woodfin v. Angelone, Director, Virginia

Department of Corrections, ante, p. 1061;
No. 02–7137. Dipietro v. United States, ante, p. 1064;
No. 02–7351. Pelchat v. United States, ante, p. 1094;
No. 02–7411. Whitfield v. Anderson, Warden, ante,

p. 1096;
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No. 02–7429. Franklin v. Florida et al., ante, p. 1096;
No. 02–7539. In re Wilkins, ante, p. 1087; and
No. 02–7577. Evans v. Kingsville Independent School

District, ante, p. 1165. Petitions for rehearing denied.

No. 00–1316. Rodriguez Delgado et al. v. Shell Oil Co.
et al., 532 U. S. 972;

No. 00–9978. Janneh v. Griffen et al., 534 U. S. 839; and
No. 01–1077. Everett v. United States, 534 U. S. 1163.

Motions for leave to file petitions for rehearing denied.

No. 02–646. Minniecheske et al. v. Shawano County, Wis-
consin, ante, p. 1072. Motion of petitioner Donald Minniecheske
for leave to proceed further herein in forma pauperis granted.
Petition for rehearing denied.

February 25, 2003

Miscellaneous Order

No. 02–9203 (02A713). In re Williams. Application for stay
of execution of sentence of death, presented to Justice Scalia,
and by him referred to the Court, denied. Petition for writ of
habeas corpus denied.

Certiorari Denied

No. 02–9165 (02A707). Williams v. Texas. Ct. Crim. App.
Tex. Application for stay of execution of sentence of death, pre-
sented to Justice Scalia, and by him referred to the Court,
denied. Certiorari denied.

February 26, 2003

Vacated and Remanded After Certiorari Granted

No. 02–322. Department of Justice, Bureau of Alcohol,
Tobacco, Firearms, and Explosives v. City of Chicago, Illi-
nois. C. A. 7th Cir. [Certiorari granted sub nom. Department
of Treasury, Bureau of Alcohol, Tobacco and Firearms v. Chi-
cago, ante, p. 1018.] Judgment vacated, and case remanded to
the Court of Appeals to consider what effect, if any, Div. J, Tit.
6, § 644, of the Consolidated Appropriations Resolution, 2003, Pub.
L. 108–7, 117 Stat. 473, has on this case.
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Certiorari Denied

No. 02–9230 (02A720). King v. Crosby, Secretary, Florida
Department of Corrections. C. A. 11th Cir. Application for
stay of execution of sentence of death, presented to Justice Ken-
nedy, and by him referred to the Court, denied. Certiorari
denied.

February 28, 2003

Miscellaneous Order

No. 02–5664. Sell v. United States. C. A. 8th Cir. [Cer-
tiorari granted, ante, p. 999.] Counsel should be prepared to dis-
cuss the jurisdiction of this Court and of the Court of Appeals in
this case, see Cohen v. Beneficial Industrial Loan Corp., 337 U. S.
541 (1949), and are directed to file with the Clerk, and serve upon
opposing counsel, supplemental briefs on the issue on or before 3
p.m., Friday, March 7, 2003. Twenty copies of the briefs prepared
under this Court’s Rule 33.2 may be filed initially in order to
meet the March 7 filing date. Rule 29.2 does not apply. Forty
copies of the briefs prepared under Rule 33.1 are to be filed as
soon as possible thereafter.

March 3, 2003

Certiorari Granted—Vacated and Remanded

No. 01–8639. Coulter v. Illinois. App. Ct. Ill., 1st Dist.
Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Miller-El v. Cockrell,
ante, p. 322. Reported below: 321 Ill. App. 3d 644, 748 N. E.
2d 240.

No. 02–782. Walls, Warden v. Henderson. C. A. 7th Cir.
Motion of respondent for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Woodford v. Visciotti,
ante, p. 19. Reported below: 296 F. 3d 541.

Miscellaneous Orders

No. 105, Orig. Kansas v. Colorado. Motion of the Special
Master for Interim Fees and Expenses granted, and the Special
Master is awarded a total of $239,652.85 for the period October
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16, 2000, through January 17, 2003, to be paid equally by the
parties. [For earlier decision herein, see, e. g., 533 U. S. 1.]

No. 01–1757. Stogner v. California. Ct. App. Cal., 1st App.
Dist. [Certiorari granted, ante, p. 1043.] Motion of the Solicitor
General for leave to participate in oral argument as amicus cu-
riae and for divided argument granted.

No. 02–102. Lawrence et al. v. Texas. Ct. App. Tex., 14th
Dist. [Certiorari granted, ante, p. 1044.] Motion of Center for
Marriage Law for leave to file a brief as amicus curiae granted.

No. 02–311. Wiggins v. Smith, Warden, et al. C. A. 4th
Cir. [Certiorari granted, ante, p. 1027.] Motion of the Solicitor
General for leave to participate in oral argument as amicus cu-
riae and for divided argument granted.

No. 02–428. Dastar Corp. v. Twentieth Century Fox Film
Corp. et al. C. A. 9th Cir. [Certiorari granted, ante, p. 1099.]
Motion of the Solicitor General for leave to participate in oral
argument as amicus curiae and for divided argument granted.
Justice Breyer took no part in the consideration or decision of
this motion.

No. 02–479. Medical Board of California v. Hason. C. A.
9th Cir. [Certiorari granted, ante, p. 1028.] Motion of Lawrence
C. Agee for leave to intervene denied.

No. 02–815. City of Sacramento, California, et al. v.
Barden et al. C. A. 9th Cir. The Solicitor General is invited
to file a brief in this case expressing the views of the United
States.

No. 02–8965. In re Serian. Petition for writ of habeas cor-
pus denied.

No. 02–1074. In re Vey. Petition for writ of mandamus and/
or prohibition denied.

No. 02–8758. In re Hook. Petition for writ of prohibition
denied.

Certiorari Granted

No. 02–811. Groh v. Ramirez et al. C. A. 9th Cir. Certio-
rari granted. Reported below: 298 F. 3d 1022.
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No. 01–1653. Mason, on Her Own Behalf and on Behalf
of Those Similarly Situated v. Hamilton et al. C. A. 7th
Cir. Certiorari denied. Reported below: 280 F. 3d 788.

No. 01–7293. Puckett v. Mississippi. Sup. Ct. Miss. Cer-
tiorari denied. Reported below: 788 So. 2d 752.

No. 01–10305. Stevens v. Mississippi. Sup. Ct. Miss. Cer-
tiorari denied. Reported below: 806 So. 2d 1031.

No. 02–787. Perna v. United States et al. C. A. 3d Cir.
Certiorari denied. Reported below: 36 Fed. Appx. 61.

No. 02–801. Pennsylvania Department of Corrections v.
Koslow et al. C. A. 3d Cir. Certiorari denied. Reported
below: 302 F. 3d 161.

No. 02–816. Sadoux v. Westmoreland. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 299 F. 3d 462.

No. 02–817. Steam Press Holdings, Inc., dba Young
Laundry and Dry Cleaning, et al. v. Hawaii Teamsters
and Allied Workers Union, Local 996, et al. C. A. 9th Cir.
Certiorari denied. Reported below: 302 F. 3d 998.

No. 02–861. McClendon v. City of Columbia, Mississippi,
et al. C. A. 5th Cir. Certiorari denied. Reported below: 305
F. 3d 314.

No. 02–968. Allah v. City of New York Department of
Parks and Recreation. C. A. 2d Cir. Certiorari denied. Re-
ported below: 47 Fed. Appx. 45.

No. 02–971. McFarling v. Monsanto Co. C. A. Fed. Cir.
Certiorari denied. Reported below: 302 F. 3d 1291.

No. 02–972. New Railhead Manufacturing, L. L. C. v.
Vermeer Manufacturing Co. et al. C. A. Fed. Cir. Certio-
rari denied. Reported below: 298 F. 3d 1290.

No. 02–974. Doe, as Next Friend of Doe, a Minor v. Rose-
ville Community Schools et al. C. A. 6th Cir. Certiorari
denied. Reported below: 296 F. 3d 431.
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No. 02–976. Durand et ux. v. Arif et al. Ct. App. Cal.,
3d App. Dist. Certiorari denied.

No. 02–977. Bridgestone Corp. v. T&T Truck & Crane
Service, Inc., et al. Ct. App. Cal., 2d App. Dist. Certiorari
denied. Reported below: 99 Cal. App. 4th 767, 121 Cal. Rptr.
2d 673.

No. 02–979. Brophy v. Pennsylvania Unemployment Com-
pensation Board of Review. Commw. Ct. Pa. Certiorari
denied.

No. 02–981. Damron v. Fowler. Ct. App. Ky. Certiorari
denied.

No. 02–987. Furcal-Peguero v. Georgia. Ct. App. Ga.
Certiorari denied. Reported below: 255 Ga. App. 729, 566 S. E.
2d 320.

No. 02–988. Hartford Insurance Company of the Mid-
west v. Huth. C. A. 9th Cir. Certiorari denied. Reported
below: 298 F. 3d 800.

No. 02–994. Bishop v. Hunter. C. A. 5th Cir. Certiorari
denied. Reported below: 51 Fed. Appx. 482.

No. 02–1006. Francois v. Putnam Investments, LLC.
C. A. 1st Cir. Certiorari denied. Reported below: 34 Fed.
Appx. 395.

No. 02–1010. Loberg et al. v. Hallwood Realty Part-
ners, L. P., et al. App. Ct. Ill., 1st Dist. Certiorari denied.
Reported below: 323 Ill. App. 3d 936, 753 N. E. 2d 1020.

No. 02–1011. Kifer v. Friebis. C. A. 6th Cir. Certiorari
denied. Reported below: 47 Fed. Appx. 699.

No. 02–1015. Berrafato v. Prudential Insurance Com-
pany of America Sales Practice Litigation. C. A. 3d Cir.
Certiorari denied. Reported below: 47 Fed. Appx. 78.

No. 02–1056. Burt, Burt & Rentz Retirement Pension
Trust et al. v. Dougherty County Tax Assessors. Ct. App.
Ga. Certiorari denied. Reported below: 256 Ga. App. 648, 569
S. E. 2d 557.
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No. 02–1063. Brady v. Barnhart, Commissioner of Social
Security. C. A. 9th Cir. Certiorari denied. Reported below:
36 Fed. Appx. 914.

No. 02–1072. Koch v. Securities and Exchange Commis-
sion. C. A. Fed. Cir. Certiorari denied. Reported below: 48
Fed. Appx. 778.

No. 02–1077. Harding v. Harding. Ct. App. Cal., 2d App.
Dist. Certiorari denied. Reported below: 99 Cal. App. 4th 626,
121 Cal. Rptr. 2d 450.

No. 02–1083. Khan v. White et al. C. A. 10th Cir. Certio-
rari denied. Reported below: 35 Fed. Appx. 849.

No. 02–1115. Porter v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 49 Fed. Appx. 438.

No. 02–1119. Young v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 02–1148. Breckenridge v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 48 Fed. Appx. 739.

No. 02–7150. Hunt v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 301 F. 3d 873.

No. 02–7182. Johnson v. Smart & Final Stores Corp. Ct.
App. Cal., 2d App. Dist. Certiorari denied.

No. 02–7464. Lanzotti v. United States. C. A. 7th Cir.
Certiorari denied.

No. 02–7510. Bandy v. Sprint Mid-Atlantic Telecom, Inc.
C. A. 4th Cir. Certiorari denied. Reported below: 40 Fed.
Appx. 862.

No. 02–7635. Cahn v. United States et al. C. A. 3d Cir.
Certiorari denied. Reported below: 35 Fed. Appx. 356.

No. 02–7657. Lewis v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 46 Fed. Appx. 225.

No. 02–7722. Mindombe v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 795 A. 2d 39.
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No. 02–7752. Taramona v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 740.

No. 02–7765. Peeples v. Illinois. Sup. Ct. Ill. Certiorari
denied. Reported below: 205 Ill. 2d 480, 793 N. E. 2d 641.

No. 02–8142. Williams v. Roy O. Martin Lumber Co.,
L. L. C. C. A. 5th Cir. Certiorari denied. Reported below: 51
Fed. Appx. 483.

No. 02–8176. Steele v. Crosby, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 02–8177. Jackson v. Crosby, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 02–8183. Sprinkle v. Louisiana. Ct. App. La., 5th Cir.
Certiorari denied. Reported below: 801 So. 2d 1131.

No. 02–8186. Cassano v. Ohio. Sup. Ct. Ohio. Certiorari
denied. Reported below: 96 Ohio St. 3d 94, 772 N. E. 2d 81.

No. 02–8192. Rankine v. Server et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 47 Fed. Appx. 199.

No. 02–8198. Reed v. Wisconsin. Ct. App. Wis. Certio-
rari denied.

No. 02–8203. Ladner v. Courtesy Imports, Inc., et al.
Sup. Ct. Nev. Certiorari denied.

No. 02–8204. Lewis v. Hall, Warden. Sup. Ct. Ga. Certio-
rari denied.

No. 02–8207. Butler v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–8208. Armant v. Lensing, Warden. C. A. 5th Cir.
Certiorari denied.

No. 02–8212. Bryson et al. v. Johnston, Judge, Superior
Court of North Carolina, Mecklenburg County, et al.
C. A. 4th Cir. Certiorari denied. Reported below: 39 Fed.
Appx. 946.
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No. 02–8222. Meeks v. Bell, Warden, et al. C. A. 6th Cir.
Certiorari denied.

No. 02–8223. Short v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 02–8224. Rashad v. Walsh, Superintendent, Lemuel
Shattuck Hospital Correctional Unit. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 300 F. 3d 27.

No. 02–8228. Moore v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 298 F. 3d 361.

No. 02–8239. Jones v. Texas Board of Criminal Justice
et al. C. A. 5th Cir. Certiorari denied.

No. 02–8244. Conwell v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 02–8248. Cardoza v. California. Sup. Ct. Cal. Certio-
rari denied.

No. 02–8250. Cothron v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 824 So. 2d 170.

No. 02–8251. Henderson v. Walls, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 296 F. 3d 541.

No. 02–8253. Hunt v. Lee County Sheriff et al. C. A.
8th Cir. Certiorari denied.

No. 02–8254. Ellis v. Hargett, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 302 F. 3d 1182.

No. 02–8255. Flanders v. Graves, Warden. C. A. 8th Cir.
Certiorari denied. Reported below: 299 F. 3d 974.

No. 02–8257. DeLeon v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–8267. Rivera v. Cockrell, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 02–8272. Dopp v. Dopp (Runyan). Ct. Civ. App. Okla.
Certiorari denied.
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No. 02–8273. Garcia v. Texas. Ct. App. Tex., 4th Dist.
Certiorari denied. Reported below: 75 S. W. 3d 493.

No. 02–8274. Dent v. McLemore, Warden. C. A. 6th Cir.
Certiorari denied.

No. 02–8275. Cook v. Cockrell, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 02–8280. Lewis et al. v. Emigrants Mortgage Co.
et al. C. A. 4th Cir. Certiorari denied. Reported below: 38
Fed. Appx. 920.

No. 02–8291. Commodore v. Illinois. App. Ct. Ill., 4th Dist.
Certiorari denied.

No. 02–8321. Dandridge v. Haley, Commissioner, Alabama
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 02–8328. Daniels v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied. Reported below: 332 Ill. App. 3d 198, 773
N. E. 2d 119.

No. 02–8343. Yellen v. Mueller et al. C. A. 9th Cir.
Certiorari denied. Reported below: 37 Fed. Appx. 877.

No. 02–8351. Ukeni v. Ashcroft, Attorney General, et
al. C. A. 11th Cir. Certiorari denied.

No. 02–8367. Davis v. Florida. Dist. Ct. App. Fla., 5th Dist.
Certiorari denied. Reported below: 826 So. 2d 316.

No. 02–8377. Thames v. Harkleroad, Superintendent,
Marion Correctional Institution. C. A. 4th Cir. Certiorari
denied. Reported below: 41 Fed. Appx. 683.

No. 02–8411. Bush v. Trent, Warden. Cir. Ct. Ohio County,
W. Va. Certiorari denied.

No. 02–8419. Drew v. Crosby, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. Re-
ported below: 297 F. 3d 1278.

No. 02–8421. Richards et ux. v. Valley Pontiac-Buick-
GMC, Inc. Ct. App. Wash. Certiorari denied.
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No. 02–8445. Tataii v. Yoshina. Sup. Ct. Haw. Certiorari
denied.

No. 02–8449. Barnes v. Missouri Department of Correc-
tions et al. Ct. App. Mo., Western Dist. Certiorari denied.
Reported below: 85 S. W. 3d 28.

No. 02–8483. Eufrosina v. Defense Logistics Agency et
al. C. A. 3d Cir. Certiorari denied. Reported below: 33 Fed.
Appx. 647.

No. 02–8523. Williams v. Maryland Department of Pub-
lic Safety and Correctional Services et al. C. A. 4th Cir.
Certiorari denied. Reported below: 35 Fed. Appx. 97.

No. 02–8532. Hopkins, aka Jackson v. United States.
C. A. 4th Cir. Certiorari denied. Reported below: 310 F. 3d 145.

No. 02–8536. Elliott v. Geise et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 48 Fed. Appx. 478.

No. 02–8600. Antonio Quezada v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 43 Fed. Appx. 159.

No. 02–8605. Wolters v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 258.

No. 02–8608. Winkfield v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–8614. Malik v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 43 Fed. Appx. 621.

No. 02–8617. Orduno v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 54 Fed. Appx. 404.

No. 02–8618. Corrado v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 304 F. 3d 593.

No. 02–8620. Butler v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 296 F. 3d 721.

No. 02–8629. Robinson v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 301 F. 3d 923.

No. 02–8649. Franklin v. United States. C. A. 5th Cir.
Certiorari denied.
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No. 02–8650. Swygert v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 23 Fed. Appx. 191.

No. 02–8665. Gresham v. Chandler, Warden. C. A. 5th
Cir. Certiorari denied. Reported below: 51 Fed. Appx. 484.

No. 02–8669. Lopez v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 49 Fed. Appx. 875.

No. 02–8670. Lindsey v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 54 Fed. Appx. 404.

No. 02–8672. Threats v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 980.

No. 02–8673. Rubio-Guido v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 50 Fed. Appx. 342.

No. 02–8674. Campbell v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 295 F. 3d 398.

No. 02–8675. Willingham v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 310 F. 3d 367.

No. 02–8679. Gaddie v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 51 Fed. Appx. 150.

No. 02–8684. Crawford v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 51 Fed. Appx. 686.

No. 02–8685. Carlsen v. United States. C. A. 1st Cir.
Certiorari denied.

No. 02 – 8689 . Moreno-Flores v. United States ;
Dominguez-Villarreal v. United States; Hurtado-Hilario,
aka Herrera-Garcia v. United States; Iglesias-Vasquez v.
United States; Aranda-Perez v. United States; Tapia-
Tiburcio v. United States; Giron-Navas, aka Ramirez, aka
Martinez v. United States; Maldonado-Ramirez v. United
States; and Villareal-Ramirez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 54 Fed. Appx. 407 (sec-
ond, third, and seventh judgments), 408 (first, fourth, fifth, sixth,
and ninth judgments), and 409 (eighth judgment).

No. 02–8690. Mejia-Diaz v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 54 Fed. Appx. 405.
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No. 02–8692. Lopez-Trejo v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 36 Fed. Appx. 591.

No. 02–8695. Martin v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 303 F. 3d 606.

No. 02–8696. Leonard, aka Smith v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 50 Fed. Appx. 949.

No. 02–8697. Torres-Hernandez v. United States; and
Gonzalez-Gonzalez v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 54 Fed. Appx. 407 (second judg-
ment) and 408 (first judgment).

No. 02–8699. Richardson et al. v. United States. C. A.
4th Cir. Certiorari denied. Reported below: 51 Fed. Appx. 90.

No. 02–8700. Real v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 45 Fed. Appx. 647.

No. 02–8705. Camacho-Maldonado v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 54 Fed.
Appx. 408.

No. 02–8707. Owens-El v. Hedrick, Warden. C. A. 8th Cir.
Certiorari denied.

No. 02–8708. Crisp v. United States; and Russell v.
United States. C. A. 5th Cir. Certiorari denied. Reported
below: 54 Fed. Appx. 407 (first judgment) and 408 (second
judgment).

No. 02–8709. Castro-Cardona, aka Bravo-Dominguez v.
United States; Conde-Covarrubias v. United States; De
La Torre-Almeida v. United States; Guerrero-Castillo v.
United States; Rosales-Rodriguez v. United States; and
Vergara-Estrada v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 54 Fed. Appx. 409.

No. 02–8710. Evans v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 54 Fed. Appx. 405.

No. 02–8712. Wilson v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 306 F. 3d 231.

No. 02–8713. Carnes v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 309 F. 3d 950.
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No. 02–8715. Pena-Medina v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 54 Fed. Appx. 409.

No. 02–8718. Jones v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 308 F. 3d 425.

No. 02–8721. Bouman v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 52 Fed. Appx. 280.

No. 02–8722. Rangel de Aguilar v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 308 F. 3d 1134.

No. 02–8724. Blair v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 54 Fed. Appx. 685.

No. 02–8730. Almaraz v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 306 F. 3d 1031.

No. 02–8740. Arrington v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 309 F. 3d 40.

No. 02–8743. Jennings v. United States et al. C. A. 5th
Cir. Certiorari denied. Reported below: 54 Fed. Appx. 405.

No. 02–8749. Wesley v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 55 Fed. Appx. 47.

No. 02–8759. Fisher v. Casterline, Warden. C. A. 5th Cir.
Certiorari denied. Reported below: 54 Fed. Appx. 797.

No. 02–8763. Bass v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 315 F. 3d 561.

No. 02–8765. Berndt v. United States. C. A. 8th Cir.
Certiorari denied.

No. 02–8766. Pena-Gonzalez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 54 Fed. Appx. 405.

No. 02–8768. Wesson v. Chandler, Warden. C. A. 5th Cir.
Certiorari denied. Reported below: 305 F. 3d 343.

No. 02–8771. Johnson v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 30 Fed. Appx. 685.

No. 02–8774. Igein v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 50 Fed. Appx. 560.
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No. 02–8776. Loza-Luna v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 54 Fed. Appx. 405.

No. 02–8777. Clark v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 54 Fed. Appx. 408.

No. 02–8779. Maydak v. United States District Court
for the Western District of Pennsylvania. C. A. 3d Cir.
Certiorari denied. Reported below: 52 Fed. Appx. 188.

No. 02–8780. Tijerina-Quezada v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 54 Fed. Appx. 406.

No. 02–8781. Thompson v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 49 Fed. Appx. 749.

No. 02–8782. Holguin Herrera v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 313 F. 3d 882.

No. 02–8784. Wesley v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 54 Fed. Appx. 408.

No. 02–8789. DiModica v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 41.

No. 02–8793. Calderon v. United States. C. A. 5th Cir.
Certiorari denied.

No. 02–8796. Johnson et al. v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 297 F. 3d 845.

No. 02–8797. Salazar-Avila v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 54 Fed. Appx. 407.

No. 02–8798. Stamps v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 54 Fed. Appx. 408.

No. 02–8799. Reyes v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 51 Fed. Appx. 488.

No. 02–8803. Pena v. United States; Barrera-Hernandez
v. United States; Garza-Garza v. United States; Alvarado-
Lopez v. United States; Garcia-Hernandez v. United
States; and Carbajal-Santana v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 54 Fed. Appx. 407
(first, fifth, and sixth judgments) and 409 (second, third, and
fourth judgments).
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No. 02–8804. Barraza-Carrillo v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 54 Fed. Appx. 407.

No. 02–8806. Anderson v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 104.

No. 02–8808. Rainey v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 41 Fed. Appx. 648.

No. 02–8811. Milliken v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 54 Fed. Appx. 407.

No. 02–8812. Smith v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 02–8813. Cherry v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 54 Fed. Appx. 408.

No. 02–8815. Estrada-Zea v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 54 Fed. Appx. 408.

No. 02–8816. Dorsey v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 54 Fed. Appx. 407.

No. 02–8821. Marquez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 54 Fed. Appx. 409.

No. 02–8826. Ruiz v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 54 Fed. Appx. 409.

No. 02–8827. Stearns v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 54 Fed. Appx. 408.

No. 02–8829. Araujo-Soriano v. United States; Munoz-
Garcia v. United States; and Zapata-Andrade v. United
States. C. A. 5th Cir. Certiorari denied. Reported below: 54
Fed. Appx. 409.

No. 02 – 8835 . Carranza-Maldonado, aka Acuna-
Maldonado v. United States; Hurtado-Bernal, aka
Martinez-Orozco, aka Hurtado v. United States; Martell-
Manzanera v. United States; Perez-Castillo v. United
States; Roacho-Solis, aka Roacho v. United States;
Robles-Robles v. United States; Teran-Barcoa, aka
Teran-Barco, aka Perez-Ortega v. United States; and
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Valdez-De La Paz v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 54 Fed. Appx. 409.

No. 02–8841. Bullock v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 48 Fed. Appx. 912.

No. 02–8842. Alamilla-Hernandez v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 54 Fed.
Appx. 408.

No. 02–8844. Acosta v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 54 Fed. Appx. 409.

No. 02–8851. Miranda-Ramirez v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 309 F. 3d 1255.

No. 02–8854. Lopez v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 309 F. 3d 966.

No. 02–8873. Wingate v. United States. C. A. 6th Cir.
Certiorari denied.

No. 02–8881. Harris v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 313 F. 3d 1228.

No. 02–8882. Hoppe v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 46 Fed. Appx. 888.

No. 02–8883. Carsarez Herrera v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 54 Fed. Appx. 409.

No. 02–8884. Hernandez-Abrego v. United States (Re-
ported below: 54 Fed. Appx. 408); Martinez-Montes v. United
States (54 Fed. Appx. 409); Barrera-Morales v. United
States (54 Fed. Appx. 408); Chavez-Jacinto v. United States
(54 Fed. Appx. 407); Marroquin-Alcantara v. United States
(54 Fed. Appx. 407); Garcia-Mata v. United States (54 Fed.
Appx. 409); Cruz-Soto v. United States (54 Fed. Appx. 407);
Estrada-Aguirre, aka Solorzano-Joaquin v. United States
(54 Fed. Appx. 407); Hernandez-Najera v. United States (54
Fed. Appx. 414); Mendez-Paiz v. United States (54 Fed. Appx.
591); and Reyes-Gomez v. United States (54 Fed. Appx. 591).
C. A. 5th Cir. Certiorari denied.

No. 02–8891. Meais, aka Brown v. United States. C. A.
4th Cir. Certiorari denied. Reported below: 54 Fed. Appx. 182.
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No. 02–8894. D’Sa v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 54 Fed. Appx. 490.

No. 02–8896. Rosales v. United States. C. A. 11th Cir.
Certiorari denied.

No. 02–8907. Hinojosa v. United States. C. A. 5th Cir.
Certiorari denied.

No. 02–674. Greiner, Superintendent, Green Haven Cor-
rectional Facility v. Mendez. C. A. 2d Cir. Motion of re-
spondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 303 F. 3d 411.

No. 02–798. Fabri-Centers of America, Inc. v. Chao, Sec-
retary of Labor. C. A. 6th Cir. Certiorari denied. Justice
Scalia took no part in the consideration or decision of this peti-
tion. Reported below: 308 F. 3d 580.

Rehearing Denied

No. 01–10998. Gilchrist v. Allen, Superintendent, Mas-
sachusetts Correction Institution-Cedar Junction, ante,
p. 875;

No. 02–579. McDermott v. Moore et al., ante, p. 1148;
No. 02–694. Johnson et vir v. Emerald Greens Property

Owners Association Board of Directors et al., ante, p. 1109;
No. 02–6963. Kelch v. Cockrell, Director, Texas Depart-

ment of Criminal Justice, Institutional Division, ante,
p. 1116;

No. 02–7062. Moss v. Hofbauer, Warden, ante, p. 1092; and
No. 02–7260. Moon v. Head, Warden, ante, p. 1124. Peti-

tions for rehearing denied.

No. 02–6743. Lynch v. National City Mortgage, ante,
p. 1083. Petition for rehearing denied. Justice Breyer took
no part in the consideration or decision of this petition.
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RULES OF THE SUPREME COURT OF THE
UNITED STATES

ADOPTED JANUARY 27, 2003

EFFECTIVE MAY 1, 2003

The following are the Rules of the Supreme Court of the United States
as revised on January 27, 2003. See post, p. 1248. The amended Rules
became effective May 1, 2003, as provided in Rule 48, post, p. 1306.

For previous revisions of the Rules of the Supreme Court see 346 U. S.
949, 388 U. S. 931, 398 U. S. 1013, 445 U. S. 985, 493 U. S. 1099, 515 U. S.
1197, 519 U. S. 1161, and 525 U. S. 1191.
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ORDER ADOPTING REVISED RULES
OF THE SUPREME COURT OF

THE UNITED STATES

Monday, January 27, 2003

IT IS ORDERED that the revised Rules of this Court,
today approved by the Court and lodged with the Clerk,
shall be effective May 1, 2003, and be printed as an appendix
to the United States Reports.

IT IS FURTHER ORDERED that the Rules promulgated
January 11, 1999, see 525 U. S. 1193, shall be rescinded as of
April 30, 2003, and that the revised Rules shall govern all
proceedings in cases commenced after that date and, to the
extent feasible and just, cases then pending.
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RULES OF THE SUPREME COURT OF THE
UNITED STATES

Adopted January 27, 2003—Effective May 1, 2003

PART I. THE COURT

Rule 1. Clerk

1. The Clerk receives documents for filing with the Court
and has authority to reject any submitted filing that does
not comply with these Rules.

2. The Clerk maintains the Court’s records and will not
permit any of them to be removed from the Court building
except as authorized by the Court. Any document filed
with the Clerk and made a part of the Court’s records may
not thereafter be withdrawn from the official Court files.
After the conclusion of proceedings in this Court, original
records and documents transmitted to this Court by any
other court will be returned to the court from which they
were received.

3. Unless the Court or the Chief Justice orders otherwise,
the Clerk’s office is open from 9 a.m. to 5 p.m., Monday
through Friday, except on federal legal holidays listed in 5
U. S. C. § 6103.

Rule 2. Library

1. The Court’s library is available for use by appropriate
personnel of this Court, members of the Bar of this Court,
Members of Congress and their legal staffs, and attorneys
for the United States and for federal departments and
agencies.

2. The library’s hours are governed by regulations made
by the Librarian with the approval of the Chief Justice or
the Court.

1251
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3. Library books may not be removed from the Court
building, except by a Justice or a member of a Justice’s staff.

Rule 3. Term

The Court holds a continuous annual Term commencing on
the first Monday in October and ending on the day before
the first Monday in October of the following year. See 28
U. S. C. § 2. At the end of each Term, all cases pending on
the docket are continued to the next Term.

Rule 4. Sessions and Quorum

1. Open sessions of the Court are held beginning at 10 a.m.
on the first Monday in October of each year, and thereafter
as announced by the Court. Unless it orders otherwise, the
Court sits to hear arguments from 10 a.m. until noon and
from 1 p.m. until 3 p.m.

2. Six Members of the Court constitute a quorum. See
28 U. S. C. § 1. In the absence of a quorum on any day
appointed for holding a session of the Court, the Justices
attending—or if no Justice is present, the Clerk or a Deputy
Clerk—may announce that the Court will not meet until
there is a quorum.

3. When appropriate, the Court will direct the Clerk or
the Marshal to announce recesses.

PART II. ATTORNEYS AND COUNSELORS

Rule 5. Admission to the Bar

1. To qualify for admission to the Bar of this Court, an
applicant must have been admitted to practice in the highest
court of a State, Commonwealth, Territory or Possession, or
the District of Columbia for a period of at least three years
immediately before the date of application; must not have
been the subject of any adverse disciplinary action pro-
nounced or in effect during that 3-year period; and must
appear to the Court to be of good moral and professional
character.

2. Each applicant shall file with the Clerk (1) a certificate
from the presiding judge, clerk, or other authorized official
of that court evidencing the applicant’s admission to practice
there and the applicant’s current good standing, and (2) a
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completely executed copy of the form approved by this Court
and furnished by the Clerk containing (a) the applicant’s per-
sonal statement, and (b) the statement of two sponsors en-
dorsing the correctness of the applicant’s statement, stating
that the applicant possesses all the qualifications required
for admission, and affirming that the applicant is of good
moral and professional character. Both sponsors must be
members of the Bar of this Court who personally know, but
are not related to, the applicant.

3. If the documents submitted demonstrate that the appli-
cant possesses the necessary qualifications, and if the appli-
cant has signed the oath or affirmation and paid the required
fee, the Clerk will notify the applicant of acceptance by the
Court as a member of the Bar and issue a certificate of ad-
mission. An applicant who so wishes may be admitted in
open court on oral motion by a member of the Bar of this
Court, provided that all other requirements for admission
have been satisfied.

4. Each applicant shall sign the following oath or affirma-
tion: I, ..............., do solemnly swear (or affirm) that as an
attorney and as a counselor of this Court, I will conduct my-
self uprightly and according to law, and that I will support
the Constitution of the United States.

5. The fee for admission to the Bar and a certificate bear-
ing the seal of the Court is $100, payable to the United States
Supreme Court. The Marshal will deposit such fees in a
separate fund to be disbursed by the Marshal at the direction
of the Chief Justice for the costs of admissions, for the benefit
of the Court and its Bar, and for related purposes.

6. The fee for a duplicate certificate of admission to the
Bar bearing the seal of the Court is $15, and the fee for a
certificate of good standing is $10, payable to the United
States Supreme Court. The proceeds will be maintained by
the Marshal as provided in paragraph 5 of this Rule.

Rule 6. Argument Pro Hac Vice

1. An attorney not admitted to practice in the highest
court of a State, Commonwealth, Territory or Possession, or
the District of Columbia for the requisite three years, but
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otherwise eligible for admission to practice in this Court
under Rule 5.1, may be permitted to argue pro hac vice.

2. An attorney qualified to practice in the courts of a
foreign state may be permitted to argue pro hac vice.

3. Oral argument pro hac vice is allowed only on motion
of the counsel of record for the party on whose behalf leave
is requested. The motion shall state concisely the qualifica-
tions of the attorney who is to argue pro hac vice. It shall
be filed with the Clerk, in the form required by Rule 21, no
later than the date on which the respondent’s or appellee’s
brief on the merits is due to be filed, and it shall be accompa-
nied by proof of service as required by Rule 29.

Rule 7. Prohibition Against Practice

No employee of this Court shall practice as an attorney or
counselor in any court or before any agency of government
while employed by the Court; nor shall any person after
leaving such employment participate in any professional ca-
pacity in any case pending before this Court or in any case
being considered for filing in this Court, until two years have
elapsed after separation; nor shall a former employee ever
participate in any professional capacity in any case that was
pending in this Court during the employee’s tenure.

Rule 8. Disbarment and Disciplinary Action

1. Whenever a member of the Bar of this Court has been
disbarred or suspended from practice in any court of record,
or has engaged in conduct unbecoming a member of the Bar
of this Court, the Court will enter an order suspending that
member from practice before this Court and affording the
member an opportunity to show cause, within 40 days, why
a disbarment order should not be entered. Upon response,
or if no response is timely filed, the Court will enter an
appropriate order.

2. After reasonable notice and an opportunity to show
cause why disciplinary action should not be taken, and after
a hearing if material facts are in dispute, the Court may take
any appropriate disciplinary action against any attorney who
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is admitted to practice before it for conduct unbecoming a
member of the Bar or for failure to comply with these Rules
or any Rule or order of the Court.

Rule 9. Appearance of Counsel

1. An attorney seeking to file a document in this Court in
a representative capacity must first be admitted to practice
before this Court as provided in Rule 5, except that admis-
sion to the Bar of this Court is not required for an attorney
appointed under the Criminal Justice Act of 1964, see 18
U. S. C. § 3006A(d)(6), or under any other applicable federal
statute. The attorney whose name, address, and telephone
number appear on the cover of a document presented for
filing is considered counsel of record, and a separate notice
of appearance need not be filed. If the name of more than
one attorney is shown on the cover of the document, the at-
torney who is counsel of record shall be clearly identified.

2. An attorney representing a party who will not be filing
a document shall enter a separate notice of appearance as
counsel of record indicating the name of the party repre-
sented. A separate notice of appearance shall also be en-
tered whenever an attorney is substituted as counsel of rec-
ord in a particular case.

PART III. JURISDICTION ON WRIT OF CERTIORARI

Rule 10. Considerations Governing Review on

Certiorari

Review on a writ of certiorari is not a matter of right, but
of judicial discretion. A petition for a writ of certiorari will
be granted only for compelling reasons. The following, al-
though neither controlling nor fully measuring the Court’s
discretion, indicate the character of the reasons the Court
considers:

(a) a United States court of appeals has entered a
decision in conflict with the decision of another United
States court of appeals on the same important matter;
has decided an important federal question in a way that
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conflicts with a decision by a state court of last resort;
or has so far departed from the accepted and usual
course of judicial proceedings, or sanctioned such a de-
parture by a lower court, as to call for an exercise of
this Court’s supervisory power;

(b) a state court of last resort has decided an impor-
tant federal question in a way that conflicts with the
decision of another state court of last resort or of a
United States court of appeals;

(c) a state court or a United States court of appeals
has decided an important question of federal law that
has not been, but should be, settled by this Court, or
has decided an important federal question in a way that
conflicts with relevant decisions of this Court.

A petition for a writ of certiorari is rarely granted when the
asserted error consists of erroneous factual findings or the
misapplication of a properly stated rule of law.

Rule 11. Certiorari to a United States Court of Appeals

Before Judgment

A petition for a writ of certiorari to review a case pending
in a United States court of appeals, before judgment is en-
tered in that court, will be granted only upon a showing that
the case is of such imperative public importance as to justify
deviation from normal appellate practice and to require
immediate determination in this Court. See 28 U. S. C.
§ 2101(e).

Rule 12. Review on Certiorari: How Sought; Parties

1. Except as provided in paragraph 2 of this Rule, the peti-
tioner shall file 40 copies of a petition for a writ of certiorari,
prepared as required by Rule 33.1, and shall pay the Rule
38(a) docket fee.

2. A petitioner proceeding in forma pauperis under Rule
39 shall file an original and 10 copies of a petition for a writ
of certiorari prepared as required by Rule 33.2, together
with an original and 10 copies of the motion for leave to
proceed in forma pauperis. A copy of the motion shall pre-
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cede and be attached to each copy of the petition. An in-
mate confined in an institution, if proceeding in forma
pauperis and not represented by counsel, need file only
an original petition and motion.

3. Whether prepared under Rule 33.1 or Rule 33.2, the
petition shall comply in all respects with Rule 14 and shall
be submitted with proof of service as required by Rule 29.
The case then will be placed on the docket. It is the peti-
tioner’s duty to notify all respondents promptly, on a form
supplied by the Clerk, of the date of filing, the date the case
was placed on the docket, and the docket number of the case.
The notice shall be served as required by Rule 29.

4. Parties interested jointly, severally, or otherwise in a
judgment may petition separately for a writ of certiorari; or
any two or more may join in a petition. A party not shown
on the petition as joined therein at the time the petition is
filed may not later join in that petition. When two or more
judgments are sought to be reviewed on a writ of certiorari
to the same court and involve identical or closely related
questions, a single petition for a writ of certiorari covering
all the judgments suffices. A petition for a writ of certiorari
may not be joined with any other pleading, except that any
motion for leave to proceed in forma pauperis shall be
attached.

5. No more than 30 days after a case has been placed on
the docket, a respondent seeking to file a conditional cross-
petition (i. e., a cross-petition that otherwise would be un-
timely) shall file, with proof of service as required by Rule
29, 40 copies of the cross-petition prepared as required by
Rule 33.1, except that a cross-petitioner proceeding in forma
pauperis under Rule 39 shall comply with Rule 12.2. The
cross-petition shall comply in all respects with this Rule and
Rule 14, except that material already reproduced in the ap-
pendix to the opening petition need not be reproduced again.
A cross-petitioning respondent shall pay the Rule 38(a)
docket fee or submit a motion for leave to proceed in forma
pauperis. The cover of the cross-petition shall indicate
clearly that it is a conditional cross-petition. The cross-
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petition then will be placed on the docket, subject to the
provisions of Rule 13.4. It is the cross-petitioner’s duty to
notify all cross-respondents promptly, on a form supplied by
the Clerk, of the date of filing, the date the cross-petition
was placed on the docket, and the docket number of the
cross-petition. The notice shall be served as required by
Rule 29. A cross-petition for a writ of certiorari may not
be joined with any other pleading, except that any motion
for leave to proceed in forma pauperis shall be attached.
The time to file a conditional cross-petition will not be
extended.

6. All parties to the proceeding in the court whose judg-
ment is sought to be reviewed are deemed parties entitled
to file documents in this Court, unless the petitioner notifies
the Clerk of this Court in writing of the petitioner’s belief
that one or more of the parties below have no interest in the
outcome of the petition. A copy of such notice shall be
served as required by Rule 29 on all parties to the proceed-
ing below. A party noted as no longer interested may re-
main a party by notifying the Clerk promptly, with service
on the other parties, of an intention to remain a party. All
parties other than the petitioner are considered respondents,
but any respondent who supports the position of a petitioner
shall meet the petitioner’s time schedule for filing docu-
ments, except that a response supporting the petition shall
be filed within 20 days after the case is placed on the docket,
and that time will not be extended. Parties who file no doc-
ument will not qualify for any relief from this Court.

7. The clerk of the court having possession of the record
shall keep it until notified by the Clerk of this Court to cer-
tify and transmit it. In any document filed with this Court,
a party may cite or quote from the record, even if it has
not been transmitted to this Court. When requested by the
Clerk of this Court to certify and transmit the record, or any
part of it, the clerk of the court having possession of the
record shall number the documents to be certified and shall
transmit therewith a numbered list specifically identifying
each document transmitted. If the record, or stipulated por-
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tions, have been printed for the use of the court below, that
printed record, plus the proceedings in the court below, may
be certified as the record unless one of the parties or the
Clerk of this Court requests otherwise. The record may
consist of certified copies, but if the lower court is of the
view that original documents of any kind should be seen by
this Court, that court may provide by order for the trans-
port, safekeeping, and return of such originals.

Rule 13. Review on Certiorari: Time for Petitioning

1. Unless otherwise provided by law, a petition for a writ
of certiorari to review a judgment in any case, civil or crimi-
nal, entered by a state court of last resort or a United States
court of appeals (including the United States Court of Ap-
peals for the Armed Forces) is timely when it is filed with
the Clerk of this Court within 90 days after entry of the
judgment. A petition for a writ of certiorari seeking review
of a judgment of a lower state court that is subject to discre-
tionary review by the state court of last resort is timely
when it is filed with the Clerk within 90 days after entry of
the order denying discretionary review.

2. The Clerk will not file any petition for a writ of cer-
tiorari that is jurisdictionally out of time. See, e. g., 28
U. S. C. § 2101(c).

3. The time to file a petition for a writ of certiorari runs
from the date of entry of the judgment or order sought to be
reviewed, and not from the issuance date of the mandate (or
its equivalent under local practice). But if a petition for re-
hearing is timely filed in the lower court by any party, the
time to file the petition for a writ of certiorari for all parties
(whether or not they requested rehearing or joined in the
petition for rehearing) runs from the date of the denial of
the petition for rehearing or, if the petition for rehearing is
granted, the subsequent entry of judgment.

4. A cross-petition for a writ of certiorari is timely when
it is filed with the Clerk as provided in paragraphs 1, 3, and
5 of this Rule, or in Rule 12.5. However, a conditional
cross-petition (which except for Rule 12.5 would be untimely)
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will not be granted unless another party’s timely petition for
a writ of certiorari is granted.

5. For good cause, a Justice may extend the time to file a
petition for a writ of certiorari for a period not exceeding 60
days. An application to extend the time to file shall set out
the basis for jurisdiction in this Court, identify the judgment
sought to be reviewed, include a copy of the opinion and any
order respecting rehearing, and set out specific reasons why
an extension of time is justified. The application must be
filed with the Clerk at least 10 days before the date the peti-
tion is due, except in extraordinary circumstances. For the
time and manner of presenting the application, see Rules 21,
22, 30, and 33.2. An application to extend the time to file a
petition for a writ of certiorari is not favored.

Rule 14. Content of a Petition for a Writ of Certiorari

1. A petition for a writ of certiorari shall contain, in the
order indicated:

(a) The questions presented for review, expressed con-
cisely in relation to the circumstances of the case, without
unnecessary detail. The questions should be short and
should not be argumentative or repetitive. If the petitioner
or respondent is under a death sentence that may be affected
by the disposition of the petition, the notation “capital case”
shall precede the questions presented. The questions shall
be set out on the first page following the cover, and no other
information may appear on that page. The statement of any
question presented is deemed to comprise every subsidiary
question fairly included therein. Only the questions set out
in the petition, or fairly included therein, will be considered
by the Court.

(b) A list of all parties to the proceeding in the court
whose judgment is sought to be reviewed (unless the caption
of the case contains the names of all the parties), and a corpo-
rate disclosure statement as required by Rule 29.6.

(c) If the petition exceeds five pages, a table of contents
and a table of cited authorities.
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(d) Citations of the official and unofficial reports of the
opinions and orders entered in the case by courts or admin-
istrative agencies.

(e) A concise statement of the basis for jurisdiction in this
Court, showing:

(i) the date the judgment or order sought to be re-
viewed was entered (and, if applicable, a statement that
the petition is filed under this Court’s Rule 11);

(ii) the date of any order respecting rehearing, and
the date and terms of any order granting an extension
of time to file the petition for a writ of certiorari;

(iii) express reliance on Rule 12.5, when a cross-
petition for a writ of certiorari is filed under that Rule,
and the date of docketing of the petition for a writ of
certiorari in connection with which the cross-petition is
filed;

(iv) the statutory provision believed to confer on this
Court jurisdiction to review on a writ of certiorari the
judgment or order in question; and

(v) if applicable, a statement that the notifications
required by Rule 29.4(b) or (c) have been made.

(f) The constitutional provisions, treaties, statutes, ordi-
nances, and regulations involved in the case, set out verba-
tim with appropriate citation. If the provisions involved are
lengthy, their citation alone suffices at this point, and their
pertinent text shall be set out in the appendix referred to in
subparagraph 1(i).

(g) A concise statement of the case setting out the facts
material to consideration of the questions presented, and also
containing the following:

(i) If review of a state-court judgment is sought, spec-
ification of the stage in the proceedings, both in the
court of first instance and in the appellate courts, when
the federal questions sought to be reviewed were raised;
the method or manner of raising them and the way in
which they were passed on by those courts; and perti-
nent quotations of specific portions of the record or sum-
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mary thereof, with specific reference to the places in the
record where the matter appears (e. g., court opinion,
ruling on exception, portion of court’s charge and excep-
tion thereto, assignment of error), so as to show that the
federal question was timely and properly raised and that
this Court has jurisdiction to review the judgment on a
writ of certiorari. When the portions of the record re-
lied on under this subparagraph are voluminous, they
shall be included in the appendix referred to in subpara-
graph 1(i).

(ii) If review of a judgment of a United States court
of appeals is sought, the basis for federal jurisdiction in
the court of first instance.

(h) A direct and concise argument amplifying the reasons
relied on for allowance of the writ. See Rule 10.

(i) An appendix containing, in the order indicated:

(i) the opinions, orders, findings of fact, and conclu-
sions of law, whether written or orally given and tran-
scribed, entered in conjunction with the judgment
sought to be reviewed;

(ii) any other relevant opinions, orders, findings of
fact, and conclusions of law entered in the case by courts
or administrative agencies, and, if reference thereto is
necessary to ascertain the grounds of the judgment, of
those in companion cases (each document shall include
the caption showing the name of the issuing court or
agency, the title and number of the case, and the date
of entry);

(iii) any order on rehearing, including the caption
showing the name of the issuing court, the title and
number of the case, and the date of entry;

(iv) the judgment sought to be reviewed if the date
of its entry is different from the date of the opinion
or order required in sub-subparagraph (i) of this
subparagraph;

(v) material required by subparagraphs 1(f ) or
1(g)(i); and
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(vi) any other material the petitioner believes essen-
tial to understand the petition.

If the material required by this subparagraph is voluminous,
it may be presented in a separate volume or volumes with
appropriate covers.

2. All contentions in support of a petition for a writ of
certiorari shall be set out in the body of the petition, as pro-
vided in subparagraph 1(h) of this Rule. No separate brief
in support of a petition for a writ of certiorari may be filed,
and the Clerk will not file any petition for a writ of certiorari
to which any supporting brief is annexed or appended.

3. A petition for a writ of certiorari should be stated
briefly and in plain terms and may not exceed the page limi-
tations specified in Rule 33.

4. The failure of a petitioner to present with accuracy,
brevity, and clarity whatever is essential to ready and ade-
quate understanding of the points requiring consideration is
sufficient reason for the Court to deny a petition.

5. If the Clerk determines that a petition submitted timely
and in good faith is in a form that does not comply with this
Rule or with Rule 33 or Rule 34, the Clerk will return it
with a letter indicating the deficiency. A corrected petition
received no more than 60 days after the date of the Clerk’s
letter will be deemed timely.

Rule 15. Briefs in Opposition; Reply Briefs;

Supplemental Briefs

1. A brief in opposition to a petition for a writ of certiorari
may be filed by the respondent in any case, but is not man-
datory except in a capital case, see Rule 14.1(a), or when
ordered by the Court.

2. A brief in opposition should be stated briefly and in
plain terms and may not exceed the page limitations speci-
fied in Rule 33. In addition to presenting other arguments
for denying the petition, the brief in opposition should ad-
dress any perceived misstatement of fact or law in the peti-
tion that bears on what issues properly would be before the
Court if certiorari were granted. Counsel are admonished
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that they have an obligation to the Court to point out in the
brief in opposition, and not later, any perceived misstatement
made in the petition. Any objection to consideration of a
question presented based on what occurred in the proceed-
ings below, if the objection does not go to jurisdiction, may
be deemed waived unless called to the Court’s attention in
the brief in opposition.

3. Any brief in opposition shall be filed within 30 days
after the case is placed on the docket, unless the time is ex-
tended by the Court or a Justice, or by the Clerk under Rule
30.4. Forty copies shall be filed, except that a respondent
proceeding in forma pauperis under Rule 39, including an
inmate of an institution, shall file the number of copies re-
quired for a petition by such a person under Rule 12.2, to-
gether with a motion for leave to proceed in forma pauperis,
a copy of which shall precede and be attached to each copy
of the brief in opposition. If the petitioner is proceeding in
forma pauperis, the respondent may file an original and 10
copies of a brief in opposition prepared as required by Rule
33.2. Whether prepared under Rule 33.1 or Rule 33.2, the
brief in opposition shall comply with the requirements of
Rule 24 governing a respondent’s brief, except that no sum-
mary of the argument is required. A brief in opposition
may not be joined with any other pleading, except that any
motion for leave to proceed in forma pauperis shall be
attached. The brief in opposition shall be served as re-
quired by Rule 29.

4. No motion by a respondent to dismiss a petition for a
writ of certiorari may be filed. Any objections to the juris-
diction of the Court to grant a petition for a writ of certiorari
shall be included in the brief in opposition.

5. The Clerk will distribute the petition to the Court for
its consideration upon receiving an express waiver of the
right to file a brief in opposition, or, if no waiver or brief in
opposition is filed, upon the expiration of the time allowed
for filing. If a brief in opposition is timely filed, the Clerk
will distribute the petition, brief in opposition, and any reply
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brief to the Court for its consideration no less than 10 days
after the brief in opposition is filed.

6. Any petitioner may file a reply brief addressed to new
points raised in the brief in opposition, but distribution and
consideration by the Court under paragraph 5 of this Rule
will not be deferred pending its receipt. Forty copies shall
be filed, except that a petitioner proceeding in forma pau-
peris under Rule 39, including an inmate of an institution,
shall file the number of copies required for a petition by such
a person under Rule 12.2. The reply brief shall be served
as required by Rule 29.

7. If a cross-petition for a writ of certiorari has been dock-
eted, distribution of both petitions will be deferred until the
cross-petition is due for distribution under this Rule.

8. Any party may file a supplemental brief at any time
while a petition for a writ of certiorari is pending, calling
attention to new cases, new legislation, or other intervening
matter not available at the time of the party’s last filing. A
supplemental brief shall be restricted to new matter and
shall follow, insofar as applicable, the form for a brief in oppo-
sition prescribed by this Rule. Forty copies shall be filed,
except that a party proceeding in forma pauperis under
Rule 39, including an inmate of an institution, shall file the
number of copies required for a petition by such a person
under Rule 12.2. The supplemental brief shall be served as
required by Rule 29.

Rule 16. Disposition of a Petition for a Writ of

Certiorari

1. After considering the documents distributed under
Rule 15, the Court will enter an appropriate order. The
order may be a summary disposition on the merits.

2. Whenever the Court grants a petition for a writ of cer-
tiorari, the Clerk will prepare, sign, and enter an order to
that effect and will notify forthwith counsel of record and
the court whose judgment is to be reviewed. The case then
will be scheduled for briefing and oral argument. If the rec-
ord has not previously been filed in this Court, the Clerk will
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request the clerk of the court having possession of the record
to certify and transmit it. A formal writ will not issue un-
less specially directed.

3. Whenever the Court denies a petition for a writ of cer-
tiorari, the Clerk will prepare, sign, and enter an order to
that effect and will notify forthwith counsel of record and
the court whose judgment was sought to be reviewed. The
order of denial will not be suspended pending disposition of
a petition for rehearing except by order of the Court or a
Justice.

PART IV. OTHER JURISDICTION

Rule 17. Procedure in an Original Action

1. This Rule applies only to an action invoking the Court’s
original jurisdiction under Article III of the Constitution of
the United States. See also 28 U. S. C. § 1251 and U. S.
Const., Amdt. 11. A petition for an extraordinary writ in
aid of the Court’s appellate jurisdiction shall be filed as pro-
vided in Rule 20.

2. The form of pleadings and motions prescribed by the
Federal Rules of Civil Procedure is followed. In other re-
spects, those Rules and the Federal Rules of Evidence may
be taken as guides.

3. The initial pleading shall be preceded by a motion for
leave to file, and may be accompanied by a brief in support
of the motion. Forty copies of each document shall be filed,
with proof of service. Service shall be as required by Rule
29, except that when an adverse party is a State, service
shall be made on both the Governor and the Attorney Gen-
eral of that State.

4. The case will be placed on the docket when the motion
for leave to file and the initial pleading are filed with the
Clerk. The Rule 38(a) docket fee shall be paid at that time.

5. No more than 60 days after receiving the motion for
leave to file and the initial pleading, an adverse party shall
file 40 copies of any brief in opposition to the motion, with
proof of service as required by Rule 29. The Clerk will dis-
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tribute the filed documents to the Court for its consideration
upon receiving an express waiver of the right to file a brief
in opposition, or, if no waiver or brief is filed, upon the expi-
ration of the time allowed for filing. If a brief in opposition
is timely filed, the Clerk will distribute the filed documents
to the Court for its consideration no less than 10 days after
the brief in opposition is filed. A reply brief may be filed,
but consideration of the case will not be deferred pending
its receipt. The Court thereafter may grant or deny the
motion, set it for oral argument, direct that additional
documents be filed, or require that other proceedings be
conducted.

6. A summons issued out of this Court shall be served
on the defendant 60 days before the return day specified
therein. If the defendant does not respond by the return
day, the plaintiff may proceed ex parte.

7. Process against a State issued out of this Court shall be
served on both the Governor and the Attorney General of
that State.

Rule 18. Appeal from a United States District Court

1. When a direct appeal from a decision of a United States
district court is authorized by law, the appeal is commenced
by filing a notice of appeal with the clerk of the district court
within the time provided by law after entry of the judgment
sought to be reviewed. The time to file may not be ex-
tended. The notice of appeal shall specify the parties taking
the appeal, designate the judgment, or part thereof, ap-
pealed from and the date of its entry, and specify the statute
or statutes under which the appeal is taken. A copy of the
notice of appeal shall be served on all parties to the proceed-
ing as required by Rule 29, and proof of service shall be filed
in the district court together with the notice of appeal.

2. All parties to the proceeding in the district court are
deemed parties entitled to file documents in this Court, but
a party having no interest in the outcome of the appeal may
so notify the Clerk of this Court and shall serve a copy of
the notice on all other parties. Parties interested jointly,
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severally, or otherwise in the judgment may appeal sepa-
rately, or any two or more may join in an appeal. When
two or more judgments involving identical or closely related
questions are sought to be reviewed on appeal from the same
court, a notice of appeal for each judgment shall be filed with
the clerk of the district court, but a single jurisdictional
statement covering all the judgments suffices. Parties who
file no document will not qualify for any relief from this
Court.

3. No more than 60 days after filing the notice of appeal
in the district court, the appellant shall file 40 copies of a
jurisdictional statement and shall pay the Rule 38 docket fee,
except that an appellant proceeding in forma pauperis
under Rule 39, including an inmate of an institution, shall file
the number of copies required for a petition by such a person
under Rule 12.2, together with a motion for leave to proceed
in forma pauperis, a copy of which shall precede and be
attached to each copy of the jurisdictional statement. The
jurisdictional statement shall follow, insofar as applicable,
the form for a petition for a writ of certiorari prescribed by
Rule 14, and shall be served as required by Rule 29. The
case will then be placed on the docket. It is the appellant’s
duty to notify all appellees promptly, on a form supplied by
the Clerk, of the date of filing, the date the case was placed
on the docket, and the docket number of the case. The no-
tice shall be served as required by Rule 29. The appendix
shall include a copy of the notice of appeal showing the date
it was filed in the district court. For good cause, a Justice
may extend the time to file a jurisdictional statement for a
period not exceeding 60 days. An application to extend the
time to file a jurisdictional statement shall set out the basis
for jurisdiction in this Court; identify the judgment sought
to be reviewed; include a copy of the opinion, any order re-
specting rehearing, and the notice of appeal; and set out spe-
cific reasons why an extension of time is justified. For the
time and manner of presenting the application, see Rules 21,
22, and 30. An application to extend the time to file a juris-
dictional statement is not favored.
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4. No more than 30 days after a case has been placed on
the docket, an appellee seeking to file a conditional cross-
appeal (i. e., a cross-appeal that otherwise would be un-
timely) shall file, with proof of service as required by Rule
29, a jurisdictional statement that complies in all respects
(including number of copies filed) with paragraph 3 of this
Rule, except that material already reproduced in the appen-
dix to the opening jurisdictional statement need not be re-
produced again. A cross-appealing appellee shall pay the
Rule 38 docket fee or submit a motion for leave to proceed
in forma pauperis. The cover of the cross-appeal shall indi-
cate clearly that it is a conditional cross-appeal. The cross-
appeal then will be placed on the docket. It is the cross-
appellant’s duty to notify all cross-appellees promptly, on a
form supplied by the Clerk, of the date of filing, the date the
cross-appeal was placed on the docket, and the docket num-
ber of the cross-appeal. The notice shall be served as re-
quired by Rule 29. A cross-appeal may not be joined with
any other pleading, except that any motion for leave to pro-
ceed in forma pauperis shall be attached. The time to file
a cross-appeal will not be extended.

5. After a notice of appeal has been filed in the district
court, but before the case is placed on this Court’s docket,
the parties may dismiss the appeal by stipulation filed in the
district court, or the district court may dismiss the appeal
on the appellant’s motion, with notice to all parties. If a
notice of appeal has been filed, but the case has not been
placed on this Court’s docket within the time prescribed for
docketing, the district court may dismiss the appeal on the
appellee’s motion, with notice to all parties, and may make
any just order with respect to costs. If the district court
has denied the appellee’s motion to dismiss the appeal, the
appellee may move this Court to docket and dismiss the ap-
peal by filing an original and 10 copies of a motion presented
in conformity with Rules 21 and 33.2. The motion shall be
accompanied by proof of service as required by Rule 29, and
by a certificate from the clerk of the district court, certifying
that a notice of appeal was filed and that the appellee’s mo-
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tion to dismiss was denied. The appellant may not thereaf-
ter file a jurisdictional statement without special leave of the
Court, and the Court may allow costs against the appellant.

6. Within 30 days after the case is placed on this Court’s
docket, the appellee may file a motion to dismiss, to affirm,
or in the alternative to affirm or dismiss. Forty copies of
the motion shall be filed, except that an appellee proceeding
in forma pauperis under Rule 39, including an inmate of an
institution, shall file the number of copies required for a peti-
tion by such a person under Rule 12.2, together with a mo-
tion for leave to proceed in forma pauperis, a copy of which
shall precede and be attached to each copy of the motion to
dismiss, to affirm, or in the alternative to affirm or dismiss.
The motion shall follow, insofar as applicable, the form for a
brief in opposition prescribed by Rule 15, and shall comply
in all respects with Rule 21.

7. The Clerk will distribute the jurisdictional statement to
the Court for its consideration upon receiving an express
waiver of the right to file a motion to dismiss or to affirm or,
if no waiver or motion is filed, upon the expiration of the
time allowed for filing. If a motion to dismiss or to affirm
is timely filed, the Clerk will distribute the jurisdictional
statement, motion, and any brief opposing the motion to the
Court for its consideration no less than 10 days after the
motion is filed.

8. Any appellant may file a brief opposing a motion to dis-
miss or to affirm, but distribution and consideration by the
Court under paragraph 7 of this Rule will not be deferred
pending its receipt. Forty copies shall be filed, except that
an appellant proceeding in forma pauperis under Rule 39,
including an inmate of an institution, shall file the number of
copies required for a petition by such a person under Rule
12.2. The brief shall be served as required by Rule 29.

9. If a cross-appeal has been docketed, distribution of both
jurisdictional statements will be deferred until the cross-
appeal is due for distribution under this Rule.

10. Any party may file a supplemental brief at any time
while a jurisdictional statement is pending, calling attention
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to new cases, new legislation, or other intervening matter
not available at the time of the party’s last filing. A supple-
mental brief shall be restricted to new matter and shall fol-
low, insofar as applicable, the form for a brief in opposition
prescribed by Rule 15. Forty copies shall be filed, except
that a party proceeding in forma pauperis under Rule 39,
including an inmate of an institution, shall file the number of
copies required for a petition by such a person under Rule
12.2. The supplemental brief shall be served as required by
Rule 29.

11. The clerk of the district court shall retain possession
of the record until notified by the Clerk of this Court to cer-
tify and transmit it. See Rule 12.7.

12. After considering the documents distributed under
this Rule, the Court may dispose summarily of the appeal on
the merits, note probable jurisdiction, or postpone consider-
ation of jurisdiction until a hearing of the case on the merits.
If not disposed of summarily, the case stands for briefing and
oral argument on the merits. If consideration of jurisdiction
is postponed, counsel, at the outset of their briefs and at oral
argument, shall address the question of jurisdiction. If the
record has not previously been filed in this Court, the Clerk
of this Court will request the clerk of the court in possession
of the record to certify and transmit it.

13. If the Clerk determines that a jurisdictional statement
submitted timely and in good faith is in a form that does not
comply with this Rule or with Rule 33 or Rule 34, the Clerk
will return it with a letter indicating the deficiency. If a
corrected jurisdictional statement is received no more than
60 days after the date of the Clerk’s letter, its filing will be
deemed timely.

Rule 19. Procedure on a Certified Question

1. A United States court of appeals may certify to this
Court a question or proposition of law on which it seeks in-
struction for the proper decision of a case. The certificate
shall contain a statement of the nature of the case and the
facts on which the question or proposition of law arises.
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Only questions or propositions of law may be certified, and
they shall be stated separately and with precision. The cer-
tificate shall be prepared as required by Rule 33.2 and shall
be signed by the clerk of the court of appeals.

2. When a question is certified by a United States court
of appeals, this Court, on its own motion or that of a party,
may consider and decide the entire matter in controversy.
See 28 U. S. C. § 1254(2).

3. When a question is certified, the Clerk will notify the
parties and docket the case. Counsel shall then enter their
appearances. After docketing, the Clerk will submit the
certificate to the Court for a preliminary examination to de-
termine whether the case should be briefed, set for argu-
ment, or dismissed. No brief may be filed until the prelimi-
nary examination of the certificate is completed.

4. If the Court orders the case briefed or set for argument,
the parties will be notified and permitted to file briefs. The
Clerk of this Court then will request the clerk of the court
in possession of the record to certify and transmit it. Any
portion of the record to which the parties wish to direct the
Court’s particular attention should be printed in a joint ap-
pendix, prepared in conformity with Rule 26 by the appellant
or petitioner in the court of appeals, but the fact that any
part of the record has not been printed does not prevent the
parties or the Court from relying on it.

5. A brief on the merits in a case involving a certified
question shall comply with Rules 24, 25, and 33.1, except that
the brief for the party who is the appellant or petitioner
below shall be filed within 45 days of the order requiring
briefs or setting the case for argument.

Rule 20. Procedure on a Petition for an Extraordinary

Writ

1. Issuance by the Court of an extraordinary writ author-
ized by 28 U. S. C. § 1651(a) is not a matter of right, but of
discretion sparingly exercised. To justify the granting of
any such writ, the petition must show that the writ will be
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in aid of the Court’s appellate jurisdiction, that exceptional
circumstances warrant the exercise of the Court’s discretion-
ary powers, and that adequate relief cannot be obtained in
any other form or from any other court.

2. A petition seeking a writ authorized by 28 U. S. C.
§ 1651(a), § 2241, or § 2254(a) shall be prepared in all respects
as required by Rules 33 and 34. The petition shall be cap-
tioned “In re [name of petitioner]” and shall follow, insofar
as applicable, the form of a petition for a writ of certiorari
prescribed by Rule 14. All contentions in support of the
petition shall be included in the petition. The case will be
placed on the docket when 40 copies of the petition are filed
with the Clerk and the docket fee is paid, except that a peti-
tioner proceeding in forma pauperis under Rule 39, includ-
ing an inmate of an institution, shall file the number of copies
required for a petition by such a person under Rule 12.2,
together with a motion for leave to proceed in forma pau-
peris, a copy of which shall precede and be attached to each
copy of the petition. The petition shall be served as re-
quired by Rule 29 (subject to subparagraph 4(b) of this
Rule).

3. (a) A petition seeking a writ of prohibition, a writ of
mandamus, or both in the alternative shall state the name
and office or function of every person against whom relief is
sought and shall set out with particularity why the relief
sought is not available in any other court. A copy of the
judgment with respect to which the writ is sought, including
any related opinion, shall be appended to the petition to-
gether with any other document essential to understanding
the petition.

(b) The petition shall be served on every party to the pro-
ceeding with respect to which relief is sought. Within 30
days after the petition is placed on the docket, a party shall
file 40 copies of any brief or briefs in opposition thereto,
which shall comply fully with Rule 15. If a party named as
a respondent does not wish to respond to the petition, that
party may so advise the Clerk and all other parties by let-
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ter. All persons served are deemed respondents for all
purposes in the proceedings in this Court.

4. (a) A petition seeking a writ of habeas corpus shall
comply with the requirements of 28 U. S. C. §§ 2241 and 2242,
and in particular with the provision in the last paragraph of
§ 2242, which requires a statement of the “reasons for not
making application to the district court of the district in
which the applicant is held.” If the relief sought is from the
judgment of a state court, the petition shall set out specifi-
cally how and where the petitioner has exhausted available
remedies in the state courts or otherwise comes within the
provisions of 28 U. S. C. § 2254(b). To justify the granting of
a writ of habeas corpus, the petitioner must show that
exceptional circumstances warrant the exercise of the
Court’s discretionary powers, and that adequate relief cannot
be obtained in any other form or from any other court. This
writ is rarely granted.

(b) Habeas corpus proceedings, except in capital cases, are
ex parte, unless the Court requires the respondent to show
cause why the petition for a writ of habeas corpus should not
be granted. A response, if ordered, or in a capital case, shall
comply fully with Rule 15. Neither the denial of the peti-
tion, without more, nor an order of transfer to a district court
under the authority of 28 U. S. C. § 2241(b), is an adjudication
on the merits, and therefore does not preclude further appli-
cation to another court for the relief sought.

5. The Clerk will distribute the documents to the Court
for its consideration when a brief in opposition under subpar-
agraph 3(b) of this Rule has been filed, when a response
under subparagraph 4(b) has been ordered and filed, when
the time to file has expired, or when the right to file has been
expressly waived.

6. If the Court orders the case set for argument, the Clerk
will notify the parties whether additional briefs are required,
when they shall be filed, and, if the case involves a petition
for a common-law writ of certiorari, that the parties shall
prepare a joint appendix in accordance with Rule 26.
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PART V. MOTIONS AND APPLICATIONS

Rule 21. Motions to the Court

1. Every motion to the Court shall clearly state its pur-
pose and the facts on which it is based and may present legal
argument in support thereof. No separate brief may be
filed. A motion should be concise and shall comply with any
applicable page limits. Rule 22 governs an application ad-
dressed to a single Justice.

2. (a) A motion in any action within the Court’s original
jurisdiction shall comply with Rule 17.3.

(b) A motion to dismiss as moot (or a suggestion of moot-
ness), a motion for leave to file a brief as amicus curiae, and
any motion the granting of which would dispose of the entire
case or would affect the final judgment to be entered (other
than a motion to docket and dismiss under Rule 18.5 or a
motion for voluntary dismissal under Rule 46) shall be pre-
pared as required by Rule 33.1, and 40 copies shall be filed,
except that a movant proceeding in forma pauperis under
Rule 39, including an inmate of an institution, shall file a
motion prepared as required by Rule 33.2, and shall file the
number of copies required for a petition by such a person
under Rule 12.2. The motion shall be served as required by
Rule 29.

(c) Any other motion to the Court shall be prepared as
required by Rule 33.2; the moving party shall file an original
and 10 copies. The Court subsequently may order the mov-
ing party to prepare the motion as required by Rule 33.1; in
that event, the party shall file 40 copies.

3. A motion to the Court shall be filed with the Clerk and
shall be accompanied by proof of service as required by Rule
29. No motion may be presented in open Court, other than
a motion for admission to the Bar, except when the proceed-
ing to which it refers is being argued. Oral argument on a
motion will not be permitted unless the Court so directs.

4. Any response to a motion shall be filed as promptly as
possible considering the nature of the relief sought and any
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asserted need for emergency action, and, in any event,
within 10 days of receipt, unless the Court or a Justice, or
the Clerk under Rule 30.4, orders otherwise. A response to
a motion prepared as required by Rule 33.1, except a re-
sponse to a motion for leave to file an amicus curiae brief
(see Rule 37.5), shall be prepared in the same manner if time
permits. In an appropriate case, the Court may act on a
motion without waiting for a response.

Rule 22. Applications to Individual Justices

1. An application addressed to an individual Justice shall
be filed with the Clerk, who will transmit it promptly to the
Justice concerned if an individual Justice has authority to
grant the sought relief.

2. The original and two copies of any application ad-
dressed to an individual Justice shall be prepared as required
by Rule 33.2, and shall be accompanied by proof of service
as required by Rule 29.

3. An application shall be addressed to the Justice allotted
to the Circuit from which the case arises. When the Circuit
Justice is unavailable for any reason, the application ad-
dressed to that Justice will be distributed to the Justice then
available who is next junior to the Circuit Justice; the turn
of the Chief Justice follows that of the most junior Justice.

4. A Justice denying an application will note the denial
thereon. Thereafter, unless action thereon is restricted by
law to the Circuit Justice or is untimely under Rule 30.2,
the party making an application, except in the case of an
application for an extension of time, may renew it to any
other Justice, subject to the provisions of this Rule. Except
when the denial is without prejudice, a renewed application
is not favored. Renewed application is made by a letter to
the Clerk, designating the Justice to whom the application is
to be directed, and accompanied by 10 copies of the original
application and proof of service as required by Rule 29.

5. A Justice to whom an application for a stay or for bail
is submitted may refer it to the Court for determination.
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6. The Clerk will advise all parties concerned, by ap-
propriately speedy means, of the disposition made of an
application.

Rule 23. Stays

1. A stay may be granted by a Justice as permitted by law.
2. A party to a judgment sought to be reviewed may pre-

sent to a Justice an application to stay the enforcement of
that judgment. See 28 U. S. C. § 2101(f).

3. An application for a stay shall set out with particularity
why the relief sought is not available from any other court
or judge. Except in the most extraordinary circumstances,
an application for a stay will not be entertained unless the
relief requested was first sought in the appropriate court or
courts below or from a judge or judges thereof. An applica-
tion for a stay shall identify the judgment sought to be re-
viewed and have appended thereto a copy of the order and
opinion, if any, and a copy of the order, if any, of the court
or judge below denying the relief sought, and shall set out
specific reasons why a stay is justified. The form and con-
tent of an application for a stay are governed by Rules 22
and 33.2.

4. A judge, court, or Justice granting an application for a
stay pending review by this Court may condition the stay on
the filing of a supersedeas bond having an approved surety
or sureties. The bond will be conditioned on the satisfaction
of the judgment in full, together with any costs, interest, and
damages for delay that may be awarded. If a part of the
judgment sought to be reviewed has already been satisfied,
or is otherwise secured, the bond may be conditioned on the
satisfaction of the part of the judgment not otherwise se-
cured or satisfied, together with costs, interest, and damages.

PART VI. BRIEFS ON THE MERITS AND ORAL ARGUMENT

Rule 24. Briefs on the Merits: In General

1. A brief on the merits for a petitioner or an appellant
shall comply in all respects with Rules 33.1 and 34 and shall
contain in the order here indicated:
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(a) The questions presented for review under Rule 14.1(a).
The questions shall be set out on the first page following the
cover, and no other information may appear on that page.
The phrasing of the questions presented need not be identi-
cal with that in the petition for a writ of certiorari or the
jurisdictional statement, but the brief may not raise addi-
tional questions or change the substance of the questions
already presented in those documents. At its option, how-
ever, the Court may consider a plain error not among the
questions presented but evident from the record and other-
wise within its jurisdiction to decide.

(b) A list of all parties to the proceeding in the court
whose judgment is under review (unless the caption of the
case in this Court contains the names of all parties). Any
amended corporate disclosure statement as required by Rule
29.6 shall be placed here.

(c) If the brief exceeds five pages, a table of contents and
a table of cited authorities.

(d) Citations of the official and unofficial reports of the
opinions and orders entered in the case by courts and admin-
istrative agencies.

(e) A concise statement of the basis for jurisdiction in this
Court, including the statutory provisions and time factors on
which jurisdiction rests.

(f) The constitutional provisions, treaties, statutes, ordi-
nances, and regulations involved in the case, set out verba-
tim with appropriate citation. If the provisions involved are
lengthy, their citation alone suffices at this point, and their
pertinent text, if not already set out in the petition for a
writ of certiorari, jurisdictional statement, or an appendix to
either document, shall be set out in an appendix to the brief.

(g) A concise statement of the case, setting out the facts
material to the consideration of the questions presented,
with appropriate references to the joint appendix, e. g., App.
12, or to the record, e. g., Record 12.

(h) A summary of the argument, suitably paragraphed.
The summary should be a clear and concise condensation of
the argument made in the body of the brief; mere repetition



537US2RULE 04-14-04 18:57:01 PGT • USRULES

1279RULES OF THE SUPREME COURT

of the headings under which the argument is arranged is
not sufficient.

(i) The argument, exhibiting clearly the points of fact and
of law presented and citing the authorities and statutes re-
lied on.

( j) A conclusion specifying with particularity the relief
the party seeks.

2. A brief on the merits for a respondent or an appellee
shall conform to the foregoing requirements, except that
items required by subparagraphs 1(a), (b), (d), (e), (f), and (g)
of this Rule need not be included unless the respondent or
appellee is dissatisfied with their presentation by the oppos-
ing party.

3. A brief on the merits may not exceed the page limita-
tions specified in Rule 33.1(g). An appendix to a brief may
include only relevant material, and counsel are cautioned not
to include in an appendix arguments or citations that prop-
erly belong in the body of the brief.

4. A reply brief shall conform to those portions of this
Rule applicable to the brief for a respondent or an appellee,
but, if appropriately divided by topical headings, need not
contain a summary of the argument.

5. A reference to the joint appendix or to the record set
out in any brief shall indicate the appropriate page number.
If the reference is to an exhibit, the page numbers at which
the exhibit appears, at which it was offered in evidence, and
at which it was ruled on by the judge shall be indicated, e. g.,
Pl. Exh. 14, Record 199, 2134.

6. A brief shall be concise, logically arranged with proper
headings, and free of irrelevant, immaterial, or scandalous
matter. The Court may disregard or strike a brief that does
not comply with this paragraph.

Rule 25. Briefs on the Merits: Number of Copies and

Time to File

1. The petitioner or appellant shall file 40 copies of the
brief on the merits within 45 days of the order granting the
writ of certiorari, noting probable jurisdiction, or postponing
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consideration of jurisdiction. Any respondent or appellee
who supports the petitioner or appellant shall meet the peti-
tioner’s or appellant’s time schedule for filing documents.

2. The respondent or appellee shall file 40 copies of the
brief on the merits within 35 days after the brief for the
petitioner or appellant is filed.

3. The petitioner or appellant shall file 40 copies of the
reply brief, if any, within 35 days after the brief for the re-
spondent or appellee is filed, but any reply brief must actu-
ally be received by the Clerk not later than one week before
the date of oral argument. Any respondent or appellee sup-
porting the petitioner or appellant may file a reply brief.

4. The time periods stated in paragraphs 1 and 2 of this
Rule may be extended as provided in Rule 30. An applica-
tion to extend the time to file a brief on the merits is not
favored. If a case is advanced for hearing, the time to file
briefs on the merits may be abridged as circumstances re-
quire pursuant to an order of the Court on its own motion or
that of a party.

5. A party wishing to present late authorities, newly en-
acted legislation, or other intervening matter that was not
available in time to be included in a brief may file 40 copies
of a supplemental brief, restricted to such new matter and
otherwise presented in conformity with these Rules, up to
the time the case is called for oral argument or by leave of
the Court thereafter.

6. After a case has been argued or submitted, the Clerk
will not file any brief, except that of a party filed by leave of
the Court.

7. The Clerk will not file any brief that is not accompanied
by proof of service as required by Rule 29.

Rule 26. Joint Appendix

1. Unless the Clerk has allowed the parties to use the de-
ferred method described in paragraph 4 of this Rule, the
petitioner or appellant, within 45 days after entry of the
order granting the writ of certiorari, noting probable juris-
diction, or postponing consideration of jurisdiction, shall file
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40 copies of a joint appendix, prepared as required by Rule
33.1. The joint appendix shall contain: (1) the relevant
docket entries in all the courts below; (2) any relevant plead-
ings, jury instructions, findings, conclusions, or opinions; (3)
the judgment, order, or decision under review; and (4) any
other parts of the record that the parties particularly wish to
bring to the Court’s attention. Any of the foregoing items
already reproduced in a petition for a writ of certiorari, ju-
risdictional statement, brief in opposition to a petition for a
writ of certiorari, motion to dismiss or affirm, or any appen-
dix to the foregoing, that was prepared as required by Rule
33.1, need not be reproduced again in the joint appendix.
The petitioner or appellant shall serve three copies of the
joint appendix on each of the other parties to the proceeding
as required by Rule 29.

2. The parties are encouraged to agree on the contents of
the joint appendix. In the absence of agreement, the peti-
tioner or appellant, within 10 days after entry of the order
granting the writ of certiorari, noting probable jurisdiction,
or postponing consideration of jurisdiction, shall serve on the
respondent or appellee a designation of parts of the record
to be included in the joint appendix. Within 10 days after
receiving the designation, a respondent or appellee who con-
siders the parts of the record so designated insufficient shall
serve on the petitioner or appellant a designation of addi-
tional parts to be included in the joint appendix, and the
petitioner or appellant shall include the parts so designated.
If the Court has permitted the respondent or appellee to
proceed in forma pauperis, the petitioner or appellant may
seek by motion to be excused from printing portions of the
record the petitioner or appellant considers unnecessary. In
making these designations, counsel should include only those
materials the Court should examine; unnecessary designa-
tions should be avoided. The record is on file with the Clerk
and available to the Justices, and counsel may refer in briefs
and in oral argument to relevant portions of the record not
included in the joint appendix.
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3. When the joint appendix is filed, the petitioner or appel-
lant immediately shall file with the Clerk a statement of the
cost of printing 50 copies and shall serve a copy of the state-
ment on each of the other parties as required by Rule 29.
Unless the parties agree otherwise, the cost of producing
the joint appendix shall be paid initially by the petitioner or
appellant; but a petitioner or appellant who considers that
parts of the record designated by the respondent or appellee
are unnecessary for the determination of the issues pre-
sented may so advise the respondent or appellee, who then
shall advance the cost of printing the additional parts, unless
the Court or a Justice otherwise fixes the initial allocation of
the costs. The cost of printing the joint appendix is taxed
as a cost in the case, but if a party unnecessarily causes mat-
ter to be included in the joint appendix or prints excessive
copies, the Court may impose these costs on that party.

4. (a) On the parties’ request, the Clerk may allow prepa-
ration of the joint appendix to be deferred until after the
briefs have been filed. In that event, the petitioner or ap-
pellant shall file the joint appendix no more than 14 days
after receiving the brief for the respondent or appellee.
The provisions of paragraphs 1, 2, and 3 of this Rule shall be
followed, except that the designations referred to therein
shall be made by each party when that party’s brief is
served. Deferral of the joint appendix is not favored.

(b) If the deferred method is used, the briefs on the merits
may refer to the pages of the record. In that event, the
joint appendix shall include in brackets on each page thereof
the page number of the record where that material may be
found. A party wishing to refer directly to the pages of the
joint appendix may serve and file copies of its brief prepared
as required by Rule 33.2 within the time provided by Rule
25, with appropriate references to the pages of the record.
In that event, within 10 days after the joint appendix is filed,
copies of the brief prepared as required by Rule 33.1 contain-
ing references to the pages of the joint appendix in place of,
or in addition to, the initial references to the pages of the
record, shall be served and filed. No other change may be
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made in the brief as initially served and filed, except that
typographical errors may be corrected.

5. The joint appendix shall be prefaced by a table of con-
tents showing the parts of the record that it contains, in the
order in which the parts are set out, with references to the
pages of the joint appendix at which each part begins. The
relevant docket entries shall be set out after the table of
contents, followed by the other parts of the record in chrono-
logical order. When testimony contained in the reporter’s
transcript of proceedings is set out in the joint appendix, the
page of the transcript at which the testimony appears shall
be indicated in brackets immediately before the statement
that is set out. Omissions in the transcript or in any other
document printed in the joint appendix shall be indicated by
asterisks. Immaterial formal matters (e. g., captions, sub-
scriptions, acknowledgments) shall be omitted. A question
and its answer may be contained in a single paragraph.

6. Exhibits designated for inclusion in the joint appendix
may be contained in a separate volume or volumes suitably
indexed. The transcript of a proceeding before an adminis-
trative agency, board, commission, or officer used in an action
in a district court or court of appeals is regarded as an ex-
hibit for the purposes of this paragraph.

7. The Court, on its own motion or that of a party, may
dispense with the requirement of a joint appendix and may
permit a case to be heard on the original record (with such
copies of the record, or relevant parts thereof, as the Court
may require) or on the appendix used in the court below, if
it conforms to the requirements of this Rule.

8. For good cause, the time limits specified in this Rule
may be shortened or extended by the Court or a Justice, or
by the Clerk under Rule 30.4.

Rule 27. Calendar

1. From time to time, the Clerk will prepare a calendar of
cases ready for argument. A case ordinarily will not be
called for argument less than two weeks after the brief on
the merits for the respondent or appellee is due.
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2. The Clerk will advise counsel when they are required
to appear for oral argument and will publish a hearing list
in advance of each argument session for the convenience of
counsel and the information of the public.

3. The Court, on its own motion or that of a party, may
order that two or more cases involving the same or related
questions be argued together as one case or on such other
terms as the Court may prescribe.

Rule 28. Oral Argument

1. Oral argument should emphasize and clarify the written
arguments in the briefs on the merits. Counsel should as-
sume that all Justices have read the briefs before oral argu-
ment. Oral argument read from a prepared text is not
favored.

2. The petitioner or appellant shall open and may conclude
the argument. A cross-writ of certiorari or cross-appeal
will be argued with the initial writ of certiorari or appeal as
one case in the time allowed for that one case, and the Court
will advise the parties who shall open and close.

3. Unless the Court directs otherwise, each side is allowed
one-half hour for argument. Counsel is not required to use
all the allotted time. Any request for additional time to
argue shall be presented by motion under Rule 21 no more
than 15 days after the petitioner’s or appellant’s brief on the
merits is filed, and shall set out specifically and concisely why
the case cannot be presented within the half-hour limitation.
Additional time is rarely accorded.

4. Only one attorney will be heard for each side, except by
leave of the Court on motion filed no more than 15 days after
the respondent’s or appellee’s brief on the merits is filed.
Any request for divided argument shall be presented by mo-
tion under Rule 21 and shall set out specifically and concisely
why more than one attorney should be allowed to argue.
Divided argument is not favored.

5. Regardless of the number of counsel participating in
oral argument, counsel making the opening argument shall
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present the case fairly and completely and not reserve points
of substance for rebuttal.

6. Oral argument will not be allowed on behalf of any
party for whom a brief has not been filed.

7. By leave of the Court, and subject to paragraph 4 of
this Rule, counsel for an amicus curiae whose brief has been
filed as provided in Rule 37 may argue orally on the side of
a party, with the consent of that party. In the absence of
consent, counsel for an amicus curiae may seek leave of the
Court to argue orally by a motion setting out specifically and
concisely why oral argument would provide assistance to
the Court not otherwise available. Such a motion will be
granted only in the most extraordinary circumstances.

PART VII. PRACTICE AND PROCEDURE

Rule 29. Filing and Service of Documents; Special

Notifications; Corporate Listing

1. Any document required or permitted to be presented to
the Court or to a Justice shall be filed with the Clerk.

2. A document is timely filed if it is received by the Clerk
within the time specified for filing; or if it is sent to the Clerk
through the United States Postal Service by first-class mail
(including express or priority mail), postage prepaid, and
bears a postmark, other than a commercial postage meter
label, showing that the document was mailed on or before
the last day for filing; or if it is delivered on or before the
last day for filing to a third-party commercial carrier for de-
livery to the Clerk within 3 calendar days. If submitted by
an inmate confined in an institution, a document is timely
filed if it is deposited in the institution’s internal mail system
on or before the last day for filing and is accompanied by a
notarized statement or declaration in compliance with 28
U. S. C. § 1746 setting out the date of deposit and stating that
first-class postage has been prepaid. If the postmark is
missing or not legible, or if the third-party commercial car-
rier does not provide the date the document was received by
the carrier, the Clerk will require the person who sent the
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document to submit a notarized statement or declaration in
compliance with 28 U. S. C. § 1746 setting out the details of
the filing and stating that the filing took place on a particular
date within the permitted time.

3. Any document required by these Rules to be served
may be served personally, by mail, or by third-party com-
mercial carrier for delivery within 3 calendar days on each
party to the proceeding at or before the time of filing. If
the document has been prepared as required by Rule 33.1,
three copies shall be served on each other party separately
represented in the proceeding. If the document has been
prepared as required by Rule 33.2, service of a single copy
on each other separately represented party suffices. If per-
sonal service is made, it shall consist of delivery at the office
of the counsel of record, either to counsel or to an employee
therein. If service is by mail or third-party commercial car-
rier, it shall consist of depositing the document with the
United States Postal Service, with no less than first-class
postage prepaid, or delivery to the carrier for delivery
within 3 calendar days, addressed to counsel of record at the
proper address. When a party is not represented by coun-
sel, service shall be made on the party, personally, by mail,
or by commercial carrier. Ordinarily, service on a party
must be by a manner at least as expeditious as the manner
used to file the document with the Court.

4. (a) If the United States or any federal department, of-
fice, agency, officer, or employee is a party to be served, serv-
ice shall be made on the Solicitor General of the United
States, Room 5614, Department of Justice, 950 Pennsylvania
Ave., N. W., Washington, DC 20530–0001. When an agency
of the United States that is a party is authorized by law to
appear before this Court on its own behalf, or when an officer
or employee of the United States is a party, the agency, offi-
cer, or employee shall be served in addition to the Solicitor
General.

(b) In any proceeding in this Court in which the constitu-
tionality of an Act of Congress is drawn into question, and
neither the United States nor any federal department, office,
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agency, officer, or employee is a party, the initial document
filed in this Court shall recite that 28 U. S. C. § 2403(a) may
apply and shall be served on the Solicitor General of the
United States, Room 5614, Department of Justice, 950 Penn-
sylvania Ave., N. W., Washington, DC 20530–0001. In such
a proceeding from any court of the United States, as de-
fined by 28 U. S. C. § 451, the initial document also shall
state whether that court, pursuant to 28 U. S. C. § 2403(a),
certified to the Attorney General the fact that the constitu-
tionality of an Act of Congress was drawn into question.
See Rule 14.1(e)(v).

(c) In any proceeding in this Court in which the constitu-
tionality of any statute of a State is drawn into question, and
neither the State nor any agency, officer, or employee thereof
is a party, the initial document filed in this Court shall recite
that 28 U. S. C. § 2403(b) may apply and shall be served on
the Attorney General of that State. In such a proceeding
from any court of the United States, as defined by 28 U. S. C.
§ 451, the initial document also shall state whether that
court, pursuant to 28 U. S. C. § 2403(b), certified to the State
Attorney General the fact that the constitutionality of a
statute of that State was drawn into question. See Rule
14.1(e)(v).

5. Proof of service, when required by these Rules, shall
accompany the document when it is presented to the Clerk
for filing and shall be separate from it. Proof of service
shall contain, or be accompanied by, a statement that all par-
ties required to be served have been served, together with
a list of the names, addresses, and telephone numbers of
counsel indicating the name of the party or parties each
counsel represents. It is not necessary that service on each
party required to be served be made in the same manner or
evidenced by the same proof. Proof of service may consist
of any one of the following:

(a) an acknowledgment of service, signed by counsel of
record for the party served, and bearing the address and
telephone number of such counsel;
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(b) a certificate of service, reciting the facts and circum-
stances of service in compliance with the appropriate para-
graph or paragraphs of this Rule, and signed by a member
of the Bar of this Court representing the party on whose
behalf service is made or by an attorney appointed to repre-
sent that party under the Criminal Justice Act of 1964, see
18 U. S. C. § 3006A(d)(6), or under any other applicable fed-
eral statute; or

(c) a notarized affidavit or declaration in compliance with
28 U. S. C. § 1746, reciting the facts and circumstances of
service in accordance with the appropriate paragraph or
paragraphs of this Rule, whenever service is made by any
person not a member of the Bar of this Court and not an
attorney appointed to represent a party under the Criminal
Justice Act of 1964, see 18 U. S. C. § 3006A(d)(6), or under
any other applicable federal statute.

6. Every document, except a joint appendix or amicus cu-
riae brief, filed by or on behalf of a nongovernmental corpo-
ration shall contain a corporate disclosure statement identi-
fying the parent corporations and listing any publicly held
company that owns 10% or more of the corporation’s stock.
If there is no parent or publicly held company owning 10%
or more of the corporation’s stock, a notation to this effect
shall be included in the document. If a statement has been
included in a document filed earlier in the case, reference
may be made to the earlier document (except when the ear-
lier statement appeared in a document prepared under Rule
33.2), and only amendments to the statement to make it cur-
rent need be included in the document being filed.

Rule 30. Computation and Extension of Time

1. In the computation of any period of time prescribed or
allowed by these Rules, by order of the Court, or by an appli-
cable statute, the day of the act, event, or default from which
the designated period begins to run is not included. The
last day of the period shall be included, unless it is a Satur-
day, Sunday, federal legal holiday listed in 5 U. S. C. § 6103,
or day on which the Court building is closed by order of the



537US2RULE 04-14-04 18:57:02 PGT • USRULES

1289RULES OF THE SUPREME COURT

Court or the Chief Justice, in which event the period shall
extend until the end of the next day that is not a Saturday,
Sunday, federal legal holiday, or day on which the Court
building is closed.

2. Whenever a Justice or the Clerk is empowered by law
or these Rules to extend the time to file any document, an
application seeking an extension shall be filed within the pe-
riod sought to be extended. An application to extend the
time to file a petition for a writ of certiorari or to file a juris-
dictional statement must be filed at least 10 days before the
specified final filing date as computed under these Rules; if
filed less than 10 days before the final filing date, such appli-
cation will not be granted except in the most extraordinary
circumstances.

3. An application to extend the time to file a petition for a
writ of certiorari, to file a jurisdictional statement, to file a
reply brief on the merits, or to file a petition for rehearing
shall be made to an individual Justice and presented and
served on all other parties as provided by Rule 22. Once
denied, such an application may not be renewed.

4. An application to extend the time to file any document
or paper other than those specified in paragraph 3 of this
Rule may be presented in the form of a letter to the Clerk
setting out specific reasons why an extension of time is justi-
fied. The letter shall be served on all other parties as re-
quired by Rule 29. The application may be acted on by the
Clerk in the first instance, and any party aggrieved by the
Clerk’s action may request that the application be submitted
to a Justice or to the Court. The Clerk will report action
under this paragraph to the Court as instructed.

Rule 31. Translations

Whenever any record to be transmitted to this Court con-
tains material written in a foreign language without a trans-
lation made under the authority of the lower court, or ad-
mitted to be correct, the clerk of the court transmitting the
record shall advise the Clerk of this Court immediately so
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that this Court may order that a translation be supplied and,
if necessary, printed as part of the joint appendix.

Rule 32. Models, Diagrams, Exhibits, and Lodgings

1. Models, diagrams, and exhibits of material forming part
of the evidence taken in a case and brought to this Court for
its inspection shall be placed in the custody of the Clerk at
least two weeks before the case is to be heard or submitted.

2. All models, diagrams, exhibits, and other items placed
in the custody of the Clerk shall be removed by the parties
no more than 40 days after the case is decided. If this is
not done, the Clerk will notify counsel to remove the articles
forthwith. If they are not removed within a reasonable
time thereafter, the Clerk will destroy them or dispose of
them in any other appropriate way.

3. Any party or amicus curiae desiring to lodge non-
record material with the Clerk must set out in a letter,
served on all parties, a description of the material proposed
for lodging and the reasons why the non-record material may
properly be considered by the Court. The material pro-
posed for lodging may not be submitted until and unless re-
quested by the Clerk.

Rule 33. Document Preparation: Booklet Format;

81⁄2- by 11-Inch Paper Format

1. Booklet Format: (a) Except for a document expressly
permitted by these Rules to be submitted on 81⁄2- by 11-inch
paper, see, e. g., Rules 21, 22, and 39, every document filed
with the Court shall be prepared in a 61⁄8- by 91⁄4-inch booklet
format using a standard typesetting process (e. g., hot metal,
photocomposition, or computer typesetting) to produce text
printed in typographic (as opposed to typewritten) charac-
ters. The process used must produce a clear, black image
on white paper. The text must be reproduced with a clarity
that equals or exceeds the output of a laser printer.

(b) The text of every booklet-format document, including
any appendix thereto, shall be typeset in Roman 11-point or
larger type with 2-point or more leading between lines. The
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typeface should be similar to that used in current volumes of
the United States Reports. Increasing the amount of text
by using condensed or thinner typefaces, or by reducing the
space between letters, is strictly prohibited. Type size and
face shall be consistent throughout. Quotations in excess of
50 words shall be indented. The typeface of footnotes shall
be 9-point or larger with 2-point or more leading between
lines. The text of the document must appear on both sides
of the page.

(c) Every booklet-format document shall be produced on
paper that is opaque, unglazed, and not less than 60 pounds
in weight, and shall have margins of at least three-fourths of
an inch on all sides. The text field, including footnotes, may
not exceed 41⁄8 by 71⁄8 inches. The document shall be bound
firmly in at least two places along the left margin (saddle
stitch or perfect binding preferred) so as to permit easy
opening, and no part of the text should be obscured by the
binding. Spiral, plastic, metal, or string bindings may not
be used. Copies of patent documents, except opinions, may
be duplicated in such size as is necessary in a separate
appendix.

(d) Every booklet-format document shall comply with the
page limits shown on the chart in subparagraph 1(g) of this
Rule. The page limits do not include the questions pre-
sented, the list of parties and the corporate disclosure state-
ment, the table of contents, the table of cited authorities,
or any appendix. Verbatim quotations required under Rule
14.1(f), if set out in the text of a brief rather than in the
appendix, are also excluded. For good cause, the Court or
a Justice may grant leave to file a document in excess of the
page limits, but application for such leave is not favored.
An application to exceed page limits shall comply with Rule
22 and must be received by the Clerk at least 15 days before
the filing date of the document in question, except in the
most extraordinary circumstances.

(e) Every booklet-format document shall have a suitable
cover consisting of 65-pound weight paper in the color indi-
cated on the chart in subparagraph 1(g) of this Rule. If a
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separate appendix to any document is filed, the color of its
cover shall be the same as that of the cover of the document
it supports. The Clerk will furnish a color chart upon re-
quest. Counsel shall ensure that there is adequate contrast
between the printing and the color of the cover. A docu-
ment filed by the United States, or by any other federal
party represented by the Solicitor General, shall have a gray
cover. A joint appendix, answer to a bill of complaint, mo-
tion for leave to intervene, and any other document not listed
in subparagraph 1(g) of this Rule shall have a tan cover.

(f) Forty copies of a booklet-format document shall be
filed.

(g) Page limits and cover colors for booklet-format docu-
ments are as follows:

Page Color of
Type of Document

Limits Cover

(i) Petition for a Writ of Certiorari (Rule 14); Mo-
tion for Leave to File a Bill of Complaint and
Brief in Support (Rule 17.3); Jurisdictional
Statement (Rule 18.3); Petition for an Extraor-
dinary Writ (Rule 20.2) 30 white

(ii) Brief in Opposition (Rule 15.3); Brief in Oppo-
sition to Motion for Leave to File an Original
Action (Rule 17.5); Motion to Dismiss or Affirm
(Rule 18.6); Brief in Opposition to Mandamus
or Prohibition (Rule 20.3(b)); Response to a
Petition for Habeas Corpus (Rule 20.4) 30 orange

(iii) Reply to Brief in Opposition (Rules 15.6 and
17.5); Brief Opposing a Motion to Dismiss or
Affirm (Rule 18.8) 10 tan

(iv) Supplemental Brief (Rules 15.8, 17, 18.10, and
25.5) 10 tan

(v) Brief on the Merits for Petitioner or Appellant
(Rule 24); Exceptions by Plaintiff to Report of
Special Master (Rule 17) 50 light blue

(vi) Brief on the Merits for Respondent or Appel-
lee (Rule 24.2); Brief on the Merits for Re-
spondent or Appellee Supporting Petitioner
or Appellant (Rule 12.6); Exceptions by Party
Other Than Plaintiff to Report of Special Mas-
ter (Rule 17) 50 light red

(vii) Reply Brief on the Merits (Rule 24.4) 20 yellow
(viii) Reply to Plaintiff ’s Exceptions to Report of

Special Master (Rule 17) 50 orange
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Page Color of
Type of Document

Limits Cover

(ix) Reply to Exceptions by Party Other Than
Plaintiff to Report of Special Master (Rule 17) 50 yellow

(x) Brief for an Amicus Curiae at the Petition
Stage (Rule 37.2) 20 cream

(xi) Brief for an Amicus Curiae in Support of the
Plaintiff, Petitioner, or Appellant, or in Sup-
port of Neither Party, on the Merits or in
an Original Action at the Exceptions Stage light
(Rule 37.3) 30 green

(xii) Brief for an Amicus Curiae in Support of the
Defendant, Respondent, or Appellee, on the
Merits or in an Original Action at the Excep- dark
tions Stage (Rule 37.3) 30 green

(xiii) Petition for Rehearing (Rule 44) 10 tan

2. 81⁄2- by 11-Inch Paper Format: (a) The text of every
document, including any appendix thereto, expressly permit-
ted by these Rules to be presented to the Court on 81⁄2- by
11-inch paper shall appear double spaced, except for indented
quotations, which shall be single spaced, on opaque, un-
glazed, white paper. The document shall be stapled or
bound at the upper left-hand corner. Copies, if required,
shall be produced on the same type of paper and shall be
legible. The original of any such document (except a motion
to dismiss or affirm under Rule 18.6) shall be signed by the
party proceeding pro se or by counsel of record who must be
a member of the Bar of this Court or an attorney appointed
under the Criminal Justice Act of 1964, see 18 U. S. C.
§ 3006A(d)(6), or under any other applicable federal statute.
Subparagraph 1(g) of this Rule does not apply to documents
prepared under this paragraph.

(b) Page limits for documents presented on 81⁄2- by 11-inch
paper are: 40 pages for a petition for a writ of certiorari,
jurisdictional statement, petition for an extraordinary writ,
brief in opposition, or motion to dismiss or affirm; and 15
pages for a reply to a brief in opposition, brief opposing a
motion to dismiss or affirm, supplemental brief, or petition
for rehearing. The page exclusions specified in subpara-
graph 1(d) of this Rule apply.
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Rule 34. Document Preparation: General Requirements

Every document, whether prepared under Rule 33.1 or
Rule 33.2, shall comply with the following provisions:

1. Each document shall bear on its cover, in the order indi-
cated, from the top of the page:

(a) the docket number of the case or, if there is none, a
space for one;

(b) the name of this Court;
(c) the caption of the case as appropriate in this Court;
(d) the nature of the proceeding and the name of the court

from which the action is brought (e. g., “On Petition for Writ
of Certiorari to the United States Court of Appeals for the
Fifth Circuit”; or, for a merits brief, “On Writ of Certiorari
to the United States Court of Appeals for the Fifth Circuit”);

(e) the title of the document (e. g., “Petition for Writ of
Certiorari,” “Brief for Respondent,” “Joint Appendix”);

(f) the name of the attorney who is counsel of record for
the party concerned (who must be a member of the Bar of
this Court except as provided in Rule 33.2), and on whom
service is to be made, with a notation directly thereunder
identifying the attorney as counsel of record and setting out
counsel’s office address and telephone number. Only one
counsel of record may be noted on a single document. The
names of other members of the Bar of this Court or of the
bar of the highest court of a State acting as counsel, and, if
desired, their addresses, may be added, but counsel of record
shall be clearly identified. Names of persons other than at-
torneys admitted to a state bar may not be listed, unless the
party is appearing pro se, in which case the party’s name,
address, and telephone number shall appear. The foregoing
shall be displayed in an appropriate typographic manner and,
except for the identification of counsel, may not be set in
type smaller than standard 11-point, if the document is pre-
pared as required by Rule 33.1.

2. Every document exceeding five pages (other than a joint
appendix), whether prepared under Rule 33.1 or Rule 33.2,
shall contain a table of contents and a table of cited authori-
ties (i. e., cases alphabetically arranged, constitutional provi-
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sions, statutes, treatises, and other materials) with refer-
ences to the pages in the document where such authorities
are cited.

3. The body of every document shall bear at its close the
name of counsel of record and such other counsel, identified
on the cover of the document in conformity with subpara-
graph 1(g) of this Rule, as may be desired.

Rule 35. Death, Substitution, and Revivor; Public

Officers

1. If a party dies after the filing of a petition for a writ of
certiorari to this Court, or after the filing of a notice of ap-
peal, the authorized representative of the deceased party
may appear and, on motion, be substituted as a party. If
the representative does not voluntarily become a party, any
other party may suggest the death on the record and, on
motion, seek an order requiring the representative to be-
come a party within a designated time. If the representa-
tive then fails to become a party, the party so moving, if a
respondent or appellee, is entitled to have the petition for a
writ of certiorari or the appeal dismissed, and if a petitioner
or appellant, is entitled to proceed as in any other case of
nonappearance by a respondent or appellee. If the substitu-
tion of a representative of the deceased is not made within
six months after the death of the party, the case shall abate.

2. Whenever a case cannot be revived in the court whose
judgment is sought to be reviewed, because the deceased
party’s authorized representative is not subject to that
court’s jurisdiction, proceedings will be conducted as this
Court may direct.

3. When a public officer who is a party to a proceeding in
this Court in an official capacity dies, resigns, or otherwise
ceases to hold office, the action does not abate and any suc-
cessor in office is automatically substituted as a party. The
parties shall notify the Clerk in writing of any such succes-
sions. Proceedings following the substitution shall be in the
name of the substituted party, but any misnomer not affect-
ing substantial rights of the parties will be disregarded.
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4. A public officer who is a party to a proceeding in this
Court in an official capacity may be described as a party by
the officer’s official title rather than by name, but the Court
may require the name to be added.

Rule 36. Custody of Prisoners in Habeas Corpus

Proceedings

1. Pending review in this Court of a decision in a habeas
corpus proceeding commenced before a court, Justice, or
judge of the United States, the person having custody of the
prisoner may not transfer custody to another person unless
the transfer is authorized under this Rule.

2. Upon application by a custodian, the court, Justice, or
judge who entered the decision under review may authorize
transfer and the substitution of a successor custodian as a
party.

3. (a) Pending review of a decision failing or refusing to
release a prisoner, the prisoner may be detained in the cus-
tody from which release is sought or in other appropriate
custody or may be enlarged on personal recognizance or bail,
as may appear appropriate to the court, Justice, or judge
who entered the decision, or to the court of appeals, this
Court, or a judge or Justice of either court.

(b) Pending review of a decision ordering release, the
prisoner shall be enlarged on personal recognizance or bail,
unless the court, Justice, or judge who entered the decision,
or the court of appeals, this Court, or a judge or Justice of
either court, orders otherwise.

4. An initial order respecting the custody or enlargement
of the prisoner, and any recognizance or surety taken, shall
continue in effect pending review in the court of appeals and
in this Court unless for reasons shown to the court of ap-
peals, this Court, or a judge or Justice of either court, the
order is modified or an independent order respecting custody,
enlargement, or surety is entered.

Rule 37. Brief for an Amicus Curiae

1. An amicus curiae brief that brings to the attention of
the Court relevant matter not already brought to its atten-
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tion by the parties may be of considerable help to the Court.
An amicus curiae brief that does not serve this purpose bur-
dens the Court, and its filing is not favored.

2. (a) An amicus curiae brief submitted before the
Court’s consideration of a petition for a writ of certiorari,
motion for leave to file a bill of complaint, jurisdictional
statement, or petition for an extraordinary writ, may be filed
if accompanied by the written consent of all parties, or if the
Court grants leave to file under subparagraph 2(b) of this
Rule. The brief shall be submitted within the time allowed
for filing a brief in opposition or for filing a motion to dismiss
or affirm. The amicus curiae brief shall specify whether
consent was granted, and its cover shall identify the party
supported.

(b) When a party to the case has withheld consent, a
motion for leave to file an amicus curiae brief before the
Court’s consideration of a petition for a writ of certiorari,
motion for leave to file a bill of complaint, jurisdictional
statement, or petition for an extraordinary writ may be pre-
sented to the Court. The motion, prepared as required by
Rule 33.1 and as one document with the brief sought to be
filed, shall be submitted within the time allowed for filing an
amicus curiae brief, and shall indicate the party or parties
who have withheld consent and state the nature of the mov-
ant’s interest. Such a motion is not favored.

3. (a) An amicus curiae brief in a case before the Court
for oral argument may be filed if accompanied by the written
consent of all parties, or if the Court grants leave to file
under subparagraph 3(b) of this Rule. The brief shall be
submitted within the time allowed for filing the brief for the
party supported, or if in support of neither party, within the
time allowed for filing the petitioner’s or appellant’s brief.
The amicus curiae brief shall specify whether consent was
granted, and its cover shall identify the party supported or
indicate whether it suggests affirmance or reversal. The
Clerk will not file a reply brief for an amicus curiae, or a
brief for an amicus curiae in support of, or in opposition to,
a petition for rehearing.
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(b) When a party to a case before the Court for oral argu-
ment has withheld consent, a motion for leave to file an ami-
cus curiae brief may be presented to the Court. The mo-
tion, prepared as required by Rule 33.1 and as one document
with the brief sought to be filed, shall be submitted within
the time allowed for filing an amicus curiae brief, and shall
indicate the party or parties who have withheld consent and
state the nature of the movant’s interest.

4. No motion for leave to file an amicus curiae brief is
necessary if the brief is presented on behalf of the United
States by the Solicitor General; on behalf of any agency of
the United States allowed by law to appear before this Court
when submitted by the agency’s authorized legal representa-
tive; on behalf of a State, Commonwealth, Territory, or Pos-
session when submitted by its Attorney General; or on behalf
of a city, county, town, or similar entity when submitted by
its authorized law officer.

5. A brief or motion filed under this Rule shall be accom-
panied by proof of service as required by Rule 29, and shall
comply with the applicable provisions of Rules 21, 24, and
33.1 (except that it suffices to set out in the brief the interest
of the amicus curiae, the summary of the argument, the ar-
gument, and the conclusion). A motion for leave to file may
not exceed five pages. A party served with the motion may
file an objection thereto, stating concisely the reasons for
withholding consent; the objection shall be prepared as re-
quired by Rule 33.2.

6. Except for briefs presented on behalf of amicus curiae
listed in Rule 37.4, a brief filed under this Rule shall indicate
whether counsel for a party authored the brief in whole or
in part and shall identify every person or entity, other than
the amicus curiae, its members, or its counsel, who made a
monetary contribution to the preparation or submission of
the brief. The disclosure shall be made in the first footnote
on the first page of text.
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Rule 38. Fees

Under 28 U. S. C. § 1911, the fees charged by the Clerk are:
(a) for docketing a case on a petition for a writ of certio-

rari or on appeal or for docketing any other proceeding, ex-
cept a certified question or a motion to docket and dismiss
an appeal under Rule 18.5, $300;

(b) for filing a petition for rehearing or a motion for leave
to file a petition for rehearing, $200;

(c) for reproducing and certifying any record or paper, $1
per page; and for comparing with the original thereof any
photographic reproduction of any record or paper, when fur-
nished by the person requesting its certification, $.50 per
page;

(d) for a certificate bearing the seal of the Court, $10; and
(e) for a check paid to the Court, Clerk, or Marshal that is

returned for lack of funds, $35.

Rule 39. Proceedings In Forma Pauperis

1. A party seeking to proceed in forma pauperis shall file
a motion for leave to do so, together with the party’s nota-
rized affidavit or declaration (in compliance with 28 U. S. C.
§ 1746) in the form prescribed by the Federal Rules of Appel-
late Procedure, Form 4. The motion shall state whether
leave to proceed in forma pauperis was sought in any other
court and, if so, whether leave was granted. If the United
States district court or the United States court of appeals
has appointed counsel under the Criminal Justice Act of 1964,
18 U. S. C. § 3006A, or under any other applicable federal
statute, no affidavit or declaration is required, but the motion
shall cite the statute under which counsel was appointed.

2. If leave to proceed in forma pauperis is sought for the
purpose of filing a document, the motion, and an affidavit
or declaration if required, shall be filed together with that
document and shall comply in every respect with Rule 21.
As provided in that Rule, it suffices to file an original and 10
copies, unless the party is an inmate confined in an institu-
tion and is not represented by counsel, in which case the
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original, alone, suffices. A copy of the motion, and affidavit
or declaration if required, shall precede and be attached to
each copy of the accompanying document.

3. Except when these Rules expressly provide that a docu-
ment shall be prepared as required by Rule 33.1, every docu-
ment presented by a party proceeding under this Rule shall
be prepared as required by Rule 33.2 (unless such prepa-
ration is impossible). Every document shall be legible.
While making due allowance for any case presented under
this Rule by a person appearing pro se, the Clerk will not
file any document if it does not comply with the substance of
these Rules or is jurisdictionally out of time.

4. When the documents required by paragraphs 1 and 2 of
this Rule are presented to the Clerk, accompanied by proof
of service as required by Rule 29, they will be placed on
the docket without the payment of a docket fee or any other
fee.

5. The respondent or appellee in a case filed in forma pau-
peris shall respond in the same manner and within the same
time as in any other case of the same nature, except that the
filing of an original and 10 copies of a response prepared as
required by Rule 33.2, with proof of service as required by
Rule 29, suffices. The respondent or appellee may challenge
the grounds for the motion for leave to proceed in forma
pauperis in a separate document or in the response itself.

6. Whenever the Court appoints counsel for an indigent
party in a case set for oral argument, the briefs on the merits
submitted by that counsel, unless otherwise requested, shall
be prepared under the Clerk’s supervision. The Clerk also
will reimburse appointed counsel for any necessary travel
expenses to Washington, D. C., and return in connection with
the argument.

7. In a case in which certiorari has been granted, probable
jurisdiction noted, or consideration of jurisdiction postponed,
this Court may appoint counsel to represent a party finan-
cially unable to afford an attorney to the extent authorized
by the Criminal Justice Act of 1964, 18 U. S. C. § 3006A, or
by any other applicable federal statute.
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8. If satisfied that a petition for a writ of certiorari, juris-
dictional statement, or petition for an extraordinary writ is
frivolous or malicious, the Court may deny leave to proceed
in forma pauperis.

Rule 40. Veterans, Seamen, and Military Cases

1. A veteran suing to establish reemployment rights
under any provision of law exempting veterans from the pay-
ment of fees or court costs, may file a motion for leave to
proceed on papers prepared as required by Rule 33.2. The
motion shall ask leave to proceed as a veteran and be accom-
panied by an affidavit or declaration setting out the moving
party’s veteran status. A copy of the motion shall precede
and be attached to each copy of the petition for a writ
of certiorari or other substantive document filed by the
veteran.

2. A seaman suing under 28 U. S. C. § 1916 may proceed
without prepayment of fees or costs or furnishing security
therefor, but is not entitled to proceed under Rule 33.2, ex-
cept as authorized by the Court on separate motion under
Rule 39.

3. An accused person petitioning for a writ of certiorari to
review a decision of the United States Court of Appeals for
the Armed Forces under 28 U. S. C. § 1259 may proceed with-
out prepayment of fees or costs or furnishing security there-
for and without filing an affidavit of indigency, but is not
entitled to proceed on papers prepared as required by Rule
33.2, except as authorized by the Court on separate motion
under Rule 39.

PART VIII. DISPOSITION OF CASES

Rule 41. Opinions of the Court

Opinions of the Court will be released by the Clerk imme-
diately upon their announcement from the bench, or as the
Court otherwise directs. Thereafter, the Clerk will cause
the opinions to be issued in slip form, and the Reporter of
Decisions will prepare them for publication in the prelimi-
nary prints and bound volumes of the United States Reports.
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Rule 42. Interest and Damages

1. If a judgment for money in a civil case is affirmed, any
interest allowed by law is payable from the date the judg-
ment under review was entered. If a judgment is modified
or reversed with a direction that a judgment for money be
entered below, the mandate will contain instructions with
respect to the allowance of interest. Interest in cases aris-
ing in a state court is allowed at the same rate that similar
judgments bear interest in the courts of the State in which
judgment is directed to be entered. Interest in cases aris-
ing in a court of the United States is allowed at the interest
rate authorized by law.

2. When a petition for a writ of certiorari, an appeal, or
an application for other relief is frivolous, the Court may
award the respondent or appellee just damages, and single
or double costs under Rule 43. Damages or costs may be
awarded against the petitioner, appellant, or applicant,
against the party’s counsel, or against both party and
counsel.

Rule 43. Costs

1. If the Court affirms a judgment, the petitioner or appel-
lant shall pay costs unless the Court otherwise orders.

2. If the Court reverses or vacates a judgment, the re-
spondent or appellee shall pay costs unless the Court other-
wise orders.

3. The Clerk’s fees and the cost of printing the joint ap-
pendix are the only taxable items in this Court. The cost of
the transcript of the record from the court below is also a
taxable item, but shall be taxable in that court as costs in the
case. The expenses of printing briefs, motions, petitions, or
jurisdictional statements are not taxable.

4. In a case involving a certified question, costs are equally
divided unless the Court otherwise orders, except that if the
Court decides the whole matter in controversy, as permitted
by Rule 19.2, costs are allowed as provided in paragraphs 1
and 2 of this Rule.
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5. To the extent permitted by 28 U. S. C. § 2412, costs
under this Rule are allowed for or against the United States
or an officer or agent thereof, unless expressly waived or
unless the Court otherwise orders.

6. When costs are allowed in this Court, the Clerk will
insert an itemization of the costs in the body of the mandate
or judgment sent to the court below. The prevailing side
may not submit a bill of costs.

7. In extraordinary circumstances the Court may adjudge
double costs.

Rule 44. Rehearing

1. Any petition for the rehearing of any judgment or deci-
sion of the Court on the merits shall be filed within 25 days
after entry of the judgment or decision, unless the Court or
a Justice shortens or extends the time. The petitioner shall
file 40 copies of the rehearing petition and shall pay the filing
fee prescribed by Rule 38(b), except that a petitioner pro-
ceeding in forma pauperis under Rule 39, including an in-
mate of an institution, shall file the number of copies re-
quired for a petition by such a person under Rule 12.2. The
petition shall state its grounds briefly and distinctly and
shall be served as required by Rule 29. The petition shall
be presented together with certification of counsel (or of a
party unrepresented by counsel) that it is presented in good
faith and not for delay; one copy of the certificate shall bear
the signature of counsel (or of a party unrepresented by
counsel). A copy of the certificate shall follow and be
attached to each copy of the petition. A petition for rehear-
ing is not subject to oral argument and will not be granted
except by a majority of the Court, at the instance of a Justice
who concurred in the judgment or decision.

2. Any petition for the rehearing of an order denying a
petition for a writ of certiorari or extraordinary writ shall
be filed within 25 days after the date of the order of denial
and shall comply with all the form and filing requirements of
paragraph 1 of this Rule, including the payment of the filing
fee if required, but its grounds shall be limited to intervening
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circumstances of a substantial or controlling effect or to
other substantial grounds not previously presented. The
petition shall be presented together with certification of
counsel (or of a party unrepresented by counsel) that it is
restricted to the grounds specified in this paragraph and that
it is presented in good faith and not for delay; one copy of
the certificate shall bear the signature of counsel (or of a
party unrepresented by counsel). The certificate shall be
bound with each copy of the petition. The Clerk will not file
a petition without a certificate. The petition is not subject
to oral argument.

3. The Clerk will not file any response to a petition for
rehearing unless the Court requests a response. In the ab-
sence of extraordinary circumstances, the Court will not
grant a petition for rehearing without first requesting a
response.

4. The Clerk will not file consecutive petitions and peti-
tions that are out of time under this Rule.

5. The Clerk will not file any brief for an amicus curiae
in support of, or in opposition to, a petition for rehearing.

6. If the Clerk determines that a petition for rehearing
submitted timely and in good faith is in a form that does not
comply with the Rule or Rule 33 or Rule 34, the Clerk will
return it with a letter indicating the deficiency. A corrected
petition for rehearing received no more than 15 days after
the date of the Clerk’s letter will be deemed timely.

Rule 45. Process; Mandates

1. All process of this Court issues in the name of the Presi-
dent of the United States.

2. In a case on review from a state court, the mandate
issues 25 days after entry of the judgment, unless the Court
or a Justice shortens or extends the time, or unless the par-
ties stipulate that it issue sooner. The filing of a petition for
rehearing stays the mandate until disposition of the petition,
unless the Court orders otherwise. If the petition is denied,
the mandate issues forthwith.
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3. In a case on review from any court of the United States,
as defined by 28 U. S. C. § 451, a formal mandate does not
issue unless specially directed; instead, the Clerk of this
Court will send the clerk of the lower court a copy of the
opinion or order of this Court and a certified copy of the
judgment. The certified copy of the judgment, prepared
and signed by this Court’s Clerk, will provide for costs if
any are awarded. In all other respects, the provisions of
paragraph 2 of this Rule apply.

Rule 46. Dismissing Cases

1. At any stage of the proceedings, whenever all parties
file with the Clerk an agreement in writing that a case be
dismissed, specifying the terms for payment of costs, and pay
to the Clerk any fees then due, the Clerk, without further
reference to the Court, will enter an order of dismissal.

2. (a) A petitioner or appellant may file a motion to dis-
miss the case, with proof of service as required by Rule 29,
tendering to the Clerk any fees due and costs payable. No
more than 15 days after service thereof, an adverse party
may file an objection, limited to the amount of damages and
costs in this Court alleged to be payable or to showing that
the moving party does not represent all petitioners or appel-
lants. The Clerk will not file any objection not so limited.

(b) When the objection asserts that the moving party does
not represent all the petitioners or appellants, the party
moving for dismissal may file a reply within 10 days, after
which time the matter will be submitted to the Court for
its determination.

(c) If no objection is filed—or if upon objection going only
to the amount of damages and costs in this Court, the party
moving for dismissal tenders the additional damages and
costs in full within 10 days of the demand therefor—the
Clerk, without further reference to the Court, will enter an
order of dismissal. If, after objection as to the amount of
damages and costs in this Court, the moving party does not
respond by a tender within 10 days, the Clerk will report
the matter to the Court for its determination.
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3. No mandate or other process will issue on a dismissal
under this Rule without an order of the Court.

PART IX. DEFINITIONS AND EFFECTIVE DATE

Rule 47. Reference to “State Court” and “State Law”

The term “state court,” when used in these Rules, includes
the District of Columbia Court of Appeals and the Supreme
Court of the Commonwealth of Puerto Rico. See 28 U. S. C.
§§ 1257 and 1258. References in these Rules to the common
law and statutes of a State include the common law and stat-
utes of the District of Columbia and of the Commonwealth
of Puerto Rico.

Rule 48. Effective Date of Rules

1. These Rules, adopted January 27, 2003, will be effective
May 1, 2003.

2. The Rules govern all proceedings after their effective
date except to the extent that, in the opinion of the Court,
their application to a pending matter would not be feasible
or would work an injustice, in which event the former proce-
dure applies.
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Documents, preparation requirements...................... 40.3
Fees and costs on review............................................. 40.3

COURTS OF APPEALS

Certified questions........................................................ 19
Certiorari before judgment......................................... 11
Considerations governing review on certiorari ...... 10

CRIMINAL JUSTICE ACT OF 1964

Appointment of counsel under .................................. 9, 39
Compensation of counsel for indigent party............ 39.7

CROSS-APPEALS—See Appeals

CROSS-PETITIONS FOR CERTIORARI—See

Certiorari

DAMAGES

Frivolous filings............................................................. 42.2
Stays ................................................................................ 23.4
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DEATH

Parties ............................................................................. 35.1–35.3
Public officers................................................................. 35.3
Revivor of case .............................................................. 35.2

DELAY

Stay, damages for delay ............................................... 23.4

DIAGRAMS

Custody of Clerk .......................................................... 32.1
Removal or other disposition .................................... 32.2

DISBARMENT AND DISCIPLINE—See Attorneys

DISMISSAL

Agreement of parties ................................................... 46.1
Appeals before docketing ............................................ 18.5
Death of party ............................................................... 35.1
Entry of order................................................................ 46.1
Motion by appellee........................................................ 18.6, 46.2
Objection to ................................................................... 46.2

DISTRICT OF COLUMBIA—See State Courts

DOCKETING CASES

Appeals............................................................................ 18.3
Certified questions ....................................................... 19.3
Certiorari ....................................................................... 12.3
Cross-appeals ................................................................. 18.4
Cross-petitions for certiorari ...................................... 12.5
Extraordinary writs...................................................... 20.2
Fees.................................................................................. 38(a)
In forma pauperis proceedings ................................. 39.4
Original actions ............................................................. 17.4

DOCUMENT PREPARATION

Format and general requirements ............................. 33, 34

EFFECTIVE DATE

Revised Rules ................................................................ 48

EXHIBITS

Briefs, reference in ....................................................... 24.5
Custody of Clerk ........................................................... 32.1
Inclusion in joint appendix.......................................... 26.6
Removal or other disposition...................................... 32.2

EXTENSION OF TIME

Filing briefs on merits ................................................. 25.4
Filing jurisdictional statements ................................. 18.3, 30.2, 30.3
Filing papers or documents, generally ..................... 30.2–30.4
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EXTENSION OF TIME—Continued

Filing petitions for rehearing ..................................... 30.3, 44.1
Filing petitions for writ of certiorari........................ 13.5, 30.2, 30.3

EXTRAORDINARY WRITS—See also Habeas Corpus

Briefs in opposition
—Copies, number to be filed .............................. 20.3(b)
—Cover color ........................................................ 33.1(g)(ii)
—Page limits.......................................................... 33.1(g)(ii)
—Time to file ........................................................ 20.3(b)

Considerations governing issuance .......................... 20.1
Petitions

—Certiorari, common-law writ of...................... 20.6
—Contents ............................................................ 20.2
—Copies, number to be filed .............................. 20.2
—Cover color ........................................................ 33.1(g)(i)
—Docketing............................................................ 20.2
—Documents, format and general require-

ments ............................................................... 33, 34
—Habeas corpus, writ of ..................................... 20.4
—Mandamus, writ of ............................................ 20.3
—Page limits.......................................................... 33.1(g)(i), 33.2(b)
—Prohibition, writ of ........................................... 20.3
—Service................................................................. 20.2, 29

Response to petitions for habeas corpus
—Cover color ......................................................... 33.1(g)(ii)
—Page limits ........................................................ 33.1(g)(ii)
—When required .................................................. 20.4(b)

FEDERAL RULES OF CIVIL PROCEDURE AND

EVIDENCE

As guides to procedure in original actions .............. 17.2

FEES—See also Costs

Admission to Bar........................................................... 5.5, 5.6
Armed forces cases ....................................................... 40.3
Certificate of good standing........................................ 5.6
In forma pauperis proceedings ................................. 39.4
Seamen cases.................................................................. 38
Table ................................................................................ 38
Taxable items ................................................................ 43.3
Veterans cases ............................................................... 40.1

HABEAS CORPUS—See also Extraordinary Writs

Custody of prisoners..................................................... 36
Documents, format and general requirements........ 33, 34
Enlargement of prisoner on personal recognizance 36.3, 36.4
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HABEAS CORPUS—Continued

Order respecting custody of prisoners ..................... 36.4
Petition for writ............................................................. 20.4(a)
Response to petition .................................................... 20.4(b)

IN FORMA PAUPERIS PROCEEDINGS

Affidavit as to status .................................................... 39.1
Briefs, preparation of ................................................... 33.2
Counsel

—Appointment....................................................... 39.7
—Compensation..................................................... 39.7
—Travel expenses................................................. 39.6

Denial of leave to proceed ........................................... 39.8
Docketing........................................................................ 39.4
Joint appendix................................................................ 26.3
Motions, form of ............................................................ 39.1
Responses ...................................................................... 39.5
Substantive documents ................................................ 39.2, 39.3

INTEREST

Inclusion in amount of bond on stay pending
review ......................................................................... 23.4

Money judgments in civil cases.................................. 42.1

JOINT APPENDIX

Arrangement of contents............................................. 26.5, 26.6
Certified cases................................................................ 19.4
Contents ......................................................................... 26.1, 26.2
Copies, number to be filed........................................... 26.1
Cost of printing ............................................................. 26.3, 43.3
Cover color ..................................................................... 33.1(e)
Deferred method ........................................................... 26.4
Designating parts of record to be printed ............... 26.2
Dispensing with appendix .......................................... 26.7
Exhibits, inclusion of .................................................... 26.6
Extraordinary writs...................................................... 20.6
In forma pauperis proceedings ................................. 26.2
References in briefs...................................................... 24.1(g), 24.5
Time to file................................................................... 26.1, 26.4, 26.8, 30.4

JURISDICTIONAL STATEMENT—See Appeals

JUSTICES

Applications to individual Justices
—Clerk, filed with ............................................... 22.1
—Copies, number to be filed ............................. 22.2
—Disposition .......................................................... 22.4, 22.6
—Distribution ........................................................ 22.3
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JUSTICES—Continued

—Documents, format............................................ 22.2, 33.2
—Referral to full Court ...................................... 22.5
—Renewal ............................................................. 22.4
—Service................................................................. 22.2

Extensions of time to file
—Documents and papers ..................................... 30.2–30.4
—Jurisdictional statements ............................... 18.3, 30.2, 30.3
—Petitions for rehearing..................................... 30.3
—Petitions for writ of certiorari........................ 13.5, 30.2, 30.3
—Reply briefs on merits .................................... 30.3

Habeas corpus proceedings ......................................... 36
Leave to file document in excess of page limits .... 33.1(d)
Petitions for rehearing................................................. 44.1
Stays ................................................................................ 22.5, 23

LIBRARY

Persons to whom open ................................................. 2.1
Removal of books .......................................................... 2.3
Schedule of hours .......................................................... 2.2

LODGING

Non-record material ..................................................... 32.3
MANDAMUS—See Extraordinary Writs

MANDATES

Costs, inclusion of ......................................................... 43.6
Dismissal of cases ........................................................ 46.3
Federal-court cases....................................................... 45.3
Petition for rehearing, effect of.................................. 45.2
State-court cases ........................................................... 45.2

MARSHAL

Announcement of recesses .......................................... 4.3
Bar admission fees, maintenance of fund ................. 5.5, 5.6
Returned check fees ..................................................... 38(e)

MODELS

Custody of Clerk ........................................................... 32.1
Removal or other disposition...................................... 32.2

MOTIONS

Admission to Bar........................................................... 5.3, 21.3
Affirm appeals .............................................................. 18.6
Amicus curiae

—Leave to argue................................................... 28.7
—Leave to file brief.............................................. 21.2(b), 37.2–37.4

Argument
—Additional time .................................................. 28.3
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MOTIONS—Continued

—Consolidated ...................................................... 27.3
—Divided ................................................................ 28.4
—Pro hac vice ....................................................... 6.3

Briefs
—Abridgment of time to file ............................. 25.4
—Leave to exceed page limits ........................... 33.1(d)

Certified questions........................................................ 19.2
Clerk, filed with ........................................................... 29.1, 29.2
Contents .......................................................................... 21
Dismissal of cases

—Appeals................................................................ 18.6, 21.2(b)
—Death of party .................................................. 35.1
—Docket and dismiss .......................................... 18.5
—Mootness ............................................................. 21.2(b)
—On request of petitioner or appellant ........... 46.2
—Voluntary dismissal........................................... 46.1

Documents, format and general requirements ....... 21.2(b), (c), 33, 34
In forma pauperis proceedings ................................ 39.1, 39.2
Joint appendix

—Dispensed with ................................................. 26.7
—Record, excused from printing....................... 26.2

Oral argument, when permitted ............................... 21.3
Original actions ............................................................ 17.2, 17.3, 21.2(a)
Party, substitution of.................................................... 35.1, 35.3
Responses, form and time of ..................................... 21.4
Service ........................................................................... 21.3, 29.3–29.5
Stays ................................................................................ 23
Veteran, leave to proceed as ...................................... 40.1

NONCOMPLIANCE WITH RULES—See Rules

NOTICE

Appeals
—Docketing of ....................................................... 18.3
—Filing with district court................................. 18.1

Certiorari, filing of petition for writ ......................... 12.3
Cross-petition for certiorari, docketing of .............. 12.5
Disposition of petition for writ of certiorari............ 16
Service............................................................................. 29.3–29.5

OPINIONS

Publication in United States Reports by Reporter
of Decisions................................................................. 41

Slip form ........................................................................ 41
When released ............................................................... 41
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ORAL ARGUMENT—See Argument

ORIGINAL ACTIONS

Briefs in opposition to motions for leave to file
—Copies, number to be filed ............................. 17.5
—Cover color ......................................................... 33.1(g)(ii)
—Service ............................................................... 17.5
—Time to file ......................................................... 17.5

Distribution of documents to Court ......................... 17.5
Docketing........................................................................ 17.4
Documents, format and general requirements ....... 33, 34
Fee .................................................................................. 17.4, 38(a)
Initial pleadings

—Briefs in support of motions for leave to file 17.3
—Clerk, filed with................................................. 17.4
—Copies, number to be filed .............................. 17.3
—Cover color ......................................................... 33.1(g)(i)
—Leave to file ...................................................... 17.3
—Motions for leave to file ................................... 17.3
—Page limits ........................................................ 33.1(g)(i)
—Service ............................................................... 17.3

Jurisdiction .................................................................... 17.1
Process against State, service of .............................. 17.7
Pleadings and motions, form of ................................. 17.2
Reply briefs ................................................................... 17.5
Summons ....................................................................... 17.6

PARENT CORPORATIONS—See Corporations

PARTIES

Appeals............................................................................ 18.2
Certiorari ........................................................................ 12.4, 12.6
Death, effect of .............................................................. 35.1–35.3
Listing, when required

—Briefs on merits................................................. 24.1(b)
—Petitions for writ of certiorari ...................... 14.1(b)

Public officers
—Description of ................................................... 35.4
—Effect of death or resignation ....................... 35.3

POSTPONING CONSIDERATION OF

JURISDICTION—See Appeals

PROCESS—See also Service

Dismissal of cases.......................................................... 46.3
Form ............................................................................... 45.1
Original actions ............................................................. 17.7
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PROHIBITION—See Extraordinary Writs

PROOF OF SERVICE—See Service

PUBLIC OFFICERS OR EMPLOYEES

Costs allowed against................................................... 43.5
Description of................................................................. 35.4
Service on ....................................................................... 29.4
Substitution of ............................................................... 35.3

PUERTO RICO—See State Courts

QUORUM

Absence, effect of .......................................................... 4.2
Number to constitute .................................................. 4.2

RECESS—See Sessions of Court

RECORDS

Certification and transmission
—Appeals .............................................................. 18.11, 18.12
—Certified questions............................................ 19.4
—Certiorari............................................................ 12.7

Diagrams......................................................................... 32
Exhibits........................................................................... 26.6, 32
Joint appendix

—Costs, effect on allocation of........................... 26.3
—Inclusion of designated record ....... 26.1–26.3, 26.4(b), 26.5, 26.7

Models ............................................................................ 32
Original documents

—On certiorari ..................................................... 12.7
—Return to lower courts ................................... 1.2

Original record, argument on .................................... 26.7
References

—Briefs on merits................................................. 24.5
—Petitions for writ of certiorari........................ 14.1(g)(i)

Translation of foreign language material ................. 31

REHEARING

Amicus curiae briefs .................................................. 37.3(a)
Certificate of counsel .................................................... 44.1, 44.2
Consecutive petitions .................................................. 44.4
Judgment or decision on merits ................................ 44.1
Mandate, stay of ........................................................... 45.2
Oral argument .............................................................. 44.1, 44.2
Order denying petition for writ of certiorari or

extraordinary writ .................................................... 44.2
Petitions

—Contents.............................................................. 44.1, 44.2
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REHEARING—Continued

—Copies, number to be filed ............................. 44.1, 44.2
—Cover color ......................................................... 33.1(g)(xiii)
—Deficiency, effect of ........................................... 44.6
—Documents, format and general specifi-

cations ............................................................ 33, 34
—Fee........................................................................ 38(b)
—Page limits ....................................................... 33.1(g)(xiii), 33.2(b)
—Service................................................................. 44.1, 44.2
—Time to file....................................................... 30.3, 44.1, 44.2, 44.4

Responses to petitions ................................................ 44.3

REPORTER OF DECISIONS

Publication of Court’s opinions................................... 41

REVIVOR

Revivor of cases ............................................................ 35.1–35.3

RULES

Effective date................................................................. 48
Effect of noncompliance ............................................... 14.5, 18.13

SEAMEN

Suits by ........................................................................... 40.2

SERVICE

Procedure
—Commercial carrier ........................................... 29.3
—Copies, number to be served .......................... 29.3
—Federal agency, officer, or employee ............. 29.4(a)
—Governor and State Attorney General in

original actions .............................................. 17.3
—Mail ..................................................................... 29.3
—Personal service................................................. 29.3
—Solicitor General where constitutionality of

congressional act in issue ............................ 29.4(b)
—Solicitor General where United States or

federal agency, officer, or employee is
party ................................................................ 29.4(a)

—State Attorney General where constitution-
ality of state statute in issue ...................... 29.4(c)

Proof of service, form ................................................. 29.5
When required

—Amicus curiae briefs and motions ................ 37.5
—Appeals ........................................................... 18.1–18.5, 18.8, 18.10
—Applications to individual Justices ............... 22.2, 22.4
—Briefs on merits ............................................... 25.7
—Certiorari, petitions for writ of...................... 12.3, 12.5, 12.6
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SERVICE—Continued

—Dismissal of cases ............................................ 46.2(a)
—Extension of time, applications for ............... 30.3, 30.4
—Extraordinary writs.......................................... 20.2, 20.3(b)
—In forma pauperis proceedings .................... 39.4
—Joint appendix ................................................... 26.1–26.4
—Motions, in general .......................................... 21.3
—Original actions ................................................. 17.3, 17.5–17.7
—Pro hac vice, motions to argue ...................... 6.3
—Rehearing ........................................................... 44.1, 44.2
—Reply briefs ....................................................... 15.6
—Supplemental briefs.......................................... 15.8

SESSIONS OF COURT

Hours of open sessions ................................................. 4.1
Opening of Term ........................................................... 4.1
Recesses .......................................................................... 4.3

SOLICITOR GENERAL

Amicus curiae brief for United States ................... 37.4
Documents, cover color ................................................ 33.1(e)
Service on

—When constitutionality of congressional act
in issue............................................................. 29.4(b)

—When United States or federal office,
agency, officer, or employee is party ......... 29.4(a)

STATE COURTS

Certiorari to review judgments of ............................ 10
District of Columbia Court of Appeals..................... 47
Habeas corpus, exhaustion of remedies .................. 20.4(a)
Mandate, issuance of..................................................... 45.2
Puerto Rico Supreme Court ...................................... 47

STAYS

Bond, supersedeas......................................................... 23.4
Considerations governing application ....................... 23.3
Judgment, enforcement of ........................................... 23.2
Justices

—Authority to grant ............................................ 23.1
—Presentation to individual Justices................ 22.1
—Referral to Court .............................................. 22.5

Mandate
—Pending rehearing............................................. 45.2
—Pending review.................................................. 23.4

STIPULATIONS

Dismissal of appeal by parties.................................... 18.5
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STIPULATIONS—Continued

Mandate, issuance of..................................................... 45.2

SUBSTITUTIONS

Counsel ............................................................................ 9.2
Parties ............................................................................. 35.1, 35.3
Public officers ............................................................... 35.3
Successor custodians, habeas corpus proceedings .. 36.2

SUMMONS

Form of process ............................................................. 45.1
Service in original action............................................. 17.6

SUPERSEDEAS BONDS

Application to stay enforcement of judgment......... 23.4

TERM

Call of cases for argument .......................................... 27
Cases pending on docket at end of Term ................. 3
Commencement of......................................................... 3

TIME REQUIREMENTS

Computation of time..................................................... 30.1
Documents filed with Clerk ....................................... 29.2
Oral argument .............................................................. 28.3
Substitution of parties ................................................ 35.1
Time to file

—Amicus curiae briefs ...................................... 37.2, 37.3
—Appeals................................................................ 18.1
—Briefs on merits................................................. 25.1–25.5, 30.3
—Certified questions, briefs on merits............. 19.5
—Certiorari, petitions for writ of...................... 13, 30.2, 30.3
—Jurisdictional statements ................................ 18.3, 30.2, 30.3
—Motions to dismiss or to affirm appeal ......... 18.6
—Page limits, application to exceed.................. 33.1(d)
—Rehearing, petitions for................................. 30.3, 44.1, 44.2, 44.4
—Requests for divided argument .................... 28.4
—Responses to motions ....................................... 21.4

TRANSCRIPT OF RECORD—See also Records

Cost .................................................................................. 43.3

TRANSLATIONS

Foreign-language material in record ....................... 31

UNITED STATES

Amicus curiae ............................................................... 37.4
Briefs, cover color ......................................................... 33.1(e)
Costs allowed for or against ...................................... 43.5
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UNITED STATES—Continued

Service
—On federal agency, officer, or employee ........ 29.4(a)
—On Solicitor General ......................................... 29.4(a), (b)

UNITED STATES REPORTS

Publication of Court’s opinions................................... 41

VETERANS

Suits by .......................................................................... 40.1

WAIVER

Brief in opposition, right to file ................................ 15.5
Costs allowed for or against United States ............ 43.5
Motion to dismiss appeal or affirm, right to file ..... 18.7

WRITS

Certiorari ........................................................................ 10–16
Common-law certiorari ................................................ 20.6
Extraordinary ................................................................ 20
Habeas corpus................................................................ 20.4
Mandamus....................................................................... 20.3
Prohibition ...................................................................... 20.3
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BUILDING REGULATIONS OF THE SUPREME
COURT OF THE UNITED STATES

The following is a compilation of the six Regulations currently in effect,
issued pursuant to 40 U. S. C. § 6102, that govern the building and grounds
of the Supreme Court of the United States. These Regulations were
prescribed by the Marshal of the Supreme Court and approved by the
Chief Justice of the United States as of the effective date noted on each
Regulation.
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BUILDING REGULATIONS OF THE SUPREME
COURT OF THE UNITED STATES

NOTICE

Pursuant to the authority and responsibilities set forth in
40 U. S. C. § 6102, the following regulations governing the
Supreme Court building and grounds were prescribed by
the Marshal and approved by The Chief Justice of the
United States.

REGULATION ONE

Subject: Public hours of the United States Supreme Court.

1. PURPOSE:
To prescribe hours that the Supreme Court building is

open to the public.

2. AUTHORITY:
Subject to the approval of The Chief Justice, the Mar-

shal may promulgate regulations as provided for under 40
U. S. C. § 6102, as amended.

3. POLICY:
The Supreme Court building at 1 First Street, N. E.,

Washington, D. C. 20543, is open to the public Monday
through Friday, from 9:00 a.m. to 4:30 p.m., except on federal
holidays. The building is closed at all other times, although
persons having legitimate business may be admitted at other
times when so authorized by responsible officials.

Approved and Effective September 29, 1994
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REGULATION TWO

In order to protect the Supreme Court building and
grounds, to protect the persons and property therein, or to
maintain suitable order and decorum, the Marshal of the Su-
preme Court, pursuant to the responsibilities outlined in 40
U. S. C. § 6102, may, at any time, declare the Supreme Court
building and grounds, or any portion thereof, closed to the
general public. Any person who, having been informed of
the closure of the building or grounds or portion of the build-
ing or grounds, enters the closed area without the authoriza-
tion of the Marshal or refuses to leave the closed area after
being requested to do so shall be subject to arrest and sub-
ject to penalties set forth in 40 U. S. C. § 6137.

Approved and Effective October 4, 1994
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REGULATION THREE

(A) Except as authorized by the Marshal, it shall be un-
lawful for any person, within the Supreme Court building or
upon the Supreme Court grounds, to carry or have readily
available to the person, any:

(1) “firearm,” as that term is defined by 18 U. S. C.
§ 921(3);

(2) “explosive or incendiary device,” as those terms
are defined by 18 U. S. C. §§ 844( j) and 232(5);

(3) “dangerous weapon,” as that term is defined in
40 U. S. C. § 193m(3), or District of Columbia Code
§§ 10–503.26(3) and 22–4514; or

(4) other substance, material, or other item that may
pose a danger to Court property or the safety of the
Justices, Court employees, guests, or the general public.

(B) Officers of the Supreme Court police shall have the
authority to deny entry to, or expel from the Supreme Court
building or grounds any person whose presence would vio-
late subsection (A).

(C) This Regulation is promulgated pursuant to 40 U. S. C.
§§ 6102 and 6121. Any person failing to comply with this
Regulation, including a person who fails to comply with a
valid order from a Supreme Court police officer under sub-
section (B), shall be prosecuted under 40 U. S. C. § 6137.

Approved and Effective September 23, 1994

(Amended September 6, 2002)
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REGULATION FOUR

This Regulation is issued under authority of 40 U. S. C.
§ 6102 for the protection of the Supreme Court building and
grounds and persons and property therein, and for the main-
tenance of suitable order and decorum of the Court, and en-
forces the provisions of 40 U. S. C. §§ 6131 and 6133. Any
person who fails to comply with this Regulation may be sub-
ject to a fine and/or imprisonment pursuant to 40 U. S. C.
§ 6137.

No person who owns or has custody of a dog (hereinafter
“Owner”) shall permit the dog to be on Supreme Court
grounds unless the dog is secured by a leash that does not
exceed four feet in length.

Owners shall control their dogs and prevent their dogs
from harassing or injuring any person on Supreme Court
grounds or injuring any statue, seat, wall, fountain or any
erection or architectural feature, or tree, shrub, plant or turf
on Supreme Court grounds.

Any owner who permits his or her dog to defecate on
Supreme Court grounds shall immediately remove the
excrement.

No owner shall permit his or her dog to enter the Supreme
Court building, unless the owner is disabled and the dog is
trained to assist the owner or the owner is a law enforcement
officer and the dog is trained and authorized to assist the law
enforcement officer.

Approved and Effective November 12, 1999
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REGULATION FIVE

This Regulation is issued under authority of 40 U. S. C.
§ 6102 to protect the Supreme Court building, grounds, and
persons and property therein, and to maintain suitable order
and decorum within the Supreme Court building and
grounds. The Regulation enforces provisions of 40 U. S. C.
§ 6134. Any person who fails to comply with this Regulation
may be subject to a fine and/or imprisonment pursuant to 40
U. S. C. § 6137.

No person shall, on the Supreme Court grounds, create
any noise disturbance. For purposes of this Regulation, a
noise disturbance is any sound that (1) falls within the
definition of “noise disturbance” set forth in 20 D. C. M. R.
20–27–2799; or (2) disturbs or tends to disturb the order
and decorum of the Supreme Court or any activities author-
ized by the Court in the Supreme Court building or on the
Supreme Court grounds.

Approved and Effective April 24, 2000
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REGULATION SIX

This Regulation is issued under authority of 40 U. S. C.
§ 6102 to protect the Supreme Court building and grounds,
and persons and property thereon, and to maintain suitable
order and decorum within the Supreme Court building and
grounds. Any person who fails to comply with this Regula-
tion may be subject to a fine and/or imprisonment pursuant
to 40 U. S. C. § 6137.

The use of signs on the perimeter sidewalks on the Su-
preme Court grounds is regulated as follows:

1. No signs shall be allowed except those made of card-
board, posterboard, or cloth.

2. Supports for signs must be entirely made of wood, have
dull ends, may not be hollow, and may not exceed 3⁄4 inch at
their largest point. There shall be no nails, screws, or bolt-
type fastening devices protruding from the wooden supports.

3. Hand-carried signs are allowed regardless of size.
4. Signs that are not hand-carried are allowed only if

they are

(a) no larger than 4 feet in length, 4 feet in width, and
1⁄4 inch in thickness (exclusive of braces that are reason-
ably required to meet support and safety requirements,
as set forth in section 2 above), and not elevated so as
to exceed a height of 6 feet above the ground at their
highest point;

(b) not used so as to form an enclosure of two or
more sides;

(c) attended at all times (attended means that an indi-
vidual must remain within 3 feet of each sign); and

(d) not arranged in such manner as to create a single
sign that exceeds the size limitations in subsection (a).

5. No individual may have more than two non-hand-
carried signs at any one time.

Notwithstanding the above, no person shall carry or place
any sign in such a manner as to impede pedestrian traffic,
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access to and from the Supreme Court plaza or building, or
to cause any safety or security hazard to any person.

Approved and Effective April 25, 2000
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Reporter’s Note

The next page is purposely numbered 1501. The numbers between
1335 and 1501 were intentionally omitted, in order to make it possible to
publish in-chambers opinions with permanent page numbers, thus making
the official citations available upon publication of the preliminary prints of
the United States Reports.
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OPINION OF INDIVIDUAL JUSTICE
IN CHAMBERS

CHABAD OF SOUTHERN OHIO et al. v. CITY OF
CINCINNATI

on application to vacate stay

No. 02A449. Decided November 29, 2002

The Sixth Circuit’s stay of a District Court order enjoining enforcement
of a Cincinnati ordinance that reserves to the city exclusive use of Foun-
tain Square for seven weeks beginning on this date is vacated. Accept-
ing the construction used by the courts below, the ordinance is sig-
nificantly broader than a reservation of the exclusive right to erect
unattended structures in the square during a high use period. Given
the square’s historic character as a public forum, under this Court’s rea-
soning in Capitol Square Review and Advisory Bd. v. Pinette, 515 U. S.
753, the District Court correctly enjoined the city from enforcing those
portions of the ordinance giving the city exclusive use of the square for
the next seven weeks.

Justice Stevens, Circuit Justice.

The Court of Appeals for the Sixth Circuit has entered a
stay of a District Court order enjoining enforcement of a city
of Cincinnati ordinance, and plaintiffs have filed a motion
with me as Circuit Justice seeking an order vacating that
stay. As did the District Court, the Court of Appeals states
that the ordinance in question “reserves the exclusive use of
Fountain Square to the City” for the 7-week period begin-
ning today. No. 02–4340 (CA6, Nov. 27, 2002), p. 1. Though
the city has filed a narrowing interpretation of this ordinance
with me, for the purposes of the present motion I accept the
construction of the ordinance by the courts below (who also
had the benefit of this narrowing interpretation) even if I
might have arrived at a different conclusion without such
guidance. See Bishop v. Wood, 426 U. S. 341, 345–346

1501
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Opinion in Chambers

(1976). Under the District Court’s reading, the ordinance is
significantly broader than a reservation of the exclusive right
to erect unattended structures in the square during this pe-
riod of high use, which I assume the city could have reserved
to itself. Given the square’s historic character as a public
forum, under the reasoning in this Court’s decision in Capi-
tol Square Review and Advisory Bd. v. Pinette, 515 U. S.
753 (1995), I think the District Court correctly enjoined the
city from enforcing “those portions” of the ordinance “which
give the City exclusive use of Fountain Square” for the next
seven weeks. No. C–1–02–840 (SD Ohio, Nov. 27, 2002),
p. 21. It follows, I believe, that the Court of Appeals’ stay
should be vacated.

It is so ordered.
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ABORTION. See Racketeer Influenced and Corrupt Organizations

Act.

ADMINISTRATIVE LAW. See Immigration.

AGENCY. See Fair Housing Act.

ALL WRITS ACT. See Jurisdiction.

ANCILLARY ENFORCEMENT JURISDICTION. See Jurisdiction.

ARBITRATION.

Securities—Client-broker dispute—Time limits.—A National Associa-
tion of Securities Dealers arbitrator, rather than a court, should apply
NASD Code of Arbitration Procedure’s time limit rule to a client’s dispute
with a broker. Howsam v. Dean Witter Reynolds, Inc., p. 79.

ASSISTANCE OF COUNSEL. See Habeas Corpus, 3.

BANKRUPTCY.

Federal Communications Commission licenses—Revocation.—Section
525 of Bankruptcy Code prohibits FCC from revoking spectrum licenses
held by a bankruptcy debtor upon debtor’s failure to make timely pay-
ments to FCC for purchase of licenses. FCC v. NextWave Personal Com-
munications Inc., p. 293.

BATSON CLAIM. See Habeas Corpus, 4.

BOAT SAFETY. See Federal Boat Safety Act of 1971.

BREACH OF FIDUCIARY DUTY. See Indian Tucker Act.

BROKERS AND CLIENTS. See Arbitration.

CALIFORNIA. See Habeas Corpus, 2.

CAPITAL MURDER. See Constitutional Law, III; IV; Habeas Cor-

pus, 4.

CERTIFICATE OF APPEALABILITY. See Habeas Corpus, 4.

CHILDREN’S SOCIAL SECURITY BENEFITS. See Social Security.

CLIENTS AND BROKERS. See Arbitration.
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COAL INDUSTRY RETIREE HEALTH BENEFIT ACT OF 1992.

Extant operators—Untimely assignments of retirees.—Although Act
provides that Commissioner of Social Security “shall, before October 1,
1993,” assign each coal industry retiree eligible for benefits to an extant
operator or related entity, initial assignments made after that date are
valid despite their untimeliness. Barnhart v. Peabody Coal Co., p. 149.

COAL LEASES. See Indian Mineral Leasing Act of 1938.

COMMERCE CLAUSE. See Constitutional Law, I.

COMMUNICATIONS. See Bankruptcy.

CONSPIRACY. See Criminal Law, 1.

CONSTITUTIONAL LAW.

I. Commerce Clause.

Highway safety programs—Use of information compiled or col-
lected.—Both original 23 U. S. C. § 409 and a 1995 amendment, which to-
gether protect information “compiled or collected” in connection with cer-
tain federal highway safety programs from being discovered or admitted
in certain federal or state trials, fall within Congress’ Commerce Clause
power. Pierce County v. Guillen, p. 129.

II. Copyright Clause.

Copyright Term Extension Act—Copyright duration.—CTEA’s exten-
sion of duration of existing and future copyrights by 20 years does not
exceed Congress’ Copyright Clause power. Eldred v. Ashcroft, p. 186.

III. Double Jeopardy.

Retrial—Death penalty.—Fifth Amendment’s Double Jeopardy Clause
did not bar Pennsylvania from seeking death penalty against petitioner on
retrial when he was given a life sentence at his first trial. Sattazahn v.
Pennsylvania, p. 101.

IV. Due Process.

Retrial—Death penalty.—Fourteenth Amendment’s Due Process
Clause did not bar Pennsylvania from seeking death penalty against peti-
tioner on retrial when he was given a life sentence at his first trial. Sat-
tazahn v. Pennsylvania, p. 101.

V. First Amendment.

Freedom of speech—Copyright Term Extension Act—Copyright dura-
tion.—CTEA’s extension of duration of existing and future copyrights by
20 years does not violate First Amendment. Eldred v. Ashcroft, p. 186.

COPYRIGHT CLAUSE. See Constitutional Law, II.
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COPYRIGHT TERM EXTENSION ACT. See Constitutional Law,

II; V.

CORPORATIONS. See Fair Housing Act; Taxes.

CREDITORS AND DEBTORS. See Bankruptcy.

CRIMINAL LAW. See also Constitutional Law, III; IV.
1. Conspiracy—Automatic termination.—A conspiracy does not auto-

matically terminate simply because Government has defeated its object.
United States v. Jimenez Recio, p. 270.

2. Convicted felons—Relief from firearms disabilities—Judicial re-
view.—Absence of an actual denial by Bureau of Alcohol, Tobacco, and
Firearms of a felon’s petition for relief from firearms disabilities precludes
judicial review under 18 U. S. C. § 925(c). United States v. Bean, p. 71.

DAMAGES ACTIONS. See Indian Tucker Act.

DEATH PENALTY. See Constitutional Law, III; IV.

DEBTORS AND CREDITORS. See Bankruptcy.

DILUTION OF TRADEMARKS. See Federal Trademark Dilution

Act.

DISCRIMINATION BASED ON RACE. See Fair Housing Act.

DOMESTIC INTERNATIONAL SALES CORPORATIONS. See Taxes.

DOUBLE JEOPARDY. See Constitutional Law, III.

DUE PROCESS. See Constitutional Law, IV.

DURATION OF COPYRIGHTS. See Constitutional Law, II; V.

EFFECTIVE ASSISTANCE OF COUNSEL. See Habeas Corpus, 3.

EXPORT SALES. See Taxes.

EXTENDING COPYRIGHT DURATION. See Constitutional Law,

II; V.

FAIR HOUSING ACT.

Corporate liability—Agency.—Act imposes liability without fault upon
a corporate employer in accordance with traditional agency principles, i. e.,
it normally imposes vicarious liability upon corporation but not upon its
officers or owners. Meyer v. Holley, p. 280.

FEDERAL BOAT SAFETY ACT OF 1971.

Pre-emption—State tort action against outboard motor manufac-
turer.—A state common-law tort action seeking damages from manufac-
turer of an outboard motor is not pre-empted by Act’s enactment or by
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FEDERAL BOAT SAFETY ACT OF 1971—Continued.
Coast Guard’s decision not to promulgate a regulation requiring propeller
guards on motorboats. Sprietsma v. Mercury Marine, p. 51.

FEDERAL COMMUNICATIONS COMMISSION LICENSES. See
Bankruptcy.

FEDERAL COURTS. See Criminal Law, 2; Jurisdiction.

FEDERAL GOVERNMENT AND TRIBES. See Indian Mineral Leas-

ing Act of 1938; Indian Tucker Act.

FEDERAL-STATE RELATIONS. See Federal Boat Safety Act of

1971; Jurisdiction.

FEDERAL TAXES. See Taxes.

FEDERAL TRADEMARK DILUTION ACT.

Actual dilution.—Act requires proof of actual dilution of a famous
mark; evidence in this case is insufficient to support summary judgment
for respondents on dilution count. Moseley v. V Secret Catalogue, Inc.,
p. 418.

FEES FOR MOTOR CARRIERS. See Interstate Commerce.

FIDUCIARY DUTY. See Indian Tucker Act.

FIFTH AMENDMENT. See Constitutional Law, III.

FINAL JUDGMENT OF CONVICTION. See Habeas Corpus, 1.

FIREARMS DISABILITIES. See Criminal Law, 2.

FIRST AMENDMENT. See Constitutional Law, V; Stays.

FOREIGN SALES CORPORATIONS. See Taxes.

FORT APACHE. See Indian Tucker Act.

FOSTER CARE EXPENSES. See Social Security.

FOURTEENTH AMENDMENT. See Constitutional Law, IV.

FREEDOM OF SPEECH. See Constitutional Law, V.

HABEAS CORPUS.

1. Federal prisoners—Limitation period—Judgment of conviction.—
For purpose of starting 1-year limitation period for federal prisoners to
file habeas corpus petitions pursuant to 28 U. S. C. § 2255, a judgment of
conviction becomes final when time expires for filing a certiorari petition
contesting appellate court’s affirmation of conviction. Clay v. United
States, p. 522.
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HABEAS CORPUS—Continued.
2. Jury coercion—Limits on relief.—Ninth Circuit exceeded 28 U. S. C.

§ 2254(d)’s limits on federal habeas review when it granted relief to re-
spondent after concluding that California state trial judge coerced jury’s
verdict. Early v. Packer, p. 3.

3. Right to counsel—Ineffective assistance—Limits on relief.—Ninth
Circuit exceeded 28 U. S. C. § 2254(d)’s limits on federal habeas review
when it found that respondent was prejudiced by trial counsel’s ineffective
assistance. Woodford v. Visciotti, p. 19.

4. State prisoner—Certificate of appealability—Batson claim.—Fifth
Circuit erred when it declined to issue a certificate of appealability to
review District Court’s denial of habeas relief to petitioner, who claimed
that jury selection procedures in his capital murder trial violated Equal
Protection Clause and this Court’s holding in Batson v. Kentucky, 476
U. S. 79. Miller-El v. Cockrell, p. 322.

HEALTH BENEFITS. See Coal Industry Retiree Health Benefit Act

of 1992.

HIGHWAY SAFETY. See Constitutional Law, I.

IMMIGRATION.

Political asylum decision—Administrative law.—Well-established
administrative-law principles required Ninth Circuit to remand to Board
of Immigration Appeals question whether respondent failed to qualify for
political asylum because conditions in his native land had so improved that
there was currently no realistic threat of persecution. INS v. Orlando
Ventura, p. 12.

INDIAN MINERAL LEASING ACT OF 1938.

Tribal claims—Coal lease compensation.—Under United States v.
Mitchell, 445 U. S. 535, and United States v. Mitchell, 463 U. S. 206, Navajo
Tribe’s claim for compensation from Government based on Interior Secre-
tary’s actions with respect to a coal lease between Tribe and a private
lessee fails, for it does not derive from any liability-imposing provision of
Act or its implementing regulations. United States v. Navajo Nation,
p. 488.

INDIAN TUCKER ACT.

Tribal claims—Money damages suit.—Public Law 86–392 gives rise to
jurisdiction under Act in Court of Federal Claims over respondent Tribe’s
suit for money damages against United States for breach of a fiduciary
duty to manage Fort Apache land and improvements held in trust for
Tribe but occupied by Government. United States v. White Mountain
Apache Tribe, p. 465.
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INEFFECTIVE ASSISTANCE OF COUNSEL. See Habeas Corpus, 3.

INTERMODAL SURFACE TRANSPORTATION EFFICIENCY ACT OF

1991. See Interstate Commerce.

INTERSTATE COMMERCE.

Motor carriers—Registration fees—Reciprocity agreements.—Michi-
gan Supreme Court erred in holding that, under Intermodal Surface
Transportation Efficiency Act of 1991, only a State’s “generic” interstate
motor carrier registration fee is relevant to determining fee that was “col-
lected or charged as of November 15, 1991,” 49 U. S. C. § 14504(c)(2)(B)(iv)
(III); States may not renounce or modify a reciprocity agreement with
another State so as to alter any fee charged or collected as of that date.
Yellow Transp., Inc. v. Michigan, p. 36.

JUDGMENT OF CONVICTION. See Habeas Corpus, 1.

JURISDICTION.

Removal—All Writs Act.—All Writs Act does not furnish removal ju-
risdiction; that Act, alone or in combination with existence of ancillary
enforcement jurisdiction, is not a substitute for 28 U. S. C. § 1441’s require-
ment that a federal court have original jurisdiction over an action in order
for it to be removed from a state court. Syngenta Crop Protection, Inc.
v. Henson, p. 28.

JURY COERCION. See Habeas Corpus, 2.

JURY SELECTION. See Habeas Corpus, 4.

LIMITATIONS PERIODS. See Habeas Corpus, 1.

MICHIGAN. See Interstate Commerce.

MINERAL LEASES. See Indian Mineral Leasing Act of 1938.

MINERS’ BENEFITS. See Coal Industry Retiree Health Benefit Act

of 1992.

MOTORBOATS. See Federal Boat Safety Act of 1971.

MOTOR CARRIER REGISTRATION FEES. See Interstate Com-

merce.

MURDER. See Constitutional Law, III; IV; Habeas Corpus, 4.

NATIONAL ASSOCIATION OF SECURITIES DEALERS. See Arbi-

tration.

ORIGINAL JURISDICTION. See Jurisdiction.

OUTBOARD MOTORS. See Federal Boat Safety Act of 1971.
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PENNSYLVANIA. See Constitutional Law, III; IV.

POLITICAL ASYLUM. See Immigration.

PREDICATE ACTS. See Racketeer Influenced and Corrupt Organi-

zations Act.

PRE-EMPTION. See Federal Boat Safety Act of 1971.

PROPELLER GUARDS. See Federal Boat Safety Act of 1971.

PROTESTS. See Racketeer Influenced and Corrupt Organizations

Act.

RACE DISCRIMINATION. See Fair Housing Act.

RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS

ACT.

Abortion clinic protesters—Predicate acts.—Because all of predicate
acts supporting jury’s finding of a RICO violation must be reversed, Sev-
enth Circuit’s decision that petitioner protesters’ activities at abortion
clinics violated RICO must also be reversed. Scheidler v. National Orga-
nization for Women, Inc., p. 393.

REGISTRATION FEES FOR MOTOR CARRIERS. See Interstate

Commerce.

REMOVAL. See Jurisdiction.

RESEARCH AND DEVELOPMENT EXPENSES. See Taxes.

RETIREMENT BENEFITS. See Coal Industry Retiree Health Bene-

fit Act of 1992.

RETRIALS. See Constitutional Law, III; IV.

RIGHT TO COUNSEL. See Habeas Corpus, 3.

RIGHT TO JURY TRIAL. See Habeas Corpus, 2.

SECURITIES. See Arbitration.

SIXTH AMENDMENT. See Habeas Corpus, 2, 3.

SOCIAL SECURITY.

State’s foster care expenses—Reimbursement from children’s Social
Security benefits.—Washington State’s use of respondent foster children’s
Social Security benefits to reimburse State for expenses in caring for re-
spondents did not violate 42 U. S. C. § 407(a). Washington State Dept. of
Social and Health Servs. v. Guardianship Estate of Keffeler, p. 371.

SPECTRUM LICENSES. See Bankruptcy.
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STAYS.

City ordinance—Use of public square.—Sixth Circuit’s stay of a Dis-
trict Court order enjoining enforcement of a Cincinnati ordinance that
reserves to city exclusive use of Fountain Square for seven weeks begin-
ning on November 29, 2002, is vacated. Chabad of Southern Ohio v. Cin-
cinnati (Stevens, J., in chambers), p. 1501.

SUPREME COURT.

1. Proceedings in memory of Justice White, p. v.
2. Rules of the Supreme Court, p. 1247.
3. Building regulations, p. 1327.

TAXES.

Federal taxes—Corporate taxes—Export sales—Research and develop-
ment expenses.—Title 26 CFR § 1.861–8(e)(3)—which governs allocation of
research and development expenses in computing taxable income from ex-
port sales entitled to special tax treatment under Internal Revenue Code
provisions pertaining to “domestic international sales corporations” and
“foreign sales corporations”—is a proper exercise of Secretary of Treas-
ury’s rulemaking authority. Boeing Co. v. United States, p. 437.

TIME LIMITS FOR SUBMITTING CLIENT-BROKER DISPUTES.

See Arbitration.

TRADEMARKS. See Federal Trademark Dilution Act.

TREASURY REGULATIONS. See Taxes.

TRIBES AND FEDERAL GOVERNMENT. See Indian Mineral Leas-

ing Act of 1938; Indian Tucker Act.

VICTORIA’S SECRET. See Federal Trademark Dilution Act.

WASHINGTON. See Social Security.

WORDS AND PHRASES.

1. “Collected or charged as of November 15, 1991.” Intermodal Surface
Transportation Efficiency Act of 1991, 49 U. S. C. § 14504(c)(2)(B)(iv)(III).
Yellow Transp., Inc. v. Michigan, p. 36.

2. “Compiled or collected.” 23 U. S. C. § 409. Pierce County v. Guil-
len, p. 129.

3. “Shall, before October 1, 1993.” Coal Industry Retiree Health Bene-
fit Act of 1992, 26 U. S. C. § 9706(a). Barnhart v. Peabody Coal Co., p. 149.




