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SUPREME COURT OF THE UNITED STATES
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It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 30, 1994, viz.:
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For the First Circuit, DAvID H. SOUTER, Associate Justice.
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September 30, 1994.
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DEATH OF JUSTICE WHITE
SUPREME COURT OF THE UNITED STATES

TUESDAY, APRIL 16, 2002

Present: CHIEF JUSTICE REHNQUIST, JUSTICE STEVENS,
JUSTICE O’CONNOR, JUSTICE SCALIA, JUSTICE KENNEDY,
JUSTICE SOUTER, JUSTICE THOMAS, JUSTICE GINSBURG, and
JUSTICE BREYER.

THE CHIEF JUSTICE said:

As we open this morning, I want to pay tribute to our
friend and colleague Byron R. White, a retired Justice of this
Court, who died yesterday morning in Colorado.

Byron White was nominated to the Court by President
Kennedy on April 3, 1962, and was confirmed by the Senate
eight days later. He took the oath of office forty years ago
today, on April 16, 1962. He was the 93rd Justice to serve
on this Court.

Justice White was born and raised in Colorado. He was a
rare combination of brilliant scholar and gifted athlete. He
attended the University of Colorado, earning ten varsity let-
ters, winning a Rhodes scholarship to Oxford. Before at-
tending Oxford, he played professional football for the old
Pittsburgh Pirates. When he returned from Oxford, he at-
tended Yale Law School while playing football for the De-
troit Lions on the weekends. He served as an intelligence
officer for the Navy during World War 11.

Justice White was graduated from Yale Law School, earn-
ing the Cullen Prize for high academic grades. He clerked
for Chief Justice Vinson and then returned home to Colorado

where he practiced law for fourteen years, before joining the
\Y
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Justice Department as deputy attorney general under Rob-
ert Kennedy. Less than a year later, President Kennedy
named him to the Court.

Justice White was an able colleague and a good friend.
He came as close as any to meriting Matthew Arnold’s
description of Sophocles: he “saw life steadily and he saw
it whole.” All of us who served with him feel a sense of
personal loss. Our condolences go out to his wife, Marion,
his two children, and their families.

At an appropriate time in the fall, the traditional memorial
observance of the Court and the Bar will be held in this
Courtroom.
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AT
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NEW YORK ET AL. v. FEDERAL ENERGY
REGULATORY COMMISSION ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

No. 00-568. Argued October 3, 2001—Decided March 4, 2002*

When the Federal Power Act (FPA) became law in 1935, most electric
utilities operated as separate, local monopolies subject to state or local
regulation; their sales were “bundled,” meaning that consumers paid a
single charge for both the cost of the electricity and the cost of its deliv-
ery; and there was little competition among utility companies. Section
201(b) of the FPA gave the Federal Power Commission (predecessor to
respondent Federal Energy Regulatory Commission (FERC)) jurisdic-
tion over “the transmission of electric energy in interstate commerce
and the sale of such energy at wholesale in interstate commerce”; § 205
prohibited, among other things, unreasonable rates and undue discrimi-
nation “with respect to any transmission or sale subject to the [Commis-
sion’s] jurisdiction”; and § 206 gave the Commission the power to correct
such unlawful practices. Since 1935, the number of electricity suppliers
has increased dramatically and technological advances have allowed
electricity to be delivered over three major “grids” in the continental
United States. In all but three States, any electricity entering a grid
becomes part of a vast pool of energy moving in interstate commerce.
As a result, power companies can transmit electricity over long dis-

*Together with No. 00-809, Enron Power Marketing, Inc. v. Federal
Energy Regulatory Commission et al., also on certiorari to the same
court.
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tances at a low cost. However, public utilities retain ownership of the
transmission lines that their competitors must use to deliver electricity
to wholesale and retail customers and thus can refuse to deliver their
competitors’ energy or deliver that power on terms and conditions less
favorable than those they apply to their own transmissions. In Order
No. 888, FERC found such practices discriminatory under § 205. Invok-
ing its §206 authority, FERC (1) ordered “functional unbundling” of
wholesale generation and transmission services, which means that each
utility must state separate rates for its wholesale generation, transmis-
sion, and ancillary services, and must take transmission of its own
wholesale sales and purchases under a single general tariff applicable
equally to itself and others; (2) imposed a similar open access require-
ment on unbundled retail transmissions in interstate commerce; and
(3) declined to extend the open access requirement to the transmission
component of bundled retail sales, concluding that unbundling such
transmissions was unnecessary and would raise difficult jurisdictional
issues that could be more appropriately considered in other proceedings.
After consolidating a number of review petitions, the District of Colum-
bia Circuit upheld most of Order No. 888. Here, the petition of New
York et al. (collectively New York) questions FERC’s assertion of juris-
diction over unbundled retail transmissions, and the petition of Enron
Power Marketing, Inc. (Enron), questions FERC’s refusal to assert ju-
risdiction over bundled retail transmissions.

Held:

1. FERC did not exceed its jurisdiction by including unbundled retail
transmissions within the scope of Order No. 888’s open access require-
ments. New York insists that retail transactions are subject only to
state regulation, but the electric industry has changed since the FPA
was enacted, at which time the electricity universe was neatly divided
into spheres of retail versus wholesale sales. The FPA’s plain language
readily supports FERC’s jurisdiction claim. Section 201(b) gives
FERC jurisdiction over “electric energy in interstate commerce,” and
the unbundled transmissions that FERC has targeted are made such
transmissions by the national grid’s nature. No statutory language lim-
its FERC’s transmission jurisdiction to the wholesale market, although
the statute does limit FERC’s sales jurisdiction to that market. In the
face of this clear statutory language, New York’s arguments supporting
its contention that the statute draws a bright jurisdictional line between
wholesale and retail transactions are unpersuasive. Its argument that
the Court of Appeals applied an erroneous standard of review because
it ignored the presumption against federal pre-emption of state law fo-
cuses on the wrong legal question. The type of pre-emption at issue
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here concerns the rule that a federal agency may pre-empt state law
only when it is acting within the scope of congressionally delegated au-
thority. Because the FPA unambiguously gives FERC jurisdiction
over the “transmission of electric energy in interstate commerce,” with-
out regard to whether the transmissions are sold to a reseller or directly
to a consumer, FERC’s exercise of this power is valid. New York’s
attempts to discredit this straightforward statutory analysis by refer-
ence to the FPA’s legislative history are unavailing. And its arguments
that FERC jurisdiction over unbundled retail transmissions will impede
sound energy policy are properly addressed to FERC or to the Con-
gress. Pp. 16-24.

2. FERC’s decision not to regulate bundled retail transmissions was
a statutorily permissible policy choice. Contrary to Enron’s argument,
FERC chose not to assert jurisdiction over such transmissions, but it
did not hold itself powerless to claim jurisdiction. Indeed, FERC ex-
plicitly reserved decision on that jurisdictional issue, and the reasons
FERC supplied for doing so provide valid support for that decision.
Having determined that the remedy it ordered constituted a sufficient
response to the problems it had identified in the wholesale market,
FERC had no §206 obligation to regulate bundled retail transmissions
or to order universal unbundling. This Court also agrees with FERC’s
conclusion that regulating bundled retail transmissions raises difficult
jurisdictional issues. Pp. 25-28.

225 F. 3d 667, affirmed.

STEVENS, J., delivered the opinion of the Court, Parts II and III of
which were unanimous, and Parts I and IV of which were joined by REHN-
QuisT, C. J., and O’CONNOR, SOUTER, GINSBURG, and BREYER, JJ.
THOMAS, J., filed an opinion concurring in part and dissenting in part, in
which ScALIA and KENNEDY, JJ., joined, post, p. 28.

Lawrence G. Malone argued the cause and filed briefs
for petitioners State of New York et al. in No. 00-568 and
a brief for respondents State Public Service Commissions
in No. 00-809. With him on the briefs were Jonathan D.
Feinberg and Carl F. Patka.

Louis R. Cohen argued the cause and filed briefs for peti-
tioner in No. 00-809 and a brief for respondent Enron Power
Marketing, Inc., in No. 00-568. With him on the briefs were
Joseph E. Killory, Jr., Jonathan J. Frankel, 1. Jay Palansky,
Jeffrey D. Watkiss, and Joseph R. Hartsoe. Briefs for re-
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spondents under this Court’s Rule 12.6 in support of peti-
tioner in No. 00-809 were filed by James van R. Springer
and Steven L. Miller for the Electric Power Supply Associa-
tion; and by Sara D. Schotland for the Electricity Consumers
Resource Council et al. Briefs for respondents under this
Court’s Rule 12.6 in support of petitioners in No. 00-568
were filed by Robert C. McDiarmid, Cynthia S. Bogorad,
and Peter J. Hopkins for the Transmission Access Policy
Study Group; and by Michael A. Mullett for Citizens Action
Coalition of Indiana, Inc.

Deputy Solicitor General Kneedler argued the cause for
respondents in both cases. With him on the brief for re-
spondent Federal Energy Regulatory Commission were Act-
g Solicitor General Underwood, Austin C. Schlick, Cyn-
thia A. Marlette, and Timm L. Abendroth. Charles G. Cole,
Alice E. Loughran, Edward H. Comer, and Barbara A. Hin-
din filed a brief for the Edison Electric Institute, respondent
in both cases.t

JUSTICE STEVENS delivered the opinion of the Court.

These cases raise two important questions concerning the
jurisdiction of the Federal Energy Regulatory Commission
(FERC or Commission) over the transmission of electricity.
First, if a public utility “unbundles”—i. e., separates—the
cost of transmission from the cost of electrical energy when
billing its retail customers, may FERC require the utility to
transmit competitors’ electricity over its lines on the same
terms that the utility applies to its own energy transmis-

TBohdan R. Pankiw and John A. Levin filed a brief for the Pennsylvania
Public Utility Commission as amicus curiae urging affirmance.

Briefs of amici curiae were filed for the State of California et al. by
Bill Lockyer, Attorney General, Peter Siggins, Chief Deputy Attorney
General, Rick Frank, Chief Assistant Attorney General, Morris Beatus,
Senior Assistant Attorney General, Gary M. Cohen, and William Julian
II; and for Electrical Engineers et al. by Charles J. Cooper.
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sions? Second, must FERC impose that requirement on
utilities that continue to offer only “bundled” retail sales?

In Order No. 888, issued in 1996 with the stated purpose
of “Promoting Wholesale Competition Through Open Access
Non-Discriminatory Transmission Services by Public Utili-
ties,”! FERC answered yes to the first question and no to
the second. It based its answers on provisions of the Fed-
eral Power Act (FPA), as added by §213, 49 Stat. 847, and
as amended, 16 U.S.C. §824 et seq., enacted in 1935.
Whether or not the 1935 Congress foresaw the dramatic
changes in the power industry that have occurred in recent
decades, we are persuaded, as was the Court of Appeals, that
FERC properly construed its statutory authority.

I

In 1935, when the FPA became law, most electricity was
sold by vertically integrated utilities that had constructed
their own power plants, transmission lines, and local deliv-
ery systems. Although there were some interconnections
among utilities, most operated as separate, local monopolies
subject to state or local regulation. Their sales were “bun-
dled,” meaning that consumers paid a single charge that in-
cluded both the cost of the electric energy and the cost of its
delivery. Competition among utilities was not prevalent.

Prior to 1935, the States possessed broad authority to reg-
ulate public utilities, but this power was limited by our cases
holding that the negative impact of the Commerce Clause
prohibits state regulation that directly burdens interstate
commerce.? When confronted with an attempt by Rhode Is-

IFERC Stats. & Regs., Regs. Preambles, Jan. 1991-June 1996, 1 31,036,
p- 31,632, 61 Fed. Reg. 21540 (1996). Order No. 888 also deals with the
recovery of “stranded costs” by utilities, but this aspect of the order is
not before us.

2For example, in cases involving the interstate transmission of natural
gas, we held that a State could regulate direct sales to consumers even
when the gas was drawn from interstate mains, Pennsylvania Gas Co. v.
Public Serv. Comm’n of N. Y., 252 U. S. 23 (1920); Public Util. Comm’n of
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land to regulate the rates charged by a Rhode Island plant
selling electricity to a Massachusetts company, which resold
the electricity to the city of Attleboro, Massachusetts, we
invalidated the regulation because it imposed a “direct bur-
den upon interstate commerce.” Public Util. Comm™n of
R. I. v. Attleboro Steam & Elec. Co., 273 U. S. 83, 89 (1927).
Creating what has become known as the “Attleboro gap,”
we held that this interstate transaction was not subject to
regulation by either Rhode Island or Massachusetts, but only
“by the exercise of the power vested in Congress.” Id.,
at 90.

When it enacted the FPA in 1935, Congress authorized
federal regulation of electricity in areas beyond the reach of
state power, such as the gap identified in Attleboro, but it
also extended federal coverage to some areas that previously
had been state regulated, see, e. g., id., at 87-88 (explaining,
prior to the FPA’s enactment, that state regulations affect-
ing interstate utility transactions were permissible if they
did not directly burden interstate commerce). The FPA
charged the Federal Power Commission (FPC), the prede-
cessor of FERC, “to provide effective federal regulation of
the expanding business of transmitting and selling electric
power in interstate commerce.” Gulf States Util. Co. v.
FPC, 411 U. S. 747, 758 (1973). Specifically, in §201(b) of the
FPA, Congress recognized the FPC’s jurisdiction as includ-
ing “the transmission of electric energy in interstate com-
merce” and “the sale of electric energy at wholesale in inter-

Kan. v. Landon, 249 U. S. 236 (1919), but that a State could not regulate
the rate at which gas from out-of-state producers was sold to independent
distributing companies for resale to local consumers, Missouri ex rel. Bar-
rett v. Kansas Natural Gas Co., 265 U. S. 298, 309 (1924).

3The FPA was enacted as Title I of the Public Utility Act of 1935, 49
Stat. 847. Title I of the Public Utility Act—not at issue here—regulated
financial practices of interstate holding companies that controlled a large
number of public utilities.
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state commerce.” 16 U.S. C. §824(b). Furthermore, §205
of the FPA prohibited, among other things, unreasonable
rates and undue discrimination “with respect to any trans-
mission or sale subject to the jurisdiction of the Commis-
sion,” 16 U.S.C. §§824d(a)—(b), and §206 gave the FPC
the power to correct such unlawful practices, 16 U.S. C.
§ 824e(a).

Since 1935, and especially beginning in the 1970’s and
1980’s, the number of electricity suppliers has increased dra-
matically. Technological advances have made it possible to
generate electricity efficiently in different ways and in
smaller plants.* In addition, unlike the local power net-
works of the past, electricity is now delivered over three
major networks, or “grids,” in the continental United States.
Two of these grids—the “Eastern Interconnect” and the
“Western Interconnect”—are connected to each other. It is
only in Hawaii and Alaska and on the “Texas Interconnect”—
which covers most of that State—that electricity is distrib-
uted entirely within a single State. In the rest of the coun-
try, any electricity that enters the grid immediately becomes
a part of a vast pool of energy that is constantly moving in
interstate commerce.”? As a result, it is now possible for

4In Order No. 888, FERC noted that the optimum size of electric gener-
ation plants has shifted from the larger, 500 megawatt plants (with 10-year
lead time) of the past to the smaller, 50-to-150 megawatt plants (with
1-year lead time) of the present. These smaller plants can produce en-
ergy at a cost of 3-to-5 cents per kilowatt-hour, as opposed to the older
plants’ production cost of 4-to-15 cents per kilowatt-hour. Order No. 888,
at 31,641.

5See Brief for Respondent FERC 4-5. Over the years, FERC has de-
scribed the interconnected grids in a number of proceedings. For exam-
ple, in 1967, the FPC considered whether Florida Power & Light Co.
(FPL)—a utility attached to what was then the regional grid for the south-
eastern United States—transmitted energy in interstate commerce as a
result of that attachment. The FPC concluded that FPL’s transmissions
were in interstate commerce: “[Slince electric energy can be delivered
virtually instantaneously when needed on a system at a speed of 186,000



8 NEW YORK ». FERC

Opinion of the Court

power companies to transmit electric energy over long dis-
tances at a low cost. As FERC has explained, “the nature
and magnitude of coordination transactions” have enabled
utilities to operate more efficiently by transferring substan-
tial amounts of electricity not only from plant to plant in one
area, but also from region to region, as market conditions
fluctuate. Order No. 888, at 31,641.

Despite these advances in technology that have increased
the number of electricity providers and have made it possible
for a “customer in Vermont [to] purchase electricity from an
environmentally friendly power producer in California or a
cogeneration facility in Oklahoma,” Transmission Access
Policy Study Group v. FERC, 225 F. 3d 667, 681 (CADC
2000) (case below), public utilities retain ownership of the
transmission lines that must be used by their competitors
to deliver electric energy to wholesale and retail customers.
The utilities’ control of transmission facilities gives them the
power either to refuse to deliver energy produced by com-
petitors or to deliver competitors’ power on terms and condi-

miles per second, such energy can be and is transmitted to FPL when
needed from out-of-state generators, and in turn can be and is transmitted
from FPL to help meet out-of-state demands; . . . there is a cause and
effect relationship in electric energy occurring throughout every genera-
tor and point on the FPL, Corp, Georgia, and Southern systems which
constitutes interstate transmission of electric energy by, to, and from
FPL.” Inre Florida Power & Light Co., 37 F. P. C. 544, 549 (1967). This
Court found the FPC’s findings sufficient to establish the FPC’s jurisdic-
tion. FPC v. Florida Power & Light Co., 404 U. S. 453, 469 (1972).

As amici explain in less technical terms, “[elnergy flowing onto a power
network or grid energizes the entire grid, and consumers then draw undif-
ferentiated energy from that grid.” Brief for Electrical Engineers et al.
as Amici Curiae 2. As a result, explain amici, any activity on the inter-
state grid affects the rest of the grid. Ibid. Awmici dispute the States’
contentions that electricity functions “the way water flows through a pipe
or blood cells flow through a vein” and “can be controlled, directed and
traced” as these substances can be, calling such metaphors “inaccurate
and highly misleading.” Id., at 2, 5.



Cite as: 535 U. S. 1 (2002) 9

Opinion of the Court

tions less favorable than those they apply to their own trans-
missions. E. g., Order No. 888, at 31,643-31,644.°

Congress has addressed these evolving conditions in the
electricity market on two primary occasions since 1935.
First, Congress enacted the Public Utility Regulatory Poli-
cies Act of 1978 (PURPA), 92 Stat. 3117, 16 U. S. C. §2601
et seq., to promote the development of new generating facili-
ties and to conserve the use of fossil fuels. Because the tra-
ditional utilities controlled the transmission lines and were
reluctant to purchase power from “nontraditional facilities,”
PURPA directed FERC to promulgate rules requiring utili-
ties to purchase electricity from “qualifying cogeneration
and small power production facilities.” FERC v. Missis-
sippi, 456 U. S. 742, 751 (1982); see 16 U. S. C. §824a-3(a).

Over a decade later, Congress enacted the Energy Policy
Act of 1992 (EPAct), 106 Stat. 2776. This law authorized
FERC to order individual utilities to provide transmission
services to unaffiliated wholesale generators (1. e., to “wheel”
power) on a case-by-case basis. See 16 U. S. C. §§ 824j-824k.
Exercising its authority under the EPAct, FERC ordered a
utility to “wheel” power for a complaining wholesale compet-
itor 12 times, in 12 separate proceedings. Order No. 888, at
31,646. FERC soon concluded, however, that these individ-
ual proceedings were too costly and time consuming to pro-
vide an adequate remedy for undue discrimination through-
out the market. Ibid.

6In addition to policing utilities’ anticompetitive behavior through the
various statutory provisions that explicitly address the electric industry,
discussed in more detail below, the Government has also used the antitrust
laws to this end. For example, in Otter Tail Power Co. v. United States,
410 U. S. 366 (1973), the Court permitted the Government to seek antitrust
remedies against a utility company which, among other things, refused to
sell power at wholesale to some municipalities and refused to transfer
competitors’ power over its lines. Id., at 368. The Court concluded that
the FPA’s existence did not preclude the applicability of the antitrust laws.
Id., at 372.
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Thus, in 1995, FERC initiated the rulemaking proceed-
ing that led to the adoption of the order presently under
review. FERC proposed a rule that would “require that
public utilities owning and/or controlling facilities used for
the transmission of electric energy in interstate commerce
have on file tariffs providing for nondiscriminatory open-
access transmission services.” Notice of Proposed Rule-
making, FERC Stats. & Regs., Proposed Regs., 1988-1999,
132,514, p. 33,047, 60 Fed. Reg. 17662 (hereinafter NPRM).
The stated purpose of the proposed rule was “to encourage
lower electricity rates by structuring an orderly transition
to competitive bulk power markets.” NPRM 33,048. The
NPRM stated:

“The key to competitive bulk power markets is opening
up transmission services. Transmission is the vital link
between sellers and buyers. To achieve the benefits of
robust, competitive bulk power markets, all wholesale
buyers and sellers must have equal access to the trans-
mission grid. Otherwise, efficient trades cannot take
place and ratepayers will bear unnecessary costs.
Thus, market power through control of transmission is
the single greatest impediment to competition. Un-
questionably, this market power is still being used today,
or can be used, discriminatorily to block competition.”?
Id., at 33,049.

"Later in the NPRM, FERC explained that § 206 of the FPA authorizes
FERC to remedy unduly discriminatory practices, and found: “that utili-
ties owning or controlling transmission facilities possess substantial mar-
ket power; that, as profit maximizing firms, they have and will continue
to exercise that market power in order to maintain and increase market
share, and will thus deny their wholesale customers access to competi-
tively priced electric generation; and that these unduly discriminatory
practices will deny consumers the substantial benefits of lower electricity
prices.” NPRM 33,052.



Cite as: 535 U. S. 1 (2002) 11

Opinion of the Court

Rather than grounding its legal authority in Congress’
more recent electricity legislation, FERC cited §§205-206
of the 1935 FPA—the provisions concerning FERC’s power
to remedy unduly discriminatory practices—as providing
the authority for its rulemaking. See 16 U.S. C. §§824d-
824e.

In 1996, after receiving comments on the NPRM, FERC
issued Order No. 888. It found that electric utilities were
diseriminating in the “bulk power markets,” in violation of
§205 of the FPA, by providing either inferior access to their
transmission networks or no access at all to third-party
wholesalers of power. Order No. 888, at 31,682-31,684. In-
voking its authority under § 206, it prescribed a remedy con-
taining three parts that are presently relevant.

First, FERC ordered “functional unbundling” of whole-
sale generation and transmission services. Id., at 31,654.
FERC defined “functional unbundling” as requiring each
utility to state separate rates for its wholesale generation,
transmission, and ancillary services, and to take transmission
of its own wholesale sales and purchases under a single gen-
eral tariff applicable equally to itself and to others.

Second, FERC imposed a similar open access requirement
on unbundled retail transmissions in interstate commerce.
Although the NPRM had not envisioned applying the open
access requirements to retail transmissions, but rather
“would have limited eligibility to wholesale transmission cus-
tomers,” FERC ultimately concluded that it was “irrelevant
to the Commission’s jurisdiction whether the customer re-
ceiving the unbundled transmission service in interstate
commerce is a wholesale or retail customer.” Id., at 31,689.
Thus, “if a public utility voluntarily offers unbundled retail
access,” or if a State requires unbundled retail access, “the
affected retail customer maust obtain its unbundled transmis-
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sion service under a non-discriminatory transmission tariff
on file with the Commission.” Ibid.®

Third, FERC rejected a proposal that the open access
requirement should apply to “the transmission component
of bundled retail sales.” Id., at 31,699. Although FERC
noted that “the unbundling of retail transmission and
generation . . . would be helpful in achieving comparabil-
ity,” it concluded that such unbundling was not “necessary”
and would raise “difficult jurisdictional issues” that could
be “more appropriately considered” in other proceedings.
Ibid.

In its analysis of the jurisdictional issues, FERC distin-
guished between transmissions and sales. It explained:

“[Our statutory jurisdiction] over sales of electric en-
ergy extends only to wholesale sales. However, when
a retail transaction is broken into two products that are
sold separately (perhaps by two different suppliers: an
electric energy supplier and a transmission supplier), we
believe the jurisdictional lines change. In this situa-
tion, the state clearly retains jurisdiction over the sale
of power. However, the unbundled transmission serv-
ice involves only the provision of ‘transmission in inter-
state commerce’ which, under the FPA, is exclusively
within the jurisdiction of the Commission. Therefore,
when a bundled retail sale is unbundled and becomes
separate transmission and power sales transactions, the
resulting transmission transaction falls within the Fed-
eral sphere of regulation.” Id., at 31,781.°

8While it concluded that “the rates, terms, and conditions of all unbun-
dled transmission service” were subject to its jurisdiction, FERC stated
that it would “give deference to state recommendations” regarding the
regulation of retail transmissions “when state recommendations are con-
sistent with our open access policies.” Order No. 888, at 31,689.

9FERC also explained that it did not assert “jurisdiction to order retail
transmission directly to an ultimate consumer,” id., at 31,781, and that
States had “authority over the service of delivering electric energy to
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In 1997, in response to numerous petitions for rehearing
and clarification, FERC issued Order No. 888-A, FERC
Stats. & Regs., Regs. Preambles, July 1996-Dec. 2001,
131,048, p. 30,172, 62 Fed. Reg. 12274. 'With respect to vari-
ous challenges to its jurisdiction, FERC acknowledged that
it did not have the “authority to order, sua sponte, open-
access transmission services by public utilities,” but ex-
plained that §206 of the FPA explicitly required it to rem-
edy the undue discrimination that it had found. Order
No. 888-A, at 30,202; see 16 U. S. C. §824e(a). FERC also
rejected the argument that its failure to assert jurisdiction
over bundled retail transmissions was inconsistent with its
assertion of jurisdiction over unbundled retail transmissions.
FERC repeated its explanation that it did not believe that
regulation of bundled retail transmissions (i. e., the “func-
tional unbundling” of retail transmissions) “was necessary,”
and again stated that such unbundling would raise seri-
ous jurisdictional questions. Order No. 888-A, at 30,225.
FERC did not, however, state that it had no power to regu-

end users. . . . State regulation of most power production and virtually
all distribution and consumption of electric energy is clearly distinguish-
able from this Commission’s responsibility to ensure open and non-
discriminatory interstate transmission service. Nothing adopted by the
Commission today, including its interpretation of its authority over retail
transmission or how the separate distribution and transmission func-
tions and assets are discerned when retail service is unbundled, is incon-
sistent with traditional state regulatory authority in this area.” Id., at
31,782-31,783.

With respect to distinguishing “Commission-jurisdictional facilities used
for transmission in interstate commerce” from “state-jurisdictional local
distribution facilities,” id., at 31,783, FERC identified seven relevant fac-
tors, id., at 31,771, 31,783-31,784. Recognizing the state interest in main-
taining control of local distribution facilities, FERC further explained
that, “in instances of unbundled retail wheeling that occurs as a result of
a state retail access program, we will defer to recommendations by state
regulatory authorities concerning where to draw the jurisdictional line
under the Commission’s technical test for local distribution facilities . . ..”
Id., at 31,783-31,785.
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late the transmission component of bundled retail sales. Id.,
at 30,225-30,226. Rather, FERC reiterated that States
have jurisdiction over the retail sale of power, and stated
that, as a result, “[oJur assertion of jurisdiction . . . arises
only if the [unbundled] retail transmission in interstate com-
merce by a public utility occurs voluntarily or as a result of
a state retail program.” Id., at 30,226.

II

A number of petitions for review of Order No. 888 were
consolidated for hearing in the Court of Appeals for the Dis-
trict of Columbia. After considering a host of objections,
the Court of Appeals upheld most provisions of the order.
Specifically, it affirmed FERC’s jurisdictional rulings that
are at issue in the present cases. 225 F. 3d, at 681.

The Court of Appeals first explained that the open access
requirements in the orders—for both retail and wholesale
transmissions—were “premised not on individualized find-
ings of discrimination by specific transmission providers, but
on FERC’s identification of a fundamental systemic problem
in the industry.” Id., at 683. It held that FERC’s factual
determinations were reasonable and that §§205 and 206 of
the FPA gave the Commission authority to prescribe a mar-
ketwide remedy for a marketwide problem. Interpreting
Circuit precedent—primarily cases involving the transmis-
sion of natural gas, e.g., Associated Gas Distributors v.
FERC, 824 F. 2d 981 (CADC 1987)—the Court of Appeals
concluded that even though FERC’s general authority to
order open access was “limited,” the statute made an excep-
tion “where FERC finds undue discrimination.” 225 F. 3d,
at 687-688.

In its discussion of “Federal Versus State Jurisdiction over
Transmission Services,” id., at 690-696, the Court of Appeals
also endorsed FERC’s reasoning. The Court of Appeals
first addressed the complaints of the state regulatory com-
missions that Order No. 888 “went too far” by going beyond
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the regulation of wholesale transactions and “assert[ing] ju-
risdiction over all unbundled retail transmissions.” Id., at
691, 692. The Court of Appeals concluded that the plain lan-
guage of §201 of the FPA, which this Court has construed
broadly,!® supported FERC’s regulation of transmissions in
interstate commerce that were part of unbundled retail
sales, as §201 gives FERC jurisdiction over the “transmis-
sion of electric energy in interstate commerce.” 16 U. S. C.
§824(b)(1). Even if the FPA were ambiguous, the Court of
Appeals explained that, given the technological complexities
of the national grids, it would have deferred to the Commis-
sion’s interpretation of §201 “as giving it jurisdiction over
both wholesale and retail transmissions.” 225 F. 3d, at 694.

The Court of Appeals next addressed the complaints of
transmission-dependent producers and wholesalers that
Order No. 888 did not “go far enough.” Id., at 692. The
Court of Appeals was not persuaded that FERC’s assertion
of jurisdiction over unbundled retail transmission required
FERC to assert jurisdiction over bundled retail transmis-
sions or to mandate unbundling of retail transmissions. Id.,
at 694. Noting that the FPA “clearly contemplates state ju-
risdiction over local distribution facilities and retail sales,”
the Court of Appeals held:

“A regulator could reasonably construe transmissions
bundled with generation and delivery services and sold
to a consumer for a single charge as either transmission
services in interstate commerce or as an integral compo-
nent of a retail sale. Yet FERC has jurisdiction over
one, while the states have jurisdiction over the other.
FERC’s decision to characterize bundled transmissions
as part of retail sales subject to state jurisdiction there-
fore represents a statutorily permissible policy choice to
which we must also defer under Chevron [U. S. A. Inc.

1See F'PC v. Florida Power & Light Co., 404 U. S. 453 (1972); Jersey
Central Power & Light Co. v. FPC, 319 U. S. 61 (1943).
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v. Natural Resources Defense Council, Inc., 467 U. S.
837, 842-843 (1984)].” Id., at 694—695.

Because of the importance of the proceeding, we granted
both the petition of the State of New York et al. (collectively
New York) questioning FERC’s assertion of jurisdiction
over unbundled retail transmissions and the petition of
Enron Power Marketing, Inc. (Enron), questioning FERC’s
refusal to assert jurisdiction over bundled retail transmis-
sions. 531 U.S. 1189 (2001). We address these two ques-
tions separately. At the outset, however, we note that no
petitioner questions the validity of the order insofar as it
applies to wholesale transactions: The parties dispute only
the proper scope of FERC’s jurisdiction over retail transmis-
sions. Furthermore, we are not confronted with any factual
issues. Finally, we agree with FERC that transmissions on
the interconnected national grids constitute transmissions in
interstate commerce. See, e.g., FPC v. Florida Power &
Light Co., 404 U. S. 453, 466-467 (1972); n. 5, supra.

I11

The first question is whether FERC exceeded its jurisdic-
tion by including unbundled retail transmissions within the
scope of its open access requirements in Order No. 888.
New York argues that FERC overstepped in this regard,
and that such transmissions—because they are part of retail
transactions—are properly the subject of state regulation.
New York insists that the jurisdictional line between the
States and FERC falls between the wholesale and retail
markets.

As the Court of Appeals explained, however, the landscape
of the electric industry has changed since the enactment of
the FPA, when the electricity universe was “neatly divided
into spheres of retail versus wholesale sales.” 225 F. 3d,
at 691. As the Court of Appeals also explained, the plain
language of the FPA readily supports FERC’s claim of juris-
diction. Section 201(b) of the FPA states that FERC’s
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jurisdiction includes “the transmission of electric energy
in interstate commerce” and “the sale of electric energy
at wholesale in interstate commerce.” 16 U. S. C. §824(b).
The unbundled retail transmissions targeted by FERC are
indeed transmissions of “electric energy in interstate com-
merce,” because of the nature of the national grid. There
is no language in the statute limiting FERC’s transmission
jurisdiction to the wholesale market, although the statute
does limit FERC’s sale jurisdiction to that at wholesale.
See 1bid.; cf. FPC v. Louisiana Power & Light Co., 406 U. S.
621, 636 (1972) (interpreting similar provisions of the Natu-
ral Gas Act, 15 U.S.C. §717(b), to mean that FPC juris-
diction “applies to interstate ‘transportation’ regardless
of whether the gas transported is ultimately sold retail or
wholesale”).

In the face of this clear statutory language, New York ad-
vances three arguments in support of its submission that the
statute draws a bright jurisdictional line between wholesale
transactions and retail transactions. First, New York con-
tends that the Court of Appeals applied an erroneous stand-
ard of review because it ignored the presumption against
federal pre-emption of state law; second, New York claims
that other statutory language and legislative history shows
a congressional intent to safeguard pre-existing state regula-
tion of the delivery of electricity to retail customers; and
third, New York argues that FERC jurisdiction over retail
transmissions would impede sound energy policy. These
arguments are unpersuasive.

The Presumption against Pre-emption

Pre-emption of state law by federal law can raise two quite
different legal questions. The Court has most often stated
a “presumption against pre-emption” when a controversy
concerned not the scope of the Federal Government’s author-
ity to displace state action, but rather whether a given state
authority conflicts with, and thus has been displaced by,
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the existence of Federal Government authority. See, e. g,
Hillsborough County v. Automated Medical Laboratories,
Inc., 471 U.S. 707, 715 (1985) (citing cases); see also Med-
tronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996); Cipollone
v. Liggett Group, Inc., 505 U.S. 504, 518 (1992). In such
a situation, the Court “‘start[s] with the assumption that
the historic police powers of the States were not to be
superseded . . . unless that was the clear and manifest pur-
pose of Congress.”” Hillsborough County, 471 U. S., at 715
(quoting Jones v. Rath Packing Co., 430 U. S. 519, 525 (1977)).
These are not such cases, however, because the question pre-
sented does not concern the validity of a conflicting state law
or regulation.

The other context in which “pre-emption” arises concerns
the rule “that a federal agency may pre-empt state law only
when and if it is acting within the scope of its congressionally
delegated authorityl[,] . . . [for] an agency literally has no
power to act, let alone pre-empt the validly enacted legisla-
tion of a sovereign State, unless and until Congress confers
power upon it.”  Louisiana Pub. Serv. Comm™n v. FCC, 476
U. S. 355, 374 (1986). This is the sort of case we confront
here—defining the proper scope of the federal power. Such
a case does not involve a “presumption against pre-emption,”
as New York argues, but rather requires us to be certain
that Congress has conferred authority on the agency. As
we have explained, the best way to answer such a question—
1. e., whether federal power may be exercised in an area of
pre-existing state regulation—*“is to examine the nature and
scope of the authority granted by Congress to the agency.”
Ibid. In other words, we must interpret the statute to de-
termine whether Congress has given FERC the power to
act as it has, and we do so without any presumption one way
or the other.

As noted above, the text of the FPA gives FERC jurisdic-
tion over the “transmission of electric energy in interstate
commerce and . . . the sale of electric energy at wholesale in
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interstate commerce.” 16 U.S. C. §824(b). The references
to “transmission” in commerce and “sale” at wholesale were
made part of §201 of the statute when it was enacted in
1935.11  Subsections (¢) and (d) of §201 explain, respectively,
the meaning of the terms “transmission” and “sale of electric
energy at wholesale.”1? This statutory text thus unambigu-
ously authorizes FERC to assert jurisdiction over two sepa-

1This reference is found twice in §201 of the FPA. Section 201(a), as
codified in 16 U. S. C. §824(a), states in full: “It is declared that the busi-
ness of transmitting and selling electric energy for ultimate distribution
to the public is affected with a public interest, and that Federal regulation
of matters relating to generation to the extent provided in this subchapter
and subchapter III of this chapter and of that part of such business which
consists of the transmission of electric energy in interstate commerce and
the sale of such energy at wholesale in interstate commerce is necessary
in the public interest, such Federal regulation, however, to extend only to
those matters which are not subject to regulation by the States.” (Em-
phasis added.)

Section 201(b)(1), as codified in 16 U. S. C. § 824(b)(1), states in full: “The
provisions of this subchapter shall apply to the transmission of electric
energy in interstate commerce and to the sale of electric energy at whole-
sale in interstate commenrce, but except as provided in paragraph (2) shall
not apply to any other sale of electric energy or deprive a State or State
commission of its lawful authority now exercised over the exportation of
hydroelectric energy which is transmitted across a State line. The Com-
mission shall have jurisdiction over all facilities for such transmission or
sale of electric energy, but shall not have jurisdiction, except as specifically
provided in this subchapter and subchapter III of this chapter, over facili-
ties used for the generation of electric energy or over facilities used in
local distribution or only for the transmission of electric energy in intra-
state commerce, or over facilities for the transmission of electric energy
consumed wholly by the transmitter.” (Emphasis added.)

12Section 201(c) of the FPA, as codified in 16 U. S. C. §824(c), explains
that “[flor the purpose of this subchapter, electric energy shall be held to
be transmitted in interstate commerce if transmitted from a State and
consumed at any point outside thereof; but only insofar as such transmis-
sion takes place within the United States.” Finally, §201(d), as codified
in 16 U.S. C. §824(d), states that the “term ‘sale of electric energy at
wholesale’ when used in this subchapter, means a sale of electric energy
to any person for resale.”
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rate activities—transmitting and selling. It is true that
FERC’s jurisdiction over the sale of power has been specifi-
cally confined to the wholesale market. However, FERC’s
jurisdiction over electricity transmissions contains no such
limitation. Because the FPA authorizes FERC’s juris-
diction over interstate transmissions, without regard to
whether the transmissions are sold to a reseller or directly
to a consumer, FERC’s exercise of this power is valid.

Legislative History

Attempting to discredit this straightforward analysis of
the statutory language, New York calls our attention to nu-
merous statements in the legislative history indicating that
the 1935 Congress intended to do no more than close the
“Attleboro gap,” by providing for federal regulation of
wholesale, interstate electricity transactions that the Court
had held to be beyond the reach of state authority in Attle-
boro, 273 U.S., at 89. To support this argument, and to
demonstrate that the 1935 Congress did not intend to sup-
plant any traditionally state-held jurisdiction, New York
points to language added to the FPA in the course of the
legislative process that evidences a clear intent to preserve
state jurisdiction over local facilities. For example, §201(a)
provides that federal regulation is “to extend only to those
matters which are not subject to regulation by the States.”
16 U.S. C. §824(a). And §201(b) states that FERC has no
jurisdiction “over facilities used for the generation of electric
energy or over facilities used in local distribution or only for
the transmission of electric energy in intrastate commerce,
or over facilities for the transmission of electric energy con-
sumed wholly by the transmitter.” 16 U. S. C. § 824(b).

It is clear that the enactment of the FPA in 1935 closed
the “Attleboro gap” by authorizing federal regulation of in-
terstate, wholesale sales of electricity—the precise subject
matter beyond the jurisdiction of the States in Attleboro.
And it is true that the above-quoted language from §201(a)
concerning the States’ reserved powers is consistent with
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the view that the FPA was no more than a gap-closing stat-
ute. It is, however, perfectly clear that the original FPA
did a good deal more than close the gap in state power identi-
fied in Attleboro. The FPA authorized federal regulation
not only of wholesale sales that had been beyond the reach
of state power, but also the regulation of wholesale sales that
had been previously subject to state regulation. See, e.g.,
Attleboro, 273 U. S., at 85-86 (noting, prior to the enactment
of the FPA, that States could regulate aspects of interstate
wholesale sales, as long as such regulation did not directly
burden interstate commerce). More importantly, as dis-
cussed above, the FPA authorized federal regulation of in-
terstate tramsmissions as well as of interstate wholesale
sales, and such transmissions were not of concern in Attle-
boro. Thus, even if Attleboro catalyzed the enactment of the
FPA, Attleboro does not define the outer limits of the stat-
ute’s coverage.

Furthermore, the portion of §201(a) cited by New York
concerning the preservation of existing state jurisdiction is
actually consistent with Order No. 888, because unbundled
interstate transmissions of electric energy have never been
“subject to regulation by the States,” 16 U.S. C. §824(a).
Indeed, unbundled transmissions have been a recent develop-
ment. As FERC explained, at the time that the FPA was
enacted, transmissions were bundled with the energy itself,
and electricity was delivered to both wholesale and retail
customers as a complete, bundled package. Order No. 888,
at 31,639. Thus, in 1935, there was neither state nor federal
regulation of what did not exist.'®

BFERC recognized this point in reaching its jurisdictional conclusion:
“Rather than claiming ‘new’ jurisdiction, the Commission is applying the
same statutory framework to a business environment in which . . . retail
sales and transmission service are provided in separate transactions. . . .
Because these types of products and transactions were not prevalent in
the past, the jurisdictional issue before us did not arise and . . . the Com-
mission cannot be viewed as ‘disturbing’ the jurisdiction of state reg-
ulators prior to and after the Attleboro case.” Order No. 888-A, at
30,339-30,340.
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Moreover, we have described the precise reserved state
powers language in §201(a) as a mere “‘policy declaration’”
that “‘cannot nullify a clear and specific grant of jurisdiction,
even if the particular grant seems inconsistent with the
broadly expressed purpose.”” FPC v. Southern Cal. Edi-
son Co.,, 376 U.S. 205, 215 (1964) (quoting Conmnecticut
Light & Power Co. v. FPC, 324 U. S. 515, 527 (1945)); see also
United States v. Public Util. Comm’n of Cal., 345 U. S. 295,
311 (1953). Because the FPA contains such “a clear and
specific grant of jurisdiction” to FERC over interstate trans-
missions, as discussed above, the prefatory language cited
by New York does not undermine FERC’s jurisdiction.

New York is correct to point out that the legislative his-
tory is replete with statements describing Congress’ intent
to preserve state jurisdiction over local facilities. The senti-
ment expressed in those statements is incorporated in the
second sentence of §201(b) of the FPA, as codified in 16
U. S. C. §824(b), which provides:

“The Commission shall have jurisdiction over all facili-
ties for such transmission or sale of electric energy, but
shall not have jurisdiction, except as specifically pro-
vided in this subchapter and subchapter III of this chap-
ter, over facilities used for the generation of electric en-
ergy or over facilities used in local distribution or only
for the transmission of electric energy in intrastate com-
merce, or over facilities for the transmission of electric
energy consumed wholly by the transmitter.”

Yet, Order No. 888 does not even arguably affect the States’
jurisdiction over three of these subjects: generation facilities,
transmissions in intrastate commerce, or transmissions con-
sumed by the transmitter. Order No. 888 does discuss local
distribution facilities, and New York argues that, as a result,
FERC has improperly invaded the States’ authority “over
facilities used in local distribution,” 16 U.S.C. §824(b).
However, FERC has not attempted to control local distri-
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bution facilities through Order No. 888. To the contrary,
FERC has made clear that it does not have jurisdiction over
such facilities, Order No. 888, at 31,969, and has merely set
forth a seven-factor test for identifying these facilities, with-
out purporting to regulate them, id., at 31,770-31,771.

New York also correctly states that the legislative history
demonstrates Congress’ interest in retaining state juris-
diction over retail sales. But again, FERC has carefully
avoided assuming such jurisdiction, noting repeatedly that
“the FPA does not give the Commission jurisdiction over
sales of electric energy at retail.” Id., at 31,969. Because
federal authority has been asserted only over unbundled
transmissions, New York retains jurisdiction of the ultimate
sale of the energy. And, as discussed below, FERC did not
assert jurisdiction over bundled retail transmissions, leaving
New York with control over even the transmission compo-
nent of bundled retail sales.

Our evaluation of the extensive legislative history re-
viewed in New York’s brief is affected by the importance of
the changes in the electricity industry that have occurred
since the FPA was enacted in 1935. No party to these cases
has presented evidence that Congress foresaw the industry’s
transition from one of local, self-sufficient monopolies to one
of nationwide competition and electricity transmission. Nor
is there evidence that the 1935 Congress foresaw the possi-
bility of unbundling electricity transmissions from sales.
More importantly, there is no evidence that if Congress had
foreseen the developments to which FERC has responded,
Congress would have objected to FERC’s interpretation of
the FPA. Whatever persuasive effect legislative history
may have in other contexts, here it is not particularly helpful
because of the interim developments in the electric industry.
Thus, we are left with the statutory text as the clearest guid-
ance. That text unquestionably supports FERC’s jurisdic-
tion to order unbundling of wholesale transactions (which
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none of the parties before us questions), as well as to regu-
late the unbundled transmissions of electricity retailers.

Sound Energy Policy

New York argues that FERC jurisdiction over unbundled
retail transmission will impede sound energy policy. Spe-
cifically, New York cites the States’ interest in overseeing
the maintenance of transmission lines and the siting of new
lines. It is difficult for us to evaluate the force of these ar-
guments because New York has not separately analyzed the
impact of the loss of control over unbundled retail transmis-
sions, as opposed to the loss of control over retail transmis-
sions generally, and FERC has only regulated unbundled
transactions. Moreover, FERC has recognized that the
States retain significant control over local matters even
when retail transmissions are unbundled. See, e. g., Order
No. 888, at 31,782, n. 543 (“Among other things, Congress left
to the States authority to regulate generation and transmis-
sion siting”); id., at 31,782, n. 544 (“This Final Rule will not
affect or encroach upon state authority in such traditional
areas as the authority over local service issues, including re-
liability of local service; administration of integrated re-
source planning and utility buy-side and demand-side deci-
sions, including DSM [demand-side management]; authority
over utility generation and resource portfolios; and authority
to impose nonbypassable distribution or retail stranded cost
charges”). We do note that the Edison Electric Institute,
which is a party to these cases, and which represents that
its members own approximately 70% of the transmission
facilities in the country, does not endorse New York’s objec-
tions to Order No. 888. And, regardless of their persuasive-
ness, the sort of policy arguments forwarded by New York
are properly addressed to the Commission or to the Con-
gress, not to this Court. E.g., Chemehuevi Tribe v. FPC,
420 U. S. 395, 423 (1975).
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Objecting to FERC’s order from the opposite direction,
Enron argues that the FPA gives FERC the power to apply
its open access remedy to bundled retail transmissions of
electricity, and, given FERC’s findings of undue discrimina-
tion, that FERC had a duty to do so. In making this argu-
ment, Enron persistently claims that FERC held that it had
no jurisdiction to grant the relief that Enron seeks.'* That
assumption is incorrect: FERC chose not to assert such ju-
risdiction, but it did not hold itself powerless to claim juris-
diction. Indeed, FERC explicitly reserved decision on the
jurisdictional issue that Enron claims FERC decided. See
Order No. 888, at 31,699 (explaining that Enron’s position
raises “numerous difficult jurisdictional issues that we be-
lieve are more appropriately considered when the Commis-
sion reviews unbundled retail transmission tariffs that may
come before us in the context of a state retail wheeling pro-
gram”). Absent Enron’s flawed assumption, FERC’s ruling
is clearly acceptable.

14 See, e. g., Brief for Petitioner in No. 00-809, p. 12 (“FERC . . . held
itself powerless to address the vast majority of the problem”); id., at 14
(“FERC determined, however, that it did not have authority to extend its
functional unbundling remedy to transmissions for bundled retail sales”);
1id., at 18 (“FERC’s decision that it did not have jurisdiction to apply [an
open access transmission tariff] to transmissions for bundled retail sales
was contrary to law”); id., at 20 (“[FERC found] no jurisdiction when the
cost of the transmission is bundled with the cost of power at retail”).

Surprisingly, FERC seemed to agree with Enron’s characterization of
its holding at some places in its own brief. FE.g., Brief for Respondent
FERC 44-45 (“The Commission reasonably concluded that Congress has
not authorized federal regulation of the transmission component of bun-
dled retail sales of electric energy” (emphasis added)). Yet, FERC’s brief
also stated more accurately that FERC had decided not to assert jurisdic-
tion, rather than concluded that it lacked the power to do so. FE.g., id., at
15 (“IFERC] was not asserting jurisdiction to order utilities to unbundle
their retail services . . .”); id., at 49 (citing “the Commission’s reasonable
decision not to override the States’ historical regulation of transmission
that is bundled with a retail sale of energy”).
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As noted above, in both Order No. 888 and rehearing
Order No. 888-A, FERC gave two reasons for refusing to
extend its open access remedy to bundled retail transmis-
sions. First, FERC explained that such relief was not “nec-
essary.” Order No. 888, at 31,699; see also Order No. 888-A,
at 30,225. Second, FERC noted that the regulation of bun-
dled retail transmissions “raises numerous difficult jurisdic-
tional issues” that did not need to be resolved in the present
context. Order No. 888, at 31,699; see also Order No. 888-A,
at 30,225-30,226. Both of these reasons provide valid sup-
port for FERC’s decision not to regulate bundled retail
transmissions.

First, with respect to FERC’s determination that it was
not “necessary” to include bundled retail transmissions in its
remedy, it must be kept in mind exactly what it was that
FERC sought to remedy in the first place: a problem with
the wholesale power market. FERC’s findings, as Enron
itself recognizes, concerned electric utilities’ use of their
market power to “‘deny their wholesale customers access to
competitively priced electric generation,”” thereby “‘deny-
[ing] consumers the substantial benefits of lower electricity
prices.”” Brief for Petitioner in No. 00-809, pp. 12-13 (quot-
ing NPRM 33,052) (emphasis added). The title of Order
No. 888 confirms FERC’s focus: “Promoting Wholesale Com-
petition Through Open Access Non-Discriminatory Trans-
mission Services . ...” Order No. 888, at 31,632 (emphasis
added). Indeed, FERC has, from the outset, identified its
goal as “facilitat[ing] competitive wholesale electric power
markets.” NPRM 33,049 (emphasis added).

To remedy the wholesale discrimination it found, FERC
chose to regulate all wholesale transmissions. It also regu-
lated unbundled retail transmissions, as was within its power
to do. See Part III, supra. However, merely because
FERC believed that those steps were appropriate to remedy
discrimination in the wholesale electricity market does not,
as Enron alleges, lead to the conclusion that the regulation



Cite as: 535 U. S. 1 (2002) 27

Opinion of the Court

of bundled retail transmissions was “necessary” as well.
Because FERC determined that the remedy it ordered con-
stituted a sufficient response to the problems FERC had
identified in the wholesale market, FERC had no §206 obli-
gation to regulate bundled retail transmissions or to order
universal unbundling.'®

Of course, it may be true that FERC’s findings concerning
discrimination in the wholesale electricity market suggest
that such discrimination exists in the retail electricity mar-
ket as well, as Enron alleges. Were FERC to investigate
this alleged discrimination and make findings concerning
undue discrimination in the retail electricity market, § 206 of
the FPA would require FERC to provide a remedy for that
discrimination. See 16 U. S. C. §824e(a) (upon a finding of
undue discrimination, “the Commission shall determine the
just and reasonable . . . regulation, practice, or contract . . .
and shall fix the same by order”). And such a remedy could
very well involve FERC’s decision to regulate bundled re-
tail transmissions—Enron’s desired outcome. However, be-
cause the scope of the order presently under review did not
concern discrimination in the retail market, Enron is wrong
to argue that §206 requires FERC to provide a full array of
retail-market remedies.

Second, we can agree with FERC’s conclusion that Enron’s
desired remedy “raises numerous difficult jurisdictional is-
sues,” Order No. 888, at 31,699, without deciding whether
Enron’s ultimate position on those issues is correct. The is-
sues raised by New York concerning FERC’s jurisdiction
over unbundled retail transmissions are themselves serious.

»Indeed, given FERC’s acknowledgment “that recovery of legitimate
stranded costs is critical to the successful transition of the electric utility
industry from a tightly regulated, cost-of-service utility industry to an
open access, competitively priced power industry,” NPRM 33,052, it was
appropriate for FERC to confine the scope of its remedy to what was
truly “necessary”: the broader the remedy, the more complicated FERC’s
already challenging goal of permitting utilities to recover stranded costs.
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See Part I11, supra. It is obvious that a federal order claim-
ing jurisdiction over all retail transmissions would have even
greater implications for the States’ regulation of retail
sales—a state regulatory power recognized by the same stat-
utory provision that authorizes FERC’s transmission juris-
diction. See 16 U. S. C. §824(b) (giving FERC jurisdiction
over “transmission of electric energy,” but recognizing state
jurisdiction over “any . . . sale of electric energy” other than
“sale of electric energy at wholesale”). But even if we as-
sume, for present purposes, that Enron is correct in its claim
that the FPA gives FERC the authority to regulate the
transmission component of a bundled retail sale, we never-
theless conclude that the agency had discretion to decline to
assert such jurisdiction in this proceeding in part because of
the complicated nature of the jurisdictional issues. Like the
Court of Appeals, we are satisfied that FERC’s choice not
to assert jurisdiction over bundled retail transmissions in a
rulemaking proceeding focusing on the wholesale market
“represents a statutorily permissible policy choice.” 225 F.
3d, at 694-695.
Accordingly, the judgment of the Court of Appeals is
affirmed.
It is so ordered.

JUSTICE THOMAS, with whom JUSTICE SCALIA and JUs-
TICE KENNEDY join, concurring in part and dissenting in
part.

Today the Court finds that the Federal Energy Regulatory
Commission (FERC or Commission) properly construed its
statutory authority when it determined that: (1) it may re-
quire a utility that “unbundles” the cost of transmission from
the cost of electric energy to transmit competitors’ electric-
ity over its lines on the same terms that the utility applies
to its own energy transmissions; and (2) it need not impose
that requirement on utilities that continue to offer only “bun-
dled” retail sales. Under the Federal Power Act (FPA), 16
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U.S.C. §824 et seq., FERC has jurisdiction over all inter-
state transmission, regardless of the type of transaction with
which it is associated, and I concur in the Court’s holding
with respect to transmission used for unbundled retail sales
and join Parts II and III of its opinion. I dissent, however,
from the Court’s resolution of the question concerning trans-
mission used for bundled retail sales because I believe that
the Court fails to properly assess both the Commission’s ju-
risdictional analysis and its justification for excluding bun-
dled retail transmission from the Open Access Transmission
Tariff (OATT). FERC’s explanations are inadequate and do
not warrant our deference.
I

While the Court does not foreclose the possibility that
FERC’s jurisdiction extends to transmission associated with
bundled retail sales, the Court defers to FERC’s decision not
to apply the OATT to such transmission on the ground that
the Commission made a permissible policy choice, ante, at 28
(quoting Transmission Access Policy Study Group v. FERC,
225 F. 3d 667, 694-695 (CADC 2000)), and by reference to
FERC’s assertions that: (1) such relief was not “necessary,”
ante, at 26 (citing Order No. 888, FERC Stats. & Regs.,
Regs. Preambles, Jan. 1991-June 1996, {31,036, p. 31,699,
Order No. 888-A, FERC Stats. & Regs., Regs. Preambles,
July 1996-Dec. 2001, § 31,048, p. 30,225); and (2) “the regula-
tion of bundled retail transmissions ‘raises numerous difficult
jurisdictional issues’ that did not need to be resolved in the
present context.” Ante, at 26 (citing Order No. 888, at
31,699; Order No. 888-A, at 30,225-30,226). The Court con-
cludes that both reasons “provide valid support for FERC’s
decision not to regulate bundled retail transmissions.”
Ante, at 26.!

'T note that the “reasons” upon which the Court relies were made only
in the specific context of FERC’s explanation of its decision not to unbun-
dle retail transmission and distribution. Order No. 888, at 31,698-31,699.
The comments were not given as a general explanation for FERC’s
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I disagree. The Court defers to the Court of Appeals’
characterization of FERC’s decision as a “policy choice,”
rather than to any such characterization made by FERC it-
self? But a post-hoc rationalization offered by the Court of
Appeals is an insufficient basis for deference. “[A]n agency’s
action must be upheld, if at all, on the basis articulated by
the agency itself.” Motor Vehicle Mfrs. Assn. of United
States, Inc. v. State Farm Mut. Automobile Ins. Co., 463
U. S. 29, 50 (1983) (emphasis added).

Therefore, in order to properly assess FERC’s decision not
to apply the OATT to transmission connected to bundled re-
tail sales, we must carefully evaluate the two justifications
that the Court points to and relies on. Neither is sufficient.
As T discuss below, FERC failed to explain why regulating
such transmission is not “necessary,” and FERC’s inconclu-
sive jurisdictional analysis does not provide a sound basis for
our deference.

A

I cannot support the Court’s reliance on FERC’s explana-
tion that “[aJlthough the unbundling of retail transmission
and generation, as well as wholesale transmission and gener-
ation, would be helpful in achieving comparability, we do not
believe it is necessary.” Order No. 888, at 31,699. Aside
from this conclusory statement, FERC provides no explana-
tion as to why such regulation is unnecessary and attaches
no findings to support this single statement. As such, we

decision not to apply the OATT to transmission associated with bundled
retail sales, and FERC did not rely on the second explanation in Order
No. 888-A. See infra, at 41.

2 Specifically, the Court of Appeals stated that, in light of the fact that
a regulator could reasonably construe the transmission component of bun-
dled retail sales as either part of a retail sale or a transmission service in
interstate commerce, “FERC’s decision to characterize bundled transmis-
sions as part of retail sales subject to state jurisdiction therefore repre-
sents a statutorily permissible policy choice to which we must also defer
under Chevron [U. S. A. Inc. v. Natural Resources Defense Council, Inc.,
467 U. S. 837, 842-843 (1984)].” 225 F. 3d 667, 694-695 (CADC 2000).



Cite as: 535 U. S. 1 (2002) 31

Opinion of THOMAS, J.

have no basis for determining whether FERC’s decision is
justified. A brief review of the electric industry, and the
nature of transmission in particular, further calls into ques-
tion both FERC’s conclusory statement and its logical infer-
ence: That regulation of transmission is not necessary when
used in connection with one type of transaction but is neces-
sary when used for another.

An electric power system consists of three divisions: gen-
eration, transmission, and local distribution. Electricity is
generated at power plants where “a fuel such as coal, gas,
oil, uranium or hydro power is used to spin a turbine which
turns a generator to generate electricity.” Brief for Electri-
cal Engineers et al. as Amici Curiae 12 (hereinafter Brief
for Electrical Engineers). “[Glenerating stations continu-
ously feed electric energy into a web of transmission lines
(loosely referred to as ‘the grid’) at very high voltages.”
P. Fox-Penner, Electric Utility Restructuring: A Guide to
the Competitive Era 5 (1997) (hereinafter Fox-Penner).
The transmission lines in turn feed “substations (essentially
transformers) that reduce voltage and spread the power
from each transmission line to many successively smaller
distribution lines, culminating at the retail user.” Id., at
232

Unlike the other electricity components—and with the
exception of transmission in Alaska, Hawaii, and parts of
Texas—transmission is inherently interstate.* It takes
place over a network or grid, which consists of a configura-

3 At the local distribution centers, “the power flow is split to send power
to a number of primary feeder lines that lead to other transformers that
again step down and feed the power to secondary service lines that in
turn deliver the power to the utility’s customers.” Brief for Electrical
Engineers 13.

4In the contiguous United States, this system is composed of three
major grids: the Eastern Interconnection, the Western Interconnection,
and the Texas Interconnection. Restructuring of the Electric Power
Industry: A Capsule of Issues and Events, Energy Information Adminis-
tration 6 (DOE/EIA-X037, Jan. 2000).
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tion of interconnected transmission lines that cross state
lines. Brief for Electrical Engineers 13. These lines are
owned and operated by the Nation’s larger utilities. No in-
dividual utility, however, has “‘control over the actual trans-
fers of electric power and energy with any particular electric
system with which it is interconnected.”” Id., at 15 (quot-
ing Florida Power & Light Co., 37 F. P. C. 544, 549 (1967)).
Electricity flows at extremely high voltages across the net-
work in uncontrollable ways and cannot be easily directed
through a particular path from a specific generator to a con-
sumer. Fox-Penner 26-27. The “[tlransfer of electricity
from one point to another will, to some extent, flow over all
transmission lines in the interconnection, not just those in
the direct path of the transfer.” Van Nostrand’s Scientific
Encyclopedia 1096 (D. Considine ed., 8th ed. 1995). The en-
ergy flow depends on “where the load (demand for electric-
ity) and generation are at any given moment, with the en-
ergy always following the path (or paths) of least resistance.”
Brief for Electrical Engineers 13. The paths, however,
“change moment by moment.” Fox-Penner 27. And “[t]ry-
ing to predict the flow of electrons is akin to putting a drop
of ink into a water pipe flowing into a pool, and then trying
to predict how the ink drop will diffuse into the pool, and
which combination of outflow pipes will eventually contain
ink.”  Ibid.

Nonetheless, buyers and sellers do negotiate particular
contract paths, “route[s] nominally specified in an agree-
ment to have electricity transmitted between two points.”
T. Brennan, Shock to the System 76 (1996) (emphasis added).®

SFERC notes that whether transmission is in interstate commerce
“does not turn on whether the contract path for a particular power or
transmission sale crosses state lines, but rather follows the physical flow
of electricity.” Order No. 888, Appendix G, at 31,968. FERC states that
“[blecause of the highly integrated nature of the electric system, this re-
sults in most transmission of electric energy being ‘in interstate com-
merce.”” Ibid.



Cite as: 535 U. S. 1 (2002) 33

Opinion of THOMAS, J.

In practice, however, it is quite possible that most of the
power will never flow over the negotiated transmission lines.
The transactional arrangements, therefore, bear little resem-
blance to the physical behavior of electricity transmitted on
a power grid and, as such, it is impossible for either a utility
or FERC to isolate or distinguish between the transmission
used for bundled or unbundled wholesale or retail sales.
Given that it is impossible to identify which utility’s lines
are used for any given transmission, FERC’s decision to ex-
clude transmission because it is associated with a particular
type of transaction appears to make little sense. And this
decision may conflict with FERC’s statutory mandate to reg-
ulate when it finds unjust, unreasonable, unduly discrimina-
tory, or preferential treatment with respect to any transmis-
sion subject to its jurisdiction. See 16 U.S.C. §§824d,
824e.5 FERC clearly recognizes the statute’s mandate, stat-
ing in Order No. 888—A that “our authorities under the FPA
not only permit us to adapt to changing economic realities in
the electric industry, but also require us to do so, as neces-
sary to eliminate undue discrimination and protect electric-

6Section 824d(b), for example, provides:

“No public utility shall, with respect to any transmission or sale subject
to the jurisdiction of the Commission, (1) make or grant any undue prefer-
ence or advantage to any person or subject any person to any undue preju-
dice or disadvantage, or (2) maintain any unreasonable difference in rates,
charges, service, facilities, or in any other respect, either as between locali-
ties or as between classes of service.”

Section 824e(a) further provides that whenever FERC, after conducting
a hearing, finds that “any rate, charge, or classification, demanded, ob-
served, charged, or collected by any public utility for any transmission or
sale subject to the jurisdiction of the Commission, or that any rule, regula-
tion, practice, or contract affect[ing] such rate, charge, or classification is
unjust, unreasonable, unduly discriminatory or preferential, the Commis-
ston shall determine the just and reasonable rate, charge, classification, . . .
practice, or contract to be thereafter observed and in force, and shall fix
the same by order.” (Emphasis added.)
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ity customers.” Order No. 888-A, at 30,176.” And it is cer-
tainly possible that utilities that own or control lines on the
grid discriminate against entities that seek to use their
transmission lines regardless of whether the utilities them-
selves bundle or unbundle their transactions.® The fact that
FERC found undue discrimination with respect to transmis-
sion used in connection with both bundled and unbundled
wholesale sales and unbundled retail sales indicates that
such discrimination exists regardless of whether the trans-
mission is used in bundled or unbundled sales. Without
more, FERC’s conclusory statement that “unbundling of re-
tail transmission” is not “necessary” lends little support to
its decision not to regulate such transmission. And it sim-

"FERC likewise states in Order No. 888, at 31,634, that the “legal and
policy cornerstone of these rules is to remedy undue discrimination in
access to the monopoly owned transmission wires that control whether
and to whom electricity can be transported in interstate commerce.”
FERC also recognized that to comply with the statute’s mandate, it “must
eliminate the remaining patchwork of closed and open jurisdictional trans-
mission systems and ensure that all these systems, including those that
already provide some form of open access, cannot use monopoly power
over transmission to unduly discriminate against others.” Id., at 31,635.

8For example, the Electric Power Supply Association explains that
transmission owning utilities may discriminate against entities that seek
to use their transmission systems, thereby preventing the entities from
using their lines, in the following ways: (1) They may block available trans-
fer capacity—the capability of the physical transmission network to facili-
tate activity over and above its committed uses—by overscheduling trans-
mission for their own retail loads across “valuable” transmission paths;
(2) they may improperly avoid certain costs that other entities would be
subject to; or (3) they may fail to make accurate disclosure of available
transfer capability, causing “serious difficulties for suppliers attempting to
schedule electricity sales across their transmission facilities.” Brief for
Respondent Electric Power Supply Association 7-9. Similarly, petitioner
Enron explains that a “utility can reserve superior transmission capacity
for its own bundled retail sales, at times even closing its facilities to other
transmissions . . . forcing competitors of the utility to scramble for less
direct, less predictable and more expensive transmission options.” Brief
for Petitioner in No. 00-809, pp. 41-42.
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ply cannot be the case that the nature of the commercial
transaction controls the scope of FERC’s jurisdiction.

To be sure, I would not prejudge whether FERC must
require that transmission used for bundled retail sales be
subject to FERC’s open access tariff. At a minimum, how-
ever, FERC should have determined whether regulating
transmission used in connection with bundled retail sales
was in fact “necessary to eliminate undue discrimination and
protect electricity customers.” Ibid. FERC’s conclusory
statement instills little confidence that it either made this
determination or that it complied with the unambiguous dic-
tates of the statute. While the Court essentially ignores the
statute’s mandatory prescription by approving of FERC’s
decision as a permissible “policy choice,” the FPA simply
does not give FERC discretion to base its decision not to
remedy undue discrimination on a “policy choice.”

The Court itself struggles to find support for FERC’s con-
clusion that it was not “necessary” to regulate bundled retail
transmission in order to remedy discrimination. First, the
Court points to the fact that FERC’s findings concerned elec-
tric utilities’ use of their market power to “‘deny their
wholesale customers access to competitively priced electric
generation,” thereby ‘deny[ing] consumers the substantial
benefits of lower electricity prices.”” Amnte, at 26 (quoting
Brief for Petitioner in No. 00-809, pp. 12-13). Second, the
Court notes that the title of Order No. 888 confirms FERC’s
focus because it references promoting wholesale competition.
Ante, at 26. Finally, the Court relies on the fact that FERC
has identified its goal as “‘facilitat[ing] competitive whole-
sale electric power markets.”” Ibid. (quoting Notice of Pro-
posed Rulemaking, FERC Stats. & Regs., Proposed Regs.,
1988-1999, 32,514, p. 33,049; 60 Fed. Reg. 17662).

I fail to understand how these statements support FERC’s
determination that it was not “necessary” to regulate bun-
dled retail transmission. Utilities that bundle may use their
market power to discriminate against those seeking access
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to the lines in connection with either retail or wholesale
sales. It is certainly possible, perhaps even likely, that the
only way to remedy undue discrimination and ensure open
access to transmission services is to regulate all utilities that
operate transmission facilities, and not just those that use
their own lines for the purpose of wholesale sales or in con-
nection with unbundled retail transactions. FERC does not
suggest that the only entities that engage in discriminatory
behavior are those that use their transmission facilities for
wholesale sales or unbundled retail sales. And relying on
FERC’s reference to wholesale markets makes little sense
when FERC regulates transmission connected to retail sales
so long as the transmission is in a State that unbundles retail
sales or where the utility voluntarily unbundles. See infra,
at 41-42.

“We have frequently reiterated that an agency must co-
gently explain why it has exercised its discretion in a given
manner . . ..” Motor Vehicle Mfrs. Assn., 463 U. S., at 48.
Here, FERC’s failure to do so prevents us from evaluating
whether or not the agency engaged in reasoned decision-
making when it determined that it was not “necessary” to
regulate bundled retail transmission.

B

The Court also relies on FERC’s explanation that the
prospect of unbundling retail transmission and generation
“raises numerous difficult jurisdictional issues that we be-
lieve are more appropriately considered when the Commis-
sion reviews unbundled retail transmission tariffs that may
come before us in the context of a state retail wheeling
program.” Order No. 888, at 31,699. The Court provides
the following explanation for its decision to rely on this
statement:

“But even if we assume, for present purposes, that
Enron is correct in its claim that the FPA gives FERC
the authority to regulate the transmission component of
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a bundled retail sale, we nevertheless conclude that the
agency had discretion to decline to assert such jurisdic-
tion in this proceeding in part because of the compli-
cated nature of the jurisdictional issues.” Amnte, at 28.

This explanation is wholly unsatisfying, both because the
Court’s reliance on FERC’s statement fails to take into ac-
count the unambiguous language of the statute and because
FERC has given various inconsistent explanations of its
jurisdiction.

1

FERC’s statement implies that its decision not to regulate
was based, at least in part, both on a determination that
the statute is ambiguous and on a determination that certain
interstate transmission may fall outside of its jurisdiction.
The FPA, however, unambiguously grants FERC jurisdic-
tion over the interstate transmission of electric energy in
interstate commerce. 16 U. S. C. §824(b)(1). As the Court
notes, “[t]here is no language in the statute limiting FERC’s
transmission jurisdiction to the wholesale market.” Ante,
at 17. The Court correctly recognizes that “the FPA au-
thorizes FERC’s jurisdiction over interstate transmissions,
without regard to whether the transmissions are sold to a
reseller or directly to a consumer.” Ante, at 20.

Similarly, although FERC draws a jurisdictional line be-
tween transmission used in connection with bundled and un-
bundled retail sales, the statute makes no such distinction.
The terms “bundled” and “unbundled” are not found in the
statute.” The only jurisdictional line that the statute draws
with regard to transmission is between interstate and intra-
state. See §824(b)(1). Congress does not qualify its grant

9The difference between the two types of sales is that with an unbun-
dled retail sale, a utility, either voluntarily or pursuant to state law, pre-
sents separate charges for the electricity, the transmission service, and
the delivery service. In a bundled sale, all components are combined as
one charge. See Brief for Petitioner in No. 00-809, at 4-5.
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to FERC of jurisdiction over interstate transmission. Nor
does the Court explain how the statute grants FERC juris-
diction over unbundled retail transmission, yet is ambiguous
with respect to the question of bundled retail transmission.

Even if I agreed that the statute is ambiguous, FERC did
not purport to resolve an ambiguity in the passage upon
which the Court relies. Instead, FERC refused to resolve
what it considered to be a statutory ambiguity, in part be-
cause it determined that resolving this question was too dif-
ficult. Thus, while under Chevron U. S. A. Inc. v. Natural
Resources Defense Council, Inc., 467 U.S. 837, 842-843
(1984), the Court will defer to an agency’s reasonable inter-
pretation of an ambiguous statute, this passage does not pro-
vide an interpretation to which the Court can defer.

2

FERC does provide more explicit interpretations of its
jurisdiction elsewhere. It is difficult, however, to isolate
FERC’s position on this matter because FERC presents dif-
ferent interpretations in its orders, its brief, and at oral ar-
gument. At certain points, FERC affirmatively states that
it lacks jurisdiction to regulate this transmission; at other
times, FERC is noncommittal. The Court’s heavy reliance
on one statement, therefore, is misplaced. And while the
Court recognizes in a footnote that FERC made conflicting
representations, see ante, at 25, n. 14, in deciding to defer to
the agency the Court fails to place any weight on the fact
that the agency presented inconsistent positions. See
United States v. Mead Corp., 533 U. S. 218, 228 (2001) (“The
fair measure of deference to an agency administering its own
statute has been understood to vary with circumstances, and
courts have looked to the degree of the agency’s care, its
consistency, formality, and relative expertness, and to the
persuasiveness of the agency’s position . . .”). These incon-
sistencies alone, however, convince me that the Court should
neither defer to the aforementioned statement of FERC’s
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jurisdiction nor rely on any other explanation provided by
FERC.

For example, in its brief FERC argues that because the
statute is ambiguous, the Court of Appeals properly deferred
under Chevron to FERC’s reasonable decision not to regu-
late. Brief for Respondent FERC 49. FERC then con-
tends that it made a reasonable finding that it lacked juris-
diction over the transmission component of bundled retail
sales and that it was therefore not required to regulate the
transmission component. Id., at 49-50; see also id., at 44
(“The Commission reasonably concluded that Congress has
not authorized federal regulation of the transmission compo-
nent of bundled retail sales of electric energy”). The brief
also notes, however, that FERC has attempted to regulate
transmission connected to retail bundled sales and maintains
that it continues to believe that it has authority to require
public utilities to treat customers of unbundled interstate
transmission in a manner comparable to the treatment af-
forded bundled transmission users. Id., at 48.1°

At oral argument, FERC proposed a different explanation.
It stated that the agency was not disclaiming its authority
to order the unbundling of the transmission component of a

WEFERC earlier rejected the proposed curtailment provisions of a public
utility’s federal OATT that favored the utility’s bundled retail customers
over its wholesale transmission customers. It asserted that, in compli-
ance with Order No. 888 and in order to enforce the OATT, it could regu-
late transmission curtailment in a manner that had an indirect effect upon
the utility’s services to its retail customers. Brief for Respondent FERC
48; see Northern States Power Co. v. FERC, 176 F. 3d 1090, 1095 (CA8
1999). The United States Court of Appeals for the Eighth Circuit, noting
that “FERC concede[d] that it has no jurisdiction whatsoever over the
state’s regulation of [the utility’s] bundled retail sales activities,” held that
FERC exceeded its authority under the FPA. Id., at 1096. While I do
not endorse the court’s conclusion with respect to FERC’s jurisdiction,
I note that the Court of Appeals pointed to the inconsistencies in FERC’s
position, explaining that “FERC’s observation that no inherent conflict
exists between its mandates and practical application is viewed through
an adversarial bias.” Id., at 1094.
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retail sale. Tr. of Oral Arg. 42-43. FERC explained that
it lacks jurisdiction over the transmission “as long as the
State hasn’t unbundled [the retail sale], the utility has not
unbundled it, and FERC has not exercised whatever author-
ity it would have to unbundle it.” Id., at 50 (emphasis
added).

FERC’s orders present still more views of its jurisdiction.
As already noted, when considering whether FERC should
unbundle retail transmission and generation, FERC asserts
that this particular question “raises numerous difficult juris-
dictional issues” more appropriately considered at a later
time. Order No. 888, at 31,699. FERC, at other points,
however, makes clear its belief that there is a jurisdictional
line between unbundled and bundled retail transmission.
Explaining its “legal determination” that it has exclusive ju-
risdiction over unbundled retail transmission in interstate
commerce, FERC notes that it found “compelling the fact
that section 201 of the FPA, on its face, gives the Commis-
sion jurisdiction over transmission in interstate commerce
(by public utilities) without qualification.” Id., at 31,781.
Nonetheless, when addressing why “its authority attaches
only to unbundled, but not bundled, retail transmission in
interstate commerce,” FERC affirmatively states that “we
believe that when transmission is sold at retail as part and
parcel of the delivered product called electric energy, the
transaction is a sale of electric energy at retail” and that
“lulnder the FPA, the Commission’s jurisdiction over sales
of electric energy extends only to wholesale sales.” Ibid.

By contrast, when the “retail transaction is broken into
two products that are sold separately,” FERC “believe[s] the
jurisdictional lines change.” Ibid. FERC explains:

“In this situation, the state clearly retains jurisdiction
over the sale of the power. However, the unbundled
transmission service involves only the provision of
‘transmission in interstate commerce’ which, under the
FPA, is exclusively within the jurisdiction of the Com-
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mission. Therefore, when a bundled retail sale is un-
bundled and becomes separate transmission and power
sales transactions, the resulting transmission trans-
action falls within the Federal sphere of regulation.”
Ibid.

FERC here concludes that the act of unbundling itself
changes its jurisdictional lines. Unbundling, FERC notes,
may occur in one of two ways: (1) voluntarily by a public
utility or (2) as a result of a state retail access program that
orders unbundling. Ibid. KEither action brings the trans-
mission within the scope of FERC’s jurisdiction.
Subsequently, in Order No. 888-A, FERC responded to
rehearing requests by supplanting its earlier conclusion that
“the matter raises numerous difficult jurisdictional issues”
with the explanation quoted above from Order No. 888, at
31,781. See Order No. 888-A, at 30,225. It is possible,
therefore, that FERC abandoned its “difficult jurisdictional
issues” explanation altogether. Thus, while it is true that
FERC, at one point, evades the jurisdictional question by
deeming it too “difficult” to resolve, more often than not
FERC affirmatively concludes that it in fact does not have
jurisdiction over the transmission at issue here. From this
survey of FERC’s positions, I can only conclude that the
Court’s singular reliance on the one statement is misguided.

3

Finally, to the extent that FERC has concluded that it
lacks jurisdiction over transmission connected to bundled re-
tail sales, it ignores the clear statutory mandate. By refus-
ing to regulate the transmission associated with retail sales
in States that have chosen not to unbundle retail sales,
FERC has set up a system under which: (a) each State’s
internal policy decisions concerning whether to require un-
bundling controls the nature of federal jurisdiction; (b) a util-
ity’s voluntary decision to unbundle determines whether
FERC has jurisdiction; and (c) utilities that are allowed to
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continue bundling may discriminate against other companies
attempting to use their transmission lines. The statute nei-
ther draws these distinctions nor provides that the jurisdic-
tional lines shift based on actions taken by the States, the
public utilities, or FERC itself. While Congress understood
that transmission is a necessary component of all energy
sales, it granted FERC jurisdiction over all interstate trans-
mission, without qualification. As such, these distinctions
belie the statutory text.
II

As the foregoing demonstrates, I disagree with the defer-
ence the Court gives to FERC’s decision not to regulate
transmission connected to bundled retail sales. Because the
statute unambiguously grants FERC jurisdiction over all in-
terstate transmission and § 824e mandates that FERC rem-
edy undue discrimination with respect to all transmission
within its jurisdiction, at a minimum the statute required
FERC to consider whether there was discrimination in the
marketplace warranting application of either the OATT or
some other remedy.

I would not, as petitioner Enron requests, compel FERC
to apply the OATT to bundled retail transmissions. I would
vacate the Court of Appeals’ judgment and require FERC on
remand to engage in reasoned decisionmaking to determine
whether there is undue discrimination with respect to trans-
mission associated with retail bundled sales, and if so, what
remedy is appropriate.

For all of these reasons, I respectfully dissent from Part
IV of the Court’s opinion.
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If the Internal Revenue Service (IRS) has a claim for certain taxes for
which the return was due within three years before the individual tax-
payer files a bankruptey petition, its claim enjoys eighth priority under
11 U. S. C. §507(2)(8)(A)(i), and is nondischargeable in bankruptcy under
§523(a)(1)(A). The IRS assessed a tax liability against petitioners for
their failure to include payment with their 1992 income tax return filed
on October 15, 1993. On May 1, 1996, petitioners filed a Chapter 13
bankruptey petition, which they moved to dismiss before a reorganiza-
tion plan was approved. On March 12, 1997, the day before the Bank-
ruptey Court dismissed the Chapter 13 petition, petitioners filed a Chap-
ter 7 petition. A discharge was granted, and the case was closed.
When the IRS subsequently demanded that they pay the tax debt, peti-
tioners asked the Bankruptey Court to reopen the Chapter 7 case and
declare the debt discharged under §523(a)(1)(A), claiming that it fell
outside §507(a)(8)(A)(i)’s “three-year lookback period” because it per-
tained to a tax return due more than three years before their Chapter
7 filing. The court reopened the case, but sided with the IRS. Peti-
tioners’ tax return was due more than three years before their Chapter
7 filing but less than three years before their Chapter 13 filing. Holding
that the “lookback period” is tolled during the pendency of a prior bank-
ruptey petition, the court concluded that the 1992 debt had not been
discharged when petitioners were granted a discharge under Chapter 7.
The District Court and the First Circuit agreed.

Held: Section 507(a)(8)(A)(i)’s lookback period is tolled during the pend-
ency of a prior bankruptcy petition. Pp. 46-54.

(@) The lookback period is a limitations period subject to traditional
equitable tolling principles. It prescribes a period in which certain
rights may be enforced, encouraging the IRS to protect its rights before
three years have elapsed. Thus, it serves the same basic policies fur-
thered by all limitations periods: “repose, elimination of stale claims,
and certainty about a plaintiff’s opportunity for recovery and a defend-
ant’s potential liabilities.” Rotella v. Wood, 528 U. S. 549, 555. The
fact that the lookback commences on a date that may precede the date
when the IRS discovers its claim does not make it a substantive compo-
nent of the Bankruptcy Code as petitioners claim. Pp. 46-49.
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(b) Congress is presumed to draft limitations periods in light of the
principle that such periods are customarily subject to equitable tolling
unless tolling would be inconsistent with statutory text. Tolling is ap-
propriate here. Petitioners’ Chapter 13 petition erected an automatic
stay under §362(a), which prevented the IRS from taking steps to col-
lect the unpaid taxes. When petitioners later filed their Chapter 7 peti-
tion, the three-year lookback period therefore excluded time during
which their Chapter 13 petition was pending. Because their 1992 tax
return was due within that three-year period, the lower courts properly
held that the tax debt was not discharged. Tolling is appropriate re-
gardless of whether petitioners filed their Chapter 13 petition in good
faith or solely to run down the lookback period. In either case, the IRS
was disabled from protecting its claim. Pp. 49-51.

(c) The statutory provisions invoked by petitioners—§§ 523(b), 108(c),
and 507(a)(8)(A)(ii)—do not display an intent to preclude tolling here.
Pp. 51-53.

233 F. 3d 56, affirmed.

SCALIA, J., delivered the opinion for a unanimous Court.

Grenville Clark III argued the cause and filed briefs for
petitioners.

Patricia A. Millett argued the cause for the United
States. With her on the briefs were Solicitor General
Olson, Assistant Attorney General O’Comnnor, Deputy So-
licitor General Wallace, Bruce R. Ellisen, and Thomas J.
Sawyer.

JUSTICE SCALIA delivered the opinion of the Court.

A discharge under the Bankruptcy Code does not extin-
guish certain tax liabilities for which a return was due
within three years before the filing of an individual debt-
or’s petition. 11 U. S. C. §§523(a)(1)(A), 507(a)(8)(A)(1). We
must decide whether this “three-year lookback period” is
tolled during the pendency of a prior bankruptecy petition.

I

Petitioners Cornelius and Suzanne Young failed to include
payment with their 1992 income tax return, due and filed on
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October 15, 1993 (petitioners had obtained an extension of
the April 15 deadline). About $15,000 was owing. The In-
ternal Revenue Service (IRS) assessed the tax liability on
January 3, 1994, and petitioners made modest monthly pay-
ments ($40 to $300) from April 1994 until November 1995.
On May 1, 1996, they sought protection under Chapter 13 of
the Bankruptcy Code in the United States Bankruptey Court
for the District of New Hampshire. The bulk of their tax
liability (about $13,000, including accrued interest) remained
due. Before a reorganization plan was confirmed, however,
the Youngs moved on October 23, 1996, to dismiss their
Chapter 13 petition, pursuant to 11 U.S. C. §1307(b). On
March 12, 1997, one day before the Bankruptcy Court dis-
missed their Chapter 13 petition, the Youngs filed a new peti-
tion, this time under Chapter 7. This was a “no asset” peti-
tion, meaning that the Youngs had no assets available to
satisfy unsecured creditors, including the IRS. A discharge
was granted June 17, 1997; the case was closed September
22, 1997.

The IRS subsequently demanded payment of the 1992 tax
debt. The Youngs refused and petitioned the Bankruptecy
Court to reopen their Chapter 7 case and declare the debt
discharged. In their view, the debt fell outside the Bank-
ruptey Code’s “three-year lookback period,” §§523(a)(1)(A),
507(a)(8)(A)(), and had therefore been discharged, because it
pertained to a tax return due on October 15, 1993, more than
three years before their Chapter 7 filing on March 12, 1997.
The Bankruptcy Court reopened the case but sided with the
IRS. Although the Youngs’ 1992 income tax return was due
more than three years before they filed their Chapter 7 peti-
tion, it was due less than three years before they filed their
Chapter 13 petition on May 1, 1996. Holding that the
“three-year lookback period” is tolled during the pendency
of a prior bankruptcy petition, the Bankruptcy Court con-
cluded that the 1992 tax debt had not been discharged. The
District Court for the District of New Hampshire and Court
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of Appeals for the First Circuit agreed. 233 F. 3d 56 (2000).
We granted certiorari. 533 U. S. 976 (2001).

II

Section 523(a) of the Bankruptcy Code excepts certain in-
dividual debts from discharge, including any tax “of the kind
and for the periods specified in section . . . 507(a)(8) of this
title, whether or not a claim for such tax was filed or al-
lowed.” §523(a)(1)(A). Section 507(a), in turn, describes
the priority of certain claims in the distribution of the debt-
or’s assets. Subsection 507(a)(8)(A)(i) gives eighth priority
to “allowed unsecured claims of governmental units, only to
the extent that such claims are for— . . . a tax on or meas-
ured by income or gross receipts— . . . for a taxable year
ending on or before the date of the filing of the petition for
which a return, if required, is last due, including extensions,
after three years before the date of the filing of the peti-
tion ....” (Emphasis added.) This is commonly known as
the “three-year lookback period.” If the IRS has a claim
for taxes for which the return was due within three years
before the bankruptcy petition was filed, the claim enjoys
eighth priority under §507(a)(8)(A)(i) and is nondischarge-
able in bankruptcy under §523(a)(1)(A).

The terms of the lookback period appear to create a loop-
hole: Since the Code does not prohibit back-to-back Chapter
13 and Chapter 7 filings (as long as the debtor did not receive
a discharge under Chapter 13, see §§727(a)(8), (9)), a debtor
can render a tax debt dischargeable by first filing a Chapter
13 petition, then voluntarily dismissing the petition when the
lookback period for the debt has lapsed, and finally refiling
under Chapter 7. During the pendency of the Chapter 13
petition, the automatic stay of §362(a) will prevent the IRS
from taking steps to collect the unpaid taxes, and if the
Chapter 7 petition is filed after the lookback period has ex-
pired, the taxes remaining due will be dischargeable. Peti-
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tioners took advantage of this loophole, which, they believe,
is permitted by the Bankruptey Code.

We disagree. The three-year lookback period is a limita-
tions period subject to traditional principles of equitable toll-
ing. Since nothing in the Bankruptecy Code precludes equi-
table tolling of the lookback period, we believe the courts
below properly excluded from the three-year limitation the
period during which the Youngs’ Chapter 13 petition was
pending.

A

The lookback period is a limitations period because it pre-
scribes a period within which certain rights (namely, prior-
ity and nondischargeability in bankruptcy) may be enforced.
1 H. Wood, Limitations of Actions § 1, p. 1 (4th D. Moore ed.
1916). Old tax claims—those pertaining to returns due
more than three years before the debtor filed the bankruptey
petition—become dischargeable, so that a bankruptcy decree
will relieve the debtor of the obligation to pay. The period
thus encourages the IRS to protect its rights—by, say, col-
lecting the debt, 26 U. S. C. §§6501, 6502 (1994 ed. and Supp.
V), or perfecting a tax lien, §§6322, 6323(a), (f) (1994 ed.)—
before three years have elapsed. If the IRS sleeps on its
rights, its claim loses priority and the debt becomes dis-
chargeable. Thus, as petitioners concede, the lookback
period serves the same “basic policies [furthered by] all limi-
tations provisions: repose, elimination of stale claims, and
certainty about a plaintiff’s opportunity for recovery and
a defendant’s potential liabilities.” Rotella v. Wood, 528
U. S. 549, 555 (2000). It is true that, unlike most statutes
of limitations, the lookback period bars only some, and not
all, legal remedies! for enforcing the claim (viz., priority and

1 Equitable remedies may still be available. Traditionally, for example,
a mortgagee could sue in equity to foreclose mortgaged property even
though the underlying debt was time barred. Hardin v. Boyd, 113 U. S.
756, 765-766 (1885); 2 G. Glenn, Mortgages §§141-142, pp. 812-818 (1943);
see also Beach v. Ocwen Fed. Bank, 523 U. S. 410, 415-416 (1998) (recoup-
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nondischargeability in bankruptey); that makes it a more
limited statute of limitations, but a statute of limitations
nonetheless.

Petitioners argue that the lookback period is a substantive
component of the Bankruptey Code, not a procedural limita-
tions period. The lookback period commences on the date
the return for the tax debt “is last due,” §507(a)(8)(A)(i), not
on the date the IRS discovers or assesses the unpaid tax.
Thus, the IRS may have less than three years to protect
itself against the risk that a debt will become dischargeable
in bankruptey.

To illustrate, petitioners offer the following variation on
this case: Suppose the Youngs filed their 1992 tax return on
October 15, 1993, but had not received (as they received
here) an extension of the April 15, 1993, due date. Assume
the remaining facts of the case are unchanged: The IRS as-
sessed the tax on January 3, 1994; petitioners filed a Chapter
13 petition on May 1, 1996; that petition was voluntarily dis-
missed and the Youngs filed a new petition under Chapter 7
on March 12, 1997. In this hypothetical, petitioners argue,
their tax debt would have been dischargeable in the first
petition under Chapter 13. Over three years would have
elapsed between the due date of their return (April 15, 1993)
and their Chapter 13 petition (May 1, 1996). But the IRS—
which may not have discovered the debt until petitioners
filed a return on October 15, 1993—would have enjoyed less
than three years to collect the debt or prevent the debt from
becoming dischargeable in bankruptcy (by perfecting a tax
lien). The Code even contemplates this possibility, petition-
ers believe. Section 523(a)(1)(B)(ii) renders a tax debt non-
dischargeable if it arises from an untimely return filed within
two years before a bankruptcy petition. Thus, if petitioners
had filed their return on April 30, 1994 (more than two years
before their Chapter 13 petition), and if the IRS had been

ment is available after a limitations period has lapsed); United States v.
Dalm, 494 U. S. 596, 611 (1990) (same).
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unaware of the debt until the return was filed, the IRS would
have had only two years to act before the debt became dis-
chargeable in bankruptcy. For these reasons, petitioners
believe the lookback period is not a limitations period, but
rather a definition of dischargeable taxes.

We disagree. In the sense in which petitioners use the
term, all limitations periods are “substantive”: They define
a subset of claims eligible for certain remedies. And the
lookback is not distinctively “substantive” merely because it
commences on a date that may precede the date when the
IRS discovers its claim. There is nothing unusual about a
statute of limitations that commences when the claimant has
a complete and present cause of action, whether or not he is
aware of it. See 1 C. Corman, Limitation of Actions §6.1,
pp. 370, 378 (1991); 2 Wood, supra, §276¢(1), at 1411. As for
petitioners’ reliance on §523(a)(1)(B)(ii), that section proves,
at most, that Congress put different limitations periods on
different kinds of tax debts. All tax debts falling within the
terms of the three-year lookback period are nondischarge-
able in bankruptey. §§523(a)(1)(A), 507(a)(8)(A)(i). Even if
a tax debt falls outside the terms of the lookback period, it
is nonetheless nondischargeable if it pertains to an untimely
return filed within two years before the bankruptey petition.
§523(a)(1)(B)(ii). These provisions are complementary; they
do not suggest that the lookback period is something other
than a limitations period.

B

It is hornbook law that limitations periods are “custom-
arily subject to ‘equitable tolling,”” Irwin v. Department of
Veterans Affairs, 498 U. S. 89, 95 (1990), unless tolling would
be “inconsistent with the text of the relevant statute,”
United States v. Beggerly, 524 U. S. 38, 48 (1998). See also
American Pipe & Constr. Co. v. Utah, 414 U. S. 538, 5568—559
(1974); Holmberg v. Armbrecht, 327 U. S. 392, 397 (1946); Bai-
ley v. Glover, 21 Wall. 342, 349-350 (1875). Congress must
be presumed to draft limitations periods in light of this back-
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ground principle. Cf. National Private Truck Council, Inc.
v. Oklahoma Tax Comm’n, 515 U. S. 582, 589-590 (1995);
United States v. Shabani, 513 U. S. 10, 13 (1994). That is
doubly true when it is enacting limitations periods to be ap-
plied by bankruptcy courts, which are courts of equity and
“applly] the principles and rules of equity jurisprudence.”
Pepper v. Litton, 308 U. S. 295, 304 (1939); see also United
States v. Energy Resources Co., 495 U. S. 545, 549 (1990).

This Court has permitted equitable tolling in situations
“where the claimant has actively pursued his judicial reme-
dies by filing a defective pleading during the statutory pe-
riod, or where the complainant has been induced or tricked
by his adversary’s misconduct into allowing the filing dead-
line to pass.” Irwin, supra, at 96 (footnotes omitted). We
have acknowledged, however, that tolling might be appro-
priate in other cases, see, e.g., Baldwin County Welcome
Center v. Brown, 466 U. S. 147, 151 (1984) (per curiam), and
this, we believe, is one. Cf. Amy v. Watertown (No. 2), 130
U. S. 320, 325-326 (1889); 3 J. Story, Equity Jurisprudence
§1974, pp. 558-559 (14th W. Lyon ed. 1918). The Youngs’
Chapter 13 petition erected an automatic stay under §362,
which prevented the IRS from taking steps to protect its
claim. When the Youngs filed a petition under Chapter 7,
the three-year lookback period therefore excluded time dur-
ing which their Chapter 13 petition was pending. The
Youngs’ 1992 tax return was due within that three-year pe-
riod. Hence the lower courts properly held that the tax
debt was not discharged when the Youngs were granted a
discharge under Chapter 7.

Tolling is in our view appropriate regardless of petitioners’
intentions when filing back-to-back Chapter 13 and Chapter
7 petitions—whether the Chapter 13 petition was filed in
good faith or solely to run down the lookback period. In
either case, the IRS was disabled from protecting its claim
during the pendency of the Chapter 13 petition, and this pe-
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riod of disability tolled the three-year lookback period when
the Youngs filed their Chapter 7 petition.

C

Petitioners invoke several statutory provisions which they
claim display an intent to preclude tolling here. First they
point to §523(b), which, they believe, explicitly permits dis-
charge in a Chapter 7 proceeding of certain debts that were
nondischargeable (as this tax debt was) in a prior Chapter
13 proceeding. Petitioners misread the provision. Section
523(b) declares that

“a debt that was excepted from discharge under subsec-
tion (a)(1), (a)(3), or (a)(8) of this section . . . in a prior
case concerning the debtor . . . is dischargeable in a case
under this title unless, by the terms of subsection (a) of
this section, such debt is not dischargeable in the case
under this title.” (Emphasis added.)

The phrase “excepted from discharge” in this provision is
not synonymous (as petitioners would have it) with “nondis-
chargeable.” It envisions a prior bankruptey proceeding
that progressed to the discharge stage, from which discharge
a particular debt was actually “excepted.” It thus has no
application to the present case; and even if it did, the very
same arguments in favor of tolling that we have found per-
suasive with regard to §507 would apply to §523 as well.
One might perhaps have expected an explicit tolling provi-
sion in §523(b) if that subsection applied only to those debts
“excepted from discharge” in the earlier proceeding that
were subject to the three-year lookback—but in fact it also
applies to excepted debts (see §523(a)(3)) that were subject
to no limitations period. And even the need for tolling as
to debts that were subject to the three-year lookback is mini-
mal, since a separate provision of the Code, §727(a)(9), con-
strains successive discharges under Chapters 13 and 7: Gen-
erally speaking, six years must elapse between filing of the
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two bankruptcy petitions, which would make the need for
tolling of the three-year limitation nonexistent. The ab-
sence of an explicit tolling provision in §523 therefore sug-
gests nothing.

Petitioners point to two provisions of the Code, which, in
their view, do contain a tolling provision. Its presence
there, and its absence in §507, they argue, displays an intent
to preclude equitable tolling of the lookback period. We dis-
agree. Petitioners point first to § 108(c), which reads:

“Except as provided in section 524 of this title, if ap-
plicable nonbankruptcy law . . . fixes a period for com-
mencing or continuing a civil action in a court other than
a bankruptcy court on a claim against the debtor . . .,
and such period has not expired before the date of the
filing of the petition, then such period does not expire
until the later of—(1) the end of such period, including
any suspension of such period occurring on or after the
commencement of the case; or (2) 30 days after notice of
the termination or expiration of the stay ... with re-
spect to such claim.”

Petitioners believe §108(c)(1) contains a tolling provision.
The lower courts have split over this issue, compare, e. g.,
Rogers v. Corrosion Products, Inc., 42 F. 3d 292, 297 (CA5),
cert. denied, 515 U. S. 1160 (1995), with Garbe Iron Works,
Inc. v. Priester, 99 I11. 2d 84, 457 N. E. 2d 422 (1983); we need
not resolve it here. Even assuming petitioners are correct,
we would draw no negative inference from the presence of
an express tolling provision in §108(c)(1) and the absence of
one in §507. It would be quite reasonable for Congress to
instruct nonbankruptcy courts (including state courts) to
toll nonbankruptcy limitations periods (including state-law
limitations periods) while, at the same time, assuming that
bankruptcy courts will use their inherent equitable powers
to toll the federal limitations periods within the Code.
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Finally, petitioners point to a tolling provision in
§507(a)(8)(A), the same subsection that sets forth the three-
year lookback period. Subsection 507(a)(8)(A) grants eighth
priority to tax claims pertaining to returns that were due
within the three-year lookback period, §507(a)(8)(A)(), and
to claims that were assessed within 240 days before the debt-
or’s bankruptecy petition, §507(a)(8)(A)(ii). Whereas the
three-year lookback period contains no express tolling provi-
sion, the 240-day lookback period is tolled “any time plus 30
days during which an offer in compromise with respect to
such tax that was made within 240 days after such assess-
ment was pending.” §507(a)(8)(A)(ii). Petitioners believe
this express tolling provision, appearing in the same subsec-
tion as the three-year lookback period, demonstrates a statu-
tory intent not to toll the three-year lookback period.

If anything, §507(a)(8)(A)(ii) demonstrates that the Bank-
ruptcy Code incorporates traditional equitable principles.
An “offer in compromise” is a settlement offer submitted by
a debtor. When §507(a)(8)(A)(ii) was enacted, it was IRS
practice—though no statutory provision required it—to stay
collection efforts (if the Government’s interests would not be
jeopardized) during the pendency of an “offer in compro-
mise,” 26 CFR §301.7122-1(d)(2) (1978); M. Saltzman, IRS
Practice and Procedure 15.07[1], p. 15-47 (1981).2 Thus, a
court would not have equitably tolled the 240-day lookback
period during the pendency of an “offer in compromise,”
since tolling is inappropriate when a claimant has voluntarily
chosen not to protect his rights within the limitations period.
See, e. g., Irwin, 498 U. S., at 96. Hence the tolling provision
in §507(a)(8)(A)(ii) supplements rather than displaces princi-
ples of equitable tolling.

2The Code was amended in 1998 to prohibit collection efforts during the
pendency of an offer in compromise. See 26 U. S. C. §6331(k) (1994 ed.,
Supp. V).
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* * *

We conclude that the lookback period of 11 U.S.C.
§507(a)(8)(A)(i) is tolled during the pendency of a prior bank-
ruptey petition. The judgment of the Court of Appeals for
the First Circuit is affirmed.

It is so ordered.
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Federal Rule of Criminal Procedure 11 lays out steps that a judge must
take to ensure that a guilty plea is knowing and voluntary. Rule 11(h)’s
requirement that any variance from those procedures “which does not
affect substantial rights shall be disregarded” is similar to the general
“harmless-error” rule in Rule 52(a). However, Rule 11(h) does not in-
clude a plain-error provision comparable to Rule 52(b), which provides
that a defendant who fails to object to trial error may nonetheless have
a conviction reversed by showing among other things that plain error
affected his substantial rights. After respondent Vonn was charged
with federal bank robbery and firearm crimes, the Magistrate Judge
twice advised him of his constitutional rights, including the right to be
represented by counsel at every stage of the proceedings; Vonn signed
a statement saying that he had read and understood his rights; and he
answered yes to the court’s questions whether he had understood the
court’s explanation of his rights and whether he had read and signed
the statement. When Vonn later pleaded guilty to robbery, the court
advised him of the constitutional rights he was relinquishing, but
skipped the advice required by Rule (11)(c)(3) that he would have the
right to assistance of counsel at trial. Subsequently, Vonn pleaded
guilty to the firearm charge and to a later-charged conspiracy count.
Again, the court advised him of the rights he was waiving, but did not
mention the right to counsel. Eight months later, Vonn moved to with-
draw his guilty plea on the firearm charge but did not cite Rule 11 error.
The court denied the motion and sentenced him. On appeal, he sought
to set aside all of his convictions, for the first time raising Rule 11. The
Ninth Circuit agreed that there had been error and held that Vonn’s
failure to object before the District Court to the Rule 11 omission was
of no import because Rule 11(h) subjects all Rule 11 violations to
harmless-error review. Declining to go beyond the plea proceeding in
considering whether Vonn was aware of his rights, the court held that
the Government had not met its burden, under harmless-error review,
of showing no effect on substantial rights, and vacated the convictions.

Held:
1. A defendant who lets Rule 11 error pass without objection in the
trial court must satisfy Rule 52(b)’s plain-error rule. Pp. 62-74.
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(a) Relying on the canon that expressing one item of a commonly
associated group or series excludes another left unmentioned, Vonn
claims that Rule 11(h)’s specification of harmless-error review shows an
intent to exclude the plain-error standard with which harmless error is
paired in Rule 52. However, this canon is only a guide, whose fallibility
can be shown by contrary indications that adopting a particular rule or
statute was probably not meant to signal any exclusion of its common
relatives. Here, the harmless- and plain-error alternatives are associ-
ated together in Rule 52, having apparently equal dignity with Rule
11(h), and applying by its terms to error in the application of any other
Rule of Criminal Procedure. To hold that Rule 11(h)’s terms imply that
the latter half of Rule 52 has no application to Rule 11 errors would
amount to finding a partial repeal of Rule 52(b) by implication, a result
sufficiently disfavored, Ruckelshaus v. Monsanto Co., 467 U.S. 986,
1017, as to require strong support. Support, however, is not readily
found, for Vonn has merely selected one possible interpretation of the
supposedly intentional omission of a Rule 52(b) counterpart while logic
would equally allow a reading that, without a plain-error rule, a silent
defendant has no right of review on direct appeal. Pp. 63-66.

(b) Vonn attempts to find support for his reading by pointing be-
yond the Rule’s text to McCarthy v. United States, 394 U. S. 459—which
was decided when Rule 11 was relatively primitive—and the develop-
ments in that case’s wake culminating in Rule 11(h)’s enactment. One
clearly expressed Rule 11(h) objective was to end the practice of revers-
ing automatically for any Rule 11 error, a practice stemming from read-
ing McCarthy expansively to require that Rule 52(a)’s harmless-error
provision could not be applied in Rule 11 cases. However, McCarthy
had nothing to do with the choice between harmless-error and plain-
error review. Nor is there any persuasive reason to think that when
the Advisory Committee and Congress considered Rule 11(h) they ac-
cepted the view Vonn erroneously attributes to this Court in McCarthy.
The Advisory Committee focused on the disarray, after McCarthy,
among Courts of Appeals in treating trivial errors. The cases cited in
the Committee’s Notes cannot reliably be read to suggest that plain-
error review should never apply to Rule 11 errors, when the Notes
never made such an assertion and the cases never mentioned the plain-
error/harmless-error distinction. Rather, the Committee should be
taken at its word that the harmless-error provision was added because
some courts read McCarthy to require that Rule 52(a)’s general
harmless-error provision did not apply to Rule 11 proceedings. The
Committee implied nothing more than it said, and it certainly did not
implicitly repeal Rule 52(b) so far as it might cover a Rule 11 case.
Pp. 66-71.
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(c) Vonn’s position would also have a tendency to undercut the ob-
ject of Rule 32(e), which governs guilty plea withdrawal by creating an
incentive to file withdrawal motions before sentence, not afterward.
This tends to separate meritorious second thoughts and mere sour
grapes over a sentence once pronounced. But the incentive to think
and act early when Rule 11 is at stake would prove less substantial if a
defendant could be silent until direct appeal, when the Government
would always have the burden to prove harmlessness. Pp. 72-74.

2. A reviewing court may consult the whole record when considering
the effect of any Rule 11 error on substantial rights. The Advisory
Committee intended the error’s effect to be assessed on an existing rec-
ord, but it did not mean to limit that record strictly to the plea proceed-
ing, as the Ninth Circuit did here. McCarthy ostensibly supports that
court’s position; but it was decided before Rule 11(h) was enacted, and
it was not a case with a record on point. Here, in addition to the tran-
script of the plea hearing and Rule 11 colloquy, the record shows that
Vonn was advised of his right to trial counsel during his initial appear-
ance and twice at his first arraignment, and that four times either he or
his counsel affirmed that he had heard or read a statement of his rights
and understood them. Because there are circumstances in which de-
fendants may be presumed to recall information provided to them prior
to the plea proceeding, cf. Bousley v. United States, 523 U. S. 614, 618,
the record of Vonn’s initial appearance and arraignments is relevant in
fact and well within the Advisory Committee’s understanding of the
record that should be open to consideration. Since the transcripts of
Vonn’s first appearance and arraignment were not presented to the
Ninth Circuit, this Court should not resolve their bearing on his claim
before the Ninth Circuit has done so. Pp. 74-76.

224 F. 3d 1152, vacated and remanded.

SOUTER, J., delivered the opinion of the Court, Part IIT of which was
unanimous, and Parts I and IT of which were joined by REHNQUIST, C. J.,
and O’CONNOR, SCALIA, KENNEDY, THOMAS, GINSBURG, and BREYER, JJ.
STEVENS, J., filed an opinion concurring in part and dissenting in part,
post, p. T6.

Deputy Solicitor General Dreeben argued the cause for
the United States. With him on the briefs were Solicitor
General Olson, Acting Solicitor General Underwood, Acting
Assistant Attorney General Keeney, Paul R. Q. Wolfson,
and Joel M. Gershowitz.



58 UNITED STATES ». VONN

Opinion of the Court

Monica Knox argued the cause for respondent. With her
on the brief was Maria E. Stratton.*

JUSTICE SOUTER delivered the opinion of the Court.

The Government avoids reversal of a criminal conviction
by showing that trial error, albeit raised by a timely objec-
tion, affected no substantial right of the defendant and was
thus harmless. Fed. Rule Crim. Proc. 52(a). A defendant
who failed to object to trial error may nonetheless obtain
reversal of a conviction by carrying the converse burden,
showing among other things that plain error did affect his
substantial rights. Fed. Rule Crim. Proc. 52(b).

Rule 11(h) of the Federal Rules of Criminal Procedure is
a separate harmless-error rule applying only to errors com-
mitted under Rule 11, the rule meant to ensure that a guilty
plea is knowing and voluntary, by laying out the steps a trial
judge must take before accepting such a plea. Like Rule
52(a), it provides that a failure to comply with Rule 11 that
“does not affect substantial rights shall be disregarded.”
Rule 11(h) does not include a plain-error provision compara-
ble to Rule 52(b).

The first question here is whether a defendant who lets
Rule 11 error pass without objection in the trial court must
carry the burdens of Rule 52(b) or whether even the silent
defendant can put the Government to the burden of prov-
ing the Rule 11 error harmless.! The second question is

*Saul M. Pilchen and David M. Porter filed a brief for the National
Association of Criminal Defense Lawyers et al. as amict curiae urging
affirmance.

1'This question is rightly before us even though the Government did not
urge the Court of Appeals to adopt a plain-error standard. As the Court
of Appeals recognized, 224 F. 3d 1152, 1155 (CA9 2000), this position was
squarely barred by Circuit precedent holding that any Rule 11 error is
subject to harmless-error review. United States v. Odedo, 154 F. 3d 937,
940 (CA9 1998). Although the Government did not challenge Odedo as
controlling precedent, we have previously held that such a claim is pre-
served if made by the current litigant in “the recent proceeding upon
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whether a court reviewing Rule 11 error under either stand-
ard is limited to examining the record of the colloquy be-
tween court and defendant when the guilty plea was entered,
or may look to the entire record begun at the defendant’s
first appearance in the matter leading to his eventual plea.

We hold that a silent defendant has the burden to satisfy
the plain-error rule and that a reviewing court may consult
the whole record when considering the effect of any error on
substantial rights.

I

On February 28, 1997, respondent Alphonso Vonn was
charged with armed bank robbery, under 18 U.S.C.
§§2113(a) and (d), and using and carrying a firearm during
and in relation to a crime of violence, under 18 U. S. C.
§924(c). Vonn appeared that day before a Magistrate Judge,
who advised him of his constitutional rights, including “the
right to retain and to be represented by an attorney of [his]
own choosing at each and every sta[gle of the proceedings.”
App. 15. Vonn said that he had heard and understood his
rights, and the judge appointed counsel to represent him.

On March 17, 1997, three days after being indicted, Vonn,
along with his appointed counsel, appeared in court for his
arraignment. Again, the Magistrate Judge told Vonn about
his rights, including the right to counsel at all stages of the
proceedings. Vonn’s counsel gave the court a form entitled
“Statement of Defendant’s Constitutional Rights,” on which

which the lower courts relied for their resolution of the issue, and [the
litigant] did not concede in the current case the correctness of that prece-
dent.” Unaited States v. Williams, 504 U. S. 36, 44-45 (1992). Although
there evidently was some confusion as to the Government’s precise posi-
tion in Odedo, presumably because the Government argued there, as here,
that failure to raise a Rule 11 objection constitutes “waiver,” the Court of
Appeals understood the Government to contend that “forfeited error” is
subject to plain-error review. That, coupled with the fact that the Gov-
ernment did not concede below that Odedo was correctly decided, is
enough for us to take up this question.
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Vonn said he understood his rights, including the right to
counsel. His counsel signed a separate statement that he
was satisfied that Vonn had read and understood the state-
ment of his rights. The Clerk of Court then asked Vonn
whether he had heard and understood the court’s explanation
of his rights, and whether he had read and signed the state-
ment, and Vonn said yes to each question.

On May 12, 1997, Vonn came before the court and indicated
that he would plead guilty to armed bank robbery but would
g0 to trial on the firearm charge. The court then addressed
him and, up to a point, followed Rule 11(c)(3) of the Federal
Rules of Criminal Procedure. The judge advised Vonn of
the constitutional rights he would relinquish by pleading
guilty, but skipped the required advice that if Vonn were
tried he would have “the right to the assistance of counsel.”

Several months later, the stakes went up when the grand
jury returned a superseding indictment, charging Vonn
under an additional count of conspiracy to commit bank rob-
bery. Although he first pleaded not guilty to this charge as
well as the firearm count, at a hearing on September 3, 1997,
Vonn said he intended to change both pleas to guilty. Again,
the court advised Vonn of rights waived by guilty pleas, but
failed to mention the right to counsel if he went to trial.
This time, the prosecutor tried to draw the court’s attention
to its error, saying that she did not “remember hearing the
Court inform the defendant of his right to assistance of coun-
sel.” Id., at 61. The court, however, may have mistaken
the remark as going to Rule 11(c)(2), and answered simply
that Vonn was represented by counsel.?

Eight months later, Vonn moved to withdraw his guilty
plea on the firearm charge. He did not, however, cite Rule
11 error but instead based his request on his own mistake

2Rule 11(c)(2) provides that “if the defendant is not represented by an
attorney,” the court must inform the defendant that he “has the right to
be represented by an attorney at every stage of the proceeding and, if
necessary, one will be appointed to represent [him].”
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about facts relevant to the charge. The court denied this
motion, and on June 22, 1998, sentenced Vonn to 97 months
in prison.

On appeal, Vonn sought to set aside not only the firearm
conviction but the other two as well, for the first time mak-
ing an issue of the District Judge’s failure to advise him of
his right to counsel at trial, as required by the Rule. The
Court of Appeals agreed there had been error, and held that
Vonn’s failure to object before the District Court to its Rule
11 omission was of no import, since Rule 11(h) “supersedes
the normal waiver rule,” and subjects all Rule 11 violations
to harmless-error review, 224 F. 3d 1152, 1155 (CA9 2000)
(citing United States v. Odedo, 154 F. 3d 937 (CA9 1998)).
The consequence was to put the Government to the burden
of showing no effect on substantial rights.> The court de-
clined to “go beyond the plea proceeding in considering
whether the defendant was aware of his rights,” and did not
accept the record of Vonn’s plea colloquies as evidence that
Vonn was aware of his continuing right to counsel at trial.
224 F. 3d, at 1155. It held the Government had failed to
shoulder its burden to show the error harmless and vacated
Vonn’s convictions.

We granted certiorari, 531 U. S. 1189 (2001), to resolve con-
flicts among the Circuits on the legitimacy of (1) placing the
burden of plain error on a defendant appealing on the basis
of Rule 11 error raised for the first time on appeal,* and
(2) looking beyond the plea colloquy to other parts of the

3 As already noted, n. 1, supra, the Government in this case did not
specifically argue that the plain-error rule, Rule 52(b), governs this case;
that was its position in Odedo, 154 F. 3d, at 939, on which the Court of
Appeals relied for authority here. Hence, the Court of Appeals in this
case went no further than to reject the Government’s waiver argument.

4Compare, e. g., 224 F. 3d, at 1155 (case below); United States v. Lyons,
53 F. 3d 1321, 1322, n. 1 (CADC 1995), with United States v. Gandia-
Maysonet, 227 F. 3d 1, 5-6 (CA1 2000); United States v. Bashara, 27 F. 3d
1174, 1178 (CA6 1994); United States v. Cross, 57 F. 3d 588, 590 (CAT 1995);
and United States v. Quinones, 97 F. 3d 473, 475 (CA11 1996).
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official record to see whether a defendant’s substantial rights
were affected by a deviation from Rule 11.° We think the
Court of Appeals was mistaken on each issue, and vacate
and remand.

II

Rule 11 of the Federal Rules of Criminal Procedure re-
quires a judge to address a defendant about to enter a plea
of guilty, to ensure that he understands the law of his crime
in relation to the facts of his case, as well as his rights as a
criminal defendant. The Rule has evolved over the course
of 30 years from general scheme to detailed plan, which now
includes a provision for dealing with a slip-up by the judge
in applying the Rule itself. Subsection (h) reads that “[a]ny
variance from the procedures required by this rule which
does not affect substantial rights shall be disregarded.”
The language comes close to tracking the text of Rule 52(a),
providing generally for “harmless-error” review, that is, con-
sideration of error raised by a defendant’s timely objection,
but subject to an opportunity on the Government’s part to
carry the burden of showing that any error was harmless, as
having no effect on the defendant’s substantial rights. See
Fed. Rule Crim. Proc. 52(a) (“Any error, defect, irregularity
or variance which does not affect substantial rights shall be
disregarded”); United States v. Olano, 507 U.S. 725, 734
(1993).

Rule 52(a), however, has a companion in Rule 52(b), a
“plain-error” rule covering issues not raised before the dis-
trict court in a timely way: “Plain errors or defects affecting
substantial rights may be noticed although they were not
brought to the attention of the court.” When an appellate
court considers error that qualifies as plain, the tables are
turned on demonstrating the substantiality of any effect on

5Compare, e. g., 224 F. 3d, at 1155, with United States v. Parkins, 25
F. 3d 114, 118 (CA2 1994); United States v. Johnson, 1 F. 3d 296, 302 (CA5
1993); United States v. Lovett, 844 F. 2d 487, 492 (CA7 1988); United States
v. Jones, 143 F. 3d 1417, 1420 (CA11 1998); and Lyons, supra, at 1322-1323.
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a defendant’s rights: the defendant who sat silent at trial has
the burden to show that his “substantial rights” were af-
fected. Id., at 734-735. And because relief on plain-error
review is in the discretion of the reviewing court, a defend-
ant has the further burden to persuade the court that the
error “‘seriously affect[ed] the fairness, integrity or public
reputation of judicial proceedings.”” Id., at 736 (quoting
United States v. Atkinson, 297 U. S. 157, 160 (1936)).

The question here is whether Congress’s importation of
the harmless-error standard into Rule 11(h) without its com-
panion plain-error rule was meant to eliminate a silent de-
fendant’s burdens under the Rule 52(b) plain-error review,
and instead give him a right to subject the Government to
the burden of demonstrating harmlessness. If the answer
is yes, a defendant loses nothing by failing to object to obvi-
ous Rule 11 error when it occurs. We think the answer
is no.

A

Vonn’s most obvious recourse is to argue from the text
itself: Rule 11(h) unequivocally provides that a trial judge’s
“variance” from the letter of the Rule 11 scheme shall be
disregarded if it does not affect substantial rights, the classic
shorthand formulation of the harmless-error standard. It
includes no exception for nonobjecting defendants.

Despite this unqualified simplicity, however, Vonn does not
argue that Rule 11 error must always be reviewed on the
11(h) standard, with its burden on the Government to show
an error harmless. Even though Rule 11(h) makes no dis-
tinction between direct and collateral review, Vonn does not
claim even that the variant of harmless-error review applica-
ble on collateral attack, see Brecht v. Abrahamson, 507 U. S.
619, 638 (1993), would apply when evaluating Rule 11 error
on habeas review. Rather, he concedes that the adoption of
11(h) had no effect on the stringent standard for collateral
review of Rule 11 error under 28 U. S. C. §2255 (1994 ed.),
as established by our holding in United States v. Timmreck,
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441 U. S. 780 (1979), that a defendant cannot overturn a
guilty plea on collateral review absent a showing that the
Rule 11 proceeding was “‘inconsistent with the rudimentary
demands of fair procedure’” or constituted a “‘complete
miscarriage of justice,”” id., at 783 (quoting Hill v. United
States, 368 U. S. 424, 428 (1962)). The concession is prudent,
for the Advisory Committee Notes explaining the adoption
of Rule 11(h) speak to a clear intent to leave Timmreck un-
disturbed,® and there is no question of Timmreck’s validity
in the aftermath of the 1983 amendments.

Whatever may be the significance of the text of Rule 11(h)
for our issue, then, it cannot be as simple as the face of the
provision itself. Indeed, the closest Vonn gets to a persua-
sive argument that Rule 11 excuses a silent defendant from
the burdens of plain-error review is his invocation of the
common interpretive canon for dealing with a salient omis-
sion from statutory text. He claims that the specification of
harmless-error review in 11(h) shows an intent to exclude
the standard with which harmless error is paired in Rule 52,
the plain-error standard with its burdens on silent defend-
ants. The congressional choice to express the one standard
of review without its customary companion does not, how-
ever, speak with any clarity in Vonn’s favor.

5In the absence of a clear legislative mandate, the Advisory Committee
Notes provide a reliable source of insight into the meaning of a rule, espe-
cially when, as here, the rule was enacted precisely as the Advisory Com-
mittee proposed. See Beech Aircraft Corp. v. Rainey, 488 U. S. 153, 165—
166, n. 9 (1988) (where “Congress did not amend the Advisory Committee’s
draft in any way . . . the Committee’s commentary is particularly relevant
in determining the meaning of the document Congress enacted”). Al-
though the Notes are the product of the Advisory Committee, and not
Congress, they are transmitted to Congress before the rule is enacted
into law. See Amendments to Rules of Criminal Procedure, H. R. Doc.
No. 98-55 (1983) (submitting to Congress amendments to the Federal
Rules of Criminal Procedure, including the addition of Rule 11(h), accom-
panied by the report of the Judicial Conference containing the Advisory
Committee Notes to the amendment).
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At best, as we have said before, the canon that expressing
one item of a commonly associated group or series excludes
another left unmentioned is only a guide, whose fallibility
can be shown by contrary indications that adopting a particu-
lar rule or statute was probably not meant to signal any ex-
clusion of its common relatives. See Pauley v. BethEnergy
Mines, Inc., 501 U.S. 680, 703 (1991); cf. Burns v. United
States, 501 U. S. 129, 136 (1991) (“An inference drawn from
congressional silence certainly cannot be credited when it is
contrary to all other textual and contextual evidence of con-
gressional intent”). Here, the plausibility of an expression-
exclusion reading of Rule 11(h) is subject to one strike with-
out even considering what such a reading would mean in
practice, or examining the circumstances of adopting 11(h).
For here the harmless- and plain-error alternatives are asso-
ciated together in the formally enacted Rule 52, having ap-
parently equal dignity with Rule 11(h), and applying by its
terms to error in the application of any other Rule of crimi-
nal procedure. To hold that the terms of Rule 11(h) imply
that the latter half of Rule 52 has no application to Rule 11
errors would consequently amount to finding a partial repeal
of Rule 52(b) by implication, a result sufficiently disfavored,
Ruckelshaus v. Monsanto Co., 467 U. S. 986, 1017 (1984), as
to require strong support.

Support, however, is not readily found. In the first place,
even if we indulge Vonn with the assumption that Congress
meant to imply something by failing to pair a plain-error
provision with the harmless-error statement in Rule 11(h),
just what it would have meant is subject to argument. Vonn
thinks the implication is that defendants who let Rule 11
error pass without objection are relieved of the burden on
silent defendants generally under the plain-error rule, to
show the error plain, prejudicial, and disreputable to the ju-
dicial system. But, of course, this is not the only “implica-
tion” consistent with Congress’s choice to say nothing about
Rule 11 plain error. It would be equally possible, as a mat-
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ter of logie, to argue that if Rule 52(b) were implicitly made
inapplicable to Rule 11 errors, a defendant who failed to ob-
ject to Rule 11 errors would have no right of review on direct
appeal whatever. A defendant’s right to review of error he
let pass in silence depends upon the plain-error rule; no
plain-error rule, no direct review. Vonn has, then, merely
selected one possible interpretation of the supposedly inten-
tional omission of a Rule 52(b) counterpart, even though logic
would equally allow another one, not to Vonn’s liking.

B

Recognition of the equivocal character of any claimed im-
plication of speaking solely in terms of harmless error forces
Vonn to look beyond the text in hope of finding confirmation
for his reading as opposed to the one less hospitable to silent
defendants. And this effort leads him to claim support in
McCarthy v. United States, 394 U. S. 459 (1969), and the de-
velopments in the wake of that case culminating in the enact-
ment of Rule 11(h). This approach, at least, gets us on the
right track, for the one clearly expressed objective of Rule
11(h) was to end the practice, then commonly followed, of
reversing automatically for any Rule 11 error, and that
practice stemmed from an expansive reading of McCarthy.
What that case did, and did not, hold is therefore significant.

When McCarthy was decided, Rule 11 was relatively prim-
itive, requiring without much detail that the trial court per-
sonally address a defendant proposing to plead guilty and
establish on the record that he was acting voluntarily, with
an understanding of the charge and upon a factual basis sup-
porting conviction. Id., at 462." When McCarthy stood be-

"Prior to its amendment in 1975, Rule 11 provided, in relevant part:

“The court may refuse to accept a plea of guilty, and shall not accept
such plea or a plea of nolo contendere without first addressing the defend-
ant personally and determining that the plea is made voluntarily with
understanding of the nature of the charge and the consequences of the
plea. . .. The court shall not enter a judgment upon a plea of guilty unless
it is satisfied that there is a factual basis for the plea.”
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fore the District Court to plead guilty to tax evasion, how-
ever, the judge’s colloquy with him went no further than
McCarthy’s understanding of his right to a jury trial, the
particular sentencing possibilities, and the absence of any
threats or promises. There was no discussion of the ele-
ments of the crime charged, or the facts that might support
it. Indeed, despite the allegation that McCarthy had acted
“willfully and knowingly,” his lawyer consistently argued at
the sentencing hearing that his client had merely been ne-
glectful, 1bid. Although defense counsel raised no objection
to the trial court’s deficient practice under Rule 11, this
Court reversed the conviction on direct review. The Court
rested the result solely on the trial judge’s obvious failure to
conform to the Rule, id., at 464, and emphasized that the
Rule’s procedural safeguards served important constitu-
tional interests in guarding against inadvertent and ignorant
waivers of constitutional rights, id., at 465. Although the
Government asked to have the case remanded for further
evidentiary hearing and an opportunity to show that McCar-
thy’s plea had been made knowingly and voluntarily, the
Court said no and ordered the plea and resulting conviction
vacated.

Vonn does not, of course, claim that McCarthy held that a
silent defendant had no plain-error burden, but he says that
this must have been the Court’s understanding, or it would
have taken McCarthy’s failure to object to the trial judge’s
Rule 11 failings, combined with his failure to meet the re-
quirements of the plain-error rule, as a bar to relief. This
reasoning is unsound, however, for two reasons, the first
being that not a word was said in McCarthy about the plain-
error rule, or for that matter about harmless error. The
opinion said nothing about Rule 52 or either of the rules by
name. The parties’ briefs said nothing. The only serious
issue was raised by the Government’s request to remand the
case for a new evidentiary hearing on McCarthy’s state of
mind when he entered the plea, and not even this had any-
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thing to do with either the harmless- or plain-error rule.
Under the former, the Government’s opportunity and burden
is to show the error harmless based on the entire record
before the reviewing court, see United States v. Hasting, 461
U. S. 499, 509, n. 7 (1983); under the plain-error rule the Gov-
ernment likewise points to parts of the record to counter any
ostensible showing of prejudice the defendant may make, see
United States v. Young, 470 U. S. 1, 16 (1985). Under either
rule, the Government’s opportunity is to persuade with what
it has, not to initiate further litigation. Yet further litiga-
tion is what the Government wanted in McCarthy. It ar-
gued that if the Court did not think that the existing record
demonstrated that McCarthy’s plea had been knowing and
voluntary, the Court should remand for a further hearing
with new evidence affirmatively making this showing, 394
U. S., at 469. When the Court said no, it made no reference
to harmless or plain error, but cited the object of Rule 11
to eliminate time-wasting litigation after the fact about how
knowing and voluntary a defendant really had been at an
earlier hearing. Id., at 469-470. And it expressed intense
skepticism that any defendant would succeed, no matter how
little he understood, once the evidence at a subsequent hear-
ing showed that he had desired to plead. Id., at 469. In
sum, McCarthy had nothing to do with the choice between
harmless-error and plain-error review; the issue was simply
whether the Government could extend the litigation for addi-
tional evidence.

Vonn’s attempt to read the McCarthy Court’s mind is
therefore purely speculative. What is worse, however, his
speculation is less plausible than the view that the Court
would probably have held that McCarthy satisfied the plain-
error burdens if that had mattered. There was no question
that the trial judge had failed to observe Rule 11, and the
failing was obvious. So was the prejudice to McCarthy.
Having had no explanation from the judge of the knowing
and willful state of mind charged as of the time of the tax
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violation, he pleaded guilty and was later sentenced at a
hearing in which his lawyer repeatedly represented that Mc-
Carthy had been guilty of nothing but sloppiness.® The con-
tradiction between the plea and the denial of the mental
state alleged bespoke the prejudice of an unknowing plea, to
which the judge’s indifference was an affront to the integrity
of the judicial system. While we need not religitate or re-
write McCarthy at this point, it is safe to say that the actual
opinion is not even speculative authority that the plain-error
rule stops short of Rule 11 errors.

Nor is there any persuasive reason to think that when the
Advisory Committee and Congress later came to consider
Rule 11(h) they accepted the view Vonn erroneously attrib-
utes to this Court in McCarthy. The attention of the Advi-
sory Committee to the problem of Rule 11 error was not
drawn by McCarthy so much as by events that subsequently
invested that case with a significance beyond its holding. In
1975, a few years after McCarthy came down, Congress
transformed Rule 11 into a detailed formula for testing a
defendant’s readiness to proceed to enter a plea of guilty,
obliging the judge to give specified advice about the charge,
the applicable criminal statute, and even collateral law. The
Court in McCarthy had, for example, been content to say
that a defendant would need to know of the right against
self-incrimination and rights to jury trial and confrontation
before he could knowingly plead. But the 1975 revision of
Rule 11 required instruction on such further matters as
cross-examination in addition to confrontation, see Fed. Rule
Crim. Proc. 11(c)(3); the right to counsel “at . . . trial” even
when the defendant stood in court with a lawyer next to him
(as in this case), see ibid.; and even the consequences of any

8Nor did McCarthy claim that the guilty plea should be accepted on the
Alford theory that a defendant may plead guilty while protesting inno-
cence when he makes a conscious choice to plead simply to avoid the ex-
penses or vicissitudes of trial. North Carolina v. Alford, 400 U.S. 25
(1970).
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perjury the defendant might commit at the plea hearing, see
Rule 11(c)(5).

Although the details newly required in Rule 11 colloquies
did not necessarily equate to the importance of the overarch-
ing issues of knowledge and voluntariness already addressed
in the earlier versions of the Rule, some Courts of Appeals
felt bound to treat all Rule 11 lapses as equal and to read
McCarthy as mandating automatic reversal for any one of
them. See Advisory Committee’s Notes on 1983 Amend-
ments to Fed. Rule Crim. Proc. 11, 18 U. S. C. App., p. 1568
(hereinafter Advisory Committee’s Notes) (citing United
States v. Boone, 543 F. 2d 1090 (CA4 1976); United States V.
Journet, 544 F. 2d 633 (CA2 1976)). This approach imposed
a cost on Rule 11 mistakes that McCarthy neither required
nor justified, and by 1983 the practice of automatic reversal
for error threatening little prejudice to a defendant or dis-
grace to the legal system prompted further revision of Rule
11. Advisory Committee’s Notes 1568.

The Advisory Committee reasoned that, although a rule of
per se reversal might have been justified at the time McCar-
thy was decided, “[aln inevitable consequence of the 1975
amendments was some increase in the risk that a trial judge,
in a particular case, might inadvertently deviate to some de-
gree from the procedure which a very literal reading of Rule
11 would appear to require.” Advisory Committee’s Notes
1568. After the amendments, “it became more apparent
than ever that Rule 11 should not be given such a crabbed
interpretation that ceremony was exalted over substance.”
Ibid.

Vonn thinks the Advisory Committee’s report also includes
a signal that it meant to dispense with a silent defendant’s
plain-error burdens. He stresses that the report cited
Courts of Appeals cases of “crabbed interpretation” that had
given relief to nonobjecting defendants. By proposing only
a harmless-error amendment to correct the mistakes made
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in these cases, he says, the Committee must have thought
that the Government’s only answer to nonobjecting defend-
ants should be to prove error harmless, if it could. But this
argument ignores the fact that these cases were not merely
instances of automatic reversal, but were cited along with
harmless-error cases as illustrations of the “considerable dis-
agreement” that arose after McCarthy among Courts of Ap-
peals in treating errors of trivial significance. See Advisory
Committee’s Notes 1568. Given the Advisory Committee’s
apparent focus on the disarray among courts, the citations
Vonn points to cannot reliably be read to suggest that plain-
error review should never apply to Rule 11 errors, when the
Advisory Committee Notes never made such an assertion
and the reported cases cited by the Committee never men-
tioned the plain-error/harmless-error distinction.

We think, rather, that the significance of Congress’s choice
to adopt a harmless-error rule is best understood by taking
the Advisory Committee at its word. “It must ... be em-
phasized that a harmless error provision has been added to
Rule 11 because some courts have read McCarthy as mean-
ing that the general harmless error provision in Rule 52(a)
cannot be utilized with respect to Rule 11 proceedings.”
Id., at 1569. The Committee said it was responding sim-
ply to a claim that the harmless-error rule did not apply.
Having pinpointed that problem, it gave a pinpoint answer.
If instead the Committee had taken note of claims that
“Rule 52” did not apply, or that “neither harmless-error nor
plain-error rule applied,” one could infer that enacting a
harmless-error rule and nothing more was meant to rule out
anything but harmless-error treatment. But by providing
for harmless-error review in response to nothing more than
the claim that harmless-error review would itself be errone-
ous, the Advisory Committee implied nothing more than it
said, and it certainly did not implicitly repeal Rule 52(b) so
far as it might cover a Rule 11 case.
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A further reason to doubt that Congress could have in-
tended Vonn’s position is the tendency it would have to
undercut the object of Rule 32(e), which governs withdraw-
ing a plea of guilty by creating an incentive to file with-
drawal motions before sentence, not afterward. A trial
judge is authorized to grant such a presentence motion if
the defendant carries the burden of showing a “fair and just
reason” for withdrawal, and a defendant who fails to move
for withdrawal before sentencing has no further recourse ex-
cept “direct appeal or . . . motion under 28 U. S. C. 2255,”
subject to the rules covering those later stages. Fed. Rule
Crim. Proc. 32(e). Whatever the “fair and just” standard
may require on presentence motions,” the Advisory Commit-
tee Notes confirm the textual suggestion that the Rule
creates a “‘near-presumption’” against granting motions
filed after sentencing, Advisory Committee’s Notes on 1983
Amendment to Fed. Rule Crim. Proc. 32, 18 U. S. C. App,,
p. 1621 (quoting United States v. Barker, 514 F. 2d 208, 219
(CADC 1975)). This is only good sense; in acting as an
incentive to think through a guilty plea before sentence is
imposed, the Rule tends to separate meritorious second
thoughts (say, a defendant’s doubts about his understanding)
and mere sour grapes over a sentence once pronounced.
The “near-presumption” concentrates plea litigation in the
trial courts, where genuine mistakes can be corrected easily,
and promotes the finality required in a system as heavily
dependent on guilty pleas as ours.

9The Courts of Appeals have held that a Rule 11 violation that is harm-
less under Rule 11(h) does not rise to the level of a “fair and just reason”
for withdrawing a guilty plea. See United States v. Driver, 242 F. 3d 767,
769 (CAT7 2001) (“Even an established violation of Rule 11 can be harmless
error . . . and thus not a ‘fair and just reason’ to return to Square One”);
United States v. Siegel, 102 F. 3d 477, 481 (CA11 1996); United States v.
Martinez-Molina, 64 F. 3d 719, 734 (CA1 1995).
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But the incentive to think and act early when Rule 11 is
at stake would prove less substantial if Vonn’s position were
law; a defendant could choose to say nothing about a judge’s
plain lapse under Rule 11 until the moment of taking a direct
appeal, at which time the burden would always fall on the
Government to prove harmlessness. A defendant could
simply relax and wait to see if the sentence later struck him
as satisfactory; if not, his Rule 11 silence would have left
him with clear but uncorrected Rule 11 error to place on
the Government’s shoulders. This result might, perhaps, be
sufferable if there were merit in Vonn’s objection that apply-
ing the plain-error standard to a defendant who stays mum
on Rule 11 error invites the judge to relax. The plain-error
rule, he says, would discount the judge’s duty to advise the
defendant by obliging the defendant to advise the judge.
But, rhetoric aside, that is always the point of the plain-error
rule: the value of finality requires defense counsel to be on
his toes, not just the judge, and the defendant who just sits
there when a mistake can be fixed cannot just sit there when
he speaks up later on.!°

10 Contrary to JUSTICE STEVENS’s suggestion, post, at 78-80 (opinion
concurring in part and dissenting in part), there is nothing “perverse”
about conditioning the Government’s harmless-error burden on an objec-
tion when the judge commits Rule 11 error. A defendant’s right to coun-
sel on entering a guilty plea is expressly recognized in Rule 11(c)(2), and
counsel is obliged to understand the Rule 11 requirements. It is fair to
burden the defendant with his lawyer’s obligation to do what is reasonably
necessary to render the guilty plea effectual and to refrain from trifling
with the court. It therefore makes sense to require counsel to call a Rule
11 failing to the court’s attention. It is perfectly true that an uncounseled
defendant may not, in fact, know enough to spot a Rule 11 error, but when
a defendant chooses self-representation after a warning from the court of
the perils this entails, see Faretta v. California, 422 U. S. 806, 835 (1975),
Rule 11 silence is one of the perils he assumes. Any other approach is at
odds with Congress’s object in adopting Rule 11, recognized in McCarthy
v. United States, 394 U. S. 459, 465 (1969), to combat defendants’ “often
frivolous” attacks on the validity of their guilty pleas, by aiding the dis-
trict judge in determining whether the defendant’s plea was knowing and
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In sum, there are good reasons to doubt that expressing a
harmless-error standard in Rule 11(h) was meant to carry
any implication beyond its terms. At the very least, there
is no reason persuasive enough to think 11(h) was intended
to repeal Rule 52(b) for every Rule 11 case.

II1

The final question goes to the scope of an appellate court’s
enquiry into the effect of a Rule 11 violation, whatever the
review, plain error or harmless. The Court of Appeals con-
fined itself to considering the record of “the plea proceed-
ing,” 224 F. 3d, at 1156, applying Circuit precedent recogniz-
ing that the best evidence of a defendant’s understanding
when pleading guilty is the colloquy closest to the moment
he enters the plea. While there is no doubt that this posi-
tion serves the object of Rule 11 to eliminate wasteful post
hoc probes into a defendant’s psyche, McCarthy, 394 U. S., at
470, the Court of Appeals was more zealous than the policy
behind the Rule demands. The Advisory Committee in-
tended the effect of error to be assessed on an existing rec-
ord, no question, but it did not mean to limit that record
strictly to the plea proceedings: the enquiry “‘must be re-
solved solely on the basis of the Rule 11 transcript’ and the
other portions (e. g., sentencing hearing) of the limited record
made in such cases.” Advisory Committee’s Notes 1569
(quoting United States v. Coronado, 5564 F. 2d 166, 170, n. 5
(CA5 1977)).

True, language in McCarthy ostensibly supports the posi-
tion taken by the Court of Appeals (which did not, however,
rest on it); we admonished that “[t]here is no adequate substi-

voluntary and creating a record at the time of the plea supporting that
decision.

Vonn’s final retort that application of the plain-error rule would tend to
leave some “unconstitutional pleas” uncorrected obviates the question in
this case, which is who bears the burden of proving that Rule 11 error did
or did not prejudice the defendant: the Government or the defendant?
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tute for demonstrating in the record at the time the plea is
entered the defendant’s understanding of the nature of the
charge against him,” 394 U. S., at 470 (emphasis in original).
But McCarthy was decided before the enactment of Rule
11(h), which came with the commentary just quoted, and Mc-
Carthy in any event was not a case with a record of anything
on point, even outside the Rule 11 hearing. The Govern-
ment responded to the laconic plea colloquy not by referring
to anything illuminating in the record; instead it brought up
the indictment, tried to draw speculative inferences from
conversations McCarthy probably had with his lawyer, and
sought to present new evidence. The only serious alterna-
tive to “the record at the time the plea [was] entered” was an
evidentiary hearing for further factfinding by the trial court.

Here, however, there is a third source of information, out-
side the four corners of the transcript of the plea hearing
and Rule 11 colloquy, but still part of the record. Tran-
scripts brought to our attention show that Vonn was advised
of his right to trial counsel during his initial appearance be-
fore the Magistrate Judge and twice at his first arraignment.
The record shows that four times either Vonn or his counsel
affirmed that Vonn had heard or read a statement of his
rights and understood what they were. Because there are
circumstances in which defendants may be presumed to re-
call information provided to them prior to the plea proceed-
ing, cf. Bousley v. United States, 523 U. S. 614, 618 (1998) (a
defendant with a copy of his indictment before pleading
guilty is presumed to know the nature of the charge against
him), the record of Vonn’s initial appearance and arraignment
is relevant in fact, and well within the Advisory Committee’s
understanding of “other portions . . . of the limited record”
that should be open to consideration. It may be consid-
ered here.

The transcripts covering Vonn’s first appearance and ar-
raignment were not, however, presented to the Court of Ap-
peals. Probably owing to that court’s self-confinement to a
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narrower record, it made no express ruling on the part of
the Government’s rehearing motion requesting to make the
first-appearance and arraignment transcripts part of the ap-
pellate record. For that reason, even with the transcripts
now in the parties’ joint appendix filed with us, we should
not resolve their bearing on Vonn’s claim before the Court
of Appeals has done so. Adarand Constructors, Inc. v. Mi-
neta, 534 U. S. 103 (2001).

We therefore vacate the Court of Appeals’s judgment and
remand the case for further proceedings consistent with
this opinion.

It is so ordered.

JUSTICE STEVENS, concurring in part and dissenting in
part.

For the reasons stated in Part III of the Court’s opinion,
I agree that the effect of a violation of Rule 11 of the Federal
Rules of Criminal Procedure should be evaluated on the
basis of the entire record, rather than just the record of the
plea colloquy, and that a remand is therefore required. Con-
trary to the Court’s analysis in Part II of its opinion, how-
ever, I am firmly convinced that the history, the text of Rule
11, and the special office of the Rule all support the conclu-
sion, “urged by the Government” in McCarthy v. United
States, 394 U. S. 459, 469 (1969), that the burden of demon-
strating that a violation of that Rule is harmless is “place[d]
upon the Government,” ibid.

In McCarthy, after deciding that the trial judge had not
complied with Rule 11, the Court had to “determine the ef-
fect of that noncompliance, an issue that ha[d] engendered a
sharp difference . . . among the courts of appeals.” Id., at
468. The two alternatives considered by those courts were
the automatic reversal rule that we ultimately unanimously
endorsed in McCarthy and the harmless-error rule urged by
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the Government.! No one even argued that the defendant
should have the burden of proving prejudice.? The Court’s
conclusion that “prejudice inheres in a failure to comply with
Rule 11”7 was uncontroversial.? Id., at 471.

During the years preceding the 1983 amendment to Rule
11, it was generally understood that noncompliance with
Rule 11 in direct appeal cases required automatic reversal.
See Advisory Committee’s Notes on 1983 Amendments to
Fed. Rule Crim. Proc. 11, 18 U. S. C. App., p. 1568 (herein-
after Advisory Committee’s Notes) (citing United States v.
Boone, 543 F. 2d 1090 (CA4 1976); United States v. Journet,
544 F. 2d 633 (CA2 1976)). Thus, prior to the addition of
Rule 11(h), neither plain-error* nor harmless-error review
applied to Rule 11 violations. Rejecting McCarthy’s “ex-

! McCarthy was decided 15 years after the adoption of Rule 52, and yet
neither the parties nor the Court discussed the application of that Rule
despite the fact that the defendant had failed to object to the Rule 11
error.

2Nor did the Government make such an argument in the Court of Ap-
peals in this case. That should be a sufficient reason for refusing to con-
sider the argument here, see United States v. Williams, 504 U.S. 36,
55-61 (1992) (STEVENS, J., dissenting), but, as in Williams, the Court finds
it appropriate to accord “a special privilege for the Federal Government,”
id., at 59.

3“We thus conclude that prejudice inheres in a failure to comply with
Rule 11, for noncompliance deprives the defendant of the Rule’s procedural
safeguards that are designed to facilitate a more accurate determination
of the voluntariness of his plea.” McCarthy, 394 U.S., at 471-472.
Not a word in the proceedings that led to the amendment rejecting the
automatic reversal remedy questioned the validity of the proposition
that every violation of the Rule is presumptively prejudicial. The amend-
ment merely gives the Government the opportunity to overcome that
presumption.

4Rule 52(b) states: “Plain errors or defects affecting substantial rights
may be noticed although they were not brought to the attention of the
court.” When a court reviews for plain error, the burden is on the de-
fendant to show that the error affected his substantial rights. United
States v. Olano, 507 U. S. 725, 734-735 (1993).
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treme sanction of automatic reversal” for technical viola-
tions, Congress added subsection 11(h), which closely tracks
the harmless-error language of Rule 52(a).> Advisory Com-
mittee’s Notes 1569. As the Advisory Committee’s Notes
make clear, “Subdivision (h) makes no change in the respon-
sibilities of the judge at Rule 11 proceedings, but instead
merely rejects the extreme sanction of automatic reversal.”
Ibid. (emphasis deleted and added). The plain text thus em-
bodies Congress’ choice of incorporating the standard found
in Rule 52(a), while omitting that of Rule 52(b).® Because
the pre-existing background of Rule 11 was that Rule 52(b)
did not apply, and because the amendment adding Rule 52(a)
via subsection (h) did not also add Rule 52(b), the straight-
forward conclusion is that plain-error review does not apply
to Rule 11 errors.

Congress’ decision to apply only Rule 52(a)’'s harmless-
error standard to Rule 11 errors is tailored to the purpose
of the Rule. The very premise of the required Rule 11 collo-
quy is that, even if counsel is present, the defendant may not
adequately understand the rights set forth in the Rule unless
the judge explains them. It is thus perverse to place the
burden on the uninformed defendant to object to deviations
from Rule 11 or to establish prejudice arising out of the
judge’s failure to mention a right that he does not know he

®Rule 52(a) states: “Harmless error. Any error, defect, irregularity or
variance which does not affect substantial rights shall be disregarded.”
Rule 11(h) states: “Harmless error. Any variance from the procedures
required by this rule which does not affect substantial rights shall be
disregarded.”

5The Court incorrectly asserts that this is an argument for repeal by
implication of Rule 52(b). Amnte, at 65 (“To hold that the terms of Rule
11(h) imply that the latter half of Rule 52 has no application to Rule 11
errors would consequently amount to finding a partial repeal of Rule 52(b)
by implication, a result sufficiently disfavored”). This ignores the fact
that prior to the enactment of Rule 11(h), courts applied neither Rule 52(a)
nor (b) to Rule 11 violations.
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has.” Under the Court’s approach, the Government bears
the burden of establishing no harm only when the defendant
objects to the district court’s failure to inform him. In other
words, the Government must show prejudice only when the
defendant asks the judge to advise him of a right of which
the Rule 11 colloquy assumes he is unaware. To see the
implausibility of this, imagine what such an objection would
sound like: “Your Honor, I object to your failure to inform
me of my right to assistance of counsel if I proceed to trial.”

Despite this implausible scenario, and to support the result
that it reaches, the Court’s analysis relies upon an image of
a cunning defendant, who is fully knowledgeable of his
rights, and who games the system by sitting silently as the
district court, apparently less knowledgeable than the de-
fendant, slips up in following the dictates of Rule 11. See,
e. g., ante, at 63 (“[A] defendant loses nothing by failing to

"The Court states that this is like any other application of the plain-
error rule as it is applied to all trial errors. Ante, at 73 (“The plain-error
rule, [Vonn] says, would discount the judge’s duty to advise the defendant
by obliging the defendant to advise the judge. But, rhetoric aside, that
is always the point of the plain-error rule . ..”). Unlike most rules that
apply to a trial, however, the special purpose of the Rule 11 colloquy is
to provide information to a defendant prior to accepting his plea. Given
this purpose, it is inconceivable that Congress intended the same rules
for review of noncompliance to apply. A parallel example from the
self-representation context illustrates this point. Pursuant to Faretta v.
California, 422 U. S. 806 (1975), a defendant who wishes to represent him-
self must “be made aware of the dangers and disadvantages of self-
representation,” id., at 835. Assume a defendant states that he wishes to
proceed pro se, and the trial judge makes no attempt to warn the defend-
ant of the dangers and disadvantages of self-representation. If the de-
fendant makes no objection to the trial court’s failure to warn, surely we
would not impose a plain-error review standard upon this nonobjecting
defendant. This is so because the assumption of Faretta’s warning re-
quirement is that the defendant is unaware of the dangers. It is illogical
in this context, as in the Rule 11 context, to require the presumptively
unknowing defendant to object to the court’s failure to adequately inform.
Congress’ decision to apply the harmless-error standard to all Rule 11
errors surely reflects this logic.
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object to obvious Rule 11 error when it occurs”); ante, at 73
(“[A] defendant could choose to say nothing about a judge’s
plain lapse under Rule 11 until the moment of taking a direct
appeal, at which time the burden would always fall on the
Government to prove harmlessness. A defendant could
simply relax and wait to see if the sentence later struck him
as satisfactory”). My analysis is based on a fundamentally
different understanding of the considerations that motivated
the Rule 11 colloquy requirements in the first place.
Namely, in light of the gravity of a plea, the court will as-
sume no knowledge on the part of the defendant, even if
represented by counsel, and the court must inform him of a
base level of information before accepting his plea.®

The express inclusion in Rule 11 of a counterpart to Rule
52(a) and the omission of a counterpart to Rule 52(b) is best
understood as a reflection of the fact that it is only fair to
place the burden of proving the impact of the judge’s error
on the party who is aware of it rather than the party who
is unaware of it. This burden allocation gives incentive to
the judge to follow meticulously the Rule 11 requirements
and to the prosecutor to correct Rule 11 errors at the time
of the colloquy. The Court’s approach undermines those
incentives.

I would remand to the Court of Appeals to determine
whether, taking account of the entire record, the Govern-
ment has met its burden of establishing that the District
Court’s failure to inform the respondent of his right to coun-
sel at trial was harmless.

8See Kercheval v. United States, 274 U. 8. 220, 223 (1927) (“A plea of
guilty differs in purpose and effect from a mere admission or an extra-
judicial confession; it is itself a conviction. . . . Out of just consideration
for persons accused of crime, courts are careful that a plea of guilty shall
not be accepted unless made voluntarily after proper advice and with full
understanding of the consequences”).
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RAGSDALE ET AL. v. WOLVERINE
WORLD WIDE, INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT

No. 00-6029. Argued January 7, 2002—Decided March 19, 2002

The Family and Medical Leave Act of 1993 (FMLA or Act) guarantees
qualifying employees 12 weeks of unpaid leave each year and encour-
ages businesses to adopt more generous policies. Respondent Wolver-
ine World Wide, Inc., granted petitioner Ragsdale 30 weeks of medical
leave under its more generous policy in 1996. It refused her request
for additional leave or permission to work part time and terminated
her when she did not return to work. She filed suit, alleging that 29
CFR §825.700(a), a Labor Department regulation, required Wolverine
to grant her 12 additional weeks of leave because it had not informed
her that the 30-week absence would count against her FMLA entitle-
ment. The District Court granted Wolverine summary judgment, find-
ing that the regulation was in conflict with the statute and invalid be-
cause it required Wolverine to grant Ragsdale more than 12 weeks of
FMLA-compliant leave in one year. The Eighth Circuit agreed.

Held: Section 825.700(a) is contrary to the Act and beyond the Secretary
of Labor’s authority. Pp. 86-96.

(@) To determine whether § 825.700(a) is a valid exercise of the Secre-
tary’s authority to issue regulations necessary to carry out the FMLA,
see 29 U. S. C. §2654, this Court must consult the Act, viewing it as a
“symmetrical and coherent regulatory scheme,” Gustafson v. Alloyd
Co., 513 U. S. 561, 569. Among other things, the Act subjects an em-
ployer that interferes with, restrains, or denies the exercise of an em-
ployee’s FMLA rights, §2615(a)(1), to consequential damages and equi-
table relief, §2617(a)(1); and requires the employer to post a notice
of FMLA rights on its premises, §2619(a). The Secretary’s regula-
tions require, in addition, that an employer give employees written no-
tice that an absence will be considered FMLA leave. 29 CFR §825.208.
Even assuming that this regulatory requirement is valid, the Secre-
tary’s categorical penalty for its breach is contrary to the Act. Section
825.700(a) punishes an employer’s failure to provide timely notice of the
FMLA designation by denying the employer any credit for leave
granted before the notice, and the penalty is unconnected to any preju-
dice the employee might have suffered from the employer’s lapse. The
employee will be entitled to 12 additional weeks of leave even if he or
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she would have acted in the same manner had notice been given and
can sue if not granted the additional leave. Pp. 86-89.

(b) This penalty is incompatible with the FMLA’s remedial mecha-
nism. To prevail under §2617, an employee must prove that the em-
ployer violated §2615 by interfering with, restraining, or denying the
exercise of FMLA rights. Even then, §2617 provides no relief un-
less the employee has been prejudiced by the violation. In contrast,
§825.700(a) establishes an irrebuttable presumption that the employ-
ee’s exercise of FMLA rights was restrained. There is no empirical
or logical basis for this presumption, as the facts of this case demon-
strate. Ragsdale has not shown that she would have taken less, or
intermittent, leave had she received the required notice. In fact her
physician did not clear her to work until long after her 30-week leave
period had ended. Blind to the reality that she would have taken the
entire 30-week absence even had Wolverine complied with the notice
regulations, §825.700(a) required the company to give her 12 more
weeks and rendered it liable under §2617 when it denied her request
and terminated her. The regulation fundamentally alters the FMLA’s
cause of action by relieving employees of the burden of proving any
real impairment of their rights and resulting prejudice. The Govern-
ment claims that its categorical rule is easier to administer than a
fact-specific inquiry, but Congress chose a remedy requiring the retro-
spective, case-by-case examination the Secretary now seeks to elimi-
nate. The regulation instructs courts to ignore §2617s command that
employees prove impairment of their statutory rights and resulting
harm. Agencies are not authorized to contravene Congress’ will in this
manner. Cf. Mowrning v. Family Publications Service, Inc., 411 U. S.
356. Pp. 89-92.

(¢) Section 825.700(a) would be an unreasonable choice even if the
Secretary were authorized to circumvent the FMLA’s remedial pro-
visions for the sake of administrative convenience. Categorical rules
reflect broad generalizations holding true in so many cases that in-
quiry into whether they apply to the case at hand would be need-
less and wasteful. However, when the generalizations fail to hold in
the run of cases, as is true here, the justification for the categorical
rule disappears. See, e.g., State Oil Co. v. Khan, 522 U.S. 3, 8-22.
Pp. 92-93.

(d) Inasmuch as the Secretary’s penalty will have no substantial re-
lation to the harm to the employee in the run of cases, it also amends
the FMLA’s fundamental guarantee of entitlement to a “total” of 12
weeks of leave in a 12-month period, a compromise between employers
who wanted fewer weeks and employees who wanted more. Courts
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and agencies must respect and give effect to such compromises. How-
ever, the Secretary’s penalty subverts this balance by entitling certain
employees to leave beyond the statutory mandate. Pp. 93-94.

(e) That the penalty is disproportionate and inconsistent with Con-
gress’ intent is also evident from § 2619, which assesses a $100 fine for
an employer’s willful failure to post a general notice. In contrast, the
regulation establishes a much heavier sanction for any violation of the
Secretary’s supplemental notice requirement. P. 95.

(f) Section 825.700(a) is also in considerable tension with the statute’s
admonition that nothing in the Act should discourage employers from
adopting more generous policies. Congress was well aware that the
more generous employers, discouraged by technical rules and burden-
some administrative requirements, might be pushed down to the Act’s
minimum standard, yet § 825.700(a)’s severe, across-the-board penalty is
directed at such employers. Pp. 95-96.

(2) In holding that the bounds of the Secretary’s discretion to issue
regulations were exceeded here, this Court does not decide whether the
notice and designation requirements are themselves valid or whether
other remedies for their breach might be consistent with the statute.
P. 96.

218 F. 3d 933, affirmed.

KENNEDY, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and STEVENS, SCALIA, and THOMAS, JJ., joined. O’CONNOR, J., filed
a dissenting opinion, in which SOUTER, GINSBURG, and BREYER, JJ,
joined, post, p. 96.

L. Oneal Sutter argued the cause for petitioners. With
him on the briefs was Eric Schnapper.

Malcolm L. Stewart argued the cause for the United
States as amicus curiae urging reversal. With him on
the brief were Solicitor General Olson, Deputy Solicitor
General Kneedler, Howard M. Radzely, Allen H. Feldman,
Nathaniel 1. Spiller, and Ellen L. Beard.

Richard D. Bemnett argued the cause for respondent.
With him on the brief was James Francis Barna.™*

*Briefs of amici curiae urging reversal were filed for the American
Federation of Labor and Congress of Industrial Organizations et al. by
Jonathan P. Hiatt, James B. Coppess, Judith L. Lichtman, and Laurence
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JUSTICE KENNEDY delivered the opinion of the Court.

Qualifying employees are guaranteed 12 weeks of un-
paid leave each year by the Family and Medical Leave Act
of 1993 (FMLA or Act), 107 Stat. 6, as amended, 29 U. S. C.
§2601 et seq. (1994 ed. and Supp. V). The Act encourages
businesses to adopt more generous policies, and many em-
ployers have done so. Respondent Wolverine World Wide,
Inc., for example, granted petitioner Tracy Ragsdale 30
weeks of leave when cancer kept her out of work in 1996.
Ragsdale nevertheless brought suit under the FMLA. She
alleged that because Wolverine was in technical violation
of certain Labor Department regulations, she was entitled
to more leave.

One of these regulations, 29 CFR §825.700(a) (2001), did
support Ragsdale’s claim. It required the company to grant
her 12 more weeks of leave because it had not informed her
that the 30-week absence would count against her FMLA
entitlement. We hold that the regulation is contrary to the
Act and beyond the Secretary of Labor’s authority. Rags-
dale was entitled to no more leave, and Wolverine was en-
titled to summary judgment.

I

Ragsdale began working at a Wolverine factory in 1995,
but in the following year she was diagnosed with Hodgkin’s
disease. Her prescribed treatment involved surgery and
months of radiation therapy. Though unable to work during
this time, she was eligible for seven months of unpaid sick
leave under Wolverine’s leave plan. Ragsdale requested

Gold; and for the National Employment Lawyers Association et al. by
Ronald B. Schwartz and Paula A. Brantner.

Ann Elizabeth Reesman, Daniel V. Yager, Stephen A. Bokat, Robin S.
Conrad, and Heather L. MacDougall filed a brief for the Equal Employ-
ment Advisory Council et al. as amici curiae urging affirmance.

Jack Whitacre filed a brief for Human Resource Management as ami-
cus curiae.
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and received a 1-month leave of absence on February 21,
1996, and asked for a 30-day extension at the end of each
of the seven months that followed. Wolverine granted the
first six requests, and Ragsdale missed 30 consecutive weeks
of work. Her position with the company was held open
throughout, and Wolverine maintained her health benefits
and paid her premiums during the first six months of her
absence. Wolverine did not notify her, however, that 12
weeks of the absence would count as her FMLA leave.

In September, Ragsdale sought a seventh 30-day exten-
sion, but Wolverine advised her that she had exhausted her
seven months under the company plan. Her condition per-
sisted, so she requested more leave or permission to work
on a part-time basis. Wolverine refused and terminated her
when she did not come back to work.

Ragsdale filed suit in the United States District Court
for the Eastern District of Arkansas. Her claim relied on
the Secretary’s regulation, which provides that if an em-
ployee takes medical leave “and the employer does not desig-
nate the leave as FMLA leave, the leave taken does not
count against an employee’s FMLA entitlement.” 29 CFR
§825.700(a) (2001). The required designation had not been
made, so Ragsdale argued that her 30 weeks of leave did “not
count against [her] FMLA entitlement.” Ibid. It followed
that when she was denied additional leave and terminated
after 30 weeks, the statute guaranteed her 12 more weeks.
She sought reinstatement, backpay, and other relief.

When the parties filed cross-motions for summary judg-
ment, Wolverine conceded it had not given Ragsdale spe-
cific notice that part of her absence would count as FMLA
leave. It maintained, however, that it had complied with the
statute by granting her 30 weeks of leave—more than twice
what the Act required. The District Court granted sum-
mary judgment to Wolverine. In the court’s view the regu-
lation was in conflict with the statute and invalid because,
in effect, it required Wolverine to grant Ragsdale more than
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12 weeks of FMLA-compliant leave in one year. The Court
of Appeals for the Eighth Circuit agreed. 218 F. 3d 933
(2000).

We granted certiorari, 533 U. S. 928 (2001), and now affirm.

II

Wolverine’s challenge concentrates on the validity of a
single sentence in §825.700(a). This provision is but a small
part of the administrative structure the Secretary devised
pursuant to Congress’ directive to issue regulations “neces-
sary to carry out” the Act. 29 U.S.C. §2654 (1994 ed.).
The Secretary’s judgment that a particular regulation fits
within this statutory constraint must be given consider-
able weight. See United States v. O’Hagan, 521 U. S. 642,
673 (1997) (citing Batterton v. Francis, 432 U. S. 416, 424-426
(1977)). Our deference to the Secretary, however, has im-
portant limits: A regulation cannot stand if it is “‘arbitrary,
capricious, or manifestly contrary to the statute.”” United
States v. O’Hagan, supra, at 673 (quoting Chevron U. S. A.
Inc. v. Natural Resources Defense Council, Inc., 467 U. S.
837, 844 (1984)). To determine whether §825.700(a) is a
valid exercise of the Secretary’s authority, we must consult
the Act, viewing it as a “symmetrical and coherent regula-
tory scheme.” Gustafson v. Alloyd Co., 513 U. S. 561, 569
(1995).

The FMLA’s central provision guarantees eligible em-
ployees 12 weeks of leave in a 1-year period following cer-
tain events: a disabling health problem; a family member’s
serious illness; or the arrival of a new son or daughter. 29
U.S. C. §2612(a)(1). During the mandatory 12 weeks, the
employer must maintain the employee’s group health cov-
erage. $§2614(c)(1). Leave must be granted, when “medi-
cally necessary,” on an intermittent or part-time basis.
§2612(b)(1). Upon the employee’s timely return, the em-
ployer must reinstate the employee to his or her former posi-
tion or an equivalent. §2614(a)(1). The Act makes it un-
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lawful for an employer to “interfere with, restrain, or deny
the exercise of” these rights, §2615(a)(1), and violators are
subject to consequential damages and appropriate equitable
relief, §2617(a)(1).

A number of employers have adopted policies with terms
far more generous than the statute requires. Congress en-
couraged as much, mandating in the Act’s penultimate pro-
vision that “[nJothing in this Act . . . shall be construed
to discourage employers from adopting or retaining leave
policies more generous than any policies that comply with
the requirements under this Act.” §2653. Some employ-
ers, like Wolverine, allow more than the 12-week annual
minimum; others offer paid leave. U.S. Dept. of Labor,
D. Cantor et al., Balancing the Needs of Families and Em-
ployers: Family and Medical Leave Surveys 5-10, 5-12 (2001)
(22.9% of FMLA-covered establishments allow more than 12
weeks of leave per year; 62.7% provide paid disability leave).
As long as these policies meet the Act’s minimum require-
ments, leave taken may be counted toward the 12 weeks
guaranteed by the FMLA. See 60 Fed. Reg. 2230 (1995)
(“[EJmployers may designate paid leave as FMLA leave and
offset the maximum entitlements under the employer’s more
generous policies”).

With this statutory structure in place, the Secretary is-
sued regulations requiring employers to inform their work-
ers about the relationship between the FMLA and leave
granted under company plans. The regulations make it the
employer’s responsibility to tell the employee that an ab-
sence will be considered FMLA leave. 29 CFR §825.208(a)
(2001). Employers must give written notice of the desig-
nation, along with detailed information concerning the em-
ployee’s rights and responsibilities under the Act, “within a
reasonable time after notice of the need for leave is given by
the employee—within one or two business days if feasible.”
§825.301(c).
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The regulations are in addition to a notice provision ex-
plicitly set out in the statute. Section 2619(a) requires em-
ployers to “keep posted, in conspicuous places . . ., a no-
tice . . . setting forth excerpts from, or summaries of, the
pertinent provisions of this subchapter and information
pertaining to the filing of a charge.” According to the Sec-
retary, the more comprehensive and individualized notice
required by the regulations is necessary to ensure that em-
ployees are aware of their rights when they take leave.
See 60 Fed. Reg. 2220 (1995). We need not decide today
whether this conclusion accords with the text and structure
of the FMLA, or whether Congress has instead “spoken to
the precise question” of notice, Chevron, supra, at 842, and
so foreclosed the notice regulations. Even assuming the ad-
ditional notice requirement is valid, the categorical penalty
the Secretary imposes for its breach is contrary to the Act’s
remedial design.

The penalty is set out in a separate regulation, §825.700,
which is entitled “What if an employer provides more gen-
erous benefits than required by the FMLA?” This is the
sentence on which Ragsdale relies:

“If an employee takes paid or unpaid leave and the em-
ployer does not designate the leave as FMLA leave, the
leave taken does not count against an employee’s FMLA
entitlement.” 29 CFR §825.700(a) (2001).

This provision punishes an employer’s failure to provide
timely notice of the FMLA designation by denying it any
credit for leave granted before the notice. The penalty is
unconnected to any prejudice the employee might have suf-
fered from the employer’s lapse. If the employee takes an
undesignated absence of 12 weeks or more, the regulation
always gives him or her the right to 12 more weeks of leave
that year. The fact that the employee would have acted in
the same manner if notice had been given is, in the Secre-
tary’s view, irrelevant. Indeed, as we understand the Sec-
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retary’s position, the employer would be required to grant
the added 12 weeks even if the employee had full knowl-
edge of the FMLA and expected the absence to count against
the 12-week entitlement. An employer who denies the em-
ployee this additional leave will be deemed to have violated
the employee’s rights under §2615 and so will be liable for
damages and equitable relief under §2617.

The categorical penalty is incompatible with the FMLA’s
comprehensive remedial mechanism. To prevail under the
cause of action set out in §2617, an employee must prove,
as a threshold matter, that the employer violated §2615 by
interfering with, restraining, or denying his or her exercise
of FMLA rights. Even then, §2617 provides no relief un-
less the employee has been prejudiced by the violation: The
employer is liable only for compensation and benefits lost
“by reason of the violation,” §2617(a)(1)(A)(i)(I), for other
monetary losses sustained “as a direct result of the viola-
tion,” §2617(a)(1)(A)(G)(II), and for “appropriate” equitable
relief, including employment, reinstatement, and promotion,
§2617(a)(1)(B). The remedy is tailored to the harm suffered.
Cf. EEOC v. Waffle House, Inc., 534 U. S. 279, 292-293 (2002)
(provisions in Title VII stating that plaintiffs “may recover”
damages and “appropriate” equitable relief “refer to the trial
judge’s discretion in a particular case to order reinstatement
and award damages in an amount warranted by the facts of
that case”).

Section 825.700(a), Ragsdale contends, reflects the Secre-
tary’s understanding that an employer’s failure to comply
with the designation requirement might sometimes burden
an employee’s exercise of basic FMLA rights in violation
of §2615. Consider, for instance, the right under § 2612(b)(1)
to take intermittent leave when medically necessary. An
employee who undergoes cancer treatments every other
week over the course of 12 weeks might want to work dur-
ing the off weeks, earning a paycheck and saving six weeks
for later. If she is not informed that her absence qualifies
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as FMLA leave—and if she does not know of her right under
the statute to take intermittent leave—she might take all
12 of her FMLA-guaranteed weeks consecutively and have
no leave remaining for some future emergency. In circum-
stances like these, Ragsdale argues, the employer’s failure
to give the notice required by the regulation could be said
to “deny,” “restrain,” or “interfere with” the employee’s
exercise of her right to take intermittent leave.

This position may be reasonable, but the more extreme
one embodied in §825.700(a) is not. The penalty provision
does not say that in certain situations an employer’s failure
to make the designation will violate §2615 and entitle the
employee to additional leave. Rather, the regulation estab-
lishes an irrebuttable presumption that the employee’s ex-
ercise of FMLA rights was impaired—and that the employee
deserves 12 more weeks. There is no empirical or logical
basis for this presumption, as the facts of this case well
demonstrate. Ragsdale has not shown that she would have
taken less leave or intermittent leave if she had received
the required notice. As the Court of Appeals noted—and
Ragsdale did not dispute in her petition for certiorari—
“Ragsdale’s medical condition rendered her unable to work
for substantially longer than the FMLA twelve-week pe-
riod.” 218 F. 3d, at 940. In fact her physician did not clear
her to work until December, long after her 30-week leave
period had ended. Even if Wolverine had complied with the
notice regulations, Ragsdale still would have taken the en-
tire 30-week absence. Blind to this reality, the Secretary’s
provision required the company to grant Ragsdale 12 more
weeks of leave—and rendered it liable under §2617 when it
denied her request and terminated her.

The challenged regulation is invalid because it alters the
FMLA’s cause of action in a fundamental way: It relieves
employees of the burden of proving any real impairment of
their rights and resulting prejudice. In the case at hand,
the regulation permitted Ragsdale to bring suit under § 2617,
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despite her inability to show that Wolverine’s actions re-
strained her exercise of FMLA rights. Section 825.700(a)
transformed the company’s failure to give notice—along with
its refusal to grant her more than 30 weeks of leave—into
an actionable violation of §2615. This regulatory sleight
of hand also entitled Ragsdale to reinstatement and back-
pay, even though reinstatement could not be said to be
“appropriate” in these circumstances and Ragsdale lost no
compensation “by reason of” Wolverine’s failure to desig-
nate her absence as FMLA leave. By mandating these re-
sults absent a showing of consequential harm, the regulation
worked an end run around important limitations of the stat-
ute’s remedial scheme.

In defense of the regulation, the Government notes that
a categorical penalty requiring the employer to grant more
leave is easier to administer than one involving a fact-specific
inquiry into what steps the employee would have taken had
the employer given the required notice. “Regardless of how
serious the problem an administrative agency seeks to ad-
dress, however, it may not exercise its authority ‘in a manner
that is inconsistent with the administrative structure that
Congress enacted into law.””  FDA v. Brown & Williamson
Tobacco Corp., 529 U. S. 120, 125 (2000) (quoting ETSI Pipe-
line Project v. Missouri, 484 U. S. 495, 517 (1988)). By its
nature, the remedy created by Congress requires the retro-
spective, case-by-case examination the Secretary now seeks
to eliminate. The purpose of the cause of action is to permit
a court to inquire into matters such as whether the employee
would have exercised his or her FMLA rights in the absence
of the employer’s actions. To determine whether damages
and equitable relief are appropriate under the FMLA, the
judge or jury must ask what steps the employee would
have taken had circumstances been different—considering,
for example, when the employee would have returned to
work after taking leave. Though the Secretary could not
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enact rules purporting to make these kinds of determi-
nations for the courts, §825.700(a) has this precise effect.

For this reason, the Government’s reliance upon Mourning
v. Family Publications Service, Inc., 411 U. S. 356 (1973),
is misplaced. Just as the FMLA does not itself require em-
ployers to give individualized notice, see supra, at 88, the
Truth in Lending Act did not itself require lenders to make
certain disclosures mandated by the regulation at issue in
Mourning. In sustaining the regulation, we observed that
the disclosure requirement was not contrary to the statute
and that the Federal Reserve Board’s rulemaking authority
was much broader than the Secretary’s is here. See 411
U. S., at 361-362 (quoting 15 U. S. C. §1604 (1970 ed.) (em-
powering the Board to issue regulations not only necessary
“to carry out the purposes of [the statute],” but also “neces-
sary or proper . .. to prevent circumvention or evasion [of
the statute], or to facilitate compliance therewith”)). The
crucial distinction, however, is that although we referred to
the Board’s regulation as a “remedial measure,” 411 U. S,, at
371, the disclosure requirement was in fact enforced through
the statute’s pre-existing remedial scheme and in a manner
consistent with it. The Board simply assessed violators the
$100 minimum statutory fine applicable to lenders who failed
to make required disclosures. See id., at 376. In contrast,
§825.700(a) enforces the individualized notice requirement
in a way that contradicts and undermines the FMLA’s pre-
existing remedial scheme. While §2617 says that employ-
ees must prove impairment of their statutory rights and re-
sulting harm, the Secretary’s regulation instructs the courts
to ignore this command. Our previous decisions, Mourning
included, do not authorize agencies to contravene Congress’
will in this manner.

Furthermore, even if the Secretary were authorized to
reconfigure the FMLA’s cause of action for her administra-
tive convenience, this particular rule would be an unreason-
able choice. As we have noted in other contexts, categorical
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rules—such as the rule of per se antitrust illegality—reflect
broad generalizations holding true in so many cases that
inquiry into whether they apply to the case at hand would
be needless and wasteful. Continental T. V., Inc. v. GTE
Sylvania Inc., 433 U. S. 36, 50, n. 16 (1977); Eastman Kodak
Co. v. Image Technical Services, Inc., 504 U. S. 451, 486-487
(1992) (ScALIa, J., dissenting). When the generalizations
fail to hold in the run of cases—when, for example, a particu-
lar restraint of trade does not usually present a pronounced
risk of injury to competition—the justification for the cate-
gorical rule disappears. See, e. g., State Oil Co. v. Khan, 522
U.S. 3, 8-22 (1997) (rejecting per se ban on vertical maxi-
mum price fixing). That said, the generalization made by
the Secretary’s categorical penalty—that the proper re-
dress for an employer’s violation of the notice regulations is
a full 12 more weeks of leave—holds true in but few cases.
The employee who would have taken the absence anyway,
of course, would need no more leave; but the regulation pro-
vides 12 additional weeks. Even the employee who would
have chosen to work on an intermittent basis—say, every
other week, see supra, at 89-90—could claim an entitlement
not to 12 weeks of leave but instead to the 6 weeks he or she
would not have taken. To be sure, 12 more weeks might
be an appropriate make-whole remedy for an employee who
would not have taken any leave at all if the notice had
been given. It is not a “fair assumption,” United States v.
O’Hagan, 521 U. S., at 676, however, that this fact pattern
will occur in any but the most exceptional of cases.

To the extent the Secretary’s penalty will have no sub-
stantial relation to the harm suffered by the employee in
the run of cases, it also amends the FMLA’s most funda-
mental substantive guarantee—the employee’s entitlement
to “a total of 12 workweeks of leave during any 12-month
period.” §2612(a)(1). Like any key term in an important
piece of legislation, the 12-week figure was the result of com-
promise between groups with marked but divergent inter-
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ests in the contested provision. Employers wanted fewer
weeks; employees wanted more. See H. R. Rep. No. 102-
135, pt. 1, p. 37 (1991). Congress resolved the conflict by
choosing a middle ground, a period considered long enough
to serve “the needs of families” but not so long that it would
upset “the legitimate interests of employers.” §2601(b).

Courts and agencies must respect and give effect to these
sorts of compromises. Mohasco Corp. v. Silver, 447 U. S.
807, 818-819 (1980). The Secretary’s chosen penalty sub-
verts the careful balance, for it gives certain employees a
right to more than 12 weeks of FMLA-compliant leave in
a given 1-year period. This is so in part because the em-
ployee will often enjoy every right guaranteed by the FMLA
during part or all of an undesignated absence. Under the
Secretary’s regulations, moreover, employers must comply
with the FMLA’s minimum requirements during these un-
designated periods. See, e.g., 29 CFR §825.208(c) (2001)
(an employee on paid leave “is subject to the full protections
of the Act” during “the absence preceding the notice to the
employee of the [FMLA] designation”). Here, the Secre-
tary required Wolverine to maintain Ragsdale’s health bene-
fits for at least 12 weeks of her 30-week absence; if it had
not, Ragsdale could have sued. The penalty provision, in
turn, required the company to grant Ragsdale 12 more weeks
after the 30 weeks had passed. Section 26564 merely author-
izes the Secretary to issue rules “necessary to carry out” the
Act, but these regulations extended Wolverine’s liability far
beyond the 12-week total guaranteed by the statute. It is
no answer to say, as the Government does, that the Secre-
tary’s provision is consistent with the Act because employers
must provide more than 12 weeks of leave only when they
do not comply with the individualized notice requirement.
If this argument carried the day, a penalty of 24 weeks—
or 36, or 48—would also be permissible. Just as those pro-
visions would be contrary to the FMLA’s 12-week mandate,
so is §825.700(a).
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That the Secretary’s penalty is disproportionate and in-
consistent with Congress’ intent is evident as well from the
sole notice provision in the Act itself. As noted above,
§2619 directs employers to post a general notice informing
employees of their FMLA rights. See supra, at 83. This
provision sets out its own penalty for noncompliance: “Any
employer that willfully violates this section may be assessed
a civil monetary penalty not to exceed $100 for each separate
offense.” §2619(b). Congress believed that a $100 fine, en-
forced by the Secretary, was the appropriate penalty for
willful violations of the only notice requirement specified
in the statute. The regulation, in contrast, establishes a
much heavier sanction, enforced not by the Secretary but
by employees, for both willful and inadvertent violations
of a supplemental notice requirement.

Section 825.700(a) is also in considerable tension with the
statute’s admonition that “[nJothing in this Act . . . shall be
construed to discourage employers from adopting or re-
taining leave policies more generous than any policies that
comply with the requirements under this Act.” §2653.
The FMLA was intended to pull certain employers up to the
minimum standard, but Congress was well aware of the dan-
ger that it might push more generous employers down to the
minimum at the same time. Technical rules and burden-
some administrative requirements, Congress knew, might
impose unforeseen liabilities and discourage employers from
adopting policies that varied much from the basic federal
requirements.

Although §825.700(a) itself is directed toward employers
“provid[ing] more generous benefits than required by the
FMLA,” its severe and across-the-board penalty could cause
employers to discontinue these voluntary programs. Com-
pliance with the designation requirement is easy enough for
companies meeting only the minimum federal requirements:
All leave is given the FMLA designation. Matters are quite
different for companies like Wolverine, which offer more
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diverse and expansive options to their employees. In addi-
tion to allowing more than 12 weeks of leave per year, these
employers might also provide leave for non-FMLA reasons,
or to employees who are not yet FMLA eligible—leave the
Secretary may not permit to be designated as FMLA leave.
See, e. g., 60 Fed. Reg. 2230 (1995) (“Leave granted under
circumstances that do not meet . . . specified reasons for
FMLA-qualifying leave may not be counted against [the]
FMLA’s 12-week entitlement”). Those employers must de-
cide, almost as soon as leave is requested, whether to desig-
nate the absence as FMLA leave. The answer might not
always be obvious, and this decision may require substan-
tial investigation. The regulation imposes a high price for
a good-faith but erroneous characterization of an absence
as non-FMLA leave, and employers like Wolverine might
well conclude that the simpler, less generous route is the
preferable one.

These considerations persuade us that §825.700(a) effects
an impermissible alteration of the statutory framework and
cannot be within the Secretary’s power to issue regulations
“necessary to carry out” the Act under §2654. In so hold-
ing we do not decide whether the notice and designation re-
quirements are themselves valid or whether other means
of enforcing them might be consistent with the statute.
Whatever the bounds of the Secretary’s discretion on this
matter, they were exceeded here. The FMLA guaranteed
Ragsdale 12—not 42—weeks of leave in 1996.

The judgment of the Court of Appeals is affirmed.

It is so ordered.

JUSTICE O’CONNOR, with whom JUSTICE SOUTER, JUSTICE
GINSBURG, and JUSTICE BREYER join, dissenting.

The Court today holds that the Family and Medical Leave
Act of 1993 (FMLA or Act), 29 U.S. C. §2601 et seq. (1994
ed. and Supp. V), clearly precludes the Secretary of Labor
from adopting a rule requiring an employer to give an em-
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ployee notice that leave is FMLA qualifying before the leave
may be counted against the employer’s 12-week obligation.
Because I believe the Secretary is justified in requiring such
individualized notice and because I think that nothing in the
Act constrains the Secretary’s ability to secure compliance
with that requirement by refusing to count the leave against
the employer’s statutory obligation, I respectfully dissent.

I

I begin with the question the Court set aside, see ante, at
88, whether the Secretary was justified in requiring in-
dividualized notice at all. The FMLA gives the Secretary
the notice and comment rulemaking authority to “prescribe
such regulations as are necessary to carry out” the Act.
29 U.S.C. §26564 (1994 ed.). In light of this explicit con-
gressional delegation of rulemaking authority, we must up-
hold the Secretary’s regulations unless they are “arbitrary,
capricious, or manifestly contrary to the statute.” Chevron
U S. A. Inc. v. Natural Resources Defense Council, Inc., 467
U. S. 837, 844 (1984).

The Secretary has reasonably determined that individ-
ualized notice is necessary to implement the FMLA’s pro-
visions. According to the Secretary, to fulfill the FMLA’s
purposes, employees need to be aware of their rights and
responsibilities under the Act. See 60 Fed. Reg. 2220 (1995)
(“The intent of this notice requirement is to insure em-
ployees receive the information necessary to enable them
to take FMLA leave”). Although the Act requires that each
employer post a general notice of FMLA rights, 29 U. S. C.
§2619(a), the provision of individualized notice provides addi-
tional assurance that employees taking leave are aware of
their rights under the Act. Individualized notice reminds
employees of the existence of the Act and its protections at
the very moment they become relevant. See also 29 CFR
§825.301(b)(1) (2001) (notice must also include information
about various FMLA rights and obligations).
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Perhaps more importantly, individualized notice indi-
cates to employees that the Act applies to them specifically.
To trigger employers’ FMLA obligations, employees need
not explicitly assert their rights under the Act; they must
only inform their employers of their reasons for seeking
leave. See §825.208(a)(2). They may not be aware that
their leave is protected under the FMLA. For many em-
ployees, the individualized notice required by the Secre-
tary may therefore be their first opportunity to learn that
their leave is in fact protected by the FMLA. This not
only assists employees in enforcing their entitlement to
12 weeks of leave, but also helps them take advantage of
their other rights under the Act (such as their right to take
intermittent leave, 29 U. S. C. §2612(b)(1), or to substitute
accrued paid leave, § 2612(b)(2)), and facilitates their enforce-
ment of the employer’s other obligations (such as the obliga-
tion to continue health insurance coverage during FMLA
leave, §2614(c)(1), and the obligation to restore the employee
to a position upon return from leave, §2614(a)).

Individualized notice also informs employees whether the
employer plans to provide FMLA and employer-sponsored
leave consecutively or concurrently. This can facilitate
leave planning, allowing employees to organize their health
treatments or family obligations around the total amount of
leave they will ultimately be provided.

Given these reasons, the Secretary’s decision to require
individualized notice is not arbitrary and capricious. Re-
spondent does not disagree, instead arguing that, whether or
not these reasons are valid, requiring individualized notice
is contrary to the Act. Because the Act explicitly requires
other sorts of notice, such as the requirement that the em-
ployer post a general notice, §2619(a), and requirements that
an employee notify the employer of the need for or reasons
for FMLA leave, §§2612(e)(1), 2613, respondent argues that
Congress intended that the Secretary not enact any other
notice requirements.
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The Act, however, provides no indication that its notice
provisions are intended to be exclusive. Nor does it make
sense for them to be so. Different notice requirements
serve different functions. The requirement that employees
notify their employers of their reasons for leave, for instance,
informs employers that their obligations have been triggered
and allows them to use the certification mechanisms pro-
vided in the Act. §2613. The requirement that employees
give advance notice when leave is foreseeable, §2612(e)(1),
facilitates employer planning. That the Act provides for
notice to further these objectives indicates nothing about
whether the Secretary may permissibly use the same tool to
further different ends.

Even the provision that may seem most similar, the gen-
eral notice requirement, §2619(a), serves a significantly dif-
ferent purpose than the Secretary’s requirement. Although
both inform employees of their rights under the Act, the
general notice requirement is particularly useful to em-
ployees who might otherwise never approach their employer
with a leave request, while the individualized notice require-
ment is targeted at employees after they have informed the
employer of their request for leave. Moreover, even if the
purposes of both sorts of notice were identical, it is not at
all clear that, by providing for one sort of notice to fur-
ther these objectives, Congress intended to preclude the
Secretary from bolstering this purpose with an additional
notice requirement. I therefore conclude that nothing in the
Act precludes the Secretary from accomplishing her goals
through a requirement of individualized notice.

II

Also at issue before the Court is whether the Secretary
may secure compliance with the individualized notice re-
quirement by providing that leave will not count against
the employer’s 12-week obligation unless the employer ful-
fills this requirement. The Court concludes that this means
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of securing compliance is inconsistent with the cause of ac-
tion the Act provides when employers “interfere with, re-
strain, or deny the exercise of or the attempt to exercise,
any right provided under this subchapter.” 29 U.S.C.
§2615. The Court appears to see two different kinds of con-
flict. At times, the Court seems to suggest that, insofar as
the purpose of the individualized notice requirement is to
enable the employee to enforce the Act’s specific protections
(such as the right to be reinstated at the end of the leave
period), the Act restricts employees to bringing §2615 ac-
tions to redress violations of these protections and not the
notice requirement itself. See ante, at 91 (The Secretary’s
penalty provision “transformed the company’s failure to
give notice . . . into an actionable violation of §2615”).
Under that section, employees bear the burden of proving
the violation, and their recovery is limited to whatever
damages they can show they have suffered because of the
employer’s violation. §2617 (1994 ed. and Supp. V).

If this is in fact the Court’s view, it would effectively evis-
cerate the individualized notice requirement. Under such
a scheme, an employer could feel no obligation to provide
individualized notice, only an obligation to refrain from
otherwise violating the Act’s other provisions. This would
seriously impede the Secretary’s goals. While the fear of
litigation under § 2615 might go some way toward deterring
employers from, for instance, failing to reinstate employees
who have taken leave or discontinuing their health insurance
while they are on leave, it would do so less effectively than
if employees were explicitly informed that their leave was
FMLA qualifying at the moment it was taken. More im-
portantly, the potential for §2615 liability would do noth-
ing to further some of the Secretary’s other goals, such as
making employees aware that the range of options pro-
vided by the FMLA is available to them. Without indi-
vidualized notice, for instance, employees may not be made
aware that they have the option of requesting intermittent
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leave, §2612(b)(1), or the option of asking the employer to
substitute accrued paid vacation or sick leave for unpaid
FMLA leave, §2612(b)(2). An employer may only be liable
under § 2615 for denying these options if the employee knows
enough to request them. A rule that would restrict FMLA
remedies to violations of §2615 based on denials of other
statutorily protected rights would thus be equivalent to
denying the Secretary the power to enforce an individual-
ized notice requirement at all. Because I believe the indi-
vidualized notice requirement is justified, and because the
Secretary’s power to create such a requirement must also
include a power to enforce it in some way, this extreme view
of the Act’s remedial scheme should be rejected.

At other times, however, the Court suggests a less ex-
treme view—that the Secretary may be allowed to require
individualized notice, but that the remedy for failing to
give such notice must also lie under §2615, requiring the
employee to prove harm from the employer’s failure to no-
tify. See ante, at 91 (suggesting that the appropriate rule
is one “involving a fact-specific inquiry into what steps the
employee would have taken had the employer given the re-
quired notice”). This was the approach adopted by the
Court of Appeals, allowing recovery when an “employer’s
failure to give notice . . . interfere[s] with or [denies] an em-
ployee’s substantive FMLA rights.” 218 F. 3d 933, 939
(CAS 2000).

But there is no reason to restrict the Secretary’s rem-
edy to §2615 actions. The Secretary is charged with adopt-
ing regulations that are “necessary to carry out” the Act.
§2654. This includes the power to craft appropriate rem-
edies for regulatory violations. In Mourning v. Family
Publications Service, Inc., 411 U. S. 356 (1973), where the
Federal Reserve Board was empowered to “prescribe regu-
lations to carry out the purposes of” the Truth in Lend-
ing Act, 15 U. S. C. §1604, this Court deferred to its choice
of remedies, asserting that “[wle have consistently held
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that where reasonable minds may differ as to which of
several remedial measures should be chosen, courts should
defer to the informed experience and judgment of the agency
to whom Congress delegated appropriate authority.” 411
U. S, at 371-372.

Just as the fact that the Act provides for certain sorts
of notice does not preclude the Secretary from providing for
other sorts, the fact that the Act provides for certain reme-
dies does not tie the hands of the Secretary to provide for
others. The Court’s argument to the contrary seems to be
based on something like the maxim expressio unius est
exclusio alterius—that Congress’ decision to provide for one
remedy indicates that it did not intend for the Secretary
to have authority to create any others. Because of the
deference given to agencies on matters about which the stat-
utes they administer are silent, Chevron, 467 U. S., at 843,
however, expressio unius ought to have somewhat reduced
force in this context. See Texas Rural Legal Aid, Inc. v.
Legal Servs. Corp., 940 F. 2d 685, 694 (CADC 1991). For
example, in Mourning, this Court deferred to the agency’s
decision to impose a set fine on lenders who violated a regu-
lation, rejecting the argument that, because the Truth in
Lending Act provided for one sort of remedy, the agency
lacked authority to impose any other sort of penalty. Al-
though the penalty was set in an amount equal to the mini-
mum fine set forth in the statute, it clearly went beyond
the statute’s remedial scheme, which required that damages
be set in an amount related to the lender’s finance charge.
Cf. ante, at 92. In so holding, we stated:

“[TThe objective sought in delegating rulemaking au-
thority to an agency is to relieve Congress of the impos-
sible burden of drafting a code explicitly covering every
conceivable future problem. Congress cannot then be
required to tailor civil penalty provisions so as to deal
precisely with each step which the agency thereafter
finds necessary.” 411 U. S., at 376.
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Moreover, the Act itself provides some remedies that fall
outside the framework of 29 U.S. C. §2615—for instance,
the fine for failure to post a general notice of FMLA rights,
§2619(b). This confirms that §2615 is not intended to be
the exclusive remedy for violations of the Act or its imple-
menting regulations. Respondent conceded at oral argu-
ment that the Secretary could secure compliance with the
individual notice requirement through establishment of a
fine, a remedy that goes beyond §2615. Tr. of Oral Arg. 28.
If the Secretary may enforce her regulations with a fine,
what in the Act precludes her from enforcing them as appro-
priate through a range of remedies, such as treble damages,
cease and desist orders punishable by contempt, or, in this
case, additional leave?

The Court further claims that, even if the Secretary has
the power to craft her own remedy for violation of the regu-
lation, the particular remedy she has chosen is unreasonable.
See ante, at 92-93. The Court does not take issue with the
reasonableness of a categorical remedy, one that is not neces-
sarily tailored to the individual loss of each litigant. See
Mourning, supra, at 377 (approving of such “prophylactic”
rules). The Court’s argument is instead based on its asser-
tion that the categorical remedy the Secretary has chosen is
too harsh. In the Court’s judgment, 12 weeks of additional
leave is too great a punishment because few employees will
have actually suffered this much harm from the employer’s
failure to give individualized notice. See ante, at 93.

We are bound, however, to defer to the Secretary’s judg-
ment of the likely harms of lack of notice so long as it is
reasonable. I believe that it is. The Secretary has de-
termined that a variety of purposes will be served through
individualized notice, including facilitating employee plan-
ning, and enabling enforcement of the Act’s protections and
use of its various options by making employees aware that
their leave is FMLA qualifying at the moment they take
it. For those employees who ultimately bring suit for denial
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of notice, it is difficult to quantify their damages retrospec-
tively—it requires knowing not only what options an em-
ployee would have been likely to take had notice been given,
but also the extent to which that employee’s ability to plan
leave was compromised. Moreover, an employer’s failure to
give individualized notice may itself cause some employees
(unaware that their leave is FMLA qualifying) not to bring
suit at all. I therefore see no reason to doubt the Secre-
tary’s judgment that 12 additional weeks of leave is an ap-
propriate penalty for failing to provide individualized notice.

The Court further suggests that the Secretary’s remedy
is contrary to the statute in two other ways. First, it claims
that the penalty would exceed the FMLA’s guarantee of
12 weeks of leave under §§2612(a)(1) and (d)(1). See ante,
at 93-94. But nothing requires an employer to provide
more than 12 weeks of leave—an employer may avoid this
penalty by following the regulation. The penalty the Sec-
retary has chosen no more extends an employer’s obliga-
tions under the Act than would any fine or other remedy for
a violation of those obligations. Nor, as the Court notes,
would a longer penalty violate this aspect of the Act. See
ante, at 94. To the extent that an even lengthier penalty
would be inappropriate, it would be because it is unrea-
sonable, not because it is contrary to the Act’s 12-week
allotment.

Moreover, providing this notice is not at all onerous.
In most situations, notice will require nothing more than in-
forming the employee of what the employer already knows:
that the leave is FMLA qualifying. The employer will
eventually have to make this designation to comply with
the Act’s recordkeeping requirements. 29 U. S. C. §2616(b).
At most, the regulation moves up the time of this designa-
tion. When an employer is unsure at the time the leave
begins whether it qualifies, the regulations allow an in-
terim designation followed by later confirmation. 29 CFR
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§825.208(e)(2) (2001). This is hardly the “high price” of
which the Court complains. See ante, at 96.

Second, the Court claims that the penalty would discour-
age employers from voluntarily providing more leave than
the FMLA requires, contrary to the Act’s assertion that
“[nJothing in this Act . . . shall be construed to discourage
employers from adopting or retaining [more generous] leave
policies,” §2653. See ante, at 95. This section sets out a
general interpretive principle, however, and should not be
construed as removing from the Secretary the power to
craft any regulation that might have even a small discourag-
ing effect, no matter how otherwise important. Moreover,
because of the ease with which an employer may meet its
obligation to provide individualized notice, this effect will
be minimal.

For these reasons, I would reverse the judgment of the
Court of Appeals and remand the case for appropriate
proceedings.
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EDELMAN v. LYNCHBURG COLLEGE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 00-1072. Argued January 8, 2002—Decided March 19, 2002

Title VII of the Civil Rights Act of 1964 requires that a “charge” of em-
ployment discrimination be filed with the Equal Employment Opportu-
nity Commission “within [a specified number of] days after the alleged
unlawful . . . practice occurred,” §706(e)(1), and that the charge “be
in writing under oath or affirmation,” §706(b). An EEOC regulation
permits an otherwise timely filer to verify a charge after the time for
filing has expired. After respondent Lynchburg College denied aca-
demic tenure to petitioner Edelman, he faxed a letter to the EEOC in
November 1997, claiming that the College had subjected him to gender-
based, national origin, and religious discrimination. Edelman made no
oath or affirmation. The EEOC advised him to file a charge within the
applicable 300-day time limit and sent him a Form 5 Charge of Discrimi-
nation, which he returned 313 days after he was denied tenure. Edel-
man subsequently sued in a Virginia state court on various state-law
claims, but later added a Title VII cause of action. The College then
removed the case to federal court and moved to dismiss, claiming that
Edelman’s failure to file the verified Form 5 with the EEOC within the
applicable filing period was a bar to subject-matter jurisdiction. Edel-
man replied that his November 1997 letter was a timely filed charge and
that under the EEOC regulation, the Form 5 verification related back
to the letter. The District Court dismissed the Title VII complaint,
finding that the letter was not a “charge” under Title VII because nei-
ther Edelman nor the EEOC treated it as one. The Fourth Circuit
affirmed, holding that Title VII’s plain language foreclosed the relation-
back regulation. The court reasoned that, because a charge requires
verification and must be filed within the limitations period, it follows
that a charge must be verified within that period.

Held: The EEOC’s relation-back regulation is an unassailable interpreta-
tion of §706. Pp. 112-119.

(@) There is nothing plain in reading “charge” to require an oath by
definition. Title VII nowhere defines “charge.” Section 706(b) merely
requires that a charge be verified, without saying when; § 706(e)(1) pro-
vides that a charge must be filed within a given period, without indi-
cating whether it must be verified when filed. Neither provision incor-
porates the other so as to give a definition by necessary implication.
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The Fourth Circuit’s assumption that §§ 706(b) and (e)(1) must be read as
one, with “charge” defined as “under oath or affirmation,” was a doubtful
structural and logical leap. Nor is the gap bridged by the commonsense
rule that statutes are to be read as a whole, see United States v. Morton,
467 U. 8. 822, 828, for the two quite different objectives of the timing
and verification requirements prevent reading “charge” to subsume
them both by definition. The time limitation is meant to encourage a
potential charging party to raise a discrimination claim before it gets
stale, while the verification requirement is intended to protect em-
ployers from the disruption and expense of responding to a claim unless
a complainant is serious enough and sure enough to support it by oath
subject to liability for perjury. The latter object, however, demands an
oath only by the time the employer is obliged to respond to the charge,
not at the time an employee files it with the EEOC. The statute is
thus open to interpretation and the regulation addresses a legitimate
question. Pp. 112-113.

(b) The College’s argument that the regulation addressed a substan-
tive issue over which the EEOC has no rulemaking power is simply a
recast of the plain language argument just rejected. Moreover, there
is no need to resolve the degree of deference reviewing courts owe the
regulation because this Court finds that the rule is not only reasonable,
but states the position the Court would adopt were it interpreting the
statute from scratch. Pp. 113-114.

(c) Although the verification provision is meant to forestall catch-
penny claims of disgruntled but not necessarily aggrieved employees,
Congress presumably did not mean to affect Title VII’s nature as a re-
medial scheme in which laypersons, rather than lawyers, are expected
to initiate the process, see, e. g., EEOC v. Commercial Office Products
Co., 486 U.S. 107, 124. Construing §706 to permit the relation back
of an oath omitted from an original filing ensures that the lay com-
plainant, who may not know enough to verify on filing, will not risk
forfeiting his rights inadvertently. At the same time, the EEOC
looks out for the employer’s interest by refusing to call for any re-
sponse to an otherwise sufficient complaint until the verification has
been supplied. This Court would be hard pressed to take issue with
the EEOC’s position after deciding, in Becker v. Montgomery, 532 U. S.
757, 765, that a failure to comply with Federal Rule of Civil Procedure
11’s signature requirement did not require dismissal of a timely filed but
unsigned notice of appeal because nothing prevented later cure of the
signature defect. There is no reason to think that relation back of the
oath here is any less reasonable than relation back of the signature in
Becker. 1In fact, it would be passing strange to disagree with the EEOC
even without Becker, for a long history of judicial practice with oath
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requirements supports the relation-back cure. Moreover, the legisla-
tive history indicates that Congress amended Title VII several times
without once casting doubt on the EEOC’s construction. Pp. 115-118.

(d) This Court’s judgment does not reach the District Court’s con-
clusion that Edelman’s letter was not a charge under Title VII because
neither Edelman nor the EEOC treated it as one. The Court notes,
however, that that view has some support at the factual level in that
the EEOC admittedly failed to comply with §706(e)(1)’s requirement
that “notice of the charge . . . be served upon the person . . . charge[d]
within ten days” of filing with the EEOC. Edelman’s counsel agrees
with the Government that the significance of the delayed notice to the
College will be open on remand. Pp. 118-119.

228 F. 3d 503, reversed and remanded.

SOUTER, J., delivered the opinion of the Court, in which REHNQUIST,
C. J, and STEVENS, KENNEDY, THOMAS, GINSBURG, and BREYER, JJ,
joined. THOMAS, J., filed a concurring opinion, post, p. 119. O’CONNOR,
J., filed an opinion concurring in the judgment, in which SCALIA, J., joined,
post, p. 120.

Eric Schnapper argued the cause for petitioner. With
him on the briefs was Elaine Charlson Bredehoft.

Lisa S. Blatt argued the cause for the United States et al.
as amici curiae urging reversal. With her on the brief were
Solicitor General Olson, Assistant Attorney General Boyd,
Deputy Solicitor General Clement, Paul R. Q. Wolfson,
Philip B. Sklover, and Barbara L. Sloan.

Alexander W. Bell argued the cause for respondent. With
him on the brief was Mary V. Barney.*

JUSTICE SOUTER delivered the opinion of the Court.

The scheme of redress for employment discrimination
under Title VII of the Civil Rights Act of 1964, as amended,
requires a complainant to file a “charge” with the Equal Em-
ployment Opportunity Commission within a certain time

*Ann Elizabeth Reesman and Rae T. Vann filed a brief for the Equal
Employment Advisory Council as amicus curiae urging affirmance.

Paula A. Brantner filed a brief for the National Employment Lawyers
Association as amicus curiae.
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after the conduct alleged, 78 Stat. 259, 42 U. S. C. §2000e—
5)(1) (1994 ed.), and to affirm or swear that the allega-
tions are true, §2000e-5(b). The issue here is the valid-
ity of an EEOC regulation permitting an otherwise timely
filer to verify a charge after the time for filing has expired.

We sustain the regulation.
I

On June 6, 1997, respondent Liynchburg College denied ac-
ademic tenure to petitioner Leonard Edelman, who faxed a
letter to an EEOC field office on November 14, 1997, claim-
ing “gender-based employment discrimination, exacerbated
by discrimination on the basis of . . . national origin and re-
ligion.” App. 52. Edelman made no oath or affirmation.

On November 26, 1997, Edelman’s lawyer wrote to the field
office requesting an interview with an EEOC investigator
and stating his “understanding that delay occasioned by the
interview will not compromise the filing date, which will re-
main as November 14, 1997.” Id., at 54. An EEOC em-
ployee replied to Edelman and advised him to arrange an
interview with a member of the field office. Without refer-
ring to the lawyer’s letter, the employee reminded Edelman
that “a charge of discrimination must be filed within the time
limits imposed by law.” Id., at 57. In Edelman’s case, the
filing period was 300 days after the alleged discriminatory
practice.!

After the interview, the EEOC sent Edelman a Form 5
Charge of Discrimination for him to review and verify by

LA Title VII complainant generally has 180 days from the time of the
alleged unlawful employment practice to file with the EEOC, 42 U. S. C.
§2000e-5(e)(1) (1994 ed.), but a 300-day filing period applies if the charging
party “institute[s] proceedings with a State or local agency with authority
to grant or seek relief” from unlawful employment practices. Ibid.; see
also EEOC v. Commercial Office Products Co., 486 U. S. 107, 110 (1988).
Virginia has such an agency, operating under a work-sharing agreement
with the EEOC. See Tinsley v. First Union Nat. Bank, 155 F. 3d 435,
439-442 (CA4 1998).
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oath or affirmation. On April 15, 1998, 313 days after the
June 6, 1997, denial of tenure, the EEOC received the veri-
fied Form 5, which it forwarded to the College for response.
After completing an investigation, the EEOC issued Edel-
man a notice of right to sue.

Edelman first sued in a Virginia state court on various
state-law claims, but later added a cause of action under Title
VII, 42 U. S. C. §2000e-2(a)(1). The College then removed
the case to Federal District Court and moved to dismiss,
claiming that Edelman’s failure to file the verified Form 5
with the EEOC within the applicable filing period was a bar
to subject-matter jurisdiction. Edelman replied that his No-
vember 1997 letter was a timely filed charge and that under
an EEOC regulation, 29 CFR §1601.12(b) (1997),2 the verifi-
cation on the Form 5 related back to the letter.

The District Court found, however, that the November
letter was not a “charge” within the meaning of Title VII
because neither Edelman nor the EEOC treated it as one,
App. to Pet. for Cert. 22-24, with the consequence that there
was no timely filing to which the verification on Form 5 could
relate back. After finding no ground for equitable tolling
of the filing requirements, the District Court dismissed the
Title VII complaint and remanded the state-law claims. Id.,
at 24-25.

A divided panel of the Court of Appeals affirmed. 228 F.
3d 503, 512 (CA4 2000). The majority held that the plain
language of the statute foreclosed the EEOC regulation

2The regulation provides in relevant part that “a charge is sufficient
when the Commission receives from the person making the charge a writ-
ten statement sufficiently precise to identify the parties, and to describe
generally the action or practices complained of. A charge may be
amended to cure technical defects or omissions, including failure to verify
the charge, or to clarify and amplify allegations made therein. Such
amendments and amendments alleging additional acts which constitute
unlawful employment practices related to or growing out of the subject
matter of the original charge will relate back to the date the charge was
first received.”
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allowing a later oath to relate back to an earlier charge.
The majority reasoned that the verification and filing provi-
sions in §706 of Title VII® were interdependent in defining
“charge”: “Because a charge requires verification . . . , and
because a charge must be filed within the limitations pe-
riod, . . . it follows that a charge must be verified within the
limitations period.” Id., at 508.

Judge Luttig concurred only in the judgment. Id., at 512—
513. He said that although the majority probably had
“the better interpretation” of the statute, id., at 513, its
reading of the filing and verification requirements as one was
not compelled by the language, and the court was “bound to
give deference” to the EEOC’s construction, ibid. He none-
theless joined in the judgment for the District Court’s
reasons.

Because of a conflict among the Courts of Appeals,* we
granted certiorari, 533 U. S. 928 (2001), and now reverse.

3Section 706(b) reads in relevant part that “[wlhenever a charge is filed
by or on behalf of a person claiming to be aggrieved, or by a member
of the Commission, alleging that an employer . . . has engaged in an un-
lawful employment practice, the Commission shall serve a notice of the
charge . . . on such employer . . . within ten days, and shall make an
investigation thereof. Charges shall be in writing under oath or affirma-
tion and shall contain such information and be in such form as the Commis-
sion requires.” 42 U. S. C. §2000e-5(b). As to filing, § 706(e)(1) provides
that “[a] charge under this section shall be filed within one hundred and
eighty days after the alleged unlawful employment practice occurred and
notice of the charge . . . shall be served upon the person against whom
such charge is made within ten days thereafter, except that in a case of
an unlawful employment practice with respect to which the person ag-
grieved has initially instituted proceedings with a State or local agency
with authority to grant or seek relief from such practice . . ., such charge
shall be filed . . . within three hundred days after the alleged unlawful
employment practice occurred.” §2000e-5(e)(1).

4Compare, e. g., 228 F. 3d 503, 509 (CA4 2000) (case below); Shempert v.
Harwick Chemical Corp., 151 F. 3d 793, 796-797 (CA8 1998), with Philbin
v. General Electric Capital Auto Lease, Inc., 929 F. 2d 321, 323-324 (CA7
1991) (per curiam); Peterson v. Wichita, 888 F. 2d 1307, 1308 (CA10 1989),
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II
A

Section 706 of the Civil Rights Act of 1964, as amended,
42 U. S. C. §2000e-5, governs the filing of charges of discrim-
ination with the EEOC. Section 706(b) requires “[c]harges”
to “be in writing under oath or affirmation . . . contain[ing]
such information and . . . in such form as the Commission
requires.” §2000e-5(b). Section 706(e)(1) provides that
“[a] charge . . . shall be filed within one hundred and eighty
[or in some cases, three hundred] days after the alleged un-
lawful employment practice occurred.” §2000e-5(e)(1).

Neither provision defines “charge,” which is likewise unde-
fined elsewhere in the statute. Section 706(b) merely re-
quires the verification of a charge, without saying when it
must be verified; § 706(e)(1) provides that a charge must be
filed within a given period, without indicating whether the
charge must be verified when filed. Neither provision incor-
porates the other so as to give a definition by necessary
implication.

The assumption of the Court of Appeals that the two pro-
visions must be read as one, with “charge” defined as “under
oath or affirmation,” was thus a structural and logical leap.
Nor is the gap bridged by the rule of common sense that
statutes are to be read as a whole, see United States v. Mor-
ton, 467 U.S. 822, 828 (1984). Although reading the two
provisions together would not be facially inconsistent, doing
that would ignore the two quite different objectives of the
timing and verification requirements, which stand in the way
of reading “charge” to subsume them both by definition.
The point of the time limitation is to encourage a potential
charging party to raise a discrimination claim before it gets

cert. denied, 495 U. S. 932 (1990); Casavantes v. California State Univ.,
732 F. 2d 1441, 1443 (CA9 1984); Price v. Southwestern Bell Tel. Co., 687
F. 2d 74, 77, and n. 3 (CA5 1982).
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stale, for the sake of a reliable result and a speedy end to
any illegal practice that proves out.” The verification re-
quirement has the different object of protecting employers
from the disruption and expense of responding to a claim
unless a complainant is serious enough and sure enough to
support it by oath subject to liability for perjury.® This ob-
ject, however, demands an oath only by the time the em-
ployer is obliged to respond to the charge, not at the time
an employee files it with the EEOC. There is accordingly
nothing plain in reading “charge” to require an oath by defi-
nition. Questionable would be the better word.

B

The statute is thus open to interpretation and the regula-
tion addresses a legitimate question. Before we touch on
the merits of the EEOC’s position, however, two threshold
matters about the status of the regulation can be given short
shrift. The first is whether the agency’s rulemaking ex-
ceeded its authority to adopt “suitable procedural regula-
tions,” 42 U. S. C. §2000e-12(a), and instead addressed a sub-
stantive issue over which the EEOC has no rulemaking
power, see EEOC v. Arabian American Oil Co., 499 U. S.
244, 257 (1991); General Elec. Co. v. Gilbert, 429 U. S. 125,
141 (1976). Although the College argues that the EEOC’s
regulation “alter[s] a substantive requirement included by
Congress in the statute,” Brief for Respondent 32-33, this
is really nothing more than a recast of the plain language
argument; the College is merely restating the position we

5See Delaware State College v. Ricks, 449 U. S. 250, 256-257 (1980)
(“Limitations periods, while guaranteeing the protection of the civil rights
laws to those who promptly assert their rights, also protect employers
from the burden of defending claims arising from employment decisions
that are long past”).

6See EEOC v. Shell Oil Co., 466 U. S. 54, 76, n. 32 (1984) (“The function
of an oath is to impress upon its taker an awareness of his duty to tell
the truth”).
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just rejected, that Congress defined “charge” as a verified
accusation.

The other issue insignificant in this case, however promi-
nent it is in much of the litigation that goes on over agency
rulemaking, is the degree of deference owed to the regula-
tion by reviewing courts. We agree with the Government
as amicus that deference under Chevron U. S. A. Inc. v. Nat-
wral Resources Defense Council, Inc., 467 U. S. 837, 843-844
(1984), does not necessarily require an agency’s exercise of
express notice-and-comment rulemaking power,” see Brief
for United States et al. as Amici Curiae 19, n. 11; we so
observed in United States v. Mead Corp., 533 U. S. 218, 230-
231 (2001) (“IW]e have sometimes found reasons for Chevron
deference even when no such administrative formality was
required and none was afforded”). But there is no need to
resolve any question of deference here. We find the EEOC
rule not only a reasonable one, but the position we would
adopt even if there were no formal rule and we were inter-
preting the statute from scratch. Because we so clearly
agree with the EEOC, there is no occasion to defer and no
point in asking what kind of deference, or how much.®

"Title VII does not require the EEOC to utilize notice-and-comment
procedures. Section 713(a) of Title VII requires the procedural regu-
lations to “be in conformity with the standards and limitations” of the
Administrative Procedure Act, 5 U. S. C. §§551-559. 42 U. 8. C. §2000e—
12(a) (1994 ed.). And the Administrative Procedure Act, 5 U.S.C.
§553(b), excepts “rules of agency organization, procedure, or practice”
from notice-and-comment procedures unless required by statute.

8We, of course, do not mean to say that the EEOC’s position is the
“only one permissible.” See Commercial Office Products, 486 U. S., at
125 (O’CONNOR, J., concurring in part and concurring in judgment). The
agency might, for example, have decided that the time to test the com-
plainant’s seriousness is before the agency expends any effort on the case,
and so have required a verified complaint prior to interview. JUSTICE
O’CONNOR suggests, see post, at 122 (opinion concurring in judgment),
that recognizing this implies that a sphere of deference is appropriate, and
so resolves the Chevron question. But not all deference is deference
under Chevron, see United States v. Mead Corp., 533 U. S. 218, 234 (2001),
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A complaint to the EEOC starts the agency down the road
to investigation, conciliation, and enforcement, and it is no
small thing to be called upon to respond. As we said before,
the verification provision is meant to provide some degree of
insurance against catchpenny claims of disgruntled, but not
necessarily aggrieved, employees. In requiring the oath or
affirmation, however, Congress presumably did not mean to
affect the nature of Title VII as “a remedial scheme in which
laypersons, rather than lawyers, are expected to initiate the
process.” EFEOC v. Commercial Office Products Co., 486
U. S. 107, 124 (1988); Love v. Pullman Co., 404 U. S. 522, 527
(1972). Construing §706 to permit the relation back of an
oath omitted from an original filing ensures that the lay com-
plainant, who may not know enough to verify on filing, will
not risk forfeiting his rights inadvertently. At the same
time, the EEOC looks out for the employer’s interest by
refusing to call for any response to an otherwise sufficient
complaint until the verification has been supplied.’

We would be hard pressed to take issue with the EEOC’s
position after deciding Becker v. Montgomery, 532 U. S. 757

and there is no need to resolve deference issues when there is no need
for deference.

9The general practice of EEOC staff members is to prepare a formal
charge of discrimination for the complainant to review and to verify, once
the allegations have been clarified. See Brief for United States et al. as
Amici Curiae 24. The complainant must submit a verified charge before
the agency will require a response from the employer. See Brief for
United States et al. as Amici Curiae on Pet. for Cert. 16.

Respondent argues that the employer will be prejudiced by these proce-
dures because “there would be no deadline for verifying a charge.” Brief
for Respondent 34, n. 26. But this is not our case, which simply chal-
lenges relation back per se, and our understanding is that the EEOC’s
standard practice is to caution complainants that if they fail to follow up
on their initial unverified charge, the EEOC will not proceed further with
the complaint. See App. 57; Brief for United States et al. as Amici
Curiae on Pet. for Cert. 17.
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(2001), last Term. In that case, we considered whether the
Federal Rule of Civil Procedure 11 signature requirement
entailed the dismissal of a notice of appeal that was timely
filed in the district court but was not signed within the filing
period. We held that while the timing and content require-
ments for the notice of appeal were “jurisdictional in na-
ture,” nothing prevented later cure of the signature defect,
532 U.S., at 765. There is no reason to think that relation
back of the oath here is any less reasonable than relation
back of the signature in Becker. Both are aimed at stem-
ming the urge to litigate irresponsibly, and if relation back
is a good rule for courts of law, it would be passing strange
to call it bad for an administrative agency.!® In fact, it
would be passing strange to disagree with the EEOC even
without Becker, for a long history of practice with oath re-
quirements supports the relation-back cure.

Where a statute or supplemental rule requires an oath,!!
courts have shown a high degree of consistency in accepting
later verification as reaching back to an earlier, unverified
filing.'? This background law not only persuades by its reg-

10We also note that Rule 15(c) of the Federal Rules of Civil Procedure
permits the relation back of amendments to pleadings under specified
circumstances.

11 See, e. g., Rule C(6) of the Supplemental Rules for Certain Admiralty
and Maritime Claims (“[A] person who asserts an interest in or right
against the property that is the subject of the [civil forfeiture] action must
file a verified statement identifying the interest or right”).

12See, e.g., United States v. United States Currency in Amount of
$103,387.27, 863 F. 2d 555, 561-563 (CAT 1988); Johnston Broadcasting Co.
v. FCC, 175 F. 2d 351, 355-356 (CADC 1949); see also 5A C. Wright &
A. Miller, Federal Practice and Procedure §1339, p. 150 (2d ed. 1990)
(“Even if a federal rule or statute requires verification, a failure to comply
does not render the document fatally defective”). In Armstrong v. Fer-
nandez, 208 U. S. 324, 330 (1908), we approved a bankruptcy court’s allow-
ance of nunc pro tunc verification of a petition filed under the Bankruptcy
Act of 1898.

State-court practice before and after Congress enacted the Civil Rights
Act of 1964 has been, for the greater part, the same as federal. See, e. g.,
United Farm Workers of Am. v. Agricultural Labor Relations Bd., 37
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ularity over time but points to tacit congressional approval
of the EEOC’s position, Congress being presumed to have
known of this settled judicial treatment of oath requirements
when it enacted and later amended Title VIL.

This presumption is complemented by the fact that Con-
gress amended Title VII several times!* without once
casting doubt on the EEOC’s construction.’” During the

Cal. 3d 912, 915, 694 P. 2d 138, 140 (1985) (en banc); Easter Seal Soc. for
Disabled Children v. Berry, 627 A. 2d 482, 489 (D. C. 1993); Maliszewsk?
v. Human Rights Comm’n, 269 T11. App. 3d 472, 474-477, 646 N. E. 2d 625,
626-628 (1995); Workman v. Workman, 46 N. E. 2d 718, 724 (Ind. App.
1943) (en banc); Pulliam v. Pulliam, 163 Kan. 497, 499-500, 183 P. 2d 220,
222-223 (1947); Southside Civic Assn. v. Warrington, 93-0890, pp. 3—-4
(La. App. 4/1/94), 635 So. 2d 721, 723-724, pet. for writ denied, 94-1219
(La. 7/1/94), 639 So. 2d 1168; Drury Displays, Inc. v. Board of Adjustment,
760 S. W. 2d 112, 114 (Mo. 1998); Chisholm v. Vocational School for Girls,
103 Mont. 503, 506-509, 64 P. 2d 838, 841-842 (1936); In re Estate of Ses-
stons, 217 Ore. 340, 347-349, 341 P. 2d 512, 516-517 (1959); State ex rel.
Williams v. Jomes, 164 S. W. 2d 823, 826 (Tenn. 1942); Greene v. Union
Pac. Stages, Inc., 182 Wash. 143, 145, 45 P. 2d 611, 612 (1935). But see,
e. 9., Dinwiddie v. Board of County Comm’rs, 103 N. M. 442, 445, 708 P.
2d 1043, 1046 (1985), cert. denied, 476 U. S. 1117 (1986) (denying leave to
amend and dismissing unverified complaint contesting election).

8See North Star Steel Co. v. Thomas, 515 U.S. 29, 34 (1995) (“‘[I]t
is not only appropriate but also realistic to presume that Congress was
thoroughly familiar with [our] precedents . .. and that it expect[s] its enact-
ment[s] to be interpreted in conformity with them’” (citation omitted)).

14 See, e. g., Pub. L. 102-166, 105 Stat. 1075; Pub. L. 92-261, 86 Stat. 104.

1> Respondent argues that the regulation became inconsistent with Title
VII when Congress passed the 1972 amendments to the legislation. Brief
for Respondent 20-25, 37. In 1972, during the floor debate over the Sen-
ate version (S. 2515) of the Equal Employment Opportunity Act of 1972,
Senator Allen noted that the committee amendments omitted the require-
ment that a charge be made under oath, and proposed an amendment to
define a charge to “‘mean an accusation of discrimination supported by
oath or affirmation.”” 118 Cong. Rec. 4815 (1972). The Senator ex-
pressed his view that the amendment preserved what he believed to be
an existing requirement under the 1964 Act that “charges are to be filed
and made under oath in writing.” Ibid. This understanding was neither
confirmed nor denied, but Senator Williams, the bill’s floor manager, sug-
gested that rather than the “one coverall, blanket” definition proposed by
Senator Allen, the oath requirement could be included at the beginning of
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debates over the Equal Employment Opportunity Act of
1972, amending the Civil Rights Act of 1964, the text of the
EEOC procedural regulations, including the predecessor of
§1601.12(b), was placed in the Congressional Record. 118
Cong. Rec. 718 (1972). By then the regulation was six years
old, and had been upheld and applied by the federal courts.!®
By amending the law without repudiating the regulation,
Congress “suggests its consent to the Commission’s prac-
tice.” FEFEOC v. Associated Dry Goods Corp., 449 U. S. 590,
600, n. 17 (1981); see also EEOC v. Shell Oil Co., 466 U. S.
54, 69 (1984).
I11

We accordingly hold the EEOC’s relation-back regulation
to be an unassailable interpretation of §706 and therefore
reverse. Our judgment does not, however, reach the con-
clusion drawn by the District Court, and the single judge
on the Court of Appeals, that Edelman’s letter was not a
charge under the statute because neither he nor the EEOC

§706(b). Ibid. So modified, the amendment was adopted by voice vote
and enacted into law.

Besides refining the language of § 706 of Title VII, the 1972 amendments
extended the basic time period for filing a charge with the EEOC from
90 to 180 days, and from 210 to 300 days in deferral States. Pub. L.
92-261, 86 Stat. 104. Congress also added a requirement that the EEOC
notify employers within 10 days of receiving a filed charge. Ibid. In
view of the above-described exchange over the phrasing of the verification
requirement, and because Congress enacted this requirement while at
the same time amending the charge-filing deadline in § 706(e), respondent
advocates our reading the 1972 amendments as a “congressional com-
promise.” Brief for Respondent 24. We are asked, in other words, to
conclude that Congress lengthened the time for filing charges only be-
cause Congress, at the same time, required that a charge necessarily be
verified when first filed. The evidence for such a quid pro quo is, how-
ever, equivocal.

16 See, e. g., Blue Bell Boots, Inc. v. EEOC, 418 F. 2d 355, 357 (CA6 1969);
Georgia Power Co. v. EEOC, 412 F. 2d 462, 466-467 (CA5 1969); Weeks v.
Southern Bell Tel. & Tel. Co., 408 F. 2d 228, 230-231 (CA5 1969); Choate
v. Caterpillar Tractor Co., 402 F. 2d 357, 359-360 (CAT 1968).
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treated it as one. It is enough to say here that at the factual
level their view has some support. Although §706(e)(1) of
Title VII provides that the “notice of the charge . . . shall
be served upon the person against whom such charge is
made within ten days” of filing with the EEOC, 42 U. S. C.
§§2000e-5(b) and (e)(1), the Government’s lawyer acknowl-
edged at oral argument that the EEOC failed to “comply
with its obligation to provide the employer with notice”
within 10 days after receiving Edelman’s letter of November
14, 1997. Tr. of Oral Arg. 16. Edelman’s counsel agreed
with the Government that the significance of the delayed no-
tice to the College would be open on remand. Id., at 9-10,
17.

Accordingly, we reverse the judgment of the Court of Ap-
peals and remand the case for further proceedings consistent
with this opinion.

It is so ordered.

JUSTICE THOMAS, concurring.

Congress has authorized the Equal Employment Oppor-
tunity Commission (EEOC) “to issue, amend, or rescind suit-
able procedural regulations to carry out the provisions of
[Title VII]. Regulations issued under this section shall be
in conformity with the standards and limitations of” the Ad-
ministrative Procedure Act (APA). 42 U. S. C. §2000e-12(a)
(1994 ed.). The EEOC promulgated 29 CFR §1601.12(b)
(1997) pursuant to its clear statutory authority to issue
procedural regulations. See §1601.1 (“The regulations set
forth . . . contain the procedures established by the Equal
Employment Opportunity Commission for carrying out its
responsibilities in the administration and enforcement of title
VII . ..” (emphasis added)). I concur because I read the
Court’s opinion to hold that the EEOC possessed the author-
ity to promulgate this procedural regulation, and that the
regulation is reasonable, not proscribed by the statute, and
issued in conformity with the APA.
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JUSTICE O’CONNOR, with whom JUSTICE SCALIA joins,
concurring in the judgment.

The Court today holds that there is no need in this case
to defer to the Equal Employment Opportunity Commis-
sion’s regulation because the agency’s position is the one it
“would adopt even if there were no formal rule and [the
Court] were interpreting the statute from scratch.” Amnte,
at 114. I do not agree that the EEOC has adopted the most
natural interpretation of Title VII’s provisions regarding the
filing with the EEOC of charges of discrimination. See 42
U. S. C. §2000e-5 (1994 ed.). But, because the statute is at
least somewhat ambiguous, I would defer to the agency’s
interpretation. See Chevron U. S. A. Inc. v. Natural Re-
sources Defense Council, Inc., 467 U. S. 837, 843—-844 (1984);
EEOC v. Commercial Office Products Co., 486 U. S. 107, 125
(1988) (O’CONNOR, J., concurring in part and concurring in
judgment) (“[D]eference [to the EEOC] is particularly appro-
priate on this type of technical issue of agency procedure”).
I think the regulation, 29 CFR §1601.12(b) (1997), should be
sustained on this alternative basis.

Title VII requires “charges” of discrimination to “be in
writing under oath or affirmation.” 42 U. S. C. §2000e—5(b).
It also requires “charge[s]” to “be filed within one hundred
and eighty [or in some circumstances three hundred] days
after the alleged unlawful employment practice occurred.”
§2000e-5(e)(1). The most natural reading of these provi-
sions is that the first is intended to be definitional, defining
a “charge” as an allegation of diserimination made in writing
under oath or affirmation. The second then specifies the
time period in which such a verified charge must be filed.
That Congress intended the provisions to be read together
in this way is suggested by the fact that the two provisions
are found in subsections of the same section of the statute.
See Davis v. Michigan Dept. of Treasury, 489 U. S. 803, 809
(1989) (“It is a fundamental canon of statutory construction
that the words of a statute must be read in their context and
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with a view to their place in the overall statutory scheme”).
Surprisingly, however, the Court holds that the best read-
ing is precisely the opposite—it says it “clearly agree[s] with
the EEOC” that charges do not need to be verified within
the specified time period. See ante, at 114.

Despite the fact that I think the best reading of the statute
is that a charge must be made under oath or affirmation
within the specified time, this is not the only possible read-
ing of the statute. The definition section of the statute,
42 U.S.C. §2000e, which expressly defines a number of
terms, does not define the word “charge” to mean an allega-
tion made under oath or affirmation. In fact, the definition
section does not define the word “charge” at all. And the
provision stating that “charges shall be in writing under oath
or affirmation” is not framed as a definition—it does not say,
for example, that a charge is an allegation made in writing
under oath or affirmation. Because the statute does not
explicitly define “charge” to incorporate verification but only
suggests it, the requirement that charges be verified and the
requirement that charges be filed within the specified time
could be read as independent requirements that do not need
to be satisfied simultaneously. Congress, therefore, cannot
be said to have “unambiguously expressed [its] intent”
that the charge must be under oath or affirmation when filed.
Chevron, 467 U. S., at 843 (emphasis added). Given this am-
biguity, under our decision in Chevron, “the question . . .
[becomes] whether the agency’s [position] is based on a per-
missible construction of the statute,” ibid., or, in other
words, whether the agency’s position is “reasonable,” id., at
845. If so, then we must give it “controlling weight,” id.,
at 844.

I find the regulation to be reasonable for some of the same
reasons that the Court finds it to be the best interpretation
of the statute. As the Court notes, Title VII is “ ‘a remedial
scheme in which laypersons, rather than lawyers, are ex-
pected to initiate the process.”” Ante, at 115 (quoting Com-
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mercial Office Products Co., supra, at 124). Permitting re-
lation back of an oath omitted from an original filing is
reasonable because it helps ensure that lay complainants will
not inadvertently forfeit their rights. The regulation is also
consistent, as the Court explains, with the common-law prac-
tice of allowing later verifications to relate back. See ante,
at 116-117. For these reasons, I think the regulation is rea-
sonable and should be sustained.

The Court reserved the question of whether the EEOC’s
regulation is entitled to Chevron deference. See ante, at
114. I doubt that it is possible to reserve this question
while simultaneously maintaining, as the Court does, see
ante, at 114-115, n. 8, that the agency is free to change its
interpretation. To say that the matter is ambiguous enough
to permit agency choice and to suggest that the Court would
countenance a different choice is to say that the Court would
(because it must) defer to a reasonable agency choice. In-
deed, the concurring opinion that the Court cites for the
proposition that the agency could change its position was
premised on the idea that the agency was entitled to defer-
ence. See Commercial Office Products Co., supra, at 125—
126 (O’CONNOR, J., concurring in part and concurring in
judgment).

I think the EEOC’s regulation is entitled to Chevron def-
erence. We have, of course, previously held that because
the EEOC was not given rulemaking authority to inter-
pret the substantive provisions of Title VII, its substantive
regulations do not receive Chevron deference, but instead
only receive consideration according to the standards estab-
lished in Skidmore v. Swift & Co., 323 U. S. 134, 140 (1944).
See EEOC v. Arabian American Oil Co., 499 U. S. 244, 257
(1991) (“[T]he level of deference afforded [the agency’s judg-
ment] ‘will depend upon the thoroughness evident in its con-
sideration, the validity of its reasoning, its consistency with
earlier and later pronouncements, and all those factors which
give it power to persuade, if lacking power to control’”)
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(quoting Skidmore, supra, at 140); General Elec. Co. v. Gil-
bert, 429 U. S. 125, 141-142 (1976). The EEOC has, how-
ever, been given “authority from time to time to issue . . .
suitable procedural regulations to carry out the provisions
of” Title VII, 42 U.S.C. §2000e-12(a) (emphasis added).
The regulation at issue here, which permits relation back of
amendments to charges filed with the EEOC, is clearly such
a procedural regulation. See, e. g., Fed. Rule Civ. Proc. 15
(establishing rules for amendments to pleadings and relation
back as part of the Federal Rules of Civil Procedure). Thus,
as the Court recognizes, see ante, at 113-114, the EEOC was
exercising authority explicitly delegated to it by Congress
when it promulgated this rule.

The regulation was also promulgated pursuant to suffi-
ciently formal procedures. Although the EEOC originally
issued the regulation without undergoing formal notice-
and-comment procedures, it was repromulgated pursuant to
those procedures in 1977. See 42 Fed. Reg. 42022, 42023
(1977); id., at 55388, 55389. We recognized in United States
v. Mead Corp., 533 U. S. 218 (2001), that although notice-and-
comment procedures are not required for Chevron defer-
ence, notice-and-comment is “significant . . . in pointing
to Chevron authority,” and that an “overwhelming num-
ber of our cases applying Chevron deference have reviewed
the fruits of notice-and-comment rulemaking or formal adju-
dication.” 533 U. S., at 230-231. I see no reason why a re-
promulgation pursuant to notice-and-comment procedures
should be less entitled to deference than an original promul-
gation pursuant to those procedures. Cf. Smiley v. Citi-
bank (South Dakota), N. A., 517 U. S. 735, 741 (1996) (giving
deference to “a full-dress regulation . . . adopted pursuant
to the notice-and-comment procedures of the Administra-
tive Procedure Act designed to assure . .. deliberation” even
though the regulation was prompted by litigation).

Moreover, the regulation is codified in the Code of Federal
Regulations, 29 CFR §1601.12(b) (1997), and so is binding
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on all the parties coming before the EEOC, as well as on the
EEOC itself. In this regard, it is distinguishable from the
Customs Service ruling letters at issue in Mead Corp., supra,
at 233, which we found not to be binding on third parties and
to be changeable by the Customs Service merely upon notice,
and to which we therefore denied Chevron deference. See
also Christensen v. Harris County, 529 U. S. 576, 587 (2000)
(denying Chevron deference to an agency opinion letter that
we suggested lacked “the force of law,” but stating that “the
framework of deference set forth in Chevron does apply to
an agency interpretation contained in a regulation”).

Because I believe the regulation is entitled to review
under Chevron, and because the regulation is reasonable,
I concur in the judgment.
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 00-1770. Argued February 19, 2002—Decided March 26, 2002*

Title 42 U. S. C. §1437d(1)(6) provides that each “public housing agency
shall utilize leases . . . provid[ing] that . . . any drug-related criminal
activity on or off [federally assisted low-income housing] premises, en-
gaged in by a public housing tenant, any member of the tenant’s house-
hold, or any guest or other person under the tenant’s control, shall be
cause for termination of tenancy.” Respondents are four such tenants
of the Oakland Housing Authority (OHA). Paragraph 9(m) of their
leases obligates them to “assure that the tenant, any member of the
household, a guest, or another person under the tenant’s control, shall
not engage in . . . any drug-related criminal activity on or near the
premises.” Pursuant to United States Department of Housing and
Urban Development (HUD) regulations authorizing local public housing
authorities to evict for drug-related activity even if the tenant did not
know, could not foresee, or could not control behavior by other occu-
pants, OHA instituted state-court eviction proceedings against respond-
ents, alleging violations of lease paragraph 9(m) by a member of each
tenant’s household or a guest. Respondents filed federal actions
against HUD, OHA, and OHA’s director, arguing that § 1437d(1)(6) does
not require lease terms authorizing the eviction of so-called “innocent”
tenants, and, in the alternative, that if it does, the statute is unconsti-
tutional. The District Court’s issuance of a preliminary injunction
against OHA was affirmed by the en banc Ninth Circuit, which held
that HUD’s interpretation permitting the eviction of so-called “inno-
cent” tenants is inconsistent with congressional intent and must be re-
jected under Chevron U. S. A. Inc. v. Natural Resources Defense Coun-
cil, Inc., 467 U. S. 837, 842-843.

Held: Section 1437d(l)(6)’s plain language unambiguously requires lease
terms that give local public housing authorities the discretion to termi-
nate the lease of a tenant when a member of the household or a guest
engages in drug-related activity, regardless of whether the tenant knew,
or should have known, of the drug-related activity. Congress’ decision

*Together with No. 00-1781, Oakland Housing Authority et al. v.
Rucker et al., also on certiorari to the same court.



126 DEPARTMENT OF HOUSING AND URBAN
DEVELOPMENT ». RUCKER

Syllabus

not to impose any qualification in the statute, combined with its use of
the term “any” to modify “drug-related criminal activity,” precludes any
knowledge requirement. See United States v. Monsanto, 491 U. S. 600,
609. Because “any” has an expansive meaning—i. e., “one or some in-
discriminately of whatever kind,” United States v. Gonzales, 520 U. S.
1, 5—any drug-related activity engaged in by the specified persons is
grounds for termination, not just drug-related activity that the tenant
knew, or should have known, about. The Ninth Circuit’s ruling that
“under the tenant’s control” modifies not just “other person,” but also
“member of the tenant’s household” and “guest,” runs counter to basic
grammar rules and would result in a nonsensical reading. Rather,
HUD offers a convincing explanation for the grammatical imperative
that “under the tenant’s control” modifies only “other person”: By “con-
trol,” the statute means control in the sense that the tenant has permit-
ted access to the premises. Implicit in the terms “household member”
or “guest” is that access to the premises has been granted by the tenant.
Section 1437d(1)(6)’s unambiguous text is reinforced by comparing it to
21 U. 8. C. §881(a)(7), which subjects all leasehold interests to civil for-
feiture when used to commit drug-related criminal activities, but ex-
pressly exempts tenants who had no knowledge of the activity, thereby
demonstrating that Congress knows exactly how to provide an “inno-
cent owner” defense. It did not provide one in §1437d(l)(6). Given
that Congress has directly spoken to the precise question at issue, Chev-
ron, supra, at 842, other considerations with which the Ninth Circuit
attempted to bolster its holding are unavailing, including the legislative
history, the erroneous conclusion that the plain reading of the statute
leads to absurd results, the canon of constitutional avoidance, and reli-
ance on inapposite decisions of this Court to cast doubt on § 1437d({)(6)’s
constitutionality under the Due Process Clause. Pp. 130-136.

237 F. 3d 1113, reversed and remanded.

REHNQUIST, C. J., delivered the opinion of the Court, in which all other
Members joined, except BREYER, J., who took no part in the consideration
or decision of the cases.

James A. Feldman argued the cause for the federal
petitioner. With him on the briefs were Solicitor Gen-
eral Olson, Assistant Attorney General McCallum, Dep-
uty Solicitor General Kneedler, Barbara C. Biddle, Howard
S. Scher, Richard A. Hauser, Carole W. Wilson, Howard
M. Schmeltzer, and Harold J. Rennett. Gary T. Lafayette
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argued the cause for the private petitioners in No. 00-1781.
With him on the briefs was Susan 7. Kumagai.

Paul Renne argued the cause for respondents in both
cases. With him on the brief were James Donato, Whitty
Somwvichian, and John Murcko.T

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

With drug dealers “increasingly imposing a reign of terror
on public and other federally assisted low-income housing
tenants,” Congress passed the Anti-Drug Abuse Act of 1988.
§5122, 102 Stat. 4301, 42 U. S. C. §11901(3) (1994 ed.). The
Act, as later amended, provides that each “public housing
agency shall utilize leases which . . . provide that any crimi-
nal activity that threatens the health, safety, or right to
peaceful enjoyment of the premises by other tenants or any
drug-related criminal activity on or off such premises, en-
gaged in by a public housing tenant, any member of the ten-
ant’s household, or any guest or other person under the ten-
ant’s control, shall be cause for termination of tenancy.” 42
U.S. C. §1437d(1)(6) (1994 ed., Supp. V). Petitioners say
that this statute requires lease terms that allow a local public

TBriefs of amici curiae urging reversal were filed for the Council of
Large Public Housing Authorities et al. by William F. Maher and Robert
A. Graham; for the International City-County Management Association
et al. by Richard Ruda and James I. Crowley; and for the Washington
Legal Foundation et al. by Daniel J. Popeo and Richard A. Samp.

Briefs of amici curiae urging affirmance were filed for AARP et al. by
Catherine M. Bishop and Julie E. Levin, for the American Civil Liberties
Union et al. by Mark J. Lopez, Steven R. Shapiro, and Alan L. Schlosser;
for the National Network to End Domestic Violence et al. by Bruce D.
Sokler and Fernando R. Laguarda; for the Pennsylvania Association of
Resident Councils et al. by Eileen D. Yacknin and Richard S. Matesic;
and for Lawrence Lessig et al. by David T. Goldberg and Daniel N.
Abrahamson.

Kirsten D. Levingston, Michael S. Feldberg, and Martha F. Davis filed
a brief for the Coalition to Protect Public Housing et al. as amici curiae.
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housing authority to evict a tenant when a member of the
tenant’s household or a guest engages in drug-related crimi-
nal activity, regardless of whether the tenant knew, or had
reason to know, of that activity. Respondents say it does
not. We agree with petitioners.

Respondents are four public housing tenants of the Oak-
land Housing Authority (OHA). Paragraph 9(m) of respond-
ents’ leases, tracking the language of §1437d(l)(6), obligates
the tenants to “assure that the tenant, any member of the
household, a guest, or another person under the tenant’s con-
trol, shall not engage in . . . [a]lny drug-related criminal activ-
ity on or near the premise[s].” App. 59. Respondents also
signed an agreement stating that the tenant “understand[s]
that if I or any member of my household or guests should
violate this lease provision, my tenancy may be terminated
and I may be evicted.” Id., at 69.

In late 1997 and early 1998, OHA instituted eviction pro-
ceedings in state court against respondents, alleging viola-
tions of this lease provision. The complaint alleged: (1) that
the respective grandsons of respondents William Lee and
Barbara Hill, both of whom were listed as residents on the
leases, were caught in the apartment complex parking lot
smoking marijuana; (2) that the daughter of respondent
Pearlie Rucker, who resides with her and is listed on the
lease as a resident, was found with cocaine and a crack co-
caine pipe three blocks from Rucker’s apartment;! and
(3) that on three instances within a 2-month period, respond-
ent Herman Walker’s caregiver and two others were found
with cocaine in Walker’s apartment. OHA had issued
Walker notices of a lease violation on the first two occasions,
before initiating the eviction action after the third violation.

United States Department of Housing and Urban Develop-
ment (HUD) regulations administering § 1437d(l)(6) require

!In February 1998, OHA dismissed the unlawful detainer action against
Rucker, after her daughter was incarcerated, and thus no longer posed a
threat to other tenants.
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lease terms authorizing evictions in these circumstances.
The HUD regulations closely track the statutory language,?
and provide that “[iJn deciding to evict for criminal activity,
the [public housing authority] shall have discretion to con-
sider all of the circumstances of the case . ...” 24 CFR
§966.4(1)(5)(1) (2001). The agency made clear that local pub-
lic housing authorities’ discretion to evict for drug-related
activity includes those situations in which “[the] tenant did
not know, could not foresee, or could not control behavior by
other occupants of the unit.” 56 Fed. Reg. 51560, 51567
(1991).

After OHA initiated the eviction proceedings in state
court, respondents commenced actions against HUD, OHA,
and OHA’s director in United States District Court. They
challenged HUD’s interpretation of the statute under the
Administrative Procedure Act, 5 U. S. C. § 706(2)(A), arguing
that 42 U. S. C. §1437d(l)(6) does not require lease terms au-
thorizing the eviction of so-called “innocent” tenants, and, in
the alternative, that if it does, then the statute is unconstitu-
tional.> The District Court issued a preliminary injunction,
enjoining OHA from “terminating the leases of tenants pur-
suant to paragraph 9(m) of the ‘Tenant Lease’ for drug-
related criminal activity that does not occur within the ten-

2The regulations require public housing authorities (PHAs) to impose a
lease obligation on tenants:

“To assure that the tenant, any member of the household, a guest, or
another person under the tenant’s control, shall not engage in:

“(A) Any criminal activity that threatens the health, safety, or right to
peaceful enjoyment of the PHA’s public housing premises by other resi-
dents or employees of the PHA, or

“(B) Any drug-related criminal activity on or near such premises.
“Any criminal activity in violation of the preceding sentence shall be cause
for termination of tenancy, and for eviction from the unit.” 24 CFR
§966.4(f)(12)(i) (2001).

3Respondents Rucker and Walker also raised Americans with Disabili-
ties Act claims that are not before this Court. And all of the respondents
raised state-law claims against OHA that are not before this Court.
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ant’s apartment unit when the tenant did not know of and
had no reason to know of, the drug-related criminal activity.”
App. to Pet. for Cert. in No. 00-1770, pp. 165a-166a.

A panel of the Court of Appeals reversed, holding that
§1437d([)(6) unambiguously permits the eviction of tenants
who violate the lease provision, regardless of whether the
tenant was personally aware of the drug activity, and that
the statute is constitutional. See Rucker v. Davis, 203 F. 3d
627 (CA9 2000). An en banc panel of the Court of Appeals
reversed and affirmed the District Court’s grant of the pre-
liminary injunction. See Rucker v. Dawvis, 237 F. 3d 1113
(2001). That court held that HUD’s interpretation permit-
ting the eviction of so-called “innocent” tenants “is inconsist-
ent with Congressional intent and must be rejected” under
the first step of Chevron U. S. A. Inc. v. Natural Resources
Defense Council, Inc., 467 U. S. 837, 842-843 (1984). 237
F. 3d, at 1126.

We granted certiorari, 533 U. S. 976 (2001), 534 U. S. 813
(2001), and now reverse, holding that 42 U. S. C. § 1437d([)(6)
unambiguously requires lease terms that vest local public
housing authorities with the discretion to evict tenants for
the drug-related activity of household members and guests
whether or not the tenant knew, or should have known, about
the activity.

That this is so seems evident from the plain language of
the statute. It provides that “[elach public housing agency
shall utilize leases which . . . provide that . . . any drug-
related criminal activity on or off such premises, engaged
in by a public housing tenant, any member of the tenant’s
household, or any guest or other person under the tenant’s
control, shall be cause for termination of tenancy.” 42
U. S. C. §1437d(1)(6) (1994 ed., Supp. V). The en banc Court
of Appeals thought the statute did not address “the level of
personal knowledge or fault that is required for eviction.”
237 F. 3d, at 1120. Yet Congress’ decision not to impose any
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qualification in the statute, combined with its use of the term
“any” to modify “drug-related criminal activity,” precludes
any knowledge requirement. See United States v. Mon-
santo, 491 U. S. 600, 609 (1989). As we have explained, “the
word ‘any’ has an expansive meaning, that is, ‘one or some
indiscriminately of whatever kind.”” United States v. Gon-
zales, 520 U. S. 1, 5 (1997). Thus, any drug-related activity
engaged in by the specified persons is grounds for termina-
tion, not just drug-related activity that the tenant knew, or
should have known, about.

The en banc Court of Appeals also thought it possible that
“under the tenant’s control” modifies not just “other person,”
but also “member of the tenant’s household” and “guest.”
237 F. 3d, at 1120. The court ultimately adopted this read-
ing, concluding that the statute prohibits eviction where the
tenant, “for a lack of knowledge or other reason, could not
realistically exercise control over the conduct of a household
member or guest.” Id., at 1126. But this interpretation
runs counter to basic rules of grammar. The disjunctive
“or” means that the qualification applies only to “other per-
son.” Indeed, the view that “under the tenant’s control”
modifies everything coming before it in the sentence would
result in the nonsensical reading that the statute applies to
“a public housing tenant . . . under the tenant’s control.”
HUD offers a convincing explanation for the grammatical
imperative that “under the tenant’s control” modifies only
“other person”: “by ‘control,” the statute means control in the
sense that the tenant has permitted access to the premises.”
66 Fed. Reg. 28781 (2001). Implicit in the terms “household
member” or “guest” is that access to the premises has been
granted by the tenant. Thus, the plain language of
§1437d([)(6) requires leases that grant public housing au-
thorities the discretion to terminate tenancy without regard
to the tenant’s knowledge of the drug-related criminal
activity.
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Comparing §1437d(l)(6) to a related statutory provision
reinforces the unambiguous text. The civil forfeiture stat-
ute that makes all leasehold interests subject to forfeit-
ure when used to commit drug-related criminal activities
expressly exempts tenants who had no knowledge of the
activity: “[N]o property shall be forfeited under this
paragraph . . . by reason of any act or omission established
by that owner to have been committed or omitted without
the knowledge or consent of that owner.” 21 U.S.C.
§881(a)(7) (1994 ed.). Because this forfeiture provision was
amended in the same Anti-Drug Abuse Act of 1988 that cre-
ated 42 U. S. C. §1437d(l)(6), the en banc Court of Appeals
thought Congress “meant them to be read consistently” so
that the knowledge requirement should be read into the evic-
tion provision. 237 F. 3d, at 1121-1122. But the two sec-
tions deal with distinctly different matters. The “innocent
owner” defense for drug forfeiture cases was already in ex-
istence prior to 1988 as part of 21 U.S. C. §881(a)(7). All
that Congress did in the 1988 Act was to add leasehold inter-
ests to the property interests that might be forfeited under
the drug statute. And if such a forfeiture action were to be
brought against a leasehold interest, it would be subject to
the pre-existing “innocent owner” defense. But 42 U. S. C.
§1437(d)(1)(6), with which we deal here, is a quite different
measure. It is entirely reasonable to think that the Govern-
ment, when seeking to transfer private property to itself in
a forfeiture proceeding, should be subject to an “innocent
owner defense,” while it should not be when acting as a land-
lord in a public housing project. The forfeiture provision
shows that Congress knew exactly how to provide an “inno-
cent owner” defense. It did not provide one in § 1437d(1)(6).

The en banc Court of Appeals next resorted to legislative
history. The Court of Appeals correctly recognized that ref-
erence to legislative history is inappropriate when the text
of the statute is unambiguous. 237 F. 3d, at 1123. Given
that the en banc Court of Appeals’ finding of textual ambigu-
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ity is wrong, see supra, at 130-132, there is no need to con-
sult legislative history.*

Nor was the en banc Court of Appeals correct in conclud-
ing that this plain reading of the statute leads to absurd re-
sults.” The statute does not require the eviction of any ten-

“Even if it were appropriate to look at legislative history, it would not
help respondents. The en banc Court of Appeals relied on two passages
from a 1990 Senate Report on a proposed amendment to the eviction provi-
sion. 237 F. 3d, at 1123 (citing S. Rep. No. 101-316 (1990)). But this
Report was commenting on language from a Senate version of the 1990
amendment, which was never enacted. The language in the Senate ver-
sion, which would have imposed a different standard of cause for eviction
for drug-related crimes than the unqualified language of § 1437d(1)(6), see
136 Cong. Rec. 15991, 16012 (1990) (reproducing S. 566, 101st Cong., 2d
Sess., §§521(f) and 714(a) (1990)), was rejected at Conference. See H. R.
Conf. Rep. No. 101-943, p. 418 (1990). And, as the dissent from the en
banc decision below explained, the passages may plausibly be read as a
mere suggestion about how local public housing authorities should exercise
the “wide discretion to evict tenants connected with drug-related criminal
behavior” that the lease provision affords them. 237 F. 3d, at 1134
(Sneed, J., dissenting).

Respondents also cite language from a House Report commenting on
the Civil Asset Forfeiture Reform Act of 2000, codified at 18 U. S. C. § 983.
Brief for Respondents 15-16. For the reasons discussed supra, at 132
and this page, legislative history concerning forfeiture provisions is not
probative on the interpretation of § 1437d(7)(6).

A 1996 amendment to § 1437d(1)(6), enacted five years after HUD issued
its interpretation of the statute, supports our holding. The 1996 amend-
ment expanded the reach of §1437d(l)(6), changing the language of the
lease provision from applying to activity taking place “on or near” the
public housing premises, to activity occurring “on or off” the public hous-
ing premises. See Housing Opportunity Program Extension Act of 1996,
§9(a)(2), 110 Stat. 836. But Congress, “presumed to be aware” of HUD’s
interpretation rejecting a knowledge requirement, made no other change
to the statute. Lorillard v. Pons, 434 U. S. 575, 580 (1978).

5For the reasons discussed above, no-fault eviction, which is specifically
authorized under § 1437d(1)(6), does not violate § 1437d(1)(2), which prohib-
its public housing authorities from including “unreasonable terms and con-
ditions [in their leases].” In addition, the general statutory provision in
the latter section cannot trump the clear language of the more specific
§1437d(1)(6). See Green v. Bock Laundry Machine Co., 490 U. S. 504,
524-526 (1989).
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ant who violated the lease provision. Instead, it entrusts
that decision to the local public housing authorities, who are
in the best position to take account of, among other things,
the degree to which the housing project suffers from “ram-
pant drug-related or violent crime,” 42 U.S.C. §11901(2)
(1994 ed. and Supp. V), “the seriousness of the offending ac-
tion,” 66 Fed. Reg., at 28803, and “the extent to which the
leaseholder has . . . taken all reasonable steps to prevent or
mitigate the offending action,” tbid. It is not “absurd” that
a local housing authority may sometimes evict a tenant who
had no knowledge of the drug-related activity. Such “no-
fault” eviction is a common “incident of tenant responsibility
under normal landlord-tenant law and practice.” 56 Fed.
Reg., at 51567. Strict liability maximizes deterrence and
eases enforcement difficulties. See Pacific Mut. Life Ins.
Co. v. Haslip, 499 U. S. 1, 14 (1991).

And, of course, there is an obvious reason why Congress
would have permitted local public housing authorities to con-
duct no-fault evictions: Regardless of knowledge, a tenant
who “cannot control drug crime, or other criminal activities
by a household member which threaten health or safety of
other residents, is a threat to other residents and the proj-
ect.” 56 Fed. Reg., at 51567. With drugs leading to “mur-
ders, muggings, and other forms of violence against tenants,”
and to the “deterioration of the physical environment that
requires substantial government expenditures,” 42 U. S. C.
§11901(4) (1994 ed., Supp. V), it was reasonable for Congress
to permit no-fault evictions in order to “provide public and
other federally assisted low-income housing that is decent,
safe, and free from illegal drugs,” §11901(1) (1994 ed.).

In another effort to avoid the plain meaning of the statute,
the en banc Court of Appeals invoked the canon of constitu-
tional avoidance. But that canon “has no application in the
absence of statutory ambiguity.” United States v. Oakland
Cannabis Buyers’ Cooperative, 532 U.S. 483, 494 (2001).
“Any other conclusion, while purporting to be an exercise in
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judicial restraint, would trench upon the legislative powers
vested in Congress by Art. I, §1, of the Constitution.”
United States v. Albertini, 472 U. S. 675, 680 (1985). There
are, moreover, no “serious constitutional doubts” about Con-
gress’ affording local public housing authorities the discre-
tion to conduct no-fault evictions for drug-related crime.
Reno v. Flores, 507 U.S. 292, 314, n. 9 (1993) (emphasis
deleted).

The en bance Court of Appeals held that HUD’s interpreta-
tion “raise[s] serious questions under the Due Process Clause
of the Fourteenth Amendment,” because it permits “tenants
to be deprived of their property interest without any rela-
tionship to individual wrongdoing.” 237 F. 3d, at 1124-1125
(citing Scales v. United States, 367 U. S. 203, 224-225 (1961),
Southwestern Telegraph & Telephone Co. v. Danaher, 238
U. S. 482 (1915)). But both of these cases deal with the acts
of government as sovereign. In Scales, the United States
criminally charged the defendant with knowing membership
in an organization that advocated the overthrow of the
United States Government. In Danaher, an Arkansas stat-
ute forbade discrimination among customers of a telephone
company. The situation in the present cases is entirely dif-
ferent. The government is not attempting to criminally
punish or civilly regulate respondents as members of the
general populace. It is instead acting as a landlord of prop-
erty that it owns, invoking a clause in a lease to which re-
spondents have agreed and which Congress has expressly
required. Scales and Danaher cast no constitutional doubt
on such actions.

The Court of Appeals sought to bolster its discussion of
constitutional doubt by pointing to the fact that respondents
have a property interest in their leasehold interest, citing
Greene v. Lindsey, 456 U. S. 444 (1982). This is undoubtedly
true, and Greene held that an effort to deprive a tenant of
such a right without proper notice violated the Due Process
Clause of the Fourteenth Amendment. But, in the present
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cases, such deprivation will occur in the state court where
OHA brought the unlawful detainer action against respond-
ents. There is no indication that notice has not been given
by OHA in the past, or that it will not be given in the future.
Any individual factual disputes about whether the lease pro-
vision was actually violated can, of course, be resolved in
these proceedings.®

We hold that “Congress has directly spoken to the precise
question at issue.” Chevron U. S. A. Inc. v. Natural Re-
sources Defense Council, Inc., 467 U.S., at 842. Section
1437d(1)(6) requires lease terms that give local public hous-
ing authorities the discretion to terminate the lease of a ten-
ant when a member of the household or a guest engages in
drug-related activity, regardless of whether the tenant knew,
or should have known, of the drug-related activity.

Accordingly, the judgment of the Court of Appeals is re-
versed, and the cases are remanded for further proceedings
consistent with this opinion.

It is so ordered.

JUSTICE BREYER took no part in the consideration or deci-
sion of these cases.

6The en banc Court of Appeals cited only the due process constitutional
concern. Respondents raise two others: the First Amendment and the
Excessive Fines Clause. We agree with Judge O’Scannlain, writing for
the panel that reversed the injunction, that the statute does not raise
substantial First Amendment or Excessive Fines Clause concerns. Lyng
v. Automobile Workers, 485 U. S. 360 (1988), forecloses respondents’ claim
that the eviction of unknowing tenants violates the First Amendment
guarantee of freedom of association. See 203 F. 3d 627, 647 (2000). And
termination of tenancy “is neither a cash nor an in-kind payment imposed
by and payable to the government” and therefore is “not subject to analy-
sis as an excessive fine.” Id., at 648.
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HOFFMAN PLASTIC COMPOUNDS;, INC. v. NATIONAL
LABOR RELATIONS BOARD

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

No. 00-1595. Argued January 15, 2002—Decided March 27, 2002

Petitioner hired Jose Castro on the basis of documents appearing to verify
his authorization to work in the United States, but laid him and others
off after they supported a union-organizing campaign at petitioner’s
plant. Respondent National Labor Relations Board (Board) found that
the layoffs violated the National Labor Relations Act (NLRA) and
ordered backpay and other relief. At a compliance hearing before an
Administrative Law Judge (ALJ) to determine the amount of backpay,
Castro testified, inter alia, that he was born in Mexico, that he had
never been legally admitted to, or authorized to work in, this country,
and that he gained employment with petitioner only after tendering a
birth certificate belonging to a friend born in Texas. Based on this
testimony, the ALJ found that the Board was precluded from awarding
Castro relief by Sure-Tan, Inc. v. NLRB, 467 U. S. 883, and by the Immi-
gration Reform and Control Act of 1986 (IRCA), which makes it unlaw-
ful for employers knowingly to hire undocumented workers or for em-
ployees to use fraudulent documents to establish employment eligibility.
The Board reversed with respect to backpay, citing its precedent holding
that the most effective way to further the immigration policies embodied
in IRCA is to provide the NLRA’s protections and remedies to undocu-
mented workers in the same manner as to other employees. The Court
of Appeals denied review and enforced the Board’s order.

Held: Federal immigration policy, as expressed by Congress in IRCA,
foreclosed the Board from awarding backpay to an undocumented alien
who has never been legally authorized to work in the United States.
Pp. 142-152.

(@) This Court has consistently set aside the Board’s backpay awards
to employees found guilty of serious illegal conduct in connection with
their employment. See, e. g., Southern S. S. Co. v. NLRB, 316 U. S. 31,
40-47. Since Southern S. S. Co., the Court has never deferred to the
Board’s remedial preferences where such preferences potentially trench
upon federal statutes and policies unrelated to the NLRA. See, e. g,
Sure-Tan, supra, in which the Court set aside an award of reinstatement
and backpay to undocumented alien workers who were not authorized
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to reenter this country following their voluntary departure when their
employers unlawfully reported them to the Immigration and Naturaliza-
tion Service in retaliation for union activity. Among other things, the
Court there found that the Board’s authority with respect to the selec-
tion of remedies was limited by federal immigration policy as expressed
in the Immigration and Nationality Act (INA), and held that, in order
to avoid a potential conflict with the INA with respect to backpay, the
employees must be deemed “unavailable” for work (and the accrual of
backpay therefore tolled) during any period when they were not “law-
fully entitled to be present and employed in the United States.” 467
U.S., at 903. This case is controlled by the Southern Steamship line
of cases. ABF Freight System, Inc. v. NLRB, 510 U. S. 317, 325, distin-
guished. Pp. 142-146.

(b) As a matter of plain language, Sure-Tan’s express limitation of
backpay to documented alien workers forecloses the backpay award to
Castro, who was never lawfully entitled to be present or employed in
the United States. But the Court need not resolve whether, read in
context, Sure-Tan’s limitation applies only to aliens who left the United
States and thus cannot claim backpay without lawful reentry. The
question presented here is better analyzed through a wider lens, focus-
ing on a legal landscape now significantly changed. The Southern S. S.
Co. line of cases established that where the Board’s chosen remedy
trenches upon a federal statute or policy outside the Board’s competence
to administer, the Board’s remedy may have to yield. Whether or not
this was the situation at the time of Sure-Tan, it is precisely the situa-
tion today. Two years after Sure-Tan, Congress enacted IRCA, a com-
prehensive scheme that made combating the employment of illegal
aliens in the United States central to the policy of immigration law.
INS v. National Center for Immaigrants’ Rights, Inc., 502 U. S. 183, 194,
and n. 8. Among other things, IRCA established an extensive “employ-
ment verification system,” 8 U. S. C. § 1324a(a)(1), designed to deny em-
ployment to aliens who (a) are not lawfully present in the United States,
or (b) are not lawfully authorized to work in the United States,
§1324a(h)(3). It also makes it a crime for an unauthorized alien to sub-
vert the employer verification system by tendering fraudulent docu-
ments, §1324c(a), an offense that Castro committed when obtaining em-
ployment with petitioner. Thus, allowing the Board to award backpay
to illegal aliens would unduly trench upon explicit statutory prohibitions
critical to federal immigration policy. It would encourage the success-
ful evasion of apprehension by immigration authorities, condone prior
violations of the immigration laws, and encourage future violations.
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However broad the Board’s discretion to fashion remedies when dealing
only with the NLRA, it is not so unbounded as to authorize this sort of
an award. Lack of authority to award backpay does not mean that the
employer gets off scot-free. The Board here has already imposed other
significant sanctions against petitioner, including orders that it cease
and desist its NLRA violations and conspicuously post a notice detailing
employees’ rights and its prior unfair practices, which are sufficient to
effectuate national labor policy regardless of whether backpay accompa-
nies them, Sure-Tan, supra, at 904, and n. 13. Pp. 146-152.

237 F. 3d 639, reversed.

REHNQUIST, C. J., delivered the opinion of the Court, in which O’Con-
NOR, SCALIA, KENNEDY, and THOMAS, JJ., joined. BREYER, J., filed a dis-
senting opinion, in which STEVENS, SOUTER, and GINSBURG, JJ., joined,
post, p. 153.

Ryan D. McCortney argued the cause for petitioner.
With him on the briefs was Maurice Baskin.

Paul R. Q. Wolfson argued the cause for respondent.
With him on the brief were Solicitor General Olson, Deputy
Solicitor General Wallace, Arthur F. Rosenfeld, John H.
Ferguson, Norton J. Come, and John Emad Arbab.*

*Ann Elizabeth Reesman and Daniel V. Yager filed a brief for the Equal
Employment Advisory Council et al. as amici curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the State of New
York et al. by Eliot Spitzer, Attorney General of New York, Caitlin J.
Halligan, Solicitor General, Daniel Smirlock, Deputy Solicitor General,
and M. Patricia Smith and Seth Kupperberg, Assistant Attorneys Gen-
eral, and by the Attorneys General for their respective jurisdictions as
follows: Janet Napolitano of Arizona, Bill Lockyer of California, Earl I
Anzai of Hawaii, Thomas F. Reilly of Massachusetts, Darrell V. McGraw,
Jr., of West Virginia, and Anabelle Rodriguez of Puerto Rico; for the
American Civil Liberties Union Foundation et al. by Craig Goldblatt and
Lucas Guttentag; for the American Federation of Labor and Congress of
Industrial Organizations by Jonathan P. Hiatt, James B. Coppess, and
Michael Rubin; for Employers and Employer Organizations by David A.
Schulz, Jeffrey H. Drichta, and Michael J. Wishnie; and for the National
Employment Law Project et al. by Rebecca Smith, James Reif, and
James Williams.
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CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

The National Labor Relations Board (Board) awarded
backpay to an undocumented alien who has never been le-
gally authorized to work in the United States. We hold that
such relief is foreclosed by federal immigration policy, as ex-
pressed by Congress in the Immigration Reform and Control
Act of 1986 (IRCA).

Petitioner Hoffman Plastic Compounds, Inc. (petitioner or
Hoffman), custom-formulates chemical compounds for busi-
nesses that manufacture pharmaceutical, construction, and
household products. In May 1988, petitioner hired Jose
Castro to operate various blending machines that “mix and
cook” the particular formulas per customer order. Before
being hired for this position, Castro presented documents
that appeared to verify his authorization to work in the
United States. In December 1988, the United Rubber,
Cork, Linoleum, and Plastic Workers of America, AFL-CIO,
began a union-organizing campaign at petitioner’s production
plant. Castro and several other employees supported the
organizing campaign and distributed authorization cards to
co-workers. In January 1989, Hoffman laid off Castro and
other employees engaged in these organizing activities.

Three years later, in January 1992, respondent Board
found that Hoffman unlawfully selected four employees, in-
cluding Castro, for layoff “in order to rid itself of known
union supporters” in violation of §8(a)(3) of the National
Labor Relations Act (NLRA).! 306 N. L. R. B. 100. To
remedy this violation, the Board ordered that Hoffman
(1) cease and desist from further violations of the NLRA,
(2) post a detailed notice to its employees regarding the re-
medial order, and (3) offer reinstatement and backpay to the

1 Section 8(a)(3) of the NLRA prohibits discrimination “in regard to hire
or tenure of employment or any term or condition of employment to en-
courage or discourage membership in any labor organization.” 49 Stat.
452, as added, 61 Stat. 140, 29 U. S. C. §158(a)(3).
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four affected employees. Id., at 107-108. Hoffman entered
into a stipulation with the Board’s General Counsel and
agreed to abide by the Board’s order.

In June 1993, the parties proceeded to a compliance hear-
ing before an Administrative Law Judge (ALJ) to determine
the amount of backpay owed to each discriminatee. On the
final day of the hearing, Castro testified that he was born in
Mexico and that he had never been legally admitted to, or
authorized to work in, the United States. 314 N. L. R. B.
683, 685 (1994). He admitted gaining employment with
Hoffman only after tendering a birth certificate belonging to
a friend who was born in Texas. Ibid. He also admitted
that he used this birth certificate to fraudulently obtain a
California driver’s license and a Social Security card, and to
fraudulently obtain employment following his layoff by Hoff-
man. [Ibid. Neither Castro nor the Board’s General Coun-
sel offered any evidence that Castro had applied or intended
to apply for legal authorization to work in the United States.
Ibid. Based on this testimony, the ALJ found the Board
precluded from awarding Castro backpay or reinstatement
as such relief would be contrary to Sure-Tan, Inc. v. NLRB,
467 U. S. 883 (1984), and in conflict with IRCA, which makes
it unlawful for employers knowingly to hire undocumented
workers or for employees to use fraudulent documents
to establish employment eligibility. 314 N. L. R. B., at
685-686.

In September 1998, four years after the ALJ’s decision,
and nine years after Castro was fired, the Board reversed
with respect to backpay. 326 N. L. R. B. 1060. Citing its
earlier decision in A. P. R. A. Fuel Oil Buyers Group, Inc.,
320 N. L. R. B. 408 (1995), the Board determined that “the
most effective way to accommodate and further the immigra-
tion policies embodied in [IRCA] is to provide the protec-
tions and remedies of the [NLRA] to undocumented workers
in the same manner as to other employees.” 326 N. L. R. B,,
at 1060. The Board thus found that Castro was entitled to
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$66,951 of backpay, plus interest. Id., at 1062. It calculated
this backpay award from the date of Castro’s termination to
the date Hoffman first learned of Castro’s undocumented sta-
tus, a period of 4% years. Id., at 1061. A dissenting Board
member would have affirmed the ALJ and denied Castro all
backpay. Id., at 1062 (opinion of Hurtgen).

Hoffman filed a petition for review of the Board’s order
in the Court of Appeals. A panel of the Court of Appeals
denied the petition for review. 208 F. 3d 229 (CADC 2000).
After rehearing the case en banc, the court again denied the
petition for review and enforced the Board’s order. 237
F. 3d 639 (2001). We granted certiorari, 533 U. S. 976 (2001),
and now reverse.?

This case exemplifies the principle that the Board’s discre-
tion to select and fashion remedies for violations of the
NLRA, though generally broad, see, e. g., NLRB v. Seven-Up
Bottling Co. of Miami, Inc., 344 U. S. 344, 346-347 (1953), is

2The Courts of Appeals have divided on the question whether the
Board may award backpay to undocumented workers. Compare NLRB
v. A. P. R. A. Fuel Oil Buyers Group, Inc., 134 F. 3d 50, 56 (CA2 1997)
(holding that illegal workers could collect backpay under the NLRA), and
Local 512, Warehouse and Office Workers’ Union v. NLRB, 795 F. 2d 705,
719-720 (CA9 1986) (same), with Del Rey Tortilleria, Inc. v. NLRB, 976
F. 2d 1115, 1121-1122 (CA7 1992) (holding that illegal workers could not
collect backpay under the NLRA). The question has a checkered career
before the Board, as well. Compare Felbro, Inc., 274 N. L. R. B. 1268,
1269 (1985) (illegal workers could not be awarded backpay in light of
Sure-Tan, Inc. v. NLRB, 467 U. S. 883 (1984)), with A. P. R. A. Fuel O1l
Buyers Group, Inc., 320 N. L. R. B. 408, 415 (1995) (illegal workers could
be awarded backpay notwithstanding Sure-Tan); Memorandum GC 87-8
from Office of General Counsel, NLRB, The Impact of the Immigra-
tion Reform and Control Act of 1986 on Board Remedies for Undocu-
mented Discriminatees, 1987 WL 109409 (Oct. 27, 1988) (stating Board
policy that illegal workers could not be awarded backpay in light of
IRCA), with Memorandum GC 98-15 from Office of General Counsel,
NLRB, Reinstatement and Backpay Remedies for Discriminatees Who
May Be Undocumented Aliens In Light of Recent Board and Court Prece-
dent, 1998 WL 1806350 (Dec. 4, 1998) (stating Board policy that illegal
workers could be awarded backpay notwithstanding IRCA).
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not unlimited, see, e.g., NLRB v. Fansteel Metallurgical
Corp., 306 U.S. 240, 257-258 (1939); Southern S. S. Co. v.
NLRB, 316 U. S. 31, 46-47 (1942); NLRB v. Bildisco & Bil-
disco, 465 U. S. 513, 532-534 (1984); Sure-Tan, Inc. v. NLRB,
supra, at 902-904. Since the Board’s inception, we have
consistently set aside awards of reinstatement or backpay
to employees found guilty of serious illegal conduct in
connection with their employment. In Fansteel, the Board
awarded reinstatement with backpay to employees who en-
gaged in a “sit down strike” that led to confrontation with
local law enforcement officials. We set aside the award,
saying:
“We are unable to conclude that Congress intended to
compel employers to retain persons in their employ re-
gardless of their unlawful conduct,—to invest those who
g0 on strike with an immunity from discharge for acts
of trespass or violence against the employer’s property,
which they would not have enjoyed had they remained
at work.” 306 U. S., at 255.

Though we found that the employer had committed serious
violations of the NLRA, the Board had no discretion to rem-
edy those violations by awarding reinstatement with back-
pay to employees who themselves had committed serious
criminal acts. Two years later, in Southern S. S. Co., supra,
the Board awarded reinstatement with backpay to five em-
ployees whose strike on shipboard had amounted to a mutiny
in violation of federal law. We set aside the award, saying:

“It is sufficient for this case to observe that the Board
has not been commissioned to effectuate the policies of
the Labor Relations Act so single-mindedly that it may
wholly ignore other and equally important [c]Jongres-
sional objectives.” 316 U. S., at 47.

Although the Board had argued that the employees’ conduct
did not in fact violate the federal mutiny statute, we rejected
this view, finding the Board’s interpretation of a statute so
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far removed from its expertise merited no deference from
this Court. Id., at 40-46. Since Southern S. S. Co., we
have accordingly never deferred to the Board’s remedial
preferences where such preferences potentially trench upon
federal statutes and policies unrelated to the NLRA. Thus,
we have precluded the Board from enforcing orders found in
conflict with the Bankruptcy Code, see Bildisco, supra, at
527-534, 529, n. 9 (“While the Board’s interpretation of the
NLRA should be given some deference, the proposition that
the Board’s interpretation of statutes outside its expertise is
likewise to be deferred to is novel”), rejected claims that
federal antitrust policy should defer to the NLRA, Connell
Constr. Co. v. Plumbers, 421 U. S. 616, 626 (1975), and pre-
cluded the Board from selecting remedies pursuant to its
own interpretation of the Interstate Commerce Act, Carpen-
ters v. NLRB, 357 U. S. 93, 108-110 (1958).

Our decision in Sure-Tan followed this line of cases and
set aside an award closely analogous to the award challenged
here. There we confronted for the first time a potential con-
flict between the NLRA and federal immigration policy, as
then expressed in the Immigration and Nationality Act
(INA), 66 Stat. 163, as amended, 8 U.S.C. §1101 et seq.
Two companies had unlawfully reported alien-employees to
the Immigration and Naturalization Service (INS) in retalia-
tion for union activity. Rather than face INS sanction, the
employees voluntarily departed to Mexico. The Board in-
vestigated and found the companies acted in violation of
§§8(a)(1) and (3) of the NLRA. The Board’s ensuing order
directed the companies to reinstate the affected workers and
pay them six months’ backpay.

We affirmed the Board’s determination that the NLRA ap-
plied to undocumented workers, reasoning that the immigra-
tion laws “as presently written” expressed only a “‘periph-
eral concern’” with the employment of illegal aliens. 467
U. S., at 892 (quoting De Canas v. Bica, 424 U. S. 351, 360
(1976)). “For whatever reason,” Congress had not “made it
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a separate criminal offense” for employers to hire an il-
legal alien, or for an illegal alien “to accept employment after
entering this country illegally.” Sure-Tan, 467 U. S., at 892—
893. Therefore, we found “no reason to conclude that appli-
cation of the NLRA to employment practices affecting such
aliens would necessarily conflict with the terms of the INA.”
Id., at 893.

With respect to the Board’s selection of remedies, how-
ever, we found its authority limited by federal immigra-
tion policy. See id., at 903 (“In devising remedies for unfair
labor practices, the Board is obliged to take into account an-
other ‘equally important Congressional objective’” (quoting
Southern S. S. Co., supra, at 47)). For example, the Board
was prohibited from effectively rewarding a violation of
the immigration laws by reinstating workers not authorized
to reenter the United States. Sure-Tan, 467 U. S., at 903.
Thus, to avoid “a potential conflict with the INA,” the
Board’s reinstatement order had to be conditioned upon
proof of “the employees’ legal reentry.” Ibid. “Similarly,”
with respect to backpay, we stated: “[T]he employees must
be deemed ‘unavailable’ for work (and the accrual of backpay
therefore tolled) during any period when they were not law-
fully entitled to be present and employed in the United
States.” Ibid. “[I]n light of the practical workings of the
immigration laws,” such remedial limitations were appro-
priate even if they led to “[t]he probable unavailability of the
[NLRA’s] more effective remedies.” Id., at 904.

The Board cites our decision in ABF' Freight System, Inc.
v. NLRB, 510 U.S. 317 (1994), as authority for awarding
backpay to employees who violate federal laws. In ABF
Freight, we held that an employee’s false testimony at a
compliance proceeding did not require the Board to deny
reinstatement with backpay. The question presented was
“a narrow one,” id., at 322, limited to whether the Board was
obliged to “adopt a rigid rule” that employees who testify
falsely under oath automatically forfeit NLRA remedies, id.,
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at 325. There are significant differences between that case
and this. First, we expressly did not address whether the
Board could award backpay to an employee who engaged in
“serious misconduct” unrelated to internal Board proceed-
ings, id., at 322, n. 7, such as threatening to Kill a supervisor,
1bid. (citing Precision Window Mfg. v. NLRB, 963 F. 2d 1105,
1110 (CAS8 1992)), or stealing from an employer, 510 U. S., at
322, n. 7 (citing NLRB v. Commonwealth Foods, Inc., 506
F. 2d 1065, 1068 (CA4 1974)). Second, the challenged order
did not implicate federal statutes or policies administered
by other federal agencies, a “most delicate area” in which
the Board must be “particularly careful in its choice of rem-
edy.” Burlington Truck Lines, Inc. v. United States, 371
U.S. 156, 172 (1962). Third, the employee misconduct at
issue, though serious, was not at all analogous to misconduct
that renders an underlying employment relationship illegal
under explicit provisions of federal law. See, e. g., 237 F. 3d,
at 657, n. 2 (Sentelle, J., dissenting) (“The perjury statute
provides for criminal sanctions; it does not forbid a present
or potential perjurer from obtaining a job” (distinguishing
ABF Freight)). For these reasons, we believe the present
case is controlled by the Southern S. S. Co. line of cases,
rather than by ABF' Freight.

It is against this decisional background that we turn to the
question presented here. The parties and the lower courts
focus much of their attention on Sure-Tan, particularly its
express limitation of backpay to aliens “lawfully entitled to
be present and employed in the United States.” 467 U.S,,
at 903. All agree that as a matter of plain language, this
limitation forecloses the award of backpay to Castro. Cas-
tro was never lawfully entitled to be present or employed
in the United States, and thus, under the plain language of
Sure-Tan, he has no right to claim backpay. The Board
takes the view, however, that read in context, this limitation
applies only to aliens who left the United States and thus
cannot claim backpay without lawful reentry. Brief for Re-
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spondent 17-24. The Court of Appeals agreed with this
view. 237 F. 3d, at 642-646. Another Court of Appeals,
however, agrees with Hoffman, and concludes that Sure-Tan
simply meant what it said, 7. e., that any alien who is “not
lawfully entitled to be present and employed in the United
States” cannot claim backpay. See Del Rey Tortilleria, Inc.
v. NLRB, 976 F. 2d 1115, 1118-1121 (CA7 1992); Brief for
Petitioner 7-20. We need not resolve this controversy. For
whether isolated sentences from Swure-Tan definitively con-
trol, or count merely as persuasive dicta in support of peti-
tioner, we think the question presented here better analyzed
through a wider lens, focused as it must be on a legal land-
scape now significantly changed.

The Southern S. S. Co. line of cases established that where
the Board’s chosen remedy trenches upon a federal statute
or policy outside the Board’s competence to administer, the
Board’s remedy may be required to yield. Whether or not
this was the situation at the time of Sure-Tan, it is precisely
the situation today. In 1986, two years after Sure-Tan,
Congress enacted IRCA, a comprehensive scheme prohibit-
ing the employment of illegal aliens in the United States.
§101(a)(1), 100 Stat. 3360, 8 U.S.C. §1324a. As we have
previously noted, IRCA “forcefully” made combating the
employment of illegal aliens central to “[t]he policy of immi-
gration law.” INS v. National Center for Immigrants’
Rights, Inc., 502 U. S. 183, 194, and n. 8 (1991). It did so by
establishing an extensive “employment verification system,”
§1324a(a)(1), designed to deny employment to aliens who
(a) are not lawfully present in the United States, or (b) are
not lawfully authorized to work in the United States,
§1324a(h)(3).®> This verification system is critical to the

3For an alien to be “authorized” to work in the United States, he
or she must possess “a valid social security account number card,”
§1324a(b)(C)(i), or “other documentation evidencing authorization of em-
ployment in the United States which the Attorney General finds, by regu-
lation, to be acceptable for purposes of this section,” § 1324a(b)(C)(ii). See
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IRCA regime. To enforce it, IRCA mandates that employ-
ers verify the identity and eligibility of all new hires by
examining specified documents before they begin work.
§1324a(b). If an alien applicant is unable to present the
required documentation, the unauthorized alien cannot be
hired. §1324a(a)(1).

Similarly, if an employer unknowingly hires an unauthor-
ized alien, or if the alien becomes unauthorized while em-
ployed, the employer is compelled to discharge the worker
upon discovery of the worker’s undocumented status.
§1324a(a)(2). Employers who violate IRCA are punished by
civil fines, §1324a(e)(4)(A), and may be subject to criminal
prosecution, §1324a(f)(1). IRCA also makes it a crime for
an unauthorized alien to subvert the employer verification
system by tendering fraudulent documents. §1324c(a). It
thus prohibits aliens from using or attempting to use “any
forged, counterfeit, altered, or falsely made document” or
“any document lawfully issued to or with respect to a person
other than the possessor” for purposes of obtaining employ-
ment in the United States. §§1324c(a)(1)—(3). Aliens who
use or attempt to use such documents are subject to fines
and criminal prosecution. 18 U. S. C. §1546(b). There is no
dispute that Castro’s use of false documents to obtain em-
ployment with Hoffman violated these provisions.

Under the IRCA regime, it is impossible for an undocu-
mented alien to obtain employment in the United States
without some party directly contravening explicit congres-
sional policies. Either the undocumented alien tenders
fraudulent identification, which subverts the cornerstone of
IRCA’s enforcement mechanism, or the employer knowingly
hires the undocumented alien in direct contradiction of its
IRCA obligations. The Board asks that we overlook this

also §1324a(h)(3)(B) (defining “unauthorized alien” as any alien “[not] au-
thorized to be so employed by this chapter or by the Attorney General”).
Regulations implementing these provisions are set forth at 8 CFR §274a
(2001).
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fact and allow it to award backpay to an illegal alien for
years of work not performed, for wages that could not law-
fully have been earned, and for a job obtained in the first
instance by a criminal fraud. We find, however, that award-
ing backpay to illegal aliens runs counter to policies underly-
ing IRCA, policies the Board has no authority to enforce or
administer. Therefore, as we have consistently held in like
circumstances, the award lies beyond the bounds of the
Board’s remedial discretion.

The Board contends that awarding limited backpay to
Castro “reasonably accommodates” IRCA, because, in the
Board’s view, such an award is not “inconsistent” with IRCA.
Brief for Respondent 29-42. The Board argues that be-
cause the backpay period was closed as of the date Hoffman
learned of Castro’s illegal status, Hoffman could have em-
ployed Castro during the backpay period without violating
IRCA. Id., at 37. The Board further argues that while
IRCA criminalized the misuse of documents, “it did not make
violators ineligible for back pay awards or other compensa-
tion flowing from employment secured by the misuse of such
documents.” Id., at 38. This latter statement, of course,
proves little: The mutiny statute in Southern S. S. Co., and
the INA in Sure-Tan, were likewise understandably silent
with respect to such things as backpay awards under the
NLRA. What matters here, and what sinks both of the
Board’s claims, is that Congress has expressly made it crimi-
nally punishable for an alien to obtain employment with false
documents. There is no reason to think that Congress none-
theless intended to permit backpay where but for an employ-
er’s unfair labor practices, an alien-employee would have
remained in the United States illegally, and continued to
work illegally, all the while successfully evading appre-
hension by immigration authorities.* Far from “accommo-

4JUSTICE BREYER contends otherwise, pointing to a single Committee
Report from one House of a politically divided Congress, post, at 157 (dis-
senting opinion) (citing H. R. Rep. No. 99-682, pt. 1 (1986)), which is a
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dating” IRCA, the Board’s position, recognizing employer
misconduct but discounting the misconduct of illegal alien
employees, subverts it.

Indeed, awarding backpay in a case like this not only trivi-
alizes the immigration laws, it also condones and encourages
future violations. The Board admits that had the INS de-
tained Castro, or had Castro obeyed the law and departed to
Mexico, Castro would have lost his right to backpay. See
Brief for Respondent 7-8 (citing A. P. R. A. Fuel Oil Buyers
Group, Inc., 320 N. L. R. B., at 416). Cf. INS v. National
Center for Immaigrants’ Rights, Inc., 502 U. S., at 196, n. 11
(“[Ulndocumented aliens taken into custody are not entitled
to work”) (construing 8 CFR §103.6(a) (1991)). Castro thus
qualifies for the Board’s award only by remaining inside the
United States illegally. See, e.g., A. P. R. A. Fuel Buyers
Group, 134 F. 3d, at 62, n. 4 (Jacobs, J., concurring in part
and dissenting in part) (“Considering that NLRB proceed-
ings can span a whole decade, this is no small inducement to
prolong illegal presence in the country”). Similarly, Castro
cannot mitigate damages, a duty our cases require, see Sure-

rather slender reed, e. g., Bank One Chicago, N. A. v. Midwest Bank &
Trust Co., 516 U. S. 264, 279 (1996) (SCALIA, J., concurring in part and
concurring in judgment). Even assuming that a Committee Report can
shed light on what Congress intended in IRCA, the Report cited by Jus-
TICE BREYER says nothing about the Board’s authority to award backpay
to illegal aliens. The Board in fact initially read the Report as stating
Congress’ view that such awards are foreclosed. Memorandum GC 88-9
from Office of General Counsel, NLRB, Reinstatement and Backpay
Remedies for Discriminatees Who Are “Undocumented Aliens,” 1988
WL 236182, *3 (Sept. 1, 1988) (“[T]he relevant committee report points
out [that] Sure-Tan was the existing law and that decision itself limited
the remedial powers of the NLRB. Clearly, Congress did not intend to
overrule Sure-Tan”). Other courts have observed that the Report
“merely endorses the first holding of Sure-Tan that undocumented aliens
are employees within the meaning of the NLRA.” Del Rey Tortilleria,
Inc., 976 F. 2d, at 1121 (citation omitted). Our first holding in Sure-Tan
is not at issue here and does not bear at all on the scope of Board remedies
with respect to undocumented workers.
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Tan, 467 U. S., at 901 (citing Seven-Up Bottling, 344 U. S., at
346; Phelps Dodge Corp. v. NLRB, 313 U. S. 177, 198 (1941)),
without triggering new IRCA violations, either by tendering
false documents to employers or by finding employers willing
to ignore IRCA and hire illegal workers. The Board here
has failed to even consider this tension. See 326 N. L. R. B.,
at 1063, n. 10 (finding that Castro adequately mitigated dam-
ages through interim work with no mention of ALJ findings
that Castro secured interim work with false documents).
We therefore conclude that allowing the Board to award
backpay to illegal aliens would unduly trench upon explicit
statutory prohibitions critical to federal immigration policy,
as expressed in IRCA. It would encourage the successful
evasion of apprehension by immigration authorities, condone
prior violations of the immigration laws, and encourage
future violations. However broad the Board’s discretion to

5When questioned at oral argument about the tension between affirma-
tive mitigation duties under the NLRA and explicit prohibitions against
employment of illegal aliens in IRCA, the Government candidly stated:
“[TThe board has not examined this issue in detail.” Tr. of Oral Arg. 32.
JUSTICE BREYER says that we should nonetheless defer to the Govern-
ment’s view that the Board’s remedy is entirely consistent with IRCA.
Post, at 161 (dissenting opinion). But such deference would be contrary
to Southern S. S. Co. v. NLRB, 316 U. S. 31, 40-46 (1942), where the Gov-
ernment told us that the Board’s remedy was entirely consistent with the
federal maritime laws, and NLRB v. Bildisco & Bildisco, 465 U. S. 513,
529-532 (1984), where the Government told us that the Board’s remedy
was entirely consistent with the Bankruptcy Code, and Swure-Tan, 467
U. S., at 892—-894, 902-905, where the Government told us that the Board’s
remedy was entirely consistent with the INA. See also Carpenters v.
NLRB, 357 U. S. 93, 108-110 (1958) (rejecting Government position that
we should defer to the Board’s interpretation of the Interstate Commerce
Act). We did not defer to the Government’s position in any of these cases,
and there is even less basis for doing so here since IRCA—unlike the
maritime statutes, the Bankruptcy Code, or the INA—not only speaks
directly to matters of employment but expressly criminalizes the only em-
ployment relationship at issue in this case.
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fashion remedies when dealing only with the NLRA, it is not
so unbounded as to authorize this sort of an award.

Lack of authority to award backpay does not mean that
the employer gets off scot-free. The Board here has already
imposed other significant sanctions against Hoffman—sanc-
tions Hoffman does not challenge. See supra, at 140.
These include orders that Hoffman cease and desist its viola-
tions of the NLRA, and that it conspicuously post a notice
to employees setting forth their rights under the NLRA and
detailing its prior unfair practices. 306 N. L. R. B., at 100-
101. Hoffman will be subject to contempt proceedings
should it fail to comply with these orders. NLRB v. Warren
Co., 350 U. S. 107, 112-113 (1955) (Congress gave the Board
civil contempt power to enforce compliance with the Board’s
orders). We have deemed such “traditional remedies” suf-
ficient to effectuate national labor policy regardless of
whether the “spur and catalyst” of backpay accompanies
them. Sure-Tan, 467 U. S., at 904. See also id., at 904, n. 13
(“This threat of contempt sanctions . .. provides a significant
deterrent against future violations of the [NLRA]”). As we
concluded in Sure-Tan, “in light of the practical workings
of the immigration laws,” any “perceived deficienc[y] in the
NLRA’s existing remedial arsenal” must be “addressed by
congressional action,” not the courts. Id., at 904. In light
of IRCA, this statement is even truer today.

The judgment of the Court of Appeals is reversed.

It is so ordered.

5Because the Board is precluded from imposing punitive remedies, Re-
public Steel Corp. v. NLRB, 311 U. S. 7, 9-12 (1940), it is an open question
whether awarding backpay to undocumented aliens, who have no entitle-
ment to work in the United States at all, might constitute a prohibited
punitive remedy against an employer. See Del Rey Tortilleria, Inc. v.
NLRB, 976 F. 2d, at 1119 (finding that undocumented workers discharged
in violation of the NLRA have not been harmed in a legal sense and should
not be entitled to backpay, because the “‘award provisions of the NLRA
are remedial, not punitive, in nature, and thus should be awarded only to
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JUSTICE BREYER, with whom JUSTICE STEVENS, JUSTICE
SOUTER, and JUSTICE GINSBURG join, dissenting.

I cannot agree that the backpay award before us “runs
counter to,” or “trenches upon,” national immigration policy.
Ante, at 147, 149 (citing the Immigration Reform and Control
Act of 1986 (IRCA)). As all the relevant agencies (including
the Department of Justice) have told us, the National Labor
Relations Board’s limited backpay order will not interfere
with the implementation of immigration policy. Rather, it
reasonably helps to deter unlawful activity that both labor
laws and immigration laws seek to prevent. Consequently,
the order is lawful. See ante, at 142 (recognizing “broad”
scope of Board’s remedial authority).

* * *

The Court does not deny that the employer in this case
dismissed an employee for trying to organize a union—a
crude and obvious violation of the labor laws. See 29
U. S. C. §158(a)(3) (1994 ed.); NLRB v. Transportation Man-
agement Corp., 462 U. S. 393, 398 (1983). And it cannot deny
that the Board has especially broad discretion in choosing an
appropriate remedy for addressing such violations. NLRB
v. Gissel Packing Co., 395 U. S. 575, 612, n. 32 (1969) (Board
“draws on a fund of knowledge and expertise all its own, and
its choice of remedy must therefore be given special respect
by reviewing courts”). Nor can it deny that in such circum-
stances backpay awards serve critically important remedial
purposes. NLRBv. J. H. Rutter-Rex Mfg. Co., 396 U. S. 258,
263 (1969). Those purposes involve more than victim com-
pensation; they also include deterrence, i.e., discouraging

those individuals who have suffered harm’”) (quoting Local 512, Ware-
house and Office Workers Union v. NLRB, 795 F. 2d, at 725 (Beezer, J.,
dissenting in part)). Because we find the remedy foreclosed on other
grounds, we do not address whether the award at issue here is “ ‘punitive’
and hence beyond the authority of the Board.” Sure-Tan, supra, at 905,
n. 14.
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employers from violating the Nation’s labor laws. See ante,
at 152 (recognizing the deterrent purposes of the National
Labor Relations Act (NLRA)); Sure-Tan, Inc. v. NLRB, 467
U. S. 883, 904, n. 13 (1984) (same).

Without the possibility of the deterrence that backpay pro-
vides, the Board can impose only future-oriented obligations
upon law-violating employers—for it has no other weapons
in its remedial arsenal. Amnte, at 152. And in the absence
of the backpay weapon, employers could conclude that they
can violate the labor laws at least once with impunity. See
A. P. R. A. Fuel Oil Buyers Group, Inc., 320 N. L. R. B. 408,
415, n. 38 (1995) (without potential backpay order employer
might simply discharge employees who show interest in
a union “secure in the knowledge” that only penalties
were requirements “to cease and desist and post a notice”);
cf. Golden State Bottling Co. v. NLRB, 414 U.S. 168, 185
(1973); cf. also EEOC v. Waffle House, Inc., 534 U. S. 279, 296,
n. 11 (2002) (backpay award provides important incentive to
report illegal employer conduct); Albemarle Paper Co. v.
Moody, 422 U. S. 405, 417-418 (1975) (“It is the reasonably
certain prospect of a backpay award” that leads employers
to “shun practices of dubious legality”). Hence the backpay
remedy is necessary; it helps make labor law enforcement
credible; it makes clear that violating the labor laws will
not pay.

Where in the immigration laws can the Court find a “pol-
icy” that might warrant taking from the Board this critically
important remedial power? Certainly not in any statutory
language. The immigration statutes say that an employer
may not knowingly employ an illegal alien, that an alien may
not submit false documents, and that the employer must ver-
ify documentation. See 8 U.S. C. §§1324a(a)(1), 1324a(b);
18 U. S. C. §1546(b)(1). They provide specific penalties, in-
cluding criminal penalties, for violations. Ibid.; 8 U.S. C.
§§ 1324a(e)(4), 1324a(f)(1). But the statutes’ language itself
does not explicitly state how a violation is to effect the en-
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forcement of other laws, such as the labor laws. What is to
happen, for example, when an employer hires, or an alien
works, in violation of these provisions? Must the alien for-
feit all pay earned? May the employer ignore the labor
laws? More to the point, may the employer violate those
laws with impunity, at least once—secure in the knowledge
that the Board cannot assess a monetary penalty? The im-
migration statutes’ language simply does not say.

Nor can the Court comfortably rest its conclusion upon
the immigration laws’ purposes. For one thing, the general
purpose of the immigration statute’s employment prohibition
is to diminish the attractive force of employment, which like
a “magnet” pulls illegal immigrants toward the United
States. H. R. Rep. No. 99-682, pt. 1, p. 45 (1986). To per-
mit the Board to award backpay could not significantly in-
crease the strength of this magnetic force, for so speculative
a future possibility could not realistically influence an indi-
vidual’s decision to migrate illegally. See A. P. R. A. Fuel
O1il Buyers Group, Inc., supra, at 410-415 (no significant in-
fluence from so speculative a factor); Patel v. Quality Inn
South, 846 F. 2d 700, 704 (CA11 1988) (aliens enter the coun-
try “in the hope of getting a job,” not gaining “the protection
of our labor laws”); Peterson v. Neme, 222 Va. 477, 482, 281
S. E. 2d 869, 872 (1981) (same); Arteaga v. Literski, 83 Wis.
2d 128, 132, 265 N. W. 2d 148, 150 (1978) (same); H. R. Rep.
No. 99-682, at 45 (same).

To deny the Board the power to award backpay, however,
might very well increase the strength of this magnetic force.
That denial lowers the cost to the employer of an initial labor
law violation (provided, of course, that the only victims are
illegal aliens). It thereby increases the employer’s incentive
to find and to hire illegal-alien employees. Were the Board
forbidden to assess backpay against a knowing employer—a
circumstance not before us today, see 237 F. 3d 639, 648
(CADC 2001)—this perverse economic incentive, which runs
directly contrary to the immigration statute’s basic objective,
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would be obvious and serious. But even if limited to cases
where the employer did not know of the employee’s status,
the incentive may prove significant—for, as the Board has
told us, the Court’s rule offers employers immunity in bor-
derline cases, thereby encouraging them to take risks, 1. e.,
to hire with a wink and a nod those potentially unlawful
aliens whose unlawful employment (given the Court’s views)
ultimately will lower the costs of labor law violations. See
Brief for Respondent 30-32; Tr. of Oral Arg. 41, 47; cf. also
General Accounting Office, Garment Industry: Efforts to Ad-
dress the Prevalence and Conditions of Sweatshops 8 (GAO/
HEHS-95-29, Nov. 1994) (noting a higher incidence of labor
violations in areas with large populations of undocumented
aliens). The Court has recognized these considerations in
stating that the labor laws must apply to illegal aliens in
order to ensure that “there will be no advantage under the
NLRA in preferring illegal aliens” and therefore there will
be “fewer incentives for aliens themselves to enter.” Sure-
Tan, supra, at 893-894. The Court today accomplishes the
precise opposite.

The immigration law’s specific labor-law-related purposes
also favor preservation, not elimination, of the Board’s back-
pay powers. See A. P. R. A. Fuel Oil Buyers Group, Inc.,
supra, at 414 (immigration law seeks to combat the problem
of aliens’ willingness to “work in substandard conditions and
for starvation wages”); cf. also Sure-Tan, 467 U. S., at 893
(“[Elnforcement of the NLRA . . . is compatible with the
policies” of the Immigration and Nationality Act). As I just
mentioned and as this Court has held, the immigration law
foresees application of the Nation’s labor laws to protect
“workers who are illegal immigrants.” Id., at 891-893; H. R.
Rep. No. 99-682, at 58. And a policy of applying the labor
laws must encompass a policy of enforcing the labor laws
effectively. Otherwise, as JUSTICE KENNEDY once put
the matter, “we would leave helpless the very persons who
most need protection from exploitative employer practices.”
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NLRB v. Apollo Tire Co., 604 F. 2d 1180, 1184 (CA9 1979)
(concurring opinion). That presumably is why those in Con-
gress who wrote the immigration statute stated explicitly
and unequivocally that the immigration statute does not take
from the Board any of its remedial authority. H. R. Rep.
No. 99-682, at 58 (IRCA does not “undermine or diminish
in any way labor protections in existing law, or . . . limit
the powers of federal or state labor relations boards . . . to
remedy unfair practices committed against undocumented
employees”).

Neither does precedent help the Court. Indeed, in ABF
Freight System, Inc. v. NLRB, 510 U.S. 317 (1994), this
Court upheld an award of backpay to an unlawfully dis-
charged employee guilty of a serious crime, namely, perjury
committed during the Board’s enforcement proceedings.
Id., at 323. See also id., at 326-331 (SCALIA, J., concurring
in judgment while stressing seriousness of misconduct).
The Court unanimously held that the Board retained “broad
discretion” to remedy the labor law violation through a back-
pay award, while leaving enforcement of the criminal law to
ordinary perjury-related civil and criminal penalties. See
id., at 325; see also 18 U. S. C. §1621 (criminal penalties for
perjury).

The Court, trying to distinguish ABF' Freight, says that
the Court there left open “whether the Board could award
backpay to an employee who engaged in ‘serious misconduct’
unrelated to internal Board proceedings.” Ante, at 146.
But the Court does not explain why (assuming misconduct
of equivalent seriousness) lack of a relationship to Board pro-
ceedings matters, nor why the Board should have to do more
than take that misconduct into account—as it did here. 326
N. L. R. B. 1060, 1060-1062 (1998) (thoroughly discussing rel-
evance of immigration policies); see also A. P. R. A. Fuel O1l
Buyers Group, Inc., 320 N. L. R. B., at 412-414 (same). The
Court adds that the Board order in ABF Freight “did not
implicate federal statutes or policies administered by other
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federal agencies.” Ante, at 146. But it does not explain
why this matters when, as here, the Attorney General,
whose Department—through the Immigration and Natural-
ization Service—administers the immigration statutes, sup-
ports the Board’s order. Nor does it explain why the per-
jury statute at issue in ABF Freight was not a “statute . . .
administered by” another “agenc[yl.” See 510 U. S., at 329
(SCALIA, J., concurring in judgment) (noting Department of
Justice officials’ responsibility for prosecuting perjury).

The Court concludes that the employee misconduct at
issue in ABF' Freight, “though serious, was not at all anal-
ogous to misconduct that renders an underlying employ-
ment relationship illegal.” Ante, at 146. But this conclu-
sion rests upon an implicit assumption—the assumption that
the immigration laws’ ban on employment is not compatible
with a backpay award. And that assumption, as I have tried
to explain, is not justified. See supra, at 155-157.

At the same time, the two earlier cases upon which the
Court relies, NLRB v. Fansteel Metallurgical Corp., 306
U. S. 240 (1939), and Southern S. S. Co. v. NLRB, 316 U. S.
31, 47 (1942), offer little support for its conclusion. The
Court correctly characterizes both cases as ones in which
this Court set aside the Board’s remedy (more specifically,
reinstatement). Amnte, at 142-144. But the Court does not
focus upon the underlying circumstances—which in those
cases were very different from the circumstances present
here. In both earlier cases, the employer had committed an
independent unfair labor practice—in the one by creating a
company union, Fansteel, supra, at 250, in the other by re-
fusing to recognize the employees’ elected representative,
Southern S. S. Co., supra, at 32-36, 48-49. In both cases,
the employees had responded with unlawful acts of their
own—a sit-in and a mutiny. Fansteel, supra, at 252; South-
ern S. S. Co., supra, at 48. And in both cases, the Court
held that the employees’ own unlawful conduct provided the
employer with “good cause” for discharge, severing any con-
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nection to the earlier unfair labor practice that might other-
wise have justified reinstatement and backpay. Fansteel,
supra, at 254-259; Southern S. S. Co., supra, at 47-49.

By way of contrast, the present case concerns a discharge
that was not for “good cause.” The discharge did not sever
any connection with an unfair labor practice. Indeed, the
discharge was the unfair labor practice. Hence a determina-
tion that backpay was inappropriate in the former circum-
stances (involving a justifiable discharge) tells us next to
nothing about the appropriateness as a legal remedy in the
latter (involving an wnjustifiable discharge), the circum-
stances present here.

The Court also refers to the statement in Sure-Tan, Inc.
v. NLRB, 467 U. S., at 903, that “employees must be deemed
‘unavailable’ for work (and the accrual of backpay therefore
tolled) during any period when they were not lawfully enti-
tled to be present and employed in the United States.” The
Court, however, does not rely upon this statement as deter-
mining its conclusion. See ante, at 146-147. And it is right
not to do so. See Reiter v. Sonotone Corp., 442 U. S. 330,
341 (1979) (“[L]anguage of an opinion” must be “read in con-
text” and not “parsed” like a statute). Sure-Tan involved
an order reinstating (with backpay) illegal aliens who had
left the country and returned to Mexico. 467 U. S., at 888-
889. In order to collect the backpay to which the order enti-
tled them, the aliens would have had to reenter the country
illegally. Consequently, the order itself could not have been
enforced without leading to a violation of criminal law. Id.,
at 903. Nothing in the Court’s opinion suggests that the
Court intended its statement to reach to circumstances dif-
ferent from and not at issue in Sure-Tan, where an order,
such as the order before us, does not require the alien to
engage in further illegal behavior.

Finally, the Court cannot reasonably rely upon the award’s
negative features taken together. The Court summarizes
those negative features when it says that the Board “asks
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that we . .. award backpay to an illegal alien [1] for years of
work not performed, [2] for wages that could not lawfully
have been earned, and [3] for a job obtained in the first in-
stance by a criminal fraud.” Ante, at 148-149. The first of
these features has little persuasive force, given the facts that
(1) backpay ordinarily and necessarily is awarded to a dis-
charged employee who may not find other work, and (2) the
Board is able to tailor an alien’s backpay award to avoid
rewarding that alien for his legal inability to mitigate dam-
ages by obtaining lawful employment elsewhere. See, e. g.,
Sure-Tan, supra, at 901-902, n. 11 (basing backpay on “rep-
resentative employee”); A. P. R. A. Fuel, 320 N. L. R. B,,
at 416 (providing backpay for reasonable period); 326
N. L. R. B, at 1062 (cutting off backpay when employer
learned of unlawful status).

Neither can the remaining two features—unlawfully
earned wages and criminal fraud—prove determinative, for
they tell us only a small portion of the relevant story. After
all, the same backpay award that compensates an employee
in the circumstances the Court describes also requires an
employer who has violated the labor laws to make a mean-
ingful monetary payment. Considered from this equally im-
portant perspective, the award simply requires that em-
ployer to pay an employee whom the employer believed could
lawfully have worked in the United States, (1) for years of
work that he would have performed, (2) for a portion of the
wages that he would have earned, and (3) for a job that the
employee would have held—had that employer not unlaw-
fully dismissed the employee for union organizing. In ignor-
ing these latter features of the award, the Court undermines
the public policies that underlie the Nation’s labor laws.

Of course, the Court believes it is necessary to do so in
order to vindicate what it sees as conflicting immigration law
policies. I have explained why I believe the latter policies
do not conflict. See supra, at 155-157. But even were I
wrong, the law requires the Court to respect the Board’s
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conclusion, rather than to substitute its own independent
view of the matter for that of the Board. The Board
reached its conclusion after carefully considering both labor
law and immigration law. 326 N. L. R. B., at 1060-1062; see
A. P. R. A. Fuel Oil Buyers Group, Inc., supra, at 412-414.
In doing so the Board has acted “with a discriminating
awareness of the consequences of its action” on the immigra-
tion laws. Burlington Truck Lines, Inc. v. United States,
371 U.S. 156, 174 (1962). The Attorney General, charged
with immigration law enforcement, has told us that the
Board is right. See 8 U.S. C. §1324a(e) (Immigration and
Naturalization Service placed within the Department of Jus-
tice, under authority of Attorney General who is charged
with responsibility for immigration law enforcement);
cf. United States v. Mead Corp., 533 U. S. 218, 258-259, n. 6
(2001) (ScALIA, J., dissenting) (Solicitor General’s statements
represent agency’s position); Jean v. Nelson, 472 U. S. 846,
856, and n. 3 (1985) (agency’s position with respect to its reg-
ulation during litigation “arrives with some authority”).
And the Board’s position is, at the least, a reasonable one.
Consequently, it is lawful. Chevron U.S. A. Inc. v. Nat-
ural Resources Defense Council, Inc., 467 U.S. 837, 842—
843 (1984) (requiring courts to uphold reasonable agency
position).
For these reasons, I respectfully dissent.
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A Virginia jury convicted petitioner of the premeditated murder of Timo-
thy Hall during or following the commission of an attempted forcible
sodomy, and sentenced petitioner to death. Petitioner filed a federal
habeas petition alleging, inter alia, that he was denied effective assist-
ance of counsel because one of his court-appointed attorneys had a con-
flict of interest at trial. Petitioner’s lead attorney, Bryan Saunders, had
represented Hall on assault and concealed-weapons charges at the time
of the murder. The same juvenile court judge who dismissed the
charges against Hall later appointed Saunders to represent petitioner.
Saunders did not disclose to the court, his co-counsel, or petitioner that
he had previously represented Hall. The District Court denied habeas
relief, and an en banc majority of the Fourth Circuit affirmed. The
majority rejected petitioner’s argument that the juvenile court judge’s
failure to inquire into a potential conflict either mandated automatic
reversal of his conviction or relieved him of the burden of showing that
a conflict of interest adversely affected his representation. The court
concluded that petitioner had not demonstrated adverse effect.

Held: In order to demonstrate a Sixth Amendment violation where the
trial court fails to inquire into a potential conflict of interest about which
it knew or reasonably should have known, a defendant must establish
that a conflict of interest adversely affected his counsel’s performance.
Pp. 166-176.

(@) A defendant alleging ineffective assistance generally must demon-
strate a reasonable probability that, but for counsel’s unprofessional er-
rors, the result of the proceeding would have been different. Strick-
land v. Washington, 466 U. S. 668, 694. An exception to this general
rule presumes a probable effect upon the outcome where assistance of
counsel has been denied entirely or during a critical stage of the pro-
ceeding. The Court has held in several cases that “circumstances of
that magnitude,” United States v. Cronic, 466 U. S. 648, 659, n. 26, may
also arise when the defendant’s attorney actively represented conflicting
interests. In Holloway v. Arkansas, 435 U. S. 475, the Court created
an automatic reversal rule where counsel is forced to represent co-
defendants over his timely objection, unless the trial court has deter-
mined that there is no conflict. In Cuyler v. Sullivan, 446 U. S. 335,
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the Court declined to extend Holloway and held that, absent objection,
a defendant must demonstrate that a conflict of interest actually af-
fected the adequacy of his representation, 446 U. S., at 348-349. Fi-
nally, in Wood v. Georgia, 450 U. S. 261, the Court granted certiorari to
consider an equal-protection violation, but then remanded for the trial
court to determine whether a conflict of interest that the record
strongly suggested actually existed, id., at 273. Pp. 166-170.

(b) This Court rejects petitioner’s argument that the remand instruc-
tion in Wood, directing the trial court to grant a new hearing if it deter-
mined that “an actual conflict of interest existed,” 450 U. S., at 273, es-
tablished that where the trial judge neglects a duty to inquire into a
potential conflict the defendant, to obtain reversal, need only show that
his lawyer was subject to a conflict of interest, not that the conflict
adversely affected counsel’s performance. As used in the remand in-
struction, “an actual conflict of interest” meant precisely a conflict that
affected counsel’s performance—as opposed to a mere theoretical divi-
sion of loyalties. It was shorthand for Sullivan’s statement that
“a defendant who shows that a conflict of interest actually affected the
adequacy of his representation need not demonstrate prejudice in order
to obtain relief,” 446 U. S., at 349-350 (emphasis added). The notion
that Wood created a new rule sub silentio is implausible. Moreover,
petitioner’s proposed rule of automatic reversal makes little policy
sense. Thus, to void the conviction petitioner had to establish, at a
minimum, that the conflict of interest adversely affected his counsel’s
performance. The Fourth Circuit having found no such effect, the de-
nial of habeas relief must be affirmed. Pp. 170-174.

(c) The case was presented and argued on the assumption that (absent
some exception for failure to inquire) Sullivan would be applicable to a
conflict rooted in counsel’s obligations to former clients. The Court
does not rule upon the correctness of that assumption. Pp. 174-176.

240 F. 3d 348, affirmed.

SCALIA, J., delivered the opinion of the Court, in which REHNQUIST,
C. J.,, and O’CONNOR, KENNEDY, and THOMAS, JJ.,, joined. KENNEDY, J.,
filed a concurring opinion, in which O’CONNOR, J., joined, post, p. 176.
STEVENS, J., post, p. 179, and SOUTER, J., post, p. 189, filed dissenting
opinions. BREYER, J., filed a dissenting opinion, in which GINSBURG, J.,
joined, post, p. 209.

Robert J. Wagner, by appointment of the Court, 533 U. S.
927, argued the cause for petitioner. With him on the briefs
were Robert E. Lee and Mark E. Olive.
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Robert Q. Harris, Assistant Attorney General of Virginia,
argued the cause for respondent. With him on the brief was
Randolph A. Beales, Attorney General.

Irving L. Gornstein argued the cause for the United
States as amicus curiae urging affirmance. On the brief
were Solicitor General Olson, Assistant Attorney General
Chertoff, Deputy Solicitor General Dreeben, Gregory G.
Garre, and Joel M. Gershowitz.*

JUSTICE SCALIA delivered the opinion of the Court.

The question presented in this case is what a defendant
must show in order to demonstrate a Sixth Amendment vio-
lation where the trial court fails to inquire into a potential
conflict of interest about which it knew or reasonably should
have known.

I

In 1993, a Virginia jury convicted petitioner Mickens of
the premeditated murder of Timothy Hall during or follow-
ing the commission of an attempted forcible sodomy. Find-
ing the murder outrageously and wantonly vile, it sentenced
petitioner to death. In June 1998, Mickens filed a petition
for writ of habeas corpus, see 28 U. S. C. §2254 (1994 ed. and
Supp. V), in the United States District Court for the Eastern
District of Virginia, alleging, inter alia, that he was denied
effective assistance of counsel because one of his court-
appointed attorneys had a conflict of interest at trial. Fed-
eral habeas counsel had discovered that petitioner’s lead trial
attorney, Bryan Saunders, was representing Hall (the vic-
tim) on assault and concealed-weapons charges at the time
of the murder. Saunders had been appointed to represent
Hall, a juvenile, on March 20, 1992, and had met with him
once for 15 to 30 minutes some time the following week.
Hall’s body was discovered on March 30, 1992, and four days

*Kent S. Scheidegger filed a brief for the Criminal Justice Legal Founda-
tion as amicus curiae urging affirmance.
Lawrence J. Fox filed a brief for Legal Ethicists et al. as amici curiae.
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later a juvenile court judge dismissed the charges against
him, noting on the docket sheet that Hall was deceased.
The one-page docket sheet also listed Saunders as Hall’s
counsel. On April 6, 1992, the same judge appointed Saun-
ders to represent petitioner. Saunders did not disclose to
the court, his co-counsel, or petitioner that he had previously
represented Hall. Under Virginia law, juvenile case files are
confidential and may not generally be disclosed without a
court order, see Va. Code Ann. §16.1-305 (1999), but peti-
tioner learned about Saunders’ prior representation when
a clerk mistakenly produced Hall’s file to federal habeas
counsel.

The District Court held an evidentiary hearing and denied
petitioner’s habeas petition. A divided panel of the Court
of Appeals for the Fourth Circuit reversed, 227 F. 3d 203
(2000), and the Court of Appeals granted rehearing en banc,
240 F. 3d 348 (2001). As an initial matter, the 7-to-3 en banc
majority determined that petitioner’s failure to raise his
conflict-of-interest claim in state court did not preclude re-
view, concluding that petitioner had established cause and
that the “inquiry as to prejudice for purposes of excusing
[petitioner’s] default . . . incorporates the test for evaluating
his underlying conflict of interest claim.” Id., at 356-357.
On the merits, the Court of Appeals assumed that the juve-
nile court judge had neglected a duty to inquire into a poten-
tial conflict, but rejected petitioner’s argument that this
failure either mandated automatic reversal of his conviction
or relieved him of the burden of showing that a conflict of
interest adversely affected his representation. Relying on
Cuyler v. Sullivan, 446 U. S. 335 (1980), the court held that
a defendant must show “both an actual conflict of interest
and an adverse effect even if the trial court failed to inquire
into a potential conflict about which it reasonably should
have known,” 240 F. 3d, at 355-356. Concluding that peti-
tioner had not demonstrated adverse effect, id., at 360, it
affirmed the District Court’s denial of habeas relief. We
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granted a stay of execution of petitioner’s sentence and
granted certiorari. 532 U. S. 970 (2001).

II

The Sixth Amendment provides that a criminal defendant
shall have the right to “the Assistance of Counsel for his
defence.” This right has been accorded, we have said, “not
for its own sake, but because of the effect it has on the ability
of the accused to receive a fair trial.” United States v.
Cronic, 466 U. S. 648, 658 (1984). It follows from this that
assistance which is ineffective in preserving fairness does
not meet the constitutional mandate, see Strickland v. Wash-
mgton, 466 U. S. 668, 685—686 (1984); and it also follows that
defects in assistance that have no probable effect upon the
trial’s outcome do not establish a constitutional violation.
As a general matter, a defendant alleging a Sixth Amend-
ment violation must demonstrate “a reasonable probability
that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different.” Id., at 694.

There is an exception to this general rule. We have
spared the defendant the need of showing probable effect
upon the outcome, and have simply presumed such effect,
where assistance of counsel has been denied entirely or dur-
ing a critical stage of the proceeding. When that has oc-
curred, the likelihood that the verdict is unreliable is so high
that a case-by-case inquiry is unnecessary. See Cronic,
supra, at 668-659; see also Geders v. United States, 425 U. S.
80, 91 (1976); Gideon v. Wainwright, 372 U. S. 335, 344-345
(1963). But only in “circumstances of that magnitude” do
we forgo individual inquiry into whether counsel’s inade-
quate performance undermined the reliability of the verdict.
Cronic, supra, at 659, n. 26.

We have held in several cases that “circumstances of that
magnitude” may also arise when the defendant’s attorney
actively represented conflicting interests. The nub of the
question before us is whether the principle established by
these cases provides an exception to the general rule of
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Strickland under the circumstances of the present case. To
answer that question, we must examine those cases in some
detail.!

In Holloway v. Arkansas, 435 U.S. 475 (1978), defense
counsel had objected that he could not adequately represent
the divergent interests of three codefendants. Id., at 478-
480. Without inquiry, the trial court had denied counsel’s
motions for the appointment of separate counsel and had
refused to allow counsel to cross-examine any of the defend-
ants on behalf of the other two. The Holloway Court de-
ferred to the judgment of counsel regarding the existence of
a disabling conflict, recognizing that a defense attorney is in
the best position to determine when a conflict exists, that he
has an ethical obligation to advise the court of any problem,
and that his declarations to the court are “virtually made

LJUSTICE BREYER rejects Holloway v. Arkansas, 435 U. S. 475 (1978),
Cuyler v. Sullivan, 446 U. S. 335 (1980), and Wood v. Georgia, 450 U. S.
261 (1981), as “a sensible [and] coherent framework for dealing with” this
case, post, at 209 (dissenting opinion), and proposes instead the “categori-
cal rule,” post, at 211, that when a “breakdown in the criminal justice
system creates . . . the appearance that the proceeding will not reliably
serve its function as a vehicle for determination of guilt and innocence,
and the resulting criminal punishment will not be regarded as fundamen-
tally fair,” ibid. (internal quotation marks omitted), reversal must be de-
creed without proof of prejudice. This seems to us less a categorical rule
of decision than a restatement of the issue to be decided. Holloway, Sul-
livan, and Wood establish the framework that they do precisely because
that framework is thought to identify the situations in which the convic-
tion will reasonably not be regarded as fundamentally fair. We believe it
eminently performs that function in the case at hand, and that JUSTICE
BREYER is mistaken to think otherwise. But if he does think otherwise,
a proper regard for the judicial function—and especially for the function
of this Court, which must lay down rules that can be followed in the innu-
merable cases we are unable to review—would counsel that he propose
some other “sensible [and] coherent framework,” rather than merely say-
ing that prior representation of the victim, plus the capital nature of the
case, plus judicial appointment of the counsel, see post, at 210, strikes him
as producing a result that will not be regarded as fundamentally fair.
This is not a rule of law but expression of an ad hoc “fairness” judgment
(with which we disagree).
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under oath.” Id., at 485-486 (internal quotation marks
omitted). Holloway presumed, moreover, that the conflict,
“which [the defendant] and his counsel tried to avoid by
timely objections to the joint representation,” id., at 490, un-
dermined the adversarial process. The presumption was
justified because joint representation of conflicting interests
is inherently suspect, and because counsel’s conflicting obli-
gations to multiple defendants “effectively sea[l] his lips on
crucial matters” and make it difficult to measure the precise
harm arising from counsel’s errors. Id., at 489-490. Hol-
loway thus creates an automatic reversal rule only where
defense counsel is forced to represent codefendants over his
timely objection, unless the trial court has determined that
there is no conflict. Id., at 488 (“[W]henever a trial court
improperly requires joint representation over timely objec-
tion reversal is automatic”).

In Cuyler v. Sullivan, 446 U. S. 335 (1980), the respondent
was one of three defendants accused of murder who were
tried separately, represented by the same counsel. Neither
counsel nor anyone else objected to the multiple representa-
tion, and counsel’s opening argument at Sullivan’s trial sug-
gested that the interests of the defendants were aligned.
Id., at 347-348. We declined to extend Holloway’s auto-
matic reversal rule to this situation and held that, absent
objection, a defendant must demonstrate that “a conflict of
interest actually affected the adequacy of his representa-
tion.” 446 U. S., at 348-349. In addition to describing the
defendant’s burden of proof, Sullivan addressed separately
a trial court’s duty to inquire into the propriety of a multiple
representation, construing Holloway to require inquiry only
when “the trial court knows or reasonably should know that
a particular conflict exists,” 446 U. S., at 3472—which is not

2In order to circumvent Sullivan’s clear language, JUSTICE STEVENS
suggests that a trial court must scrutinize representation by appointed
counsel more closely than representation by retained counsel. Post, at
184 (dissenting opinion). But we have already rejected the notion that
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to be confused with when the trial court is aware of a vague,
unspecified possibility of conflict, such as that which “inheres
in almost every instance of multiple representation,” id., at
348. In Sullivan, no “special circumstances” triggered the
trial court’s duty to inquire. Id., at 346.

Finally, in Wood v. Georgia, 450 U.S. 261 (1981), three
indigent defendants convicted of distributing obscene mate-
rials had their probation revoked for failure to make the req-
uisite $500 monthly payments on their $5,000 fines. We
granted certiorari to consider whether this violated the
Equal Protection Clause, but during the course of our consid-
eration certain disturbing circumstances came to our atten-
tion: At the probation-revocation hearing (as at all times
since their arrest) the defendants had been represented by
the lawyer for their employer (the owner of the business that
purveyed the obscenity), and their employer paid the attor-
ney’s fees. The employer had promised his employees he
would pay their fines, and had generally kept that promise
but had not done so in these defendants’ case. This record
suggested that the employer’s interest in establishing a fa-
vorable equal-protection precedent (reducing the fines he
would have to pay for his indigent employees in the future)
diverged from the defendants’ interest in obtaining leniency
or paying lesser fines to avoid imprisonment. Moreover, the
possibility that counsel was actively representing the con-
flicting interests of employer and defendants “was suffi-
ciently apparent at the time of the revocation hearing to im-
pose upon the court a duty to inquire further.” Id., at 272.

the Sixth Amendment draws such a distinction. “A proper respect for
the Sixth Amendment disarms [the] contention that defendants who retain
their own lawyers are entitled to less protection than defendants for whom
the State appoints counsel . ... The vital guarantee of the Sixth Amend-
ment would stand for little if the often uninformed decision to retain a
particular lawyer could reduce or forfeit the defendant’s entitlement to
constitutional protection.” Sullivan, supra, at 344.
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Because “[o]n the record before us, we [could not] be sure
whether counsel was influenced in his basic strategic deci-
sions by the interests of the employer who hired him,” ibid.,
we remanded for the trial court “to determine whether the
conflict of interest that this record strongly suggests actually
existed,” id., at 273.

Petitioner argues that the remand instruction in Wood es-
tablished an “unambiguous rule” that where the trial judge
neglects a duty to inquire into a potential conflict, the de-
fendant, to obtain reversal of the judgment, need only show
that his lawyer was subject to a conflict of interest, and need
not show that the conflict adversely affected counsel’s per-
formance. Brief for Petitioner 21.> He relies upon the lan-

3 Petitioner no longer argues, as he did below and as JUSTICE SOUTER
does now, post, at 202 (dissenting opinion), that the Sixth Amendment
requires reversal of his conviction without further inquiry into whether
the potential conflict that the judge should have investigated was real.
Compare 240 F. 3d 348, 357 (CA4 2001) (en banc), with Tr. of Oral Arg.
23-25. Some Courts of Appeals have read a footnote in Wood v. Georgia,
450 U. S., at 272, n. 18, as establishing that outright reversal is mandated
when the trial court neglects a duty to inquire into a potential conflict of
interest. See, e. g., Campbell v. Rice, 265 F. 3d 878, 884-885, 838 (CA9
2001); Ciak v. United States, 59 F. 3d 296, 302 (CA2 1995). But see Brien
v. United States, 695 F. 2d 10, 15, n. 10 (CA1 1982). The Wood footnote
says that Sullivan does not preclude “raising . .. a conflict-of-interest
problem that is apparent in the record” and that “Sullivan mandates a
reversal when the trial court has failed to make [the requisite] inquiry.”
Wood, supra, at 272, n. 18. These statements were made in response to
the dissent’s contention that the majority opinion had “gone beyond”
Cuyler v. Sullivan, see 450 U. S., at 272, n. 18, in reaching a conflict-of-
interest due process claim that had been raised neither in the petition for
certiorari nor before the state courts, see id., at 280 (White, J., dissenting).
To the extent the “mandates a reversal” statement goes beyond the asser-
tion of mere jurisdiction to reverse, it is dictum—and dictum inconsistent
with the disposition in Wood, which was not to reverse but to vacate and
remand for the trial court to conduct the inquiry it had omitted.

JUSTICE SOUTER labors to suggest that the Wood remand order is part
of “a coherent scheme,” post, at 194, in which automatic reversal is re-
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guage in the remand instruction directing the trial court to
grant a new revocation hearing if it determines that “an
actual conflict of interest existed,” Wood, supra, at 273,
without requiring a further determination that the conflict
adversely affected counsel’s performance. As used in the
remand instruction, however, we think “an actual conflict of
interest” meant precisely a conflict that affected counsel’s
performance—as opposed to a mere theoretical division of
loyalties. It was shorthand for the statement in Sullivan
that “a defendant who shows that a conflict of interest actu-
ally affected the adequacy of his representation need not
demonstrate prejudice in order to obtain relief.” 446 U. S,
at 349-350 (emphasis added).* This is the only interpreta-

quired when the trial judge fails to inquire into a potential conflict that
was apparent before the proceeding was “held or completed,” but a de-
fendant must demonstrate adverse effect when the judge fails to inquire
into a conflict that was not apparent before the end of the proceeding, post,
at 202. The problem with this carefully concealed “coherent scheme” (no
case has ever mentioned it) is that in Wood itself the court did not decree
automatic reversal, even though it found that “the possibility of a conflict
of interest was sufficiently apparent at the time of the revocation hearing
to impose upon the court a duty to inquire further.” 450 U.S., at 272
(second emphasis added). Indeed, the State had actually notified the
judge of a potential conflict of interest “‘[dJuring the probation revocation
hearing.”” Id., at 272, and n. 20. JUSTICE SOUTER’s statement that “the
signs that a conflict may have occurred were clear to the judge at the close
of the probation revocation proceeding,” post, at 201—when it became ap-
parent that counsel had neglected the “strategy more obviously in the
defendants’ interest, of requesting the court to reduce the fines or defer
their collection,” post, at 198—would more accurately be phrased “the ef-
fect of the conflict upon counsel’s performance was clear to the judge at
the close of the probation revocation proceeding.”

4JUSTICE STEVENS asserts that this reading (and presumably JUSTICE
SOUTER’s reading as well, post, at 201), is wrong, post, at 186-187; that
Wood only requires petitioner to show that a real conflict existed, not
that it affected counsel’s performance, post, at 187. This is so because we
“unambiguously stated” that a conviction must be reversed whenever the
trial court fails to investigate a potential conflict, post, at 186-187 (citing
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tion consistent with the Wood Court’s earlier description of
why it could not decide the case without a remand: “On the
record before us, we cannot be sure whether counsel was
mfluenced in his basic strategic decisions by the interests
of the employer who hired him. If this was the case, the
due process rights of petitioners were not respected . . ..”
450 U. S., at 272 (emphasis added). The notion that Wood
created a new rule sub silentio—and in a case where certio-
rari had been granted on an entirely different question, and
the parties had neither briefed nor argued the conflict-of-
interest issue—is implausible.?

Petitioner’s proposed rule of automatic reversal when
there existed a conflict that did not affect counsel’s perform-
ance, but the trial judge failed to make the Sullivan-
mandated inquiry, makes little policy sense. As discussed,
the rule applied when the trial judge is not aware of the

Wood footnote). As we have explained earlier, n. 3, supra, this dictum
simply contradicts the remand order in Wood.

5We have used “actual conflict of interest” elsewhere to mean what was
required to be shown in Sullivan. See United States v. Cronic, 466 U. S.
648, 662, n. 31 (1984) (“[W]e have presumed prejudice when counsel labors
under an actual conflict of interest .... See Cuyler v. Sullivan, 446 U. S.
335 (1980)”). And we have used “conflict of interest” to mean a division
of loyalties that affected counsel’s performance. In Holloway, 435 U.S.,
at 482, we described our earlier opinion in Glasser v. United States, 315
U. S. 60 (1942), as follows:

“The record disclosed that Stewart failed to cross-examine a Govern-
ment witness whose testimony linked Glasser with the conspiracy and
failed to object to the admission of arguably inadmissible evidence. This
failure was viewed by the Court as a result of Stewart’s desire to protect
Kretske’s interests, and was thus ‘indicative of Stewart’s struggle to serve
two masters . ... [315 U.S.], at 75. After identifying this conflict of
nterests, the Court declined to inquire whether the prejudice flowing from
it was harmless and instead ordered Glasser’s conviction reversed.” (Em-
phasis added.)

Thus, the Sullivan standard is not properly read as requiring inquiry into
actual conflict as something separate and apart from adverse effect. An
“actual conflict,” for Sixth Amendment purposes, is a conflict of interest
that adversely affects counsel’s performance.
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conflict (and thus not obligated to inquire) is that prejudice
will be presumed only if the conflict has significantly affected
counsel’s performance—thereby rendering the verdict unre-
liable, even though Strickland prejudice cannot be shown.
See Sullivan, supra, at 348-349. The trial court’s aware-
ness of a potential conflict neither renders it more likely that
counsel’s performance was significantly affected nor in any
other way renders the verdict unreliable. Cf. United States
v. Cronic, 466 U. S., at 662, n. 31. Nor does the trial judge’s
failure to make the Sullivan-mandated inquiry often make it
harder for reviewing courts to determine conflict and effect,
particularly since those courts may rely on evidence and tes-
timony whose importance only becomes established at the
trial.

Nor, finally, is automatic reversal simply an appropriate
means of enforcing Sullivan’s mandate of inquiry. Despite
JUSTICE SOUTER'’s belief that there must be a threat of sanc-
tion (to wit, the risk of conferring a windfall upon the defend-
ant) in order to induce “resolutely obdurate” trial judges to
follow the law, post, at 208, we do not presume that judges
are as careless or as partial as those police officers who need
the incentive of the exclusionary rule, see United States v.
Leon, 468 U. S. 897, 916-917 (1984). And in any event, the
Sullivan standard, which requires proof of effect upon repre-
sentation but (once such effect is shown) presumes prejudice,
already creates an “incentive” to inquire into a potential con-
flict. In those cases where the potential conflict is in fact an
actual one, only inquiry will enable the judge to avoid all
possibility of reversal by either seeking waiver or replacing
a conflicted attorney. We doubt that the deterrence of “judi-
cial dereliction” that would be achieved by an automatic re-
versal rule is significantly greater.

Since this was not a case in which (as in Holloway) counsel
protested his inability simultaneously to represent multiple
defendants; and since the trial court’s failure to make the
Sullivan-mandated inquiry does not reduce the petitioner’s
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burden of proof; it was at least necessary, to void the convic-
tion, for petitioner to establish that the conflict of interest
adversely affected his counsel’s performance. The Court of
Appeals having found no such effect, see 240 F. 3d, at 360,
the denial of habeas relief must be affirmed.

II1

Lest today’s holding be misconstrued, we note that the
only question presented was the effect of a trial court’s fail-
ure to inquire into a potential conflict upon the Sullivan rule
that deficient performance of counsel must be shown. The
case was presented and argued on the assumption that (ab-
sent some exception for failure to inquire) Sullivan would
be applicable—requiring a showing of defective perform-
ance, but not requiring in addition (as Strickland does in
other ineffectiveness-of-counsel cases), a showing of probable
effect upon the outcome of trial. That assumption was not
unreasonable in light of the holdings of Courts of Appeals,
which have applied Sullivan “unblinkingly” to “all kinds of
alleged attorney ethical conflicts,” Beets v. Scott, 65 F. 3d
1258, 1266 (CA5 1995) (en banc). They have invoked the
Sullivan standard not only when (as here) there is a conflict
rooted in counsel’s obligations to former clients, see, e.g.,
Perillo v. Johmson, 205 F. 3d 775, 797-799 (CA5 2000);
Freund v. Butterworth, 165 F. 3d 839, 858-860 (CA11 1999);
Mannhalt v. Reed, 847 F. 2d 576, 580 (CA9 1988); United
States v. Young, 644 F. 2d 1008, 1013 (CA4 1981), but even
when representation of the defendant somehow implicates
counsel’s personal or financial interests, including a book
deal, United States v. Hearst, 638 F. 2d 1190, 1193 (CA9
1980), a job with the prosecutor’s office, Garcia v. Bunnell,
33 F. 3d 1193, 1194-1195, 1198, n. 4 (CA9 1994), the teaching
of classes to Internal Revenue Service agents, United States
v. Michaud, 925 F. 2d 37, 40-42 (CA1 1991), a romantic “en-
tanglement” with the prosecutor, Summerlin v. Stewart, 267
F. 3d 926, 935-941 (CA9 2001), or fear of antagonizing the
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trial judge, United States v. Sayan, 968 F. 2d 55, 64—65
(CADC 1992).

It must be said, however, that the language of Sullivan
itself does not clearly establish, or indeed even support, such
expansive application. “[U]ntil,” it said, “a defendant shows
that his counsel actively represented conflicting interests,
he has not established the constitutional predicate for his
claim of ineffective assistance.” 446 U. S., at 350 (emphasis
added). Both Sullivan itself, see id., at 348-349, and Hol-
loway, see 435 U. S., at 490-491, stressed the high probabil-
ity of prejudice arising from multiple concurrent representa-
tion, and the difficulty of proving that prejudice. See also
Geer, Representation of Multiple Criminal Defendants: Con-
flicts of Interest and the Professional Responsibilities of the
Defense Attorney, 62 Minn. L. Rev. 119, 125-140 (1978); Low-
enthal, Joint Representation in Criminal Cases: A Critical
Appraisal, 64 Va. L. Rev. 939, 941-950 (1978). Not all attor-
ney conflicts present comparable difficulties. Thus, the Fed-
eral Rules of Criminal Procedure treat concurrent represen-
tation and prior representation differently, requiring a trial
court to inquire into the likelihood of conflict whenever
jointly charged defendants are represented by a single attor-
ney (Rule 44(c)), but not when counsel previously repre-
sented another defendant in a substantially related matter,
even where the trial court is aware of the prior representa-
tion.® See Sullivan, supra, at 346, n. 10 (citing the Rule).

5Federal Rule of Criminal Procedure 44(c) provides:

“Whenever two or more defendants have been jointly charged pursuant
to Rule 8(b) or have been joined for trial pursuant to Rule 13, and are
represented by the same retained or assigned counsel or by retained or
assigned counsel who are associated in the practice of law, the court shall
promptly inquire with respect to such joint representation and shall per-
sonally advise each defendant of the right to the effective assistance of
counsel, including separate representation. Unless it appears that there
is good cause to believe no conflict of interest is likely to arise, the court
shall take such measures as may be appropriate to protect each defend-
ant’s right to counsel.”
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This is not to suggest that one ethical duty is more or less
important than another. The purpose of our Holloway and
Sullivan exceptions from the ordinary requirements of
Strickland, however, is not to enforce the Canons of Legal
Ethics, but to apply needed prophylaxis in situations where
Strickland itself is evidently inadequate to assure vindica-
tion of the defendant’s Sixth Amendment right to counsel.
See Nix v. Whiteside, 475 U. S. 157, 165 (1986) (“[Blreach of
an ethical standard does not necessarily make out a denial of
the Sixth Amendment guarantee of assistance of counsel”).
In resolving this case on the grounds on which it was pre-
sented to us, we do not rule upon the need for the Sullivan
prophylaxis in cases of successive representation. Whether
Sullivan should be extended to such cases remains, as far
as the jurisprudence of this Court is concerned, an open

question.
& * *

For the reasons stated, the judgment of the Court of
Appeals is
Affirmed.

JUSTICE KENNEDY, with whom JUSTICE O’CONNOR joins,
concurring.

In its comprehensive analysis the Court has said all that
is necessary to address the issues raised by the question pre-
sented, and I join the opinion in full. The trial judge’s
failure to inquire into a suspected conflict is not the kind
of error requiring a presumption of prejudice. We did not
grant certiorari on a second question presented by peti-
tioner: whether, if we rejected his proposed presumption, he
had nonetheless established that a conflict of interest ad-
versely affected his representation. I write separately to
emphasize that the facts of this case well illustrate why a
wooden rule requiring reversal is inappropriate for cases
like this one.
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At petitioner’s request, the District Court conducted an
evidentiary hearing on the conflict claim and issued a thor-
ough opinion, which found that counsel’s brief representation
of the victim had no effect whatsoever on the course of peti-
tioner’s trial. See Mickens v. Greene, 74 F. Supp. 2d 586
(ED Va. 1999). The District Court’s findings depend upon
credibility judgments made after hearing the testimony of
petitioner’s counsel, Bryan Saunders, and other witnesses.
As a reviewing court, our role is not to speculate about coun-
sel’s motives or about the plausibility of alternative litigation
strategies. Our role is to defer to the District Court’s fac-
tual findings unless we can conclude they are clearly errone-
ous. See Lackawanna County District Attorney v. Coss,
532 U. S. 394, 406 (2001) (opinion of O’CONNOR, J.). The Dis-
trict Court found that Saunders did not believe he had any
obligation to his former client, Timothy Hall, that would
interfere with the litigation. See 74 F. Supp. 2d, at 606
(“[TThe Court concludes that, as a factual matter, Saunders
did not believe that any continuing duties to a former client
might interfere with his consideration of all facts and options
for his current client” (internal quotation marks and alter-
ation omitted)). Although the District Court concluded
that Saunders probably did learn some matters that were
confidential, it found that nothing the attorney learned was
relevant to the subsequent murder case. See ibid. (“[TThe
record here confirms that Saunders did not learn any con-
fidential information from Hall that was relevant to Mickens’
defense either on the merits or at sentencing” (emphasis de-
leted)). Indeed, even if Saunders had learned relevant in-
formation, the District Court found that he labored under
the impression he had no continuing duty at all to his de-
ceased client. See id., at 605 (“[T]he record here reflects
that, as far as Saunders was concerned, his allegiance to Hall,
‘lelnded when I walked in the courtroom and they told me
he was dead and the case was gone’”) (quoting Hearing
Tr. 156-157, 218 (Jan. 13, 1999)). While Saunders’ belief
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may have been mistaken, it establishes that the prior repre-
sentation did not influence the choices he made during the
course of the trial. This conclusion is a good example of
why a case-by-case inquiry is required, rather than simply
adopting an automatic rule of reversal.

Petitioner’s description of roads not taken would entail
two degrees of speculation. We would be required to as-
sume that Saunders believed he had a continuing duty to the
victim, and we then would be required to consider whether
in this hypothetical case, the counsel would have been
blocked from pursuing an alternative defense strategy. The
District Court concluded that the prosecution’s case, coupled
with the defendant’s insistence on testifying, foreclosed the
strategies suggested by petitioner after the fact. According
to the District Court, there was no plausible argument that
the victim consented to sexual relations with his murderer,
given the bruises on the victim’s neck, blood marks showing
the victim was stabbed before or during sexual intercourse,
and, most important, petitioner’s insistence on testifying at
trial that he had never met the victim. See 74 F. Supp. 2d,
at 607 (“[T]he record shows that other facts foreclosed pres-
entation of consent as a plausible alternative defense strat-
egy”’). The basic defense at the guilt phase was that peti-
tioner was not at the scene; this is hardly consistent with the
theory that there was a consensual encounter.

The District Court said the same for counsel’s alleged der-
eliction at the sentencing phase. Saunders’ failure to attack
the character of the 17-year-old victim and his mother had
nothing to do with the putative conflict of interest. This
strategy was rejected as likely to backfire, not only by Saun-
ders, but also by his co-counsel, who owed no duty to Hall.
See id., at 608 (“[T]he record here dispels the contention that
the failure to use negative information about Hall is attribut-
able to any conflict of interest on the part of Saunders”).
These facts, and others relied upon by the District Court,
provide compelling evidence that a theoretical conflict does
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not establish a constitutional violation, even when the con-
flict is one about which the trial judge should have known.

The constitutional question must turn on whether trial
counsel had a conflict of interest that hampered the represen-
tation, not on whether the trial judge should have been more
assiduous in taking prophylactic measures. If it were other-
wise, the judge’s duty would not be limited to cases where
the attorney is suspected of harboring a conflict of interest.
The Sixth Amendment protects the defendant against an in-
effective attorney, as well as a conflicted one. See Strick-
land v. Washington, 466 U. S. 668, 685-686 (1984). It would
be a major departure to say that the trial judge must step
in every time defense counsel appears to be providing inef-
fective assistance, and indeed, there is no precedent to sup-
port this proposition. As the Sixth Amendment guarantees
the defendant the assistance of counsel, the infringement of
that right must depend on a deficiency of the lawyer, not of
the trial judge. There is no reason to presume this guaran-
tee unfulfilled when the purported conflict has had no effect
on the representation.

With these observations, I join the opinion of the Court.

JUSTICE STEVENS, dissenting.

This case raises three uniquely important questions about
a fundamental component of our criminal justice system—
the constitutional right of a person accused of a capital of-
fense to have the effective assistance of counsel for his de-
fense.! The first is whether a capital defendant’s attorney

1The Sixth Amendment provides: “In all criminal prosecutions, the ac-
cused shall enjoy the right . . . to have the Assistance of Counsel for his
defence.” This protection is applicable to state, as well as federal, crimi-
nal proceedings. Gideon v. Wainwright, 372 U. S. 335 (1963). We have
long recognized the paramount importance of the right to effective assist-
ance of counsel. United States v. Cronic, 466 U. S. 648, 653—-654 (1984)
(“‘Of all the rights that an accused person has, the right to be represented
by counsel is by far the most pervasive for it affects his ability to assert
any other rights he may have’” (citation omitted)).
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has a duty to disclose that he was representing the defend-
ant’s alleged victim at the time of the murder. Second, is
whether, assuming disclosure of the prior representation, the
capital defendant has a right to refuse the appointment of
the conflicted attorney. Third, is whether the trial judge,
who knows or should know of such prior representation, has
a duty to obtain the defendant’s consent before appointing
that lawyer to represent him. Ultimately, the question pre-
sented by this case is whether, if these duties exist and if all
of them are violated, there exist “circumstances that are so
likely to prejudice the accused that the cost of litigating their
effect in a particular case is unjustified.” United States v.
Cronic, 466 U. S. 648, 658 (1984).

I

The first critical stage in the defense of a capital case is
the series of pretrial meetings between the accused and his
counsel when they decide how the case should be defended.
A lawyer cannot possibly determine how best to represent a
new client unless that client is willing to provide the lawyer
with a truthful account of the relevant facts. When an indi-
gent defendant first meets his newly appointed counsel, he
will often falsely maintain his complete innocence. Truthful
disclosures of embarrassing or incriminating facts are contin-
gent on the development of the client’s confidence in the un-
divided loyalty of the lawyer. Quite obviously, knowledge
that the lawyer represented the victim would be a substan-
tial obstacle to the development of such confidence.

It is equally true that a lawyer’s decision to conceal such
an important fact from his new client would have comparable
ramifications. The suppression of communication and trun-
cated investigation that would unavoidably follow from such
a decision would also make it difficult, if not altogether im-
possible, to establish the necessary level of trust that should
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characterize the “delicacy of relation” between attorney
and client.?

In this very case, it is likely that Mickens misled his coun-
sel, Bryan Saunders, given the fact that Mickens gave false
testimony at his trial denying any involvement in the crime
despite the overwhelming evidence that he had killed Timo-
thy Hall after a sexual encounter. In retrospect, it seems
obvious that the death penalty might have been avoided by
acknowledging Mickens’ involvement, but emphasizing the
evidence suggesting that their sexual encounter was consen-
sual. Mickens’ habeas counsel garnered evidence suggest-
ing that Hall was a male prostitute, App. 137, 149, 162, 169;
that the area where Hall was killed was known for prostitu-
tion, id., at 169-170; and that there was no evidence that Hall
was forced to the secluded area where he was ultimately
murdered. An unconflicted attorney could have put for-
ward a defense tending to show that Mickens killed Hall only
after the two engaged in consensual sex, but Saunders of-
fered no such defense. This was a crucial omission—a find-
ing of forcible sodomy was an absolute prerequisite to Mick-
ens’ eligibility for the death penalty.® Of course, since that

2Williwms v. Reed, 29 F. Cas. 1386, 1390 (No. 17,733) (CC Me. 1824).
Discussing the necessity of full disclosure to the preservation of the
lawyer-client relationship, Justice Story stated: “I agree to the doctrine
urged at the bar, as to the delicacy of the relation of client and attorney,
and the duty of a full, frank, and free disclosure by the latter of every
circumstance, which may be presumed to be material, not merely to the
interests, but to the fair exercise of the judgment, of the client.”

3 At the guilt phase, the trial court judge instructed Mickens’ jury as
follows: “If you find that the Commonwealth has failed to prove beyond a
reasonable doubt that the killing occurred in the commission of, or subse-
quent to, attempted forcible sodomy . . . [but do find a malicious, willful,
deliberate, premeditated killing], then you shall find the defendant guilty
of first degree murder. If you find the defendant guilty of first degree
murder, then you shall fix his punishment at: (1) Imprisonment for life;
or (2) A specific term of imprisonment, but not less than twenty [20]
years....” App. 58-59.
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strategy would have led to conviction of a noncapital offense,
counsel would have been unable to persuade the defendant
to divulge the information necessary to support such a de-
fense and then ultimately to endorse the strategy unless he
had earned the complete confidence of his client.

Saunders’ concealment of essential information about his
prior representation of the victim was a severe lapse in his
professional duty. The lawyer’s duty to disclose his repre-
sentation of a client related to the instant charge is not only
intuitively obvious, it is as old as the profession. Consider
this straightforward comment made by Justice Story in 1824:

“An attorney is bound to disclose to his client every ad-
verse retainer, and even every prior retainer, which may
affect the discretion of the latter. No man can be sup-
posed to be indifferent to the knowledge of facts, which
work directly on his interests, or bear on the freedom of
his choice of counsel. When a client employs an attor-
ney, he has a right to presume, if the latter be silent on
the point, that he has no engagements, which interfere,
in any degree, with his exclusive devotion to the cause
confided to him; that he has no interest, which may be-
tray his judgment, or endanger his fidelity.” Williams
v. Reed, 29 F. Cas. 1386, 1390 (No. 17,733) (CC Me.).

Mickens’ lawyer’s violation of this fundamental obligation of
disclosure is indefensible. The relevance of Saunders’ prior
representation of Hall to the new appointment was far too
important to be concealed.

II

If the defendant is found guilty of a capital offense, the
ensuing proceedings that determine whether he will be put
to death are critical in every sense of the word. At those
proceedings, testimony about the impact of the crime on the
victim, including testimony about the character of the victim,
may have a critical effect on the jury’s decision. Payne v.
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Tennessee, 501 U.S. 808 (1991). Because a lawyer’s fidu-
ciary relationship with his deceased client survives the cli-
ent’s death, Swidler & Berlin v. United States, 524 U. S. 399
(1998), Saunders necessarily labored under conflicting obliga-
tions that were irreconcilable. He had a duty to protect the
reputation and confidences of his deceased client, and a duty
to impeach the impact evidence presented by the prosecutor.*

Saunders’ conflicting obligations to his deceased client, on
the one hand, and to his living client, on the other, were
unquestionably sufficient to give Mickens the right to insist
on different representation.” For the “right to counsel guar-
anteed by the Constitution contemplates the services of an
attorney devoted solely to the interests of his client,” Von
Moltke v. Gillies, 332 U. S. 708, 725 (1948). Moreover, in
my judgment, the right to conflict-free counsel is just as
firmly protected by the Constitution as the defendant’s right

4For example, at the time of Hall’s death, Saunders was representing
Hall in juvenile court for charges arising out of an incident involving Hall’s
mother. She had sworn out a warrant for Hall’s arrest charging him with
assault and battery. Despite knowledge of this, Mickens’ lawyer offered
no rebuttal to the victim-impact statement submitted by Hall’'s mother
that “‘all [she] lived for was that boy.”” Id., at 297.

5 A group of experts in legal ethics, acting as amici curiae, submit that
the conflict in issue in this case would be nonwaivable pursuant to the
standard articulated in the ABA Ann. Model Rules of Professional Con-
duct (4th ed. 1999) (hereinafter Model Rule). Brief for Legal Ethicists
et al. as Amici Curiae 16 (“[Tlhe standard test to determine if a conflict
is non-waiveable is whether a ‘disinterested lawyer would conclude that
the client should not agree to the representation under the circum-
stances’” (quoting Model Rule 1.7, Comment 5)). Unfortunately, because
Mickens was not informed of the fact that his appointed attorney was the
lawyer of the alleged victim, the questions whether Mickens would have
waived this conflict and consented to the appointment, or whether govern-
ing standards of professional responsibility would have precluded him
from doing so, remain unanswered.

6 Although the conflict in this case is plainly intolerable, I, of course, do
not suggest that every conflict, or every violation of the code of ethics, is
a violation of the Constitution.
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of self-representation recognized in Faretta v. California,
422 U. S. 806 (1975).
11

When an indigent defendant is unable to retain his own
lawyer, the trial judge’s appointment of counsel is itself a
critical stage of a criminal trial. At that point in the pro-
ceeding, by definition, the defendant has no lawyer to protect
his interests and must rely entirely on the judge. For that
reason it is “the solemn duty of a . . . judge before whom a
defendant appears without counsel to make a thorough in-
quiry and to take all steps necessary to insure the fullest
protection of this constitutional right at every stage of the
proceedings.” Von Moltke, 332 U. S., at 722.

This duty with respect to indigent defendants is far more
imperative than the judge’s duty to investigate the possibil-
ity of a conflict that arises when retained counsel represents
either multiple or successive defendants. It is true that in
a situation of retained counsel, “[ulnless the trial court knows
or reasonably should know that a particular conflict exists,
the court need not initiate an inquiry.” Cuyler v. Sullivan,
446 U. S. 335, 347 (1980).8 But when, as was true in this

"“[W]hen a defendant chooses to have a lawyer manage and present his
case, law and tradition may allocate to the counsel the power to make
binding decisions of trial strategy in many areas. . . . This allocation can
only be justified, however, by the defendant’s consent, at the outset, to
accept counsel as his representative. An unwanted counsel ‘represents’
the defendant only through a tenuous and unacceptable legal fiction. Un-
less the accused has acquiesced in such representation, the defense pre-
sented is not the defense guaranteed him by the Constitution, for, in a
very real sense, it is not his defense.” 422 U. S,, at 820-821.

8 Part III of the Court’s opinion is a foray into an issue that is not impli-
cated by the question presented. In dicta, the Court states that Sullivan
may not even apply in the first place to successive representations. Ante,
at 175-176. Most Courts of Appeals, however, have applied Sullivan to
claims of successive representation as well as to some insidious conflicts
arising from a lawyer’s self-interest. See cases cited ante, at 174-175.
We have done the same. See Wood v. Georgia, 450 U. S. 261 (1981) (apply-
ing Sullivan to a conflict stemming from a third-party payment arrange-



Cite as: 535 U. S. 162 (2002) 185

STEVENS, J., dissenting

case, the judge is not merely reviewing the permissibility of
the defendants’ choice of counsel, but is responsible for mak-
ing the choice herself, and when she knows or should know
that a conflict does exist, the duty to make a thorough in-
quiry is manifest and unqualified.” Indeed, under far less
compelling circumstances, we squarely held that when a rec-
ord discloses the “possibility of a conflict” between the inter-
ests of the defendants and the interests of the party paying
their counsel’s fees, the Constitution imposes a duty of in-
quiry on the state-court judge even when no objection was
made. Wood v. Georgia, 450 U. S. 261, 267, 272 (1981).

IV

Mickens had a constitutional right to the services of an
attorney devoted solely to his interests. That right was vio-
lated. The lawyer who did represent him had a duty to dis-
close his prior representation of the vietim to Mickens and
to the trial judge. That duty was violated. When Mickens
had no counsel, the trial judge had a duty to “make a thor-
ough inquiry and to take all steps necessary to insure the
fullest protection of” his right to counsel. Von Moltke, 332

ment). Neither we nor the Courts of Appeals have applied this standard
“unblinkingly,” as the Court accuses, ante, at 174, but rather have relied
upon principled reason. When a conflict of interest, whether multiple,
successive, or otherwise, poses so substantial a risk that a lawyer’s repre-
sentation would be materially and adversely affected by diverging inter-
ests or loyalties and the trial court judge knows of this and yet fails to
inquire, it is a “[clircumstanc[e] of [such] magnitude” that “the likelihood
that any lawyer, even a fully competent one, could provide effective assist-
ance is so small that a presumption of prejudice is appropriate without
inquiry into the actual conduct of the trial.” Cronic, 466 U. S., at 659-660.

9There is no dispute before us as to the appointing judge’s knowledge.
The court below assumed, arguendo, that the judge who, upon Hall’s death,
dismissed Saunders from his representation of Hall and who then three
days later appointed Saunders to represent Mickens in the killing of Hall
“reasonably should have known that Saunders labored under a potential
conflict of interest arising from his previous representation of Hall.” 240
F. 3d 348, 357 (CA4 2001). This assumption has not been challenged.
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U.S., at 722. Despite knowledge of the lawyer’s prior rep-
resentation, she violated that duty.

We will never know whether Mickens would have received
the death penalty if those violations had not occurred nor
precisely what effect they had on Saunders’ representation
of Mickens.! We do know that he did not receive the kind
of representation that the Constitution guarantees. If
Mickens had been represented by an attorney-impostor who
never passed a bar examination, we might also be unable to
determine whether the impostor’s educational shortcomings
“‘actually affected the adequacy of his representation.””
Ante, at 171 (emphasis deleted). We would, however, surely
set aside his conviction if the person who had represented
him was not a real lawyer. Four compelling reasons make
setting aside the conviction the proper remedy in this case.

First, it is the remedy dictated by our holdings in Hol-
loway v. Arkansas, 435 U. S. 475 (1978), Cuyler v. Sullivan,
446 U.S. 335 (1980), and Wood v. Georgia, 450 U.S. 261
(1981). In this line of precedent, our focus was properly
upon the duty of the trial court judge to inquire into a poten-
tial conflict. This duty was triggered either via defense
counsel’s objection, as was the case in Holloway, or some
other “special circumstances” whereby the serious potential
for conflict was brought to the attention of the trial court
judge. Sullivan, 446 U. S., at 346. As we unambiguously
stated in Wood, “Sullivan mandates a reversal when the
trial court has failed to make an inquiry even though it
‘knows or reasonably should know that a particular conflict

T disagree with the Court’s assertion that the inquiry mandated by
Cuyler v. Sullivan, 446 U. S. 335 (1980), will not aid in the determination
of conflict and effect. Amnte, at 171. As we have stated, “the evil [of
conflict-ridden counsel] is in what the advocate finds himself compelled to
refrain from doing, . . . [making it] difficult to judge intelligently the im-
pact of a conflict on the attorney’s representation of a client.” Holloway
v. Arkansas, 435 U. S. 475, 490-491 (1978). An adequate inquiry by the
appointing or trial court judge will augment the record thereby making it
easier to evaluate the impact of the conflict.
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exists.”” 450 U.S., at 272, n. 18. It is thus wrong for the
Court to interpret Justice Powell’s language as referring
only to a division of loyalties “that affected counsel’s per-
formance.” Amnte, at 171, and n. 3 (emphasis deleted).!
Wood nowhere hints of this meaning of “actual conflict of
interest” 450 U.S., at 273, nor does it reference Sullivan
in “shorthand,” ante, at 171. Rather, Wood cites Sullivan
explicitly in order to make a factual distinction: In a circum-
stance, such as in Wood, in which the judge knows or should
know of the conflict, no showing of adverse effect is required.
But when, as in Sullivan, the judge lacked this knowledge,
such a showing is required. Wood, 450 U. S., at 272-274.12

1 The Court concedes that if Mickens’ attorney had objected to the ap-
pointment based upon the conflict of interest and the trial court judge had
failed to inquire, then reversal without inquiry into adverse effect would
be required. Ante, at 173-174. The Court, in addition to ignoring the
mandate of Wood, reads Sullivan too narrowly. In Sullivan we did not
ask only whether an objection was made in order to ascertain whether
the trial court had a duty to inquire. Rather, we stated that “[nJothing
in the circumstances of this case indicates that the trial court had a duty
to inquire whether there was a conflict of interest. The provision of sepa-
rate trials for Sullivan and his codefendants significantly reduced the po-
tential for a divergence in their interests. No participant in Sullivan’s
trial ever objected to the multiple representation. . . . On these facts,
we conclude that the Sixth Amendment imposed upon the trial court no
affirmative duty to inquire into the propriety of multiple representation.”
446 U. S., at 347-348.

It is also counter to our precedent to treat all Sixth Amendment chal-
lenges involving conflicts of interest categorically, without inquiry into the
surrounding factual circumstances. In Cronic, we cited Holloway as an
example of a case involving “surrounding circumstances [making] it so
unlikely that any lawyer could provide effective assistance that ineffec-
tiveness was properly presumed without inquiry into actual performance
at trial.” Cromic, 466 U. S., at 661, and n. 28. The surrounding circum-
stances in the present case were far more egregious than those requiring
reversal in either Holloway or Wood.

2 Because the appointing judge knew of the conflict, there is no need in
this case to decide what should be done when the judge neither knows,
nor should know, about the existence of an intolerable conflict. Neverthe-
less the Court argues that it makes little sense to reverse automatically
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Second, it is the only remedy that responds to the real
possibility that Mickens would not have received the death
penalty if he had been represented by conflict-free counsel
during the critical stage of the proceeding in which he first
met with his lawyer. We should presume that the lawyer
for the victim of a brutal homicide is incapable of establish-
ing the kind of relationship with the defendant that is essen-
tial to effective representation.

Third, it is the only remedy that is consistent with the
legal profession’s historic and universal condemnation of the
representation of conflicting interests without the full disclo-
sure and consent of all interested parties.’® The Court’s
novel and naive assumption that a lawyer’s divided loyalties

upon a showing of actual conflict when the trial court judge knows (or
reasonably should know) of a potential conflict and yet has failed to in-
quire, but not to do so when the trial court judge does not know of the
conflict. Ante, at 172-173. Although it is true that the defendant faces
the same potential for harm as a result of a conflict in either instance, in
the former case the court committed the error and in the latter the harm
is entirely attributable to the misconduct of defense counsel. A require-
ment that the defendant show adverse effect when the court committed
no error surely does not justify such a requirement when the court did
err. It is the Court’s rule that leads to an anomalous result. Under the
Court’s analysis, if defense counsel objects to the appointment, reversal
without inquiry into adverse effect is required. Ante, at 173-174. But
counsel’s failure to object posed a greater—not a lesser—threat to Mick-
ens’ Sixth Amendment right. Had Saunders objected to the appointment,
Mickens would at least have been apprised of the conflict.

12 Every state bar in the country has an ethical rule prohibiting a lawyer
from undertaking a representation that involves a conflict of interest
unless the client has waived the conflict. University Publications of
America, National Reporter on Legal Ethics and Professional Responsibil-
ity, Vols. I-IV (2001) (reprinting the professional responsibility codes for
the 50 States). See also Model Rule 1.7, at 91-92, Comments 3 and 4 (“As
a general proposition, loyalty to a client prohibits undertaking representa-
tion directly adverse to that client without that client’s consent. . . . Loy-
alty to a client is also impaired when a lawyer cannot consider, recommend
or carry out an appropriate course of action for the client because of the
lawyer’s other responsibilities or interests”).
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are acceptable unless it can be proved that they actually af-
fected counsel’s performance is demeaning to the profession.

Finally, “justice must satisfy the appearance of justice.”
Offutt v. United States, 348 U. S. 11, 14 (1954). Setting aside
Mickens’ conviction is the only remedy that can maintain
public confidence in the fairness of the procedures employed
in capital cases. Death is a different kind of punishment
from any other that may be imposed in this country. “From
the point of view of the defendant, it is different in both its
severity and its finality. From the point of view of society,
the action of the sovereign in taking the life of one of its
citizens also differs dramatically from any other legitimate
state action. It is of vital importance to the defendant and
to the community that any decision to impose the death sen-
tence be, and appear to be, based on reason rather than ca-
price or emotion.” Gardner v. Florida, 430 U. S. 349, 357-
358 (1977). A rule that allows the State to foist a murder
victim’s lawyer onto his accused is not only capricious; it poi-
sons the integrity of our adversary system of justice.

I respectfully dissent.

JUSTICE SOUTER, dissenting.

A judge who knows or should know that counsel for a
criminal defendant facing, or engaged in, trial has a potential
conflict of interests is obliged to enquire into the potential
conflict and assess its threat to the fairness of the proceed-
ing. See Wheat v. United States, 486 U. S. 153, 160 (1988);
Wood v. Georgia, 450 U. S. 261, 272 (1981); Cuyler v. Sulli-
van, 446 U. S. 335, 347 (1980). Cf. Holloway v. Arkansas,
435 U. S. 475, 484 (1978). Unless the judge finds that the
risk of inadequate representation is too remote for further
concern, or finds that the defendant has intelligently as-
sumed the risk and waived any potential Sixth or Fourteenth
Amendment claim of inadequate counsel, the court must see
that the lawyer is replaced. See ibid.; Glasser v. United
States, 315 U. S. 60, 70 (1942). Cf. Wheat, supra, at 162; Ad-
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visory Committee’s Notes on 1979 Amendments to Fed. Rule
Crim. Proc. 44(c), 18 U. S. C. App., p. 1655.

The District Judge reviewing the federal habeas petition
in this case found that the state judge who appointed Bryan
Saunders to represent petitioner Mickens on a capital mur-
der charge knew or should have known that obligations
stemming from Saunders’s prior representation of the vic-
tim, Timothy Hall, potentially conflicted with duties entailed
by defending Mickens.! Mickens v. Greene, 74 F. Supp. 2d
586, 613615 (ED Va. 1999). The state judge was therefore
obliged to look further into the extent of the risk and, if
necessary, either secure Mickens’s knowing and intelligent
assumption of the risk or appoint a different lawyer. The
state judge, however, did nothing to discharge her constitu-
tional duty of care. Id., at 614. In the one case in which
we have devised a remedy for such judicial dereliction, we
held that the ensuing judgment of conviction must be re-
versed and the defendant afforded a new trial. Holloway,

! The parties do not dispute that the appointing judge in this case knew
or reasonably should have known that Saunders had represented Hall on
assault and battery charges brought against him by his mother and a sepa-
rate concealed-weapon charge at the time of his murder. Lodging to App.
390, 393. The name “BRYAN SAUNDERS,” in large, handwritten let-
ters, was prominently visible as the appointed lawyer on a one-page docket
sheet four inches above where the judge signed her name and wrote: “Re-
move from docket. Def[endant] deceased.” Id., at 390. The same judge
then called Saunders the next business day to ask if he would “do her a
favor” and represent the only person charged with having killed the vic-
tim. App. 142. And, if that were not enough, Mickens’s arrest warrants,
which were apparently before the judge when she appointed Saunders,
charged Mickens with the murder, “‘on or about March 30, 1992” of
“‘Timothy Jason Hall, white male, age 17."” Mickens v. Greene, T4 F.
Supp. 2d 586, 614 (ED Va. 1999). The juvenile-court judge, whom cir-
cumstances had thrust into the unusual position of having to appoint coun-
sel in a notorious capital case, certainly knew or had reason to know of
the possibility that Saunders’s 14-day representation of the murder victim,
up to the start of the previous business day, may have created a risk of
impairing his representation of Mickens in his upcoming murder trial.
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supra, at 491; see also Wood, supra, at 272, n. 18. That
should be the result here.
I

The Court today holds, instead, that Mickens should be
denied this remedy because Saunders failed to employ a for-
mal objection as a means of bringing home to the appointing
judge the risk of conflict. Amnte, at 173-174. Without an
objection, the majority holds, Mickens should get no relief
absent a showing that the risk turned into an actual conflict
with adverse effect on the representation provided to Mick-
ens at trial. Ibid. But why should an objection matter
when even without an objection the state judge knew or
should have known of the risk and was therefore obliged to
enquire further? What would an objection have added to
the obligation the state judge failed to honor? The majority
says that in circumstances like those now before us, we have
already held such an objection necessary for reversal, absent
proof of actual conflict with adverse effect, so that this case
calls simply for the application of precedent, albeit precedent
not very clearly stated. Amnte, at 171-172.

The majority’s position is error, resting on a mistaken
reading of our cases. Three are on point, Holloway v.
Arkansas, supra; Cuyler v. Sullivan, supra; and Wood v.
Georgia, supra.

In Holloway, a trial judge appointed one public defender
to represent three criminal defendants tried jointly. 435
U.S., at 477. Three weeks before trial, counsel moved for
separate representation; the court held a hearing and denied
the motion. Ibid. The lawyer moved again for appoint-
ment of separate counsel before the jury was empaneled,
on the ground that one or two of the defendants were consid-
ering testifying at trial, in which event the one lawyer’s abil-
ity to cross-examine would be inhibited. Id., at 478. The
court again denied his motion. Ibid. After the prosecution
rested, counsel objected to the joint representation a third
time, advising the court that all three defendants had de-
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cided to testify; again the court refused to appoint separate
lawyers. Id., at 478-480. The defendants gave inconsist-
ent testimony and were convicted on all counts. Id., at 481.

This Court held that the motions apprised the trial judge
of a “risk” that continuing the joint representation would
subject defense counsel in the pending trial to the impossible
obligations of simultaneously furthering the conflicting inter-
ests of the several defendants, id., at 484, and we reversed
the convictions on the basis of the judge’s failure to respond
to the prospective conflict, without any further showing of
harm, id., at 491. In particular, we rejected the argument
that a defendant tried subject to such a disclosed risk should
have to show actual prejudice caused by subsequent conflict.
Id., at 488. We pointed out that conflicts created by multi-
ple representation characteristically deterred a lawyer from
taking some step that he would have taken if unconflicted,
and we explained that the consequent absence of footprints
would often render proof of prejudice virtually impossible.
Id., at 489-491.

Next came Sullivan, involving multiple representation by
two retained lawyers of three defendants jointly indicted but
separately tried, 446 U. S., at 337. Sullivan, the defendant
at the first trial, had consented to joint representation by the
same lawyers retained by the two other accused, because
he could not afford counsel of his own. Ibid. Sullivan was
convicted of murder; the other two were acquitted in their
subsequent trials. Id., at 338. Counsel made no objection
to the multiple representation before or during trial, ibid.;
nor did the convicted defendant argue that the trial judge
otherwise knew or should have known of the risk described
in Holloway, that counsel’s representation might be impaired
by conflicting obligations to the defendants to be tried later,
446 U. S., at 343.

This Court held that multiple representation did not raise
enough risk of impaired representation in a coming trial to
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trigger a trial court’s duty to enquire further, in the absence
of “special circumstances.”? Id., at 346. The most obvious
special circumstance would be an objection. See Holloway,
supra, at 488. Indeed, because multiple representation was
not suspect per se, and because counsel was in the best posi-
tion to anticipate a risk of conflict, the Court spoke at one
point as though nothing but an objection would place a court
on notice of a prospective conflict. Sullivan, 446 U. S., at
348 (“[A] defendant who raised no objection at trial must
demonstrate that an actual conflict of interest adversely af-
fected his lawyer’s performance” (footnote omitted)). But
the Court also explained that courts must rely on counsel in
“large measure,” id., at 347, that is, not exclusively, and it
spoke in general terms of a duty to enquire that arises when
“the trial court knows or reasonably should know that a par-
ticular conflict exists,”? ibid. (footnote omitted). Accord-

2The constitutional rule binding the state courts is thus more lenient
than Rule 44(c) of the Federal Rules of Criminal Procedure, which
provides:

“Whenever two or more defendants have been jointly charged pursuant
to Rule 8(b) or have been joined for trial pursuant to Rule 13, and are
represented by the same retained or assigned counsel or by retained or
assigned counsel who are associated in the practice of law, the court shall
promptly inquire with respect to such joint representation and shall per-
sonally advise each defendant of the right to the effective assistance of
counsel, including separate representation. Unless it appears that there
is good cause to believe no conflict of interest is likely to arise, the court
shall take such measures as may be appropriate to protect each defend-
ant’s right to counsel.”

See Wheat v. United States, 486 U. S. 153, 161 (1988).

3By “particular conflict” the Court was clearly referring to a risk of
conflict detectable on the horizon rather than an “actual conflict” that had
already adversely affected the defendant’s representation. The Court
had just cited and quoted Holloway v. Arkansas, 435 U.S. 475 (1978),
which held that the judge was obligated to enquire into the risk of a pro-
spective conflict, id., at 484. This reading is confirmed by the Sullivan
Court’s subsequent terminology: Because the trial judge in Sullivan had
had no duty to enquire into “a particular conflict” upon notice of multiple
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ingly, the Court did not rest the result simply on the failure
of counsel to object, but said instead that “[nJothing in the
circumstances of this case indicates that the trial court had
a duty to inquire whether there was a conflict of interest,”
tbid. For that reason, it held respondent bound to show
“that a conflict of interest actually affected the adequacy of
his representation.” Id., at 349.

The different burdens on the Holloway and Sullivan de-
fendants are consistent features of a coherent scheme for
dealing with the problem of conflicted defense counsel; a pro-
spective risk of conflict subject to judicial notice is treated
differently from a retrospective claim that a completed pro-
ceeding was tainted by conflict, although the trial judge had
not been derelict in any duty to guard against it. When
the problem comes to the trial court’s attention before any
potential conflict has become actual, the court has a duty to
act prospectively to assess the risk and, if the risk is not too
remote, to eliminate it or to render it acceptable through
a defendant’s knowing and intelligent waiver. This duty is
something more than the general responsibility to rule with-
out committing legal error; it is an affirmative obligation to
investigate a disclosed possibility that defense counsel will
be unable to act with uncompromised loyalty to his client.
It was the judge’s failure to fulfill that duty of care to enquire
further and do what might be necessary that the Holloway
Court remedied by vacating the defendant’s subsequent con-
viction. 435 U.S., at 487, 491. The error occurred when
the judge failed to act, and the remedy restored the defend-

representation alone, the convicted defendant could get no relief without
showing “actual conflict” with “adverse effect.” 446 U. S., at 347-350.

Of course, a judge who gets wind of conflict during trial may have to
enquire in both directions: prospectively to assess the risk of conflict if the
lawyer remains in place; if there is no such risk requiring removal and
mistrial, conversely, the judge may have to enquire retrospectively to see
whether a conflict has actually affected the defendant adversely. See
mfra, at 202.
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ant to the position he would have occupied if the judge had
taken reasonable steps to fulfill his obligation. But when
the problem of conflict comes to judicial attention not pro-
spectively, but only after the fact, the defendant must show
an actual conflict with adverse consequence to him in order
to get relief. Sullivan, supra, at 349. Fairness requires
nothing more, for no judge was at fault in allowing a trial to
proceed even though fraught with hidden risk.

In light of what the majority holds today, it bears repeat-
ing that, in this coherent scheme established by Holloway
and Sullivan, there is nothing legally crucial about an objec-
tion by defense counsel to tell a trial judge that conflicting
interests may impair the adequacy of counsel’s representa-
tion. Counsel’s objection in Holloway was important as a
fact sufficient to put the judge on notice that he should en-
quire. In most multiple-representation cases, it will take
just such an objection to alert a trial judge to prospective
conflict, and the Sullivan Court reaffirmed that the judge is
obliged to take reasonable prospective action whenever a
timely objection is made. 446 U. S., at 346. But the Court
also indicated that an objection is not required as a matter
of law: “Unless the trial court knows or reasonably should
know that a particular conflict exists, the court need not ini-
tiate an enquiry.” Id., at 347. The Court made this clear
beyond cavil 10 months later when Justice Powell, the same
Justice who wrote the Sullivan opinion, explained in Wood
v. Georgia that Sullivan “mandates a reversal when the trial
court has failed to make an inquiry even though it ‘knows or
reasonably should know that a particular conflict exists.””
450 U. S., at 272, n. 18 (emphasis in original).

Since the District Court in this case found that the state
judge was on notice of a prospective potential conflict, 74
F. Supp. 2d, at 613-615, this case calls for nothing more than
the application of the prospective notice rule announced and
exemplified by Holloway and confirmed in Sullivan and
Wood. The remedy for the judge’s dereliction of duty
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should be an order vacating the conviction and affording a
new trial.

But in the majority’s eyes, this conclusion takes insuffi-
cient account of Wood, whatever may have been the sensible
scheme staked out by Holloway and Sullivan, with a defend-
ant’s burden turning on whether a court was apprised of a
conflicts problem prospectively or retrospectively. The ma-
jority says that Wood holds that the distinction is between
cases where counsel objected and all other cases, regardless
of whether a trial court was put on notice prospectively in
some way other than by an objection on the record. See
ante, at 172-174. In Wood, according to the majority, the
trial court had notice, there was no objection on the record,
and the defendant was required to show actual conflict and
adverse effect.

Wood is not easy to read, and I believe the majority mis-
reads it. The first step toward seeing where the majority
goes wrong is to recall that the Court in Wood said outright
what I quoted before, that Sullivan “mandates a reversal
when the trial court has failed to make an inquiry even
though it ‘knows or reasonably should know that a particular
conflict exists.”” 450 U. S., at 272, n. 18. This statement of
a trial judge’s obligation, like the statement in Sullivan that
it quoted, 446 U. S., at 347, said nothing about the need for
an objection on the record. True, says the majority, but the
statement was dictum to be disregarded as “inconsistent”
with Wood’s holding. Ante, at 168-169, n. 2. This is a po-
lite way of saying that the Wood Court did not know what it
was doing; that it stated the general rule of reversal for fail-
ure to enquire when on notice (as in Holloway), but then
turned around and held that such a failure called for reversal
only when the defendant demonstrated an actual conflict (as
in Sullivan).

This is not what happened. Wood did not hold that in the
absence of objection, the Sullivan rule governs even when a
judge is prospectively on notice of a risk of conflicted counsel.
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Careful attention to Wood shows that the case did not in-
volve prospective notice of risk unrealized, and that it held
nothing about the general rule to govern in such circum-
stances. What Wood did decide was how to deal with a pos-
sible conflict of interests that becomes known to the trial
court only at the conclusion of the trial proceeding at which
it may have occurred, and becomes known not to a later
habeas court but to the judge who handed down sentences
at trial, set probation 19 months later after appeals were
exhausted, and held a probation revocation proceeding 4
months after that.*

The Wood defendants were convicted of distributing ob-
scene material as employees of an adult bookstore and the-
ater, after trials at which they were defended by privately
retained counsel. 450 U.S., at 262-263. They were each
ordered to pay fines and sentenced to 12-month prison terms
that were suspended in favor of probation on the condition
that they pay their fines in installments, which they failed to
do. Id., at 263-264. The Wood Court indicated that by the
end of the proceeding to determine whether probation should
be revoked because of the defendants’ failure to pay, the
judge was on notice that defense counsel might have been
laboring under a conflict between the interests of the defend-
ant employees and those of their employer, possibly as early
as the time the sentences were originally handed down
nearly two years earlier, App. 11-16 in Wood v. Georgia, O. T.
1979, No. 79-6027 (Mar. 18, 1977, sentencing). See Wood,
450 U. S., at 272 (“at the revocation hearing, or at earlier
stages of the proceedings below”). The fines were so high
that the original sentencing assumption must have been that
the store and theater owner would pay them; defense counsel
was paid by the employer, at least during the trial; the State

4The same trial judge presided over each stage of these proceedings.
See App. 11-41 in Wood v. Georgia, O. T. 1979, No. 79-6027.
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pointed out a possible conflict to the judge;® and counsel was
attacking the fines with an equal protection argument, which
weakened the strategy more obviously in the defendants’ in-
terest, of requesting the court to reduce the fines or defer
their collection. Id., at 272-273. This was enough, accord-
ing to the Wood Court, to tell the judge that defense counsel
may have been acting to further the owner’s desire for a
test case on equal protection, rather than the defendants’
interests in avoiding ruinous fines or incarceration. Ibid.

What is significant is that, as this Court thus described
the circumstances putting the judge on notice, they were not
complete until the revocation hearing was finished (nearly

5The State indicated that defense counsel labored under a possible con-
flict of interests between the employer and the defendants, but it was not
the conflict in issue here, and so, from the Wood Court’s perspective, the
State’s objection, though a relevant fact in alerting the judge like the fact
of multiple representation in Cuyler v. Sullivan, 446 U. S. 335 (1980), was
not sufficient to put the judge on notice of his constitutional duty to en-
quire into a “particular conflict,” id., at 347. State’s counsel suggested
that in arguing for forgiveness of fines owing to inability to pay, defense
counsel was merely trying to protect the employer from an obligation to
the defendants to pay the fines. App. A to Brief in Opposition in Wood
v. Georgia, O. T. 1979, No. 79-6027, at 14-15, 27-28 (transcript of Jan. 26,
1979, probation revocation hearing). But as to forgiveness of the fines,
the interests of the employer and defendants were aligned; the State’s
lawyer argued to the court nonetheless that counsel’s allegiance to the
employer prevented him from pressing the employer to honor its obliga-
tion to pay, and suggested to the judge that he should appoint separate
counsel to enforce it. Id., at 14. The judge did enquire into this alleged
conflict and accepted defense counsel’s rejoinder that such a conflict was
not relevant to a hearing on whether probation should be revoked for
inability to pay and that any such agreement to pay fines for violating the
law would surely be unenforceable as a matter of public policy. Id., at
14-17. The majority is thus mistaken in its claim that the State’s objec-
tion sufficed to put the court on notice of a duty to enquire as to the
particular conflict of interest to the Wood Court, see ante, at 170-171, n. 3,
unless the majority means to say that mention of any imagined conflict is
sufficient to put a judge on notice of a duty to enquire into the full universe
of possible conflicts.
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two years after sentencing) and the judge knew that the law-
yer was relying heavily on equal protection instead of argu-
ments for leniency to help the defendants. The Court noted
that counsel stated he had sent a letter to the trial court
after sentencing, saying the fines were more than the defend-
ants could afford, id., at 268, n. 13, a move obviously in the
defendants’ interest. On the other hand, a reference to
“equal protection,” which the Court could have taken as a
reflection of the employer’s interest, did not occur until the
very end of the revocation hearing. See App. A to Brief in
Opposition in Wood v. Georgia, O. T. 1979, No. 79-6027, at 72
(transcript of Jan. 26, 1979, probation revocation hearing).®
The Wood Court also knew that a motion stressing equal
protection was not filed by defense counsel until two weeks
after the revocation hearing, on the day before probation was
to be revoked and the defendants locked up, App. 35-36 in
Wood v. Georgia, O. T. 1979, No. 79-6027 (Joint Motions to
Modify Conditions of Probation Order—Filed Feb. 12, 1979).
450 U. S., at 268. Since, in the Court’s view, counsel’s em-
phasis on the equal protection claim was one of the facts that

6 At one point, about a quarter of the way into the hearing, defense
counsel said: “And I think the universal rule is in the United States, be-
cause of the Fourteenth Amendment of the United States Constitution,
legal protection, you cannot, or should not, lock up an accused for failure
to pay a fine; because of his inability or her inability to pay the fine, if that
person, and this is a crucial point, Your Honor, if that person, like to quote
from Bennett versus Harper, was incapable of paying the fine, rather than
refusing and neglecting to do so.” App. A to Brief in Opposition in Wood
v. Georgia, O. T. 1979, No. 79-6027, at 19. Defense counsel also cited two
equal protection decisions of this Court, Tate v. Short, 401 U. S. 395 (1971),
and Williams v. Illinois, 399 U. S. 235 (1970); it may very well be that he
meant to say “equal protection” rather than “legal protection” or the latter
was in fact a garbled transcription, but it seems unlikely that the Wood
Court was referring to this statement when it said counsel “was pressing
a constitutional attack rather than making the arguments for leniency,”
450 U. 8., at 272, because it was made to supplement, not replace, appeals
to leniency based on the specific financial situations of the individual
defendants.
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together put the judge on notice of something amiss, and
since the record shows that it was not clear that counsel was
favoring the equal protection argument until, at the earliest,
the very close of the revocation hearing, and more likely the
day he filed his motion two weeks later, the Court could only
have meant that the judge was put on notice of a conflict that
may actually have occurred, not of a potential conflict that
might occur later.” At that point, as the Court saw it, there
were only two further facts the judge would have needed to
know to determine whether there had been an actual dis-
qualifying conflict, and those were whether a concern for the
interest of the employer had weakened the lawyer’s argu-
ments for leniency, and whether the defendants had been
informed of the conflict and waived their rights to uncon-
flicted counsel.

This Court, of course, was in no position to resolve these
remaining issues in the first instance. Whether the lawyer’s
failure to press more aggressively for leniency was caused
by a conflicting interest, for example, had never been ex-
plored at the trial level and there was no record to consult
on the point.® In deciding what to do, the Wood Court had

"The phrasing of the remand instruction confirms the conclusion that
the Wood Court perceived the duty to enquire neglected by the judge as
retrospective in nature: The “[state] court [on remand] should hold a hear-
ing to determine whether the conflict of interest that this record strongly
suggests actually existed at the time of the probation revocation or ear-
lier.” Id., at 273. From the Court’s vantage point, another compelling
reason for suspecting a conflict of interests was the fact that the employer
apparently paid for the appeal, in which counsel argued the equal protec-
tion question only, id., at 267, n. 11; but, of course, this would have been
unknown to the judge at the revocation hearing.

8There was certainly cause for reasonable disagreement on the issue.
As Justice White pointed out, absent relevant evidence in the record, it
was reasonable that the employer might have refused to pay because the
defendants were no longer employees, or because it no longer owned adult
establishments. Id., at 282-283, and n. 9 (dissenting opinion). Indeed,
counsel said that he was no longer paid by the employer for his representa-
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two established procedural models to look to: Holloway’s
procedure of vacating judgment? when a judge had failed to
enquire into a prospective conflict, and Sullivan’s procedure
of determining whether the conflict that may well have oc-
curred had actually occurred with some adverse effect.

Treating the case as more like Sullivan and remanding
was obviously the correct choice. Wood was not like Hol-
loway, in which the judge was put on notice of a risk before
trial, that is, a prospective possibility of conflict. It was,
rather, much closer to Sullivan, since any notice to a court
went only to a conflict, if there was one, that had pervaded
a completed trial proceeding extending over two years. The
only difference between Wood and Sullivan was that, in
Wood, the signs that a conflict may have occurred were clear
to the judge at the close of the probation revocation proceed-
ing, whereas the claim of conflict in Sullivan was not raised
until after judgment in a separate habeas proceeding, see
446 U. S., at 338. The duty of the Wood judge could only
have been to enquire into the past (what had happened two
years earlier at sentencing, the setting of probation 19
months later, the ensuing failures to pay, and the testimony
that had already been given at the revocation hearing), just
like the responsibility of the state and federal habeas courts
reviewing the record in Sullivan in posteonviction proceed-
ings, see 446 U. S, at 338-339. Since the Wood judge’s duty
was unlike the Holloway judge’s obligation to take care for
the future, it would have made no sense for the Wood Court
to impose a Holloway remedy.

The disposition in Wood therefore raises no doubt about
the consistency of the Wood Court. Contrary to the majori-

tion of the defendants once they were put on probation, id., at 281, n. 7
(White, J., dissenting).

9In this case, the order would have been to vacate the commitment
order based on the probation violation, and perhaps even the antecedent
fine. See id., at 274, n. 21 (majority opinion).
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ty’s conclusion, see ante, at 168-169, n. 2, there was no ten-
sion at all between acknowledging the rule of reversal to be
applied when a judge fails to enquire into a known risk of
prospective conflict, Wood, 450 U. S., at 272, n. 18, while at
the same time sending the Wood case itself back for a deter-
mination about actual, past conflict, id., at 273-274. Wood
simply followed and confirmed the pre-existing scheme es-
tablished by Holloway and Sullivan. When a risk of con-
flict appears before a proceeding has been held or completed
and a judge fails to make a prospective enquiry, the remedy
is to vacate any subsequent judgment against the defendant.
See Holloway, 435 U.S., at 491. When the possibility of
conflict does not appear until a proceeding is over and any
enquiry must be retrospective, a defendant must show actual
conflict with adverse effect. See Sullivan, supra, at 349.

Wood, then, does not affect the conclusion that would be
reached here on the basis of Holloway and Sullivan. This
case comes to us with the finding that the judge who ap-
pointed Saunders knew or should have known of the risk
that he would be conflicted owing to his prior appointment
to represent the victim of the crime, 74 F. Supp. 2d, at 613-
615; see n. 1, supra. We should, therefore, follow the law
settled until today, in vacating the conviction and affording
Mickens a new trial.

II

Since the majority will not leave the law as it is, however,
the question is whether there is any merit in the rule it now
adopts, of treating breaches of a judge’s duty to enquire into
prospective conflicts differently depending on whether de-
fense counsel explicitly objected. There is not. The dis-
tinction is irrational on its face, it creates a scheme of incen-
tives to judicial vigilance that is weakest in those cases
presenting the greatest risk of conflict and unfair trial, and
it reduces the so-called judicial duty to enquire into so many
empty words.
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The most obvious reason to reject the majority’s rule
starts with the accepted view that a trial judge placed on
notice of a risk of prospective conflict has an obligation then
and there to do something about it, Holloway, supra, at 484.
The majority does not expressly repudiate that duty, see
ante, at 167-168, which is too clear for cavil. It should go
without saying that the best time to deal with a known
threat to the basic guarantee of fair trial is before the trial
has proceeded to become unfair. See Holloway, supra, at
484; Glasser, 315 U. S., at 76. Cf. Pate v. Robinson, 383 U. S.
375, 386-387 (1966) (judge’s duty to conduct hearing as to
competency to stand trial). It would be absurd, after all, to
suggest that a judge should sit quiescent in the face of an
apparent risk that a lawyer’s conflict will render representa-
tion illusory and the formal trial a waste of time, emotion,
and a good deal of public money. And as if that were not
bad enough, a failure to act early raises the specter, con-
fronted by the Holloway Court, that failures on the part of
conflicted counsel will elude demonstration after the fact,
simply because they so often consist of what did not happen.
435 U. S., at 490-492. While a defendant can fairly be sad-
dled with the characteristically difficult burden of proving
adverse effects of conflicted decisions after the fact when the
judicial system was not to blame in tolerating the risk of
conflict, the burden is indefensible when a judge was on no-
tice of the risk but did nothing.

With so much at stake, why should it matter how a judge
learns whatever it is that would point out the risk to any-
one paying attention? Of course an objection from a
conscientious lawyer suffices to put a court on notice, as
it did in Holloway; and probably in the run of multiple-
representation cases nothing short of objection will raise the
specter of trouble. But sometimes a wide-awake judge will
not need any formal objection to see a risk of conflict, as the
federal habeas court’s finding in this very case shows. 74
F. Supp. 2d, at 613-615. Why, then, pretend contrary to fact
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that a judge can never perceive a risk unless a lawyer points
it out? Why excuse a judge’s breach of judicial duty just
because a lawyer has fallen down in his own ethies or is short
on competence? Transforming the factually sufficient trig-
ger of a formal objection into a legal necessity for responding
to any breach of judicial duty is irrational.

Nor is that irrationality mitigated by the Government’s
effort to analogize the majority’s objection requirement to
the general rule that in the absence of plain error litigants
get no relief from error without objection. The Government
as amicus argues for making a formal objection crucial be-
cause judges are not the only ones obliged to take care for
the integrity of the system; defendants and their counsel
need inducements to help the courts with timely warnings.
Brief for United States as Amicus Curiae 9, 26-27. The
fallacy of the Government’s argument, however, has been on
the books since Wood was decided. See 450 U. S., at 265,
n. 5 (“It is unlikely that [the lawyer on whom the conflict of
interest charge focused] would concede that he had continued
improperly to act as counsel”). The objection requirement
works elsewhere because the objecting lawyer believes that
he sights an error being committed by the judge or opposing
counsel. See, e.g.,, United States v. Vonn, ante, at 72-T73
(error in judge’s Rule 11 plea colloquy). That is hardly the
motive to depend on when the risk of error, if there is one,
is being created by the lawyer himself in acting subject to a
risk of conflict, 227 F. 3d 203, 213-217 (CA4 2000), vacated
en banc, 240 F. 3d 348 (CA4 2001). The law on conflicted
counsel has to face the fact that one of our leading cases
arose after a trial in which counsel may well have kept silent
about conflicts not out of obtuseness or inattention, but for
the sake of deliberately favoring a third party’s interest over
the clients, and this very case comes to us with reason to
suspect that Saunders suppressed his conflicts for the sake
of a second fee in a case getting public attention. While the
perceptive and conscientious lawyer (as in Holloway) needs
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nothing more than ethical duty to induce an objection, the
venal lawyer is not apt to be reformed by a general rule that
says his client will have an easier time reversing a conviction
down the road if the lawyer calls attention to his own
venality.!

The irrationality of taxing defendants with a heavier bur-
den for silent lawyers naturally produces an equally irratio-
nal scheme of incentives operating on the judges. The
judge’s duty independent of objection, as described in Sulli-
van and Wood, is made concrete by reversal for failure to
honor it. The plain fact is that the specter of reversal for
failure to enquire into risk is an incentive to trial judges to
keep their eyes peeled for lawyers who wittingly or other-
wise play loose with loyalty to their clients and the funda-
mental guarantee of a fair trial. See Wheat, 486 U. S., at
161. Cf. Pate, supra, at 386-387 (reversal as remedy for
state trial judge’s failure to discharge duty to ensure compe-
tency to stand trial). That incentive is needed least when
defense counsel points out the risk with a formal objection,

The Government contends that not requiring a showing of adverse
effect in no-objection cases would “provide the defense with a disincentive
to bring conflicts to the attention of the trial court, since remaining silent
could afford a defendant with a reliable ground for reversal in the event
of conviction.” Brief for United States as Amicus Curiae 27. This argu-
ment, of course, has no force whatsoever in the case of the venal conflicted
lawyer who remains silent out of personal self-interest or the obtuse law-
yer who stays silent because he could not recognize a conflict if his own
life depended on it. And these are precisely the lawyers presenting the
danger in no-objection cases; the savvy and ethical lawyer would comply
with his professional duty to disclose conflict concerns to the court. But
even assuming the unlikely case of a savvy lawyer who recognizes a poten-
tial conflict and does not know for sure whether to object timely on that
basis as a matter of professional ethics, an objection on the record is still
the most reliable factually sufficient trigger of the judicial duty to enquire,
dereliction of which would result in a reversal, and it is therefore beyond
the realm of reasonable conjecture to suggest that such a lawyer would
forgo an objection on the chance that a court in postconviction proceedings
may find an alternative factual basis giving rise to a duty to enquire.
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and needed most with the lawyer who keeps risk to himself,
quite possibly out of self-interest. Under the majority’s
rule, however, it is precisely in the latter situation that the
judge’s incentive to take care is at its ebb. With no objec-
tion on record, a convicted defendant can get no relief with-
out showing adverse effect, minimizing the possibility of a
later reversal and the consequent inducement to judicial
care.!’ This makes no sense.

The Court’s rule makes no sense unless, that is, the real
point of this case is to eliminate the judge’s constitutional
duty entirely in no-objection cases, for that is certainly the
practical consequence of today’s holding. The defendant has
the same burden to prove adverse effect (and the prospect
of reversal is the same) whether the judge has no reason to
know of any risk or every reason to know about it short of

1 Test anyone be wary that a rule requiring reversal for failure to en-
quire when on notice would be too onerous a check on trial judges, a sur-
vey of Courts of Appeals already applying the Holloway rule in no-
objection cases shows a commendable measure of restraint and respect for
the circumstances of fellow judges in state and federal trial courts, finding
the duty to enquire violated only in truly outrageous cases. See, e.g.,
Campbell v. Rice, 265 F. 3d 878, 887-888 (CA9 2001) (reversing conviction
under Holloway when trial judge failed to enquire after the prosecutor
indicated defense counsel had just been arraigned by the prosecutor’s of-
fice on felony drug charges); United States v. Rogers, 209 F. 3d 139, 145—
146 (CA2 2000) (reversing conviction when District Court failed to enquire
on notice that counsel for defendant alleging police misconduct was a po-
lice commissioner); United States v. Allen, 831 F. 2d 1487, 1495-1496 (CA9
1987) (finding Magistrate Judge had reasonably enquired into joint repre-
sentation of 17 codefendants who entered a group guilty plea, but revers-
ing because the District Court failed to enquire when defense counsel later
gave the court a list “rank[ing] the defendants by their relative culpabil-
ity”). Under the majority’s rule, the defendants in each of these cases
should have proved that there was an actual conflict of interests that ad-
versely affected their representation. Particularly galling in light of the
first two cases is the majority’s surprising and unnecessary intimation that
this Court’s conflicts jurisprudence should not be available or is somehow
less important to those who allege conflicts in contexts other than multiple
representation. See ante, at 175.
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explicit objection.’? In that latter case, the duty explicitly
described in Sullivan and Wood becomes just a matter of
words, devoid of sanction; it ceases to be any duty at all.

As that duty vanishes, so does the sensible regime under
which a defendant’s burden on conflict claims took account of
the opportunities to ensure against conflicted counsel in the
first place. Convicted defendants had two alternative ave-
nues to show entitlement to relief. A defendant might, first,
point to facts indicating that a judge knew or should have
known of a “‘particular conflict,’” Wood, 450 U. S., at 272,
n. 18 (quoting Sullivan, 446 U. S., at 347), before that risk
had a chance to play itself out with an adverse result. If he
could not carry the burden to show that the trial judge had
fallen down in the duty to guard against conflicts prospec-

2Requiring a criminal defendant to prove a conflict’s adverse effect in
all no-objection cases only makes sense on the Court’s presumption that
the Sixth Amendment right against ineffective assistance of counsel is at
its core nothing more than a utilitarian right against unprofessional errors
that have detectable effects on outcome. See ante, at 166 (“[I]t also fol-
lows that defects in assistance that have no probable effect upon the trial’s
outcome do not establish a constitutional violation”). On this view, the
exception in Holloway for objection cases turns solely on the theory that
“harm” can safely be presumed when counsel objects to no avail at the
sign of danger. See ante, at 168. But this Court in Strickland v. Wash-
mgton, 466 U.S. 668, 693-694 (1984), held that a specific “outcome-
determinative standard” is “not quite appropriate” and spoke instead of
the Sixth Amendment right as one against assistance of counsel that “un-
dermines the reliability of the result of the proceeding,” id., at 693, or
“confidence in the outcome,” id., at 694. And the Holloway Court said
that once a conflict objection is made and unheeded, the conviction “must
be reversed . . . even if no particular prejudice is shown and even if the
defendant was clearly guilty.” 435 U. S., at 489 (internal quotation marks
and citation omitted). What is clear from Strickland and Holloway is
that the right against ineffective assistance of counsel has as much to do
with public confidence in the professionalism of lawyers as with the results
of legal proceedings. A revelation that a trusted advocate could not place
his client’s interest above the interests of self and others in the satisfaction
of his professional responsibilities will destroy that confidence, regardless
of outcome.
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tively, the defendant was required to show, from the perspec-
tive of an observer looking back after the allegedly conflicted
representation, that there was an actual conflict of interests
with an adverse effect. The first route was preventive,
meant to avoid the waste of costly after-the-fact litigation
where the risk was clear and easily avoidable by a reasonably
vigilant trial judge; the second was retrospective, with a
markedly heavier burden justified when the judiciary was
not at fault, but at least alleviated by dispensing with any
need to show prejudice. Today, the former system has been
skewed against recognizing judicial responsibility. The
judge’s duty applies only when a Holloway objection fails to
induce a resolutely obdurate judge to take action upon the
explicit complaint of a lawyer facing impossible demands.
In place of the forsaken judicial obligation, we can expect
more time-consuming post-trial litigation like this, and if this
case is any guide, the added time and expense are unlikely
to purchase much confidence in the judicial system.!?
I respectfully dissent.

B Whether adverse effect was shown was not the question accepted, and
I will not address the issue beyond noting that the case for an adverse
effect appears compelling in at least two respects. Before trial, Saunders
admittedly failed even to discuss with Mickens a trial strategy of reason-
able doubt about the forcible sex element, without which death was not a
sentencing option. App. 211-213; see also id., at 219. In that vein, Saun-
ders apparently failed to follow leads by looking for evidence that the
victim had engaged in prostitution, even though the victim’s body was
found on a mattress in an area where illicit sex was common. Id., at
202-217; Lodging to App. 397-398. There may be doubt whether these
failures were the result of incompetence or litigation strategy rather than
a conflicting duty of loyalty to the victim or to self to avoid professional
censure for failing to disclose the conflict risk to Mickens (though strategic
choice seems unlikely given that Saunders did not even raise the possibil-
ity of a consent defense as an option to be considered). But there is little
doubt as to the course of the second instance of alleged adverse effect:
Saunders knew for a fact that the victim’s mother had initiated charges of
assault and battery against her son just before he died because Saunders
had been appointed to defend him on those very charges, id., at 390 and
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JUSTICE BREYER, with whom JUSTICE GINSBURG joins,
dissenting.

The Commonwealth of Virginia seeks to put the petitioner,
Walter Mickens, Jr., to death after having appointed to rep-
resent him as his counsel a lawyer who, at the time of the
murder, was representing the very person Mickens was ac-
cused of killing. I believe that, in a case such as this one, a
categorical approach is warranted and automatic reversal is
required. To put the matter in language this Court has pre-
viously used: By appointing this lawyer to represent Mick-
ens, the Commonwealth created a “structural defect affect-
ing the framework within which the trial [and sentencing]
proceeds, rather than simply an error in the trial process
itself.” Arizona v. Fulminante, 499 U. S. 279, 310 (1991).

The parties spend a great deal of time disputing how this
Court’s precedents of Holloway v. Arkansas, 435 U. S. 475
(1978), Cuyler v. Sullivan, 446 U. S. 335 (1980), and Wood v.
Georgia, 450 U. S. 261 (1981), resolve the case. Those prece-
dents involve the significance of a trial judge’s “failure to
inquire” if that judge “knew or should have known” of a “po-
tential” conflict. The majority and dissenting opinions dis-
pute the meaning of these cases as well. Although I express
no view at this time about how our precedents should treat
most ineffective-assistance-of-counsel claims involving an
alleged conflict of interest (or, for that matter, whether
Holloway, Sullivan, and Wood provide a sensible or coher-
ent framework for dealing with those cases at all), I am con-
vinced that this case is not governed by those precedents,
for the following reasons.

393. Yet Saunders did nothing to counter the mother’s assertion in the
post-trial victim-impact statement given to the trial judge that “‘all [she]
lived for was that boy,’” id., at 421; see also App. 219-222. Saunders
could not have failed to see that the mother’s statement should be rebut-
ted, and there is no apparent explanation for his failure to offer the rebut-
tal he knew, except that he had obtained the information as the victim’s
counsel and subject to an obligation of confidentiality.
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First, this is the kind of representational incompatibility
that is egregious on its face. Mickens was represented by
the murder victim’s lawyer; that lawyer had represented the
victim on a criminal matter; and that lawyer’s representation
of the victim had continued until one business day before the
lawyer was appointed to represent the defendant.

Second, the conflict is exacerbated by the fact that it oc-
curred in a capital murder case. In a capital case, the evi-
dence submitted by both sides regarding the victim’s charac-
ter may easily tip the scale of the jury’s choice between life
or death. Yet even with extensive investigation in post-trial
proceedings, it will often prove difficult, if not impossible, to
determine whether the prior representation affected defense
counsel’s decisions regarding, for example: which avenues to
take when investigating the victim’s background; which wit-
nesses to call; what type of impeachment to undertake;
which arguments to make to the jury; what language to use
to characterize the vietim; and, as a general matter, what
basic strategy to adopt at the sentencing stage. Given the
subtle forms that prejudice might take, the consequent diffi-
culty of proving actual prejudice, and the significant likeli-
hood that it will nonetheless occur when the same lawyer
represents both accused killer and victim, the cost of litigat-
ing the existence of actual prejudice in a particular case can-
not be easily justified. Cf. United States v. Cronic, 466 U. S.
648, 657-658 (1984) (explaining the need for categorical ap-
proach in the event of “actual breakdown of the adversarial
process”).

Third, the Commonwealth itself created the conflict in the
first place. Indeed, it was the same judge who dismissed
the case against the victim who then appointed the victim’s
lawyer to represent Mickens one business day later. In
light of the judge’s active role in bringing about the incom-
patible representation, I am not sure why the concept of a
judge’s “duty to inquire” is thought to be central to this case.
No “inquiry” by the trial judge could have shed more light
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on the conflict than was obvious on the face of the matter,
namely, that the lawyer who would represent Mickens today
is the same lawyer who yesterday represented Mickens’ al-
leged victim in a criminal case.

This kind of breakdown in the criminal justice system cre-
ates, at a minimum, the appearance that the proceeding will
not “‘reliably serve its function as a vehicle for determina-
tion of guilt or innocence,’” and the resulting “‘criminal pun-
ishment’” will not “‘be regarded as fundamentally fair.””
Fulminante, supra, at 310. This appearance, together with
the likelihood of prejudice in the typical case, is serious
enough to warrant a categorical rule—a rule that does not
require proof of prejudice in the individual case.

The Commonwealth complains that this argument “relies
heavily on the immediate visceral impact of learning that a
lawyer previously represented the victim of his current cli-
ent.” Brief for Respondent 34. And that is so. The “vis-
ceral impact,” however, arises out of the obvious, unusual
nature of the conflict. It arises from the fact that the Com-
monwealth seeks to execute a defendant, having provided
that defendant with a lawyer who, only yesterday, repre-
sented the victim. In my view, to carry out a death sen-
tence so obtained would invariably “diminis[h] faith” in the
fairness and integrity of our criminal justice system. Young
v. United States ex rel. Vuitton et Fils S. A., 481 U. S. 787,
811-812 (1987) (plurality opinion). Cf. United States v.
Olano, 507 U. S. 725, 736 (1993) (need to correct errors that
seriously affect the “ ‘fairness, integrity or public reputation
of judicial proceedings’”). That is to say, it would diminish
that public confidence in the criminal justice system upon
which the successful functioning of that system continues
to depend.

I therefore dissent.
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BARNHART, COMMISSIONER OF SOCIAL SECURITY
v. WALTON

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 00-1937. Argued January 16, 2002—Decided March 27, 2002

The Social Security Act authorizes payment of Title II disability insurance
benefits and Title XVI Supplemental Security Income to individuals
who have an “inability to engage in any substantial gainful activity by
reason of any medically determinable . . . impairment . . . which has
lasted or can be expected to last for a continuous period of not less
than 12 months.” 42 U.S. C. §423(d)(1)(A) (emphasis added); accord,
§1382c(a)(3)(A). The Social Security Administration (Agency) denied
benefits to respondent Walton, finding that his “inability” to engage in
substantial gainful activity lasted only 11 months. The District Court
affirmed, but the Fourth Circuit reversed, holding that the 12-month
duration requirement modifies “impairment” not “inability,” that the
statute leaves no doubt that no similar duration requirement relates to
an “inability,” and that therefore Walton was entitled to benefits despite
Agency regulations restricting them to those unable to work for 12
months. The court decided further that Walton qualified for benefits
because, prior to his return to work, his “inability” would have been
“expected” to last 12 months. It conceded that the Agency had made
Walton’s actual return to work within 12 months of his onset date and
before the Agency’s decision date determinative on this point, 20 CFR
§§404.1520(b), 1592(d)(2), but found that the regulations conflicted with
the statute. It noted that Walton’s work simply counted as part of a
9-month trial work period during which persons “entitled” to Title II
benefits may work without loss of benefits, 42 U. S. C. §422(c).

Held: The Agency’s interpretations of the statute fall within its lawful
interpretative authority. Pp. 217-225.

(@) The Agency’s reading of the term “inability” is reasonable. The
statute requires both an “inability” to engage in any substantial gainful
activity and an “impairment” providing “reason” for the “inability,” add-
ing that the “impairment” must last or be expected to last not less than
12 months. The Agency has determined in both its formal regulations
and its interpretation of those regulations that the “inability” must last
the same amount of time. Courts grant considerable leeway to an
agency’s interpretation of its own regulations, and the Agency has prop-
erly interpreted its regulation here. Thus, this Court must decide
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(1) whether the statute unambiguously forbids that interpretation, and
if not, (2) whether the interpretation exceeds permissible bounds.
Chevron U. S. A. Inc. v. Natural Resources Defense Council, Inc., 467
U. S. 837, 843. First, the Act does not unambiguously forbid the regula-
tion. That the statute’s 12-month phrase modifies only “impairment”
shows only that the provision says nothing explicitly about the “inabili-
ty’s” duration. Such silence normally creates, but does not resolve, am-
biguity. Second, the Agency’s construction is permissible. It supplies
a duration requirement, which the statute demands, in a way that con-
sistently reconciles the statutory “impairment” and “inability” language.
The Agency’s regulations also reflect the Agency’s own longstanding
interpretation, which should be accorded particular deference, North
Haven Bd. of Ed. v. Bell, 456 U. S. 512, 522, n. 12. Finally, Congress
has frequently amended or reenacted the relevant provisions without
change. Walton’s claim that Title IT’s 5-month waiting period for enti-
tlement protects against a claimant with a chronic, but only briefly dis-
abling, disease shows, at most, that the Agency could have chosen other
reasonable time periods. Moreover, Title XVI has no such period, yet
Walton offers no explanation why its identical definitional language
should be interpreted differently in a closely related context. Walton’s
argument that the Agency’s interpretation should be disregarded be-
cause its formal regulations were only recently enacted is also rejected.
E. g., Smiley v. Citibank (South Dakota), N. A., 517 U. S. 735, 741. And
the Agency’s longstanding interpretation is not automatically deprived
of the judicial deference otherwise its due because it was previously
reached through means less formal than notice-and-comment rule-
making. Chevron, supra, at 843. Pp. 217-222.

(b) Also consistent with the statute is the Agency’s regulation provid-
ing that “[ylou are not entitled to a trial work period” if “you perform
work . . . within 12 months of the onset of the impairment . . . and before
the date of any . . . decision finding . . . you . . . disabled,” 20 CFR
§404.1592(d)(2) (emphasis added). The statute is ambiguous, and the
regulation treats a pre-Agency-decision actual return to work as if it
were determinative of the “can be expected to last” question. The stat-
ute’s complexity, the vast number of claims it engenders, and the conse-
quent need for agency expertise and administrative experience lead the
Court to read the statute as delegating to the Agency considerable
authority to fill in matters of detail related to its administration. See
Schweiker v. Gray Panthers, 4563 U. S. 34, 43—-44. The interpretation
at issue is such a matter. Pp. 222-225.

235 F. 3d 184, reversed.
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BREYER, J., delivered the opinion of the Court, Parts I and III of which
were unanimous, and Part IT of which was joined by REHNQUIST, C. J.,
and STEVENS, O’CONNOR, KENNEDY, SOUTER, THOMAS, and GINSBURG,
JJ. ScaALia, J., filed an opinion concurring in part and concurring in the
judgment, post, p. 226.

Jeffrey A. Lamken argued the cause for petitioner. With
him on the briefs were Solicitor General Olson, Assistant
Attorney General McCallum, Deputy Solicitor General
Kneedler, John C. Hoyle, and Mark S. Davies.

Kathryn L. Pryor argued the cause for respondent. With
her on the brief was James W. Speer.*

JUSTICE BREYER delivered the opinion of the Court.

The Social Security Act authorizes payment of disability
insurance benefits and Supplemental Security Income to in-
dividuals with disabilities. See 49 Stat. 622, as amended, 42
U. S. C. §401 et seq. (1994 ed. and Supp. V) (Title II disability
insurance benefits); §1381 et seq. (Title XVI supplemental
security income). For both types of benefits the Act defines
the key term “disability” as an

“inability to engage in any substantial gainful activity
by reason of any medically determinable physical or
mental impairment which can be expected to result
in death or which has lasted or can be expected to last
for a continuous period of not less than 12 months.”
§423(d)(1)(A) (1994 ed.) (Title II) (emphasis added); ac-
cord, §1382c(a)(3)(A) (1994 ed., Supp. V) (Title XVTI).

This case presents two questions about the Social Security
Administration’s interpretation of this definition.

First, the Social Security Administration (which we shall
call the Agency) reads the term “inability” as including a “12
month” requirement. In its view, the “inability” (to engage
in any substantial gainful activity) must last, or must be ex-

*Rochelle Bobroff, Michael Schuster, and Robert E. Rains filed a brief
for AARP et al. as amici curiae urging affirmance.
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pected to last, for at least 12 months. Second, the Agency
reads the term “expected to last” as applicable only when
the “inability” has not yet lasted 12 months. In the case of
a later Agency determination—where the “inability” did not
last 12 months—the Agency will automatically assume that
the claimant failed to meet the duration requirement. It
will not look back to decide hypothetically whether, despite
the claimant’s actual return to work before 12 months ex-
pired, the “inability” nonetheless might have been expected
to last that long.

The Court of Appeals for the Fourth Circuit held both
these interpretations of the statute unlawful. We hold, to
the contrary, that both fall within the Agency’s lawful inter-
pretive authority. See Chevron U. S. A. Inc. v. Natural Re-
sources Defense Council, Inc., 467 U. S. 837 (1984). Conse-
quently, we reverse.

I

In 1996 Cleveland Walton, the respondent, applied for both
Title II disability insurance benefits and Title XVI Supple-
mental Security Income. The Agency found that (1) by Oc-
tober 31, 1994, Walton had developed a serious mental illness
involving both schizophrenia and associated depression;
(2) the illness caused him then to lose his job as a full-time
teacher; (3) by mid-1995 he began to work again part time
as a cashier; and (4) by December 1995 he was working as a
cashier full time.

The Agency concluded that Walton’s mental illness had
prevented him from engaging in any significant work, 1. e.,
from “engagling] in any substantial gainful activity,” for 11
months—from October 31, 1994 (when he lost his teaching
job) until the end of September 1995 (when he earned income
sufficient to rise to the level of “substantial gainful activity”).
See 20 CFR §8§404.1574, 416.974 (2001). And because the
statute demanded an “inability to engage in any substantial
gainful activity” lasting 12, not 11, months, Walton was not
entitled to benefits.



216 BARNHART v. WALTON

Opinion of the Court

Walton sought court review. The District Court affirmed
the Agency’s decision, but the Court of Appeals for the
Fourth Circuit reversed. Walton v. Apfel, 235 F. 3d 184,
186-187 (2000). The court said that the statute’s 12-month
duration requirement modifies the word “impairment,” not
the word “inability.” Id., at 189. It added that the stat-
ute’s “language . . . leaves no doubt” that there is no similar
“duration requirement” related to an “inability” (to engage
in substantial gainful activity). [bid. It concluded that, be-
cause the statute’s language “speaks clearly” and is “unam-
biguous,” Walton was entitled to receive benefits despite
agency regulations restricting benefits to those unable to
work for a 12-month period. Ibid.

The court went on to decide that, in any event, Walton
qualified because, prior to Walton’s return to work, one
would have “expected” his “inability” to last 12 months. Id.,
at 189-190. It conceded that the Agency had made Walton’s
actual return to work determinative on this point. See 20
CFR §§404.1520(b), 1592(d)(2) (2001). But it found unlawful
the Agency regulations that gave the Agency the benefit of
hindsight—on the ground that they conflicted with the stat-
ute’s clear command. 235 F. 3d, at 190.

For either reason, the Fourth Circuit concluded, Walton
became “entitled” to Title II benefits no later than April
1995, five months after the onset of his illness. See 42
U.S. C. §8423(a)(1)(D)(i), 423(a)(1)(D)({i) (providing for a
5-month “waiting period” before a claimant is “entitled” to
benefits), 423()(2)(A) (1994 ed.). It added that Walton’s
later work as a cashier was legally beside the point. That
work simply counted as part of a 9-month “trial work pe-
riod,” which the statute grants to those “entitled” to Title 1T
benefits, and which it permits them to perform without loss
of benefits. §422(c).

The Government sought certiorari. It pointed out that
the Fourth Circuit’s first holding conflicts with those of other
Circuits, compare 235 F. 3d, at 189-190, with Titus v. Sulli-
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van, 4 F. 3d 590, 594-595 (CA8 1993), and Alexander v. Rich-
ardson, 451 F. 2d 1185 (CA10 1971). It added that the
Fourth Circuit’s views were contrary to well-settled law and
would create additional Social Security costs of $80 billion
over 10 years. We granted the writ. We now reverse.

II

The statutory definition of “disability” has two parts.
First, it requires a certain kind of “inability,” namely, an “in-
ability to engage in any substantial gainful activity.” Sec-
ond, it requires an “impairment,” namely, a “physical or men-
tal impairment,” which provides “reason” for the “inability.”
The statute adds that the “impairment” must be one that
“has lasted or can be expected to last . . . not less than 12
months.” But what about the “inability”? Must it also last
(or be expected to last) for the same amount of time?

The Agency has answered this question in the affirmative.
Acting pursuant to statutory rulemaking authority, 42
U. S. C. §§405(a) (Title IT), 1383(d)(1) (Title XVI), it has pro-
mulgated formal regulations that state that a claimant is not
disabled “regardless of [his] medical condition,” if he is doing
“substantial gainful activity.” 20 CFR §404.1520(b) (2001).
And the Agency has interpreted this regulation to mean that
the claimant is not disabled if “within 12 months after the
onset of an impairment . . . the impairment no longer pre-
vents substantial gainful activity.” 65 Fed. Reg. 42774
(2000). Courts grant an agency’s interpretation of its own
regulations considerable legal leeway. Auer v. Robbins, 519
U. S. 452, 461 (1997); Udall v. Tallman, 380 U.S. 1, 16-17
(1965). And no one here denies that the Agency has prop-
erly interpreted its own regulation.

Consequently, the legal question before us is whether the
Agency’s interpretation of the statute is lawful. This Court
has previously said that, if the statute speaks clearly “to the
precise question at issue,” we “must give effect to the un-
ambiguously expressed intent of Congress.” Chevron, 467
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U. S, at 842-843. If, however, the statute “is silent or am-
biguous with respect to the specific issue,” we must sustain
the Agency’s interpretation if it is “based on a permissible
construction” of the Act. Id., at 843. Hence we must de-
cide (1) whether the statute unambiguously forbids the
Agency’s interpretation, and, if not, (2) whether the interpre-
tation, for other reasons, exceeds the bounds of the permissi-
ble. Ibid.; see also United States v. Mead Corp., 533 U. S.
218, 227 (2001).

First, the statute does not unambiguously forbid the regu-
lation. The Fourth Circuit believed the contrary primarily
for a linguistic reason. It pointed out that, linguistically
speaking, the statute’s “12-month” phrase modifies only the
word “impairment,” not the word “inability.” And to that
extent we agree. After all, the statute, in parallel phrasing,
uses the words “which can be expected to result in death.”
And that structurally parallel phrase makes sense in refer-
ence to an “impairment,” but makes no sense in reference to
the “inability.”

Nonetheless, this linguistic point is insufficient. It shows
that the particular statutory provision says nothing explic-
itly about the “inability’s” duration. But such silence, after
all, normally creates ambiguity. It does not resolve it.

Moreover, a nearby provision of the statute says that an

“individual shall be determined to be under a disability
only if his . . . impairment . . . [is] of such severity that
he is not only unable to do his previous work but
cannot . . . engage in any other kind of substantial gain-
ful work which exists in the national economy.” 42
U. S. C. §423(d)(2)(A) (Title II); accord, §1382¢c(a)(3)(B)
(Title XVI).

In other words, the statute, in the two provisions, specifies
that the “impairment” must last 12 months and also be se-
vere enough to prevent the claimant from engaging in virtu-
ally any “substantial gainful work.” The statute, we con-
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cede, nowhere explicitly says that the “impairment” must be
that severe (i. e., severe enough to prevent “substantial gain-
ful work”) for 12 months. But that is a fair inference from
the language. See Brief for AARP et al. as Amici Curiae
13 (conceding that an impairment must remain of “disabling
severity” for 12 months). At the very least the statute is
ambiguous in that respect. And, if so, then it is an equally
fair inference that the “inability” must last 12 months. That
is because the latter statement (i. e., that the claimant must
be unable to “engage in any substantial gainful activity” for
a year) is the virtual equivalent of the former statement
(1. e., that the “impairment” must remain severe enough to
prevent the claimant from engaging in “substantial gainful
work” for a year). It simply rephrases the same point in a
slightly different way.

Second, the Agency’s construction is “permissible.” The
interpretation makes considerable sense in terms of the stat-
ute’s basic objectives. The statute demands some duration
requirement. No one claims that the statute would permit
an individual with a chronic illness—say, high blood pres-
sure—to qualify for benefits if that illness, while itself lasting
for a year, were to permit a claimant to return to work after
only a week, or perhaps even a day, away from the job. The
Agency’s interpretation supplies a duration requirement,
which the statute demands, while doing so in a way that
consistently reconciles the statutory “impairment” and “in-
ability” language.

In addition, the Agency’s regulations reflect the Agency’s
own longstanding interpretation. See Social Security Rul-
ing 82-52, p. 106 (cum. ed. 1982) (“In considering ‘duration,’
it is the inability to engage in [substantial gainful activity]
that must last the required 12-month period”); Disability
Insurance State Manual §316 (Sept. 9, 1965), Government
Lodging, Tab C, §316 (“Duration of impairment refers to
that period of time during which an individual is continu-
ously unable to engage in substantial gainful activity because
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of” an impairment); OASI Disability Insurance Letter No. 39
(Jan. 22, 1957), id., Tab A, p. 1 (duration requirement refers
to the “expected duration of the medical impairment” at a
“level of severity sufficient to preclude” substantial gainful
activity”). And this Court will normally accord particular
deference to an agency interpretation of “longstanding” du-
ration. North Haven Bd. of Ed. v. Bell, 456 U. S. 512, 522,
n. 12 (1982).

Finally, Congress has