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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective August 17, 2009, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
Chief Justice.

For the First Circuit, STEPHEN BREYER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice.

For the Tenth Circuit, SONIA SOTOMAYOR, Associate Justice.

For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice.

For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

August 17, 2009.

(For next previous allotment, see 557 U. S., Pt. 2, p. 1V.)
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CASES ADJUDGED

IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 2009

HEMI GROUP, LLC, ET AL. v. CITY OF NEW YORK,
NEW YORK

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 08-969. Argued November 3, 2009—Decided January 25, 2010

Respondent New York City (City) taxes the possession of cigarettes. Pe-
titioner Hemi Group, based in New Mexico, sells cigarettes online to
residents of the City. Neither state nor city law requires out-of-state
sellers such as Hemi to charge, collect, or remit the City’s tax; instead,
the City must recover its tax on out-of-state sales directly from the
purchasers. But the Jenkins Act, 15 U. S. C. §§375-378, requires out-
of-state sellers to submit customer information to the States into which
they ship cigarettes, and New York State has agreed to forward that
information to the City. That information helps the City track down
cigarette purchasers who do not pay their taxes. Against that back-
drop, the City filed this lawsuit under the Racketeer Influenced and
Corrupt Organizations Act (RICO), alleging that Hemi’s failure to file
the Jenkins Act reports with the State constituted mail and wire fraud,
which are defined as “racketeering activit[ies],” 18 U.S. C. §1961(1),
subject to enforcement under civil RICO, §1964(c). The District Court
dismissed the claims, but the Second Circuit vacated the judgment and
remanded. Among other things, the Court of Appeals held that the
City’s asserted injury—lost tax revenue—came about “by reason of”
the predicate mail and wire frauds. It accordingly determined that the
City had stated a valid RICO claim.

1


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


2 HEMI GROUP, LLC ». CITY OF NEW YORK

Syllabus

Held: The judgment is reversed, and the case is remanded.

541 F. 3d 425, reversed and remanded.

CHIEF JUSTICE ROBERTS delivered the opinion of the Court in part,
concluding that because the City cannot show that it lost tax revenue
“by reason of” the alleged RICO violation, it cannot state a RICO
claim. Pp. 5-18.

(@) To establish that an injury came about “by reason of” a RICO
violation, a plaintiff must show that a predicate offense “not only was a
‘but for’ cause of his injury, but was the proximate cause as well.”
Holmes v. Securities Investor Protection Corporation, 503 U. S. 258,
268. Proximate cause for RICO purposes should be evaluated in light
of its common-law foundations; it thus requires “some direct relation
between the injury asserted and the injurious conduct alleged.” Ibid.
A link that is “too remote,” “purely contingent,” or “indirec[t]” is insuf-
ficient. Id., at 271, 274.

The City’s causal theory cannot satisfy RICO’s direct relationship re-
quirement. Indeed, the causal link here is far more attenuated than
the one the Court rejected as “purely contingent” and “too remote” in
Holmes. Id., at 271. According to the City, Hemi committed fraud by
selling cigarettes to city residents and failing to submit the required
customer information to the State. Without the reports from Hemi, the
State could not pass on the information to the City, even if it had been
so inclined. Some of the customers legally obligated to pay the ciga-
rette tax to the City failed to do so. Because the City did not receive
the customer information, it could not determine which customers had
failed to pay the tax. The City thus could not pursue those customers
for payment. The City thereby was injured in the amount of the por-
tion of back taxes that were never collected. As the Court reiterated
in Holmes, “[tlhe general tendency of the law, in regard to damages at
least, is not to go beyond the first step,” id., at 271-272, and that “gen-
eral tendency” applies with full force to proximate cause inquiries under
RICO, e.g., tbid. Because the City’s causation theory requires the
Court to move well beyond the first step, that theory cannot satisfy
RICO’s direct relationship requirement.

The City’s claim suffers from the same defect as the RICO claim re-
jected in Anza v. Ideal Steel Supply Corp., 547 U. S. 451, 458-461, where
the conduct directly causing the harm was distinct from the conduct
giving rise to the fraud, see id., at 458. Indeed, the disconnect between
the asserted injury and the alleged fraud in this case is even sharper.
In Anza, the same party had both engaged in the harmful conduct and
committed the fraudulent act. Here, the City’s theory of liability rests
not just on separate actions, but separate actions carried out by sepa-
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rate parties. The City’s theory thus requires that the Court extend
RICO liability to situations where the defendant’s fraud on the third
party (the State) has made it easier for a fourth party (the taxpayer) to
cause harm to the plaintiff (the City). Indeed, the fourth-party taxpay-
ers here only caused harm to the City in the first place if they decided
not to pay taxes they were legally obligated to pay. Put simply, Hemi’s
obligation was to file Jenkins Act reports with the State, not the City,
and the City’s harm was directly caused by the customers, not Hemi.
The Court has never before stretched the causal chain of a RICO viola-
tion so far, and declines to do so today. See, e.g., id., at 460-461.
Pp. 8-12.

(b) The City attempts to avoid this conclusion by characterizing the
violation not merely as Hemi’s failure to file Jenkins Act reports with
the State, but as a more general systematic scheme to defraud the City
of tax revenue. But if the City could escape the proximate cause re-
quirement merely by alleging that the fraudulent scheme embraced all
those indirectly harmed by the alleged conduct, the Court’s RICO proxi-
mate cause precedent would become a mere pleading rule. That prece-
dent makes clear that “the compensable injury flowing from a [RICO]
violation . . . ‘necessarily is the harm caused by [the] predicate acts.””
Anza, supra, at 457. Because the only fraudulent conduct alleged here
is a violation of the Jenkins Act, the City must, but cannot, show that
Hemi’s failure to file the Jenkins Act reports led directly to its injuries.

The City also errs in relying on Bridge v. Phoenix Bond & Indem-
nity Co., 553 U.S. 639. There, the plaintiffs’ causation theory was
“straightforward”: The causal link in Bridge involved a direct and easily
identifiable connection between the fraud at issue and the plaintiffs’ in-
jury, id., at 647, 658; the plaintiffs there “were the only parties injured
by petitioners’ misrepresentations,” id., at 658; and there were “no inde-
pendent factors that accountled] for [the] injury,” ibid. The City’s
theory in this case is anything but straightforward: Multiple steps sepa-
rate the alleged fraud from the asserted injury. And in contrast to
Bridge, where there were “no independent factors that account[ed] for
[the plaintiffs’] injury,” ibid., here there certainly were: The City’s the-
ory of liability rests on the independent actions of third and even fourth
parties. Pp. 13-17.

ROBERTS, C. J., delivered the opinion of the Court in part, in which
ScALIA, THOMAS, and ALITO, JJ., joined, and in which GINSBURG, J., joined
in part. GINSBURG, J., filed an opinion concurring in part and concurring
in the judgment, post, p. 18. BREYER, J,, filed a dissenting opinion, in
which STEVENS and KENNEDY, JJ.,, joined, post, p. 19. SOTOMAYOR, J.,
took no part in the consideration or decision of the case.
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Opinion of the Court

Randolph H. Barnhouse argued the cause and filed briefs
for petitioners.

Leonard J. Koernmer argued the cause for respondent.
With him on the brief were Michael A. Cardozo, Elizabeth
Susan Natrella, Eric Proshansky, and Gail P. Rubin.*

CHIEF JUSTICE ROBERTS delivered the opinion of the
Court in part.

The city of New York (City) taxes the possession of ciga-
rettes. Hemi Group, based in New Mexico, sells cigarettes
online to residents of the City. Neither state nor city law
requires Hemi to charge, collect, or remit the tax, and the
purchasers seldom pay it on their own. Federal law, how-
ever, requires out-of-state vendors such as Hemi to submit
customer information to the States into which they ship the
cigarettes.

Against that backdrop, the City filed this lawsuit under
the Racketeer Influenced and Corrupt Organizations Act
(RICO), alleging that Hemi failed to file the required cus-
tomer information with the State. That failure, the City ar-
gues, constitutes mail and wire fraud, which caused it to lose
tens of millions of dollars in unrecovered cigarette taxes.
Because the City cannot show that it lost the tax revenue

*Briefs of amici curiae urging affirmance were filed for the State of
Indiana et al. by Gregory F. Zoeller, Attorney General of Indiana, Thomas
M. Fisher, Solicitor General, and Heather L. Hagan and Ashley E. Tat-
man, Deputy Attorneys General, by G. Robert Blakey, and by the Attor-
neys General for their respective States as follows: Troy King of Alabama,
Bill McCollum of Florida, Mark J. Bennett of Hawaii, Lawrence G. Was-
den of Idaho, Lisa Madigan of Illinois, James D. “Buddy” Caldwell of
Louisiana, Douglas F. Gansler of Maryland, Lori Swanson of Minnesota,
Jim Hood of Mississippi, Jon Bruning of Nebraska, Anne Milgram of
New Jersey, Gary K. King of New Mexico, Richard Cordray of Ohio, Tom
Corbett of Pennsylvania, Henry McMaster of South Carolina, Mark L.
Shurtleff of Utah, Darrell V. McGraw, Jr., of West Virginia, and Bruce A.
Salzburg of Wyoming; and for the Campaign for Tobacco-Free Kids by
Peter C. Canfield and Michael Kovaka.
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Opinion of the Court

“by reason of” the alleged RICO violation, 18 U. S. C.
§1964(c), we hold that the City cannot state a claim under
RICO. We therefore reverse the Court of Appeals’ decision
to the contrary.

I

A

This case arises from a motion to dismiss, and so we ac-
cept as true the factual allegations in the City’s second
amended complaint. See Leatherman v. Tarrant County
Narcotics Intelligence and Coordination Unit, 507 U. S. 163,
164 (1993).

New York State authorizes the City of New York to im-
pose its own taxes on cigarettes. N.Y. Unconsol. Law Ann.
§9436(1) (West Supp. 2009). Under that authority, the City
has levied a $1.50 per pack tax on each standard pack of
cigarettes possessed within the City for sale or use. N.Y. C.
Admin. Code §11-1302(a) (2008); see also Record A1016.
When purchasers buy cigarettes from in-state vendors, the
seller is responsible for charging, collecting, and remitting
the tax. N. Y. Tax Law Ann. §471(2) (West Supp. 2009).
Out-of-state vendors, however, are not. Ibid.; see New York
v. Smokes-Spirits.com, Inc., 541 F. 3d 425, 432-433 (CA2
2008). Instead, the City is responsible for recovering, di-
rectly from the customers, use taxes on cigarettes sold out-
side New York. That can be difficult, as those customers
are often reluctant to pay and tough to track down. One
way the City can gather information that would assist it in
collecting the back taxes is through the Jenkins Act, ch. 699,
63 Stat. 884, as amended by 69 Stat. 627. That Act requires
out-of-state cigarette sellers to register and to file a report
with state tobacco tax administrators listing the name, ad-
dress, and quantity of cigarettes purchased by state resi-
dents. 15 U.S. C. §§375-378.

New York State and the City have executed an agreement
under which both parties undertake to “cooperate fully with
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each other and keep each other fully and promptly informed
with reference to any person or transaction subject to both
State and City cigarette taxes including [ilnformation ob-
tained which may result in additional cigarette tax revenue
to the State or City provided that the disclosure of that infor-
mation is permissible under existing laws and agreements.”
Record A1003. The City asserts that under that agreement,
the State forwards Jenkins Act information to the City. Id.,
at A998; Second Amended Compl. §54. That information
helps the City track down purchasers who do not pay their
taxes. Id., 19 58-59.

Hemi Group is a New Mexico company that sells cigarettes
online. Hemi, however, does not file Jenkins Act informa-
tion with the State. The City alleges that this failure has
cost it “tens if not hundreds of millions of dollars a year
in cigarette excise tax revenue.” Record A996. Based on
Hemi’s failure to file the information with the State, the City
filed this federal RICO claim.

B

RICO provides a private cause of action for “[alny person
injured in his business or property by reason of a violation of
section 1962 of this chapter.” 18 U.S. C. §1964(c). Section
1962, in turn, contains RICQO’s criminal provisions. Specifi-
cally, § 1962(c), which the City invokes here, makes it “unlaw-
ful for any person employed by or associated with any enter-
prise engaged in, or the activities of which affect, interstate

. commerce, to conduct or participate, directly or indi-
rectly, in the conduct of such enterprise’s affairs through a
pattern of racketeering activity.” “[R]acketeering activity”
is defined to include a number of so-called predicate acts,
including the two at issue in this case—mail and wire fraud.
See §1961(1).

The City alleges that Hemi’s “interstate sale of cigarettes
and the failure to file Jenkins Act reports identifying those
sales” constitute the RICO predicate offenses of mail and
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wire fraud in violation of §1962(c), for which §1964(c) pro-
vides a private cause of action. Record A980. Invoking
that private cause of action, the City asserts that it has suf-
fered injury in the form of lost tax revenue—its “business
or property” in RICO terms—“by reason of” Hemi’s fraud.

Hemi does not contest the City’s characterization of the
Jenkins Act violations as predicate offenses actionable under
§1964(c). (We therefore assume, without deciding, that
failure to file Jenkins Act material can serve as a RICO pred-
icate offense.) Instead, Hemi argues that the City’s as-
serted injury—Ilost tax revenue—is not “business or prop-
erty” under RICO, and that the City cannot show that it
suffered any injury “by reason of” the failure to file Jenking
Act reports.

The District Court dismissed the City’s RICO claims, de-
termining that Hemi owner and officer Kai Gachupin did not
have an individual duty to file Jenkins Act reports, and thus
could not have committed the alleged predicate acts. New
York v. Nexicon, Inc., No. 03 CV 383 (DAB), 2006 WL
647716, *7-*8 (SDNY, Mar. 15, 2006). The District Court
therefore held that the City could not establish that Hemi
and Gachupin formed an “enterprise” as required to establish
RICO liability. Id., at *7-*10. Because it dismissed on
that ground, the District Court did not address whether
the City’s loss of tax revenue constitutes an injury to its
“business or property” under § 1964, or whether that injury
was caused “by reason of” Hemi’s failure to file the Jenkins
Act reports.

The Second Circuit vacated the District Court’s judgment
and remanded for further proceedings. The Court of Ap-
peals held that the City had established that Gachupin and
Hemi operated as an “enterprise” and that the enterprise
committed the predicate RICO acts of mail and wire fraud,
based on the failure to file the Jenkins Act material with the
State. 541 F. 3d, at 447-448. The court also determined
that the City’s asserted injury, lost tax revenue, was “busi-
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ness or property” under RICO. Id., at 444-445. And that
injury, the court concluded, came about “by reason of” the
predicate mail and wire frauds. Id., at 440-444. The City
thus had stated a viable RICO claim. Judge Winter dis-
sented on the ground that the alleged RICO violation was
not the proximate cause of the City’s injury. Id., at 458-461.

Hemi filed a petition for certiorari, asking this Court to
determine whether the City had been “directly injured in its
‘business or property’” by reason of the alleged mail and
wire frauds. Pet. for Cert. i. We granted that petition.
556 U. S. 1220 (2009).

II

Though framed as a single question, Hemi’s petition for
certiorari raises two distinct issues: First, whether a loss in
tax revenue is “business or property” under 18 U.S.C.
§1964(c); and second, whether the City’s asserted injury
came about “by reason of” the allegedly fraudulent conduct,
as required by §1964(c). We determine that the City can-
not satisfy the causation requirement—that any injury the
City suffered must be “by reason of” the alleged frauds—
and therefore do not decide whether the City’s allegations
of lost tax revenue constitute an injury to its “business
or property.”

A

In Holmes v. Securities Investor Protection Corporation,
503 U. S. 258 (1992), we set forth the standard of causation
that applies to civil RICO claims. In that case, we ad-
dressed a RICO claim brought by Securities Investor Protec-
tion Corporation (SIPC) against defendants whom SIPC al-
leged had manipulated stock prices. Id., at 262-263. SIPC
had a duty to reimburse customers of certain registered
broker-dealers in the event the broker-dealers were unable
to meet their financial obligations. Id., at 261. When the
conspiracy by the stock manipulators was detected, stock
prices collapsed, and two broker-dealers were unable to meet
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their obligations to their customers. SIPC, as insurer
against that loss, ultimately was on the hook for nearly $13
million to cover the customers’ claims. The Court held that
SIPC could not recover against the conspirators because it
could not establish that it was injured “by reason of” the
alleged fraud, as that phrase is used in RICO.

We explained that, to state a claim under civil RICO, the
plaintiff is required to show that a RICO predicate offense
“not only was a ‘but for’ cause of his injury, but was the
proximate cause as well.” Id., at 268. Proximate cause for
RICO purposes, we made clear, should be evaluated in light
of its common-law foundations; proximate cause thus re-
quires “some direct relation between the injury asserted and
the injurious conduct alleged.” Ibid. A link that is “too
remote,” “purely contingent,” or “indirec[t]” is insufficient.
Id., at 271, 274.

Applying that standard, we rejected SIPC’s RICO claim.
The alleged conspiracy, we held, directly harmed only the
broker-dealers; SIPC’s injury, on the other hand, was
“purely contingent” on that harm. Id., at 271. The connec-
tion between the alleged conspiracy and SIPC’s injury was
therefore “too remote” to satisfy RICO’s direct relationship
requirement. Ibid.

The City’s causal theory is far more attenuated than the
one we rejected in Holmes. According to the City, Hemi
committed fraud by selling cigarettes to city residents and
failing to submit the required customer information to the
State. Without the reports from Hemi, the State could not
pass on the information to the City, even if it had been so
inclined. Some of the customers legally obligated to pay the
cigarette tax to the City failed to do so. Because the City
did not receive the customer information, the City could not
determine which customers had failed to pay the tax. The
City thus could not pursue those customers for payment.
The City thereby was injured in the amount of the portion
of back taxes that were never collected. See Record A996.
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But as we reiterated in Holmes, “[t]he general tendency of
the law, in regard to damages at least, is not to go beyond the
first step.” 503 U.S., at 271-272 (quoting Associated Gen.
Contractors of Cal., Inc. v. Carpenters, 459 U.S. 519, 534
(1983), in turn quoting Sowuthern Pacific Co. v. Darnell-
Taenzer Lumber Co., 245 U. S. 531, 533 (1918); internal quota-
tion marks omitted). Our cases confirm that the “general
tendency” applies with full force to proximate cause inquiries
under RICO. Holmes, supra, at 271-272; see also Bridge v.
Phoenix Bond & Indemnity Co., 5563 U.S. 639, 657-659
(2008); Anza v. Ideal Steel Supply Corp., 547 U. S. 451, 460—
461 (2006). Because the City’s theory of causation requires
us to move well beyond the first step, that theory cannot
meet RICO’s direct relationship requirement.

Our decision in Anza, supra, confirms that the City’s the-
ory of causation is far too indirect. There we considered a
RICO claim brought by Ideal Steel Supply against its com-
petitor, National Steel Supply. Ideal alleged that National
had defrauded New York State by failing to charge and re-
mit sales taxes, and that National was thus able to undercut
Ideal’s prices. The lower prices offered by National, Ideal
contended, allowed National to attract customers at Ideal’s
expense. Id., at 458.

Finding the link between the fraud alleged and injury
suffered to be “attenuated,” we rejected Ideal’s claim. Id.,
at 459. “The direct victim of this conduct,” we held, was
“the State of New York, not Ideal.” Id., at 458. “It was
the State that was being defrauded and the State that lost
tax revenue as a result.” Ibid. We recognized that Ideal
had asserted “its own harms when [National] failed to charge
customers for the applicable sales tax.” [Ibid. But the
cause of Ideal’s harm was “a set of actions (offering lower
prices) entirely distinct from the alleged RICO violation (de-
frauding the State).” Ibid. The alleged violation therefore
had not “led directly to the plaintiff’s injuries,” and Ideal
accordingly had failed to meet RICO’s “requirement of a di-


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


Cite as: 559 U. S. 1 (2010) 11

Opinion of the Court

rect causal connection” between the predicate offense and
the alleged harm. Id., at 460-461.

The City’s claim suffers from the same defect as the claim
in Anza. Here, the conduct directly responsible for the
City’s harm was the customers’ failure to pay their taxes.
And the conduct constituting the alleged fraud was Hemi’s
failure to file Jenkins Act reports. Thus, as in Anza, the
conduct directly causing the harm was distinct from the con-
duct giving rise to the fraud. See id., at 458.

Indeed, the disconnect between the asserted injury and
the alleged fraud in this case is even sharper than in Anza.
There, we viewed the point as important because the same
party—National Steel—had both engaged in the harmful
conduct and committed the fraudulent act. We nevertheless
found the distinction between the relevant acts sufficient to
defeat Ideal’s RICO claim. Here, the City’s theory of liabil-
ity rests not just on separate actions, but separate actions
carried out by separate parties.

The City’s theory thus requires that we extend RICO lia-
bility to situations where the defendant’s fraud on the third
party (the State) has made it easier for a fourth party (the
taxpayer) to cause harm to the plaintiff (the City). Indeed,
the fourth-party taxpayers here only caused harm to the
City in the first place if they decided not to pay taxes
they were legally obligated to pay. Put simply, Hemi’s obli-
gation was to file the Jenkins Act reports with the State, not
the City, and the City’s harm was directly caused by the
customers, not Hemi. We have never before stretched the
causal chain of a RICO violation so far, and we decline to do
so today. See id., at 460-461; cf. Associated Gen. Contrac-
tors, supra, at 541, n. 46 (finding no proximate cause in the
antitrust context where the plaintiff’s “harm stems most di-
rectly from the conduct of persons who are not victims of
the conspiracy”).

One consideration we have highlighted as relevant to the
RICO “direct relationship” requirement is whether better
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situated plaintiffs would have an incentive to sue. See
Holmes, supra, at 269-270. The State certainly is better
situated than the City to seek recovery from Hemi. And
the State has an incentive to sue—the State imposes its own
$2.75 per pack tax on cigarettes possessed within the State,
nearly double what the City charges. N.Y. Tax Law Ann.
§471(1) (West Supp. 2009). We do not opine on whether the
State could bring a RICO action for any lost tax revenue.
Suffice it to say that the State would have concrete incen-
tives to try. See Amnza, supra, at 460 (“Ideal accuses the
Anzas of defrauding the State of New York out of a substan-
tial amount of money. If the allegations are true, the State
can be expected to pursue appropriate remedies”).

The dissent would have RICO’s proximate cause require-
ment turn on foreseeability, rather than on the existence of
a sufficiently “direct relationship” between the fraud and the
harm. It would find that the City has satisfied that require-
ment because “the harm is foreseeable; it is a consequence
that Hemi intended, indeed desired; and it falls well within
the set of risks that Congress sought to prevent.” Post,
at 24 (opinion of BREYER, J.). If this line of reasoning
sounds familiar, it should. It is precisely the argument
lodged against the majority opinion in Anza. There, the dis-
sent criticized the majority’s view for “permit[ting] a defend-
ant to evade liability for harms that are not only foreseeable,
but the intended consequences of the defendant’s unlawful
behavior.” 547 U. S., at 470 (THOMAS, J., concurring in part
and dissenting in part). But the dissent there did not carry
the day, and no one has asked us to revisit Anza.

The concepts of direct relationship and foreseeability are
of course two of the “many shapes [proximate cause] took at
common law,” Holmes, 503 U. S., at 268. Our precedents
make clear that in the RICO context, the focus is on the
directness of the relationship between the conduct and the
harm. Indeed, Anza and Holmes never even mention the
concept of foreseeability.
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B

The City offers a number of responses. It first challenges
our characterization of the violation at issue. In the City’s
view, the violation is not merely Hemi’s failure to file Jenkins
Act information with the State, but a more general “system-
atic scheme to defraud the City of tax revenue.” Brief for
Respondent 42. Having broadly defined the violation, the
City contends that it has been directly harmed by reason of
that systematic scheme. Ibid.

But the City cannot escape the proximate cause require-
ment merely by alleging that the fraudulent scheme em-
braced all those indirectly harmed by the alleged conduct.
Otherwise our RICO proximate cause precedent would be-
come a mere pleading rule. In Anza, for example, Ideal al-
leged that National’s scheme “was to give National a compet-
itive advantage over Ideal.” 547 U.S., at 454-455. But
that allegation did not prevent the Court from concluding
that National’s fraud directly harmed only the State, not
Ideal. As the Court explained, Ideal could not “circumvent
the proximate-cause requirement simply by claiming that the
defendant’s aim was to increase market share at a competi-
tor’s expense.” Id., at 460.

Our precedent makes clear, moreover, that “the compensa-
ble injury flowing from a [RICO] violation . . . ‘necessarily is
the harm caused by [the] predicate acts.”” Id., at 457 (quot-
ing Sedima, S. P. R. L. v. Imrex Co., 473 U. S. 479, 497 (1985)).
In its RICO statement, the City alleged that Hemi’s failure
to file Jenkins Act reports constituted the predicate act of
mail and wire fraud. Record A980. The City went on to

!Even if we were willing to look to Hemi’s intent, as the dissent sug-
gests we should, the City would fare no better. Hemi’s aim was not to
defraud the City (or the State, for that matter) of tax revenue, but to sell
more cigarettes. Hemi itself neither owed taxes nor was obliged to collect
and remit them. This all suggests that Hemi’s alleged fraud was aimed at
Hemi’s competitors, not the City. But Anza teaches that the competitors’
injuries in such a case are too attenuated to state a RICO claim.
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allege that this predicate act “directly caused” its harm, id.,
at A996, but that assertion is a legal conclusion about proxi-
mate cause—indeed, the very legal conclusion before us.
The only fraudulent conduct alleged here is a violation of the
Jenkins Act. See 541 F. 3d, at 459 (Winter, J., dissenting).
Thus, the City must show that Hemi’s failure to file the Jen-
kins Act reports with the State led directly to its injuries.
This it cannot do.

The City also relies on Bridge, 553 U. S. 639. Bridge reaf-
firmed the requirement that there must be “a sufficiently di-
rect relationship between the defendant’s wrongful conduct
and the plaintiff’s injury.” Id., at 6567. The case involved
competing bidders at a county tax-lien auction. Because the
liens were profitable even at the lowest possible bid, multiple
bidders offered that low bid. (The bidding took the form
of the percentage tax penalty the bidder would require the
property owner to pay, so the lowest possible bid was 0%.)
To decide which bidder would be awarded the lien, the
county devised a plan to allocate the liens “on a rotational
basis.” Id., at 643 (internal quotation marks omitted). But
as we noted in that case, this created a “perverse incentive”:
“Bidders who, in addition to bidding themselves, senl[t]
agents to bid on their behalf [would] obtain a disproportion-
ate share of liens.” Ibid. The county therefore prohibited
bidders from using such agents. Ibid.

A losing bidder alleged that a competitor had defrauded
the county by employing shadow bidders to secure a greater
proportion of liens than it was due. We held that the
bidder-plaintiff had met RICO’s causation requirement.
Distinguishing that claim from the one at issue in Anza, we
noted that the plaintiff’s theory of causation in Bridge was
“straightforward”: Because of the zero-sum nature of the
auction, and because the county awarded bids on a rotational
basis, each time a fraud-induced bid was awarded, a particu-
lar legitimate bidder was necessarily passed over. 553 U. S.,
at 647, 6568. The losing bidders, moreover, “were the only


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


Cite as: 559 U. S. 1 (2010) 15

Opinion of the Court

parties injured by petitioners’ misrepresentations.” Id., at
658. The county was not; it received the same revenue re-
gardless of which bidder prevailed.

The City’s theory in this case is anything but straight-
forward: Multiple steps, as we have detailed, separate the
alleged fraud from the asserted injury. And in contrast to
Bridge, where there were “no independent factors that ac-
count[ed] for [the plaintiff’s] injury,” ibid., here there cer-
tainly were: The City’s theory of liability rests on the inde-
pendent actions of third and even fourth parties.

The City at various points during the proceedings below
described its injury as the lost “opportunity to tax” rather
than “lost tax revenue.” It is not clear that there is a sub-
stantive distinction between the two descriptions. In any
event, before this Court, the City’s argument turned on lost
revenue, not a lost opportunity to collect it. See, e. g., Brief
for Respondent ¢ (“Counter-Question Presented[:] Does the
City of New York have standing under RICO because lost
tax revenue constitutes a direct injury to the City’s ‘business
or property’ in accord with the statute, 18 U. S. C. §1964(c),
and this Court’s authority?”); id., at 40 (“[T]he City alleges
that it has been injured (the loss of tax revenues) by defend-
ants’ RICO violations”). Indeed, in its entire brief on the
merits, the City never uses the word “opportunity” (or any-
thing similar) to describe its injury.

Perhaps the City articulated its argument in terms of the
lost revenue itself to meet Hemi’s contention that an injury
to the mere “opportunity to collect” taxes fell short of
RICO’s injury to “property” requirement. Brief for Peti-
tioners 25 (“The opportunity to collect taxes from those who
did owe them . . . falls within a class of expectation interests
that do not qualify as injury to business or property and
therefore do not confer civil RICO standing” (internal quota-
tion marks omitted)); see Cleveland v. United States, 531
U. S. 12, 15 (2000) (“It does not suffice . . . that the object of
the fraud may become property in the recipient’s hands; for
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purposes of the mail fraud statute, the thing obtained must
be property in the hands of the vietim”).

That is not to say, however, that the City would fare any
better on the causation question had it framed its argument
in terms of a lost opportunity. Hemi’s filing obligation
would still be to the State, and any harm to the City would
still be caused directly by the customers’ failure to pay their
taxes. See 541 F. 3d, at 461 (Winter, J., dissenting). What-
ever the City’s reasons for framing its merits arguments as
it has, we will not reformulate them for it now.?

In a final effort to save its claim, the City has shifted
course before this Court. In its second amended complaint
and RICO statement, the City relied solely on Hemi’s failure
to file Jenkins Act reports with the State to form the basis
of the predicate act mail and wire frauds. See Second
Amended Compl. 1999, 101, 118, 125; Record A980-A982.
Before this Court, however, the City contends that Hemi
made affirmative misrepresentations to city residents, which,
the City now argues, comprise part of the RICO predicate
mail and wire frauds. See Brief for Respondent 42-43.
The City’s counsel pressed the point at oral argument, as-
serting that the City’s injury was “caused by the seller’s mis-
representation, which encourages the purchasers not to pay
taxes.” Tr. of Oral Arg. 44.

2The dissent recognizes that its position poses the troubling specter of
turning RICO into a tax collection statute. Post, at 29 (opinion of
BREYER, J.). The dissent’s answer looks largely to prosecution policy set
forth in the Federal Department of Justice Guidelines, which are, of
course, not only changeable, but have no applicability whatever to state or
local governments. Under the decision below and the dissent’s position,
RICO could be used as a tax collection device based solely on the failure
to file reports under the Jenkins Act, which itself provides quite limited
remedies. See 15 U. S. C. §377 (providing that a violation of the Jenkins
Act may be punished as a misdemeanor with a fine up to $1,000 and impris-
onment for no more than six months). And that device would be available
not only to the State, to which the reports were due, but also to the City,
to which Hemi owed no duty under the Act and to which it owed no taxes.
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The City, however, affirmatively disavowed below any reli-
ance on misrepresentations to form the predicate RICO vio-
lation. The alleged false statements, the City there stated,
“are evidence of the scheme to defraud, but are not part of
the fraud itself. . .. [T]he scheme to defraud would exist even
absent the statements.” Record A980. The City reiter-
ated the point: “The scheme consists of the interstate sale of
cigarettes and the failure to file Jenkins Act reports identify-
ing those sales.” Ibid. “Related to the fraud, but not a cir-
cumstance ‘constituting’ the fraud, the defendants inform
customers that [their] purchases will be concealed, and also
seek to convince their customers that no taxes are owed by
claiming, falsely, that the sales are tax-free.” Id., at A982.
Not only did the City disclaim any reliance upon misrepre-
sentations to the customers to form the predicate acts under
RICO, but the City made clear in its second amended com-
plaint that its two RICO claims rested solely on the Jenkins
Act violations as the predicate acts. See Second Amended
Compl. 19118, 125. Because the City defined the predicate
act before the District Court as Hemi’s failure to file the
Jenkins Act reports, and expressly disavowed reliance on the
alleged misrepresentations themselves as predicate acts, we
decline to consider Hemi’s alleged misstatements as predi-
cate acts at this late stage.

* * *

It bears remembering what this case is about. It is about
the RICO liability of a company for lost taxes it had no obli-
gation to collect, remit, or pay, which harmed a party to
whom it owed no duty. It is about imposing such liability
to substitute for or complement a governing body’s uncertain
ability or desire to collect taxes directly from those who owe
them. And it is about the fact that the liability comes with
treble damages and attorney’s fees attached. This Court
has interpreted RICO broadly, consistent with its terms, but
we have also held that its reach is limited by the “require-
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ment of a direct causal connection” between the predicate
wrong and the harm. Anza, 547 U. S., at 460. The City’s
injuries here were not caused directly by the alleged fraud,
and thus were not caused “by reason of” it. The City, there-
fore, has no RICO claim.

The judgment of the Court of Appeals for the Second Cir-
cuit is reversed, and the case is remanded for further pro-
ceedings consistent with this opinion.

It is so ordered.

JUSTICE SOTOMAYOR took no part in the consideration or
decision of this case.

JUSTICE GINSBURG, concurring in part and concurring in
the judgment.

As the Court points out, this is a case “about the RICO
liability of a company for lost taxes it had no obligation to
collect, remit, or pay.” Ante, at 17. New York City (or
City) cannot, consistent with the Commerce Clause, compel
Hemi Group, an out-of-state seller, to collect a City sales or
use tax. See Quzill Corp. v. North Dakota, 504 U. S. 298, 301
(1992); National Bellas Hess, Inc. v. Department of Revenue
of Ill., 386 U. S. 753, 758 (1967). Unable to impose its tax
on Hemi Group, or to require Hemi Group to collect its tax,
New York City is attempting to use the Racketeer Influ-
enced and Corrupt Organizations Act (RICO), 18 U.S.C.
§1964(c), in combination with the Jenkins Aect, 15 U. S. C.
§8375-378, to overcome that disability.

Hemi Group committed fraud only insofar as it violated
the Jenkins Act by failing to report the names and addresses
of New York purchasers to New York State. There is no
other grounding for the City’s charge that it was defrauded
by Hemi Group. “Absent the Jenkins Act, [Hemi Group]
would have owed no duty to disclose [its] sales to anyone,
and [its] failure to disclose could not conceivably be deemed
fraud of any kind.” New York v. Smokes-Spirits.com, Inc.,


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit

http:Smokes-Spirits.com

Cite as: 559 U. S. 1 (2010) 19

BREYER, J., dissenting

541 F. 3d 425, 460 (CA2 2008) (Winter, J., dissenting in part
and concurring in part).

Because “the alleged fraud is based on violations of . . .
the Jenkins Act, . . . the nature and consequences of the fraud
are [properly] determined solely by the scope of that Act.”
Id., at 459. But “conspicuously absent from the City’s plead-
ings is any claim brought pursuant to the Jenkins Act itself,
rather than RICO, seeking enforcement of the Jenkins Act.”
Id., at 460. The City thus effectively admits that its claim
is outside the scope of the very statute on which it builds its
RICO suit.

I resist reading RICO to allow the City to end-run its lack
of authority to collect tobacco taxes from Hemi Group or to
reshape the “quite limited remedies” Congress has provided
for violations of the Jenkins Act, see ante, at 16, n. 2. With-
out subscribing to the broader range of the Court’s proxi-
mate cause analysis, I join the Court’s opinion to the extent
it is consistent with the above-stated view, and I concur in
the Court’s judgment.

JUSTICE BREYER, with whom JUSTICE STEVENS and JUS-
TICE KENNEDY join, dissenting.

In my view, the Hemi Group’s failure to provide New York
State with the names and addresses of its New York City
cigarette customers proximately caused New York City to
lose tobacco tax revenue. I dissent from the Court’s con-
trary holding.

I

A

Although the ultimate legal issue is a simple one, the stat-
utory framework within which it arises is complex. As the
majority points out, ante, at 6, the Racketeer Influenced and
Corrupt Organizations Act (RICO), 18 U. S. C. §§1961-1968,
provides a private cause of action (and treble damages) to
“lalny person injured in” that person’s “business or property
by reason of” conduct that involves a “pattern of racketeer-
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ing activity.” §81964(c) (emphasis added), 1962. RICO de-
fines “racketeering activity” to include violations of various
predicate criminal statutes including mail and wire fraud.
§1961(1). The “pattern of racketeering” at issue here con-
sists of repeated instances of mail fraud, which in turn
consist largely of violations of the federal Jenkins Act, 15
U.S.C. §§375-378. That Act seeks to help States collect
tobacco taxes by requiring out-of-state cigarette sellers, such
as Hemi, to file reports with state tobacco tax administrators
identifying the names and addresses of in-state customers
and the amounts they purchased. The violations consist of
Hemi’s intentional failure to do so.

As the majority points out, we must assume for present
purposes that an intentional failure to file Jenkins Act re-
ports counts as mail fraud (at least where the failure is part
of a scheme that includes use of the mails). Ante, at 7.
Lower courts have sometimes so held. See United States v.
Melvin, 544 F. 2d 767, 773-777 (CA5 1977); United States v.
Brewer, 528 F. 2d 492, 497-498 (CA4 1975). The Court of
Appeals here so held. New York v. Smokes-Spirits.com,
Inc., 541 F. 3d 425, 446 (CA2 2008). And no one has chal-
lenged that holding.

We must also assume that Hemi’s “intentiona[l] conceal-
[ment]” of the name/address/purchase information, Second
Amended Compl. 9103, 104, is the legal equivalent of an
affirmative representation that Hemi had no New York City
customers. See 3 Restatement (Second) of Torts §551,
p- 119 (1976) (a person “who fails to disclose . . . a fact” may
be “subject to . . . liability” as if “he had represented the
nonexistence of the matter that he has failed to disclose”);
cf. Stewart v. Wyoming Cattle Ranche Co., 128 U. S. 383, 388
(1888) (concealment or suppression of material fact equiva-
lent to a false representation). On these assumptions, the
question before us is whether New York City’s loss of tax
revenues constitutes an injury to its “business or property
by reason of” Hemi’s Jenkins Act misrepresentations.
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B

The case arises as a result of the District Court’s dismissal
of New York City’s RICO complaint. Fed. Rule Civ. Proc.
12(b)(6). Hence we must answer the question in light of the
facts alleged, taking as true the facts pleaded in the com-
plaint (along with the “RICO statement” submitted pursuant
to the District Court’s rule). Bridge v. Phoenix Bond &
Indemnity Co., 553 U. S. 639, 642, n. 1 (2008). Those facts
(as I interpret them) include the following:

1. New York State (or State) and New York City (or City)
both impose tobacco taxes on New York cigarette buy-
ers. Second Amended Compl. § 37.

2. Both City and State normally collect the taxes from in-
state cigarette sellers, who, in turn, charge retail cus-
tomers. Id., 114, 6.

3. Hemi, an out-of-state company, sells cigarettes over the
Internet to in-state buyers at prices that are lower than
in-state cigarette prices. The difference in price is al-
most entirely attributable to the fact that Hemi’s prices
do not include any charge for New York taxes. Hemi
advertises its cigarettes as “tax free” and often adds
that it “does not report any sales activity to any State
taxing authority.” Id., 142, 6, 108b (emphasis deleted).

4. New York State normally receives Jenkins Act reports
from out-of-state sellers. It is contractually obliged to
pass the information on to New York City (and I as-
sume it normally does so). Id., 148-9, 11, 54-57.

5. When it receives Jenkins-Act-type information, New
York City writes letters to resident customers asking
them to pay the tobacco tax they owe. As a result,
New York City collects about 40% of the tax due. (By
doing so, in 2005 the City obtained $400,000 out of $1
million owed.) Id., 1Y 58-59.

6. Hemi has consistently and intentionally failed to file
Jenkins Act reports in order to prevent both State and
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City from collecting the tobacco taxes that Hemi’s in-
state customers owe and which otherwise many of
those customers would pay. Id., 1113, 24, 58.

II
A

The majority asks whether New York City stated a valid
cause of action in alleging that it lost tobacco tax revenue
“by reason of” Hemi’s unlawful misrepresentations. The
facts just set forth make clear that we must answer that
question affirmatively. For one thing, no one denies that
Hemi’s misrepresentation was a “but-for” condition of New
York City’s loss. In the absence of the misrepresentation,
1. e., had Hemi told New York State the truth about its New
York City customers, New York City would have written
letters to the purchasers and obtained a significant share of
the tobacco taxes buyers owed.

For another thing, New York City’s losses are “reasonably
foreseeable” results of the misrepresentation. It is foresee-
able that, without the name/address/purchase information,
New York City would not be able to write successful dunning
letters, and it is foreseeable that, with that information, it
would be able to write successful dunning letters. Indeed,
that is a natural inference from, among other things, the
complaint’s assertion that Hemi advertised that it did not
“report” sales information to “State taxing authorit[ies].”
See, e. g., Smith v. Bolles, 132 U. S. 125, 130 (1889) (for cau-
sation purposes, “‘those results are proximate which the
wrong-doer from his position must have contemplated as the
probable consequence of his fraud or breach of contract’”
(quoting Crater v. Binninger, 33 N. J. L. 513, 518 (Ct. Errors
and Appeals 1869))); see also W. Keeton, D. Dobbs, R.
Keeton, & D. Owen, Prosser and Keeton on Law of Torts
§110, p. 767 (5th ed. 1984) (hereinafter Prosser and Keeton);
3 S. Speiser, C. Krause, & A. Gans, The American Law of
Torts §11:3, p. 68 (2008) (“By far the most treated and most
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discussed aspect of the law of proximate or legal cause is
the so-called doctrine of foreseeability”). But cf. ante, at 12
(“The dissent would have RICO’s proximate cause require-
ment turn on foreseeability . . .”).

Further, Hemi misrepresented the relevant facts in order
to bring about New York City’s relevant loss. It knew the
loss would occur; it intended the loss to occur; one might
even say it desired the loss to occur. It is difficult to find
common-law cases denying liability for a wrongdoer’s in-
tended consequences, particularly where those consequences
are also foreseeable. Cf. Bridge, supra, at 649-650 (“[Slup-
pose an enterprise that wants to get rid of rival businesses
mails representations about them to their customers and
suppliers, but not to the rivals themselves. If the rival busi-
nesses lose money as a result of the misrepresentations, it
would certainly seem that they were injured in their busi-
ness ‘by reason of’ a pattern of mail fraud . .. ”); N. M. ex
rel. Caleb v. Daniel E., 2008 UT 1, §7, n. 3, 175 P. 3d 566,
569, n. 3 (“[1]f an unskilled marksman were to shoot a single
bullet at a distant individual with the intent of killing her,
that individual’s injury or death may not be the natural and
probable consequence of the [shooter’s] act[,] . . . [but] the
harm would not be an accident because the shooter intended
the harm, even though the likelihood of success was im-
probable”); 1 F. Harper & F. James, Law of Torts §7.13,
p- 584 (1956) (explaining that, ordinarily, “all intended conse-
quences” of an intentional act “are proximate”).

In addition, New York City’s revenue loss falls squarely
within the bounds of the kinds of harms that the Jenkins Act
(essentially the predicate statute) seeks to prevent. The
statute is entitled “AN ACT To assist States in collecting
sales and use taxes on cigarettes.” Ch. 699, 63 Stat. 884.
I have no reason to believe the Act intends any different
result with respect to collection of a city’s tobacco tax as-
sessed under the authority of state law. See N. Y. Unconsol.
Law Ann. §9436(1) (West Supp. 2009) (authorizing cities with
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over 1 million inhabitants to impose their own cigarette
taxes). The Restatement (Second) of Torts explains that
where

“a statute requires information to be furnished . . . for
the protection of a particular class of persons, one who
makes a fraudulent misrepresentation . . . is subject to
liability to the persons for pecuniary loss ... in a trans-
action of the kind in which the statute is intended to
protect them.” 3 Restatement §536, at 77 (1976).

See also 4 id., §536, Appendix (citing supporting cases in the
Reporter’s Note).

Finally, we have acknowledged that “Congress modeled
§1964(c) on the civil-action provision of the federal antitrust
laws,” and we have therefore looked to those laws as an in-
terpretive aid in RICO cases. Holmes v. Securities Inves-
tor Protection Corporation, 503 U. S. 258, 267, 268 (1992).
I can find no antitrust analogy that suggests any lack of cau-
sation here, nor has the majority referred to any such analog-
ical antitrust circumstance.

The upshot is that the harm is foreseeable; it is a conse-
quence that Hemi intended, indeed desired; and it falls well
within the set of risks that Congress sought to prevent.
Neither antitrust analogy nor any statutory policy of which
I am aware precludes a finding of “proximate cause.” 1 rec-
ognize that some of our opinions may be read to suggest that
the words “by reason of” in RICO do not perfectly track
common-law notions of proximate cause. See, e. 9., Bridge,
553 U. S., at 6565-657. But where so much basic common law
argues in favor of such a finding, how can the Court avoid
that conclusion here?

B

The majority bases its contrary conclusion upon three
special circumstances and its reading of two of this Court’s
prior cases. In my view, none of the three circumstances
precludes finding causation (indeed two are not even rele-
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vant to the causation issue). Nor can I find the two prior
cases controlling.

The three circumstances are the following: First, the ma-
jority seems to argue that the intervening voluntary acts of
third parties, namely, the customers’ own independent fail-
ures to pay the tax, cuts the causal chain. Ante, at 11
(“[Tlhe City’s harm was directly caused by the customers,
not Hemi”); see Saugerties Bank v. Delaware & Hudson Co.,
236 N. Y. 425, 430, 141 N. E. 904, 905 (1923) (third party’s
forgery of a bill of lading an intervening cause); Prosser and
Keeton §44, at 313-314 (collecting cases on intervening in-
tentional or criminal acts). But an intervening third-party
act, even if criminal, does not cut a causal chain where the
intervening act is foreseeable and the defendant’s conduct
wncreases the risk of its occurrence. See Lillie v. Thomp-
son, 332 U. S. 459, 462 (1947) (per curiam); Horan v. Water-
town, 217 Mass. 185, 186, 104 N. E. 464, 465 (1914); see also
2 Restatement (Second) of Torts §435A, at 454 (1963-1964)
(intentional tortfeasor liable for intended harm “except
where the harm results from an outside force the risk of
which is not increased by the defendant’s act”). Hemi’s act
here did increase the risk that New York City would not
be paid; and not only was the risk foreseeable, but Hemi’s
advertising strongly suggests that Hemi actually knew non-
reporting would likely bring about this very harm.

The majority claims that “directness,” rather than fore-
seeability, should be our guide in assessing proximate cause,
and that the lack of a “direct” relationship in this case pre-
cludes a finding of proximate causation. Amnte, at 12. But
courts used this concept of directness in tort law to expand
liability (for direct consequences) beyond what was foresee-
able, not to eliminate liability for what was foreseeable.
Thus, under the “directness” theory of proximate causation,
there is liability for both “all ‘direct’ (or ‘directly traceable’)
consequences and those indirect consequences that are fore-
seeable.” Prosser and Keeton §42, at 273 (emphasis added);
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see also id., §43, at 294, and n. 17 (citing Nunan v. Bennett,
184 Ky. 591, 212 S. W. 570 (1919)). I do not read this Court’s
opinions in Holmes or Anza v. Ideal Steel Supply Corp., 547
U. S. 451 (2006), to invoke anything other than this tradi-
tional understanding.

Second, the majority correctly points out that Hemi mis-
represented the situation to the State, not to the City—a
circumstance which, the majority believes, significantly sepa-
rates misrepresentation from harm. Amnte, at 11. But how
could that be so? New York State signed a contract promis-
ing to relay relevant information to the City. In respect to
that relevant information, the State is a conduit, indeed
roughly analogous to a postal employee. This Court has
recognized specifically that “under the common law a fraud
may be established when the defendant has made use of a
third party to reach the target of the fraud.” Tanner v.
United States, 483 U. S. 107, 129 (1987). The treatises say
the same. See, e. g., Prosser and Keeton §107, at 743-745;
26 C. J. S., Fraud §47, p. 1121 (1921) (collecting cases); see
also Prosser, Misrepresentation and Third Parties, 19 Vand.
L. Rev. 231, 240-241, and nn. 56-59, 62-64 (1966) (collect-
ing cases). This Court has never suggested the contrary,
namely, that a defendant is not liable for (foreseeable) harm
(intentionally) caused to the target of a scheme to defraud
simply because the misrepresentation was transmitted via a
third (or even a fourth or fifth) party. Cf. Terry, Intent To
Defraud, 25 Yale L. J. 87, 93 (1915) (“When a representation
is communicated through one person to another in such cir-
cumstances that it can be deemed to be directed to the latter,
it makes no difference through how many persons or by how
circuitous a route it reaches the latter ... ”).

Third, the majority places great weight upon its view that
Hemi tried to defraud the State, not the City. Ante, at 11.
Hemi, however, sought to defraud both. Third Amended
RICO Statement § d (explaining that “[e]very other State or
local government that imposes a use tax on cigarettes and
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whose residents purchase cigarettes” from Hemi is a victim
of its scheme to defraud). Hemi sought to prevent the State
from collecting state taxes; and it sought to prevent the City
from collecting city taxes. Here we are concerned only with
the latter. In respect to the latter, the State was an infor-
mation conduit. The fact that state taxes were also in-
volved is beside the point.

The two Supreme Court cases to which the majority refers
involve significantly different causal circumstances. Ante,
at 8-11. The predicate acts in Holmes—the defendant’s acts
that led to the plaintiff’s harm—consisted of securities
frauds. The defendant misrepresented the prospects of one
company and misled the investing public into falsely believ-
ing that it could readily buy and sell the stock of another.
When the truth came out, stock prices fell, investors (spe-
cifically, stockbrokers) lost money, and since the stockbrokers
could not pay certain creditors, those creditors also lost
money. 503 U.S., at 262-263. Claiming subrogation to
stand in the shoes of the creditors, the Securities Investor
Protection Corporation sued. Id., at 270-271.

Since the creditors had not bought the securities, there
was little reason to believe the defendant intended their
harm. And the securities statutes seek, first and foremost,
to protect investors, not creditors of those who sell stock to
those investors. The latter harm (a broker’s creditor’s loss)
differs in kind from the harm that the “predicate act” statute
primarily seeks to avoid and that its violation would or-
dinarily cause (namely, investors’ stock-related monetary
losses). As Part II-A, supra, points out, neither of these
circumstances is present here.

In Anza, the plaintiff was a business competitor of the de-
fendants. The plaintiff claimed that the defendants falsely
told state officials that they did not owe sales tax. The
plaintiff added that, had the defendants paid the tax they
owed, the defendants would have had less money available
to run their business, and the plaintiff consequently would
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have been able to compete against them more effectively.
547 U. S., at 454, 457-458.

Again, in Anza the kind of harm that the plaintiff alleged
is not the kind of harm that the tax statutes primarily seek
to prevent. Rather, it alleged a kind of harm (competitive
injury) that tax violations do not ordinarily cause and which
ordinarily flows from the regular operation of a competitive
marketplace. Thus, in both Holmes and Amnza, unlike the
present case, plaintiffs alleged special harm, neither squarely
within the class of harms at which the relevant statutes were
directed, nor of a kind that typical violators would intend or
even foresee.

Bridge, which the majority seeks to distinguish, ante, at
14-15, is a more closely analogous case. The defendants in
that case directed agents to misrepresent to a county that
they qualified as independent bidders at a county-run prop-
erty auction. They consequently participated in the auc-
tion. And the plaintiffs, facing additional bidders, lost some
of the property that they otherwise would have won—all to
their financial disadvantage. 553 U.S., at 643-644. The
harm was foreseeable; it was intended; and it was precisely
the kind of harm that the county’s bidding rules sought
to prevent. Thus this Court held that the harm was “a
foreseeable and natural consequence of [the defendants’]
scheme.” Id., at 658.

In sum, the majority recognizes that “[plroximate cause
for RICO purposes . . . should be evaluated in light of its
common-law foundations,” ante, at 9, but those foundations
do not support the majority’s view. Moreover, the majori-
ty’s rationale would free from RICO liability defendants who
would appear to fall within its intended scope. Consider,
for example, a group of defendants who use a marketing firm
(in RICO terms, an “enterprise”) to perpetrate a variation
on a “pump and dump” scheme. See, e. g., United States v.
Salmonese, 352 F. 3d 608, 612 (CA2 2003). They deliber-
ately and repeatedly make egregiously fraudulent misrepre-
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sentations to inflate the price of securities that, unbeknownst
to investors, they own. After the stock price rises, the
defendants sell at an artificial profit. When the fraud is
revealed, the price crashes, to the investors’ detriment.
Suppose the defendants have intentionally spoken directly
only to intermediaries who simply repeated the information
to potential investors, and have not had any contact with
the investors themselves. Under the majority’s reasoning,
these defendants apparently did not proximately cause the
investors’ losses and are not liable under RICO.

II1

If there is causation, we must decide whether, for RICO
purposes, the City’s loss of tax revenue is “ ‘business or prop-
erty’ under 18 U. S. C. §1964(c).” Ante, at 8 (acknowledg-
ing, but not reaching, this second issue). The question has
led to concern among the lower courts. Some fear that an
affirmative answer would turn RICO into a tax collection
statute, permitting States to bring RICO actions and re-
cover treble damages for behavior that amounts to no more
than a failure to pay taxes due. See, e. g., Michigan, Dept.
of Treasury, Revenue Div. v. Fawaz, No. 86-1809, 1988 WL
44736, *2 (CA6 1988) (holding that tax revenue is not RICO
“property” lest district courts become “collection agencies
for unpaid state taxes”); Illinois Dept. of Revenue v. Phil-
lips, 771 F. 2d 312, 316, 312 (CA7 1985) (holding, “reluc-
tantly,” that “a state’s Department of Revenue may file suit
in federal court for treble damages under [RICO] against a
retailer who files fraudulent state sales tax returns”).

In a related context, however, the Department of Justice
has taken steps to avoid the “tax collection agency” problem
without reading all tax-related frauds out of similar federal
criminal statutes. The Department’s prosecution guidelines
require prosecutors considering a tax-related mail fraud or
wire fraud or bank fraud prosecution (or a related RICO
prosecution) to obtain approval from high-level Department
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officials. And those guidelines specify that the Department
will grant that approval only where there is at issue “a large
fraud loss or a substantial pattern of conduct” and will
not do so, absent “unusual circumstances,” in cases involv-
ing simply “one person’s tax liability.” Dept. of Justice,
United States Attorneys’ Manual §6-4.210(A) (2007), on-
line at http://www.justice.gov/usao/eousa/foia_reading_room/
usam/title6/4mtax.htm (as visited Jan. 20, 2010, and available
in Clerk of Court’s case file); see also § 6-4.210(B) (explaining
that the Department “will not authorize the use of mail, wire
or bank fraud charges to convert routine tax prosecutions
into RICO . .. cases”).

This case involves an extensive pattern of fraudulent con-
duct, large revenue losses, and many different unrelated
potential taxpayers. The Department’s guidelines would
appear to authorize prosecution in these circumstances.
And limiting my consideration to these circumstances, I
would find that this RICO complaint asserts a valid harm
to “business or property.” I need not and do not express a
view as to how or whether RICO’s civil action provisions
apply to simpler instances of individual tax liability.

This conclusion is virtually compelled by Pasquantino v.
United States, 544 U. S. 349 (2005), a case that we decided
only five years ago. We there pointed out that the right to
uncollected taxes is an “entitlement to collect money . . .,
the possession of which is ‘something of value.”” Id., at 355
(quoting McNally v. United States, 483 U. S. 350, 358 (1987)).
Such an entitlement “has long been thought to be a species
of property.” 544 U. S, at 356 (citing 3 W. Blackstone, Com-
mentaries on the Laws of England 153-155 (1768)). And
“fraud at common law included a scheme to deprive a victim
of his entitlement to money.” 544 U.S., at 356. We ob-
served that tax evasion “inflict[s] an economic injury no less
than” the “embezzle[ment] [of] funds from the . . . treasury.”
Ibid. And we consequently held that “Canada’s right to un-
collected excise taxes on the liquor petitioners imported into
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9

Canada” is “‘property’” within the terms of the mail fraud
statute. Id., at 355.

Hemi points in reply to our decision in Hawaii v. Standard
01l Co. of Cal., 405 U. S. 251 (1972). But that case involved
not a loss of tax revenues, but “injury to the general econ-
omy of a State”—insofar as it was threatened by violations
of antitrust law. Id., at 260. Hawaii’s interest, both more
general and derivative of harm to individual businesses,
differs significantly from the particular tax loss at issue in
Pasquantino and directly at issue here.

We have previously made clear that the compensable in-
jury for RICO purposes is the harm caused by the predicate
acts. See generally Sedima, S. P. R. L. v. Imrex Co., 473
U. S. 479, 495-496 (1985); cf. Cleveland v. United States, 531
U.S. 12, 25 (2000). I can find no convincing reason in the
context of this case to distinguish in the circumstances pres-
ent here between “property” as used in the mail fraud stat-
ute and “property” as used in RICO. Hence, I would post-
pone for another day the question whether RICO covers
instances where little more than the liability of an individual
taxpayer is at issue. And I would find in the respondent’s
favor here.

With respect, I dissent.
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BRISCOE ET AL. v. VIRGINTIA

CERTIORARI TO THE SUPREME COURT OF VIRGINIA

No. 07-11191.  Argued January 11, 2010—Decided January 25, 2010
275 Va. 283, 657 S. E. 2d 113, vacated and remanded.

Richard D. Friedman argued the cause for petitioners.
With him on the briefs were Joseph D. King, Thomas B.
Shuttleworth, and Charles B. Lustig.

Stephen R. McCullough, State Solicitor General of Vir-
ginia, argued the cause for respondent. With him on the
brief were William C. Mims, Attorney General, Martin L.
Kent, Chief Deputy Attorney General, Eugene Murphy, Sen-
ior Assistant Attorney General, Alice T. Armstrong, Assist-
ant Attorney General II, and William E. Thro.

Leondra R. Kruger argued the cause for the United States
as amicus curiae urging affirmance. With her on the brief
were Solicitor General Kagan, Assistant Attorney General
Breuer, Deputy Solicitor General Dreeben, and David E.
Hollar.*

*Timothy P. O’Toole, Sandra K. Levick, Catharine F. Easterly, and Jef-
frey L. Fisher filed a brief for the Public Defender Service for the District
of Columbia et al. as amici curiae urging reversal.

A brief of amici curiae urging affirmance was filed for the State of
Indiana et al. by Gregory F. Zoeller, Attorney General of Indiana, Thomas
M. Fisher, Solicitor General, and Stephen R. Creason, Heather L. Hagan,
and Ashley E. Tatman, Deputy Attorneys General, by Martha Coakley,
Attorney General of Massachusetts, and James J. Arguin and David S.
Friedman, Assistant Attorneys General, by Kevin T. Kane, Chief State’s
Attorney of Connecticut, and by the Attorneys General for their respec-
tive jurisdictions as follows: Troy King of Alabama, Terry Goddard of
Arizona, Johm W. Suthers of Colorado, Joseph R. Biden III of Delaware,
Peter J. Nickles of the District of Columbia, Bill McCollum of Florida,
Lawrence G. Wasden of Idaho, Tom Mziller of Towa, Steve Six of Kansas,
Douglas F. Gansler of Maryland, Michael A. Cox of Michigan, Lori Swan-
son of Minnesota, Anne Milgram of New Jersey, Gary K. King of New
Mexico, Wayne Stenehjem of North Dakota, Richard Cordray of Ohio,
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PER CURIAM.

We vacate the judgment of the Supreme Court of Virginia
and remand the case for further proceedings not inconsistent
with the opinion in Melendez-Diaz v. Massachusetts, 557
U. S. 305 (2009).

It is so ordered.

W. A. Drew Edmondson of Oklahoma, Henry D. McMaster of South Caro-
lina, Marty J. Jackley of South Dakota, Robert E. Cooper, Jr., of Tennes-
see, Mark L. Shurtleff of Utah, Robert M. McKenna of Washington, J. B.
Van Hollen of Wisconsin, and Bruce A. Salzburg of Wyoming.
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WILKINS ». GADDY

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT

No. 08-10914. Decided February 22, 2010

Petitioner Wilkins filed a 42 U. S. C. § 1983 suit, alleging that a correctional
officer used excessive force against him in violation of the Eighth
Amendment. The District Court dismissed his claim, concluding that
Wilkins could not state an excessive force claim because his alleged
injuries, consisting of a bruised heel, back pain, and headaches, were de
minimis. The Fourth Circuit affirmed.

Held: The District Court’s decision, affirmed on appeal, is at odds with
the clear holding of Hudson v. McMillan, 503 U. S. 1, that the “core
judicial inquiry” in an excessive force case is not whether a certain quan-
tum of injury was sustained, but rather “whether force was applied in
a good-faith effort to maintain or restore discipline, or maliciously and
sadistically to cause harm,” id., at 7. By concluding that the absence
of “some arbitrary quantity of injury” required automatic dismissal of
Wilkins’ claim, the District Court improperly bypassed the Hudson
inquiry.

Certiorari granted; 308 Fed. Appx. 696, reversed and remanded.

PER CURIAM.

In Hudson v. McMillian, 503 U. S. 1, 4 (1992), this Court
held that “the use of excessive physical force against a pris-
oner may constitute cruel and unusual punishment [even]
when the inmate does not suffer serious injury.” In this
case, the District Court dismissed a prisoner’s excessive
force claim based entirely on its determination that his inju-
ries were “de minimis.” Because the District Court’s ap-
proach, affirmed on appeal, is at odds with Hudson’s direc-
tion to decide excessive force claims based on the nature of
the force rather than the extent of the injury, the petition
for certiorari is granted, and the judgment is reversed.

I

In March 2008, petitioner Jamey Wilkins, a North Carolina
state prisoner, filed suit in the United States District Court
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for the Western District of North Carolina pursuant to Rev.
Stat. §1979, 42 U. S. C. §1983. Wilkins’ pro se complaint al-
leged that, on June 13, 2007, he was “maliciously and sadisti-
cally” assaulted “[wlithout any provocation” by a corrections
officer, respondent Gaddy.! App. to Pet. for Cert. C-4. Ac-
cording to the complaint, Gaddy, apparently angered by Wil-
kins’ request for a grievance form, “snatched [Wilkins] off
the ground and slammed him onto the concrete floor.” Ibid.
Gaddy “then proceeded to punch, kick, knee and choke [Wil-
kins] until another officer had to physically remove him from
[Wilkins].” Ibid. Wilkins further alleged that, “[a]s a re-
sult of the excessive force used by [Gaddyl, [he] sustained
multiple physical injuries including a bruised heel, lower
back pain, increased blood pressure as well as migraine head-
aches and dizziness” and “psychological trauma and mental
anguish including depression, panic attacks and nightmares
of the assault.” Ibid.

The District Court, on its own motion and without a
response from Gaddy, dismissed Wilkins’ complaint for fail-
ure to state a claim. Citing Circuit precedent, the court
stated that, “[iln order to state an excessive force claim
under the Eighth Amendment, a plaintiff must establish
that he received more than a de minimus [sic/ injury.”
No. 3:08-cv-00138 (WDNC, Apr. 16, 2008), pp. 1, 2 (footnote
omitted; citing Taylor v. McDuffie, 155 F. 3d 479, 483 (CA4
1998); Riley v. Dorton, 115 F. 3d 1159, 1166 (CA4 1997) (en
banc)). According to the court, Wilkins’ alleged injuries
were no more severe than those deemed de minimis in the
Circuit’s Taylor and Riley decisions. Indeed, the court
noted, Wilkins nowhere asserted that his injuries had re-
quired medical attention.

In a motion for reconsideration, Wilkins stated that he was
unaware that the failure to allege medical treatment might
prejudice his claim. He asserted that he had been pre-

1The materials in the record do not disclose Gaddy’s full name.
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scribed, and continued to take, medication for his headaches
and back pain, as well as for depression. And he attached
medical records purporting to corroborate his injuries and
course of treatment.

Describing reconsideration as “‘an extraordinary rem-
edy,”” the court declined to revisit its previous ruling.
No. 3:08-cv-00138 (WDNC, Aug. 25, 2008), p. 1. The medi-
cal records, the court observed, indicated that some of Wil-
kins’ alleged injuries “were pre-existing conditions.” Id.,
at 3. Wilkins had sought treatment for high blood pressure
and mental health issues even before the assault. The court
acknowledged that Wilkins received an X ray after the inci-
dent “to examine his ‘bruised heel,’” but it “note[d] that
bruising is generally considered a de minimus [sic] injury.”
Id., at 4. The court similarly characterized as de minimis
Wilkins’ complaints of back pain and headaches. The court
denied Wilkins leave to amend his complaint. In a summary
disposition, the Court of Appeals affirmed “for the reasons
stated by the district court.” 308 Fed. Appx. 696, 697 (CA4
2009) (per curiam,).

II

In requiring what amounts to a showing of significant in-
jury in order to state an excessive force claim, the Fourth
Circuit has strayed from the clear holding of this Court in
Hudson. Like Wilkins, the prisoner in Hudson filed suit
under §1983 alleging that corrections officers had used ex-
cessive force in violation of the Eighth Amendment. Evi-
dence indicated that the officers had punched Hudson in the
mouth, eyes, chest, and stomach without justification, result-
ing in “minor bruises and swelling of his face, mouth, and
lip” as well as loosened teeth and a cracked partial dental
plate. 503 U.S., at 4. A Magistrate Judge entered judg-
ment in Hudson’s favor, but the Court of Appeals for the
Fifth Circuit reversed, holding that an inmate must prove
“a significant injury” in order to state an excessive force
claim. Hudson v. McMillian, 929 F. 2d 1014, 1015 (1990)
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(per curiam). According to the Court of Appeals, Hudson’s
injuries, which had not required medical attention, were too
“minor” to warrant relief. [Ibid.

Reversing the Court of Appeals, this Court rejected the
notion that “significant injury” is a threshold requirement
for stating an excessive force claim. The “core judicial in-
quiry,” we held, was not whether a certain quantum of injury
was sustained, but rather “whether force was applied in a
good-faith effort to maintain or restore discipline, or mali-
ciously and sadistically to cause harm.” 503 U. S., at 7; see
also Whitley v. Albers, 475 U. S. 312, 319-321 (1986). “When
prison officials maliciously and sadistically use force to cause
harm,” the Court recognized, “contemporary standards of
decency always are violated . . . whether or not significant
injury is evident. Otherwise, the Eighth Amendment would
permit any physical punishment, no matter how diabolic or
inhuman, inflicting less than some arbitrary quantity of in-
jury.” Hudson, 503 U. S., at 9; see also id., at 13-14 (Black-
mun, J., concurring in judgment) (“The Court today appro-
priately puts to rest a seriously misguided view that pain
inflicted by an excessive use of force is actionable under the
Eighth Amendment only when coupled with ‘significant in-
jury,’ e. g., injury that requires medical attention or leaves
permanent marks”).

This is not to say that the “absence of serious injury” is
irrelevant to the Eighth Amendment inquiry. Id., at 7 (opin-
ion of the Court). “[T]he extent of injury suffered by an
inmate is one factor that may suggest ‘whether the use of
force could plausibly have been thought necessary’ in a par-
ticular situation.” Ibid. (quoting Whitley, supra, at 321).
The extent of injury may also provide some indication of the
amount of force applied. As we stated in Hudson, not
“every malevolent touch by a prison guard gives rise to a
federal cause of action.” 503 U.S. at 9. “The Eighth
Amendment’s prohibition of ‘cruel and unusual’ punishments
necessarily excludes from constitutional recognition de mini-
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mis uses of physical force, provided that the use of force is
not of a sort repugnant to the conscience of mankind.” Id.,
at 9-10 (some internal quotation marks omitted). An in-
mate who complains of a “‘push or shove’” that causes no
discernible injury almost certainly fails to state a valid ex-
cessive force claim. Id., at 9 (quoting Johnson v. Glick, 481
F. 2d 1028, 1033 (CA2 1973)).

Injury and force, however, are only imperfectly correlated,
and it is the latter that ultimately counts. An inmate who
is gratuitously beaten by guards does not lose his ability
to pursue an excessive force claim merely because he has
the good fortune to escape without serious injury. Accord-
ingly, the Court concluded in Hudson that the supposedly
“‘minor’” nature of the injuries “provide[d] no basis for dis-
missal of [Hudson’s] §1983 claim” because “the blows di-
rected at Hudson, which caused bruises, swelling, loosened
teeth, and a cracked dental plate, are not de minimis for
Eighth Amendment purposes.” 503 U. S., at 10.

The allegations made by Wilkins in this case are quite sim-
ilar to the facts in Hudson, and the District Court’s analysis
closely resembles the approach Hudson disavowed. Wilkins
alleged that he was punched, kicked, kneed, choked, and
body slammed “maliciously and sadistically” and “[wlithout
any provocation.” Dismissing Wilkins’ action sua sponte,
the District Court did not hold that this purported assault,
which allegedly left Wilkins with a bruised heel, back pain,
and other injuries requiring medical treatment, involved de
mainimis force. Instead, the court concluded that Wilkins
had failed to state a claim because “he simply has not alleged
that he suffered anything more than a de minimus /sic/ in-
jury.”  No. 3:08-cv—00138 (WDNC, Apr. 16, 2008), at 2.

In giving decisive weight to the purportedly de minimis
nature of Wilkins’ injuries, the District Court relied on two
Fourth Circuit cases. See Riley, 115 F. 3d, at 1166-1168;
Taylor, 155 F. 3d, at 483-485. Those cases, in turn, were
based upon the Fourth Circuit’s earlier decision in Norman
v. Taylor, 25 F. 3d 1259 (1994) (en banc), which approved the
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practice of using injury as a proxy for force. According to
the Fourth Circuit, Hudson “does not foreclose and indeed
is consistent with [the] view . . . that, absent the most ex-
traordinary circumstances, a plaintiff cannot prevail on an
Eighth Amendment excessive force claim if his injury is de
minimis.” 25 F. 3d, at 1263.

The Fourth Circuit’s strained reading of Hudson is not de-
fensible. This Court’s decision did not, as the Fourth Circuit
would have it, merely serve to lower the injury threshold for
excessive force claims from “significant” to “non-de mini-
mis”—whatever those ill-defined terms might mean. In-
stead, the Court aimed to shift the “core judicial inquiry”
from the extent of the injury to the nature of the force—
specifically, whether it was nontrivial and “was applied . . .
maliciously and sadistically to cause harm.” 503 U. S, at 7.
To conclude, as the District Court did here, that the absence
of “some arbitrary quantity of injury” requires automatic dis-
missal of an excessive force claim improperly bypasses this
core inquiry. Id., at 9.2

2Most Circuits to consider the issue have rejected the Fourth Circuit’s
de minimis injury requirement. See, e. g., Wright v. Goord, 554 F. 3d 255,
269-270 (CA2 2009) (“[OJur Court has reversed summary dismissals of
Eighth Amendment claims of excessive force even where the plaintiff’s
evidence of injury was slight . ... [Tlhe absence of any significant injury
to [the plaintiff] does not end the Eighth Amendment inquiry, for our
standards of decency are violated even in the absence of such injury if the
defendant’s use of force was malicious or sadistic”); Smith v. Mensinger,
293 F. 3d 641, 648-649 (CA3 2002) (“[TThe Eighth Amendment analysis
must be driven by the extent of the force and the circumstances in which
it is applied; not by the resulting injuries. . . . [D/e minimis injuries do
not necessarily establish de minimis force”); Oliver v. Keller, 289 F. 3d
623, 628 (CA9 2002) (rejecting the view “that to support an Eighth
Amendment excessive force claim a prisoner must have suffered from the
excessive force a more than de minimis physical injury” (internal quota-
tion marks omitted)); United States v. LaVallee, 439 F. 3d 670, 687 (CA10
2006) (same).

The Fifth Circuit has sometimes used language indicating agreement
with the Fourth Circuit’s approach. See, e.g., Gomez v. Chandler, 163
F. 3d 921, 924 (1999) (“[T]o support an Eighth Amendment excessive force
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In holding that the District Court erred in dismissing Wil-
kins’ complaint based on the supposedly de minimis nature
of his injuries, we express no view on the underlying merits
of his excessive force claim. In order to prevail, Wilkins
will ultimately have to prove not only that the assault actu-
ally occurred but also that it was carried out “maliciously
and sadistically” rather than as part of “a good-faith effort to
maintain or restore discipline.” Id.,at7. Moreover, even if
Wilkins succeeds, the relatively modest nature of his alleged
injuries will no doubt limit the damages he may recover.

* * *

The petition for certiorari and the motion for leave to pro-
ceed in forma pauperis are granted. The judgment of the
Court of Appeals is reversed, and the case is remanded for
further proceedings consistent with this opinion.

It is so ordered.

JUSTICE THOMAS, with whom JUSTICE SCALIA joins, con-
curring in the judgment.

I agree with the Court that the Fourth Circuit’s Eighth
Amendment analysis is inconsistent with Hudson v. McMzil-

claim a prisoner must have suffered from the excessive force a more than
de minimis physical injury”). But see Brown v. Lippard, 472 F. 3d 384,
386 (2006) (“This Court has never directly held that injuries must reach
beyond some arbitrary threshold to satisfy an excessive force claim”).
Even in the Fifth Circuit, however, Wilkins likely would have survived
dismissal for failure to state a claim because that court’s precedents have
classified the sort of injuries alleged here as non-de minimis. See, e. g.,
1bid. (permitting a prisoner’s Eighth Amendment excessive force claim
to proceed to trial where evidence indicated that the prisoner suffered
“one-centimeter abrasions on both his left knee and left shoulder, pain in
his right knee, and tenderness around his left thumb,” as well as “back
problems”); Gomez, supra, at 922 (refusing to grant summary judgment
on de minimis injury grounds where the prisoner alleged “physical pain
[and] bodily injuries in the form of cuts, scrapes, [and] contusions to the
face, head, and body”).
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lian, 503 U. S. 1 (1992). But I continue to believe that Hud-
son was wrongly decided. Erickson v. Pardus, 551 U. S. 89,
95 (2007) (dissenting opinion); Farmer v. Brennan, 511 U. S.
825, 858 (1994) (opinion concurring in judgment); Helling v.
McKinney, 509 U. S. 25, 37 (1993) (dissenting opinion); Hud-
son, supra, at 17 (dissenting opinion).

“At the time the Eighth Amendment was ratified, the word
‘punishment’ referred to the penalty imposed for the commis-
sion of a crime.” Helling, supra, at 38 (THOMAS, J., dissent-
ing). The Court adhered to this understanding until 1976,
when it declared in Estelle v. Gamble, 429 U. S. 97, that the
Cruel and Unusual Punishments Clause also extends to
prison conditions not imposed as part of a criminal sentence.
See generally Hudson, supra, at 18-20 (THOMAS, J., dissent-
ing); Farmer, supra, at 861 (THOMAS, J., concurring in judg-
ment). To limit this abrupt expansion of the Clause, the
Court specified that its new interpretation of the Kighth
Amendment should not extend to every deprivation a pris-
oner suffers, but instead should apply “only [to] that narrow
class of deprivations involving ‘serious’ injury inflicted by
prison officials acting with a culpable state of mind.” Hud-
son, supra, at 20 (THOMAS, J., dissenting) (citing Fstelle,
supra, at 106); see generally Wilson v. Seiter, 501 U. S. 294,
298 (1991).

Hudson, however, discarded the requirement of serious in-
jury. Building upon Estelle’s mislaid foundation, the Court
concluded that force, rather than injury, is the relevant in-
quiry, and that a prisoner who alleges excessive force at the
hands of prison officials and suffers nothing more than de
minimis injury can state a claim under the Eighth Amend-
ment. Hudson thus turned the Eighth Amendment into
“a National Code of Prison Regulation,” 503 U.S., at 28
(THOMAS, J., dissenting); Farmer, 511 U. S., at 859 (THOMAS,
J., concurring in judgment), with “federal judges [acting as]
superintendents of prison conditions nationwide,” id., at 860.
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Although neither the Constitution nor our precedents re-
quire this result, no party to this case asks us to overrule
Hudson. Accordingly, I concur in the Court’s judgment.
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THALER, DIRECTOR, TEXAS DEPARTMENT OF
CRIMINAL JUSTICE, CORRECTIONAL
INSTITUTIONS DIVISION ». HAYNES

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

No. 09-273. Decided February 22, 2010

During voir dire at respondent’s murder trial, one Texas state judge pre-
sided over the questioning of prospective jurors, while another presided
when peremptory challenges were exercised. As relevant here, the
second judge found that respondent made out a prima facie case that the
prosecution’s strike of African-American juror Owens violated Batson v.
Kentucky, 476 U. 8. 79, but the judge then accepted the prosecution’s
race-neutral, demeanor-based explanation for the strike. Respondent
was convicted and sentenced to death. In affirming, the Texas Court
of Criminal Appeals found that it was not clearly erroneous for a judge
who had not witnessed the actual voir dire to accept the prosecutor’s
explanation for striking Owens. Subsequently, the Federal District
Court denied respondent habeas relief, observing that the state court’s
demeanor determination was due deference under the federal habeas
statute, see 28 U. S. C. §2254(d)(1). The Fifth Circuit reversed. Citing
both Batson and Snyder v. Louisiana, 5562 U. S. 472, it concluded that
this Court’s decisions had clearly established the rule that a judge con-
sidering a Batson objection must reject a demeanor-based explanation
for a peremptory challenge if the judge did not observe or cannot recall
the juror’s demeanor.

Held: The Fifth Circuit erred in assessing the demeanor evidence. No
decision of this Court clearly establishes a categorical rule that a judge
ruling on a Batson challenge must reject a demeanor-based explanation
for the challenge unless the judge personally observed and recalls the
aspect of the prospective juror’s demeanor on which the explanation is
based. By apparently concluding that either Batson or Snyder clearly
established such a rule, the Fifth Circuit read far too much into those
decisions. This does not mean that respondent’s Batson claim is re-
jected. On remand, the Fifth Circuit may consider whether the Texas
Court of Criminal Appeals’ determination may be overcome under the
federal habeas statute’s standard for reviewing a state court’s resolution
of questions of fact.

Certiorari granted; 561 F. 3d 535, reversed and remanded.
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PER CURIAM.

This case presents the question whether any decision of
this Court “clearly establishes” that a judge, in ruling on an
objection to a peremptory challenge under Batson v. Ken-
tucky, 476 U.S. 79 (1986), must reject a demeanor-based
explanation for the challenge unless the judge personally
observed and recalls the aspect of the prospective juror’s
demeanor on which the explanation is based. The Court of
Appeals appears to have concluded that either Batson itself
or Snyder v. Louisiana, 552 U. S. 472 (2008), clearly estab-
lished such a rule, but the Court of Appeals read far too
much into those decisions, and its holding, if allowed to stand,
would have important implications. We therefore grant the
petition for certiorari, grant respondent’s motion to proceed
m forma pauperis, and reverse the judgment of the Court
of Appeals.

I

Respondent was tried in a Texas state court for the mur-
der of a police officer, and the State sought the death penalty.
During voir dire, two judges presided at different stages.
Judge Harper presided when the attorneys questioned the
prospective jurors individually, but Judge Wallace took over
when peremptory challenges were exercised. When the
prosecutor struck an African-American juror named Owens,
respondent’s attorney raised a Batson objection. Judge
Wallace determined that respondent had made out a prima
facie case under Batson, and the prosecutor then offered a
race-neutral explanation that was based on Owens’ demeanor
during individual questioning. Specifically, the prosecutor
asserted that Owens’ demeanor had been “somewhat humor-
ous” and not “serious” and that her “body language” had
belied her “true feeling.” App. to Pet. for Cert. 187. Based
on his observations of Owens during questioning by respond-
ent’s attorney, the prosecutor stated, he believed that she
“had a predisposition” and would not look at the possibility
of imposing a death sentence “in a neutral fashion.” Id., at
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188. Respondent’s attorney did not dispute the prosecutor’s
characterization of Owens’ demeanor, but he asserted that
her answers on the jury questionnaire “show[ed] that she
was a juror who [was] leaning towards the State’s case.”
Ibid. After considering the prosecutor’s explanation and
the arguments of defense counsel, Judge Wallace stated that
the prosecutor’s reason for the strike was “race-neutral” and
denied the Batson objection without further explanation.
App. to Pet. for Cert. 189.

The case proceeded to trial, respondent was convicted and
sentenced to death, and the Texas Court of Criminal Appeals
affirmed the conviction. Rejecting respondent’s argument
that “a trial judge who did not witness the actual voir dire
cannot, as a matter of law, fairly evaluate a Batson chal-
lenge,” id., at 173, the Court of Criminal Appeals wrote:

“There are many factors which a trial judge—even one
who did not preside over the voir dire examinations—
can consider in determining whether the opponent of the
peremptory strikes has met his burden. These include
the nature and strength of the parties’ arguments dur-
ing the Batson hearing and the attorneys’ demeanor and
credibility. And, when necessary, a trial judge who has
not witnessed the voir dire may refer to the record,” id.,
at 173-174 (footnote omitted).

With respect to the strike of juror Owens, the court held
that Judge Wallace’s acceptance of the prosecutor’s explana-
tion was not clearly erroneous and noted that “[t]he record
does reflect that Owens was congenial and easygoing during
voir dire and that her attitude was less formal than that of
other veniremembers.” Id., at 172. This Court denied re-
spondent’s petition for a writ of certiorari. Haynes v. Texas,
535 U. S. 999 (2002).

After the Texas courts denied his application for state ha-
beas relief, respondent filed a federal habeas petition. The
District Court denied the petition and observed that this
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Court had never held that the deference to state-court fac-
tual determinations that is mandated by the federal habeas
statute is inapplicable when the judge ruling on a Batson
objection did not observe the jury selection. App. to Pet.
for Cert. 80, n. 10.

A panel of the Court of Appeals granted a certificate of
appealability with respect to respondent’s Batson objections
concerning Owens and one other prospective juror. Haynes
v. Quarterman, 526 F. 3d 189, 202 (CA5 2008). In its opinion
granting the certificate, the panel discussed our opinion in
Snyder at length and then concluded:

“Under Snyder’s application of Batson, . .. an appellate
court applying Batson arguably should find clear error
when the record reflects that the trial court was not able
to verify the aspect of the juror’s demeanor upon which
the prosecutor based his or her peremptory challenge.”
526 F. 3d, at 199.

When the same panel later ruled on the merits of re-
spondent’s Batson claim regarding juror Owens,' the court
adopted the rule that it had previously termed “arguablle].”
See 526 F. 3d, at 199; Haynes v. Quarterman, 561 F. 3d 535,
541 (CA5 2009). The court concluded that the decisions of
the state courts were not owed “AEDPA deference” in this
case “because the state courts engaged in pure appellate
fact-finding for an issue that turns entirely on demeanor.”
Ibid. The court then held that

“no court, including ours, can now engage in a proper
adjudication of the defendant’s demeanor-based Bat-
son challenge as to prospective juror Owens because we
will be relying solely on a paper record and would
thereby contravene Batson and its clearly-established

1 Because the panel held that the strike of Owens violated Batson, the
panel did not rule on the legitimacy of the other strike as to which a
certificate of appealability had been issued. Haynes v. Quarterman, 561
F. 3d 535, 541, n. 2 (CA5 2009).
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‘factual inquiry’ requirement. See, e.g., Snyder, [552
U.S., at 477]; Batson, [476 U.S., at 95].” Ibid. (foot-
note omitted).

II

Respondent cannot obtain federal habeas relief under 28
U. S. C. §2254(d)(1) unless he can show that the decision of
the Texas Court of Criminal Appeals “was contrary to, or
involved an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court.” A legal
principle is “clearly established” within the meaning of this
provision only when it is embodied in a holding of this Court.
See Carey v. Musladin, 549 U. S. 70, 74 (2006); Williams V.
Taylor, 529 U. S. 362, 412 (2000). Under §2254(d)(1), a ha-
beas petitioner may obtain relief (1) “if the state court ar-
rives at a conclusion opposite to that reached by this Court
on a question of law or if the state court decides a case differ-
ently than this Court has on a set of materially indistinguish-
able facts”; or (2) “if the state court identifies the correct
governing legal principle from this Court’s decisions but un-
reasonably applies that principle to the facts of the prisoner’s
case.” Id., at 413.

I11

In holding that respondent is entitled to a new trial, the
Court of Appeals cited two decisions of this Court, Batson
and Snyder, but neither of these cases held that a demeanor-
based explanation for a peremptory challenge must be re-
jected unless the judge personally observed and recalls the
relevant aspect of the prospective juror’s demeanor.

The Court of Appeals appears to have concluded that Bat-
son supports its decision because Batson requires a judge
ruling on an objection to a peremptory challenge to “ ‘under-
take “a sensitive inquiry into such circumstantial and direct
evidence of intent as may be available.”’” 561 F. 3d, at 540
(quoting Batson, 476 U. S., at 93, in turn quoting Arlington
Heights v. Metropolitan Housing Development Corp., 429
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U. S. 252, 266 (1977)). This general requirement, however,
did not clearly establish the rule on which the Court of Ap-
peals’ decision rests. Batson noted the need for a judge rul-
ing on an objection to a peremptory challenge to “tak[e] into
account all possible explanatory factors in the particular
case,” 476 U.S., at 95 (internal quotation marks omitted).
See also Miller-El v. Dretke, 545 U. S. 231, 239 (2005); John-
son v. California, 545 U. S. 162, 170 (2005). Thus, where
the explanation for a peremptory challenge is based on a pro-
spective juror’s demeanor, the judge should take into ac-
count, among other things, any observations of the juror that
the judge was able to make during the voir dire. But Bat-
son plainly did not go further and hold that a demeanor-
based explanation must be rejected if the judge did not
observe or cannot recall the juror’s demeanor.

Nor did we establish such a rule in Snyder.? In that case,
the judge who presided over the voir dire also ruled on the
Batson objections, and thus we had no occasion to consider
how Batson applies when different judges preside over these
two stages of the jury selection process. Snyder, 552 U. S.,
at 475-478. The part of Snyder on which the Court of Ap-
peals relied concerned a very different problem. The prose-
cutor in that case asserted that he had exercised a peremp-
tory challenge for two reasons, one of which was based on
demeanor (i. e., that the juror had appeared to be nervous),
and the trial judge overruled the Batson objection without
explanation. 552 U. S., at 478-479. We concluded that the
record refuted the explanation that was not based on de-

2Even if Snyder did alter or add to Batson’s rule (as the Court of Ap-
peals seems to have concluded), Snyder could not have constituted “clearly
established Federal law as determined by” this Court for purposes of re-
spondent’s habeas petition because we decided Snyder nearly six years
after his conviction became final and more than six years after the rele-
vant state-court decision. See Williams v. Taylor, 529 U.S. 362, 390
(2000) (opinion for the Court by STEVENS, J.); id., at 412 (opinion for the
Court by O’Connor, J.).
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meanor and, in light of the particular circumstances of the
case, we held that the peremptory challenge could not be
sustained on the demeanor-based ground, which might not
have figured in the trial judge’s unexplained ruling. Id., at
479-486. Nothing in this analysis supports the blanket rule
on which the decision below appears to rest.

The opinion in Snyder did note that when the explanation
for a peremptory challenge “invoke[s] a juror’s demeanor,”
the trial judge’s “firsthand observations” are of great impor-
tance. Id., at 477. And in explaining why we could not as-
sume that the trial judge had credited the claim that the
juror was nervous, we noted that, because the peremptory
challenge was not exercised until some time after the juror
was questioned, the trial judge might not have recalled the
juror’s demeanor. Id., at 479. These observations do not
suggest that, in the absence of a personal recollection of the
juror’s demeanor, the judge could not have accepted the
prosecutor’s explanation. Indeed, Snyder quoted the obser-
vation in Hernandez v. New York, 500 U. S. 352, 365 (1991)
(plurality opinion), that the best evidence of the intent of
the attorney exercising a strike is often that attorney’s de-
meanor. See 552 U. S., at 477.

Accordingly, we hold that no decision of this Court clearly
establishes the categorical rule on which the Court of Ap-
peals appears to have relied, and we therefore reverse the
judgment and remand the case for proceedings consistent
with this opinion. Our decision does not mandate the rejec-
tion of respondent’s Batson claim regarding juror Owens.
On remand, the Court of Appeals may consider whether the
Texas Court of Criminal Appeals’ determination may be
overcome under the federal habeas statute’s standard for re-
viewing a state court’s resolution of questions of fact.

It 1s so ordered.
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FLORIDA ». POWELL

CERTIORARI TO THE SUPREME COURT OF FLORIDA
No. 08-1175. Argued December 7, 2009—Decided February 23, 2010

In a pathmarking decision, Miranda v. Arizona, 384 U.S. 436, 471, this

Court held that an individual must be “clearly informed,” prior to custo-
dial questioning, that he has, among other rights, “the right to consult
with a lawyer and to have the lawyer with him during interrogation.”

After arresting respondent Powell, but before questioning him,
Tampa police read him their standard Miranda form, stating, inter alia:
“You have the right to talk to a lawyer before answering any of our
questions,” and “[ylou have the right to use any of these rights at any
time you want during this interview.” Powell then admitted he owned
a handgun found in a police search. He was charged with possession of
a weapon by a convicted felon in violation of Florida law. The trial
court denied Powell’s motion to suppress his inculpatory statements,
which was based on the contention that the Miranda warnings he
received did not adequately convey his right to the presence of an attor-
ney during questioning. Powell was convicted of the gun-possession
charge, but the intermediate appellate court held that the trial court
should have suppressed the statements. The Florida Supreme Court
agreed. It noted that both Miranda and the State Constitution require
that a suspect be clearly informed of the right to have a lawyer present
during questioning. The advice Powell received was misleading, the
court believed, because it suggested that he could consult with an attor-
ney only before the police started to question him and did not convey
his entitlement to counsel’s presence throughout the interrogation.

Held:

1. This Court has jurisdiction to hear this case. Powell contends that
jurisdiction is lacking because the Florida Supreme Court relied on the
State’s Constitution as well as Miranda, hence the decision rested on
an adequate and independent state ground. See Coleman v. Thomp-
son, 501 U. S. 722, 729. Under Michigan v. Long, 463 U. S. 1032, 1040-
1041, however, when a state-court decision fairly appears to rest primar-
ily on federal law, or to be interwoven with federal law, and the
adequacy and independence of any possible state-law ground is not clear
from the face of its opinion, this Court presumes that federal law con-
trolled the state court’s decision. Although invoking Florida’s Consti-
tution and precedent in addition to this Court’s decisions, the Florida
court did not expressly assert that state-law sources gave Powell rights
distinct from, or broader than, those delineated in Miranda. See Long,
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463 U. S., at 1044. The state-court opinion consistently trained on what
Miranda demands, rather than on what Florida law independently re-
quires. This Court therefore cannot identify, “from the face of the opin-
ion,” a clear statement that the decision rested on a state ground sepa-
rate from Miranda. See Long, 463 U. S., at 1041. Because the opinion
does not “indicat[e] clearly and expressly that it is alternatively based
on bona fide separate, adequate, and independent [state] grounds,” ibid.,
this Court has jurisdiction. Pp. 56-59.

2. Advice that a suspect has “the right to talk to a lawyer before
answering any of [the law enforcement officers’] questions,” and that he
can invoke this right “at any time . . . during th[e] interview,” satisfies
Miranda. Pp. 59-64.

(@) Miranda requires that a suspect “be warned prior to any ques-
tioning . . . that he has the right to the presence of an attorney.” 384
U.S., at 479. This Miranda warning addresses the Court’s particular
concern that “[t]he circumstances surrounding in-custody interrogation
can operate very quickly to overbear the will of one merely made aware
of his privilege [to remain silent] by his interrogators.” Id., at 469.
Responsive to that concern, the Court stated, as “an absolute prerequi-
site to interrogation,” that an individual held for questioning “must be
clearly informed that he has the right to consult with a lawyer and to
have the lawyer with him during interrogation.” Id., at 471. While
the warnings prescribed by Miranda are invariable, this Court has not
dictated the words in which the essential information must be conveyed.
See, e. g., California v. Prysock, 453 U.S. 355, 359. In determining
whether police warnings were satisfactory, reviewing courts are not re-
quired to “examine [them] as if construing a will or defining the terms of
an easement. The inquiry is simply whether the warnings reasonably
‘convely] to [a suspect] his rights as required by Miranda.”” Duck-
worth v. Eagan, 492 U. S. 195, 203. Pp. 59-60.

(b) The warnings Powell received satisfy this standard. By in-
forming Powell that he had “the right to talk to a lawyer before answer-
ing any of [their] questions,” the Tampa officers communicated that he
could consult with a lawyer before answering any particular question.
And the statement that Powell had “the right to use any of [his] rights
at any time [he] want[ed] during th[e] interview” confirmed that he
could exercise his right to an attorney while the interrogation was un-
derway. In combination, the two warnings reasonably conveyed the
right to have an attorney present, not only at the outset of interrogation,
but at all times. To reach the opposite conclusion, <. e., that the attor-
ney would not be present throughout the interrogation, the suspect
would have to imagine the counterintuitive and unlikely scenario that,
in order to consult counsel, he would be obliged to exit and reenter
the interrogation room between each query. Likewise unavailing is the
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Florida Supreme Court’s conclusion that the warning was misleading
because the temporal language that Powell could “talk to a lawyer be-
fore answering any of [the officers’] questions” suggested he could con-
sult with an attorney only before the interrogation started. In context,
the term “before” merely conveyed that Powell’s right to an attorney
became effective before he answered any questions at all. Nothing in
the words used indicated that counsel’s presence would be restricted
after the questioning commenced. Powell suggests that today’s holding
will tempt law enforcement agencies to end-run Miranda by amending
their warnings to introduce ambiguity. But, as the Federal Govern-
ment explains, it is in law enforcement’s own interest to state warnings
with maximum clarity in order to reduce the risk that a court will later
find the advice inadequate and therefore suppress a suspect’s statement.
The standard warnings used by the Federal Bureau of Investigation are
admirably informative, but the Court declines to declare their pre-
cise formulation necessary to meet Miranda’s requirements. Different
words were used in the advice Powell received, but they communicated
the same message. Pp. 60-64.

998 So. 2d 531, reversed and remanded.

GINSBURG, J., delivered the opinion of the Court, in which ROBERTS,
C. J., and ScALIA, KENNEDY, THOMAS, ALITO, and SOTOMAYOR, JJ., joined,
and in which BREYER, J., joined as to Part II. STEVENS, J,, filed a dissent-
ing opinion, in which BREYER, J., joined as to Part II, post, p. 64.

Joseph W. Jacquot, Deputy Attorney General of Florida,
argued the cause for petitioner. With him on the briefs
were Bill McCollum, Attorney General, Carolyn M. Snur-
kowsk1, Assistant Deputy Attorney General, Ronald A. La-
than, Deputy Solicitor General, Scott D. Makar, Solicitor
General, Robert J. Krauss, Chief-Assistant Attorney Gen-
eral, and Susan M. Shanahan, Assistant Attorney General.

David A. O’Neil argued the cause for the United States
as amicus curiae urging reversal. With him on the brief
were Solicitor General Kagan, Assistant Attorney General
Breuer, Deputy Solicitor General Dreeben, and Daniel S.
Goodman.

Deborah Kucer Brueckheimer argued the cause for re-
spondent. With her on the brief were James Marion Moor-
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man, Cynthia J. Dodge, Mara V. J. Senn, Anthony J. Franze,
and Craig A. Stewart.*

JUSTICE GINSBURG delivered the opinion of the Court.

In a pathmarking decision, Miranda v. Arizona, 384 U. S.
436, 471 (1966), the Court held that an individual must be
“clearly informed,” prior to custodial questioning, that he
has, among other rights, “the right to consult with a lawyer
and to have the lawyer with him during interrogation.”
The question presented in this case is whether advice that a
suspect has “the right to talk to a lawyer before answering
any of [the law enforcement officers’] questions,” and that he
can invoke this right “at any time . . . during th[e] interview,”
satisfies Miranda. We hold that it does.

I

On August 10, 2004, law enforcement officers in Tampa,
Florida, seeking to apprehend respondent Kevin Dewayne
Powell in connection with a robbery investigation, entered
an apartment rented by Powell’s girlfriend. 969 So. 2d 1060,
1063 (Fla. App. 2007). After spotting Powell coming from a
bedroom, the officers searched the room and discovered a
loaded nine-millimeter handgun under the bed. Ibid.

The officers arrested Powell and transported him to the
Tampa police headquarters. Ibid. Once there, and before
asking Powell any questions, the officers read Powell the
standard Tampa Police Department Consent and Release
Form 310. Id., at 1063-1064. The form states:

*Briefs of amici curiae urging affirmance were filed for the Florida
Association of Criminal Defense Lawyers by Sonya Rudenstine, Michael
Ufferman, and D. Todd Doss; for the National Association of Criminal
Defense Lawyers et al. by Linda T. Coberly, Gene C. Schaerr, Geoffrey P.
Eaton, Jonathan D. Hacker, and Frances H. Pratt; and for Richard A.
Leo by Christopher D. Man.

Gary Lee Caldwell filed a brief for the Florida Public Defender Associa-
tion, Inc., as amicus curiae.
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“You have the right to remain silent. If you give up
the right to remain silent, anything you say can be used
against you in court. You have the right to talk to a
lawyer before answering any of our questions. If you
cannot afford to hire a lawyer, one will be appointed for
you without cost and before any questioning. You have
the right to use any of these rights at any time you want
during this interview.” App. 3. See also 969 So. 2d,
at 1064.

Acknowledging that he had been informed of his rights,
that he “underst[oo]d them,” and that he was “willing to
talk” to the officers, Powell signed the form. App. 3. He
then admitted that he owned the handgun found in the apart-
ment. Powell knew he was prohibited from possessing a
gun because he had previously been convicted of a felony,
but said he had nevertheless purchased and carried the fire-
arm for his protection. See 969 So. 2d, at 1064; App. 29.

Powell was charged in state court with possession of a
weapon by a prohibited possessor, in violation of Fla. Stat.
Ann. §790.23(1) (West 2007). Contending that the Miranda
warnings were deficient because they did not adequately con-
vey his right to the presence of an attorney during question-
ing, he moved to suppress his inculpatory statements. The
trial court denied the motion, concluding that the officers had
properly notified Powell of his right to counsel. 969 So. 2d,
at 1064; App. 28. A jury convicted Powell of the gun-
possession charge. 969 So. 2d, at 1064.

On appeal, the Florida Second District Court of Appeal
held that the trial court should have suppressed Powell’s
statements. [Id., at 1067. The Miranda warnings, the ap-
pellate court concluded, did not “adequately inform [Powell]
of his . . . right to have an attorney present throughout [the]
interrogation.” 969 So. 2d, at 1063. Considering the issue
to be “one of great public importance,” the court certified
the following question to the Florida Supreme Court:
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“Does the failure to provide express advice of the right
to the presence of counsel during questioning vitiate Mi-
randa warnings which advise of both (A) the right to
talk to a lawyer ‘before questioning’ and (B) the ‘right
to use’ the right to consult a lawyer ‘at any time’ during
questioning?” Id., at 1067-1068 (some internal quota-
tion marks and some capitalization omitted).

Surveying decisions of this Court as well as Florida prece-
dent, the Florida Supreme Court answered the certified
question in the affirmative. 998 So. 2d 531, 532 (2008).
“Both Miranda and article I, section 9 of the Florida Consti-
tution,”! the Florida High Court noted, “require that a sus-
pect be clearly informed of the right to have a lawyer pres-
ent during questioning.” Id., at 542. The court found that
the advice Powell received was misleading because it sug-
gested that Powell could “only consult with an attorney be-
fore questioning” and did not convey Powell’s entitlement to
counsel’s presence throughout the interrogation. Id., at 541.
Nor, in the court’s view, did the final catchall warning—
“[ylou have the right to use any of these rights at any time
you want during this interview”—cure the defect the court
perceived in the right-to-counsel advice: “The catch-all
phrase did not supply the missing warning of the right to
have counsel present during police questioning,” the court
stated, for “a right that has never been expressed cannot be
reiterated.” Ibid.

Justice Wells dissented. He considered it “unreasonable
to conclude that the broad, unqualified language read to Pow-
ell would lead a person of ordinary intelligence to believe
that he or she had a limited right to consult with an attorney
that could only be exercised before answering the first ques-
tion posed by law enforcement.” Id., at 544. The final sen-
tence of the warning, he stressed, “avoid[ed] the implica-

! Article I, §9 of the Florida Constitution states that “[nJo person shall
... be compelled in any criminal matter to be a witness against oneself.”
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tion—unreasonable as it may [have] be[en]—that advice con-
cerning the right of access to counsel before questioning
conveys the message that access to counsel is foreclosed dur-
g questioning.” Ibid. (internal quotation marks omitted).
Criticizing the majority’s “technical adherence to language
. . . that has no connection with whether the person who
confessed understood his or her rights,” id., at 545, he con-
cluded that “[t]he totality of the warning reasonably con-
veyed to Powell his continuing right of access to counsel,”
id., at 544.

We granted certiorari, 557 U. S. 918 (2009), and now re-
verse the judgment of the Florida Supreme Court.

II

We first address Powell’s contention that this Court lacks
jurisdiction to hear this case because the Florida Supreme
Court, by relying not only on Miranda but also on the Flor-
ida Constitution, rested its decision on an adequate and inde-
pendent state ground. Brief for Petitioner 15-23. See
Coleman v. Thompson, 501 U. S. 722, 729 (1991) (“This Court
will not review a question of federal law decided by a state
court if the decision . . . rests on a state law ground that is
independent of the federal question and adequate to support
the judgment.”). “It is fundamental,” we have observed,
“that state courts be left free and unfettered by us in inter-
preting their state constitutions.” Minnesota v. National
Tea Co., 309 U. S. 551, 557 (1940). “But it is equally impor-
tant that ambiguous or obscure adjudications by state courts
do not stand as barriers to a determination by this Court of
the validity under the federal constitution of state action.”
Ibid.

To that end, we announced, in Michigan v. Long, 463 U. S.
1032, 1040-1041 (1983), the following presumption:

“IWlhen . .. a state court decision fairly appears to rest
primarily on federal law, or to be interwoven with the
federal law, and when the adequacy and independence of
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any possible state law ground is not clear from the face
of the opinion, we will accept as the most reasonable
explanation that the state court decided the case the
way it did because it believed that federal law required
it to do so0.”

At the same time, we adopted a plain-statement rule to avoid
the presumption: “If the state court decision indicates clearly
and expressly that it is alternatively based on bona fide sepa-
rate, adequate, and independent grounds, we, of course, will
not undertake to review the decision.” Id., at 1041.2

Under the Long presumption, we have jurisdiction to en-
tertain this case. Although invoking Florida’s Constitution
and precedent in addition to this Court’s decisions, the Flor-
ida Supreme Court treated state and federal law as inter-
changeable and interwoven; the court at no point expressly
asserted that state-law sources gave Powell rights distinct
from, or broader than, those delineated in Miranda. See
Long, 463 U. S., at 1044.

Beginning with the certified question—whether the advice
the Tampa police gave to Powell “vitiate[d] Miranda,” 998
So. 2d, at 532 (internal quotation marks and some capitaliza-
tion omitted)—and continuing throughout its opinion, the
Florida Supreme Court trained on what Miranda demands,

2Dissenting in Michigan v. Long, 463 U. S. 1032, 1065 (1983), JUSTICE
STEVENS did not urge, as he now does, inspection of state-court decisions
to count the number of citations to state and federal provisions and opin-
ions, or heroic efforts to fathom what the state court really meant. See
post, at 66-70 (dissenting opinion). Instead, his preferred approach was
as clear as the Court’s. Inlieu of “presuming that adequate state grounds
are not independent unless it clearly appears otherwise,” he would have
“presum[ed] that adequate state grounds are independent unless it clearly
appears otherwise.” Long, 463 U. S., at 1066; see post, at 65-66, n. 1.
Either presumption would avoid arduous efforts to detect, case by case,
whether a state ground of decision is truly “independent of the [state
court’s] understanding of federal law.” Long, 463 U. S., at 1066. Today,
however, the dissent would require this Court to engage in just that sort
of inquiry.


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


58 FLORIDA ». POWELL

Opinion of the Court

rather than on what Florida law independently requires.
See, e. g., 998 So. 2d, at 533 (“The issue before this Court is
whether the failure to provide express advice of the right to
the presence of counsel during custodial interrogation vio-
lates the principles espoused in Miranda v. Arizona, 384
U. S. 436.”); id., at 538 (“[T]he issue of [what] Miranda re-
quires . . . has been addressed by several of the Florida dis-
trict courts of appeal.”); id., at 542 (Powell received a “nar-
rower and less functional warning than that required by
Miranda.”).?  We therefore cannot identify, “from the face
of the opinion,” a clear statement that the decision rested on
a state ground separate from Miranda. See Long, 463 U. S.,
at 1041 (the state court “need only make clear by a plain
statement in its judgment or opinion that the federal cases
are being used only for the purpose of guidance, and do not
themselves compel the result that the court has reached”).
“To avoid misunderstanding, the [Florida] Supreme Court

3JUSTICE STEVENS suggests that these statements refer to Miranda
only in a “generic” sense to mean “the warnings suspects must be given
before interrogation.” Post, at 70. This explanation fails to account for
the Florida Supreme Court’s repeated citations to the opinion in Miranda.
In context, it is obvious that the court was attempting to home in on what
that opinion—which, of course, interpreted only the Federal Constitution
and not Florida law—requires. See, e. g., 998 So. 2d 531, 533, 534, 537,
538, 539, 540, 541, 542 (2008).

4JUSTICE STEVENS agrees that the Florida Supreme Court’s decision is
interwoven with federal law, post, at 70, and lacks the plain statement
contemplated by Long, post, at 66. Nevertheless, he finds it possible to
discern an independent state-law basis for the decision. As Long makes
clear, however, “when . . . [the] state court decision fairly appears to . .. be
interwoven with . . . federal law,” the only way to avoid the jurisdictional
presumption is to provide a plain statement expressing independent reli-
ance on state law. 463 U.S., at 1040. It is this plain statement that
makes “the adequacy and independence of any possible state law ground
... clear from the face of the opinion.” Id., at 1040-1041. See also Ohio
v. Robinette, 519 U. S. 33, 44 (1996) (GINSBURG, J., concurring in judgment)
(“Long governs even when, all things considered, the more plausible read-
ing of the state court’s decision may be that the state court did not regard
the Federal Constitution alone as a sufficient basis for its ruling.”).
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must itself speak with the clarity it sought to require of its
State’s police officers.” Ohio v. Robinette, 519 U. S. 33, 45
(1996) (GINSBURG, J., concurring in judgment).

Powell notes that “‘state courts are absolutely free to in-
terpret state constitutional provisions to accord greater pro-
tection to individual rights than do similar provisions of the
United States Constitution.”” Brief for Respondent 19-20
(quoting Arizona v. Evans, 514 U. S. 1, 8 (1995)). See also,
e. 9., Oregon v. Hass, 420 U. S. 714, 719 (1975); Cooper v. Cali-
fornia, 386 U. S. 58, 62 (1967). Powell is right in this regard.
Nothing in our decision today, we emphasize, trenches on the
Florida Supreme Court’s authority to impose, based on the
State’s Constitution, any additional protections against co-
erced confessions it deems appropriate. But because the
Florida Supreme Court’s decision does not “indicat[e] clearly
and expressly that it is alternatively based on bona fide sepa-
rate, adequate, and independent [state] grounds,” Long, 463
U. S., at 1041, we have jurisdiction to decide this case.

III
A

To give force to the Constitution’s protection against
compelled self-incrimination, the Court established in Mi-
randa “certain procedural safeguards that require police to
advise criminal suspects of their rights under the Fifth and
Fourteenth Amendments before commencing custodial inter-
rogation.” Duckworth v. Eagan, 492 U. S. 195, 201 (1989).
Intent on “giv[ing] concrete constitutional guidelines for law
enforcement agencies and courts to follow,” 384 U. S., at 441-
442, Miranda prescribed the following four now-familiar
warnings:

“[A suspect] must be warned prior to any questioning
[1] that he has the right to remain silent, [2] that any-
thing he says can be used against him in a court of law,
[3] that he has the right to the presence of an attorney,
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and [4] that if he cannot afford an attorney one will be
appointed for him prior to any questioning if he so de-
sires.” Id., at 479.

Miranda’s third warning—the only one at issue here—ad-
dresses our particular concern that “[t]he circumstances sur-
rounding in-custody interrogation can operate very quickly
to overbear the will of one merely made aware of his privi-
lege [to remain silent] by his interrogators.” Id., at 469.
Responsive to that concern, we stated, as “an absolute pre-
requisite to interrogation,” that an individual held for ques-
tioning “must be clearly informed that he has the right to
consult with a lawyer and to have the lawyer with him
during interrogation.” Id., at 471. The question before
us is whether the warnings Powell received satisfied this
requirement.

The four warnings Miranda requires are invariable, but
this Court has not dictated the words in which the essential
information must be conveyed. See California v. Prysock,
453 U.S. 355, 359 (1981) (per curiam) (“This Court has
never indicated that the rigidity of Miranda extends to the
precise formulation of the warnings given a criminal defend-
ant.” (internal quotation marks omitted)); Rhode Island v.
Innis, 446 U.S. 291, 297 (1980) (safeguards against self-
incrimination include “Miranda warnings . . . or their equiva-
lent”). In determining whether police officers adequately
conveyed the four warnings, we have said, reviewing courts
are not required to examine the words employed “as if con-
struing a will or defining the terms of an easement. The
inquiry is simply whether the warnings reasonably ‘convel[y]
to [a suspect] his rights as required by Miranda.”” Duck-
worth, 492 U. S., at 203 (quoting Prysock, 453 U. S., at 361).

B

Our decisions in Prysock and Duckworth inform our judg-
ment here. Both concerned a suspect’s entitlement to ade-


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


Cite as: 559 U. S. 50 (2010) 61

Opinion of the Court

quate notification of the right to appointed counsel. In Pry-
sock, an officer informed the suspect of, inter alia, his right
to a lawyer’s presence during questioning and his right to
counsel appointed at no cost. 453 U. S., at 3566-357. The
Court of Appeals held the advice inadequate to comply with
Miranda because it lacked an express statement that the
appointment of an attorney would occur prior to the impend-
ing interrogation. See 453 U. S., at 358-359. We reversed.
Id., at 362. “[N]othing in the warnings,” we observed, “sug-
gested any limitation on the right to the presence of ap-
pointed counsel different from the clearly conveyed rights to
a lawyer in general, including the right to a lawyer before
[the suspect is] questioned, . . . while [he is] being questioned,
and all during the questioning.” Id., at 360-361 (internal
quotation marks omitted).

Similarly, in Duckworth, we upheld advice that, in relevant
part, communicated the right to have an attorney present
during the interrogation and the right to an appointed attor-
ney, but also informed the suspect that the lawyer would be
appointed “if and when [the suspect goes] to court.” 492
U.S., at 198 (emphasis deleted; internal quotation marks
omitted). “The Court of Appeals thought th[e] ‘if and when
you go to court’ language suggested that only those accused
who can afford an attorney have the right to have one pres-
ent before answering any questions.” Id., at 203 (some in-
ternal quotation marks omitted). We thought otherwise.
Under the relevant state law, we noted, “counsel is appointed
at [a] defendant’s initial appearance in court.” Id., at 204.
The “if and when you go to court” advice, we said, “simply
anticipate[d]” a question the suspect might be expected to
ask after receiving Miranda warnings, 1. e., “when [will he]
obtain counsel.” 492 U.S., at 204. Reading the “if and
when” language together with the other information con-
veyed, we held that the warnings, “in their totality, satisfied
Miranda.” Id., at 205.
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We reach the same conclusion in this case. The Tampa
officers did not “entirely omi[t],” post, at 72, any information
Miranda required them to impart. They informed Powell
that he had “the right to talk to a lawyer before answering
any of [their] questions” and “the right to use any of [his]
rights at any time [he] want[ed] during th[e] interview.”
App. 3. The first statement communicated that Powell
could consult with a lawyer before answering any particular
question, and the second statement confirmed that he could
exercise that right while the interrogation was underway.
In combination, the two warnings reasonably conveyed Pow-
ell’s right to have an attorney present, not only at the outset
of interrogation, but at all times.?

To reach the opposite conclusion, 7. e., that the attorney
would not be present throughout the interrogation, the sus-
pect would have to imagine an unlikely scenario: To consult
counsel, he would be obliged to exit and reenter the interro-
gation room between each query. A reasonable suspect in a
custodial setting who has just been read his rights, we be-
lieve, would not come to the counterintuitive conclusion that
he is obligated, or allowed, to hop in and out of the holding
area to seek his attorney’s advice.’ Instead, the suspect

5 JUSTICE STEVENS asserts that the Court today approves, for “the first
timel,] . . . a warning which, if given its natural reading, entirely omitted
an essential element of a suspect’s rights.” Post, at 72. See also post, at
75-76 (“[TThe warning entirely failed to inform [Powell] of the separate
and distinet right ‘to have counsel present during any questioning.’”).
We find the warning in this case adequate, however, only because it com-
municated just what Miranda prescribed. JUSTICE STEVENS ascribes a
different meaning to the warning Powell received, but he cannot credibly
suggest that the Court regards the warning to have omitted a vital ele-
ment of Powell’s rights.

51t is equally unlikely that the suspect would anticipate a scenario of
this order: His lawyer would be admitted into the interrogation room each
time the police ask him a question, then ushered out each time the sus-
pect responds.


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


Cite as: 559 U. S. 50 (2010) 63

Opinion of the Court

would likely assume that he must stay put in the interroga-
tion room and that his lawyer would be there with him the
entire time.”

The Florida Supreme Court found the warning misleading
because it believed the temporal language—that Powell
could “talk to a lawyer before answering any of [the officers’]
questions”—suggested Powell could consult with an attorney
only before the interrogation started. 998 So. 2d, at 541.
See also Brief for Respondent 28-29. In context, however,
the term “before” merely conveyed when Powell’s right to
an attorney became effective—namely, before he answered
any questions at all. Nothing in the words used indicated
that counsel’s presence would be restricted after the ques-
tioning commenced. Instead, the warning communicated
that the right to counsel carried forward to and through the
interrogation: Powell could seek his attorney’s advice before
responding to “any of [the officers’] questions” and “at any
time . . . during thle] interview.” App. 3 (emphasis added).
Although the warnings were not the clearest possible formu-
lation of Miranda’s right-to-counsel advisement, they were
sufficiently comprehensive and comprehensible when given a
commonsense reading.

Pursuing a different line of argument, Powell points out
that most jurisdictions in Florida and across the Nation ex-
pressly advise suspects of the right to have counsel present
both before and during interrogation. Brief for Respondent
41-44. 1If we find the advice he received adequate, Powell
suggests, law enforcement agencies, hoping to obtain unin-
formed waivers, will be tempted to end-run Miranda by
amending their warnings to introduce ambiguity. Brief for

" Although it does not bear on our decision, Powell seems to have under-
stood the warning this way. The following exchange between Powell and
his attorney occurred when Powell testified at his trial:

“Q. You waived the right to have an attorney present during your ques-
tioning by detectives; is that what you're telling this jury?

“A. Yes.” App. 80.
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Respondent 50-53. But as the United States explained as
amicus curiae in support of the State of Florida, “law en-
forcement agencies have little reason to assume the litigation
risk of experimenting with novel Miranda formulations,”
Brief for United States 6; instead, it is “desirable police prac-
tice” and “in law enforcement’s own interest” to state warn-
ings with maximum clarity, id., at 12. See also id., at 11
(“By using a conventional and precise formulation of the
warnings, police can significantly reduce the risk that a court
will later suppress the suspect’s statement on the ground
that the advice was inadequate.”).

For these reasons, “all . . . federal law enforcement agen-
cies explicitly advise . . . suspect[s] of the full contours of
each [Miranda] right, including the right to the presence
of counsel during questioning.” Id., at 12. The standard
warnings used by the Federal Bureau of Investigation are
exemplary. They provide, in relevant part: “You have the
right to talk to a lawyer for advice before we ask you any
questions. You have the right to have a lawyer with you
during questioning.” Ibid., n. 3 (internal quotation marks
omitted). This advice is admirably informative, but we de-
cline to declare its precise formulation necessary to meet
Miranda’s requirements. Different words were used in the
advice Powell received, but they communicated the same es-

sential message.
* k k

For the reasons stated, the judgment of the Supreme
Court of Florida is reversed, and the case is remanded for
further proceedings not inconsistent with this opinion.

It 1s so ordered.

JUSTICE STEVENS, with whom JUSTICE BREYER joins as
to Part II, dissenting.

Today, the Court decides a case in which the Florida Su-
preme Court held a local police practice violated the Florida
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Constitution. The Court’s power to review that decision is
doubtful at best; moreover, the Florida Supreme Court has
the better view on the merits.

I

In this case, the Florida Supreme Court concluded that
“Ibloth Miranda and article I, section 9 of the Florida Con-
stitution require that a suspect be clearly informed of the
right to have a lawyer present during questioning,” and that
the warnings given to Powell did not satisfy either the State
or the Federal Constitution. 998 So. 2d 531, 542 (2008). In
my view, the Florida Supreme Court held on an adequate
and independent state-law ground that the warnings pro-
vided to Powell did not sufficiently inform him of the “‘right
to a lawyer’s help’” under the Florida Constitution, id., at
535. This Court therefore lacks jurisdiction to review the
judgment below, notwithstanding the failure of that court to
include some express sentence that would satisfy this Court’s
“plain-statement rule,” ante, at 57.

The adequate-and-independent-state-ground doctrine rests
on two “cornerstones”: “[rlespect for the independence of
state courts” and “avoidance of rendering advisory opin-
ions.” Michigan v. Long, 463 U.S. 1032, 1040 (1983). In
Long, the Court adopted a novel presumption in favor of ju-
risdiction when the independence of a state court’s state-law
judgment is not clear. But we only respect the independ-
ence of state courts and avoid rendering advisory opinions if
we limit the application of that presumption to truly ambigu-
ous cases.! This is not such a case.

!In my view, this Court would better respect the independence of state
courts by applying the opposite presumption, as it did in the years prior to
1983. See Lomng, 463 U. S., at 1066-1067 (STEVENS, J., dissenting). But
accepting Long as the law, we can limit its negative effects—unnecessary
intrusion into the business of the state courts and unnecessary advisory
opinions—only if we limit its application to cases in which the independ-
ence of the state-law ground is in serious doubt. See Pennsylvania v.
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“[T]f the same judgment would be rendered by the state
court after we corrected its views of federal laws, our review
could amount to nothing more than an advisory opinion.”
Herb v. Pitcairn, 324 U. S. 117, 126 (1945). In Long, we ad-
vised every state court of a formula by which it could assure
us that our review would indeed amount to nothing more
than an advisory opinion. The state court “need only make
clear by a plain statement in its judgment or opinion that
the federal cases are being used only for the purpose of guid-
ance, and do not themselves compel the result that the court
has reached.” 463 U.S., at 1041. That advice has some-
times been misunderstood as a command that unless such a
plain statement is included in a state-court opinion, the
court’s ruling cannot have rested on an adequate and inde-
pendent state ground. But the real question is whether
“the adequacy and independence of any possible state law
ground is . . . clear from the face of the opinion.” Id., at
1040-1041. Even if a state-court opinion does not include
the magic words set forth in Long, or some similarly explicit
sentence, we lack jurisdiction if it is nonetheless apparent
that the decision is indeed supported by an adequate and
independent state ground. Contrary to the assumption
made by the Court, we have no power to assume jurisdiction
that does not otherwise exist simply because the Florida Su-
preme Court did not include in its decision some express
statement that its interpretation of state law is independent.

In my view, we can tell from the face of the Florida Su-
preme Court’s opinion that “the decision rested on a state
ground separate from Miranda,” ante, at 58. This case is
easily distinguished from Long in that regard. In Long, al-
though the Michigan Supreme Court had twice cited the

Labron, 518 U. S. 938, 950 (1996) (STEVENS, J., dissenting) (“[ T]he unfortu-
nate effects of [its] rule” are “exacerbate[d] . . . to a nearly intolerable
degree” when the Long presumption is applied to cases in which “the
state-law ground supporting thle] judgmen]t] is so much clearer than has
been true on most prior occasions”).
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Michigan Constitution in its opinion, it “relied exclusively on
its understanding of Terry [v. Ohio, 392 U. S. 1 (1968),] and
other federal cases. Not a single state case was cited to
support the state court’s holding that the search of the pas-
senger compartment was unconstitutional.” 463 U.S., at
1043. There was, in short, nothing to “indicate that the de-
cision below rested on grounds in any way independent from
the state court’s interpretation of federal law.” Id., at 1044.

Other cases in which we have applied the Long presump-
tion have been similarly devoid of independent state-law
analysis. We typically apply the Long presumption when
the state court’s decision cited a state constitutional provi-
sion only a few times or not at all, and rested exclusively
upon federal cases or upon state cases that themselves cited
only federal law.? We have also applied Long when the

2See, e. ¢., Illinois v. Fisher, 540 U. S. 544, 547, n. (2004) (per curiam)
(describing decision below as relying upon the portion of a state precedent
that solely discussed due process under the Federal Constitution); Ohio v.
Robinette, 519 U. S. 33, 37 (1996) (“[TThe only cases [the opinion] discusses
or even cites are federal cases, except for one state case which itself ap-
plies the Federal Constitution”); Illinois v. Rodriguez, 497 U. S. 177, 182
(1990) (“The opinion does not rely on (or even mention) any specific provi-
sion of the Illinois Constitution, nor even the Illinois Constitution gener-
ally. Even the Illinois cases cited by the opinion rely upon no constitu-
tional provisions other than the Fourth and Fourteenth Amendments of
the United States Constitution”); Florida v. Riley, 488 U. S. 445, 448, n. 1
(1989) (plurality opinion) (finding Florida Supreme Court mentioned the
State Constitution three times but the discussion “focused exclusively on
federal cases dealing with the Fourth Amendment”); Michigan v. Chester-
nut, 486 U. S. 567, 571, n. 3 (1988) (describing state court as resting its
holding on two state cases that each relied upon federal law); New York v.
P. J Video, Inc., 475 U. S. 868, 872-873, n. 4 (1986) (“Here, the New York
Court of Appeals cited the New York Constitution only once, near the
beginning of its opinion . . . [and] repeatedly referred to the ‘First Amend-
ment’ and ‘Fourth Amendment’ during its discussion of the merits of the
case”); Oliver v. United States, 466 U. S. 170, 175, n. 5 (1984) (“The Maine
Supreme Judicial Court referred only to the Fourth Amendment . . . [and]
the prior state cases that the court cited also construed the Federal
Constitution”).
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state court’s decision indicated that under state law, the
relevant state constitutional provision is considered coexten-
sive with the federal one.? This case shares none of those
features.t

The Florida Supreme Court did not merely cite the Flor-
ida Constitution a time or two without state-law analysis.®
Rather, the court discussed and relied on the separate rights
provided under Art. I, §9, of the Florida Constitution. For
example, after a paragraph describing the general scope of

3See, e. g., Fitzgerald v. Racing Assn. of Central Iowa, 539 U. S. 103,
106 (2003) (“The Iowa Supreme Court’s opinion . . . says that ‘Tlowa courts
are to “apply the same analysis in considering the state equal protection
clause as . . . in considering the federal equal protection claim”’”); Penn-
sylvania v. Muniz, 496 U. S. 582, 588, n. 4 (1990) (state court explained
that relevant state constitutional provision “offers a protection against
self-incrimination identical to that provided by the Fifth Amendment” (in-
ternal quotation marks omitted)); Maryland v. Garrison, 480 U.S. 79,
83-84 (1987) (state-court opinion relied on state cases but indicated “that
the Maryland constitutional provision is construed in pari materia with
the Fourth Amendment”).

4T do not mean to suggest that this Court has never reached out beyond
these bounds in order to decide a case. For example, in Labron, 518 U. S.
938, we found that a state-court decision resting on the “Commonwealth’s
jurisprudence of the automobile exception,” Commonwealth v. Labron,
543 Pa. 86, 100, 669 A. 2d 917, 924 (1995), was not so clearly based on state
law that the Long presumption did not apply, even though only “some”
of the state cases discussed in the state court’s opinion analyzed federal
law. 518 U. S, at 939. The Court’s analysis proved wrong; on remand,
the Pennsylvania Supreme Court reaffirmed its prior holding and “explic-
itly note[d] that it was, in fact, decided upon independent state grounds,
i. e, Article I, Section 8 of the Pennsylvania Constitution.” Common-
wealth v. Labron, 547 Pa. 344, 345, 690 A. 2d 228 (1997). That we have
overreached before is no reason to repeat the mistake again.

5In examining what the state-court opinion said regarding state law,
and whether the state precedent cited in the opinion relied upon state law,
I am undertaking no effort more arduous than what the Court has typi-
cally undertaken in order to determine whether the Long presumption
applies: examining how frequently a state-court opinion cited state law,
whether state law is coextensive with federal law, and whether the cited
state cases relied upon federal law. See nn. 2-3, supra.
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Miranda warnings under federal law, the court explained the
general scope of warnings under state law. 998 So. 2d, at
534-535 (“[T]o ensure the voluntariness of confessions as re-
quired by article I, section 9 of the Florida Constitution,
this Court in Traylor v. State, 596 So. 2d 957 (Fla. 1992), out-
lined the . . . rights Florida suspects must be told of prior to
custodial interrogation,” which includes “‘that they have a
right to a lawyer’s help’”). See Miranda v. Arizona, 384
U.S. 436 (1966). The court consistently referred to these
state-law rights as separate and distinct from Miranda,
noting that in its earlier cases, it had explained that “the re-
quirements of both the Fifth Amendment, as explained
in Miranda, and the Florida Constitution, as explained in
Traylor,” include “the requirement that a suspect be in-
formed of the right to have counsel present during question-
ing.” 998 So. 2d, at 537-538. And when applying the law
to the specific facts of this case, the Florida Supreme Court
again invoked the specific and distinct “right to [a] lawyer’s
help” under the Florida Constitution. Id., at 540.
Moreover, the state cases relied upon by the Florida Su-
preme Court did not themselves rely exclusively on federal
law. The primary case relied upon for the state-law holding,
Traylor, rested exclusively upon state law. See 596 So. 2d,
at 961. In that decision, the Florida Supreme Court em-
braced the principle that “[wlhen called upon to decide mat-
ters of fundamental rights, Florida’s state courts are bound
under federalist principles to give primacy to our state Con-
stitution and to give independent legal import to every
phrase and clause contained therein.” Id., at 962. Elabo-
rating upon the meaning of Art. I, §9, of the Florida Con-
stitution, the Florida Supreme Court explained the roots of
Florida’s commitment to protecting its citizens from self-
incrimination. Florida has long “required as a matter of
state law that one charged with a crime be informed of his
rights prior to rendering a confession.” Id., at 964. It has
required warnings before some interrogations since at least
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1889, and has for that long excluded confessions obtained in
violation of those rules. Ibid. In sum, this case looks quite
different from those cases in which we have applied the Long
presumption in the past.

The Court concludes otherwise by relying primarily upon
the formulation of the certified question and restatements
of that question within the Florida Supreme Court’s opin-
ion. See ante, at 57-58. Yet while the certified question
asks whether particular phrases “vitiate[d] Miranda warn-
ings,” 998 So. 2d, at 532 (internal quotation marks, capitaliza-
tion, and footnote omitted), Miranda has become a generic
term to refer to the warnings suspects must be given before
interrogation, see Merriam-Webster’s Collegiate Dictionary
792 (11th ed. 2003) (defining “Miranda” as “of, relating to, or
being the legal rights of an arrested person to have an attor-
ney and to remain silent so as to avoid self-incrimination”).
Thus, its invocation of Miranda in the certified question and
in its statement of the issue presented is entirely consistent
with the fact that the state-law basis for its decision is fully
adequate and independent.

That said, I agree with the Court that the decision below
is interwoven with federal law. In reaching its state-law
holding, the Florida Supreme Court found Miranda and our
other precedents instructive.® But that alone is insufficient

The Florida Supreme Court need not have decided that state-law
sources “gave Powell rights . . . broader than . . . those delineated in
Miranda,” ante, at 57, in order for its judgment to have rested upon an
independent state-law ground. The independence of a state-law ground
may be especially clear when a state court explicitly finds that the state
constitution is more protective of a certain right than the national charter,
but a state constitutional provision is no less independent for providing
the same protection in a given case as does the federal provision, so long
as the content of the state-law right is not compelled by or dependent
upon federal law. Unlike other provisions of Art. I of the Florida Consti-
tution, §9 does not contain an express proviso requiring that the right be
construed in conformity with the analogous federal provision. Compare
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to assure our jurisdiction, even under Long. In my view,
the judgment—reversal of Powell’s conviction—is supported
by the Florida Supreme Court’s independent and carefully
considered holding that these warnings were inadequate
under the Florida Constitution. See 998 So. 2d, at 534-535,
537-538, 540, 542.

The Court acknowledges that nothing in today’s decision
“trenches on the Florida Supreme Court’s authority to im-
pose, based on the State’s Constitution, any additional pro-
tections against coerced confessions it deems appropriate.”
Ante, at 59. As the Florida Supreme Court has noted on
more than one occasion, its interpretation of the Florida Con-
stitution’s privilege against self-incrimination need not track
our construction of the parallel provision in the Federal Con-
stitution. See Rigterink v. State, 2 So. 3d 221, 241 (2009)
(“[T]he federal Constitution sets the floor, not the ceiling,
and this Court retains the ability to interpret the right
against self-incrimination afforded by the Florida Constitu-
tion more broadly than that afforded by its federal counter-
part”); Traylor, 596 So. 2d, at 961-963. In this very case,
the Florida Supreme Court may reinstate its judgment upon
remand. If the Florida Supreme Court does so, as I expect
it will, this Court’s opinion on the merits will qualify as the
sort of advisory opinion that we should studiously seek to
avoid.

II

The Court’s decision on the merits is also unpersuasive.
As we recognized in Miranda, “the right to have counsel
present at [an] interrogation is indispensable to the protec-
tion of the Fifth Amendment privilege.” 384 U.S., at 469.
Furthermore, “the need for counsel to protect the Fifth

Fla. Const., Art. I, §9, with Fla. Const., Art. I, §12. Furthermore, under
Florida law the scope of Art. I, §9, is clearly not dependent upon federal
law. Rigterink v. State, 2 So. 3d 221, 241 (Fla. 2009); Traylor v. State,
596 So. 2d 957, 962 (Fla. 1992).
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Amendment privilege comprehends not merely a right to
consult with counsel prior to questioning, but also to have
counsel present during any questioning.” Id., at 470. Be-
cause the “accused who does not know his rights and there-
fore does not make a request may be the person who most
needs counsel,” id., at 470-471, a defendant “must be clearly
informed” regarding two aspects of his right to consult an
attorney: “the right to consult with a lawyer and to have the
lawyer with him during interrogation,” id., at 471.

In this case, the form regularly used by the Tampa police
warned Powell that he had “the right to talk to a lawyer
before answering any of our questions.” App. 3. This in-
formed him only of the right to consult with a lawyer before
questioning, the very right the Miranda Court identified as
insufficient to protect the Fifth Amendment privilege. The
warning did not say anything about the right to have counsel
present during interrogation. Although we have never re-
quired “rigidity in the form of the required warnings,” Cali-
fornia v. Prysock, 453 U.S. 355, 359 (1981) (per curiam),
this is, I believe, the first time the Court has approved a
warning which, if given its natural reading, entirely omitted
an essential element of a suspect’s rights.

Despite the failure of the warning to mention it, in the
Court’s view the warning “reasonably conveyed” to Powell
that he had the right to a lawyer’s presence during the inter-
rogation. Amnte, at 62. The Court cobbles together this
conclusion from two elements of the warning. First, the
Court assumes the warning regarding Powell’s right “to talk
to a lawyer before answering any of [the officers’] questions,”
App. 3, conveyed that “Powell could consult with a lawyer
before answering any particular question,” ante, at 62 (em-
phasis added).” Second, in the Court’s view, the addition of

"This assumption makes it easier for the Court to conclude the warning
conveyed a right to have a lawyer present. If a suspect is told he has the
right to consult with an attorney before answering any particular ques-
tion, the Court may be correct that he would reasonably conclude he has
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a catchall clause at the end of the recitation of rights “con-
firmed” that Powell could use his right to consult an attorney
“while the interrogation was underway.” Ibid.

The more natural reading of the warning Powell was
given, which (1) contained a temporal limit and (2) failed to
mention his right to the presence of counsel in the interroga-
tion room, is that Powell only had the right to consult with
an attorney before the interrogation began, not that he
had the right to have an attorney with him during question-
ing. Even those few Courts of Appeals that have approved
warnings that did not expressly mention the right to an at-
torney’s presence during interrogation® have found language
of the sort used in Powell’s warning to be misleading. For
instance, petitioner cites the Second Circuit’s decision in
United States v. Lamia, 429 F. 2d 373 (1970), as an example
of a court applying the properly flexible approach to Mi-
randa. But in that case, the Second Circuit expressly dis-

the right to a lawyer’s presence because otherwise he would have to imag-
ine he could consult his attorney in some unlikely fashion (e. g., by leaving
the interrogation room between every question).

8Several Courts of Appeals have held that warnings that did not ex-
pressly inform a suspect of his right to have counsel present during inter-
rogation did not adequately inform a suspect of his Miranda rights. See,
e. 9., United States v. Tillman, 963 F. 2d 137, 141 (CA6 1992); United States
v. Bland, 908 F. 2d 471, 474 (CA9 1990); United States v. Anthon, 648 F. 2d
669, 672-673 (CA10 1981); Windsor v. United States, 389 F. 2d 530, 533
(CA5 1968). And most of the Circuits that have not required express
mention of the right to an attorney’s presence have approved only general
warnings regarding the right to an attorney; that is, warnings which did
not specifically mention the right to counsel’s presence during interroga-
tion but which also contained no limiting words that might mislead a sus-
pect as to the broad nature of his right to counsel. See, e.g., United
States v. Frankson, 8 F. 3d 79, 82 (CA4 1996); United States v. Caldwell,
954 F. 2d 496, 502 (CA8 1992); United States v. Adams, 484 F. 2d 357,
361-362 (CA7 1973). I am doubtful that warning a suspect of his “right
to counsel,” without more, reasonably conveys a suspect’s full rights under
Miranda, but at least such a general warning does not include the same
sort of misleading temporal limitation as in Powell’s warning.
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tinguished a warning that a suspect “‘could consult an at-
torney prior to any question,”” which was “affirmatively
misleading since it was thought to imply that the attorney
could not be present during questioning.” 429 F. 2d, at 377.°
That even the Courts of Appeals taking the most flexible
approach to Miranda have found warnings like Powell’s mis-
leading should caution the Court against concluding that
such a warning reasonably conveyed Powell’s right to have
an attorney with him during the interrogation.

When the relevant clause of the warning in this case is
given its most natural reading, the catchall clause does not
meaningfully clarify Powell’s rights. It communicated that
Powell could exercise the previously listed rights at any
time. Yet the only previously listed right was the “right
to talk to a lawyer before answering any of [the officers’]
questions.” App. 3 (emphasis added). Informing Powell
that he could exercise, at any time during the interview, the
right to talk to a lawyer before answering any questions did
not reasonably convey the right to talk to a lawyer after
answering some questions, much less implicitly inform Pow-
ell of his right to have a lawyer with him at all times during
interrogation. An intelligent suspect could reasonably con-
clude that all he was provided was a one-time right to consult

Y Petitioner also cites Bridgers v. Dretke, 431 F. 3d 853 (CA5 2005), in
which the Fifth Circuit held the Texas Court of Criminal Appeals did not
unreasonably apply clearly established federal law in finding adequate a
warning in which a suspect was informed that “he had the right to the
presence of an attorney before any questioning commenced.” Id., at 857
(internal quotation marks omitted). But even assuming that warning
would sufficiently apprise an individual of his right to an attorney’s pres-
ence during interrogation, the fact that the warning mentioned an at-
torney’s presence materially distinguishes it from the warning Powell
received. The Fifth Circuit quoted with approval the state court’s
assessment that warning a suspect solely that “he had the right to consult
or speak to an attorney before questioning . .. might have created the
[impermissible] impression that the attorney could not be present during
interrogation.” Ibid. (internal quotation marks omitted).
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with an attorney, not a right to have an attorney present
with him in the interrogation room at all times.!°

The Court relies on Duckworth v. Eagan, 492 U.S. 195
(1989), and Prysock, 4563 U. S. 355, but in neither case did the
warning at issue completely omit one of a suspect’s rights.
In Prysock, the warning regarding the right to an appointed
attorney contained no temporal limitation, see id., at 360-
361, which clearly distinguishes that case from Powell’s. In
Duckworth, the suspect was explicitly informed that he had
the right “to talk to a lawyer for advice before we ask you
any questions, and to have him with you during question-
ing,” and that he had “this right to the advice and presence
of a lawyer even if you cannot afford to hire one.” 492 U. S.,
at 198 (emphasis deleted; internal quotation marks omitted).
The warning thus conveyed in full the right to appointed
counsel before and during the interrogation. Although the
warning was arguably undercut by the addition of a state-
ment that an attorney would be appointed “if and when you
go to court,” the Court found the suspect was informed of his
full rights and the warning simply added additional, truthful
information regarding when counsel would be appointed.
Ibid. (emphasis deleted; internal quotation marks omitted).
Unlike the Duckworth warning, Powell’s warning did not
convey his Miranda rights in full with the addition of some
arguably misleading statement. Rather, the warning en-
tirely failed to inform him of the separate and distinct right

10 The Court supports its analysis by taking note of Powell’s testimony
at trial, given after the trial judge had overruled his lawyer’s objection
that the warning he received was inadequate. In my view, the testimony
in context is not probative of what Powell thought the warnings meant.
It did not explore what Powell understood the warnings to mean, but
simply established, as a prelude to Powell’s testimony explaining his prior
statement, that he had waived his rights. Regardless, the testimony is
irrelevant, as the Court acknowledges. “No amount of circumstantial evi-
dence that the person may have been aware of [the right to have a lawyer
with him during interrogation] will suffice to stand” in the stead of an
adequate warning. Miranda v. Arizona, 384 U. S. 436, 471-472 (1966).
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“to have counsel present during any questioning.” Mi-
randa, 384 U. S., at 470.

In sum, the warning at issue in this case did not reasonably
convey to Powell his right to have a lawyer with him during
the interrogation. “The requirement of warnings . . . [is]
fundamental with respect to the Fifth Amendment privilege
and not simply a preliminary ritual to existing methods
of interrogation.” Id., at 476. In determining that the
warning implied what it did not say, it is the Court “that is
guilty of attaching greater importance to the form of the
Miranda ritual than to the substance of the message it is
intended to convey.” Prysock, 453 U. S., at 366 (STEVENS,
J., dissenting).

I11

Whether we focus on Powell’s particular case, or the use
of the warning form as the standard used in one jurisdic-
tion, it is clear that the form is imperfect. See ante, at 63.
As the majority’s decision today demonstrates, reasonable
judges may well differ over the question whether the defi-
ciency is serious enough to violate the Federal Constitution.
That difference of opinion, in my judgment, falls short of
providing a justification for reviewing this case when the
judges of the highest court of the State have decided the
warning is insufficiently protective of the rights of the
State’s citizens. In my view, respect for the independence
of state courts, and their authority to set the rules by which
their citizens are protected, should result in a dismissal of
this petition.

I respectfully dissent.
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Syllabus

HERTZ CORP. v. FRIEND ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 08-1107. Argued November 10, 2009—Decided February 23, 2010

Respondents, California citizens, sued petitioner Hertz Corporation in a
California state court for claimed state-law violations. Hertz sought
removal to the Federal District Court under 28 U. S. C. §§1332(d)(2),
1441(a), claiming that because it and respondents were citizens of differ-
ent States, §81332(a)(1), (c)(1), the federal court possessed diversity-of-
citizenship jurisdiction. Respondents, however, claimed that Hertz was
a California citizen, like themselves, and that, hence, diversity jurisdic-
tion was lacking under §1332(c)(1), which provides that “a corporation
shall be deemed to be a citizen of any State by which it has been incorpo-
rated and of the State where it has its principal place of business.” To
show that its “principal place of business” was in New Jersey, not Cali-
fornia, Hertz submitted a declaration stating, among other things, that
it operated facilities in 44 States, that California accounted for only a
portion of its business activity, that its leadership is at its corporate
headquarters in New Jersey, and that its core executive and adminis-
trative functions are primarily carried out there. The District Court
concluded that it lacked diversity jurisdiction because Hertz was a Cali-
fornia citizen under Ninth Circuit precedent, which asks, inter alia,
whether the amount of the corporation’s business activity is “signifi-
cantly larger” or “substantially predominates” in one State. Finding
that California was Hertz’s “principal place of business” under that test
because a plurality of the relevant business activity occurred there, the
District Court remanded the case to state court. The Ninth Circuit
affirmed.

Held:

1. Respondents’ argument that this Court lacks jurisdiction under
§ 1453(c)—which expressly permits appeals of remand orders such as the
District Court’s only to “court[s] of appeals,” not to the Supreme Court,
and provides that if “a final judgment on the appeal” in a court of ap-
peals “is not issued before the end” of 60 days (with a possible 10-day
extension), “the appeal shall be denied”—makes far too much of too
little. The Court normally does not read statutory silence as implicitly
modifying or limiting its jurisdiction that another statute specifically
grants. FE.g., Felker v. Turpin, 518 U. S. 651, 660-661. Here, replicat-
ing similar, older statutes, § 1254 specifically gives the Court jurisdiction
to “revie[w] . . . [bly writ of certiorari” cases that are “in the courts of
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appeals” when it grants the writ. The Court thus interprets § 1453(c)’s
“60-day” requirement as simply requiring a court of appeals to reach a
decision within a specified time—not to deprive this Court of subse-
quent jurisdiction to review the case. See, e.g., Aetna Casualty &
Surety Co. v. Flowers, 330 U. S. 464, 466-467. Pp. 83-84.

2. The phrase “principal place of business” in §1332(c)(1) refers to
the place where a corporation’s high level officers direct, control, and
coordinate the corporation’s activities, 1. e., its “nerve center,” which
will typically be found at its corporate headquarters. Pp. 84-97.

(@) A brief review of the legislative history of diversity jurisdiction
demonstrates that Congress added § 1332(c)(1)’s “principal place of busi-
ness” language to the traditional state-of-incorporation test in order to
prevent corporations from manipulating federal-court jurisdiction as
well as to reduce the number of diversity cases. Pp. 84-88.

(b) However, the phrase “principal place of business” has proved
more difficult to apply than its originators likely expected. After Con-
gress’ amendment, courts were uncertain as to where to look to deter-
mine a corporation’s “principal place of business” for diversity purposes.
If a corporation’s headquarters and executive offices were in the same
State in which it did most of its business, the test seemed straightfor-
ward. The “principal place of business” was in that State. But if those
corporate headquarters, including executive offices, were in one State,
while the corporation’s plants or other centers of business activity were
located in other States, the answer was less obvious. Under these cir-
cumstances, for corporations with “far-flung” business activities, numer-
ous Circuits have looked to a corporation’s “nerve center,” from which
the corporation radiates out to its constituent parts and from which
its officers direct, control, and coordinate the corporation’s activities.
However, this test did not go far enough, for it did not answer what
courts should do when a corporation’s operations are not “far-flung” but
rather limited to only a few States. When faced with this question,
various courts have focused more heavily on where a corporation’s ac-
tual business activities are located, adopting divergent and increasingly
complex tests to interpret the statute. Pp. 89-92.

(¢) In an effort to find a single, more uniform interpretation of the
statutory phrase, this Court returns to the “nerve center” approach:
“[Plrincipal place of business” is best read as referring to the place
where a corporation’s officers direct, control, and coordinate the corpora-
tion’s activities. In practice it should normally be the place where the
corporation maintains its headquarters—provided that the headquar-
ters is the actual center of direction, control, and coordination, 1. e., the
“nerve center,” and not simply an office where the corporation holds its
board meetings. Pp. 92-97.
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(1) Three sets of considerations, taken together, convince the
Court that the “nerve center” approach, while imperfect, is superior to
other possibilities. First, § 1332(c)(1)’s language supports the approach.
The statute’s word “place” is singular, not plural. Its word “principal”
requires that the main, prominent, or most important place be chosen.
Ct, e. g., Commissioner v. Soliman, 506 U. S. 168, 174. And the fact
that the word “place” follows the words “State where” means that the
“place” is a place within a State, not the State itself. A corporation’s
“nerve center,” usually its main headquarters, is a single place. The
public often considers it the corporation’s main place of business. And
it is a place within a State. By contrast, the application of a more gen-
eral business activities test has led some courts, as in the present case,
to look, not at a particular place within a State, but incorrectly at the
State itself, measuring the total amount of business activities that the
corporation conducts there and determining whether they are signifi-
cantly larger than in the next-ranking State. Second, administrative
simplicity is a major virtue in a jurisdictional statute. Sisson v. Ruby,
497 U. 8. 358, 375. A “nerve center” approach, which ordinarily
equates that “center” with a corporation’s headquarters, is simple to
apply comparatively speaking. By contrast, a corporation’s general
business activities more often lack a single principal place where they
take place. Third, the statute’s legislative history suggests that the
words “principal place of business” should be interpreted to be no more
complex than an earlier, numerical test that was criticized as too com-
plex and impractical to apply. A “nerve center” test offers such a possi-
bility. A general business activities test does not. Pp. 92-95.

(2) While there may be no perfect test that satisfies all adminis-
trative and purposive criteria, and there will be hard cases under the
“nerve center” test adopted today, this test is relatively easier to apply
and does not require courts to weigh corporate functions, assets, or rev-
enues different in kind, one from the other. And though this test may
produce results that seem to cut against the basic rationale of diversity
jurisdiction, accepting occasionally counterintuitive results is the price
the legal system must pay to avoid overly complex jurisdictional admin-
istration while producing the benefits that accompany a more uniform
legal system. Pp. 95-96.

(3) If the record reveals attempts at jurisdictional manipula-
tion—for example, that the alleged “nerve center” is nothing more than
a mail drop box, a bare office with a computer, or the location of an
annual executive retreat—the courts should instead take as the “nerve
center” the place of actual direction, control, and coordination, in the
absence of such manipulation. P. 97.
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(d) Although petitioner’s unchallenged declaration suggests that
Hertz’s “nerve center” and its corporate headquarters are one and the
same, and that they are located in New Jersey, not in California, re-
spondents should have a fair opportunity on remand to litigate their
case in light of today’s holding. P. 97.

297 Fed. Appx. 690, vacated and remanded.
BREYER, J., delivered the opinion for a unanimous Court.

Sri Srintvasan argued the cause for petitioner. With him
on the briefs were Frank B. Shuster, Robert A. Dolinko,
Chris Baker, Irving L. Gornstein, Kathryn E. Tarbert,
Louis R. Franzese, and David B. Friedman.

Todd M. Schneider argued the cause for respondents.
With him on the brief were Robert J. Stein III, William
M. Hensley, Arthur N. Abbey, Stephen T. Rodd, Stephanie
Anman-Grwner, W. H. “Hank” Willson IV, Norman Pine, and
Beverly Tillett Pine.*

JUSTICE BREYER delivered the opinion of the Court.

The federal diversity jurisdiction statute provides that
“a corporation shall be deemed to be a citizen of any State
by which it has been incorporated and of the State where it
has its principal place of business.” 28 U. S. C. §1332(c)(1)
(emphasis added). We seek here to resolve different inter-
pretations that the Circuits have given this phrase. In
doing so, we place primary weight upon the need for judicial
administration of a jurisdictional statute to remain as simple
as possible. And we conclude that the phrase “principal
place of business” refers to the place where the corporation’s
high level officers direct, control, and coordinate the corpora-
tion’s activities. Lower federal courts have often metaphor-

*Jonathan S. Franklin, Robin Conrad, Amar Sarwal, and Robert S.
Digges, Jr., filed a brief for the Chamber of Commerce of the United States
of America et al. as amici curiae urging reversal.

William C. McNeill 111 and Claudia Center filed a brief for the Legal
Aid Society—Employment Law Center as amicus curiae.
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ically called that place the corporation’s “nerve center.”
See, e. g., Wisconsin Knife Works v. National Metal Craft-
ers, 181 F. 2d 1280, 1282 (CA7 1986); Scot Typewriter Co. v.
Underwood Corp., 170 F. Supp. 862, 865 (SDNY 1959) (Wein-
feld, J.). We believe that the “nerve center” will typically
be found at a corporation’s headquarters.

I

In September 2007, respondents Melinda Friend and John
Nhieu, two California citizens, sued petitioner, the Hertz
Corporation, in a California state court. They sought dam-
ages for what they claimed were violations of California’s
wage and hour laws. App. to Pet. for Cert. 20a. And they
requested relief on behalf of a potential class composed of
California citizens who had allegedly suffered similar harms.

Hertz filed a notice seeking removal to a federal court. 28
U.S.C. §§1332(d)(2), 1453. Hertz claimed that the plain-
tiffs and the defendant were citizens of different States.
§§1332(a)(1), (c)(1). Hence, the federal court possessed
diversity-of-citizenship jurisdiction. Friend and Nhieu, how-
ever, claimed that the Hertz Corporation was a California
citizen, like themselves, and that, hence, diversity jurisdic-
tion was lacking.

To support its position, Hertz submitted a declaration by
an employee relations manager that sought to show that
Hertz’s “principal place of business” was in New Jersey, not
in California. The declaration stated, among other things,
that Hertz operated facilities in 44 States; and that Califor-
nia—which had about 12% of the Nation’s population, Pet.
for Cert. 8—accounted for 273 of Hertz’s 1,606 car rental lo-
cations; about 2,300 of its 11,230 full-time employees; about
$811 million of its $4.371 billion in annual revenue; and about
3.8 million of its approximately 21 million annual transac-
tions, 1.e., rentals. The declaration also stated that the
“leadership of Hertz and its domestic subsidiaries” is located
at Hertz’s “corporate headquarters” in Park Ridge, New Jer-
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sey; that its “core executive and administrative functions . . .
are carried out” there and “to a lesser extent” in Oklahoma
City, Oklahoma; and that its “major administrative opera-
tions . . . are found” at those two locations. App. to Pet. for
Cert. 26a—30a.

The District Court of the Northern District of California
accepted Hertz’s statement of the facts as undisputed. But
it concluded that, given those facts, Hertz was a citizen of
California. In reaching this conclusion, the court applied
Ninth Circuit precedent, which instructs courts to identify a
corporation’s “principal place of business” by first determin-
ing the amount of a corporation’s business activity State by
State. If the amount of activity is “significantly larger”
or “substantially predominates” in one State, then that State
is the corporation’s “principal place of business.” If there
is no such State, then the “principal place of business” is
the corporation’s “‘nerve center,”” 1i.e., the place where
“‘the majority of its executive and administrative functions
are performed.”” Friend v. Hertz, No. C-07-5222 MMC
(ND Cal., Jan. 15, 2008), p. 3 (hereinafter Order); Tosco Corp.
v. Communities for a Better Environment, 236 F. 3d 495,
500-502 (CA9 2001) (per curiam).

Applying this test, the District Court found that the “plu-
rality of each of the relevant business activities” was in Cali-
fornia, and that “the differential between the amount of
those activities” in California and the amount in “the next
closest state” was “significant.” Order 4. Hence, Hertz’s
“principal place of business” was California, and diversity
jurisdiction was thus lacking. The District Court conse-
quently remanded the case to the state courts.

Hertz appealed the District Court’s remand order. 28
U.S.C. §1453(c). The Ninth Circuit affirmed in a brief
memorandum opinion. 297 Fed. Appx. 690 (2008). Hertz
filed a petition for certiorari. And, in light of differences
among the Circuits in the application of the test for corporate
citizenship, we granted the writ. Compare 7Tosco Corp.,
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supra, at 500-502, and Capitol Indemmnity Corp. v. Russell-
ville Steel Co., 367 F. 3d 831, 836 (CA8 2004) (applying “total
activity” test and looking at “all corporate activities”), with
Wisconsin Knife Works, supra, at 1282 (applying “nerve
center” test).

II

At the outset, we consider a jurisdictional objection. Re-
spondents point out that the statute permitting Hertz to ap-
peal the District Court’s remand order to the Court of Ap-
peals, 28 U. S. C. §1453(c), constitutes an exception to a more
general jurisdictional rule that remand orders are “not re-
viewable on appeal.” §1447(d). They add that the lan-
guage of §1453(c) refers only to “court[s] of appeals,” not to
the Supreme Court. The statute also says that if “a final
judgment on the appeal” in a court of appeals “is not issued
before the end” of 60 days (with a possible 10-day extension),
“the appeal shall be denied.” And respondents draw from
these statutory circumstances the conclusion that Congress
intended to permit review of a remand order only by a court
of appeals, not by the Supreme Court (at least not if, as here,
this Court’s grant of certiorari comes after §1453(c)’s time
period has elapsed).

This argument, however, makes far too much of too little.
We normally do not read statutory silence as implicitly modi-
fying or limiting Supreme Court jurisdiction that another
statute specifically grants. Felker v. Turpin, 518 U. S. 651,
660-661 (1996); Ex parte Yerger, 8 Wall. 85, 104-105 (1869).
Here, another, pre-existing federal statute gives this Court
jurisdiction to “revie[w] . . . [b]ly writ of certiorari” cases
that, like this case, are “in the courts of appeals” when we
grant the writ. 28 U.S.C. §1254. This statutory juris-
dictional grant replicates similar grants that yet older stat-
utes provided. See, e.g., §1254, 62 Stat. 928; §1, 43 Stat.
938-939 (amending § 240, 36 Stat. 1157); § 240, 36 Stat. 1157;
Evarts Act, §6, 26 Stat. 828. This history provides parti-
cularly strong reasons not to read §1453(c)’s silence or am-
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biguous language as modifying or limiting our pre-existing
jurisdiction.

We thus interpret § 1453(c)’s “60-day” requirement as sim-
ply requiring a court of appeals to reach a decision within
a specified time—not to deprive this Court of subsequent
jurisdiction to review the case. See Aetna Casualty &
Surety Co. v. Flowers, 330 U. S. 464, 466-467 (1947); Gay v.
Ruff, 292 U. S. 25, 28-31 (1934).

III

We begin our “principal place of business” discussion with
a brief review of relevant history. The Constitution pro-
vides that the “judicial Power shall extend” to “Controver-
sies . . . between Citizens of different States.” Art. III, §2.
This language, however, does not automatically confer diver-
sity jurisdiction upon the federal courts. Rather, it author-
izes Congress to do so and, in doing so, to determine the
scope of the federal courts’ jurisdiction within constitutional
limits. Kline v. Burke Constr. Co., 260 U. S. 226, 233-234
(1922); Mayor v. Cooper, 6 Wall. 247, 252 (1868).

Congress first authorized federal courts to exercise diver-
sity jurisdiction in 1789 when, in the First Judiciary Act,
Congress granted federal courts authority to hear suits “be-
tween a citizen of the State where the suit is brought, and a
citizen of another State.” §11, 1 Stat. 78. The statute said
nothing about corporations. In 1809, Chief Justice Marshall,
writing for a unanimous Court, described a corporation as an
“invisible, intangible, and artificial being” which was “cer-
tainly not a citizen.” Bank of United States v. Deveaux, 5
Cranch 61, 86. But the Court held that a corporation could
invoke the federal courts’ diversity jurisdiction based on a
pleading that the corporation’s shareholders were all citizens
of a different State from the defendants, as “the term citizen
ought to be understood as it is used in the constitution, and
as it is used in other laws. That is, to describe the real
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persons who come into court, in this case, under their corpo-
rate name.” Id., at 91-92.

In Lowisville, C. & C. R. Co. v. Letson, 2 How. 497 (1844),
the Court modified this initial approach. It held that a cor-
poration was to be deemed an artificial person of the State
by which it had been created, and its citizenship for jurisdic-
tional purposes determined accordingly. Id., at 558-559.
Ten years later, the Court in Marshall v. Baltimore & Ohio
R. Co., 16 How. 314 (1854), held that the reason a corporation
was a citizen of its State of incorporation was that, for the
limited purpose of determining corporate citizenship, courts
could conclusively (and artificially) presume that a corpora-
tion’s shareholders were citizens of the State of incorpora-
tion. Id., at 327-328. And it reaffirmed Letson. 16 How.,
at 325-326. Whatever the rationale, the practical upshot
was that, for diversity purposes, the federal courts consid-
ered a corporation to be a citizen of the State of its incor-
poration. 13F C. Wright, A. Miller, & E. Cooper, Federal
Practice and Procedure §3623, pp. 1-7 (3d ed. 2009) (herein-
after Wright & Miller).

In 1928, this Court made clear that the “state of incorpora-
tion” rule was virtually absolute. It held that a corporation
closely identified with State A could proceed in a federal
court located in that State as long as the corporation had
filed its incorporation papers in State B, perhaps a State
where the corporation did no business at all. See Black and
White Taxicab & Transfer Co. v. Brown and Yellow Taxi-
cab & Transfer Co., 276 U. S. 518, 522-525 (refusing to ques-
tion corporation’s reincorporation motives and finding di-
versity jurisdiction). Subsequently, many in Congress and
those who testified before it pointed out that this interpreta-
tion was at odds with diversity jurisdiction’s basic rationale,
namely, opening the federal courts’ doors to those who might
otherwise suffer from local prejudice against out-of-state
parties. See, e. g., S. Rep. No. 530, 72d Cong., 1st Sess., 2,
4-7 (1932). Through its choice of the State of incorporation,
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a corporation could manipulate federal-court jurisdiction, for
example, opening the federal courts’ doors in a State where
it conducted nearly all its business by filing incorporation
papers elsewhere. Id., at 4 (“Since the Supreme Court has
decided that a corporation is a citizen . . . it has become a
common practice for corporations to be incorporated in one
State while they do business in another. And there is no
doubt but that it often occurs simply for the purpose of being
able to have the advantage of choosing between two tribu-
nals in case of litigation”). See also Hearings on S. 937 et al.
before a Subcommittee of the Senate Committee on the Judi-
ciary, 72d Cong., 1st Sess., 4-5 (1932) (Letter from Sen.
George W. Norris to Atty. Gen. William D. Mitchell (May 24,
1930)) (citing a “common practice for individuals to incorpo-
rate in a foreign State simply for the purpose of taking litiga-
tion which may arise into the Federal courts”). Although
various legislative proposals to curtail the corporate use of
diversity jurisdiction were made, see, e.g., S. 937, S. 939,
H. R. 11508, 72d Cong., 1st Sess. (1931-1932), none of these
proposals were enacted into law.

At the same time as federal dockets increased in size,
many judges began to believe those dockets contained too
many diversity cases. A committee of the Judicial Confer-
ence of the United States studied the matter. See Reports
of the Proceedings of the Regular Annual Meeting and Spe-
cial Meeting (Sept. 24-26 & Mar. 19-20, 1951), in H. R. Doc.
No. 365, 82d Cong., 2d Sess., 26-27 (1952). And on March
12, 1951, that committee, the Committee on Jurisdiction and
Venue, issued a report (hereinafter Mar. Committee Rep.).

Among its observations, the committee found a general
need “to prevent frauds and abuses” with respect to juris-
diction. Id., at 14. The committee recommended against
eliminating diversity cases altogether. Id., at 28. Instead
it recommended, along with other proposals, a statutory
amendment that would make a corporation a citizen both of
the State of its incorporation and any State from which it
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received more than half of its gross income. Id., at 14-15
(requiring corporation to show that “less than fifty per cent
of its gross income was derived from business transacted
within the state where the Federal court is held”). If, for
example, a citizen of California sued (under state law in state
court) a corporation that received half or more of its gross
income from California, that corporation would not be able
to remove the case to federal court, even if Delaware was its
State of incorporation.

During the spring and summer of 1951, committee mem-
bers circulated their report and attended circuit conferences
at which federal judges discussed the report’s recommenda-
tions. Reflecting those criticisms, the committee filed a new
report in September, in which it revised its corporate citizen-
ship recommendation. It now proposed that “‘a corporation
shall be deemed a citizen of the state of its original creation
.. . [and] shall also be deemed a citizen of a state where it
has its principal place of business.”” Judicial Conference of
the United States, Report of the Committee on Jurisdiction
and Venue 4 (Sept. 24, 1951) (hereinafter Sept. Committee
Rep.)—the source of the present-day statutory language.
See Hearings on H. R. 2516 et al. before Subcommittee No. 3
of the House Committee on the Judiciary, 85th Cong., 1st
Sess., 9 (1957) (hereinafter House Hearings). The commit-
tee wrote that this new language would provide a “simpler
and more practical formula” than the “gross income” test.
Sept. Committee Rep. 2. It added that the language “ha[d]
a precedent in the jurisdictional provisions of the Bank-
ruptey Act.” Id., at 2-3.

In mid-1957, the committee presented its reports to the
House of Representatives Committee on the Judiciary.
House Hearings 9-27; see also H. R. Rep. No. 1706, 85th
Cong., 2d Sess., 27-28 (1958) (hereinafter H. R. Rep. 1706)
(reprinting Mar. and Sept. Committee Reps.); S. Rep.
No. 1830, 85th Cong., 2d Sess., 15-31 (1958) (hereinafter
S. Rep. 1830) (same). Judge Albert Maris, representing
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Judge John Parker (who had chaired the Judicial Conference
Committee), discussed various proposals that the Judicial
Conference had made to restrict the scope of diversity juris-
diction. In respect to the “principal place of business” pro-
posal, he said that the relevant language “hald] been defined
in the Bankruptcy Act.” House Hearings 37. He added:

“All of those problems have arisen in bankruptcy cases,
and as I recall the cases—and I wouldn’t want to be
bound by this statement because I haven’t them before
me—I think the courts have generally taken the view
that where a corporation’s interests are rather wide-
spread, the principal place of business is an actual rather
than a theoretical or legal one. It is the actual place
where its business operations are coordinated, directed,
and carried out, which would ordinarily be the place
where its officers carry on its day-to-day business,
where its accounts are kept, where its payments are
made, and not necessarily a State in which it may have a
plant, if it is a big corporation, or something of that sort.

“But that has been pretty well worked out in the
bankruptcy cases, and that law would all be available,
you see, to be applied here without having to go over it
again from the beginning.” Ibid.

The House Committee reprinted the Judicial Conference
Committee Reports along with other reports and relevant
testimony and circulated it to the general public “for the
purpose of inviting further suggestions and comments.” Id.,
at III. Subsequently, in 1958, Congress both codified the
courts’ traditional place of incorporation test and also en-
acted into law a slightly modified version of the Confer-
ence Committee’s proposed “principal place of business”
language. A corporation was to “be deemed a citizen of
any State by which it has been incorporated and of the
State where it has its principal place of business.” §2, 72
Stat. 415.
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The phrase “principal place of business” has proved more
difficult to apply than its originators likely expected. Deci-
sions under the Bankruptcy Act did not provide the firm
guidance for which Judge Maris had hoped because courts
interpreting bankruptcy law did not agree about how to de-
termine a corporation’s “principal place of business.” Com-
pare Burdick v. Dillon, 144 F. 737, 738 (CA1 1906) (holding
that a corporation’s “principal office, rather than a factory,
mill, or mine . . . constitutes the ‘principal place of busi-
ness’”), with Continental Coal Corp. v. Roszelle Bros., 242
F. 243, 247 (CA6 1917) (identifying the “principal place of
business” as the location of mining activities, rather than
the “principal office”); see also Friedenthal, New Limita-
tions on Federal Jurisdiction, 11 Stan. L. Rev. 213, 223
(1959) (“The cases under the Bankruptey Act provide no
rigid legal formula for the determination of the principal
place of business”).

After Congress’ amendment, courts were similarly uncer-
tain as to where to look to determine a corporation’s “princi-
pal place of business” for diversity purposes. If a corpora-
tion’s headquarters and executive offices were in the same
State in which it did most of its business, the test seemed
straightforward. The “principal place of business” was lo-
cated in that State. See, e. g., Long v. Silver, 248 F. 3d 309,
314-315 (CA4 2001); Pinnacle Consultants, Ltd. v. Leucadia
Nat. Corp., 101 F. 3d 900, 906-907 (CA2 1996).

But suppose those corporate headquarters, including exec-
utive offices, are in one State, while the corporation’s plants
or other centers of business activity are located in other
States? In 1959, a distinguished federal district judge, Ed-
ward Weinfeld, relied on the Second Circuit’s interpretation
of the Bankruptey Act to answer this question in part:

“Where a corporation is engaged in far-flung and varied
activities which are carried on in different states, its
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principal place of business is the nerve center from
which it radiates out to its constituent parts and from
which its officers direct, control and coordinate all activi-
ties without regard to locale, in the furtherance of the
corporate objective. The test applied by our Court of
Appeals, is that place where the corporation has an ‘of-
fice from which its business was directed and con-
trolled’—the place where ‘all of its business was under
the supreme direction and control of its officers.”” Scot
Typewriter Co., 170 F. Supp., at 865.

Numerous Circuits have since followed this rule, applying
the “nerve center” test for corporations with “far-flung”
business activities. See, e.g., Topp v. CompAir Inc., 814
F. 2d 830, 834 (CA1 1987); see also 15 J. Moore et al., Moore’s
Federal Practice § 102.54[2], p. 102-112.1 (3d ed. 2009) (here-
inafter Moore’s).

Scot’s analysis, however, did not go far enough. For it did
not answer what courts should do when the operations of the
corporation are not “far-flung” but rather limited to only a
few States. When faced with this question, various courts
have focused more heavily on where a corporation’s actual
business activities are located. See, e. g., Diaz-Rodriguez v.
Pep Boys Corp., 410 F. 3d 56, 60-61 (CA1 2005); R. G. Barry
Corp. v. Mushroom Makers, Inc., 612 F. 2d 651, 656-657
(CA2 1979); see also 15 Moore’s §102.54, at 102-112.1.

Perhaps because corporations come in many different
forms, involve many different kinds of business activities,
and locate offices and plants for different reasons in different
ways in different regions, a general “business activities” ap-
proach has proved unusually difficult to apply. Courts must
decide which factors are more important than others: for
example, plant location, sales or servicing centers; trans-
actions, payrolls, or revenue generation. See, e.g., R. G
Barry Corp., supra, at 656-657 (place of sales and adver-
tisement, office, and full-time employees); Diaz-Rodriguez,
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supra, at 61-62 (place of stores and inventory, employees,
income, and sales).

The number of factors grew as courts explicitly combined
aspects of the “nerve center” and “business activity” tests
to look to a corporation’s “total activities,” sometimes to try
to determine what treatises have described as the corpora-
tion’s “center of gravity.” See, e.g., Gafford v. General
Elec. Co., 997 F. 2d 150, 162-163 (CA6 1993); Amoco Roc-
mount Co. v. Anschutz Corp., 7 F. 3d 909, 915 (CA10 1993);
13F Wright & Miller §3625, at 100. A major treatise con-
firms this growing complexity, listing, Circuit by Circuit,
cases that highlight different factors or emphasize similar
factors differently, and reporting that the “federal courts of
appeals have employed various tests”—tests which “tend to
overlap” and which are sometimes described in “language”
that “is imprecise.” 15 Moore’s § 102.564[2], at 102-112. See
also 1id., §§102.54[2], [13], at 102-112 to 102-122 (describing,
in 14 pages, major tests as looking to the “nerve center,”
“locus of operations,” or “center of corporate activities”).
Not surprisingly, different Circuits (and sometimes different
courts within a single Circuit) have applied these highly gen-
eral multifactor tests in different ways. Id., §§102.54[3]-[7],
[11]-[13] (noting that the First Circuit “has never explained
a basis for choosing between ‘the center of corporate activity’
test and the ‘locus of operations’ test”; the Second Circuit
uses a “two-part test” similar to that of the Fifth, Ninth,
and Eleventh Circuits involving an initial determination as
to whether “a corporation’s activities are centralized or de-
centralized” followed by an application of either the “place
of operations” or “nerve center” test; the Third Circuit ap-
plies the “center of corporate activities” test searching for
the “headquarters of a corporation’s day-to-day activity”; the
Fourth Circuit has “endorsed neither [the ‘nerve center’ nor
the ‘place of operations’] test to the exclusion of the other”;
the Tenth Circuit directs consideration of the “total activ-
ity of the company considered as a whole”). See also 13F
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Wright & Miller §3625 (describing, in 73 pages, the “nerve
center,” “corporate activities,” and “total activity” tests as
part of an effort to locate the corporation’s “center of grav-
ity,” while specifying different ways in which different cir-
cuits apply these or other factors).

This complexity may reflect an unmediated judicial effort
to apply the statutory phrase “principal place of business”
in light of the general purpose of diversity jurisdiction,
1. e., an effort to find the State where a corporation is least
likely to suffer out-of-state prejudice when it is sued in a
local court, Pease v. Peck, 18 How. 595, 599 (1856). But, if
so, that task seems doomed to failure. After all, the rele-
vant purposive concern—prejudice against an out-of-state
party—will often depend upon factors that courts cannot
easily measure, for example, a corporation’s image, its his-
tory, and its advertising, while the factors that courts can
more easily measure, for example, its office or plant location,
its sales, its employment, or the nature of the goods or serv-
ices it supplies, will sometimes bear no more than a distant
relation to the likelihood of prejudice. At the same time,
this approach is at war with administrative simplicity. And
it has failed to achieve a nationally uniform interpretation of
federal law, an unfortunate consequence in a federal legal
system.

v

A

In an effort to find a single, more uniform interpretation
of the statutory phrase, we have reviewed the Courts of Ap-
peals’ divergent and increasingly complex interpretations.
Having done so, we now return to, and expand, Judge Wein-
feld’s approach, as applied in the Seventh Circuit. See, e. g.,
Scot Typewriter Co., supra, at 865; Wisconsin Knife Works,
781 F. 2d, at 1282. We conclude that “principal place of busi-
ness” is best read as referring to the place where a corpora-
tion’s officers direct, control, and coordinate the corporation’s
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activities. It is the place that Courts of Appeals have called
the corporation’s “nerve center.” And in practice it should
normally be the place where the corporation maintains its
headquarters—provided that the headquarters is the actual
center of direction, control, and coordination, i. e., the “nerve
center,” and not simply an office where the corporation holds
its board meetings (for example, attended by directors and
officers who have traveled there for the occasion).

Three sets of considerations, taken together, convince us
that this approach, while imperfect, is superior to other pos-
sibilities. First, the statute’s language supports the ap-
proach. The statute’s text deems a corporation a citizen of
the “State where it has its principal place of business. ” 28
U.S. C. §1332(c)(1). The word “place” is in the singular, not
the plural. The word “principal” requires us to pick out the
“main, prominent” or “leading” place. 12 Oxford English
Dictionary 495 (2d ed. 1989) (def. (A)(I)(2)). Cf. Commis-
sioner v. Soliman, 506 U.S. 168, 174 (1993) (interpreting
“principal place of business” for tax purposes to require an
assessment of “whether any one business location is the
‘most important, consequential, or influential’ one”). And
the fact that the word “place” follows the words “State
where” means that the “place” is a place within a State. It
is not the State itself.

A corporation’s “nerve center,” usually its main headquar-
ters, is a single place. The public often (though not always)
considers it the corporation’s main place of business. And
it is a place within a State. By contrast, the application of
a more general business activities test has led some courts,
as in the present case, to look, not at a particular place within
a State, but incorrectly at the State itself, measuring the
total amount of business activities that the corporation con-
ducts there and determining whether they are “significantly
larger” than in the next-ranking State. 297 Fed. Appx.,
at 691.
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This approach invites greater litigation and can lead to
strange results, as the Ninth Circuit has since recognized.
Namely, if a “corporation may be deemed a citizen of Califor-
nia on thle] basis” of “activities [that] roughly reflect Califor-
nia’s larger population . . . nearly every national retailer—no
matter how far flung its operations—will be deemed a citi-
zen of California for diversity purposes.” Davis v. HSBC
Bank Nev., N. A., 557 F. 3d 1026, 1029-1030 (2009). But
why award or decline diversity jurisdiction on the basis of
a State’s population, whether measured directly, indirectly
(say proportionately), or with modifications?

Second, administrative simplicity is a major virtue in a
jurisdictional statute. Sisson v. Ruby, 497 U.S. 358, 375
(1990) (SCALIA, J., concurring in judgment) (eschewing “the
sort of vague boundary that is to be avoided in the area of
subject-matter jurisdiction wherever possible”). Complex
jurisdictional tests complicate a case, eating up time and
money as the parties litigate, not the merits of their claims,
but which court is the right court to decide those claims.
Cf. Navarro Savings Assn. v. Lee, 446 U. S. 458, 464, n. 13
(1980). Complex tests produce appeals and reversals, en-
courage gamesmanship, and, again, diminish the likelihood
that results and settlements will reflect a claim’s legal
and factual merits. Judicial resources too are at stake.
Courts have an independent obligation to determine whether
subject-matter jurisdiction exists, even when no party chal-
lenges it. Arbaugh v. Y & H Corp., 546 U. S. 500, 514 (2006)
(citing Ruhrgas AG v. Marathon O1l Co., 526 U. S. 574, 583
(1999)). So courts benefit from straightforward rules under
which they can readily assure themselves of their power to
hear a case. Arbaugh, supra, at 514.

Simple jurisdictional rules also promote greater predict-
ability. Predictability is valuable to corporations making
business and investment decisions. Cf. First Nat. City
Bank v. Banco Para el Comercio Exterior de Cuba, 462 U. S.
611, 621 (1983) (recognizing the “need for certainty and pre-
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dictability of result while generally protecting the justified
expectations of parties with interests in the corporation”).
Predictability also benefits plaintiffs deciding whether to file
suit in a state or federal court.

A “nerve center” approach, which ordinarily equates that
“center” with a corporation’s headquarters, is simple to
apply comparatively speaking. The metaphor of a corpo-
rate “brain,” while not precise, suggests a single location.
By contrast, a corporation’s general business activities more
often lack a single principal place where they take place.
That is to say, the corporation may have several plants, many
sales locations, and employees located in many different
places. If so, it will not be as easy to determine which of
these different business locales is the “principal” or most im-
portant “place.”

Third, the statute’s legislative history, for those who ac-
cept it, offers a simplicity-related interpretive benchmark.
The Judicial Conference provided an initial version of its pro-
posal that suggested a numerical test. A corporation would
be deemed a citizen of the State that accounted for more
than half of its gross income. Mar. Committee Rep. 14-15;
see supra, at 86-87. The Conference changed its mind in
light of criticism that such a test would prove too complex
and impractical to apply. Sept. Committee Rep. 2; see also
H. R. Rep. 1706, at 28; S. Rep. 1830, at 31. That history
suggests that the words “principal place of business” should
be interpreted to be no more complex than the initial “half
of gross income” test. A “nerve center” test offers such a
possibility. A general business activities test does not.

B

We recognize that there may be no perfect test that satis-
fies all administrative and purposive criteria. We recognize
as well that, under the “nerve center” test we adopt today,
there will be hard cases. For example, in this era of tele-
commuting, some corporations may divide their command
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and coordinating functions among officers who work at sev-
eral different locations, perhaps communicating over the In-
ternet. That said, our test nonetheless points courts in a
single direction, toward the center of overall direction, con-
trol, and coordination. Courts do not have to try to weigh
corporate functions, assets, or revenues different in kind, one
from the other. Our approach provides a sensible test that
is relatively easier to apply, not a test that will, in all in-
stances, automatically generate a result.

We also recognize that the use of a “nerve center” test
may in some cases produce results that seem to cut against
the basic rationale for 28 U. S. C. §1332, see supra, at 85.
For example, if the bulk of a company’s business activities
visible to the public take place in New Jersey, while its top
officers direct those activities just across the river in New
York, the “principal place of business” is New York. One
could argue that members of the public in New Jersey would
be less likely to be prejudiced against the corporation than
persons in New York—yet the corporation will still be enti-
tled to remove a New Jersey state case to federal court.
And note too that the same corporation would be unable to
remove a New York state case to federal court, despite the
New York public’s presumed prejudice against the corporation.

We understand that such seeming anomalies will arise.
However, in view of the necessity of having a clearer rule, we
must accept them. Accepting occasionally counterintuitive
results is the price the legal system must pay to avoid overly
complex jurisdictional administration while producing the
benefits that accompany a more uniform legal system.

The burden of persuasion for establishing diversity juris-
diction, of course, remains on the party asserting it. Kokko-
nen v. Guardian Life Ins. Co. of America, 511 U. S. 375, 377
(1994); McNutt v. General Motors Acceptance Corp., 298
U. S. 178, 189 (1936); see also 13E Wright & Miller §3602.1,
at 119. When challenged on allegations of jurisdictional
facts, the parties must support their allegations by compe-
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tent proof. McNutt, supra, at 189; 15 Moore’s §102.14, at
102-32 to 102-32.1. And when faced with such a challenge,
we reject suggestions such as, for example, the one made by
petitioner that the mere filing of a form like the Securities
and Exchange Commission’s Form 10-K listing a corpora-
tion’s “principal executive offices” would, without more, be
sufficient proof to establish a corporation’s “nerve center.”
See, e.¢g., SEC Form 10-K, online at http:/www.sec.gov/
about/forms/form10-k.pdf (as visited Feb. 19, 2010, and avail-
able in Clerk of Court’s case file). Cf. Dimmitt & Owens
Financial, Inc. v. United States, 787 F. 2d 1186, 1190-1192
(CAT 1986) (distinguishing “principal executive office” in the
tax lien context, see 26 U. S. C. §6323(f)(2), from “principal
place of business” under 28 U. S. C. §1332(c)). Such possi-
bilities would readily permit jurisdictional manipulation,
thereby subverting a major reason for the insertion of the
“principal place of business” language in the diversity stat-
ute. Indeed, if the record reveals attempts at manipula-
tion—for example, that the alleged “nerve center” is nothing
more than a mail drop box, a bare office with a computer, or
the location of an annual executive retreat—the courts
should instead take as the “nerve center” the place of actual
direction, control, and coordination, in the absence of such
manipulation.
VI

Petitioner’s unchallenged declaration suggests that Hertz’s
center of direction, control, and coordination, its “nerve cen-
ter,” and its corporate headquarters are one and the same,
and they are located in New Jersey, not in California. Be-
cause respondents should have a fair opportunity to litigate
their case in light of our holding, however, we vacate the
Ninth Circuit’s judgment and remand the case for further
proceedings consistent with this opinion.

It is so ordered.
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MARYLAND ». SHATZER

CERTIORARI TO THE COURT OF APPEALS OF MARYLAND
No. 08-680. Argued October 5, 2009—Decided February 24, 2010

2003, a police detective tried to question respondent Shatzer, who was

incarcerated at a Maryland prison pursuant to a prior conviction, about
allegations that he had sexually abused his son. Shatzer invoked his
Miranda right to have counsel present during interrogation, so the de-
tective terminated the interview. Shatzer was released back into the
general prison population, and the investigation was closed. Another
detective reopened the investigation in 2006 and attempted to interro-
gate Shatzer, who was still incarcerated. Shatzer waived his Miranda
rights and made inculpatory statements. The trial court refused to
suppress those statements, reasoning that Edwards v. Arizona, 451
U.S. 477, did not apply because Shatzer had experienced a break in
Miranda custody prior to the 2006 interrogation. Shatzer was con-
victed of sexual child abuse. The Court of Appeals of Maryland re-
versed, holding that the mere passage of time does not end the Edwards
protections, and that, assuming, arguendo, a break-in-custody exception
to Edwards existed, Shatzer’s release back into the general prison popu-
lation did not constitute such a break.

Held: Because Shatzer experienced a break in Miranda custody lasting

more than two weeks between the first and second attempts at interro-
gation, Edwards does not mandate suppression of his 2006 statements.
Pp. 103-117.

(@) Edwards created a presumption that once a suspect invokes the
Miranda right to the presence of counsel, any waiver of that right in
response to a subsequent police attempt at custodial interrogation is
involuntary. Edwards’ fundamental purpose is to “[plreservle] the in-
tegrity of an accused’s choice to communicate with police only through
counsel,” Patterson v. Illinots, 487 U. S. 285, 291, by “prevent[ing] police
from badgering [him] into waiving his previously asserted Miranda
rights,” Michigan v. Harvey, 494 U. S. 344, 350. It is easy to believe
that a suspect’s later waiver was coerced or badgered when he has been
held in uninterrupted Miranda custody since his first refusal to waive.
He remains cut off from his normal life and isolated in a “police-
dominated atmosphere,” Miranda v. Arizona, 384 U. S. 436, 456, where
his captors “appear to control [his] fate,” Illinois v. Perkins, 496 U. S.
292, 297. But where a suspect has been released from custody and re-
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turned to his normal life for some time before the later attempted inter-
rogation, there is little reason to think that his change of heart has been
coerced. Because the Edwards presumption has been established by
opinion of this Court, it is appropriate for this Court to specify the
period of release from custody that will terminate its application. See
County of Riverside v. McLaughlin, 500 U. S. 44. The Court concludes
that the appropriate period is 14 days, which provides ample time for
the suspect to get reacclimated to his normal life, consult with friends
and counsel, and shake off any residual coercive effects of prior cus-
tody. Pp. 103-112.

(b) Shatzer’s release back into the general prison population consti-
tutes a break in Miranda custody. Lawful imprisonment imposed upon
conviction does not create the coercive pressures produced by investiga-
tive custody that justify Edwards. When previously incarcerated sus-
pects are released back into the general prison population, they return
to their accustomed surroundings and daily routine—they regain the
degree of control they had over their lives before the attempted interro-
gation. Their continued detention is relatively disconnected from their
prior unwillingness to cooperate in an investigation. The “inherently
compelling pressures” of custodial interrogation ended when Shatzer
returned to his normal life. Pp. 112-114.

405 Md. 585, 954 A. 2d 1118, reversed and remanded.

SCALIA, J., delivered the opinion of the Court, in which RoBERTS, C. J.,
and KENNEDY, GINSBURG, BREYER, ALITO, and SOTOMAYOR, JJ., joined,
and in which THOMAS, J., joined as to Part III. THOMAS, J., filed an opin-
ion concurring in part and concurring in the judgment, post, p. 117. STE-
VENS, J., filed an opinion concurring in the judgment, post, p. 120.

Douglas F. Gansler, Attorney General of Maryland, ar-
gued the cause for petitioner. With him on the briefs were
Brian S. Kleinbord, Mary Ann Rapp Ince, and Diane E.
Keller, Assistant Attorneys General.

Toby J. Heytens argued the cause for the United States as
amicus curiae in support of petitioner. With him on the
brief were Solicitor General Kagan, Acting Assistant Attor-
ney General Glavin, Deputy Solicitor General Dreeben, and
Deborah Watson.
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Celia Anderson Davis argued the cause for respondent.
With her on the brief were Nancy S. Forster and Brian L.
Zavin.*

JUSTICE SCALIA delivered the opinion of the Court.

We consider whether a break in custody ends the presump-
tion of involuntariness established in Edwards v. Arizona,
451 U. S. 477 (1981).

I

In August 2003, a social worker assigned to the Child Ad-
vocacy Center in the Criminal Investigation Division of the
Hagerstown Police Department referred to the department
allegations that respondent Michael Shatzer, Sr., had sexu-
ally abused his 3-year-old son. At that time, Shatzer was

*Briefs of amici curiae urging reversal were filed for the State of Flor-
ida et al. by Bill McCollum, Attorney General of Florida, Scott D. Makar,
Solicitor General, and Craig D. Feiser, Deputy Solicitor General, by Rich-
ard S. Gebelein, Chief Deputy Attorney General of Delaware, and by the
Attorneys General for their respective States as follows: Troy King of
Alabama, Terry Goddard of Arizona, Dustin McDaniel of Arkansas, John
W. Suthers of Colorado, Mark J. Bennett of Hawaii, Lawrence G. Wasden
of Idaho, Lisa Madigan of Illinois, Gregory F. Zoeller of Indiana, Tom
Miller of Towa, Steven N. Six of Kansas, James D. “Buddy” Caldwell of
Louisiana, Janet T. Mills of Maine, Martha Coakley of Massachusetts,
Michael A. Cox of Michigan, Jim Hood of Mississippi, Steven Bullock of
Montana, Jon Brunming of Nebraska, Catherine Cortez Masto of Nevada,
Kelly Ayotte of New Hampshire, Gary K. King of New Mexico, Roy
Cooper of North Dakota, Richard Cordray of Ohio, W. A. Drew Edmond-
son of Oklahoma, John R. Kroger of Oregon, Thomas W. Corbett, Jr., of
Pennsylvania, Patrick C. Lynch of Rhode Island, Henry D. McMaster of
South Carolina, Lawrence E. Long of South Dakota, Robert E. Cooper, Jr.,
of Tennessee, Greg Abbott of Texas, Mark L. Shurtleff of Utah, William
C. Mims of Virginia, Robert M. McKenna of Washington, J. B. Van Hollen
of Wisconsin, and Bruce A. Salzburg of Wyoming; and for the Criminal
Justice Legal Foundation by Kent S. Scheidegger.

Daniel Meron, Colleen C. Smith, and Jeffrey L. Fisher filed a brief for
the National Association of Criminal Defense Lawyers as amicus curiae
urging affirmance.


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


Cite as: 559 U. S. 98 (2010) 101

Opinion of the Court

incarcerated at the Maryland Correctional Institution-
Hagerstown, serving a sentence for an unrelated child-
sexual-abuse offense. Detective Shane Blankenship was as-
signed to the investigation and interviewed Shatzer at the
correctional institution on August 7, 2003. Before asking
any questions, Blankenship reviewed Shatzer’s Miranda
rights with him, and obtained a written waiver of those
rights. When Blankenship explained that he was there to
question Shatzer about sexually abusing his son, Shatzer ex-
pressed confusion—he had thought Blankenship was an at-
torney there to discuss the prior crime for which he was
incarcerated. Blankenship clarified the purpose of his visit,
and Shatzer declined to speak without an attorney. Accord-
ingly, Blankenship ended the interview, and Shatzer was re-
leased back into the general prison population. Shortly
thereafter, Blankenship closed the investigation.

Two years and six months later, the same social worker
referred more specific allegations to the department about
the same incident involving Shatzer. Detective Paul Hoo-
ver, from the same division, was assigned to the investiga-
tion. He and the social worker interviewed the victim, then
eight years old, who described the incident in more detail.
With this new information in hand, on March 2, 2006, they
went to the Roxbury Correctional Institute, to which
Shatzer had since been transferred, and interviewed Shatzer
in a maintenance room outfitted with a desk and three chairs.
Hoover explained that he wanted to ask Shatzer about the
alleged incident involving Shatzer’s son. Shatzer was sur-
prised because he thought that the investigation had been
closed, but Hoover explained they had opened a new file.
Hoover then read Shatzer his Miranda rights and obtained
a written waiver on a standard department form.

Hoover interrogated Shatzer about the incident for ap-
proximately 30 minutes. Shatzer denied ordering his son to
perform fellatio on him, but admitted to masturbating in
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front of his son from a distance of less than three feet. Be-
fore the interview ended, Shatzer agreed to Hoover’s request
that he submit to a polygraph examination. At no point dur-
ing the interrogation did Shatzer request to speak with an
attorney or refer to his prior refusal to answer questions
without one.

Five days later, on March 7, 2006, Hoover and another de-
tective met with Shatzer at the correctional facility to ad-
minister the polygraph examination. After reading Shatzer
his Miranda rights and obtaining a written waiver, the other
detective administered the test and concluded that Shatzer
had failed. When the detectives then questioned Shatzer,
he became upset, started to cry, and incriminated himself by
saying, “‘I didn’t force him. I didn’t force him.”” 405 Md.
585, 590, 954 A. 2d 1118, 1121 (2008). After making this in-
culpatory statement, Shatzer requested an attorney, and
Hoover promptly ended the interrogation.

The State’s Attorney for Washington County charged
Shatzer with second-degree sexual offense, sexual child
abuse, second-degree assault, and contributing to conditions
rendering a child in need of assistance. Shatzer moved to
suppress his March 2006 statements pursuant to Edwards.
The trial court held a suppression hearing and later denied
Shatzer’s motion. The Edwards protections did not apply,
it reasoned, because Shatzer had experienced a break in cus-
tody for Miranda purposes between the 2003 and 2006 inter-
rogations. No. 21-K-06-37799 (Cir. Ct. Washington Cty.,
Md., Sept. 14, 2006), App. 55. Shatzer pleaded not guilty,
waived his right to a jury trial, and proceeded to a bench
trial based on an agreed statement of facts. In accordance
with the agreement, the State described the interview with
the vietim and Shatzer’s 2006 statements to the detectives.
Based on the proffered testimony of the victim and the “ad-
mission of the defendant as to the act of masturbation,” the
trial court found Shatzer guilty of sexual child abuse of his
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son.!  No. 21-K-06-37799 (Cir. Ct. Washington Cty., Md.,
Sept. 21, 2006), id., at 70, 79.

Over the dissent of two judges, the Court of Appeals of
Maryland reversed and remanded. The court held that “the
passage of time alone is insufficient to [end] the protections
afforded by Edwards,” and that, assuming, arguendo, a
break-in-custody exception to Edwards existed, Shatzer’s re-
lease back into the general prison population between inter-
rogations did not constitute a break in custody. 405 Md., at
606-607, 954 A. 2d, at 1131. We granted certiorari, 555 U. S.
1152 (2009).

II

The Fifth Amendment, which applies to the States by vir-
tue of the Fourteenth Amendment, Malloy v. Hogan, 378
U.S. 1, 6 (1964), provides that “[n]o person . .. shall be com-
pelled in any criminal case to be a witness against himself.”
U. S. Const., Amdt. 5. In Miranda v. Arizona, 384 U. S. 436
(1966), the Court adopted a set of prophylactic measures to
protect a suspect’s Fifth Amendment right from the “inher-
ently compelling pressures” of custodial interrogation. Id.,
at 467. The Court observed that “incommunicado interro-
gation” in an “unfamiliar,” “police-dominated atmosphere,”
1d., at 456-457, involves psychological pressures “which work
to undermine the individual’s will to resist and to compel him
to speak where he would not otherwise do so freely,” id., at
467. Consequently, it reasoned, “[ulnless adequate protec-
tive devices are employed to dispel the compulsion inherent
in custodial surroundings, no statement obtained from the
defendant can truly be the product of his free choice.” Id.,
at 458.

To counteract the coercive pressure, Miranda announced
that police officers must warn a suspect prior to questioning

1The State filed a nolle prosequi to the second-degree sexual offense
charge, and consented to dismissal of the misdemeanor charges as barred
by the statute of limitations.
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that he has a right to remain silent, and a right to the pres-
ence of an attorney. Id., at 444. After the warnings are
given, if the suspect indicates that he wishes to remain si-
lent, the interrogation must cease. Id., at 473-474. Simi-
larly, if the suspect states that he wants an attorney, the
interrogation must cease until an attorney is present. Id.,
at 474. Critically, however, a suspect can waive these
rights. Id., at 475. To establish a valid waiver, the State
must show that the waiver was knowing, intelligent, and vol-
untary under the “high standar[d] of proof for the waiver of
constitutional rights [set forth in] Johnson v. Zerbst, 304 U. S.
458 (1938).” Id., at 475.

In Edwards, the Court determined that Zerbst’s tradi-
tional standard for waiver was not sufficient to protect a sus-
pect’s right to have counsel present at a subsequent interro-
gation if he had previously requested counsel; “additional
safeguards” were necessary. 451 U.S,, at 484. The Court
therefore superimposed a “second layer of prophylaxis,” Mc-
Neil v. Wisconsin, 501 U. S. 171, 176 (1991). Edwards held:

“[W]hen an accused has invoked his right to have coun-
sel present during custodial interrogation, a valid
waiver of that right cannot be established by showing
only that he responded to further police-initiated custo-
dial interrogation even if he has been advised of his
rights. . . . [He] is not subject to further interrogation
by the authorities until counsel has been made available
to him, unless the accused himself initiates further com-
munication, exchanges, or conversations with the po-
lice.” 451 U. S., at 484-485.

The rationale of Edwards is that once a suspect indicates
that “he is not capable of undergoing [custodial] questioning
without advice of counsel,” “any subsequent waiver that has
come at the authorities’ behest, and not at the suspect’s own
instigation, is itself the product of the ‘inherently compelling
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pressures’ and not the purely voluntary choice of the sus-
pect.” Arizona v. Roberson, 486 U.S. 675, 681 (1988).
Under this rule, a voluntary Miranda waiver is sufficient at
the time of an initial attempted interrogation to protect a
suspect’s right to have counsel present, but it is not sufficient
at the time of subsequent attempts if the suspect initially
requested the presence of counsel. The implicit assumption,
of course, is that the subsequent requests for interrogation
pose a significantly greater risk of coercion. That increased
risk results not only from the police’s persistence in trying
to get the suspect to talk, but also from the continued pres-
sure that begins when the individual is taken into custody
as a suspect and sought to be interrogated—pressure likely
to “increase as custody is prolonged,” Minnick v. Missis-
sippi, 498 U. S. 146, 153 (1990). The Edwards presumption
of involuntariness ensures that police will not take advan-
tage of the mounting coercive pressures of “prolonged police
custody,” Roberson, 486 U. S., at 686, by repeatedly attempt-
ing to question a suspect who previously requested counsel
until the suspect is “badgered into submission,” id., at 690
(KENNEDY, J., dissenting).

We have frequently emphasized that the Edwards rule is
not a constitutional mandate, but judicially prescribed pro-
phylaxis. See, e. g., Montejo v. Louisiana, 556 U. S. 778, 787
(2009); Michigan v. Harvey, 494 U. S. 344, 349 (1990); Solem
v. Stumes, 465 U. S. 638, 644, n. 4 (1984). Because Edwards
is “our rule, not a constitutional command,” “it is our obli-
gation to justify its expansion.” Roberson, supra, at 688
(KENNEDY, J., dissenting). Lower courts have uniformly
held that a break in custody ends the Edwards presumption,
see, e. g., People v. Storm, 28 Cal. 4th 1007, 1023-1024, and
n. 6, 52 P. 3d 52, 61-62, and n. 6 (2002) (collecting state and
federal cases), but we have previously addressed the issue
only in dicta, see McNeil, supra, at 177 (Edwards applies
“assuming there has been no break in custody”).
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A judicially crafted rule is “justified only by reference to
its prophylactic purpose,” Davis v. United States, 512 U. S.
452, 458 (1994) (internal quotation marks omitted), and ap-
plies only where its benefits outweigh its costs, Montejo,
supra, at 793. We begin with the benefits. Edwards’ pre-
sumption of involuntariness has the incidental effect of “con-
serv[ing] judicial resources which would otherwise be ex-
pended in making difficult determinations of voluntariness.”
Minnick, supra, at 151. Its fundamental purpose, however,
is to “[plreserv[e] the integrity of an accused’s choice to com-
municate with police only through counsel,” Patterson v. Illi-
nots, 487 U. S. 285, 291 (1988), by “prevent[ing] police from
badgering a defendant into waiving his previously asserted
Miranda rights,” Harvey, supra, at 350. Thus, the benefits
of the rule are measured by the number of coerced confes-
sions it suppresses that otherwise would have been ad-
mitted. See Montejo, supra, at 793.

It is easy to believe that a suspect may be coerced or bad-
gered into abandoning his earlier refusal to be questioned
without counsel in the paradigm FEdwards case. That is a
case in which the suspect has been arrested for a particular
crime and is held in uninterrupted pretrial custody while
that crime is being actively investigated. After the initial
interrogation, and up to and including the second one, he
remains cut off from his normal life and companions, “thrust
into” and isolated in an “unfamiliar,” “police-dominated at-
mosphere,” Miranda, 384 U. S., at 456-457, where his cap-
tors “appear to control [his] fate,” Illinois v. Perkins, 496
U. S. 292, 297 (1990). That was the situation confronted by
the suspects in Edwards, Roberson, and Minnick, the three
cases in which we have held the Edwards rule applicable.
Edwards was arrested pursuant to a warrant and taken to a
police station, where he was interrogated until he requested
counsel. Edwards, 451 U. S., at 478-479. The officer ended
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the interrogation and took him to the county jail,? but at 9:15
the next morning, two of the officer’s colleagues reinterro-
gated Edwards at the jail. Id., at 479. Roberson was ar-
rested “at the scene of a just-completed burglary” and inter-
rogated there until he requested a lawyer. Roberson, 486
U.S,, at 678. A different officer interrogated him three
days later while he “was still in custody pursuant to the ar-
rest.” [Ibid. Minnick was arrested by local police and
taken to the San Diego jail, where two Federal Bureau of
Investigation agents interrogated him the next morning
until he requested counsel. Minnick, 498 U. S., at 148-149.
Two days later a Mississippi deputy sheriff reinterrogated
him at the jail. Id., at 149. None of these suspects re-
gained a sense of control or normalcy after they were ini-
tially taken into custody for the crime under investigation.

When, unlike what happened in these three cases, a sus-
pect has been released from his pretrial custody and has
returned to his normal life for some time before the later
attempted interrogation, there is little reason to think that
his change of heart regarding interrogation without counsel
has been coerced. He has no longer been isolated. He has
likely been able to seek advice from an attorney, family mem-
bers, and friends.>? And he knows from his earlier experi-
ence that he need only demand counsel to bring the interro-

2Jail is a “local government’s detention center where persons awaiting
trial or those convicted of misdemeanors are confined.” Black’s Law Dic-
tionary 910 (9th ed. 2009). Prison, by contrast, is a “state or federal facil-
ity of confinement for convicted criminals, esp. felons.” Id., at 1314.

3JUSTICE STEVENS points out, post, at 126 (opinion concurring in judg-
ment), that in Minnick, actual pre-reinterrogation consultation with an
attorney during continued custody did not suffice to avoid application of
Edwards. That does not mean that the ability to consult freely with at-
torneys and others does not reduce the level of coercion at all, or that it
is “only questionably relevant,” post, at 125, to whether termination of
custody reduces the coercive pressure that is the basis for Edwards’
super-prophylactic rule.
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gation to a halt; and that investigative custody does not last
indefinitely. In these circumstances, it is farfetched to think
that a police officer’s asking the suspect whether he would
like to waive his Miranda rights will any more “wear down
the accused,” Smith v. Illinois, 469 U. S. 91, 98 (1984) (per
curiam,), than did the first such request at the original at-
tempted interrogation—which is of course not deemed coer-
cive. His change of heart is less likely attributable to
“pbadgering” than it is to the fact that further deliberation in
familiar surroundings has caused him to believe (rightly or
wrongly) that cooperating with the investigation is in his in-
terest. Uncritical extension of Edwards to this situation
would not significantly increase the number of genuinely co-
erced confessions excluded. The “justification for a conclu-
sive presumption disappears when application of the pre-
sumption will not reach the correct result most of the time.”
Coleman v. Thompson, 501 U. S. 722, 737 (1991).

At the same time that extending the Edwards rule yields
diminished benefits, extending the rule also increases its
costs: the in-fact voluntary confessions it excludes from trial,
and the voluntary confessions it deters law enforcement offi-
cers from even trying to obtain. Voluntary confessions are
not merely “a proper element in law enforcement,” Miranda,
supra, at 478, they are an “unmitigated good,” McNeil, 501
U.S., at 181, “‘essential to society’s compelling interest in
finding, convicting, and punishing those who violate the
law,”” 1bid. (quoting Moran v. Burbine, 475 U. S. 412, 426
(1986)).

The only logical endpoint of Edwards disability is termina-
tion of Miranda custody and any of its lingering effects.
Without that limitation—and barring some purely arbitrary
time limit “—every Edwards prohibition of custodial interro-

4The State’s alternative argument in the present case is that the sub-
stantial lapse in time between the 2003 and 2006 attempts at interrogation
independently ended the Edwards presumption. Our disposition makes
it unnecessary to address that argument.
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gation of a particular suspect would be eternal. The prohi-
bition applies, of course, when the subsequent interrogation
pertains to a different crime, Roberson, supra, when it is
conducted by a different law enforcement authority, Min-
nick, 498 U. S. 146, and even when the suspect has met with
an attorney after the first interrogation, ibid. And it not
only prevents questioning ex ante; it would render invalid,
ex post, confessions invited and obtained from suspects who
(unbeknownst to the interrogators) have acquired Edwards
immunity previously in connection with any offense in any
jurisdiction.” In a country that harbors a large number of
repeat offenders,’ this consequence is disastrous.

We conclude that such an extension of Edwards is not jus-
tified; we have opened its “‘protective umbrella,”” Solem,
465 U. S., at 644, n. 4, far enough. The protections offered
by Miranda, which we have deemed sufficient to ensure that
the police respect the suspect’s desire to have an attorney
present the first time police interrogate him, adequately
ensure that result when a suspect who initially requested
counsel is reinterrogated after a break in custody that is of
sufficient duration to dissipate its coercive effects.

5This assumes that Roberson’s extension of Edwards to subsequent in-
terrogation for a different crime and Minnick’s extension of Edwards to
subsequent interrogation by a different law enforcement agency would
apply even when the place of custody and the identity of the custodial
agency are not the same (as they were in Roberson and Minnick) as those
of the original interrogation. That assumption would seem reasonable if
the Edwards-suspending effect of a termination of custody is rejected.
Reinterrogation in different custody or by a different interrogating agency
would seem, if anything, less likely than termination of custody to reduce
coercive pressures. At the original site, and with respect to the original
interrogating agency, the suspect has already experienced cessation of in-
terrogation when he demands counsel—which he may have no reason to
expect elsewhere.

6 According to a recent study, 67.5% of prisoners released from 15 States
in 1994 were rearrested within three years. See Dept. of Justice, Bureau
of Justice Statistics, Special Report, Recidivism of Prisoners Released in
1994 (NCJ 193427, 2002).
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If Shatzer’s return to the general prison population quali-
fied as a break in custody (a question we address in Part III,
mfra), there is no doubt that it lasted long enough (two
years) to meet that durational requirement. But what
about a break that has lasted only one year? Or only one
week? It is impractical to leave the answer to that question
for clarification in future case-by-case adjudication; law en-
forcement officers need to know, with certainty and before-
hand, when renewed interrogation is lawful. And while it
is certainly unusual for this Court to set forth precise time
limits governing police action, it is not unheard of. In
County of Riverside v. McLaughlin, 500 U. S. 44 (1991), we
specified 48 hours as the time within which the police must
comply with the requirement of Gerstein v. Pugh, 420 U. S.
103 (1975), that a person arrested without a warrant be
brought before a magistrate to establish probable cause for
continued detention.

Like McLaughlin, this is a case in which the requisite po-
lice action (there, presentation to a magistrate; here, absten-
tion from further interrogation) has not been prescribed by
statute but has been established by opinion of this Court.
We think it appropriate to specify a period of time to avoid
the consequence that continuation of the Edwards presump-
tion “will not reach the correct result most of the time.”
Coleman, supra, at 737. It seems to us that period is 14
days. That provides plenty of time for the suspect to get
reacclimated to his normal life, to consult with friends and
counsel, and to shake off any residual coercive effects of his
prior custody.

The 14-day limitation meets Shatzer’s concern that a
break-in-custody rule lends itself to police abuse. He envi-
sions that once a suspect invokes his Miranda right to coun-
sel, the police will release the suspect briefly (to end the
Edwards presumption) and then promptly bring him back
into custody for reinterrogation. But once the suspect has
been out of custody long enough (14 days) to eliminate its
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coercive effect, there will be nothing to gain by such games-
manship—nothing, that is, except the entirely appropriate
gain of being able to interrogate a suspect who has made a
valid waiver of his Miranda rights.”

Shatzer argues that ending the Edwards protections at a
break in custody will undermine Edwards’ purpose to con-
serve judicial resources. To be sure, we have said that
“[t]he merit of the Edwards decision lies in the clarity of its
command and the certainty of its application.” Minnick,
498 U. S., at 151. But clarity and certainty are not goals in
themselves. They are valuable only when they reasonably
further the achievement of some substantive end—here, the
exclusion of compelled confessions. Confessions obtained
after a 2-week break in custody and a waiver of Miranda
rights are most unlikely to be compelled, and hence are un-
reasonably excluded. In any case, a break-in-custody excep-
tion will dim only marginally, if at all, the bright-line nature
of Edwards. In every case involving Edwards, the courts
must determine whether the suspect was in custody when
he requested counsel and when he later made the statements
he seeks to suppress. Now, in cases where there is an al-
leged break in custody, they simply have to repeat the in-
quiry for the time between the initial invocation and reinter-
rogation. In most cases that determination will be easy.
And when it is determined that the defendant pleading Ed-
wards has been out of custody for two weeks before the con-
tested interrogation, the court is spared the fact-intensive

"A defendant who experiences a 14-day break in custody after invoking
the Miranda right to counsel is not left without protection. Edwards
establishes a presumption that a suspect’s waiver of Miranda rights is
involuntary. See Arizona v. Roberson, 486 U.S. 675, 681 (1988). Even
without this “second layer of prophylaxis,” McNeil v. Wisconsin, 501 U. S.
171, 176 (1991), a defendant is still free to claim the prophylactic protection
of Miranda—arguing that his waiver of Miranda rights was in fact invol-
untary under Johnson v. Zerbst, 304 U. S. 458 (1938). See Miranda, 384
U. S, at 475.
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inquiry into whether he ever, anywhere, asserted his Mi-

randa right to counsel.
II1

The facts of this case present an additional issue. No one
questions that Shatzer was in custody for Miranda purposes
during the interviews with Detective Blankenship in 2003
and Detective Hoover in 2006. Likewise, no one questions
that Shatzer triggered the Edwards protections when, ac-
cording to Detective Blankenship’s notes of the 2003 inter-
view, he stated that “ ‘he would not talk about this case with-
out having an attorney present,”” 405 Md., at 589, 954 A. 2d,
at 1120. After the 2003 interview, Shatzer was released
back into the general prison population where he was serv-
ing an unrelated sentence. The issue is whether that consti-
tutes a break in Miranda custody.

We have never decided whether incarceration constitutes
custody for Miranda purposes, and have indeed explicitly
declined to address the issue. See Perkins, 496 U. S., at 299.
See also Bradley v. Ohio, 497 U. S. 1011, 1013 (1990) (Mar-
shall, J., dissenting from denial of certiorari). Whether it
does depends upon whether it exerts the coercive pressure
that Miranda was designed to guard against—the “danger
of coercion [that] results from the interaction of custody and
official interrogation.” Perkins, supra, at 297 (emphasis
added). To determine whether a suspect was in Miranda
custody we have asked whether “there is a ‘formal arrest or
restraint on freedom of movement’ of the degree associated
with a formal arrest.” New York v. Quarles, 467 U. S. 649,
655 (1984); see also Stansbury v. California, 511 U. S. 318,
322 (1994) (per curiam). This test, no doubt, is satisfied by
all forms of incarceration. Our cases make clear, however,
that the freedom-of-movement test identifies only a neces-
sary and not a sufficient condition for Miranda custody. We
have declined to accord it “talismanic power,” because Mi-
randa is to be enforced “only in those types of situations in
which the concerns that powered the decision are impli-
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cated.” Berkemer v. McCarty, 468 U.S. 420, 437 (1984).
Thus, the temporary and relatively nonthreatening detention
involved in a traffic stop or Terry stop, see Terry v. Ohio,
392 U.S. 1 (1968), does not constitute Miranda custody.
McCarty, supra, at 439-440. See also Perkins, supra,
at 296.

Here, we are addressing the interim period during which
a suspect was not interrogated, but was subject to a baseline
set of restraints imposed pursuant to a prior conviction.
Without minimizing the harsh realities of incarceration, we
think lawful imprisonment imposed upon conviction of a
crime does not create the coercive pressures identified in
Miranda.

Interrogated suspects who have previously been convicted
of crime live in prison. When they are released back into
the general prison population, they return to their accus-
tomed surroundings and daily routine—they regain the de-
gree of control they had over their lives prior to the interro-
gation. Sentenced prisoners, in contrast to the Miranda
paradigm, are not isolated with their accusers. They live
among other inmates, guards, and workers, and often can
receive visitors and communicate with people on the outside
by mail or telephone.

Their detention, moreover, is relatively disconnected from
their prior unwillingness to cooperate in an investigation.
The former interrogator has no power to increase the dura-
tion of incarceration, which was determined at sentencing.®
And even where the possibility of parole exists, the former
interrogator has no apparent power to decrease the time

8 We distinguish the duration of incarceration from the duration of what
might be termed interrogative custody. When a prisoner is removed from
the general prison population and taken to a separate location for ques-
tioning, the duration of that separation is assuredly dependent upon his
interrogators. For which reason once he has asserted a refusal to speak
without assistance of counsel Edwards prevents any efforts to get him to
change his mind during that interrogative custody.


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


114 MARYLAND v. SHATZER

Opinion of the Court

served. This is in stark contrast to the circumstances faced
by the defendants in FEdwards, Roberson, and Minnick,
whose continued detention as suspects rested with those con-
trolling their interrogation, and who confronted the uncer-
tainties of what final charges they would face, whether they
would be convicted, and what sentence they would receive.

Shatzer’s experience illustrates the vast differences be-
tween Miranda custody and incarceration pursuant to con-
viction. At the time of the 2003 attempted interroga-
tion, Shatzer was already serving a sentence for a prior
conviction. After that, he returned to the general prison
population in the Maryland Correctional Institution-
Hagerstown and was later transferred, for unrelated reasons,
down the street to the Roxbury Correctional Institute.
Both are medium-security state correctional facilities.
See Maryland Div. of Correction Inmate Handbook 7
(2007), online at http:/dpscs.md.gov/rehabservs/doc/pdfs/
2007_Inmate_Handbook.pdf (all Internet materials as visited
Feb. 22, 2010, and available in Clerk of Court’s case file).
Inmates in these facilities generally can visit the library each
week, id., at 28; have regular exercise and recreation peri-
ods, id., at 17; can participate in basic adult education and
occupational training, id., at 26, 7, are able to send and
receive mail, id., at 21-22, 16; and are allowed to receive
visitors twice a week, see http://dpscs.md.gov/locations/
mcih.shtml; http://www.dpscs.state.md.us/locations/rci.shtml.
His continued detention after the 2003 interrogation did not
depend on what he said (or did not say) to Detective Blan-
kenship, and he has not alleged that he was placed in a
higher level of security or faced any continuing restraints as
a result of the 2003 interrogation. The “inherently compel-
ling pressures” of custodial interrogation ended when he re-
turned to his normal life.

Iv

A few words in response to JUSTICE STEVENS' concur-
rence: It claims we ignore that “[w]hen police tell an indigent
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suspect that he has the right to an attorney” and then “rein-
terrogate” him without providing a lawyer, “the suspect is
likely to feel that the police lied to him and that he really
does not have any right to a lawyer.” Post, at 121 (opin-
ion concurring in judgment) (hereinafter concurrence). See
also post, at 123, 126, n. 11, 130, n. 16. The fallacy here is
that we are not talking about “reinterrogating” the suspect;
we are talking about asking his permission to be interro-
gated. An officer has in no sense lied to a suspect when,
after advising, as Miranda requires, “You have the right to
remain silent, and if you choose to speak you have the right
to the presence of an attorney,” he promptly ends the at-
tempted interrogation because the suspect declines to speak
without counsel present, and then, two weeks later, reap-
proaches the suspect and asks, “Are you now willing to speak
without a lawyer present?”

The “concer[n] that motivated the Edwards line of cases,”
post, at 121, n. 2, is that the suspect will be coerced into
saying yes. That concern guides our decision today. Con-
trary to the concurrence’s conclusion, post, at 122, 124-125,
there is no reason to believe a suspect will view confession
as “‘the only way to end his interrogation’” when, before the
interrogation begins, he is told that he can avoid it by simply
requesting that he not be interrogated without counsel pres-
ent—an option that worked before. If, as the concurrence
argues will often be the case, post, at 124, a break in custody
does not change the suspect’s mind, he need only say so.

The concurrence also accuses the Court of “ignor[ing] that
when a suspect asks for counsel, until his request is an-
swered, there are still the same ‘inherently compelling’ pres-
sures of custodial interrogation on which the Miranda line
of cases is based.” Post, at 123. We do not ignore these
pressures; nor do we suggest that they disappear when cus-
tody is recommenced after a break, see post, at 124. But if
those pressures are merely “the same” as before, then Mi-
randa provides sufficient protection—as it did before. The
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Edwards presumption of involuntariness is justified only in
circumstances where the coercive pressures have increased
so much that suspects’ waivers of Miranda rights are likely
to be involuntary most of the time. Contrary to the concur-
rence’s suggestion, post, at 122, it is only in those narrow
circumstances—when custody is unbroken—that the Court
has concluded a “‘fresh se[t] of Miranda warnings’” is not
sufficient. See Roberson, 486 U. S., at 686.

In the last analysis, it turns out that the concurrence ac-
cepts our principal points. It agrees that Edwards prophy-
laxis is not perpetual; it agrees that a break in custody
reduces the inherently compelling pressure upon which
Edwards was based; it agrees that Shatzer’s release back
into the general prison population constituted a break in cus-
tody; and it agrees that in this case the break was long
enough to render Edwards inapplicable. Post, at 129-130.
We differ in two respects: Instead of terminating Edwards
protection when the custodial pressures that were the basis
for that protection dissipate, the concurrence would termi-
nate it when the suspect would no longer “feel that he has
‘been denied the counsel he has clearly requested,”” post,
at 129. This is entirely unrelated to the rationale of Ed-
wards. If confidence in the police’s promise to provide coun-
sel were the touchstone, Edwards would not have applied in
Minnick, where the suspect in continuing custody actually
met with appointed counsel. The concurrence’s rule is also
entirely unrelated to the existence of a break in custody.
While that may relieve the accumulated coercive pressures
of custody that are the foundation for Edwards, it is hard to
see how it bolsters the suspect’s confidence that if he asks
for counsel he will get one.

And secondly, the concurrence differs from us in declining
to say how long after a break in custody the termination of
Edwards protection occurs. Two and one-half years, it says,
is clearly enough—but it gives law enforcement authorities
no further guidance. The concurrence criticizes our use of
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14 days as arbitrary and unexplained, post, at 123-124, and
n. 7. But in fact that rests upon the same basis as the con-
currence’s own approval of a 2%-year break in custody: how
much time will justify “treating the second interrogation as
no more coercive than the first,” post, at 129. Failure to say
where the line falls short of 2% years, and leaving that for
future case-by-case determination, is certainly less helpful,
but not at all less arbitrary.

* * *

Because Shatzer experienced a break in Miranda custody
lasting more than two weeks between the first and second
attempts at interrogation, Fdwards does not mandate sup-
pression of his March 2006 statements. Accordingly, we re-
verse the judgment of the Court of Appeals of Maryland, and
remand the case for further proceedings not inconsistent
with this opinion.

It is so ordered.

JUSTICE THOMAS, concurring in part and concurring in
the judgment.

I join Part IIT of the Court’s opinion, which holds that
release into the general prison population constitutes a break
in custody. I do not join the Court’s decision to extend the
presumption of involuntariness established in Edwards v.
Arizona, 451 U. S. 477 (1981), for 14 days after custody ends.

It is not apparent to me that the presumption of involun-
tariness the Court recognized in Edwards is justifiable even
in the custodial setting to which Edwards applies it. See,
e.g., Minnick v. Mississippi, 498 U. S. 146, 160 (1990)
(ScALla, J., dissenting). Accordingly, I would not extend
the Edwards rule “beyond the circumstances present in Ed-
wards itself.” 498 U. S., at 162. But even if one believes
that the Court is obliged to apply Edwards to any case in-
volving continuing custody, the Court’s opinion today goes
well beyond that. It extends the presumption of involuntar-
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iness Edwards applies in custodial settings to interrogations
that occur after custody ends.

The Court concedes that this extension, like the Edwards
presumption itself, is not constitutionally required. The
Court nevertheless defends the extension as a judicially cre-
ated prophylaxis against compelled confessions. Even if one
accepts that such prophylaxis is both permissible generally
and advisable for some period following a break in custody,’
the Court’s 14-day rule fails to satisfy the criteria our prece-
dents establish for the judicial creation of such a safeguard.

Our precedents insist that judicially created prophylactic
rules like those in Edwards and Miranda v. Arizona, 384
U. S. 436 (1966), maintain “the closest possible fit” between
the rule and the Fifth Amendment interests they seek to
protect. United States v. Patane, 542 U.S. 630, 640-641
(2004) (plurality opinion); see generally Montejo v. Louisi-
ana, 556 U. S. 778, 797 (2009); Chavez v. Martinez, 538 U. S.
760, 772 (2003) (plurality opinion). The Court’s 14-day rule
does not satisfy this test. The Court relates its 14-day rule

1 At a minimum the latter proposition is questionable. I concede that
some police officers might badger a suspect during a subsequent interroga-
tion after a break in custody, or might use catch-and-release tactics to
suggest they will not take no for an answer. But if a suspect reenters
custody after being questioned and released, he need only invoke his right
to counsel to ensure Edwards’ protection for the duration of the subse-
quent detention. And, if law enforcement officers repeatedly release and
recapture a suspect to wear down his will—such that his participation in
a subsequent interrogation is no longer truly voluntary—the “high stand-
ar[d] of proof for the waiver of constitutional rights [set forth in] Johnson
v. Zerbst, 304 U. S. 458 (1938),” will protect against the admission of the
suspect’s statements in court. Miranda v. Arizona, 384 U.S. 436, 475
(1966). The Zerbst inquiry takes into account the totality of the circum-
stances surrounding the waiver—including any improper pressures by po-
lice. See id., at 464; cf. ante, at 111, n. 7 (stating that “[e]ven without
[Edwards’] second layer of prophylaxis, a defendant is still free to claim
the prophylactic protection of Miranda—arguing that his waiver of Mi-
randa rights was in fact involuntary under Johnson v. Zerbst” (internal
quotation marks and citation omitted)).
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to the Fifth Amendment simply by asserting that 14 days
between release and recapture should provide “plenty of
time for the suspect . . . to shake off any residual coercive
effects of his prior custody,” ante, at 110.

This ipse dixit does not explain why extending the Ed-
wards presumption for 14 days following a break in cus-
tody—as opposed to 0, 10, or 100 days—provides the “closest
possible fit” with the Self-Incrimination Clause, Patane,
supra, at 640-641; see ante, at 110 (merely stating that “[iJt
seems to us that” the appropriate “period is 14 days”). Nor
does it explain how the benefits of a prophylactic 14-day rule
(either on its own terms or compared with other possible
rules) “outweigh its costs” (which would include the loss of
law enforcement information as well as the exclusion of con-
fessions that are in fact voluntary). Amnte, at 106 (citing
Montejo, supra, at 793).

To be sure, the Court’s rule has the benefit of providing
a bright line. Ante, at 111. But bright-line rules are not
necessary to prevent Fifth Amendment violations, as the
Court has made clear when refusing to adopt such rules in
cases involving other Miranda rights. See, e. g., Michigan
v. Mosley, 423 U. S. 96, 103-104 (1975). And an otherwise
arbitrary rule is not justifiable merely because it gives clear
instruction to law enforcement officers.?

As the Court concedes, “clarity and certainty are not goals
in themselves. They are valuable only when they reason-
ably further the achievement of some substantive end—here,
the exclusion of compelled confessions” that the Fifth
Amendment prohibits. Ante, at 111. The Court’s arbitrary
14-day rule fails this test, even under the relatively permis-

2Though the Court asserts that its 14-day rule will tell “law enforce-
ment officers . . . with certainty and beforehand, when renewed interroga-
tion is lawful,” ante, at 110, that is not so clear. Determining whether a
suspect was previously in custody, and when the suspect was released,
may be difficult without questioning the suspect, especially if state and
federal authorities are conducting simultaneous investigations.
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sive criteria set forth in our precedents. Accordingly, I do
not join that portion of the Court’s opinion.

JUSTICE STEVENS, concurring in the judgment.

While I agree that the presumption from Edwards v. Ari-
zona, 451 U. S. 477 (1981), is not “eternal,” ante, at 109, and
does not mandate suppression of Shatzer’s statement made
after a 2-year break in custody, I do not agree with the
Court’s newly announced rule: that Edwards always ceases
to apply when there is a 14-day break in custody, ante, at 110.

In conducting its “cost-benefit” analysis, the Court de-
means Edwards as a “‘second layer’” of “judicially pre-
scribed prophylaxis,” ante, at 104, 105, 111, n. 7; see also
ante, at 105 (describing Edwards as “‘our rule, not a consti-
tutional command’” (quoting Arizona v. Roberson, 486 U. S.
675, 688 (1988) (KENNEDY, J., dissenting))). The source of
the holdings in the long line of cases that includes both Ed-
wards and Miranda, however, is the Fifth Amendment’s pro-
tection against compelled self-incrimination applied to the
“compulsion inherent in custodial” interrogation, Miranda v.
Arizona, 384 U. S. 436, 458 (1966), and the “significan[ce]” of
“the assertion of the right to counsel,” Edwards, 451 U. S.,
at 485.8 The Court’s analysis today is insufficiently sensitive
to the concerns that motivated the Edwards line of cases.

1See Dickerson v. United States, 530 U. S. 428, 438 (2000) (holding that
“the protections announced in Miranda” are “constitutionally required”);
Shea v. Louisiana, 470 U. S. 51, 52 (1985) (“In Edwards . . ., this Court
ruled that a criminal defendant’s rights under the Fifth and Fourteenth
Amendments were violated by the use of his confession obtained by
police-instigated interrogation—without counsel present—after he re-
quested an attorney”); Oregon v. Bradshaw, 462 U.S. 1039, 1043 (1983)
(plurality opinion) (“[The] subsequent incriminating statements made
without [an] attorney present violated the rights secured to the defendant
by the Fifth and Fourteenth Amendments to the United States Constitu-
tion”); Miranda, 384 U.S., at 458 (examining the “history and precedent
underlying the Self-Incrimination Clause to determine its applicability in
this situation”).
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I

The most troubling aspect of the Court’s time-based rule
is that it disregards the compulsion caused by a second (or
third, or fourth) interrogation of an indigent suspect who was
told that if he requests a lawyer, one will be provided for
him. When police tell an indigent suspect that he has the
right to an attorney, that he is not required to speak without
an attorney present, and that an attorney will be provided
to him at no cost before questioning, the police have made
a significant promise. If they cease questioning and then
reinterrogate the suspect 14 days later without providing
him with a lawyer, the suspect is likely to feel that the police
lied to him and that he really does not have any right to
a lawyer.?

When officers informed Shatzer of his rights during the
first interrogation, they presumably informed him that if he
requested an attorney, one would be appointed for him be-
fore he was asked any further questions. But if an indigent
suspect requests a lawyer, “any further interrogation” (even
14 days later) “without counsel having been provided will
surely exacerbate whatever compulsion to speak the suspect
may be feeling.” Roberson, 486 U. S., at 686. When police
have not honored an earlier commitment to provide a de-

2The Court states that this argument rests on a “fallacy” because “we
are not talking about ‘reinterrogating’ the suspect; we are talking about
asking his permission to be interrogated.” Ante, at 115 (emphasis de-
leted). Because, however, a suspect always has the right to remain silent,
this is a distinction without a difference: Any time that the police interro-
gate or reinterrogate, and read a suspect his Miranda rights, the suspect
may decline to speak. And if this is a “fallacy,” it is the same “fallacy”
upon which this Court has relied in the Edwards line of cases that held
that police may not continue to interrogate a suspect who has requested
a lawyer: Police may not continue to ask such a suspect whether they
may interrogate him until that suspect has a lawyer present. The Court’s
apparent belief that this is a “fallacy” only underscores my concern that
its analysis is insufficiently sensitive to the concerns that motivated the
Edwards line of cases.
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tainee with a lawyer, the detainee likely will “understan[d]
his (expressed) wishes to have been ignored” and “may well
see further objection as futile and confession (true or not) as
the only way to end his interrogation.” Davis v. United
States, 512 U. S. 452, 472-473 (1994) (Souter, J., concurring
in judgment). Cf. Cooper v. Dupnik, 963 F. 2d 1220, 1225
(CA9 1992) (en banc) (describing an elaborate police task
force plan to ignore a suspect’s requests for counsel, on the
theory that such would induce hopelessness and thereby
elicit an admission). Simply giving a “fresh se[t] of Miranda
warnings” will not “ ‘reassure’ a suspect who has been denied
the counsel he has clearly requested that his rights have re-
mained untrammeled.” Roberson, 486 U. S., at 686.

II

The Court never explains why its rule cannot depend on,
in addition to a break in custody and passage of time, a con-
crete event or state of affairs, such as the police’s having
honored their commitment to provide counsel. Instead, the
Court simply decides to create a time-based rule, and in so
doing, disregards much of the analysis upon which Edwards
and subsequent decisions were based. “[T]he assertion of
the right to counsel” “[ils a significant event.”? Edwards,
451 U.S., at 485. As the Court today acknowledges, the

3Indeed, a lawyer has a “unique ability to protect the Fifth Amendment
rights of a client undergoing custodial interrogation.” Fare v. Michael C.,
442 U. S. 707, 719 (1979). Counsel can curb an officer’s overbearing con-
duct, advise a suspect of his rights, and ensure that there is an accurate
record of any interrogation. “Because of this special ability of the lawyer
to help the client preserve his Fifth Amendment rights once the client
becomes enmeshed in the adversary process, the Court found that the
right to have counsel present at the interrogation is indispensible to the
protection of the Fifth Amendment privilege.” Arizona v. Roberson, 486
U. S. 675, 682, n. 4 (1988) (internal quotation marks omitted). Thus, “once
the accused has requested counsel,” courts must be especially wary of
“coercive form[s] of custodial interrogation.” Bradshaw, 462 U. S., at 1051
(Powell, J., concurring in judgment).
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right to counsel, like the right to remain silent, is one that
police may “coercle] or badgel[r],” ante, at 106, a suspect into
abandoning.* However, as discussed above, the Court ig-
nores the effects not of badgering but of reinterrogating a
suspect who took the police at their word that he need not
answer questions without an attorney present. See Rober-
son, 486 U.S., at 686. The Court, moreover, ignores that
when a suspect asks for counsel, until his request is an-
swered, there are still the same “inherently compelling”
pressures of custodial interrogation on which the Miranda
line of cases is based, see 486 U. S., at 681,° and that the
concern about compulsion is especially serious for a detainee
who has requested a lawyer, an act that signals his “inability
to cope with the pressures of custodial interrogation,” id.,
at 686.°

Instead of deferring to these well-settled understandings
of the Edwards rule, the Court engages in its own specula-

4See Michigan v. Harvey, 494 U. S. 344, 350 (1990) (subsequent con-
fession suggests the police “badger[ed] a defendant into waiving his
previously asserted Miranda rights”).

5See Minnick v. Mississippt, 498 U. S. 146, 155 (1990) (“[N]either admis-
sions nor waivers are effective unless there are both particular and sys-
temic assurances that the coercive pressures of custody were not the in-
ducing cause”); cf. Smith v. Illinots, 469 U. S. 91, 98 (1984) (per curiam,)
(“I'TThe authorities through ‘badger[ing]’ or ‘overreaching’—explicit or
subtle, deliberate or unintentional—might otherwise wear down the ac-
cused and persuade him to incriminate himself notwithstanding his earlier
request for counsel’s assistance”).

6See Roberson, 486 U. S., at 681 (“[I]f a suspect believes that he is not
capable of undergoing such questioning without advice of counsel, then it
is presumed that any subsequent waiver that has come at the authorities’
behest, and not at the suspect’s own instigation, is itself the product of the
‘inherently compelling pressures’”); Michigan v. Mosley, 423 U. S. 96, 110,
n. 2 (1975) (White, J., concurring in result) (“[T]he accused having ex-
pressed his own view that he is not competent to deal with the authorities
without legal advice, a later decision at the authorities’ insistence to make
a statement without counsel’s presence may properly be viewed with
skepticism”).
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tion that a 14-day break in custody eliminates the compulsion
that animated Edwards. But its opinion gives no strong
basis for believing that this is the case.” A 14-day break in
custody does not eliminate the rationale for the initial Fd-
wards rule: The detainee has been told that he may remain
silent and speak only through a lawyer and that if he cannot
afford an attorney, one will be provided for him. He has
asked for a lawyer. He does not have one. He is in custody.
And police are still questioning him. A 14-day break in cus-
tody does not change the fact that custodial interrogation is
inherently compelling. It is unlikely to change the fact that
a detainee “considers himself unable to deal with the pres-
sures of custodial interrogation without legal assistance.”
Roberson, 486 U. S., at 683.% And in some instances, a 14-
day break in custody may make matters worse? “[wlhen a

“Today’s decision, moreover, offers no reason for its 14-day time period.
To be sure, it may be difficult to marshal conclusive evidence when setting
an arbitrary time period. But in light of the basis for Edwards, we should
tread carefully. Instead, the only reason for choosing a 14-day time pe-
riod, the Court tells us, is that “[i]t seems to us that period is 14 days.”
Ante, at 110. That time period is “plenty of time for the suspect to get
reacclimated to his normal life, to consult with friends and counsel, and to
shake off any residual coercive effects of his prior custody.” Ibid. But
the Court gives no reason for that speculation, which may well prove inac-
curate in many circumstances.

8In Roberson, for example, we observed that once a suspect has as-
serted his right to an attorney, courts must presume he does “not feel
sufficiently comfortable with the pressures of custodial interrogation to
answer questions without an attorney. This discomfort is precisely the
state of mind that Edwards presumes to persist . ...” 486 U.S., at 684.
We held in Roberson that just because different police come to speak about
a different investigation, that presumption does not change: “[Tlhere is
no reason to assume that a suspect’s state of mind is in any way
investigation-specific.” Ibid. Nor is there any reason to believe that it
is arrest specific.

9The compulsion is heightened by the fact that “[t]he uncertainty of fate
that being released from custody and then reapprehended entails is, in
some circumstances, more coercive than continual custody.” Strauss, Re-
interrogation, 22 Hastings Const. L. Q. 359, 390 (1995).
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suspect understands his (expressed) wishes to have been ig-
nored” and thus “may well see further objection as futile and
confession (true or not) as the only way to end his interroga-
tion.” Dawis, 512 U. S., at 472-473 (Souter, J., concurring
in judgment).!

The Court ignores these understandings from the Ed-
wards line of cases and instead speculates that if a suspect is
reinterrogated and eventually talks, it must be that “further
deliberation in familiar surroundings has caused him to be-
lieve (rightly or wrongly) that cooperating with the investi-
gation is in his interest.” Ante, at 108. But it is not appar-
ent why that is the case. The answer, we are told, is that
once a suspect has been out of Miranda custody for 14 days,
“[h]e has likely been able to seek advice from an attorney,
family members, and friends.” Ante, at 107. This specula-
tion, however, is overconfident and only questionably rele-
vant. As a factual matter, we do not know whether the de-
fendant has been able to seek advice: First of all, suspects
are told that if they cannot afford a lawyer, one will be pro-
vided for them. Yet under the majority’s rule, an indigent
suspect who took the police at their word when he asked for
a lawyer will nonetheless be assumed to have “been able to
seek advice from an attorney.” Second, even suspects who

19 Not only is this a likely effect of reinterrogation, but police may use
this effect to their advantage. Indeed, the Court’s rule creates a strange
incentive to delay formal proceedings, in order to gain additional informa-
tion by way of interrogation after the time limit lapses. The justification
for Fifth Amendment rules “must be consistent with . . . practical reali-
ties,” Roberson, 486 U. S., at 688 (KENNEDY, J., dissenting), and the reality
is that police may operate within the confines of the Fifth Amendment in
order to extract as many confessions as possible, see Leo & White, Adapt-
ing to Miranda: Modern Interrogators’ Strategies for Dealing With the
Obstacles Posed by Miranda, 84 Minn. L. Rev. 397 (1999). With a time
limit as short as 14 days, police who hope that they can eventually extract
a confession may feel comfortable releasing a suspect for a short period of
time. The resulting delay will only increase the compelling pressures on
the suspect.


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit

http:judgment).10

126 MARYLAND v. SHATZER

STEVENS, J., concurring in judgment

are not indigent cannot necessarily access legal advice (or
social advice as the Court presumes) within 14 days. Third,
suspects may not realize that they need to seek advice from
an attorney. Unless police warn suspects that the interro-
gation will resume in 14 days, why contact a lawyer? When
a suspect is let go, he may assume that the police were satis-
fied. In any event, it is not apparent why interim advice
matters.!! In Minnick v. Mississippi, 498 U.S. 146, 153
(1990), we held that it is not sufficient that a detainee hap-
pened to speak at some point with a lawyer. See ibid. (not-
ing that “consultation with an attorney” does not prevent
“persistent attempts by officials to persuade [a suspect] to
waive his rights” or shield against the “coercive pressures
that accompany custody”). If the actual interim advice of
an attorney is not sufficient, the hypothetical, interim advice
of “an attorney, family members, and friends,” ante, at 107,
is not enough.

The many problems with the Court’s new rule are exacer-
bated in the very situation in this case: a suspect who is in
prison. Even if, as the Court assumes, a trip to one’s home
significantly changes the Edwards calculus, a trip to one’s
prison cell is not the same. A prisoner’s freedom is severely
limited, and his entire life remains subject to government
control. Such an environment is not conducive to “shak[ing]
off any residual coercive effects of his prior custody.” Ante,
at 110.”2 Nor can a prisoner easily “seek advice from an at-

11Tt is important to distinguish this from the point that I make above
about indigent suspects. If the police promise to provide a lawyer and
never do so, it sends a message to the suspect that the police have lied
and that the rights read to him are hollow. But the mere fact that a
suspect consulted a lawyer does not itself reduce the compulsion when
police reinterrogate him.

12Cf. Orozco v. Texas, 394 U. S. 324, 326 (1969) (holding that a suspect
was in custody while being held in own home, despite his comfort and
familiarity with the surroundings); Mathis v. United States, 391 U.S. 1, 5
(1968) (holding that a person serving a prison sentence for one crime was
in custody when he was interrogated in prison about another, unrelated
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torney, family members, and friends,” ante, at 107, especially
not within 14 days; prisoners are frequently subject to re-
strictions on communications. Nor, in most cases, can he
live comfortably knowing that he cannot be badgered by po-
lice; prison is not like a normal situation in which a suspect
“is in control, and need only shut his door or walk away to
avoid police badgering.” Montejo v. Louisiana, 556 U. S.
778, 795 (2009). Indeed, for a person whose every move is
controlled by the State, it is likely that “his sense of depend-
ence on, and trust in, counsel as the guardian of his interests
in dealing with government officials intensified.” United
States v. Green, 592 A. 2d 985, 989 (D. C. 1991); cf. Minnick,
498 U. S., at 1563 (explaining that coercive pressures “may
increase as custody is prolonged”).’? The Court ignores
these realities of prison, and instead rests its argument on
the supposition that a prisoner’s “detention . . . is relatively
disconnected from their prior unwillingness to cooperate in
an investigation.” Amnte, at 113. But that is not necessarily
the case. Prisoners are uniquely vulnerable to the officials
who control every aspect of their lives; prison guards may
not look kindly upon a prisoner who refuses to cooperate
with police. And cooperation frequently is relevant to

crime); Miranda v. Arizona, 384 U. S. 436, 478 (1966) (“[W]hen an individ-
ual is . . . deprived of his freedom by the authorities in any significant way
and is subjected to questioning, the privilege against self-incrimination
is jeopardized”).

12 Prison also presents a troubling set of incentives for police. First,
because investigators know that their suspect is also a prisoner, there is
no need formally to place him under arrest. Thus, police generally can
interview prisoners even without probable cause to hold them. This
means that police can interrogate suspects with little or no evidence of
guilt, and police can do so time after time, without fear of being sued
for wrongful arrest. Second, because police know that their suspect is
otherwise detained, there is no need necessarily to resolve the case
quickly. Police can comfortably bide their time, interrogating and rein-
terrogating their suspect until he slips up. Third, because police need not
hold their suspect, they do not need to arraign him or otherwise initiate
formal legal proceedings that would trigger various protections.
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whether the prisoner can obtain parole. See, e. g., Code of
Md. Regs., tit. 12, §08.01.18(A)(3) (2008). Moreover, even if
it is true as a factual matter that a prisoner’s fate is not
controlled by the police who come to interrogate him, how is
the prisoner supposed to know that? As the Court itself
admits, compulsion is likely when a suspect’s “captors appear
to control [his] fate,” ante, at 106 (internal quotation marks
omitted). But when a guard informs a suspect that he must
go speak with police, it will “appear” to the prisoner that
the guard and police are not independent. “Questioning by
captors, who appear to control the suspect’s fate, may create
mutually reinforcing pressures that the Court has assumed
will weaken the suspect’s will.” [Illinois v. Perkins, 496
U. S. 292, 297 (1990) (emphasis added).*

“4The Court attempts to distinguish detention in prison from the “para-
digm Edwards case,” ante, at 106, but it is not clear why that is so. The
difference cannot be simply that convicted prisoners’ “detention . . . is
relatively disconnected from their prior unwillingness to cooperate in an
investigation,” ante, at 113, because in many instances of pretrial custody,
the custody will continue regardless of whether a detainee answers ques-
tions. Take Roberson for example. Roberson was arrested and being
held for one crime when, days later, a different officer interrogated him
about a different crime. 486 U. S., at 678. Regardless of whether he co-
operated with the second investigation, he was still being held for the first
crime. Yet under the Court’s analysis, had Roberson been held long
enough that he had become “accustomed” to the detention facility, ante, at
113, there would have been a break in custody between each interrogation.
Thus, despite the fact that coercive pressures “may increase as custody is
prolonged,” Minnick, 498 U. S., at 153, the real problem in Roberson may
have been that the police did not leave him sitting in jail for long enough.

This problem of pretrial custody also highlights a tension with the
Court’s decision last Term in Montejo v. Louisiana, 556 U. S. 778 (2009).
In Montejo, the Court overturned Michigan v. Jackson, 475 U. S. 625, 636
(1986), which had protected an accused’s Sixth Amendment right to coun-
sel by “forbidding police to initiate interrogation of a criminal defendant
once he has requested counsel at an arraignment or similar proceeding.”
556 U. S., at 780-781. In so doing, the Court emphasized that because the
Edwards “regime suffices to protect the integrity of ‘a suspect’s voluntary
choice not to speak outside his lawyer’s presence,” before his arraignment,
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III

Because, at the very least, we do not know whether
Shatzer could obtain a lawyer, and thus would have felt that
police had lied about providing one, I cannot join the Court’s
opinion. I concur in today’s judgment, however, on another
ground: Even if Shatzer could not consult a lawyer and the
police never provided him one, the 2-year break in custody
is a basis for treating the second interrogation as no more
coercive than the first. Neither a break in custody nor the
passage of time has an inherent, curative power. But cer-
tain things change over time. An indigent suspect who took
police at their word that they would provide an attorney
probably will feel that he has “been denied the counsel he
has clearly requested,” Roberson, 486 U. S., at 686, when po-
lice begin to question him, without a lawyer, only 14 days
later.”> But, when a suspect has been left alone for a sig-

it is hard to see why it would not also suffice to protect that same choice
after arraignment.” 556 U.S., at 795 (quoting Texas v. Cobb, 532 U. S.
162, 175 (2001) (KENNEDY, J., concurring); citation omitted). But typi-
cally, after arraignment, defendants are released on bail or placed in deten-
tion facilities, both of which, according to the majority’s logic, sometimes
constitute breaks in custody. How then, under the Court’s decision today,
will Edwards serve the role that the Court placed on it in Montejo?
15The Court responds that “[ilf confidence in the police’s promise to pro-
vide counsel were the touchstone, Edwards would not have applied in
Minnick, where the suspect in continuing custody actually met with ap-
pointed counsel.” Amnte, at 116. But my view is not that “confidence
in the police’s promise to provide counsel” is “the touchstone.” Ibid.
Rather, my view is that although an appropriate break in custody will
mitigate many of the reasons that custodial reinterrogation of a suspect
who requested counsel is inherently compelling, it will not mitigate the
effect of an indigent detainee believing that he has “been denied the coun-
sel he has clearly requested,” Roberson, 486 U. S., at 686. If police tell
an indigent suspect that he is not required to speak without an attorney,
and that they will provide him with an attorney, and that suspect asserts
his right to an attorney, but police nonetheless do not provide an attorney
and reinterrogate him (even if there was a break in custody between the
interrogations), the indigent suspect is likely to feel that the police lied to
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nificant period of time, he is not as likely to draw such conclu-
sions when the police interrogate him again.’® It is conced-
edly “impossible to determine with precision” where to draw
such a line. Barker v. Wingo, 407 U. S. 514, 521 (1972). In
the case before us, however, the suspect was returned to the
general prison population for two years. I am convinced
that this period of time is sufficient. 1 therefore concur in
the judgment.

him or are ignoring his rights. This view is not in tension with Minnick.
Minnick holds only that consultation with an attorney between interroga-
tions is not sufficient to end the Edwards presumption and therefore that
when there has been no break in custody, “counsel’s presence at interroga-
tion,” 498 U. S., at 152, is necessary to address the compulsion with which
the Edwards line of cases is concerned.

16T do not doubt that some of the compulsion caused by reinterrogating
an indigent suspect without providing a lawyer may survive even a break
in custody and a very long passage of time. The relevant point here is
more limited: A long break in time, far longer than 14 days, diminishes,
rather than eliminates, that compulsion.
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KIYEMBA ET AL. v. OBAMA, PRESIDENT OF THE
UNITED STATES, ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 08-1234. Decided March 1, 2010

After this Court granted certiorari to determine whether a federal habeas
court has the power to order release of Guantanamo Bay prisoners into
the continental United States, each detainee at issue received an offer
of resettlement in another country. Only five refused the offer and re-
main at Guantanamo Bay.

Held: This case is remanded for the Court of Appeals to determine, in the
first instance, what further proceedings in that court or in the District
Court are necessary and appropriate for the full and prompt disposition
of the case in light of the change in the underlying facts, which may
affect the legal issues presented.

555 F. 3d 1022, vacated and remanded.

PER CURIAM.

We granted certiorari, 558 U. S. 969 (2009), on the question
whether a federal court exercising habeas jurisdiction has
the power to order the release of prisoners held at Guantan-
amo Bay “where the Executive detention is indefinite and
without authorization in law, and release into the continental
United States is the only possible effective remedy,” Pet. for
Cert. i. By now, however, each of the detainees at issue in
this case has received at least one offer of resettlement in
another country. Most of the detainees have accepted an
offer of resettlement; five detainees, however, have rejected
two such offers and are still being held at Guantanamo Bay.

This change in the underlying facts may affect the legal
issues presented. No court has yet ruled in this case in light
of the new facts, and we decline to be the first to do so. See,
e. 9., Cutter v. Wilkinson, 544 U.S. 709, 718, n. 7 (2005)
(“[W]e are a court of review, not of first view”).
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Under these circumstances, we vacate the judgment and
remand the case to the United States Court of Appeals for
the District of Columbia Circuit. It should determine, in
the first instance, what further proceedings in that court or
in the District Court are necessary and appropriate for the
full and prompt disposition of the case in light of the new
developments.

It is so ordered.
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JOHNSON ». UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 08-6925. Argued October 6, 2009—Decided March 2, 2010

Petitioner Johnson pleaded guilty to possession of ammunition by a con-
victed felon. 18 U. S. C. §922(g)(1). The Government sought sentenc-
ing under the Armed Career Criminal Act, which authorizes an en-
hanced penalty for a person who violates §922(g) and who “has three
previous convictions” for “a violent felony,” §924(e)(1), defined as, inter
alia, an offense that “has as an element the use . . . of physical force
against the person of another,” §924(e)(2)(B)(i). Among the three prior
felony convictions the Government proffered was Johnson’s 2003 Florida
conviction for simple battery, which ordinarily is a first-degree mis-
demeanor, Fla. Stat. § 784.03(1)(b), but was a felony conviction for John-
son because he had previously been convicted of another battery,
§784.03(2). Under Florida law, a battery occurs when a person either
“la]ctually and intentionally touches or strikes another person against
[his] will,” or “[ilntentionally causes bodily harm to another person.”
§784.03(1)(a). Nothing in the record permitted the District Court to
conclude that Johnson’s 2003 conviction rested upon the “strik[ing]” or
“[ilntentionally caus[ing] bodily harm” elements of the offense. Accord-
ingly, his conviction was a predicate conviction for a “violent felony”
under the Armed Career Criminal Act only if “[a]ctually and intention-
ally touch[ing]” another constitutes the use of “physical force” under
§924(e)(2)(B)(i). Concluding it does, the District Court enhanced John-
son’s sentence under §924(e)(1), sentencing him to a term of 15 years
and 5 months. The Eleventh Circuit affirmed.

Held: The Florida felony offense of battery by “[aJctually and intentionally
touch[ing]” another person does not have “as an element the use . . . of
physical force against the person of another,” §924(e)(2)(B)(i), and thus
does not constitute a “violent felony” under §924(e)(1). Pp. 137-145.

(@) In interpreting the phrase “physical force” in § 924(e)(2)(B)(i), the
Court is not bound by the Florida Supreme Court’s conclusion in State
v. Hearns, 961 So. 2d 211, 218, that, under Florida’s statutory equivalent
to the Armed Career Criminal Act, Fla. Stat. §775.084, the offense of
battery does not “involve the use . . . of physical force or violence against
any individual,” §776.08. The meaning of “physical force” in
§924(e)(2)(B)(i) is a question of federal law, not state law. The Court is
bound, however, by the Florida Supreme Court’s interpretation of the
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elements of the state-law offense, including the Florida Supreme Court’s
holding that §784.03(1)(a)’s element of “[alctually and intentionally
touching” another person is satisfied by any intentional physical con-
tact, no matter how slight. Pp. 137-138.

(b) Because §924(e)(2)(B)(i) does not define “physical force,” the
Court gives the phrase its ordinary meaning. Bailey v. United States,
516 U.S. 137, 144-145. The adjective “physical” is clear. The noun
“force,” however, has a number of meanings. Its ordinary meaning re-
fers to the application of strength, power, and violence—in this context,
against another person. Pp. 138-139.

(c) The Government suggests that “force” in §924(e)(2)(B)(i)’s defini-
tion of “violent felony” is a legal term of art describing one of the ele-
ments of the common-law crime of battery. At common law, that ele-
ment was satisfled by even the slightest offensive touching. Although
a common-law term of art should be given its established common-law
meaning, the Court does not ascribe to a statutory term a common-law
meaning where that meaning does not fit. Here “physical force” is used
in defining not the crime of battery, but rather the statutory category
of “violent felony.” §924(e)(2)(B)(i). In that context, “physical force”
means violent force—i. e., force capable of causing physical pain or in-
jury to another person. Cf. Leocal v. Ashcroft, 543 U.S. 1, 11. More-
over, it is significant that the meaning the Government seeks to impute
to the term “force” derives from the elements of a common-law mis-
demeanor. Nothing in the text of §924(e)(2)(B)(i) suggests that “force”
in the definition of a “violent felony” should be regarded as a common-
law term of art used to define the contours of a misdemeanor. Nor
can any negative inference about the amount of “force” required by
§924(e)2)(B)(i) be drawn from §924(e)(2)(B)(ii) and §922(g)(8)(C)(ii).
Pp. 139-143.

(d) There is no force to the Government’s prediction that this decision
will undermine its ability to enforce §922(g)(9)’s firearm disability
against a person previously convicted of a misdemeanor crime of domes-
tic violence that has as an element the “use . . . of physical force,”
§921(a)(33)(A)(ii)). The Court interprets the phrase “physical force”
only in the context of a statutory definition of “violent felony,” and does
not decide whether the same meaning applies in the context of defining
the scope of misdemeanor offenses. Similarly misplaced is the Govern-
ment’s assertion that it will now be more difficult to obtain sentencing
enhancements for individuals convicted under generic felony-battery
statutes that cover both violent force and unwanted physical contact,
and to remove an alien convicted of a nonviolent battery conviction
under the statutory provision for an alien convicted of a “crime of do-
mestic violence,” 8 U.S.C. §1227(a)(2)(E). See, e.g., Chambers v.
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United States, 555 U. S. 122, 126; Shepard v. United States, 544 U. S. 13,
26. Pp. 143-145.

(e) Before the District Court the Government disclaimed any reliance
upon the so-called “residual clause” of the definition of “violent felony”
in §924(e)(2)(B)(ii), which covers an offense that “involves conduct that
presents a serious potential risk of physical injury to another.” Accord-
ingly, the Court declines to remand for consideration whether Johnson’s
2003 battery conviction qualifies as a “violent felony” under that provi-
sion. P. 145.

528 F. 3d 1318, reversed and remanded.

SCALIA, J., delivered the opinion of the Court, in which RoBERTS, C. J.,
and STEVENS, KENNEDY, GINSBURG, BREYER, and SOTOMAYOR, JJ.,
joined. AwLITO, J., filed a dissenting opinion, in which THOMAS, J., joined,
post, p. 145.

Lisa Call argued the cause for petitioner. With her on
the briefs were Donna Lee Elm, James T. Skuthan, and
Rosemary T. Cakmis.

Leondra R. Kruger argued the cause for the United
States. With her on the brief were Solicitor General
Kagan, Assistant Attorney General Breuer, Deputy Solici-
tor General Dreeben, and Deborah Watson.™*

JUSTICE SCALIA delivered the opinion of the Court.

We decide whether the Florida felony offense of battery
by “[alctually and intentionally touch[ing]” another person,
Fla. Stat. § 784.03(1)(a), (2) (2003), “has as an element the use
. . . of physical force against the person of another,” 18
U. S. C. §924(e)(2)(B)(i), and thus constitutes a “violent fel-
ony” under the Armed Career Criminal Act, §924(e)(1).

I

Curtis Johnson pleaded guilty to knowingly possessing
ammunition after having been convicted of a felony, in viola-

*Michael C. Small, Patricia A. Millett, and Pamela Harris filed a brief
for the National Association of Criminal Defense Lawyers as amicus cu-
riae urging reversal.
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tion of 18 U.S. C. §922(g)(1). The Government sought an
enhanced penalty under §924(e), which provides that a per-
son who violates §922(g) and who “has three previous con-
victions” for “a violent felony” “committed on occasions dif-
ferent from one another” shall be imprisoned for a minimum
of 15 years and a maximum of life. A “violent felony” is
defined as “any crime punishable by imprisonment for a term
exceeding one year” that:

“(i) has as an element the use, attempted use, or
threatened use of physical force against the person of
another; or

“(ii) is burglary, arson, or extortion, involves use of
explosives, or otherwise involves conduct that presents

a serious potential risk of physical injury to another.”
§924(e)(2)(B).

Johnson’s indictment specified five prior felony convictions.
The Government contended that three of those convictions—
for aggravated battery and for burglary of a dwelling in
October 1986, and for battery in May 2003—rendered John-
son eligible for sentencing under §924(e)(1). At the sentenc-
ing hearing, Johnson did not dispute that the two 1986 con-
victions were for “violent felon[ies],” but he objected to
counting his 2003 battery conviction. That conviction was
for simple battery under Florida law, which ordinarily is
a first-degree misdemeanor, Fla. Stat. §784.03(1)(b), but is
a third-degree felony for a defendant who (like Johnson)
has been convicted of battery (even simple battery) before,
§784.03(2).

Under §784.03(1)(a), a battery occurs when a person either
“1. [a]ctually and intentionally touches or strikes another
person against the will of the other,” or “2. [iIntentionally
causes bodily harm to another person.” Because the ele-
ments of the offense are disjunctive, the prosecution can
prove a battery in one of three ways. State v. Hearns, 961
So. 2d 211, 218 (Fla. 2007). It can prove that the defendant
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“[ilntentionally caus[ed] bodily harm,” that he “intentionally
strfuck]” the victim, or that he merely “[a]ctually and inten-
tionally touche[d]” the vietim.

Since nothing in the record of Johnson’s 2003 battery con-
viction permitted the District Court to conclude that it
rested upon anything more than the least of these acts, see
Shepard v. United States, 544 U. S. 13, 26 (2005) (plurality
opinion), his conviction was a predicate conviction for a “vio-
lent felony” under the Armed Career Criminal Act only if
“laletually and intentionally touch[ing]” another person con-
stitutes the use of “physical force” within the meaning of
§924(e)(2)(B)(i). The District Court concluded that it does,
and accordingly sentenced Johnson under §924(e)(1) to a
prison term of 15 years and 5 months.

The Eleventh Circuit affirmed. 528 F. 3d 1318 (2008).
We granted certiorari, 555 U. S. 1169 (2009).

II

Florida has a statute similar to the Armed Career Crim-
inal Act that imposes mandatory-minimum sentences
upon “violent career criminalls],” Fla. Stat. §775.084(4)(d)
(2007), defined to mean persons who have three convic-
tions for certain felonies, including any “forcible felony,”
§775.084(1)()(1)(a). “[Florcible felony” is defined to include
a list of enumerated felonies—including murder, manslaugh-
ter, sexual battery, carjacking, aggravated assault, and ag-
gravated battery—and also “any other felony which involves
the use or threat of physical force or violence against any
individual.” §776.08. In Hearns, the Florida Supreme
Court held that the felony offense of battery on a law en-
forcement officer, §784.07(2)(b)—which requires the same
conduct (directed against a law enforcement officer) as mis-
demeanor battery under § 784.03(1)(a)—was not a forcible fel-
ony. See 961 So. 2d, at 219. It said that since §784.03(1)(a)
requires proof of only the slightest unwanted physical touch,
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“the use . . . of physical force” was not an element of the
offense. Id., at 219.

Johnson argues that in deciding whether any unwanted
physical touching constitutes “physical force” under 18
U.S. C. §924(e)(2)(B)(i), we are bound by the Florida Su-
preme Court’s conclusion in Hearns that it does not consti-
tute “physical force.” That is not so. The meaning of
“physical force” in §924(e)(2)(B)(i) is a question of federal
law, not state law. And in answering that question we are
not bound by a state court’s interpretation of a similar—or
even identical—state statute.

We are, however, bound by the Florida Supreme Court’s
interpretation of state law, including its determination of the
elements of Fla. Stat. § 784.03(2). See Johnson v. Fankell,
520 U. S. 911, 916 (1997). The Florida Supreme Court has
held that the element of “actually and intentionally touch-
ing” under Florida’s battery law is satisfied by any inten-
tional physical contact, “no matter how slight.” Hearns, 961
So. 2d, at 218. The most “nominal contact,” such as a “ta[p]
. .. on the shoulder without consent,” id., at 219, establishes
a violation. We apply “th[is] substantive elemen[t] of the
criminal offense,” Jackson v. Virginia, 443 U.S. 307, 324,
n. 16 (1979), in determining whether a felony conviction for
battery under Fla. Stat. §784.03(2) meets the definition of
“violent felony” in 18 U. S. C. §924(e)(2)(B)(i).

III

Section 924(e)(2)(B)(i) does not define “physical force,” and
we therefore give the phrase its ordinary meaning. Bailey
v. United States, 516 U. S. 137, 144-145 (1995). The adjec-
tive “physical” is clear in meaning but not of much help
to our inquiry. It plainly refers to force exerted by and
through concrete bodies—distinguishing physical force from,
for example, intellectual force or emotional force. It is the
noun that poses the difficulty; “force” has a number of mean-
ings. For present purposes we can exclude its specialized


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


Cite as: 559 U. S. 133 (2010) 139

Opinion of the Court

meaning in the field of physics: a cause of the acceleration
of mass. Webster’s New International Dictionary 986 (2d
ed. 1954) (hereinafter Webster’s Second). In more general
usage it means “[s|trength or energy; active power; vigor;
often an unusual degree of strength or energy,” “[plower to
affect strongly in physical relations,” or “[plower, violence,
compulsion, or constraint exerted upon a person.” Id., at
985. Black’s Law Dictionary 717 (9th ed. 2009) (hereinafter
Black’s) defines “force” as “[plower, violence, or pressure di-
rected against a person or thing.” And it defines “physical
force” as “[f]orce consisting in a physical act, esp. a violent
act directed against a robbery victim.” Ibid. All of these
definitions suggest a degree of power that would not be satis-
fied by the merest touching.

There is, however, a more specialized legal usage of the
word “force”: its use in describing one of the elements of the
common-law crime of battery, which consisted of the inten-
tional application of unlawful force against the person of an-
other. See 2 W. LaFave & A. Scott, Substantive Criminal
Law §7.15(a), p. 301 (1986 and Supp. 2003); accord, Black’s
173. The common law held this element of “force” to be
satisfied by even the slightest offensive touching. See 3
W. Blackstone, Commentaries on the Laws of England 120
(1768) (hereinafter Blackstone); Lynch v. Commonwealth,
131 Va. 762, 765, 109 S. E. 427, 428 (1921); see also 2 La-
Fave & Scott, supra, §7.15(a). The question is whether the
term “force” in 18 U. S. C. §924(e)(2)(B)(i) has the specialized
meaning that it bore in the common-law definition of battery.
The Government asserts that it does. We disagree.

Although a common-law term of art should be given its
established common-law meaning, United States v. Turley,
352 U. S. 407, 411 (1957), we do not assume that a statutory
word is used as a term of art where that meaning does not
fit. Ultimately, context determines meaning, Jarecki v.
G. D. Searle & Co., 367 U. S. 303, 307 (1961), and we “do not
force term-of-art definitions into contexts where they plainly
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do not fit and produce nonsense,” Gonzales v. Oregon, 546
U. S. 243, 282 (2006) (SCALIA, J., dissenting). Here we are
interpreting the phrase “physical force” as used in defining
not the crime of battery, but rather the statutory category
of “violent felon[ies],” §924(e)(2)(B). In Leocal v. Ashcroft,
543 U. S. 1 (2004), we interpreted the statutory definition of
“crime of violence” in 18 U.S.C. §16. That provision is
very similar to §924(e)(2)(B)(i), in that it includes any felony
offense which “has as an element the use . . . of physical
force against the person or property of another,” §16(a).
We stated:

“In construing both parts of §16, we cannot forget
that we ultimately are determining the meaning of the
term ‘crime of violence.” The ordinary meaning of this
term, combined with § 16’s emphasis on the use of physi-
cal force against another person (or the risk of having to
use such force in committing a crime), suggests a cate-
gory of violent, active crimes . ...” 543 U. S, at 11.

Just so here. We think it clear that in the context of a
statutory definition of “violent felony,” the phrase “physical
force” means violent force—that is, force capable of causing
physical pain or injury to another person. See Flores v.
Asheroft, 350 F. 3d 666, 672 (CA7 2003) (Easterbrook, J.).
Even by itself, the word “violent” in § 924(e)(2)(B) connotes a
substantial degree of force. Webster’s Second 2846 (defining
“violent” as “[mJoving, acting, or characterized, by physical
force, esp. by extreme and sudden or by unjust or improper
force; furious; severe; vehement . . . ”); 19 Oxford English
Dictionary 656 (2d ed. 1989) (“[c]haracterized by the exertion
of great physical force or strength”); Black’s 1706 (“[o]f, relat-
ing to, or characterized by strong physical force”). When
the adjective “violent” is attached to the noun “felony,” its
connotation of strong physical force is even clearer. See id.,
at 1188 (defining “violent felony” as “[a] crime characterized
by extreme physical force, such as murder, forcible rape, and
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assault and battery with a dangerous weapon”); see also
United States v. Doe, 960 F. 2d 221, 225 (CA1 1992) (Breyer,
C. J.) (“[TIhe term to be defined, ‘violent felony,” . . . calls to
mind a tradition of crimes that involve the possibility of more
closely related, active violence”).

It is significant, moreover, that the meaning of “physical
force” the Government would seek to import into this defini-
tion of “violent felony” is a meaning derived from a common-
law misdemeanor. At common law, battery—all battery,
and not merely battery by the merest touching—was a mis-
demeanor, not a felony. See 4 Blackstone 216-218 (1769);
see also 1 LaFave & Scott, supra, §2.1(b), at 90; ALI, Model
Penal Code §211.1, Comment, p. 175 (1980). As the dissent
points out, post, at 149-150 (opinion of ALITO, J.), the dividing
line between misdemeanors and felonies has shifted over
time. But even today a simple battery—whether of the
mere-touching or bodily-injury variety—generally is punish-
able as a misdemeanor.! See, e. g., 2 W. LaFave, Substantive
Criminal Law §16.1(b) (2d ed. 2003 and Supp. 2009-2010);
Cal. Penal Code Ann. §§242 and 243 (West 2008); Fla. Stat.
§784.03(1)(b); Ill. Comp. Stat., ch. 720, §5/12-3(b) (West
2009); Tex. Penal Code Ann. §22.01(b) (West Supp. 2009). It
is unlikely that Congress would select as a term of art defin-
ing “violent felony” a phrase that the common law gave pecu-
liar meaning only in its definition of a misdemeanor. Of
course “physical force” can be given its common-law misde-
meanor meaning by artful language, but here the only text
that can be claimed to accomplish that is the phrase “physical

1The dissent notes, post, at 150, that, around the time the Armed Career
Criminal Act became law, in “quite a few States” it was a felony offense
to commit an unwanted physical touching of certain victims, such as police
officers. That would be relevant for determining whether a conviction
under one of those statutes meets the 18 U. S. C. § 924(e)(2)(B) requirement
of being a “felony” conviction. But it has no bearing upon whether the
substantive element of those offenses—making unwanted physical contact
with certain special categories of individuals—involves the use of “force”
within the meaning of §924(e)(2)(B)(i), a statute applicable to all victims.
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force” itself. Since, as we have seen, that is as readily (in-
deed, much more readily) taken to describe wiolent force,
there is no reason to define “violent felony” by reference to
a nonviolent misdemeanor.

The Government argues that we cannot construe 18
U.S. C. §924(e)(2)(B)(i) to reach only offenses that have as
an element the use of violent force, because there is no mod-
ifier in §924(e)(2)(B)(i) that specifies the degree of “physical
force” required. As we have discussed, however, the term
“physical force” itself normally connotes force strong enough
to constitute “power”—and all the more so when it is con-
tained in a definition of “violent felony.” Nor is there any
merit to the dissent’s contention, post, at 148-149, that the
term “force” in § 924(e)(2)(B)(i) cannot be read to require vio-
lent force, because Congress specifically named “burglary”
and “extortion” as “violent felon[ies]” in § 924(e)(2)(B)(ii) not-
withstanding that those offenses can be committed without
violence. The point would have force (so to speak) if bur-
glary and extortion were listed in § 924(e)(2)(B)(i), as felonies
that have “as an element the use, attempted use, or threat-
ened use of physical force.” In fact, however, they are listed
in §924(e)(2)(B)(ii) as examples of felonies that “presen[t] a
serious potential risk of physical injury to another.” The
Government has not argued that intentional, unwanted
touching qualifies under this latter provision. What the dis-
sent’s argument comes down to, then, is the contention that,
since felonies that create a serious risk of physical injury
qualify as violent felonies under subparagraph (B)(ii), felon-
ies that involve a mere unwanted touching must involve the
use of physical force and qualify as violent felonies under
subparagraph (B)(i). That obviously does not follow.2

2Even further afield is the dissent’s argument, post, at 147, that since
§924(e)(2)(B)(ii) requires conduct that “presents a serious potential risk of
physical injury to another,” §924(e)(2)(B)(i) must not. That is rather like
saying a provision which includes (i) apples and (ii) overripe oranges must
exclude overripe apples. It does not follow.
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The Government also asks us to draw a negative inference
from the presence of the “bodily injury” specification added
to the phrase “physical force” in § 922(g)(8)(C)(ii). That pro-
vision forbids the possession of firearms by a person subject
to a court order explicitly prohibiting the “use, attempted
use, or threatened use of physical force against [an] intimate
partner or child that would reasonably be expected to cause
bodily injury.” Ibid. The absence of such language in
§924(e)(2)(B)(1), the Government contends, proves that the
merest touch suffices. Even as a matter of logic that does
not follow. Specifying that “physical force” must rise to the
level of bodily injury does not suggest that without the
qualification “physical force” would consist of the merest
touch. It might consist, for example, of only that degree of
force necessary to inflict pain—a slap in the face, for exam-
ple. Moreover, this is not a case where Congress has “in-
clude[d] particular language in one section of a statute but
omit[ted] it in another section of the same Act,” Russello v.
United States, 464 U.S. 16, 23 (1983) (internal quotation
marks omitted; emphasis added). Section 922(g)(8)(C)(ii)
was enacted into law in 1994—eight years after enactment of
the language in §924(e)(2)(B)(i). Compare Pub. L. 103-322,
§110401, 108 Stat. 2015 (1994), with Pub. L. 99-570, § 1402,
100 Stat. 3207-39 (1986).

Iv

The Government contends that interpreting 18 U. S. C.
§924(e)(2)(B)(i) to require violent force will undermine its
ability to enforce the firearm disability in §922(g)(9) for per-
sons who previously have been convicted of a “misdemeanor
crime of domestic violence,” which is defined to include cer-
tain misdemeanor offenses that have, “as an element, the use
or attempted use of physical force . . .,” §921(a)(33)(A)(i).
The prediction is unfounded. We have interpreted the
phrase “physical force” only in the context of a statutory
definition of “violent felony.” We do not decide that the
phrase has the same meaning in the context of defining a
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misdemeanor crime of domestic violence. The issue is not
before us, so we do not decide it.

In a similar vein, the Government asserts that our inter-
pretation will make it more difficult to remove, pursuant to
8 U.S. C. §1227(a)(2)(E), an alien convicted of a “crime of
domestic violence.” That phrase is defined to mean “any
crime of violence (as defined in [18 U. S. C. §16])” committed
by certain persons, including spouses, former spouses, and
parents. §1227(a)(2)(E)(i). The Government contends it
will be harder to obtain removal based upon battery conviec-
tions that, like those in Florida, do not require the use of
violent physical force. The dissent likewise anticipates that
in the States it has identified, post, at 151-152, and n. 3, as
having generic felony-battery statutes that cover both vio-
lent force and unwanted physical contact, our decision will
render convictions under those statutes “outside the scope of
[the Armed Career Criminal Act],” post, at 152.

This exaggerates the practical effect of our decision.
When the law under which the defendant has been convicted
contains statutory phrases that cover several different ge-
neric crimes, some of which require violent force and some
of which do not, the “‘modified categorical approach’” that
we have approved, Nijhawan v. Holder, 557 U.S. 29, 41
(2009), permits a court to determine which statutory phrase
was the basis for the conviction by consulting the trial rec-
ord—including charging documents, plea agreements, tran-
scripts of plea colloquies, findings of fact and conclusions of
law from a bench trial, and jury instructions and verdict
forms. See Chambers v. United States, 555 U. S. 122, 126
(2009); Shepard, 544 U. S., at 26 (plurality opinion); Taylor v.
United States, 495 U. S. 575, 602 (1990). Indeed, the Gov-
ernment has in the past obtained convictions under the
Armed Career Criminal Act in precisely this manner. See,
e. 9., United States v. Simms, 441 F. 3d 313, 316-317 (CA4
2006) (Maryland battery); cf. United States v. Robledo-Leyva,
307 Fed. Appx. 859, 862 (CA5) (Florida battery), cert. denied,
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558 U. S. 831 (2009); United States v. Luque-Barahona, 272
Fed. Appx. 521, 524-525 (CA7 2008) (same).

It may well be true, as the Government contends, that in
many cases state and local records from battery convictions
will be incomplete. But absence of records will often frus-
trate application of the modified categorical approach—not
just to battery but to many other crimes as well. See, e. g.,
Shepard, supra, at 22-23 (burglary). It is implausible that
avoiding that common-enough consequence with respect to
the single crime of battery, under the single statute that is
the Armed Career Criminal Act, caused Congress to import
a term of art that is a comical misfit with the defined term

“violent felony.”
k k *

The Government asks us to remand to the Eleventh Cir-
cuit for its consideration of whether Johnson’s 2003 battery
conviction is a “violent felony” within the meaning of the
so-called “residual clause” in 18 U.S.C. §924(e)(2)(B)(i).
We decline to do so. The Government did not keep this op-
tion alive because it disclaimed at sentencing any reliance
upon the residual clause. App. 44-45. Moreover, the par-
ties briefed the §924(e)(2)(B)(ii) issue to the Eleventh Cir-
cuit, which nonetheless reasoned that if Johnson’s conviction
under Fla. Stat. §784.03(2) satisfied §924(e)(2)(B)(i), then it
was a predicate “violent felony” under §924(e)(1); but “if not,
then not.” 528 F. 3d, at 1320.

We reverse the judgment of the Eleventh Circuit, set aside
Johnson’s sentence, and remand the case for further proceed-
ings consistent with this opinion.

It is so ordered.

JUSTICE ALITO, with whom JUSTICE THOMAS joins,
dissenting.

The Armed Career Criminal Act (ACCA) defines a “vio-
lent felony” to mean, among other things, “any crime punish-
able by imprisonment for a term exceeding one year . . .
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that . .. has as an element the use, attempted use, or threat-
ened use of physical force against the person of another.”
18 U.S.C. §924(e)(2)(B)(i) (emphasis added). The classic
definition of the crime of battery is the “intentional applica-
tion of unlawful force against the person of another.” Ante,
at 139 (citing 2 W. LaFave & A. Scott, Substantive Criminal
Law §7.15, p. 301 (1986 and Supp. 2003); Black’s Law Dic-
tionary 173 (9th ed. 2009)). Thus, the crime of battery, as
traditionally defined, falls squarely within the plain language
of ACCA. Because I believe that ACCA was meant to in-
corporate this traditional definition, I would affirm the deci-
sion of the Court of Appeals.

I

The Court starts out in the right direction by noting that
the critical statutory language—*“the use, attempted use, or
threatened use of physical force against the person of an-
other,” 18 U. S. C. §924(e)(2)(B)(i)—may mean either (1) the
use of violent force or (2) the use of force that is sufficient to
satisfy the traditional definition of a battery. See ante, at
138-139. The Court veers off course, however, by conclud-
ing that the statutory language reaches only violent force.

The term “force,” as the Court correctly notes, had a
well-established meaning at common law that included even
the “slightest offensive touching.” Amnte, at 139. See also
Respublica v. De Longchamps, 1 Dall. 111, 114 (O. T. Phila.
1784) (“[TThough no great bodily pain is suffered by a blow
on the palm of the hand, or the skirt of the coat, yet these
are clearly within the legal d[e]finition of Assault and
Battery . . . ”); 3 W. Blackstone, Commentaries on the Laws
of England 120, 218 (1768) (hereinafter Blackstone). This
approach recognized that an offensive but nonviolent touch-
ing (for example, unwanted sexual contact) may be even
more injurious than the use of force that is sufficient to inflict
physical pain or injury (for example, a sharp slap in the face).
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When Congress selects statutory language with a well-
known common-law meaning, we generally presume that
Congress intended to adopt that meaning. See, e. g., United
States v. Turley, 352 U. S. 407, 411 (1957) (“We recognize that
where a federal criminal statute uses a common-law term of
established meaning without otherwise defining it, the gen-
eral practice is to give that term its common-law meaning”);
Morissette v. United States, 342 U. S. 246, 263 (1952); United
States v. Carll, 105 U. S. 611, 612-613 (1882). And here, I
see nothing to suggest that Congress meant the phrase “use
of physical force” in ACCA to depart from that phrase’s
meaning at common law.

On the contrary, other standard canons of statutory inter-
pretation point to the same conclusion. “[W]here Congress
includes particular language in one section of a statute but
omits it in another section of the same Act, it is generally
presumed that Congress acts intentionally and purposely in
the disparate inclusion or exclusion.” Russello v. United
States, 464 U. S. 16, 23 (1983) (internal quotation marks omit-
ted). In 18 U.S.C. §924(e)(2)(B)(ii)—the clause immedi-
ately following the clause at issue in this case—the term “vi-
olent felony” is defined as including any crime that “involves
conduct that presents a serious potential risk of physical
mjury to another.” (Emphasis added.) Because Congress
did not include a similar limitation in §924(e)(2)(B)(i), we
should presume that it did not intend for such a limitation
to apply.

The language used by Congress in § 922(g)(8)(C)(ii) further
illustrates this point. This provision criminalizes, among
other things, the possession of a firearm by a person who is
subject to a court order that “explicitly prohibits the use,
attempted use, or threatened use of physical force against
[an] intimate partner or child that would reasonably be ex-
pected to cause bodily injury.” (Emphasis added.) Al-
though §922(g)(8)(C)(ii) was not enacted until eight years
after §924(e)(2)(B)(i), see ante, at 143, the former provision
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is nevertheless instructive. If Congress had wanted to
include in §924(e)(2)(B)(i) a limitation similar to those in
§§924(e)(2)(B)(i1)) and 922(g)(8)(C)(ii), Congress could have
easily done so expressly.

II

The Court provides two reasons for refusing to interpret
18 U. S. C. §924(e)(2)(B)(i) in accordance with the common-
law understanding, but neither is persuasive.

A

The Court first argues that §924(e)(2)(B)(i) must be read
to refer to “violent” force because that provision defines the
term “violent felony.” Amnte, at 140. But it is apparent that
ACCA uses “violent felony” as a term of art with a wider
meaning than the phrase may convey in ordinary usage.
ACCA specifically provides that burglary and extortion are
“violent felon[ies],” §924(e)(2)(B)(ii), and we have held that
ACCA also reaches the crime of attempted burglary, James
v. United States, 550 U. S. 192 (2007). All of these offenses
may be committed without violent force,! and it is therefore

! For the purposes of ACCA, burglary is defined as “an unlawful or un-
privileged entry into, or remaining in, a building or other structure, with
intent to commit a crime.” Taylor v. United States, 495 U. S. 575, 598
(1990). See also James, 550 U. S., at 197, 198, 202-203 (attempted bur-
glary under Florida law requires “overt conduct directed toward unlaw-
fully entering or remaining in a dwelling, with the intent to commit a
felony therein” and that the “defendant fail in the perpetration or be in-
tercepted or prevented in the execution of the underlying offense” (in-
ternal quotation marks and brackets omitted)). Although we have not
defined extortion under ACCA, the Hobbs Act defines it as “the obtaining
of property from another, with his consent, induced by wrongful use of
actual or threatened force, violence, or fear, or under color of official
right.” 18 U.S. C. §1951(b)(2) (emphasis added); see also James, supra,
at 223-224 (SCALIA, J., dissenting) (defining extortion in ACCA as “the
obtaining of something of value from another, with his consent, induced
by the wrongful use or threatened use of force against the person or prop-
erty of another” (emphasis added)).
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clear that the use of such force is not a requirement under
ACCA. Instead, ACCA classifies crimes like burglary and
extortion as violent felonies because they often lead to vio-
lence. As we have put it, these crimes create “significant
risks of . . . confrontation that might result in bodily injury,”
1d., at 199, and offensive touching creates just such a risk.
For example, when one bar patron spits on another, violence
is a likely consequence. See United States v. Velazquez-
Overa, 100 F. 3d 418, 422 (CA5 1996) (“If burglary, with its
tendency to cause alarm and to provoke physical confronta-
tion, is considered a violent crime under 18 U. S. C. §16(b),
then surely the same is true of the far greater intrusion that
occurs when a child is sexually molested”); United States v.
Wood, 52 F. 3d 272, 276 (CA9 1995) (same).

B

The Court’s only other reason for rejecting the common-
law definition is the fact that battery at common law was a
misdemeanor. The Court reasons that “[iJt is unlikely that
Congress would select as a term of art defining ‘violent fel-
ony’ a phrase that the common law gave peculiar meaning
only in its definition of a misdemeanor.” Ante, at 141 (citing
4 Blackstone 216-218 (1769), and ALI, Model Penal Code
§211.1, Comment, p. 175 (1980)). The Court does not spell
out why Congress’ selection of this term would be unlikely,
but I assume that the Court’s point is that Congress
is unlikely to have decided to treat as a violent felony
an offense that was regarded at common law as a mere
misdemeanor. This argument overlooks the significance of
the misdemeanor label at common law, the subsequent evolu-
tion of battery statutes, and the limitation imposed by 18
U. S. C. §924(e)(2)(B).

At common law, the terms “felony” and “misdemeanor” did
not have the same meaning as they do today. At that time,
imprisonment as a form of punishment was rare, see Ap-
prendi v. New Jersey, 530 U. S. 466, 480, n. 7 (2000); most
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felonies were punishable by death, see Tennessee v. Garner,
471 U. S. 1, 13 (1985); and many very serious crimes, such as
kidnaping and assault with the intent to murder or rape,
were categorized as misdemeanors, see United States v. Wat-
son, 423 U. S. 411, 439-440 (1976) (Marshall, J., dissenting).
Since that time, however, the term “felony” has come to
mean any offense punishable by a lengthy term of imprison-
ment (commonly more than one year, see Burgess v. United
States, 563 U. S. 124, 130 (2008)); the term “misdemeanor”
has been reserved for minor offenses; and many crimes that
were misdemeanors at common law have been reclassified
as felonies. And when the relevant language in ACCA was
enacted, quite a few States had felony battery statutes that
retained the common-law definition of “force.” See Fla.
Stat. §784.07(2)(b) (1987) (making simple battery of a police
officer a felony); Idaho Code § 18-915(c) (Lexis 1987) (same);
Ill. Rev. Stat., ch. 38, §12-4(b)(6) (West 1987) (same); La.
Rev. Stat. Ann. §§14:33, 14:43.1 (West 1986) (sexual battery
punishable by more than one year’s imprisonment); N. M.
Stat. Ann. §40A-22-23 (1972) (battery of a police officer a
felony); see also Kan. Stat. Ann. §21-3413(b) (Supp. 1994)
(simple battery of corrections officers a felony).2

ACCA’s mechanism for identifying the battery convictions
that merit treatment as “violent felon[ies]” is contained in 18
U. S. C. §924(e)(2)(B), which provides that an offense com-
mitted by an adult is not a “violent felony” unless it is “pun-
ishable by imprisonment for a term exceeding one year.”
Consequently, while all convictions under battery statutes
that track the common-law definition of the offense satisfy
the requirements of § 924(e)(2)(B)(i)—because they have “as
an element the use, attempted use, or threatened use of

2These state statutes show that Congress, by using a term of art,
“force,” did not adopt a meaning “peculiar . . . [to the] definition of a mis-
demeanor,” ante, at 141, 142, and, therefore, they are relevant in determin-
ing whether touching involves the use of force under ACCA, see ante,
at 141, n. 1.
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physical force against the person of another”—not all battery
convictions qualify as convictions for a violent felony because
§924(e)(2)(B) excludes any battery conviction that was not
regarded by the jurisdiction of conviction as being suffi-
ciently serious to be punishable by imprisonment for more
than one year. There is nothing extraordinary or unlikely
about this approach.
II1

The Court’s interpretation will have untoward conse-
quences. Almost half of the States have statutes that reach
both the use of violent force and force that is not violent but
is unlawful and offensive.? Many of the States classify these

3 Ariz. Rev. Stat. Ann. § 13-1203(A) (West 2001); Cal. Penal Code Ann.
§242 (West 2008); People v. Pinholster, 1 Cal. 4th 865, 961, 824 P. 2d 571,
622 (1992); D. C. Code §22-404(a) (2001); Ray v. United States, 575 A. 2d
1196, 1199 (D. C. 1990); Fla. Stat. § 784.03(1)(a) (2007); Ga. Code Ann. § 16—
5-23(a) (2007); Idaho Code §18-903 (Lexis 2004); Ill. Comp. Stat., ch. 720,
§5/12-3(a) (West 2008); Ind. Code §35-42-2-1(a) (West 2004); Iowa Code
§708.1 (2009); Kan. Stat. Ann. §21-3412(a) (2007); La. Rev. Stat. Ann.
§14:33 (West 2007); State v. Schenck, 513 So. 2d 1159, 1165 (La. 1987); Me.
Rev. Stat. Ann., Tit. 17-A, §207(1)(A) (2006); Md. Crim. Law Code Ann.
§§3-201(b), 3-203(a) (Lexis Supp. 2009); Kellum v. State, 223 Md. 80, 84—
85, 162 A. 2d 473, 476 (1960); Mass. Gen. Laws, ch. 265, §13A(a) (West
2008); Commonwealth v. Campbell, 352 Mass. 387, 397, 226 N. E. 2d 211,
218 (1967); Mich. Comp. Laws Ann. §§750.81(1), (2) (West 2004); People v.
Nickens, 470 Mich. 622, 627-628, 685 N. W. 2d 657, 661 (2004); Mo. Rev.
Stat. §565.070.1(5) (2000); Mont. Code Ann. §45-5-201(1)(c) (2009); N. H.
Rev. Stat. Ann. §631:2-al(a) (West 2007); N. M. Stat. Ann. § 30-3—4 (2004);
N. C. Gen. Stat. Ann. § 14-33(a) (Lexis 2007); State v. West, 146 N. C. App.
741, 744, 554 S. E. 2d 837, 840 (2001); Okla. Stat. Ann., Tit. 21, § 642 (West
2002); Steele v. State, 778 P. 2d 929, 931 (Okla. Crim. App. 1989); R. 1. Gen.
Laws §11-5-3(a) (Lexis 2002); State v. Coningford, 901 A. 2d 623, 630
(R. L. 2006); S. C. Code Ann. §22-3-560(A) (Supp. 2009); State v. Mims,
286 S. C. 553, 554, 335 S. E. 2d 237 (1985) (per curiam); Tenn. Code Ann.
§39-13-101(a)(3) (2003); Tex. Penal Code Ann. § 22.01(a) (West Supp. 2009);
Va. Code Ann. § 18.2-57(A) (Lexis 2009); Wood v. Commonwealth, 149 Va.
401, 404, 140 S. E. 114, 115 (1927); Wash. Rev. Code §9A.36.011 et seq.
(2008); State v. Stevens, 158 Wash. 2d 304, 311, 143 P. 3d 817, 821 (2006);
W. Va. Code Ann. §61-2-9(c) (Lexis 2005).
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batteries as felonies or make them punishable by imprison-
ment for more than one year.* Although the great majority
of convictions under these statutes are, no doubt, based on
the use of violent force, the effect of the Court’s decision will
be to take all these convictions outside the scope of ACCA—
unless the Government is able to produce documents that
may properly be consulted under the modified categorical
approach and that conclusively show that the offender’s con-
duct involved the use of violent force, see ante, at 144-145.
As the Government notes, however, this will often be impossi-
ble because, in those States in which the same battery provi-
sion governs both the use of violent force and offensive touch-
ing, charging documents frequently simply track the language
of the statute, and jury instructions often do not require juries
to draw distinctions based on the type of force that the
defendant employed. See Brief for United States 42-43.

In addition, the Court’s interpretation of the term “physi-
cal force” may hobble at least two federal statutes that con-
tain this identical term. Under 18 U. S. C. §922(g)(9), a per-
son convicted of a “misdemeanor crime of domestic violence”
may not lawfully possess a firearm, and the term “misde-
meanor crime of domestic violence” is defined as applying
only to crimes that “ha[ve], as an element, the use or at-
tempted use of physical force, or the threatened use of a
deadly weapon,” § 921(a)(33)(A)(ii) (emphasis added). As we
recently explained, Congress recognized that “ ‘many people
who engage in serious spousal or child abuse ultimately are
not charged with or convicted of felonies,”” and Congress
therefore enacted this provision to keep firearms out of the

4See Towa Code §§708.1, 708.2(5) (2009); Kan. Stat. Ann. §§21-3412(a),
21-3412a, 3413(b), 3448(b) (2007); La. Rev. Stat. Ann. §§14:34.2(B)(2),
14:34.3(C)(2) (West Supp. 2010), 14:34.5(B)(2) (West 2007), 14:35.3(E) (West
Supp. 2010); Md. Crim. Law Code Ann. §§3-201(b), 3-203(a), (b) (Lexis
Supp. 2009); Mass. Gen. Laws, ch. 265, § 13A(a); Mich. Comp. Laws Ann.
§750.81(4) (West 2004); Mo. Rev. Stat. §§565.070.1(5), 565.070.4 (2000);
Okla. Stat. Ann., Tit. 21, §§642 (West 2002), 644 (West Supp. 2010).
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hands of such abusers. United States v. Hayes, 555 U. S.
415, 426 (2009). Cases of spousal and child abuse are fre-
quently prosecuted under generally applicable assault and
battery statutes, id., at 427 and as noted, the assault and
battery statutes of almost half the States apply both to cases
involving the use of violent force and cases involving offen-
sive touching. As a result, if the Court’s interpretation of
the term “physical force” in ACCA is applied to §922(g)(9),
a great many persons convicted for serious spousal or child
abuse will be allowed to possess firearms.

Under 8 U.S.C. §1227(a)(2)(E), an alien convicted of a
“crime of domestic violence” is subject to removal, and the
term “crime of domestic violence” is defined as an offense
that, among other things, has “as an element the use [or]
attempted use . . . of physical force.” 18 U.S.C. §16(a).
Accordingly, if the Court’s interpretation of the term “physi-
cal force” is applied to this provision, many convicted spousal
and child abusers will escape removal, a result that Congress
is unlikely to have intended.

* * *

For all these reasons, I believe that the Court’s decision is
incorrect, and I therefore respectfully dissent.


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


154 OCTOBER TERM, 2009

Syllabus

REED ELSEVIER, INC., ET AL. . MUCHNICK ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 08-103. Argued October 7, 2009—Decided March 2, 2010

The Copyright Act generally requires copyright holders to register their
works before suing for copyright infringement. 17 U.S.C. §411(a).
The complaint in this consolidated, class-action copyright infringement
suit alleged that the named plaintiffs each own at least one copyright,
typically in a freelance article written for a newspaper or magazine, that
they had registered in accordance with §411(a). The class, however,
included both authors who had registered their works and authors who
had not. The parties moved the District Court to certify a settlement
class and approve a settlement agreement. The District Court did so
over the objections of some freelance authors. On appeal, the Second
Circuit sua sponte raised the question whether §411(a) deprives federal
courts of subject-matter jurisdiction over infringement claims involving
unregistered copyrights, concluding that the District Court lacked juris-
diction to certify the class or approve the settlement.

Held: Section 411(a)’s registration requirement is a precondition to filing
a copyright infringement claim. A copyright holder’s failure to comply
with that requirement does not restrict a federal court’s subject-matter
jurisdiction over infringement claims involving unregistered works.
Pp. 160-171.

(@) “Jurisdiction” refers to “a court’s adjudicatory authority,” Kon-
trick v. Ryan, 540 U. S. 443, 455. Thus, “jurisdictional” properly applies
only to “prescriptions delineating the classes of cases (subject-matter
jurisdiction) and the persons (personal jurisdiction)” implicating that au-
thority. Ibid. Because the distinction between jurisdictional condi-
tions and claim-processing rules can be confusing in practice, federal
courts and litigants should use the term “jurisdictional” only when it is
apposite. Ibid. A statutory requirement is considered jurisdictional if
Congress “clearly states that [it] count[s] as jurisdictional”; a condition
“not rankled]” as such should be treated “as nonjurisdictional in char-
acter.” Arbaugh v. Y & H Corp., 546 U. S. 500, 515-516. In Arbaugh,
the Court held that the employee numerosity coverage requirement of
Title VII of the Civil Rights Act of 1964 was not a jurisdictional require-
ment because the provision did not “clearly stat[e]” that the numerosity
rule counted as jurisdictional, this Court’s prior Title VII cases did not
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compel the conclusion that the rule nonetheless was jurisdictional, and
the requirement’s location in a provision separate from Title VII’s
jurisdiction-granting section indicated that Congress had not ranked the
rule as jurisdictional. Pp. 160-163.

(b) Like the Title VII numerosity requirement in Arbaugh, §411(a)
does not “clearly stat[e]” that its registration requirement is “jurisdic-
tional.” 546 U.S., at 515. Although §411(a)’s last sentence contains
the word “jurisdiction,” that sentence speaks to a court’s adjudicatory
authority to determine a copyright claim’s registrability and says noth-
ing about whether a federal court has subject-matter jurisdiction to
adjudicate claims for infringement of unregistered works. Moreover,
§411(a)’s registration requirement, like Title VII’s employee numerosity
requirement, is located in a provision “separate” from those granting
federal courts subject-matter jurisdiction over those respective claims,
ibid., and no other factor suggests that §411(a)’s registration require-
ment can be read to “‘speak in jurisdictional terms or refer in any way
to the jurisdiction of the district courts,”” ibid. This conclusion is not
affected by the fact that the employee numerosity requirement in Ar-
baugh was considered an element of a Title VII claim rather than a
prerequisite to initiating a lawsuit. See Zipes v. Trans World Airlines,
Inc., 455 U. 8. 385, 393.  Pp. 163-166.

(c) A contrary result is not required by Bowles v. Russell, 551 U. S.
205. There, in finding that Congress had ranked as jurisdictional 28
U. S. C. §2107’s requirement that parties in a civil action file a notice of
appeal within 30 days of the judgment, this Court analyzed §2107’s spe-
cific language and the historical treatment accorded to that type of limi-
tation. That analysis is consistent with the Arbaugh framework be-
cause context is relevant to whether a statute “rankl[s]” a requirement
as jurisdictional. Pp. 167-169.

(d) The Court declines to apply judicial estoppel to affirm the Second
Circuit’s judgment vacating the settlement. While some of petitioners’
arguments below are in tension with those made in this Court, accepting
their arguments here does not create the type of “inconsistent court
determinations” in their favor that estoppel is meant to address. See
New Hampshire v. Maine, 532 U. S. 742. Pp. 169-170.

(e) Because §411(a) does not restrict a federal court’s subject-matter
jurisdiction, this Court need not address the question whether the Dis-
trict Court had authority to approve the settlement under the Second
Circuit’s erroneous reading of §411. The Court also declines to decide
whether §411(a)’s registration requirement is a mandatory precondition
to suit that district courts may or should enforce sua sponte by dis-
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missing copyright infringement claims involving unregistered works.
Pp. 170-171.

509 F. 3d 116, reversed and remanded.

THOMAS, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and ScALIA, KENNEDY, and ALITO, JJ., joined. GINSBURG, J., filed an
opinion concurring in part and concurring in the judgment, in which STE-
VENS and BREYER, JJ., joined, post, p. 171. SOTOMAYOR, J., took no part
in the consideration or decision of the case.

Charles S. Sims argued the cause for petitioners. With
him on the briefs were Jon A. Baumgarten, Mark D. Har-
ris, Henry B. Gutman, James L. Hallowell, Richard A.
Bierschbach, David Nimmer, Ian Ballon, and Michael S.
Denniston.

Ginger D. Anders argued the cause for the United States
as amicus curiae. With her on the brief were Solicitor
General Kagan, Assistant Attorney General West, Deputy
Solicitor General Stewart, Scott R. McIntosh, and Jonathan
H. Levy.

Deborah Jones Merritt, by invitation of the Court, 556
U. S. 1161, argued the cause and filed a brief as amicus cu-
riae in support of the judgment below. With her on the
brief were John Deaver Drinko and Andrew Lloyd Merritt.
Charles D. Chalmers filed a brief for respondents Muchnick
et al. With him on the brief were Amy Howe, Kevin K.
Russell, Pamela S. Karlan, and Jeffrey L. Fisher. Michael
J. Boni, Joanne Zack, Joshua D. Snyder, Gary Fergus, and
George W. Cromer filed briefs for respondents Pogrebin
et al.*

*Briefs of amici curiae urging reversal were filed for the American
Intellectual Property Law Association by Amy Sullivan Cahill; and for
Media Publishers by Clifford M. Sloan, Judith S. Kaye, Sarah E. McCal-
lum, René P. Milam, Eve Burton, Jonathan Donnellan, Guy R. Friddell
111, Eric Lieberman, and James McLaughlin.

Jonathan Band filed a brief for the Computer & Communications Indus-
try Association et al. as amici curiae.
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JUSTICE THOMAS delivered the opinion of the Court.

Subject to certain exceptions, the Copyright Act (Act)
requires copyright holders to register their works before
suing for copyright infringement. 17 U. S. C. §411(a) (2006
ed., Supp. II). In this case, the Court of Appeals for the
Second Circuit held that a copyright holder’s failure to com-
ply with §411(a)’s registration requirement deprives a fed-
eral court of jurisdiction to adjudicate his copyright infringe-
ment claim. We disagree. Section 411(a)’s registration
requirement is a precondition to filing a claim that does not
restrict a federal court’s subject-matter jurisdiction.

I
A

The Constitution grants Congress the power “[tJo promote
the Progress of Science and useful Arts, by securing for lim-
ited Times to Authors . . . the exclusive Right to . . . their
. .. Writings.” Art. I, §8, cl. 8. Exercising this power,
Congress has crafted a comprehensive statutory scheme
governing the existence and scope of “[c]lopyright protection”
for “original works of authorship fixed in any tangible
medium of expression.” 17 U. S. C. §102(a) (2006 ed.). This
scheme gives copyright owners “the exclusive rights” (with
specified statutory exceptions) to distribute, reproduce, or
publicly perform their works. §106. “Anyone who violates
any of the exclusive rights of the copyright owner as pro-
vided” in the Act “is an infringer of the copyright.” §501(a).
When such infringement occurs, a copyright owner “is enti-
tled, subject to the requirements of section 411, to institute
an action” for copyright infringement. §501(b) (emphasis
added).

This case concerns “the requirements of section 411” to
which §501(b) refers. Section 411(a) provides, inter alia
and with certain exceptions, that “no civil action for infringe-
ment of the copyright in any United States work shall be
instituted until preregistration or registration of the copy-
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right claim has been made in accordance with this title.”?
This provision is part of the Act’s remedial scheme. It es-
tablishes a condition—copyright registration—that plaintiffs
ordinarily must satisfy before filing an infringement claim
and invoking the Act’s remedial provisions. We address
whether §411(a) also deprives federal courts of subject-
matter jurisdiction to adjudicate infringement claims involv-
ing unregistered works.
B

The relevant proceedings in this case began after we is-
sued our opinion in New York Times Co. v. Tasini, 533 U. S.
483 (2001). In Tasini, we agreed with the Court of Appeals
for the Second Circuit that several owners of online data-
bases and print publishers had infringed the copyrights of
six freelance authors by reproducing the authors’ works elec-
tronically without first securing their permission. See id.,
at 493. In so holding, we affirmed the principal theory of
liability underlying copyright infringement suits that other
freelance authors had filed after the Court of Appeals had
issued its opinion in 7asini. These other suits, which were
stayed pending our decision in Tasini, resumed after we is-
sued our opinion and were consolidated in the United States
District Court for the Southern District of New York by the
Judicial Panel on Multidistrict Litigation.

The consolidated complaint alleged that the named plain-
tiffs each own at least one copyright, typically in a freelance
article written for a newspaper or a magazine, that they had
registered in accordance with §411(a). The class, however,
included both authors who had registered their copyrighted
works and authors who had not. See App. 94.

Because of the growing size and complexity of the lawsuit,
the District Court referred the parties to mediation. For

1 Other sections of the Act—principally §§408-410—detail the registra-
tion process, and establish remedial incentives to encourage copyright
holders to register their works, see, e. g., $§410(c); 17 U. S. C. §412 (2006
ed. and Supp. II).
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more than three years, the freelance authors, the publishers
(and their insurers), and the electronic databases (and their
insurers) negotiated. Finally, in March 2005, they reached
a settlement agreement that the parties intended “to achieve
a global peace in the publishing industry.” In re Literary
Works in Electronic Databases Copyright Litigation, 509
F. 3d 116, 119 (CA2 2007).

The parties moved the District Court to certify a class for
settlement and to approve the settlement agreement. Ten
freelance authors, including Irvin Muchnick (hereinafter
Muchnick respondents), objected. The District Court over-
ruled the objections; certified a settlement class of freelance
authors under Federal Rules of Civil Procedure 23(a) and
(b)(3); approved the settlement as fair, reasonable, and ade-
quate under Rule 23(e); and entered final judgment. At no
time did the Muchnick respondents or any other party urge
the District Court to dismiss the case, or to refuse to certify
the class or approve the settlement, for lack of subject-
matter jurisdiction.

The Muchnick respondents appealed, renewing their ob-
jections to the settlement on procedural and substantive
grounds. Shortly before oral argument, the Court of Ap-
peals sua sponte ordered briefing on the question whether
§411(a) deprives federal courts of subject-matter jurisdiction
over infringement claims involving unregistered copyrights.
All parties filed briefs asserting that the District Court had
subject-matter jurisdiction to approve the settlement agree-
ment even though it included unregistered works.

Relying on two Circuit precedents holding that §411(a)’s
registration requirement was jurisdictional, see 509 F. 3d, at
121 (citing Well-Made Toy Mfg. Corp. v. Goffa Int’l Corp., 354
F. 3d 112, 114-115 (CA2 2003); Morris v. Business Concepts,
Inc., 259 F. 3d 65, 72-73 (CA2 2001)), the Court of Appeals
concluded that the District Court lacked jurisdiction to cer-
tify a class of claims arising from the infringement of unreg-
istered works, and also lacked jurisdiction to approve a set-
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tlement with respect to those claims, 509 F. 3d, at 121 (cit-
ing “widespread agreement among the circuits that section
411(a) is jurisdictional”).?

Judge Walker dissented. He concluded “that §411(a) is
more like the [nonjurisdictional] employee-numerosity re-
quirement in Arbaugh [v. Y & H Corp., 546 U. S. 500 (2006),]”
than the jurisdictional statutory time limit in Bowles v. Rus-
sell, 551 U. S. 205 (2007). 509 F. 3d, at 129. Accordingly, he
reasoned that §411(a)’s registration requirement does not
limit federal subject-matter jurisdiction over infringement
suits involving unregistered works. Ibid.

We granted the owners’ and publishers’ petition for a writ
of certiorari, and formulated the question presented to ask
whether §411(a) restricts the subject-matter jurisdiction of
the federal courts over copyright infringement actions. 555
U. S. 1211 (2009). Because no party supports the Court of
Appeals’ jurisdictional holding, we appointed an amicus cu-
riae to defend the Court of Appeals’ judgment.? 556 U. S.
1161 (2009). We now reverse.

II
A

“Jurisdiction” refers to “a court’s adjudicatory authority.”
Kontrick v. Ryan, 540 U.S. 443, 455 (2004). Accordingly,
the term “jurisdictional” properly applies only to “prescrip-
tions delineating the classes of cases (subject-matter juris-

2See La Resolana Architects, PA v. Clay Realtors Angel Fire, 416
F. 3d 1195, 1200-1201 (CA10 2005); Positive Black Talk Inc. v. Cash
Money Records Inc., 394 F. 3d 357, 365 (CA5 2004); Xoom, Inc. v. Image-
line, Inc., 323 F. 3d 279, 283 (CA4 2003); Murray Hill Publications, Inc.
v. ABC Communications, Inc., 264 F. 3d 622, 630, and n. 1 (CA6 2001);
Brewer-Giorgio v. Producers Video, Inc., 216 F. 3d 1281, 1285 (CA11 2000);
Data Gen. Corp. v. Grumman Systems Support Corp., 36 F. 3d 1147, 1163
(CA1 1994).

3We appointed Deborah Jones Merritt to brief and argue the case,
as amicus curiae, in support of the Court of Appeals’ judgment.
Ms. Merritt has ably discharged her assigned responsibilities.
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diction) and the persons (personal jurisdiction)” implicating
that authority. [Ibid.; see also Steel Co. v. Citizens for Better
Environment, 523 U. S. 83, 89 (1998) (“subject-matter juris-
diction” refers to “the courts’ statutory or constitutional
power to adjudicate the case” (emphasis in original)); Land-
grafv. USI Film Products, 511 U. S. 244, 274 (1994) (“[J Juris-
dictional statutes ‘speak to the power of the court rather
than to the rights or obligations of the parties’” (quoting
Republic Nat. Bank of Miami v. United States, 506 U. S. 80,
100 (1992) (THOMAS, J., concurring))).

While perhaps clear in theory, the distinction between
jurisdictional conditions and claim-processing rules can be
confusing in practice. Courts—including this Court—have
sometimes mischaracterized claim-processing rules or ele-
ments of a cause of action as jurisdictional limitations, partic-
ularly when that characterization was not central to the case,
and thus did not require close analysis. See Arbaugh v.
Y & H Corp., 546 U. S. 500, 511-512 (2006) (citing examples);
Steel Co., 523 U. S., at 91 (same). Our recent cases evince a
marked desire to curtail such “drive-by jurisdictional rul-
ings,” 1bid., which too easily can miss the “critical differ-
encels]” between true jurisdictional conditions and nonjuris-
dictional limitations on causes of action, Kontrick, supra, at
456; see also Arbaugh, 546 U. S., at 511.

In light of the important distinctions between jurisdic-
tional prescriptions and claim-processing rules, see, e. g., id.,
at 514, we have encouraged federal courts and litigants to
“facilitat[e]” clarity by using the term “jurisdictional” only
when it is apposite, Kontrick, supra, at 455. In Arbaugh,
we described the general approach to distinguish “jurisdic-
tional” conditions from claim-processing requirements or ele-
ments of a claim:

“If the Legislature clearly states that a threshold limita-
tion on a statute’s scope shall count as jurisdictional,
then courts and litigants will be duly instructed and will
not be left to wrestle with the issue. But when Con-
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gress does not rank a statutory limitation on coverage
as jurisdictional, courts should treat the restriction as
nonjurisdictional in character.” 546 U.S., at 515-516
(citation and footnote omitted).

The plaintiff in Arbaugh brought a claim under Title VII
of the Civil Rights Act of 1964, which makes it unlawful “for
an employer . . . to discriminate,” inter alia, on the basis of
sex. 42 U.S.C. §2000e-2(a)(1). But employees can bring
Title VII claims only against employers that have “fifteen or
more employees.” §2000e(b). Arbaugh addressed whether
that employee numerosity requirement “affects federal-court
subject-matter jurisdiction or, instead, delineates a substan-
tive ingredient of a Title VII claim for relief.” 546 U. S., at
503. We held that it does the latter.

Our holding turned principally on our examination of the
text of §2000e(b), the section in which Title VII’s numerosity
requirement appears. Section 2000e(b) does not “clearly
stat[e]” that the employee numerosity threshold on Title
VII’'s scope “count[s] as jurisdictional.” Id., at 515-516,
and n. 11. And nothing in our prior Title VII cases com-
pelled the conclusion that even though the numerosity re-
quirement lacks a clear jurisdictional label, it nonetheless im-
posed a jurisdictional limit. See id., at 511-513. Similarly,
§2000e(b)’s text and structure did not demonstrate that Con-
gress “rank[ed]” that requirement as jurisdictional. See id.,
at 513-516. As we observed, the employee numerosity re-
quirement is located in a provision “separate” from §2000e—
5(f)(3), Title VII's jurisdiction-granting section, distinguish-
ing it from the “amount-in-controversy threshold ingredient
of subject-matter jurisdiction in . . . diversity-of-jurisdiction
under 28 U. S. C. §1332.” Arbaugh, 546 U. S., at 514-515.
Accordingly, the numerosity requirement could not fairly be
read to “‘speak in jurisdictional terms or in any way refer
to the jurisdiction of the district courts.”” Id., at 515 (quot-
ing Zipes v. Trans World Airlines, Inc., 455 U. S. 385, 394
(1982)). We thus “refrain[ed] from” construing the numer-
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osity requirement to “constrie[t] § 1331 or Title VII’s jurisdic-
tional provision.” Arbaugh, supra, at 515 (internal quota-
tion marks omitted).

We now apply this same approach to §411(a).

B
Section 411(a) provides:

“Except for an action brought for a violation of the
rights of the author under section 106A(a), and subject
to the provisions of subsection (b), no civil action for
infringement of the copyright in any United States work
shall be instituted until preregistration or registration
of the copyright claim has been made in accordance with
this title. In any case, however, where the deposit, ap-
plication, and fee required for registration have been de-
livered to the Copyright Office in proper form and regis-
tration has been refused, the applicant is entitled to
institute a civil action for infringement if notice thereof,
with a copy of the complaint, is served on the Register
of Copyrights. The Register may, at his or her option,
become a party to the action with respect to the issue
of registrability of the copyright claim by entering an
appearance within sixty days after such service, but the
Register’s failure to become a party shall not deprive
the court of jurisdiction to determine that issue.”
(Footnote omitted.)

We must consider whether §411(a) “clearly states” that
its registration requirement is “jurisdictional.” Arbaugh,
supra, at 515. It does not. Amicus disagrees, pointing to
the presence of the word “jurisdiction” in the last sentence
of §411(a) and contending that the use of the term there
indicates the jurisdictional cast of §411(a)’s first sentence as
well. Brief for Court-Appointed Amicus Curiae in Support
of Judgment Below 18 (hereinafter Amicus Brief). But this
reference to “jurisdiction” cannot bear the weight that ams-
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cus places upon it. The sentence upon which amicus relies
states:

“The Register [of Copyrights] may, at his or her option,
become a party to the [copyright infringement] action
with respect to the issue of registrability of the copy-
right claim by entering an appearance within sixty days
after such service, but the Register’s failure to become
a party shall not deprive the court of jurisdiction to de-
termine that issue.” §411(a) (emphasis added).

Congress added this sentence to the Act in 1976, 90 Stat.
2583, to clarify that a federal court can determine “the issue
of registrability of the copyright claim” even if the Register
does not appear in the infringement suit. That clarification
was necessary because courts had interpreted §411(a)’s pre-
cursor provision,® which imposed a similar registration re-
quirement, as prohibiting copyright owners who had been
refused registration by the Register of Copyrights from
suing for infringement until the owners first sought manda-
mus against the Register. See Vacheron & Constantin-Le
Coultre Watches, Inc. v. Benrus Watch Co., 260 F. 2d 637,
640-641 (CA2 1958) (construing §411(a)’s precursor). The
1976 amendment made it clear that a federal court plainly
has adjudicatory authority to determine “that issue,” §411(a)
(emphasis added)—i. e., the issue of registrability—regard-
less of whether the Register is a party to the infringement
suit. The word “jurisdiction,” as used here, thus says noth-
ing about whether a federal court has subject-matter ju-
risdiction to adjudicate claims for infringement of unregis-
tered works.

Moreover, §411(a)’s registration requirement, like Title
VII's numerosity requirement, is located in a provision
“separate” from those granting federal courts subject-matter
jurisdiction over those respective claims. See Arbaugh,
supra, at 514-515. Federal district courts have subject-

4See Act of Mar. 4, 1909, §12, 35 Stat. 1078.
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matter jurisdiction over copyright infringement actions
based on 28 U.S. C. §§1331 and 1338. But neither §1331,
which confers subject-matter jurisdiction over questions of
federal law, nor §1338(a), which is specific to copyright
claims, conditions its jurisdictional grant on whether copy-
right holders have registered their works before suing for
infringement. Cf. Arbaugh, 546 U. S., at 515 (“Title VII's
jurisdictional provision” does not “specif[y] any threshold in-
gredient akin to 28 U. S. C. §1332’s monetary floor”).

Nor does any other factor suggest that 17 U. S. C. §411(a)’s
registration requirement can be read to “‘speak in jurisdic-
tional terms or refer in any way to the jurisdiction of the
district courts.”” Arbaugh, supra, at 515 (quoting Zipes, 455
U.S., at 394). First, and most significantly, §411(a) ex-
pressly allows courts to adjudicate infringement claims in-
volving unregistered works in three circumstances: where
the work is not a U. S. work, where the infringement claim
concerns rights of attribution and integrity under § 106A, or
where the holder attempted to register the work and regis-
tration was refused. Separately, §411(c) permits courts to
adjudicate infringement actions over certain kinds of unreg-
istered works where the author “declare[s] an intention to
secure copyright in the work” and “makes registration for
the work, if required by subsection (a), within three months
after [the work’s] first transmission.” §§411(c)(1)-(2). It
would be at least unusual to ascribe jurisdictional signifi-
cance to a condition subject to these sorts of exceptions.®

That the numerosity requirement in Arbaugh could be con-
sidered an element of a Title VII claim, rather than a prereq-

5Cf. Zipes, 455 U. S., at 393-394, 397 (relying on the fact that Congress
had “approved” at least some cases awarding Title VII relief to claimants
who had not complied with the statute’s Equal Employment Opportunity
Commission (EEOC) filing requirement in holding that the filing require-
ment was not a jurisdictional prerequisite to suit); United States v. Cotton,
535 U. S. 625, 630 (2002) (“[JJurisdiction” properly refers to a court’s power
to hear a case, a matter that “can never be forfeited or waived”).
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uisite to initiating a lawsuit, does not change this conclusion,
as our decision in Zipes demonstrates. Zipes (upon which
Arbaugh relied) held that Title VII's requirement that sex-
discrimination claimants timely file a discrimination charge
with the EEOC before filing a civil action in federal court
was nonjurisdictional. See 455 U.S., at 393; 42 U.S. C.
§2000e-5(f)(1) (establishing specific time periods within
which a discrimination claimant must file a lawsuit after fil-
ing a charge with the EEOC). A statutory condition that
requires a party to take some action before filing a lawsuit
is not automatically “a jurisdictional prerequisite to suit.”
Zipes, 455 U. S., at 393 (emphasis added). Rather, the juris-
dictional analysis must focus on the “legal character” of the
requirement, id., at 395, which we discerned by looking to
the condition’s text, context, and relevant historical treat-
ment, id., at 393-395; see also National Railroad Passenger
Corporation v. Morgan, 536 U. S. 101, 119-121 (2002). We
similarly have treated as nonjurisdictional other types of
threshold requirements that claimants must complete, or ex-
haust, before filing a lawsuit.

The registration requirement in 17 U. S. C. §411(a) fits in
this mold. Section 411(a) imposes a precondition to filing a
claim that is not clearly labeled jurisdictional, is not located
in a jurisdiction-granting provision, and admits of congres-
sionally authorized exceptions. See §§411(a)-(c). Section
411(a) thus imposes a type of precondition to suit that sup-
ports nonjurisdictional treatment under our precedents.

6See Jomes v. Bock, 549 U. S. 199, 211 (2007) (treating the administra-
tive exhaustion requirement of the Prison Litigation Reform Act of 1995
(PLRA)—which states that “[n]o action shall be brought with respect to
prison conditions under section 1983 of this title, or any other Federal law,
by a prisoner . . . until such administrative remedies as are available are
exhausted,” 42 U. S. C. §1997e(a)—as an affirmative defense even though
“[tIhere is no question that exhaustion is mandatory under the PLRA and
that unexhausted claims cannot be brought in court”); Woodford v. Ngo,
548 U. S. 81, 93 (2006) (same).
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C

Amicus insists that our decision in Bowles, 551 U. S. 205,
compels a conclusion contrary to the one we reach today.
Amicus cites Bowles for the proposition that where Con-
gress did not explicitly label a statutory condition as jurisdic-
tional, a court nevertheless should treat it as such if that is
how the condition consistently has been interpreted and if
Congress has not disturbed that interpretation. Amicus
Brief 26. Specifically, amicus relies on a footnote in Bowles
to argue that here, as in Bowles, it would be improper to
characterize the statutory condition as nonjurisdictional be-
cause doing so would override “‘a century’s worth of prece-
dent’” treating §411(a)’s registration requirement as juris-
dictional. Amicus Brief 26 (quoting Bowles, supra, at 209,
n. 2). This argument focuses on the result in Bowles, rather
than on the analysis we employed.

Bowles did not hold that any statutory condition devoid of
an express jurisdictional label should be treated as juris-
dictional simply because courts have long treated it as
such. Nor did it hold that all statutory conditions imposing
a time limit should be considered jurisdictional.” Rather,

" Bowles, for example, distinguished Scarborough v. Principi, 541 U. S.
401 (2004), which characterized as nonjurisdictional an express statutory
time limit for initiating postjudgment proceedings for attorney’s fees
under the Equal Access to Justice Act. See 551 U.S., at 211. As we
explained, the time limit in Scarborough “concerned ‘a mode of relief . . .
ancillary to the judgment of a court’ that already had plenary jurisdiction.”
551 U. S., at 211 (quoting Scarborough, supra, at 413; emphasis added).
Bowles also distinguished Kontrick v. Ryan, 540 U. S. 443 (2004), and Eb-
erhart v. United States, 546 U. S. 12 (2005) (per curiam,), as cases in which
the Court properly held that certain time limits were nonjurisdictional
because they were imposed by rules that did not purport to have any
jurisdictional significance. See 551 U. S,, at 210-211. Kontrick involved
“time constraints applicable to objections to discharge” in bankruptcy
proceedings. 540 U. S, at 453. In that case, we first examined 28 U. S. C.
§157(b)(2)(J), the statute “conferring jurisdiction over objections to dis-
charge,” and observed that it did not contain a timeliness requirement.
Kontrick, 540 U. S., at 453. Rather, the “time constraints applicable to
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Bowles stands for the proposition that context, including this
Court’s interpretation of similar provisions in many years
past, is relevant to whether a statute ranks a requirement
as jurisdictional.

In Bowles, we considered 28 U. S. C. § 2107, which requires
parties in a civil action to file a notice of appeal within 30
days of the judgment being appealed, and Rule 4 of the
Federal Rules of Appellate Procedure, which “carries §2107
into practice.” 551 U.S., at 208. After analyzing §2107’s
specific language and this Court’s historical treatment of
the type of limitation §2107 imposes (i. e., statutory dead-
lines for filing appeals), we concluded that Congress had
ranked the statutory condition as jurisdictional. Our focus
in Bowles on the historical treatment of statutory conditions
for taking an appeal is thus consistent with the Arbaugh
framework. Indeed, Bowles emphasized that this Court had
long treated such conditions as jurisdictional, including in
statutes other than §2107, and specifically in statutes that
predated the creation of the courts of appeals. See 551
U. S., at 209-210, and n. 2.

Bowles therefore demonstrates that the relevant question
here is not (as amicus puts it) whether § 411(a) itself has long
been labeled jurisdictional, but whether the type of limita-
tion that §411(a) imposes is one that is properly ranked as
jurisdictional absent an express designation. The statutory
limitation in Bowles was of a type that we had long held did
“speak in jurisdictional terms” even absent a “jurisdictional”
label, and nothing about §2107’s text or context, or the his-
torical treatment of that type of limitation, justified a depar-
ture from this view. That was not the case, however, for
the types of conditions in Zipes and Arbaugh.

objections to discharge” were contained in the Bankruptcy Rules, which
expressly state that they “‘shall not be construed to extend or limit the
jurisdiction of the courts.”” See ibid. (quoting Fed. Rule Bkrtey. Proc.
9030). FEberhart, in turn, treated as nonjurisdictional certain rules that
the Court held “closely parallel[ed]” those in Kontrick. 546 U.S., at 15.
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Here, that same analysis leads us to conclude that §411(a)
does not implicate the subject-matter jurisdiction of federal
courts. Although §411(a)’s historical treatment as “jurisdic-
tional” is a factor in the analysis, it is not dispositive. The
other factors discussed above demonstrate that §411(a)’s reg-
istration requirement is more analogous to the nonjurisdic-
tional conditions we considered in Zipes and Arbaugh than
to the statutory time limit at issue in Bowles.®* We thus con-
clude that §411(a)’s registration requirement is nonjurisdic-
tional, notwithstanding its prior jurisdictional treatment.’

11

Amicus argues that even if §411(a) is nonjurisdictional,
we should nonetheless affirm on estoppel grounds the Court
of Appeals’ judgment vacating the District Court’s order ap-
proving the settlement and dismissing the case. According
to amicus, petitioners asserted previously in these proceed-
ings that copyright registration was jurisdictional, and this
assertion should estop them from now asserting a right to
waive objections to the authors’ failure to register. Amicus
urges us to prevent the parties “from ‘playing fast and loose
with the courts’ by ‘deliberately changing positions accord-

8This conclusion mirrors our holding in Zipes that Title VII's EEOC
filing requirement was nonjurisdictional, even though some of our own
decisions had characterized it as jurisdictional. See 455 U. S., at 395 (not-
ing that “the legal character of the requirement was not at issue in those”
earlier cases); see also National Railroad Passenger Corporation v. Mor-
gan, 536 U. S. 101, 109, 121 (2002) (relying on the analysis in Zipes).

¥ Amicus’ remaining jurisdictional argument—that the policy goals un-
derlying copyright registration support construing §411(a)’s registration
provisions as jurisdictional, see Amicus Brief 45—is similarly unavailing.
We do not agree that a condition should be ranked as jurisdictional merely
because it promotes important congressional objectives. See Arbaugh v.
Y & H Corp., 546 U. 8. 500, 504, 515-516 (2006) (holding that Title VII’s
numerosity requirement is nonjurisdictional even though it serves the
important policy goal of “spar[ing] very small businesses from Title VII
liability”).
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ing to the exigencies of the moment.”” Amicus Brief 58
(quoting New Hampshire v. Maine, 532 U. S. 742, 750 (2001)).

We agree that some statements in the parties’ submissions
to the District Court and the Court of Appeals are in tension
with their arguments here. But we decline to apply judicial
estoppel. As we explained in New Hampshire, that doctrine
typically applies when, among other things, a “party has suc-
ceeded in persuading a court to accept that party’s earlier
position, so that judicial acceptance of an inconsistent posi-
tion in a later proceeding would create the perception that
either the first or the second court was misled.” Ibid. (in-
ternal quotation marks omitted).

Such circumstances do not exist here for two reasons.
First, the parties made their prior statements when negoti-
ating or defending the settlement agreement. We do not
fault the parties’ lawyers for invoking in the negotiations
binding Circuit precedent that supported their clients’ posi-
tions. Perhaps more importantly, in approving the settle-
ment, the District Court did not adopt petitioners’ interpre-
tation of §411(a) as jurisdictional. Second, when the Court
of Appeals asked petitioners to brief whether §411(a) re-
stricted the District Court’s subject-matter jurisdiction, they
argued that it did not, and the Court of Appeals rejected
their arguments. See App. to Reply Brief for Petitioners
3a—ba, and n. 2. Accepting petitioners’ arguments here thus
cannot create “inconsistent court determinations” in their
favor. New Hampshire, supra, at 751 (internal quotation
marks omitted). We therefore hold that the District Court
had authority to adjudicate the parties’ request to approve
their settlement.

v

Our holding that §411(a) does not restrict a federal court’s
subject-matter jurisdiction precludes the need for us to ad-
dress the parties’ alternative arguments as to whether the
District Court had authority to approve the settlement even
under the Court of Appeals’ erroneous reading of §411. In
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concluding that the District Court had jurisdiction to ap-
prove the settlement, we express no opinion on the settle-
ment’s merits.

We also decline to address whether §411(a)’s registration
requirement is a mandatory precondition to suit that—Ilike
the threshold conditions in Arizona v. California, 530 U. S.
392, 412-413 (2000) (res judicata defense); Day v. McDon-
ough, 547 U. S. 198, 205-206 (2006) (habeas statute of limita-
tions); and Hallstrom v. Tillamook County, 493 U. S. 20, 26,
31 (1989) (Resource Conservation and Recovery Act of 1976
notice provision)—district courts may or should enforce
sua sponte by dismissing copyright infringement claims in-
volving unregistered works.

* * *

We reverse the judgment of the Court of Appeals for the
Second Circuit and remand this case for proceedings consist-
ent with this opinion.

It is so ordered.

JUSTICE SOTOMAYOR took no part in the consideration or
decision of this case.

JUSTICE GINSBURG, with whom JUSTICE STEVENS and
JUSTICE BREYER join, concurring in part and concurring in
the judgment.

I agree with the Court’s characterization of 17 U.S. C.
§411(a) (2006 ed. and Supp. II). That provision, which in-
structs authors to register their copyrights before commenc-
ing suit for infringement, “is a precondition to filing a claim
that does not restrict a federal court’s subject-matter ju-
risdiction.” Amnte, at 157. 1 further agree that Arbaugh v.
Y & H Corp., 546 U. S. 500 (2006), is the controlling prece-
dent, see ante, at 161-162, and that Bowles v. Russell, 551
U. S. 205 (2007), does not counsel otherwise. There is, how-
ever, undeniable tension between the two decisions. Aim-
ing to stave off continuing controversy over what qualifies
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as “jurisdictional,” and what does not, I set out my under-
standing of the Court’s opinions in Arbaugh and Bowles, and
the ground on which I would reconcile those rulings.

In Arbaugh, we held nonjurisdictional a prescription con-
fining Title VII’s coverage to employers with 15 or more em-
ployees, 42 U.S. C. §2000e-2(a)(1). After observing that
“the 15-employee threshold . . . ‘d[id] not speak in juris-
dictional terms or refer in any way to the jurisdiction of
the district courts,”” 546 U.S., at 515 (quoting Zipes v.
Trans World Airlines, Inc., 455 U. S. 385, 394 (1982)), the
Arbaugh opinion announced and applied a “readily adminis-
trable bright line”:

“If the Legislature clearly states that a threshold limita-
tion on a statute’s scope shall count as jurisdictional,
then courts and litigants will be duly instructed and will
not be left to wrestle with the issue. But when Con-
gress does not rank a statutory limitation on coverage
as jurisdictional, courts should treat the restriction as
nonjurisdictional in character. Applying that readily
administrable bright line to this case, we hold that the
threshold number of employees for application of Title
VII is an element of a plaintiff’s claim for relief, not a
jurisdictional issue.” 546 U. S., at 515-516 (citation and
footnote omitted).

As the above-quoted passage indicates, the unanimous Ar-
baugh Court anticipated that all federal courts would there-
after adhere to the “bright line” held dispositive that day.
Bowles moved in a different direction. A sharply divided
Court there held “mandatory and jurisdictional” the time
limits for filing a notice of appeal stated in 28 U.S.C.
§2107(a), (¢). 551 U.S., at 209 (internal quotation marks
omitted). Bowles mentioned Arbaugh only to distinguish
it as involving a statute setting “an employee-numerosity
requirement, not a time limit.” 551 U. S,, at 211. Section
2107’s time limits were “jurisdictional,” Bowles explained,
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because they were contained in a statute, not merely a rule,
1d., at 210-213, and because “[t]his Court ha[d] long held that
the taking of an appeal within the prescribed time is ‘manda-
tory and jurisdictional,”” id., at 209. Fidelity to Arbaugh
and similarly reasoned decisions,* the dissent in Bowles ob-
served, would have yielded the conclusion that statutory
time limits “are only jurisdictional if Congress says so.” 551
U. S., at 217 (opinion of Souter, J.).

Bowles and Arbaugh can be reconciled without distort-
ing either decision, however, on the ground that Bowles
“rel[ied] on a long line of this Court’s decisions left undis-
turbed by Congress.” Union Pacific R. Co. v. Locomotive
Engineers, 558 U. S. 67, 82 (2009) (citing Bowles, 551 U. S.,
at 209-211). The same is true of our decision, subsequent
to Bowles, in John R. Sand & Gravel Co. v. United States,
552 U. S. 130 (2008). There the Court concluded, largely on
stare decisis grounds, that the Court of Federal Claims stat-
ute of limitations requires sua sponte consideration of a law-
suit’s timeliness. Id., at 136 (“[Pletitioner can succeed only
by convincing us that this Court has overturned, or that it
should now overturn, its earlier precedent.”).

Plainly read, Arbaugh and Bowles both point to the conclu-
sion that §411(a) is nonjurisdictional. Section 411(a) “does
not speak in jurisdictional terms or refer in any way to the
jurisdiction of the district courts.” Zipes, 455 U. S., at 394.
Arbaugh’s “readily administrable bright line” is therefore
controlling. 546 U. S., at 516.

Bowles does not detract from that determination. Ami-
cus, reading Bowles as I do, urges on its authority that we
hold §411(a) jurisdictional lest we disregard “‘a century’s
worth of precedent.”” Brief for Court-Appointed Amicus
Curiae in Support of Judgment Below 26 (quoting Bowles,
551 U. S, at 209, n. 2); see ante, at 167. But in Bowles and

*H. g., Eberhart v. United States, 546 U. S. 12 (2005) (per curiam,); Scar-
borough v. Principi, 541 U. S. 401 (2004); Kontrick v. Ryan, 540 U. S. 443
(2004).
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John R. Sand & Gravel Co., as just explained, we relied on
longstanding decisions of this Court typing the relevant pre-
scriptions “jurisdictional.” Bowles, 551 U.S., at 209-210
(citing, inter alia, Scarborough v. Pargoud, 108 U.S. 567
(1883), and United States v. Curry, 6 How. 106 (1848)); John
R. Sand & Gravel Co., 552 U. S., at 136. Amicus cites well
over 200 opinions that characterize §411(a) as jurisdictional,
but not one is from this Court, and most are “‘drive-by juris-
dictional rulings’ that should be accorded ‘no precedential
effect,”” Arbaugh, 546 U. S., at 511 (quoting Steel Co. v. Citi-
zens for Better Environment, 523 U.S. 83, 91 (1998)); see
Arbaugh, 546 U. S., at 511-513; ante, at 161.

* * *

For the reasons stated, I join the Court’s judgment and
concur in part in the Court’s opinion.
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MAC’S SHELL SERVICE, INC,, ET AL. v. SHELL OIL
PRODUCTS CO. LLC ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIRST CIRCUIT

No. 08-240. Argued January 19, 2010—Decided March 2, 2010*

The Petroleum Marketing Practices Act (Act) limits the circumstances in
which franchisors may “terminate” a service-station franchise or “fail
to renew” a franchise relationship. 15 U. S. C. §§2802, 2804. Typically,
the franchisor leases the service station to the franchisee and permits
the franchisee to use the franchisor’s trademark and purchase the fran-
chisor’s fuel for resale. §2801(1). As relevant here, service-station
franchisees (dealers) filed suit under the Act, alleging that a petroleum
franchisor and its assignee had constructively “terminate[d]” their fran-
chises and constructively “failled] to renew” their franchise relation-
ships by substantially changing the rental terms that the dealers had
enjoyed for years, increasing costs for many of them. The dealers as-
serted these claims even though they had not been compelled to abandon
their franchises, and even though they had been offered and had ac-
cepted renewal agreements. The jury found against the franchisor and
assignee, and the District Court denied their requests for judgment as
a matter of law. The First Circuit affirmed as to the constructive ter-
mination claims, holding that the Act does not require a franchisee to
abandon its franchise to recover for such termination, and concluding
that a simple breach of contract by an assignee of a franchise agreement
can amount to constructive termination if the breach resulted in a mate-
rial change effectively ending the lease. However, the court reversed
as to the constructive nonrenewal claims, holding that such a claim can-
not be maintained once a franchisee signs and operates under a re-
newal agreement.

Held:

1. A franchisee cannot recover for constructive termination under the
Act if the franchisor’s allegedly wrongful conduct did not compel the
franchisee to abandon its franchise. Pp. 182-190.

(@) The Act provides that “no franchisor . .. may . .. terminate any
franchise,” except for an enumerated reason and after giving written
notice, §§2802(a)—(b), and specifies that “‘termination’ includes cancella-
tion,” §2801(17). Because it does not further define those terms, they

*Together with No. 08-372, Shell Oil Products Co. LLC et al. v. Mac’s
Shell Service, Inc., et al., also on certiorari to the same court.
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are given their ordinary meanings: “put [to] an end” or “annulled] or
destroy[ed].” Thus, the Act prohibits only franchisor conduct that has
the effect of ending a franchise. The same conclusion follows even if
Congress used “terminate” and “cancel” in their technical, rather than
ordinary, senses. This conclusion is also consistent with the general
understanding of the constructive termination doctrine as applied in
analogous legal contexts—e. g., employment law, see Pennsylvania
State Police v. Suders, 542 U. S. 129, 141-143—where a termination is
deemed “constructive” only because the plaintiff, not the defendant, for-
mally ends a particular legal relationship—not because there is no end
to the relationship at all. Allowing franchisees to obtain relief for con-
duct that does not force a franchise to end would ignore the Act’s scope,
which is limited to the circumstances in which franchisors may termi-
nate a franchise or decline to renew a franchise relationship and leaves
undisturbed state-law regulation of other types of disputes between
petroleum franchisors and franchisees, see §2806(a). This conclusion
is also informed by important practical considerations, namely, that
any standard for identifying those breaches of contract that should
be treated as effectively ending a franchise, even though the fran-
chisee continues to operate, would be indeterminate and unworkable.
Pp. 182-187.

(b) The dealers’ claim that this interpretation of the Act fails to
provide franchisees with protection from unfair and coercive franchisor
conduct that does not force an end to the franchise ignores the availabil-
ity of state-law remedies to address such wrongful conduct. The
Court’s reading of the Act is also faithful to the statutory interpretation
principle that statutes should be construed “in a manner that gives ef-
fect to all of their provisions,” United States ex rel. Eisenstein v. City
of New York, 556 U. S. 928, 933, because this interpretation gives mean-
ingful effect to the Act’s preliminary injunction provisions and its alter-
native statute-of-limitations accrual dates. Pp. 187-190.

2. A franchisee who signs and operates under a renewal agreement
with a franchisor may not maintain a constructive nonrenewal claim
under the Act. The Act’s text leaves no room for such an interpre-
tation. It is violated only when a franchisor “fail[s] to renew” a fran-
chise relationship for an enumerated reason or fails to provide the re-
quired notice, see §2802, and it defines “fail to renew” as a “failure to
reinstate, continue, or extend the franchise relationship,” §2801(14). A
franchisee that signs a renewal agreement cannot carry the threshold
burden of showing a “nonrenewal of the franchise relationship,”
§2805(c), and thus necessarily cannot establish that the franchisor has
violated the Act. Signing their renewal agreements “under protest”
did not preserve the dealers’ ability to assert nonrenewal claims.
When a franchisee signs a renewal agreement—even “under protest”—
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there has been no “fail[ure] to renew,” and thus no violation of the Act.
The Act’s structure and purpose confirm this interpretation. Accepting
the dealers’ contrary reading would greatly expand the Act’s reach.
Pp. 191-195.

524 F. 3d 33, reversed in part, affirmed in part, and remanded.

ALITO, J., delivered the opinion for a unanimous Court.

Jeffrey A. Lamken argued the cause for petitioners in
No. 08-372 and respondents in No. 08-240. With him on the
briefs were Robert K. Kry, Macey Reasoner Stokes, David
M. Rodi, Paul D. Sanson, Vaughan Finn, Karen T. Staib,
and James Cowan.

David A. O’Neil argued the cause for the United States
as amicus curiae supporting petitioners in No. 08-372 and
respondents in No. 08-240. With him on the brief were So-
licitor General Kagan, Assistant Attorney General Varney,
Deputy Solicitor General Stewart, Deputy Assistant Attor-
ney General Weiser, Catherine G. O’Sullivan, and Nickolai
G. Levin.

John F. Farraher, Jr., argued the cause for respondents in
No. 08-372 and petitioners in No. 08-240. With him on the
briefs were Gary R. Greenberg, Peter Alley, Louis J. Scerra,
Justin F. Keith, Mark E. Solomons, and Laura Metcoff
Klaus.T

JUSTICE ALITO delivered the opinion of the Court.

The Petroleum Marketing Practices Act (PMPA or Act), 92
Stat. 322, 15 U. S. C. §2801 et seq., limits the circumstances in
which petroleum franchisors may “terminate” a franchise or
“fail to renew” a franchise relationship. §2802. In these
consolidated cases, service-station franchisees brought suit
under the Act, alleging that a franchisor had constructively
“terminate[d]” their franchises and had constructively
“failled] to renew” their franchise relationships. They as-
serted these claims even though the conduct of which they

TRobert A. Long, Jr., Jonathan L. Marcus, Harry M. Ng, and Janice K.
Raburn filed a brief for the American Petroleum Institute as amicus
curiae.
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complained had not compelled any of them to abandon their
franchises and even though they had been offered and had
accepted renewal agreements. We hold that a franchisee
cannot recover for constructive termination under the PMPA
if the franchisor’s allegedly wrongful conduct did not compel
the franchisee to abandon its franchise. Additionally, we
conclude that a franchisee who signs and operates under a
renewal agreement with a franchisor may not maintain a
claim for constructive nonrenewal. We therefore reverse in
part and affirm in part.
I

A

Petroleum refiners and distributors supply motor fuel to
the public through service stations that often are operated
by independent franchisees. In the typical franchise ar-
rangement, the franchisor leases the service-station prem-
ises to the franchisee, grants the franchisee the right to use
the franchisor’s trademark, and agrees to sell motor fuel
to the franchisee for resale. Franchise agreements remain
in effect for a stated term, after which the parties can opt
to renew the franchise relationship by executing a new
agreement.

Enacted in 1978, the PMPA was a response to widespread
concern over increasing numbers of allegedly unfair fran-
chise terminations and nonrenewals in the petroleum in-
dustry. See, e. g., Comment, 1980 Duke L. J. 522, 524-531.
The Act establishes minimum federal standards governing
the termination and nonrenewal of petroleum franchises.
Under the Act’s operative provisions, a franchisor may “ter-
minate” a “franchise” during the term stated in the franchise
agreement and may “fail to renew” a “franchise relationship”
at the conclusion of that term only if the franchisor provides
written notice and takes the action in question for a reason
specifically recognized in the statute. 15 U.S.C. §§2802,
2804. Consistent with the typical franchise arrangement, a
“franchise” is defined as “any contract” that authorizes a
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franchisee to use the franchisor’s trademark, as well as any
associated agreement providing for the supply of motor fuel
or authorizing the franchisee to occupy a service station
owned by the franchisor.! §2801(1). The Act defines a
“franchise relationship” in more general terms: the parties’
“respective motor fuel marketing or distribution obligations
and responsibilities” that result from the franchise arrange-
ment. §2801(2).

To enforce these provisions, a franchisee may bring suit
in federal court against any franchisor that fails to comply
with the Act’s restrictions on terminations and nonrenewals.
See §2805. Successful franchisees can benefit from a wide
range of remedies, including compensatory and punitive
damages, reasonable attorney’s fees and expert costs, and
equitable relief. See §§2805(b), (d). The Act also requires
district courts to grant preliminary injunctive relief to ag-
grieved franchisees, if there are “sufficiently serious ques-
tions going to the merits” that present “a fair ground for
litigation” and the balance of hardships favors such relief.
§2805(b)(2).

B

This litigation involves a dispute between Shell Oil Com-
pany (Shell), a petroleum franchisor, and several Shell
franchisees in Massachusetts.? Pursuant to their franchise
agreements with Shell, each franchisee was required to pay
Shell monthly rent for use of the service-station premises.
For many years, Shell offered the franchisees a rent subsidy
that reduced the monthly rent by a set amount for every
gallon of motor fuel a franchisee sold above a specified
threshold. Shell renewed the subsidy annually through no-

1Courts sometimes describe these three types of agreements as the
“statutory elements” of a petroleum franchise. See, e.g., Marcoux v.
Shell Oil Prods. Co., 524 F. 3d 33, 37, n. 1 (CA1 2008).

2Shell Oil Products Company LLC, another party in this litigation, is a
wholly owned subsidiary of Shell Oil Company. See Brief for Petitioners
in No. 08-372, p. iii.
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tices that “explicitly provided for cancellation [of the rent
subsidy] with thirty days’ notice.” Marcoux v. Shell Oil
Prods. Co., 524 F. 3d 33, 38 (CA1 2008). Nonetheless, Shell
representatives made various oral representations to the
franchisees “that the [slubsidy or something like it would
always exist.” Ibid.

In 1998, Shell joined with two other oil companies to create
Motiva Enterprises LLC (Motiva), a joint venture that com-
bined the companies’ petroleum-marketing operations in the
eastern United States. Id., at 37. Shell assigned to Motiva
its rights and obligations under the relevant franchise agree-
ments. Motiva, in turn, took two actions that led to this
lawsuit. First, effective January 1, 2000, Motiva ended the
volume-based rent subsidy, thus increasing the franchisees’
rent. Id., at 38. Second, as each franchise agreement ex-
pired, Motiva offered the franchisees new agreements that
contained a different formula for calculating rent. For some
(but not all) of the franchisees, annual rent was greater
under the new formula.

C

In July 2001, 63 Shell franchisees (hereinafter dealers)
filed suit against Shell and Motiva in Federal District Court.
Their complaint alleged that Motiva’s discontinuation of the
rent subsidy constituted a breach of contract under state law.
Additionally, the dealers asserted two claims under the
PMPA. First, they maintained that Shell and Motiva, by
eliminating the rent subsidy, had “constructively termi-
nated” their franchises in violation of the Act. Second, they
claimed that Motiva’s offer of new franchise agreements that
calculated rent using a different formula amounted to a “con-

structive nonrenewal” of their franchise relationships.? 524
F. 3d, at 47.

3The dealers also claimed that Shell and Motiva had violated the Uni-
form Commercial Code, as adopted in Massachusetts, by setting unreason-
able prices under the open-price terms of their fuel-supply agreements
with the dealers. The jury found in favor of the dealers on this claim,
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After a 2-week trial involving eight of the dealers, the jury
found against Shell and Motiva on all claims. Both before
and after the jury’s verdict, Shell and Motiva moved for
judgment as a matter of law on the dealers’ two PMPA
claims. They argued that they could not be found liable for
constructive termination under the Act because none of the
dealers had abandoned their franchises in response to Moti-
va’s elimination of the rent subsidy—something Shell and
Motiva said was a necessary element of any constructive ter-
mination claim. Similarly, they argued that the dealers’
constructive nonrenewal claims necessarily failed because
seven of the eight dealers had signed and operated under
renewal agreements with Motiva, and the eighth had sold his
franchise prior to the expiration of his franchise agreement.
The District Court denied these motions, and Shell and Mo-
tiva appealed.

The First Circuit affirmed in part and reversed in part.
In affirming the judgment on the dealers’ constructive ter-
mination claims, the Court of Appeals held that a franchisee
is not required to abandon its franchise to recover for con-
structive termination under the PMPA. See id., at 45-47.
Instead, the court ruled, a simple breach of contract by an
assignee of a franchise agreement can amount to construc-
tive termination under the Act, so long as the breach re-
sulted in “such a material change that it effectively ended
the lease, even though the [franchisee] continued to oper-
ate [its franchise].” Id., at 46 (internal quotation marks
omitted). Turning to the dealers’ constructive nonrenewal
claims, the First Circuit agreed with Shell and Motiva that
a franchisee cannot maintain a claim for unlawful nonre-
newal under the PMPA “where the franchisee has signed
and operates under the renewal agreement complained of.”
Id., at 49. The court thus reversed the judgment on those
claims.

We granted certiorari. 557 U. S. 903 (2009).

and the Court of Appeals affirmed. 524 F. 3d, at 51. That issue is not
before us.
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II

The first question we are asked to decide is whether a
service-station franchisee may recover for constructive ter-
mination under the PMPA when the franchisor’s allegedly
wrongful conduct did not force the franchisee to abandon its
franchise. For the reasons that follow, we conclude that a
necessary element of any constructive termination claim
under the Act is that the franchisor’s conduct forced an end
to the franchisee’s use of the franchisor’s trademark, pur-
chase of the franchisor’s fuel, or occupation of the fran-
chisor’s service station.*

A

When given its ordinary meaning, the text of the PMPA
prohibits only that franchisor conduct that has the effect of
ending a franchise. As relevant here, the Act provides that
“no franchisor . .. may ... terminate any franchise,” except
for an enumerated reason and after providing written notice.
15 U. S. C. §§2802(a)—(b). The Act specifies that “[t]he term
‘termination’ includes cancellation,” §2801(17), but it does
not further define the term “terminate” or the incorporated
term “cancel.” We therefore give those terms their ordi-
nary meanings. See Asgrow Seed Co. v. Winterboer, 513
U. S. 179, 187 (1995).

The word “terminate” ordinarily means “put an end to.”
Webster’s New International Dictionary 2605 (2d ed. 1957);

4Because resolving this question is sufficient to decide these cases, we
need not address Shell and Motiva’s alternative argument that the PMPA
does not embrace claims for constructive termination at all. Several
Courts of Appeals have held that the Act does create a cause of action for
constructive termination. See, e.g., 524 F. 3d, at 44-45 (case below);
Clark v. BP Oil Co., 137 F. 3d 386, 390-391 (CA6 1998); Shukla v. BP
Exploration & O1l, Inc., 115 F. 3d 849, 852-853 (CA11 1997). Others have
reserved judgment on the issue. See, e. g., Abrams Shell v. Shell Oil Co.,
343 F. 3d 482, 486-488 (CA5 2003); Portland 76 Auto/Truck Plaza, Inc. v.
Union Oil Co. of Cal., 153 F. 3d 938, 948 (CA9 1998). We leave the ques-
tion for another day.
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see also The Random House Dictionary of the English Lan-
guage 1465 (1967). The term “cancel” carries a similar
meaning: to “annul or destroy.” Webster’s, supra, at 389;
see also Random House, supra, at 215 (“to make void; revoke;
annul”). The object of the verb “terminate” is the noun
“franchise,” a term the Act defines as “any contract” for the
provision of one (or more) of the three elements of a typical
petroleum franchise. §2801(1). Thus, when given its ordi-
nary meaning, the Act is violated only if an agreement for
the use of a trademark, purchase of motor fuel, or lease of a
premises is “put [to] an end” or “annulled] or destroy[ed].”
Conduct that does not force an end to the franchise, in con-
trast, is not prohibited by the Act’s plain terms.

The same conclusion follows even if Congress was using
the words “terminate” and “cancel” in their technical, rather
than ordinary, senses. When Congress enacted the PMPA,
those terms had established meanings under the Uniform
Commercial Code.® Under both definitions, however, a
“termination” or “cancellation” occurs only when a con-
tracting party “puts an end to the contract.” U. C. C.
§§2-106(3)—(4) (1972); see also U. C. C. §§2-106(3)-(4), 1
U. L. A. 695, 695-696 (2004). Thus, a franchisee who contin-

>The difference between a “termination” and a “cancellation” under the
Uniform Commercial Code relates to how the contracting party justifies
its ending of the contractual relationship. A “termination” occurs when
“either party pursuant to a power created by agreement or law puts an
end to the contract otherwise than for its breach.” U. C. C. §2-106(3)
(1972). By contrast, a “cancellation” occurs when “either party puts an
end to the contract for breach by the other.” §2-106(4).

That difference might well explain why Congress felt compelled to spec-
ify that “cancellation[s],” no less than “termination[s],” are covered by the
Act. Prior to the PMPA, franchisors often leveraged their greater bar-
gaining power to end franchise agreements for minor or technical breaches
by the franchisee. See, e.g., Chestnut Hill Gulf, Inc. v. Cumberland
Farms, Inc., 940 F. 2d 744, 746-747 (CA1 1991). By specifying that the
Act covers “cancellation[s]” as well as “termination[s],” Congress fore-
closed any argument that a termination for breach is not covered by the
Act because it is technically a “cancellation” rather than a “termination.”
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ues operating a franchise—occupying the same premises, re-
ceiving the same fuel, and using the same trademark—has
not had the franchise “terminate[d]” in either the ordinary
or technical sense of the word.

Requiring franchisees to abandon their franchises before
claiming constructive termination is also consistent with the
general understanding of the doctrine of constructive termi-
nation. As applied in analogous legal contexts—both now
and at the time Congress enacted the PMPA—a plaintiff
must actually sever a particular legal relationship in order to
maintain a claim for constructive termination. For example,
courts have long recognized a theory of constructive dis-
charge in the field of employment law. See Pennsylvania
State Police v. Suders, 542 U. S. 129, 141-143 (2004) (tracing
the doctrine to the 1930’s). To recover for constructive dis-
charge, however, an employee generally is required to quit
his or her job. See 1 B. Lindemann & P. Grossman, Employ-
ment Discrimination Law 1449 (4th ed. 2007); 3 L. Larson,
Labor and Employment Law §59.05[8] (2009); 2 EEOC Com-
pliance Manual § 612.9(a) (2008); cf. Suders, supra, at 141-143,
148; Young v. Southwestern Savings & Loan Assn., 509 F. 2d
140, 144 (CA5 1975); Muller v. United States Steel Corp., 509
F. 2d 923, 929 (CA10 1975). Similarly, landlord-tenant law
has long recognized the concept of constructive eviction.
See Rapacz, Origin and Evolution of Constructive Eviction
in the United States, 1 DePaul L. Rev. 69 (1951). The gen-
eral rule under that doctrine is that a tenant must actually
move out in order to claim constructive eviction. See id., at
75; Glendon, The Transformation of American Landlord-
Tenant Law, 23 Boston College L. Rev. 503, 513-514 (1982);
1 H. Tiffany, Real Property §§ 141, 143 (3d ed. 1939).6

6Before Congress enacted the PMPA, at least one court, it is true, had
held that a tenant asserting constructive eviction could obtain declaratory
relief without abandoning the premises—although the court observed that
the tenant still would have to abandon the premises in order to obtain
rescission. See Charles E. Burt, Inc. v. Seven Grand Corp., 340 Mass.
124, 129-130, 163 N. E. 2d 4, 7-8 (1959). But as even the dealers concede,
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As generally understood in these and other contexts, a ter-
mination is deemed “constructive” because it is the plaintiff,
rather than the defendant, who formally puts an end to the
particular legal relationship—not because there is no end to
the relationship at all. There is no reason why a different
understanding should apply to constructive termination
claims under the PMPA. At the time when it enacted the
statute, Congress presumably was aware of how courts ap-
plied the doctrine of constructive termination in these analo-
gous legal contexts. Cf. Fitzgerald v. Barnstable School
Comm., 555 U. S. 246, 258-259 (2009). And in the absence
of any contrary evidence, we think it reasonable to interpret
the Act in a way that is consistent with this well-established
body of law.

The Court of Appeals was of the view that analogizing to
doctrines of constructive termination in other contexts was
inappropriate because “sunk costs, optimism, and the habit
of years might lead franchisees to try to make the new
arrangements work, even when the terms have changed so
materially as to make success impossible.” 524 F. 3d, at
46. But surely these same factors compel employees and
tenants—no less than service-station franchisees—to try
to make their changed arrangements work. Nonetheless,
courts have long required plaintiffs asserting such claims to
show an actual severance of the relevant legal relationship.
We see no reason for a different rule here.

Additionally, allowing franchisees to obtain PMPA relief
for conduct that does not force an end to a franchise would
extend the reach of the Act much further than its text and
structure suggest. Prior to 1978, the regulation of petro-

see Tr. of Oral Arg. 37-38, the clear majority of authority required a ten-
ant to leave the premises before claiming constructive eviction.

For similar reasons, the Second Restatement of Property is of no help
to the dealers. Although it would allow a tenant to bring a constructive
eviction claim without moving out, it noted that this proposition was “con-
trary to the present weight of judicial authority.” 1 Restatement (Sec-
ond) of Property §6.1, Reporter’s Note 1, p. 230 (1976).
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leum franchise agreements was largely a matter of state law.
See Dersch Energies, Inc. v. Shell O1l Co., 314 F. 3d 846, 861
(CAT 2002); Comment, 32 Emory L. J. 273, 277-283 (1983).
In enacting the PMPA, Congress did not regulate every as-
pect of the petroleum franchise relationship but instead fed-
eralized only the two parts of that relationship with which it
was most concerned: the circumstances in which franchisors
may terminate a franchise or decline to renew a franchise
relationship. See 15 U. S. C. § 2802; Dersch Energies, supra,
at 861-862. Congress left undisturbed state-law regulation
of other types of disputes between petroleum franchisors and
franchisees. See §2806(a) (pre-empting only those state
laws governing franchise terminations or nonrenewals).

The dealers would have us interpret the PMPA in a man-
ner that ignores the Act’s limited scope. On their view, and
in the view of the Court of Appeals, the PMPA prohibits,
not just unlawful terminations and nonrenewals, but also
certain serious breaches of contract that do not cause an end
to the franchise. See Brief for Respondents in No. 08-372,
pp. 28-35 (hereinafter Respondents’ Brief); 524 F. 3d, at
44-47. Reading the Act to prohibit simple breaches of con-
tract, however, would be inconsistent with the Act’s limited
purpose and would further expand federal law into a domain
traditionally reserved for the States. Without a clearer in-
dication that Congress intended to federalize such a broad
swath of the law governing petroleum franchise agreements,
we decline to adopt an interpretation of the Act that would
have such sweeping consequences. See, e. g., United States
v. Bass, 404 U. S. 336, 349 (1971).

" Adopting such a broad reading of the PMPA also would have serious
implications for run-of-the-mill franchise disputes. The Act requires
courts to award attorney’s fees and expert-witness fees in any case in
which a plaintiff recovers more than nominal damages. See 15 U. S. C.
§2805(d)(1)(C). The Act also permits punitive damages, §2805(d)(1)(B), a
remedy ordinarily not available in breach-of-contract actions, see Barnes
v. Gorman, 536 U. S. 181, 187-188 (2002). Accepting the dealers’ reading
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Finally, important practical considerations inform our de-
cision. Adopting the dealers’ reading of the PMPA would
require us to articulate a standard for identifying those
breaches of contract that should be treated as effectively
ending a franchise, even though the franchisee in fact contin-
ues to use the franchisor’s trademark, purchase the fran-
chisor’s fuel, and occupy the service-station premises.® We
think any such standard would be indeterminate and un-
workable. How is a court to determine whether a breach is
serious enough effectively to end a franchise when the fran-
chisee is still willing and able to continue its operations?
And how is a franchisor to know in advance which breaches
a court will later determine to have been so serious? The
dealers have not provided answers to these questions. Nor
could they. Any standard for identifying when a simple
breach of contract amounts to a PMPA termination, when all
three statutory elements remain operational, simply evades
coherent formulation.

B

The dealers suggest that this interpretation of the PMPA
fails to provide franchisees with much-needed protection
from unfair and coercive franchisor conduct that does not
force an end to the franchise. That argument, however, ig-
nores the fact that franchisees still have state-law remedies
available to them. The pre-emptive scope of the PMPA is

of the statute, therefore, would turn everyday contract disputes into high-
stakes affairs.

8The First Circuit, for example, approved of a test that asks whether
the breach resulted in “such a material change that it effectively ended
the lease, even though the plaintiffs continued to operate [their fran-
chises].” 524 F. 3d, at 46 (internal quotation marks omitted). That
standard, it seems to us, does little more than restate the relevant ques-
tion. While we do not decide whether the PMPA contemplates claims for
constructive termination, we observe that the Court of Appeals’ unwilling-
ness or inability to establish a more concrete standard underscores the
difficulties and inherent contradictions involved in crafting a standard for
finding a “termination” when no termination has in fact occurred.
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limited: The Act pre-empts only those state or local laws that
govern the termination of petroleum franchises or the nonre-
newal of petroleum franchise relationships. See 15 U. S. C.
§2806(a). Outside of those areas, therefore, franchisees can
still rely on state-law remedies to address wrongful fran-
chisor conduct that does not have the effect of ending the
franchise. Indeed, that happened in this very lawsuit. The
dealers argued in the District Court that Motiva’s elimina-
tion of the rent subsidy not only constructively terminated
their franchises in violation of the PMPA but also amounted
to a breach of contract under state law. The jury found in
their favor on their state-law claims and awarded them al-
most $1.3 million in damages. See App. 376-379. Thus, the
dealers’ own experience demonstrates that franchisees do
not need a PMPA remedy to have meaningful protection
from abusive franchisor conduct.

The dealers also charge that this interpretation of the
PMPA cannot be correct because it renders other provisions
of the Act meaningless. Respondents’ Brief 21-22, 24-25.
While we agree that we normally should construe statutes
“in a manner that gives effect to all of their provisions,”
we believe our interpretation is faithful to this “well-
established principle] of statutory interpretation.” United
States ex rel. Eisenstein v. City of New York, 556 U. S. 928,
933 (2009).

To begin, the dealers insist that our reading of the term
“terminate” will require franchisees to go out of business
before they can obtain preliminary relief and thus will ren-
der useless the Act’s preliminary injunction mechanism. We
disagree. To obtain a preliminary injunction, it is true, a
franchisee must show, among other things, that “the fran-
chise of which he is a party has been terminated.” 15
U.S. C. §2805(b)(2)(A)(i) (emphasis added). But that does
not necessarily mean that a franchisee must go out of busi-
ness before obtaining an injunction. For example, in cases
of actual termination, the Act requires franchisors to pro-
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vide franchisees with written notice of termination well
in advance of the date on which the termination “takes ef-
fect.” §2804(a). A franchisee that receives notice of ter-
mination “has been terminated” within the meaning of
§2805(b)(2)(A)(i), even though the termination “takes effect”
on a later date, just as an employee who receives notice of
discharge can be accurately described as having been dis-
charged, even though the employee’s last day at work may
perhaps be weeks later. Thus, franchisees that receive no-
tice of impending termination can invoke the protections of
the Act’s preliminary injunction mechanism well before hav-
ing to go out of business.? Contrary to the dealers’ asser-
tions, therefore, our interpretation of the Act gives meaning-
ful effect to the PMPA’s preliminary injunction provisions.

Our interpretation also gives effect to the Act’s alternative
statute-of-limitations accrual dates. The 1-year limitations
period governing PMPA claims runs from the later of either
(1) “the date of termination of the franchise” or (2) “the
date the franchisor fails to comply with the requirements
of” the Act. §2805(a). Some violations of the PMPA, how-
ever, cannot occur until after a franchise has been termi-
nated. See, e.g., §2802(d)(1) (franchisor must share with a
franchisee certain parts of a condemnation award when the
termination was the result of a condemnation or taking);
§2802(d)(2) (franchisor must grant a franchisee a right of first
refusal if the franchise was terminated due to the destruc-
tion of the service station and the station subsequently is
rebuilt). The second accrual date listed in §2805(a), there-
fore, shows only that the limitations period runs from the

9The Government reads the Act to permit a dealer to seek preliminary
injunctive relief if a franchisor announces its “intent to engage in conduct
that would leave the franchisee no reasonable alternative but to abandon”
one (or more) of the franchise elements. Brief for United States as Amui-
cus Curiae 21. Because we do not decide whether the PMPA permits
constructive termination claims at all, see n. 4, supra, we need not address
this argument.
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date of these types of post-termination violations. It does
not suggest that Congress intended franchisees to maintain
claims under the PMPA to redress franchisor conduct that
does not force an end to the franchise.

* * *

We therefore hold that a necessary element of any con-
structive termination claim under the PMPA is that the
complained-of conduct forced an end to the franchisee’s use
of the franchisor’s trademark, purchase of the franchisor’s
fuel, or occupation of the franchisor’s service station. Be-
cause none of the dealers in this litigation abandoned any
element of their franchise operations in response to Motiva’s
elimination of the rent subsidy,!® they cannot maintain a con-
structive termination claim on the basis of that conduct.

10 After Motiva withdrew the rent subsidy, seven of the dealers contin-
ued operating their franchises for the full terms of their franchise agree-
ments and then signed new agreements that did not include the subsidy.
See App. 161, 164, 316-321 (Mac’s Shell Service, Inc.); id., at 138-139,
314-315 (Cynthia Karol); id., at 154-155, 310-311 (Akmal, Inc.); id., at
185-186, 268-269 (Sid Prashad); id., at 190, 312-313 (J & M Avramidis,
Inc.); id., at 179-182, 322-323 (RAM Corp., Inc.); id., at 148-153, 324-325
(John A. Sullivan). These dealers necessarily cannot establish that the
elimination of the subsidy “terminate[d]” their franchises “prior to the
conclusion of the term” stated in their franchise agreements. 15 U. S. C.
§2802(a)(1). Whether they ceased operations after their franchise
agreements expired, moreover, is irrelevant. Indeed, in the Court of
Appeals, the dealers abandoned any claim for constructive termination
based on the subsequent franchise agreements. See Appellees’ Brief in
No. 05-2770 etc. (CA1), p. 40, n. 29.

One dealer did leave his franchise before his franchise agreement ex-
pired. App. 204, 330-331 (Stephen Pisarczyk). But that dealer not only
continued to operate for seven months after the subsidy ended, id., at 204,
but also during that period entered into an agreement with Motiva to
extend the term of his franchise agreement, id., at 330-331. Moreover,
that dealer had been planning to leave the service-station business before
Motiva eliminated the subsidy, and he never claimed that his decision to
leave had anything to do with Motiva’s rent policies. See 1id., at 202-207.
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III

The second question we are asked to decide is whether a
franchisee who is offered and signs a renewal agreement can
nonetheless maintain a claim for “constructive nonrenewal”
under the PMPA. For reasons similar to those given above,
we agree with the Court of Appeals that a franchisee that
chooses to accept a renewal agreement cannot thereafter as-
sert a claim for unlawful nonrenewal under the Act.!!

The plain text of the statute leaves no room for a fran-
chisee to claim that a franchisor has unlawfully declined
to renew a franchise relationship—constructively or other-
wise—when the franchisee has in fact accepted a new fran-
chise agreement. As relevant here, a franchisor violates the
PMPA only when it “fail[s] to renew” a franchise relationship
for a reason not provided for in the Act or after not providing
the required notice. See 15 U. S. C. §2802. The Act defines
the term “fail to renew,” in turn, as a “failure to reinstate,
continue, or extend the franchise relationship.” §2801(14).
Thus, the threshold requirement of any unlawful nonrenewal
action—a requirement the franchisee bears the burden of es-
tablishing, see § 2805(c)—is that the franchisor did not “rein-
state, continue, or renew” the franchise relationship once a
franchise agreement expired. But if a franchisee signs a re-
newal agreement, the franchisor clearly has “reinstate[d],
continue[d], or extend[ed]” the franchise relationship. True,
the franchisee might find some of the terms in the new
agreement objectionable. But the Act prohibits only unlaw-
ful “faillures] to renew” a franchise relationship, not renew-
als of a franchise relationship on terms that are less than
favorable to the franchisee. A franchisee that signs a re-
newal agreement, in short, cannot carry the threshold bur-
den of showing a “nonrenewal of the franchise relationship,”

11 As is true with respect to the dealers’ constructive termination claims,
it is not necessary for us to decide in these cases whether the Act at
all recognizes claims for “constructive nonrenewal.” We therefore do not
express a view on that question.
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§2805(c), and thus necessarily cannot establish that the
franchisor has violated the Act.

The dealers point out that several of them signed their
renewal agreements “under protest,” and they argue that
they thereby explicitly preserved their ability to assert a
claim for unlawful nonrenewal under the PMPA. That argu-
ment misunderstands the legal significance of signing a re-
newal agreement. Signing a renewal agreement does not
constitute a waiver of a franchisee’s legal rights—something
that signing “under protest” can sometimes help avoid. See,
e.g, U. C. C. §1-207, 1 U. L. A. 318. Instead, signing a
renewal agreement negates the very possibility of a violation
of the PMPA. When a franchisee signs a renewal agree-
ment—even “under protest”—there has been no “faillure] to
renew,” and thus the franchisee has no cause of action under
the Act. See 15 U. S. C. §2805(a).

The Act’s structure and purpose confirm this interpreta-
tion. By requiring franchisors to renew only the “franchise
relationship,” as opposed to the same franchise agreement,
see §2802; see also §2801(2), the PMPA contemplates that
franchisors can respond to market demands by proposing
new and different terms at the expiration of a franchise
agreement. To that end, the Act authorizes franchisors to
decline to renew a franchise relationship if the franchisee
refuses to accept changes or additions that are proposed “in
good faith and in the normal course of business” and that are
not designed to convert the service station to direct opera-
tion by the franchisor. §2802(b)(3)(A). Additionally, the
Act creates a procedural mechanism for resolving disputes
over the legality of proposed new terms. If the parties can-
not agree, the franchisor has the option of either modifying
the objectionable terms or pursuing nonrenewal, in which
case it must provide the franchisee with written notice well
in advance of the date when the nonrenewal takes effect.
§2804(a)(2). Once the franchisee receives notice of nonre-
newal, it can seek a preliminary injunction under the Act’s
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relaxed injunctive standard, maintaining the status quo
while a court determines the lawfulness of the proposed
changes. See §2805(b)(2); supra, at 188-189.12

Allowing franchisees to pursue nonrenewal claims even
after they have signed renewal agreements would under-
mine this procedural mechanism and, in the process, would
frustrate franchisors’ ability to propose new terms. Under
the dealers’ theory, franchisees have no incentive to object
to burdensome new terms and seek a preliminary injunction
if a franchisor pursues nonrenewal. Instead, a franchisee
could simply sign the new franchise agreement and decide
later whether to sue under the PMPA. Franchisees would
then have the option of either continuing to operate under
the new agreement or, if the terms of the agreement later
proved unfavorable, bringing suit under the PMPA alleging
that the newly imposed terms are unlawful. And because
the PMPA has a 1-year statute of limitations, see §2805(a),
franchisees would retain that option for the entire first year
of a new franchise agreement. Accepting the dealers’ argu-
ment, therefore, would cast a cloud of uncertainty over all

2The availability of preliminary injunctive relief under the Act also
explains why the dealers are wrong to suggest that our holding will force
franchisees “to choose between accepting an unlawful and coercive con-
tract in order to stay in business [or] rejecting it and going out of business
in order to preserve a cause of action.” Respondents’ Brief 51 (internal
quotation marks omitted). A franchisee presented with “unlawful and co-
ercive” terms can simply reject those terms and, if the franchisor pursues
nonrenewal, seek a preliminary injunction under the Act once the fran-
chisee receives notice of nonrenewal. Indeed, the PMPA substantially
relaxes the normal standard for obtaining preliminary injunctive relief,
§2805(b)(2)(A)(ii), thus allowing a franchisee with anything close to a mer-
itorious claim to obtain relief.

It is possible, of course, that a franchisor could fail to renew a fran-
chise relationship without providing the statutorily required notice. But
in that circumstance, a franchisee would not only have a sure-fire claim
for unlawful nonrenewal, see §2802(b)(1)(A), but also presumably could
seek a preliminary injunction forcing the franchisor to resume providing
the franchise elements for the duration of the litigation.
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renewal agreements and could chill franchisors from propos-
ing new terms in response to changing market conditions
and consumer needs.

Finally, accepting the dealers’ argument would greatly ex-
pand the PMPA’s reach. Under the balance struck by the
plain text of the statute, a franchisee faced with objection-
able new terms must decide whether challenging those
terms is worth risking the nonrenewal of the franchise rela-
tionship; if the franchisee rejects the terms and the fran-
chisor seeks nonrenewal, the franchisee runs the risk that a
court will ultimately determine that the proposed terms
were lawful under the PMPA. See §2802(b)(3)(A). That
risk acts as a restraint, limiting the scope of franchisor liabil-
ity under the Act to that with which Congress was most
concerned: the imposition of arbitrary and unreasonable new
terms on a franchisee that are designed to force an end to
the petroleum franchise relationship. See, e. g., 1bid.; Com-
ment, 32 Emory L. J., at 277-283. Allowing franchisees both
to sign a franchise agreement and to pursue a claim under
the PMPA would eliminate that restraint and thus permit
franchisees to challenge a much broader range of franchisor
conduct—conduct to which the dealer might object but not
consider so serious as to risk the nonrenewal of the franchise
by mounting a legal challenge. As explained, the PMPA
was enacted to address the narrow areas of franchise termi-
nations and nonrenewals, not to govern every aspect of the
petroleum franchise relationship. See supra, at 186; Dersch
Energies, 314 F. 3d, at 861. We thus decline to adopt an
interpretation that would expand the Act in such a fashion.'®

BTt also is worth noting that, although the concept of “constructive
nonrenewal” does not arise frequently in other areas of the law, the little
authority on this concept supports our conclusion that a plaintiff who signs
a new agreement cannot maintain a claim for constructive nonrenewal.
See American Cas. Co. of Reading, Pa. v. Baker, 22 F. 3d 880, 892-894
(CA9 1994) (insured who accepts a successor insurance policy cannot
maintain a claim for constructive nonrenewal of the previous policy);
American Cas. Co. of Reading, Pa. v. Continisio, 17 F. 3d 62, 65-66 (CA3
1994) (same); Adams v. Greenwood, 10 F. 3d 568, 572 (CA8 1993) (same).
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* * *

We hold that a franchisee who is offered and signs a re-
newed franchise agreement cannot maintain a claim for un-
lawful nonrenewal under the PMPA. We therefore affirm
the judgment of the Court of Appeals with respect to the
dealers’ nonrenewal claims.

Iv

The judgment of the Court of Appeals is reversed in part
and affirmed in part. The cases are remanded for further
proceedings consistent with this opinion.

It is so ordered.
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT

No. 08-728. Argued October 6, 2009—Decided March 8, 2010

The Speedy Trial Act of 1974 (Act) requires a criminal defendant’s trial
to commence within 70 days of his indictment or initial appearance, 18
U. S. C. §3161(c)(1), and entitles him to dismissal of the charges if that
deadline is not met, §3162(a)(2). As relevant here, the Act automati-
cally excludes from the 70-day period “delay resulting from . .. pro-
ceedings concerning the defendant,” §3161(h)(1) (hereinafter subsection
(h)(1)), and separately permits a district court to exclude “delay result-
ing from a continuance” it grants, provided the court makes findings
required by §3161(h)(7) (hereinafter subsection (h)(7)). Petitioner’s in-
dictment on federal firearm and drug possession charges started the
70-day clock on August 24, 2006. After petitioner’s arraignment, the
Magistrate Judge ordered the parties to file pretrial motions by Septem-
ber 13. On September 7, the court granted petitioner’s motion to ex-
tend that deadline, but on the new due date, September 25, petitioner
waived his right to file pretrial motions. On October 4, the Magistrate
Judge found the waiver voluntary and intelligent. Over the next three
months, petitioner’s trial was delayed several times, often at petitioner’s
instigation. On February 19, 2007—179 days after he was indicted—he
moved to dismiss the indictment, claiming that the Act’s 70-day limit
had elapsed. In denying the motion, the District Court excluded the
time from September 7 through October 4 as pretrial motion prepara-
tion time. At trial, petitioner was found guilty on both counts and sen-
tenced to concurrent prison terms. The Eighth Circuit affirmed the
denial of the motion to dismiss, holding that the period from September
7 through October 4 was automatically excludable from the 70-day limit
under subsection (h)(1).

Held: The time granted to prepare pretrial motions is not automatically
excludable from the 70-day limit under subsection (h)(1). Such time
may be excluded only when a district court grants a continuance based
on appropriate findings under subsection (h)(7). Pp. 203-215.

(@) The delay at issue is governed by subsection (h)(1)(D) (hereinafter
subparagraph (D)), the enumerated category that renders automatically
excludable “delay resulting from any pretrial motion, from the filing of
the motion through the conclusion of the hearing on, or other prompt
disposition of, such motion.” This provision communicates Congress’


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


Cite as: 559 U. S. 196 (2010) 197

Syllabus

judgment that pretrial motion-related delay is automatically excludable
only from the time a pretrial motion is filed through a specified hearing
or disposition point, and that other pretrial motion-related delay is ex-
cludable only if it results in a continuance under subsection (h)(7). This
limitation is significant because Congress knew how to define the bound-
aries of subsection (h)(1)’s enumerated exclusions broadly when it so
desired. Although the period of delay the Government seeks to exclude
in this case results from a proceeding governed by subparagraph (D),
that period precedes the first day upon which Congress specified that
such delay may be excluded automatically and thus is not automatically
excludable. Pp. 204-207.

(b) This analysis resolves the automatic excludability inquiry because
“[a] specific provision” (here, subparagraph (D)) “controls one[s] of more
general application” (here, subsections (h)(1) and (h)(7)). Gozlon-Peretz
v. United States, 498 U. S. 395, 407. A contrary result would depart
from the statute in a manner that underscores the propriety of this
Court’s approach. Subsection (h)(1)’s phrase “including but not limited
to” does not show that subsection (h)(1) permits automatic exclusion of
delay related to an enumerated category of proceedings, but outside the
boundaries set forth in the subparagraph expressly addressed to that
category. That would confuse the illustrative nature of the subsection’s
list of categories with the contents of the categories themselves. Read-
ing the “including but not limited to” clause to modify the contents of
each subparagraph in the list as well as the list itself would violate
settled statutory construction principles by ignoring subsection (h)(1)’s
structure and grammar and in so doing rendering even the clearest of
the subparagraphs indeterminate and virtually superfluous. See gen-
erally id., at 410. Subsection (h)(1)’s context supports this Court’s con-
clusion. Subsection (h)(7) provides that delay “resulting from a contin-
uance granted by any judge” may be excluded, but only if the judge
finds that “the ends of justice served by taking such action outweigh
the best interest of the public and the defendant in a speedy trial,” and
records those findings. In setting forth the statutory factors justifying
a subsection (h)(7) continuance, Congress twice recognized the impor-
tance of adequate pretrial preparation time. See §§$3161(h)(7)(B)(ii),
3161(h)(T)(B)(iv). The Court’s determination that the delay at issue is
not automatically excludable gives full effect to subsection (h)(7), and
respects its provisions for excluding certain types of delay only where
a district court makes findings justifying the exclusion. The Court’s
precedents also support this reading of subsection (h)(1). See Zedner
v. United States, 547 U. S. 489, 502. Pp. 207-213.

(¢) The Act does not force a district court to choose between rejecting
a defendant’s request for time to prepare pretrial motions and risking
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dismissal of the indictment if preparation time delays the trial. A court
may still exclude preparation time under subsection (h)(7) by granting
a continuance for that purpose based on recorded findings. Subsection
(h)(7) provides “[m]uch of the Act’s flexibility,” Zedner, 547 U. S., at 498,
giving district courts “discretion . . . to accommodate limited delays for
case-specific needs,” id., at 499. The Government suggests that a dis-
trict court may fail to make the necessary subsection (h)(7) findings,
leading to a windfall gain for a defendant who induces delay beyond the
70-day limit. But dismissal need not represent a windfall. If the court
dismisses the charges without prejudice, the Government may refile
charges or reindict. In ruling on a motion to dismiss under the Act,
the district court should consider, inter alia, the party responsible for
the delay. Pp. 213-215.

(d) This Court does not consider whether any of the Act’s other exclu-
sions would apply to all or part of the September 7 through October 4
period that is not automatically excludable under subsection (h)(1).
P. 215.

534 F. 3d 893, reversed and remanded.

THOMAS, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and STEVENS, SCALIA, KENNEDY, GINSBURG, and SOTOMAYOR, JJ., joined.
GINSBURG, J., filed a concurring opinion, post, p. 215. AwLITO, J., filed a
dissenting opinion, in which BREYER, J., joined, post, p. 217.

Mark T. Stancil argued the cause for petitioner. With
him on the briefs were David T. Goldberg, Stephen R. Welby,
and Daniel R. Ortiz.

Matthew D. Roberts argued the cause for the United
States. With him on the brief were Solicitor General
Kagan, Assistant Attorney General Breuer, and Deputy So-
licitor General Dreeben.*

JUSTICE THOMAS delivered the opinion of the Court.

The Speedy Trial Act of 1974 (Speedy Trial Act or Act),
18 U. S. C. §3161 et seq., requires that a criminal defendant’s
trial commence within 70 days after he is charged or makes

*Ketanji Brown Jackson and Jeffrey T. Green filed a brief for the Na-
tional Association of Criminal Defense Lawyers as amicus curiae urging
reversal.
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an initial appearance, whichever is later, see §3161(c)(1),
and entitles him to dismissal of the charges if that deadline
is not met, §3162(a)(2). The Act, however, excludes from
the 70-day period delays due to certain enumerated events.
§3161(h) (2006 ed. and Supp. II). As relevant here, “delay
resulting from . . . proceedings concerning the defendant” is
automatically excludable from a Speedy Trial Act calcula-
tion. §3161(h)(1) (hereinafter subsection (h)(1)).! In addi-
tion, “delay resulting from a continuance” granted by the
district court may be excluded if the district court makes the
findings required by §3161(h)(7) (2006 ed., Supp. II) (herein-
after subsection (h)(7)).

This case requires us to decide the narrow question
whether time granted to a party to prepare pretrial motions
is automatically excludable from the Act’s 70-day limit under
subsection (h)(1), or whether such time may be excluded only
if a court makes case-specific findings under subsection
(h)(7). The Court of Appeals for the Eighth Circuit held
that pretrial motion preparation time is automatically ex-
cludable under subsection (h)(1). 534 F. 3d 893, 898 (2008).2
We granted certiorari, 556 U. S. 1181 (2009), and now reverse.

1The excludability of delay “resulting from . . . proceedings” under sub-
section (h)(1) is “automatic” in the sense that a district court must exclude
such delay from a Speedy Trial Act calculation without any further analy-
sis as to whether the benefit of the delay outweighs its cost. For delays
resulting from proceedings under subsection (h)(1), Congress already has
determined that the benefit of such delay outweighs its cost to a speedy
trial, regardless of the specifics of the case. The word “automatic” serves
as a useful shorthand. See, e. g., United States v. Lucky, 569 F. 3d 101,
106 (CA2 2009) (“Some exclusions are automatic. Other exclusions re-
quire judicial action” (citation omitted)).

2 After the Eighth Circuit issued its decision below, Congress passed the
Judicial Administration and Technical Amendments Act of 2008, 122 Stat.
4291, which made technical changes to the Speedy Trial Act, including the
renumbering of several provisions. The amendments did not change the
substance of any provision relevant here. Accordingly, in this opinion,
including our discussions of the orders and decisions under review, we
refer only to the current version of the Act.
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I
A

On August 2, 2006, police officers surveilling an apartment
building for drug activity saw petitioner and his girlfriend
enter a car parked in front of the building and drive away.
After observing petitioner commit several traffic violations,
the officers stopped the vehicle. They approached the car
and noticed two small bags of cocaine on petitioner’s lap.
After the officers read petitioner his Miranda warnings,
petitioner made inculpatory statements. See Miranda v.
Arizona, 384 U. S. 436 (1966). Petitioner denied any associ-
ation with the apartment building where the car had been
parked, but his girlfriend admitted that she lived there and
consented to a search of her residence. The officers who
conducted the search uncovered several items that belonged
to petitioner, including an identification card, cocaine, three
firearms, ammunition, and a bulletproof vest. The police ar-
rested petitioner the next day.

On August 24, a grand jury indicted petitioner for being a
felon in possession of a firearm, in violation of 18 U. S. C.
§922(g)(1), and for knowing and intentional possession with
intent to distribute more than five grams of cocaine, in viola-
tion of 21 U.S.C. §841(a)(1). The August 24 indictment
started the Speedy Trial Act’s 70-day clock. See 18 U. S. C.
§3161(c)(1). After petitioner’s arraignment on September 1,
a Magistrate Judge entered a scheduling order requiring,
wmter alia, that the parties file pretrial motions by Sep-
tember 13.

On September 7, petitioner filed a motion to extend the
deadline to file pretrial motions from September 13 to Sep-
tember 21. The Magistrate Judge granted the motion and
extended the deadline by an extra four days beyond petition-
er’s request, to September 25. On September 25, however,
petitioner filed a “Waiver of Pretrial Motions” advising the
court that he did not wish to file any pretrial motions.
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On October 4, the Magistrate Judge held a hearing to con-
sider petitioner’s “waiver,” at which petitioner confirmed
that he wished to waive his right to file pretrial motions.
After a colloquy, the Magistrate Judge found that petition-
er’s waiver was voluntary and intelligent.

Over the next three months, petitioner’s trial was delayed
for several reasons. Though these delays are not directly
relevant to the question presented here, we recount them to
explain the full context in which that question arises. On
November 8, petitioner moved to continue the trial date,
stating that his counsel needed additional time to prepare
for trial. The District Court granted the motion and reset
the trial for December 18.

The parties then met informally and prepared a plea
agreement, which they provided to the court. The District
Court scheduled a change of plea hearing for December 20.
At the hearing, however, petitioner declined to implement
the agreement and requested a new attorney. The District
Court rescheduled the trial for February 26, 2007, granted
petitioner’s attorney’s subsequent motion to withdraw, and
appointed new counsel.

On February 19, 2007—179 days after petitioner was in-
dicted—petitioner moved to dismiss the indictment, claiming
that the Act’s 70-day limit had elapsed. The District Court
denied the motion. In calculating how many of the 179 days
counted toward the 70-day limit, the District Judge excluded
the period from September 7 through October 4 as “within
the extension of time granted to file pretrial motions.”
Order in No. 4:06CR518-SNL (ED Mo.), Doc. 44, p. 2.3

3In addition, the District Judge excluded the continuance granted on
November 9 (resetting the trial for December 18) under §3161(h)(7)(A)
(2006 ed., Supp. II), and excluded the time from November 9 through De-
cember 20 as delay resulting from a plea agreement under § 3161(h)(1)(G).
He further excluded the time from December 20 through February 26 “as
it . . . resulted from [petitioner’s] election not to implement a plea agree-
ment, and his request to the court to have new counsel appointed for
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In late February, a matter arose in an unrelated case on
the District Court’s docket, which required the court to re-
schedule petitioner’s trial. After obtaining the consent of
the parties and finding that a continuance would serve the
public interest, the District Court continued petitioner’s trial
from February 26 to March 5, 2007. Petitioner’s 2-day trial
began on that date. The jury found petitioner guilty on both
counts, and the District Court later sentenced him to concur-
rent 30-year terms of imprisonment.

B

Petitioner appealed his convictions and sentence to the
Eighth Circuit, which affirmed the denial of his motion to
dismiss for a Speedy Trial Act violation. As relevant, the
Court of Appeals agreed with the District Court that the
time from September 7 (the original deadline for filing pre-
trial motions) through October 4 (when the trial court held
a hearing on petitioner’s decision to waive the right to file
pretrial motions) was excludable from the Act’s 70-day limit.
Although the District Court did not identify which provision
of the Act supported this exclusion, the Court of Appeals
held that “pretrial motion preparation time” is automatically
excludable under subsection (h)(1)—which covers “delay re-
sulting from other proceedings concerning the defendant”—
as long as “the [district] court specifically grants time for
that purpose.” 534 F. 3d, at 897.* In reaching this conclu-

him.” Order in No. 4:06CR518-SNL, Doc. 44, at 3. The judge stated
on the record that these continuances were necessary to ensure that
“the ends of justice could more properly be served” and “obviously out-
weighed the best interest of the public and the defendant to a Speedy
Trial.” Ibid.

4In addition, the Court of Appeals affirmed the District Court’s order
excluding the time from November 9 to, and including, December 18 and
from December 20 to, and including, February 23 as delays resulting from
continuances under §§3161(h)(7) and 3161(h)(7)(B)(iv), respectively. The
Court of Appeals did not address whether to exclude December 19. Nor
did it decide whether to exclude the delay from February 23 to March 5,
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sion, the Eighth Circuit joined seven other Courts of Appeals
that interpret subsection (h)(1) the same way.> Two Courts
of Appeals, the Fourth and Sixth Circuits, interpret sub-
section (h)(1) differently, holding that time for preparing
pretrial motions is outside subsection (h)(1)s scope.® We
granted certiorari to resolve this conflict.

II

As noted, the Speedy Trial Act requires that a criminal
defendant’s trial commence within 70 days of a defendant’s
initial appearance or indictment, but excludes from the 70-
day period days lost to certain types of delay. Section
3161(h) specifies the types of delays that are excludable from
the calculation. Some of these delays are excludable only if
the district court makes certain findings enumerated in the
statute. See §3161(h)(7). Other delays are automatically
excludable, i. e., they may be excluded without district court
findings. As relevant here, subsection (h)(1) requires the
automatic exclusion of “[ajny period of delay resulting from
other proceedings concerning the defendant, including but
not limited to” periods of delay resulting from eight enumer-
ated subcategories of proceedings.” The Government con-

because even if those days were included, “only 58 days passed between
[petitioner]’s indictment and trial, fewer than the 70 allowed by the
Speedy Trial Act.” 534 F. 3d, at 900.

5See United States v. Oberoi, 547 F. 3d 436, 448-451 (CA2 2008); 534
F. 3d 893, 897-898 (CA8 2008) (case below); United States v. Mejia, 82 F.
3d 1032, 1035-1036 (CA11 1996); United States v. Lewtis, 980 F. 2d 555, 564
(CA9 1992); United States v. Mobile Materials, Inc., 871 F. 2d 902, 912-915
(per curiam), opinion supplemented on other grounds on rehearing, 881
F. 2d 866 (CA10 1989) (per curiam); United States v. Wilson, 835 F. 2d
1440, 1444-1445 (CADC 1987); United States v. Tibboel, 753 F. 2d 608, 610
(CA7 1985); United States v. Jodoin, 672 F. 2d 232, 237-239 (CA1 1982).

6See United States v. Jarrell, 147 F. 3d 315, 317-318 (CA4 1998); United
States v. Moran, 998 F. 2d 1368, 1370-1371 (CA6 1993).

“The full text of subsection (h)(1) reads as follows:

“(h) The following periods of delay shall be excluded in computing the
time within which an information or an indictment must be filed, or in
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tends that the time the District Court granted petitioner
to prepare his pretrial motions is automatically excludable
under subsection (h)(1). We disagree, and conclude that
such time may be excluded only when a district court enters
appropriate findings under subsection (h)(7).

A

The eight subparagraphs in subsection (h)(1) address
the automatic excludability of delay generated for certain
enumerated purposes. Thus, we first consider whether the
delay at issue in this case is governed by one of these sub-
paragraphs. It is.

computing the time within which the trial of any such offense must
commence:

“(1) Any period of delay resulting from other proceedings concerning
the defendant, including but not limited to—

“(A) delay resulting from any proceeding, including any examinations,
to determine the mental competency or physical capacity of the defendant;

“(B) delay resulting from trial with respect to other charges against
the defendant;

“(C) delay resulting from any interlocutory appeal;

“(D) delay resulting from any pretrial motion, from the filing of the
motion through the conclusion of the hearing on, or other prompt disposi-
tion of, such motion;

“(E) delay resulting from any proceeding relating to the transfer of a
case or the removal of any defendant from another district under the Fed-
eral Rules of Criminal Procedure;

“(F) delay resulting from transportation of any defendant from another
district, or to and from places of examination or hospitalization, except
that any time consumed in excess of ten days from the date an order of
removal or an order directing such transportation, and the defendant’s
arrival at the destination shall be presumed to be unreasonable;

“(G) delay resulting from consideration by the court of a proposed plea
agreement to be entered into by the defendant and the attorney for the
Government; and

“(H) delay reasonably attributable to any period, not to exceed thirty
days, during which any proceeding concerning the defendant is actually
under advisement by the court.”
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The delay at issue was granted to allow petitioner suffi-
cient time to file pretrial motions.® Subsection (h)(1)(D)
(2006 ed., Supp. II) (hereinafter subparagraph (D)) renders
automatically excludable “delay resulting from any pretrial
motion, from the filing of the motion through the conclusion
of the hearing on, or other prompt disposition of, such mo-
tion.” Read, as it must be, in the context of subsection (h),
this text governs the automatic excludability of delays “re-
sulting” from a specific category of “proceedings concerning
the defendant,” namely, proceedings involving pretrial mo-
tions.” Because the delay at issue here results from a deci-

8See Defendant’s Request for Additional Time To File Pre-trial Mo-
tions in No. 4:06CR518-SNL (TCM) (ED Mo.), Doc. 19; Order in
No. 4:06CR518-SNL (ED Mo.), Doc. 44 (granting same).

9The dissent argues that this conclusion lacks “force” because “[i]t is at
least doubtful . . . that the delay at issue in the present case is delay
‘resulting from [a] pretrial motion.”” Post, at 220 (opinion of ALITO, J.).
According to the dissent, “delay ‘resulting from’ a pretrial motion is delay
that occurs as a consequence of such a motion,” which the “type of delay
involved in the present case . .. does not.” Post, at 221 (arguing that the
delay in this case instead “occurs as a consequence of the court’s granting
of a defense request for an extension of time”).

The dissent’s position, which rests upon a dictionary definition of two
isolated words, does not account for the governing statutory context. For
the reasons we explain, the text and structure of subsection (h) support
our conclusion that subparagraph (D) governs the automatic excludability
of delays “resulting from” proceedings involving pretrial motions. As the
dissent concedes, defining “resulting from” to mean “as a consequence of”
does not foreclose our interpretation. That is because the dissent’s defi-
nition of “resulting from” leaves ample room to conclude that the delay at
issue here is “a consequence of” the category of proceedings covered by
subparagraph (D), whether one views the delay “as a consequence of” a
proceeding involving pretrial motions, or “as a consequence of” a pretrial
motion itself (the defense request for additional time). At bottom, the
dissent’s position is not that our interpretation is foreclosed by the Act; it
is that the dissent’s interpretation is preferable. We disagree because
the dissent’s interpretation, among other things, fails to account fully for
the text and structure of subsection (h)(1) and renders much of subsec-
tion (h)(7) a nullity.
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sion granting time to prepare pretrial motions, if not from a
pretrial motion itself (the defendant’s request for additional
time), it is governed by subparagraph (D). But that does
not make the delay at issue here automatically excludable.

Subparagraph (D) does not subject all pretrial motion-
related delay to automatic exclusion. Instead, it renders au-
tomatically excludable only the delay that occurs “from the
filing of the motion through the conclusion of the hearing
on, or other prompt disposition of” the motion. (Emphasis
added.) In so doing, the provision communicates Congress’
judgment that delay resulting from pretrial motions is
automatically excludable, 1. e., excludable without district
court findings, only from the time a motion is filed through
the hearing or disposition point specified in the subpara-
graph, and that other periods of pretrial motion-related
delay are excludable only when accompanied by district
court findings.!®

This limitation is significant because Congress knew how
to define the boundaries of an enumerated exclusion broadly
when it so desired. Subsection (h)(1)(A) (2006 ed.) (herein-
after subparagraph (A)), for example, provides for the auto-
matic exclusion of “delay resulting from any proceeding,
mcluding any examinations, to determine the mental compe-
tency or physical capacity of the defendant.” (Emphasis
added.) With the word “including,” Congress indicated that
other competency-related proceedings besides “examina-
tions” might fall within subparagraph (A)’s automatic exclu-

1 This conclusion flows not only from subparagraph (D)’s text, but
also from its structure. As noted, subparagraph (D) excludes from the
70-day period “delay resulting from any pretrial motion, from the filing
of the motion through the conclusion of the hearing on, or other prompt
disposition of, such motion.” In this case, the comma after the first
phrase indicates that the second phrase modifies the scope of excludable
delay referred to in the first. Thus, subparagraph (D)’s automatic exclu-
sion for delay “resulting from” a pretrial motion is limited to delay that
occurs from the filing of the motion through the endpoints identified in
the provision.
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sion. In subparagraph (D), by contrast, Congress declined
to use an expansive or illustrative term such as “including,”
and provided instead that only pretrial motion-related delay
“from the filing” of a motion to the hearing or disposition
point specified in the provision is automatically excludable
from the Act’s 70-day limit.

Thus, although the period of delay the Government seeks
to exclude in this case results from a proceeding governed
by subparagraph (D), that period precedes the first day
upon which Congress specified that such delay may be auto-
matically excluded. The result is that the pretrial motion
preparation time at issue in this case is not automatically
excludable.™

B

The foregoing analysis resolves our inquiry into auto-
matic excludability because “[a] specific provision” (here,
subparagraph (D)) “controls one[s] of more general applica-
tion” (here, subsections (h)(1) and (h)(7)). Gozlon-Peretz v.
United States, 498 U. S. 395, 407 (1991). In arguing that this
principle applies, but requires a result different from the one
we reach, the dissent (like the Government and several
Courts of Appeals) departs from the statute in a manner that
underscores the propriety of our approach.

1

There is no question that subparagraph (D) is more specific
than the “general” language in subsection (h)(1), post, at 218,
222, or that “[g]eneral language of a statutory provision, al-
though broad enough to include it, will not be held to apply
to a matter specifically dealt with in another part of the same
enactment,” D. Ginsberg & Sons, Inc. v. Popkin, 285 U. S.

11'Whether the defendant actually files a pretrial motion for which he
requests additional time is irrelevant to this analysis. Even if he files
such a motion, that filing may not be used to bootstrap into the period of
automatically excludable delay pre-filing preparation time that subpara-
graph (D) does not render automatically excludable.
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204, 208 (1932). We part company with the dissent because
we conclude that subparagraph (D) governs the period of
delay at issue in this case. The dissent does not object to
this conclusion on the ground that it is foreclosed by the stat-
ute. See post, at 221 (asserting that the delay at issue in
this case is “not necessarily” covered by subparagraph (D)).
Instead, it joins the Government in asserting that the Act
is amenable to another interpretation that would avoid the
“strange result” that “petitioner may be entitled to dismis-
sal of the charges against him because his attorney per-
suaded a Magistrate Judge to give the defense additional
time to prepare pretrial motions and thus delayed the com-
mencement of his trial.” Post, at 217. This argument
takes aim at an exaggerated target. Because we conclude
that the type of delay at issue here is excludable under sub-
section (h)(7), courts can in future cases easily avoid the re-
sult the dissent decries, a result that is not certain even in
this case. See infra, at 214-215. And even if dismissal is
ultimately required on remand, a desire to avoid this result
does not justify reading subsection (h)(1) (and specifically its
reference to “other proceedings concerning the defendant”)
to permit automatic exclusion of delay resulting from virtu-
ally any decision to continue a deadline.

The dissent first argues that the delay in this case is auto-
matically excludable under subsection (h)(1) because the pro-
vision’s use of the phrase “including but not limited to”
shows that subsection (h)(1) permits automatic exclusion of
delays beyond those covered by its enumerated subpara-
graphs. See post, at 219; see also United States v. Oberot,
547 F. 3d 436, 450 (CA2 2008). This argument confuses the
illustrative nature of subsection (h)(1)’s list of categories of
excludable delay (each of which is represented by a subpara-
graph) with the contents of the categories themselves. That
the list of categories is illustrative rather than exhaustive in
no way undermines our conclusion that a delay that falls
within the category of delay addressed by subparagraph (D)
is governed by the limits in that subparagraph. The “in-
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cluding but not limited to” clause would affect our conclusion
only if one read it to modify the contents of subparagraph (D)
as well as the list itself. As noted, such a reading would
violate settled principles of statutory construction because
it would ignore the structure and grammar of subsection
(h)(1), and in so doing render even the clearest of the sub-
paragraphs indeterminate and virtually superfluous. See
Gozlon-Peretz, supra, at 410; Duncan v. Walker, 533 U. S.
167, 174 (2001) (“[A] statute ought, upon the whole, to be so
construed that, if it can be prevented, no clause, sentence,
or word shall be superfluous, void, or insignificant” (internal
quotation marks omitted)). Our reading avoids these prob-
lems by treating the list as illustrative, but construing each
of the eight subparagraphs in (h)(1) to govern, conclusively
unless the subparagraph itself indicates otherwise, see, e. g.,
§3161(h)(1)(A); supra, at 206-207, the automatic excludabil-
ity of the delay resulting from the category of proceedings
it addresses.

The dissent responds that, even if subparagraph (D)’s lim-
its are conclusive rather than merely illustrative, we should
automatically exclude the delay at issue here under subsec-
tion (h)(1)’s opening clause, see post, at 218, because it is not
“clear” that the delay is governed by the more specific (and
restrictive) language in subparagraph (D). Post, at 222.
We decline this invitation to use the alleged uncertainty in
subparagraph (D)’s scope as a justification for disregarding
its limits and instead expanding, through liberal interpreta-
tion of subsection (h)(1)’s generic opening clause,'? what the

2The dissent argues that the relevant “proceeding” in this case is the
District Court’s disposition of petitioner’s motion for additional time to
file pretrial motions. See post, at 218. If that were correct, any order
disposing of a motion—including a pretrial motion under subparagraph
(D)—would be a separate “proceeding,” and any resulting delay would be
automatically excludable. The dissent’s reading renders superfluous the
two provisions in subsection (h)(7) that require findings for the exclusion
of time necessary for “adequate preparation for pretrial proceedings,”
§3161(h)(7)(B)(ii), and “effective preparation,” §3161(h)(7)(B)(iv). See
also infra, at 211.
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dissent itself describes as the automatic exclusion “excep-
tio[n]” to the Act’s 70-day period and the Act’s “general rule”
requiring “ends-of-justice findings for continuances.” Post,
at 227.

On the dissent’s reading of subsection (h)(1), a court could
extend by weeks or months, without any finding that the
incursion on the Act’s timeliness guarantee is justified, the
entire portion of a criminal proceeding for which the Act sets
a default limit of 70 days. The problem with this reading is
clear: It relies on an interpretation of subsection (h)(1) that
admits of no principled, text-based limit on the definition of
a “proceedin[g] concerning the defendant,” and thus threat-
ens the Act’s manifest purpose of ensuring speedy trials by
construing the Act’s automatic exclusion exceptions in a
manner that could swallow the 70-day rule. This approach
is not justified, much less compelled, by the textual ambigu-
ities and legislative history upon which the dissent relies.
Nor is it justified by the prospect, however appealing, of
reaching a different result in this case. Hence our conclu-
sion that the text and structure of subsection (h)(1) do not
permit automatic exclusion of the delay at issue in this case.

2

Our conclusion is further supported by subsection (h)(1)’s
context, particularly neighboring subsection (h)(7). Subsec-
tion (h)(7) provides that delays “resulting from a continuance
granted by any judge” may be excluded, but only if the judge
finds that “the ends of justice served by taking such action
outweigh the best interest of the public and the defendant in
a speedy trial” and records those findings. In setting forth
the statutory factors that justify a continuance under sub-
section (h)(7), Congress twice recognized the importance of
adequate pretrial preparation time. See §3161(h)(7)(B)(ii)
(requiring a district court to consider whether the “unusual”
or “complex” nature of a case makes it “unreasonable to ex-
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pect adequate preparation for pretrial proceedings or for
the trial itself within the time limits” (emphasis added));
§3161(h)(7)(B)(iv) (requiring a district court to consider in
other cases “[wlhether the failure to grant such a continuance
... would deny counsel for the defendant or the attorney for
the Government the reasonable time necessary for effective
preparation, taking into account the exercise of due dili-
gence” (emphasis added)). Our determination that the delay
at issue here is not automatically excludable gives full effect
to subsection (h)(7), and respects its provisions for excluding
certain types of delay only where a district court makes
findings justifying the exclusion.’®* Cf. post, at 227 (con-
struing subsection (h)(1) in a manner that could encom-
pass, and govern, delays expressly within subsection (h)(7)’s
purview).
3

Finally, our Speedy Trial Act precedents support our read-
ing of subsection (h)(1). We recently explained that the Act
serves not only to protect defendants, but also to vindicate
the public interest in the swift administration of justice. We
thus held that a defendant may not opt out of the Act even
if he believes it would be in his interest; “[a]llowing prospec-
tive waivers would seriously undermine the Act because
there are many cases . . . in which the prosecution, the de-
fense, and the court would all be happy to opt out of the Act,

1 Had Congress wished courts to exclude pretrial motion preparation
time automatically, it could have said so. As noted, subsection (h)(7) twice
refers to preparation time to explain the kinds of continuances that a court
may grant in the interests of justice. See §§3161(h)(7)(B)(ii), (h)(T)(B)(iv).
Congress easily could have referred to preparation time similarly in sub-
section (h)(1). See, e. g., Speedy Trial Act Amendments Act of 1979, H. R.
3630, 96th Cong., 1st Sess., §5(c) (1979) (proposing to exclude under sub-
paragraph (D) all “delay resulting from the preparation and service of
pretrial motions and responses and from hearings thereon” (emphasis
added)). Congress did not do so, and we are bound to enforce only the
language that Congress and the President enacted.
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to the detriment of the public interest.” Zedner v. United
States, 547 U. S. 489, 502 (2006).1

Courts of Appeals that have read subsection (h)(1) to ex-
clude automatically pretrial motion preparation time have
reasoned that their interpretation is necessary to provide
defendants adequate time to build their defense. See, e. g.,
United States v. Mobile Materials, Inc., 871 F. 2d 902, 913
(per curiam), opinion supplemented on other grounds on re-
hearing, 881 F. 2d 866 (CA10 1989) (per curiam). Yet these
same courts have recognized that reading subsection (h)(1)
to exclude all time for preparing pretrial motions would un-
dermine the guarantee of a speedy trial, and thus harm the
public interest we have recognized in preserving that guar-
antee even where one or both parties to a proceeding would
be willing to waive it. See Zedner, supra, at 502. To avoid
a result so inconsistent with the statute’s purpose—i. e., “to
avoid creating a big loophole in the statute,” United States
v. Tibboel, 753 F. 2d 608, 610 (CAT 1985)—these courts have
found it necessary to craft limitations on the automatic exclu-
sion for pretrial motion preparation time that their interpre-
tation of subsection (h)(1) otherwise would allow. See, e. g.,
1bid. (stating that pretrial motion preparation time may be
automatically excluded under subsection (h)(1) only when
“the judge has expressly granted a party time for that pur-
pose” (emphasis added)); Oberoi, 547 F. 3d, at 450 (“This . . .
qualification prevents abuse. Without it, either party ‘could

14 Qur interpretation of the Act accords with this and other precedents
in a way the dissent’s interpretation does not. In Henderson v. United
States, 476 U. S. 321, 322 (1986), for example, we carefully examined the
text of §3161(h)(1)(F) (now codified as subparagraph (D)) to determine
whether certain periods of pretrial motion-related delay were automati-
cally excludable. Such careful parsing would seem unnecessary were the
dissent right that subparagraph (D) does not conclusively define the maxi-
mum period of excludable delay for the category of pretrial motion-related
proceedings and that such delay may simply be excluded under subsec-
tion (h)(1).
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delay trial indefinitely merely by working on pretrial mo-
tions right up to the eve of trial’”).

The fact that courts reading subsection (h)(1) to exclude
preparation time have imposed extratextual limitations on
excludability to avoid “creating a big loophole in the statute,”
Tibboel, supra, at 610, underscores the extent to which their
interpretation—and the dissent’s—strays from the Act’s text
and purpose. As noted, subsection (h)(7) expressly accounts
for the possibility that a district court would need to delay
a trial to give the parties adequate preparation time. An
exclusion under subsection (h)(7) is not automatic, however,
and requires specific findings. Allowing district courts to
exclude automatically such delays would redesign this statu-
tory framework.

C

We also note that some of the Courts of Appeals that have
interpreted subsection (h)(1) to exclude automatically pre-
trial motion preparation time have reasoned that a contrary
reading of that provision would lay “a trap for trial judges”
by forcing them to risk a Speedy Trial Act violation if they
wish to grant a defendant’s request for additional time to
prepare a pretrial motion, United States v. Wilson, 835 F. 2d
1440, 1444 (CADC 1987); see also Oberoi, supra, at 450.

We acknowledge that it would be unpalatable to interpret
the Speedy Trial Act to “trap” district courts for accommo-
dating a defendant’s request for additional time to prepare
pretrial motions, particularly in a case like this. Petitioner
instigated all of the pretrial delays except for the final con-
tinuance from February 26 to March 5. And the record
clearly shows that the Magistrate Judge and the District
Court diligently endeavored to accommodate petitioner’s re-
quests—granting his motion for an extension of time to de-
cide whether to file pretrial motions, his motion for a contin-
uance, and his motion for a new attorney and for time to
allow this new attorney to become familiar with the case.
Fortunately, we can abide by the limitations Congress im-
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posed on the statutory rights at issue here without interpret-
ing the Act in a manner that would trap trial courts.

For the reasons we explained above, neither subparagraph
(D) nor subsection (h)(1) automatically excludes time granted
to prepare pretrial motions. This conclusion does not lay a
“trap for trial judges” because it limits (in a way the statute
requires) only automatic exclusions. In considering any re-
quest for delay, whether the exclusion of time will be auto-
matic or not, trial judges always have to devote time to as-
sessing whether the reasons for the delay are justified, given
both the statutory and constitutional requirement of speedy
trials. Placing these reasons in the record does not add an
appreciable burden on these judges. Neither are district
courts forced to choose between rejecting a defendant’s
request for time to prepare pretrial motions and risking
dismissal of the indictment if preparation time delays the
trial. Instead, a district court may exclude preparation
time under subsection (h)(7) if it grants a continuance for
that purpose based on recorded findings “that the ends of
justice served by taking such action outweigh the best inter-
est of the public and the defendant in a speedy trial.” Sub-
section (h)(7) provides “[mJuch of the Act’s flexibility,”
Zedmner, 547 U. S., at 498, and gives district courts “discre-
tion—within limits and subject to specific procedures—to ac-
commodate limited delays for case-specific needs,” id., at 499.
The statutory scheme thus ensures that district courts may
grant necessary pretrial motion preparation time without
risking dismissal.

Still, the Government suggests that, in some cases, a dis-
trict court may fail to make the findings necessary for an
exclusion under subsection (h)(7), leading to a windfall gain
for a defendant who induces delay beyond the Act’s 70-day
limit. Dismissal, however, need not represent a windfall.
A district court may dismiss the charges without prejudice,
thus allowing the Government to refile charges or reindict
the defendant. 18 U.S.C. §3162(a)(1). In ruling upon a
motion to dismiss under the Act, a district court should con-
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sider, among other factors, the party responsible for the
delay. See ibid. (“In determining whether to dismiss the
case with or without prejudice, the [district] court shall con-
sider, among others, each of the following factors: the seri-
ousness of the offense; the facts and circumstances of the
case which led to the dismissal; and the impact of a reprose-
cution on the administration of this chapter and on the ad-
ministration of justice” (emphasis added)); see also United
States v. Taylor, 487 U. S. 326, 343 (1988) (“Seemingly ig-
nored were the brevity of the delay and the consequential
lack of prejudice to respondent, as well as respondent’s own
illicit contribution to the delay”).

II1

Based on this analysis, we hold that the 28-day period from
September 7 through October 4, which includes the addi-
tional time granted by the District Court for pretrial motion
preparation, is not automatically excludable under subsec-
tion (h)(1). The Court of Appeals did not address whether
any portion of that time might have been otherwise exclud-
able. Nor did the Government assert in its merits brief that
another provision of the Act could support exclusion, pre-
senting the argument that September 25 through October 4
could be excluded separately only in its brief in opposition
to certiorari and during oral argument. We therefore do
not consider whether any other exclusion would apply to all
or part of the 28-day period. Instead, we reverse the judg-
ment of the Court of Appeals for the Eighth Circuit and re-
mand the case for further proceedings consistent with this
opinion.

It is so ordered.

JUSTICE GINSBURG, concurring.

In its brief in opposition to Bloate’s petition for certiorari,
the Government argued that the indictment against Bloate
need not be dismissed even if, as the Court today holds, the
additional time Bloate gained to prepare pretrial motions
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does not qualify for automatic exclusion from the Speedy
Trial Act’s 70-day limit. I join the Court’s opinion on the
understanding that nothing in the opinion bars the Eighth
Circuit from considering, on remand, the Government’s argu-
ment that the indictment, and convictions under it, remain
effective.

Bloate moved, on September 7, 2006, to extend the dead-
line for filing pretrial motions. The Magistrate Judge
granted Bloate’s request that same day, extending the dead-
line from September 13 to September 25. Having gained
more time, Bloate decided that pretrial motions were unnec-
essary after all. Accordingly, on September 25, he filed a
proposed waiver of his right to file such motions. On Octo-
ber 4, the Magistrate Judge accepted the waiver following a
hearing at which the judge found the waiver knowing and
voluntary. As urged by the Government, even if the clock
continued to run from September 7,

“it stopped on September 25, when [Bloate] filed a
pleading advising the court that he had decided not to
raise any issues by pretrial motion. . . . Although not
labeled a pretrial motion, that pleading required a hear-
ing . . . and served essentially as a motion for leave to
waive the right to file pretrial motions. . . . The [Speedy
Trial Act] clock thus stopped . . . under 18 U.S.C.
3161(h)(D[(D)] until the matter was heard by the court
on October 4, 2006.” Brief in Opposition 11-12.

By the Government’s measure, excluding the time from Sep-
tember 25 through October 4 would reduce the number of
days that count for Speedy Trial Act purposes to 65, 5 days
short of the Act’s 70-day threshold. See id., at 12.

The Government reiterated this contention at oral argu-
ment. “[E]ven if the time starting on September 7th [i]s
not excluded,” counsel said, Bloate’s September 25 filing
“triggerfed] its own exclusion of time” until the hearing held
by the Magistrate Judge on October 4. Tr. of Oral Arg. 34.
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See also id., at 46—48. This argument, the Government sug-
gested, “should be taken into account on any remand.” Id.,
at 34. See also id., at 43-44 (“[1]f the Court thinks that an
incorrect amount of time . .. was . . . excluded, . . . the
appropriate thing to do in that circumstance would be for
the Court to leave that open on remand, assuming that it’s
. .. preserved.”).

The question presented and the parties’ merits briefs ad-
dress only whether time granted to prepare pretrial motions
is automatically excludable under 18 U.S.C. §3161(h)(1)
(2006 ed. and Supp. II). As a court of ultimate review, we
are not positioned to determine, in the first instance, and
without full briefing and argument, whether the time from
September 25 to October 4 should be excluded from the
Speedy Trial Act calculation. But the Eighth Circuit is not
similarly restricted. It may therefore consider, after full
airing, the Government’s argument that Bloate’s indictment
should not be dismissed despite his success in this Court.*

JUSTICE ALITO, with whom JUSTICE BREYER joins,
dissenting.

The Court’s interpretation of the Speedy Trial Act of 1974
(Speedy Trial Act or Act) is not supported by the text or the
legislative history of the Act. Under the Court’s interpreta-
tion, petitioner may be entitled to dismissal of the charges
against him because his attorney persuaded a Magistrate
Judge to give the defense additional time to prepare pretrial
motions and thus delayed the commencement of his trial.
The Speedy Trial Act does not require this strange result.

*Bloate contends that the Government forfeited this argument by ear-
lier failing to urge exclusion of this discrete period in the District Court
or the Eighth Circuit. Reply to Brief in Opposition 10-11; Tr. of Oral
Arg. 58. Whether the Government preserved this issue and, if it did not,
whether any exception to the ordinary forfeiture principle applies are mat-
ters within the Eighth Circuit’s ken.
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I
A

The Speedy Trial Act generally requires a federal crimi-
nal trial to begin within 70 days after the defendant is
charged or appears in court, but certain pretrial periods
are excluded from the 70-day calculation. See 18 U. S. C.
§3161 (2006 ed. and Supp. II). The provision at issue here,
§3161(h)(1), automatically excludes “[a]ny period of delay re-
sulting from other proceedings concerning the defendant, in-
cluding but not limited to” eight specific types of delay that
are set out in subparagraphs (A)-(H). Eight Courts of Ap-
peals have held!—and I agree—that a delay resulting from
the granting of a defense request for additional time to com-
plete pretrial motions is a delay “resulting from [a] proceed-
in[g] concerning the defendant” and is thus automatically ex-
cluded under §3161(h)(1).

B

In considering the question presented here, I begin with
the general language of §3161(h)(1), which, as noted, auto-
matically excludes any “delay resulting from other proceed-
ings concerning the defendant.” (For convenience, I will
refer to this portion of the statute as “subsection (h)(1).”)
The delay resulting from the granting of a defense request
for an extension of time to complete pretrial motions falls
comfortably within the terms of subsection (h)(1).

First, the granting of such a defense request qualifies as a
“proceeding.” A court proceeding is defined as “[a]n act or
step that is part of a larger action” and “an act done by the

1 Unated States v. Oberot, 547 F. 3d 436, 448-451 (CA2 2008); 534 F. 3d
893, 897-898 (CAS8 2008) (case below); United States v. Mejia, 82 F. 3d
1032, 1035-1036 (CA11 1996); United States v. Lewis, 980 F. 2d 555, 564
(CA9 1992); United States v. Mobile Materials, Inc., 871 F. 2d 902, 912-915
(per curiam), opinion supplemented on other grounds on rehearing, 881
F. 2d 866 (CA10 1989) (per curiam); United States v. Wilson, 835 F. 2d
1440, 1444-1445 (CADC 1987); United States v. Tibboel, 753 F. 2d 608, 610
(CAT 1985); United States v. Jodoin, 672 F. 2d 232, 237-239 (CA1 1982).
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authority or direction of the court.” Black’s Law Dictionary
1324 (9th ed. 2009) (hereinafter Black’s Law) (internal quota-
tion marks omitted). The granting of a defense request for
an extension of time to prepare pretrial motions constitutes
both “[laln act or step that is part of [the] larger [criminal
case]” and “an act done by the authority or direction of the
court.” Second, delay caused by the granting of such an ex-
tension is obviously “delay resulting from” the successful ex-

tension request.
C

The Court does not contend that the granting of a defense
request for time to prepare pretrial motions falls outside the
plain meaning of subsection (h)(1), but the Court holds that
§3161(h)(1)(D) (2006 ed., Supp. II) (hereinafter subparagraph
(D)) narrows the meaning of subsection (h)(1). Subpara-
graph (D) sets out one of the eight categories of delay that
are specifically identified as “delay resulting from [a] pro-
ceedin[g] concerning the defendant,” but as noted, this list
is preceded by the phrase “including but not limited to.”
“When ‘include’ is utilized, it is generally improper to con-
clude that entities not specifically enumerated are excluded.”
2A N. Singer & J. Singer, Sutherland on Statutes and Statu-
tory Construction §47.23, p. 417 (7th ed. 2007). See Camp-
bell v. Acuff-Rose Music, Inc., 510 U.S. 569, 577 (1994);
Herb’s Welding, Inc. v. Gray, 470 U. S. 414, 423, n. 9 (1985);
Federal Land Bank of St. Paul v. Bismarck Lumber Co., 314
U. S. 95, 100 (1941); Black’s Law 831 (“The participle includ-
ing typically indicates a partial list”). And the inclusion in
subsection (h)(1) of the additional phrase “not limited to” re-
inforces this point. See United States v. Tibboel, 753 F. 2d
608, 610 (CA7 1985).

Because subparagraph (D) follows the phrase “including
but not limited to,” the Court has a steep hurdle to clear
to show that this subparagraph narrows the meaning of the
general rule set out in subsection (h)(1). The Court’s argu-
ment is that subparagraph (D) governs not just “delay result-
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ing from any pretrial motion,” §3161(h)(1)(D), but also delay
resulting from “proceedings involving pretrial motions,”
ante, at 205, and n. 9 (emphasis added), and “all pretrial
motion-related delay,” ante, at 206 (emphasis added). In the
Court’s view, Congress has expressed a judgment that if a
period of “pretrial motion-related delay” does not fall within
the express terms of subparagraph (D), then it is “excludable
only when accompanied by district court findings.” Ibid.
Thus, since subparagraph (D) does not provide for the exclu-
sion of delay resulting from the granting of a defense request
for more time to prepare pretrial motions, the Court holds
that such delay is not excluded from the 70-day calculation.
The Court’s analysis, however, is not supported by either the
text of subparagraph (D) or the circumstances that gave rise
to its enactment.
D

The Court’s argument would have some force if it were
clear that the delay involved in the present case is “delay
resulting from [a] pretrial motion.” §3161(h)(1)(D). It
could then be argued that subparagraph (D) reflects a legisla-
tive decision to provide for the automatic exclusion of delay
resulting from a pretrial motion only if that delay occurs dur-
ing the period “from the filing of the motion through the
conclusion of the hearing on, or other prompt disposition of,
such motion.” Ibid.2

It is at least doubtful, however, that the delay at issue in
the present case is delay “resulting from [a] pretrial motion.”
Ibid.?* The phrase “resulting from” means “proceed[ing],

2The Court hints that the defense’s request for additional time might
itself be a pretrial motion within the meaning of §3161(h)(1)(D). Neither
party relies on this theory. The Court of Appeals found that “Bloate
never filed a pretrial motion.” 534 F. 3d, at 897.

3This much is clear from the Court’s own language. The Court writes
that “although the period of delay the Government seeks to exclude in
this case results from a proceeding governed by subparagraph (D), that
period precedes the first day upon which Congress specified that such
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spring[ing], or aris[ing] as a consequence, effect, or conclu-
sion.” Webster’s Third New International Dictionary 1937
(1971). Thus, delay “resulting from” a pretrial motion is
delay that occurs as a consequence of such a motion. The
type of delay involved in the present case, however, does not
occur as a consequence of a pretrial motion; rather, it occurs
as a consequence of the court’s granting of a defense request
for an extension of time. The particular facts of this case
sharply illustrate this point because petitioner never filed
pretrial motions.*

It is telling that the Court elides the statutory phrase “re-
sulting from” and substitutes a broader phrase of its own
invention. The Court writes that “pretrial motion-related
delay” that is not captured by subparagraph (D)’s text is “ex-
cludable only when accompanied by district court findings.”
Ante, at 206. See also ibid. (“Subparagraph (D) does not
subject all pretrial motion-related delay to automatic exclu-
sion”); ante, at 207 (“[Olnly pretrial motion-related delay
‘from the filing’ of a motion to the hearing or disposition
point specified in the provision is automatically excludable”);
ante, at 212, n. 14 (“pretrial motion-related delay”); ibid.
(“pretrial motion-related proceedings”). But “pretrial
motion-related delay” is not necessarily delay “resulting
from” a pretrial motion.

Even if it is possible to read the statutory phrase “result-
ing from” to mean “related [to],” see ante, at 206, there are
at least two good reasons for rejecting that reading. First,
because subparagraphs (A)-(H) are meant to be illustrative,
those provisions should not be interpreted as limiting unless

delay may be automatically excluded.” Ante, at 207 (emphasis added).
Subparagraph (D) does not speak of delay that results from a “proceed-
ing,” ibid.,; subsection (h)(1), however, does, see §3161(h)(1) (2006 ed. and
Supp. II).

4But even if petitioner had filed pretrial motions, the delay resulting
from the granting of the extension still would not be delay “resulting
from” the motion.
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the limitation is very clear. Second, the Court’s interpreta-
tion of subparagraph (D) leads to an anomalous result that
Congress is unlikely to have intended. Because subpara-
graph (D) automatically excludes “delay resulting from any
pretrial motion, from the filing of the motion through the
conclusion of the hearing on, or other prompt disposition of,
such motion,” it is clear that subparagraph (D) automatically
excludes delay resulting from the granting of a prosecution
request for additional time to respond to a defendant’s pre-
trial motions. The Court has not identified any reason why
Congress might have wanted to provide an automatic exclu-
sion for delay resulting from the granting of a prosecution
request for additional time to respond to a defendant’s pre-
trial motions but not for delay resulting from the granting
of the defendant’s request for additional time to prepare
those very motions. Since there is nothing to suggest that
Congress intended such a strange, asymmetrical result, the
Court’s strained interpretation of subparagraph (D) should
be rejected. Subparagraph (D) should be read to apply only
to delay “resulting from [a] pretrial motion,” and because the
delay involved here does not result from a pretrial motion,
there is no basis for inferring that subparagraph (D) was
meant to take that delay outside the scope of the general
language of subsection (h)(1).

E

The circumstances surrounding the adoption of the current
version of subparagraph (D) in 1979 point to the same conclu-
sion. That language was adopted to expand the reach of the
exclusion. As originally enacted, the relevant provision of
the Act excluded only “delay resulting from hearings on pre-
trial motions,” 88 Stat. 2078, and courts had interpreted this
language literally to exclude only time actually devoted to
hearings. See, e.g., United States v. Lewis, 425 F. Supp.
1166, 1171 (Conn. 1977); United States v. Conroy, No. 77 Cr.
670 (CHT), 1978 U. S. Dist. LEXIS 19296, *4 (SDNY, Mar. 1,
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1978); accord, United States v. Simms, 508 F. Supp. 1175,
1177-1178 (WD La. 1979). The House Judiciary Committee
stated that the language on which the Court now relies was
added “to avoid an unduly restrictive interpretation of the
exclusion as extending only to the actual time consumed
in a pretrial hearing.” H. R. Rep. No. 96-390, p. 10 (1979).
Similarly, the Senate Judiciary Committee expressed frus-
tration with what it described as the courts’ “unnecessarily
inflexible” interpretation of the Act. S. Rep. No. 96-212
p- 18 (1979) (hereinafter S. Rep.). See also id., at 26. Con-
gress’ expansion of the exclusion set out in subparagraph
(D) so that it covers, not just the time taken up by hearings
on pretrial motions, but all delay resulting from pretrial mo-
tions does not support the inference that Congress wanted
the type of delay at issue in this case to count against the
Speedy Trial Act’s 70-day period.

Contending that Congress could have been more explicit
if it “wished courts to exclude pretrial motion preparation
time automatically,” the Court cites as an example a legisla-
tive proposal by the Department of Justice to provide for an
express exclusion of preparation time for pretrial motions.
Ante, at 211, n. 13. The Court is correct that Congress did
not choose this option, but the Court’s argument misses the
point.

First, it bears emphasizing that the Justice Department’s
proposal did not simply exclude delay caused by a successful
defense request for additional time to prepare pretrial mo-
tions. That is the delay in dispute here. Instead, the Jus-
tice Department’s proposal excluded all “delay resulting
from the preparation and service of pretrial motions and re-
sponses and from hearings thereon.” S. 961, 96th Cong., 1st
Sess., §5 (1979) (as introduced).

Second, the reasons given in the Senate Judiciary Commit-
tee Report for rejecting the Justice Department proposal do
not apply when the delay results from the granting of a de-
fense request such as the one at issue here. The Senate


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


224 BLOATE ». UNITED STATES

AvLITo, J., dissenting

Committee Report noted that, when excluding time for the
preparation of pretrial motions, it will be “quite difficult to
determine a point at which preparation actually begins.” S.
Rep., at 34. But when a district court grants a defendant’s
motion for time to prepare pretrial motions, that concern is
not present. See United States v. Oberoi, 547 F. 3d 436, 451
(CA2 2008) (noting the importance of the District Court’s
expressly stopping the speedy trial clock to create a point
from which to measure preparation time).” In addition, the
Committee expressed the view that “in routine cases, prepa-
ration time should not be excluded.” S. Rep., at 34. How-
ever, cases in which a district court accedes to a defense
request for more than the usual amount of time for the com-
pletion of pretrial motions are by definition not routine.

Third, there is no reason why Congress should have sup-
posed that the language that Congress and the President
enacted did not reach delay resulting from the granting of
the defendant’s request for additional time to prepare pre-
trial motions. As explained above, supra, at 219, 220-222,
such delay results from a proceeding concerning the defend-
ant and is not delay resulting from a pretrial motion.

In sum, (1) delay resulting from the granting of a defense
motion for an extension of time to file pretrial motions falls
within the general rule, set out in subsection (h)(1), that au-
tomatically excludes delay “resulting from [a] proceedin[g]
concerning the defendant”; (2) the subparagraphs that follow,
which are preceded by the phrase “including but not limited
to,” are illustrative, not exhaustive; and (3) neither the text

5The Court incorrectly states that the Courts of Appeals that have read
subsection (h)(1) to exclude preparation time for pretrial motions have
found it necessary to “impos[e] extratextual limitations on excludability,”
namely, that the trial judge must expressly grant an extension of the time
for the completion of pretrial motions. See ante, at 213. This require-
ment, however, springs from the language of subsection (h)(1), for it is
the granting of the extension request that constitutes the “proceedin[g]
concerning the defendant” that triggers the exclusion under subsection
(). See supra, at 218.
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of subparagraph (D) nor the circumstances surrounding its
adoption clearly reflect an intent to narrow the scope of the
general rule set out in subsection (h)(1). For these reasons,
I would hold that the delay in question here is automati-
cally excluded.

II

The Court advances several additional arguments in sup-
port of its analysis, but none is persuasive.

A

Two of these arguments hinge on the Court’s unjustifiably
broad interpretation of subparagraph (D), 7. e., that it covers
all “pretrial motion-related delay.” First, the Court reasons
that under a contrary interpretation, “a court could extend
by weeks or months, without any finding that the incursion
on the Act’s timeliness guarantee is justified, the entire por-
tion of a criminal proceeding for which the Act sets a default
limit of 70 days.” Ante, at 210. But the same is true of the
Court’s interpretation. Even under an interpretation that
automatically excludes delay “only from the time a motion
is filed through the hearing or disposition point,” ante, at
206, there appears to be no reason why a district court may
not, in its discretion, extend the automatically excludable
period of time under subparagraph (D) through any number
of means, including: (1) extending the time to file an op-
position brief, see Tr. of Oral Arg. 4; (2) extending the
time to file a reply brief, see United States v. Latham,
No. 82-CR-890, 1983 U. S. Dist. LEXIS 14219, *1-*3 (ND
1., Aug. 30, 1983); (3) allowing prehearing supplemental
briefing, see United States v. Faison, No. 06-4332, 2007 U. S.
App. LEXIS 23298, *6-*9 (CA4, Oct. 4, 2007) (per curiam);
(4) deferring the hearing on a pretrial motion, see United
States v. Riley, 991 F. 2d 120, 124 (CA4 1993); (5) conducting
multiple hearings on the motion or motions, e.g., United
States v. Boone, Crim. No. 00-3 (JBS), 2002 WL 31761364,
*20, n. 12 (D NJ, Dec. 6, 2002); or (6) allowing the filing of
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posthearing submissions, see Henderson v. United States,
476 U. S. 321, 324 (1986). Indeed, in Henderson we held that
295 days of delay resulting from the filing of a pretrial
motion were automatically excludable, and we noted that
“Congress was aware of the breadth of the exclusion it was
enacting.” Id., at 327.° The Court’s suggestion that its
interpretation is necessary to protect the Act’s “timeliness
guarantee,” ante, at 210, is illusory.

For a similar reason, the Court’s interpretation is not sup-
ported by the rule of construction that “‘[a] specific pro-
vision’ . . . ‘controls one[s] of more general application.’”
Ante, at 207. This rule applies only when specific and gen-
eral statutory provisions conflict. National Cable & Tele-
communications Assn., Inc. v. Gulf Power Co., 534 U. S. 327,
335-336 (2002). Here, there is no conflict because, even if
subparagraph (D) governs “delay resulting from any pretrial
motion,” there is no basis for concluding that subparagraph
(D) governs all “pretrial motion-related delay.”

B

Contrary to the Court’s claim, its decision is not supported
by §3161(h)(7)(A) (2006 ed., Supp. II), which excludes “delay
resulting from a continuance” provided that the trial court
“sets forth, in the record of the case, . . . its reasons for
finding that the ends of justice served by the granting of
such continuance outweigh the best interests of the public
and the defendant in a speedy trial.” One might argue that
a trial judge grants a “continuance” whenever the judge
postpones a trial date, even when the postponement is the
direct result of a proceeding that falls squarely within the
language of subsection (h)(1) or one of the specific illustrative

5That the delay in Henderson was delay “resulting from [a] pretrial
motion,” §3161(h)(1)(D); see 476 U. S., at 322, 330-331, distinguishes that
case from the scenario here, where no pretrial motion has been filed and
the delay in question “results from a proceeding” that, in the Court’s view,
is “governed by subparagraph (D).” Ante, at 207. Cf. ante, at 212, n. 14.
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subparagraphs that follow. See §3161(h)(7)(A) (“lalny pe-
riod of delay resulting from a continuance”). But such a
reading would render subsection (h)(1) and subparagraphs
(A)-(H) meaningless if it were true that all continuances re-
quired ends-of-justice findings. The plain terms of subsec-
tion (h)(1) refute this interpretation and show that Congress
intended for some periods of delay that postpone the trial
date to be automatically excludable.

Viewed in their proper context, subsection (h)(1) and its
subparagraphs carve out exceptions to the general rule of
§3161(h)(7)(A) requiring ends-of-justice findings for continu-
ances. See, e. g., United States v. Aviles-Alvarez, 868 F. 2d
1108, 1112 (CA9 1989) (noting that when pretrial motion
delay is automatically excluded, the District Court “does not
have to make findings or consider any factors”). A period
of delay resulting from a continuance requires ends-of-justice
findings only when it does not also fall within the subset of
automatically excludable delay defined by subsection (h)(1).
When a period of delay resulting from a continuance does
qualify for automatic exclusion, a court ordinarily should
give effect to the more specific provisions of subsection
(h)(1). See Gozlon-Peretz v. United States, 498 U. S. 395,
407 (1991) (“A specific provision controls one of more general
application”). Cf. ante, at 207-208.

For the reasons discussed, see supra, at 218-219, the
granting of a defense request for an extension of time to
complete pretrial motions is a “proceedin[g] concerning the
defendant” within the meaning of subsection (h)(1). It may
also qualify as a “continuance” within the meaning of
§3161(h)(7)(A) if the delay has the effect of pushing back the
trial date. But a court should resolve the conflict by apply-
ing the more specific provision of subsection (h)(1). This re-
sult is faithful not only to the plain language of the statute,
but to its overall structure of providing a class of exceptions
to the general rule that continuances require ends-of-justice
findings. And it also recognizes that when defense counsel
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argues that adequate pretrial motions cannot be completed
within the time allotted and is granted an extension, it will
generally go without saying that the judge has considered
whether the ends of justice will be served by the extension,
and requiring the judge to recite this determination on the
record will often be an empty exercise.

II1

The Court does not believe that its interpretation will
have serious adverse consequences because trial judges,
by making the on-the-record findings required under
§3161(h)(7) (2006 ed., Supp. II), may exclude delay resulting
from the granting of a defense request for an extension to
file pretrial motions. As this case illustrates, however,
there will be cases in which busy district judges and magis-
trate judges will fail to make those findings, and indictments
will be dismissed for no good reason. If requiring findings
on the record were cost and risk free, Congress would not
have provided for the automatic exclusion of the broad cate-
gory of delay encompassed by §3161(h)(1) (2006 ed. and
Supp. II).

The Court notes that, when a Speedy Trial Act violation
occurs because of delay caused by an extension requested by
the defense, a district court may dismiss the indictment
without prejudice. But as we have recognized, even when
a new indictment may be obtained, “substantial delay well
may make reprosecution . . . unlikely.” United States v.
Taylor, 487 U. S. 326, 342 (1988). Dismissal without preju-
dice is “not a toothless sanction,” ibid., and it is particularly
inappropriate when brought about by a criminal defendant’s
own delay.

v

For these reasons, I would hold that the delay at issue
in this case is automatically excluded for Speedy Trial Act
purposes, and I would therefore affirm the decision of the
Court of Appeals.
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MILAVETZ, GALLOP & MILAVETZ, P. A., ET AL. v.
UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT

No. 08-1119. Argued December 1, 2009—Decided March 8, 2010*

The Bankruptcy Abuse Prevention and Consumer Protection Act of
2005 (BAPCPA) amended the Bankruptcy Code to define a class of
bankruptey professionals termed “debt relief agenclies].” 11 U.S.C.
§101(12A). That class includes, with limited exceptions, “any person
who provides any bankruptcy assistance to an assisted person . . . for
... payment . .., or who is a bankruptcy petition preparer.” Ibid.
The BAPCPA prohibits such professionals from “advis[ing] an assisted
person . . . to incur more debt in contemplation of [filing for bank-
ruptey] . . ..” §526(a)4). It also requires them to disclose in their
advertisements for certain services that the services are with respect to
or may involve bankruptcy relief, §§528(2)(3), (b)(2)(A), and to identify
themselves as debt relief agencies, §§528(a)(4), (b)(2)(B).

The plaintiffs in this litigation—a law firm and others (collectively
Milavetz)—filed a preenforcement suit seeking declaratory relief, ar-
guing that Milavetz is not bound by the BAPCPA’s debt-relief-agency
provisions and therefore can freely advise clients to incur additional
debt and need not make the requisite disclosures in its advertisements.
The District Court found that “debt relief agency” does not include at-
torneys and that §§526 and 528 are unconstitutional as applied to that
class of professionals. The Eighth Circuit affirmed in part and reversed
in part, rejecting the District Court’s conclusion that attorneys are not
“debt relief agenclies]”; upholding application of §528’s disclosure re-
quirements to attorneys; and finding § 526(a)(4) unconstitutional because
it broadly prohibits debt relief agencies from advising assisted persons
to incur any additional debt in contemplation of bankruptcy even when
the advice constitutes prudent prebankruptcy planning.

Held:

1. Attorneys who provide bankruptcy assistance to assisted persons
are debt relief agencies under the BAPCPA. By definition, “bank-
ruptey assistance” includes several services commonly performed by
attorneys, e. g., providing “advice, counsel, [or] document preparation,”

*Together with No. 08-1225, United States v. Milavetz, Gallop & Mila-
vetz, P. A., et al., also on certiorari to the same court.


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


230 MILAVETZ, GALLOP & MILAVETZ, P. A. v.
UNITED STATES

Syllabus

§101(4A). Moreover, in enumerating specific exceptions to the debt-
relief-agency definition, Congress indicated no intent to exclude at-
torneys. See §§$101(12A)(A)—(E). Milavetz relies on the fact that
§101(12A) does not expressly include attorneys in advocating a nar-
rower understanding. On that reading, only a bankruptey petition pre-
parer would qualify—an implausibility given that a “debt relief agency”
is “any person who provides any bankruptcy assistance . .. or who is
a bankruptcy petition preparer,” ibid. Milavetz’s other arguments for
excluding attorneys are also unpersuasive. Pp. 235-239.

2. Section 526(a)(4) prohibits a debt relief agency only from advising
a debtor to incur more debt because the debtor is filing for bankruptcy,
rather than for a valid purpose. The statute’s language, together with
its purpose, makes a narrow reading of §526(a)(4) the natural one.
Conrad, Rubin & Lesser v. Pender, 289 U. S. 472, supports this conclu-
sion. The Court in that case read now-repealed §96(d), which author-
ized reexamination of a debtor’s attorney’s fees payment “in contempla-
tion of the filing of a petition,” to require that the portended bankruptcy
have “induce[d]” the transfer at issue, id., at 477, understanding induce-
ment to engender suspicion of abuse. The Court identified the “control-
ling question” as “whether the thought of bankruptcy was the impelling
cause of the transaction,” ibid. Given the substantial similarities be-
tween §§96(d) and 526(a)(4), the controlling question under the latter is
likewise whether the impelling reason for “advis[ing] an assisted person
... to incur more debt” was the prospect of filing for bankruptcy. In
practice, advice impelled by the prospect of filing will generally consist
of advice to “load up” on debt with the expectation of obtaining
its discharge. The statutory context supports the conclusion that
§526(a)(4)’s prohibition primarily targets this type of conduct. The
Court rejects Milavetz’s arguments for a more expansive view of
§526(a)(4) and its claim that the provision, narrowly construed, is imper-
missibly vague. Pp. 239-248.

3. Section 528’s disclosure requirements are valid as applied to Mila-
vetz. Consistent with Milavetz’s characterization, the Court presumes
that this is an as-applied challenge. Because §528 is directed at mis-
leading commercial speech and imposes only a disclosure requirement
rather than an affirmative limitation on speech, the less exacting scru-
tiny set out in Zauderer v. Office of Disciplinary Counsel of Supreme
Court of Ohio, 471 U. 8. 626, governs. There, the Court found that,
while unjustified or unduly burdensome disclosure requirements offend
the First Amendment, “an advertiser’s rights are adequately protected
as long as disclosure requirements are reasonably related to the State’s
interest in preventing deception of consumers.” Id., at 651. Section
528’s requirements share the essential features of the rule challenged
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in Zauderer. The disclosures are intended to combat the problem of
inherently misleading commercial advertisements, and they entail only
an accurate statement of the advertiser’s legal status and the character
of the assistance provided. Moreover, they do not prevent debt relief
agencies from conveying any additional information through their ad-
vertisements. In re R. M. J, 455 U.S. 191, distinguished. Because
§528’s requirements are “reasonably related” to the Government’s inter-
est in preventing consumer deception, the Court upholds those provi-
sions as applied to Milavetz. Pp. 248-253.

541 F. 3d 785, affirmed in part, reversed in part, and remanded.

SOTOMAYOR, J., delivered the opinion of the Court, in which ROBERTS,
C. J., and STEVENS, KENNEDY, GINSBURG, BREYER, and ALITO, JJ., joined,
in which ScAL14, J., joined except for footnote 3, and in which THOMAS, J.,
joined except for Part III-C. ScCALIA, J., post, p. 253, and THOMAS, J.,
post, p. 255, filed opinions concurring in part and concurring in the
judgment.

G. Eric Brunstad, Jr., argued the cause for petitioners in
No. 08-1119 and respondents in No. 08-1225. With him on
the briefs were Collin O’Connor Udell, Michael J. Newman,
Joshua Richards, and Alan S. Milavetz, pro se.

William M. Jay argued the cause for the United States in
both cases. With him on the brief were Solicitor General
Kagan, Assistant Attorney General West, Deputy Solicitor
General Stewart, Mark B. Stern, Ramona D. Elliott, and
P. Matthew Sutko.t

JUSTICE SOTOMAYOR delivered the opinion of the Court.

Congress enacted the Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005 (BAPCPA or Act) to cor-

TBriefs of amici curiae urging reversal in No. 08-1119 were filed for
the American Bar Association by Carolyn B. Lamm, Lisa Hill Fenning,
and Craig Goldblatt; and for the Commercial Law League of America by
William H. Schorling.

Briefs of amici curiae were filed in both cases for the National Associa-
tion of Consumer Bankruptcy Attorneys et al. by Jonathan S. Massey,
Barry S. Feigenbaum, and Julie Nepveu; and for Public Good et al. by
Seth E. Mermin.
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rect perceived abuses of the bankruptcy system. Among
the reform measures the Act implemented are a number of
provisions that regulate the conduct of “debt relief agen-
clies]”—i. e., professionals who provide bankruptcy assist-
ance to consumer debtors. See 11 U.S. C. §§101(3), (12A).
These consolidated cases present the threshold question
whether attorneys are debt relief agencies when they pro-
vide qualifying services. Because we agree with the Court
of Appeals that they are, we must also consider whether the
Act’s provisions governing debt relief agencies’ advice to cli-
ents, §526(a)(4), and requiring them to make certain dis-
closures in their advertisements, §§528(a) and (b)(2), violate
the First Amendment rights of attorneys. Concluding that
the Court of Appeals construed §526(a)(4) too expansively,
we reverse its judgment that the provision is unconstitu-
tionally overbroad. Like the Court of Appeals, we uphold
§528’s disclosure requirements as applied in these consoli-
dated cases.
I

In order to improve bankruptcy law and practice, Con-
gress enacted through the BAPCPA a number of provisions
directed at the conduct of bankruptcy professionals. Some
of these measures apply to the broad class of bankruptecy
professionals termed “debt relief agenc[ies].” That category
includes, with limited exceptions, “any person who provides
any bankruptcy assistance to an assisted person in return for
...payment ..., or who is a bankruptcy petition preparer.”
§101(12A).! “Bankruptcy assistance” refers to goods or ser-

1 Congress excluded from the definition of “debt relief agency” any “of-
ficer, director, employee, or agent of a person who provides [bankruptcy]
assistance”; any “nonprofit organization that is exempt from taxation
under section 501(c)(3) of the Internal Revenue Code of 1986”; “a creditor
of [an] assisted person” who is helping that person “to restructure any
debt owed . . . to the creditor”; “a depository institution”; or “an author,
publisher, distributor, or seller of works subject to copyright protection
under title 17, when acting in such capacity.” §§101(12A)(A)-(E).
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vices “provided to an assisted person with the express or
implied purpose of providing information, advice, counsel,
document preparation, or filing, or attendance at a credi-
tors’ meeting or appearing in a case or proceeding on behalf
of another or providing legal representation with respect to
a case or proceeding” in bankruptcy. §101(4A). An “as-
sisted person” is someone with limited nonexempt property
whose debts consist primarily of consumer debts. §101(3).
The BAPCPA subjects debt relief agencies to a number of
restrictions and requirements, as set forth in §§ 526, 527, and
528. As relevant here, §526(a) establishes several rules of
professional conduct for persons qualifying as debt relief
agencies. Among them, §526(a)(4) states that a debt relief
agency shall not “advise an assisted person . .. to incur more
debt in contemplation of such person filing a case under this
title or to pay an attorney or bankruptcy petition preparer
fee or charge for services performed as part of preparing for
or representing a debtor in a case under this title.”

Section 528 requires qualifying professionals to include
certain disclosures in their advertisements. Subsection (a)
provides that debt relief agencies must “clearly and con-
spicuously disclose in any advertisement of bankruptey as-
sistance services or of the benefits of bankruptcy directed to
the general public . . . that the services or benefits are with
respect to bankruptey relief under this title.” §528(a)(3).
It also requires them to include the following, “or a sub-
stantially similar statement”: “We are a debt relief agency.
We help people file for bankruptcy relief under the Bank-
ruptcy Code.” §528(a)(4). Subsection (b) requires essen-
tially the same disclosures in advertisements “indicating that
the debt relief agency provides assistance with respect to
credit defaults, mortgage foreclosures, eviction proceedings,
excessive debt, debt collection pressure, or inability to pay
any consumer debt.” §528(b)(2). Debt relief agencies ad-
vertising such services must disclose “that the assistance
may involve bankruptcy relief,” §528(b)(2)(A), and must
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identify themselves as “debt relief agenclies]” as required by
§5628(a)(4), see §528(b)(2)(B).

II

The plaintiffs in this litigation—the law firm Milavetz, Gal-
lop & Milavetz, P. A.; the firm’s president, Robert J. Milavetz;
a bankruptcy attorney at the firm, Barbara Nilva Nevin; and
two of the firm’s clients (collectively Milavetz)—filed a pre-
enforcement suit in Federal District Court seeking declara-
tory relief with respect to the Act’s debt-relief-agency provi-
sions. Milavetz asked the court to hold that it is not bound
by these provisions and thus may freely advise clients to
incur additional debt and need not identify itself as a debt
relief agency in its advertisements.

Milavetz first argued that attorneys are not “debt relief
agenc[ies]” as that term is used in the BAPCPA. In the
alternative, Milavetz sought a judgment that §§526(a)(4) and
528(a)(4) and (b)(2) are unconstitutional as applied to attor-
neys. The District Court agreed with Milavetz that the
term “debt relief agency” does not include attorneys, App.
to Pet. for Cert. in No. 08-1119, p. A-15, but only after find-
ing that §§526 and 528—provisions expressly applicable only
to debt relief agencies—are unconstitutional as applied to
this class of professionals.

The Court of Appeals for the Eighth Circuit affirmed in
part and reversed in part. 541 F. 3d 785 (2008). Relying
on the Act’s plain language, the court unanimously rejected
the District Court’s conclusion that attorneys are not “debt
relief agenc[ies]” within the meaning of the Act. The Court
of Appeals also parted ways with the District Court concern-
ing the constitutionality of §528. Concluding that the dis-
closures are intended to prevent consumer deception and are
“reasonably related” to that interest, the court upheld the
application of §528’s disclosure requirements to attorneys.
Id., at 796-797 (citing Zauderer v. Office of Disciplinary
Counsel of Supreme Court of Ohio, 471 U. S. 626, 651 (1985)).
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A majority of the Eighth Circuit panel, however, agreed
with the District Court that §526(a)(4) is invalid. Deter-
mining that §526(a)(4) “broadly prohibits a debt relief
agency from advising an assisted person . . . to incur any
additional debt when the assisted person is contemplating
bankruptcy,” even when that advice constitutes prudent pre-
bankruptcy planning not intended to abuse the bankruptcy
laws, 541 F. 3d, at 793, the majority held that § 526(a)(4) could
not withstand either strict or intermediate scrutiny. In dis-
sent, Judge Colloton argued that §526(a)(4) should be read
narrowly to prevent only advice to abuse the bankruptcy sys-
tem, noting that this construction would avoid most constitu-
tional difficulties. See id., at 799 (opinion concurring in part
and dissenting in part).

In light of a conflict among the Courts of Appeals,? we
granted certiorari to resolve the question of §526(a)(4)’s
scope. 556 U.S. 1281 (2009). We also agreed to consider
the threshold question whether attorneys who provide
bankruptcy assistance to assisted persons are “debt relief
agenc[ies]” within the meaning of §101(12A) and the re-
lated question whether §528’s disclosure requirements are
constitutional.

11

A

We first consider whether the term “debt relief agency”
includes attorneys. If it does not, we need not reach the
other questions presented, as §§526 and 528 govern only
the conduct of debt relief agencies, and Milavetz challenges
the validity of those provisions based on their application
to attorneys. The Government contends that “debt relief

2Compare 541 F. 3d 785, 794 (CA8 2008) (case below), with Hersh v.
United States ex rel. Mukasey, 553 F. 3d 743, 761, 764 (CA5 2008) (hold-
ing that §526(a)(4) can be narrowly construed to prohibit only advice to
abuse or manipulate the bankruptcy system and that, so construed, it is
constitutional).
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agency” plainly includes attorneys, while Milavetz urges that
it does not. We conclude that the Government has the bet-
ter view.

As already noted, a debt relief agency is “any person who
provides any bankruptcy assistance to an assisted person”
in return for payment. §101(12A). By definition, “bank-
ruptey assistance” includes several services commonly per-
formed by attorneys. Indeed, some forms of bankruptcy
assistance, including the “provi[sion of] legal representa-
tion with respect to a case or proceeding,” § 101(4A), may be
provided only by attorneys. See §110(e)(2) (prohibiting
bankruptcy petition preparers from providing legal advice).
Moreover, in enumerating specific exceptions to the defini-
tion of debt relief agency, Congress gave no indication that
it intended to exclude attorneys. See §§101(12A)(A)—(E).
Thus, as the Government contends, the statutory text clearly
indicates that attorneys are debt relief agencies when they
provide qualifying services to assisted persons.?

In advocating a narrower understanding of that term, Mi-
lavetz relies heavily on the fact that § 101(12A) does not ex-
pressly include attorneys. That omission stands in contrast,
it argues, to the provision’s explicit inclusion of “bankruptey
petition preparer[s]’—a category of professionals that ex-
cludes attorneys and their staff, see §110(a)(1). But Mila-

3 Although reliance on legislative history is unnecessary in light of the
statute