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NOTES

LJUSTICE SOUTER retired effective June 29, 2009. See post, p. IX.

2The Honorable Sonia Sotomayor, of New York, formerly a judge of the
United States Court of Appeals for the Second Circuit, was nominated by
President Obama on May 26, 2009, to be an Associate Justice of this Court;
the nomination was confirmed by the Senate on August 6, 2009; she was
commissioned on the same date; and she took the oaths and her seat on
August 8, 2009. She was presented to the Court on September 8, 2009.
See post, p. XIIIL.
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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective February 1, 2006, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice.

For the Tenth Circuit, STEPHEN BREYER, Associate Justice.

For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice.

For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

February 1, 2006.

(For next previous allotment, see 546 U. S., p. V.)
(For next subsequent allotment, see post, p. VI1.)



SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective June 30, 2009, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
Chief Justice.

For the First Circuit, STEPHEN BREYER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice.

For the Tenth Circuit, STEPHEN BREYER, Associate Justice.

For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice.

For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

June 29, 2009.

(For next previous allotment, see 546 U. S., p. VIL.)
(For next subsequent allotment, see post, p. VIL.)
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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective August 17, 2009, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
Chief Justice.

For the First Circuit, STEPHEN BREYER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice.

For the Tenth Circuit, SONIA SOTOMAYOR, Associate Justice.

For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice.

For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

August 17, 2009.

(For next previous allotment, see ante, p. V1.)
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RETIREMENT OF JUSTICE SOUTER
SUPREME COURT OF THE UNITED STATES

MONDAY, JUNE 29, 2009

Present: CHIEF JUSTICE ROBERTS, JUSTICE STEVENS,
JUSTICE SCALIA, JUSTICE KENNEDY, JUSTICE SOUTER, JUS-
TICE THOMAS, JUSTICE GINSBURG, JUSTICE BREYER, and
JUSTICE ALITO.

THE CHIEF JUSTICE said:

And now we note with sadness that this is the last session
in which our friend and colleague, Justice David Souter, will
be on the Bench with us. He has served on this Court faith-
fully and with great distinction since October 1990. We
wish him the best in his well-deserved retirement. On this
occasion, we have sent Justice Souter a letter that I will now
read. It’s dated today.

SUPREME COURT OF THE UNITED STATES,
CHAMBERS OF THE CHIEF JUSTICE,
Washington, D. C., June 29, 2009.

Dear David:

We have all felt a profound sense of loss since the an-
nouncement of your decision to retire. For nearly twenty
years, the Court has had the benefit of your wisdom, civility,
and dedication to the cause of justice. Your keen intellect
and broad knowledge have enlarged our deliberations and
enriched the Court’s jurisprudence.

We deeply value the times we have shared in judicial serv-

ice. We understand your desire to trade white marble for
IX



X RETIREMENT OF JUSTICE SOUTER

White Mountains, and return to your land “of easy wind and
downy flake.” Though you will not be among us in our daily
labors, we are grateful that the privilege of your sturdy
friendship will endure long beyond your departure from the
bench and tables we have shared.

Affectionately,
JOHN G. ROBERTS, JR.
JOHN PAUL STEVENS
ANTONIN SCALIA
ANTHONY M. KENNEDY
CLARENCE THOMAS
RUTH BADER GINSBURG
STEPHEN BREYER
SAMUEL A. ALITO, JR.
SANDRA DAY O’CONNOR

JUSTICE SOUTER said: I've written the following reply.

SUPREME COURT OF THE UNITED STATES,
CHAMBERS OF DAVID H. SOUTER,
Washington, D. C., June 29, 2009.

Dear Colleagues,

Your generous letter has touched me more than I can say,
and I will only try to leave you with some sense of what our
common service has meant to me. You quoted the Poet, and
I will, too, in words that set out the ideal of the life engaged,
“. .. where love and need are one. ...”

That phrase accounts for the finest moments of my life on
this Court, as we have agreed or contended with each other
over those things that matter to decent people in a civil soci-
ety. For nineteen Terms, I have lived that life with you, all
of us sharing our own best years with one another, working
side by side as fellow servants and as friends.

I will not sit with you at our bench again after the Court
rises for the Summer this time, but neither will I retire from
our friendship, which has held us together despite the pull of



RETIREMENT OF JUSTICE SOUTER XI

the most passionate dissent. It has made the work lighter
through all my tenure here, and for as long as I live, I will
be thankful for it, and be under a very grateful obligation to
each one of you.
Yours affectionately,
David



APPOINTMENT OF JUSTICE SOTOMAYOR
SUPREME COURT OF THE UNITED STATES

TUESDAY, SEPTEMBER 8, 2009

Present: CHIEF JUSTICE ROBERTS, JUSTICE SCALIA,
JUSTICE KENNEDY, JUSTICE THOMAS, JUSTICE GINSBURG,
JUSTICE BREYER, JUSTICE ALITO, and JUSTICE SOTOMAYOR.

THE CHIEF JUSTICE said:

This special sitting of the Court is held today to receive
the Commission of the newly appointed Associate Justice of
the Supreme Court of the United States, Sonia Sotomayor.

We are pleased to have with us today the President of the
United States. On behalf of the Court, I extend to you a
warm welcome. We are also pleased to have present Vice
President Biden and our retired colleague, Justice Souter.
Welcome Mr. Vice President and welcome back, Justice Sou-
ter. The Court now recognizes the Attorney General of the
United States, Eric Holder.

Attorney General Holder said:

MR. CHIEF JUSTICE, and may it please the Court. I have
the Commission which has been issued to the Honorable
Sonia Sotomayor, as an Associate Justice of the Supreme
Court of the United States. The Commission has been duly
signed by the President of the United States and attested by
me as the Attorney General of the United States. I move
that the Clerk read the Commission and that it be made part
of the permanent records of this Court.

XIII



X1V APPOINTMENT OF JUSTICE SOTOMAYOR

THE CHIEF JUSTICE said:

Thank you, Attorney General Holder, your motion is
granted. Mr. Clerk, will you please read the Commission.

The Clerk read the Commission:
BARACK OBAMA,
PRESIDENT OF THE UNITED STATES OF AMERICA,

To all who shall see these Presents, Greeting:

Know YE; That reposing special trust and confidence in
the Wisdom, Uprightness, and Learning of Sonia Sotomayor,
of New York, I have nominated, and, by and with the advice
and consent of the Senate, do appoint her an Associate Jus-
tice of the Supreme Court of the United States, and do au-
thorize and empower her to execute and fulfill the duties of
that Office according to the Constitution and Laws of the
said United States, and to Have and to Hold the said Office,
with all the powers, privileges and emoluments to the same
of right appertaining, unto her, the said Sonia Sotomayor,
during her good behavior.

In testimony whereof, I have caused these Letters to be
made patent and the seal of the Department of Justice to be
hereunto affixed.

Done at the City of Washington, this sixth day of August,
in the year of our Lord two thousand nine, and of the Inde-
pendence of the United States of America the two hundred
and thirty-fourth.

[SEAL] BARACK OBAMA
By the President:
Eric H. HOLDER,
Attorney General

THE CHIEF JUSTICE said:

I now ask the Deputy Clerk of the Court to escort Justice
Sotomayor to the bench.
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THE CHIEF JUSTICE said:
Are you ready to take the oath?

Justice Sotomayor said:

I am.

THE CHIEF JUSTICE said:

Please repeat after me.

Justice Sotomayor said:

I, Sonia Sotomayor, do solemnly swear that I will adminis-
ter justice without respect to persons, and do equal right to
the poor and to the rich, and that I will faithfully and impar-
tially discharge and perform all the duties incumbent upon
me as an Associate Justice of the Supreme Court of the
United States under the Constitution and laws of the United
States. So help me God.

SONIA SOTOMAYOR

Subscribed and sworn to before me this eighth day of
September, 2009.
JOHN G. ROBERTS, JR.
Chief Justice

THE CHIEF JUSTICE said:

JUSTICE SOTOMAYOR, on behalf of all the members of the
Court, it is my pleasure to extend to you a very warm wel-
come as the 111th Justice of the Supreme Court of the United
States, and to wish you a long and happy career in our com-
mon calling.

JUSTICE SOTOMAYOR said:
Thank you.
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IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 2008

POLAR TANKERS, INC. v. CITY OF VALDEZ, ALASKA

CERTIORARI TO THE SUPREME COURT OF ALASKA
No. 08-310. Argued April 1, 2009—Decided June 15, 2009

A Valdez, Alaska, ordinance that imposes a personal property tax on cer-
tain boats and vessels contains exceptions which, in effect, largely limit
its applicability to large oil tankers. Petitioner Polar Tankers, Inc.,
whose vessels transport crude oil from the Port of Valdez to refineries
in other States, challenged the ordinance in state court, claiming (1) that
the tax was unconstitutional under Art. I, §10, cl. 3, which forbids
a “State . . . without the Consent of Congress, [to] lay any Duty of
Tonnage,” and (2) that the tax’s value-allocation method violated the
Commerce and Due Process Clauses. The court rejected the Tonnage
Clause claim, but accepted the Commerce Clause and Due Process
Clause claim. On appeal, the State Supreme Court upheld the tax,
finding that because it was a value-based property tax, the tax was
not a duty of tonnage. The State Supreme Court also held the alloca-
tion method was fair and thus valid under the Commerce and Due Proc-
ess Clauses.

Held: The judgment is reversed, and the case is remanded.

182 P. 3d 614, reversed and remanded.

JUSTICE BREYER delivered the opinion of the Court with respect
to Parts I, II-A, and II-B-1, concluding that Valdez’s tax violates the
Tonnage Clause. Consequently, Polar Tankers’ alternative Commerce
Clause and Due Process Clause arguments need not be considered.
Pp. 6-11.

1
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(a) This Court has consistently interpreted the language of the Ton-
nage Clause in light of its purpose, which mirrors the intent of other
constitutional provisions that seek to restrain the States from exercising
the taxing power in a way that is injurious to the interests of other
States. The Clause seeks to prevent States from nullifying Art. I, §10,
cl. 2’s prohibition against import and export duties by taxing “the ves-
sels transporting the merchandise.” Clyde Mallory Lines v. Alabama
ex rel. State Docks Comm’n, 296 U. S. 261, 265. It also reflects an effort
to diminish a State’s ability to obtain tax advantages based on its favor-
able geographic position. Because the Clause forbids a State to “do
that indirectly which she is forbidden . . . to do directly,” Passenger
Cases, T How. 283, 458, the “prohibition against tonnage duties has been
deemed to embrace all taxes and duties regardless of their name or
form, and even though not measured by the tonnage of the vessel, which
operate to impose a charge for the privilege of entering, trading in, or
lying in a port,” Clyde Mallory Lines, supra, at 2656-266. Pp. 6-9.

(b) This case lies at the heart of what the Tonnage Clause forbids.
The ordinance seems designed to impose “a charge for the privilege of
entering, trading in, or lying in a port.” The tax applies almost exclu-
sively to oil tankers, but to no other form of personal property. An oil
tanker can be subject to the tax based on a single entry into the port.
Moreover, the tax is closely correlated with cargo capacity. Contrary
to Valdez’s argument, the fact that the tax is designed to raise revenue
for general municipal services argues for, not against, application of the
Clause. Pp. 9-11.

JUSTICE BREYER, joined by JUSTICE SCALIA, JUSTICE KENNEDY, and
JUSTICE GINSBURG, rejected, in Part I1-B-2, Valdez’s claim that, under
State Tonnage Tax Cases, 12 Wall. 204, its tax is “not within the prohibi-
tion of the Constitution,” because it is “levied . . . upon ships . . . as
property, based on a valuation of the same as property,” id., at 213 (em-
phasis deleted). This Court later made clear that the “prohibition”
against tonnage duties “comes into play” where vessels “are not taxed
in the same manner as the other property of the citizens,” Transporta-
tion Co. v. Wheeling, 99 U. S. 273, 284. This qualification, important in
light of the Clause’s purpose, means that, in order to fund services by
taxing ships, a State must also impose similar taxes upon other busi-
nesses. Valdez fails to satisfy this requirement. The Court can find
little, if any, other personal property that Valdez taxes. Because its
value-related property tax on mobile homes, trailers, and recreational
vehicles applies only if they are “affixed” to a particular site, it taxes
those vehicles as a form of real, not personal, property. Valdez also
claims that its ship tax is simply another form of a value-based tax on
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oil-related property provided by state law. But Valdez’s tax, a purely
municipal tax, differs from the tax on other oil-related property, which
is primarily a state-level tax, in several ways. As a result of these
differences, an ordinary oil-related business finding the tax on its mov-
able property too burdensome must complain to the State, which is in
charge of setting the manner of assessment and valuation. At the same
time, an oil tanker finding its vessel tax too burdensome must complain
to Valdez, for the State has nothing to do with that tax’s rate, valuation,
or assessment. There is also no effective electorate-related check on
Valdez’s vessel-taxing power comparable to the check available when a
property tax is more broadly imposed. Valdez’s property tax hits only
ships; it is not constrained by any need to treat ships and other business
property alike. Thus, Valdez’s tax lacks the safeguards implied by this
Court’s statements that a property tax on ships escapes the Tonnage
Clause’s scope only when that tax is imposed upon ships “in the same
manner” as it is imposed on other forms of property. Pp. 11-16.

THE CHIEF JUSTICE, joined by JUSTICE THOMAS, agreed that Valdez’s
tax is unconstitutional, but concluded that the city’s argument that its
tax may be sustained as a property tax similar to ones the city imposes
on other property should be rejected because an unconstitutional tax
on maritime commerce does not become permissible when bundled with
taxes on other activities or property. Pp. 17-19.

JUSTICE ALITO agreed that Valdez’s tax is unconstitutional, but con-
cluded that the tax is an unconstitutional duty of tonnage even if the
Tonnage Clause permits a true, evenhanded property tax to be applied
to vessels. Pp. 19-20.

BREYER, J., announced the judgment of the Court and delivered the
opinion of the Court with respect to Parts I, II-A, and II-B-1, in which
ScALIA, KENNEDY, GINSBURG, and ALITO, JJ., joined, and an opinion with
respect to Part II-B-2, in which ScALIA, KENNEDY, and GINSBURG, JJ.,
joined. ROBERTS, C. J,, filed an opinion concurring in part and concurring
in the judgment, in which THOMAS, J., joined, post, p. 17. ALITO, J., filed
an opinion concurring in part and concurring in the judgment, post, p. 19.
STEVENS, J., filed a dissenting opinion, in which SOUTER, J., joined, post,
p- 20.

Charles A. Rothfeld argued the cause for petitioner.
With him on the briefs were Andrew L. Frey and Richard
A. Leavy.



4 POLAR TANKERS, INC. ». CITY OF VALDEZ

Opinion of the Court

Theodore B. Olson argued the cause for respondent.
With him on the brief were Matthew D. McGill, Amir C.
Tayrani, Willitam M. Walker, and Debra J. Fitzgerald.*

JUSTICE BREYER announced the judgment of the Court
and delivered the opinion of the Court with respect to
Parts I, II-A, and II-B-1, and an opinion with respect to
Part 11-B-2, in which JUSTICE SCALIA, JUSTICE KENNEDY,
and JUSTICE GINSBURG join.

The Constitution forbids a “State . . . without the Consent
of Congress, [to] lay any Duty of Tonnage.” Art. I, §10, cl. 3.
The city of Valdez, Alaska, has enacted an ordinance that
imposes a personal property tax upon the value of large
ships that travel to and from that city. We hold that the
ordinance violates the Clause.

*Briefs of amici curiae urging reversal were filed for the Council on
State Taxation by Todd A. Lard, Douglas L. Lindholm, and Frederick J.
Nicely, for the National Federation of Independent Business Small Busi-
ness Legal Center by Karen R. Harned and Elizabeth Milito; and for the
Tropical Shipping and Construction Co., Ltd., by Jonathan F. Mitchell
and Paul C. Gracey, Jr.

Briefs of amici curiae urging affirmance were filed for the State of
Alaska et al. by Richard Svobodny, Acting Attorney General of Alaska,
Crarg J. Tillery, Deputy Attorney General, Joanne M. Grace, Assistant
Attorney General, David C. Frederick, and Scott H. Angstreich, by Rich-
ard S. Gebelein, Chief Deputy Attorney General of Delaware, and by the
Attorneys General for their respective States as follows: Troy King of
Alabama, Dustin McDaniel of Arkansas, John W. Suthers of Colorado,
Bill McCollum of Florida, Lawrence G. Wasden of Idaho, Douglas F.
Gansler of Maryland, Martha Coakley of Massachusetts, Steve Bullock of
Montana, Anne Milgram of New Jersey, Roy Cooper of North Carolina,
Richard Cordray of Ohio, Mark L. Shurtleff of Utah, Robert M. McKenna
of Washington, Darrell V. McGraw, Jr., of West Virginia, and Bruce A.
Salzburg of Wyoming; and for the Multistate Tax Commission by Joe B.
Huddleston and Shirley K. Sicilian.

Briefs of amici curiae were filed for the Broadband Tax Institute by
Jerome B. Libin, Jeffrey A. Friedman, and Marc A. Simonetti; and for
the World Shipping Council et al. by Marc J. Fink, John W. Butler, Law-
rence W. Kaye, and André M. Picciurro.
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I

In 1999, the city of Valdez, Alaska (City or Valdez),
adopted an ordinance imposing a personal property tax upon
“[bloats and vessels of at least 95 feet in length” that regu-
larly travel to the City, are kept or used within the City, or
which annually take on at least $1 million worth of cargo or
engage in other business transactions of comparable value
in the City. Valdez Ordinance No. 99-17 (1999) (codified as
Valdez Municipal Code §3.12.020 (2008)). The ordinance
contains exceptions that, in effect, limit the tax’s applicabil-
ity primarily to large oil tankers. Ibid. And the City ap-
plies the tax in accordance with a value-allocation system
that adjusts the amount owed downwards insofar as the
tankers spend time in other ports. Valdez, Alaska, Resolu-
tion No. 00-15, App. to Pet. for Cert. 563a—56a.

Polar Tankers, Inc., a subsidiary of ConocoPhillips, owns
vessels that transport crude oil from a terminal in the Port
of Valdez (located at the southern end of the Trans Alaska
Pipeline System) to refineries in California, Hawaii, and
Washington. In August 2000, Polar Tankers filed a lawsuit
in Alaska Superior Court challenging the tax as unconstitu-
tional. Polar Tankers argued that the tax effectively im-
posed a fee on certain vessels for the privilege of entering
the port; hence it amounted to a constitutionally forbidden
“Duty of Tonnage.” It also argued that the tax calculation
method (as applied to vessels with a tax situs elsewhere)
violated the Commerce and Due Process Clauses by fail-
ing to take account of the time a ship spent at sea or being
serviced or repaired. Polar Tankers said that the method
thereby overstated the percentage of the ship’s total earning
capacity reasonably allocated to time spent in the Port of
Valdez.

The Alaska Superior Court rejected the Tonnage Clause
claim, but it accepted the Commerce Clause and Due Process
Clause claim. And, for that reason, it held the tax unconsti-
tutional. On appeal, the Alaska Supreme Court, rejecting
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both claims, upheld the tax. In respect to the Tonnage
Clause claim, the Supreme Court noted that Valdez’s tax was
a value-based property tax designed to pay for “services
available to all taxpayers in the city,” including Polar Tank-
ers; and it concluded that “a charge based on the value of
property is not a duty of tonnage.” 182 P. 3d 614, 623 (2008)
(citing Transportation Co. v. Wheeling, 99 U. S. 273 (1879)).
In respect to the Commerce Clause and Due Process Clause
claim, the Supreme Court held that Valdez’s allocation
method was fair, hence constitutional. 182 P. 3d, at 617-622.

Polar Tankers asked us to review the Alaska Supreme
Court’s determination. And we granted its petition in order
to do so.

II

A

We begin, and end, with Polar Tankers’ Tonnage Clause
claim. We hold that Valdez’s tax is unconstitutional because
it violates that Clause. And we consequently need not con-
sider Polar Tankers’ alternative Commerce Clause and Due
Process Clause argument.

When the Framers originally wrote the Tonnage Clause,
the words it uses, “Duty of Tonnage,” referred in commercial
parlance to “a duty” imposed upon a ship, which duty varies
according to “the internal cubic capacity of a vessel,” 1. e., its
tons of carrying capacity. Clyde Mallory Lines v. Alabama
ex rel. State Docks Comm™n, 296 U. S. 261, 265 (1935) (citing
Inman S. S. Co. v. Tinker, 94 U. S. 238, 243 (1877)); see also
T. Cooley, Constitutional Limitations 596 (6th ed. 1890).
Over a century ago, however, this Court found that the
Framers intended those words to refer to more than “a duty”
that sets a “certain rate on each ton” of capacity. Steamship
Co. v. Portwardens, 6 Wall. 31, 34 (1867).

The Court over the course of many years has consistently
interpreted the language of the Clause in light of its purpose,
a purpose that mirrors the intent of other constitutional pro-
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visions which, like the Tonnage Clause itself, seek to “re-
strailn] the states themselves from the exercise” of the tax-
ing power “injuriously to the interests of each other.” J.
Story, Commentaries on the Constitution of the United
States §497, p. 354 (1833) (abridged version). Article I, § 10,
cl. 2, for example, forbids States to “lay any Imposts or Du-
ties on Imports or Exports.” It thereby seeks to prevent
States with “convenient ports” from placing other States at
an economic disadvantage by laying levies that would “ta[x]
the consumption of their neighbours.” 3 Records of the
Federal Convention of 1787, pp. 542, 519 (M. Farrand ed.
1966) (reprinting James Madison, Preface to Debates in the
Convention of 1787 and letter from James Madison to Profes-
sor Davis, 1832). The coastal States were not to “take ad-
vantage of their favorable geographical position in order to
exact a price for the use of their ports from the consumers
dwelling in less advantageously situated parts of the coun-
try.”  Youngstown Sheet & Tube Co. v. Bowers, 358 U. S.
534, 556557 (1959) (Frankfurter, J., dissenting in part).

In writing the Tonnage Clause, the Framers recognized
that, if “the states had been left free to tax the privilege of
access by vessels to their harbors the prohibition against du-
ties on imports and exports could have been nullified by tax-
ing the vessels transporting the merchandise.” Clyde Mal-
lory Lines, supra, at 265. And the Court has understood
the Tonnage Clause as seeking to prevent that nullification.
See Steamship Co., supra, at 34-35; see also Packet Co. v.
Keokuk, 95 U. S. 80, 87 (1877); Gibbons v. Ogden, 9 Wheat. 1,
202 (1824). It has also understood the Clause as reflecting
an effort to diminish a State’s ability to obtain certain geo-
graphical vessel-related tax advantages whether the vessel
in question transports goods between States and foreign na-
tions or, as here, only between the States. Compare Inman,
supra (invalidating a fee applied to ships engaged in foreign
commerce), with Steamship Co., supra (invalidating a tax
applied to ships engaged in interstate commerce).
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Interpreting the Clause in light of its “intent,” id., at 34,
we have read its language as forbidding a State to “do that
indirectly which she is forbidden . . . to do directly,” Pas-
senger Cases, 7 How. 283, 458 (1849) (opinion of Grier, J.).
Thus, we have said that the Clause, which literally forbids a
State to “levy a duty or tax ... graduated on the tonnage,”
must also forbid a State to “effect the same purpose by
merely changing the ratio, and graduating it on the number
of masts, or of mariners, the size and power of the steam-
engine, or the number of passengers which she carries.”
Id., at 458-459. A State cannot take what would otherwise
amount to a tax on the ship’s capacity and evade the Clause
by calling that tax “a charge on the owner or supercargo,”
thereby “justify[ing] this evasion of a great principle by pro-
ducing a dictionary or a dictum to prove that a ship-captain
is not a vessel, nor a supercargo an import.” Id., at 459.

The Court has consequently stated that the Tonnage
Clause prohibits, “not only a pro rata tax . . ., but any duty
on the ship, whether a fixed sum upon its whole tonnage, or
a sum to be ascertained by comparing the amount of tonnage
with the rate of duty.” Steamship Co., supra, at 35. And,
summarizing earlier cases while speaking for a unanimous
Court, Justice Stone concluded that the “prohibition against
tonnage duties has been deemed to embrace all taxes and
duties regardless of their name or form, and even though not
measured by the tonnage of the vessel, which operate to im-
pose a charge for the privilege of entering, trading in, or
lying in a port.” Clyde Mallory Lines, supra, at 265-266.
Cf. Cannon v. New Orleans, 20 Wall. 577 (1874) (invalidating
a tax imposed on ships entering a port, which tax was gradu-
ated based on the ships’ capacity and length of stay); Inman,
supra (invalidating a fee imposed on ships of a certain capac-
ity that entered a port); Steamship Co., supra (invalidating
a flat tax imposed on every ship that entered a port, regard-
less of the ship’s capacity).
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Although the Clause forbids all charges, whatever their
form, that impose “a charge for the privilege of entering,
trading in, or lying in a port,” nothing in the history of the
adoption of the Clause, the purpose of the Clause, or this
Court’s interpretation of the Clause suggests that it operates
as a ban on any and all taxes which fall on vessels that use
a State’s port, harbor, or other waterways. See post, at 17
(ROBERTS, C. J., concurring in part and concurring in judg-
ment). Such a radical proposition would transform the Ton-
nage Clause from one that protects vessels, and their owners,
from discrimination by seaboard States, to one that gives
vessels preferential treatment vis-a-vis all other property,
and its owners, in a seaboard State. The Tonnage Clause
cannot be read to give vessels such “preferential treatment.”
Cf. Michelin Tire Corp. v. Wages, 423 U. S. 276, 287 (1976)
(noting, in a related context, that the Import-Export Clause
“cannot be read to accord imported goods preferential treat-
ment that permits escape from uniform taxes imposed with-
out regard to foreign origin for services which the State sup-
plies”). See also infra this page and 10-16.

B
1

Does the tax before us impose “a charge for the privilege
of entering, trading in, or lying in a port”? Certainly, the
ordinance that imposes the tax would seem designed to do
so. It says that the tax applies to ships that travel to (and
leave) the City’s port regularly for business purposes, that
are kept in the City’s port, that take on more than $1 million
in cargo in that port, or that are involved in business trans-
actions in that amount there. In practice, the tax applied
in its first year to 28 vessels, of which 24 were oil tankers,
3 were tugboats, and 1 was a passenger cruise ship. App.
53. The ordinance applies the tax to no other form of per-
sonal property. See Valdez Municipal Code §3.12.030(A)(2)
(2008).
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Moreover, the tax’s application and its amount depend
upon the ship’s capacity. That is to say, the tax applies only
to large ships (those at least 95 feet in length), while exempt-
ing small ones. See §3.12.020(A)(1).

Nor can Valdez escape application of the Clause by claim-
ing that the ordinance imposes, not a duty or a tax, but a
fee or a charge for “services rendered” to a “vessel,” such
as “pilotage,” “wharfage,” “medical inspection,” the “use
of locks,” or the like. Clyde Mallory Lines, 296 U.S., at
266; see also Imman, 94 U. S., at 243. To the contrary, the
ordinance creates a tax designed to raise revenue used for
general municipal services. See 182 P. 3d, at 623; Valdez,
Alaska, Resolution No. 00-15, App. to Pet. for Cert. 53a—56a.
Tonnage Clause precedent makes clear that, where a tax oth-
erwise qualifies as a duty of tonnage, a general, revenue-
raising purpose argues in favor of, not against, application of
the Clause. See Steamship Co., 6 Wall., at 34.

This case lies at the heart of what the Tonnage Clause
forbids. The ordinance applies almost exclusively to oil
tankers. And a tax on the value of such vessels is closely
correlated with cargo capacity. Because the imposition of
the tax depends on a factor related to tonnage and that
tonnage-based tax is not for services provided to the vessel,
it is unconstitutional.

The dissent contends that the tax does not operate as
“a charge for the privilege of entering, trading in, or lying
in a port,” Clyde Mallory Lines, supra, at 265-266—that is,
as an impermissible tonnage duty—because Valdez levies its
tax only upon vessels that meet a “tax situs” requirement.
See post, at 24-25 (opinion of STEVENS, J.). But in this case,
the distinction the dissent draws between tonnage duties and
property taxes is a distinction without a difference. That is
because to establish a tax situs under the tax challenged
here, an oil tanker needs only to enter the port and load oil
worth more than $1 million. And, as Polar Tankers notes,
oil tankers routinely carry millions of barrels of oil at a time
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worth well in excess of $1 million. Reply Brief for Peti-
tioner 6. Thus, by virtue of a single entry into the port,
“trading” once in that port, or “lying” once in that port, a
tanker automatically establishes a tax situs in Valdez. No
one claims that this basis for establishing a tax situs is insuf-
ficient under the Constitution. After all, a nondomiciliary
jurisdiction may constitutionally tax property when that
property has a “substantial nexus” with that jurisdiction,
and such a nexus is established when the taxpayer “avails
itself of the substantial privilege of carrying on business” in
that jurisdiction. Mobil Oil Corp. v. Commissioner of
Taxes of Vt.,445 U. S. 425, 443, 437 (1980) (internal quotation
marks omitted). See also Japan Line, Ltd. v. County of Los
Angeles, 441 U. S. 434, 441-445 (1979); Quill Corp. v. North
Dakota, 504 U. S. 298, 312 (1992). Here, the City identified
the 28 vessels that were subject to the tax in the year 2000.
But the City fails to point to a single oil tanker, or any vessel
greater than 95 feet in length, that both entered the port
and failed to establish a tax situs. See App. 53. What else
is needed to show that a tax characterized as one on property
may nevertheless function as a “charge for the privilege of
entering . . . a port”?
2

Valdez does not deny that its tax operates much like a duty
applied exclusively to ships. But, like the Alaska Supreme
Court, it points to language in an earlier Court opinion ex-
plicitly stating that “[t]axes levied . . . upon ships . . . as
property, based on a valuation of the same as property, are
not within the prohibition of the Constitution.” State Ton-
nage Tax Cases, 12 Wall. 204, 213 (1871) (emphasis deleted);
cf. 182 P. 3d, at 622, and n. 43. Valdez says that its tax is
just such a value-related tax on personal property and conse-
quently falls outside the scope of the Clause. Brief for Re-
spondent 16-23.

Our problem with this argument, however, is that the
Court later made clear that the Clause does not apply to
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“taxation” of vessels “as property in the same manner
as other personal property owned by citizens of the State.”
“[Wlhere” vessels “are not taxed in the same manner as
the other property of the citizens,” however, the “prohibition
.. . comes into play.” Wheeling, 99 U.S., at 284 (emphasis
added).

Viewed in terms of the purpose of the Clause, this qualifi-
cation is important. It means that, in order to fund services
by taxing ships, a State must also impose similar taxes upon
other businesses. And that fact may well operate as a check
upon a State’s ability to impose a tax on ships at rates that
reflect an effort to take economic advantage of the port’s
geographically based position. After all, the presence of
other businesses subject to the tax, particularly businesses
owned and operated by state residents, threatens political
concern and a potential ballot-box issue, were rates, say, to
get out of hand. See Cooley v. Board of Wardens of Port of
Philadelphia ex rel. Soc. for Relief of Distressed Pilots, 12
How. 299, 315 (1852); cf. South Carolina Highway Dept. v.
Barnwell Brothers, Inc., 303 U. S. 177, 185, n. 2 (1938) (when
state action affecting interstate commerce “is of such a char-
acter that its burden falls principally upon those without the
state, legislative action is not likely to be subjected to those
political restraints which are normally exerted on legislation
where it affects adversely some interests within the state”).

Moreover, and at the very least, a “same manner” require-
ment helps to ensure that a value-related property tax dif-
fers significantly from a graduated tax on a ship’s capacity
and that the former is not simply a redesignation of the lat-
ter. See Packet Co., 95 U. S., at 88 (“ ‘It is the thing and not
the name that is to be considered’” (quoting Cooley, supra,
at 314)).

In our view, Valdez fails to satisfy this requirement. It
does not tax vessels “in the same manner as other personal
property” of those who do business in Valdez. Wheeling,
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supra, at 284. We can find little, if any, other personal prop-
erty that it taxes. According to the State of Alaska, Valdez
specifically exempts from property taxation motor vehicles,
aircraft, and other vehicles, as well as business machinery.
See Dept. of Community and Economic Development, Divi-
sion of Community and Business Development, Office of
the State Assessor, Alaska Taxable 2001, p. 20 (Jan. 2002)
(Table 4), online at http://www.commerce.state.ak.us/dca/
Taxable/AKTaxable2001.pdf (as visited June 10, 2009, and
available in Clerk of Court’s case file).

We concede, as Valdez points out, that a different Valdez
ordinance imposes what it characterizes as a value-based
property tax on mobile homes, trailers, and recreational ve-
hicles. Valdez Municipal Code §3.12.022 (2008); Brief for
Respondent 24-25. But that same ordinance exempts those
vehicles from its property tax unless they are “affixed” to
a particular site. Hence, whatever words the City uses to
describe the tax imposed on mobile homes, trailers, and rec-
reational vehicles, Valdez in fact taxes those vehicles only
when they constitute a form, not of personal property, but of
real property (like a home). See §3.12.022 (providing that
“trailers and mobile homes” are “subject to taxation” when
they are classified as “real property”).

Valdez also points to a separate city ordinance that im-
poses a tax “on all taxable property taxable under Alaska
Statutes Chapter 43.56.” §3.28.010 (2008). The Alaska
Statutes Chapter identifies as taxable “aircraft and motor
vehicles” the operation of which “relates to” the “exploration
for, production of, or pipeline transportation of gas or unre-
fined oil.” Alaska Stat. §43.56.210 (2008). Valdez claims
that its tax on ships is simply another form of this value-
related tax on oil-related property.

Valdez did not make this claim in the lower courts, how-
ever. Nor does the State of Alaska (which has filed a brief
in support of Valdez) support this particular claim. Brief
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for State of Alaska et al. as Amici Curiae 32-33. Thus, we
lack the State’s explanation of just how the tax on oil-related
vehicles works. And, lacking precise information, we might
ordinarily decline to consider this claim. See, e.g., Cling-
man v. Beaver, 544 U. S. 581, 597-598 (2005).

Nonetheless, the parties have argued the matter in their
briefs here; and our deciding the matter now will reduce the
likelihood of further litigation. We may make exceptions to
our general approach to claims not raised below; and for
these reasons we shall do so. See Granfinanciera, S. A. v.
Nordberg, 492 U. S. 33, 39 (1989).

Addressing the claim on the basis of the briefs and what
we have gleaned from publicly available sources, we note
that Valdez’s ship tax differs from the tax on other oil-related
property in several ways. The former is a purely municipal
tax. The City imposes it; the City alone determines what
property is subject to the tax; the City establishes the rate
of taxation; the City values the property; the City resolves
evaluation disputes; the City issues assessment notices; the
City collects the tax; and the City (as far as we can tell)
keeps the revenue without any restrictions. See Valdez Mu-
nicipal Code §3.12.020(A)(1) (2008); §3.12.060; §3.12.020(B);
§§3.12.090-3.12.100; §3.12.210(A) (2001); Valdez, Alaska,
Resolution No. 00-15, App. to Pet. for Cert. 53a—56a.

The latter is primarily a state-level tax. The State im-
poses it. In fact, Valdez’s city manager characterized the
oil-property tax as involving “property taxed by the State
... and [raising revenue] subsequently shared with the City.”
App. 46 (affidavit of Dave Dengel). In addition, the State
determines the type of property subject to the tax; the State
forbids the municipality to exempt any property it desig-
nates as taxable; the State regulates the rate of taxation
that may be applied to property it designates as taxable; the
State issues assessment notices; the State resolves evalua-
tion disputes; and the State, while permitting the municipal-
ity to set the precise tax rate and to collect the tax, im-
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poses certain kinds of limits upon the amount of the result-
ing revenue that the municipality may raise that, in effect,
provide a check against excessive rates. See Alaska
Stat. §43.56.010(b) (2008); §43.56.210(5)(A); 15 Alaska
Admin. Code §56.010 (2009); §§56.015-56.040; Alaska
Stat. §§29.45.080(b), (c) (2008); §43.56.010(c).

These differences matter. For one thing, they mean that
any ordinary oil-related business, other than ships, that finds
the tax imposed upon its movable property too burdensome
must complain to the State, not to the City, for it is the State
that is in charge of setting the manner of assessment and
valuation. At the same time, an oil tanker that finds the
vessel tax too burdensome must complain to the City, not to
the State, for the State has nothing to do with the rate, valu-
ation, or assessment of that particular tax.

For another thing, they mean that there is no effective
electorate-related check (comparable to the check available
where a property tax is more broadly imposed) upon the
City’s vessel-taxing power. The City’s property tax hits
ships and only ships; it is not constrained by any need to
treat ships and other business property alike. Taken to-
gether, these two considerations mean that Valdez’s property
tax lacks the safeguards implied by this Court’s statements
that a property tax on ships escapes the scope of the Ton-
nage Clause only when that tax is imposed upon ships “in the
same manner” as it is imposed on other forms of property.

THE CHIEF JUSTICE contends that a State may never im-
pose a property tax on a vessel belonging to a citizen of an-
other State, even if that vessel is taxed in the “same manner”
as other personal property in the taxing State. See post, at
17-18 (opinion concurring in part and concurring in judg-
ment). But, as THE CHIEF JUSTICE concedes, this Court
held in the State Tomnage Tax Cases and Wheeling that
vessels belonging to a State’s own citizens may be subject to
a property tax when the vessels are taxed in the same man-
ner as other personal property owned by citizens of that
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State. At the time those cases were decided, the home port
doctrine was still in effect, which meant that vessels were
taxable solely by the owner’s domicil State. Since the State
Tonnage Tax Cases and Wheeling, the home port doctrine
has been abandoned, and States are now permitted to tax
vessels belonging to citizens of other States that develop
a tax situs in the nondomiciliary State, provided the tax
is fairly apportioned. See, e.g., Ott v. Mississippt Valley
Barge Line Co., 336 U.S. 169, 172-174 (1949); Japan Line,
441 U. S., at 442-443. Given this evolution in the law gov-
erning interstate taxation since our decisions in the State
Tonnage Tax Cases and Wheeling, there is little reason to
think that the ability of a State to tax vessels in the “same
manner” as other personal property applies only to vessels
owned by citizens of the taxing State. In any event, we
need not decide this issue because it is clear that the vessels
subject to the City’s ordinance are not taxed in the same
manner as other personal property.

As far as we can tell, then, Valdez applies a value-based
personal property tax to ships and to no other property at
all. It does so in order to obtain revenue for general city
purposes. The tax, no less than a similar duty, may (depend-
ing upon rates) “ta[x] the consumption” of those in other
States. See 3 Records of the Federal Convention of 1787,
at 519 (reprinting letter from James Madison to Professor
Davis, 1832). It is consequently the kind of tax that the
Tonnage Clause forbids Valdez to impose without the consent
of Congress, consent that Valdez lacks.

* * *

We conclude that the tax is unconstitutional. We reverse
the contrary judgment of the Supreme Court of Alaska.
And we remand the case for further proceedings.

It is so ordered.
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CHIEF JUSTICE ROBERTS, with whom JUSTICE THOMAS
joins, concurring in part and concurring in the judgment.

I agree with the Court’s conclusion that the Valdez tax is
unconstitutional “[blecause the imposition of the tax depends
on a factor related to tonnage and that tonnage-based tax is
not for services provided to the vessel.” Ante, at 10. The
plurality goes on, however, to reject the city’s argument that
the tax may be sustained as a property tax similar to ones
the city imposes on other property. The plurality rejects
that argument on the ground that the city in fact does not
impose similar taxes on other property. Amte, at 11-16.
I would instead reject the argument on the ground that it
does not matter.

The Tonnage Clause applies to “any Duty of Tonnage,” re-
gardless of how that duty compares to other commercial
taxes. U.S. Const., Art. I, §10, cl. 3. The free flow of mari-
time commerce was so important to the Framers that they
grouped the prohibition on tonnage duties with bans on keep-
ing troops or ships of war, entering into compacts with other
States or foreign powers, and engaging in war. Ibid. In
light of the Framers’ goal to promote trade, and the language
of the Clause, I do not see how an unconstitutional tax on
maritime commerce becomes permissible when bundled with
taxes on other activities or property. If States wish to use
their geographical position to tax national maritime com-
merce, they must get Congress’s consent—just as they must
to engage in the other activities prohibited by Clause 3.

The majority responds that nothing in the history of the
Clause, its purpose, or this Court’s interpretation of it sug-
gests that it bans all taxes on vessels using a port. Ante,
at 9. The majority’s list of interpretive tools tellingly leaves
out one—the words the Framers used. The Clause by its
terms provides that “No State shall, without the Consent of
Congress, lay any Duty of Tonnage.” U. S. Const., Art. 1.,
§10, cl. 3 (emphasis added). The majority correctly con-
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cludes that the Valdez tax is a tonnage duty, ante, at 10, and
that should be the end of the matter.

The majority also objects that this approach would give
vessels “preferential treatment,” when the Clause only pro-
tects vessels from discrimination. Amnte, at 9. But the
Clause says nothing about discrimination, and it should
hardly come as a surprise that a constitutional ban on ton-
nage duties would give preferential treatment to vessels.
Such protection reflects the high value the Framers placed
on the free flow of maritime commerce. See State Tonnage
Tax Cases, 12 Wall. 204, 214 (1871) (“Prior to the adoption of
the Constitution the States . .. levied duties on imports and
exports and duties of tonnage, and it was the embarrass-
ments growing out of such regulations and conflicting obli-
gations which mainly led to the abandonment of the Confed-
eration and to the more perfect union under the present
Constitution”).

The plurality appears to be driven to its tax-comparison
analysis only in responding to the city’s contention that the
tax is exempt from the Tonnage Clause under the State Ton-
nage Tax Cases, supra, and Transportation Co. v. Wheeling,
99 U. S. 273 (1879). Neither of those cases has any bearing
here. Both cases make clear that they apply only to taxa-
tion of property owned by citizens of the State. See State
Tonnage Tax Cases, supra, at 213 (referring to “[t]laxes lev-
ied by a State upon ships and vessels owned by the citizens
of the State” (emphasis added)); Wheeling, supra, at 284
(“Property . .. when belonging to a citizen of the State living
within her territory . . . is the subject of State taxation”
(emphasis added)). We have never held that the Tonnage
Clause allows such property taxes to be imposed on visiting
ships. Doing so would allow easy evasion of the important
principles of the Clause.

Both the plurality and JUSTICE STEVENS suggest that the
evolution of the “home port doctrine” sheds light on how to
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read the Tonnage Clause. See ante, at 15-16; post, at 22,
n. 1 (dissenting opinion). I disagree. Under the home port
doctrine, Polar Tankers “could not be taxed in [Valdez] at
all,” even if the tax were not a tonnage duty. Japan Line,
Ltd. v. County of Los Angeles, 441 U. S. 434, 442 (1979); Hays
v. Pacific Mail S. S. Co., 17 How. 596, 599 (1855). In con-
trast, the Tonnage Clause forbids only tonnage duties, and
would permit Valdez to impose other taxes on visiting
ships—for example, “a reasonable charge for” the service of
“policing of a harbor.” Clyde Mallory Lines v. Alabama ex
rel. State Docks Comm’n, 296 U. S. 261, 267, 266 (1935). The
demise of the home port doctrine is in no way inconsistent
with reading the Tonnage Clause, as written, to ban all ton-
nage duties. See Japan Line, supra, at 439, n. 3 (rejecting
home port doctrine while expressly not reaching Tonnage
Clause argument).

In any case, because the Court has determined that Val-
dez’s tax is unlike other municipal taxes, it does not decide
whether a tonnage duty would be unconstitutional when
other similar property is taxed. See ante, at 16; post this
page and 20 (ALITO, J., concurring in part and concurring in
judgment). Whatever other taxes the city might impose,
this tax “operate[s] to impose a charge for the privilege of
entering . . . or lying in” the port of Valdez, and is a duty of
tonnage for that reason. Clyde Mallory, supra, at 265-266.
I therefore concur in the judgment.

JUSTICE ALITO, concurring in part and concurring in the
judgment.

I join the opinion of the Court, except for Part II-B-2,
which might be read to suggest that the tax at issue here
would be permitted under the Tonnage Clause if the tax
were a property tax levied in the same manner on other per-
sonal property within the jurisdiction. It is sufficient for
present purposes that the Valdez tax is not such a personal
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property tax and therefore, even if the Tonnage Clause per-
mits a true, evenhanded property tax to be applied to ves-
sels, the Valdez tax is an unconstitutional duty of tonnage.

JUSTICE STEVENS, with whom JUSTICE SOUTER joins,
dissenting.

The Tonnage Clause prohibits the States and their political
subdivisions from charging ships for the privilege of using
their ports. Because this case does not involve such a
charge, I respectfully dissent.

I

The Tonnage Clause commands that “No State shall, with-
out the Consent of Congress, lay any Duty of Tonnage.”
U. S. Const., Art. I, §10, cl. 3. As the Court asserts, the
purpose of the Clause is to prevent States with convenient
ports from abusing the privileges their natural position af-
fords. See ante, at 7. Thus, the pertinent inquiry in deter-
mining whether an exaction violates the Clause’s prohibi-
tions is whether the charge is “‘in its essence a contribution
claimed for the privilege of arriving and departing from a
port.””  Transportation Co. v. Wheeling, 99 U. S. 273, 283—
284 (1879) (quoting Cannon v. New Orleans, 20 Wall. 577, 581
(1874)); see Clyde Mallory Lines v. Alabama ex rel. State
Docks Comm’n, 296 U. S. 261, 2656-266 (1935). In applying
that principle, we have been cognizant of its limits.

By its terms, the Tonnage Clause prohibits States from
imposing a duty on ships based on their internal cubic capac-
ity, see id., at 265, and it similarly prohibits charges that
“effect the same purpose” as a duty of tonnage—for instance,
by imposing a duty based “on the number of masts, or of
mariners, the size and power of the steam-engine, or the
number of passengers which she carries,” Passenger Cases, 7
How. 283, 458-459 (1849) (opinion of Grier, J.). By contrast,
charges levied for other purposes are outside the Clause’s
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reach. This Court has often approved charges for services
rendered to ships to ensure their safe and convenient use of
a port. See Clyde Mallory, 296 U. S., at 266-267. And the
federal interest in protecting access to the ports generally
does not prevent States from charging shipowners those
taxes and fees that the States are also authorized to levy on
other property. See Wiggins Ferry Co. v. East St. Louzs,
107 U. S. 365, 375, 376 (1883) (upholding a “license tax” “laid
upon the business of keeping a ferry”); Wheeling, 99 U. S., at
279 (upholding a property tax on ships).

More than a century ago, we noted that it was “too well
settled to admit of question that taxes levied by a State,
upon ships or vessels owned by the citizens of the State, as
property, based on a valuation of the same as property, to
the extent of such ownership, are not within the prohibition
of the Constitution.” Ibid. Just as “[dJraymen may be
compelled to pay a license tax on every dray owned by them,
hackmen on every hack, [and] tavernkeepers on their taverns
in proportion to the number of the rooms which they keep
for the accommodation of guests,” so too can a State charge
the operator of a ferry a “tax upon the boats which he em-
ploys.”  Wiggins Ferry, 107 U.S., at 375. “[V]essels of all
kinds are liable to taxation as property in the same manner
as other personal property owned by citizens of the State.”
Wheeling, 99 U. S., at 284; State Tonnage Tax Cases, 12 Wall.
204, 212-213 (1871).

From Wheeling and the State Tonnage Tax Cases, two
principles emerge regarding the circumstances under which
States may levy property taxes on ships. First, the State
seeking to levy the tax must show that the ship has sufficient
contacts with the jurisdiction to establish a tax situs there.
In our earlier cases, the existence of the situs was deter-
mined by the citizenship of the ship’s owner, see Wheeling,
99 U. S, at 279; State Tonnage Tax Cases, 12 Wall., at 213,
but a tax situs can also be created by a property’s substantial
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contacts with a jurisdiction.! The requirement of a tax situs
serves to distinguish property taxes from fees charged for
the privilege of entering a port, which the Court has consist-
ently found to violate the prohibition against duties of ton-
nage. See, e.g., Cannon, 20 Wall., at 581 (holding unconsti-
tutional “a tax upon every vessel which stops” in the city’s
jurisdictional waters); Steamship Co. v. Portwardens, 6 Wall.
31, 33 (1867) (invalidating a tax imposed “upon every ship
entering the port” and “collected upon every entry”).

Our cases also require that property taxes on ships, as
with other property, be calculated based on the ship’s value.
When a State levies a property tax on ships, the prohibition
of the Tonnage Clause comes into play only if the ships are
“not taxed in the same manner as the other property of the
citizens, or where the tax is imposed upon the vessel as an
instrument of commerce, without reference to the value as
property.” Wheeling, 99 U. S., at 284. Although the mean-
ing of Wheeling’s “same manner” language is not immedi-

! Previously, courts followed the common-law “home port” doctrine, pur-
suant to which a ship could be taxed only by the State in which its owner
was domiciled. See Pullman’s Palace Car Co. v. Pennsylvania, 141 U. S.
18, 23-24 (1891). That doctrine has since “yielded to a rule of fair appor-
tionment among the States,” permitting any jurisdiction with which a ship
has had sufficient contacts to establish a tax situs to levy a property tax
on the ship in proportion to the ship’s contacts with the jurisdiction. See
Japan Line, Ltd. v. County of Los Angeles, 441 U. S. 434, 442-443 (1979);
see also Standard Oil Co. v. Peck, 342 U. S. 382, 383 (1952). We have
roundly rejected the doctrine in cases involving ships moving in interstate
operations along the inland waters. See ibid. And in the context of
ocean-going ships, we have referred to the doctrine as “‘anachronistic’”
and all but “‘abandoned,’” noting that “to rehabilitate the ‘home port doc-
trine’ as a tool of Commerce Clause analysis would be somewhat odd.”
Japan Line, 441 U. S., at 443. 1In light of these developments, it is odd
indeed that THE CHIEF JUSTICE endeavors to distinguish Transportation
Co. v. Wheeling, 99 U. S. 273 (1879), and the State Tonnage Tax Cases, 12
Wall. 204 (1871), as “applyling] only to taxation of property owned by
citizens of the State.” See ante, at 18 (opinion concurring in part and
concurring in judgment).
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ately apparent, the remainder of the opinion emphasizes the
importance of the method by which the tax on the petition-
er’s ships was calculated—. e., “based on a valuation of the
same as property”’—rather than the city’s taxation of other
property in the jurisdiction. Id., at 279; see id., at 284.

Our decision in the State Tonnage Tax Cases is to the same
effect, as we held that taxes levied on ships “as property,
based on a valuation of the same as property, are not within
the prohibition of the Constitution,” but if States tax ships
“by a tonnage duty, or indirectly by imposing the tax upon
the master or crew, they assume a jurisdiction which they
do not possess.” 12 Wall., at 213, 214 (emphasis in original).
Indeed, each of the taxes challenged in that case was in-
validated because it was “levied on the steamboats wholly
irrespective of the value of the vessels as property, and
solely and exclusively on the basis of their cubical contents.”
Id., at 217; see id., at 224 (holding the tax unconstitutional
because “the amount of the tax depends upon the carry-
ing capacity of the steamboat and not upon her value as prop-
erty”).2 Thus, in both Wheeling and the State Tonnage
Tax Cases, the method by which the challenged tax was
calculated was essential to the Court’s determination of its
validity.

The tax in this case has both of the critical characteristics
of a legitimate property tax. It is undisputed that petition-
er’s ships “are taxed based on their value, and only those
[ships] that have acquired a taxable situs in Valdez are
taxed.” 182 P. 3d 614, 622 (Alaska 2008). Accordingly,

2The Court seems to conflate these methods of calculating taxes on
ships, as it asserts that “a tax on the value of such vessels is closely corre-
lated with cargo capacity” and concludes that the tax in this case “depends
on a factor related to tonnage.” Ante, at 10; see also ante, at 17 (opinion
of ROBERTS, C. J.). This is contrary to our longstanding recognition that
a ship’s capacity is not a proxy for its value: “[T]he experience of every
one shows that a small steamer, new and well built, may be of much
greater value than a large one, badly built or in need of extensive repairs.”
State Tonnage Tax Cases, 12 Wall., at 224.
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I would uphold the Alaska Supreme Court’s decision sustain-
ing the tax against petitioner’s Tonnage Clause challenge.

The plurality reaches the opposite conclusion because it
reads Wheeling’s “same manner” language to impose a dif-
ferent limitation on the States’ power to tax ships. Accord-
ing to the plurality, “in order to fund services by taxing
ships, a State must also impose similar taxes upon other
businesses.” Ante, at 12. As discussed above, Wheeling
and the State Tonnage Cases are better read to require that
property taxes on ships be assessed based on the value of
the ship rather than its tonnage. But even if the “same
manner” requirement did not clearly refer to the method of
calculating the tax, the phrase could not bear the weight the
plurality places on it. And there is no other support in our
cases or in the text of the Tonnage Clause for a rule that
conditions a State’s exercise of its admitted authority to levy
property taxes on ships upon its decision also to tax other
property within its jurisdiction.

Under the plurality’s reading, the same tax could be a
“Duty of Tonnage” in one instance and not in another de-
pending on taxing decisions wholly outside the Clause’s
reach. Far from being compelled by our earlier cases, this
rule is in tension with our decisions noting the substantial
flexibility States must be afforded in making taxing decisions
and cautioning courts not to “subject the essential taxing
power of the State to an intolerable supervision.” Ohio Oil
Co. v. Conway, 281 U.S. 146, 159 (1930). That tension is
compounded by the inevitable difficulty States will have in
navigating the new rule, as the plurality does not suggest at
what point a State can be satisfied that it has taxed enough
other property that it may also tax ships without violating
the Clause’s prohibitions.

In support of its understanding of the “same manner” re-
quirement, the plurality asserts that the rule “helps to en-
sure that a value-related property tax differs significantly
from a graduated tax on a ship’s capacity and that the former
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is not simply a redesignation of the latter.” Amnte, at 12.
But our cases provide such assurance without resort to the
plurality’s strained reading. Because States and their polit-
ical subdivisions only have authority to tax property that
has established a tax situs in the jurisdiction, they cannot
levy such taxes on ships merely for the privilege of enter-
ing or leaving the port; much more substantial contact with
the jurisdiction is required. See Valdez Municipal Code
§3.12.020(C) (2008); Central R. Co. of Pa. v. Pennsylvania,
370 U. S. 607, 614-615 (1962). And it is that contact, rather
than entry into the port, that provides the basis for taxing
the ships. The tax situs requirement thus ensures that a
State cannot avoid the proscriptions of the Tonnage Clause
by redesignating a duty charged for the privilege of entering
the port as an ad valorem tax.

The facts of this case illustrate the point. Most of peti-
tioner’s ships spend 40 to 50 days per year in the Port of
Valdez. See App. 32-45. “[Als a group the tankers form a
continuous presence in the city.” 182 P. 3d, at 623. The
ships’ prolonged physical presence and extensive commercial
activities in the city have a substantial impact on the city’s
resources. On average, the ships’ presence adds 550 people
to the population of Valdez, increasing the city’s total popula-
tion by 10%. Those people, as well as the ships themselves,
require numerous public services, including harbor facilities,
roads, bridges, water supply, and fire and police protection.
Ibid. As the Alaska Supreme Court concluded, the chal-
lenged tax is therefore a legitimate property tax levied to
support the ships’ use of the city’s services. See ibid.

II

Even if the Tonnage Clause were properly understood to
permit a jurisdiction to levy a tax on ships only when other
property in the jurisdiction is also taxed, I would uphold the
challenged tax. Although the tax applies only to ships, see
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Valdez Municipal Code §3.12.020, other property in the city
is also subject to taxation.

First, §3.12.022 imposes a value-based property tax on
trailers, mobile homes, and recreational vehicles that are af-
fixed to a site and connected to utilities. The plurality
makes much of the requirement that the property be “‘af-
fixed’” to a particular site, concluding that “Valdez in fact
taxes those vehicles only when they constitute a form, not
of personal property, but of real property.” Amnte, at 13.
But the taxability of property pursuant to §3.12.022 is de-
termined in much the same way as the taxability of ships.
“A trailer or mobile home is conclusively presumed to be
affixed to the land” and may therefore be taxed if “it
has remained at a fixed site for more than ninety days.”
§3.12.022(C). Similarly, a shipowner can establish a tax
situs in Valdez and thus be subject to taxation if its ship is
“kept or used within the city for any ninety days or more.”
§3.12.020(C)(2)(c).> In both cases, the provision serves to
impose a tax on property that has developed substantial con-
tacts with the city. The plurality is thus wrong to conclude
that ships have been singled out for taxation.

Valdez also “levie[s] a tax” on all property taxable under
Alaska Statutes Chapter 43.56 at the same rate that applies
to other property taxed by the city. Valdez Municipal Code
§3.28.010.* The tax is imposed on property used “primarily
in the exploration for, production of, or pipeline transporta-
tion of gas or unrefined oil,” including machinery, equipment,
pumping stations, powerplants, aircraft and motor vehi-
cles, and docks and other port facilities. See Alaska Stat.

3 A ship can also establish a tax situs in Valdez if it is usually kept or
used within the city, travels to or within the city along regular routes,
or is necessary to the conduct of substantial business in the city.
§3.12.020(C)(2).

4 As the plurality notes, ante, at 13-14, Valdez did not raise this issue
in state court, and the parties have provided only limited briefing on the
issue.
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§§43.56.010, 43.56.210(5)(A) (2008). For several reasons,
this tax is more significant than the plurality acknowledges.
First, contrary to the plurality’s view, the tax appears to be
a municipal tax. Valdez Municipal Code §3.28.010 states
that the tax “is hereby levied” on “property taxable under
Alaska Statutes Chapter 43.56,” which in turn states that
“[a] municipality may levy” such taxes, §43.56.010(b). The
terms of these provisions indicate that the city has exercised
its express authority to levy such taxes. Given the myriad
types of property taxable under those provisions and the re-
quirement of Valdez Municipal Code §3.28.010 that the prop-
erty be taxed “at the rate of taxation that applies to other
property taxed by the city,” it seems clear that petitioner’s
ships are taxed in the “same manner” as other property even
as the plurality uses that term.

My view of the case would be the same even if the tax on
property used in oil production were imposed by the State
itself, as the plurality assumes. Whether the oil-production
tax and the challenged tax are levied by the same unit of
government has no relevance to the question whether the
latter violates the Constitution. The restriction imposed by
the Tonnage Clause is a command to the States limiting their
inherent taxing authority as sovereigns. The States’ politi-
cal subdivisions have no such inherent power and can levy
taxes only to the extent authorized by the State. See 16 E.
McQuillin, Law of Municipal Corporations §44.05, pp. 19-24
(rev. 3d ed. 2003); see also Wiggins Ferry, 107 U. S., at 375
(noting “[t]he power of [a State] to authorize any city within
her limits to impose a license tax” on ferries). Indeed, this
aspect of the relationship between States and their political
subdivisions is reflected in Alaska Stat. §43.56.010(b), which
authorizes municipalities to levy certain taxes and prevents
them from exempting particular property from taxation.
Because the city’s power to levy taxes derives from the
State, whether the city or the State levies the tax on oil-
production property is constitutionally irrelevant.
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Finally, it bears mention that the result in this particular
case does nothing to further the interests the Tonnage
Clause was intended to protect. As the Court acknowl-
edges, ante, at 7, the central purpose of the Clause is “to
prevent the seaboard States, possessed of important ports of
entry, from levying taxes on goods flowing through their
ports to inland States,” Youngstown Sheet & Tube Co. v.
Bowers, 358 U. S. 534, 556 (1959) (Frankfurter, J., dissenting
in part). Port Valdez is at the southern terminus of the
Trans Alaska Pipeline System, which carries oil extracted
from Alaska’s North Slope to Port Valdez where it is loaded
onto oil tankers belonging to petitioner and others for trans-
port to refineries in other States. Taxes imposed on ships
exporting that oil have the same effect on commerce in oil
as do taxes on oil-production property or the oil itself, and
Alaska’s authority to impose taxes on oil and oil-production
property is undisputed. From an economic or political point
of view, there is no difference between Alaska’s geographical
control over the area in which the oil is produced and the
port from which it is exported. Accordingly, no federal in-
terest is served by prohibiting Alaska or its political subdivi-
sions from taxing the oil-bearing ships that are continually
present in the State’s ports.

II1

The Tonnage Clause permits a State to levy a property
tax on ships whether or not it taxes other property. Were
that not the case, the challenged tax would still be permissi-
ble because Valdez also taxes mobile homes, trailers, and a
wide variety of property used in producing oil. Because the
tax in my view does not run afoul of the prohibitions of the
Tonnage Clause, I respectfully dissent.
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An alien “convicted of an aggravated felony any time after admission is
deportable.” 8 U. 8. C. §1227(a)(2)(A)(iii). An “aggravated felony” in-
cludes “an offense that . . . involves fraud or deceit in which the loss to
the . . . victims exceeds $10,000.” §1101(a)(43)(M)(i). Petitioner, an
alien, was convicted of conspiring to commit mail fraud and related
crimes. Because the relevant statutes did not require a finding of loss,
the jury made no such finding. However, at sentencing, petitioner stip-
ulated that the loss exceeded $100 million. He was sentenced to prison
and required to make $683 million in restitution. The Government sub-
sequently sought to remove him from the United States, claiming that
he had been convicted of an “aggravated felony.” The Immigration
Judge found that petitioner’s conviction fell within the “aggravated fel-
ony” definition. The Board of Immigration Appeals agreed, as did the
Third Circuit, which held that the Immigration Judge could inquire into
the underlying facts of a prior fraud conviction for purposes of deter-
mining whether the loss to the victims exceeded $10,000.

Held: Subparagraph (M)(i)’s $10,000 threshold refers to the particular cir-
cumstances in which an offender committed a fraud or deceit crime on
a particular occasion rather than to an element of the fraud or deceit
crime. Pp. 33-43.

(a) Words such as “crime,” “felony,” and “offense” sometimes refer to
a generic crime (a “categorical” interpretation), and sometimes refer to
the specific acts in which an offender engaged (“circumstance-specific”
interpretation). The basic argument favoring the “categorical” inter-
pretation rests upon Taylor v. United States, 495 U. S. 575, Chambers
v. United States, 555 U. S. 122, and James v. United States, 550 U. S.
192. These cases concerned the Armed Career Criminal Act (ACCA),
which enhances the sentence for firearm-law offenders who have prior
“violent felony” convictions, 18 U. S. C. §924(e). The Court held that
the word “felony” refers to a generic crime as generally committed.
Thus, for example, in James, the Court applied the “categorical method”
to determine whether an “attempted burglary” was a “violent felony.”
550 U. S., at 204-206. That method required the Court to examine “not
the unsuccessful burglary . . . attempted on a particular occasion, but
the generic crime of attempted burglary.” Chambers, supra, at 125.
Pp. 33-36.
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(b) Contrary to petitioner’s arguments, the “$10,000 loss” provision
at issue calls for a “circumstance-specific” interpretation, not a “categor-
ical” one. The “aggravated felony” statute of which it is a part differs
from ACCA in general, and the “$10,000 loss” provision differs specifi-
cally from ACCA’s provisions. Pp. 36-40.

(1) The “aggravated felony” statute at issue resembles ACCA when
it lists several “offenses” in language that must refer to generic crimes.
But other “offenses” are listed using language that almost certainly re-
fers to specific circumstances. Title 8 U. S. C. §1101(a)(43)(P), for ex-
ample, after referring to “an offense” that amounts to “falsely making,
forging, counterfeiting, mutilating, or altering a passport,” adds, “except
in the case of a first offense for which . . . the alien committed the offense
for the purpose of assisting . . . the alien’s spouse, child, or parent . . .
to violate a provision of this chapter.” The language about “forging . . .
passport[s]” may well refer to a generic crime, but the exception cannot
possibly refer to a generic crime, because there is no criminal statute
that contains any such exception. Subparagraph (M)(ii), which refers
to an offense “described in [26 U. S. C. §7201] (relating to tax evasion)
in which the revenue loss to the Government exceeds $10,000,” provides
another example. Because no § 7201 offense has a specific loss amount
as an element, the tax-evasion provision would be pointless, unless the
“revenue loss” language calls for circumstance-specific application.
Here, the question is to which category subparagraph (M)(i) belongs.
Pp. 36-38.

(2) Subparagraph (M)(i)’s language is consistent with a
circumstance-specific approach. The words “in which” (modifying “of-
fense”) can refer to the conduct involved “in” the commission of the
offense of conviction, rather than to the elements of the offense. More-
over, subparagraph (M)(i) appears just prior to subparagraph (M)(ii),
the tax-evasion provision, and their structures are identical. Where,
as here, Congress uses similar statutory language and similar statutory
structure in two adjoining provisions, it normally intends similar inter-
pretations. IBP, Inc. v. Alvarez, 546 U. 8. 21, 34. Additionally, apply-
ing a categorical approach would leave subparagraph (M)(i) with little,
if any, meaningful application. Only three federal fraud statutes appear
to contain a relevant monetary loss threshold. And at the time the
$10,000 threshold was added, only eight States had fraud and deceit
statutes in respect to which that threshold, as categorically interpreted,
would have full effect. Congress is unlikely to have intended subpara-
graph (M)() to apply in such a limited and haphazard manner.
Pp. 38-40.

(c) This Court rejects petitioner’s alternative position that fairness
calls for a “modified categorical approach” requiring a jury verdict or a
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judge-approved equivalent to embody a loss-amount determination, and
permitting the subsequent immigration court applying subparagraph
(M)(@) to examine only charging documents, jury instructions, and any
special jury finding, or their equivalents. The Court’s cases developed
the evidentiary list to which petitioner points for a very different pur-
pose, namely, to determine which statutory phrase (contained within a
statutory provision covering several different generic crimes) covered
a prior conviction. Additionally, petitioner’s proposal can prove im-
practical insofar as it requires obtaining from a jury a special verdict on
a fact that is not an element of the offense. Further, evidence of loss
offered by the Government must meet a “clear and convincing” standard
and the loss must be tied to the specific counts covered by the convic-
tion. These considerations mean that petitioner and others in similar
circumstances have at least one and possibly two opportunities to con-
test the loss amount, the first at the earlier sentencing and the second
at the deportation hearing. There was nothing unfair about the Immi-
gration Judge’s reliance on earlier sentencing-related material here.
The defendant’s sentencing stipulation and the court’s restitution order
show that the conviction involved losses considerably greater than
$10,000. Absent any conflicting evidence, this evidence is clear and con-
vincing. Pp. 41-43.
523 F. 3d 387, affirmed.

BREYER, J., delivered the opinion for a unanimous Court.

Thomas E. Moseley argued the cause for petitioner. With
him on the briefs was Peter C. Salerno.

Curtis E. Gannon argued the cause for respondent. With
him on the brief were Solicitor General Kagan, Acting As-
sistant Attorney General Hertz, Deputy Solicitor General
Kneedler, Donald E. Keener, Jennifer J. Keeney, W. Man-
ning Evans, Holly M. Smith, Andrew C. MacLachlan, Saul
Greenstein, and Erica B. Miles.*

*Briefs of amici curiae urging reversal were filed for the American
Civil Liberties Union et al. by Jayashri Srikantiah, Cecillia D. Wang,
Lucas Guttentag, and Steven R. Shapiro; for the Asian American Justice
Center et al. by Vincent A. Eng, Karen K. Narasaki, David A. Kettel, and
Donald W. Yoo, for the National Association of Criminal Defense Lawyers
by Iris E. Bennett, Michael A. Hoffman, and Joshua L. Dratel; and for
Akio Kawashima et al. by Jenny Lin-Alva, Edward O. C. Ord, and Thomas
J. Whalen.
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JUSTICE BREYER delivered the opinion of the Court.

Federal immigration law provides that any “alien who is
convicted of an aggravated felony at any time after admis-
sion is deportable.” 8 U.S.C. §1227(a)(2)(A)(iii) (emphasis
added). A related statute defines “aggravated felony” in
terms of a set of listed offenses that includes “an offense
that . . . involves fraud or deceit in which the loss to the
victim or victims exceeds $10,000.” §1101(a)(43)(M)() (em-
phasis added). See Appendix A, infra. The question be-
fore us is whether the italicized language refers to an ele-
ment of the fraud or deceit “offense” as set forth in the
particular fraud or deceit statute defining the offense of
which the alien was previously convicted. If so, then in
order to determine whether a prior conviction is for the kind
of offense described, the immigration judge must look to the
criminal fraud or deceit statute to see whether it contains a
monetary threshold of $10,000 or more. See Taylor v.
United States, 495 U.S. 575 (1990) (so interpreting the
Armed Career Criminal Act). We conclude, however, that
the italicized language does not refer to an element of the
fraud or deceit crime. Rather it refers to the particular cir-
cumstances in which an offender committed a (more broadly
defined) fraud or deceit crime on a particular occasion.

I

Petitioner, an alien, immigrated to the United States in
1985. In 2002 he was indicted for conspiring to commit mail
fraud, wire fraud, bank fraud, and money laundering. 18
U. S. C. §§371, 1341, 1343, 1344, 1956(h). A jury found him
guilty. But because none of these statutes requires a find-
ing of any particular amount of victim loss, the jury made no
finding about the amount of the loss. At sentencing peti-
tioner stipulated that the loss exceeded $100 million. The
court then imposed a sentence of 41 months in prison and
required restitution of $683 million.
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In 2005 the Government, claiming that petitioner had been
convicted of an “aggravated felony,” sought to remove
him from the United States. The Immigration Judge found
that petitioner’s conviction was for crimes of fraud and de-
ceit; that the sentencing stipulation and restitution order
showed that the victims’ loss exceeded $10,000; and that peti-
tioner’s conviction consequently fell within the immigration
statute’s “aggravated felony” definition. See 8 U. S. C.
§§1101(a)(43)(M)(i), (U) (including within the definition of
“aggravated felony” any “attempt or conspiracy to commit”
a listed “offense”). The Board of Immigration Appeals
agreed. App. to Pet. for Cert. 44a-51a. So did the Third
Circuit. 523 F. 3d 387 (2008). The Third Circuit noted that
the statutes of conviction were silent as to amounts, but, in
its view, the determination of loss amounts for “aggravated
felony” purposes “requires an inquiry into the underlying
facts of the case.” Id., at 396 (internal quotation marks
omitted).

The Courts of Appeals have come to different conclusions
as to whether the $10,000 threshold in subparagraph (M)(i)
refers to an element of a fraud statute or to the factual cir-
cumstances surrounding commission of the crime on a spe-
cific occasion. Compare Conteh v. Gonzales, 461 F. 3d 45, 55
(CA1 2006) (fact-based approach); 523 F. 3d 387 (case below)
(same); Arguelles-Olivares v. Mukasey, 526 F. 3d 171, 178
(CA5 2008) (same), with Dulal-Whiteway v. United States
Dept. of Homeland Security, 501 F. 3d 116, 131 (CA2 2007)
(definitional approach); Kawashima v. Mukasey, 530 F. 3d
1111, 1117 (CA9 2008) (same); Obasohan v. United States
Atty. Gen., 479 F. 3d 785, 791 (CA1l 2007) (same). We
granted certiorari to decide the question.

II

The interpretive difficulty before us reflects the linguistic
fact that in ordinary speech words such as “crime,” “felony,”
“offense,” and the like sometimes refer to a generic crime,
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say, the crime of fraud or theft in general, and sometimes
refer to the specific acts in which an offender engaged on a
specific occasion, say, the fraud that the defendant planned
and executed last month. See Chambers v. United States,
555 U.S. 122, 125 (2009). The question here, as we have
said, is whether the italicized statutory words “offense that
involves fraud or deceit in which the loss to the . . . victims
exceeds $10,000” should be interpreted in the first sense
(which we shall call “categorical”), 1. e., as referring to a ge-
neric crime, or in the second sense (which we shall call
“circumstance-specific”), as referring to the specific way in
which an offender committed the crime on a specific occasion.
If the first, we must look to the statute defining the offense
to determine whether it has an appropriate monetary thresh-
old; if the second, we must look to the facts and circum-
stances underlying an offender’s conviction.

A

The basic argument favoring the first—i. e., the “generic”
or “categorical’—interpretation rests upon Taylor, Cham-
bers, and James v. United States, 550 U.S. 192 (2007).
Those cases concerned the Armed Career Criminal Act
(ACCA), a statute that enhances the sentence imposed upon
certain firearm-law offenders who also have three prior con-
victions for “a violent felony.” 18 U.S. C. §924(e). See Ap-
pendix B, infra. ACCA defines “violent felony” to include,
first, felonies with elements that involve the use of physical
force against another; second, felonies that amount to “bur-
glary, arson, or extortion” or that involve the use of explo-
sives; and third, felonies that “otherwise involv[e] conduct
that presents a serious potential risk of physical injury to
another.” §924(e)(2)(B).

In Taylor and James we held that ACCA’s language read
naturally uses the word “felony” to refer to a generic crime
as generally committed. Chambers, supra, at 125 (discuss-
ing Taylor, supra, at 602); James, supra, at 201-202. The
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Court noted that such an interpretation of the statute avoids
“the practical difficulty of trying to ascertain” in a later pro-
ceeding, “perhaps from a paper record” containing only a
citation (say, by number) to a statute and a guilty plea,
“whether the [offender’s] prior crime . . . did or did not in-
volve,” say, violence. Chambers, supra, at 125.

Thus in James, referring to Taylor, we made clear that
courts must use the “categorical method” to determine
whether a conviction for “attempted burglary” was a convic-
tion for a crime that, in ACCA’s language, “involve[d] con-
duct that presents a serious potential risk of physical injury
to another.” §924(e)(2)(B)(ii). That method required the
court to “examine, not the unsuccessful burglary the defend-
ant attempted on a particular occasion, but the generic crime
of attempted burglary.” Chambers, supra, at 125 (discuss-
ing James, supra, at 204-206).

We also noted that the categorical method is not always
easy to apply. That is because sometimes a separately num-
bered subsection of a criminal statute will refer to several
different crimes, each described separately. And it can hap-
pen that some of these crimes involve violence while others
do not. A single Massachusetts statute section entitled
“Breaking and Entering at Night,” for example, criminalizes
breaking into a “building, ship, vessel or vehicle.” Mass.
Gen. Laws, ch. 266, §16 (West 2006). In such an instance,
we have said, a court must determine whether an offender’s
prior conviction was for the violent, rather than the nonvio-
lent, break-ins that this single five-word phrase describes
(e. g., breaking into a building rather than into a vessel), by
examining “the indictment or information and jury instrue-
tions,” Taylor, 495 U. S., at 602, or, if a guilty plea is at issue,
by examining the plea agreement, plea colloquy, or “some
comparable judicial record” of the factual basis for the plea,
Shepard v. United States, 544 U. S. 13, 26 (2005).

Petitioner argues that we should interpret the subsection
of the “aggravated felony” statute before us as requiring use
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of this same “categorical” approach. He says that the stat-
ute’s language, read naturally as in Taylor, refers to a ge-
neric kind of crime, not a crime as committed on a particular
occasion. He adds that here, as in Taylor, such a reading
avoids the practical difficulty of determining the nature of
prior conduct from what may be a brief paper record, per-
haps noting only a statutory section number and a guilty
plea; or, if there is a more extensive record, combing through
that record for evidence of underlying conduct. Also, the
categorical approach, since it covers only criminal statutes
with a relevant monetary threshold, not only provides assur-
ance of a finding on the point, but also assures that the de-
fendant had an opportunity to present evidence about the
amount of loss.
B

Despite petitioner’s arguments, we conclude that the
“fraud and deceit” provision before us calls for a
“circumstance-specific,” not a “categorical,” interpretation.
The “aggravated felony” statute of which it is a part differs
in general from ACCA, the statute at issue in Taylor. And
the “fraud and deceit” provision differs specifically from
ACCA’s provisions.

1

Consider, first, ACCA in general. That statute defines
the “violent” felonies it covers to include “burglary, arson, or
extortion” and “crime[s]” that have “as an element” the use
or threatened use of force. 18 U. S. C. §§924(e)(2)(B)(1)-(ii).
This language refers directly to generic crimes. The stat-
ute, however, contains other, more ambiguous language, cov-
ering “crimel[s]” that “involv/e] conduct that presents a
serious potential risk of physical injury to another.” Ibid.
(emphasis added). While this language poses greater inter-
pretive difficulty, the Court held that it too refers to crimes
as generically defined. James, supra, at 202.
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Now compare the “aggravated felony” statute before us.
8 U.S.C.§1101(a)(43). We concede that it resembles ACCA
in certain respects. The “aggravated felony” statute lists
several of its “offenses” in language that must refer to
generic crimes. Subparagraph (A), for example, lists “mur-
der, rape, or sexual abuse of a minor.” See, e. g., Estrada-
Espinoza v. Mukasey, 546 F. 3d 1147, 1152 (CA9 2008) (en
banc) (applying the categorical approach to “sexual abuse”);
Singh v. Ashcroft, 383 F. 3d 144, 164 (CA3 2004) (same); San-
tos v. Gonzales, 436 F. 3d 323, 324 (CA2 2005) (per curiam,)
(same). Subparagraph (B) lists “illicit trafficking in a con-
trolled substance.” See Gousse v. Ashcroft, 339 F. 3d 91,
95-96 (CA2 2003) (applying categorical approach); Fernan-
dez v. Mukasey, 544 F. 3d 862, 871-872 (CA7 2008) (same);
Steele v. Blackman, 236 F. 3d 130, 136 (CA3 2001) (same).
And subparagraph (C) lists “illicit trafficking in firearms
or destructive devices.” Other sections refer specifically to
an “offense described in” a particular section of the Fed-
eral Criminal Code. See, e. g., subparagraphs (E), (H), (I),
), (L).

More importantly, however, the “aggravated felony” stat-
ute differs from ACCA in that it lists certain other “offenses”
using language that almost certainly does not refer to ge-
neric crimes but refers to specific circumstances. For exam-
ple, subparagraph (P), after referring to “an offense” that
amounts to “falsely making, forging, counterfeiting, mutilat-
ing, or altering a passport,” adds, “except in the case of a
first offense for which the alien . . . committed the offense
for the purpose of assisting . . . the alien’s spouse, child, or
parent . . . to violate a provision of this chapter.” (Empha-
sis added.) The language about (for example) “forging . . .
passport[s]” may well refer to a generic crime, but the itali-
cized exception cannot possibly refer to a generic crime.
That is because there is no such generic crime; there is no
criminal statute that contains any such exception. Thus if
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the provision is to have any meaning at all, the exception
must refer to the particular circumstances in which an of-
fender committed the crime on a particular occasion. See
also subparagraph (N) (similar exception).

The statute has other provisions that contain qualify-
ing language that certainly seems to call for circumstance-
specific application. Subparagraph (K)(ii), for example, lists
“offense[s] . . . described in section 2421, 2422, or 2423 of title
18 (relating to transportation for the purpose of prostitu-
tion) if committed for commercial advantage.” (Emphasis
added.) Of the three specifically listed criminal statutory
sections only one subsection (namely, §2423(d)) says any-
thing about commercial advantage. Thus, unless the “com-
mercial advantage” language calls for circumstance-specific
application, the statute’s explicit references to §§2421 and
2422 would be pointless. But see Gertsenshteyn v. United
States Dept. of Justice, 544 F. 3d 137, 144-145 (CA2 2008).

Subparagraph (M)(ii) provides yet another example. It
refers to an offense “described in section 7201 of title 26 (re-
lating to tax evasion) in which the revenue loss to the Gov-
ernment exceeds $10,000.” (Emphasis added.) There is no
offense “described in section 7201 of title 26” that has a spe-
cific loss amount as an element. Again, unless the “revenue
loss” language calls for circumstance-specific application, the
tax-evasion provision would be pointless.

The upshot is that the “aggravated felony” statute, unlike
ACCA, contains some language that refers to generic crimes
and some language that almost certainly refers to the spe-
cific circumstances in which a crime was committed. The
question before us then is to which category subparagraph
(M)@) belongs.

2

Subparagraph (M)(i) refers to “an offense that . . . involves
fraud or deceit in which the loss to the victim or victims
exceeds $10,000.” (Emphasis added.) The language of the
provision is consistent with a circumstance-specific approach.
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The words “in which” (which modify “offense”) can refer to
the conduct involved “in” the commission of the offense of
conviction, rather than to the elements of the offense.
Moreover, subparagraph (M)(i) appears just prior to subpar-
agraph (M)(ii), the internal revenue provision we have just
discussed, and it is identical in structure to that provision.
Where, as here, Congress uses similar statutory language
and similar statutory structure in two adjoining provisions,
it normally intends similar interpretations. IBP, Inc. v.
Alvarez, 546 U. S. 21, 34 (2005).

Moreover, to apply a categorical approach here would
leave subparagraph (M)(i) with little, if any, meaningful ap-
plication. We have found no widely applicable federal fraud
statute that contains a relevant monetary loss threshold.
See, e.¢g., 18 U.S. C. §§1341 (mail fraud), 1343 (wire fraud),
1344 (bank fraud), 371 (conspiracy to defraud the United
States), 666 (theft in federally funded programs), 1028 (fraud
in connection with identification documents), 1029 (fraud in
connection with access devices), 1030 (fraud in connection
with computers), 1347 (health care fraud), and 1348 (securi-
ties fraud). Petitioner has found only three federal fraud
statutes that do so, and those three contain thresholds not of
$10,000, but of $100,000 or $1 million, §§ 668 (theft by fraud of
an artwork worth $100,000 or more), 1031(a) (contract fraud
against the United States where the contract is worth at
least $1 million), and 1039(d) (providing enhanced penalties
for fraud in obtaining telephone records, where the scheme
involves more than $100,000). Why would Congress intend
subparagraph (M)(@i) to apply to only these three federal stat-
utes, and then choose a monetary threshold that, on its face,
would apply to other, nonexistent statutes as well?

We recognize, as petitioner argues, that Congress might
have intended subparagraph (M)(i) to apply almost exclu-
sively to those who violate certain state fraud and deceit
statutes. So we have examined state law. See Appendix
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C, imnfra. We have found, however, that in 1996, when Con-
gress added the $10,000 threshold in subparagraph (M)(i), see
Illegal Immigration Reform and Immigrant Responsibility
Act §321(a)(7), 110 Stat. 3009-628, 29 States had no major
fraud or deceit statute with any relevant monetary thresh-
old. In 13 of the remaining 21 States, fraud and deceit stat-
utes contain relevant monetary thresholds but with amounts
significantly higher than $10,000, leaving only 8 States with
statutes in respect to which subparagraph (M)@i)’s $10,000
threshold, as categorically interpreted, would have full ef-
fect. We do not believe Congress would have intended
(M)(i) to apply in so limited and so haphazard a manner.
Cf. Unated States v. Hayes, 555 U. S. 415, 427 (2009) (reaching
similar conclusion for similar reason in respect to a statute
referring to crimes involving “domestic violence”).

Petitioner next points to 8 U. S. C. § 1326, which criminal-
izes illegal entry after removal and imposes a higher maxi-
mum sentence when an alien’s removal was “subsequent
to a conviction for commission of an aggravated felony.”
§1326(b)(2). Petitioner says that a circumstance-specific ap-
proach to subparagraph (M)@i) could create potential consti-
tutional problems in a subsequent criminal prosecution
under that statute, because loss amount would not have been
found beyond a reasonable doubt in the prior criminal pro-
ceeding. The Government, however, stated in its brief and
at oral argument that the later jury, during the illegal reen-
try trial, would have to find loss amount beyond a reasonable
doubt, Brief for Respondent 49-50; Tr. of Oral Arg. 39-40,
eliminating any constitutional concern. Cf. Hayes, supra,
at 426.

We conclude that Congress did not intend subparagraph
(M)(i)’s monetary threshold to be applied categorically, 1. e.,
to only those fraud and deceit crimes generically defined to
include that threshold. Rather, the monetary threshold ap-
plies to the specific circumstances surrounding an offender’s
commission of a fraud and deceit crime on a specific occasion.
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Petitioner, as an alternative argument, says that we
should nonetheless borrow from Taylor what that case called
a “modified categorical approach.” He says that, for reasons
of fairness, we should insist that a jury verdict, or a judge-
approved equivalent, embody a determination that the loss
involved in a prior fraud or deceit conviction amounted to at
least $10,000. To determine whether that is so, petitioner
says, the subsequent immigration court applying subpara-
graph (M)(@i) should examine only charging documents, jury
instructions, and any special jury finding (if one has been
requested). If there was a trial but no jury, the subsequent
court should examine the equivalent judge-made findings.
If there was a guilty plea (and no trial), the subsequent court
should examine the written plea documents or the plea col-
loquy. To authorize any broader examination of the prior
proceedings, petitioner says, would impose an unreasonable
administrative burden on immigration judges and would
unfairly permit him to be deported on the basis of circum-
stances that were not before judicially determined to have
been present and which he may not have had an opportunity,
prior to conviction, to dispute.

We agree with petitioner that the statute foresees the use
of fundamentally fair procedures, including procedures that
give an alien a fair opportunity to dispute a Government
claim that a prior conviction involved a fraud with the rele-
vant loss to victims. But we do not agree that fairness re-
quires the evidentiary limitations he proposes.

For one thing, we have found nothing in prior law that so
limits the immigration court. Taylor, James, and Shepard,
the cases that developed the evidentiary list to which peti-
tioner points, developed that list for a very different pur-
pose, namely, that of determining which statutory phrase
(contained within a statutory provision that covers several
different generic crimes) covered a prior conviction. See
supra, at 34-35; Taylor, 495 U. S., at 602; Shepard, 544 U. S.,
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at 26. For another, petitioner’s proposal itself can prove im-
practical insofar as it requires obtaining from a jury a special
verdict on a fact that (given our Part II determination) is
not an element of the offense.

Further, a deportation proceeding is a civil proceeding in
which the Government does not have to prove its claim “be-
yond a reasonable doubt.” At the same time the evidence
that the Government offers must meet a “clear and convine-
ing” standard. 8 U. S. C. §1229a(c)(3)(A). And, as the Gov-
ernment points out, the “loss” must “be tied to the specific
counts covered by the conviction.” Brief for Respondent 44;
see, e. g., Alaka v. Attorney General of United States, 456
F. 3d 88, 107 (CA3 2006) (loss amount must be tethered to
offense of conviction; amount cannot be based on acquitted
or dismissed counts or general conduct); Knutsen v. Gonza-
les, 429 F. 3d 733, 739-740 (CAT 2005) (same). And the Gov-
ernment adds that the “sole purpose” of the “aggravated fel-
ony” inquiry “is to ascertain the nature of a prior conviction;
it is not an invitation to relitigate the conviction itself.”
Brief for Respondent 44 (internal quotation marks omitted).
Finally, the Board of Immigration Appeals, too, has recog-
nized that immigration judges must assess findings made at
sentencing “with an eye to what losses are covered and to
the burden of proof employed.” In re Babaisakov, 24 1. &
N. Dec. 306, 319 (2007).

These considerations, taken together, mean that petitioner
and those in similar circumstances have at least one and pos-
sibly two opportunities to contest the amount of loss, the first
at the earlier sentencing and the second at the deportation
hearing itself. They also mean that, since the Government
must show the amount of loss by clear and convincing evi-
dence, uncertainties caused by the passage of time are likely
to count in the alien’s favor.

We can find nothing unfair about the Immigration Judge’s
having here relied upon earlier sentencing-related material.
Petitioner’s own stipulation, produced for sentencing pur-
poses, shows that the conviction involved losses considerably
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greater than $10,000. The court’s restitution order shows
the same. In the absence of any conflicting evidence (and
petitioner mentions none), this evidence is clear and
convineing.

The Court of Appeals concluded that petitioner’s prior fed-
eral conviction consequently falls within the scope of subpar-
agraph (M)(i). And we affirm its judgment.

It is so ordered.

APPENDIXES
A

Section 101(a)(43) of the Immigration and Nationality Act,
as set forth in 8 U. S. C. §1101(a)(43), provides:

“The term ‘aggravated felony’ means—

“(A) murder, rape, or sexual abuse of a minor;

“(B) illicit trafficking in a controlled substance (as defined
in section 802 of title 21), including a drug trafficking crime
(as defined in section 924(c) of title 18);

“(O) illicit trafficking in firearms or destructive devices (as
defined in section 921 of title 18) or in explosive materials
(as defined in section 841(c) of that title);

“(D) an offense described in section 1956 of title 18 (relat-
ing to laundering of monetary instruments) or section 1957
of that title (relating to engaging in monetary transactions
in property derived from specific unlawful activity) if the
amount of the funds exceeded $10,000;

“(E) an offense described in—

“(i) section 842(h) or (i) of title 18, or section 844(d), (e),
(f), (g), (h), or (i) of that title (relating to explosive materi-
als offenses);

“(ii) section 922(g)(1), (2), (3), (4), or (5), (j), (), (0), (p),
or (r) or 924(b) or (h) of title 18 (relating to firearms of-
fenses); or

“(iii) section 5861 of title 26 (relating to firearms
offenses);
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“(F) a crime of violence (as defined in section 16 of title
18, but not including a purely political offense) for which the
term of imprisonment [is] at least one year;,

“(G) a theft offense (including receipt of stolen property)
or burglary offense for which the term of imprisonment [is]
at least one year;

“(H) an offense described in section 875, 876, 877, or 1202
of title 18 (relating to the demand for or receipt of ransom);

“(I) an offense described in section 2251, 2251A, or 2252 of
title 18 (relating to child pornography);

“(J) an offense described in section 1962 of title 18 (relat-
ing to racketeer influenced corrupt organizations), or an of-
fense described in section 1084 (if it is a second or subse-
quent offense) or 1955 of that title (relating to gambling
offenses), for which a sentence of one year imprisonment or
more may be imposed,;

“(K) an offense that—

“(i) relates to the owning, controlling, managing, or su-
pervising of a prostitution business;

“(ii) is described in section 2421, 2422, or 2423 of title 18
(relating to transportation for the purpose of prostitution)
if committed for commercial advantage; or

“(iii) is described in any of sections 1581-1585 or 1588—
1591 of title 18 (relating to peonage, slavery, involuntary
servitude, and trafficking in persons);

“(L) an offense described in—

“(i) section 793 (relating to gathering or transmitting
national defense information), 798 (relating to disclosure of
classified information), 2153 (relating to sabotage) or 2381
or 2382 (relating to treason) of title 18;

“(ii) section 421 of title 50 (relating to protecting the
identity of undercover intelligence agents); or

“(iii) section 421 of title 50 (relating to protecting the
identity of undercover agents);

“(M) an offense that—
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“(i) involves fraud or deceit in which the loss to the vie-
tim or victims exceeds $10,000; or

“(ii) is described in section 7201 of title 26 (relating to
tax evasion) in which the revenue loss to the Government
exceeds $10,000;

“(N) an offense described in paragraph (1)(A) or (2) of sec-
tion 1324(a) of this title (relating to alien smuggling), except
in the case of a first offense for which the alien has affirma-
tively shown that the alien committed the offense for the
purpose of assisting, abetting, or aiding only the alien’s
spouse, child, or parent (and no other individual) to violate a
provision of this chapter

“(O) an offense described in section 1325(a) or 1326 of this
title committed by an alien who was previously deported on
the basis of a conviction for an offense described in another
subparagraph of this paragraph;

“(P) an offense (i) which either is falsely making, forging,
counterfeiting, mutilating, or altering a passport or instru-
ment in violation of section 1543 of title 18 or is described in
section 1546(a) of such title (relating to document fraud) and
(ii) for which the term of imprisonment is at least 12 months,
except in the case of a first offense for which the alien has
affirmatively shown that the alien committed the offense for
the purpose of assisting, abetting, or aiding only the alien’s
spouse, child, or parent (and no other individual) to violate a
provision of this chapter;

“(Q) an offense relating to a failure to appear by a defend-
ant for service of sentence if the underlying offense is pun-
ishable by imprisonment for a term of 5 years or more;

“(R) an offense relating to commercial bribery, counter-
feiting, forgery, or trafficking in vehicles the identification
numbers of which have been altered for which the term of
imprisonment is at least one year;

“(S) an offense relating to obstruction of justice, perjury
or subornation of perjury, or bribery of a witness, for which
the term of imprisonment is at least one year;
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“(T) an offense relating to a failure to appear before a
court pursuant to a court order to answer to or dispose of a
charge of a felony for which a sentence of 2 years’ imprison-
ment or more may be imposed; and

“(U) an attempt or conspiracy to commit an offense de-

scribed in this paragraph.
“The term applies to an offense described in this paragraph
whether in violation of Federal or State law and applies to
such an offense in violation of the law of a foreign country
for which the term of imprisonment was completed within
the previous 15 years. Notwithstanding any other provision
of law (including any effective date), the term applies regard-
less of whether the conviction was entered before, on, or
after September 30, 1996.” (Footnotes omitted.)

B

Armed Career Criminal Act, 18 U. S. C. §924(e), provides:

“(1) In the case of a person who violates section 922(g) of
this title and has three previous convictions by any court
referred to in section 922(g)(1) of this title for a violent fel-
ony or a serious drug offense, or both, committed on occa-
sions different from one another, such person shall be fined
under this title and imprisoned not less than fifteen years,
and, notwithstanding any other provision of law, the court
shall not suspend the sentence of, or grant a probationary
sentence to, such person with respect to the conviction under
section 922(g).

“(2) As used in this subsection—

“(A) the term ‘serious drug offense’ means—

“(i) an offense under the Controlled Substances Act
(21 U. S. C. 801 et seq.), the Controlled Substances Im-
port and Export Act (21 U. S. C. 951 et seq.), or chapter
705 of title 46, for which a maximum term of imprison-
ment of ten years or more is prescribed by law; or

“(ii) an offense under State law, involving manufac-
turing, distributing, or possessing with intent to manu-
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facture or distribute, a controlled substance (as defined
in section 102 of the Controlled Substances Act (21
U. S. C. 802)), for which a maximum term of imprison-
ment of ten years or more is prescribed by law;,

“(B) the term ‘violent felony’ means any crime punish-
able by imprisonment for a term exceeding one year, or
any act of juvenile delinquency involving the use or carry-
ing of a firearm, knife, or destructive device that would be
punishable by imprisonment for such term if committed
by an adult, that—

“(i) has as an element the use, attempted use, or
threatened use of physical force against the person of
another; or

“(ii) is burglary, arson, or extortion, involves use of
explosives, or otherwise involves conduct that presents
a serious potential risk of physical injury to another;
and

“(C) the term ‘conviction’ includes a finding that a per-
son has committed an act of juvenile delinquency involving
a violent felony.”

C

We examined state statutes involving fraud or deceit in
effect in 1996, when Congress added the $10,000 threshold in
subparagraph (M)(i). See Illegal Immigration Reform and
Immigrant Responsibility Act of 1996, §321(a)(7), 110 Stat.
3009-628. While perhaps questions could be raised about
whether certain of the statutes listed below involve “fraud
or deceit” as required by subparagraph (M)(i), we give peti-
tioner the benefit of any doubt and treat the statute as
relevant.

1

In 29 States plus the District of Columbia, the main stat-
utes in effect in 1996 involving fraud and deceit either did
not have any monetary threshold or set a threshold lower
than $10,000 even for the most serious grade of the offense.
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Alabama: see, e. g., Ala. Code §§13A-8-2, 13A-8-3, 13A-9-
14, 13A-9-14.1, 13A-9-46, 13A-9-47, 13A-9-73 (1994). Ar-
kansas: see, e. g., Ark. Code Ann. §§5-36-103 (Supp. 1995),
5-37-203 (1993), 5-37-204, 5-37-207, 5-37-211. California:
see, e. g., Cal. Penal Code Ann. §§484, 487 (West 1985), 502.7
(West Supp. 1998). District of Columbia: see, e.g., D. C.
Code §§22-3821, 22-3823 (1996). Georgia: see, e.g., Ga.
Code Ann. §§16-8-3, 16-8-12, 16-9-33 (1996). Idaho: see,
e.g., Idaho Code §§18-2403 (Lexis 1987), 18-2407 (Lexis
Supp. 1996). Kentucky: see, e.g., Ky. Rev. Stat. Ann.
§514.040 (Lexis Supp. 1996). Louisiana: see, e. g., La. Stat.
Ann. §§$14:67, 14:67.11, 14:70.1, 14:70.4, 14:71, 14:71.1 (West
1997). Maryland: see, e. g., Md. Ann. Code, Art. 27, §§ 340,
342, 145, 230A, 230C, 230D (Lexis 1996). Massachusetts:
see, e. g., Mass. Gen. Laws, ch. 266, §§30, 37C (West 1996).
Michigan: see, e.g., Mich. Comp. Laws Ann. §§750.218,
750.271, 750.280, 750.219a, 750.356c (West 1991). Missis-
sippi: see, e.g., Miss. Code Ann. §§97-19-21, 97-19-35, 97—
19-39, 97-19-71, 97-19-83 (1994). Missouri: see, e. g., Mo.
Rev. Stat. §§570.030, 570.120, 570.130, 570.180 (1994). Mon-
tana: see, e. g., Mont. Code Ann. §§45-6-301, 45-6-313, 45—
6-315, 45-6-317 (1995). Nebraska: see, e. g., Neb. Rev. Stat.
Ann. §§28-512, 28-518, 28-631 (1995). Nevada: see, e.g.,
Nev. Rev. Stat. §§205.0832, 205.0835, 205.370, 205.380 (1995).
New Hampshire: see, e.g., N. H. Rev. Stat. Ann. §§6374,
637:11, 638:5, 638:20 (West 1996). North Carolina: see, e. g.,
N. C. Gen. Stat. Ann. §§14-100, 14-106, 14-113.13 (Lexis
1993). Oklahoma: see, e.g., Okla. Stat., Tit. 21, §§1451
(West 1991), 1462 (West Supp. 1993), 1541.1, 1541.2, 1541.3
(West 1991), 1541.4, 1550.2, 1662, 1663 (West Supp. 1993).
Pennsylvania: see, e.g., 18 Pa. Cons. Stat. §§3903, 3922,
4110, 4111 (1983), 4117 (Supp. 2009); but see §4105 (bad check
statute amended 1996 to introduce $75,000 threshold).
Rhode Island: see, e. g., R. 1. Gen. Laws §§11-18-6, 11-18-7,
11-18-8, 11-18-9, 11-41-4, 11-41-5, 11-41-29 (1994), 11-


http:14�113.13
http:14:67.11

Cite as: 557 U. S. 29 (2009) 49

Appendix C to opinion of the Court

41-30 (Supp. 1999). South Carolina: see, e.g., S. C. Code
Ann. §16-13-240 (2003). South Dakota: see, e. g., S. D. Cod-
ified Laws §§22-30A-3, 22-30A-10 (1988), 22-30A-17 (Supp.
1997). Utah: see, e. g., Utah Code Ann. §§76-6-405, 76—6—
412, 76-6-521, 76-10-1801 (Lexis 1996). Vermont: see, e. g.,
Vt. Stat. Ann., Tit. 13, §§2001, 2002, 2024, 2531, 2582 (1996).
Virginia: see, e. g., Va. Code Ann. §§18.2-178, 18.2-95, 18.2—
195 (Lexis 1996). Washington: see, e. g., Wash. Rev. Code
§§9A.56.020 (1994), 9A.56.030 (Supp. 2005). West Virginia:
see, e.g.,, W. Va. Code Ann. §61-3-24 (Lexis Supp. 1997).
Wisconsin: see, e.g., Wis. Stat. §§943.20, 943.395, 943.41
(1993-1994). Wyoming: see, e.g., Wyo. Stat. Ann. §§6-3—
407, 6-3-607, 6-3-802 (1997).

2

In 13 States, conviction under the main fraud and deceit
statutes in effect in 1996 could categorically qualify under
subparagraph (M)(i). But the relevant monetary thresholds
for these offenses—that is, the thresholds such that convic-
tion categorically would satisfy the monetary requirement of
subparagraph (M)(i)—were significantly higher than $10,000.
Additionally, a number of these States had statutes targeted
at particular kinds of fraud without any relevant monetary
threshold. Alaska: see, e.g., Alaska Stat. §§11.46.120,
11.46.180 (1996) ($25,000); but see, e. g., §11.46.285 (fraudu-
lent use of a credit card, no relevant monetary threshold).
Arizona: see, e.g., Ariz. Rev. Stat. Ann. §§13-1802 (West
1989), 13-2109 (West 2000) ($25,000); but see, e. g., §§ 13-2103
(receipt of anything of value by fraudulent use of a credit
card), 13-2204 (defrauding secured creditors), 13-2205 (de-
frauding judgment creditors), 13-2206 (West 1989) (fraud in
insolvency), all with no relevant monetary threshold. Colo-
rado: see, e. g., Colo. Rev. Stat. Ann. § 18-4-401 (Supp. 1996)
($15,000), but see, e. g., §§18-5-205 (fraud by check), 18-5-
207 (1986) (purchase on credit to defraud), both with no rele-
vant monetary threshold. Delaware: see, e.g., Del. Code
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Ann,, Tit. 11, §§841, 843 (1995) ($50,000); but see, e. g., §§ 903
(unlawful use of credit card), 913 (insurance fraud), 916
(home improvement fraud), all with no relevant monetary
threshold. Hawaii: see, e.g., Haw. Rev. Stat. §§708-830,
708-830.5 (Lexis 1994) ($20,000); but see, e. g., §§ 708-873 (de-
frauding secured creditors), 708-8100 (fraudulent use of a
credit card), 708-8100.5 (fraudulent encoding of a credit
card), 708-8103 (credit card fraud by a provider of goods or
services), all with no relevant monetary threshold. Indi-
ana: see, e.g., Ind. Code §§35-43-4-1, 35-43-4-2 (West
1993) ($100,000), 35-43-5-7.1 (West Supp. 1996) ($50,000);
but see, e.g., §§35-43-5-3 (deception), 35-43-5-4 (West
1993) (insurance and credit card fraud), 35-43-5-7 (welfare
fraud), 35-43-5-8 (fraud on financial institutions), all with no
relevant monetary threshold. Kansas: see, e. g., Kan. Stat.
Ann. §§21-3701 (1995), 21-3707 (Supp. 1996), 21-3729 (1995),
21-3846 (Supp. 1996) ($25,000). Minnesota: see, e. g., Minn.
Stat. §609.52 (1996) ($35,000). New Jersey: see, e. g., N. J.
Stat. Ann. §§2C:20-2, 2C:20-4, 2C:21-13, 2C:21-17 (West
1995) ($75,000); but see, e.g., §82C:21-6 (credit cards),
2C:21-12 (defrauding secured creditors), both without a rele-
vant monetary threshold. New Mexico: see, e. g., N. M. Stat.
Ann. §8§30-16-6 (1994), 30-33-13 (1997), 30-44-7 (1989), 30—
50-4 (1997) ($20,000); but see, e. g., §30-16-33 (1994) (credit
card fraud, no relevant monetary threshold). New York: see,
e.g., N. Y. Penal Law Ann. §§155.05 (West 1988), 155.40,
158.20 (West Supp. 1998), 176.25 ($50,000); but see, e.g.,
§§190.65 (scheme to defraud), 185.00 (fraud in insolvency),
185.05 (fraud involving security interest), all with no relevant
monetary threshold. Ohio: see, e. g., Ohio Rev. Code Ann.
§§2913.02, 2913.11, 2913.21, 2913.40, 2913.45, 2913.47, 2913.48
(Lexis 1996) ($100,000). Texas: see, e.g., Tex. Penal Code
Ann. §§31.02 (West 1994), 31.03, 35.02 (West Supp. 2003)
($20,000); but see, e.g., §32.31 (credit card or debit card
abuse, no relevant monetary threshold).
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3

In eight States, the main fraud and deceit statutes in effect
in 1996 had relevant monetary thresholds of $10,000. How-
ever, a number of these States also had statutes targeted
at particular kinds of fraud without any relevant monetary
threshold. Comnnecticut: see, e.g., Conn. Gen. Stat. Ann.
§§53a-119 (West Supp. 1996), 53a—-122 (West 1994); but see,
e. g., $§53a-128¢, 53a-128i (credit card crimes, no relevant
monetary threshold). Florida: see, e.g., Fla. Stat. Ann.
§§812.012 (1994), 812.014 (West Supp. 1996); but see, e.g.,
§§817.234 (insurance fraud), 817.61 (fraudulent use of credit
cards), both without a relevant monetary threshold. Illi-
nois: see, e. g., Ill. Comp. Stat. Ann., ch. 720, §5/16-1 (West
Supp. 1995 and 1995 Ill. Laws pp. 3925-3926); but see, e. g.,
§§5/17-6 (West 1993) (state benefits fraud), 5/17-9 (public aid
wire fraud), 5/17-10 (public aid mail fraud), 5/17-13 (1995 III.
Laws, at 2888) (fraudulent land sales), all without a rele-
vant monetary threshold. Jowa: see, e. g., lowa Code Ann.
§§714.1, 714.2 (West 1993), 714.8 (West 1993 and 1994 Iowa
Acts p. 46), 714.9 (West 1993). Maine: see, e.g., Me. Rev.
Stat. Ann., Tit. 17TA, §§354, 362 (1983); but see, e. g., §§902
(defrauding a creditor), 908 (1995 Me. Acts pp. 893-894)
(home repair fraud), both without relevant monetary thresh-
olds. North Dakota: see, e.g., N. D. Cent. Code Ann.
§§12.1-23-02, 12.1-23-05 (Lexis 1997). Oregon: see, e.g.,
Ore. Rev. Stat. §§164.085, 164.057 (1991); but see, e.g.,
§§165.055 (1993 Ore. Laws p. 1826) (fraudulent use of a credit
card), 165.692 (1995 Ore. Laws p. 1285), 165.990 (1991 and
1995 Ore. Laws, at 1285-1286) (false claims for health care
payments), both without a relevant monetary threshold.
Tennessee: see, e. g., Tenn. Code Ann. §§39-14-101, 39-14-
105, 39-14-118, 39-14-133 (1991).
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DISTRICT ATTORNEY’S OFFICE FOR THE THIRD
JUDICIAL DISTRICT ET AL. v. OSBORNE
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Respondent Osborne was convicted of sexual assault and other crimes in
state court. Years later, he filed this suit under 42 U.S.C. §1983,
claiming he had a due process right to access the evidence used against
him in order to subject it to DNA testing at his own expense. The
Federal District Court first dismissed his claim under Heck v. Hum-
phrey, 512 U. S. 477, holding that Osborne must proceed in habeas be-
cause he sought to set the stage for an attack on his conviction. The
Ninth Circuit reversed, concluding that §1983 was the proper vehicle
for Osborne’s claims. On remand, the District Court granted Osborne
summary judgment, concluding that he had a limited constitutional right
to the new testing under the unique and specific facts presented, 1. e.,
that such testing had been unavailable at trial, that it could be accom-
plished at almost no cost to the State, and that the results were likely
to be material. The Ninth Circuit affirmed, relying on the prosecutorial
duty to disclose exculpatory evidence under, e. g., Brady v. Maryland,
373 U. S. 83.

Held: Assuming Osborne’s claims can be pursued using § 1983, he has no
constitutional right to obtain postconviction access to the State’s evi-
dence for DNA testing. Pp. 62-75.

(a) DNA testing has an unparalleled ability both to exonerate the
wrongly convicted and to identify the guilty. The availability of new
DNA-testing technologies, however, cannot mean that every criminal
conviction, or even every criminal conviction involving biological evi-
dence, is suddenly in doubt. The task of establishing rules to harness
DNA’s power to prove innocence without unnecessarily overthrowing
the established criminal justice system belongs primarily to the legis-
lature. See Washington v. Glucksberg, 521 U.S. 702, 719. Forty-six
States and the Federal Government have already enacted statutes deal-
ing specifically with access to evidence for DNA testing. These laws
recognize the value of DNA testing but also the need for conditions on
accessing the State’s evidence. Alaska is one of a handful of States yet
to enact specific DNA-testing legislation, but Alaska courts are address-
ing how to apply existing discovery and postconviction relief laws to
this novel technology. Pp. 62-65.
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(b) The Court assumes without deciding that the Ninth Circuit was
correct that Heck does not bar Osborne’s §1983 claim. That claim
can be rejected without resolving the proper application of Heck.
P. 67.

(¢) The Ninth Circuit erred in finding a due process violation.
Pp. 67-75.

(1) While Osborne does have a liberty interest in pursuing the post-
conviction relief granted by the State, the Ninth Circuit erred in extend-
ing the Brady right of pretrial disclosure to the postconviction context.
Osborne has already been found guilty and therefore has only a limited
liberty interest in postconviction relief. See, e. g., Herrera v. Collins,
506 U.S. 390, 399. Instead of the Brady inquiry, the question is
whether consideration of Osborne’s claim within the framework of the
State’s postconviction relief procedures “offends some [fundamental]
principle of justice” or “transgresses any recognized principle of fun-
damental fairness in operation.” Medina v. California, 505 U. S. 437,
446, 448. Federal courts may upset a State’s postconviction relief
procedures only if they are fundamentally inadequate to vindicate the
substantive rights provided.

There is nothing inadequate about Alaska’s postconviction relief pro-
cedures in general or its methods for applying those procedures to per-
sons seeking access to evidence for DNA testing. The State provides
a substantive right to be released on a sufficiently compelling showing
of new evidence that establishes innocence. It also provides for discov-
ery in postconviction proceedings, and has—through judicial decision—
specified that such discovery is available to those seeking access to evi-
dence for DNA testing. These procedures are similar to those provided
by federal law and the laws of other States, and they satisfy due process.
The same is true for Osborne’s reliance on a claimed federal right to be
released upon proof of “actual innocence.” Even assuming such a right
exists, which the Court has not decided and does not decide, there is no
due process problem, given the procedures available to access evidence
for DNA testing. Pp. 67-72.

(2) The Court rejects Osborne’s invitation to recognize a freestand-
ing, substantive due process right to DNA evidence untethered from
the liberty interests he hopes to vindicate with it. In the circumstances
of this case, there is no such right. Generally, the Court is “reluctant
to expand the concept of substantive due process because guideposts
for responsible decisionmaking in this unchartered area are scarce and
open-ended.” Collins v. Harker Heights, 503 U. S. 115, 125. There is
no long history of a right of access to state evidence for DNA testing
that might prove innocence. “The mere novelty of such a claim is rea-
son enough to doubt that ‘substantive due process’ sustains it.” Reno
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v. Flores, 507 U. S. 292, 303. Moreover, to suddenly constitutionalize
this area would short circuit what has been a prompt and considered
legislative response by Congress and the States. It would shift to the
Federal Judiciary responsibility for devising rules governing DNA ac-
cess and creating a new constitutional code of procedures to answer the
myriad questions that would arise. There is no reason to suppose that
federal courts’ answers to those questions will be any better than those
of state courts and legislatures, and good reason to suspect the opposite.
See, e. g., Collins, supra, at 125. Pp. 72-75.

521 F. 3d 1118, reversed and remanded.

ROBERTS, C. J., delivered the opinion of the Court, in which SCALIA,
KENNEDY, THOMAS, and ALITO, JJ., joined. ALITO, J., filed a concurring
opinion, in which KENNEDY, J., joined, and in which THOMAS, J., joined as
to Part II, post, p. 75. STEVENS, J,, filed a dissenting opinion, in which
GINSBURG and BREYER, JJ., joined, and in which SOUTER, J., joined as to
Part I, post, p. 87. SOUTER, J., filed a dissenting opinion, post, p. 103.

Kenneth M. Rosenstein, Assistant Attorney General of
Alaska, argued the cause for petitioners. With him on the
briefs were Richard A. Svobodny, Acting Attorney General,
Talis J. Colberg, former Attorney General, Diane L. Wend-
landt, Assistant Attorney General, Roy T. Englert, Jr., and
Alan E. Untereiner.

Deputy Solicitor General Katyal argued the cause for the
United States as amicus curiae urging reversal. On the
brief were former Solicitor General Garre, Acting Assistant
Attorney General Friedrich, former Deputy Solicitor Gen-
eral Joseffer, and Curtis E. Gannon.

Peter J. Neufeld argued the cause for respondent. With
him on the brief were Barry C. Scheck, Nina R. Morrison,
David T. Goldberg, Kannon K. Shanmugam, Anna-Rose
Mathieson, Robert C. Bundy, and Randall S. Cavanaugh.*

*Briefs of amict curiae urging reversal were filed for the State of Cali-
fornia et al. by Edmund G. Brown, Jr., Attorney General of California,
Dane R. Gillette, Chief Assistant Attorney General, Donald E. de Nicola,
Deputy Solicitor General, Gerald A. Engler, Senior Assistant Attorney
General, and Enid A. Camps and Michael Chamberlain, Deputy Attor-
neys General, by John D. Seidel, Senior Assistant Attorney General of
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CHIEF JUSTICE ROBERTS delivered the opinion of the
Court.

DNA testing has an unparalleled ability both to exonerate
the wrongly convicted and to identify the guilty. It has the
potential to significantly improve both the criminal justice
system and police investigative practices. The Federal Gov-
ernment and the States have recognized this, and have de-
veloped special approaches to ensure that this evidentiary
tool can be effectively incorporated into established criminal
procedure—usually but not always through legislation.

Against this prompt and considered response, the respond-
ent, William Osborne, proposes a different approach: the rec-

Colorado, and by the Attorneys General for their respective States as
follows: Terry Goddard of Arizona, Dustin McDaniel of Arkansas, John
W. Suthers of Colorado, Joseph R. “Beaw” Biden III of Delaware, Bill
McCollum of Florida, Lawrence G. Wasden of Idaho, Thomas J. Miller of
Towa, Steve Six of Kansas, Jack Conway of Kentucky, James D. “Buddy”
Caldwell of Louisiana, G. Steven Rowe of Maine, Douglas F. Gansler of
Maryland, Martha Coakley of Massachusetts, Michael A. Cox of Michigan,
Lori Swanson of Minnesota, Jon Bruning of Nebraska, Kelly A. Ayotte
of New Hampshire, Gary K. King of New Mexico, Wayne Stenehjem of
North Dakota, W. A. Drew Edmondson of Oklahoma, Hardy Myers of
Oregon, Thomas W. Corbett, Jr., of Pennsylvania, Patrick C. Lynch of
Rhode Island, Lawrence E. Long of South Dakota, Robert E. Cooper, Jr.,
of Tennessee, Mark L. Shurtleff of Utah, Robert F. McDonnell of Virginia,
Robert M. McKenna of Washington, J. B. Van Hollen of Wisconsin, and
Bruce A. Salzburg of Wyoming; for the City of New York by Michael A.
Cardozo, Leonard J. Koerner, Edward F. X. Hart, and Drake A. Colley;
for the Council of State Governments et al. by Richard Ruda; and for
K. G. et al. by Paul G. Cassell.

Briefs of amici curiae urging affirmance were filed for the American
Civil Liberties Union et al. by Walter Dellinger, Irving L. Gornstein,
Shannon M. Pazur, Steven R. Shapiro, John W. Whitehead, and Barbara
E. Bergman; for Current and Former Prosecutors by Donald B. Ayer; for
Eleven Individuals Who Have Received Clemency Through DNA Testing
by Jeffrey L. Fisher, Pamela S. Karlan, Lawrence C. Marshall, Amy
Howe, Kevin K. Russell, and Thomas C. Goldstein,; for Individuals Exon-
erated by Post-Conviction DNA Testing by Paul A. Engelmayer; and for
Jeanette Popp et al. by Kenneth W. Starr and Mark T. Cramer.
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ognition of a freestanding and far-reaching constitutional
right of access to this new type of evidence. The nature of
what he seeks is confirmed by his decision to file this lawsuit
in federal court under 42 U. S. C. § 1983, not within the state
criminal justice system. This approach would take the de-
velopment of rules and procedures in this area out of the
hands of legislatures and state courts shaping policy in a fo-
cused manner and turn it over to federal courts applying the
broad parameters of the Due Process Clause. There is no
reason to constitutionalize the issue in this way. Because
the decision below would do just that, we reverse.

I
A

This lawsuit arose out of a violent crime committed 16
years ago, which has resulted in a long string of litigation in
the state and federal courts. On the evening of March 22,
1993, two men driving through Anchorage, Alaska, solicited
sex from a female prostitute, K. G. She agreed to perform
fellatio on both men for $100 and got in their car. The three
spent some time looking for a place to stop and ended up in
a deserted area near Earthquake Park. When K. G. de-
manded payment in advance, the two men pulled out a gun
and forced her to perform fellatio on the driver while the
passenger penetrated her vaginally, using a blue condom she
had brought. The passenger then ordered K. G. out of the
car and told her to lie face-down in the snow. Fearing for
her life, she refused, and the two men choked her and beat
her with the gun. When K. G. tried to flee, the passenger
beat her with a wooden axe handle and shot her in the head
while she lay on the ground. They kicked some snow on top
of her and left her for dead. 521 F. 3d 1118, 1122 (CA9 2008)
(case below); Osborne v. State, 163 P. 3d 973, 975-976 (Alaska
App. 2007) (Osborne II); App. 27, 42-44.

K. G. did not die; the bullet had only grazed her head.
Once the two men left, she found her way back to the road,
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and flagged down a passing car to take her home. Ulti-
mately, she received medical care and spoke to the police.
At the scene of the crime, the police recovered a spent shell
casing, the axe handle, some of K. G.’s clothing stained with
blood, and the blue condom. Jackson v. State, No. A-5276
ete. (Alaska App., Feb. 7, 1996), App. to Pet. for Cert. 117a.

Six days later, two military police officers at Fort Richard-
son pulled over Dexter Jackson for flashing his headlights at
another vehicle. In his car they discovered a gun (which
matched the shell casing), as well as several items K. G. had
been carrying the night of the attack. Id., at 116a, 118a—
119a. The car also matched the description K. G. had given
to the police. Jackson admitted that he had been the driver
during the rape and assault, and told the police that William
Osborne had been his passenger. 521 F. 3d, at 1122-1123;
423 F. 3d 1050, 1051-1052 (CA9 2005); Osborne v. State, 110
P. 3d 986, 990 (Alaska App. 2005) (Osborne I). Other evi-
dence also implicated Osborne. K. G. picked out his pho-
tograph (with some uncertainty) and at trial she identified
Osborne as her attacker. Other witnesses testified that
shortly before the crime, Osborne had called Jackson from
an arcade, and then driven off with him. An axe handle sim-
ilar to the one at the scene of the crime was found in Os-
borne’s room on the military base where he lived.

The State also performed DQ Alpha testing on sperm
found in the blue condom. DQ Alpha testing is a relatively
inexact form of DNA testing that can clear some wrongly
accused individuals, but generally cannot narrow the perpe-
trator down to less than 5% of the population. See Dept. of
Justice, National Comm’n on the Future of DNA Evidence,
The Future of Forensic DNA Testing 17 (NCJ 183697, 2000)
(hereinafter Future of Forensic DNA Testing); Dept. of Jus-
tice, National Comm’n on the Future of DNA Evidence, Post-
conviction DNA Testing: Recommendations for Handling Re-
quests 27 (NCJ 177626, 1999) (hereinafter Postconviction
DNA Testing). The semen found on the condom had a geno-
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type that matched a blood sample taken from Osborne, but
not ones from Jackson, K. G., or a third suspect named James
Hunter. Osborne is black, and approximately 16% of black
individuals have such a genotype. App. 117-119. In other
words, the testing ruled out Jackson and Hunter as possible
sources of the semen, and also ruled out over 80% of other
black individuals. The State also examined some pubic
hairs found at the scene of the crime, which were not suscep-
tible to DQ Alpha testing, but which state witnesses attested
to be similar to Osborne’s. App. to Pet. for Cert. 117a.

B

Osborne and Jackson were convicted by an Alaska jury of
kidnaping, assault, and sexual assault. They were acquitted
of an additional count of sexual assault and of attempted
murder. Finding it “‘nearly miraculous’” that K. G. had
survived, the trial judge sentenced Osborne to 26 years in
prison, with 5 suspended. Id., at 128a. His conviction and
sentence were affirmed on appeal. Id., at 113a-130a.

Osborne then sought postconviction relief in Alaska state
court. He claimed that he had asked his attorney, Sid-
ney Billingslea, to seek more discriminating restriction-
fragment-length-polymorphism (RFLP) DNA testing during
trial, and argued that she was constitutionally ineffective for
not doing so.! Billingslea testified that after investigation,
she had concluded that further testing would do more harm
than good. She planned to mount a defense of mistaken
identity, and thought that the imprecision of the DQ Alpha
test gave her “‘very good numbers in a mistaken identity,
cross-racial identification case, where the victim was in the

I RFLP testing, unlike DQ Alpha testing, “has a high degree of discrimi-
nation,” although it is sometimes ineffective on small samples. Postcon-
viction DNA Testing 26-27; Future of Forensic DNA Testing 14-16. Bil-
lingslea testified that she had no memory of Osborne making such a
request, but said she was “‘willing to accept’” that he had. Osborne I,
110 P. 3d 986, 990 (Alaska App. 2005).



Cite as: 557 U. S. 52 (2009) 59

Opinion of the Court
dark and had bad eyesight.”” Osborne I, 110 P. 3d, at 990.

Because she believed Osborne was guilty, “‘insisting on a
more advanced . .. DNA test would have served to prove
that Osborne committed the alleged crimes.”” Ibid. The
Alaska Court of Appeals concluded that Billingslea’s decision
had been strategic and rejected Osborne’s claim. Id., at
991-992.

In this proceeding, Osborne also sought the DNA testing
that Billingslea had failed to perform, relying on an Alaska
postconviction statute, Alaska Stat. §12.72 (2008), and the
State and Federal Constitutions. In two decisions, the
Alaska Court of Appeals concluded that Osborne had no
right to the RFLP test. According to the court, § 12.72 “ap-
parently” did not apply to DNA testing that had been avail-
able at trial.?2 Osborne I, 110 P. 3d, at 992-993. The court
found no basis in our precedents for recognizing a federal
constitutional right to DNA evidence. Id., at 993. After a
remand for further findings, the Alaska Court of Appeals
concluded that Osborne could not claim a state constitutional
right either, because the other evidence of his guilt was too
strong and RFLP testing was not likely to be conclusive.
Osborne I1, 163 P. 3d, at 979-981. Two of the three judges
wrote separately to say that “[i]f Osborne could show that
he were in fact innocent, it would be unconscionable to
punish him,” and that doing so might violate the Alaska
Constitution. Id., at 984-985 (Mannheimer, J., concurring).

The court relied heavily on the fact that Osborne had con-
fessed to some of his crimes in a 2004 application for parole—
in which it is a crime to lie. Id., at 978-979, 981 (majority
opinion) (citing Alaska Stat. §11.56.210 (2002)). In this
statement, Osborne acknowledged forcing K. G. to have sex
at gunpoint, as well as beating her and covering her with

21t is not clear whether the Alaska Court of Appeals was correct that
Osborne sought only forms of DNA testing that had been available at
trial, compare id., at 992, 995, with 521 F. 3d 1118, 1123, n. 2 (CA9 2008),
but it resolved the case on that basis.
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snow. 163 P. 3d, at 977-978, n. 11. He repeated this confes-
sion before the parole board. Despite this acceptance of re-
sponsibility, the board did not grant him discretionary parole.
App. to Pet. for Cert. 8a. In 2007, he was released on man-
datory parole, but he has since been rearrested for another
offense, and the State has petitioned to revoke this parole.
Brief for Petitioners 7, n. 3.

Meanwhile, Osborne had also been active in federal court,
suing state officials under 42 U.S.C. §1983. He claimed
that the Due Process Clause and other constitutional provi-
sions gave him a constitutional right to access the DNA evi-
dence for what is known as short-tandem-repeat (STR) test-
ing (at his own expense). App. 24. This form of testing is
more discriminating than the DQ Alpha or RFLP methods
available at the time of Osborne’s trial.? The District Court
first dismissed the claim under Heck v. Humphrey, 512 U. S.
477 (1994), holding it “inescapable” that Osborne sought to
“set the stage” for an attack on his conviction, and therefore
“must proceed through a writ of habeas corpus.” App. 207
(internal quotation marks omitted). The United States
Court of Appeals for the Ninth Circuit reversed, concluding
that § 1983 was the proper vehicle for Osborne’s claims, while
“express[ing] no opinion as to whether Osborne hald] been
deprived of a federally protected right.” 423 F. 3d, at 1056.

On cross-motions for summary judgment after remand, the
District Court concluded that “there does exist, under the
unique and specific facts presented, a very limited constitu-
tional right to the testing sought.” 445 F. Supp. 2d 1079,

3STR testing is extremely discriminating, can be used on small samples,
and is “rapidly becoming the standard.” Future of Forensic DNA Testing
18, n. 9. Osborne also sought to subject the pubic hairs to mitochondrial
DNA testing, a secondary testing method often used when a sample can-
not be subjected to other tests. See Postconviction DNA Testing 28. He
argues that “[a]ll of the same arguments that support access to the condom
for STR testing support access to the hairs for mitochondrial testing as
well,” Brief for Respondent 11, n. 4, and we treat the claim accordingly.
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1081 (2006) (some emphasis deleted). The court relied on
several factors: that the testing Osborne sought had been
unavailable at trial, that the testing could be accomplished
at almost no cost to the State, and that the results were
likely to be material. Id., at 1081-1082. It therefore
granted summary judgment in favor of Osborne.

The Court of Appeals affirmed, relying on the prosecuto-
rial duty to disclose exculpatory evidence recognized in
Pennsylvania v. Ritchie, 480 U. S. 39 (1987), and Brady v.
Maryland, 373 U.S. 83 (1963). While acknowledging that
our precedents “involved only the right to pre-trial disclo-
sure,” the court concluded that the Due Process Clause also
“extends the government’s duty to disclose (or the defend-
ant’s right of access) to post-conviction proceedings.” 521
F. 3d, at 1128. Although Osborne’s trial and appeals were
over, the court noted that he had a “potentially viable” state
constitutional claim of “actual innocence,” id., at 1130, and
relied on the “well-established assumption” that a similar
claim arose under the Federal Constitution, id., at 1131,
cf. Herrera v. Collins, 506 U. S. 390 (1993). The court held
that these potential claims extended some of the State’s
Brady obligations to the postconviction context.

The court declined to decide the details of what showing
must be made to access the evidence because it found “Os-
borne’s case for disclosure . . . so strong on the facts” that
“Iwlherever the bar is, he crosses it.” 521 F. 3d, at 1134.
While acknowledging that Osborne’s prior confessions were
“certainly relevant,” the court concluded that they did not
“necessarily trum[p] . . . the right to obtain post-conviction
access to evidence” in light of the “emerging reality of
wrongful convictions based on false confessions.” Id., at
1140.

We granted certiorari to decide whether Osborne’s claims
could be pursued using §1983, and whether he has a right
under the Due Process Clause to obtain postconviction ac-
cess to the State’s evidence for DNA testing. 555 U. S. 992
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(2008); Pet. for Cert. i. We now reverse on the latter
ground.
11

Modern DNA testing can provide powerful new evidence
unlike anything known before. Since its first use in criminal
investigations in the mid-1980s, there have been several
major advances in DNA technology, culminating in STR
technology. It is now often possible to determine whether
a biological tissue matches a suspect with near certainty.
While of course many criminal trials proceed without any
forensic and scientific testing at all, there is no technology
comparable to DNA testing for matching tissues when such
evidence is at issue. Postconviction DNA Testing 1-2; Fu-
ture of Forensic DNA Testing 13-14. DNA testing has ex-
onerated wrongly convicted people, and has confirmed the
convictions of many others.

At the same time, DNA testing alone does not always re-
solve a case. Where there is enough other incriminating ev-
idence and an explanation for the DNA result, science alone
cannot prove a prisoner innocent. See House v. Bell, 547
U. S. 518, 540-548 (2006). The availability of technologies
not available at trial cannot mean that every criminal convic-
tion, or even every criminal conviction involving biological
evidence, is suddenly in doubt. The dilemma is how to har-
ness DNA’s power to prove innocence without unnecessarily
overthrowing the established system of criminal justice.

That task belongs primarily to the legislature. “[T]he
States are currently engaged in serious, thoughtful examina-
tions,” Washington v. Glucksberg, 521 U. S. 702, 719 (1997),
of how to ensure the fair and effective use of this testing
within the existing criminal justice framework. Forty-six
States have already enacted statutes dealing specifically
with access to DNA evidence. See generally Brief for State
of California et al. as Amici Curiae 3-13; Garrett, Claiming
Innocence, 92 Minn. L. Rev. 1629, 1719 (2008) (surveying
state statutes); see also An Act to Improve the Preservation
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and Accessibility of Biological Evidence, Mississippi S. 2709
(enacted March 16, 2009); An Act to Provide for DNA Test-
ing for Certain Inmates for the Purposes of Determining
Whether They May Have Been Wrongfully Convicted, South
Dakota H. R. 1166 (enacted March 11, 2009). The State of
Alaska itself is considering joining them. See An Act Relat-
ing to Post-conviction DNA Testing, H. 174, 26th Leg., 1st
Sess. (2009) (proposed legislation similar to that enacted by
the States). The Federal Government has also passed the
Innocence Protection Act of 2004, §411, 118 Stat. 2278, codi-
fied in part at 18 U. S. C. §3600, which allows federal prison-
ers to move for court-ordered DNA testing under certain
specified conditions. That Act also grants money to States
that enact comparable statutes, §413, 118 Stat. 2285, note
following 42 U. S. C. § 14136, and as a consequence has served
as a model for some state legislation. At oral argument, Os-
borne agreed that the federal statute is a model for how
States ought to handle the issue. Tr. of Oral Arg. 33, 38-39;
see also Brief for United States as Amicus Curiae 19-26
(defending constitutionality of Innocence Protection Act).

These laws recognize the value of DNA evidence but also
the need for certain conditions on access to the State’s evi-
dence. A requirement of demonstrating materiality is com-
mon, e. g., 18 U. S. C. §3600(a)(8), but it is not the only one.
The federal statute, for example, requires a sworn statement
that the applicant is innocent. §3600(a)(1). This require-
ment is replicated in several state statutes. E. g., Cal. Penal
Code Ann. §§1405(b)(1), (c)(1) (West Supp. 2009); Fla. Stat.
§925.11(2)(a)(3) (2007); N. H. Rev. Stat. Ann. §651-D:2(I)(b)
(West 2007); S. C. Code Ann. §17-28-40 (Supp. 2008).
States also impose a range of diligence requirements. Sev-
eral require the requested testing to “have been technologi-
cally impossible at trial.” Garrett, supra, at 1681, and
n. 242. Others deny testing to those who declined testing
at trial for tactical reasons. FE. g., Utah Code Ann. § 78B-9-
301(4) (Lexis 2008).
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Alaska is one of a handful of States yet to enact legislation
specifically addressing the issue of evidence requested for
DNA testing. But that does not mean that such evidence is
unavailable for those seeking to prove their innocence. In-
stead, Alaska courts are addressing how to apply existing
laws for discovery and postconviction relief to this novel
technology. See Osborne I, 110 P. 3d, at 992-993; Patterson
v. State, No. A-8814, 2006 WL 573797, *4 (Alaska App., Mar.
8, 2006). The same is true with respect to other States that
do not have DNA-specific statutes. E.g., Fagan v. State,
957 So. 2d 1159 (Ala. Crim. App. 2007). Cf. Mass. Rule
Crim. Proc. 30(c)(4) (2009).

First, access to evidence is available under Alaska law for
those who seek to subject it to newly available DNA testing
that will prove them to be actually innocent. Under the
State’s general postconviction relief statute, a prisoner may
challenge his conviction when “there exists evidence of mate-
rial facts, not previously presented and heard by the court,
that requires vacation of the conviction or sentence in
the interest of justice.” Alaska Stat. §12.72.010(4) (2008).
Such a claim is exempt from otherwise applicable time limits
if “newly discovered evidence,” pursued with due diligence,
“establishes by clear and convincing evidence that the appli-
cant is innocent.” §12.72.020(b)(2).

Both parties agree that under these provisions of §12.72,
“a defendant is entitled to post-conviction relief if the defend-
ant presents newly discovered evidence that establishes by
clear and convincing evidence that the defendant is inno-
cent.” Osborne I, supra, at 992 (internal quotation marks
omitted). If such a claim is brought, state law permits gen-
eral discovery. See Alaska Rule Crim. Proc. 35.1(g) (2008-
2009). Alaska courts have explained that these procedures
are available to request DNA evidence for newly available
testing to establish actual innocence. See Patterson, supra,
at *4 (“If Patterson had brought the DNA analysis request
as part of his previous application for [postconviction]
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relief . . . he would have been able to request production
of evidence”).

In addition to this statutory procedure, the Alaska Court
of Appeals has invoked a widely accepted three-part test to
govern additional rights to DNA access under the State Con-
stitution. Osborne II, 163 P. 3d, at 974-975. Drawing on
the experience with DNA evidence of State Supreme Courts
around the country, the Court of Appeals explained that it
was “reluctant to hold that Alaska law offers no remedy to
defendants who could prove their factual innocence.” Os-
borne I, 110 P. 3d, at 995; see id., at 995, n. 27 (citing decisions
from other state courts). It was “prepared to hold, however,
that a defendant who seeks post-conviction DNA testing . . .
must show (1) that the conviction rested primarily on eye-
witness identification evidence, (2) that there was a demon-
strable doubt concerning the defendant’s identification as the
perpetrator, and (3) that scientific testing would likely be
conclusive on this issue.” Id., at 995. Thus, the Alaska
courts have suggested that even those who do not get discov-
ery under the State’s criminal rules have available to them
a safety valve under the State Constitution.

This is the background against which the Federal Court of
Appeals ordered the State to turn over the DNA evidence
in its possession, and it is our starting point in analyzing
Osborne’s constitutional claims.

I11

The parties dispute whether Osborne has invoked the
proper federal statute in bringing his claim. He sued under
the federal civil rights statute, 42 U. S. C. § 1983, which gives
a cause of action to those who challenge a State’s “depriva-
tion of any rights . . . secured by the Constitution.” The
State insists that Osborne’s claim must be brought under 28
U.S. C. §2254, which allows a prisoner to seek “a writ of
habeas corpus . . . on the ground that he is in custody in
violation of the Constitution.”
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While Osborne’s claim falls within the literal terms of
§1983, we have also recognized that § 1983 must be read in
harmony with the habeas statute. See Preiser v. Rodri-
guez, 411 U.S. 475, 500 (1973); Heck, 512 U.S., at 487.
“Stripped to its essence,” the State says, “Osborne’s § 1983
action is nothing more than a request for evidence to support
a hypothetical claim that he is actually innocent. . . . [T]his
hypothetical claim sounds at the core of habeas corpus.”
Brief for Petitioners 19.

Osborne responds that his claim does not sound in habeas
at all. Although invalidating his conviction is of course his
ultimate goal, giving him the evidence he seeks “would not
necessarily imply the invalidity of [his] confinement.” Brief
for Respondent 21. If he prevails, he would receive only
access to the DNA, and even if DNA testing exonerates him,
his conviction is not automatically invalidated. He must
bring an entirely separate suit or a petition for clemency to
invalidate his conviction. If he were proved innocent, the
State might also release him on its own initiative, avoiding
any need to pursue habeas at all.

Osborne also invokes our recent decision in Wilkinson v.
Dotson, 544 U. S. 74 (2005). There, we held that prisoners
who sought new hearings for parole eligibility and suitability
need not proceed in habeas. We acknowledged that the two
plaintiffs “hope[d]” their suits would “help bring about ear-
lier release,” id., at 78, but concluded that the §1983 suit
would not accomplish that without further proceedings.
“Because neither prisoner’s claim would necessarily spell
speedier release, neither 1[ay] at the core of habeas corpus.”
Id., at 82 (internal quotation marks omitted). Every Court
of Appeals to consider the question since Dotson has decided
that because access to DNA evidence similarly does not “nec-
essarily spell speedier release,” ibid., it can be sought under
§1983. See 423 F. 3d, at 1055-1056; Savory v. Lyons, 469
F. 3d 667, 672 (CA7 2006); McKithen v. Brown, 481 F. 3d 89,
103, and n. 15 (CA2 2007). On the other hand, the State
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argues that Dotson is distinguishable because the challenged
procedures in that case did not affect the ultimate “exercise
of discretion by the parole board.” Brief for Petitioners 32.
It also maintains that Dotson does not set forth “the exclu-
sive test for whether a prisoner may proceed under § 1983.”
Brief for Petitioners 32.

While we granted certiorari on this question, our resolu-
tion of Osborne’s claims does not require us to resolve this
difficult issue. Accordingly, we will assume without decid-
ing that the Court of Appeals was correct that Heck does not
bar Osborne’s § 1983 claim. Even under this assumption, it
was wrong to find a due process violation.

IV
A

“No State shall . . . deprive any person of life, liberty, or
property, without due process of law.” U. S. Const., Amdt.
14, §1; accord, Amdt. 5. This Clause imposes procedural
limitations on a State’s power to take away protected entitle-
ments. See, e. g., Jones v. Flowers, 547 U. S. 220, 226-239
(2006). Osborne argues that access to the State’s evidence
is a “process” needed to vindicate his right to prove himself
innocent and get out of jail. Process is not an end in itself,
S0 a necessary premise of this argument is that he has an
entitlement (what our precedents call a “liberty interest”) to
prove his innocence even after a fair trial has proved other-
wise. We must first examine this asserted liberty interest
to determine what process (if any) is due. See Board of
Regents of State Colleges v. Roth, 408 U.S. 564, 570-571
(1972); Olim v. Wakinekona, 461 U. S. 238, 250-251 (1983).

In identifying his potential liberty interest, Osborne first
attempts to rely on the Governor’s constitutional authority
to “grant pardons, commutations, and reprieves.” Alaska
Const., Art. III, §21. That claim can be readily disposed
of. We have held that noncapital defendants do not have
a liberty interest in traditional state executive clemency,
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to which no particular claimant is entitled as a matter of
state law. Comnecticut Bd. of Pardons v. Dumschat, 452
U. S. 458, 464 (1981). Osborne therefore cannot challenge
the constitutionality of any procedures available to vindicate
an interest in state clemency.

Osborne does, however, have a liberty interest in demon-
strating his innocence with new evidence under state law.
As explained, Alaska law provides that those who use “newly
discovered evidence” to “establis[h] by clear and convincing
evidence that [they are] innocent” may obtain “vacation of
[their] conviction or sentence in the interest of justice.”
Alaska Stat. §§12.72.020(b)(2), 12.72.010(4). This “state-
created right can, in some circumstances, beget yet other
rights to procedures essential to the realization of the parent
right.” Dumschat, supra, at 463; see also Wolff v. McDon-
nell, 418 U. S. 539, 556-558 (1974).

The Court of Appeals went too far, however, in concluding
that the Due Process Clause requires that certain familiar
preconviction trial rights be extended to protect Osborne’s
postconviction liberty interest. After identifying Osborne’s
possible liberty interests, the court concluded that the State
had an obligation to comply with the principles of Brady v.
Maryland, 373 U. S. 83. In that case, we held that due proc-
ess requires a prosecutor to disclose material exculpatory
evidence to the defendant before trial. The Court of Ap-
peals acknowledged that nothing in our precedents sug-
gested that this disclosure obligation continued after the de-
fendant was convicted and the case was closed, 521 F. 3d, at
1128, but it relied on prior Ninth Circuit precedent applying
“Brady as a post-conviction right,” ibid. (citing Thomas v.
Goldsmith, 979 F. 2d 746, 749-750 (1992)). Osborne does not
claim that Brady controls this case, Brief for Respondent
39-40, and with good reason.

A criminal defendant proved guilty after a fair trial does
not have the same liberty interests as a free man. At trial,
the defendant is presumed innocent and may demand that
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the government prove its case beyond reasonable doubt.
But “[ojnce a defendant has been afforded a fair trial and
convicted of the offense for which he was charged, the pre-
sumption of innocence disappears.” Herrera, 506 U. S., at
399. “Given a valid conviction, the criminal defendant has
been constitutionally deprived of his liberty.” Dumschat,
supra, at 464 (internal quotation marks and alterations
omitted).

The State accordingly has more flexibility in deciding what
procedures are needed in the context of postconviction relief.
“[W]hen a State chooses to offer help to those seeking relief
from convictions,” due process does not “dictat[e] the exact
form such assistance must assume.” Pennsylvania v. Fin-
ley, 481 U. S. 551, 559 (1987). Osborne’s right to due process
is not parallel to a trial right, but rather must be analyzed
in light of the fact that he has already been found guilty at
a fair trial, and has only a limited interest in postconviction
relief. Brady is the wrong framework.

Instead, the question is whether consideration of Os-
borne’s claim within the framework of the State’s procedures
for postconviction relief “offends some principle of justice so
rooted in the traditions and conscience of our people as to
be ranked as fundamental,” or “transgresses any recognized
principle of fundamental fairness in operation.” Medina v.
California, 505 U. S. 437, 446, 448 (1992) (internal quotation
marks omitted); see Herrera, supra, at 407-408 (applying
Medina to postconviction relief for actual innocence); Finley,
supra, at 556 (posteonviction relief procedures are constitu-
tional if they “compor[t] with fundamental fairness”). Fed-
eral courts may upset a State’s postconviction relief proce-
dures only if they are fundamentally inadequate to vindicate
the substantive rights provided.

We see nothing inadequate about the procedures Alaska
has provided to vindicate its state right to postconviction
relief in general, and nothing inadequate about how those
procedures apply to those who seek access to DNA evidence.
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Alaska provides a substantive right to be released on a
sufficiently compelling showing of new evidence that estab-
lishes innocence. It exempts such claims from otherwise ap-
plicable time limits. The State provides for discovery in
postconviction proceedings, and has—through judicial deci-
sion—specified that this discovery procedure is available to
those seeking access to DNA evidence. Patterson, 2006 WL
573797, *4. These procedures are not without limits. The
evidence must indeed be newly available to qualify under
Alaska’s statute, must have been diligently pursued, and
must also be sufficiently material. These procedures are
similar to those provided for DNA evidence by federal law
and the law of other States, see, e.g., 18 U.S. C. §3600(a),
and they are not inconsistent with the “traditions and con-
science of our people” or with “any recognized principle of
fundamental fairness,” Medina, supra, at 446, 448 (internal
quotation marks omitted).

And there is more. While the Alaska courts have not had
occasion to conclusively decide the question, the Alaska
Court of Appeals has suggested that the State Constitution
provides an additional right of access to DNA. In express-
ing its “reluctan[ce] to hold that Alaska law offers no rem-
edy” to those who belatedly seek DNA testing, and in invok-
ing the three-part test used by other state courts, the court
indicated that in an appropriate case the State Constitution
may provide a failsafe even for those who cannot satisfy the
statutory requirements under general postconviction proce-
dures. Osborne I, 110 P. 3d, at 995-996.

To the degree there is some uncertainty in the details of
Alaska’s newly developing procedures for obtaining postcon-
viction access to DNA, we can hardly fault the State for that.
Osborne has brought this §1983 action without ever using
these procedures in filing a state or federal habeas claim re-
lying on actual innocence. In other words, he has not tried
to use the process provided to him by the State or attempted
to vindicate the liberty interest that is now the centerpiece
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of his claim. When Osborne did request DNA testing in
state court, he sought RFLP testing that had been available
at trial, not the STR testing he now seeks, and the state
court relied on that fact in denying him testing under Alaska
law. Id., at 992 (“[TThe DNA testing that Osborne proposes
to perform on this evidence existed at the time of Osborne’s
trial”); Osborne 11, 163 P. 3d, at 984 (Mannheimer, J., concur-
ring) (“[TIhe DNA testing [Osborne] proposes would not
yield ‘new evidence’ for purposes of . . . [Alaska Stat.
§12.72.010]” because it was “available at the time of Os-
borne’s trial”).

His attempt to sidestep state process through a new fed-
eral lawsuit puts Osborne in a very awkward position. If
he simply seeks the DNA through the State’s discovery pro-
cedures, he might well get it. If he does not, it may be for
a perfectly adequate reason, just as the federal statute and
all state statutes impose conditions and limits on access to
DNA evidence. It is difficult to criticize the State’s proce-
dures when Osborne has not invoked them. This is not to
say that Osborne must exhaust state-law remedies. See
Patsy v. Board of Regents of Fla., 457 U.S. 496, 500-501
(1982). But it is Osborne’s burden to demonstrate the inade-
quacy of the state-law procedures available to him in state
postconviction relief. Cf. Medina, supra, at 453. These
procedures are adequate on their face, and without trying
them, Osborne can hardly complain that they do not work
in practice.

As a fallback, Osborne also obliquely relies on an asserted
federal constitutional right to be released upon proof of
“actual innocence.” Whether such a federal right exists is
an open question. We have struggled with it over the years,
in some cases assuming, arguendo, that it exists while also
noting the difficult questions such a right would pose and the
high standard any claimant would have to meet. House, 547
U. S., at 554-555; Herrera, 506 U. S., at 398-417; see also id.,
at 419-421 (O’Connor, J., concurring); id., at 427-428 (SCALIA,
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J., concurring); Friendly, Is Innocence Irrelevant? Collateral
Attack on Criminal Judgments, 38 U. Chi. L. Rev. 142, 159,
n. 87 (1970). In this case too we can assume without decid-
ing that such a claim exists, because even if so there is no
due process problem. Osborne does not dispute that a fed-
eral actual innocence claim (as opposed to a DNA access
claim) would be brought in habeas. Brief for Respondent
22-24. 1If such a habeas claim is viable, federal procedural
rules permit discovery “for good cause.” 28 U.S.C. §2254
Rule 6; Bracy v. Gramley, 520 U.S. 899, 908-909 (1997).
Just as with state law, Osborne cannot show that available
discovery is facially inadequate, and cannot show that it
would be arbitrarily denied to him.

B

The Court of Appeals below relied only on procedural due
process, but Osborne seeks to defend the judgment on the
basis of substantive due process as well. He asks that we
recognize a freestanding right to DNA evidence untethered
from the liberty interests he hopes to vindicate with it. We
reject the invitation and conclude, in the circumstances of
this case, that there is no such substantive due process right.
“As a general matter, the Court has always been reluctant
to expand the concept of substantive due process because
guideposts for responsible decisionmaking in this unchar-
tered area are scarce and open-ended.” Collins v. Harker
Heights, 503 U. S. 115, 125 (1992). Osborne seeks access to
state evidence so that he can apply new DNA-testing tech-
nology that might prove him innocent. There is no long his-
tory of such a right, and “[t]he mere novelty of such a claim
is reason enough to doubt that ‘substantive due process’ sus-
tains it.” Remno v. Flores, 507 U. S. 292, 303 (1993).

And there are further reasons to doubt. The elected gov-
ernments of the States are actively confronting the chal-
lenges DNA technology poses to our criminal justice systems
and our traditional notions of finality, as well as the opportu-
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nities it affords. To suddenly constitutionalize this area
would short circuit what looks to be a prompt and considered
legislative response. The first DNA-testing statutes were
passed in 1994 and 1997. Act of Aug. 2, 1994, ch. 737, 1994
N. Y. Laws 3709 (codified at N. Y. Crim. Proc. Law Ann.
§440.30(1-a) (West 2005)); Act of May 9, 1997, Pub. Act
No. 90-141, 1997 Ill. Laws 2461 (codified at 725 Ill. Comp.
Stat., ch. 725, §5/116-3(a) (West 2007)). In the past decade,
44 States and the Federal Government have followed suit,
reflecting the increased availability of DNA testing. As
noted, Alaska itself is considering such legislation. See
supra, at 64. “By extending constitutional protection to an
asserted right or liberty interest, we, to a great extent, place
the matter outside the arena of public debate and legislative
action. We must therefore exercise the utmost care when-
ever we are asked to break new ground in this field.”
Glucksberg, 521 U. S., at 720 (internal quotation marks omit-
ted). “[J]udicial imposition of a categorical remedy . . .
might pretermit other responsible solutions being considered
in Congress and state legislatures.” Murray v. Giarratano,
492 U. S. 1, 14 (1989) (KENNEDY, J., concurring in judgment).
If we extended substantive due process to this area, we
would cast these statutes into constitutional doubt and be
forced to take over the issue of DNA access ourselves. We
are reluctant to enlist the Federal Judiciary in creating a
new constitutional code of rules for handling DNA.*
Establishing a freestanding right to access DNA evidence
for testing would force us to act as policymakers, and our

4The dissent asserts that our position “resembles” Justice Harlan’s dis-
sent in Miranda v. Arizona, 384 U. S. 436 (1966). Post, at 101, n. 10 (opin-
ion of STEVENS, J.). Miranda devised rules to safeguard a constitutional
right the Court had already recognized. Indeed, the underlying require-
ment at issue in that case that confessions be voluntary had “roots” going
back centuries. Dickerson v. United States, 530 U. S. 428, 432—433 (2000).
In contrast, the asserted right to access DNA evidence is unrooted in
history or tradition, and would thrust the Federal Judiciary into an area
previously left to state courts and legislatures.
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substantive due process rulemaking authority would not
only have to cover the right of access but a myriad of other
issues. We would soon have to decide if there is a constitu-
tional obligation to preserve forensic evidence that might
later be tested. Cf. Arizona v. Youngblood, 488 U. S. 51,
56-58 (1988). If so, for how long? Would it be different for
different types of evidence? Would the State also have
some obligation to gather such evidence in the first place?
How much, and when? No doubt there would be a miscel-
lany of other minor directives. See, e. g., Harvey v. Horan,
285 F. 3d 298, 300-301 (CA4 2002) (Wilkinson, C. J., concur-
ring in denial of rehearing).

In this case, the evidence has already been gathered and
preserved, but if we extend substantive due process to this
area, these questions would be before us in short order, and
it is hard to imagine what tools federal courts would use to
answer them. At the end of the day, there is no reason to
suppose that their answers to these questions would be any
better than those of state courts and legislatures, and good
reason to suspect the opposite. See Collins, supra, at 125;
Glucksberg, supra, at 720.

* * *

DNA evidence will undoubtedly lead to changes in the
criminal justice system. It has done so already. The ques-
tion is whether further change will primarily be made by
legislative revision and judicial interpretation of the existing
system, or whether the Federal Judiciary must leap ahead—
revising (or even discarding) the system by creating a new
constitutional right and taking over responsibility for refin-
ing it.

Federal courts should not presume that state criminal pro-
cedures will be inadequate to deal with technological change.
The criminal justice system has historically accommodated
new types of evidence, and is a time-tested means of carrying
out society’s interest in convicting the guilty while respect-
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ing individual rights. That system, like any human en-
deavor, cannot be perfect. DNA evidence shows that it has
not been. But there is no basis for Osborne’s approach of
assuming that because DNA has shown that these proce-
dures are not flawless, DNA evidence must be treated as
categorically outside the process, rather than within it.
That is precisely what his § 1983 suit seeks to do, and that is
the contention we reject.

The judgment of the Court of Appeals is reversed, and
the case is remanded for further proceedings consistent with
this opinion.

It is so ordered.

JUSTICE ALITO, with whom JUSTICE KENNEDY joins, and
with whom JUSTICE THOMAS joins as to Part 11, concurring.

Respondent was convicted for a brutal sexual assault. At
trial, the defense declined to have DNA testing done on a
semen sample found at the scene of the crime. Defense
counsel explained that this decision was made based on fear
that the testing would provide further evidence of respond-
ent’s guilt. After conviction, in an unsuccessful attempt to
obtain parole, respondent confessed in detail to the crime.
Now, respondent claims that he has a federal constitutional
right to test the sample and that he can go directly to federal
court to obtain this relief without giving the Alaska courts
a full opportunity to consider his claim.

I agree with the Court’s resolution of respondent’s con-
stitutional claim. In my view, that claim also fails for two
independent reasons beyond those given by the majority.
First, a state prisoner asserting a federal constitutional right
to perform such testing must file a petition for a writ of ha-
beas corpus, not an action under Rev. Stat. §1979, 42 U. S. C.
§ 1983, as respondent did here, and thus must exhaust state
remedies, see 28 U. S. C. §2254(b)(1)(A). Second, even
though respondent did not exhaust his state remedies, his
claim may be rejected on the merits, see § 2254(b)(2), because
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a defendant who declines the opportunity to perform DNA
testing at trial for tactical reasons has no constitutional right
to perform such testing after conviction.

I

As our prior opinions illustrate, it is sometimes difficult to
draw the line between claims that are properly brought in
habeas and those that may be brought under 42 U.S. C.
§1983. See Preiser v. Rodriguez, 411 U. S. 475 (1973); Heck
v. Humphrey, 512 U. S. 477 (1994); Wilkinson v. Dotson, 544
U. S. 74 (2005). But I think that this case falls on the habeas
side of the line.

We have long recognized the principles of federalism and
comity at stake when state prisoners attempt to use the fed-
eral courts to attack their final convictions. See, e. g., Darr
v. Burford, 339 U. S. 200, 204 (1950); Braden v. 30th Judicial
Circuit Court of Ky., 410 U. S. 484, 490-491 (1973); Preiser,
supra, at 491-492; Rose v. Lundy, 455 U.S. 509, 518-519
(1982); Rhines v. Weber, 544 U. S. 269, 273-274 (2005). We
accordingly held that “ ‘it would be unseemly in our dual sys-
tem of government for a federal district court to upset a
state court conviction without an opportunity to the state
courts to correct a constitutional violation.”” Lundy, supra,
at 518 (quoting Darr, supra, at 204). Congress subsequently
codified Lundy’s exhaustion requirement in the Antiterror-
ism and Effective Death Penalty Act of 1996 (AEDPA), 28
U. S. C. §2254(b)(1)(A).

We also have long recognized the need to impose sharp
limits on state prisoners’ efforts to bypass state courts with
their discovery requests. See, e.g., Wainwright v. Sykes,
433 U. S. 72, 87-90 (1977); Keeney v. Tamayo-Reyes, 504 U. S.
1, 8-10 (1992); Williams v. Taylor, 529 U. S. 420, 436 (2000).
For example, we have held that “concerns of finality, comity,
judicial economy, and channeling the resolution of claims into
the most appropriate forum” require a state prisoner to show
“cause-and-prejudice” before asking a federal habeas court
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to hold an evidentiary hearing. Keeney, supra, at 8. That
result reduces opportunities for “‘sandbagging’ on the part
of defense lawyers,” Sykes, supra, at 89, and it “reduces the
‘inevitable friction’ that results when a federal habeas court
‘overturns either the factual or legal conclusions reached
by the state-court system,”” Keeney, supra, at 9 (quoting
Summer v. Mata, 449 U. S. 539, 550 (1981); brackets omit-
ted). Congress subsequently codified Keeney’s cause-and-
prejudice rule in AEDPA, 28 U. S. C. §2254(e)(2).

The rules set forth in our cases and codified in AEDPA
would mean very little if state prisoners could simply evade
them through artful pleading. For example, I take it as
common ground that a state prisoner’s claim under Brady v.
Maryland, 373 U. S. 83 (1963), must be brought in habeas
because that claim, if proved, would invalidate the judgment
of conviction or sentence (and thus the lawfulness of the in-
mate’s confinement). See Heck, supra, at 481. But under
respondent’s view, I see no reason why a Brady claimant
could not bypass the state courts and file a §1983 claim in
federal court, contending that he has a due process right to
search the State’s files for exculpatory evidence. Allowing
such a maneuver would violate the principles embodied in
Lundy, Keeney, and AEDPA.

Although respondent has now recharacterized his claim in
an effort to escape the requirement of proceeding in habeas,
in his complaint he squarely alleged that the State “deprived
[him] of access to exculpatory evidence in violation of
Brady/, supra/, and the Due Process Clause of the Four-
teenth Amendment to the U. S. Constitution.” App. 37.
That allegedly “exculpatory” evidence—which Brady defines
as “evidence favorable to [the] accused” and “material either
to guilt or to punishment,” 373 U. S., at 87—would, by defi-
nition, undermine respondent’s “guilt” or “punishment” if his
allegations are true. Such claims should be brought in ha-
beas, see Heck, supra, at 481, and respondent cannot avoid
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that result by attempting to bring his claim under § 1983, see
Dotson, supra, at 92 (KENNEDY, J., dissenting).!

It is no answer to say, as respondent does, that he simply
wants to use §1983 as a discovery tool to lay the foundation
for a future state posteconviction application, a state clemency
petition, or a request for relief by means of “prosecutorial
consent.” See Brief for Respondent 23. Such tactics impli-
cate precisely the same federalism and comity concerns that
motivated our decisions (and Congress’) to impose exhaus-
tion requirements and discovery limits in federal habeas pro-
ceedings. If a petitioner can evade the habeas statute’s ex-
haustion requirements in this way, I see no reason why a
state prisoner asserting an ordinary Brady claim—i. e., a
state prisoner who claims that the prosecution failed to turn
over exculpatory evidence prior to trial—could not follow
the same course.

What respondent seeks was accurately described in his
complaint—the discovery of evidence that has a material
bearing on his conviction. Such a claim falls within “the
core” of habeas. Preiser, supra, at 489. Recognition of a
constitutional right to postconviction scientific testing of evi-
dence in the possession of the prosecution would represent
an expansion of Brady and a broadening of the discovery
rights now available to habeas petitioners. See 28 U. S. C.
§2254 Rule 6. We have never previously held that a state
prisoner may seek discovery by means of a §1983 action,

1'This case is quite different from Dotson. In that case, two state pris-
oners filed § 1983 actions challenging the constitutionality of Ohio’s parole
procedures and seeking “a new parole hearing that may or may not result
in release, prescription of the composition of the hearing panel, and speci-
fication of the procedures to be followed.” 544 U.S., at 86 (SCALIA, J.,
concurring). Regardless of whether such remedies fall outside the au-
thority of federal habeas judges, compare id., at 86-87, with id., at 88-92
(KENNEDY, J., dissenting), there is no question that the relief respondent
seeks in this case—“exculpatory” evidence that tends to prove his inno-
cence—lies “within the core of habeas corpus,” Preiser v. Rodriguez, 411
U. S. 475, 487 (1973).
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and we should not take that step here. I would hold that
respondent’s claim (like all other Brady claims) should be

brought in habeas.
II

The principles of federalism, comity, and finality are not
the only ones at stake for the State in cases like this one.
To the contrary, DNA evidence creates special opportunities,
risks, and burdens that implicate important state interests.
Given those interests—and especially in light of the rapidly
evolving nature of DNA testing technology—this is an area
that should be (and is being) explored “through the work-
ings of normal democratic processes in the laboratories
of the States.” Atkins v. Virginia, 536 U. S. 304, 326 (2002)
(Rehnquist, C. J., dissenting).?

2 Forty-six States, plus the District of Columbia and the Federal Govern-
ment, have recently enacted DNA testing statutes. See 18 U. S. C. §3600;
Ariz. Rev. Stat. Ann. § 13-4240 (West 2001); Ark. Code Ann. § 16-112-202
(2006); Cal. Penal Code Ann. §1405 (West Supp. 2009); Colo. Rev. Stat.
Ann. §18-1-413 (2008); Conn. Gen. Stat. §52-582 (2009); Del. Code Ann.,
Tit. 11, §4504 (2007); D. C. Code §22-4133 to §22-4135 (2008 Supp.); Fla.
Stat. §925.11 (2007); Ga. Code Ann. §5-5-41 (Supp. 2008); Haw. Rev. Stat.
§844D-123 (2008 Cum. Supp.); Idaho Code §19-4902 (Lexis 2004); Il
Comp. Stat., ch. 725, §5/116-3 (West 2006); Ind. Code §35-38-7-5 (West
2004); Towa Code §81.10 (2009); Kan. Stat. Ann. §21-2512 (2007); Ky. Rev.
Stat. Ann. §422.285 (Lexis Supp. 2008); La. Code Crim. Proc. Ann., Art.
926.1 (West Supp. 2009); Me. Rev. Stat. Ann., Tit. 15, §2137 (Supp. 2008);
Md. Crim. Proc. Code Ann. §8-201 (Lexis 2008); Mich. Comp. Laws Ann.
§770.16 (West Supp. 2009); Minn. Stat. §590.01 (2008); Mo. Rev. Stat.
§547.035 (2008 Cum. Supp.); Mont. Code Ann. §46-21-110 (2007); Neb.
Rev. Stat. §29-4120 (2008); Nev. Rev. Stat. §176.0918 (2007); N. H. Rev.
Stat. Ann. §651-D:2 (2007); N. J. Stat. Ann. §2A:84A-32a (West Supp.
2009); N. M. Stat. Ann. § 31-1A-2 (Supp. 2008); N. Y. Crim. Proc. Law Ann.
§440.30(1-a) (West 2005); N. C. Gen. Stat. Ann. §15A-269 (Lexis 2007);
N. D. Cent. Code Ann. §29-32.1-15 (Lexis 2006); Ohio Rev. Code Ann.
§2953.72 (Lexis Supp. 2009); Ore. Rev. Stat. § 138.690 (2007); 42 Pa. Cons.
Stat. §9543.1 (2006); R. I. Gen. Laws §10-9.1-11 (Lexis Supp. 2008); S. C.
Code Ann. §17-28-30 (Supp. 2008); Tenn. Code Ann. §40-30-304 (2006);
Tex. Code Crim. Proc. Ann., Arts. 64.01-64.05 (Vernon 2006 and Supp.
2008); Utah Code Ann. § 78B-9-300 to § 7T8B-9-304 (2008 Lexis Supp.); Vt.
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A

As the Court notes, DNA testing often produces highly
reliable results. See ante, at 62. Indeed, short tandem re-
peat (STR) “DNA tests can, in certain circumstances, estab-
lish to a virtual certainty whether a given individual did or
did not commit a particular crime.” Harvey v. Horan, 285
F. 3d 298, 305 (CA4 2002) (Luttig, J., respecting denial of
rehearing en banc). Because of that potential for “virtual
certainty,” JUSTICE STEVENS argues that the State should
welcome respondent’s offer to perform modern DNA testing
(at his own expense) on the State’s DNA evidence; the test
will either confirm respondent’s guilt (in which case the
State has lost nothing) or exonerate him (in which case the
State has no valid interest in detaining him). See post, at
97-98.

Alas, it is far from that simple. First, DNA testing—even
when performed with modern STR technology, and even
when performed in perfect accordance with protocols—often

Stat. Ann., Tit. 13, §5561 (Supp. 2008); Va. Code Ann. §19.2-327.1 (Lexis
2008); Wash. Rev. Code §10.73.170 (2008); W. Va. Code Ann. §15-2B-14
(Lexis Supp. 2008); Wis. Stat. § 974.07 (2005-2006); Wyo. Stat. Ann. § 7-12—
303 (2008 Supp.). The pace of the legislative response has been so fast
that two States have enacted statutes while this case was sub judice: The
Governor of South Dakota signed a DNA access law on March 11, 2009,
see H. R. 1166, and the Governor of Mississippi signed a DNA access law
on March 16, 2009, see S.2709. The only States that do not have DNA
testing statutes are Alabama, Alaska, Massachusetts, and Oklahoma; and
at least three of those States have addressed the issue through judicial
decisions. See Fagan v. State, 957 So. 2d 1159 (Ala. Crim. App. 2007);
Osborne v. State, 110 P. 3d 986, 995 (Alaska App. 2005) (Osborne I); Com-
monwealth v. Donald, 66 Mass. App. 1110, 848 N. E. 2d 447 (2006). Be-
cause the Court relies on such evidence, JUSTICE STEVENS accuses it of
“resembl[ing]” Justice Harlan’s position in Miranda v. Arizona, 384 U. S.
436 (1966). See post, at 101, n. 10 (dissenting opinion) (quoting 384 U. S,
at 523-524). I can think of worse things than sharing Justice Harlan’s
judgment that “this Court’s too rapid departure from existing constitu-
tional standards” may “frustrat[e]” the States’ “long-range and lasting”
legislative efforts. Id., at 524.
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fails to provide “absolute proof” of anything. Post, at 98
(STEVENS, J., dissenting). As one scholar has observed:

“[Florensic DNA testing rarely occurs [under] idyllic
conditions. Crime scene DNA samples do not come
from a single source obtained in immaculate conditions;
they are messy assortments of multiple unknown per-
sons, often collected in the most difficult conditions.
The samples can be of poor quality due to exposure
to heat, light, moisture, or other degrading elements.
They can be of minimal or insufficient quantity, espe-
cially as investigators push DNA testing to its limits and
seek profiles from a few cells retrieved from cigarette
butts, envelopes, or soda cans. And most importantly,
forensic samples often constitute a mixture of multiple
persons, such that it is not clear whose profile is whose,
or even how many profiles are in the sample at all. All
of these factors make DNA testing in the forensie con-
text far more subjective than simply reporting test
results . ...” Murphy, The Art in the Science of DNA:
A Layperson’s Guide to the Subjectivity Inherent in Fo-
rensic DNA Typing, 58 Emory L. J. 489, 497 (2008) (foot-
notes omitted).

See also R. Michaelis, R. Flanders, & P. Wulff, A Litigator’s
Guide to DNA 341 (2008) (hereinafter Michaelis) (noting that
even “STR analyses are plagued by issues of suboptimal
samples, equipment malfunctions and human error, just as
any other type of forensic DNA test”); Harvey v. Horan, 278
F. 3d 370, 383, n. 4 (CA4 2002) (King, J., concurring in part
and concurring in judgment) (noting that the first STR DNA
test performed under Virginia’s postconvietion DNA access
statute was inconclusive). Such concerns apply with partic-
ular force where, as here, the sample is minuscule, it may
contain three or more persons’ DNA, and it may have de-
graded significantly during the 24 or more hours it took po-
lice to recover it.
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Second, the State has important interests in maintaining
the integrity of its evidence, and the risks associated with
evidence contamination increase every time someone at-
tempts to extract new DNA from a sample. According to
Professor John Butler—who is said to have written “the ca-
nonical text on forensic DNA typing,” Murphy, supra, at 493,
n. 16—“[t]he extraction process is probably where the DNA
sample is more susceptible to contamination in the labora-
tory than at any other time in the forensic DNA analysis
process,” J. Butler, Forensic DNA Typing 42 (2d ed. 2005).

Indeed, modern DNA testing technology is so powerful
that it actually increases the risks associated with mishan-
dling evidence. STR tests, for example, are so sensitive
that they can detect DNA transferred from person X to a
towel (with which he wipes his face), from the towel to Y
(who subsequently wipes his face), and from Y’s face to a
murder weapon later wielded by Z (who can use STR tech-
nology to blame X for the murder). See Michaelis 62-64;
Thompson, Ford, Doom, Raymer, & Krane, Evaluating Fo-
rensic DNA Evidence: Essential Elements of a Competent
Defense Review (Part 2), The Champion, May 2003,
pp. 25-26. Any test that is sensitive enough to pick up such
trace amounts of DNA will be able to detect even the slight-
est, unintentional mishandling of evidence. See Michaelis 63
(cautioning against mishandling evidence because “two re-
search groups have already demonstrated the ability to ob-
tain STR profiles from fingerprints on paper or evidence
objects”). And that is to say nothing of the intentional
DNA-evidence-tampering scandals that have surfaced in re-
cent years. See, e. g., Murphy, The New Forensics: Criminal
Justice, False Certainty, and the Second Generation of Scien-
tific Evidence, 95 Cal. L. Rev. 721, 772-773 (2007) (collecting
examples). It gives short shrift to such risks to suggest
that anyone—including respondent, who has twice confessed
to his crime, has never recanted, and passed up the opportu-
nity for DNA testing at trial—should be given a never-
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before-recognized constitutional right to rummage through
the State’s genetic-evidence locker.

Third, even if every test was guaranteed to provide a con-
clusive answer, and even if no one ever contaminated a DNA
sample, that still would not justify disregarding the other
costs associated with the DNA access regime proposed by
respondent. As the Court notes, recognizing a prisoner’s
freestanding right to access the State’s DNA evidence would
raise numerous policy questions, not the least of which is
whether and to what extent the State is constitutionally obli-
gated to collect and preserve such evidence. See ante,
at 73-74. But the policy problems do not end there.

Even without our creation and imposition of a mandatory-
DNA-access regime, state crime labs are already responsible
for maintaining and controlling hundreds of thousands of
new DNA samples every year. For example, in the year
2005, the State of North Carolina processed DNA samples
in approximately 1,900 cases, while the Commonwealth
of Virginia processed twice as many. See Office of State
Budget and Management, Cost Study of DNA Testing and
Analysis As Directed by Session Law 2005-267, Section 15.8,
pp. 5, 8 (Mar. 1, 2006) (hereinafter North Carolina Study),
http://www.osbm.state.nc.us/files/pdf_files/3-1-2006 FinalDN A
Report.pdf (all Internet materials as visited June 16, 2009,
and available in Clerk of Court’s case file); see also id., at 8
(noting that the State of Iowa processed DNA samples in
1,500 cases in that year). Each case often entails many sep-
arate DNA samples. See Wisconsin Criminal Justice Study
Commission, Position Paper: Decreasing the Turnaround
Time for DNA Testing, p. 2 (hereinafter Wisconsin Study),
http://www.wcjsc.org/ WCJSC_Report_on_DNA_Backlog.pdf
(“An average case consists of 8 samples”). And these data—
which are now four years out of date—dramatically under-
estimate the States’ current DNA-related caseloads, which
expand at an average annual rate of around 24%. See Wis-
consin Dept. of Justice, Review of State Crime Lab Re-
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sources for DNA Analysis 6 (Feb. 12, 2007), http://www.doj.
state.wi.us/news/files/dnaanalysisplan.pdf.

The resources required to process and analyze these hun-
dreds of thousands of samples have created severe backlogs
in state crime labs across the country. For example, the
State of Wisconsin reports that it receives roughly 17,600
DNA samples per year, but its labs can process only 9,600.
Wisconsin Study 2. Similarly, the State of North Carolina
reports that “[iJt is not unusual for the [State] Crime Lab to
have several thousand samples waiting to be outsourced due
to the federal procedures for [the State’s] grant. This is not
unique to North Carolina but a national issue.” North Caro-
lina Study 9.

The procedures that the state labs use to handle these hun-
dreds of thousands of DNA samples provide fertile ground
for litigation. For example, in Commonwealth v. Duarte, 56
Mass. App. 714, 723, 780 N. E. 2d 99, 106 (2002), the defend-
ant argued that “the use of a thermometer that may have
been overdue for a standardization check rendered the DNA
analysis unreliable and inadmissible” in his trial for raping a
13-year-old girl. The court rejected that argument and held
“that the status of the thermometer went to the weight of
the evidence, and not to its admissibility,” id., at 724, 780
N. E. 2d, at 106, and the court ultimately upheld Duarte’s
conviction after reviewing the testimony of the deputy direc-
tor of the laboratory that the Commonwealth used for the
DNA tests, see ibid. But the case nevertheless illustrates
“that no detail of laboratory operation, no matter how min-
ute, is exempt as a potential point on which a defense attor-
ney will question the DNA evidence.” Michaelis 68; see also
id., at 68-69 (discussing the policy implications of Duarte).

My point in recounting the burdens that postconviction
DNA testing imposes on the Federal Government and the
States is not to denigrate the importance of such testing.
Instead, my point is that requests for postconviction DNA
testing are not cost free. The Federal Government and the
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States have a substantial interest in the implementation of
rules that regulate such testing in a way that harnesses the
unique power of DNA testing while also respecting the im-
portant governmental interests noted above. The Federal
Government and the States have moved expeditiously to
enact rules that attempt to perform this role. And as the
Court holds, it would be most unwise for this Court, wielding
the blunt instrument of due process, to interfere prematurely
with these efforts.
B

I see no reason for such intervention in the present case.
When a criminal defendant, for tactical purposes, passes up
the opportunity for DNA testing at trial, that defendant, in
my judgment, has no constitutional right to demand to per-
form DNA testing after conviction. Recognition of such a
right would allow defendants to play games with the crimi-
nal justice system. A guilty defendant could forgo DNA
testing at trial for fear that the results would confirm his
guilt, and in the hope that the other evidence would be insuf-
ficient to persuade the jury to find him guilty. Then, after
conviction, with nothing to lose, the defendant could demand
DNA testing in the hope that some happy accident—for ex-
ample, degradation or contamination of the evidence—would
provide the basis for seeking postconviction relief. Denying
the opportunity for such an attempt to game the criminal
justice system should not shock the conscience of the Court.

There is ample evidence in this case that respondent at-
tempted to game the system. At trial, respondent’s lawyer
made an explicit, tactical decision to forgo restriction-
fragment-length-polymorphism (RFLP) testing in favor of
less reliable DQ Alpha testing. Having forgone more accu-
rate DNA testing once before, respondent’s reasons for seek-
ing it now are suspect. It is true that the STR testing re-
spondent now seeks is even more advanced than the RFLP
testing he declined—but his counsel did not decline RFLP
testing because she thought it was not good enough; she de-
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clined because she thought it was too good. Osborne I, 110
P. 3d 986, 990 (Alaska App. 2005). “[A] defendant should not
be allowed to take a gambler’s risk and complain only if the
cards [fall] the wrong way.” Osborne v. State, 163 P. 3d 973,
984 (Alaska App. 2007) (Mannheimer, J., concurring) (inter-
nal quotation marks omitted).

JUSTICE STEVENS contends that respondent should not be
bound by his attorney’s tactical decision and notes that re-
spondent testified in the state postconviction proceeding that
he strongly objected to his attorney’s strategy. See post, at
97-98, n. 8. His attorney, however, had no memory of that
objection, and the state court did not find that respondent’s
testimony was truthful.? Nor do we have reason to assume
that respondent was telling the truth, particularly since he
now claims that he lied at his parole hearing when he twice
confessed to the crimes for which he was convicted.

In any event, even assuming for the sake of argument that
respondent did object at trial to his attorney’s strategy, it is
a well-accepted principle that, except in a few carefully de-
fined circumstances, a criminal defendant is bound by his at-
torney’s tactical decisions unless the attorney provided con-
stitutionally ineffective assistance. See Vermont v. Brillon,
556 U.S. 81, 90-91 (2009).* Here, the state postconviction

3The state court noted that respondent’s trial counsel “‘disbelieved Os-
borne’s statement that he did not commit the crime’” and therefore
“‘elected to avoid the possibility of obtaining DNA test results that might
have confirmed Osborne’s culpability.”” Osborne I, 110 P. 3d, at 990.
Given the reasonableness of trial counsel’s judgment, the state court held
that respondent’s protestations (whether or not he made them) were irrel-
evant. Id., at 991-992.

4In adopting rules regarding postconviction DNA testing, the Federal
and State Governments may choose to alter the traditional authority of
defense counsel with respect to DNA testing. For example, the federal
statute provides that a prisoner’s declination of DNA testing at trial bars
a request for postconviction testing only if the prisoner knowingly and
voluntarily waived that right in a proceeding occurring after the enact-
ment of the federal statute. 18 U. S. C. §3600(2)(3)(A)(i). But Alaska has
specifically decided to retain the general rule regarding the authority of
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court rejected respondent’s ineffective-assistance claim, Os-
borne I, supra, at 991-992; respondent does not challenge
that holding; and we must therefore proceed on the assump-
tion that his attorney’s decision was reasonable and binding.®

& & *

If a state prisoner wants to challenge the State’s refusal
to permit postconviction DNA testing, the prisoner should
proceed under the habeas statute, which duly accounts for
the interests of federalism, comity, and finality. And in con-
sidering the merits of such a claim, the State’s weighty inter-
ests cannot be summarily dismissed as “‘arbitrary, or con-
science shocking.””  Post, at 96-97 (STEVENS, J., dissenting).
With these observations, I join the opinion of the Court.

JUSTICE STEVENS, with whom JUSTICE GINSBURG and
JUSTICE BREYER join, and with whom JUSTICE SOUTER joins
as to Part I, dissenting.

The State of Alaska possesses physical evidence that, if
tested, will conclusively establish whether respondent Wil-
liam Osborne committed rape and attempted murder. If he
did, justice has been served by his conviction and sentence.
If not, Osborne has needlessly spent decades behind bars
while the true culprit has not been brought to justice. The
DNA test Osborne seeks is a simple one, its cost modest, and

defense counsel. See Osborne I, supra, at 991-992 (citing Simeon v. State,
90 P. 3d 181, 184 (Alaska App. 2004)).

5 JUSTICE STEVENS is quite wrong to suggest that the application of this
familiar principle in the present context somehow lessens the prosecution’s
burden to prove a defendant’s guilt. Post, at 97-98, n. 8 (citing Sandstrom
v. Montana, 442 U.S. 510 (1979); In re Winship, 397 U. S. 358 (1970)).
Respondent is not challenging the sufficiency of the State’s evidence at
trial. Rather, he claims that he has a right to obtain evidence that may
be useful to him in a variety of postconviction proceedings. The principle
that the prosecution must prove its case beyond a reasonable doubt and
the principle that a defendant has no obligation to prove his innocence are
not implicated in any way by the issues in this case.
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its results uniquely precise. Yet for reasons the State has
been unable or unwilling to articulate, it refuses to allow
Osborne to test the evidence at his own expense and to
thereby ascertain the truth once and for all.

On two equally problematic grounds, the Court today
blesses the State’s arbitrary denial of the evidence Osborne
seeks. First, while acknowledging that Osborne may have
a due process right to access the evidence under Alaska’s
postconviction procedures, the Court concludes that Osborne
has not yet availed himself of all possible avenues for relief
in state court.! As both a legal and factual matter, that con-
clusion is highly suspect. More troubling still, based on a
fundamental mischaracterization of the right to liberty that
Osborne seeks to vindicate, the Court refuses to acknowl-
edge “in the circumstances of this case” any right to access
the evidence that is grounded in the Due Process Clause it-
self. Because I am convinced that Osborne has a constitu-
tional right of access to the evidence he wishes to test and
that, on the facts of this case, he has made a sufficient show-
ing of entitlement to that evidence, I would affirm the deci-
sion of the Court of Appeals.

I

The Fourteenth Amendment provides that “[nJo State
shall . . . deprive any person of life, liberty, or property, with-
out due process of law.” §1. Our cases have frequently

1 Because the Court assumes, arguendo, that Osborne’s claim was prop-
erly brought under 42 U. S. C. § 1983, rather than by an application for the
writ of habeas corpus, I shall state only that I agree with the Ninth Cir-
cuit’s endorsement of Judge Luttig’s analysis of that issue. See 423 F. 3d
1050, 1053-1055 (2005) (citing Harvey v. Horan, 285 F. 3d 298, 308-309
(CA4 2002) (opinion respecting denial of rehearing en banc)); see also
McKithen v. Brown, 481 F. 3d 89, 98 (CA2 2007) (agreeing that a claim
seeking postconviction access to evidence for DNA testing may be prop-
erly brought as a §1983 suit); Savory v. Lyons, 469 F. 3d 667, 669 (CAT
2006) (same); Bradley v. Pryor, 305 F. 3d 1287, 1290-1291 (CA11 2002)
(same).
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recognized that protected liberty interests may arise “from
the Constitution itself, by reason of guarantees implicit in
the word ‘liberty,” . . . or it may arise from an expectation
or interest created by state laws or policies.” Wilkinson v.
Austin, 545 U. S. 209, 221 (2005). Osborne contends that he
possesses a right to access DNA evidence arising from both
these sources.

Osborne first anchors his due process right in Alaska Stat.
§12.72.010(4) (2008). Under that provision, a person who
has been “convicted of, or sentenced for, a crime may insti-
tute a proceeding for post-conviction relief if the person
claims . . . that there exists evidence of material facts, not
previously presented and heard by the court, that requires
vacation of the conviction or sentence in the interest of jus-
tice.” Ibid.? Osborne asserts that exculpatory DNA test
results obtained using state-of-the-art Short Tandem Repeat
(STR) and Mitochondrial (mtDNA) analysis would qualify as
newly discovered evidence entitling him to relief under the
state statute. The problem is that the newly discovered evi-
dence he wishes to present cannot be generated unless he is
first able to access the State’s evidence—something he can-
not do without the State’s consent or a court order.

Although States are under no obligation to provide mecha-
nisms for postconviction relief, when they choose to do so,
the procedures they employ must comport with the demands
of the Due Process Clause, see Evitts v. Lucey, 469 U. S. 387,
393 (1985), by providing litigants with fair opportunity to

2 Ordinarily, claims under § 12.72.010(4) must be brought within one year
after the conviction becomes final. §12.72.020(a)(3)(A). However, the
court may hear an otherwise untimely claim based on newly discovered
evidence “if the applicant establishes due diligence in presenting the claim
and sets out facts supported by evidence that is admissible and (A) was
not known within . . . two years after entry of the judgment of conviction
if the claim relates to a conviction; . . . (B) is not cumulative to the evi-
dence presented at trial; (C) is not impeachment evidence; and (D) estab-
lishes by clear and convincing evidence that the applicant is innocent.”
§12.72.020(b)(2) (2002).
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assert their state-created rights. Osborne contends that by
denying him an opportunity to access the physical evidence,
the State has denied him meaningful access to state postcon-
viction relief, thereby violating his right to due process.

Although the majority readily agrees that Osborne has a
protected liberty interest in demonstrating his innocence
with new evidence under Alaska Stat. §12.72.010(4), see
ante, at 68, it rejects the Ninth Circuit’s conclusion that Os-
borne is constitutionally entitled to access the State’s evi-
dence. The Court concludes that the adequacy of the proc-
ess afforded to Osborne must be assessed under the standard
set forth in Medina v. California, 505 U.S. 437 (1992).
Under that standard, Alaska’s procedures for bringing a
claim under §12.72.010(4) will not be found to violate due
process unless they “‘offen[d] some principle of justice so
rooted in the traditions and conscience of our people as to
be ranked as fundamental,” or ‘transgres[s] any recognized
principle of fundamental fairness in operation.”” Amnte, at
69 (quoting Medina, 505 U. S., at 446, 448).> After conduct-
ing a cursory review of the relevant statutory text, the Court
concludes that Alaska’s procedures are constitutional on
their face.

While I agree that the statute is not facially deficient, the
state courts’ application of §12.72.010(4) raises serious ques-
tions whether the State’s procedures are fundamentally un-
fair in their operation. As an initial matter, it is not clear
that Alaskan courts ordinarily permit litigants to utilize the
state postconviction statute to obtain new evidence in the
form of DNA tests. The majority assumes that such discov-

30sborne contends that the Court should assess the validity of the
State’s procedures under the test set forth in Mathews v. Eldridge, 424
U. S. 319 (1976), rather than the more exacting test adopted by Medina v.
California, 505 U. S. 437 (1992). In my view, we need not decide which
standard governs because the state court’s denial of access to the evidence
Osborne seeks violates due process under either standard. See Harvey,
285 F. 3d, at 315 (Luttig, J.).
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ery is possible based on a single, unpublished, nonpreceden-
tial decision from the Alaska Court of Appeals, see ante, at
70 (citing Patterson v. State, No. A-8814, 2006 WL 573797
(Mar. 8, 2006)), but the State concedes that no litigant yet
has obtained evidence for such testing under the statute.*

Of even greater concern is the manner in which the state
courts applied §12.72.010(4) to the facts of this case. In de-
termining that Osborne was not entitled to relief under the
postconviction statute, the Alaska Court of Appeals con-
cluded that the DNA testing Osborne wished to obtain could
not qualify as “newly discovered” because it was available at
the time of trial. See Osbormne v. State, 110 P. 3d 986, 992
(2005) (Osborne I). In his arguments before the state trial
court and his briefs to the Alaska Court of Appeals, however,
Osborne had plainly requested STR DNA testing, a form of
DNA testing not yet in use at the time of his trial. See
App. 171, 175; see also 521 F. 3d 1118, 1123, n. 2 (CA9 2008).
The state appellate court’s conclusion that the requested
testing had been available at the time of trial was therefore
clearly erroneous.” Given these facts, the majority’s asser-
tion that Osborne “attemptled] to sidestep state process” by
failing “to use the process provided to him by the State” is
unwarranted. Amnte, at 70, 71.

The same holds true with respect to the majority’s sugges-
tion that the Alaska Constitution might provide additional
protections to Osborne above and beyond those afforded
under §12.72.010(4). In Osborne’s state postconviction pro-
ceedings, the Alaska Court of Appeals held out the possibil-

4The State explained at oral argument that such testing was ordered in
the Patterson case, but by the time access was granted, the relevant evi-
dence had been destroyed. See Tr. of Oral Arg. 12.

5The majority avoids confronting this serious flaw in the state court’s
decision by treating its mistaken characterization of the nature of Os-
borne’s request as if it were binding. See ante, at 71. But see ante, at
59, n. 2 (conceding “[ilt is not clear” whether the state court erred in
reaching that conclusion).
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ity that even when evidence does not meet the requirements
of §12.72.010(4), the State Constitution might offer relief to
a defendant who is able to make certain threshold showings.
See Osborne I, 110 P. 3d, at 995-996. On remand from that
decision, however, the state trial court denied Osborne relief
on the ground that he failed to show that (1) his conviction
rested primarily on eyewitness identification; (2) there was
a demonstrable doubt concerning his identity as the perpe-
trator; and (3) scientific testing would likely be conclusive on
this issue. Osborne v. State, 163 P. 3d 973, 979-981 (Alaska
App. 2007). The first two reasons reduce to an evaluation
of the strength of the prosecution’s original case—a consider-
ation that carries little weight when balanced against evi-
dence as powerfully dispositive as an exculpatory DNA test.
The final reason offered by the state court—that further
testing would not be conclusive on the issue of Osborne’s
guilt or innocence—is surely a relevant factor in deciding
whether to release evidence for DNA testing. Neverthe-
less, the state court’s conclusion that such testing would not
be conclusive in this case is indefensible, as evidenced by the
State’s recent concession on that point. See also 521 F. 3d,
at 1136-1139 (detailing why the facts of this case do not per-
mit an inference that any exonerating test result would be
less than conclusive).

Osborne made full use of available state procedures in his
efforts to secure access to evidence for DNA testing so that
he might avail himself of the postconviction relief afforded by
the State of Alaska. He was rebuffed at every turn. The
manner in which the Alaska courts applied state law in this
case leaves me in grave doubt about the adequacy of the
procedural protections afforded to litigants under Alaska
Stat. §12.72.010(4), and provides strong reason to doubt the
majority’s flippant assertion that if Osborne were “simply
[to] see[k] the DNA through the State’s discovery proce-
dures, he might well get it.” Ante, at 71. However, even
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if the Court were correct in its assumption that Osborne
might be given the evidence he seeks were he to present his
claim in state court a second time, there should be no need
for him to do so.

II

Wholly apart from his state-created interest in obtaining
postconviction relief under Alaska Stat. §12.72.010(4), Os-
borne asserts a right to access the State’s evidence that de-
rives from the Due Process Clause itself. Whether framed
as a “substantive liberty interest . . . protected through a
procedural due process right” to have evidence made avail-
able for testing, or as a substantive due process right to be
free of arbitrary government action, see Harvey v. Horan,
285 F. 3d 298, 315, 319 (CA4 2002) (Luttig, J., respecting de-
nial of rehearing en banc),’ the result is the same: On the
record now before us, Osborne has established his entitle-
ment to test the State’s evidence.

The liberty protected by the Due Process Clause is not a
creation of the Bill of Rights. Indeed, our Nation has long
recognized that the liberty safeguarded by the Constitution
has far deeper roots. See Declaration of Independence § 2
(holding it self-evident that “all men are . . . endowed by
their Creator with certain unalienable Rights,” among which
are “Life, Liberty, and the pursuit of Happiness”); see also
Meachum v. Fano, 427 U.S. 215, 230 (1976) (STEVENS, J.,
dissenting). The “most elemental” of the liberties protected
by the Due Process Clause is “the interest in being free from
physical detention by one’s own government.” Hamdi v.
Rumsfeld, 542 U. S. 507, 529 (2004) (plurality opinion); see
Foucha v. Louisiana, 504 U. S. 71, 80 (1992) (“Freedom from
bodily restraint has always been at the core of the liberty
protected by the Due Process Clause”).

5See Harvey, 285 F. 3d, at 318 (Luttig, J.) (“[Tlhe claimed right of access
to evidence partakes of both procedural and substantive due process.
And with a claim such as this, the line of demarcation is faint”).
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Although a valid criminal conviction justifies punitive de-
tention, it does not entirely eliminate the liberty interests of
convicted persons. For while a prisoner’s “rights may be
diminished by the needs and exigencies of the institutional
environment, . . . [tJhere is no iron curtain drawn between
the Constitution and the prisons of this country.” Wolff v.
McDonmnell, 418 U. S. 539, 555-556 (1974); Shaw v. Murphy,
532 U. S. 223, 228-229 (2001) (“[IIncarceration does not di-
vest prisoners of all constitutional protections”). Our cases
have recognized protected interests in a variety of postcon-
viction contexts, extending substantive constitutional pro-
tections to state prisoners on the premise that the Due Proc-
ess Clause of the Fourteenth Amendment requires States to
respect certain fundamental liberties in the postconviction
context. See, e. g., Thornburgh v. Abbott, 490 U. S. 401, 407
(1989) (right to free speech); Turner v. Safley, 482 U. S. T8,
84 (1987) (right to marry); Cruz v. Beto, 405 U. S. 319, 322
(1972) (per curiam) (right to free exercise of religion); Lee
v. Washington, 390 U. S. 333 (1968) (per curiam,) (right to be
free of racial discrimination); Johnson v. Avery, 393 U. S. 483
(1969) (right to petition government for redress of griev-
ances). It is therefore far too late in the day to question
the basic proposition that convicted persons such as Osborne
retain a constitutionally protected measure of interest in lib-
erty, including the fundamental liberty of freedom from
physical restraint.

Recognition of this right draws strength from the fact that
46 States and the Federal Government have passed statutes
providing access to evidence for DNA testing, and 3 addi-
tional States (including Alaska) provide similar access
through court-made rules alone, see Brief for State of Cali-
fornia et al. as Amici Curiae 3-4, n. 1, and 2; ante, at 62-63
(opinion of the Court). These legislative developments are
consistent with recent trends in legal ethics recognizing that
prosecutors are obliged to disclose all forms of exculpatory
evidence that come into their possession following convic-
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tion. See, e.g., ABA Model Rules of Professional Conduct
3.8(g)—(h) (2008); see also Imbler v. Pachtman, 424 U. S. 409,
427, n. 25 (1976) (“[Alfter a conviction the prosecutor also is
bound by the ethics of his office to inform the appropriate
authority of after-acquired or other information that casts
doubt upon the correctness of the conviction”). The fact
that nearly all the States have now recognized some postcon-
viction right to DNA evidence makes it more, not less, appro-
priate to recognize a limited federal right to such evidence
in cases where litigants are unfairly barred from obtaining
relief in state court.

Insofar as it is process Osborne seeks, he is surely entitled
to less than “the full panoply of rights” that would be due a
criminal defendant prior to conviction, see Morrissey V.
Brewer, 408 U. S. 471, 480 (1972). That does not mean, how-
ever, that our pretrial due process cases have no relevance
in the postconviction context. In Brady v. Maryland, 373
U. S. 83, 87 (1963), we held that the State violates due proc-
ess when it suppresses “evidence favorable to an accused”
that is “material either to guilt or to punishment, irrespec-
tive of the good faith or bad faith of the prosecution.” Al-
though Brady does not directly provide for a postconviction
right to such evidence, the concerns with fundamental fair-
ness that motivated our decision in that case are equally
present when convicted persons such as Osborne seek access
to dispositive DNA evidence following conviction.

Recent scientific advances in DNA analysis have made “it
literally possible to confirm guilt or innocence beyond any
question whatsoever, at least in some categories of cases.”
Harvey, 285 F. 3d, at 305 (Luttig, J.). As the Court recog-
nizes today, the powerful new evidence that modern DNA
testing can provide is “unlike anything known before.”
Ante, at 62. Discussing these important forensic develop-
ments in his oft-cited opinion in Harvey, Judge Luttig ex-
plained that although “no one would contend that fairness,
in the constitutional sense, requires a post-conviction right
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of access or a right to disclosure anything approaching in
scope that which is required pre-trial,” in cases “where the
government holds previously-produced forensic evidence, the
testing of which concededly could prove beyond any doubt
that the defendant did not commit the crime for which he
was convicted, the very same principle of elemental fairness
that dictates pre-trial production of all potentially exculpa-
tory evidence dictates post-trial production of this infinitely
narrower category of evidence.” 285 F. 3d, at 317. It does
so “out of recognition of the same systemic interests in fair-
ness and ultimate truth.” Ibid.

Observing that the DNA evidence in this case would be so
probative of Osborne’s guilt or innocence that it exceeds the
materiality standard that governs the disclosure of evidence
under Brady, the Ninth Circuit granted Osborne’s request
for access to the State’s evidence. See 521 F. 3d, at 1134.
In doing so, the Court of Appeals recognized that Osborne
possesses a narrow right of postconviction access to biologi-
cal evidence for DNA testing “where [such] evidence was
used to secure his conviction, the DNA testing is to be con-
ducted using methods that were unavailable at the time of
trial and are far more precise than the methods that were
then available, such methods are capable of conclusively
determining whether Osborne is the source of the genetic
material, the testing can be conducted without cost or preju-
dice to the State, and the evidence is material to available
forms of post-conviction relief.” Id., at 1142. That conclu-
sion does not merit reversal.

If the right Osborne seeks to vindicate is framed as purely
substantive, the proper result is no less clear. “The touch-
stone of due process is protection of the individual against
arbitrary action of government,” Meachum, 427 U. S., at 226
(internal quotation marks omitted); Wolff, 418 U. S., at 558;
County of Sacramento v. Lewis, 523 U.S. 833, 845-846
(1998). When government action is so lacking in justifica-
tion that it “can properly be characterized as arbitrary, or
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conscience shocking, in a constitutional sense,” Collins v.
Harker Heights, 503 U. S. 115, 128 (1992), it violates the Due
Process Clause. In my view, the State’s refusal to provide
Osborne with access to evidence for DNA testing qualifies
as arbitrary.

Throughout the course of state and federal litigation, the
State has failed to provide any concrete reason for denying
Osborne the DNA testing he seeks, and none is apparent.
Because Osborne has offered to pay for the tests, cost is not
a factor. And as the State now concedes, there is no reason
to doubt that such testing would provide conclusive confir-
mation of Osborne’s guilt or revelation of his innocence.” In
the courts below, the State refused to provide an explanation
for its refusal to permit testing of the evidence, see Brief for
Respondent 33, and in this Court, its explanation has been,
at best, unclear. Insofar as the State has articulated any
reason at all, it appears to be a generalized interest in pro-
tecting the finality of the judgment of conviction from any
possible future attacks. See Brief for Petitioners 18, 50.8

"JUSTICE ALITO provides a detailed discussion of dangers such as labo-
ratory contamination and evidence tampering that may reduce the reliabil-
ity not only of DNA evidence, but of any type of physical forensic evidence.
Ante, at 80-84 (concurring opinion). While no form of testing is error
proof in every case, the degree to which DNA evidence has become a
foundational tool of law enforcement and prosecution is indicative of the
general reliability and probative power of such testing. The fact that
errors may occur in the testing process is not a ground for refusing such
testing altogether—were it so, such evidence should be banned at trial no
less than in postconviction proceedings. More important still is the fact
that the State now concedes there is no reason to doubt that if STR and
mtDNA testing yielded exculpatory results in this case, Osborne’s inno-
cence would be established.

8In his concurring opinion, JUSTICE ALITO suggests other reasons that
might motivate States to resist access to such evidence, including concerns
over DNA testing backlogs and manipulation by defendants. See ante,
at 83-84. Not only were these reasons not offered by the State of Alaska
as grounds for its decision in this case, but they are not in themselves
compelling. While state resource constraints might justify delays in the



98 DISTRICT ATTORNEY’S OFFICE FOR THIRD
JUDICIAL DIST. v». OSBORNE

STEVENS, J., dissenting

While we have long recognized that States have an inter-
est in securing the finality of their judgments, see, e. g., Dun-
can v. Walker, 533 U. S. 167, 179 (2001); Teague v. Lane, 489
U. S. 288, 309 (1989) (plurality opinion); McCleskey v. Zant,
499 U. S. 467, 491-492 (1991), finality is not a stand-alone
value that trumps a State’s overriding interest in ensuring
that justice is done in its courts and secured to its citizens.
Indeed, when absolute proof of innocence is readily at hand,
a State should not shrink from the possibility that error may
have occurred. Rather, our system of justice is strength-
ened by “recogniz[ing] the need for, and imperative of, a
safety valve in those rare instances where objective proof
that the convicted actually did not commit the offense later
becomes available through the progress of science.” Har-
vey, 285 F. 3d, at 306 (Luttig, J.). DNA evidence has led to
an extraordinary series of exonerations, not only in cases
where the trial evidence was weak, but also in cases where
the convicted parties confessed their guilt and where the

testing of postconviction DNA evidence, they would not justify an outright
ban on access to such evidence. And JUSTICE ALITO’s concern that guilty
defendants will “play games with the criminal justice system” with regard
to the timing of their requests for DNA evidence is not only speculative,
but gravely concerning. Amnte, at 85. It bears remembering that crimi-
nal defendants are under no obligation to prove their innocence at trial;
rather, the State bears the burden of proving their guilt. See Sandstrom
v. Montana, 442 U.S. 510 (1979); In re Winship, 397 U.S. 358 (1970).
Having no obligation to conduct pretrial DNA testing, a defendant should
not be bound by a decision to forgo such testing at trial, particularly when,
as in this case, the choice was made by counsel over the defendant’s strong
objection. See Osborne I, 110 P. 3d, at 990-991. (JUSTICE ALITO sug-
gests there is reason to doubt whether Osborne asked his counsel to per-
form DNA testing prior to trial, ante, at 85-86. That fact was not
disputed in the state courts, however. Although Osborne’s trial counsel
averred that she did “not have a present memory of Osborne’s desire to
have [a more specific discriminatory] test of his DNA done,” she also
averred that she was “willing to accept that he does” and that she “would
have disagreed with him.” 110 P. 3d, at 990 (internal quotation marks
omitted).)
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trial evidence against them appeared overwhelming.” The
examples provided by amici of the power of DNA testing
serve to convince me that the fact of conviction is not suffi-
cient to justify a State’s refusal to perform a test that will
conclusively establish innocence or guilt.

This conclusion draws strength from the powerful state
interests that offset the State’s purported interest in finality
per se. When a person is convicted for a crime he did not
commit, the true culprit escapes punishment. DNA testing
may lead to his identification. See Brief for Current and
Former Prosecutors as Amici Curiae 16 (noting that in more
than one-third of all exonerations DNA testing identified the
actual offender). Crime victims, the law enforcement pro-
fession, and society at large share a strong interest in identi-
fying and apprehending the actual perpetrators of vicious
crimes, such as the rape and attempted murder that gave
rise to this case.

The arbitrariness of the State’s conduct is highlighted by
comparison to the private interests it denies. It seems to
me obvious that if a wrongly convicted person were to
produce proof of his actual innocence, no state interest would
be sufficient to justify his continued punitive detention. If
such proof can be readily obtained without imposing a sig-
nificant burden on the State, a refusal to provide access to
such evidence is wholly unjustified.

In sum, an individual’s interest in his physical liberty is
one of constitutional significance. That interest would be
vindicated by providing postconviction access to DNA evi-

9See generally Brief for Current and Former Prosecutors as Amici Cu-
riae; Brief for Jeanette Popp et al. as Amici Curiae; see also Brief for
Individuals Exonerated by Post-Conviction DNA Testing as Amici Curiae
1-20. See also Garrett, Judging Innocence, 108 Colum. L. Rev. 55, 109
(2008) (documenting that in 50% of cases in which DNA evidence exoner-
ated a convicted person, reviewing courts had commented on the exoner-
ee’s likely guilt and in 10% of the cases had described the evidence sup-
porting conviction as “‘overwhelming’”).
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dence, as would the State’s interest in ensuring that it pun-
ishes the true perpetrator of a crime. In this case, the State
has suggested no countervailing interest that justifies its re-
fusal to allow Osborne to test the evidence in its possession
and has not provided any other nonarbitrary explanation for
its conduct. Consequently, I am left to conclude that the
State’s failure to provide Osborne access to the evidence con-
stitutes arbitrary action that offends basic principles of due
process. On that basis, I would affirm the judgment of the
Ninth Circuit.
I11

The majority denies that Osborne possesses a cognizable
substantive due process right under the “circumstances of
this case,” and offers two meager reasons for its decision.
First, citing a general reluctance to “‘expand the concept of
substantive due process,”” ante, at 72 (quoting Collins, 503
U. S., at 125), the Court observes that there is no long history
of postconviction access to DNA evidence. “‘The mere nov-
elty of such a claim,”” the Court asserts, “‘is reason enough
to doubt that “substantive due process” sustains it,”” ante,
at 72 (quoting Reno v. Flores, 507 U. S. 292, 303 (1993)). The
flaw is in the framing. Of course courts have not historically
granted convicted persons access to physical evidence for
STR and mtDNA testing. But, as discussed above, courts
have recognized a residual substantive interest in both phys-
ical liberty and in freedom from arbitrary government ac-
tion. It is Osborne’s interest in those well-established liber-
ties that justifies the Court of Appeals’ decision to grant him
access to the State’s evidence for purposes of previously un-
available DNA testing.

The majority also asserts that this Court’s recognition of
a limited federal right of access to DNA evidence would be
ill advised because it would “short circuit what looks to be a
prompt and considered legislative response” by the States
and Federal Government to the issue of access to DNA evi-
dence. Ante, at 73. Such a decision, the majority warns,
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would embroil the Court in myriad policy questions best left
to other branches of government. Ante, at 72-74. The ma-
jority’s arguments in this respect bear close resemblance to
the manner in which the Court once approached the now-
venerable right to counsel for indigent defendants. Before
our decision in Powell v. Alabama, 287 U. S. 45 (1932), state
law alone governed the manner in which counsel was ap-
pointed for indigent defendants. “Efforts to impose a mini-
mum federal standard for the right to counsel in state courts
routinely met the same refrain: ‘in the face of these widely
varying state procedures,” this Court refused to impose the
dictates of ‘due process’ onto the states and ‘hold invalid all
procedure not reaching that standard.”” Brief for Current
and Former Prosecutors as Amici Curiae 28, n. 8 (quoting
Bute v. Illinois, 333 U. S. 640, 668 (1948)). When at last this
Court recognized the Sixth Amendment right to counsel for
all indigent criminal defendants in Gideon v. Wainwright,
372 U. S. 335 (1963), our decision did not impede the ability
of States to tailor their appointment processes to local needs,
nor did it unnecessarily interfere with their sovereignty. It
did, however, ensure that criminal defendants were provided
with the counsel to which they were constitutionally enti-
tled.’® In the same way, a decision to recognize a limited
right of posteconviction access to DNA testing would not pre-
vent the States from creating procedures by which litigants

10 The majority’s position also resembles that taken by Justice Harlan in
his dissent in Miranda v. Arizona, 384 U. S. 436, 523 (1966), in which he
faulted the Court for its “ironic untimeliness.” He noted that the Court’s
decision came at time when scholars, politicians, and law enforcement offi-
cials were beginning to engage in a “massive reexamination of criminal
law enforcement procedures on a scale never before witnessed,” and pre-
dicted that the practical effect of the Court’s decision would be to “handi-
cap seriously” those sound efforts. Id., at 523-524. Yet time has vindi-
cated the decision in Miranda. The Court’s refusal to grant Osborne
access to critical DNA evidence rests on a practical judgment remarkably
similar to Justice Harlan’s, and I find the majority’s judgment today as
profoundly incorrect as the Miranda minority’s was yesterday.
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request and obtain such access; it would merely ensure that
States do so in a manner that is nonarbitrary.

While it is true that recent advances in DNA technology
have led to a nationwide reexamination of state and federal
postconviction procedures authorizing the use of DNA test-
ing, it is highly unlikely that affirming the judgment of the
Court of Appeals would significantly affect the use of DNA
testing in any of the States that have already developed stat-
utes and procedures for dealing with DNA evidence or would
require the few States that have not yet done so to postpone
the enactment of appropriate legislation.!! Indeed, a hold-
ing by this Court that the policy judgments underlying that
legislation rest on a sound constitutional foundation could
only be constructive.

v

Osborne has demonstrated a constitutionally protected
right to due process which the State of Alaska thus far has

1 The United States and several States have voiced concern that the
recognition of a limited federal right of access to DNA evidence might call
into question reasonable limits placed on such access by federal and state
statutes. See Brief for United States as Amicus Curiae 17-26; Brief for
State of California et al. as Amici Curiae 1-16. For example, federal
law and several state statutes impose the requirement that an applicant
seeking postconviction DNA testing execute an affidavit attesting to his
innocence before any request will be performed. See, e.g., 18 U.S.C.
§3600(a)(1); Fla. Stat. §925.11(2)(a)(3) (2007). Affirming the judgment of
the Ninth Circuit would not cast doubt on the constitutionality of such a
requirement, however, since Osborne was never asked to execute such
an affidavit as a precondition to obtaining access to the State’s evidence.
Similarly, affirmance would not call into question the legitimacy of other
reasonable conditions States may place on access to DNA testing, such as
Alaska’s requirement that test results be capable of yielding a clear an-
swer with respect to guilt or innocence. “[DJue process is flexible,” Mor-
rissey v. Brewer, 408 U. S. 471, 481 (1972), and the manner in which it is
provided may reasonably vary from State to State and case to case. So
long as the limitations placed on a litigant’s access to such evidence remain
procedurally fair and nonarbitrary, they will comport with the demands of
due process.
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not vindicated and which this Court is both empowered and
obliged to safeguard. On the record before us, there is no
reason to deny access to the evidence and there are many
reasons to provide it, not least of which is a fundamental
concern in ensuring that justice has been done in this case.
I would affirm the judgment of the Court of Appeals, and
respectfully dissent from the Court’s refusal to do so.

JUSTICE SOUTER, dissenting.

I respectfully dissent on the ground that Alaska has failed
to provide the effective procedure required by the Four-
teenth Amendment for vindicating the liberty interest in
demonstrating innocence that the state law recognizes.
I therefore join Part I of JUSTICE STEVENS’s dissenting
opinion.

I would not decide Osborne’s broad claim that the Four-
teenth Amendment’s guarantee of due process requires our
recognition at this time of a substantive right of access
to biological evidence for DNA analysis and comparison.
I would reserve judgment on the issue simply because there
is no need to reach it; at a general level Alaska does not deny
a right to postconviction testing to prove innocence, and in
any event, Osborne’s claim can be resolved by resort to the
procedural due process requirement of an effective way to
vindicate a liberty interest already recognized in state law,
see Fvitts v. Lucey, 469 U. S. 387, 393 (1985). My choice to
decide this case on that procedural ground should not, there-
fore, be taken either as expressing skepticism that a new
substantive right to test should be cognizable in some cir-
cumstances, or as implying agreement with the Court that
it would necessarily be premature for the Judicial Branch to
decide whether such a general right should be recognized.

There is no denying that the Court is correct when it notes
that a claim of right to DNA testing, post-trial at that, is a
novel one, but that only reflects the relative novelty of test-
ing DNA, and in any event is not a sufficient reason alone to
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reject the right asserted, see Reno v. Flores, 507 U. S. 292
318-319 (1993) (O’Connor, J., concurring). Tradition is of
course one serious consideration in judging whether a chal-
lenged rule or practice, or the failure to provide a new one,
should be seen as violating the guarantee of substantive due
process as being arbitrary, or as falling wholly outside the
realm of reasonable governmental action. See Poe v. Ull-
man, 367 U. S. 497, 542 (1961) (Harlan, J., dissenting). We
recognize the value and lessons of continuity with the past,
but as Justice Harlan pointed out, society finds reasons to
modify some of its traditional practices, ibid., and the accu-
mulation of new empirical knowledge can turn yesterday’s
reasonable range of the government’s options into a due
process anomaly over time.

As for determining the right moment for a court to decide
whether substantive due process requires recognition of an
individual right unsanctioned by tradition (or the invalida-
tion of traditional law), I certainly agree with the Court that
the beginning of wisdom is to go slow. Substantive due
process expresses the conception that the liberty it protects
is a freedom from arbitrary government action, from re-
straints lacking any reasonable justification, id., at 541,! and
a substantive due process claim requires attention to two
closely related elements that call for great care on the part
of a court. It is crucial, first, to be clear about whose under-
standing it is that is being taken as the touchstone of what
is arbitrary and outside the sphere of reasonable judgment.
And it is just as essential to recognize how much time society
needs in order to work through a given issue before it makes
sense to ask whether a law or practice on the subject is be-
yond the pale of reasonable choice, and subject to being
struck down as violating due process.

It goes without saying that the conception of the reason-
able looks to the prevailing understanding of the broad soci-

! Mutatis mutandis, the same is true of our notions of life and property,
subject to the same due process guarantee.
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ety, not to individual notions that a judge may entertain for
himself alone, id., at 542, 544, and in applying a national con-
stitution the society of reference is the nation. On specific
issues, widely shared understandings within the national so-
ciety can change as interests claimed under the rubric of lib-
erty evolve into recognition, see Griswold v. Connecticut,
381 U. S. 479 (1965) (personal privacy); Lawrence v. Texas,
539 U. S. 558 (2003) (sexual intimacy); see also Washington
v. Glucksberg, 521 U. S. 702, 752 (1997) (SOUTER, J., concur-
ring in judgment), or are recast in light of experience and
accumulated knowledge, compare Roe v. Wade, 410 U. S. 113
(1973), with Planned Parenthood of Southeastern Pa. v.
Casey, 505 U. S. 833 (1992) (joint opinion of O’Connor, KEN-
NEDY, and SOUTER, JJ.).

Changes in societal understanding of the fundamental rea-
sonableness of government actions work out in much the
same way that individuals reconsider issues of fundamental
belief. We can change our own inherited views just so fast,
and a person is not labeled a stick-in-the-mud for refusing to
endorse a new moral claim without having some time to
work through it intellectually and emotionally. Just as at-
tachment to the familiar and the limits of experience affect
the capacity of an individual to see the potential legitimacy
of a moral position, the broader society needs the chance to
take part in the dialectic of public and political back and
forth about a new liberty claim before it makes sense to de-
clare unsympathetic state or national laws arbitrary to the
point of being unconstitutional. The time required is a mat-
ter for judgment depending on the issue involved, but the
need for some time to pass before a court entertains a sub-
stantive due process claim on the subject is not merely the
requirement of judicial restraint as a general approach, but
a doctrinal demand to be satisfied before an allegedly lagging
legal regime can be held to lie beyond the discretion of rea-
sonable political judgment.
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Despite my agreement with the Court on this importance
of timing, though, I do not think that the doctrinal require-
ment necessarily stands in the way of any substantive due
process consideration of a postconviction right to DNA test-
ing, even as a right that is freestanding. Given the pace at
which DNA testing has come to be recognized as potentially
dispositive in many cases with biological evidence, there is
no obvious argument that considering DNA testing at a gen-
eral level would subject wholly intransigent legal systems to
substantive due process review prematurely. But, as I said,
there is no such issue before us, for Alaska does not flatly
deny access to evidence for DNA testing in posteconviction
cases.

In another case, a judgment about appropriate timing
might also be necessary on issues of substantive due process
at the more specific level of the State’s conditions for exercis-
ing the right to test. Several such limitations are poten-
tially implicated, including the need of a claimant to show
that the test results would be material as potentially show-
ing innocence, and the requirement that the testing sought
be capable of producing new evidence not available at trial.
But although I assume that avoiding prematurity is as much
a doctrinal consideration in assessing the conditions affecting
a substantive right as it is when the substantive right itself
is the subject of a general claim,? there is no need here to
resolve any timing issue that might be raised by challenges
to these details.

2Tt makes sense to approach these questions as governed by the same
requirement to allow time for adequate societal and legislative consider-
ation that substantive liberty interests should receive at a general level.
As Judge Luttig has pointed out, there is no hermetic line between the
substantive and the procedural in due process analysis, Harvey v. Horan,
285 F. 3d 298, 318-319 (CA4 2002) (opinion respecting denial of rehearing
en banc), and in this case one could argue back and forth about the better
characterization of various state conditions as being one or the other.
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Osborne’s objection here is not only to the content of the
State’s terms and conditions, but also to the adequacy of
Alaska’s official machinery in applying them, and there is no
reason to defer consideration of this due process claim: given
the conditions Alaska has placed on the right it recognizes,
the due process guarantee requires the State to provide an
effective procedure for proving entitlement to relief under
that scheme, Fwvitts, 469 U.S., at 393, and the State has
failed. On this issue, Osborne is entitled to relief. Alaska
has presented no good reasons even on its own terms for
denying Osborne the access to the evidence he seeks, and
the inexplicable failure of the State to provide an effective
procedure is enough to show a need for a 42 U. S. C. §1983
remedy, and relief in this case. JUSTICE STEVENS deals
with this failure in Part I of his dissent, which I join, and I
emphasize only two points here.

In effect, Alaska argues against finding any right to relief
in a federal §1983 action because the procedure the State
provides is reasonable and adequate to vindicate the post-
trial liberty interest in testing evidence that the State has
chosen to recognize.> When I first considered the State’s
position I thought Alaska’s two strongest points were these:
(1) that in Osborne’s state litigation he failed to request ac-
cess for the purpose of a variety of postconviction testing
that could not have been done at time of trial (and thus
sought no new evidence by his state-court petition); and
(2) that he failed to aver actual innocence (and thus failed to
place his oath behind the assertion that the evidence sought
would be material to his postconviction claim). Denying
him any relief under these circumstances, the argument ran,

3 Alaska does not argue that the State’s process for vindicating the right
to test, however inadequate, defines the limit of the right it recognizes,
with a consequence that, by definition, the liberty interest recognized by
the State calls for no process for its vindication beyond what the State
provides.
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did not indicate any inadequacy in the state procedure that
would justify resort to §1983 for providing due process.

Yet the record shows that Osborne has been denied access
to the evidence even though he satisfied each of these condi-
tions. As for the requirement to claim testing by a method
not available at trial, Osborne’s state-court appellate brief
specifically mentioned his intent to conduct short tandem
repeat analysis, App. 171, 175, and the State points to no
pleading, brief, or evidence that Osborne ever changed this
request.

The State’s reliance on Osborne’s alleged failure to claim
factual innocence is equally untenable. While there is no
question that after conviction and imprisonment he admitted
guilt under oath as a condition for becoming eligible for pa-
role, the record before us makes it equally apparent that he
claims innocence on oath now. His affidavit filed in support
of his request for evidence under § 1983 contained the state-
ment, “I have always maintained my innocence,” id., at 226,
72, followed by an explanation that his admission of guilt
was a necessary gimmick to obtain parole, id., at 227, 7.
Since the State persists in maintaining that Osborne is not
entitled to test its evidence, it is apparently mere make-
weight for the State to claim that he is not entitled to § 1983
relief because he failed to claim innocence seriously and
unequivocally.

This is not the first time the State has produced reasons
for opposing Osborne’s request that collapse upon inspection.
Arguing before the Ninth Circuit, the State maintained that
the DNA evidence Osborne sought was not material; that is,
it argued that a test excluding Osborne as the source of
semen in the blue condom, found near the bloody snow and
spent shell casing in the secluded area where the victim was
raped by one man, would not “establish that he was factually
innocent” or even “undermine confidence in . . . the verdict.”
Reply Brief for Appellants in No. 06-35875 (2008), p. 18; see
also 521 F. 3d 1118, 1136 (CA9 2008). Such an argument is
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patently untenable, and the State now concedes that a favor-
able test could “conclusively establish Osborne’s innocence.”
Reply to Brief in Opposition 8.

Standing alone, the inadequacy of each of the State’s
reasons for denying Osborne access to the DNA evidence
he seeks would not make out a due process violation. But
taken as a whole the record convinces me that, while Alaska
has created an entitlement of access to DNA evidence under
conditions that are facially reasonable, the State has demon-
strated a combination of inattentiveness and intransigence in
applying those conditions that add up to procedural unfair-
ness that violates the Due Process Clause.

4This Court is not in a position to correct individual errors of the Alaska
Court of Appeals or Alaska officials, as § 1983 does not serve as a mecha-
nism to review specific, unfavorable state-law determinations.
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A federal indictment charged petitioner Yeager with securities and wire
fraud for allegedly misleading the public about the virtues of a fiber-
optic telecommunications system offered by his employer, a subsidiary
of Enron Corp., and with insider trading for selling his Enron stock
while in possession of material, nonpublic information about the new
system’s performance and value to Enron. The indictment also charged
petitioner with money laundering for conducting various transactions
with the proceeds of his stock sales. The jury acquitted Yeager on the
fraud counts but failed to reach a verdict on the insider trading and
money laundering counts. After the Government recharged him with
some of the insider trading and money laundering counts, Yeager moved
to dismiss the charges on the ground that the jury, by acquitting him on
the fraud counts, had necessarily decided that he did not possess mate-
rial, nonpublic information about the project’s performance and value,
and that the issue-preclusion component of the Double Jeopardy Clause
therefore barred a second trial for insider trading and money launder-
ing. The District Court denied the motion, and the Fifth Circuit af-
firmed, reasoning that the fact that the jury hung on the insider trading
and money laundering counts—as opposed to acquitting petitioner—cast
doubt on whether it had necessarily decided that petitioner did not pos-
sess material, nonpublic information. This inconsistency between the
acquittals and the hung counts, the Fifth Circuit concluded, meant that
the Government could prosecute petitioner anew for insider trading and
money laundering.

Held: An apparent inconsistency between a jury’s verdict of acquittal on
some counts and its failure to return a verdict on other counts does
not affect the acquittals’ preclusive force under the Double Jeopardy
Clause. Pp. 117-126.

(@) This case is controlled by the reasoning in Ashe v. Swenson, 397
U.S. 436, where the Court squarely held that the Double Jeopardy
Clause precludes the Government from relitigating any issue that was
necessarily decided by a jury’s acquittal in a prior trial. For double
jeopardy purposes, the jury’s inability to reach a verdict on Yeager’s
insider trading and money laundering counts was a nonevent that should
be given no weight in the issue-preclusion analysis. To identify what a



Cite as: 557 U. S. 110 (2009) 111

Syllabus

jury necessarily determined at trial, courts should scrutinize the jury’s
decisions, not its failures to decide. A jury’s verdict of acquittal repre-
sents the community’s collective judgment regarding all the evidence
and arguments presented to it. Even if the verdict is “based upon an
egregiously erroneous foundation,” Fong Foo v. United States, 369 U. S.
141, 143, its finality is unassailable, see, e. g., Arizona v. Washington,
434 U. 8. 497, 503. Thus, if the possession of insider information was a
critical issue of ultimate fact in all of the charges against Yeager, a jury
verdict that necessarily decided that issue in his favor protects him from
prosecution for any charge for which that is an essential element.
Pp. 117-123.

(b) Neither Richardson v. United States, 468 U. S. 317, nor United
States v. Powell, 469 U. S. 57, supports the Government’s argument that
it can retry Yeager for insider trading or money laundering. Richard-
son’s conclusion that a jury’s “failure . . . to reach a verdict is not an
event which terminates jeopardy,” 468 U. S., at 325, did not open the
door to using a hung count to ignore the preclusive effect of a jury’s
acquittal, but was simply a rejection of the argument—similar to the
Government’s today—that a mistrial is an event of significance. Also
rejected is the contention that an acquittal can never preclude retrial
on a hung count because it would impute irrationality to the jury in
violation of Powell’s rule that issue preclusion is “predicated on the as-
sumption that the jury acted rationally,” 469 U. S., at 68. The Court’s
refusal in Powell and in Dunn v. United States, 284 U. S. 390, to impugn
the legitimacy of jury verdicts that, on their face, were logically incon-
sistent shows, a fortiori, that a potentially inconsistent hung count could
not command a different result. Pp. 123-125.

() The Government has argued that, even if hung counts cannot enter
the issue-preclusion analysis, Yeager has failed to show that the jury’s
acquittals necessarily resolved in his favor an issue of ultimate fact that
must be proved to convict him of insider trading and money laundering.
Having granted certiorari on the assumption that the Fifth Circuit ruled
correctly that the acquittals meant the jury found that Yeager did not
have insider information that contradicted what was presented to the
public, this Court declines to engage in a fact-intensive analysis of the
voluminous record that is unnecessary to resolve the narrow legal ques-
tion at issue. If the Court of Appeals chooses, it may revisit its fac-
tual analysis in light of the Government’s arguments before this Court.
Pp. 125-126.

521 F. 3d 367, reversed and remanded.

STEVENS, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and SOUTER, GINSBURG, and BREYER, JJ., joined, and in which KENNEDY,
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J., joined as to Parts I-1II and V. KENNEDY, J., filed an opinion concur-
ring in part and concurring in the judgment, post, p. 126. SCALIA, J., filed
a dissenting opinion, in which THOMAS and ALITO, JJ., joined, post, p. 127.
Avrro, J., filed a dissenting opinion, in which SCALIA and THOMAS, JJ.,
joined, post, p. 133.

Samuel J. Buffone argued the cause for petitioner. With
him on the briefs were Ryan M. Malone and J. A. Canales.
Deputy Solicitor General Dreeben argued the cause for
the United States. With him on the brief were then-Acting
Solicitor General Kneedler, Acting Assistant Attorney Gen-
eral Glavin, Matthew D. Roberts, and Joseph C. Wyderko.*

JUSTICE STEVENS delivered the opinion of the Court.

In Dunn v. United States, 284 U. S. 390, 393 (1932), the
Court, speaking through Justice Holmes, held that a logical
inconsistency between a guilty verdict and a verdict of ac-
quittal does not impugn the validity of either verdict. The
question presented in this case is whether an apparent incon-
sistency between a jury’s verdict of acquittal on some counts
and its failure to return a verdict on other counts affects the
preclusive force of the acquittals under the Double Jeopardy
Clause of the Fifth Amendment. We hold that it does not.

I

In 1997, Enron Corporation (Enron) acquired a telecommu-
nications business that it expanded and ultimately renamed
Enron Broadband Services (EBS). Petitioner F. Scott Yea-
ger served as Senior Vice President of Strategic Develop-
ment for EBS from October 1, 1998, until his employment
was terminated a few months before Enron filed for bank-
ruptey on December 2, 2001. During his tenure, petitioner

*Briefs of amici curiae urging reversal were filed for Criminal Law
Professors by Jeffrey A. Lamken, for the National Association of Criminal
Defense Lawyers by Kevin C. Newsom, Jack W. Selden, and Joshua L.
Dratel; and for the Texas Criminal Defense Lawyers Association et al. by
J. Craig Jett, Greg Westfall, and Susan Hays.
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played an active role in EBS’s attempt to develop a nation-
wide fiber-optic telecommunications system called the Enron
Intelligent Network (EIN).

In the summer of 1999, Enron announced that EBS would
become a “‘core’” Enron business and a major part of its
overall strategy. App. 11. Thereafter, Enron issued press
releases touting the advanced capabilities of EIN and claim-
ing that the project was “‘lit,’” or operational. Id., at 10.
On January 20, 2000, at the company’s annual equity analyst
conference, petitioner and others allegedly made false and
misleading statements about the value and performance of
the EIN project. On January 21, 2000, the price of Enron
stock rose from $54 to $67. The next day it reached $72.
At that point petitioner sold more than 100,000 shares of
Enron stock that he had received as part of his compensa-
tion. During the next several months petitioner sold an ad-
ditional 600,000 shares. All told, petitioner’s stock sales
generated more than $54 million in proceeds and $19 million
in personal profit. As for the EIN project, its value turned
out to be illusory. The “intelligent” network showcased to
the public in the press releases and at the analyst conference
was riddled with technological problems and never fully
developed.

On November 5, 2004, a grand jury returned a “Fifth Su-
perseding Indictment” charging petitioner with 126 counts
of five federal offenses: (1) conspiracy to commit securities
and wire fraud; (2) securities fraud; (3) wire fraud; (4) insider
trading; and (5) money laundering.! The Government’s the-
ory of prosecution was that petitioner—acting in concert
with other Enron executives—purposefully deceived the

1See 18 U.S. C. §371 (conspiracy to commit fraud against the United
States); 15 U.S.C. §78j(b) (1994 ed.), §78ff (2000 ed.), and 17 CFR
§240.10b-5 (2004) (securities fraud); 18 U.S. C. §1343 (2000 ed.) (wire
fraud); 15 U.S.C. §78j(b) (1994 ed.), §78ff (2000 ed.), and 17 CFR
§240.10b5-1 (insider trading); 18 U. S. C. §1957 (money laundering).
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public about the EIN project in order to inflate the value of
Enron’s stock and, ultimately, to enrich himself? Id., at 6.

Count 1 of the indictment described in some detail the al-
leged conspiracy to commit securities fraud and wire fraud
and included as overt acts the substantive offenses charged
in counts 2 through 6. Count 2, the securities fraud count,
alleged that petitioner made false and misleading statements
at the January 20, 2000, analyst conference or that he failed
to state facts necessary to prevent statements made by oth-
ers from being misleading. Counts 3 through 6 alleged that
petitioner and others committed four acts of wire fraud when
they issued four EBS-related press releases in 2000. Counts
27 through 46, the insider trading counts, alleged that peti-
tioner made 20 separate sales of Enron stock “while in the
possession of material non-public information regarding the
technological capabilities, value, revenue and business per-
formance of [EBS].” Id., at 31. And counts 67 through 165,
the money laundering counts, described 99 financial transac-
tions involving petitioner’s use of the proceeds of his sales of
Enron stock, which the indictment characterized as “crimi-
nally derived property.” Id., at 37. To simplify our discus-
sion, we shall refer to counts 1 through 6 as the “fraud
counts” and the remaining counts as the “insider trading
counts.”

The trial lasted 13 weeks. After four days of delibera-
tions, the jury notified the court that it had reached agree-
ment on some counts but had deadlocked on others. The
judge then gave the jury an Allen charge, see Allen v.
United States, 164 U. S. 492, 501-502 (1896), urging the ju-
rors to reexamine the grounds for their opinions and to con-
tinue deliberations “until the end of the day” to achieve a
final verdict on all counts. 56 Tr. 13724 (July 20, 2005).
When the jury failed to break the deadlock, the court told

2While petitioner was charged with 126 counts, the indictment included
176 counts in all, covering conduct by executives purportedly involved in
the alleged fraud.
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the jurors that it would “take their verdict” instead of pro-
longing deliberations. Id., at 13725. The jury acquitted
petitioner on the fraud counts but failed to reach a verdict
on the insider trading counts. The court entered judgment
on the acquittals and declared a mistrial on the hung counts.

On November 9, 2005, the Government obtained a new in-
dictment against petitioner. This “Eighth Superseding In-
dictment” recharged petitioner with some, but not all, of the
insider trading counts on which the jury had previously
hung. App. 188. The new indictment refined the Govern-
ment’s case: Whereas the earlier indictment had named mul-
tiple defendants, the new indictment dealt exclusively with
petitioner. And instead of alleging facts implicating a
broader fraudulent scheme, the new indictment focused on
petitioner’s knowledge of the EIN project and his failure to
disclose that information to the public before selling his
Enron stock.

Petitioner moved to dismiss all counts in the new indict-
ment on the ground that the acquittals on the fraud counts
precluded the Government from retrying him on the insider
trading counts.> He argued that the jury’s acquittals had
necessarily decided that he did not possess material, nonpub-
lic information about the performance of the EIN project
and its value to Enron. In petitioner’s view, because re-
prosecution for insider trading would require the Govern-
ment to prove that critical fact, the issue-preclusion com-
ponent of the Double Jeopardy Clause barred a second trial
of that issue and mandated dismissal of all of the insider
trading counts.

The District Court denied the motion. After reviewing
the trial record, the court disagreed with petitioner’s reading
of what the jury necessarily decided. In the court’s telling,

3 Petitioner had also moved to dismiss the relevant counts in the earlier
indictment in response to the Government’s assertion that it could repros-
ecute petitioner for the previously hung counts under that indictment as
well. See 521 F. 3d 367, 370, n. 4 (CA5 2008).
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the jury likely concluded that petitioner “did not knowingly
and willfully participate in the scheme to defraud described
in the conspiracy, securities fraud, and wire fraud counts.”
446 F. Supp. 2d 719, 735 (SD Tex. 2006). The court therefore
concluded that the question whether petitioner possessed in-
sider information was not necessarily resolved in the first
trial and could be litigated anew in a second prosecution.

The Court of Appeals disagreed with the District Court’s
analysis of the record, but nevertheless affirmed. It rea-
soned that petitioner “did not dispute” the Government’s the-
ory that he “helped shape the message” of the allegedly
fraudulent presentations made at the analyst conference, and
therefore rejected the District Court’s conclusion that the
jury had “acquitted [petitioner] on the groun[d] that he did
not participate in the fraud.” 521 F. 3d 367, 377 (CA5 2008).
Based on its independent review of the record, the Court of
Appeals instead concluded that “the jury must have found
when it acquitted [petitioner] that [he] did not have any in-
sider information that contradicted what was presented to
the public.” Id., at 378. The court acknowledged that this
factual determination would normally preclude the Govern-
ment from retrying petitioner for insider trading or money
laundering.

The court was nevertheless persuaded that a truly rational
jury, having concluded that petitioner did not have any in-
sider information, would have acquitted him on the insider
trading counts. That the jury failed to acquit, and instead
hung on those counts, was pivotal in the court’s issue-
preclusion analysis. Considering “the hung counts along
with the acquittals,” the court found it impossible “to decide
with any certainty what the jury necessarily determined.”
Ibid. Relying on Circuit precedent, United States v. Lar-
kin, 605 F. 2d 1360 (1979), the court concluded that the con-
flict between the acquittals and the hung counts barred the
application of issue preclusion in this case. 521 F. 3d, at
378-379.
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Several courts have taken the contrary view and have held
that a jury’s failure to reach a verdict on some counts should
play no role in determining the preclusive effect of an acquit-
tal. See United States v. Ohayon, 483 F. 3d 1281 (CA1l
2007); United States v. Romeo, 114 F. 3d 141 (CA9 1997);
United States v. Bailin, 977 F. 2d 270 (CA7 1992); United
States v. Frazier, 880 F. 2d 878 (CA6 1989). Others have
sided with the Fifth Circuit. See United States v. Howe,
538 F. 3d 820 (CAS8 2008); United States v. Aguilar-Aranceta,
957 F. 2d 18 (CA1 1992); United States v. White, 936 F. 2d
1326 (CADC 1991). We granted certiorari to resolve the
conflict, 5565 U. S. 1028 (2008), and now reverse.

II

The Double Jeopardy Clause of the Fifth Amendment pro-
vides: “[N]or shall any person be subject for the same offence
to be twice put in jeopardy of life or limb.”

While we have decided an exceptionally large number of
cases interpreting this provision, see, e. g., United States v.
DiFrancesco, 449 U. S. 117, 126-127 (1980) (collecting cases),
most of our decisions have found more guidance in the
common-law ancestry of the Clause than in its brief text.
Thus, for example, while the risk of being fined or impris-
oned implicates neither “life” nor “limb,” our early cases held
that double jeopardy protection extends to punishments that
are not “positively covered by the language of [the] amend-
ment.” Ex parte Lange, 18 Wall. 163, 170 (1874). As we
explained, “[i]t is very clearly the spirit of the instrument to
prevent a second punishment under judicial proceedings for
the same crime, so far as the common law gave that protec-
tion.” Ibid.

Our cases have recognized that the Clause embodies two
vitally important interests. The first is the “deeply in-
grained” principle that “the State with all its resources and
power should not be allowed to make repeated attempts to
convict an individual for an alleged offense, thereby subject-
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ing him to embarrassment, expense and ordeal and compel-
ling him to live in a continuing state of anxiety and insecu-
rity, as well as enhancing the possibility that even though
innocent he may be found guilty.” Green v. United States,
355 U. S. 184, 187-188 (1957); see Benton v. Maryland, 395
U.S. 784, 795 (1969); DiFrancesco, 449 U. S., at 127-128.
The second interest is the preservation of “the finality of
judgments.” Crist v. Bretz, 437 U. S. 28, 33 (1978).

The first interest is implicated whenever the State seeks
a second trial after its first attempt to obtain a conviction
results in a mistrial because the jury has failed to reach a
verdict. In these circumstances, however, while the defend-
ant has an interest in avoiding multiple trials, the Clause
does not prevent the Government from seeking to reprose-
cute. Despite the argument’s textual appeal, we have held
that the second trial does not place the defendant in jeopardy
“twice.” Richardson v. United States, 468 U.S. 317, 323
(1984); see 3 J. Story, Commentaries on the Constitution
§1781, pp. 6569-660 (1833). Instead, a jury’s inability to
reach a decision is the kind of “manifest necessity” that per-
mits the declaration of a mistrial and the continuation of the
initial jeopardy that commenced when the jury was first im-
paneled. See Arizona v. Washington, 434 U. S. 497, 505-506
(1978); United States v. Perez, 9 Wheat. 579, 580 (1824). The
“interest in giving the prosecution one complete opportunity
to convict those who have violated its laws” justifies treating
the jury’s inability to reach a verdict as a nonevent that does
not bar retrial. Washington, 434 U. S., at 509.

While the case before us involves a mistrial on the insider
trading counts, the question presented cannot be resolved by
asking whether the Government should be given one com-
plete opportunity to convict petitioner on those charges.
Rather, the case turns on the second interest at the core
of the Clause. We must determine whether the interest in
preserving the finality of the jury’s judgment on the fraud
counts, including the jury’s finding that petitioner did not
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possess insider information, bars a retrial on the insider
trading counts. This requires us to look beyond the Clause’s
prohibition on being put in jeopardy “twice”; the jury’s
acquittals unquestionably terminated petitioner’s jeopardy
with respect to the issues finally decided in those counts.
The proper question, under the Clause’s text, is whether it is
appropriate to treat the insider trading charges as the “same
offence” as the fraud charges. Our opinion in Ashe v. Swen-
son, 397 U. S. 436 (1970), provides the basis for our answer.

In Ashe, we squarely held that the Double Jeopardy
Clause precludes the Government from relitigating any issue
that was necessarily decided by a jury’s acquittal in a prior
trial. In that case, six poker players were robbed by a
group of masked men. Ashe was charged with—and acquit-
ted of—robbing Donald Knight, one of the six players. The
State sought to retry Ashe for the robbery of another poker
player only weeks after the first jury had acquitted him.
The second prosecution was successful: Facing “substantially
stronger” testimony from “witnesses [who] were for the most
part the same,” id., at 439-440, Ashe was convicted and sen-
tenced to a 35-year prison term. We concluded that the sub-
sequent prosecution was constitutionally prohibited. Be-
cause the only contested issue at the first trial was whether
Ashe was one of the robbers, we held that the jury’s verdict
of acquittal collaterally estopped the State from trying him
for robbing a different player during the same criminal epi-
sode. Id., at 446. We explained that “when an issue of ulti-
mate fact has once been determined by a valid and final judg-
ment” of acquittal, it “cannot again be litigated” in a second
trial for a separate offense. Id., at 443.* To decipher what

4 Although the doctrine of collateral estoppel had developed in civil liti-
gation, we had already extended it to criminal proceedings when Ashe
was decided. The justification for this application was first offered by
Justice Holmes, who observed that “[i]Jt cannot be that the safeguards of
the person, so often and so rightly mentioned with solemn reverence, are
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a jury has necessarily decided, we held that courts should
“examine the record of a prior proceeding, taking into ac-
count the pleadings, evidence, charge, and other relevant
matter, and conclude whether a rational jury could have
grounded its verdict upon an issue other than that which the
defendant seeks to foreclose from consideration.” Id., at 444
(internal quotation marks omitted). We explained that the
inquiry “must be set in a practical frame and viewed with
an eye to all the circumstances of the proceedings.” Ibid.
(quoting Sealfon v. United States, 332 U. S. 575, 579 (1948);
internal quotation marks omitted).

Unlike Ashe, the case before us today entails a trial that
included multiple counts rather than a trial for a single of-
fense. And, while Ashe involved an acquittal for that single
offense, this case involves an acquittal on some counts and a
mistrial declared on others. The reasoning in Ashe is never-
theless controlling because, for double jeopardy purposes,
the jury’s inability to reach a verdict on the insider trading
counts was a nonevent and the acquittals on the fraud counts
are entitled to the same effect as Ashe’s acquittal.

As noted above, see supra, at 116, the Court of Appeals
reasoned that the hung counts must be considered to deter-
mine what issues the jury decided in the first trial. Viewed
in isolation, the court explained, the acquittals on the fraud
charges would preclude retrial because they appeared to
support petitioner’s argument that the jury decided he
lacked insider information. 521 F. 3d, at 378. Viewed
alongside the hung counts, however, the acquittals appeared
less decisive. The problem, as the court saw it, was that, if
“the jury found that [petitioner]| did not have insider infor-
mation, then the jury, acting rationally, would also have ac-

less than those that protect from a liability in debt.” United States v.
Oppenheimer, 242 U. S. 85, 87 (1916). Currently, the more descriptive
term “issue preclusion” is often used in lieu of “collateral estoppel.” See
Restatement (Second) of Judgments § 27 (1980).
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quitted [him] of the insider trading counts.” Ibid. The fact
that the jury hung was a logical wrinkle that made it impos-
sible for the court “to decide with any certainty what the
jury necessarily determined.” Ibid. Because petitioner
failed to show what the jury decided, id., at 380, the court
refused to find the Government precluded from pursuing the
hung counts in a new prosecution.

The Court of Appeals’ issue-preclusion analysis was in
error. A hung count is not a “relevant” part of the “record
of [the] prior proceeding.” See Ashe, 397 U. S., at 444 (in-
ternal quotation marks omitted). Because a jury speaks
only through its verdict, its failure to reach a verdict can-
not—by negative implication—yield a piece of information
that helps put together the trial puzzle. A mistried count is
therefore nothing like the other forms of record material that
Ashe suggested should be part of the preclusion inquiry.
Ibid.; see also Black’s Law Dictionary 1301 (8th ed. 2004)
(defining “record” as the “official report of the proceedings
in a case, including the filed papers, a verbatim transcript of
the trial or hearing (if any), and tangible exhibits”). Unlike
the pleadings, the jury charge, or the evidence introduced by
the parties, there is no way to decipher what a hung count
represents. Even in the usual sense of “relevance,” a hung
count hardly “make[s] the existence of any fact . . . more
probable or less probable.” Fed. Rule Evid. 401. A host
of reasons—sharp disagreement, confusion about the issues,
exhaustion after a long trial, to name but a few—could work
alone or in tandem to cause a jury to hang.®? To ascribe
meaning to a hung count would presume an ability to identify
which factor was at play in the jury room. But that is not

5Indeed, there were many indications that the jury in this case could
have been exhausted after the 13-week trial. See Reply Brief for Peti-
tioner 9-10 (cataloging numerous “statements on the record [that] reveal
the very real possibility that the jurors cut their deliberations short out
of exhaustion”).
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reasoned analysis; it is guesswork. Such conjecture about
possible reasons for a jury’s failure to reach a decision should
play no part in assessing the legal consequences of a unani-
mous verdict that the jurors did return.

A contrary conclusion would require speculation into what
transpired in the jury room. Courts properly avoid such ex-
plorations into the jury’s sovereign space, see United States
v. Powell, 469 U. S. 57, 66 (1984); Fed. Rule Evid. 606(b), and
for good reason. The jury’s deliberations are secret and not
subject to outside examination. If there is to be an inquiry
into what the jury decided, the “evidence should be confined
to the points in controversy on the former trial, to the testi-
mony given by the parties, and to the questions submitted
to the jury for their consideration.” Packet Co. v. Sickles, 5
Wall. 580, 593 (1867); see also Vaise v. Delaval, 99 Eng. Rep.
944 (K. B. 1785) (Lord Mansfield, C. J.) (refusing to rely on
juror affidavits to impeach a verdict reached by a coin flip);
J. Wigmore, Evidence §2349 (McNaughton rev. 1961 and
Supp. 1991).

Accordingly, we hold that the consideration of hung counts
has no place in the issue-preclusion analysis. Indeed, if it
were relevant, the fact that petitioner has already survived
one trial should be a factor cutting in favor of, rather than
against, applying a double jeopardy bar. To identify what a
jury necessarily determined at trial, courts should scrutinize
a jury’s decisions, not its failures to decide. A jury’s verdict
of acquittal represents the community’s collective judgment
regarding all the evidence and arguments presented to it.
Even if the verdict is “based upon an egregiously erroneous

6Tt would also require too much of the defendant. To preclude retrial,
he must show that the jury necessarily decided an issue in his favor. Yet,
to borrow from the Court of Appeals, “[blecause it is impossible to deter-
mine why [a] jury hung,” 521 F. 3d, at 379, the defendant will have to
rebut all inferences about what may have motivated the jury to hang
without the ability to seek conclusive proof. See Fed. Rule Evid. 606(b).
There is no reason to impose such a burden on a defendant.
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foundation,” Fong Foo v. United States, 369 U. S. 141, 143
(1962) (per curiam), its finality is unassailable. See, e. g.,
Washington, 434 U. S., at 503; Sanabria v. United States,
437 U.S. 54, 64 (1978). Thus, if the possession of insider
information was a critical issue of ultimate fact in all of the
charges against petitioner, a jury verdict that necessarily de-
cided that issue in his favor protects him from prosecution
for any charge for which that is an essential element.

II1

The Government relies heavily on two of our cases, Rich-
ardson v. United States, 468 U. S. 317, and United States v.
Powell, 469 U. S. 57, to argue that it is entitled to retry peti-
tioner on the insider trading counts. Neither precedent can
bear the weight the Government places on it.

In Richardson, the defendant was indicted on three counts
of narcotics violations. The jury acquitted him on one count
but hung on the others. Richardson moved to bar retrial on
the hung counts, insisting that reprosecution would place
him twice in jeopardy for the same offense. Unlike peti-
tioner in this case, Richardson did not argue that retrial was
barred because the jury’s verdict of acquittal meant that it
necessarily decided an essential fact in his favor. He simply
asserted that the hung counts, standing alone, shielded him
from reprosecution. We disagreed and held that “the pro-
tection of the Double Jeopardy Clause by its terms ap-
plies only if there has been some event, such as an acquittal,
which terminates the original jeopardy.” 468 U.S., at 325.
“[TThe failure of the jury to reach a verdict,” we explained,
“is not an event which terminates jeopardy.” Ibid. From
this the Government extrapolates the altogether different
principle that retrial is always permitted whenever a jury
convicts on some counts and hangs on others. Brief for
United States 23-24. But Richardson was not so broad.
Rather, our conclusion was a rejection of the argument—
similar to the one the Government urges today—that a mis-
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trial is an event of significance. In so holding, we did not
open the door to using a mistried count to ignore the preclu-
sive effect of a jury’s acquittal.

The Government next contends that an acquittal can never
preclude retrial on a mistried count because it would impute
irrationality to the jury in violation of the rule articulated in
Powell, 469 U. S. 57. In Powell, the defendant was charged
with various drug offenses. The jury acquitted Powell of
the substantive drug charges but convicted her of using a
telephone in “‘committing and in causing and facilitating’”
those same offenses. Id., at 59-60. Powell attacked the
verdicts on appeal as irrationally inconsistent and urged the
reversal of her convictions. She insisted that “collateral es-
toppel should apply to verdicts rendered by a single jury, to
preclude acceptance of a guilty verdict on a telephone facili-
tation count where the jury acquits the defendant of the
predicate felony.” Id., at 64. We rejected this argument,
reasoning that issue preclusion is “predicated on the assump-
tion that the jury acted rationally.” Id., at 68.

Arguing that a jury that acquits on some counts while in-
explicably hanging on others is not rational, the Government
contends that issue preclusion is as inappropriate in this case
as it was in Powell. There are two serious flaws in this line
of reasoning. First, it takes Powell’s treatment of inconsist-
ent verdicts and imports it into an entirely different context
involving both wverdicts and seemingly inconsistent hung
counts. But the situations are quite dissimilar. In Powell,
respect for the jury’s verdicts counseled giving each verdict
full effect, however inconsistent. As we explained, the
jury’s verdict “brings to the criminal process, in addition to
the collective judgment of the community, an element of
needed finality.” Id., at 67. By comparison, hung counts
have never been accorded respect as a matter of law or his-
tory, and are not similar to jury verdicts in any relevant
sense. By equating them, the Government’s argument fails.
Second, the Government’s reliance on Powell assumes that a
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mistried count can, in context, be evidence of irrationality.
But, as we explained above, see supra, at 121-122, the fact
that a jury hangs is evidence of nothing—other than, of
course, that it has failed to decide anything. By relying on
hung counts to question the basis of the jury’s verdicts, the
Government violates the very assumption of rationality it
invokes for support.

At bottom, the Government misreads our cases that have
rejected attempts to question the validity of a jury’s verdict.
In Powell and, before that, in Dunn, 284 U. S. 390, we were
faced with jury verdicts that, on their face, were logically
inconsistent and yet we refused to impugn the legitimacy of
either verdict. In this case, there is merely a suggestion
that the jury may have acted irrationally. And instead of
resting that suggestion on a verdict, the Government relies
on a hung count, the thinnest reed of all. If the Court in
Powell and Dunn declined to use a clearly inconsistent ver-
dict to second-guess the soundness of another verdict, then,
a fortiori, a potentially inconsistent hung count could not
command a different result.

Iv

One final matter requires discussion. The Government
argues that even if we conclude (as we do) that acquittals
can preclude retrial on counts on which the same jury hangs,
we should nevertheless affirm the judgment of the Court of
Appeals because petitioner failed to show that the jury nec-
essarily resolved in his favor an issue of ultimate fact that
the Government must prove in order to convict him of in-
sider trading and money laundering. See Brief for United
States 41-45. Given the length and complexity of the pro-
ceedings, this factual dispute is understandable. The Dis-
trict Court and Court of Appeals each read the record differ-
ently, disagreeing as to what the jury necessarily decided in
its acquittals. Compare 446 F. Supp. 2d, at 735 (“[TThe jury
necessarily determined that Defendant Yeager did not know-
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ingly and willfully participate or agree to participate in a
scheme to defraud in connection with the alleged false state-
ments or material omissions made at the analyst conference
and press releases”), with 521 F. 3d, at 378 (“[T]he jury must
have found when it acquitted Yeager that Yeager himself did
not have any insider information that contradicted what was
presented to the public”). Our grant of certiorari was based
on the assumption that the Court of Appeals’ interpretation
of the record was correct. We recognize the Government’s
right, as the prevailing party in the Court of Appeals, to
“defend its judgment on any ground properly raised below
whether or not that ground was relied upon, rejected, or
even considered by the District Court or the Court of Ap-
peals.” Washington v. Confederated Bands and Tribes of
Yakima Nation, 439 U.S. 463, 476, n. 20 (1979). But we
decline to engage in a fact-intensive analysis of the volumi-
nous record, an undertaking unnecessary to the resolution of
the narrow legal question we granted certiorari to answer.
If it chooses, the Court of Appeals may revisit its factual
analysis in light of the Government’s arguments before this
Court.
v

The judgment is reversed, and the case is remanded to
the Court of Appeals for further proceedings consistent with
this opinion.

It is so ordered.

JUSTICE KENNEDY, concurring in part and concurring in
the judgment.

I join Parts I-III and V of the Court’s opinion but cannot
join Part IV. In my view the concerns expressed by JUs-
TICE ALITO are well justified. Post, p. 133 (dissenting opin-
ion). It is insufficient for the Court to say that, on remand,
the Court of Appeals “may,” “[ilf it chooses,” “revisit its fac-
tual analysis.” Amnte this page. The correct course would
be to require the Court of Appeals to do so.
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As JUSTICE ALITO explains, the judgments of acquittal
preclude the Government from retrying petitioner on the
issue of his possession of insider information if, and only if,
“it would have been irrational for the jury to acquit without
finding that fact.” Post, at 134; see Ashe v. Swenson, 397
U. S. 436, 444 (1970) (retrial not precluded if “‘a rational jury
could have grounded its verdict upon an issue other than that
which the defendant seeks to foreclose’”).

For the reasons given by JUSTICE ALITO, there are
grounds here to question whether petitioner has met this
demanding standard. Post, at 134-135. The District
Court, which was the court most familiar with the record,
found that petitioner could not make this showing because
a rational jury could have acquitted him of securities fraud
on a different basis—namely, that petitioner did not cause
the misleading statements to be made. Post, at 135-136.
The Court of Appeals’ contrary analysis is not convincing.
Post, at 136.

The Court of Appeals held the Double Jeopardy Clause
permits petitioner’s retrial because, in that court’s view, the
acquitted counts were inconsistent with the jury’s inability
to reach a verdict on other counts. 521 F. 3d 367, 379 (CAb5
2008). The Court today corrects that misreading of the
Double Jeopardy Clause. The question remains whether the
Clause permits petitioner’s retrial for the quite distinet rea-
son JUSTICE ALITO describes. On remand, the Court of Ap-
peals should reexamine this question.

JUSTICE SCALIA, with whom JUSTICE THOMAS and JUS-
TICE ALITO join, dissenting.

The Double Jeopardy Clause of the Fifth Amendment pro-
vides that no person shall “be subject for the same offence
to be twice put in jeopardy of life or limb.” The Court today
holds that this proscription, as interpreted in Ashe v. Swen-
son, 397 U.S. 436 (1970), sometimes bars retrial of hung
counts if the jury acquits on factually related counts. Be-
cause that result neither accords with the original meaning
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of the Double Jeopardy Clause nor is required by the Court’s
precedents, I dissent.
I

Today’s opinion begins with the proclamation that this
Court has “found more guidance in the common-law ancestry
of the [Double Jeopardy] Clause than its brief text.” Ante,
at 117. Would that it were so. This case would be easy
indeed if our cases had adhered to the Clause’s original
meaning. The English common-law pleas of auterfoits ac-
quit and auterfoits convict, on which the Clause was based,
barred only repeated “prosecution for the same identical act
and crime.” 4 W. Blackstone, Commentaries on the Laws
of England 330 (1769) (emphasis added). See also Grady v.
Corbin, 495 U. S. 508, 530-535 (1990) (SCALIA, J., dissenting).
As described by Sir Matthew Hale, “a man acquitted for
stealing [a] horse” could be later “arraigned and convict[ed]
for stealing the saddle, tho both were done at the same
time.” 2 Pleas of the Crown 246 (1736). Under the
common-law pleas, the jury’s acquittal of Yeager on the fraud
counts would have posed no bar to further prosecution for
the distinet crimes of insider trading and money laundering.

But that is water over the dam. In Ashe, the Court de-
parted from the original meaning of the Double Jeopardy
Clause, holding that it precludes successive prosecutions on
distinct crimes when facts essential to conviction of the sec-
ond crime have necessarily been resolved in the defendant’s
favor by a verdict of acquittal of the first crime. 397 U. S,
at 445-446.! Even if I am to adhere to Ashe on stare decisis

! Because this case arises in federal court, the federal doctrine of issue
preclusion might have prevented the Government from retrying Yeager
even without Ashe’s innovation. See United States v. Oppenheimer, 242
U. 8. 85, 87 (1916). But the District Court held that the jury in this case
had not necessarily decided that Yeager lacked inside information (the fact
that Yeager claims the Government is barred from relitigating), 446
F. Supp. 2d 719, 735 (SD Tex. 2006), and jurisdiction for this interlocutory
appeal of that holding comes by way of the collateral order doctrine, which
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grounds, cf. Grady, supra, at 528 (SCALIA, J., dissenting), to-
day’s holding is an illogical extension of that case. Ashe
held only that the Clause sometimes bars successive prosecu-
tion of facts found during “a prior proceeding.” 397 U.S.,
at 444. But today the Court bars retrial on hung counts
after what was not, under this Court’s theory of “continuing
jeopardy,” Justices of Boston Municipal Cowrt v. Lydon, 466
U. S. 294, 308 (1984), a prior proceeding but simply an earlier
stage of the same proceeding.

As a historical matter, the common-law pleas could be
invoked only once “there ha[d] been a conviction or an ac-
quittal—after a complete trial.” Crist v. Bretz, 437 U. S. 28,
33 (1978). This Court has extended the protections of the
Double Jeopardy Clause by holding that jeopardy attaches
earlier: at the time a jury is empanelled and sworn. Id.,
at 38. Although one might think that this early attachment
would mean that any second trial with a new jury would
constitute a second jeopardy, the Court amended its innova-
tion by holding that discharge of a deadlocked jury does not
“terminat[e] the original jeopardy,” Richardson v. United
States, 468 U.S. 317, 325 (1984). Under this continuing-
jeopardy principle, retrial after a jury has failed to reach a
verdict is not a new trial but part of the same proceeding.?

encompasses claims of former jeopardy, Abney v. United States, 431 U. S.
651, 662 (1977). We have not accorded the same privilege to litigants
asserting issue preclusion.

2That the Government issued a new indictment after the mistrial in this
case does not alter the fact that, for double jeopardy purposes, retrial
would have been part of the same, initial proceeding. As a matter of
practice, it seems that prosecutors and courts treat retrials after mistrials
as part of the same proceeding by filing superseding indictments under
the original docket number. See, e. g., Superseding Information in United
States v. Pena, Case No. 8:03-cr—-476-T-23EAJ (MD Fla., Feb. 17, 2005).
The Court implies that the new indictment in this case materially refined
the charges, ante, at 115, but the only relevant changes were dropping of
the other defendants and elimination of a few counts and related factual
allegations. Compare App. 6-71 with App. 188-200.
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Today’s holding is inconsistent with this principle. It in-
terprets the Double Jeopardy Clause, for the first time, to
have effect internally within a single prosecution, even
though the “‘criminal proceedings against [the] accused have
not run their full course.”” Lydon, supra, at 308 (quoting
Price v. Georgia, 398 U. S. 323, 326 (1970)). As a conceptual
matter, it makes no sense to say that events occurring within
a single prosecution can cause an accused to be “twice put
in jeopardy.” U. S. Const., Amdt. 5. And our cases, until
today, have acknowledged that. Ever since Dunn v. United
States, 284 U. S. 390, 393 (1932), we have refused to set aside
convictions that were inconsistent with acquittals in the
same trial; and we made clear in United States v. Powell, 469
U. S. 57, 64-65 (1984), that Ashe does not mandate a different
result. There is no reason to treat perceived inconsistencies
between hung counts and acquittals any differently.

Richardson accentuates the point. Under our cases, if an
appellate court reverses a conviction for lack of constitution-
ally sufficient evidence, that determination constitutes an ac-
quittal which, under the Double Jeopardy Clause, precludes
further prosecution. Burks v. United States, 437 U. S. 1, 11
(1978). In Richardson, the defendant sought to prevent re-
trial after a jury failed to reach a verdict, claiming that the
case should not have gone to the jury because the Govern-
ment failed to present sufficient evidence. 468 U. S., at 322—
323. The Court held that the Double Jeopardy Clause was
inapplicable because there had not been an “event, such as
an acquittal, which terminate[d] the original jeopardy.” Id.,
at 325. I do not see why the Double Jeopardy Clause effect
of a jury acquittal on a different count should be any differ-
ent from the Double Jeopardy Clause effect of the prosecu-
tion’s failure to present a case sufficient to go to the jury on
the same count. In both cases, the predicate necessary for
Double Jeopardy Clause preclusion of a new prosecution ex-
ists: in the former, the factual findings implicit in the jury’s
verdict of acquittal, in the latter, the State’s presentation of
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a case so weak that it would have demanded a jury verdict
of acquittal. In both cases, it seems to me, the Double Jeop-
ardy Clause cannot be invoked because the jeopardy with
respect to the retried count has not terminated.

The acquittals here did not, as the majority argues, “un-
questionably terminat[e] [Yeager’s] jeopardy with respect
to the issues finally decided” in those counts. Ante, at 119
(emphasis added). Jeopardy is commenced and terminated
charge by charge, not issue by issue. And if the prosecu-
tion’s failure to present sufficient evidence at a first trial can-
not prevent retrial on a hung count because the retrial is
considered part of the same proceeding, then there is no
basis for invoking Ashe to prevent retrial in the present case.
If a conviction can stand with a contradictory acquittal when
both are pronounced at the same trial, there is no reason
why an acquittal should prevent the State from pressing for
a contradictory conviction in the continuation of the prosecu-
tion on the hung counts.

II

The Court’s extension of Ashe to these circumstances can-
not even be justified based on the rationales underlying that
holding. Invoking issue preclusion to bar seriatim prosecu-
tions has the salutary effect of preventing the Government
from circumventing acquittals by forcing defendants “to ‘run
the gantlet’ a second time” on effectively the same charges.
397 U.S., at 446. In cases where the prosecution merely
seeks to get “one full and fair opportunity to convict” on all
charges brought in an initial indictment, Ohio v. Johnson,
467 U. S. 493, 502 (1984), there is no risk of such gamesman-
ship. We have said that “where the State has made no ef-
fort to prosecute the charges seriatim, the considerations of
double jeopardy protection implicit in the application of col-
lateral estoppel are inapplicable.” Id., at 500, n. 9.

Moreover, barring retrial when a jury acquits on some
counts and hangs on others bears only a tenuous relationship
to preserving the finality of “an issue of ultimate fact [actu-
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ally] determined by a valid and final judgment.” Ashe,
supra, at 443. There is no clear, unanimous jury finding
here. In the unusual situation in which a factual finding
upon which an acquittal must have been based would also
logically require an acquittal on the hung count, all that can
be said for certain is that the conflicting dispositions are irra-
tional—the result of “mistake, compromise, or lenity.” Pow-
ell, supra, at 65. It is at least as likely that the irrationality
consisted of failing to make the factual finding necessary to
support the acquittal as it is that the irrationality consisted
of failing to adhere to that factual finding with respect to the
hung count. While I agree that courts should avoid specula-
tion as to why a jury reached a particular result, ante, at
121-122, the Court’s opinion steps in the wrong direction by
pretending that the acquittals here mean something that
they in all probability do not.* Powell, supra, at 69, con-
cluded that “the best course to take is simply to insulate jury
verdicts” from review on grounds of inconsistency. In my
view the same conclusion applies to claims that inconsistency
will arise from proceeding to conviction on hung counts.
The burdens created by the Court’s opinion today are
likely to be substantial. The Ashe inquiry will require
courts to “examine the record of a prior proceeding, taking
into account the pleadings, evidence, charge, and other rele-
vant matter, and conclude whether a rational jury could have
grounded its verdict upon an issue other than that which the
defendant seeks to foreclose from consideration.” 397 U. S,
at 444 (internal quotation marks omitted). What is more,
our holding in Abney v. United States, 431 U. S. 651 (1977),
ensures that every defendant in Yeager’s shoes will be enti-

3The Court claims that a jury’s failure to reach a verdict is not relevant
evidence, ante, at 121, but its justifications for that statement are utterly
unpersuasive. It is obvious that a failure to reach a verdict on one count
“makels] the existence” of a factual finding on a necessary predicate for
both counts substantially “less probable,” Fed. Rule Evid. 401; how the
Court can believe otherwise is beyond me.
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tled to an immediate interlocutory appeal (and petition for
certiorari) whenever his Ashe claim is rejected by the trial
court. Abney, supra, at 662.

* * *

Until today, this Court has consistently held that retrial
after a jury has been unable to reach a verdict is part of the
original prosecution and that there can be no second jeop-
ardy where there has been no second prosecution. Because
I believe holding that line against this extension of Ashe is
more consistent with the Court’s cases and with the original
meaning of the Double Jeopardy Clause, I would affirm the
judgment.

JUSTICE ALITO, with whom JUSTICE SCALIA and JUSTICE
THOMAS join, dissenting.

I join JUSTICE ScALIA’s dissenting opinion. When a jury
acquits on some counts but cannot reach agreement on oth-
ers, I do not think that the Double Jeopardy Clause pre-
cludes retrial on the “hung” counts.

As a result of today’s decision, however, the law is now to
the contrary, and I write separately to note that the Court’s
holding makes it imperative that the doctrine of issue preclu-
sion be applied with the rigor prescribed in Ashe v. Swenson,
397 U. S. 436 (1970). Loose application of the doctrine will
lead to exceedingly complicated and protracted litigation,
both in the trial court and on appeal, and may produce un-
just results.

Ashe made it clear that an acquittal on one charge pre-
cludes a subsequent trial on a different charge only if
“a rational jury” could not have acquitted on the first charge
without finding in the defendant’s favor on a factual issue
that the prosecution would have to prove in order to convict
in the later trial. Id., at 444. This is a demanding stand-
ard. The second trial is not precluded simply because it is
unlikely—or even very unlikely—that the original jury ac-
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quitted without finding the fact in question. Only if it would
have been irrational for the jury to acquit without finding
that fact is the subsequent trial barred. And the defendant
has the burden of showing that “the issue whose relitiga-
tion he seeks to foreclose was actually decided in the first
proceeding.” Dowling v. United States, 493 U. S. 342, 350
(1990).

The situation presented in a case like the one now before
us—where the jury acquits on some counts but cannot reach
a verdict on others—calls for special care in the application
of the Ashe standard. In such a situation, the conclusion
that the not-guilty verdicts preclude retrial on the hung
counts necessarily means that the jury did not act rationally.
But courts should begin with the presumption that a jury’s
actions can rationally be reconciled. In an analogous situa-
tion—where it is claimed that a verdict must be set aside on
the ground that the findings set out in a jury’s answers to
special interrogatories are inconsistent—“it is the duty of
the courts to attempt to harmonize the answers, if it is possi-
ble under a fair reading of them: ‘Where there is a view of
the case that makes the jury’s answers to special interrogato-
ries consistent, they must be resolved that way.”” Gallick
v. Baltimore & Ohio R. Co., 372 U. S. 108, 119 (1963) (quoting
Atlantic & Gulf Stevedores, Inc. v. Ellerman Lines, Ltd.,
369 U.S. 355, 364 (1962)). A similar approach is appro-
priate here.

In the present case, there is reason to question whether
the Ashe standard was met. It is clear that the fraud counts
required proof of an element not necessary for conviction on
the insider trading charge, namely, that petitioner “caused”
material misstatements or omissions to be made at the Janu-
ary 20, 2000, analyst conference and in the press releases
that formed the basis for the wire fraud counts. See App.
107 (jury instruction on count two (securities fraud)), 118
(jury instruction on counts three through six (wire fraud)).
And it is far from apparent that the jury’s not-guilty verdict
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on the fraud counts could not have rationally been based on a
determination that this element—that petitioner caused the
material misstatements or omissions—was not proved be-
yond a reasonable doubt.

The District Court Judge, who was of course familiar with
the trial evidence, analyzed this issue as follows:

“The theory of the defense, evident in closing argument
and the direct testimony of Defendant Yeager, argued
that Defendant Yeager did not participate in the crafting
of the statements in the press releases; did not partici-
pate in the creation of slides or statements presented at
the analysts conference; and did not reach an agreement
with any other person to make false, misleading, or de-
ceptive statements or material omissions of fact.” App.
to Pet. for Cert. 55a.

The record provides support for the District Court’s analy-
sis. In his summation, petitioner’s attorney argued that
“Scott Yeager had nothing to do with Counts 3 to 6 [the secu-
rities and wire fraud counts].” 54 Tr. 13384 (July 13, 2005).
With respect to the January 20, 2000, conference that pro-
vided the basis for the securities fraud count, petitioner’s
attorney emphasized that his client “didn’t say anything.”
Id., at 13365. Counsel reiterated that petitioner “didn’t
make a presentation. He didn’t make a statement.” [Ibid.;
1d., at 13394. Counsel’s summation on this point summa-
rized portions of petitioner’s trial testimony in which he min-
imized his involvement in matters relating to the conference.
See 39 id., at 9932-9933, 9938-9947, and 9953 (June 17, 2005).

With respect to the press releases on which the wire fraud
counts were based, petitioner’s attorney argued: “Scott Yea-
ger had nothing to do with the press releases.” 54 id., at
13384. “We didn’t make any press releases.” Id., at 13394.
“Show me the evidence. Show me where Scott participated
in a press release.” Id., at 13406. Again, counsel’s com-
ments in summation tracked petitioner’s testimony denying
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participation in the press releases. See 39 id., at 9911, 9913;
54 id., at 13384.

The above portions of the record suggest that a rational
jury might have found that petitioner did not “cause” the
misstatements or omissions at the conference or in the press
releases. In light of the length and complexity of the trial
record, I am not in a position to say with certainty that the
Ashe standard was not met in this case, but the brief discus-
sion of this question in the opinion of the Court of Appeals
does not satisfactorily show that the District Court’s analysis
was incorrect. Concluding that the not-guilty verdict on the
securities fraud count could not have been based on a finding
that respondent did not cause the misstatements or omis-
sions at the conference, the Court of Appeals stated that
petitioner “did not dispute” that he “helped shape the mes-
sage of the conference presentations.” App. to Pet. for
Cert. 20a. But there is surely tension between that state-
ment and the previously mentioned portions of petitioner’s
trial testimony and the defense summation.

Because the Court of Appeals held that Ashe does not
apply when a jury acquits on some counts and hangs on oth-
ers, that court’s analysis of the possible grounds for the jury’s
securities fraud verdict was not necessary to support the
court’s decision. Now that this Court has held that Ashe
does govern in this context, a reexamination of the possible
grounds for the fraud count acquittals is warranted.
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TRAVELERS INDEMNITY CO. ET AL. v. BAILEY ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 08-295. Argued March 30, 2009—Decided June 18, 2009*

As part of the 1986 reorganization plan of the Johns-Manville Corpora-
tion (Manville), an asbestos supplier and manufacturer of asbestos-
containing products, the Bankruptey Court approved a settlement pro-
viding that Manville’s insurers, including The Travelers Indemnity
Company and related companies (Travelers), would contribute to the
corpus of the Manville Personal Injury Settlement Trust (Trust), and
releasing those insurers from any “Policy Claims,” which were chan-
neled to the Trust. “Policy Claims” include, as relevant here, “claims”
and “allegations” against the insurers “based upon, arising out of or
relating to” the Manville insurance policies. The settlement agreement
and reorganization plan were approved by the Bankruptcy Court (1986
Orders) and were affirmed by the District Court and the Second Circuit.
Over a decade later plaintiffs began filing asbestos actions against Trav-
elers in state courts (Direct Actions), often seeking to recover from
Travelers not for Manville’s wrongdoing but for Travelers’ own alleged
violations of state consumer-protection statutes or of common law du-
ties. Invoking the 1986 Orders, Travelers asked the Bankruptcy Court
to enjoin 26 Direct Actions. Ultimately, a settlement was reached, in
which Travelers agreed to make payments to compensate the Direct
Action claimants, contingent on the court’s order clarifying that the Di-
rect Actions were, and remained, prohibited by the 1986 Orders. The
court made extensive factual findings, uncontested here, concluding that
Travelers derived its knowledge of asbestos from its insurance relation-
ship with Manville and that the Direct Actions are based on acts or
omissions by Travelers arising from or related to the insurance policies.
It then approved the settlement and entered an order (Clarifying
Order), which provided that the 1986 Orders barred the pending Direct
Actions and various other claims. Objectors to the settlement (re-
spondents here) appealed. The District Court affirmed, but the Second
Circuit reversed. Agreeing that the Bankruptcy Court had jurisdiction
to interpret and enforce the 1986 Orders, the Circuit nevertheless held

*Together with No. 08-307, Common Law Settlement Counsel v. Bailey
et al., also on certiorari to the same court.
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that the Bankruptcy Court lacked jurisdiction to enjoin the Direct Ac-
tions because those actions sought not to recover based on Manville’s
conduct, but to recover directly from Travelers for its own conduct.

Held: The terms of the injunction bar the Direct Actions against Travel-
ers, and the finality of the Bankruptcy Court’s 1986 Orders generally
stands in the way of challenging their enforceability. Pp. 147-156.

(@) The Direct Actions are “Policy Claims” enjoined as against Trav-
elers by the 1986 Orders, which covered, inter alia, “claims” and “alle-
gations” “relating to” Travelers’ insurance coverage of Manville. In a
statute, “[t]he phrase ‘in relation to’ is expansive,” Smith v. United
States, 508 U. S. 223, 237, and so is its reach here. While it would be
possible to suggest that a “claim” only relates to Travelers’ insurance
coverage if it seeks recovery based upon Travelers’ specific contractual
obligation to Manville, “allegations” is not amenable to such a narrow
construction and clearly reaches factual assertions that relate in a more
comprehensive way to Travelers’ dealings with Manville. The Bank-
ruptey Court’s detailed factual findings place the Direct Actions within
the terms of the 1986 Orders. Contrary to respondents’ argument, the
1986 Orders contain no language limiting “Policy Claims” to claims de-
rivative of Manville’s liability. Even if, before the entry of the 1986
Orders, Travelers understood the proposed injunction to bar only such
derivative claims, where a court order’s plain terms unambiguously
apply, as they do here, they are entitled to their effect. If it is black-
letter law that an unambiguous private contract’s terms must be en-
forced irrespective of the parties’ subjective intent, it is also clear that
a court, such as the Bankruptcy Court here, should enforce a court
order, a public governmental act, according to its unambiguous terms.
Pp. 148-151.

(b) Because the 1986 Orders became final on direct review over two
decades ago, whether the Bankruptcy Court had jurisdiction and author-
ity to enter the injunction in 1986 was not properly before the Second
Circuit in 2008 and is not properly before this Court. The Bankruptcy
Court plainly had jurisdiction to interpret and enforce its own prior
orders, see Local Loan Co. v. Hunt, 292 U. S. 234, 239, and it explicitly
retained jurisdiction to enforce its injunctions when it issued the 1986
Orders. The Second Circuit erred in holding the 1986 Orders unen-
forceable according to their terms on the ground that the Bankruptcy
Court had exceeded its jurisdiction in 1986. On direct appeal of the
1986 Orders, any objector was free to argue that the Bankruptcy Court
had exceeded its jurisdiction, and the District Court or Court of Appeals
could have raised such concerns sua sponte. But once those orders
became final on direct review, they became res judicata to the “ ‘parties



Cite as: 5567 U. S. 137 (2009) 139

Syllabus

and those in privity with them.”” Nevada v. United States, 463 U. S.
110, 130. So long as respondents or those in privity with them were
parties to Manville’s bankruptcy proceeding, and were given a fair
chance to challenge the Bankruptcy Court’s subject-matter jurisdiction,
they cannot challenge it now by resisting enforcement of the 1986 Or-
ders. The Second Circuit’s willingness to entertain this collateral at-
tack cannot be squared with res judicata and the practical necessity
served by that rule. Almost a quarter century after the 1986 Orders
were entered, the time to prune them is over. Pp. 151-154.

(c) This holding is narrow. The Court neither resolves whether a
bankruptey court, in 1986 or today, could properly enjoin claims against
nondebtor insurers that are not derivative of the debtor’s wrongdoing,
nor decides whether any particular respondent is bound by the 1986
Orders, which is a question that the Second Circuit did not consider.
P. 155.

517 F. 3d 52, reversed and remanded.

SOUTER, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and SCALIA, KENNEDY, THOMAS, BREYER, and ALITO, JJ., joined. STE-
VENS, J.,, filed a dissenting opinion, in which GINSBURG, J., joined, post,
p- 156.

Barry R. Ostrager argued the cause for petitioners in both
cases. With him on the briefs in No. 08-295 were Myer O.
Sigal, Jr., Andrew T. Frankel, Robert J. Pfister, and Eliza-
beth A. Warren. Ronald Barliant, Kathryn A. Pamenter,
and Kenneth S. Ulrich filed briefs for petitioner in
No. 08-307.

Samuel Issacharoff argued the cause for respondents Bai-
ley et al. With him on the briefs were Samuel Estreicher,
Sander L. Esserman, and Jason R. Searcy. Jacob C. Cohn
argued the cause for respondent Chubb Indemnity Insurance
Co. With him on the brief was William P. Shelley.t

TPaul J. Watford filed a brief for Resolute Management, Inc., as amicus
curiae urging reversal in No. 08-295.

Richard Liebd filed a brief for Jagdeep S. Bhandari et al. as amici curiae
urging affirmance in both cases.

James L. Patton, Jr., and Rolin P. Bissell filed a brief for Future Claim-
ants Representatives as amici curiae in both cases.
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JUSTICE SOUTER delivered the opinion of the Court.

As an element of the 1986 reorganization plan of the
Johns-Manville Corporation (Manville), the United States
Bankruptcy Court for the Southern District of New York
enjoined certain lawsuits against Manville’s insurers, includ-
ing The Travelers Indemnity Company and its affiliates
(Travelers). The question is whether the injunction bars
state-law actions against Travelers based on allegations
either of its own wrongdoing while acting as Manville’s in-
surer or of its misuse of information obtained from Manville
as its insurer. We hold that the terms of the injunction bar
the actions and that the finality of the Bankruptcy Court’s
orders following the conclusion of direct review generally
stands in the way of challenging the enforceability of the
injunction.

I

From the 1920s to the 1970s, Manville was, by most ac-
counts, the largest supplier of raw asbestos and manufac-
turer of asbestos-containing products in the United States,
In re Johms-Manville Corp., 517 F. 3d 52, 556-56 (CA2 2008),
and for much of that time Travelers was Manville’s primary
liability insurer. In re Johns-Manville Corp., No. 82 B
11656 ete. (Bkrtey. Ct. SDNY 2004), App. to Pet. for Cert. in
No. 08-295, pp. 111a-112a (hereinafter Bkrtey. Ct. Op.). As
studies began to link asbestos exposure to respiratory dis-
ease and thousands of lawsuits were filed against Manville,
Travelers, as the insurer, worked closely with Manville to
learn what its insured knew and to assess the dangers of
asbestos exposure; it evaluated Manville’s potential liability
and defenses, and paid Manville’s litigation costs. Id., at
114a-117a, 121a-122a. In 1982, the prospect of overwhelm-
ing liability led Manville to file for bankruptcy protection in
the Southern District of New York.

It thus became incumbent on the Bankruptcy Court to de-
vise “a plan of reorganization for [Manville] which would pro-
vide for payment to holders of present or known asbestos
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health related claims . . . and [to] those persons who had not
yet manifested an injury but who would manifest symptoms
of asbestos-related illnesses at some future time.” In re
Johns-Manville Corp., 97 B. R. 174, 176 (Bkrtey. Ct. SDNY
1989). The ensuing reorganization plan created the Man-
ville Personal Injury Settlement Trust (Trust) to pay all as-
bestos claims against Manville, which would be channeled to
the Trust. See Kane v. Johns-Manville Corp., 843 F. 2d 636,
640-641 (CA2 1988); In re Johns-Manville Corp., 340 B. R.
49, 54 (SDNY 2006). The Trust has since paid out more
than $3.2 billion to over 600,000 claimants. Bkrtey. Ct. Op.
136a-137a.

In the period leading up to the reorganization, Manville
and its insurers litigated over the scope and limits of liability
coverage, and Travelers faced suits by third parties, such as
Manville factory workers and vendors of Manville products,
seeking compensation under the insurance policies. There
was also litigation among the insurers themselves, who
brought various indemnity claims, contribution claims, and
cross-claims. Id., at 132a-134a. In a settlement described
as the “cornerstone” of the Manville reorganization, the in-
surers agreed to provide most of the initial corpus of the
Trust, with a payment of $770 million to the bankruptcy es-
tate, $80 million of it from Travelers. MacArthur Co. v.
Johns-Manville Corp., 837 F. 2d 89, 90 (CA2 1988); Bkrtcy.
Ct. Op. 134a; In re Johns-Manville Corp., 68 B. R. 618, 621
(Bkrtcy. Ct. SDNY 1986).

There would have been no such payment without the in-
junction at the heart of the present dispute. The December
18, 1986, order of the Bankruptcy Court approving the insur-
ance settlement agreements (Insurance Settlement Order)
provides that, upon the insurers’ payment of the settlement
funds to the Trust, “all Persons are permanently restrained
and enjoined from commencing and/or continuing any suit,
arbitration or other proceeding of any type or nature for Pol-
icy Claims against any or all members of the Settling Insurer
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Group.” App. to Pet. for Cert. in No. 08-295, at 446a. The
Insurance Settlement Order goes on to provide that the in-
surers are “released from any and all Policy Claims,” which
are to be channeled to the Trust. Ibid. The order defines
“Policy Claims” as “any and all claims, demands, allegations,
duties, liabilities and obligations (whether or not presently
known) which have been, or could have been, or might be,
asserted by any Person against . . . any or all members of
the Settling Insurer Group based upon, arising out of or re-
lating to any or all of the Policies.” Id., at 439a. The insur-
ers were entitled “to terminate the settlements if the injunc-
tive orders [were] not issued or if they [were] set aside on
appeal.” MacArthur, supra, at 90.

The Insurance Settlement Order was incorporated by ref-
erence in the Bankruptcy Court’s December 22, 1986, order
confirming Manville’s Second Amended and Restated Plan
of Reorganization (Confirmation Order).! App. to Pet. for
Cert. in No. 08-295, at 271a-272a. Both the Confirmation
Order and the Insurance Settlement Order (collectively, 1986
Orders) were affirmed by the District Court, see In re
Johns-Manville Corp., 78 B. R. 407 (SDNY 1987), and the
Court of Appeals for the Second Circuit, see MacArthur,
supra; Kane, supra.

Nonetheless, over a decade later plaintiffs started filing
asbestos actions against Travelers in various state courts,
cases that have been spoken of in this litigation as Direct
Actions. They are of two sorts. The Statutory Direct Ac-
tions are brought under state consumer-protection statutes,
and allege that Travelers conspired with other insurers and
with asbestos manufacturers to hide the dangers of asbestos
and to raise a fraudulent “state of the art” (or “‘no duty to
warn’”) defense to personal injury claims. Bkrtey. Ct. Op.

! The Confirmation Order itself contains an additional injunction barring
certain claims against the settling insurance companies. App. to Pet. for
Cert. in No. 08-295, pp. 286a-288a. That injunction does not bear on our
decision, and we do not consider it.
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140a-143a. The Common Law Direct Actions claim that
Travelers violated common law duties by failing to warn the
public about the dangers of asbestos or by acting to keep its
knowledge of those dangers from the public. Id., at 143a-
147a. It is undisputed that many of the plaintiffs seek to
recover from Travelers, not indirectly for Manville’s wrong-
doing, but for Travelers’ own alleged violations of state law.
See 517 F. 3d, at 63.2

In 2002, Travelers invoked the terms of the 1986 Orders
in moving the Bankruptcy Court to enjoin 26 Direct Actions
pending in state courts. Id., at 58. The court issued a tem-
porary restraining order, repeatedly extended, and referred
the parties to mediation, which led to settlements between
Travelers and three sets of plaintiffs in both Statutory and
Common Law Direct Actions. Bkrtcy. Ct. Op. 103a-104a.
Under the settlement terms Travelers would pay more than
$400 million to settlement funds to compensate Direct Action
claimants, contingent upon the entry of an order by the
Bankruptey Court clarifying that the Direct Actions were,
and remained, prohibited by the 1986 Orders. Id., at 150a—
152a. The settlement requires claimants seeking payment
from the settlement funds to grant Travelers a release from
further liability, separate and apart from Travelers’ protec-
tion under the 1986 Orders. Id., at 151a-152a.

After notice of the settlement was given to potential claim-
ants, the Bankruptcy Court (the same judge who had issued
the 1986 Orders) held an evidentiary hearing and made ex-
tensive factual findings that are not challenged here. The

2 A true “direct action” suit is “[a] lawsuit by a person claiming against
an insured but suing the insurer directly instead of pursuing compensation
indirectly through the insured.” Black’s Law Dictionary 491 (8th ed.
2004). Because many of the suits at issue seek to hold Travelers liable
for independent wrongdoing rather than for a legal wrong by Manville,
they are not direct actions in the terms of strict usage. Nonetheless,
because the suits are referred to as “direct actions” in the decisions of the
Bankruptey Court, the District Court, and the Court of Appeals, we call
them that as well, in the interest of simplicity. See 517 F. 3d, at 55, n. 4.
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court determined that “Travelers[’] knowledge of the haz-
ards of asbestos was derived from its nearly three decade
insurance relationship with Manville and the performance by
Travelers of its obligations under the Policies, including
through the underwriting, loss control activities, defense ob-
ligations and generally through its lengthy and confidential
insurance relationship under the policies.” Id., at 128a—
129a. In sum, the Bankruptey Court found that “Travelers
learned virtually everything it knew about asbestos from its
relationship with Manville.” Id., at 131a.

As for the Direct Actions, the court saw “[t]he gravamen
of the Statutory Direct Action Lawsuits” as “center[ing] on
Travelers['] defense of Manville in asbestos-related claims.”
Id., at 142a. The court read the “alleged factual predicate”
of the Common Law Direct Actions as being “essentially
identical to the statutory actions: Travelers . . . influence[d]
Manville’s purported failure to disclose knowledge about
asbestos hazards; Travelers defended Manville; Travelers
advanced the state of the art defense; and Travelers co-
ordinated Manville’s national defense effort.” Id., at 147a
(citations omitted). The court understood “the direct action
claims against Travelers [to be] inextricably intertwined
with Travelers[’] long relationship as Manville’s insurer,” id.,
at 169a, and found that “[alfter the Court preliminarily en-
joined prosecution of Direct Action Claims against Travelers
pending final ruling on the merits, certain plaintiffs’ lawyers
violated the letter and the spirit of this Court’s rulings by
simply deleting the term ‘Manville’ from their complaints—
but leaving the substance unchanged,” id., at 147a.

Hence, the court’s conclusion that “[tlhe evidence in this
proceeding establishes that the gravamen of Direct Action
Claims were acts or omissions by Travelers arising from
or relating to Travelers[’] insurance relationship with
Manville.” Id., at 173a. Finding that the “claims against
Travelers based on such actions or omissions necessarily
‘arise out of” and [are] ‘related to’” the insurance policies,
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1bid., which compelled Travelers to defend Manville against
asbestos-related claims, id., at 173a-176a, the Bankruptcy
Court held that the Direct Actions “are—and always have
been—permanently barred” by the 1986 Orders, id., at 170a.

The settlement was accordingly approved and an order
dated August 17, 2004 (Clarifying Order), was entered, pro-
viding that the 1986 Orders barred the pending Direct Ac-
tions and “[t]he commencement or prosecution of all actions
and proceedings against Travelers that directly or indirectly
are based upon, arise out of or relate to Travelers[’] insur-
ance relationship with Manville or Travelers[’] knowledge or
alleged knowledge concerning the hazards of asbestos,” in-
cluding claims for contribution or indemnification. Id., at
95a. The Clarifying Order does not, however, block “the
commencement and prosecution of claims against Travelers
by policyholders other than Manville . . . for insurance pro-
ceeds or other obligations arising under any policy of insur-
ance provided by Travelers to a policyholder other than Man-
ville.” Id., at 96a. The Clarifying Order also separately
disclaims that it enjoins bringing

“claims arising from contractual obligations by Travel-
ers to policyholders other than Manville, as long as Trav-
elers[’] alleged liability or the proof required to establish
Travelers[’] alleged liability is unrelated to any knowl-
edge Travelers gained from its insurance relationship
with Manville or acts, errors, omissions or evidence re-
lated to Travelers[’] insurance relationship with Man-
ville.” Ibid.

Some individual claimants and Chubb Indemnity Insur-
ance Company (Chubb), respondents before this Court, ob-
jected to the settlement and subsequently appealed.? So far

3Chubb is a codefendant with Travelers in certain Common Law Direct
Actions, and the Clarifying Order prevents it from bringing contribution
and indemnity claims against Travelers under certain circumstances. See
Brief for Respondent Chubb 16.



146 TRAVELERS INDEMNITY CO. v. BAILEY

Opinion of the Court

as it matters here, the District Court affirmed, but the Court
of Appeals for the Second Circuit reversed. In presenting
the case to the Second Circuit the objectors argued that the
Direct Actions fall outside the scope of the 1986 Orders and
that the Clarifying Order erroneously expands those orders
to bar actions beyond the Bankruptcy Court’s subject-matter
jurisdiction and statutory authority. Travelers and the set-
tling claimants responded that the Clarifying Order is con-
sistent with the terms of the 1986 Orders, that this reading
of the 1986 Orders does not generate any jurisdictional or
other statutory concerns, and that the Second Circuit’s prior
rejection of a challenge to the Insurance Settlement Order
in MacArthur, 837 F. 2d 89, is controlling.

In its opinion explaining the judgment under review here,
the Second Circuit recognized that “[i]t is undisputed that
the bankruptcy court had continuing jurisdiction to interpret
and enforce its own 1986 orders,” and that “there is no doubt
that the bankruptcy court had jurisdiction to clarify its prior
orders.” 517 F. 3d, at 60-61. It also had “little doubt that,
in a literal sense, the instant claims against Travelers ‘arise
out of’ its provision of insurance coverage to Manville,” id.,
at 67, and the court emphasized that “[tlhe bankruptcy
court’s extensive factual findings regarding Manville’s all-
encompassing presence in the asbestos industry and its ex-
tensive relationship with Travelers support this notion” that
the subjects of the Clarifying Order fall within the scope of
the 1986 Orders, ibid. The Circuit nevertheless held that
the Bankruptcy Court could not, in enforcing the 1986 Or-
ders, “enjoin claims over which it had no jurisdiction,” d.,
at 61, and that “[t]he ancillary jurisdiction courts possess to
enforce their own orders is itself limited by the jurisdictional
limits of the order sought to be enforced,” id., at 65, n. 22
(internal quotation marks omitted). See also id., at 65 (“The
fact that our case involves a clarification of the bankruptey
court’s prior order does not alter the jurisdictional predicate
necessary to enjoin third-party non-debtor claims”).
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The Court of Appeals found that “the jurisdictional analy-
sis by the lower courts falls short,” id., at 62, in failing to
recognize the significance of the fact that the Direct Actions
“do not seek to collect on the basis of Manville’s conduct,” but
rather “seek to recover directly from Travelers, a non-debtor
insurer, for its own alleged misconduct,” id., at 63. The
Court of Appeals held that the Bankruptcy Court mistook
its jurisdiction when it enjoined “claims brought against a
third-party non-debtor solely on the basis of that third-
party’s financial contribution to a debtor’s estate,” because
“a bankruptcy court only has jurisdiction to enjoin third-
party non-debtor claims that directly affect the res of the
bankruptcy estate.” Id., at 66.

In reaching this result, the court explained that its prior
decision in MacArthur was not controlling, as there a Man-
ville asbestos distributor had challenged the authority of the
Bankruptey Court to bar it from collecting out of Manville’s
own insurance coverage. 517 F. 3d, at 62. Here, by con-
trast, “Travelers candidly admits that both the statutory and
common law claims seek damages from Travelers that are
unrelated to the policy proceeds.” Id., at 63. The Court of
Appeals also considered the 1994 enactment of 11 U. S. C.
§524(g), which provides explicit statutory authority for a
bankruptcy court to order the channeling of claims against
a debtor’s insurers to the bankruptcy estate, but the court
understood § 524(g) to be “limited to situations where a third
party has derivative liability for the claims against the
debtor” and “was not intended to reach non-derivative
claims.” 517 F. 3d, at 68 (ellipsis and internal quotation
marks omitted).

We granted certiorari, 555 U.S. 1083 (2009), and now
reverse.

II

The Bankruptcy Court correctly understood that the Di-
rect Actions fall within the scope of the 1986 Orders, as suits
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of this sort always have. The Court of Appeals, however,
believed it was free to look beyond the terms of the 1986
Orders and so treated the action as one “concern[ing] the
outer reaches of a bankruptcy court’s jurisdiction.” 517
F. 3d, at 55. This, we think, was error. If this were a di-
rect review of the 1986 Orders, the Court of Appeals would
indeed have been dutybound to consider whether the Bank-
ruptcy Court had acted beyond its subject-matter jurisdic-
tion. See Arbaugh v. Y & H Corp., 546 U. S. 500, 514 (2006);
Mansfield, C. & L. M. R. Co. v. Swan, 111 U.S. 379, 382
(1884). But the 1986 Orders became final on direct review
over two decades ago, and Travelers’ response to the Cir-
cuit’s jurisdictional ruling is correct: whether the Bank-
ruptecy Court had jurisdiction and authority to enter the
injunction in 1986 was not properly before the Court of
Appeals in 2008 and is not properly before us.

A

We begin at our point of agreement with the Second Cir-
cuit, that the Direct Actions are “Policy Claims” enjoined as
against Travelers by the language of the 1986 Orders, which
covered “claims, demands, allegations, duties, liabilities and
obligations” against Travelers, known or unknown at the
time, “based upon, arising out of or relating to” Travelers’
insurance coverage of Manville. App. to Pet. for Cert. in
No. 08-295, at 439a. In a statute, “[t]he phrase ‘in relation
to’ is expansive,” Smith v. United States, 508 U. S. 223, 237
(1993), and so is its reach here, where “Policy Claims” covers
not only “claims,” but even “allegations” relating to the in-
surance coverage. Although it would be possible (albeit
quite a stretch) to suggest that a “claim” only relates to
Travelers’ insurance coverage if it seeks recovery based
upon Travelers’ specific contractual obligation to Manville,
“allegations” is not even remotely amenable to such a narrow
construction and clearly reaches factual assertions that re-
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late in a more comprehensive way to Travelers’ dealings
with Manville.

The Bankruptey Court’s uncontested factual findings drive
the point home. In substance, the Bankruptecy Court found
that the Direct Actions seek to recover against Travelers
either for supposed wrongdoing in its capacity as Manville’s
insurer or for improper use of information that Travelers
obtained from Manville as its insurer. These actions so
clearly involve “claims” (and, all the more so, “allegations”)
“based upon, arising out of or relating to” Travelers’ insur-
ance coverage of Manville, that we have no need here to
stake out the ultimate bounds of the injunction. There is,
of course, a cutoff at some point, where the connection be-
tween the insurer’s action complained of and the insurance
coverage would be thin to the point of absurd. See Califor-
nia Diwv. of Labor Standards Emnforcement v. Dillingham
Constr., N. A., Inc., 519 U. S. 316, 335 (1997) (SCALIA, J., con-
curring) (“[Alpplying the ‘relate to’ provision according to
its terms was a project doomed to failure, since, as many
a curbstone philosopher has observed, everything is related
to everything else”); New York State Conference of Blue
Cross & Blue Shield Plans v. Travelers Ins. Co., 514 U. S.
645, 6565 (1995). But the detailed findings of the Bankruptcy
Court place the Direct Actions within the terms of the 1986
Orders without pushing the limits.

Respondents argue that this is just revisionism perpe-
trated by the Clarifying Order, which they say improperly
expanded the scope of the 1986 Orders to enjoin the Direct
Actions. Their position appears to be that the 1986 Orders
only bar actions against insurers seeking to recover deriva-
tively for Manville’s wrongdoing, but not actions to recover
for Travelers’ own misconduct, no matter what its relation-
ship to Travelers’ coverage of Manville. But this simply is
not what the 1986 Orders say. The definition of “Policy
Claims” contains nothing limiting it to derivative actions,
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and there is language in the 1986 Orders directly to the con-
trary: the 1986 Orders not only enjoin bringing expansively
defined “Policy Claims” against the settling insurers, but
they go on to provide that the injunction has no application
to a claim previously brought against a settling insurer
“seeking any and all damages (other than or in addition to
policy proceeds) for bad faith or other insurer misconduct
alleged in connection with the handling or disposition of
claims.” App. to Pet. for Cert. in No. 08-295, at 446a.
There is no doubt about the implication, that this same sort
of claim brought after the 1986 Orders become final will be
barred. There would have been no need for this exception
if “Policy Claims” were limited to claims against Travelers
for Manville’s wrongdoing.

Respondents seek further refuge in evidence that before
entry of the 1986 Orders some parties to the Manville bank-
ruptey (including Travelers) understood the proposed injunc-
tion to bar only claims derivative of Manville’s liability.
They may well be right about that: we are in no position to
engage in factfinding on this point, but there certainly are
statements in the record that seem to support respondents’
contention. See App. for Respondent Chubb 1a-3a, 5a, 13a—
14a. But be that as it may, where the plain terms of a court
order unambiguously apply, as they do here, they are entitled
to their effect. See, e. g., Negron-Almeda v. Santiago, 528
F. 3d 15, 23 (CA1 2008) (“[A] court must carry out and enforce
an order that is clear and unambiguous on its face”); United
States v. Spallone, 399 F. 3d 415, 421 (CA2 2005) (“[1If a
judgment is clear and unambiguous, a court must adopt, and
give effect to, the plain meaning of the judgment” (internal
quotation marks omitted)). If it is black-letter law that the
terms of an unambiguous private contract must be enforced
irrespective of the parties’ subjective intent, see 11 R. Lord,
Williston on Contracts §30:4 (4th ed. 1999), it is all the
clearer that a court should enforce a court order, a public
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governmental act, according to its unambiguous terms.*
This is all the Bankruptcy Court did.

B

Given the Clarifying Order’s correct reading of the 1986
Orders, the only question left is whether the Bankruptcy
Court had subject-matter jurisdiction to enter the Clarifying
Order. The answer here is easy: as the Second Circuit rec-
ognized, and respondents do not dispute, the Bankruptcy
Court plainly had jurisdiction to interpret and enforce its
own prior orders. See Local Loan Co. v. Hunt, 292 U. S.
234, 239 (1934). What is more, when the Bankruptcy Court
issued the 1986 Orders it explicitly retained jurisdiction
to enforce its injunctions. See App. to Pet. for Cert. in
No. 08-295, at 284a—286a.

The Court of Appeals, however, went on to a different ju-
risdictional enquiry. It held that the 1986 Orders could not
be enforced according to their terms because, as the panel
saw it, the Bankruptcy Court had exceeded its jurisdiction
when it issued the orders in 1986. We think, though, that it
was error for the Court of Appeals to reevaluate the Bank-
ruptey Court’s exercise of jurisdiction in 1986.

4Even if we found the 1986 Orders to be ambiguous as applied to the
Direct Actions, and even if we concluded that it would be proper to look
to the parties’ communications to resolve that ambiguity, it is far from
clear that respondents would be entitled to upset the Bankruptcy Court’s
interpretation of the 1986 Orders. Numerous Courts of Appeals have
held that a bankruptcy court’s interpretation of its own confirmation order
is entitled to substantial deference. See In re Shenango Group Inc., 501
F. 3d 338, 346 (CA3 2007); In re Dow Corning Corp., 456 F. 3d 668, 675
(CA6 2006); In re Optical Technologies, Inc., 425 F. 3d 1294, 1300 (CA11
2005); In re Dial Business Forms, Inc., 341 F. 3d 738, 744 (CA8 2003);
In re National Gypsum Co., 219 F. 3d 478, 484 (CA5 2000); In re Cuasse,
198 F. 3d 327, 333 (CA2 1999); In re Tomlin, 105 F. 3d 933, 941 (CA4 1997);
Monarch Life Ins. Co. v. Ropes & Gray, 65 F. 3d 973, 983 (CA1 1995); In
re Weber, 25 F. 3d 413, 416 (CAT 1994). Because the 1986 Orders clearly
cover the Direct Actions, we need not determine the proper standard of
review.
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On direct appeal of the 1986 Orders, anyone who objected
was free to argue that the Bankruptcy Court had exceeded
its jurisdiction, and the District Court or Court of Appeals
could have raised such concerns sua sponte. In fact, one
objector argued just that. In MacArthur, a distributor of
Manville asbestos claimed to be a coinsured under certain
Manville insurance policies and argued that the 1986 Orders
exceeded the Bankruptcy Court’s jurisdiction by preventing
the distributor from recovering under the policies; the Sec-
ond Circuit disagreed, concluding that the Bankruptcy Court
had not stepped outside its jurisdiction or statutory author-
ity See 837 F. 2d, at 91-94. But once the 1986 Orders
became final on direct review (whether or not proper exer-
cises of bankruptcy court jurisdiction and power), they be-
came res judicata to the “‘parties and those in privity with
them, not only as to every matter which was offered and
received to sustain or defeat the claim or demand, but as to
any other admissible matter which might have been offered
for that purpose.”” Nevada v. United States, 463 U. S. 110,
130 (1983) (quoting Cromwell v. County of Sac, 94 U. S. 351,
352 (18717)).

Those orders are not any the less preclusive because the
attack is on the Bankruptcy Court’s conformity with its
subject-matter jurisdiction, for “[e]ven subject-matter juris-
diction . . . may not be attacked collaterally.” Kontrick v.
Ryan, 540 U. S. 443, 455, n. 9 (2004). See also Chicot County

5We agree with the Court of Appeals that MacArthur only resolved the
narrow question whether the Bankruptcy Court could enjoin derivative
claims against the insurers and did not address whether the 1986 Orders,
in their entirety, were proper. We note MacArthur merely to illustrate
the obvious: the 1986 Orders were subject to challenge, on jurisdictional
grounds or otherwise, on direct review. The dissent suggests that Mac-
Arthur limited the scope of the 1986 Orders to derivative claims, see post,
at 156, 162-163 (opinion of STEVENS, J.), but it did not. The question
whether the Bankruptcy Court had enjoined or could properly enjoin non-
derivative claims was not at issue in MacArthur, and the court did not
answer it.
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Drainage Dist. v. Baxter State Bank, 308 U.S. 371, 376
(1940) (“[Federal courts] are courts with authority, when par-
ties are brought before them in accordance with the require-
ments of due process, to determine whether or not they have
jurisdiction to entertain the cause and for this purpose to
construe and apply the statute under which they are asked
to act. Their determinations of such questions, while open
to direct review, may not be assailed collaterally”). So long
as respondents or those in privity with them were parties to
the Manville bankruptcy proceeding, and were given a fair
chance to challenge the Bankruptcy Court’s subject-matter
jurisdiction, they cannot challenge it now by resisting en-
forcement of the 1986 Orders. See Insurance Corp. of Ire-
land v. Compagnie des Bauxites de Guinee, 456 U. S. 694,
702, n. 9 (1982) (“A party that has had an opportunity to
litigate the question of subject-matter jurisdiction may not

. . reopen that question in a collateral attack upon an ad-
verse judgment”); Chicot County, supra, at 375 (“[T]hese
bondholders, having the opportunity to raise the question of
invalidity, were not the less bound by the decree because
they failed to raise it”).%

5The rule is not absolute, and we have recognized rare situations in
which subject-matter jurisdiction is subject to collateral attack. See, e. g.,
United States v. United States Fidelity & Guaranty Co., 309 U. S. 506,
514 (1940) (a collateral attack on subject-matter jurisdiction is permissible
“where the issue is the waiver of [sovereign] immunity”); Kalb v.
Feuerstein, 308 U. S. 433, 439-440, 444 (1940) (where debtor’s petition for
relief was pending in bankruptey court and federal statute affirmatively
divested other courts of jurisdiction to continue foreclosure proceedings,
state-court foreclosure judgment was subject to collateral attack). More
broadly, the Restatement (Second) of Judgments §12, p. 115 (1980), de-
scribes three exceptional circumstances in which a collateral attack on
subject-matter jurisdiction is permitted:
“(1) The subject matter of the action was so plainly beyond the court’s
jurisdiction that its entertaining the action was a manifest abuse of au-
thority; or
“(2) Allowing the judgment to stand would substantially infringe the au-
thority of another tribunal or agency of government; or
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The willingness of the Court of Appeals to entertain this
sort of collateral attack cannot be squared with res judicata
and the practical necessity served by that rule. “It is just
as important that there should be a place to end as that there
should be a place to begin litigation,” Stoll v. Gottlieb, 305
U. S. 165, 172 (1938), and the need for finality forbids a court
called upon to enforce a final order to “tunnel back . . . for
the purpose of reassessing prior jurisdiction de novo,” In re
Optical Technologies, Inc., 425 F. 3d 1294, 1308 (CA11 2005).
If the law were otherwise, and “courts could evaluate the
jurisdiction that they may or may not have had to issue a
final judgment, the rules of res judicata . .. would be entirely
short-circuited.” Id., at 1307; see Willy v. Coastal Corp.,
503 U. S. 131, 137 (1992) (“[T]he practical concern with pro-
viding an end to litigation justifies a rule preventing col-
lateral attack on subject-matter jurisdiction”). Almost a
quarter century after the 1986 Orders were entered, the
time to prune them is over.”

“@3) The judgment was rendered by a court lacking capability to make
an adequately informed determination of a question concerning its own
jurisdiction and as a matter of procedural fairness the party seeking to
avoid the judgment should have opportunity belatedly to attack the court’s
subject matter jurisdiction.”

This is no occasion to address whether we adopt all of these exceptions.
Respondents do not claim any of them, and we do not see how any would
apply here. This is not a situation, for example, in which a bankruptcy
court decided to conduct a criminal trial, or to resolve a custody dispute,
matters “so plainly beyond the court’s jurisdiction” that a different result
might be called for.

"Respondents point out that it is Travelers, not they, who moved the
Bankruptey Court to enforce the 1986 Orders. But who began the pres-
ent proceedings has no bearing on the application of res judicata; to the
extent respondents argue that the 1986 Orders should not be enforced
according to their terms because of a jurisdictional flaw in 1986, this argu-
ment is an impermissible collateral attack. And to the extent respond-
ents disclaim any initial intent to mount such an attack, this too is irrele-
vant, since the decision of the Court of Appeals is what we review and
find at odds with finality.
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Our holding is narrow. We do not resolve whether a
bankruptcy court, in 1986 or today, could properly enjoin
claims against nondebtor insurers that are not derivative of
the debtor’s wrongdoing. As the Court of Appeals noted, in
1994 Congress explicitly authorized bankruptey courts, in
some circumstances, to enjoin actions against a nondebtor
“alleged to be directly or indirectly liable for the conduct of,
claims against, or demands on the debtor to the extent such
alleged liability . . . arises by reason of . . . the third party’s
provision of insurance to the debtor or a related party,” and
to channel those claims to a trust for payments to asbestos
claimants. 11 U.S.C. §524(g)(4)(A)(ii)). On direct review
today, a channeling injunction of the sort issued by the Bank-
ruptey Court in 1986 would have to be measured against the
requirements of §524 (to begin with, at least). But owing
to the posture of this litigation, we do not address the scope
of an injunction authorized by that section.®

Nor do we decide whether any particular respondent is
bound by the 1986 Orders. We have assumed that respond-
ents are bound, but the Court of Appeals did not consider
this question. Chubb, in fact, relying on Amchem Products,
Inc. v. Windsor, 521 U. S. 591 (1997), and Ortiz v. Fibreboard
Corp., 527 U. S. 815 (1999), has maintained that it was not
given constitutionally sufficient notice of the 1986 Orders, so
that due process absolves it from following them, whatever
their scope. See 340 B. R., at 68. The District Court re-
jected this argument, id., at 68-69, but the Court of Appeals
did not reach it, 517 F. 3d, at 60, n. 17. On remand, the
Court of Appeals can take up this objection and any others
that respondents have preserved.

8Section 524(h) provides that under some circumstances §524(g) oper-
ates retroactively to validate an injunction. We need not decide whether
those circumstances are present here.
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Iv

We reverse the judgment of the Court of Appeals and re-
mand the cases for further proceedings consistent with this
opinion.

It is so ordered.

JUSTICE STEVENS, with whom JUSTICE GINSBURG joins,
dissenting.

The Court holds that the plain terms of an injunction en-
tered by the Bankruptcy Court as part of the 1986 reor-
ganization of Johns-Manville Corporation (Manville) bar ac-
tions against Manville’s insurers for their own wrongdoing.
I disagree. In my view, the injunction bars only those
claims against Manville’s insurers seeking to recover from
the bankruptcy estate for Manville’s misconduct, not those
claims seeking to recover against the insurers for their own
misconduct. This interpretation respects the limits of the
Bankruptey Court’s power; it is consistent with the Court of
Appeals’ understanding when it upheld the 1986 injunction
on direct review and with Congress’ codification of the Man-
ville bankruptey approach for future asbestos proceedings in
11 U. S. C. §524(g); and it makes sense of Travelers’ payment
of $445 million in 2004 in exchange for a Bankruptcy Court
order that supposedly “clarified” an unambiguous injunction.

Because the 1986 injunction has never meant what the
Court today assumes, respondents’ challenge is not an imper-
missible collateral attack. The Court of Appeals correctly
concluded that the Bankruptcy Court’s 2004 order improp-
erly enjoined the state-law claims at issue in this proceeding.

I

At the heart of the dispute in this litigation is the distinc-
tion between two types of lawsuits seeking recovery from
Manville’s primary insurer, The Travelers Indemnity Com-
pany, and its affiliates (together, Travelers). The first class,
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which I shall call “insurer actions,” comprises suits in which
the plaintiff is asserting that Travelers, as an insurer of Man-
ville, has a duty to satisfy the plaintiff’s claim against Man-
ville. Plaintiffs in that class include not only members of
the public exposed to asbestos but also Manville factory
workers and vendors of Manville products. The second
class, which I shall call “independent actions,” comprises
suits in which the plaintiff is asserting that Travelers is lia-
ble for its own misconduct. Plaintiffs in these suits have
alleged both violations of state consumer-protection laws
and breaches of common-law duties. See ante, at 142-143.

Suits that are called “direct actions” in the proceedings
below and in the Court’s opinion may fall in either category,
but as the Court acknowledges the “true” definition of that
term describes only insurer actions. Amnte, at 143, n. 2; see
Black’s Law Dictionary 491 (8th ed. 2004). True direct ac-
tions are lawsuits in which a plaintiff claims that she was
injured by Manville and seeks recovery directly from its in-
surer without first obtaining a judgment against Manville.
The global settlement that made the 1986 reorganization of
Manville possible clearly encompassed all such direct actions;
Manville’s insurers paid $770 million, including $80 million
from Travelers, into the Manville Personal Injury Settle-
ment Trust (Manville Trust) to which these actions would be
channeled. But many of the claims that gave rise to the
instant litigation allege no breach of duty by Manville and
seek no recovery from the Manville Trust. See ante, at 143,
n. 2. They are claims against Travelers based on its own
alleged violations of state statutes and common-law rules.
Thus, even though the Court calls these claims “direct ac-
tions,” they are nothing of the sort. They are independent
actions.

Some of the independent actions are based on facts con-
cerning Travelers’ insurance relationship with Manville. A
number of suits, for example, allege that Travelers acquired
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information about asbestos-related hazards from Manville
that it had a duty to disclose to third parties.! This sort of
factual nexus does not, however, transform an independent
action into an insurer action. Instead, the question remains
whether a suit seeks to recover from Travelers for Manville’s
wrongdoing or instead seeks to recover from Travelers for
its own wrongdoing, making no claim on Manville’s insurance
policy proceeds or other assets of the Manville bankruptey
estate.

Recognizing the distinction between insurer actions and
independent actions, the Court of Appeals held that the
Bankruptey Court had improperly enjoined the latter in its
2004 order.2 Without ruling on the extent of the Bank-
ruptey Court’s power, see ante, at 155, the Court today con-
cludes that the 1986 injunction unambiguously barred inde-
pendent actions and that the Bankruptcy Court’s 2004 order
simply clarified, and did not enlarge, the scope of that injunc-
tion. Based on that premise, the Court holds that respond-
ents are challenging the Bankruptcy Court’s authority to
have issued the injunction in 1986, and it deems the chal-
lenge an impermissible collateral attack. I disagree with
both the Court’s understanding of the 1986 injunction and its
attendant res judicata analysis.

II

The 1986 order of the Bankruptcy Court approving the
insurance settlement agreements (Insurance Settlement
Order), which was incorporated by reference in the order

1The theories asserted in many of the state-law actions are novel, and,
as the Court of Appeals noted, these claims “have met with almost univer-
sal failure in the state courts.” In re Johns-Manville Corp., 517 F. 3d 52,
68 (CA2 2008).

2The Court of Appeals noted that the Bankruptcy Court had not consid-
ered whether the various actions at issue were properly classified as in-
surer actions or independent actions, and it remanded for the Bankruptcy
Court to undertake this assessment.
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confirming Manville’s plan of reorganization, includes three
related protections for Manville’s insurers, each focused on
the company’s insurance policies. It releases the insurers
from all “Policy Claims,” channels these claims to the Man-
ville Trust, and permanently enjoins all persons from com-
mencing or continuing a proceeding for “Policy Claims”
against a settling insurer. App. to Pet. for Cert. in
No. 08-295, pp. 445a-446a. The Insurance Settlement
Order defines “Policy Claims” as:

“any and all claims, demands, allegations, duties, liabili-
ties and obligations (whether or not presently known)
which have been, or could have been, or might be, as-
serted by any Person against any or all members of the
[Manville] Group or against any or all members of the
Settling Insurer Group based upon, arising out of or
relating to any or all of the Policies.” Id., at 439a (em-
phasis added).?

Focusing on the italicized phrase, and particularly the term
“relating to,” the Court declares that this language “is not
even remotely amenable” to a construction that excludes
independent actions and “clearly reaches factual assertions
that relate in a more comprehensive way to Travelers’ deal-
ings with Manville.” Ante, at 148-149. Thus, it concludes
that “the plain terms of [the] court order unambiguously”
bar independent actions. Amnte, at 150.

3 As the Court notes, the order confirming Manville’s reorganization plan
contains an additional injunction barring claims against the settling insur-
ance companies. Ante, at 142 n. 1. The language in that order enjoins
only insurer actions. See App. to Pet. for Cert. in No. 08-295, pp. 286a—
288a (enjoining actions against settling insurance companies seeking, di-
rectly or indirectly, to recover on or with respect to a “Claim, Interest or
Other Asbestos Obligation”); id., at 56a, n. 6 (defining “Other Asbestos
Obligation” as an obligation arising directly or indirectly from acts or
omissions of a debtor). The parties accordingly focus on whether the In-
surance Settlement Order enjoins independent actions.
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The Court doth protest too much. Indeed, despite its in-
sistence that the definition of “Policy Claims” is unambigu-
ous, the Court quickly concludes that it cannot apply the
“pased upon, arising out of or relating to” language literally
because there is a “cutoff at some point, where the connec-
tion between the insurer’s action complained of and the in-
surance coverage would be thin to the point of absurd.”
Ante, at 149. Presumably, for instance, the Court would not
deem enjoined a state-law claim for personal injuries caused
by a Travelers’ agent’s reckless driving while en route to the
courthouse to defend Manville even though, in a literal sense,
this suit relates to (perhaps even arises out of) Travelers’
performance of its policy obligations to Manville. The Court
determines that it need not “stake out the ultimate bounds of
the injunction” because it can rely on the Bankruptcy Court’s
“uncontested factual findings” that the particular independ-
ent actions at issue fall within the category that it had in-
tended to enjoin. Ibid.

If the definition of the term “Policy Claims” is not amena-
ble to a purely literal construction and the Court must look
beyond the four corners of the Insurance Settlement Order
to ascertain its meaning, however, the Bankruptcy Court’s
factual findings in 2004 are not the best guide. I would in-
stead construe the order with reference to the limits of the
Bankruptey Court’s authority—limits that were well under-
stood by the insurers during the original settlement negotia-
tions—and with reference to the Court of Appeals’ interpre-
tation of the Insurance Settlement Order when it upheld it
against a jurisdictional challenge in 1988.

We should not lightly assume that the Bankruptcy Court
entered an order that exceeded its authority. When a bank-
ruptcy proceeding is commenced, the bankruptcy court
acquires control of the debtor’s assets and the power to
discharge its debts. A bankruptcy court has no authority,
however, to adjudicate, settle, or enjoin claims against non-
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debtors that do not affect the debtor’s estate. Because
Travelers’ insurance policies were a significant asset of the
Manville bankruptcy estate, the Bankruptcy Court had the
power to channel claims to the insurance proceeds to the
Manville Trust. But this by no means gave it the power
to enjoin claims against nondebtors like Travelers that had
no impact on the bankruptcy estate. Thus, even accepting
the Bankruptcy Court’s representation in 2004 that it had
“meant to provide the broadest protection possible” to the
settling insurers, App. to Pet. for Cert. in No. 08-295, at
172a, such relief could not include protection from independ-
ent actions.

That the Bankruptcy Court was without authority to en-
join independent actions was well understood by both Man-
ville and Travelers during their settlement negotiations. In
Manville’s memorandum in support of the Insurance Settle-
ment Order, it clarified that it did “not seek to have [the
Bankruptey] Court release its Settling Insurers from any
claims by third parties based on the Insurer’s own tortious
misconduct towards the third party” but rather sought only
to release the insurers “from the rights Manville might itself
have against them or rights derivative of Manville’s rights
under the policies being compromised and settled.” App.
for Respondent Chubb Indemnity Insurance Co. ba. This
understanding reflected not only the basic fact that the set-
tlement was between Manville and its insurers (and not third
parties), but also the parties’ knowledge that the “Second
Circuit [had held] that the bankruptcy courts lack power to
discharge ‘independent’ claims of third parties against non-
debtors.” Id., at ba—6a.

Travelers similarly acknowledged the limits of the Bank-
ruptcy Court’s power. Noting that “[t]he court has in rem
jurisdiction over the Policies and thus the power to enter
appropriate orders to protect that jurisdiction,” it stated
that “the injunction is intended only to restrain claims
against the res (i. e., the Policies) which are or may be as-
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serted, against the Settling Insurers.” Id., at 13a-14a;* see
also id., at 10a (memorandum of the legal representative of
the Bankruptey Court noting that “[a]ll parties seem to agree
that any injunction, channeling order and release is limited
to this Court’s jurisdiction over the res”). In short, it was
apparent to the settling parties, and no doubt also to the
Bankruptcy Court, that the court lacked the power to enjoin
third-party claims against nondebtors that did not affect the
debtor’s estate.

When the Court of Appeals upheld the injunction barring
the assertion of “Policy Claims” against Manville’s insurers
it, too, understood these limits of the Bankruptcy Court’s
authority. MacArthur Corporation, a Manville asbestos dis-
tributor, claimed to be a coinsured under Manville’s insur-
ance policies by virtue of “vendor endorsements” in those
policies entitling distributors to insurance coverage for
claims arising from their sale of Manville products. MacAr-
thur argued that the Bankruptcy Court lacked authority to
issue the Insurance Settlement Order, which prevented it
from suing the insurers, because this order constituted a de
facto discharge in bankruptcy of nondebtor parties not enti-
tled to Chapter 11 protection. In rejecting MacArthur’s ar-
gument, the Court of Appeals did not hold that the Bank-
ruptcy Court possessed the authority to enjoin all actions
against the insurers bearing some factual connection to Man-
ville. Rather, it held that MacArthur had misconstrued the
scope of the Bankruptcy Court’s order, which precluded
“only those suits against the settling insurers that arise out
of or relate to Manville’s insurance policies.” MacArthur
Co. v. Johms-Manville Corp., 837 F. 2d 89, 91 (CA2 1988).

The Court of Appeals reasoned that this language enjoined
MacArthur’s claims because “MacArthur’s rights as an in-

4This statement of Travelers’ intent belies the Bankruptey Court’s sug-
gestion that enjoining independent actions was a necessary condition of
Travelers’ contribution to the Manville estate. See App. to Pet. for Cert.
in No. 08-295, at 170a-173a.
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sured vendor are completely derivative of Manville’s rights
as the primary insured.” Id., at 92. Just as asbestos vic-
tims were “barred from asserting direct actions against the
insurers,” so too was MacArthur barred because “in both
mstances, third parties seek to collect out of the proceeds
of Manwille’s insurance policies on the basis of Manville’s
conduct.” Id., at 92-93 (emphasis added). The Court of
Appeals further held that, because Manville’s policies were
property of the bankruptcy estate, the Bankruptcy Court
had “properly issued the orders pursuant to its equitable and
statutory powers to dispose of the debtor’s property free and
clear of third-party interests and to channel those interests
to the proceeds thereby created.” Id., at 91.

As the Court of Appeals recognized in the instant proceed-
ings, its earlier interpretation of the Insurance Settlement
Order in MacArthur did not and does not extend to the inde-
pendent actions at issue in the instant suit: “Travelers can-
didly admits that both the statutory and common law claims
seek damages from Travelers that are unrelated to the policy
proceeds, quite unlike the claims in MacArthur . . . where
plaintiffs sought indemnification or compensation for the tor-
tious wrongs of Manville to be paid out of the proceeds of
Manville’s insurance policies.” In re Johns-Manville Corp.,
517 F. 3d 52, 63 (CA2 2008). Also in contrast to MacArthur,
“the claims at issue here do not seek to collect on the basis of
Manville’s conduct. . . . Instead, the Plaintiffs seek to recover
directly from Travelers, a non-debtor insurer, for its own al-
leged misconduct.” Ibid.

The Court of Appeals’ interpretation of the 1986 Insurance
Settlement Order as enjoining only insurer actions and not
independent actions is further supported by a statutory
provision patterned after the Manville settlement. In
the Bankruptcy Reform Act of 1994, Congress adopted 11
U. S. C. §524(g) to expressly authorize the approach of the
Manville bankruptcy in future asbestos-related bankruptcies.
In granting bankruptcy courts the power to provide injunc-
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tive relief to nondebtors, Congress stated that courts may
bar an action directed against a third party who “is alleged
to be directly or indirectly liable for the conduct of, claims
against, or demands on the debtor to the extent such alleged
liability of such third party arises by reason of . . . the third
party’s provision of insurance to the debtor or a related
party.” §524(g)(4)(A)(ii) (emphasis added). As the itali-
cized language makes clear, the statute permits a bankruptcy
court to enjoin actions seeking to proceed against a non-
debtor insurer for a debtor’s wrongdoing, but it does not con-
fer power to enjoin independent actions arising out of the
insurer’s own wrongdoing. See generally In re Combustion
Engineering, Inc., 391 F. 3d 190, 235, n. 47 (CA3 2004) (ex-
plaining that §524(g), like the Manville injunction, is limited
to insurer actions). Had Congress interpreted “Policy
Claims” in the manner the Court does today, and had it
sought to codify that definition, it would have used broader
language.

Finally, it is worth asking why Travelers paid more than
$400 million in 2004 to three new settlement funds in ex-
change for the Bankruptcy Court’s order “clarifying” that
the independent actions “are—and always have been—per-
manently barred” by the 1986 injunction. App. to Pet. for
Cert. in No. 08-295, at 170a. If the 1986 injunction were as
clear as the Court assumes, surely Travelers would not have
paid $445 million—more than five times the amount of its
initial contribution to the Manville Trust—to obtain a redun-
dant piece of paper.

In sum, I believe the 1986 Insurance Settlement Order did
not enjoin independent actions of the sort giving rise to
these proceedings. A contrary conclusion ignores the limits
of the Bankruptcy Court’s authority, the Court of Appeals’
interpretation of the order upheld on direct review in 1988,
Congress’ approval of the Manville reorganization, and Trav-
elers’ own conduct during both the 1986 and 2004 settle-
ment negotiations.
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III

The Court’s holding that respondents’ challenge is an im-
permissible collateral attack is predicated on its determi-
nation that the 1986 Insurance Settlement Order plainly
enjoined their independent actions. See ante, at 149-151.
Because I disagree with this premise, I also disagree with
the Court’s preclusion analysis. In challenging the Bank-
ruptey Court’s 2004 order “clarifying” the scope of the Insur-
ance Settlement Order, respondents were in fact timely
appealing an order that rewrote the scope of the 1986
injunctions. Their objection could not have been raised on
direct appeal of the 1986 order because it was not an objec-
tion to anything in that order. And, of course, the Court
of Appeals did not rule on a challenge to the enjoining of
independent actions during direct review, as the Court ac-
knowledges. See ante, at 152, n. 5. To the contrary, it in-
terpreted the 1986 order as reaching only insurer actions.
Thus, there neither was nor reasonably could have been a
prior challenge that the 1986 order impermissibly enjoined
independent actions.

Because the Court regards respondents’ challenge as a col-
lateral attack, it brushes aside their jurisdictional objection
to the Bankruptey Court’s 2004 order on the ground that
“the Bankruptcy Court plainly had jurisdiction to interpret
and enforce its own prior orders.” Ante,at 151. But neither
respondents nor the Court of Appeals contested that point.
Rather, respondents argued that the Bankruptey Court was
not merely interpreting and enforcing its prior orders and
that it had no jurisdiction to enjoin the independent actions
when it approved the 2004 settlements. The Court of Ap-
peals accordingly examined whether the 2004 order improp-
erly expanded the scope of the 1986 injunction and concluded
that it did, thereby enjoining claims that were beyond the
Bankruptey Court’s power to enjoin.

In my view, the judgment of the Court of Appeals was
correct. The 1986 Insurance Settlement Order did not bar
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independent actions, and the Bankruptey Court lacked any
basis for enjoining those actions in 2004. The independent
actions have no effect on the bankruptcy estate, and “bank-
ruptcy courts have no jurisdiction over proceedings that
have no effect on the estate of the debtor.” Celotex Corp.
v. Edwards, 514 U. S. 300, 309, n. 6 (1995). The Court of
Appeals thus correctly concluded that the Bankruptcy Court
had impermissibly enjoined “claims against Travelers that
were predicated, as a matter of state law, on Travelers’ own
alleged misconduct and were unrelated to Manville’s insur-
ance policy proceeds and the res of the Manville estate.”
517 F. 3d, at 68.
v

Because I am persuaded that the 1986 Insurance Settle-
ment Order did not encompass independent actions and that
the Bankruptcy Court improperly enjoined such actions in
2004, I respectfully dissent.
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GROSS v. FBL FINANCIAL SERVICES, INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT

No. 08-441. Argued March 31, 2009—Decided June 18, 2009

Petitioner Gross filed suit, alleging that respondent (FBL) demoted him in
violation of the Age Discrimination in Employment Act of 1967 (ADEA),
which makes it unlawful for an employer to take adverse action against
an employee “because of such individual’s age,” 29 U. S. C. §623(a). At
the close of trial, and over FBL’s objections, the District Court in-
structed the jury to enter a verdict for Gross if he proved, by a prepon-
derance of the evidence, that he was demoted and his age was a motivat-
ing factor in the demotion decision, and told the jury that age was a
motivating factor if it played a part in the demotion. It also instructed
the jury to return a verdict for FBL if it proved that it would have
demoted Gross regardless of age. The jury returned a verdict for
Gross. The Eighth Circuit reversed and remanded for a new trial, hold-
ing that the jury had been incorrectly instructed under the standard
established in Price Waterhouse v. Hopkins, 490 U.S. 228, for cases
under Title VII of the Civil Rights Act of 1964 when an employee al-
leges that he suffered an adverse employment action because of both
permissible and impermissible considerations—i. e., a “mixed-motives”
case.

Held: A plaintiff bringing an ADEA disparate-treatment claim must
prove, by a preponderance of the evidence, that age was the “but-for”
cause of the challenged adverse employment action. The burden of
persuasion does not shift to the employer to show that it would have
taken the action regardless of age, even when a plaintiff has produced
some evidence that age was one motivating factor in that decision.
Pp. 173-180.

(a) Because Title VII is materially different with respect to the rele-
vant burden of persuasion, this Court’s interpretation of the ADEA is
not governed by Title VII decisions such as Price Waterhouse and De-
sert Palace, Inc. v. Costa, 539 U. S. 90, 94-95. This Court has never
applied Title VII's burden-shifting framework to ADEA claims and de-
clines to do so now. When conducting statutory interpretation, the
Court “must be careful not to apply rules applicable under one statute to
a different statute without careful and critical examination.” Federal
Express Corp. v. Holowecki, 552 U. S. 389, 393. Unlike Title VII, which
has been amended to explicitly authorize discrimination claims where
an improper consideration was “a motivating factor” for the adverse
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action, see 42 U. S. C. §§2000e-2(m) and 2000e-5(g)(2)(B), the ADEA
does not provide that a plaintiff may establish discrimination by
showing that age was simply a motivating factor. Moreover, Congress
neglected to add such a provision to the ADEA when it added §§ 2000e—
2(m) and 2000e-5(g)(2)(B) to Title VII, even though it contemporane-
ously amended the ADEA in several ways. When Congress amends
one statutory provision but not another, it is presumed to have acted
intentionally, see EEOC v. Arabian American Oil Co., 499 U. S. 244,
256, and “negative implications raised by disparate provisions are stron-
gest” where the provisions were “considered simultaneously when the
language raising the implication was inserted,” Lindh v. Murphy, 521
U. S. 320, 330. Pp. 173-175.

(b) The ADEA’s text does not authorize an alleged mixed-motives age
discrimination claim. The ordinary meaning of the ADEA’s require-
ment that an employer took adverse action “because of” age is that age
was the “reason” that the employer decided to act. See Hazen Paper
Co. v. Biggins, 507 U. S. 604, 610. To establish a disparate-treatment
claim under this plain language, a plaintiff must prove that age was
the “but-for” cause of the employer’s adverse decision. See Bridge v.
Phoenix Bond & Indemnity Co., 553 U. S. 639, 6563—654. 1t follows that
under § 623(a)(1), the plaintiff retains the burden of persuasion to estab-
lish that “but-for” cause. This Court has previously held this to be the
burden’s proper allocation in ADEA cases, see, e. g., Kentucky Retire-
ment Systems v. EEOC, 554 U. S. 135, 139-143, 148-150, and nothing
in the statute’s text indicates that Congress has carved out an exception
for a subset of ADEA cases. Where a statute is “silent on the alloca-
tion of the burden of persuasion,” “the ordinary default rule [is] that
plaintiffs bear the risk of failing to prove their claims.” Schaffer v.
Weast, 546 U. S. 49, 56. Hence, the burden of persuasion is the same in
alleged mixed-motives cases as in any other ADEA disparate-treatment
action. Pp. 175-178.

(¢) This Court rejects petitioner’s contention that the proper inter-
pretation of the ADEA is nonetheless controlled by Price Waterhouse,
which initially established that the burden of persuasion shifted in al-
leged mixed-motives Title VII claims. It is far from clear that the
Court would have the same approach were it to consider the question
today in the first instance. Whatever Price Waterhouse’s deficiencies
in retrospect, it has become evident in the years since that case was
decided that its burden-shifting framework is difficult to apply. The
problems associated with its application have eliminated any perceivable
benefit to extending its framework to ADEA claims. Cf. Continental
T. V., Inc. v. GTE Sylvania Inc., 433 U. S. 36, 47. Pp. 178-179.

526 F. 3d 356, vacated and remanded.
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The question presented by the petitioner in this case is
whether a plaintiff must present direct evidence of age dis-
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of Independent Business Small Business Legal Center et al. by Alan D.
Berkowitz, Jeffrey W. Rubin, Karen R. Harned, and Elizabeth Milito.
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crimination in order to obtain a mixed-motives jury instruc-
tion in a suit brought under the Age Discrimination in Em-
ployment Act of 1967 (ADEA), 81 Stat. 602, as amended, 29
U.S.C. §621 et seq. Because we hold that such a jury in-
struction is never proper in an ADEA case, we vacate the
decision below.

I

Petitioner Jack Gross began working for respondent FBL
Financial Group, Inc. (FBL), in 1971. As of 2001, Gross held
the position of claims administration director. But in 2003,
when he was 54 years old, Gross was reassigned to the posi-
tion of claims project coordinator. At that same time, FBL
transferred many of Gross’ job responsibilities to a newly
created position—claims administration manager. That po-
sition was given to Lisa Kneeskern, who had previously been
supervised by Gross and who was then in her early forties.
App. to Pet. for Cert. 15a, 23a (District Court opinion). Al-
though Gross (in his new position) and Kneeskern received
the same compensation, Gross considered the reassignment
a demotion because of FBL’s reallocation of his former job
responsibilities to Kneeskern.

In April 2004, Gross filed suit in District Court, alleging
that his reassignment to the position of claims project coordi-
nator violated the ADEA, which makes it unlawful for an
employer to take adverse action against an employee “be-
cause of such individual’s age.” 29 U.S.C. §623(a). The
case proceeded to trial, where Gross introduced evidence
suggesting that his reassignment was based at least in part
on his age. FBL defended its decision on the grounds that
Gross’ reassignment was part of a corporate restructuring
and that Gross’ new position was better suited to his skills.
See App. to Pet. for Cert. 23a (District Court opinion).

At the close of trial, and over FBL’s objections, the Dis-
trict Court instructed the jury that it must return a verdict
for Gross if he proved, by a preponderance of the evidence,
that FBL “demoted [him] to claims projec[t] coordinator” and
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that his “age was a motivating factor” in FBL's decision to
demote him. App. 9-10. The jury was further instructed
that Gross’ age would qualify as a “ ‘motivating factor,” if [it]
played a part or a role in [FBL]’s decision to demote [him].”
Id., at 10. The jury was also instructed regarding FBL’s
burden of proof. According to the District Court, the “ver-
dict must be for [FBL] . . . if it has been proved by the
preponderance of the evidence that [FBL] would have de-
moted [Gross] regardless of his age.” Ibid. The jury re-
turned a verdict for Gross, awarding him $46,945 in lost
compensation. Id., at 8.

FBL challenged the jury instructions on appeal. The
United States Court of Appeals for the Eighth Circuit re-
versed and remanded for a new trial, holding that the jury
had been incorrectly instructed under the standard estab-
lished in Price Waterhouse v. Hopkins, 490 U. S. 228 (1989).
See 526 F. 3d 356, 358 (2008). In Price Waterhouse, this
Court addressed the proper allocation of the burden of per-
suasion in cases brought under Title VII of the Civil Rights
Act of 1964, 78 Stat. 253, as amended, 42 U. S. C. §2000e
et seq., when an employee alleges that he suffered an adverse
employment action because of both permissible and imper-
missible considerations—i. e., a “mixed-motives” case. 490
U. S, at 232, 244-247 (plurality opinion). The Price Water-
house decision was splintered. Four Justices joined a plu-
rality opinion, see id., at 231-258, Justices White and O’Con-
nor separately concurred in the judgment, see id., at 258-261
(opinion of White, J.); id., at 261-279 (opinion of O’Connor, J.),
and three Justices dissented, see id., at 279-295 (opinion of
KENNEDY, J.). Six Justices ultimately agreed that if a Title
VII plaintiff shows that discrimination was a “motivating”
or a “‘substantial’” factor in the employer’s action, the bur-
den of persuasion should shift to the employer to show that
it would have taken the same action regardless of that im-
permissible consideration. See id., at 258 (plurality opin-
ion); id., at 269-260 (opinion of White, J.); id., at 276 (opinion
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of O’Connor, J.). Justice O’Connor further found that to
shift the burden of persuasion to the employer, the employee
must present “direct evidence that an illegitimate criterion
was a substantial factor in the [employment] decision.”
Ibid.

In accordance with Circuit precedent, the Court of Ap-
peals identified Justice O’Connor’s opinion as controlling.
See 526 F. 3d, at 359 (citing Erickson v. Farmland Indus-
tries, Inc., 271 F. 3d 718, 724 (CA8 2001)). Applying that
standard, the Court of Appeals found that Gross needed to
present “[d]irect evidence . . . sufficient to support a finding
by a reasonable fact finder that an illegitimate criterion actu-
ally motivated the adverse employment action.” 526 F. 3d,
at 359 (internal quotation marks omitted). In the Court of
Appeals’ view, “direct evidence” is only that evidence that
“showl[s] a specific link between the alleged discriminatory
animus and the challenged decision.” Ibid. (internal quota-
tion marks omitted). Only upon a presentation of such evi-
dence, the Court of Appeals held, should the burden shift to
the employer “‘to convince the trier of fact that it is more
likely than not that the decision would have been the same
absent consideration of the illegitimate factor.”” Ibid.
(quoting Price Waterhouse, supra, at 276 (opinion of O’Con-
nor, J.)).

The Court of Appeals thus concluded that the District
Court’s jury instructions were flawed because they allowed
the burden to shift to FBL upon a presentation of a prepon-
derance of any category of evidence showing that age was a
motivating factor—mnot just “direct evidence” related to
FBL'’s alleged consideration of age. See 526 F. 3d, at 360.
Because Gross conceded that he had not presented direct
evidence of discrimination, the Court of Appeals held that
the District Court should not have given the mixed-motives
instruction. Ibid. Rather, Gross should have been held to
the burden of persuasion applicable to typical, non-mixed-
motives claims; the jury thus should have been instructed
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only to determine whether Gross had carried his burden of
“prov[ing] that age was the determining factor in FBL's em-
ployment action.” See ibid.

We granted certiorari, 555 U. S. 1066 (2008), and now va-
cate the decision of the Court of Appeals.

II

The parties have asked us to decide whether a plaintiff
must “present direct evidence of discrimination in order
to obtain a mixed-motive instruction in a non-Title VII dis-
crimination case.” Pet. for Cert. i. Before reaching this
question, however, we must first determine whether the
burden of persuasion ever shifts to the party defending an
alleged mixed-motives discrimination claim brought under
the ADEA.! We hold that it does not.

A

Petitioner relies on this Court’s decisions construing Title
VII for his interpretation of the ADEA. Because Title VII
is materially different with respect to the relevant burden
of persuasion, however, these decisions do not control our
construction of the ADEA.

In Price Waterhouse, a plurality of the Court and two Jus-
tices concurring in the judgment determined that once a
“plaintiff in a Title VII case proves that [the plaintiff’s mem-
bership in a protected class] played a motivating part in an

! Although the parties did not specifically frame the question to include
this threshold inquiry, “[tlhe statement of any question presented is
deemed to comprise every subsidiary question fairly included therein.”
This Court’s Rule 14.1; see also City of Sherrill v. Oneida Indian Nation
of N. Y, 544 U. S. 197, 214, n. 8 (2005) (“ ‘Questions not explicitly mentioned
but essential to the analysis of the decisions below or to the correct dispo-
sition of the other issues have been treated as subsidiary issues fairly
comprised by the question presented’” (quoting R. Stern, E. Gressman,
S. Shapiro, & K. Geller, Supreme Court Practice 414 (8th ed. 2002))); Bal-
lard v. Commissioner, 544 U.S. 40, 46-47, and n. 2 (2005) (evaluating
“a question anterior” to the “questions the parties raised”).
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employment decision, the defendant may avoid a finding of
liability only by proving by a preponderance of the evidence
that it would have made the same decision even if it had not
taken [that factor] into account.” 490 U. S., at 258; see also
id., at 259-260 (opinion of White, J.); id., at 276 (opinion of
O’Connor, J.). But as we explained in Desert Palace, Inc.
v. Costa, 539 U.S. 90, 94-95 (2003), Congress has since
amended Title VII by explicitly authorizing discrimination
claims in which an improper consideration was “a motivating
factor” for an adverse employment decision. See 42 U. S. C.
§2000e-2(m) (providing that “an unlawful employment
practice is established when the complaining party demon-
strates that race, color, religion, sex, or national origin was
a motivating factor for any employment practice, even
though other factors also motivated the practice” (emphasis
added)); §2000e-5(2)(2)(B) (restricting the remedies avail-
able to plaintiffs proving violations of §2000e—2(m)).

This Court has never held that this burden-shifting frame-
work applies to ADEA claims. And, we decline to do so
now. When conducting statutory interpretation, we “must
be careful not to apply rules applicable under one statute to
a different statute without careful and critical examination.”
Federal Express Corp. v. Holowecki, 552 U.S. 389, 393
(2008). Unlike Title VII, the ADEA’s text does not provide
that a plaintiff may establish discrimination by showing that
age was simply a motivating factor. Moreover, Congress
neglected to add such a provision to the ADEA when
it amended Title VII to add §§2000e-2(m) and 2000e-
5(2)(2)(B), even though it contemporaneously amended the
ADEA in several ways, see Civil Rights Act of 1991, § 115,
105 Stat. 1079; id., §302, at 1088.

We cannot ignore Congress’ decision to amend Title VII's
relevant provisions but not make similar changes to the
ADEA. When Congress amends one statutory provision
but not another, it is presumed to have acted intentionally.
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See FEOC v. Arabian American O1l Co., 499 U. S. 244, 256
(1991). Furthermore, as the Court has explained, “negative
implications raised by disparate provisions are strongest”
when the provisions were “considered simultaneously when
the language raising the implication was inserted.” Lindh
v. Murphy, 521 U.S. 320, 330 (1997). As a result, the
Court’s interpretation of the ADEA is not governed by Title
VII decisions such as Desert Palace and Price Waterhouse.?

B

Our inquiry therefore must focus on the text of the ADEA
to decide whether it authorizes a mixed-motives age discrim-
ination claim. It does not. “Statutory construction must
begin with the language employed by Congress and the as-
sumption that the ordinary meaning of that language accu-
rately expresses the legislative purpose.” Engine Mfrs.
Assn. v. South Coast Air Quality Management Dist., 541

2JUSTICE STEVENS argues that the Court must incorporate its past in-
terpretations of Title VII into the ADEA because “the substantive provi-
sions of the ADEA were derived in haec verba from Title VIL,” post, at
183 (dissenting opinion) (internal quotation marks omitted), and because
the Court has frequently applied its interpretations of Title VII to the
ADEA, see post, at 183-185. But the Court’s approach to interpreting
the ADEA in light of Title VII has not been uniform. In General Dy-
namics Land Systems, Inc. v. Cline, 540 U. S. 581 (2004), for example, the
Court declined to interpret the phrase “because of . . . age” in 29 U. S. C.
§623(a) to bar discrimination against people of all ages, even though the
Court had previously interpreted “because of . . . race [or] sex” in Title
VII to bar discrimination against people of all races and both sexes, see
540 U. 8., at 584, 592, n. 5. And the Court has not definitively decided
whether the evidentiary framework of McDonnell Douglas Corp. v. Green,
411 U. S. 792 (1973), utilized in Title VII cases is appropriate in the ADEA
context. See Reeves v. Sanderson Plumbing Products, Inc., 530 U. S.
133, 142 (2000); O’Connor v. Consolidated Coin Caterers Corp., 517 U. S.
308, 311 (1996). In this instance, it is the textual differences between
Title VII and the ADEA that prevent us from applying Price Waterhouse
and Desert Palace to federal age discrimination claims.
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U.S. 246, 252 (2004) (internal quotation marks omitted).
The ADEA provides, in relevant part, that “[i]Jt shall be un-
lawful for an employer . . . to fail or refuse to hire or to
discharge any individual or otherwise discriminate against
any individual with respect to his compensation, terms, con-
ditions, or privileges of employment, because of such individ-
ual’s age.” 29 U.S. C. §623(a)(1) (emphasis added).

The words “because of” mean “by reason of: on account
of.” 1 Webster’s Third New International Dictionary 194
(1966); see also 1 Oxford English Dictionary 746 (1933) (de-
fining “because of” to mean “[b]y reason of, on account of”
(italics in original)); The Random House Dictionary of the
English Language 132 (1966) (defining “because” to mean
“by reason; on account”). Thus, the ordinary meaning of the
ADEA’s requirement that an employer took adverse action
“because of” age is that age was the “reason” that the em-
ployer decided to act. See Hazen Paper Co. v. Biggins, 507
U. S. 604, 610 (1993) (explaining that the claim “cannot suc-
ceed unless the employee’s protected trait actually played a
role in [the employer’s decisionmaking] process and had a
determinative influence on the outcome” (emphasis added)).
To establish a disparate-treatment claim under the plain lan-
guage of the ADEA, therefore, a plaintiff must prove that
age was the “but-for” cause of the employer’s adverse deci-
sion. See Bridge v. Phoenix Bond & Indemmnity Co., 553
U. S. 639, 653-654 (2008) (recognizing that the phrase, “by rea-
son of,” requires at least a showing of “but for” causation (in-
ternal quotation marks omitted)); Safeco Ins. Co. of America
v. Burr, 551 U. S. 47, 63-64, and n. 14 (2007) (observing that
“[iln common talk, the phrase ‘based on’ indicates a but-for
causal relationship and thus a necessary logical condition”
and that the statutory phrase, “based on,” has the same
meaning as the phrase, “because of” (internal quotation
marks omitted)); c¢f. W. Keeton, D. Dobbs, R. Keeton, & D.
Owen, Prosser and Keeton on Law of Torts 265 (5th ed. 1984)
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(“An act or omission is not regarded as a cause of an event
if the particular event would have occurred without it”).?

It follows, then, that under § 623(a)(1), the plaintiff retains
the burden of persuasion to establish that age was the “but-
for” cause of the employer’s adverse action. Indeed, we
have previously held that the burden is allocated in this man-
ner in ADEA cases. See Kentucky Retirement Systems v.
EEOC, 554 U.S. 135, 139-143, 148-150 (2008); Reeves V.
Sanderson Plumbing Products, Inc., 530 U. S. 133, 141, 143
(2000). And nothing in the statute’s text indicates that Con-
gress has carved out an exception to that rule for a subset
of ADEA cases. Where the statutory text is “silent on the
allocation of the burden of persuasion,” we “begin with the
ordinary default rule that plaintiffs bear the risk of failing
to prove their claims.” Schaffer v. Weast, 546 U. S. 49, 56
(2005); see also Meacham v. Knolls Atomic Power Labora-
tory, 5564 U.S. 84, 92 (2008) (“Absent some reason to be-
lieve that Congress intended otherwise, . . . we will conclude
that the burden of persuasion lies where it usually falls, upon
the party seeking relief” (internal quotation marks omit-
ted)). We have no warrant to depart from the general rule
in this setting.

Hence, the burden of persuasion necessary to establish em-
ployer liability is the same in alleged mixed-motives cases as
in any other ADEA disparate-treatment action. A plaintiff
must prove by a preponderance of the evidence (wWhich may

3 JUSTICE BREYER contends that there is “nothing unfair or impractical”
about hinging liability on whether “forbidden motive . . . play[ed] a role in
the employer’s decision.” Post, at 191, 192 (dissenting opinion). But that
is a decision for Congress to make. See Florida Dept. of Revenue v. Pic-
cadilly Cafeterias, Inc., 554 U. S. 33, 52 (2008). Congress amended Title
VII to allow for employer liability when discrimination “was a motivating
factor for any employment practice, even though other factors also moti-
vated the practice,” 42 U. S. C. §2000e-2(m) (emphasis added), but did not
similarly amend the ADEA, see supra, at 173-174. We must give effect
to Congress’ choice. See 14 Penn Plaza LLC v. Pyett, 556 U. S. 247, 270
(2009).
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be direct or circumstantial) that age was the “but-for” cause
of the challenged employer decision. See Reeves, supra, at
141-143, 1474

II1

Finally, we reject petitioner’s contention that our inter-
pretation of the ADEA is controlled by Price Waterhouse,
which initially established that the burden of persuasion
shifted in alleged mixed-motives Title VII claims.® In any
event, it is far from clear that the Court would have the same
approach were it to consider the question today in the first

4Because we hold that ADEA plaintiffs retain the burden of persuasion
to prove all disparate-treatment claims, we do not need to address
whether plaintiffs must present direct, rather than circumstantial, evi-
dence to obtain a burden-shifting instruction. There is no heightened
evidentiary requirement for ADEA plaintiffs to satisfy their burden of
persuasion that age was the “but-for” cause of their employer’s adverse
action, see 29 U.S. C. §623(a), and we will imply none. “Congress has
been unequivocal when imposing heightened proof requirements” in other
statutory contexts, including in other subsections within Title 29, when it
has seen fit. See Desert Palace, Inc. v. Costa, 539 U.S. 90, 99 (2003);
see also, e. g, 25 U. S. C. §2504(b)(2)(B) (imposing “clear and convincing
evidence” standard); 29 U. S. C. § 722(a)(2)(A) (same).

5 JUSTICE STEVENS also contends that we must apply Price Waterhouse
under the reasoning of Smith v. City of Jackson, 544 U.S. 228 (2005).
See post, at 186. In Smith, the Court applied to the ADEA its pre-1991
interpretation of Title VII with respect to disparate-impact claims despite
Congress’ 1991 amendment adding disparate-impact claims to Title VII
but not the ADEA. 544 U.S,, at 240. But the amendments made by
Congress in this same legislation, which added the “motivating factor”
language to Title VII, undermine JUSTICE STEVENS' argument. Con-
gress not only explicitly added “motivating factor” liability to Title VI,
see supra, at 173-175, but it also partially abrogated Price Waterhouse’s
holding by eliminating an employer’s complete affirmative defense to “mo-
tivating factor” claims, see 42 U. S. C. §2000e-5(g)(2)(B). If such “moti-
vating factor” claims were already part of Title VII, the addition of
§2000e-5(2)(2)(B) alone would have been sufficient. Congress’ careful
tailoring of the “motivating factor” claim in Title VII, as well as the ab-
sence of a provision parallel to §2000e-2(m) in the ADEA, confirms that
we cannot transfer the Price Waterhouse burden-shifting framework into
the ADEA.
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instance. Cf. 14 Penn Plaza LLC v. Pyett, 556 U. S. 247, 270
(2009) (declining to “introduc[e] a qualification into the
ADEA that is not found in its text”); Meacham, supra, at
102 (explaining that the ADEA must be “read . . . the way
Congress wrote it”).

Whatever the deficiencies of Price Waterhouse in retro-
spect, it has become evident in the years since that case was
decided that its burden-shifting framework is difficult to
apply. For example, in cases tried to a jury, courts have
found it particularly difficult to craft an instruction to ex-
plain its burden-shifting framework. See, e.g., Tyler v.
Bethlehem Steel Corp., 958 F. 2d 1176, 1179 (CA2 1992) (re-
ferring to “the murky water of shifting burdens in discrimi-
nation cases”); Visser v. Packer Engineering Associates,
Inc., 924 F. 2d 655, 661 (CA7 1991) (en banc) (Flaum, J.,
dissenting) (“The difficulty judges have in formulating
[burden-shifting] instructions and jurors have in applying
them can be seen in the fact that jury verdicts in ADEA
cases are supplanted by judgments notwithstanding the ver-
dict or reversed on appeal more frequently than jury verdicts
generally”). Thus, even if Price Waterhouse was doctrin-
ally sound, the problems associated with its application have
eliminated any perceivable benefit to extending its frame-
work to ADEA claims. Cf. Continental T. V., Inc. v. GTE
Sylvania Inc., 433 U. S. 36, 47 (1977) (reevaluating precedent
that was subject to criticism and “continuing controversy
and confusion”); Payne v. Tennessee, 501 U. S. 808, 839-844
(1991) (SOUTER, J., concurring).®

6Gross points out that the Court has also applied a burden-shifting
framework to certain claims brought in contexts other than pursuant to
Title VII. See Brief for Petitioner 54-55 (citing, inter alia, NLRB v.
Transportation Management Corp., 462 U. S. 393, 401-403 (1983) (claims
brought under the National Labor Relations Act (NLRA)); Mt. Healthy
City Bd. of Ed. v. Doyle, 429 U. S. 274, 287 (1977) (constitutional claims)).
These cases, however, do not require the Court to adopt his contra statu-
tory position. The case involving the NLRA did not require the Court to
decide in the first instance whether burden shifting should apply as the
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We hold that a plaintiff bringing a disparate-treatment
claim pursuant to the ADEA must prove, by a preponder-
ance of the evidence, that age was the “but-for” cause of
the challenged adverse employment action. The burden of
persuasion does not shift to the employer to show that it
would have taken the action regardless of age, even when a
plaintiff has produced some evidence that age was one moti-
vating factor in that decision. Accordingly, we vacate the
judgment of the Court of Appeals and remand the case for
further proceedings consistent with this opinion.

It 1s so ordered.

JUSTICE STEVENS, with whom JUSTICE SOUTER, JUSTICE
GINSBURG, and JUSTICE BREYER join, dissenting.

The Age Discrimination in Employment Act of 1967
(ADEA), 29 U.S. C. §621 et seq., makes it unlawful for an
employer to discriminate against any employee “because of”
that individual’s age, §623(a). The most natural reading of
this statutory text prohibits adverse employment actions
motivated in whole or in part by the age of the employee.
The “but-for” causation standard endorsed by the Court
today was advanced in JUSTICE KENNEDY'’s dissenting opin-
ion in Price Waterhouse v. Hopkins, 490 U. S. 228, 279 (1989),
a case construing identical language in Title VII of the Civil
Rights Act of 1964, 42 U. S. C. §2000e-2(a)(1). Not only did
the Court reject the but-for standard in that case, but so too
did Congress when it amended Title VII in 1991. Given this
unambiguous history, it is particularly inappropriate for the
Court, on its own initiative, to adopt an interpretation of the

Court instead deferred to the National Labor Relation Board’s determina-
tion that such a framework was appropriate. See NLRB, supra, at 400—
403. And the constitutional cases such as Mt. Healthy have no bearing
on the correct interpretation of ADEA claims, which are governed by
statutory text.
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causation requirement in the ADEA that differs from the
established reading of Title VII. I disagree not only with
the Court’s interpretation of the statute, but also with its
decision to engage in unnecessary lawmaking. I would sim-
ply answer the question presented by the certiorari petition
and hold that a plaintiff need not present direct evidence of
age discrimination to obtain a mixed-motives instruction.

I

The Court asks whether a mixed-motives instruction is
ever appropriate in an ADEA case. As it acknowledges,
this was not the question we granted certiorari to decide.!
Instead, the question arose for the first time in respondent’s
brief, which asked us to “overrule Price Waterhouse with
respect to its application to the ADEA.” Brief for Respond-
ent 26 (boldface type deleted). In the usual course, this
Court would not entertain such a request raised only in a
merits brief: “ ‘We would normally expect notice of an intent
to make so far-reaching an argument in the respondent’s op-
position to a petition for certiorari, cf. this Court’s Rule 15.2,
thereby assuring adequate preparation time for those likely
affected and wishing to participate.”” Alabama v. Shelton,
535 U. S. 654, 660, n. 3 (2002) (quoting South Central Bell
Telephone Co. v. Alabama, 526 U. S. 160, 171 (1999)). Yet
the Court is unconcerned that the question it chooses to an-
swer has not been briefed by the parties or interested amici
curiae. Its failure to consider the views of the United
States, which represents the agency charged with adminis-
tering the ADEA, is especially irresponsible.?

1“The question presented by the petitioner in this case is whether a
plaintiff must present direct evidence of age discrimination in order to
obtain a mixed-motives jury instruction in a suit brought under the
[ADEAL” Ante, at 169-170.

2The United States filed an amicus curiae brief supporting petitioner
on the question presented. At oral argument, the Government urged that
the Court should not reach the issue it takes up today. See Tr. of Oral
Arg. 20-21, 28-29.
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Unfortunately, the majority’s inattention to prudential
Court practices is matched by its utter disregard of our prec-
edent and Congress’ intent. The ADEA provides that “[i]t
shall be unlawful for an employer . . . to fail or refuse to
hire or to discharge any individual or otherwise discriminate
against any individual with respect to his compensation,
terms, conditions, or privileges of employment, because of
such individual’s age.” 29 U.S.C. §623(a)(1) (emphasis
added). As we recognized in Price Waterhouse when we
construed the identical “because of” language of Title VII,
see 42 U.S. C. §2000e-2(a)(1) (making it unlawful for an
employer “to fail or refuse to hire or to discharge any
individual . . . with respect to his compensation, terms, condi-
tions, or privileges of employment, because of such individu-
al’s race, color, religion, sex, or national origin” (emphasis
added)), the most natural reading of the text proscribes ad-
verse employment actions motivated in whole or in part by
the age of the employee.

In Price Waterhouse, we concluded that the words “‘be-
cause of” such individual’s . . . sex . .. mean that gender must
be irrelevant to employment decisions.” 490 U.S., at 240
(plurality opinion) (emphasis deleted); see also id., at 260
(White, J., concurring in judgment). To establish a violation
of Title VII, we therefore held, a plaintiff had to prove that
her sex was a motivating factor in an adverse employment
decision.? We recognized that the employer had an affirma-
tive defense: It could avoid a finding of liability by proving

3 Although Justice White stated that the plaintiff had to show that her
sex was a “substantial” factor, while the plurality used the term “motivat-
ing” factor, these standards are interchangeable, as evidenced by Justice
White’s quotation of Mt. Healthy City Bd. of Ed. v. Doyle, 429 U. S. 274,
287 (1977): “‘[TThe burden was properly placed upon [the plaintiff to show
that the illegitimate criterion] was a “substantial factor”—or, to put it in
other words, that it was a “motivating factor”’” in the adverse decision.
Price Waterhouse, 490 U. S., at 259 (emphasis added); see also id., at 249
(plurality opinion) (using “substantial” and “motivating” interchangeably).
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that it would have made the same decision even if it had
not taken the plaintiff’s sex into account. Id., at 244-245
(plurality opinion). But this affirmative defense did not
alter the meaning of “because of.” As we made clear, when
“an employer considers both gender and legitimate factors
at the time of making a decision, that decision was ‘because
of’ sex.” Id., at 241; see also id., at 260 (White, J., con-
curring in judgment). We readily rejected the dissent’s
contrary assertion. “To construe the words ‘because of” as
colloquial shorthand for ‘but-for’ causation,” we said, “is
to misunderstand them.” Id., at 240 (plurality opinion).*
Today, however, the Court interprets the words “because
of” in the ADEA “as colloquial shorthand for ‘but-for’ cau-
sation.” Ibid. That the Court is construing the ADEA
rather than Title VII does not justify this departure from
precedent. The relevant language in the two statutes is
identical, and we have long recognized that our interpreta-
tions of Title VII's language apply “with equal force in the
context of age discrimination, for the substantive provisions
of the ADEA ‘were derived in haec verba from Title VIL.”
Trans World Airlines, Inc. v. Thurston, 469 U. S. 111, 121
(1985) (quoting Lorillard v. Pons, 434 U. S. 575, 584 (1978)).
See generally Northcross v. Board of Ed. of Memphis City
Schools, 412 U. S. 427, 428 (1973) (per curiam). For this
reason, JUSTICE KENNEDY’s dissent in Price Waterhouse as-
sumed the plurality’s mixed-motives framework extended to
the ADEA, see 490 U. S., at 292, and the Courts of Appeals

4We were no doubt aware that dictionaries define “because of” as “by
reason of” or “on account of.” Amnte, at 176-177. Contrary to the majori-
ty’s bald assertion, however, this does not establish that the term denotes
but-for causation. The dictionaries the Court cites do not, for instance,
define “because of” as “solely by reason of” or “exclusively on account
of.” In Price Waterhouse, we recognized that the words “because of” do
not mean “solely because of,” and we held that the inquiry “commanded
by the words” of the statute was whether gender was a motivating factor
in the employment decision. 490 U. S., at 241 (plurality opinion).
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to have considered the issue unanimously have applied Price
Waterhouse to ADEA claims.

The Court nonetheless suggests that applying Price Wa-
terhouse would be inconsistent with our ADEA precedents.
In particular, the Court relies on our statement in Hazen
Paper Co. v. Biggins, 507 U.S. 604, 610 (1993), that “[a
disparate-treatment] claim ‘cannot succeed unless the em-
ployee’s protected trait actually played a role in [the employ-
er’s decisionmaking] process and had a determinative influ-
ence on the outcome.”” Ante, at 176. The italicized phrase
is at best inconclusive as to the meaning of the ADEA’s “be-
cause of” language, however, as other passages in Hazen
Paper Co. demonstrate. We also stated, for instance, that
the ADEA “requires the employer to ignore an employee’s
age,” 507 U.S., at 612 (emphasis added), and noted that
“Iwlhen the employer’s decision is wholly motivated by fac-
tors other than age,” there is no violation, ud., at 611 (empha-
sis altered). So too, we indicated the “possibility of dual lia-
bility under [the Employee Retirement Income Security Act
of 1974] and the ADEA where the decision to fire the
employee was motivated both by the employee’s age and by
his pension status,” id., at 613—a classic mixed-motives
scenario.

Moreover, both Hazen Paper Co. and Reeves v. Sanderson
Plumbing Products, Inc., 530 U. S. 133 (2000), on which the
majority also relies, support the conclusion that the ADEA

5See Febres v. Challenger Caribbean Corp., 214 F. 3d 57 (CA1 2000);
Ostrowski v. Atlantic Mut. Ins. Cos., 968 F. 2d 171 (CA2 1992); Starceski
v. Westinghouse Elec. Corp., 54 F. 3d 1089 (CA3 1995); EEOC .
Warfield-Rohr Casket Co., 364 F. 3d 160 (CA4 2004); Rachid v. Jack In
The Bowx, Inc., 376 F. 3d 305 (CA5 2004); Wexler v. White’s Fine Furniture,
Inc., 317 F. 3d 564 (CA6 2003); Visser v. Packer Eng. Assocs., Inc., 924
F. 2d 655 (CAT 1991) (en banc); Hutson v. McDonmnell Douglas Corp.,
63 F. 3d 771 (CAS8 1995); Lewis v. YMCA, 208 F. 3d 1303 (CA11 2000)
(per curiam); see also Gonzagowski v. Widnall, 115 F. 3d 744, 749 (CA10
1997).
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should be interpreted consistently with Title VII. In those
non-mixed-motives ADEA cases, the Court followed the
standards set forth in non-mixed-motives Title VII cases in-
cluding McDonnell Douglas Corp. v. Green, 411 U.S. 792
(1973), and Texas Dept. of Community Affairs v. Burdine,
450 U. S. 248 (1981). See, e. g., Reeves, 530 U. S., at 141-143;
Hazen Paper Co., 507 U. S., at 610. This by no means indi-
cates, as the majority reasons, that mixed-motives ADEA
cases should follow those standards. Rather, it underscores
that ADEA standards are generally understood to conform
to Title VII standards.
II

The conclusion that “because of” an individual’s age means
that age was a motivating factor in an employment decision
is bolstered by Congress’ reaction to Price Waterhouse in
the 1991 Civil Rights Act. As part of its response to
“a number of recent decisions by the United States Supreme
Court that sharply cut back on the scope and effectiveness
of [civil rights] laws,” H. R. Rep. No. 102-40, pt. 2, p. 2 (1991)
(hereinafter H. R. Rep.), Congress eliminated the affirmative
defense to liability that Price Waterhouse had furnished em-
ployers and provided instead that an employer’s same-
decision showing would limit only a plaintiff’s remedies.
See §2000e-5(g)(2)(B). Importantly, however, Congress
ratified Price Waterhouse’s interpretation of the plaintiff’s
burden of proof, rejecting the dissent’s suggestion in that
case that but-for causation was the proper standard. See
§2000e-2(m) (“[Aln unlawful employment practice is estab-
lished when the complaining party demonstrates that race,
color, religion, sex, or national origin was a motivating factor
for any employment practice, even though other factors also
motivated the practice”).

Because the 1991 Act amended only Title VII and not the
ADEA with respect to mixed-motives claims, the Court rea-
sonably declines to apply the amended provisions to the
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ADEA.® But it proceeds to ignore the conclusion compelled
by this interpretation of the Act: Price Waterhouse’s con-
struction of “because of” remains the governing law for
ADEA claims.

Our recent decision in Smith v. City of Jackson, 544 U. S.
228, 240 (2005), is precisely on point, as we considered in that
case the effect of Congress’ failure to amend the disparate-
impact provisions of the ADEA when it amended the corre-
sponding Title VII provisions in the 1991 Act. Noting that
“the relevant 1991 amendments expanded the coverage of
Title VII [but] did not amend the ADEA or speak to the
subject of age discrimination,” we held that “Wards Cove’s
pre-1991 interpretation of Title VII’s identical language re-
mains applicable to the ADEA.” Ibid. (discussing Wards
Cove Packing Co. v. Atonio, 490 U. S. 642 (1989)); see also
Meacham v. Knolls Atomic Power Laboratory, 554 U. S. 84,
98 (2008). If the Wards Cove disparate-impact framework
that Congress flatly repudiated in the Title VII context con-
tinues to apply to ADEA claims, the mixed-motives frame-
work that Congress substantially endorsed surely applies.

Curiously, the Court reaches the opposite conclusion, rely-
ing on Congress’ partial ratification of Price Waterhouse to
argue against that case’s precedential value. It reasons that
if the 1991 amendments do not apply to the ADEA, Price
Waterhouse likewise must not apply because Congress effec-
tively codified Price Waterhouse’s holding in the amend-
ments. Ante, at 173-175. This does not follow. To the
contrary, the fact that Congress endorsed this Court’s

SThere is, however, some evidence that Congress intended the 1991
mixed-motives amendments to apply to the ADEA as well. See H. R.
Rep,, pt. 2, at 4 (noting that a “number of other laws banning discrimina-
tion, including . . . the Age Discrimination in Employment Act (ADEA),
29 U. S. C. §621, et seq., are modeled after and have been interpreted in a
manner consistent with Title VII,” and that “these other laws modeled
after Title VII [should] be interpreted consistently in a manner consistent
with Title VII as amended by this Act,” including the mixed-motives
provisions).
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interpretation of the “because of” language in Price Water-
house (even as it rejected the employer’s affirmative defense
to liability) provides all the more reason to adhere to that
decision’s motivating-factor test. Indeed, Congress empha-
sized in passing the 1991 Act that the motivating-factor test
was consistent with its original intent in enacting Title VII.
See, e. g., H. R. Rep., pt. 2, at 17 (“When enacting the Civil
Rights Act of 1964, Congress made clear that it intended to
prohibit all invidious consideration of sex, race, color, reli-
gion, or national origin in employment decisions” (emphasis
deleted)); id., at 2 (stating that the Act “reaffirm[ed] that
any reliance on prejudice in making employment decisions is
illegal”); see also H. R. Rep., pt. 1, at 45; S. Rep. No. 101-315,
pp. 6, 22 (1990).

The 1991 amendments to Title VII also provide the answer
to the majority’s argument that the mixed-motives approach
has proved unworkable. Ante, at 179. Because Congress
has codified a mixed-motives framework for Title VII
cases—the vast majority of antidiserimination lawsuits—the
Court’s concerns about that framework are of no moment.
Were the Court truly worried about difficulties faced by trial
courts and juries, moreover, it would not reach today’s deci-
sion, which will further complicate every case in which a
plaintiff raises both ADEA and Title VII claims.

The Court’s resurrection of the but-for causation standard
is unwarranted. Price Waterhouse repudiated that stand-
ard 20 years ago, and Congress’ response to our decision fur-
ther militates against the crabbed interpretation the Court
adopts today. The answer to the question the Court has
elected to take up—whether a mixed-motives jury instruec-
tion is ever proper in an ADEA case—is plainly yes.

II1

Although the Court declines to address the question we
granted certiorari to decide, I would answer that question
by following our unanimous opinion in Desert Palace, Inc. v.
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Costa, 539 U. S. 90 (2003). I would accordingly hold that a
plaintiff need not present direct evidence of age discrimina-
tion to obtain a mixed-motives instruction.

The source of the direct-evidence debate is Justice O’Con-
nor’s opinion concurring in the judgment in Price Water-
house. Writing only for herself, Justice O’Connor argued
that a plaintiff should be required to introduce “direct evi-
dence” that her sex motivated the decision before the plural-
ity’s mixed-motives framework would apply. 490 U.S., at
276.7 Many courts have treated Justice O’Connor’s opinion
in Price Waterhouse as controlling for both Title VII and
ADEA mixed-motives cases in light of our statement in
Marks v. United States, 430 U.S. 188, 193 (1977), that
“[wlhen a fragmented Court decides a case and no single
rationale explaining the result enjoys the assent of five
Justices, ‘the holding of the Court may be viewed as that
position taken by those Members who concurred in the
judgments on the narrowest grounds.”” Unlike the cases
Marks addressed, however, Price Waterhouse garnered five
votes for a single rationale: Justice White agreed with the
plurality as to the motivating-factor test, see supra, at 182,
n. 3; he disagreed only as to the type of evidence an employer
was required to submit to prove that the same result would
have occurred absent the unlawful motivation. Taking the
plurality to demand objective evidence, he wrote separately
to express his view that an employer’s credible testimony
could suffice. 490 U. S., at 261. Because Justice White pro-
vided a fifth vote for the “rationale explaining the result” of
the Price Waterhouse decision, Marks, 430 U. S., at 193, his
concurrence is properly understood as controlling, and he,

"While Justice O’Connor did not define precisely what she meant by
“direct evidence,” we contrasted such evidence with circumstantial evi-
dence in Desert Palace, Inc. v. Costa, 539 U. S. 90 (2003). That Justice
O’Connor might have intended a different definition does not affect my
conclusion, as I do not believe a plaintiff is required to introduce any spe-
cial type of evidence to obtain a mixed-motives instruction.
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like the plurality, did not require the introduction of direct
evidence.

Any questions raised by Price Waterhouse as to a direct-
evidence requirement were settled by this Court’s unani-
mous decision in Desert Palace, in which we held that a
plaintiff need not introduce direct evidence to meet her bur-
den in a mixed-motives case under Title VII, as amended by
the Civil Rights Act of 1991. In construing the language of
§2000e-2(m), we reasoned that the statute did not mention,
much less require, a heightened showing through direct evi-
dence and that “Congress has been unequivocal when impos-
ing heightened proof requirements.” 539 U.S., at 99. The
statute’s silence with respect to direct evidence, we held,
meant that “we should not depart from the ‘[c]Jonventional
rulle] of civil litigation . . . [that] requires a plaintiff to prove
his case by a preponderance of the evidence’, . . . using ‘direct
or circumstantial evidence.”” Ibid. (quoting Price Water-
house, 490 U. S., at 253 (plurality opinion), and Postal Serv-
ice Bd. of Governors v. Aikens, 460 U. S. 711 (1983)). We
also recognized the Court’s consistent acknowledgment of
the utility of circumstantial evidence in discrimination cases.

Our analysis in Desert Palace applies with equal force
to the ADEA. Cf. ante, at 178, n. 4. As with the 1991
amendments to Title VII, no language in the ADEA imposes
a heightened direct-evidence requirement, and we have spe-
cifically recognized the utility of circumstantial evidence in
ADEA cases. See Reeves, 530 U. S., at 147 (cited by Desert
Palace, 539 U. S., at 99-100). Moreover, in Hazen Paper
Co., we held that an award of liquidated damages for a “will-
ful” violation of the ADEA did not require proof of the em-
ployer’s motivation through direct evidence, 507 U. S., at 615,
and we have similarly rejected the imposition of special evi-
dentiary rules in other ADEA cases. See, e.g., Swierkie-
wicz v. Sorema N. A., 534 U. S. 506 (2002); O’Conmnor v. Con-
solidated Coin Caterers Corp., 517 U. S. 308 (1996). Desert
Palace thus confirms the answer provided by the plurality
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and Justice White in Price Waterhouse: An ADEA plaintiff
need not present direct evidence of discrimination to obtain
a mixed-motives instruction.

Iv

The Court’s endorsement of a different construction of the
same critical language in the ADEA and Title VII is both
unwise and inconsistent with settled law. The but-for
standard the Court adopts was rejected by this Court in
Price Waterhouse and by Congress in the Civil Rights Act
of 1991. Yet today the Court resurrects the standard in
an unabashed display of judicial lawmaking. I respectfully
dissent.

JUSTICE BREYER, with whom JUSTICE SOUTER and JUS-
TICE GINSBURG join, dissenting.

I agree with JUSTICE STEVENS that mixed-motive instruc-
tions are appropriate in the Age Discrimination in Employ-
ment Act of 1967 context. And I join his opinion. The
Court rejects this conclusion on the ground that the words
“because of” require a plaintiff to prove that age was the
“but-for” cause of his employer’s adverse employment action.
Ante, at 176-177. But the majority does not explain why
this is so. The words “because of” do not inherently require
a showing of “but-for” causation, and I see no reason to read
them to require such a showing.

It is one thing to require a typical tort plaintiff to show
“but-for” causation. In that context, reasonably objective
scientific or commonsense theories of physical causation
make the concept of “but-for” causation comparatively easy
to understand and relatively easy to apply. But it is an en-
tirely different matter to determine a “but-for” relation
when we consider, not physical forces, but the mind-related
characterizations that constitute motive. Sometimes we
speak of determining or discovering motives, but more often
we ascribe motives, after an event, to an individual in light
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of the individual’s thoughts and other circumstances present
at the time of decision. In a case where we characterize
an employer’s actions as having been taken out of multiple
motives, say, both because the employee was old and because
he wore loud clothing, to apply “but-for” causation is to en-
gage in a hypothetical inquiry about what would have hap-
pened if the employer’s thoughts and other circumstances
had been different. The answer to this hypothetical inquiry
will often be far from obvious, and, since the employee likely
knows less than does the employer about what the employer
was thinking at the time, the employer will often be in a
stronger position than the employee to provide the answer.

All that a plaintiff can know for certain in such a context
is that the forbidden motive did play a role in the employer’s
decision. And the fact that a jury has found that age did
play a role in the decision justifies the use of the word “be-
cause,” 1. e., the employer dismissed the employee because
of his age (and other things). See Price Waterhouse v.
Hopkins, 490 U. S. 228, 239-242 (1989) (plurality opinion).
I therefore would see nothing wrong in concluding that the
plaintiff has established a violation of the statute.

But the law need not automatically assess liability in these
circumstances. In Price Waterhouse, the plurality recog-
nized an affirmative defense where the defendant could show
that the employee would have been dismissed regardless.
The law permits the employer this defense, not because the
forbidden motive, age, had no role in the actual decision, but
because the employer can show that he would have dismissed
the employee anyway in the hypothetical circumstance in
which his age-related motive was absent. And it makes
sense that this would be an affirmative defense, rather than
part of the showing of a violation, precisely because the de-
fendant is in a better position than the plaintiff to establish
how he would have acted in this hypothetical situation. See
1d., at 242; cf. ante, at 185 (STEVENS, J., dissenting) (describing
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the Title VII framework). I can see nothing unfair or im-
practical about allocating the burdens of proof in this way.

The instruction that the District Court gave seems appro-
priate and lawful. It says, in pertinent part:

“Your verdict must be for plaintiff if all the following
elements have been proved by the preponderance of
the evidence:

“[The] plaintiff’s age was a motivating factor in defend-
ant’s decision to demote plaintiff.

“However, your verdict must be for defendant . . . if
it has been proved by the preponderance of the evidence
that defendant would have demoted plaintiff regardless
of his age.

“As used in these instructions, plaintiff’s age was ‘a
motivating factor,” if plaintiff’s age played a part or a
role in the defendant’s decision to demote plaintiff.
However, plaintiff’s age need not have been the only rea-
son for defendant’s decision to demote plaintiff.” App.
9-10.

For these reasons as well as for those set forth by JUSTICE
STEVENS, I respectfully dissent.
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF COLUMBIA

No. 08-322. Argued April 29, 2009—Decided June 22, 2009

The appellant is a small utility district with an elected board. Because it
is located in Texas, it is required by §5 of the Voting Rights Act of 1965
(Act) to seek federal preclearance before it can change anything about
its elections, even though there is no evidence it has ever discriminated
on the basis of race in those elections. The district filed suit seeking
relief under the “bailout” provision in §4(a) of the Act, which allows a
“political subdivision” to be released from the preclearance require-
ments if certain conditions are met. The district argued in the alterna-
tive that, if §5 were interpreted to render it ineligible for bailout, §5
was unconstitutional. The Federal District Court rejected both claims.
It concluded that bailout under §4(a) is available only to counties, par-
ishes, and subunits that register voters, not to an entity like the district
that does not register its own voters. It also concluded that a 2006
amendment extending §5 for 25 years was constitutional.

Held:

1. The historic accomplishments of the Voting Rights Act are undeni-
able, but the Act now raises serious constitutional concerns. The pre-
clearance requirement represents an intrusion into areas of state and
local responsibility that is otherwise unfamiliar to our federal system.
Some of the conditions that the Court relied upon in upholding this
statutory scheme in South Carolina v. Katzenbach, 383 U. S. 301, and
City of Rome v. United States, 446 U. S. 156, have unquestionably im-
proved. Those improvements are no doubt due in significant part to
the Act itself, and stand as a monument to its success, but the Act im-
poses current burdens and must be justified by current needs. The
Act also differentiates between the States in ways that may no longer
be justified.

At the same time, the Court recognizes that judging the constitution-
ality of an Act of Congress is “the gravest and most delicate duty that
this Court is called on to perform.” Blodgett v. Holden, 275 U. S. 142,
147-148 (Holmes, J., concurring). Here the District Court found that
the sizable record compiled by Congress to support extension of §5 doc-
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umented continuing racial discrimination and that §5 deterred discrimi-
natory changes.

The Court will not shrink from its duty “as the bulwark of a limited
Constitution against legislative encroachments,” The Federalist No. 78,
but “[ilt is . . . well-established . . . that normally the Court will not
decide a constitutional question if there is some other ground upon
which to dispose of the case,” Escambia County v. McMillan, 466 U. S.
48, 51. Here, the district also raises a statutory claim that it is eligible
to bail out under §§4 and 5, and that claim is sufficient to resolve the
appeal. Pp. 201-206.

2. The Act must be interpreted to permit all political subdivisions,
including the district, to seek to bail out from the preclearance require-
ments. It is undisputed that the district is a “political subdivision” in
the ordinary sense, but the Act also provides a narrower definition in
§14(c)(2): “‘[Plolitical subdivision’ shall mean any county or parish, ex-
cept that where registration for voting is not conducted under the su-
pervision of a county or parish, the term shall include any other subdivi-
sion of a State which conducts registration for voting.” The court
below concluded that the district did not qualify for §4(a) bailout under
this definition, but specific precedent, the Act’s structure, and underly-
ing constitutional concerns compel a broader reading.

This Court has already established that § 14(c)(2)’s definition does not
apply to the term “political subdivision” in §5’s preclearance provision.
See, e.g., United States v. Sheffield Bd. of Comm’rs, 435 U.S. 110.
Rather, the “definition was intended to operate only for purposes of
determining which political units in nondesignated States may be sepa-
rately designated for coverage under §4(b).” Id., at 128-129. “[O]nce
a State has been [so] designated . . ., [the] definition . . . has no ‘operative
significance in determining [§5’s] reach.”” Dougherty County Bd. of
Ed. v. White, 439 U. S. 32, 44. 1In light of these decisions, §14(c)(2)’s
definition should not constrict the availability of bailout either.

The Government responds that any such argument is foreclosed by
City of Rome. In 1982, however, Congress expressly repudiated City
of Rome. Thus, City of Rome’s logic is no longer applicable. The Gov-
ernment’s contention that the district is subject to §5 under Sheffield
not because it is a “political subdivision” but because it is a “State” is
counterintuitive and similarly untenable after the 1982 amendments.
The Government’s contrary interpretation has helped to render the bail-
out provision all but a nullity. Since 1982, only 17 jurisdictions—out of
the more than 12,000 covered political subdivisions—have successfully
bailed out of the Act. It is unlikely that Congress intended the provi-
sion to have such limited effect. Pp. 206-211.

573 F. Supp. 2d 221, reversed and remanded.
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The district filed suit seeking relief from these preclear-
ance obligations under the “bailout” provision of the Voting
Rights Act. That provision allows the release of a “political
subdivision” from the preclearance requirements if certain
rigorous conditions are met. The court below denied relief,
concluding that bailout was unavailable to a political subdivi-
sion like the utility district that did not register its own vot-
ers. The district appealed, arguing that the Act imposes no
such limitation on bailout, and that if it does, the preclear-
ance requirements are unconstitutional.

That constitutional question has attracted ardent briefs
from dozens of interested parties, but the importance of the
question does not justify our rushing to decide it. Quite the
contrary: Our usual practice is to avoid the unnecessary reso-
lution of constitutional questions. We agree that the dis-
trict is eligible under the Act to seek bailout. We therefore
reverse, and do not reach the constitutionality of §5.

I
A

The Fifteenth Amendment promises that the “right of citi-
zens of the United States to vote shall not be denied or
abridged . . . on account of race, color, or previous condition
of servitude.” U. S. Const., Amdt. 15, §1. In addition to
that self-executing right, the Amendment also gives Con-
gress the “power to enforce this article by appropriate legis-
lation.” §2. The first century of congressional enforce-
ment of the Amendment, however, can only be regarded as a
failure. Early enforcement Acts were inconsistently applied
and repealed with the rise of Jim Crow. South Carolina v.
Katzenbach, 383 U. S. 301, 310 (1966); A. Keyssar, The Right
to Vote 105-111 (2000). Another series of enforcement stat-
utes in the 1950’s and 1960’s depended on individual lawsuits
filed by the Department of Justice. But litigation is slow
and expensive, and the States were creative in “contriving
new rules” to continue violating the Fifteenth Amendment
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“in the face of adverse federal court decrees.” Katzenbach,
supra, at 335; Riley v. Kennedy, 5563 U. S. 406, 411 (2008).

Congress responded with the Voting Rights Act. Section
2 of the Act operates nationwide; as it exists today, that pro-
vision forbids any “standard, practice, or procedure” that
“results in a denial or abridgement of the right of any citizen
of the United States to vote on account of race or color.” 42
U.S.C. §1973(a). Section 2 is not at issue in this case.

The remainder of the Act constitutes a “scheme of strin-
gent remedies aimed at areas where voting discrimina-
tion has been most flagrant.” Katzenbach, supra, at 315.
Rather than continuing to depend on case-by-case litigation,
the Act directly pre-empted the most powerful tools of black
disenfranchisement in the covered areas. All literacy tests
and similar voting qualifications were abolished by §4 of the
Act. Voting Rights Act of 1965, §§4(a)-(d), 79 Stat. 438-439.
Although such tests may have been facially neutral, they
were easily manipulated to keep blacks from voting. The
Act also empowered federal examiners to override state de-
terminations about who was eligible to vote. §8§6, 7, 9, 13,
id., at 439-442, 444-445.

These two remedies were bolstered by §5, which sus-
pended all changes in state election procedure until they
were submitted to and approved by a three-judge Federal
District Court in Washington, D. C., or the Attorney
General. Id., at 439, codified as amended at 42 U.S.C.
§1973c(a). Such preclearance is granted only if the change
neither “has the purpose nor will have the effect of denying
or abridging the right to vote on account of race or color.”
Ibid. We have interpreted the requirements of §5 to apply
not only to the ballot-access rights guaranteed by §4, but to
drawing district lines as well. Allen v. State Bd. of Elec-
tioms, 393 U. S. 544, 564-565 (1969).

To confine these remedies to areas of flagrant disenfran-
chisement, the Act applied them only to States that had used
a forbidden test or device in November 1964, and had less
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than 50% voter registration or turnout in the 1964 Presiden-
tial election. §4(b), 79 Stat. 438. Congress recognized that
the coverage formula it had adopted “might bring within its
sweep governmental units not guilty of any unlawful dis-
criminatory voting practices.” Briscoe v. Bell, 432 U. S. 404,
411 (1977). It therefore “afforded such jurisdictions imme-
diately available protection in the form of . . . [a] ‘bailout’
suit.”  Ibid.

To bail out under the current provision, a jurisdiction
must seek a declaratory judgment from a three-judge Dis-
trict Court in Washington, D. C. 42 U. S. C. §§1973b(a)(1),
1973c(a). It must show that for the previous 10 years it has
not used any forbidden voting test, has not been subject to
any valid objection under §5, and has not been found liable
for other voting rights violations; it must also show that
it has “engaged in constructive efforts to eliminate intim-
idation and harassment” of voters, and similar measures.
§§1973b(a)(1)(A)—(F). The Attorney General can consent to
entry of judgment in favor of bailout if the evidence warrants
it, though other interested parties are allowed to intervene
in the declaratory judgment action. §1973b(a)(9). There
are other restrictions: To bail out, a covered jurisdiction
must show that every jurisdiction in its territory has com-
plied with all of these requirements. §1973b(a)(3). The
Distriet Court also retains continuing jurisdiction over a suc-
cessful bailout suit for 10 years, and may reinstate coverage
if any violation is found. §1973b(a)(5).

As enacted, §§4 and 5 of the Voting Rights Act were tem-
porary provisions. They were expected to be in effect for
only five years. §4(a), 79 Stat. 438. We upheld the tempo-
rary Voting Rights Act of 1965 as an appropriate exercise
of congressional power in Katzenbach, explaining that “[t]he
constitutional propriety of the Voting Rights Act of 1965
must be judged with reference to the historical experience
which it reflects.” 383 U. S., at 308. We concluded that the
problems Congress faced when it passed the Act were so dire
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that “exceptional conditions [could] justify legislative meas-
ures not otherwise appropriate.” Id., at 334-335 (citing
Home Building & Loan Assn. v. Blaisdell, 290 U.S. 398
(1934), and Wilson v. New, 243 U. S. 332 (1917)).

Congress reauthorized the Act in 1970 (for 5 years), 1975
(for 7 years), and 1982 (for 25 years). The coverage formula
remained the same, based on the use of voting-eligibility
tests and the rate of registration and turnout among all vot-
ers, but the pertinent dates for assessing these criteria
moved from 1964 to include 1968 and eventually 1972. 42
U.S.C. §1973b(b). We upheld each of these reauthoriza-
tions against constitutional challenges, finding that circum-
stances continued to justify the provisions. Georgia .
United States, 411 U. S. 526 (1973); City of Rome v. United
States, 446 U. S. 156 (1980); Lopez v. Monterey County, 525
U. S. 266 (1999). Most recently, in 2006, Congress extended
§5 for yet another 25 years. Fannie Lou Hamer, Rosa
Parks, and Coretta Scott King Voting Rights Act Reauthori-
zation and Amendments Act of 2006, 120 Stat. 577. The
2006 Act retained 1972 as the last baseline year for trigger-
ing coverage under §5. It is that latest extension that is
now before us.

B

Northwest Austin Municipal Utility District Number One
was created in 1987 to deliver city services to residents of a
portion of Travis County, Texas. It is governed by a board
of five members, elected to staggered terms of four years.
The district does not register voters but is responsible for
its own elections; for administrative reasons, those elections
are run by Travis County. Because the district is located in
Texas, it is subject to the obligations of §5, although there
is no evidence that it has ever discriminated on the basis
of race.

The district filed suit in the District Court for the District
of Columbia, seeking relief under the statute’s bailout provi-
sions and arguing in the alternative that, if interpreted to
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render the district ineligible for bailout, §5 was unconstitu-
tional. The three-judge District Court rejected both claims.
Under the statute, only a “State or political subdivision” is
permitted to seek bailout, 42 U. S. C. §1973b(a)(1)(A), and
the court concluded that the district was not a political subdi-
vision because that term includes only “counties, parishes,
and voter-registering subunits,” Northwest Austin Munici-
pal Util. Dist. No. One v. Mukasey, 573 F. Supp. 2d 221, 232
(2008). Turning to the district’s constitutional challenge,
the court concluded that the 25-year extension of §5 was
constitutional both because “Congress . . . rationally con-
cluded that extending [§] 5 was necessary to protect minori-
ties from continued racial discrimination in voting” and be-
cause “the 2006 Amendment qualifies as a congruent and
proportional response to the continuing problem of racial
discrimination in voting.” Id., at 283. We noted probable
jurisdiction, 555 U. S. 1091 (2009), and now reverse.

II

The historic accomplishments of the Voting Rights Act are
undeniable. When it was first passed, unconstitutional dis-
crimination was rampant, and the “registration of voting-age
whites ran roughly 50 percentage points or more ahead” of
black registration in many covered States. Katzenbach,
supra, at 313; H. R. Rep. No. 109-478, p. 12 (2006). Today,
the registration gap between white and black voters is in
single digits in the covered States; in some of those States,
blacks now register and vote at higher rates than whites.
Id., at 12-13. Similar dramatic improvements have oc-
curred for other racial minorities. Id., at 18-20. “[M]Jany
of the first generation barriers to minority voter registration
and voter turnout that were in place prior to the [Voting
Rights Act] have been eliminated.” Id., at 12; Bartlett v.
Strickland, 556 U. S. 1, 10 (2009) (plurality opinion) (“Pas-
sage of the Voting Rights Act of 1965 was an important step
in the struggle to end discriminatory treatment of minorities
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who seek to exercise one of the most fundamental rights of
our citizens: the right to vote”).

At the same time, §5, “which authorizes federal intrusion
into sensitive areas of state and local policymaking, imposes
substantial ‘federalism costs.”” Lopez, supra, at 282 (quot-
ing Miller v. Johnson, 515 U. S. 900, 926 (1995)). These fed-
eralism costs have caused Members of this Court to express
serious misgivings about the constitutionality of §5. Katz-
enbach, 383 U. S., at 3568-362 (Black, J., concurring and dis-
senting); Allen, 393 U. S., at 586, n. 4 (Harlan, J., concurring
in part and dissenting in part); Georgia, supra, at 545 (Pow-
ell, J., dissenting); City of Rome, 446 U. S., at 209-221 (Rehn-
quist, J., dissenting); id., at 200-206 (Powell, J., dissenting);
Lopez, 525 U. S., at 293-298 (THOMAS, J., dissenting); id., at
288 (KENNEDY, J., concurring in judgment).

Section 5 goes beyond the prohibition of the Fifteenth
Amendment by suspending all changes to state election
law—however innocuous—until they have been precleared
by federal authorities in Washington, D. C. The preclear-
ance requirement applies broadly, NAACP v. Hampton
County Election Comm™n, 470 U. S. 166, 175-176 (1985), and
in particular to every political subdivision in a covered State,
no matter how small, United States v. Sheffield Bd. of
Comm’rs, 435 U. S. 110, 117-118 (1978).

Some of the conditions that we relied upon in upholding
this statutory scheme in Katzenbach and City of Rome have
unquestionably improved. Things have changed in the
South. Voter turnout and registration rates now approach
parity. Blatantly discriminatory evasions of federal decrees
are rare. And minority candidates hold office at unprece-
dented levels. See generally H. R. Rep. No. 109-478, at
12-18.

These improvements are no doubt due in significant part
to the Voting Rights Act itself, and stand as a monument
to its success. Past success alone, however, is not adequate
justification to retain the preclearance requirements. See
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Issacharoff, Is Section 5 of the Voting Rights Act a Victim
of Its Own Success? 104 Colum. L. Rev. 1710 (2004). It may
be that these improvements are insufficient and that condi-
tions continue to warrant preclearance under the Act. But
the Act imposes current burdens and must be justified by
current needs.

The Act also differentiates between the States, despite our
historic tradition that all the States enjoy “equal sover-
eignty.” United States v. Louisiana, 363 U. S. 1, 16 (1960)
(citing Lessee of Pollard v. Hagan, 3 How. 212, 223 (1845));
see also Texas v. White, 7 Wall. 700, 725-726 (1869). Dis-
tinctions can be justified in some cases. “The doctrine of
the equality of States . .. does not bar . . . remedies for local
evils which have subsequently appeared.” Katzenbach,
supra, at 328-329 (emphasis added). But a departure from
the fundamental principle of equal sovereignty requires a
showing that a statute’s disparate geographic coverage is
sufficiently related to the problem that it targets.

These federalism concerns are underscored by the argu-
ment that the preclearance requirements in one State would
be unconstitutional in another. See Georgia v. Ashcroft, 539
U. S. 461, 491-492 (2003) (KENNEDY, J., concurring) (“Race
cannot be the predominant factor in redistricting under our
decision in Mziller v. Johnson, 515 U. S. 900 (1995). Yet con-
siderations of race that would doom a redistricting plan
under the Fourteenth Amendment or §2 seem to be what
save it under §5”). Additional constitutional concerns are
raised in saying that this tension between §§2 and 5 must
persist in covered jurisdictions and not elsewhere.

The evil that §5 is meant to address may no longer be
concentrated in the jurisdictions singled out for preclearance.
The statute’s coverage formula is based on data that is now
more than 35 years old, and there is considerable evidence
that it fails to account for current political conditions. For
example, the racial gap in voter registration and turnout is
lower in the States originally covered by §5 than it is nation-



204 NORTHWEST AUSTIN MUNICIPAL UTIL. DIST.
NO. ONE v». HOLDER

Opinion of the Court

wide. E. Blum & L. Campbell, Assessment of Voting Rights
Progress in Jurisdictions Covered Under Section Five of
the Voting Rights Act 3-6 (Am. Enterprise Inst. 2006).
Congress heard warnings from supporters of extending §5
that the evidence in the record did not address “system-
atic differences between the covered and the non-covered
areas of the United States[,] . . . and, in fact, the evidence
that is in the record suggests that there is more similarity
than difference.” The Continuing Need for Section 5 Pre-
Clearance: Hearing before the Senate Committee on the
Judiciary, 109th Cong., 2d Sess., 10 (2006) (statement of Rich-
ard H. Pildes); see also Persily, The Promise and Pitfalls
of the New Voting Rights Act, 117 Yale L. J. 174, 208 (2007)
(“The most one can say in defense of the [coverage] for-
mula is that it is the best of the politically feasible alter-
natives or that changing the formula would . . . disrupt
settled expectations”).

The parties do not agree on the standard to apply in decid-
ing whether, in light of the foregoing concerns, Congress ex-
ceeded its Fifteenth Amendment enforcement power in ex-
tending the preclearance requirements. The district argues
that “‘[tlhere must be a congruence and proportionality be-
tween the injury to be prevented or remedied and the means
adopted to that end,”” Brief for Appellant 31 (quoting City
of Boerne v. Flores, 521 U. S. 507, 520 (1997)); the Federal
Government asserts that it is enough that the legislation be
a “‘rational means to effectuate the constitutional prohibi-
tion,”” Brief for Federal Appellee 6 (quoting Katzenbach,
supra, at 324). That question has been extensively briefed
in this case, but we need not resolve it. The Act’s preclear-
ance requirements and its coverage formula raise serious
constitutional questions under either test.

In assessing those questions, we are keenly mindful of our
institutional role. We fully appreciate that judging the con-
stitutionality of an Act of Congress is “the gravest and most
delicate duty that this Court is called on to perform.” Blod-
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gett v. Holden, 275 U. S. 142, 147-148 (1927) (Holmes, J., con-
curring). “The Congress is a coequal branch of government
whose Members take the same oath we do to uphold the Con-
stitution of the United States.” Rostker v. Goldberg, 453
U.S. 57, 64 (1981). The Fifteenth Amendment empowers
“Congress,” not the Court, to determine in the first instance
what legislation is needed to enforce it. Congress amassed
a sizable record in support of its decision to extend the
preclearance requirements, a record the District Court de-
termined “document[ed] contemporary racial discrimination
in covered states.” 573 F. Supp. 2d, at 265. The District
Court also found that the record “demonstrat[ed] that
section 5 prevents discriminatory voting changes” by “qui-
etly but effectively deterring discriminatory changes.” Id.,
at 264.

We will not shrink from our duty “as the bulwar[k] of a
limited constitution against legislative encroachments,” The
Federalist No. 78, p. 526 (J. Cooke ed. 1961) (A. Hamilton),
but “[i]t is a well-established principle governing the pru-
dent exercise of this Court’s jurisdiction that normally the
Court will not decide a constitutional question if there is
some other ground upon which to dispose of the case,” Es-
cambia County v. McMillan, 466 U. S. 48, 51 (1984) (per cu-
riam). Here, the district also raises a statutory claim that
it is eligible to bail out under §§4 and 5.

JUSTICE THOMAS argues that the principle of constitu-
tional avoidance has no pertinence here. He contends that
even if we resolve the district’s statutory argument in its
favor, we would still have to reach the constitutional ques-
tion, because the district’s statutory argument would not
afford it all the relief it seeks. Post, at 212-214 (opinion
concurring in judgment in part and dissenting in part).

We disagree. The district expressly describes its con-
stitutional challenge to §5 as being “in the alternative” to
its statutory argument. See Brief for Appellant 64 (“[T]he
Court should reverse the judgment of the district court and
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render judgment that the district is entitled to use the bail-
out procedure or, in the alternative, that §5 cannot be consti-
tutionally applied to the district”). The district’s counsel
confirmed this at oral argument. See Tr. of Oral Arg. 14
(“[Question:] [D]o you acknowledge that if we find in your
favor on the bailout point we need not reach the consti-
tutional point? [Answer:] I do acknowledge that”). We
therefore turn to the district’s statutory argument.

II1

Section 4(b) of the Voting Rights Act authorizes a bail-
out suit by a “State or political subdivision.” 42 U.S. C.
§1973b(a)(1)(A). There is no dispute that the district is a
political subdivision of the State of Texas in the ordinary
sense of the term. See, e. g., Black’s Law Dictionary 1197
(8th ed. 2004) (“A division of a state that exists primarily to
discharge some function of local government”). The district
was created under Texas law with “powers of government”
relating to local utilities and natural resources. Tex. Const.,
Art. XVI, §59(b); Tex. Water Code Ann. §54.011 (West 2002);
see also Benmnett v. Brown Cty. Water Improvement Dist.
No. 1, 272 S. W. 2d 498, 500 (Tex. 1954) (“[W]ater improve-
ment district[s] . . . are held to be political subdivisions of the
State” (internal quotation marks omitted)).

The Act, however, also provides a narrower statutory
definition in §14(c)(2): “‘[Plolitical subdivision’ shall mean
any county or parish, except that where registration for vot-
ing is not conducted under the supervision of a county or
parish, the term shall include any other subdivision of a
State which conducts registration for voting.” 42 U.S.C.
§19731(c)(2). The District Court concluded that this defini-
tion applied to the bailout provision in §4(a), and that the
district did not qualify, since it is not a county or parish and
does not conduct its own voter registration.

“Statutory definitions control the meaning of statutory
words, of course, in the usual case. But this is an unusual
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case.” Lawson v. Suwannee Fruit & S. S. Co., 336 U. S. 198,
201 (1949); see also Farmers Reservoir & Irrigation Co. v.
McComb, 337 U. S. 755, 764 (1949); Philko Aviation, Inc. v.
Shacket, 462 U. S. 406, 412 (1983). Were the scope of §4(a)
considered in isolation from the rest of the statute and our
prior cases, the District Court’s approach might well be
correct. But here specific precedent, the structure of the
Voting Rights Act, and underlying constitutional concerns
compel a broader reading of the bailout provision.

Importantly, we do not write on a blank slate. Our deci-
sions have already established that the statutory definition
in § 14(c)(2) does not apply to every use of the term “political
subdivision” in the Act. We have, for example, concluded
that the definition does not apply to the preclearance obliga-
tion of §5. According to its text, §5 applies only “[w]hen-
ever a [covered] State or political subdivision” enacts or
administers a new voting practice. Yet in Sheffield Bd. of
Comm’rs, 435 U. S. 110, we rejected the argument by an Ala-
bama city that it was neither a State nor a political subdivi-
sion as defined in the Act, and therefore did not need to seek
preclearance of a voting change. The dissent agreed with
the city, pointing out that the city did not meet the statutory
definition of “political subdivision” and therefore could not
be covered. Id., at 141-144 (opinion of STEVENS, J.). The
majority, however, relying on the purpose and structure of
the Act, concluded that the “definition was intended to oper-
ate only for purposes of determining which political units
in nondesignated States may be separately designated for
coverage under §4(b).” Id., at 128-129; see also id., at 130,
n. 18 (“Congress’ exclusive objective in § 14(c)(2) was to limit
the jurisdictions which may be separately designated for
coverage under §4(b)”).

We reaffirmed this restricted scope of the statutory defi-
nition the next Term in Dougherty County Bd. of Ed. v.
White, 439 U. S. 32 (1978). There, a school board argued
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that because “it d[id] not meet the definition” of political sub-
division in § 14(c)(2), it “d[id] not come within the purview of
§5.” Id., at 43, 44. We responded:

“This contention is squarely foreclosed by our decision
last Term in [Sheffield]. There, we expressly rejected
the suggestion that the city of Sheffield was beyond the
ambit of §5 because it did not itself register voters and
hence was not a political subdivision as the term is de-
fined in §14(c)(2) of the Act. . . . [Olnce a State has
been designated for coverage, § 14(c)(2)’s definition of po-
litical subdivision has no operative significance in deter-
mining the reach of §5.” Id., at 44 (internal quotation
marks omitted).

According to these decisions, then, the statutory definition
of “political subdivision” in § 14(c)(2) does not apply to every
use of the term “political subdivision” in the Act. Even the
intervenors who oppose the district’s bailout concede, for ex-
ample, that the definition should not apply to § 2, which bans
racial discrimination in voting by “any State or political sub-
division,” 42 U.S.C. §1973(a). See Brief for Intervenor-
Appellee Texas State Conference of NAACP Branches et al.
17 (citing Smath v. Salt River Project Agricultural Improve-
ment and Power Dist., 109 F. 3d 586, 592-593 (CA9 1997));
see also United States v. Uvalde Consol. Independent School
Dist., 625 F. 2d 547, 554 (CA5 1980) (“[T]he Supreme Court
has held that this definition [in § 14(c)(2)] limits the meaning
of the phrase ‘State or political subdivision’ only when it ap-
pears in certain parts of the Act, and that it does not confine
the phrase as used elsewhere in the Act”). In light of our
holdings that the statutory definition does not constrict the
scope of preclearance required by §5, the district argues, it
only stands to reason that the definition should not constrict
the availability of bailout from those preclearance require-
ments either.
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The Government responds that any such argument is fore-
closed by our interpretation of the statute in City of Rome,
446 U. S. 156. There, it argues, we made clear that the dis-
cussion of political subdivisions in Sheffield was dictum, and
“specifically held that a ‘city is not a “political subdivision”
for purposes of §4(a) bailout.”” Brief for Federal Appellee
14 (quoting City of Rome, supra, at 168).

Even if that is what City of Rome held, the premises of
its statutory holding did not survive later changes in the law.
In City of Rome we rejected the city’s attempt to bail out
from coverage under §5, concluding that “political units of a
covered jurisdiction cannot independently bring a § 4(a) bail-
out action.” 446 U. S., at 167. We concluded that the stat-
ute as then written authorized a bailout suit only by a
“State” subject to the coverage formula, or a “‘political sub-
division with respect to which [coverage] determinations
have been made as a separate unit,”” id., at 164, n. 2 (quoting
42 U. S. C. §1973b(a) (1976 ed.)); see also 446 U. S., at 163-
169. Political subdivisions covered because they were part
of a covered State, rather than because of separate coverage
determinations, could not separately bail out. As JUSTICE
STEVENS put it, “[t]he political subdivisions of a covered
State” were “not entitled to bail out in a piecemeal fashion.”
Id., at 192 (concurring opinion).

In 1982, however, Congress expressly repudiated City of
Rome and instead embraced “piecemeal” bailout. As part
of an overhaul of the bailout provision, Congress amended
the Voting Rights Act to expressly provide that bailout was
also available to “political subdivisions” in a covered State,
“though [coverage] determinations were not made with re-
spect to such subdivision as a separate unit.” Voting Rights
Act Amendments of 1982, §2(b), 96 Stat. 131, codified at
42 U. S. C. §1973b(a)(1) (emphasis added). In other words,
Congress decided that a jurisdiction covered because it was
within a covered State need not remain covered for as long
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as the State did. If the subdivision met the bailout require-
ments, it could bail out, even if the State could not. In light
of these amendments, our logic for denying bailout in City
of Rome is no longer applicable to the Voting Rights Act—
if anything, that logic compels the opposite conclusion.

Bailout and preclearance under §5 are now governed by a
principle of symmetry. “Given the Court’s decision in Shef-
field that all political units in a covered State are to be
treated for §5 purposes as though they were ‘political sub-
divisions’ of that State, it follows that they should also be
treated as such for purposes of §4(a)’s bailout provisions.”
City of Rome, supra, at 192 (STEVENS, J., concurring).

The Government contends that this reading of Sheffield is
mistaken, and that the district is subject to §5 under our
decision in Sheffield not because it is a “political subdivision”
but because it is a “State.” That would mean it could bail
out only if the whole State could bail out.

The assertion that the district is a State is at least counter-
intuitive. We acknowledge, however, that there has been
much co