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ERRATUM

527 U. 8. 711, lines 3-6 should be replaced with: “Peter J. Brann, State
Solicitor of Maine, argued the cause for respondent. With him on the
brief were Andrew Ketterer, Attorney General, and Paul Stern, Deputy
Attorney General.”
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NOTES

! Attorney General Reno resigned effective January 20, 2001.

2 Mr. Holder became Acting Attorney General effective January 20, 2001;
he resigned effective February 1, 2001.

3The Honorable John D. Asheroft, of Missouri, was nominated by Presi-
dent Bush on January 29, 2001, to be Attorney General; the nomination
was confirmed by the Senate on February 1, 2001; he was commissioned
and took the oath of office on the same date.

4Solicitor General Waxman resigned effective January 20, 2001.

®Ms. Underwood became Acting Solicitor General effective January 20,
2001.
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CASES ADJUDGED

IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 2000

ARIZONA ». CALIFORNIA ET AL.

ON BILL OF COMPLAINT

No. 8, Orig. Decided June 3, 1963—Decree entered March 9, 1964—
Amended decree entered February 28, 1966—Decided and sup-
plemental decree entered January 9, 1979—Decided March
30, 1983—Second supplemental decree entered April
16, 1984—Decided June 19, 2000—Supplemental
decree entered October 10, 2000

Supplemental decree entered.

Opinion reported: 373 U. S. 546; decree reported: 376 U. S. 340; amended
decree reported: 383 U.S. 268; opinion and supplemental decree re-
ported: 439 U.S. 419; opinion reported: 460 U.S. 605, second sup-
plemental decree reported: 466 U.S. 144; opinion reported: 530 U. S.
392.

The Special Master has submitted a proposed supple-
mental decree in this case to carry the parties’ accords into
effect. The proposed decree was reproduced as an appendix
to the Court’s opinion dated June 19, 2000 (530 U.S. 392,
420), and any objections were called for. No objections were
filed with the Clerk. Accordingly, the proposed supple-
mental decree with respect to the Fort Mojave and Colorado
River Reservations is approved and entered.



2 ARIZONA v. CALIFORNIA

Supplemental Decree
SUPPLEMENTAL DECREE

It is ORDERED, ADJUDGED, AND DECREED:

A. Paragraph (4) of Article II(D) of the Decree in this case
entered on March 9, 1964 (376 U. S. 340, 344-345) is hereby
amended to read as follows:

(4) The Colorado River Indian Reservation in annual
quantities not to exceed (i) 719,248 acre-feet of diver-
sions from the mainstream or (ii) the quantity of main-
stream water necessary to supply the consumptive use
required for irrigation of 107,903 acres and for the satis-
faction of related uses, whichever of (i) or (ii) is less,
with priority dates of March 3, 1865, for lands reserved
by the Act of March 3, 1865 (13 Stat. 541, 559); Novem-
ber 22, 1873, for lands reserved by the Executive Order
of said date; November 16, 1874, for lands reserved by
the Executive Order of said date, except as later modi-
fied; May 15, 1876, for lands reserved by the Executive
Order of said date; November 22, 1915, for lands re-
served by the Executive Order of said date.

B. Paragraph (5) of Article II(D) of the Decree in this
case entered on March 9, 1964 (376 U. S. 340, 345) and sup-
plemented on April 16, 1984 (466 U. S. 144, 145) is hereby
amended to read as follows:

(5) The Fort Mojave Indian Reservation in annual
quantities not to exceed (i) 132,789 acre-feet of diver-
sions from the mainstream or (ii) the quantity of main-
stream water necessary to supply the consumptive use
required for irrigation of 20,544 acres and for the satis-
faction of related uses, whichever of (i) or (ii) is less,
with priority dates of September 19, 1890, for lands
transferred by the Executive Order of said date; Febru-
ary 2, 1911, for lands reserved by the Executive Order
of said date.
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Supplemental Decree

C. Paragraph (5) of the introductory conditions to the Sup-
plemental Decree in this case entered on January 9, 1979
(439 U. S. 419, 421-423), is hereby amended by adding the
following exception at the end of the concluding proviso in
the first sentence of that paragraph: “except for the western
boundaries of the Fort Mojave and Colorado River Indian
Reservations in California.”

D. Paragraph II(A)(24) of the Decree of January 9, 1979
(439 U. S. 419, 428), is hereby amended to read as follows:
(24
Col)orado River Indian Reservation 10,745 1,612 Nov. 22, 1873

40241 6,037 Nov. 16, 1874
5860 879 May 15, 1876

E. Paragraph II(A)(25) of the Decree of January 9, 1979
(439 U. S. 419, 428), is hereby amended to read as follows:
(25)

Fort Mojave Indian Reservation 16,720 2,587 Sept. 18, 1890

F. Except as otherwise provided herein, the Decree en-
tered on March 9, 1964, and the Supplemental Decrees en-
tered on January 9, 1979, and April 16, 1984, shall remain
in full force and effect.

G. The Court shall retain jurisdiction herein to order such
further proceedings and enter such supplemental decree as
may be deemed appropriate.
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 99-1238. Argued October 10, 2000—Decided November 7, 2000

A New York trial court orally denied respondent’s 1995 motion to vacate
his state conviction. Subsequently, the Federal District Court dis-
missed respondent’s federal habeas petition as untimely, noting that
it was filed more than one year after the effective date of the Antiter-
rorism and Effective Death Penalty Act of 1996 (AEDPA). In revers-
ing and remanding, the Second Circuit concluded that 28 U.S.C.
§ 2244(d)(2), which tolls AEDPA’s limitations period during the time that
a “properly filed” application for state postconviction relief is pending,
also tolls the 1-year grace period which the Circuit has allowed for the
filing of applications challenging pre-AEDPA convictions; that, in the
absence of a written order, respondent’s 1995 motion was still pending
under §2244(d)(2); and that the 1995 motion was properly filed because
it complied with rules governing whether an application for state post-
conviction relief is “recognized as such” under state law. It thus re-
jected petitioner’s contention that the 1995 application was not properly
filed because the claims it contained were procedurally barred under
New York law.

Held: That respondent’s application for state postconviction relief con-
tained procedurally barred claims does not render it improperly filed
under §2244(d)(2). An application is “filed,” as that term is commonly
understood, when it is delivered to, and accepted by, the appropriate
court officer for placement into the official record; and it is “properly
filed” when its delivery and acceptance are in compliance with the appli-
cable laws and rules governing filings, e. g., requirements concerning the
form of the document, applicable time limits upon its delivery, the court
and office in which it must be lodged, and payment of a filing fee. By
construing “properly filed application” to mean application “raising
claims that are not mandatorily procedurally barred,” petitioner elides
the difference between an “application” and a “claim.” The state proce-
dural bars at issue set forth conditions to obtaining relief, rather than
conditions to filing. Pp. 8-11.

199 F. 3d 116, affirmed.

SCALIA, J., delivered the opinion for a unanimous Court.
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John M. Castellano argued the cause for petitioner. With
him on the briefs were Richard A. Brown and Gary S. Fidel.

Dan Schweitzer argued the cause for the State of Florida
et al. as amict curiae urging reversal. With him on the
brief were Robert A. Butterworth, Attorney General of
Florida, Carolyn M. Snurkowski, Assistant Deputy Attor-
ney General, Denise O. Simpson, Assistant Attorney Gen-
eral, and John M. Bailey, Chief State’s Attorney of Connecti-
cut, joined by the Attorneys General for their respective
States as follows: Bruce M. Botelho of Alaska, Mark Pryor
of Arkansas, Ken Salazar of Colorado, M. Jane Brady of
Delaware, Thurbert E. Baker of Georgia, James E. Ryan of
[linois, Richard P. Ieyoub of Louisiana, Michael C. Moore
of Mississippi, Joseph P. Mazurek of Montana, Don Stenberg
of Nebraska, Frankie Sue Del Papa of Nevada, Heidi Heit-
kamp of North Dakota, Betty Montgomery of Ohio, W. A.
Drew Edmondson of Oklahoma, Hardy Myers of Oregon,
Charles M. Condon of South Carolina, Mark Barnett of
South Dakota, Jan Graham of Utah, and Mark L. Earley
of Virginia.

Alan S. Futerfas argued the cause for respondent. With
him on the brief were John H. Blume and Keir M. Weyble.

JUSTICE SCALIA delivered the opinion of the Court.

Section 2244(d)(2) of Title 28 U. S. C. (1994 ed., Supp. 1V)
provides that “[t]he time during which a properly filed appli-
cation for State post-conviction or other collateral review
with respect to the pertinent judgment or claim is pending
shall not be counted toward any period of limitation under
this subsection.” This case presents the question whether
an application for state postconviction relief containing
claims that are procedurally barred is “properly filed” within
the meaning of this provision.

I

After a 1984 jury trial in the Supreme Court of New York,
Queens County, respondent was convicted of attempted mur-
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der, criminal possession of a weapon, reckless endangerment,
criminal possession of stolen property, and unauthorized use
of a motor vehicle. The Appellate Division affirmed, and the
New York Court of Appeals denied leave to appeal. After
unsuccessfully pursuing state postconviction relief in 1991,
respondent in 1995 moved pro se to vacate his judgment of
conviction. On November 30, 1995, the state trial court de-
nied the motion in an oral decision on the record; no reasons
were given. Respondent claims never to have received a
copy of a written order reflecting the denial, despite several
written requests.

In February 1998, respondent filed a petition for writ of
habeas corpus in the United States District Court for the
Eastern District of New York, alleging, inter alia, that the
state trial court’s refusal to allow a defense witness to testify
deprived him of his right to a fair trial and his right to pre-
sent witnesses in his own defense, that his absence from a
pretrial hearing violated due process, and that his trial coun-
sel was constitutionally ineffective in failing to object to al-
legedly improper remarks made by the prosecutor in summa-
tion. The District Court summarily dismissed the petition
as untimely, noting that it had been filed more than one year
and nine months after the effective date of the Antiterrorism
and Effective Death Penalty Act of 1996 (AEDPA), 110
Stat. 1214.

The United States Court of Appeals for the Second Circuit
reversed and remanded. 199 F. 3d 116 (1999). The panel
first concluded that 28 U. S. C. §2244(d)(2) (1994 ed., Supp.
IV), which tolls AEDPA’s 1-year period of limitation on ha-
beas corpus applications by state prisoners, should also toll
the 1-year grace period (commencing on AEDPA’s effective
date of April 24, 1996), which the Second Circuit has allowed
for the filing of habeas corpus applications challenging pre-
AEDPA convictions. See Ross v. Artuz, 150 F. 3d 97, 98
(CA21998). The panel assumed, for purposes of the appeal,
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that respondent had not yet received a written order deny-
ing his 1995 motion to vacate the conviction. Since respond-
ent could not appeal the denial absent such written order;
and since, in the panel’s view, “a state-court petition is ‘pend-
ing’ from the time it is first filed until finally disposed of and
further appellate review is unavailable under the particular
state’s procedures,” 199 F. 3d, at 120; the panel concluded
that respondent’s 1995 motion was still “pending” for pur-
poses of §2244(d)(2). Finally (and this is the sole point on
which we granted certiorari), the panel held that respond-
ent’s 1995 motion was “properly filed” within the meaning of
§2244(d)(2) because it complied with those rules “governing”
whether “an application for state post-conviction relief [is]
recognized as such” under state law. Id., at 123. It re-
jected petitioner’s contention that the application was not
properly filed because the claims it contained were subject
to two procedural bars under New York law: a bar against
raising an issue that had been “previously determined on
the merits upon an appeal from the judgment,” N. Y. Crim.
Proc. Law §440.10(2)(a) (McKinney 1994), and a bar against
raising a claim that was available on direct appeal but was
not raised because of the defendant’s “unjustifiable failure,”
§440.102)(¢).! 199 F. 3d, at 123. We granted certiorari.
529 U. S. 1065 (2000).

1'The cited provisions read in full as follows:

“Notwithstanding the provisions of subdivision one [which sets forth vari-
ous grounds upon which a court may vacate its earlier judgment], the
court must deny a motion to vacate a judgment when:

“(a) The ground or issue raised upon the motion was previously deter-
mined on the merits upon an appeal from the judgment, unless since the
time of such appellate determination there has been a retroactively effec-
tive change in the law controlling such issue; or

“(c) Although sufficient facts appear on the record of the proceedings
underlying the judgment to have permitted, upon appeal from such judg-
ment, adequate review of the ground or issue raised upon the motion, no
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Petitioner contends here, as he did below, that an applica-
tion for state postconviction or other collateral review is not
“properly filed” for purposes of § 2244(d)(2) unless it complies
with all mandatory state-law procedural requirements that
would bar review of the merits of the application. We
disagree.

An application is “filed,” as that term is commonly under-
stood, when it is delivered to, and accepted by, the appro-
priate court officer for placement into the official record.
See, e. g., United States v. Lombardo, 241 U. S. 73, 76 (1916)
(“A paper is filed when it is delivered to the proper official
and by him received and filed”); Black’s Law Dictionary 642
(Tth ed. 1999) (defining “file” as “[t]o deliver a legal document
to the court clerk or record custodian for placement into the
official record”). And an application is “properly filed” when
its delivery and acceptance are in compliance with the appli-
cable laws and rules governing filings. These usually pre-
scribe, for example, the form of the document, the time limits
upon its delivery,? the court and office in which it must be
lodged, and the requisite filing fee. See, e. g., Habteselassie
v. Novak, 209 F. 3d 1208, 1210-1211 (CA10 2000); 199 F. 3d,
at 121 (case below); Villegas v. Johnson, 184 F. 3d 467, 469—
470 (CA5 1999); Lovasz v. Vaughn, 134 F. 3d 146, 148 (CA3
1998). In some jurisdictions the filing requirements also
include, for example, preconditions imposed on particular
abusive filers, cf. Martin v. District of Columbia Court of

such appellate review or determination occurred owing to the defendant’s
unjustifiable failure to take or perfect an appeal during the prescribed
period or to his unjustifiable failure to raise such ground or issue upon
an appeal actually perfected by him; . . . .” N. Y. Crim. Proc. Law
§§440.10(2)(a) and (c) (McKinney 1994).

2We express no view on the question whether the existence of certain
exceptions to a timely filing requirement can prevent a late application
from being considered improperly filed. See, e.g., Smith v. Ward, 209
F. 3d 383, 385 (CA5 2000).
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Appeals, 506 U.S. 1 (1992) (per curiam), or on all filers
generally, cf. 28 U. S. C. §2253(c) (1994 ed., Supp. IV) (condi-
tioning the taking of an appeal on the issuance of a “certifi-
cate of appealability”). But in common usage, the question
whether an application has been “properly filed” is quite sep-
arate from the question whether the claims contained in the
application are meritorious and free of procedural bar.

Petitioner contends that such an interpretation of the stat-
utory phrase renders the word “properly,” and possibly both
words (“properly filed”), surplusage, since if the provision
omitted those words, and tolled simply for “[t]he time during
which a[n] . . . application for State post-conviction [relief] is
pending,” it would necessarily condition tolling on compli-
ance with filing requirements of the sort described above.
That is not so. If, for example, an application is erroneously
accepted by the clerk of a court lacking jurisdiction, or is
erroneously accepted without the requisite filing fee, it will
be pending, but not properly filed.

Petitioner’s interpretation is flawed for a more fundamen-
tal reason. By construing “properly filed application” to
mean “application raising claims that are not mandatorily
procedurally barred,” petitioner elides the difference be-
tween an “application” and a “claim.” Only individual
claims, and not the application containing those claims, can
be procedurally defaulted under state law pursuant to our
holdings in Coleman v. Thompson, 501 U. S. 722 (1991), and
Wainwright v. Sykes, 433 U. S. 72 (1977), which establish the
sort of procedural bar on which petitioner relies. Compare
§2244(b)(1) (“A claim presented in a second or successive
habeas corpus application under section 2254 that was pre-
sented in a prior application shall be dismissed”) with
§2244(b)(3)(A) (“Before a second or successive application
permitted by this section is filed in the district court, the
applicant shall move in the appropriate court of appeals for
an order authorizing the district court to consider the appli-
cation” (emphases added)). See also O’Sullivan v. Boerckel,
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526 U. S. 838, 839-840 (1999) (“In this case, we are asked to
decide whether a state prisoner must present his claims to
a state supreme court in a petition for discretionary review
in order to satisfy the exhaustion requirement” (emphases
added)). Ignoring this distinction would require judges to
engage in verbal gymnastics when an application contains
some claims that are procedurally barred and some that are
not. Presumably a court would have to say that the applica-
tion is “properly filed” as to the nonbarred claims, and not
“properly filed” as to the rest. The statute, however, refers
only to “properly filed” applications and does not contain the
peculiar suggestion that a single application can be both
“properly filed” and not “properly filed.” Ordinary English
would refer to certain claims as having been properly pre-
sented or raised, irrespective of whether the application con-
taining those claims was properly filed.

Petitioner’s remaining arguments are beside the point.
He argues, for example, that tolling for applications that
raise procedurally barred claims does nothing to enable the
exhaustion of available state remedies—which is the object
of §2244(d)(2). Respondent counters that petitioner’s view
would trigger a flood of protective filings in federal courts,
absorbing their resources in threshold interpretations of
state procedural rules. Whatever merits these and other
policy arguments may have, it is not the province of this
Court to rewrite the statute to accommodate them. We
hold as we do because respondent’s view seems to us the
only permissible interpretation of the text—which may, for
all we know, have slighted policy concerns on one or the
other side of the issue as part of the legislative compromise
that enabled the law to be enacted.

II1

The state procedural bars at issue in this case—N. Y.
Crim. Proc. Law §§440.10(2)(a) and (c) (McKinney 1994)—
simply prescribe a rule of decision for a court confronted
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with claims that were “previously determined on the merits
upon an appeal from the judgment” of conviction or that
could have been raised on direct appeal but were not: “[T]he
court must deny” such claims for relief. Neither provision
purports to set forth a condition to filing, as opposed to a
condition to obtaining relief. Motions to vacate that violate
these provisions will not be successful, but they have been
properly delivered and accepted so long as the filing condi-
tions have been met. Consequently, the alleged failure of
respondent’s application to comply with §§440.10(2)(a) and
(c) does not render it “[im]properly filed” for purposes of
§2244(d)(2). The judgment of the Court of Appeals must
therefore be affirmed.

It is so ordered.
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 99-804. Argued October 10, 2000—Decided November 7, 2000

Louisiana law authorizes the State to award nontransferable, annually re-
newable licenses to operate video poker machines. License applicants
must meet suitability requirements designed to ensure that they have
good character and fiscal integrity. The State itself does not run any
video poker machinery. In 1992, Fred Goodson and his family formed
a limited partnership, Truck Stop Gaming, Ltd. (TSG), to participate in
the video poker business in Louisiana. Petitioner Carl W. Cleveland, a
lawyer, assisted Goodson in preparing TSG’s initial and subsequent
video poker license applications, each of which identified Goodson’s
children as the sole beneficial owners of the partnership. The State
approved the initial application, and TSG successfully renewed its li-
cense in 1993, 1994, and 1995. In 1996, Cleveland and Goodson were
charged with money laundering under 18 U. S. C. § 1957 and racketeer-
ing and conspiracy under §1962 in connection with a scheme to bribe
state legislators to vote in a manner favorable to the video poker indus-
try. Among the predicate acts supporting these charges were four
counts of violating the mail fraud statute, § 1341, which proscribes use
of the mails in furtherance of “any scheme or artifice to defraud, or for
obtaining . . . property by means of . . . fraudulent . . . representations.”
The indictment alleged that, because Cleveland and Goodson had tax
and financial problems that could have undermined their suitability to
receive a video poker license, they fraudulently concealed that they
were the true owners of TSG in the license applications they had mailed
to the State. Before trial, Cleveland moved to dismiss the mail fraud
counts on the ground that the alleged fraud did not deprive the State of
“property” under §1341. The District Court denied the motion, con-
cluding that licenses constitute property even before they are issued.
A jury found Cleveland guilty on two mail fraud counts and on other
counts predicated on the mail fraud. The Fifth Circuit affirmed the
conviction, considering itself bound by an earlier decision holding that
Louisiana video poker licenses constitute “property” in the State’s
hands.

Held: State and municipal licenses in general, and Louisiana’s video poker
licenses in particular, do not rank as “property,” for purposes of § 1341,
in the hands of the official licensor. Pp. 18-27.
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(a) Section 1341 is largely limited to the protection of money and
property. McNally v. United States, 483 U.S. 350, 360; Carpenter v.
United States, 484 U. S. 19, 25. The only nonproperty right protected
by §1341 is “the intangible right of honest services,” § 1346, a right not
implicated by this case. Pp. 18-20.

(b) Section 1341 does not reach fraud in obtaining a state or municipal
license of the kind here involved, for such a license is not “property”
in the government regulator’s hands. Whatever interests Louisiana
might be said to have in its video poker licenses, the statute itself shows
that the State’s core concern is regulatory: It licenses, subject to certain
conditions, engagement in pursuits that private actors may not under-
take without official authorization. The Government offers two reasons
why the State also has a property interest in its video poker licenses.
The Court rejects both because they stray from traditional concepts
of property. First, the Government stresses that the State receives a
substantial sum of money in exchange for each license and continues to
receive payments from the licensee as long as the license remains in
effect. However, Louisiana receives the lion’s share of its expected rev-
enue not while the licenses remain in its own hands, but only after they
have been issued to licensees. Licenses pre-issuance merely entitle the
State to collect a processing fee from applicants. Were such an entitle-
ment sufficient to establish a state property right, then States would
have property rights in drivers’ licenses, medical licenses, and other
licenses requiring an upfront fee—licenses that the Government con-
cedes are purely regulatory. Tellingly, the Government does not allege
that Cleveland defrauded Louisiana of any money to which it was enti-
tled by law. If Cleveland defrauded the State of “property,” the nature
of that property cannot be economic. The Government’s second asser-
tion—that the State has significant control over the issuance, renewal,
suspension, and revocation of licenses—is also unavailing. Far from
composing an interest that “has long been recognized as property,” Car-
penter, 484 U. S., at 26, these intangible rights of allocation, exclusion,
and control amount to no more and no less than paradigmatic exercises
of the State’s traditional police powers. Pp. 20-23.

(c) Comparison of the State’s interest in video poker licenses to a
patent holder’s interest in an unlicensed patent does not aid the Govern-
ment. Although both involve the right to exclude others, Louisiana
does not conduct gaming operations itself and does not hold video poker
licenses to reserve that prerogative. And while a patent holder may
sell her patent, the State may not sell its licensing authority. Compari-
son of the State’s licensing power to a franchisor’s right to select its
franchisees fares no better. While the latter right typically derives
from a franchisor’s ownership of some product that it may trade or sell
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in the open market, Louisiana’s authority to select video poker licensees
rests on no similar asset. It rests upon the State’s sovereign right to
exclude applicants deemed unsuitable to run video poker operations.
Pp. 23-24.

(d) The Government’s reading of § 1341 invites the Court to approve
a sweeping expansion of federal criminal jurisdiction in the absence of
a clear statement by Congress. Equating issuance of licenses or per-
mits with deprivation of property would subject to federal mail fraud
prosecution a wide range of conduct traditionally regulated by state
and local authorities. Unless Congress conveys its purpose clearly, the
Court will not read a statute to have significantly changed the federal-
state balance in the prosecution of crimes. E. g., Jones v. United States,
529 U. S. 848, 858. Pp. 24-25.

(e) Finally, the Government argues that § 1341 defines two independ-
ent offenses: (1) “any scheme or artifice to defraud” and (2) “any scheme
or artifice . . . for obtaining . . . property by means of false . . . represen-
tations.” Proceeding from that argument, the Government asserts that
a video poker license is property in the hands of the licensee, hence
Cleveland “obtainfed] . . . property” and thereby committed the second
offense even if the license is not property in the State’s hands. But
McNally refused to construe the two phrases identifying the proscribed
schemes independently. 483 U.S., at 358. Indeed, McNally explained
that §1341 had its origin in the desire to protect individual property
rights and that any benefit the Government derives from the statute
must be limited to the Government’s interests as property holder. Id.,
at 359, n. 8. Pp. 25-26.

182 F. 3d 296, reversed and remanded.

GINSBURG, J., delivered the opinion for a unanimous Court.

Paul Mogin argued the cause for petitioner. With him on
the briefs were Robert B. Barnett and Joseph G. Petrosinells.

Deputy Solicitor General Dreeben argued the cause for
the United States. With him on the brief were Solicitor
General Waxman, Assistant Attorney General Robinson,
Barbara McDowell, and Joel M. Gershowitz.*

*Lisa Kemler and Ellen S. Podgor filed a brief for the National Associa-
tion of Criminal Defense Lawyers as amicus curiae urging reversal.

Briefs of amici curiae were filed for the Chamber of Commerce of the
United States by Robin S. Conrad, Carter G. Phillips, Richard D. Bern-
stein, and Joseph S. Miller; and for Samsung Electronics Co. by Richard
L. Stanley, Cecilia H. Gonzalez, David J. Healey, and Lisa S. McCalmont.



Cite as: 531 U. S. 12 (2000) 15

Opinion of the Court

JUSTICE GINSBURG delivered the opinion of the Court.

This case presents the question whether the federal mail
fraud statute, 18 U.S. C. §1341, reaches false statements
made in an application for a state license. Section 1341 pro-
scribes use of the mails in furtherance of “any scheme or
artifice to defraud, or for obtaining money or property by
means of false or fraudulent pretenses, representations, or
promises.” Petitioner Carl W. Cleveland and others were
prosecuted under this federal measure for making false
statements in applying to the Louisiana State Police for per-
mission to operate video poker machines. We conclude that
permits or licenses of this order do not qualify as “property”
within § 1341’s compass. It does not suffice, we clarify, that
the object of the fraud may become property in the recipi-
ent’s hands; for purposes of the mail fraud statute, the thing
obtained must be property in the hands of the victim. State
and municipal licenses in general, and Louisiana’s video
poker licenses in particular, we hold, do not rank as “prop-
erty,” for purposes of §1341, in the hands of the official
licensor.

I

Louisiana law allows certain businesses to operate video
poker machines. La. Rev. Stat. Ann. §§27:301 to 27:324
(West Supp. 2000). The State itself, however, does not run
such machinery. The law requires prospective owners of
video poker machines to apply for a license from the State.
§27:306. The licenses are not transferable, § 27:311(G), and
must be renewed annually, La. Admin. Code, tit. 42,
§2405(B)(3) (2000). To qualify for a license, an applicant
must meet suitability requirements designed to ensure that
licensees have good character and fiscal integrity. La. Rev.
Stat. Ann. §27:310 (West Supp. 2000).

In 1992) Fred Goodson and his family formed a limited
partnership, Truck Stop Gaming, Ltd. (TSG), in order to par-
ticipate in the video poker business at their truck stop in
Slidell, Louisiana. Cleveland, a New Orleans lawyer, as-
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sisted Goodson in preparing TSG’s application for a video
poker license. The application required TSG to identify its
partners and to submit personal financial statements for all
partners. It also required TSG to affirm that the listed
partners were the sole beneficial owners of the business and
that no partner held an interest in the partnership merely
as an agent or nominee, or intended to transfer the interest
in the future.

TSG’s application identified Goodson’s adult children, Alex
and Maria, as the sole beneficial owners of the partnership.
It also showed that Goodson and Cleveland’s law firm had
loaned Alex and Maria all initial capital for the partnership
and that Goodson was TSG’s general manager. In May 1992,
the State approved the application and issued a license.
TSG successfully renewed the license in 1993, 1994, and 1995
pursuant to La. Admin. Code, tit. 42, §2405(B)(3) (2000).
Each renewal application identified no ownership interests
other than those of Alex and Maria.

In 1996, the Federal Bureau of Investigation (FBI) dis-
covered evidence that Cleveland and Goodson had partici-
pated in a scheme to bribe state legislators to vote in a
manner favorable to the video poker industry. The Govern-
ment charged Cleveland and Goodson with multiple counts
of money laundering under 18 U. S. C. §1957, as well as rack-
eteering and conspiracy under §1962. Among the predicate
acts supporting these charges were four counts of mail fraud
under §1341.! The indictment alleged that Cleveland and

1Title 18 U. S. C. §1341 provides in relevant part: “Whoever, having
devised or intending to devise any scheme or artifice to defraud, or for
obtaining money or property by means of false or fraudulent pretenses,
representations, or promises, . . . for the purpose of executing such scheme
or artifice or attempting so to do, [uses the mails or causes them to be
used], shall be fined under this title or imprisoned not more than five
years, or both.” The Racketeer Influenced and Corrupt Organizations
Act (RICO) prohibits participation and conspiracy to participate in a pat-
tern of “racketeering activity,” 18 U. S. C. §§1962(c), (d), and defines “rack-
eteering activity” to include “any act which is indictable under . . . section
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Goodson had violated §1341 by fraudulently concealing that
they were the true owners of T'SG in the initial license appli-
cation and three renewal applications mailed to the State.
They concealed their ownership interests, according to the
Government, because they had tax and financial problems
that could have undermined their suitability to receive a
video poker license. See La. Rev. Stat. Ann. §27:310(B)(1)
(West Supp. 2000) (suitability requirements).

Before trial, Cleveland moved to dismiss the mail fraud
counts on the ground that the alleged fraud did not deprive
the State of “property” under §1341. The District Court
denied the motion, concluding that “licenses constitute prop-
erty even before they are issued.” 951 F. Supp. 1249, 1261
(ED La. 1997). A jury found Cleveland guilty on two counts
of mail fraud (based on the 1994 and 1995 license renewals)
and on money laundering, racketeering, and conspiracy
counts predicated on the mail fraud. The District Court
sentenced Cleveland to 121 months in prison.

On appeal, Cleveland again argued that Louisiana had no
property interest in video poker licenses, relying on several
Court of Appeals decisions holding that the government does
not relinquish “property” for purposes of §1341 when it is-
sues a permit or license. See United States v. Shotts, 145
F. 3d 1289, 1296 (CA11 1998) (license to operate a bail bonds
business); United States v. Schwartz, 924 F. 2d 410, 418 (CA2
1991) (arms export license); United States v. Granberry, 908
F. 2d 278, 280 (CA8 1990) (school bus operator’s permit);
Toulabi v. United States, 875 F. 2d 122, 125 (CA7T 1989)
(chauffeur’s license); United States v. Dadanian, 856 F. 2d
1391, 1392 (CA9 1988) (gambling license); United States v.

1341,” §1961(1). The money laundering statute prohibits various activi-
ties designed to conceal or promote “specified unlawful activity,” §1956,
and defines “specified unlawful activity” to include (with an exception not
relevant here) “any act or activity constituting an offense listed in section
1961(1) of this title,” § 1956(c)(7)(A).
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Murphy, 836 F. 2d 248, 254 (CA6 1988) (license to conduct
charitable bingo games).

The Court of Appeals for the Fifth Circuit nevertheless
affirmed Cleveland’s conviction and sentence, United States
v. Bankston, 182 F. 3d 296, 309 (1999), considering itself
bound by its holding in United States v. Salvatore, 110 F. 3d
1131, 1138 (1997), that Louisiana video poker licenses consti-
tute “property” in the hands of the State. Two other Cir-
cuits have concluded that the issuing authority has a prop-
erty interest in unissued licenses under §1341. United
States v. Bucuvalas, 970 F. 2d 937, 945 (CA1 1992) (entertain-
ment and liquor license); United States v. Martinez, 905 F. 2d
709, 715 (CA3 1990) (medical license).

We granted certiorari to resolve the conflict among the
Courts of Appeals, 529 U. S. 1017 (2000), and now reverse
the Fifth Circuit’s judgment.

II

In McNally v. United States, 483 U. S. 350, 360 (1987), this
Court held that the federal mail fraud statute is “limited in
scope to the protection of property rights.” McNally re-
versed the mail fraud convictions of two individuals charged
with participating in “a self-dealing patronage scheme” that
defrauded Kentucky citizens of “the right to have the Com-
monwealth’s affairs conducted honestly.” Id., at 352. At
the time McNally was decided, federal prosecutors had been
using § 1341 to attack various forms of corruption that de-
prived victims of “intangible rights” unrelated to money or
property? Reviewing the history of §1341, we concluded
that “the original impetus behind the mail fraud statute was

2FE. 9., United States v. Clapps, 732 F. 2d 1148, 11563 (CA3 1984) (elec-
toral body’s right to fair elections); United States v. Bronston, 658 F. 2d
920, 927 (CA2 1981) (client’s right to attorney’s loyalty); United States v.
Bohonus, 628 F. 2d 1167, 1172 (CA9 1980) (right to honest services of an
agent or employee); United States v. Isaacs, 493 F. 2d 1124, 1150 (CA7
1974) (right to honest services of public official).
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to protect the people from schemes to deprive them of their
money or property.” Id., at 356.

As first enacted in 1872, § 1341 proscribed use of the mails
to further “‘any scheme or artifice to defraud.”” Ibid. In
1896, this Court held in Durland v. United States, 161 U. S.
306, 313, that the statute covered fraud not only by “repre-
sentations as to the past or present,” but also by “sugges-
tions and promises as to the future.” In 1909, Congress
amended §1341 to add after “any scheme or artifice to de-
fraud” the phrase “or for obtaining money or property by
means of false or fraudulent pretenses, representations, or
promises.” McNally, 483 U.S., at 357. We explained in
McNally that the 1909 amendment “codified the holding of
Durland,” ibid., and “simply made it unmistakable that the
statute reached false promises and misrepresentations as to
the future as well as other frauds involving money or prop-
erty,” ibid. Rejecting the argument that “the money-or-
property requirement of the latter phrase does not limit
schemes to defraud to those aimed at causing deprivation of
money or property,” id., at 3568, we concluded that the 1909
amendment signaled no intent by Congress to “depar[t] from
[the] common understanding” that “the words ‘to defraud’
commonly refer ‘to wronging one in his property rights,””
id., at 358-359 (quoting Hammerschmidt v. United States,
265 U. S. 182, 188 (1924)).

Soon after McNally, in Carpenter v. United States, 484
U. S. 19, 25 (1987), we again stated that § 1341 protects prop-
erty rights only. Carpenter upheld convictions under § 1341
and the federal wire fraud statute, 18 U.S.C. §1343, of
defendants who had defrauded the Wall Street Journal of
confidential business information. Citing decisions of this
Court as well as a corporate law treatise, we observed that
“[c]onfidential business information has long been recognized
as property.” 484 U. S., at 26.

The following year, Congress amended the law specifically
to cover one of the “intangible rights” that lower courts had
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protected under §1341 prior to McNally: “the intangible
right of honest services.” Anti-Drug Abuse Act of 1988,
§7603(a), 18 U. S. C. §1346. Significantly, Congress covered
only the intangible right of honest services even though fed-
eral courts, relying on McNally, had dismissed, for want of
monetary loss to any victim, prosecutions under § 1341 for
diverse forms of public corruption, including licensing fraud.?

II1

In this case, there is no assertion that Louisiana’s video
poker licensing scheme implicates the intangible right of
honest services. The question presented is whether, for
purposes of the federal mail fraud statute, a government reg-
ulator parts with “property” when it issues a license. For
the reasons we now set out, we hold that §1341 does not
reach fraud in obtaining a state or municipal license of the
kind here involved, for such a license is not “property” in the
government regulator’s hands. Again, as we said in Mec-
Nally, “[ilf Congress desires to go further, it must speak
more clearly than it has.” 483 U. S., at 360.

To begin with, we think it beyond genuine dispute that
whatever interests Louisiana might be said to have in its
video poker licenses, the State’s core concern is regulatory.
Louisiana recognizes the importance of “public confidence
and trust that gaming activities . . . are conducted honestly

3For example, in United States v. Murphy, 836 F. 2d 248, 254 (CA6
1988), the court overturned the mail fraud conviction of a state official
charged with using false information to help a charitable organization ob-
tain a state bingo license. Acknowledging “the McNally limitations” on
§1341, the court said that the issue “distills to a consideration of whether
Tennessee’s ‘right to control or object’ with respect to the issuance of a
bingo permit to a charitable organization constitutes ‘property.’” Id., at
253. It then held that “the certificate of registration or the bingo license
may well be ‘property’ once issued, insofar as the charitable organization
is concerned, but certainly an unissued certificate of registration is not
property of the State of Tennessee and once issued, it is not the property
of the State of Tennessee.” Id., at 253-254.
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and are free from criminal and corruptive elements.” La.
Rev. Stat. Ann. §27:306(A)(1) (West Supp. 2000). The video
poker licensing statute accordingly asserts the State’s “legit-
imate interest in providing strict regulation of all persons,
practices, associations, and activities related to the operation
of . . . establishments licensed to offer video draw poker de-
vices.” Ibid. The statute assigns the Office of State Police,
a part of the Department of Public Safety and Corrections,
the responsibility to promulgate rules and regulations con-
cerning the licensing process. §27:308(A). It also author-
izes the State Police to deny, condition, suspend, or revoke
licenses, to levy fines of up to $1,000 per violation of any rule,
and to inspect all premises where video poker devices are
offered for play. §§27:308(B), (E)(1). In addition, the stat-
ute defines criminal penalties for unauthorized use of video
poker devices, §27:309, and prescribes detailed suitability
requirements for licensees, §27:310.

In short, the statute establishes a typical regulatory pro-
gram. It licenses, subject to certain conditions, engagement
in pursuits that private actors may not undertake without
official authorization. In this regard, it resembles other li-
censing schemes long characterized by this Court as exer-
cises of state police powers. FE.g., Ziffrin, Inc. v. Reeves,
308 U. S. 132, 138 (1939) (license to transport alcoholic bev-
erages); Hall v. Geiger-Jones Co., 242 U. S. 539, 558 (1917)
(license to sell corporate stock); Famning v. Gregoire, 16
How. 524, 534 (1854) (ferry license); License Cases, 5 How.
504, 589 (1847) (license to sell liquor) (opinion of McLean,
J.), overruled on other grounds, Leisy v. Hardin, 135 U. S.
100 (1890).

Acknowledging Louisiana’s regulatory interests, the Gov-
ernment offers two reasons why the State also has a prop-
erty interest in its video poker licenses. First, the State
receives a substantial sum of money in exchange for each
license and continues to receive payments from the licensee
as long as the license remains in effect. Second, the State
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has significant control over the issuance, renewal, suspen-
sion, and revocation of licenses.

Without doubt, Louisiana has a substantial economic stake
in the video poker industry. The State collects an upfront
“processing fee” for each new license application, La. Rev.
Stat. Ann. § 27:311(H)(2) (West Supp. 2000) ($10,000 for truck
stops), a separate “processing fee” for each renewal applica-
tion, §27:311(H)(4) ($1,000 for truck stops), an “annual fee”
from each device owner, §27:311(A)(4) ($2,000), an additional
“device operation” fee, §27:311(A)(5)(c) ($1,000 for truck
stops), and, most importantly, a fixed percentage of net reve-
nue from each video poker device, § 27:311(D)(1)(b) (32.5% for
truck stops). It is hardly evident, however, why these tolls
should make video poker licenses “property” in the hands of
the State. The State receives the lion’s share of its ex-
pected revenue not while the licenses remain in its own
hands, but only after they have been issued to licensees. Li-
censes pre-issuance do not generate an ongoing stream of
revenue. At most, they entitle the State to collect a proc-
essing fee from applicants for new licenses. Were an enti-
tlement of this order sufficient to establish a state property
right, one could scarcely avoid the conclusion that States
have property rights in any license or permit requiring an
upfront fee, including drivers’ licenses, medical licenses, and
fishing and hunting licenses. Such licenses, as the Govern-
ment itself concedes, are “purely regulatory.” Tr. of Oral
Arg. 24-25.

Tellingly, as to the character of Louisiana’s stake in its
video poker licenses, the Government nowhere alleges that
Cleveland defrauded the State of any money to which the
State was entitled by law. Indeed, there is no dispute that
TSG paid the State of Louisiana its proper share of revenue,
which totaled more than $1.2 million, between 1993 and 1995.
If Cleveland defrauded the State of “property,” the nature
of that property cannot be economic.
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Addressing this concern, the Government argues that
Cleveland frustrated the State’s right to control the issuance,
renewal, and revocation of video poker licenses under La.
Rev. Stat. Ann. §§27:306, 27:308 (West Supp. 2000). The
Fifth Circuit has characterized the protected interest as
“Louisiana’s right to choose the persons to whom it issues
video poker licenses.” Salvatore, 110 F. 3d, at 1140. But
far from composing an interest that “has long been recog-
nized as property,” Carpenter, 484 U. S., at 26, these intangi-
ble rights of allocation, exclusion, and control amount to no
more and no less than Louisiana’s sovereign power to regu-
late. Notably, the Government overlooks the fact that these
rights include the distinctively sovereign authority to impose
criminal penalties for violations of the licensing scheme, La.
Rev. Stat. Ann. §27:309 (West Supp. 2000), including making
false statements in a license application, §27:309(A). Even
when tied to an expected stream of revenue, the State’s right
of control does not create a property interest any more than
a law licensing liquor sales in a State that levies a sales tax
on liquor. Such regulations are paradigmatic exercises of
the States’ traditional police powers.

The Government compares the State’s interest in video
poker licenses to a patent holder’s interest in a patent that
she has not yet licensed. Although it is true that both in-
volve the right to exclude, we think the congruence ends
there. Louisiana does not conduct gaming operations itself,
it does not hold video poker licenses to reserve that preroga-
tive, and it does not “sell” video poker licenses in the ordi-
nary commercial sense. Furthermore, while a patent holder
may sell her patent, see 35 U. S. C. §261 (“patents shall have
the attributes of personal property”), the State may not sell
its licensing authority. Instead of a patent holder’s interest
in an unlicensed patent, the better analogy is to the Federal
Government’s interest in an unissued patent. That interest,
like the State’s interest in licensing video poker operations,
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surely implicates the Government’s role as sovereign, not as
property holder. See U.S. Const., Art. I, §8, cl. 8.

The Government also compares the State’s licensing power
to a franchisor’s right to select its franchisees. On this view,
Louisiana’s video poker licensing scheme represents the
State’s venture into the video poker business. Although the
State could have chosen to run the business itself, the Gov-
ernment says, it decided to franchise private entities to carry
out the operations instead. However, a franchisor’s right to
select its franchisees typically derives from its ownership of
a trademark, brand name, business strategy, or other prod-
uct that it may trade or sell in the open market. Louisiana’s
authority to select video poker licensees rests on no similar
asset. It rests instead upon the State’s sovereign right to
exclude applicants deemed unsuitable to run video poker op-
erations. A right to exclude in that governing capacity is
not one appropriately labeled “property.” See Tr. of Oral
Arg. 25. Moreover, unlike an entrepreneur or business
partner who shares both losses and gains arising from a busi-
ness venture, Louisiana cannot be said to have put its labor
or capital at risk through its fee-laden licensing scheme. In
short, the State did not decide to venture into the video
poker business; it decided typically to permit, regulate, and
tax private operators of the games.

We reject the Government’s theories of property rights
not simply because they stray from traditional concepts of
property. We resist the Government’s reading of §1341 as
well because it invites us to approve a sweeping expansion
of federal criminal jurisdiction in the absence of a clear state-
ment by Congress. Equating issuance of licenses or permits
with deprivation of property would subject to federal mail
fraud prosecution a wide range of conduct traditionally regu-
lated by state and local authorities. We note in this regard
that Louisiana’s video poker statute typically and unambigu-
ously imposes criminal penalties for making false statements
on license applications. La. Rev. Stat. Ann. §27:309(A)



Cite as: 531 U. S. 12 (2000) 25

Opinion of the Court

(West Supp. 2000). As we reiterated last Term, “‘unless
Congress conveys its purpose clearly, it will not be deemed
to have significantly changed the federal-state balance’ in the
prosecution of crimes.” Jones v. United States, 529 U. S.
848, 858 (2000) (quoting United States v. Bass, 404 U. S. 336,
349 (1971)).

Moreover, to the extent that the word “property” is ambig-
uous as placed in § 1341, we have instructed that “ambiguity
concerning the ambit of criminal statutes should be resolved
in favor of lenity.” Rewis v. United States, 401 U. S. 808,
812 (1971). This interpretive guide is especially appropriate
in construing § 1341 because, as this case demonstrates, mail
fraud is a predicate offense under RICO, 18 U. S. C. §1961(1)
(1994 ed., Supp. IV), and the money laundering statute,
§1956(c)(7)(A). In deciding what is “property” under § 1341,
we think “it is appropriate, before we choose the harsher
alternative, to require that Congress should have spoken in
language that is clear and definite.” United States v. Uni-
versal C. I. T. Credit Corp., 344 U. S. 218, 222 (1952).

Finally, in an argument not raised below but urged as an
alternate ground for affirmance, the Government contends
that § 1341, as amended in 1909, defines two independent of-
fenses: (1) “any scheme or artifice to defraud” and (2) “any
scheme or artifice . . . for obtaining money or property by
means of false or fraudulent pretenses, representations, or
promises.” Because a video poker license is property in the
hands of the licensee, the Government says, Cleveland “ob-
tainled] . . . property” and thereby committed the second
offense even if the license is not property in the hands of
the State.

Although we do not here question that video poker licens-
ees may have property interests in their licenses,* we never-

4 Notwithstanding the State’s declaration that “[a]ny license issued or
renewed . . . is not property or a protected interest under the constitutions
of either the United States or the state of Louisiana,” La. Rev. Stat. Ann.
§27:301(D) (West Supp. 2000), “[the question whether a state-law right
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theless disagree with the Government’s reading of §1341.
In McNally, we recognized that “[blecause the two phrases
identifying the proscribed schemes appear in the disjunctive,
it is arguable that they are to be construed independently.”
483 U. S., at 3568. But we rejected that construction of the
statute, instead concluding that the second phrase simply
modifies the first by “malking] it unmistakable that the stat-
ute reached false promises and misrepresentations as to the
future as well as other frauds involving money or property.”
Id., at 359. Indeed, directly contradicting the Government’s
view, we said that “the mail fraud statute . . . had its origin
in the desire to protect individual property rights, and any
benefit which the Government derives from the statute must
be limited to the Government’s interests as property holder.”
Id., at 359, n. 8 (emphasis added). We reaffirm our reading
of §1341 in McNally. See Hilton v. South Carolina Public
Railways Comm™, 502 U. S. 197, 205 (1991) (“stare decisis
is most compelling” where “a pure question of statutory con-
struction” is involved). Were the Government correct that
the second phrase of §1341 defines a separate offense, the
statute would appear to arm federal prosecutors with power
to police false statements in an enormous range of submis-
sions to state and local authorities. For reasons already
stated, see supra, at 24-25, we decline to attribute to § 1341
a purpose so encompassing where Congress has not made
such a design clear.
Iv

We conclude that § 1341 requires the object of the fraud to
be “property” in the victim’s hands and that a Louisiana

constitutes ‘property’ or ‘rights to property’ is a matter of federal law,”
Drye v. United States, 528 U. S. 49, 58 (1999) (citing United States v. Na-
tional Bank of Commerce, 472 U. S. 713, 727 (1985)). In some contexts,
we have held that individuals have constitutionally protected property
interests in state-issued licenses essential to pursuing an occupation or
livelihood. See, e. g., Bell v. Burson, 402 U. S. 535, 539 (1971) (driver’s
license).
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video poker license in the State’s hands is not “property”
under §1341. Absent clear statement by Congress, we will
not read the mail fraud statute to place under federal super-
intendence a vast array of conduct traditionally policed by
the States. Our holding means that Cleveland’s § 1341 con-
viction must be vacated. Accordingly, the judgment of the
United States Court of Appeals for the Fifth Circuit is re-
versed, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.
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SINKFIELD ET AL. v. KELLEY ET AL.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR
THE MIDDLE DISTRICT OF ALABAMA

No. 00-132. Decided November 27, 2000*

Appellees are white Alabama voters residing in majority-white dis-
tricts adjacent to majority-minority districts. All of the districts were
created under a state redistricting plan whose purpose was maximizing
the number of majority-minority districts. Appellants are a group of
African-American voters, whose initial state lawsuit resulted in the
adoption of the plan at issue, and state officials. Appellees brought
suit in Federal District Court challenging their own districts as the
products of unconstitutional racial gerrymandering. The court agreed
as to seven of the challenged majority-white districts and enjoined their
use in any election. On direct appeal to this Court, appellants contend,
among other things, that appellees lack standing under United States
v. Hays, 515 U. S. 737.

Held: Appellees lack standing under Hays because they have neither al-
leged nor produced any evidence that any of them was assigned to his
or her district as a direct result of having personally been subjected
to a racial classification, see id., at 745. They essentially claim that an
unconstitutional use of race in drawing the boundaries of majority-
minority districts necessarily involves an unconstitutional use of race
in drawing the boundaries of neighboring majority-white districts.
This Court rejected that argument in Hays, explaining that evidence
sufficient to support an equal protection claim under Shaw v. Reno,
509 U.S. 630, with respect to a majority-minority district did not
prove anything with respect to a neighboring majority-white district
in which the appellees resided. Accordingly, an allegation to that effect
does not allege a cognizable injury under the Fourteenth Amendment.
515 U. S., at 746.

96 F. Supp. 2d 1301, vacated and remanded.

PER CURIAM.

These cases involve a challenge to Alabama state legis-
lative districts under the equal protection principles an-

*Together with No. 00-133, Bennett, Secretary of State of Alabama,
et al. v. Kelley et al., also on appeal from the same court.
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nounced by this Court in Shaw v. Reno, 509 U. S. 630 (1993).
Appellees, the plaintiffs below, are white Alabama voters
who are residents of various majority-white districts. The
districts in which appellees reside are adjacent to majority-
minority districts. All of the districts were created under a
state redistricting plan whose acknowledged purpose was
the maximization of the number of majority-minority dis-
tricts in Alabama. Appellants in No. 00-132 are a group of
African-American voters whose initial state lawsuit resulted
in the adoption of the redistricting plan at issue. Appellants
in No. 00-133 are Alabama state officials.

Appellees brought suit in the United States District Court
for the Middle District of Alabama challenging their own
districts as the products of unconstitutional racial gerry-
mandering. A three-judge court convened to hear the case
pursuant to 28 U.S.C. §2284. The District Court ulti-
mately held that seven of the challenged majority-white dis-
tricts were the product of unconstitutional racial gerryman-
dering and enjoined their use in any election. 96 F. Supp.
2d 1301 (MD Ala. 2000). On direct appeal to this Court pur-
suant to 28 U. S. C. §1253, appellants in both cases contend,
among other things, that appellees lack standing to maintain
this suit under our decision in United States v. Hays, 515
U. S. 737 (1995). We agree.

Hays involved a challenge to Louisiana’s districting plan
for its Board of Elementary and Secondary Education. The
plan contained two majority-minority districts. The appel-
lees lived in a majority-white district that bordered on one
of the majority-minority districts. The appellees challenged
the entire plan, including their own district, as an unconsti-
tutional racial gerrymander under our decision in Shaw v.
Reno, supra. United States v. Hays, 515 U. S., at 739-742.

We concluded that the appellees lacked standing to main-
tain their challenge. We assumed for the sake of argument
that the evidence was sufficient to state a Shaw claim with
respect to the neighboring majority-minority district. Id.,
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at 746. But we concluded that the appellees had not shown
a cognizable injury under the Fourteenth Amendment be-
cause they did not reside in the majority-minority district
and had not otherwise shown that they had “personally been
denied equal treatment.” Id., at 744-746 (internal quotation
marks omitted). The appellees’ failure to show the requisite
injury, we noted, was not changed by the fact that the racial
composition of their own district might have been different
had the legislature drawn the adjacent majority-minority
district another way. Id., at 746.

Appellees’ position here is essentially indistinguishable
from that of the appellees in Hays. Appellees are chal-
lenging their own majority-white districts as the product
of unconstitutional racial gerrymandering under a redis-
tricting plan whose purpose was the creation of majority-
minority districts, some of which border appellees’ districts.
Like the appellees in Hays, they have neither alleged nor
produced any evidence that any of them was assigned to his
or her district as a direct result of having “personally been
subjected to a racial classification.” Id., at 745; see also
Shaw v. Hunt, 517 U. S. 899, 904 (1996). Rather, appellees
suggest that they are entitled to a presumption of injury-
in-fact because the bizarre shapes of their districts reveal
that the districts were the product of an unconstitutional
racial gerrymander. See App. to Pet. for Cert. 120a, 148a,
153a.

The shapes of appellees’ districts, however, were neces-
sarily influenced by the shapes of the majority-minority dis-
tricts upon which they border, and appellees have produced
no evidence that anything other than the deliberate creation
of those majority-minority districts is responsible for the
districting lines of which they complain. Appellees’ sugges-
tion thus boils down to the claim that an unconstitutional
use of race in drawing the boundaries of majority-minority
districts necessarily involves an unconstitutional use of race
in drawing the boundaries of neighboring majority-white
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districts. We rejected that argument in Hays, explaining
that evidence sufficient to support a Shaw claim with respect
to a majority-minority district did “not prove anything” with
respect to a neighboring majority-white district in which the
appellees resided. 515 U. S., at 746. Accordingly, “an alle-
gation to that effect does not allege a cognizable injury under
the Fourteenth Amendment.” Ibid.

The judgment of the District Court is vacated, and the cases
are remanded with instructions to dismiss the complaint.

It is so ordered.
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CITY OF INDIANAPOLIS ET AL. . EDMOND ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SEVENTH CIRCUIT

No. 99-1030. Argued October 3, 2000—Decided November 28, 2000

Petitioner city operates vehicle checkpoints on its roads in an effort to
interdict unlawful drugs. Respondents, who were each stopped at such
a checkpoint, filed suit, claiming that the roadblocks violated the Fourth
Amendment. The District Court denied respondents a preliminary in-
junction, but the Seventh Circuit reversed, holding that the checkpoints
contravened the Fourth Amendment.

Held: Because the checkpoint program’s primary purpose is indistinguish-
able from the general interest in crime control, the checkpoints violate
the Fourth Amendment. Pp. 37-48.

(@) The rule that a search or seizure is unreasonable under the Fourth
Amendment absent individualized suspicion of wrongdoing has limited
exceptions. For example, this Court has upheld brief, suspicionless sei-
zures at a fixed checkpoint designed to intercept illegal aliens, United
States v. Martinez-Fuerte, 428 U. S. 543, and at a sobriety checkpoint
aimed at removing drunk drivers from the road, Michigan Dept. of
State Police v. Sitz, 496 U.S. 444. The Court has also suggested that
a similar roadblock to verify drivers’ licenses and registrations would
be permissible to serve a highway safety interest. Delaware v. Prouse,
440 U. S. 648, 663. However, the Court has never approved a check-
point program whose primary purpose was to detect evidence of ordi-
nary criminal wrongdoing. Pp. 37-40.

(b) The latter purpose is what principally distinguishes the check-
points at issue from those the Court has previously approved, which
were designed to serve purposes closely related to the problems of po-
licing the border or the necessity of ensuring roadway safety. Petition-
ers state that the Sitz and Martinez-Fuerte checkpoints had the same
ultimate purpose of arresting those suspected of committing crimes.
Securing the border and apprehending drunken drivers are law enforce-
ment activities, and authorities employ arrests and criminal prosecu-
tions to pursue these goals. But if this case were to rest at such a high
level of generality, there would be little check on the authorities’ ability
to construct roadblocks for almost any conceivable law enforcement pur-
pose. The checkpoint program is also not justified by the severe and
intractable nature of the drug problem. The gravity of the threat alone
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cannot be dispositive of questions concerning what means law enforce-
ment may employ to pursue a given purpose. Rather, in determining
whether individualized suspicion is required, the Court must consider
the nature of the interests threatened and their connection to the partic-
ular law enforcement practices at issue. Nor can the checkpoints’ pur-
pose be rationalized in terms of a highway safety concern similar to that
in Sitz, or merely likened to the antismuggling purpose in Martinez-
Fuerte. Neither Whren v. United States, 517 U. S. 806, nor Bond v.
United States, 529 U. S. 334, precludes an inquiry into the checkpoint
program’s purposes. And if the program could be justified by its lawful
secondary purposes of keeping impaired motorists off the road and veri-
fying licenses and registrations, authorities would be able to establish
checkpoints for virtually any purpose so long as they also included a
license or sobriety check. That is why the Court must determine the
primary purpose of the checkpoint program. This holding does not
alter the constitutional status of the checkpoints approved in Sitz and
Martinez-Fuerte, or the type of checkpoint suggested in Prouse. It
also does not affect the validity of border searches or searches in air-
ports and government buildings, where the need for such measures to
ensure public safety can be particularly acute. Nor does it impair police
officers’ ability to act appropriately upon information that they properly
learn during a checkpoint stop justified by a lawful primary purpose.
Finally, the purpose inquiry is to be conducted only at the programmatic
level and is not an invitation to probe the minds of individual officers
acting at the scene. Pp. 40-48.

183 F. 3d 659, affirmed.

(O’CONNOR, J., delivered the opinion of the Court, in which STEVENS,
KENNEDY, SOUTER, GINSBURG, and BREYER, JJ., joined. REHNQUIST,
C. J, filed a dissenting opinion, in which THOMAS, J., joined, and in which
SCALIA, J., joined as to Part I, post, p. 48. THOMAS, J., filed a dissenting
opinion, post, p. 56.

A. Scott Chinn argued the cause for petitioners. With
him on the briefs were Anthony W. Overholt, Matthew R.
Gutwein, and Thomas M. Fisher.

Patricia A. Millett argued the cause for the United States
as amicus curiae urging reversal. With her on the brief
were Solicitor General Waxman, Assistant Attorney Gen-
eral Robinson, and Deputy Solicitor General Dreeben.
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Kenneth J. Falk argued the cause for respondents. With
him on the brief were Jacquelyn E. Bowie, Sean C. Lemieux,
and Steven R. Shapiro.™

JUSTICE O’CONNOR delivered the opinion of the Court.

In Michigan Dept. of State Police v. Sitz, 496 U.S. 444
(1990), and United States v. Martinez-Fuerte, 428 U. S. 543
(1976), we held that brief, suspicionless seizures at highway
checkpoints for the purposes of combating drunk driving
and intercepting illegal immigrants were constitutional. We
now consider the constitutionality of a highway checkpoint
program whose primary purpose is the discovery and inter-
diction of illegal narcotics.

I

In August 1998, the city of Indianapolis began to operate
vehicle checkpoints on Indianapolis roads in an effort to in-
terdict unlawful drugs. The city conducted six such road-
blocks between August and November that year, stopping

*Briefs of amici curiae urging reversal were filed for the State of
Kansas et al. by Carla J. Stovall, Attorney General of Kansas, Stephen R.
McAllister, State Solicitor, Jared S. Maag, Assistant Attorney General,
and John M. Bailey, Chief State’s Attorney of Connecticut, and by the
Attorneys General for their respective States as follows: Bill Pryor of
Alabama, Janet Napolitano of Arizona, Mark Pryor of Arkansas, Bill
Lockyer of California, Robert A. Butterworth of Florida, James E. Ryan
of Illinois, Karen M. Freeman-Wilson of Indiana, Thomas J. Miller of
Towa, Michael C. Moore of Mississippi, Don Stenberg of Nebraska, W. A.
Drew Edmondson of Oklahoma, Jan Graham of Utah, and Mark L. Earley
of Virginia; for the National League of Cities et al. by Richard Ruda and
James I. Crowley; and for the Washington Legal Foundation et al. by
Danzel J. Popeo.

Briefs of amici curiae urging affirmance were filed for the National
Association of Criminal Defense Lawyers et al. by Wesley MacNeil Oliver
and Barbara Bergman, and for the Rutherford Institute by John W.
Whitehead and Steven H. Aden.

Wayne W. Schmidt, James P. Manak, Richard Weintraub, and Bernard
J. Farber filed a brief for Americans for Effective Law Enforcement, Inc.,
et al. as amici curiae.
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1,161 vehicles and arresting 104 motorists. Fifty-five ar-
rests were for drug-related crimes, while 49 were for of-
fenses unrelated to drugs. Edmond v. Goldsmith, 183 F. 3d
659, 661 (CAT7 1999). The overall “hit rate” of the program
was thus approximately nine percent.

The parties stipulated to the facts concerning the opera-
tion of the checkpoints by the Indianapolis Police Depart-
ment (IPD) for purposes of the preliminary injunction pro-
ceedings instituted below. At each checkpoint location, the
police stop a predetermined number of vehicles. Approxi-
mately 30 officers are stationed at the checkpoint. Pursuant
to written directives issued by the chief of police, at least
one officer approaches the vehicle, advises the driver that he
or she is being stopped briefly at a drug checkpoint, and asks
the driver to produce a license and registration. The officer
also looks for signs of impairment and conducts an open-view
examination of the vehicle from the outside. A narcotics-
detection dog walks around the outside of each stopped
vehicle.

The directives instruct the officers that they may conduct
a search only by consent or based on the appropriate quan-
tum of particularized suspicion. The officers must conduct
each stop in the same manner until particularized suspicion
develops, and the officers have no discretion to stop any vehi-
cle out of sequence. The city agreed in the stipulation to
operate the checkpoints in such a way as to ensure that the
total duration of each stop, absent reasonable suspicion or
probable cause, would be five minutes or less.

The affidavit of Indianapolis Police Sergeant Marshall
DePew, although it is technically outside the parties’ stip-
ulation, provides further insight concerning the operation
of the checkpoints. According to Sergeant DePew, check-
point locations are selected weeks in advance based on such
considerations as area crime statistics and traffic flow. The
checkpoints are generally operated during daylight hours
and are identified with lighted signs reading, “‘NARCOTICS
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CHECKPOINT __ MILE AHEAD, NARCOTICS K-9
IN USE, BE PREPARED TO STOP.”” App. to Pet. for
Cert. 57a. Once a group of cars has been stopped, other
traffic proceeds without interruption until all the stopped
cars have been processed or diverted for further processing.
Sergeant DePew also stated that the average stop for a vehi-
cle not subject to further processing lasts two to three min-
utes or less.

Respondents James Edmond and Joell Palmer were each
stopped at a narcotics checkpoint in late September 1998.
Respondents then filed a lawsuit on behalf of themselves
and the class of all motorists who had been stopped or were
subject to being stopped in the future at the Indianapolis
drug checkpoints. Respondents claimed that the roadblocks
violated the Fourth Amendment of the United States Consti-
tution and the search and seizure provision of the Indiana
Constitution. Respondents requested declaratory and in-
junctive relief for the class, as well as damages and attor-
ney’s fees for themselves.

Respondents then moved for a preliminary injunction.
Although respondents alleged that the officers who stopped
them did not follow the written directives, they agreed to
the stipulation concerning the operation of the checkpoints
for purposes of the preliminary injunction proceedings. The
parties also stipulated to certification of the plaintiff class.
The United States District Court for the Southern District
of Indiana agreed to class certification and denied the mo-
tion for a preliminary injunction, holding that the checkpoint
program did not violate the Fourth Amendment. Edmond
v. Goldsmith, 38 F. Supp. 2d 1016 (1998). A divided panel
of the United States Court of Appeals for the Seventh Cir-
cuit reversed, holding that the checkpoints contravened
the Fourth Amendment. 183 F. 3d 659 (1999). The panel
denied rehearing. We granted certiorari, 528 U.S. 1153
(2000), and now affirm.
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The Fourth Amendment requires that searches and sei-
zures be reasonable. A search or seizure is ordinarily un-
reasonable in the absence of individualized suspicion of
wrongdoing. Chandler v. Miller, 520 U. S. 305, 308 (1997).
While such suspicion is not an “irreducible” component of
reasonableness, Martinez-Fuerte, 428 U. S., at 561, we have
recognized only limited circumstances in which the usual
rule does not apply. For example, we have upheld certain
regimes of suspicionless searches where the program was
designed to serve “special needs, beyond the normal need for
law enforcement.” See, e. g., Vernonia School Dist. }7J v.
Acton, 515 U. S. 646 (1995) (random drug testing of student-
athletes); Treasury Employees v. Von Raab, 489 U. S. 656
(1989) (drug tests for United States Customs Service em-
ployees seeking transfer or promotion to certain positions);
Skinner v. Railway Labor Executives’ Assn., 489 U. S. 602
(1989) (drug and alcohol tests for railway employees involved
in train accidents or found to be in violation of particular
safety regulations). We have also allowed searches for cer-
tain administrative purposes without particularized suspi-
cion of misconduct, provided that those searches are appro-
priately limited. See, e.g., New York v. Burger, 482 U. S.
691, 702-704 (1987) (warrantless administrative inspection of
premises of “closely regulated” business); Michigan v. Tyler,
436 U. S. 499, 507-509, 511-512 (1978) (administrative inspec-
tion of fire-damaged premises to determine cause of blaze);
Camara v. Municipal Court of City and County of San
Francisco, 387 U. S. 523, 534-539 (1967) (administrative in-
spection to ensure compliance with city housing code).

We have also upheld brief, suspicionless seizures of mo-
torists at a fixed Border Patrol checkpoint designed to inter-
cept illegal aliens, Martinez-Fuerte, supra, and at a sobriety
checkpoint aimed at removing drunk drivers from the road,
Michigan Dept. of State Police v. Sitz, 496 U. S. 444 (1990).
In addition, in Delaware v. Prouse, 440 U. S. 648, 663 (1979),
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we suggested that a similar type of roadblock with the pur-
pose of verifying drivers’ licenses and vehicle registrations
would be permissible. In none of these cases, however, did
we indicate approval of a checkpoint program whose pri-
mary purpose was to detect evidence of ordinary criminal
wrongdoing.

In Martinez-Fuerte, we entertained Fourth Amendment
challenges to stops at two permanent immigration check-
points located on major United States highways less than
100 miles from the Mexican border. We noted at the outset
the particular context in which the constitutional question
arose, describing in some detail the “formidable law enforce-
ment problems” posed by the northbound tide of illegal en-
trants into the United States. 428 U. S., at 551-554. These
problems had also been the focus of several earlier cases
addressing the constitutionality of other Border Patrol
traffic-checking operations. See United States v. Ortiz, 422
U. S. 891 (1975); United States v. Brignoni-Ponce, 422 U. S.
873 (1975); Almeida-Sanchez v. United States, 413 U. S. 266
(1973). In Martinez-Fuerte, we found that the balance
tipped in favor of the Government’s interests in policing the
Nation’s borders. 428 U.S., at 561-564. In so finding, we
emphasized the difficulty of effectively containing illegal im-
migration at the border itself. Id., at 556. We also stressed
the impracticality of the particularized study of a given car
to discern whether it was transporting illegal aliens, as well
as the relatively modest degree of intrusion entailed by the
stops. Id., at 556-564.

Our subsequent cases have confirmed that considerations
specifically related to the need to police the border were a
significant factor in our Martinez-Fuerte decision. For ex-
ample, in United States v. Montoya de Hernandez, 473 U. S.
531, 538 (1985), we counted Martinez-Fuerte as one of a num-
ber of Fourth Amendment cases that “reflect longstanding
concern for the protection of the integrity of the border.”
Although the stops in Martinez-Fuerte did not occur at the
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border itself, the checkpoints were located near the border
and served a border control function made necessary by
the difficulty of guarding the border’s entire length. See
Martinez-Fuerte, supra, at 556.

In Sitz, we evaluated the constitutionality of a Michigan
highway sobriety checkpoint program. The Sitz checkpoint
involved brief, suspicionless stops of motorists so that police
officers could detect signs of intoxication and remove im-
paired drivers from the road. 496 U. S., at 447-448. Motor-
ists who exhibited signs of intoxication were diverted for
a license and registration check and, if warranted, further
sobriety tests. Id., at 447. This checkpoint program was
clearly aimed at reducing the immediate hazard posed by the
presence of drunk drivers on the highways, and there was
an obvious connection between the imperative of highway
safety and the law enforcement practice at issue. The grav-
ity of the drunk driving problem and the magnitude of the
State’s interest in getting drunk drivers off the road weighed
heavily in our determination that the program was constitu-
tional. See 1d., at 451.

In Prouse, we invalidated a discretionary, suspicionless
stop for a spot check of a motorist’s driver’s license and vehi-
cle registration. The officer’s conduct in that case was un-
constitutional primarily on account of his exercise of “stand-
ardless and unconstrained discretion.” 440 U.S., at 661.
We nonetheless acknowledged the States’ “vital interest in
ensuring that only those qualified to do so are permitted to
operate motor vehicles, that these vehicles are fit for safe
operation, and hence that licensing, registration, and vehicle
inspection requirements are being observed.” Id., at 658.
Accordingly, we suggested that “[qluestioning of all oncom-
ing traffic at roadblock-type stops” would be a lawful means
of serving this interest in highway safety. Id., at 663.

We further indicated in Prouse that we considered the
purposes of such a hypothetical roadblock to be distinct from
a general purpose of investigating crime. The State prof-
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fered the additional interests of “the apprehension of stolen
motor vehicles and of drivers under the influence of alcohol
or narcotics” in its effort to justify the discretionary spot
check. Id., at 659, n. 18. We attributed the entirety of the
latter interest to the State’s interest in roadway safety.
Ibid. We also noted that the interest in apprehending
stolen vehicles may be partly subsumed by the interest in
roadway safety. Ibid. We observed, however, that “[t]he
remaining governmental interest in controlling automobile
thefts is not distinguishable from the general interest in
crime control.” Ibid. Not only does the common thread
of highway safety thus run through Sitz and Prouse, but
Prouse itself reveals a difference in the Fourth Amendment
significance of highway safety interests and the general in-
terest in crime control.
I11

It is well established that a vehicle stop at a highway
checkpoint effectuates a seizure within the meaning of the
Fourth Amendment. See, e.g., Sitz, supra, at 450. The
fact that officers walk a narcotics-detection dog around the
exterior of each car at the Indianapolis checkpoints does not
transform the seizure into a search. See United States v.
Place, 462 U. S. 696, 707 (1983). Just as in Place, an exterior
sniff of an automobile does not require entry into the car and
is not designed to disclose any information other than the
presence or absence of narcotics. See ibid. Like the dog
sniff in Place, a sniff by a dog that simply walks around a
car is “much less intrusive than a typical search.” Ibid.
Cf. United States v. Turpin, 920 F. 2d 1377, 1385 (CA8 1990).
Rather, what principally distinguishes these checkpoints
from those we have previously approved is their primary
purpose.

As petitioners concede, the Indianapolis checkpoint pro-
gram unquestionably has the primary purpose of interdicting
illegal narcotics. In their stipulation of facts, the parties re-
peatedly refer to the checkpoints as “drug checkpoints” and
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describe them as “being operated by the City of Indianapolis
in an effort to interdict unlawful drugs in Indianapolis.”
App. to Pet. for Cert. 51a-52a. In addition, the first docu-
ment attached to the parties’ stipulation is entitled “DRUG
CHECKPOINT CONTACT OFFICER DIRECTIVES BY
ORDER OF THE CHIEF OF POLICE.” Id., at 53a.
These directives instruct officers to “[aldvise the citizen that
they are being stopped briefly at a drug checkpoint.” Ibid.
The second document attached to the stipulation is entitled
“1998 Drug Road Blocks” and contains a statistical break-
down of information relating to the checkpoints conducted.
Id., at 55a. Further, according to Sergeant DePew, the
checkpoints are identified with lighted signs reading,
“NARCOTICS CHECKPOINT _ MILE AHEAD,
NARCOTICS K-9 IN USE, BE PREPARED TO STOP.””
Id., at 57a. Finally, both the District Court and the Court
of Appeals recognized that the primary purpose of the road-
blocks is the interdiction of narcotics. 38 F. Supp. 2d, at
1026 (noting that both parties “stress the primary purpose
of the roadblocks as the interdiction of narcotics” and that
“[t]he IPD has made it clear that the purpose for its check-
points is to interdict narcotics traffic”); 183 F. 3d, at 665 (ob-
serving that “the City concedes that its proximate goal is to
catch drug offenders”).

We have never approved a checkpoint program whose pri-
mary purpose was to detect evidence of ordinary criminal
wrongdoing. Rather, our checkpoint cases have recognized
only limited exceptions to the general rule that a seizure
must be accompanied by some measure of individualized sus-
picion. We suggested in Prouse that we would not credit
the “general interest in crime control” as justification for a
regime of suspicionless stops. 440 U. S, at 659, n. 18. Con-
sistent with this suggestion, each of the checkpoint programs
that we have approved was designed primarily to serve pur-
poses closely related to the problems of policing the border
or the necessity of ensuring roadway safety. Because the
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primary purpose of the Indianapolis narcotics checkpoint
program is to uncover evidence of ordinary criminal wrong-
doing, the program contravenes the Fourth Amendment.
Petitioners propose several ways in which the narcotics-
detection purpose of the instant checkpoint program may in-
stead resemble the primary purposes of the checkpoints in
Sitz and Martinez-Fuerte. Petitioners state that the check-
points in those cases had the same ultimate purpose of
arresting those suspected of committing crimes. Brief for
Petitioners 22. Securing the border and apprehending
drunk drivers are, of course, law enforcement activities, and
law enforcement officers employ arrests and criminal prose-
cutions in pursuit of these goals. See Sitz, 496 U. S., at 447,
450; Martinez-Fuerte, 428 U. S., at 545-550. If we were to
rest the case at this high level of generality, there would
be little check on the ability of the authorities to construct
roadblocks for almost any conceivable law enforcement pur-
pose. Without drawing the line at roadblocks designed pri-
marily to serve the general interest in crime control, the
Fourth Amendment would do little to prevent such intru-
sions from becoming a routine part of American life.
Petitioners also emphasize the severe and intractable na-
ture of the drug problem as justification for the checkpoint
program. Brief for Petitioners 14-17, 31. There is no
doubt that traffic in illegal narcotics creates social harms of
the first magnitude. Cf. Von Raab, 489 U. S., at 668. The
law enforcement problems that the drug trade creates like-
wise remain daunting and complex, particularly in light of
the myriad forms of spin-off crime that it spawns. Cf. Mon-
toya de Hernandez, 473 U. S., at 538. The same can be said
of various other illegal activities, if only to a lesser degree.
But the gravity of the threat alone cannot be dispositive of
questions concerning what means law enforcement officers
may employ to pursue a given purpose. Rather, in deter-
mining whether individualized suspicion is required, we must
consider the nature of the interests threatened and their con-
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nection to the particular law enforcement practices at issue.
We are particularly reluctant to recognize exceptions to the
general rule of individualized suspicion where governmen-
tal authorities primarily pursue their general crime control
ends.

Nor can the narcotics-interdiction purpose of the check-
points be rationalized in terms of a highway safety concern
similar to that present in Sitz. The detection and punish-
ment of almost any criminal offense serves broadly the
safety of the community, and our streets would no doubt be
safer but for the scourge of illegal drugs. Only with respect
to a smaller class of offenses, however, is society confronted
with the type of immediate, vehicle-bound threat to life and
limb that the sobriety checkpoint in Sitz was designed to
eliminate.

Petitioners also liken the anticontraband agenda of the In-
dianapolis checkpoints to the antismuggling purpose of the
checkpoints in Martinez-Fuerte. Brief for Petitioners 15—
16. Petitioners cite this Court’s conclusion in Martinez-
Fuerte that the flow of traffic was too heavy to permit “par-
ticularized study of a given car that would enable it to be
identified as a possible carrier of illegal aliens,” 428 U. S., at
557, and claim that this logic has even more force here. The
problem with this argument is that the same logic prevails
any time a vehicle is employed to conceal contraband or
other evidence of a crime. This type of connection to the
roadway is very different from the close connection to road-
way safety that was present in Sitz and Prouse. Further,
the Indianapolis checkpoints are far removed from the bor-
der context that was crucial in Martinez-Fuerte. While the
difficulty of examining each passing car was an important
factor in validating the law enforcement technique employed
in Martinez-Fuerte, this factor alone cannot justify a regime
of suspicionless searches or seizures. Rather, we must look
more closely at the nature of the public interests that such a
regime is designed principally to serve.
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The primary purpose of the Indianapolis narcotics check-
points is in the end to advance “the general interest in crime
control,” Prouse, 440 U. S., at 659, n. 18. We decline to
suspend the usual requirement of individualized suspicion
where the police seek to employ a checkpoint primarily for
the ordinary enterprise of investigating crimes. We cannot
sanction stops justified only by the generalized and ever-
present possibility that interrogation and inspection may
reveal that any given motorist has committed some crime.

Of course, there are circumstances that may justify a law
enforcement checkpoint where the primary purpose would
otherwise, but for some emergency, relate to ordinary crime
control. For example, as the Court of Appeals noted, the
Fourth Amendment would almost certainly permit an appro-
priately tailored roadblock set up to thwart an imminent ter-
rorist attack or to catch a dangerous criminal who is likely
to flee by way of a particular route. See 183 F. 3d, at 662—
663. The exigencies created by these scenarios are far
removed from the circumstances under which authorities
might simply stop cars as a matter of course to see if there
just happens to be a felon leaving the jurisdiction. While
we do not limit the purposes that may justify a checkpoint
program to any rigid set of categories, we decline to approve
a program whose primary purpose is ultimately indistin-
guishable from the general interest in crime control.!

!'THE CHIEF JUSTICE’s dissent erroneously characterizes our opinion as
resting on the application of a “non-law-enforcement primary purpose
test.” Post, at 53. Our opinion nowhere describes the purposes of the
Sitz and Martinez-Fuerte checkpoints as being “not primarily related to
criminal law enforcement.” Post, at 50. Rather, our judgment turns on
the fact that the primary purpose of the Indianapolis checkpoints is to
advance the general interest in crime control.

THE CHIEF JUSTICE’s dissent also erroneously characterizes our opinion
as holding that the “use of a drug-sniffing dog . . . annuls what is otherwise
plainly constitutional under our Fourth Amendment jurisprudence.”
Post, at 48. Again, the constitutional defect of the program is that its
primary purpose is to advance the general interest in crime control.
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Petitioners argue that our prior cases preclude an inquiry
into the purposes of the checkpoint program. For example,
they cite Whren v. United States, 517 U. S. 806 (1996), and
Bond v. United States, 529 U. S. 334 (2000), to support the
proposition that “where the government articulates and pur-
sues a legitimate interest for a suspicionless stop, courts
should not look behind that interest to determine whether
the government’s ‘primary purpose’ is valid.” Brief for
Petitioners 34; see also id., at 9. These cases, however, do
not control the instant situation.

In Whren, we held that an individual officer’s subjective
intentions are irrelevant to the Fourth Amendment validity
of a traffic stop that is justified objectively by probable cause
to believe that a traffic violation has occurred. 517 U. S, at
810-813. We observed that our prior cases “foreclose any
argument that the constitutional reasonableness of traffic
stops depends on the actual motivations of the individual of-
ficers involved.” Id., at 813. In so holding, we expressly
distinguished cases where we had addressed the validity of
searches conducted in the absence of probable cause. See
1d., at 811-812 (distinguishing Florida v. Wells, 495 U. S. 1,
4 (1990) (stating that “an inventory search must not be a ruse
for a general rummaging in order to discover incriminating
evidence”), Colorado v. Bertine, 479 U.S. 367, 372 (1987)
(suggesting that the absence of bad faith and the lack of a
purely investigative purpose were relevant to the validity of
an inventory search), and Burger, 482 U. S., at 716-717, n. 27
(observing that a valid administrative inspection conducted
with neither a warrant nor probable cause did not appear
to be a pretext for gathering evidence of violations of the
penal laws)).

Whren therefore reinforces the principle that, while
“[s]lubjective intentions play no role in ordinary, probable-
cause Fourth Amendment analysis,” 517 U.S., at 813,
programmatic purposes may be relevant to the validity of
Fourth Amendment intrusions undertaken pursuant to a
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general scheme without individualized suspicion. Accord-
ingly, Whren does not preclude an inquiry into programmatic
purpose in such contexts. Cf. Chandler v. Miller, 520 U. S.
305 (1997); Treasury Employees v. Von Raab, 489 U. S. 656
(1989); Burger, supra; Michigan v. Tyler, 436 U.S. 499
(1978); Camara v. Municipal Court of City and County of
San Francisco, 387 U.S. 523 (1967). It likewise does not
preclude an inquiry into programmatic purpose here.

Last Term in Bond, we addressed the question whether a
law enforcement officer violated a reasonable expectation of
privacy in conducting a tactile examination of carry-on lug-
gage in the overhead compartment of a bus. In doing so,
we simply noted that the principle of Whren rendered the
subjective intent of an officer irrelevant to this analysis.
529 U.S., at 338, n.2. While, as petitioners correctly ob-
serve, the analytical rubric of Bond was not “ordinary,
probable-cause Fourth Amendment analysis,” Whren, supra,
at 813, nothing in Bond suggests that we would extend the
principle of Whren to all situations where individualized sus-
picion was lacking. Rather, subjective intent was irrelevant
in Bond because the inquiry that our precedents required
focused on the objective effects of the actions of an individual
officer. By contrast, our cases dealing with intrusions that
occur pursuant to a general scheme absent individualized
suspicion have often required an inquiry into purpose at the
programmatic level.

Petitioners argue that the Indianapolis checkpoint pro-
gram is justified by its lawful secondary purposes of keeping
impaired motorists off the road and verifying licenses and
registrations. Brief for Petitioners 31-34. If this were the
case, however, law enforcement authorities would be able to
establish checkpoints for virtually any purpose so long as
they also included a license or sobriety check. For this rea-
son, we examine the available evidence to determine the pri-
mary purpose of the checkpoint program. While we recog-
nize the challenges inherent in a purpose inquiry, courts
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routinely engage in this enterprise in many areas of constitu-
tional jurisprudence as a means of sifting abusive govern-
mental conduct from that which is lawful. Cf. 183 F. 3d,
at 665. As a result, a program driven by an impermissible
purpose may be proscribed while a program impelled by licit
purposes is permitted, even though the challenged conduct
may be outwardly similar. While reasonableness under the
Fourth Amendment is predominantly an objective inquiry,
our special needs and administrative search cases demon-
strate that purpose is often relevant when suspicionless in-
trusions pursuant to a general scheme are at issue.?

It goes without saying that our holding today does nothing
to alter the constitutional status of the sobriety and border
checkpoints that we approved in Sitz and Martinez-Fuerte,
or of the type of traffic checkpoint that we suggested would
be lawful in Prouse. The constitutionality of such check-
point programs still depends on a balancing of the competing
interests at stake and the effectiveness of the program. See
Sitz, 496 U. S., at 450-455; Martinez-Fuerte, 428 U. S., at
556-564. When law enforcement authorities pursue primar-
ily general crime control purposes at checkpoints such as
here, however, stops can only be justified by some quantum
of individualized suspicion.

Our holding also does not affect the validity of border
searches or searches at places like airports and government

2 Because petitioners concede that the primary purpose of the Indianap-
olis checkpoints is narcotics detection, we need not decide whether the
State may establish a checkpoint program with the primary purpose of
checking licenses or driver sobriety and a secondary purpose of interdict-
ing narcotics. Specifically, we express no view on the question whether
police may expand the scope of a license or sobriety checkpoint seizure in
order to detect the presence of drugs in a stopped car. Cf. New Jersey v.
T L. O, 469 U. S. 325, 341 (1985) (search must be “‘reasonably related in
scope to the circumstances which justified the interference in the first
place’” (quoting Terry v. Ohio, 392 U. S. 1, 20 (1968))); Michigan v. Clif-
ford, 464 U. S. 287, 294-295 (1984) (plurality opinion).
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buildings, where the need for such measures to ensure public
safety can be particularly acute. Nor does our opinion
speak to other intrusions aimed primarily at purposes be-
yond the general interest in crime control. Our holding also
does not impair the ability of police officers to act appropri-
ately upon information that they properly learn during a
checkpoint stop justified by a lawful primary purpose, even
where such action may result in the arrest of a motorist for
an offense unrelated to that purpose. Finally, we caution
that the purpose inquiry in this context is to be conducted
only at the programmatic level and is not an invitation to
probe the minds of individual officers acting at the scene.
Cf. Whren, supra.

Because the primary purpose of the Indianapolis check-
point program is ultimately indistinguishable from the gen-
eral interest in crime control, the checkpoints violate the
Fourth Amendment. The judgment of the Court of Appeals
is, accordingly, affirmed.

It is so ordered.

CHIEF JUSTICE REHNQUIST, with whom JUSTICE THOMAS
joins, and with whom JUSTICE SCALIA joins as to Part I,
dissenting.

The State’s use of a drug-sniffing dog, according to the
Court’s holding, annuls what is otherwise plainly constitu-
tional under our Fourth Amendment jurisprudence: brief,
standardized, discretionless, roadblock seizures of automo-
biles, seizures which effectively serve a weighty state inter-
est with only minimal intrusion on the privacy of their occu-
pants. Because these seizures serve the State’s accepted
and significant interests of preventing drunken driving and
checking for driver’s licenses and vehicle registrations, and
because there is nothing in the record to indicate that the
addition of the dog sniff lengthens these otherwise legiti-
mate seizures, I dissent.



Cite as: 531 U. S. 32 (2000) 49

REHNQUIST, C. J.,, dissenting

I

As it is nowhere to be found in the Court’s opinion, I begin
with blackletter roadblock seizure law. “The principal pro-
tection of Fourth Amendment rights at checkpoints lies in
appropriate limitations on the scope of the stop.” United
States v. Martinez-Fuerte, 428 U. S. 543, 566-567 (1976).
Roadblock seizures are consistent with the Fourth Amend-
ment if they are “carried out pursuant to a plan embodying
explicit, neutral limitations on the conduect of individual offi-
cers.” Brown v. Texas, 443 U. S. 47, 51 (1979). Specifically,
the constitutionality of a seizure turns upon “a weighing of
the gravity of the public concerns served by the seizure,
the degree to which the seizure advances the public interest,
and the severity of the interference with individual liberty.”
Id., at 50-51.

We first applied these principles in Martinez-Fuerte,
supra, which approved highway checkpoints for detecting
illegal aliens. In Martinez-Fuerte, we balanced the United
States’ formidable interest in checking the flow of illegal im-
migrants against the limited “objective” and “subjective” in-
trusion on the motorists. The objective intrusion—the stop
itself,! the brief questioning of the occupants, and the visual
inspection of the car—was considered “limited” because
“[n]either the vehicle nor its occupants [were] searched.”
Id., at 558. Likewise, the subjective intrusion, or the fear
and surprise engendered in law-abiding motorists by the na-
ture of the stop, was found to be minimal because the “regu-
larized manner in which [the] established checkpoints [were]
operated [was] visible evidence, reassuring to law-abiding
motorists, that the stops [were] duly authorized and believed
to serve the public interest.” Id., at 559. Indeed, the
standardized operation of the roadblocks was viewed as

1The record from one of the consolidated cases indicated that the stops
lasted between three and five minutes. See United States v. Martinez-
Fuerte, 428 U. S. 543, 546-547 (1976).
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markedly different from roving patrols, where the unbridled
discretion of officers in the field could result in unlimited
interference with motorists’ use of the highways. Cf.
United States v. Brignoni-Ponce, 422 U. S. 873 (1975). And
although the decision in Martinez-Fuerte did not turn on the
checkpoints’ effectiveness, the record in one of the consoli-
dated cases demonstrated that illegal aliens were found in
0.12 percent of the stopped vehicles. See 428 U. S., at 554.

In Michigan Dept. of State Police v. Sitz, 496 U. S. 444
(1990), we upheld the State’s use of a highway sobriety
checkpoint after applying the framework set out in
Martinez-Fuerte, supra, and Brown v. Texas, supra. There,
we recognized the gravity of the State’s interest in curbing
drunken driving and found the objective intrusion of the ap-
proximately 25-second seizure to be “slight.” 496 U. S., at
451. Turning to the subjective intrusion, we noted that the
checkpoint was selected pursuant to guidelines and was op-
erated by uniformed officers. See id., at 453. Finally, we
concluded that the program effectively furthered the State’s
interest because the checkpoint resulted in the arrest of two
drunk drivers, or 1.6 percent of the 126 drivers stopped.
See id., at 455-456.

This case follows naturally from Martinez-Fuerte and Sitz.
Petitioners acknowledge that the “primary purpose” of these
roadblocks is to interdict illegal drugs, but this fact should
not be controlling. Even accepting the Court’s conclusion
that the checkpoints at issue in Martinez-Fuerte and Sitz
were not primarily related to criminal law enforcement,? the

2This gloss, see ante, at 38-40, 41-43, is not at all obvious. The re-
spondents in Martinez-Fuerte were criminally prosecuted for illegally
transporting aliens, and the Court expressly noted that “[ilnterdicting the
flow of illegal entrants from Mexico poses formidable law enforcement
problems.” 428 U.S., at 552. And the Sitz Court recognized that if an
“officer’s observations suggest that the driver was intoxicated, an arrest
would be made.” 496 U. S., at 447. But however persuasive the distinc-
tion, the Court’s opinion does not impugn the continuing validity of
Martinez-Fuerte and Sitz. See ante, at 47.
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question whether a law enforcement purpose could support a
roadblock seizure is not presented in this case. The District
Court found that another “purpose of the checkpoints is to
check driver’s licenses and vehicle registrations,” App. to
Pet. for Cert. 44a, and the written directives state that the
police officers are to “[l]Jook for signs of impairment,” id., at
b3a. The use of roadblocks to look for signs of impairment
was validated by Sitz, and the use of roadblocks to check
for driver’s licenses and vehicle registrations was expressly
recognized in Delaware v. Prouse, 440 U. S. 648, 663 (1979).3
That the roadblocks serve these legitimate state interests
cannot be seriously disputed, as the 49 people arrested for
offenses unrelated to drugs can attest. FEdmond v. Gold-
smith, 183 F. 3d 659, 661 (CA7 1999). And it would be spec-
ulative to conclude—given the District Court’s findings, the
written directives, and the actual arrests—that petitioners
would not have operated these roadblocks but for the State’s
interest in interdicting drugs.

Because of the valid reasons for conducting these road-
block seizures, it is constitutionally irrelevant that petition-
ers also hoped to interdict drugs. In Whren v. United
States, 517 U. S. 806 (1996), we held that an officer’s subjec-
tive intent would not invalidate an otherwise objectively jus-
tifiable stop of an automobile. The reasonableness of an of-
ficer’s discretionary decision to stop an automobile, at issue
in Whren, turns on whether there is probable cause to be-
lieve that a traffic violation has occurred. The reasonable-
ness of highway checkpoints, at issue here, turns on whether
they effectively serve a significant state interest with mini-
mal intrusion on motorists. The stop in Whren was objec-
tively reasonable because the police officers had witnessed
traffic violations; so too the roadblocks here are objectively

3Several Courts of Appeals have upheld roadblocks that check for
driver’s licenses and vehicle registrations. See, e.g., United States
v. Galindo-Gonzales, 142 F. 3d 1217 (CA10 1998); United States v. Mec-
Fayden, 865 F. 2d 1306 (CADC 1989).
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reasonable because they serve the substantial interests of
preventing drunken driving and checking for driver’s li-
censes and vehicle registrations with minimal intrusion on
motorists.

Once the constitutional requirements for a particular sei-
zure are satisfied, the subjective expectations of those re-
sponsible for it, be it police officers or members of a city
council, are irrelevant. Cf. Scott v. United States, 436 U. S.
128, 136 (1978) (“Subjective intent alone . . . does not make
otherwise lawful conduct illegal or unconstitutional”). It is
the objective effect of the State’s actions on the privacy of
the individual that animates the Fourth Amendment. See
Bond v. United States, 529 U. S. 334, 338, n. 2 (2000) (apply-
ing Whren to determine if an officer’s conduct amounted to
a “search” under the Fourth Amendment because “the issue
is not his state of mind, but the objective effect of his ac-
tions”). Because the objective intrusion of a valid seizure
does not turn upon anyone’s subjective thoughts, neither
should our constitutional analysis.*

With these checkpoints serving two important state inter-
ests, the remaining prongs of the Brown v. Texas balancing
test are easily met. The seizure is objectively reasonable as
it lasts, on average, two to three minutes and does not in-
volve a search. App. to Pet. for Cert. 57a. The subjective
intrusion is likewise limited as the checkpoints are clearly
marked and operated by uniformed officers who are directed
to stop every vehicle in the same manner. Ibid. The only
difference between this case and Sitz is the presence of the
dog. We have already held, however, that a “sniff test” by
a trained narcotics dog is not a “search” within the meaning
of the Fourth Amendment because it does not require physi-
cal intrusion of the object being sniffed and it does not ex-

40f course we have looked to the purpose of the program in analyz-
ing the constitutionality of certain suspicionless searches. As discussed
in Part II, infra, that doctrine has never been applied to seizures of
automobiles.
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pose anything other than the contraband items. United
States v. Place, 462 U. S. 696, 706-707 (1983). And there is
nothing in the record to indicate that the dog sniff lengthens
the stop. Finally, the checkpoints’ success rate—49 arrests
for offenses unrelated to drugs—only confirms the State’s
legitimate interests in preventing drunken driving and en-
suring the proper licensing of drivers and registration of
their vehicles. 183 F. 3d, at 661.

These stops effectively serve the State’s legitimate inter-
ests; they are executed in a regularized and neutral manner;
and they only minimally intrude upon the privacy of the
motorists. They should therefore be constitutional.

II

The Court, unwilling to adopt the straightforward analy-
sis that these precedents dictate, adds a new non-law-
enforcement primary purpose test lifted from a distinet area
of Fourth Amendment jurisprudence relating to the searches
of homes and businesses. As discussed above, the question
that the Court answers is not even posed in this case given
the accepted reasons for the seizures. But more fundamen-
tally, whatever sense a non-law-enforcement primary pur-
pose test may make in the search setting, it is ill suited to
brief roadblock seizures, where we have consistently looked
at “the scope of the stop” in assessing a program’s constitu-
tionality. Martinez-Fuerte, 428 U. S., at 567.

We have already rejected an invitation to apply the non-
law-enforcement primary purpose test that the Court now
finds so indispensable. The respondents in Sitz argued that
the Brown v. Texas balancing test was not the “proper
method of analysis” with regards to roadblock seizures:

“Respondents argue that there must be a showing of
some special governmental need ‘beyond the normal

5Put in statistical terms, 4.2 percent of the 1,161 motorists stopped were
arrested for offenses unrelated to drugs.
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need’ for criminal law enforcement before a balancing
analysis is appropriate, and that [the State] ha[s] demon-
strated no such special need.

“But it is perfectly plain from a reading of [Treasury
Employees v.] Von Raabl, 489 U. S. 656 (1989)], which
cited and discussed with approval our earlier decision in
United States v. Martinez-Fuerte, 428 U. S. 543 (1976),
that it was in no way designed to repudiate our prior
cases dealing with police stops of motorists on public
highways. Martinez-Fuerte, supra, which utilized a
balancing analysis in approving highway checkpoints for
detecting illegal aliens, and Brown v. Texas, supra, are
the relevant authorities here.” 496 U. S., at 449, 450.

Considerations of stare decisis aside, the “perfectly plain”
reason for not incorporating the “special needs” test in our
roadblock seizure cases is that seizures of automobiles “deal
neither with searches nor with the sanctity of private dwell-
ings, ordinarily afforded the most stringent Fourth Amend-
ment protection.” Martinez-Fuerte, supra, at 561.

The “special needs” doctrine, which has been used to up-
hold certain suspicionless searches performed for reasons un-
related to law enforcement, is an exception to the general
rule that a search must be based on individualized suspicion
of wrongdoing. See, e. g., Skinner v. Railway Labor Execu-
tives’ Assn., 489 U. S. 602 (1989) (drug test search); Camara
v. Municipal Court of City and County of San Francisco,
387 U. S. 523 (1967) (home administrative search). The doc-
trine permits intrusions into a person’s body and home, areas
afforded the greatest Fourth Amendment protection. But
there were no such intrusions here.

“[Olne’s expectation of privacy in an automobile and of
freedom in its operation are significantly different from the
traditional expectation of privacy and freedom in one’s resi-
dence.” Martinez-Fuerte, supra, at 561. This is because
“lalutomobiles, unlike homes, are subjected to pervasive and
continuing governmental regulation and controls.” South
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Dakota v. Opperman, 428 U. S. 364, 368 (1976); see also New
York v. Class, 475 U. S. 106, 113 (1986) (“[Alutomobiles are
justifiably the subject of pervasive regulation by the State”);
Cardwell v. Lewis, 417 U. S. 583, 590 (1974) (“One has a lesser
expectation of privacy in a motor vehicle because its function
is transportation and it seldom serves as one’s residence or
as the repository of personal effects”). The lowered expec-
tation of privacy in one’s automobile is coupled with the lim-
ited nature of the intrusion: a brief, standardized, nonintru-
sive seizure.® The brief seizure of an automobile can hardly
be compared to the intrusive search of the body or the home.
Thus, just as the “special needs” inquiry serves to both de-
fine and limit the permissible scope of those searches, the
Brown v. Texas balancing test serves to define and limit the
permissible scope of automobile seizures.

Because of these extrinsic limitations upon roadblock sei-
zures, the Court’s newfound non-law-enforcement primary
purpose test is both unnecessary to secure Fourth Amend-
ment rights and bound to produce wide-ranging litigation
over the “purpose” of any given seizure. Police designing
highway roadblocks can never be sure of their validity, since
a jury might later determine that a forbidden purpose exists.
Roadblock stops identical to the one that we upheld in Sitz
10 years ago, or to the one that we upheld 24 years ago in
Martinez-Fuerte, may now be challenged on the grounds
that they have some concealed forbidden purpose.

Efforts to enforce the law on public highways used by mil-
lions of motorists are obviously necessary to our society.
The Court’s opinion today casts a shadow over what had
been assumed, on the basis of stare decisis, to be a perfectly
lawful activity. Conversely, if the Indianapolis police had
assigned a different purpose to their activity here, but in
no way changed what was done on the ground to individual

6This fact distinguishes the roadblock seizure of an automobile from an
inventory search of an automobile. Cf. Colorado v. Bertine, 479 U. S. 367
(1987) (automobile inventory search).



56 INDIANAPOLIS v. EDMOND

THOMAS, J., dissenting

motorists, it might well be valid. See ante, at 47, n. 2. The
Court’s non-law-enforcement primary purpose test simply
does not serve as a proxy for anything that the Fourth
Amendment is, or should be, concerned about in the auto-
mobile seizure context.

Petitioners’ program complies with our decisions regard-
ing roadblock seizures of automobiles, and the addition of a
dog sniff does not add to the length or the intrusion of the
stop. Because such stops are consistent with the Fourth
Amendment, I would reverse the decision of the Court of
Appeals.

JUSTICE THOMAS, dissenting.

Taken together, our decisions in Michigan Dept. of State
Police v. Sitz, 496 U.S. 444 (1990), and United States v.
Martinez-Fuerte, 428 U. S. 543 (1976), stand for the propo-
sition that suspicionless roadblock seizures are constitu-
tionally permissible if conducted according to a plan that
limits the discretion of the officers conducting the stops.
I am not convinced that Sitz and Martinez-Fuerte were cor-
rectly decided. Indeed, I rather doubt that the Framers of
the Fourth Amendment would have considered “reasonable”
a program of indiscriminate stops of individuals not sus-
pected of wrongdoing.

Respondents did not, however, advocate the overruling
of Sitz and Martinez-Fuerte, and I am reluctant to consider
such a step without the benefit of briefing and argument.
For the reasons given by THE CHIEF JUSTICE, I believe
that those cases compel upholding the program at issue here.
I, therefore, join his opinion.
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The arbitration provisions in petitioner Eastern Associated Coal Corp.’s
collective-bargaining agreement with respondent union specify, inter
alia, that Kastern must prove in binding arbitration that it has “just
cause” to discharge an employee, or else the arbitrator will order the
employee reinstated. James Smith worked for Eastern as a truck
driver subject to Department of Transportation (DOT) regulations re-
quiring random drug testing of workers engaged in “safety-sensitive”
tasks. After each of two occasions on which Smith tested positive for
marijuana, Eastern sought to discharge him. Each time, the union
went to arbitration, and the arbitrator concluded that the drug use did
not amount to “just cause” and ordered Smith’s reinstatement on certain
conditions. On the second occasion, Eastern filed suit to vacate the
arbitrator’s award. The District Court ordered the award’s enforce-
ment, holding that Smith’s conditional reinstatement did not violate the
strong regulation-based public policy against drug use by workers who
perform safety-sensitive functions. The Fourth Circuit affirmed.

Held: Public policy considerations do not require courts to refuse to
enforce an arbitration award ordering an employer to reinstate
an employee truck driver who twice tested positive for marijuana.
Pp. 61-67.

(@) The Court assumes that the collective-bargaining agreement itself
calls for Smith’s reinstatement, as the parties have granted the arbi-
trator authority to interpret the meaning of their contract’s language,
including such words as “just cause,” see Steelworkers v. Enterprise
Wheel & Car Corp., 363 U. S. 593, 599, and Eastern does not claim here
that the arbitrator acted outside the scope of his contractually delegated
authority, see, e. g., Paperworkers v. Misco, Inc., 484 U. S. 29, 38. Since
the award is not distinguishable from the contractual agreement, the
Court must decide whether a contractual reinstatement requirement
would fall within the legal exception that makes unenforceable “a col-
lective bargaining agreement that is contrary to public policy.” W. R.
Grace & Co. v. Rubber Workers, 461 U. S. 757, 766. Any such policy
must be “explicit,” “well defined,” and “dominant,” and it must be “as-
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certained by reference to the laws and legal precedents, not from gen-
eral considerations of supposed public interests.” Ibid. The question
is not whether Smith’s drug use itself violates public policy, but whether
the agreement to reinstate him does so. Pp. 61-63.

(b) A contractual agreement to reinstate Smith with specified condi-
tions does not run contrary to public policy. The District Court cor-
rectly articulated the standard set out in W. R. Grace and Misco and
applied that standard to reach the right result. The public policy ex-
ception is narrow and must satisfy the principles set forth in those cases.
Moreover, where two political branches have created a detailed regula-
tory regime in a specific field, courts should approach with particular
caution pleas to divine further public policy in that area. Eastern as-
serts that a public policy against reinstatement of workers who use
drugs can be discerned from an examination of the Omnibus Transporta-
tion Employee Testing Act of 1991 and DOT’s implementing regulations.
However, these expressions of positive law embody not just policies
against drug use by employees in safety-sensitive transportation posi-
tions and in favor of drug testing, but also include a Testing Act policy
favoring rehabilitation of employees who use drugs. And the relevant
statutory and regulatory provisions must be read in light of background
labor law policy that favors determination of disciplinary questions
through arbitration when chosen as a result of labor-management ne-
gotiation. See, e. g., California Brewers Assn. v. Bryant, 444 U. S. 598,
608. The award here is not contrary to these several policies, taken
together, as it does not condone Smith’s conduct or ignore the risk to
public safety that drug use by truck drivers may pose, but punishes
Smith by placing conditions on his reinstatement. It violates no spe-
cific provision of any law or regulation, but is consistent with DOT rules
requiring completion of substance-abuse treatment before returning
to work and with the Act’s driving license suspension requirements and
its rehabilitative concerns. Moreover, the fact that Smith is a recidivist
is not sufficient to tip the balance in Eastern’s favor. Eastern’s argu-
ment that DOT’s withdrawal of a proposed “recidivist” rule leaves open
the possibility that discharge is the appropriate penalty for repeat of-
fenders fails because DOT based the withdrawal, not upon a determina-
tion that a more severe penalty was needed, but upon a determination
to leave in place other remedies. The Court cannot find in the Act, the
regulations, or any other law or legal precedent an explicit, well defined,
dominant public policy to which the arbitrator’s decision runs contrary.
Pp. 63-617.

188 F. 3d 501, affirmed.
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BREYER, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and STEVENS, O’CONNOR, KENNEDY, SOUTER, and GINSBURG, JJ.,
joined. SCALIA, J., filed an opinion concurring in the judgment, in which
THOMAS, J., joined, post, p. 67.

John G. Roberts, Jr., argued the cause for petitioner.
With him on the briefs were David G. Leitch, H. Christopher
Bartolomucci, Ronald E. Meisburg, Anna M. Dailey, and
Donna C. Kelly.

John R. Mooney argued the cause for respondents. With
him on the brief were Jonathan P. Hiatt, James B. Coppess,
Judith Rivlin, Charles F. Donnelly, and Laurence Gold.

Malcolm L. Stewart argued the cause for the United
States as amicus curiae urging affirmance. With him on
the brief were Solicitor General Waxman, Acting Assistant
Attorney General Ogden, Deputy Solicitor General Wallace,
William Kanter, Mark W. Pennak, Nancy E. McFadden,
Paul M. Geier, and Peter J. Plocki.*

JUSTICE BREYER delivered the opinion of the Court.

A labor arbitrator ordered an employer to reinstate an em-
ployee truck driver who had twice tested positive for mari-
juana. The question before us is whether considerations
of public policy require courts to refuse to enforce that arbi-
tration award. We conclude that they do not. The courts
may enforce the award. And the employer must reinstate,
rather than discharge, the employee.

*Briefs of amici curiae urging reversal were filed for the Air Transport
Association of America et al. by John J. Gallagher and Neal D. Mollen;
for the Equal Employment Advisory Council by Robert E. Williams and
Ann Elizabeth Reesman; for Exxon Mobile Corp. by Walter E. Dellinger
and John F. Dawm; and for the Institute for a Drug-Free Workplace by
Peter A. Susser.

Theodore J. St. Antoine, John Kagel, and David E. Feller filed a brief for
the National Academy of Arbitrators as amicus curiae urging affirmance.
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Petitioner, Eastern Associated Coal Corp., and respond-
ent, United Mine Workers of America, are parties to a
collective-bargaining agreement with arbitration provisions.
The agreement specifies that, in arbitration, in order to dis-
charge an employee, Eastern must prove it has “just cause.”
Otherwise the arbitrator will order the employee reinstated.
The arbitrator’s decision is final. App. 28-31.

James Smith worked for Eastern as a member of a road
crew, a job that required him to drive heavy trucklike vehi-
cles on public highways. As a truck driver, Smith was sub-
ject to Department of Transportation (DOT) regulations
requiring random drug testing of workers engaged in
“safety-sensitive” tasks. 49 CFR §§382.301, 382.305 (1999).

In March 1996, Smith tested positive for marijuana.
Eastern sought to discharge Smith. The union went to arbi-
tration, and the arbitrator concluded that Smith’s positive
drug test did not amount to “just cause” for discharge. In-
stead the arbitrator ordered Smith’s reinstatement, provided
that Smith (1) accept a suspension of 30 days without pay,
(2) participate in a substance-abuse program, and (3) undergo
drug tests at the discretion of Eastern (or an approved
substance-abuse professional) for the next five years.

Between April 1996 and January 1997, Smith passed
four random drug tests. But in July 1997 he again tested
positive for marijuana. KEastern again sought to discharge
Smith. The union again went to arbitration, and the arbi-
trator again concluded that Smith’s use of marijuana did not
amount to “just cause” for discharge, in light of two mitigat-
ing circumstances. First, Smith had been a good employee
for 17 years. App. to Pet. for Cert. 26a—27a. And, second,
Smith had made a credible and “very personal appeal under
oath . .. concerning a personal/family problem which caused
this one time lapse in drug usage.” Id., at 28a.

The arbitrator ordered Smith’s reinstatement provided
that Smith (1) accept a new suspension without pay, this time
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for slightly more than three months; (2) reimburse Eastern
and the union for the costs of both arbitration proceedings;
(3) continue to participate in a substance-abuse program,; (4)
continue to undergo random drug testing; and (5) provide
Eastern with a signed, undated letter of resignation, to take
effect if Smith again tested positive within the next five
years. Id., at 29a.

Eastern brought suit in federal court seeking to have the
arbitrator’s award vacated, arguing that the award contra-
vened a public policy against the operation of dangerous ma-
chinery by workers who test positive for drugs. 66 F. Supp.
2d 796 (SDWYV 1998). The District Court, while recognizing
a strong regulation-based public policy against drug use by
workers who perform safety-sensitive functions, held that
Smith’s conditional reinstatement did not violate that policy.
Id., at 804-805. And it ordered the award’s enforcement.
Id., at 805.

The Court of Appeals for the Fourth Circuit affirmed on
the reasoning of the District Court. 188 F. 3d 501, 1999 WL
635632 (1999) (unpublished). We granted certiorari in light
of disagreement among the Circuits. Compare id., at **1
(holding that public policy does not prohibit “reinstatement
of employees who have used illegal drugs in the past”), with,
e. 9., Exxon Corp. v. Esso Workers’ Union, Inc., 118 F. 3d
841, 852 (CA1 1997) (holding that public policy prohibits en-
forcement of a similar arbitration award). We now affirm
the Fourth Circuit’s determination.

II

Eastern claims that considerations of public policy make
the arbitration award unenforceable. In considering this
claim, we must assume that the collective-bargaining agree-
ment itself calls for Smith’s reinstatement. That is because
both employer and union have granted to the arbitrator the
authority to interpret the meaning of their contract’s lan-
guage, including such words as “just cause.” See Steelwork-
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ers v. Enterprise Wheel & Car Corp., 363 U.S. 593, 599
(1960). They have “bargained for” the “arbitrator’s con-
struction” of their agreement. Ibid. And courts will set
aside the arbitrator’s interpretation of what their agreement
means only in rare instances. Id., at 596. Of course, an ar-
bitrator’s award “must draw its essence from the contract
and cannot simply reflect the arbitrator’s own notions of in-
dustrial justice.” Paperworkers v. Misco, Inc., 484 U. S. 29,
38 (1987). “But as long as [an honest] arbitrator is even ar-
guably construing or applying the contract and acting within
the scope of his authority,” the fact that “a court is convinced
he committed serious error does not suffice to overturn his
decision.” Ibid.; see also Enterprise Wheel, supra, at 596
(the “proper” judicial approach to a labor arbitration award
is to “refusfe] . . . to review the merits”). Eastern does not
claim here that the arbitrator acted outside the scope of his
contractually delegated authority. Hence we must treat the
arbitrator’s award as if it represented an agreement between
Eastern and the union as to the proper meaning of the con-
tract’s words “just cause.” See St. Antoine, Judicial Review
of Labor Arbitration Awards: A Second Look at Enterprise
Wheel and Its Progeny, 75 Mich. L. Rev. 1137, 11565 (1977).
For present purposes, the award is not distinguishable from
the contractual agreement.

We must then decide whether a contractual reinstatement
requirement would fall within the legal exception that makes
unenforceable “a collective-bargaining agreement that is con-
trary to public policy.” W. R. Grace & Co. v. Rubber Work-
ers, 461 U. S. 757, 766 (1983). The Court has made clear that
any such public policy must be “explicit,” “well defined,” and
“dominant.” Ibid. It must be “ascertained ‘by reference
to the laws and legal precedents and not from general con-
siderations of supposed public interests.”” Ibid. (quoting
Muschany v. United States, 324 U. S. 49, 66 (1945)); accord,
Misco, supra, at 43. And, of course, the question to be an-
swered is not whether Smith’s drug use itself violates public
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policy, but whether the agreement to reinstate him does so.
To put the question more specifically, does a contractual
agreement to reinstate Smith with specified conditions, see
App. to Pet. for Cert. 29a, run contrary to an explicit, well-
defined, and dominant public policy, as ascertained by refer-
ence to positive law and not from general considerations of
supposed public interests? See Misco, supra, at 43.

II1

Eastern initially argues that the District Court erred by
asking, not whether the award is “contrary to” public policy
“as ascertained by reference” to positive law, but whether
the award “violates” positive law, a standard Eastern says is
too narrow. We believe, however, that the District Court
correctly articulated the standard set out in W. R. Grace and
Misco, see 66 F. Supp. 2d, at 803 (quoting Misco, supra, at
43), and applied that standard to reach the right result.

We agree, in principle, that courts’ authority to invoke the
public policy exception is not limited solely to instances
where the arbitration award itself violates positive law.
Nevertheless, the public policy exception is narrow and must
satisfy the principles set forth in W. R. Grace and Misco.
Moreover, in a case like the one before us, where two politi-
cal branches have created a detailed regulatory regime in a
specific field, courts should approach with particular caution
pleas to divine further public policy in that area.

Eastern asserts that a public policy against reinstatement
of workers who use drugs can be discerned from an examina-
tion of that regulatory regime, which consists of the Omnibus
Transportation Employee Testing Act of 1991 and DOT’s im-
plementing regulations. The Testing Act embodies a con-
gressional finding that “the greatest efforts must be ex-
pended to eliminate the . . . use of illegal drugs, whether on
or off duty, by those individuals who are involved in [certain
safety-sensitive positions, including] the operation of . . .
trucks.” Pub. L. 102-143, §2(3), 105 Stat. 953. The Act
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adds that “increased testing” is the “most effective deter-
rent” to “use of illegal drugs.” §2(5). It requires the
Secretary of Transportation to promulgate regulations
requiring “testing of operators of commercial motor vehi-
cles for the use of a controlled substance.” 49 U.S.C.
§31306(b)(1)(A) (1994 ed., Supp. III). It mandates suspen-
sion of those operators who have driven a commercial motor
vehicle while under the influence of drugs. 49 U.S.C.
§31310(b)(1)(A) (requiring suspension of at least one year for
a first offense); § 31310(c)(2) (requiring suspension of at least
10 years for a second offense). And DOT’s implementing
regulations set forth sanctions applicable to those who test
positive for illegal drugs. 49 CFR §382.605 (1999).

In Eastern’s view, these provisions embody a strong public
policy against drug use by transportation workers in safety-
sensitive positions and in favor of random drug testing in
order to detect that use. Eastern argues that reinstatement
of a driver who has twice failed random drug tests would
undermine that policy—to the point where a judge must set
aside an employer-union agreement requiring reinstatement.

Eastern’s argument, however, loses much of its force when
one considers further provisions of the Act that make clear
that the Act’s remedial aims are complex. The Act says that
“rehabilitation is a critical component of any testing pro-
gram,” §2(7), 105 Stat. 953, that rehabilitation “should be
made available to individuals, as appropriate,” ibid., and
that DOT must promulgate regulations for “rehabilitation
programs,” 49 U.S.C. §31306(e). The DOT regulations
specifically state that a driver who has tested positive for
drugs cannot return to a safety-sensitive position until (1)
the driver has been evaluated by a “substance abuse pro-
fessional” to determine if treatment is needed, 49 CFR
§382.605(b) (1999); (2) the substance-abuse professional has
certified that the driver has followed any rehabilitation
program prescribed, §382.605(c)(2)(1); and (3) the driver has
passed a return-to-duty drug test, §382.605(c)(1). In addi-
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tion, (4) the driver must be subject to at least six random
drug tests during the first year after returning to the job.
§382.605(c)(2)(ii). Neither the Act nor the regulations for-
bid an employer to reinstate in a safety-sensitive position an
employee who fails a random drug test once or twice. The
congressional and regulatory directives require only that the
above-stated prerequisites to reinstatement be met.

Moreover, when promulgating these regulations, DOT de-
cided not to require employers either to provide rehabilita-
tion or to “hold a job open for a driver” who has tested posi-
tive, on the basis that such decisions “should be left to
management/driver negotiation.” 59 Fed. Reg. 7502 (1994).
That determination reflects basic background labor law
principles, which caution against interference with labor-
management agreements about appropriate employee disci-
pline. See, e.g., California Brewers Assn. v. Bryant, 444
U.S. 598, 608 (1980) (noting that it is “this Nation’s long-
standing labor policy” to give “employers and employees the
freedom through collective bargaining to establish conditions
of employment”).

We believe that these expressions of positive law embody
several relevant policies. As Eastern points out, these poli-
cies include Testing Act policies against drug use by employ-
ees in safety-sensitive transportation positions and in favor
of drug testing. They also include a Testing Act policy fa-
voring rehabilitation of employees who use drugs. And the
relevant statutory and regulatory provisions must be read
in light of background labor law policy that favors determi-
nation of disciplinary questions through arbitration when
chosen as a result of labor-management negotiation.

The award before us is not contrary to these several poli-
cies, taken together. The award does not condone Smith’s
conduct or ignore the risk to public safety that drug use by
truck drivers may pose. Rather, the award punishes Smith
by suspending him for three months, thereby depriving him
of nearly $9,000 in lost wages, Record Doc. 29, App. A, p. 2;
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it requires him to pay the arbitration costs of both sides; it
insists upon further substance-abuse treatment and testing;
and it makes clear (by requiring Smith to provide a signed
letter of resignation) that one more failed test means
discharge.

The award violates no specific provision of any law or reg-
ulation. It is consistent with DOT rules requiring comple-
tion of substance-abuse treatment before returning to work,
see 49 CFR §382.605(c)(2)(1) (1999), for it does not preclude
Eastern from assigning Smith to a non-safety-sensitive posi-
tion until Smith completes the prescribed treatment pro-
gram. It is consistent with the Testing Act’s 1-year and
10-year driving license suspension requirements, for those
requirements apply only to drivers who, unlike Smith, actu-
ally operated vehicles under the influence of drugs. See 49
U. S. C. §§31310(b), (¢c). The award is also consistent with
the Act’s rehabilitative concerns, for it requires substance-
abuse treatment and testing before Smith can return to
work.

The fact that Smith is a recidivist—that he has failed drug
tests twice—is not sufficient to tip the balance in Eastern’s
favor. The award punishes Smith more severely for his sec-
ond lapse. And that more severe punishment, which in-
cluded a 90-day suspension, would have satisfied even a “re-
cidivist” rule that DOT once proposed but did not adopt—a
rule that would have punished two failed drug tests, not with
discharge, but with a driving suspension of 60 days. 57 Fed.
Reg. 59585 (1992). Eastern argues that DOT’s withdrawal
of its proposed rule leaves open the possibility that discharge
is the appropriate penalty for repeat offenders. That argu-
ment fails, however, because DOT based its withdrawal, not
upon a determination that a more severe penalty was
needed, but upon a determination to leave in place, as the
“only driving prohibition period for a controlled substances
violation,” the “completion of rehabilitation requirements
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and a return-to-duty test with a negative result.” 59 Fed.
Reg. 7493 (1994).

Regarding drug use by persons in safety-sensitive posi-
tions, then, Congress has enacted a detailed statute. And
Congress has delegated to the Secretary of Transporta-
tion authority to issue further detailed regulations on that
subject. Upon careful consideration, including public notice
and comment, the Secretary has done so. Neither Congress
nor the Secretary has seen fit to mandate the discharge of
a worker who twice tests positive for drugs. We hesitate
to infer a public policy in this area that goes beyond the
careful and detailed scheme Congress and the Secretary
have created.

We recognize that reasonable people can differ as to
whether reinstatement or discharge is the more appro-
priate remedy here. But both employer and union have
agreed to entrust this remedial decision to an arbitrator.
We cannot find in the Act, the regulations, or any other law
or legal precedent an “explicit,” “well defined,” “dominant”
public policy to which the arbitrator’s decision “runs con-
trary.” Misco, 484 U.S., at 43; W. R. Grace, 461 U. S., at
766. We conclude that the lower courts correctly rejected
Eastern’s public policy claim. The judgment of the Court

of Appeals is
Affirmed.

JUSTICE SCALIA, with whom JUSTICE THOMAS joins,
concurring in the judgment.

I concur in the Court’s judgment, because I agree that no
public policy prevents the reinstatement of James Smith to
his position as a truck driver, so long as he complies with
the arbitrator’s decision, and with those requirements set out
in the Department of Transportation’s regulations. I do not
endorse, however, the Court’s statement that “[wle agree, in
principle, that courts’ authority to invoke the public policy
exception is not limited solely to instances where the arbitra-
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tion award itself violates positive law.” Ante, at 63. No
case is cited to support that proposition, and none could be.
There is not a single decision, since this Court washed its
hands of general common-lawmaking authority, see Erie
R. Co. v. Tompkins, 304 U.S. 64 (1938), in which we have
refused to enforce on “public policy” grounds an agreement
that did not violate, or provide for the violation of, some
positive law. See, e. g., Hurd v. Hodge, 334 U. S. 24 (1948)
(refusing to enforce under the public policy doctrine a re-
strictive covenant that violated Rev. Stat. § 1978, 42 U. S. C.
§1982).

After its dictum opening the door to flaccid public policy
arguments of the sort presented by petitioner here, the
Court immediately posts a giant “Do Not Enter” sign.
“[TThe public policy exception,” it says, “is narrow and must
satisfy the principles set forth in W. R. Grace,” ante, at 63,
which require that the applicable public policy be “explicit,”
“well defined,” “dominant,” and “ascertained ‘by reference
to the laws and legal precedents and not from general con-
siderations of supposed public interests,”” W. R. Grace &
Co. v. Rubber Workers, 461 U.S. 757, 766 (1983) (quoting
Muschany v. United States, 324 U. S. 49, 66 (1945)). It is
hard to imagine how an arbitration award could violate a
public policy, identified in this fashion, without actually con-
flicting with positive law. If such an award could ever exist,
it would surely be so rare that the benefit of preserving
the courts’ ability to deal with it is far outweighed by the
confusion and uncertainty, and hence the obstructive liti-
gation, that the Court’s Delphic “agree[ment] in principle”
will engender.

The problem with judicial intuition of a public policy that
goes beyond the actual prohibitions of the law is that there
is no way of knowing whether the apparent gaps in the law
are intentional or inadvertent. The final form of a statute
or regulation, especially in the regulated fields where the
public policy doctrine is likely to rear its head, is often the
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result of compromise among various interest groups, result-
ing in a decision to go so far and no farther. One can, of
course, summon up a parade of horribles, such as an arbitra-
tion award ordering an airline to reinstate an alcoholic pilot
who somehow escapes being grounded by force of law. But
it seems to me we set our face against judicial correction of
the omissions of the political branches when we declined the
power to define common-law offenses. See United States v.
Hudson, 7 Cranch 32 (1812). Surely the power to invalidate
a contract providing for actions that are not contrary to law
(but “ought” to be) is less important to the public welfare
than the power to prohibit harmful acts that are not contrary
to law (but “ought” to be). And it is also less efficacious,
since it depends upon the willingness of one of the parties to
the contract to assert the public policy interest. (If the air-
line is not terribly concerned about reinstating an alcoholic
pilot, the courts will have no opportunity to prevent the re-
instatement.) The horribles that can be imagined—if they
are really so horrible and ever come to pass—can readily
be corrected by Congress or the agency, with no problem
of retroactivity. Supervening law is always grounds for the
dissolution of a contractual obligation. See Restatement
(Second) of Contracts §264 (1979).

In sum, it seems to me that the game set in play by the
Court’s dictum endorsing “in principle” the power of federal
courts to enunciate public policy is not worth the candle.
Agreeing with the reasoning of the Court except insofar as
this principle is concerned, I concur only in the judgment.



70

OCTOBER TERM, 2000

Syllabus

BUSH v». PALM BEACH COUNTY CANVASSING
BOARD ET AL.

CERTIORARI TO THE SUPREME COURT OF FLORIDA
No. 00-836. Argued December 1, 2000—Decided December 4, 2000

The day after the November 7, 2000, Presidential election, the Florida

Division of Elections reported that petitioner, Governor George W.
Bush, had received 1,784 more votes than respondent Vice President
Albert Gore, Jr. Under the Florida Election Code, an automatic ma-
chine recount occurred, resulting in a much smaller margin of victory
for Bush. Gore then exercised his statutory right to submit written
requests for manual recounts to the canvassing boards of four Florida
counties, see Fla. Stat. §102.166, and subsequently joined in this suit
to require manual recounts and the certification of the recount results.
Among other things, the Florida Circuit Court held that §102.111’s
7-day recount deadline was mandatory, but that the Volusia County
board could amend its returns at a later date, and ruled that the Secre-
tary of State (Secretary), after considering all attendant facts and
circumstances, could exercise her discretion in deciding whether to
include the late amended returns in the statewide certification. After
the Secretary rejected the four counties’ requests to make late filings,
the Circuit Court denied an emergency motion by the Florida Demo-
cratic Party and Gore, ruling that the Secretary had not acted arbi-
trarily and had exercised her discretion in a reasonable manner consist-
ent with the court’s earlier ruling. The First District Court of Appeal
certified the matter to the Florida Supreme Court, which, inter alia,
enjoined the Secretary and the Elections Canvassing Commission from
certifying the election results and declaring a winner until further
order; held that a discrepancy between the machine returns and a sam-
ple manual recount was sufficient to trigger the statutory provisions for
a full manual recount; and ruled that §102.112, which provides that the
Secretary “may . . . ignor[e]” late election returns, controlled over the
conflicting provision in §102.111, which specifies that the Secretary
“shall . . . ignor[e]” such returns. Relying in part on the right to vote
set forth in the State Constitution, the court concluded that the Secre-
tary may reject late manual recounts only under limited circumstances.
Invoking its equitable powers, the court imposed a November 26 dead-
line for a return of ballot counts, thereby effectively extending by 12
days §102.111’s 7-day deadline, and directed the Secretary to accept
manual counts submitted prior to that deadline.
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Held: In light of considerable uncertainty as to the precise grounds for
decision, the judgment of the Florida Supreme Court is vacated, and
the case is remanded. This Court generally defers to a state court’s
interpretation of a state statute. But in the case of a state law ap-
plicable not only to elections to state offices, but also to the selection
of Presidential electors, the state legislature is not acting solely under
the authority given it by the State, but by virtue of a direct grant
of authority under Art. II, §1, cl. 2, of the United States Constitution,
which requires each State to appoint its electors “in such Manner as the
Legislature thereof may direct.” Insertion of those words into that
Clause, while operating as a limitation upon the State in respect of any
attempt to circumscribe the legislative power, cannot be held to operate
as a limitation on that power itself. McPherson v. Blacker, 146 U. S.
1, 25. Review of the opinion below reveals considerable uncertainty as
to the precise grounds for the decision. See Minnesota v. National
Tea Co., 309 U. S. 551, 555. Specifically, this Court is unclear both as
to the extent to which the Florida Supreme Court saw the Florida Con-
stitution as circumscribing the legislature’s authority under Art. II, §1,
cl. 2, and as to the consideration the Florida court accorded to 3 U. S. C.
§5, which contains a federal-law principle that would assure finality of
the State’s determination if made pursuant to a state law in effect before
the election. That is sufficient reason for this Court to decline at this
time to review the federal questions asserted to be present. See 309
U.S., at 555. While state courts must be free to interpret their state
constitutions, it is equally important that ambiguous or obscure state-
court adjudications not stand as barriers to a determination by this
Court of the validity of state action under the Federal Constitution.
Intelligent exercise of the Court’s appellate powers compels it to ask for
the elimination of the obscurities and ambiguities from the opinions in
such cases. Id., at 55T7.

772 So. 2d 1220, vacated and remanded.

Theodore B. Olson argued the cause for petitioner. With
him on the briefs were Terence P. Ross, Douglas R. Cox,
Thomas G. Hungar, Mark A. Perry, Benjamin L. Ginsberg,
Michael A. Carvin, Barry Richard, John F. Manning, Wil-
liam K. Kelley, Bradford R. Clark, George J. Terwilliger
111, Timothy E. Flanigan, and Marcos D. Jiménez. Joseph
P. Klock, Jr., argued the cause for Katherine Harris et al.,
respondents under this Court’s Rule 12.6, in support of peti-
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Counsel

tioner. With him on the briefs were John W. Little 111,
Ricardo M. Martinez-Cid, and Bill L. Bryant, Jr.

Paul F. Hancock, Deputy Attorney General of Florida,
argued the cause for respondent Butterworth, Attorney
General of Florida. With him on the brief were Mr. Butter-
worth, pro se, and Jason Vail and Kimberly J. Tucker, As-
sistant Attorneys General. Laurence H. Tribe argued the
cause for respondents Gore et al. With him on the briefs
were David Boies, Kathleen M. Sullivan, Thomas C. Gold-
stein, Teresa Wynn Roseborough, James A. Orr, Andrew
J. Pincus, Kendall Coffey, Jonathan S. Massey, and Peter J.
Rubin. Samuel S. Goren, Edward A. Dion, and Tamara M.
Scrudders filed a brief for respondents Broward County Can-
vassing Board et al. Bruce S. Rogow, Beverly A. Pohl, and
Denise D. Dytrych filed a brief for respondent Palm Beach
County Canvassing Board.*

*Briefs of amici curiae urging reversal were filed for the State of
Alabama et al. by Bill Pryor, Attorney General of Alabama, and Margaret
L. Fleming, John J. Park, Jr., Charles B. Campbell, Scott L. Rouse,
A. Vernon Barnett IV, and Richard E. Trewhella, Jr., Assistant Attor-
neys General; for the Commonwealth of Virginia et al. by Mark L. Earley,
Attorney General of Virginia, Randolph A. Beales, Chief Deputy Attor-
ney General, William Henry Hurd, Solicitor General, Judith Williams
Jagdmann, Deputy Attorney General, Siran S. Faulders and Maureen
Riley Matsen, Senior Assistant Attorneys General, Eleanor Anne Ches-
ney, Anthony P. Meredith, and Valerie L. Myers, Assistant Attorneys
General, Charlie Condon, Attorney General of South Carolina, and Don
Stenberg, Attorney General of Nebraska; and for William H. Haynes et al.
by Jay Alan Sekulow, Thomas P. Monaghan, Stuart J. Roth, Colby M.
May, James M. Henderson, Sr., David A. Cortman, Griffin B. Bell, Paul
D. Clement, and Jeffrey S. Bucholtz.

Steven R. Shapiro, Laughlin McDonald, and James K. Green filed a
brief for the American Civil Liberties Union as amicus curiae urging
affirmance.

Briefs of amici curiae were filed for the Florida Senate et al. by Charles
Fried, Einer Elhauge, and Roger J. Magnuson; for the State of Iowa et al.
by Thomas J. Miller, Attorney General of lowa, Dennis W. Johnson, Solic-
itor General, and Tam B. Ormiston, Deputy Attorney General, and by the
Attorneys General for their respective States as follows: Bill Lockyer of
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PER CURIAM.

The Supreme Court of the State of Florida interpreted
its elections statutes in proceedings brought to require
manual recounts of ballots, and the certification of the re-
count results, for votes cast in the quadrennial Presidential
election held on November 7, 2000. Governor George W.
Bush, Republican candidate for the Presidency, filed a peti-
tion for certiorari to review the Florida Supreme Court de-
cision. We granted certiorari on two of the questions pre-
sented by petitioner: whether the decision of the Florida
Supreme Court, by effectively changing the State’s elector
appointment procedures after election day, violated the Due
Process Clause or 3 U. S. C. §5, and whether the decision of
that court changed the manner in which the State’s electors
are to be selected, in violation of the legislature’s power to
designate the manner for selection under Art. II, §1, cl. 2, of
the United States Constitution. Post, p. 1004.

On November 8, 2000, the day following the Presidential
election, the Florida Division of Elections reported that
Governor Bush had received 2,909,135 votes, and respond-
ent Democrat Vice President Albert Gore, Jr., had received
2,907,351, a margin of 1,784 in Governor Bush’s favor.
Under Fla. Stat. §102.141(4) (2000), because the margin of
victory was equal to or less than one-half of one percent
of the votes cast, an automatic machine recount occurred.
The recount resulted in a much smaller margin of victory
for Governor Bush. Vice President Gore then exercised his

California, Richard Blumenthal of Connecticut, Farl I. Anzar of Hawaii,
Karen M. Freeman-Wilson of Indiana, Andrew Ketterer of Maine, J. Jo-
seph Curramn, Jr., of Maryland, Thomas F. Reilly of Massachusetts, Joseph
P. Mazurek of Montana, Frankie Sue Del Papa of Nevada, Patricia A.
Madrid of New Mexico, Drew Edmondson of Oklahoma, Hardy Myers
of Oregon, and Sheldon Whitehouse of Rhode Island; for the American
Civil Rights Union by John C. Armor and Peter Ferrara; for the Coalition
for Local Sovereignty by Kenneth B. Clark; and for the Disenfranchised
Voters in the USA et al. by Ilise Levy Feitshans.
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statutory right to submit written requests for manual re-
counts to the canvassing board of any county. See § 102.166.
He requested recounts in four counties: Volusia, Palm Beach,
Broward, and Miami-Dade.

The parties urged conflicting interpretations of the Flor-
ida Election Code respecting the authority of the canvass-
ing boards, the Secretary of State (hereinafter Secretary),
and the Elections Canvassing Commission. On November
14, in an action brought by Volusia County, and joined by
the Palm Beach County Canvassing Board, Vice President
Gore, and the Florida Democratic Party, the Florida Circuit
Court ruled that the statutory 7-day deadline was manda-
tory, but that the Volusia board could amend its returns at a
later date. The court further ruled that the Secretary, after
“considering all attendant facts and circumstances,” App. to
Pet. for Cert. 49a, could exercise her discretion in deciding
whether to include the late amended returns in the state-
wide certification.

The Secretary responded by issuing a set of criteria by
which she would decide whether to allow a late filing. The
Secretary ordered that, by 2 p.m. the following day, Novem-
ber 15, any county desiring to forward late returns submit a
written statement of the facts and circumstances justify-
ing a later filing. Four counties submitted statements, and,
after reviewing the submissions, the Secretary determined
that none justified an extension of the filing deadline. On
November 16, the Florida Democratic Party and Vice Presi-
dent Gore filed an emergency motion in the state court, ar-
guing that the Secretary had acted arbitrarily and in con-
tempt of the court’s earlier ruling. The following day, the
court denied the motion, ruling that the Secretary had not
acted arbitrarily and had exercised her discretion in a rea-
sonable manner consistent with the court’s earlier ruling.
The Democratic Party and Vice President Gore appealed
to the First District Court of Appeal, which certified the
matter to the Florida Supreme Court. That court accepted
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jurisdiction and sua sponte entered an order enjoining the
Secretary and the Elections Canvassing Commission from
finally certifying the results of the election and declaring a
winner until further order of that court.

The Supreme Court, with the expedition requisite for the
controversy, issued its decision on November 21. Palm
Beach County Canvassing Bd. v. Harris, 772 So. 2d 1220
(2000). As the court saw the matter, there were two princi-
pal questions: whether a discrepancy between an original
machine return and a sample manual recount resulting from
the way a ballot has been marked or punched is an “error
in vote tabulation” justifying a full manual recount; and how
to reconcile what it spoke of as two conflicts in Florida’s
election laws: (a) between the timeframe for conducting a
manual recount under Fla. Stat. §102.166 (2000) and the
timeframe for submitting county returns under §§102.111
and 102.112, and (b) between §102.111, which provides that
the Secretary “shall . . . ignor[e]” late election returns, and
§102.112, which provides that she “may . . . ignor[e]” such
returns.

With regard to the first issue, the court held that, under
the plain text of the statute, a discrepancy between a sample
manual recount and machine returns due to the way in which
a ballot was punched or marked did constitute an “error in
vote tabulation” sufficient to trigger the statutory provisions
for a full manual recount.

With regard to the second issue, the court held that the
“shall . . . ignor[e]” provision of §102.111 conflicts with the
“may . . . ignor[e]” provision of §102.112, and that the “may
. . . ignor[e]” provision controlled. The court turned to the
questions whether and when the Secretary may ignore late
manual recounts. The court relied in part upon the right
to vote set forth in the Declaration of Rights of the Florida
Constitution in concluding that late manual recounts could be
rejected only under limited circumstances. The court then
stated: “[Blecause of our reluctance to rewrite the Florida
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Election Code, we conclude that we must invoke the equi-
table powers of this Court to fashion a remedy . ...” 772
So. 2d, at 1240. The court thus imposed a deadline
of November 26, at 5 p.m., for a return of ballot counts.
The 7-day deadline of §102.111, assuming it would have
applied, was effectively extended by 12 days. The court
further directed the Secretary to accept manual counts sub-
mitted prior to that deadline.

As a general rule, this Court defers to a state court’s inter-
pretation of a state statute. But in the case of a law enacted
by a state legislature applicable not only to elections to state
offices, but also to the selection of Presidential electors, the
legislature is not acting solely under the authority given it
by the people of the State, but by virtue of a direct grant of
authority made under Art. I, §1, cl. 2, of the United States
Constitution. That provision reads:

“Each State shall appoint, in such Manner as the Leg-
islature thereof may direct, a Number of Electors, equal
to the whole Number of Senators and Representatives
to which the State may be entitled in the Congress . ...”

Although we did not address the same question petitioner
raises here, in McPherson v. Blacker, 146 U. S. 1, 25 (1892),
we said:

“[Art. II, §1, cl. 2,] does not read that the people or the
citizens shall appoint, but that ‘each State shall’; and if
the words ‘in such manner as the legislature thereof may
direct,” had been omitted, it would seem that the legisla-
tive power of appointment could not have been success-
fully questioned in the absence of any provision in the
state constitution in that regard. Hence the insertion
of those words, while operating as a limitation upon the
State in respect of any attempt to circumscribe the leg-
islative power, cannot be held to operate as a limitation
on that power itself.”
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There are expressions in the opinion of the Supreme Court
of Florida that may be read to indicate that it construed
the Florida Election Code without regard to the extent to
which the Florida Constitution could, consistent with Art. I1,
§1, cl. 2, “circumscribe the legislative power.” The opinion
states, for example, that “[t]o the extent that the Legislature
may enact laws regulating the electoral process, those laws
are valid only if they impose no ‘unreasonable or unneces-
sary’ restraints on the right of suffrage” guaranteed by the
State Constitution. 772 So. 2d, at 1236. The opinion also
states that “[blecause election laws are intended to facilitate
the right of suffrage, such laws must be liberally construed
in favor of the citizens’ right to vote . ...” Id., at 1237.
In addition, 3 U. S. C. §5 provides in pertinent part:

“If any State shall have provided, by laws enacted
prior to the day fixed for the appointment of the elec-
tors, for its final determination of any controversy or
contest concerning the appointment of all or any of the
electors of such State, by judicial or other methods or
procedures, and such determination shall have been
made at least six days before the time fixed for the meet-
ing of the electors, such determination made pursuant
to such law so existing on said day, and made at least
six days prior to said time of meeting of the electors,
shall be conclusive, and shall govern in the counting of
the electoral votes as provided in the Constitution, and
as hereinafter regulated, so far as the ascertainment of
the electors appointed by such State is concerned.”

The parties before us agree that whatever else may be the
effect of this section, it creates a “safe harbor” for a State
insofar as congressional consideration of its electoral votes
is concerned. If the state legislature has provided for final
determination of contests or controversies by a law made
prior to election day, that determination shall be conclu-
sive if made at least six days prior to said time of meeting
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of the electors. The Florida Supreme Court cited 3 U. S. C.
§§1-10 in a footnote of its opinion, 772 So. 2d, at 1238, n. 55,
but did not discuss §5. Since §5 contains a principle of
federal law that would assure finality of the State’s de-
termination if made pursuant to a state law in effect before
the election, a legislative wish to take advantage of the “safe
harbor” would counsel against any construction of the Elec-
tion Code that Congress might deem to be a change in the
law.

After reviewing the opinion of the Florida Supreme Court,
we find “that there is considerable uncertainty as to the
precise grounds for the decision.” Minnesota v. National
Tea Co., 309 U. S. 551, 555 (1940). This is sufficient reason
for us to decline at this time to review the federal questions
asserted to be present. See ibid.

“It is fundamental that state courts be left free and un-
fettered by us in interpreting their state constitutions.
But it is equally important that ambiguous or obscure
adjudications by state courts do not stand as barriers
to a determination by this Court of the validity under
the federal constitution of state action. Intelligent ex-
ercise of our appellate powers compels us to ask for
the elimination of the obscurities and ambiguities from
the opinions in such cases.” Id., at 557.

Specifically, we are unclear as to the extent to which the
Florida Supreme Court saw the Florida Constitution as cir-
cumscribing the legislature’s authority under Art. II, §1,
cl. 2. We are also unclear as to the consideration the Florida
Supreme Court accorded to 3 U.S. C. §5. The judgment of
the Supreme Court of Florida is therefore vacated, and the
case is remanded for further proceedings not inconsistent
with this opinion.

It is so ordered.
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No. 99-1235. Argued October 3, 2000—Decided December 11, 2000

Respondent Randolph’s mobile home financing agreement with petitioners,
financial institutions, required that Randolph buy insurance protecting
petitioners from the costs of her default and also provided that all dis-
putes under the contract would be resolved by binding arbitration.
Randolph later sued petitioners, alleging that they violated the Truth
in Lending Act (TILA) by failing to disclose the insurance requirement
as a finance charge and that they violated the Equal Credit Opportunity
Act by requiring her to arbitrate her statutory causes of action.
Among its rulings, the District Court granted petitioners’ motion to
compel arbitration, dismissed Randolph’s claims with prejudice, and de-
nied her request for reconsideration, which asserted that she lacked the
resources to arbitrate, and as a result, would have to forgo her claims
against petitioners. The Eleventh Circuit held that it had jurisdiction
to review the District Court’s order under § 16(a)(3) of the Federal Arbi-
tration Act (FAA), which allows appeals from “a final decision with re-
spect to an arbitration that is subject to this title.” The court deter-
mined that a final, appealable order within this provision is one that
disposes of all the issues framed by the litigation, leaving nothing to be
done but execute the order, and found the District Court’s order within
that definition. Determining also that the arbitration agreement failed
to provide the minimum guarantees that Randolph could vindicate her
statutory rights under the TILA, the court observed that the agreement
was silent with respect to payment of arbitration expenses, and there-
fore held the agreement unenforceable because it posed a risk that Ran-
dolph’s ability to vindicate her statutory rights would be undone by
“steep” arbitration costs.

Held:

1. Where, as here, the District Court has ordered the parties to pro-
ceed to arbitration, and dismissed all the claims before it, the decision
is “final” under §16(a)(3), and therefore appealable. The term “final
decision” has a well-developed and longstanding meaning: It is a decision
that ends the litigation on the merits and leaves nothing more for the
court to do but execute the judgment. E.g., Digital Equipment Corp.
v. Desktop Direct, Inc., 511 U. S. 863, 867. Because the FAA does not
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define “a final decision with respect to an arbitration” or otherwise sug-
gest that the ordinary meaning of “final decision” should not apply, this
Court accords the term its well-established meaning. See Evans v.
United States, 504 U.S. 255, 259-260. The District Court’s order
plainly falls within that meaning because it disposed of the entire case
on the merits and left no part of it pending before the court. The fact
that the FAA permits parties to arbitration agreements to bring a sepa-
rate proceeding to enter judgment on an arbitration award once it is
made (or to vacate or modify it) does not vitiate the finality of the Dis-
trict Court’s resolution of the claims below. Moreover, this Court dis-
agrees with petitioners’ contention that the phrase “final decision” does
not include an order compelling arbitration and dismissing the other
claims in the action when that order occurs in an “embedded” proceed-
ing, such as this one, involving both an arbitration request and other
claims for relief, as distinguished from an “independent” proceeding in
which a request to order arbitration is the sole issue before the court.
It does not appear that, at the time of §16(a)(3)’s enactment, Court of
Appeals decisions attaching significance to this independent/embedded
distinction, and its consequences for finality, were so firmly established
that this Court should assume Congress meant to incorporate them into
§16(a)(3). Certainly the statute’s plain language does not suggest such
an intent. Pp. 84-89.

2. Randolph’s agreement to arbitrate is not rendered unenforceable
simply because it says nothing about arbitration costs, and thus fails to
provide her protection from potentially substantial costs of pursuing her
federal statutory claims in the arbitral forum. In light of the FAA’s
purpose to reverse longstanding judicial hostility to arbitration agree-
ments and to place them on the same footing as other contracts, Gilmer
v. Interstate/Johmson Lane Corp., 500 U. S. 20, 24, this Court has recog-
nized that federal statutory claims can be appropriately resolved
through arbitration and has enforced agreements involving such claims,
see, e. ¢., Rodriguez de Quijas v. Shearson/American Express, Inc., 490
U.S. 477. In determining whether such claims may be arbitrated, the
Court asks whether the parties agreed to submit the claims to arbitra-
tion and whether Congress has evinced an intention to preclude a
waiver of judicial remedies for the statutory rights at issue. See, e. g.,
Gilmer, supra, at 26. Here, it is undisputed that the parties agreed to
arbitrate all claims relating to their contract, including claims involving
statutory rights, and Randolph does not contend that the TILA evinces
an intention to preclude a waiver of judicial remedies. She contends
instead that the arbitration agreement’s silence with respect to costs
creates a “risk” that she will be required to bear prohibitive arbitration
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costs, and thereby be unable to vindicate her statutory rights in arbitra-
tion. Although the existence of large arbitration costs may well pre-
clude a litigant like Randolph from effectively vindicating such rights,
the record does not show that Randolph will bear such costs if she goes
to arbitration. Indeed, it contains hardly any information on the mat-
ter, revealing only the agreement’s silence on the subject. That fact
alone is plainly insufficient to render it unenforceable. To invalidate
the agreement would undermine the liberal federal policy favoring ar-
bitration agreements, Moses H. Cone Memorial Hospital v. Mercury
Constr. Corp., 460 U. S. 1, 24, and would conflict with this Court’s hold-
ings that the party resisting arbitration bears the burden of proving
that Congress intended to preclude arbitration of the statutory claims
at issue, see, e. 9., Gilmer, supra, at 26. Thus, a party seeking to invali-
date an arbitration agreement on the ground that arbitration would be
prohibitively expensive bears the burden of showing the likelihood of
incurring such costs. Randolph did not meet that burden. The Court
need not discuss how detailed such a showing would have to be, for in
this case, there was no timely showing at all on the point. Pp. 89-92.

178 F. 3d 1149, affirmed in part and reversed in part.

REHNQUIST, C. J., delivered the opinion of the Court, Part II of which
was unanimous and Parts I and III of which were joined by O’CONNOR,
ScaLiA, KENNEDY, and THOMAS, JJ. GINSBURG, J., filed an opinion con-
curring in part and dissenting in part, in which STEVENS and SOUTER, JJ.,
joined, and in which BREYER, J., joined as to Parts I and III, post, p. 92.

Carter G. Phillips argued the cause for petitioners. With
him on the briefs were Paul J. Zidlicky, Robert A. Huffaker,
and William H. Webster.

Joseph M. Sellers argued the cause for respondent. With
him on the brief were Suzette M. Malveaux, Deborah J.
Vagins, C. Knox McLaney 111, and Lynn W. Jinks I11*

*Briefs of amici curiae urging reversal were filed for the Alabama Man-
ufactured Housing Institute by Robert E. Sasser; for the American Arbi-
tration Association by Florence Peterson, John M. Townsend, Daniel
Wolf, and James H. Carter; for the American Bankers Association et al.
by Christopher R. Lipsett, Eric J. Mogilnicki, and Todd Zubler; and for
the Equal Employment Advisory Council by Ann Elizabeth Reesman.

Briefs of amici curiae urging affirmance were filed for the Consumers
Union of the United States by Sally J. Greenberg; for Public Citizen by
Alan B. Morrison and Paul Levy; for Trial Lawyers for Public Justice
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CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

In this case we first address whether an order compelling
arbitration and dismissing a party’s underlying claims is a
“final decision with respect to an arbitration” within the
meaning of §16(a)(3) of the Federal Arbitration Act, 9
U.S. C. §16(a)(3), and thus is immediately appealable pur-
suant to that Act. Because we decide that question in the
affirmative, we also address the question whether an arbitra-
tion agreement that does not mention arbitration costs and
fees is unenforceable because it fails to affirmatively protect
a party from potentially steep arbitration costs. We con-
clude that an arbitration agreement’s silence with respect to
such matters does not render the agreement unenforceable.

I

Respondent Larketta Randolph purchased a mobile home
from Better Cents Home Builders, Inec., in Opelika, Alabama.
She financed this purchase through petitioners Green Tree
Financial Corporation and its wholly owned subsidiary,
Green Tree Financial Corp.-Alabama. Petitioners’ Manu-
factured Home Retail Installment Contract and Security
Agreement required that Randolph buy Vendor’s Single In-
terest insurance, which protects the vendor or lienholder
against the costs of repossession in the event of default.
The agreement also provided that all disputes arising from,

et al. by F. Paul Bland, Jr., Arthur H. Bryant, and Jeffrey White; and for
Terry Johnson et al. by Daniel A. Edelman and James O. Latturner.

Briefs of amici curiae were filed for the Chamber of Commerce of the
United States of America by Alan S. Kaplinsky, David H. Pittinsky,
Thomas B. Roberts, and Robin S. Conrad; for the National Arbitration
Forum by Edward C. Anderson, David F. Herr, and Michael C. McCarthy;
for the National Association of Consumer Advocates by Patricia Sturde-
vant and Michael D. Donovan; and for AARP et al. by Stacy Canan, Jean
Constantine-Davis, Nina F. Simon, Deborah Zuckerman, Michael R.
Schuster, and Elizabeth Renuart.
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or relating to, the contract, whether arising under case law
or statutory law, would be resolved by binding arbitration.!

Randolph later sued petitioners, alleging that they vio-
lated the Truth in Lending Act (TILA), 15 U. S. C. §1601 et
seq., by failing to disclose as a finance charge the Vendor’s
Single Interest insurance requirement. She later amended
her complaint to add a claim that petitioners violated the
Equal Credit Opportunity Act, 15 U. S. C. §§1691-1691f, by
requiring her to arbitrate her statutory causes of action.
She brought this action on behalf of a similarly situated class.
In lieu of an answer, petitioners filed a motion to compel
arbitration, to stay the action, or, in the alternative, to dis-
miss. The District Court granted petitioners’ motion to
compel arbitration, denied the motion to stay, and dismissed
Randolph’s claims with prejudice. The District Court also
denied her request to certify a class. 991 F. Supp. 1410 (MD
Ala. 1997). She requested reconsideration, asserting that

1The arbitration provision states in pertinent part: “All disputes, claims,
or controversies arising from or relating to this Contract or the relation-
ships which result from this Contract, or the validity of this arbitration
clause or the entire contract, shall be resolved by binding arbitration by
one arbitrator selected by Assignee with consent of Buyer(s). This arbi-
tration Contract is made pursuant to a transaction in interstate commerce,
and shall be governed by the Federal Arbitration Act at 9 U. S. C. Section
1. Judgment upon the award rendered may be entered in any court hav-
ing jurisdiction. The parties agree and understand that they choose arbi-
tration instead of litigation to resolve disputes. The parties understand
that they have a right or opportunity to litigate disputes through a court,
but that they prefer to resolve their disputes through arbitration, except
as provided herein. THE PARTIES VOLUNTARILY AND KNOW-
INGLY WAIVE ANY RIGHT THEY HAVE TO A JURY TRIAL
EITHER PURSUANT TO ARBITRATION UNDER THIS CLAUSE
OR PURSUANT TO A COURT ACTION BY ASSIGNEE (AS PRO-
VIDED HEREIN). The parties agree and understand that all disputes
arising under case law, statutory law, and all other laws, including, but not
limited to, all contract, tort, and property disputes, will be subject to bind-
ing arbitration in accord with this Contract. The parties agree and un-
derstand that the arbitrator shall have all powers provided by the law and
the Contract.” Joint Lodging 37.
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she lacked the resources to arbitrate and, as a result, would
have to forgo her claims against petitioners. See Plaintiff’s
Motion for Reconsideration, Record Doc. No. 53, p. 9. The
District Court denied reconsideration. 991 F. Supp., at
1425-1426. Randolph appealed.

The Court of Appeals for the Eleventh Circuit first held
that it had jurisdiction to review the District Court’s order
because that order was a final decision. 178 F. 3d 1149
(1999). The Court of Appeals looked to § 16 of the Federal
Arbitration Act (FAA), 9 U. S. C. §16, which governs appeal
from a district court’s arbitration order, and specifically
§16(a)(3), which allows appeal from “a final decision with re-
spect to an arbitration that is subject to this title.” The
court determined that a final, appealable order within the
meaning of the FAA is one that disposes of all the issues
framed by the litigation, leaving nothing to be done but exe-
cute the order. The Court of Appeals found the District
Court’s order within that definition.

The court then determined that the arbitration agreement
failed to provide the minimum guarantees that respondent
could vindicate her statutory rights under the TILA. Criti-
cal to this determination was the court’s observation that the
arbitration agreement was silent with respect to payment of
filing fees, arbitrators’ costs, and other arbitration expenses.
On that basis, the court held that the agreement to arbitrate
posed a risk that respondent’s ability to vindicate her statu-
tory rights would be undone by “steep” arbitration costs, and
therefore was unenforceable. We granted certiorari, 529
U. S. 1052 (2000), and we now affirm the Court of Appeals
with respect to the first conclusion, and reverse it with re-
spect to the second.

II

Section 16 of the Federal Arbitration Act, enacted in 1988,
governs appellate review of arbitration orders. 9 U.S.C.
§16. It provides:
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“(a) An appeal may be taken from—

“(1) an order—

“(A) refusing a stay of any action under section 3 of
this title,

“(B) denying a petition under section 4 of this title to
order arbitration to proceed,

“(C) denying an application under section 206 of this
title to compel arbitration,

“D) confirming or denying confirmation of an award
or partial award, or

“(E) modifying, correcting, or vacating an award;

“(2) an interlocutory order granting, continuing, or
modifying an injunction against an arbitration that is
subject to this title; or

“(3) afinal decision with respect to an arbitration that
is subject to this title.

“(b) Except as otherwise provided in section 1292(b)
of title 28, an appeal may not be taken from an interlocu-
tory order—

“(1) granting a stay of any action under section 3 of
this title;

“(2) directing arbitration to proceed under section 4
of this title;

“(3) compelling arbitration under section 206 of this
title; or

“(4) refusing to enjoin an arbitration that is subject
to this title.”

The District Court’s order directed that arbitration pro-
ceed and dismissed respondent’s claims for relief. The ques-
tion before us, then, is whether that order can be appealed
as “a final decision with respect to an arbitration” within
the meaning of §16(a)(3). Petitioners urge us to hold that
it cannot. They rely, in part, on the FAA’s policy favoring
arbitration agreements and its goal of “mov[ing] the parties
to an arbitrable dispute out of court and into arbitration as
quickly and easily as possible.” Moses H. Cone Memorial



8 GREEN TREE FINANCIAL CORP.-ALA. v. RANDOLPH

Opinion of the Court

Hospital v. Mercury Constr. Corp., 460 U. S. 1, 22 (1983); id.,
at 24. In accordance with that purpose, petitioners point
out, §16 generally permits immediate appeal of orders hos-
tile to arbitration, whether the orders are final or interlocu-
tory, but bars appeal of interlocutory orders favorable to
arbitration.

Section 16(a)(3), however, preserves immediate appeal of
any “final decision with respect to an arbitration,” regardless
of whether the decision is favorable or hostile to arbitration.
And as petitioners and respondent agree, the term “final de-
cision” has a well-developed and longstanding meaning. It
is a decision that “‘ends the litigation on the merits and
leaves nothing more for the court to do but execute the judg-
ment.”” Digital Equipment Corp. v. Desktop Direct, Inc.,
511 U. S. 863, 867 (1994), and Coopers & Lybrand v. Livesay,
437 U.S. 463, 467 (1978) (both quoting Catlin v. United
States, 324 U. S. 229, 233 (1945)). See also St. Louis, I. M. &
S. R. Co. v. Southern Express Co., 108 U. S. 24, 28-29 (1883).
Because the FAA does not define “a final decision with re-
spect to an arbitration” or otherwise suggest that the ordi-
nary meaning of “final decision” should not apply, we accord
the term its well-established meaning. See Evans v. United
States, 504 U. S. 255, 259-260 (1992).

The District Court’s order directed that the dispute be re-
solved by arbitration and dismissed respondent’s claims with
prejudice, leaving the court nothing to do but execute the
judgment. That order plainly disposed of the entire case on
the merits and left no part of it pending before the court.
The FAA does permit parties to arbitration agreements to
bring a separate proceeding in a district court to enter judg-
ment on an arbitration award once it is made (or to vacate
or modify it), but the existence of that remedy does not viti-
ate the finality of the District Court’s resolution of the claims
in the instant proceeding. 9 U.S.C. §§9, 10, 11. The Dis-
trict Court’s order was therefore “a final decision with re-
spect to an arbitration” within the meaning of § 16(a)(3), and
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an appeal may be taken.? See Sears, Roebuck & Co. v.
Mackey, 351 U. S. 427, 431 (1956) (explaining that had the
District Court dismissed all the claims in an action, its deci-
sion would be final and appealable); Catlin, supra, at 236
(noting that had petitioners’ motion to dismiss been granted
and a judgment of dismissal entered, “clearly there would
have been an end of the litigation and appeal would lie . . .”).

Petitioners contend that the phrase “final decision” does
not include an order compelling arbitration and dismissing
the other claims in the action, when that order occurs in an
“embedded” proceeding, such as this one. Brief for Petition-
ers 26. “Embedded” proceedings are simply those actions
involving both a request for arbitration and other claims for
relief. “Independent” proceedings, by contrast, are actions
in which a request to order arbitration is the sole issue be-
fore the court. Those Courts of Appeals attaching signifi-
cance to this distinction hold that an order compelling arbi-
tration in an “independent” proceeding is final within the
meaning of §16(a)(3), but that such an order in an “embed-
ded” proceeding is not, even if the district court dismisses
the remaining claims.? Petitioners contend that the distinc-

2Had the District Court entered a stay instead of a dismissal in this
case, that order would not be appealable. 9 U. S. C. §16(b)(1). The ques-
tion whether the District Court should have taken that course is not be-
fore us, and we do not address it.

3The majority of Courts of Appeals have so opined, contrary to the
instant decision of the Court of Appeals for the Eleventh Circuit. See,
e. 9., Seacoast Motors of Salisbury, Inc. v. Chrysler Corp., 143 F. 3d 626,
628-629 (CA1 1998); Altman Nursing, Inc. v. Clay Capital Corp., 84 F. 3d
769, 771 (CA5 1996); Napleton v. General Motors Corp., 138 F. 3d 1209,
1212 (CAT 1998); Gammaro v. Thorp Consumer Discount Co., 15 F. 3d 93,
95 (CA8 1994); McCarthy v. Providential Corp., 122 F. 3d 1242, 1244 (CA9
1997). But see Arnold v. Arnold Corp.—Printed Communications for
Business, 920 F. 2d 1269, 1276 (CA6 1990) (order compelling arbitration in
an “embedded” proceeding treated as a final judgment when the District
Court dismissed the action in deference to arbitration and had nothing left
to do but execute the judgment); Armijo v. Prudential Insurance Co. of
America, 72 F. 3d 793, 797 (CA10 1995) (same).
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tion between independent and embedded proceedings and its
consequences for finality were so firmly established at the
time of §16’s enactment that we should assume Congress
meant to incorporate them into §16(a)(3). See Brief for
Petitioners 23-26.

We disagree. It does not appear that, at the time of
§16(a)(3)’s enactment, the rules of finality were firmly estab-
lished in cases like this one, where the District Court both
ordered arbitration and dismissed the remaining claims.*
We also note that at that time, Courts of Appeals did not
have a uniform approach to finality with respect to orders
directing arbitration in “embedded” proceedings.”® The
term “final decision,” by contrast, enjoys a consistent and
longstanding interpretation. Certainly the plain language
of the statutory text does not suggest that Congress in-
tended to incorporate the rather complex independent/

4Seacoast Motors of Salisbury, Inc., supra, at 628 (noting in 1998 that
the Court had not before addressed the question whether a district court
order directing arbitration and dismissing the proceedings was a “final
decision” within the meaning of §16(a)(3)); Napleton, supra, at 1212
(noting in 1998 that the appeal at issue adds an “unfamiliar ingredient”
because the District Court ordered arbitration and dismissed the
proceedings).

5Cincinnati Gas & Elec. Co. v. Benjamin F. Shaw Co., 706 F. 2d 155,
158 (CA6 1983) (rejecting the argument that because a declaratory judg-
ment and other relief was sought in suit where arbitration was ordered,
order to arbitrate should not be appealable); Howard Elec. & Mechani-
cal Co. v. Frank Briscoe Co., 754 F. 2d 847, 849 (CA9 1985) (plaintiff
brought suit for work performed under contract and then sought arbitra-
tion; order compelling arbitration held appealable). Cf. In re Hops Anti-
trust Litigation, 832 F. 2d 470, 472-473 (CA8 1987) (District Court order
requiring arbitration of some claims before it is not a final appealable order
because other matters remained pending before the court); County of
Durham v. Richards & Assocs., Inc., 742 F. 2d 811, 813, n. 3 (CA4 1984)
(noting that a number of Courts of Appeals have held that an order com-
pelling arbitration may be appealed even when it is entered in the course
of a dispute over the underlying claim). See generally 15B C. Wright, A.
Miller, & E. Cooper, Federal Practice and Procedure §3914.17, pp. 19-25
(1992).
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embedded distinection, and its consequences for finality, into
§16(a)(3). We therefore conclude that where, as here, the
District Court has ordered the parties to proceed to arbitra-
tion, and dismissed all the claims before it, that decision
is “final” within the meaning of §16(a)(3), and therefore
appealable.

111

We now turn to the question whether Randolph’s agree-
ment to arbitrate is unenforceable because it says nothing
about the costs of arbitration, and thus fails to provide her
protection from potentially substantial costs of pursuing her
federal statutory claims in the arbitral forum. Section 2 of
the FA A provides that “[a] written provision in any maritime
transaction or a contract evidencing a transaction involving
commerce to settle by arbitration a controversy thereafter
arising out of such contract . . . shall be valid, irrevocable,
and enforceable, save upon such grounds as exist at law or
in equity for the revocation of any contract.” 9 U.S.C. §2.
In considering whether respondent’s agreement to arbitrate
is unenforceable, we are mindful of the FAA’s purpose “to
reverse the longstanding judicial hostility to arbitration
agreements . . . and to place arbitration agreements upon
the same footing as other contracts.” Gilmer v. Interstate/
Johmson Lane Corp., 500 U. S. 20, 24 (1991).

In light of that purpose, we have recognized that fed-
eral statutory claims can be appropriately resolved through
arbitration, and we have enforced agreements to arbitrate
that involve such claims. See, e. g, Rodriguez de Quijas
v. Shearson/American Express, Inc., 490 U.S. 477 (1989)
(Securities Act of 1933); Shearson/American Express Inc. v.
McMahon, 482 U. S. 220 (1987) (Securities Exchange Act of
1934 and Racketeer Influenced and Corrupt Organizations
Act); Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth,
Inc., 473 U. S. 614 (1985) (Sherman Act). We have likewise
rejected generalized attacks on arbitration that rest on “sus-
picion of arbitration as a method of weakening the protec-
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tions afforded in the substantive law to would-be complain-
ants.” Rodriguez de Quijas, supra, at 481. These cases
demonstrate that even claims arising under a statute de-
signed to further important social policies may be arbitrated
because “‘so long as the prospective litigant effectively may
vindicate [his or her] statutory cause of action in the arbitral
forum,”” the statute serves its functions. See Gilmer,
supra, at 28 (quoting Mitsubishi, supra, at 637).

In determining whether statutory claims may be arbi-
trated, we first ask whether the parties agreed to submit
their claims to arbitration, and then ask whether Congress
has evinced an intention to preclude a waiver of judicial rem-
edies for the statutory rights at issue. See Gilmer, supra,
at 26; Mitsubishi, supra, at 628. In this case, it is undis-
puted that the parties agreed to arbitrate all claims relating
to their contract, including claims involving statutory rights.
Nor does Randolph contend that the TILA evinces an inten-
tion to preclude a waiver of judicial remedies. She contends
instead that the arbitration agreement’s silence with respect
to costs and fees creates a “risk” that she will be required
to bear prohibitive arbitration costs if she pursues her claims
in an arbitral forum, and thereby forces her to forgo any
claims she may have against petitioners. Therefore, she ar-
gues, she is unable to vindicate her statutory rights in arbi-
tration. See Brief for Respondent 29-30.

It may well be that the existence of large arbitration costs
could preclude a litigant such as Randolph from effectively
vindicating her federal statutory rights in the arbitral forum.
But the record does not show that Randolph will bear such
costs if she goes to arbitration. Indeed, it contains hardly
any information on the matter. As the Court of Appeals

5In Randolph’s motion for reconsideration in the District Court, she
asserted that “[aJrbitration costs are high” and that she did not have the
resources to arbitrate. But she failed to support this assertion. She first
acknowledged that petitioners had not designated a particular arbitration
association or arbitrator to resolve their dispute. Her subsequent discus-
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recognized, “we lack . . . information about how claimants
fare under Green Tree’s arbitration clause.” 178 F. 3d, at
1158. The record reveals only the arbitration agreement’s
silence on the subject, and that fact alone is plainly insuffi-
cient to render it unenforceable. The “risk” that Randolph
will be saddled with prohibitive costs is too speculative to
justify the invalidation of an arbitration agreement.

To invalidate the agreement on that basis would under-
mine the “liberal federal policy favoring arbitration agree-
ments.” Moses H. Cone Memorial Hospital, 460 U. S., at
24. It would also conflict with our prior holdings that the
party resisting arbitration bears the burden of proving
that the claims at issue are unsuitable for arbitration. See
Gilmer, supra, at 26; McMahon, supra, at 227. We have

sion of costs relied entirely on unfounded assumptions. She stated that
“[flor the purposes of this discussion, we will assume filing with the
[American Arbitration Association], the filing fee is $500 for claims under
$10,000 and this does not include the cost of the arbitrator or administra-
tive fees.” Randolph relied on, and attached as an exhibit, what appears
to be informational material from the American Arbitration Association
that does not discuss the amount of filing fees. She then noted: “[The
American Arbitration Association] further cites $700 per day as the aver-
age arbitrator’s fee.” For this proposition she cited an article in the Daily
Labor Report, February 15, 1996, published by the Bureau of National
Affairs, entitled Labor Lawyers at ABA Session Debate Role of American
Arbitration Association. Plaintiff’s Motion for Reconsideration, Record
Doc. No. 53, pp. 8-9. The article contains a stray statement by an associa-
tion executive that the average arbitral fee is $700 per day. Randolph
plainly failed to make any factual showing that the American Arbitration
Association would conduct the arbitration, or that, if it did, she would
be charged the filing fee or arbitrator’s fee that she identified. These
unsupported statements provide no basis on which to ascertain the actual
costs and fees to which she would be subject in arbitration.

In this Court, Randolph’s brief lists fees incurred in cases involving
other arbitrations as reflected in opinions of other Courts of Appeals,
while petitioners’ counsel states that arbitration fees are frequently
waived by petitioners. None of this information affords a sufficient basis
for concluding that Randolph would in fact have incurred substantial costs
in the event her claim went to arbitration.
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held that the party seeking to avoid arbitration bears the
burden of establishing that Congress intended to preclude
arbitration of the statutory claims at issue. See Gilmenr,
supra; McMahon, supra. Similarly, we believe that where,
as here, a party seeks to invalidate an arbitration agreement
on the ground that arbitration would be prohibitively expen-
sive, that party bears the burden of showing the likelihood
of incurring such costs. Randolph did not meet that burden.
How detailed the showing of prohibitive expense must be
before the party seeking arbitration must come forward with
contrary evidence is a matter we need not discuss; for in
this case neither during discovery nor when the case was
presented on the merits was there any timely showing at all
on the point. The Court of Appeals therefore erred in de-
ciding that the arbitration agreement’s silence with respect
to costs and fees rendered it unenforceable.”

The judgment of the Court of Appeals is affirmed in part

and reversed in part.
It is so ordered.

JUSTICE GINSBURG, with whom JUSTICE STEVENS and
JUSTICE SOUTER join, and with whom JUSTICE BREYER joins
as to Parts I and III, concurring in part and dissenting in
part.

I

I join Part II of the Court’s opinion, which holds that the
District Court’s order, dismissing all the claims before it, was
a “final,” and therefore immediately appealable, decision.
Ante, at 84-89. On the matter the Court airs in Part III,

"We decline to reach respondent’s argument that we may affirm the
Court of Appeals’ conclusion that the arbitration agreement is unenforce-
able on the alternative ground that the agreement precludes respondent
from bringing her claims under the TILA as a class action. See Brief for
Respondent 39-48. The Court of Appeals did not pass on this question,
and we need not decide here issues not decided below. Roberts v. Galen
of Va., Inc., 525 U. S. 249 (1999) (per curiam,).
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ante, at 89-92—allocation of the costs of arbitration—I
would not rule definitively. Instead, I would vacate the
Eleventh Circuit’s decision, which dispositively declared the
arbitration clause unenforceable, and remand the case for
closer consideration of the arbitral forum’s accessibility.

II

The Court today deals with a “who pays” question, spe-
cifically, who pays for the arbitral forum. The Court holds
that Larketta Randolph bears the burden of demonstrating
that the arbitral forum is financially inaccessible to her. Es-
sentially, the Court requires a party, situated as Randolph
is, either to submit to arbitration without knowing who will
pay for the forum or to demonstrate up front that the costs,
if imposed on her, will be prohibitive. Amnte, at 91-92. As
I see it, the case in its current posture is not ripe for such
a disposition.

The Court recognizes that “the existence of large arbitra-
tion costs could preclude a litigant such as Randolph from
effectively vindicating her federal statutory rights in the
arbitral forum.” Amnte, at 90. But, the Court next deter-
mines, “the party resisting arbitration bears the burden of
proving that the claims at issue are unsuitable for arbitra-
tion” and “Randolph did not meet that burden.” Ante, at
91, 92. In so ruling, the Court blends two discrete inquiries:
First, is the arbitral forum adequate to adjudicate the claims
at issue; second, is that forum accessible to the party resist-
ing arbitration.

Our past decisions deal with the first question, the ade-
quacy of the arbitral forum to adjudicate various statutory
claims. See, e. g., Gilmer v. Interstate/Johnson Lane Corp.,
500 U. S. 20 (1991) (Age Discrimination in Employment Act
claims are amenable to arbitration); Shearson/American
Express Inc. v. McMahon, 482 U.S. 220 (1987) (Claims
under Racketeer Influenced and Corrupt Organizations Act
and Securities Exchange Act are amenable to arbitration).
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These decisions hold that the party resisting arbitration
bears the burden of establishing the inadequacy of the arbi-
tral forum for adjudication of claims of a particular genre.
See Gilmer, 500 U. S., at 26; McMahon, 482 U. S., at 227. It
does not follow like the night the day, however, that the
party resisting arbitration should also bear the burden of
showing that the arbitral forum would be financially inacces-
sible to her.

The arbitration agreement at issue is contained in a form
contract drawn by a commercial party and presented to an
individual consumer on a take-it-or-leave-it basis. The case
on which the Court dominantly relies, Gilmer, also involved
a nonnegotiated arbitration clause. But the “who pays”
question presented in this case did not arise in Gilmer.
Under the rules that governed in Gilmer—those of the New
York Stock Exchange—it was the standard practice for secu-
rities industry parties, arbitrating employment disputes, to
pay all of the arbitrators’ fees. See Cole v. Burns Int’l Se-
curity Servs., 105 F. 3d 1465, 1483 (CADC 1997). Regarding
that practice, the Court of Appeals for the District of Colum-
bia Circuit recently commented:

“[IIn Gilmer, the Supreme Court endorsed a system
of arbitration in which employees are not required to
pay for the arbitrator assigned to hear their statutory
claims. There is no reason to think that the Court
would have approved arbitration in the absence of this
arrangement. Indeed, we are unaware of any situation
in American jurisprudence in which a beneficiary of a
federal statute has been required to pay for the services
of the judge assigned to hear her or his case.” Id., at
1484.

I11

The form contract in this case provides no indication of
the rules under which arbitration will proceed or the costs a
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consumer is likely to incur in arbitration.! Green Tree,
drafter of the contract, could have filled the void by spec-
ifying, for instance, that arbitration would be governed by
the rules of the American Arbitration Association (AAA).
Under the AAA’s Consumer Arbitration Rules, consumers in
small-claims arbitration incur no filing fee and pay only $125
of the total fees charged by the arbitrator. All other fees
and costs are to be paid by the business party. Brief for
American Arbitration Association as Amicus Curiae 15-16.
Other national arbitration organizations have developed sim-
ilar models for fair cost and fee allocation.? It may be that
in this case, as in Gilmer, there is a standard practice on
arbitrators’ fees and expenses, one that fills the blank space
in the arbitration agreement. Counsel for Green Tree of-
fered a hint in that direction. See Tr. of Oral Arg. 26
(“Green Tree does pay [arbitration] costs in a lot of
instances . ...”). But there is no reliable indication in this
record that Randolph’s claim will be arbitrated under any
consumer-protective fee arrangement.

!In Alabama, as in most States, courts interpret a contract’s silence
(about arbitration fees and costs) according to “usage or custom.” Green
Tree Financial Corp. of Ala. v. Wampler, 749 So. 2d 409, 415 (Ala. 1999);
see also Restatement (Second) of Contracts §204, Comment d (1979)
(wWhere an essential term is missing, “the court should supply a term which
comports with community standards of fairness and policy”). Cf. First
Options of Chicago, Inc. v. Kaplan, 514 U. S. 938, 944 (1995) (courts should
generally apply state contract law principles when deciding whether
parties agreed to arbitrate a certain matter); Mastrobuono v. Shearson
Lehman Hutton, Inc., 514 U. S. 52, 62-64, and n. 9 (1995) (interpreting
arbitration clause according to New York and Illinois law).

2They include National Arbitration Forum provisions that limit small-
claims consumer costs to between $49 and $175 and a National Consumer
Disputes Advisory Committee protocol recommending that consumer costs
be limited to a reasonable amount. National Arbitration Forum, Code
of Procedure, App. C, Fee Schedule (July 1, 2000); National Consumer
Disputes Advisory Committee, Consumer Due Process Protocol, Prin-
ciple 6, Comment (Apr. 17, 1998), http:/www.adr.org/education/education/
consumer_protocol.html.
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As a repeat player in the arbitration required by its form
contract, Green Tree has superior information about the cost
to consumers of pursuing arbitration. Cf. Raleigh v. Illi-
nois Dept. of Revenue, 530 U. S. 15, 21 (2000) (“the very fact
that the burden of proof has often been placed on the tax-
payer [to disprove tax liability] . . . reflects several compel-
ling rationales . . . [including] the taxpayer’s readier access
to the relevant information”); 9 J. Wigmore, Evidence § 2486
(J. Chadbourn rev. ed. 1981) (where fairness so requires, bur-
den of proof of a particular fact may be assigned to “party
who presumably has peculiar means of knowledge” of the
fact); Restatement (Second) of Contracts §206 (1979) (“In
choosing among the reasonable meanings of . . . [an] agree-
ment or a term thereof, that meaning is generally preferred
which operates against the [drafting] party ....”). In these
circumstances, it is hardly clear that Randolph should bear
the burden of demonstrating up front the arbitral forum’s
inaccessibility, or that she should be required to submit to
arbitration without knowing how much it will cost her.

As T see it, the Court has reached out prematurely to re-
solve the matter in the lender’s favor. If Green Tree’s prac-
tice under the form contract with retail installment sales
purchasers resembles that of the employer in Gilmer, Ran-
dolph would be insulated from prohibitive costs. And if the
arbitral forum were in this case financially accessible to Ran-
dolph, there would be no occasion to reach the decision today
rendered by the Court. Before writing a term into the form
contract, as the District of Columbia Circuit did, see Cole,
105 F. 3d, at 1485,% or leaving cost allocation initially to each
arbitrator, as the Court does, I would remand for clarifica-
tion of Green Tree’s practice.

3The court interpreted a form contract to arbitrate employment dis-
putes, silent as to costs, to require the employer “to pay all of the arbitra-
tor’s fees necessary for a full and fair resolution of [the discharged employ-
ee’s] statutory claims.” 105 F. 3d, at 1485.
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The Court’s opinion, if I comprehend it correctly, does not
prevent Randolph from returning to court, postarbitration,
if she then has a complaint about cost allocation. If that is
so, the issue reduces to when, not whether, she can be spared
from payment of excessive costs. Neither certainty nor ju-
dicial economy is served by leaving that issue unsettled until
the end of the line.

For the reasons stated, I dissent from the Court’s reversal
of the Eleventh Circuit’s decision on the cost question. I
would instead vacate and remand for further consideration
of the accessibility of the arbitral forum to Randolph.?

4Randolph alternatively urges affirmance on the ground that the arbi-
tration agreement is unenforceable because it precludes pursuit of her
statutory claim as a class action. But cf. Johnson v. West Suburban Bank,
225 F. 3d 366 (CA3 2000) (holding arbitration clause in short-term loan
agreement enforceable even though it may render class action to pursue
statutory claims unavailable). The class-action issue was properly raised
in the District Court and the Court of Appeals. I do not read the Court’s
opinion to preclude resolution of that question now by the Eleventh Cir-
cuit. Nothing Randolph has so far done in seeking protection against
prohibitive costs forfeits her right to a judicial determination whether her
claim may proceed either in court or in arbitration as a class action.
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BUSH ET AL. v. GORE ET AL.

CERTIORARI TO THE SUPREME COURT OF FLORIDA
No. 00-949. Argued December 11, 2000—Decided December 12, 2000

On December 8, 2000, the Florida Supreme Court ordered, inter alia, that
manual recounts of ballots for the recent Presidential election were
required in all Florida counties where so-called “undervotes” had not
been subject to manual tabulation, and that the manual recounts should
begin at once. Noting the closeness of the election, the court explained
that, on the record before it, there could be no question that there were
uncounted “legal votes”—i. e., those in which there was a clear indica-
tion of the voter’s intent—sufficient to place the results of the election
in doubt. Petitioners, the Republican candidates for President and Vice
President who had been certified as the winners in Florida, filed an
emergency application for a stay of this mandate. On December 9, this
Court granted the stay application, treated it as a petition for a writ of
certiorari, and granted certiorari.

Held: Because it is evident that any recount seeking to meet 3 U. S. C.
§5’s December 12 “safe-harbor” date would be unconstitutional under
the Equal Protection Clause, the Florida Supreme Court’s judgment
ordering manual recounts is reversed. The Clause’s requirements
apply to the manner in which the voting franchise is exercised. Having
once granted the right to vote on equal terms, Florida may not, by
later arbitrary and disparate treatment, value one person’s vote over
that of another. See, e.g., Harper v. Virginia Bd. of Elections, 383
U. S. 663, 665. The recount mechanisms implemented in response to
the state court’s decision do not satisfy the minimum requirement for
nonarbitrary treatment of voters. The record shows that the standards
for accepting or rejecting contested ballots might vary not only from
county to county but indeed within a single county from one recount
team to another. In addition, the recounts in three counties were
not limited to so-called undervotes but extended to all of the ballots.
Furthermore, the actual process by which the votes were to be counted
raises further concerns because the court’s order did not specify who
would recount the ballots. Where, as here, a court orders a statewide
remedy, there must be at least some assurance that the rudimentary
requirements of equal treatment and fundamental fairness are satisfied.
The State has not shown that its procedures include the necessary safe-
guards. Upon due consideration of the difficulties identified to this
point, it is obvious that the recount cannot be conducted in compliance
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with the requirements of equal protection and due process without
substantial additional work. The court below has said that the legis-
lature intended the State’s electors to participate fully in the federal
electoral process, as provided in 3 U. S. C. §5, which requires that any
controversy or contest that is designed to lead to a conclusive selection
of electors be completed by December 12. That date is here, but there
is no recount procedure in place under the state court’s order that com-
ports with minimal constitutional standards.

772 So. 2d 1243, reversed and remanded.

Theodore B. Olson argued the cause for petitioners. With
him on the brief were Douglas R. Cox, Thomas G. Hungar,
Benjamin L. Ginsberg, Michael A. Carvin, Barry Richard,
Miguel A. Estrada, George J. Terwilliger III, Timothy E.
Flanigan, William K. Kelley, John F. Manning, and Bradford
R. Clark. Joseph P. Klock, Jr., argued the cause for Kather-
ine Harris et al., respondents under this Court’s Rule 12.6 in
support of petitioners. With him on the brief were John W.
Little 111, Alvin F. Lindsay III, Ricardo M. Martinez-Cid,
and Bill L. Bryant, Jr. Briefs in support of petitioners were
filed by William Kemper Jennings for Glenda Carr et al.; by
Robert A. Destro for Stephen Cruce et al.; and by George S.
LeMieux and Frederick J. Springer for John E. Thrasher,
all respondents under this Court’s Rule 12.6.

David Boies argued the cause for respondents Gore et al.
With him on the brief were Laurence H. Tribe, Andrew J.
Pincus, Thomas C. Goldstein, Jonathan S. Massey, Kendall
Coffey, and Peter J. Rubin.*

*Briefs of amici curiae urging reversal were filed for the State of
Alabama by Btll Pryor, Attorney General, and Charles B. Campbell, Scott
L. Rouse, and A. Vernon Barnett IV, Assistant Attorneys General; for
the Florida House of Representatives et al. by Charles Fried, Einer El-
hauge, and Roger J. Magnuson; for William H. Haynes et al. by Jay Alan
Sekulow, Thomas P. Monaghan, Stuart J. Roth, Colby M. May, James M.
Henderson, Sr., David A. Cortman, Griffin B. Bell, Paul D. Clement, and
Jeffrey S. Bucholtz.

Briefs of amici curiae urging affirmance were filed for the Brennan
Center for Justice at New York University School of Law by Burt Neu-
borne; and for Robert A. Butterworth, Attorney General of Florida, by
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PER CURIAM.
I

On December 8, 2000, the Supreme Court of Florida or-
dered that the Circuit Court of Leon County tabulate by
hand 9,000 ballots in Miami-Dade County. It also ordered
the inclusion in the certified vote totals of 215 votes iden-
tified in Palm Beach County and 168 votes identified in
Miami-Dade County for Vice President Albert Gore, Jr., and
Senator Joseph Lieberman, Democratic candidates for Presi-
dent and Vice President. The State Supreme Court noted
that petitioner George W. Bush asserted that the net gain
for Vice President Gore in Palm Beach County was 176
votes, and directed the Circuit Court to resolve that dispute
on remand. Gore v. Harris, 772 So. 2d 1243, 1248, n. 6. The
court further held that relief would require manual recounts
in all Florida counties where so-called “undervotes” had not
been subject to manual tabulation. The court ordered all
manual recounts to begin at once. Governor Bush and Rich-
ard Cheney, Republican candidates for President and Vice
President, filed an emergency application for a stay of this
mandate. On December 9, we granted the application,
treated the application as a petition for a writ of certiorari,
and granted certiorari. Post, p. 1046.

The proceedings leading to the present controversy are
discussed in some detail in our opinion in Bush v. Palm
Beach County Canvassing Bd., ante, p. 70 (per curiam)
(Bush I). On November 8, 2000, the day following the Pres-
idential election, the Florida Division of Elections reported
that petitioner Bush had received 2,909,135 votes, and re-
spondent Gore had received 2,907,351 votes, a margin of

Mr. Butterworth, pro se, Paul F. Hancock, Deputy Attorney General,
Jason Vail, Assistant Attorney General, and Kimberly J. Tucker.

Briefs of amici curiae were filed for the National Bar Association by
David Earl Honig; for Robert Harris et al. by Bruce J. Terris, Carolyn
Smith Pravlik, Kathleen L. Millian, Sarah A. Adams, and Roger J. Bern-
stein; and for Michael F. Wasserman, pro se.
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1,784 for Governor Bush. Because Governor Bush’s margin
of victory was less than “one-half of a percent . . . of the votes
cast,” an automatic machine recount was conducted under
§102.141(4) of the Florida Election Code, the results of which
showed Governor Bush still winning the race but by a dimin-
ished margin. Vice President Gore then sought manual re-
counts in Volusia, Palm Beach, Broward, and Miami-Dade
Counties, pursuant to Florida’s election protest provisions.
Fla. Stat. Ann. §102.166 (Supp. 2001). A dispute arose con-
cerning the deadline for local county canvassing boards to
submit their returns to the Secretary of State (Secretary).
The Secretary declined to waive the November 14 deadline
imposed by statute. §§102.111, 102.112. The Florida Su-
preme Court, however, set the deadline at November 26.
We granted certiorari and vacated the Florida Supreme
Court’s decision, finding considerable uncertainty as to the
grounds on which it was based. Bush I, ante, at 78. On
December 11, the Florida Supreme Court issued a decision
on remand reinstating that date. Palm Beach County Can-
vassing Bd. v. Harris, 772 So. 2d 1273, 1290.

On November 26, the Florida Elections Canvassing Com-
mission certified the results of the election and declared
Governor Bush the winner of Florida’s 25 electoral votes.
On November 27, Vice President Gore, pursuant to Florida’s
contest provisions, filed a complaint in Leon County Circuit
Court contesting the certification. Fla. Stat. Ann. § 102.168
(Supp. 2001). He sought relief pursuant to §102.168(3)(c),
which provides that “[r]eceipt of a number of illegal votes
or rejection of a number of legal votes sufficient to change
or place in doubt the result of the election” shall be grounds
for a contest. The Circuit Court denied relief, stating that
Vice President Gore failed to meet his burden of proof. He
appealed to the First District Court of Appeal, which certi-
fied the matter to the Florida Supreme Court.

Accepting jurisdiction, the Florida Supreme Court af-
firmed in part and reversed in part. Gore v. Harris, 772
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So. 2d 1243 (2000). The court held that the Circuit Court
had been correct to reject Vice President Gore’s challenge to
the results certified in Nassau County and his challenge to
the Palm Beach County Canvassing Board’s determination
that 3,300 ballots cast in that county were not, in the statu-
tory phrase, “legal votes.”

The Supreme Court held that Vice President Gore had
satisfied his burden of proof under §102.168(3)(c) with re-
spect to his challenge to Miami-Dade County’s failure to
tabulate, by manual count, 9,000 ballots on which the ma-
chines had failed to detect a vote for President (“under-
votes”). Id., at 1256. Noting the closeness of the election,
the court explained that “[oln this record, there can be no
question that there are legal votes within the 9,000 un-
counted votes sufficient to place the results of this election
in doubt.” Id., at 1261. A “legal vote,” as determined by
the Supreme Court, is “one in which there is a ‘clear indi-
cation of the intent of the voter.”” Id., at 1257. The court
therefore ordered a hand recount of the 9,000 ballots in
Miami-Dade County. Observing that the contest provisions
vest broad discretion in the circuit judge to “provide any
relief appropriate under such circumstances,” §102.168(8),
the Supreme Court further held that the Circuit Court could
order “the Supervisor of Elections and the Canvassing
Boards, as well as the necessary public officials, in all coun-
ties that have not conducted a manual recount or tabula-
tion of the undervotes . .. to do so forthwith, said tabulation
to take place in the individual counties where the ballots are
located.” Id., at 1262.

The Supreme Court also determined that Palm Beach
County and Miami-Dade County, in their earlier manual re-
counts, had identified a net gain of 215 and 168 legal votes,
respectively, for Vice President Gore. Id., at 1260. Reject-
ing the Circuit Court’s conclusion that Palm Beach County
lacked the authority to include the 215 net votes sub-
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mitted past the November 26 deadline, the Supreme Court
explained that the deadline was not intended to exclude
votes identified after that date through ongoing manual re-
counts. As to Miami-Dade County, the court concluded that
although the 168 votes identified were the result of a partial
recount, they were “legal votes [that] could change the out-
come of the election.” Ibid. The Supreme Court therefore
directed the Circuit Court to include those totals in the certi-
fied results, subject to resolution of the actual vote total from
the Miami-Dade partial recount.

The petition presents the following questions: whether
the Florida Supreme Court established new standards for
resolving Presidential election contests, thereby violating
Art. II, §1, cl. 2, of the United States Constitution and fail-
ing to comply with 3 U.S.C. §5, and whether the use of
standardless manual recounts violates the Equal Protection
and Due Process Clauses. With respect to the equal pro-
tection question, we find a violation of the Equal Protection
Clause.

II

A

The closeness of this election, and the multitude of legal
challenges which have followed in its wake, have brought
into sharp focus a common, if heretofore unnoticed, phenome-
non. Nationwide statistics reveal that an estimated 2% of
ballots cast do not register a vote for President for what-
ever reason, including deliberately choosing no candidate
at all or some voter error, such as voting for two candidates
or insufficiently marking a ballot. See Ho, More Than 2M
Ballots Uncounted, AP Online (Nov. 28, 2000); Kelley, Ballot-
ing Problems Not Rare But Only in a Very Close Election
Do Mistakes and Mismarking Make a Difference, Omaha
World-Herald (Nov. 15, 2000). In certifying election results,
the votes eligible for inclusion in the certification are the
votes meeting the properly established legal requirements.
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This case has shown that punchcard balloting machines
can produce an unfortunate number of ballots which are not
punched in a clean, complete way by the voter. After the
current counting, it is likely legislative bodies nationwide
will examine ways to improve the mechanisms and machin-

ery for voting.
B

The individual citizen has no federal constitutional right
to vote for electors for the President of the United States
unless and until the state legislature chooses a statewide
election as the means to implement its power to appoint
members of the electoral college. U. S. Const., Art. II, §1.
This is the source for the statement in McPherson v.
Blacker, 146 U. S. 1, 35 (1892), that the state legislature’s
power to select the manner for appointing electors is ple-
nary; it may, if it so chooses, select the electors itself, which
indeed was the manner used by state legislatures in several
States for many years after the framing of our Constitution.
Id., at 28-33. History has now favored the voter, and in
each of the several States the citizens themselves vote for
Presidential electors. When the state legislature vests the
right to vote for President in its people, the right to vote
as the legislature has prescribed is fundamental;, and one
source of its fundamental nature lies in the equal weight
accorded to each vote and the equal dignity owed to each
voter. The State, of course, after granting the franchise in
the special context of Article II, can take back the power
to appoint electors. See id., at 35 (“‘[T]here is no doubt of
the right of the legislature to resume the power at any time,
for it can neither be taken away nor abdicated’”) (quoting
S. Rep. No. 395, 43d Cong., 1st Sess., 9 (1874)).

The right to vote is protected in more than the initial allo-
cation of the franchise. Equal protection applies as well to
the manner of its exercise. Having once granted the right
to vote on equal terms, the State may not, by later arbitrary
and disparate treatment, value one person’s vote over that
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of another. See, e. g., Harper v. Virginia Bd. of Elections,
383 U. S. 663, 665 (1966) (“[Olnce the franchise is granted to
the electorate, lines may not be drawn which are inconsistent
with the Equal Protection Clause of the Fourteenth Amend-
ment”). It must be remembered that “the right of suffrage
can be denied by a debasement or dilution of the weight of a
citizen’s vote just as effectively as by wholly prohibiting the
free exercise of the franchise.” Reynolds v. Sims, 377 U. S.
533, 555 (1964).

There is no difference between the two sides of the present
controversy on these basic propositions. Respondents say
that the very purpose of vindicating the right to vote justi-
fies the recount procedures now at issue. The question be-
fore us, however, is whether the recount procedures the
Florida Supreme Court has adopted are consistent with its
obligation to avoid arbitrary and disparate treatment of the
members of its electorate.

Much of the controversy seems to revolve around ballot
cards designed to be perforated by a stylus but which, either
through error or deliberate omission, have not been per-
forated with sufficient precision for a machine to register the
perforations. In some cases a piece of the card—a chad—is
hanging, say, by two corners. In other cases there is no
separation at all, just an indentation.

The Florida Supreme Court has ordered that the intent
of the voter be discerned from such ballots. For purposes
of resolving the equal protection challenge, it is not neces-
sary to decide whether the Florida Supreme Court had the
authority under the legislative scheme for resolving elec-
tion disputes to define what a legal vote is and to mandate a
manual recount implementing that definition. The recount
mechanisms implemented in response to the decisions of
the Florida Supreme Court do not satisfy the minimum re-
quirement for nonarbitrary treatment of voters necessary to
secure the fundamental right. Florida’s basic command for
the count of legally cast votes is to consider the “intent of
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the voter.” 772 So. 2d, at 1262. This is unobjectionable as
an abstract proposition and a starting principle. The prob-
lem inheres in the absence of specific standards to ensure
its equal application. The formulation of uniform rules to
determine intent based on these recurring circumstances is
practicable and, we conclude, necessary.

The law does not refrain from searching for the intent of
the actor in a multitude of circumstances; and in some cases
the general command to ascertain intent is not susceptible
to much further refine