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2 Opinion of the Court 25-11974

Appeal from the United States District Court
for the Northern District of Florida
D.C. Docket No. 5:24-cv-00167-MCR-MJF

Before WILLIAM PRYOR, Chief Judge, and JORDAN and KiDD, Circuit
Judges.

PER CURIAM:

Robert Tlusty, a former federal prisoner represented by
counsel on appeal, appeals the dismissal of Tlusty’s pro se complaint
against several prison officials, see Bivens v. Six Unknown Named
Agents of the Federal Bureau of Narcotics, 403 U.S. 388 (1971), for fail-
ure to state a claim for relief. 28 U.S.C. § 1915A. We affirm.

I. BACKGROUND

Tlusty filed a pro se complaint against nine named federal
prison officials, as well as “John and Jane Doe Defendants.” The
complaint alleged that seven officials violated Tlusty’s federal con-
stitutional rights by failing to provide medical treatment for four
days for chemical burns to Tlusty’s hands caused by shaving prod-
ucts and that the remaining officials illegally seized Tlusty’s griev-
ance forms. Tlusty’s complaint included no allegations about the

John and Jane Doe defendants.

A magistrate judge issued a report recommending that the
district court dismiss Tlusty’s complaint for failure to state a claim
for relief. The report acknowledged that the Supreme Court had,
in Carslon v. Green, 446 U.S. 14 (1980), recognized a Bivens action for
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deliberate indifference under the Eighth Amendment, but con-
cluded that Tlusty’s claim presented a new context because the
type and severity of Tlusty’s injuries differed from those in Carlson
and Tlusty had an alternative remedy available under the prison
grievance system. The report also concluded that Tlusty’s illegal
seizure claim presented a new Bivens context because the com-
plaint alleged a Fourth Amendment violation based on a search in
a prison, not a private residence. The report concluded that special
factors counseled against extending Bivens to these claims. The re-
port also concluded that Tlusty’s amended complaint failed to state
a claim against the John and Jane Doe defendants because it in-
cluded no facts about them. The district court adopted the report

over Tlusty’s objections and dismissed the complaint.
II. STANDARD OF REVIEW

We review de novo the dismissal of a prisoner’s complaint for
failure to state a claim for relief. Leal v. Ga. Dep’t of Corr., 254 F.3d
1276, 1278-79 (11th Cir. 2001).

III. DISCUSSION

Under section 1915A, a district court shall review, as soon as
practicable, a prisoner’s civil complaint against prison officials, and
it shall dismiss the complaint if it “is frivolous, malicious, or fails to
state a claim upon which relief may be granted.” 28 U.S.C.
§ 1915A(a), (b)(1). To survive dismissal, a prisoner’s complaint
must allege enough plausible facts, accepted as true, to state a claim
for relief. Ashcroft v. Igbal, 556 U.S. 662, 678 (2009).
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In Bivens, the Supreme Court recognized an implied right of
action for damages against federal officials for violations of the
Fourth Amendment. See Johnson v. Terry, 119 F.4th 840, 847 (11th
Cir. 2024). In Carlson, the Supreme Court held that, under Bivens,
the estate of a deceased federal prisoner could sue prison officials
for deliberate indifference, in violation of the Eighth Amendment,
for failing to treat the prisoner’s asthma, which caused his death.
Carlson, 446 U.S. at 16-19 & n.1. When the Supreme Court decided
Carlson, for a Bivens action, a court had to determine whether
“there were alternative remedies which Congress explicitly de-
clared to be a substitute for recovery directly under the Constitu-
tion and viewed as equally effective.” See Johnson, 119 F.4th at 858
(quotation marks omitted and alterations adopted). After Carlson,
the Supreme Court adopted a higher standard: “whether any alter-
native remedy exists that Congress or the Executive believed to be
sufficient.” See id. The Supreme Court has since then repeatedly

declined to extend Bivens to any new context. See id. at 847-48.

To determine whether a claim is cognizable under Bivens, a
court must first evaluate whether the complaint differs from the
three contexts where the Supreme Court has permitted an implied
right of action. Egbert v. Boule, 596 U.S. 482, 492 (2022). We consider
whether the cases have any relevant differences, not whether they
are only similar. Johnson, 119 F.4th at 859. If the claim presents a
new context, the court must determine whether any special factors
suggest that courts are at least arguably less equipped than Con-

gress to weigh the costs and benefits of allowing a damages action.
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Egbert, 596 U.S. at 492. “If there is even a single reason to pause be-
fore applying Bivens in a new context, a court may not recognize a
Bivens remedy.” Id. (citation and internal quotation marks omit-

ted).

Johnson controls this appeal. In Johnson, a federal prisoner al-
leged that officials were deliberately indifferent to his serious med-
ical needs when they inadequately treated injuries to his jaw, hand,
and foot. Johnson, 119 F.4th at 843-46. We concluded that, although
Carlson recognized a Bivens action against prison officials for delib-
erate indifference, Johnson’s claims presented a new context be-
cause the severity, type, and treatment of his injuries were different
from those in Carlson, which involved fatal injuries. Id. at 858-59.
We held that special factors weighed against extending Bivens to
this new context because the prisoner had an available alternative

remedy under the prison grievance system. Id. at 859-60.

The district court did not err. Tlusty’s claims do not fall
within any of the contexts for an implied right of action against fed-
eral officials. Tlusty’s injuries meaningfully differ from the injuries
in Carlson. See Bivens, 403 U.S. at 394-97; Carlson, 446 U.S. at 16;
Johnson, 119 F.4th at 858-59. And Tlusty has an available alternative
remedy. See Johnson, 119 F.4th at 860; see also Corr. Servs. Corp. v.
Malesko, 534 U.S. 61, 74 (2001) (holding that a prisoner’s adminis-

trative remedy is an appropriate alternative to a Bivens claim).
IV. CONCLUSION

We AFFIRM the dismissal of Tlusty’s complaint for failure
to state a claim for relief.
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Case Style: Robert Tlusty v. Alexander, et al
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Opinion Issued

Enclosed is a copy of the Court's decision issued today in this case. Judgment has been entered
today pursuant to FRAP 36. The Court's mandate will issue at a later date pursuant to FRAP
41(b).

Petitions for Rehearing

The time for filing a petition for panel rehearing or rehearing en banc is governed by 11th Cir.
R. 40-2. Please see FRAP 40 and the accompanying circuit rules for information concerning
petitions for rehearing.

Costs
No costs are taxed.

Bill of Costs
If costs are taxed, please use the most recent version of the Bill of Costs form available on the

Court's website at www.cal l.uscourts.gov. For more information regarding costs, see FRAP 39
and 11th Cir. R. 39-1.

Attorney's Fees
The time to file and required documentation for an application for attorney's fees and any
objection to the application are governed by 11th Cir. R. 39-2 and 39-3.

Appointed Counsel

Counsel appointed under the Criminal Justice Act (CJA) must submit a voucher claiming
compensation via the eVoucher system no later than 45 days after issuance of the mandate or
the filing of a petition for writ of certiorari. Please contact the CJA Team at (404) 335-6167 or
cja_evoucher@cal 1.uscourts.gov for questions regarding CJA vouchers or the eVoucher
system.
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