EXHIBIT A

The Ninth Circuit Opinion on direct appeal dated April 24,2026
holding that the 14t Amendment violations ag asserted in the
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NOT FOR PUBLICATION FILED
UNITED STATES COURT OF AppEA| APR 24 2026
MOLLY c. DWYER, CLERK
FOR THE NINTH CIRCUIT S COURT oF ApPeaLs
— .
HOWARD HERSHIpS, No. 25-3502

e N0 5:20-cv-07208-1D
Plaintiff - Appellant, D-C. No. 3:20-cv-072 s

v, MEMORANDUM®

CALIFORNIA SUPERIOR COURT;
SANTA CLARA COUNTY OFFICE OF
THE DISTRICT ATTORNEY; COUNTY
OF SANTA CLARA; SANTA CLARA
OFFICE OF THE PUBLIC DEFENDER.

Defendants - Appellees,
and

Sheriff LAURIE SMITH, Sheriff of Santa
Clara County: Judge DREW
TAKAICHI, Santa Clara County Superior
Court; KYLE NEDDENRIEP, Santa Clara
County Office of the Public Defender:
COOLEY, LLP; PRISON LAW OFFICE:
SANTA CLARA COUNTY SUPERIOR
COURT; KARIC LOPEZ,

Defendants. ’

Appeal from the United States District Court
for the Northemn District of California

———

This disposition is poy appropriate for publication and is not precedent
cxeeptas provided by Ninth Circuit Rule 36-3.
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James Donato, District Judge, Presiding
Submitted Apri| 22,2026™
Before: LEE, DESAI, and JOHNSTONE, Circuit Judges.

Howard Herships appeals pro se from the district court’s Summary judgment
and dismissal order jp his action under Title II of the Americans with Disabilities
Act (“"ADA™), the Rehabilitation Act 0f 1973, and 42 US.C. § 1983 arising out of
state court proceedings. We have jurisdiction under 28 U.S.C. § 1291, We review
de novo. Guatay Christian Fellowship v, County of San Diego, 670 F.34 957, 970
(9th Cir. 201 1) (cross motions for summary judgment); Rhoades v. Avon Prods.,
lnc., 504 F.3d 1 151, 1156 (9th Cir. 2007) (dismissal under Federa] Rules of Civjj

Procedure 12(b)(1) and [2(b)(6)). We attirm.

See Updike v, Multnomah County, 870 F 34 939,949-51 (9th Cir. 2017) (setting
forth elements of discrimination claims under the ADA and Rehabilitation Act).

The district court properly dismissed Herships’s other ADA and § 1983

—
" The panel unanimously concludes this case is suitable for decision
without ora] argument. See Fed. R App. P. 34(a)2).
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claims against Santa Clara County Superior Court because they were barred by the
Rooker-Feldman doctrine or Eleventh Amendment immunity, or Herships
otherwise failed to allege facts sufficient (o state a plausible claim. See 7'B. ey rel,
Brenneise v. San Diego Unified Sch. Dist., 806 F.3d 45 I, 473 (9th Cir. 2015)
(explaining that to establish a prima facie case of retaliation under the ADA, the
plaintiff must show a causal link between protected activity and an adverse action);
Munoz v. Superior Ct. of Los Angeles County, 91 F.4th 977, 980-81 (9th Cir. 2024)
(holding that state courts are protected by Eleventh Amendment immunity); Noe/
v Hall, 341 F.3d 1148, 1163-65 (9th Cir. 2003) (discussing proper application of
the Rooker-Feldman doctrine, and explaining that “[i]f a federal plaintiff asserts as
a legal wrong an allegedly erroneous decision by a state court, and seeks relief
from a state court judgment based on that decision, Rooker-Feldman bars subject
matter jurisdiction in federal district court™),

All pending motions are denied.

AFFIRMED.



EXHIBIT B

The Ninth Circuit denied Applicant’s Petition for En Banc
Review on August 11, 2026, in this case
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UNITED STATES COURT OF APPEALS F, L E D
FOR THE NINTH CIRCU[T AUG 112026
MOLLY C. DWYER, CLERK
—r U.8. COURT OF APPEALS
HOWARD HERSHIPS, No. 25-3502

D.C. No. 3:20-cv-07208-JD
Northern District of California,
San Francisco

ORDER

Plaintiff - Appellant,
V.

CALIFORNIA SUPERIOR COURT; et al

Defendants - Appellees,

and

Sheritf LAURIE SMITH, Sheriff of Santg
Clara County; et al.,

Defendants. J

Before: LEE, DESAL and JOHNSTONE, Circuit Judges.

Judge has requested a vote on whether to rehear the matter en banc. See Fed. R,
App. P. 40,
The petition (Docket Entry No. 29) for rehearing en banc ig denied.

This court will not entertain further filings in this closed case,
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UNITED STATES COURT OF APPEALS FI L E D
FOR THE NINTH CIRCUIT AUG 19 2026

MOLLY c. DWYER, CLERK
U.S. COURT OF APPEALS

HOWARD HERSHIPS, No. 25-3502

D.C. No.

Plaintiff - Appellant, 3:20-cv-07208-JD

v,

Northern District of Califomia,
San Francisco

MANDATE

CALIFORNIA SUPERIOR COURT:; et al.,
Defendants - Appellees,

and

Sheriff LAURIE SM

ITH, Sheriff of Santa
Clara County; et al.,

Defendants.

The judgment of thjs Court, entered April 24, 2026, takes effect this date
This constitutes the formal mandate of this Court issyed pursuant to

Rule 41(a) of the Federal Rules of Appellate Procedure.

FOR THE COURT:

MOLLY C. DWYER
CLERK OF COURT



EXHIBIT C

During discovery in the Federal Civil Suit Applicant obtain a
Santa Clara County Sheriff’s Department Mail which has only
has one listed item showing that a letter from SCC Public
Detender’s Office withdrawing form representation because
Applicant had filed a Writ of Mandate seeking accommodations
for Applicant’s disability of being hearing-impaired and unable
to communicate
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EXHIBIT D

This Rush Request for Calendar Setting was provided at my
Deposition by the Attorney for the Superior Court showing that
The reason for Issuance of Ex Parte Order denying Applicant’s
30 days of custody credits was to prevent a hearing with legal
representation done to a hearing impaired defendant and done
while a Writ of Mandate was pending with responses due.



SUPERIOR COURT OF CALIFORNIA, COUNTY OF SANTA CLARA
. STREET ADDRESS: 160 W. Medding Street, 8an José, CA B5110°

MAILING ADDRESS;

P T
200 HAR -3 P §: 5y

- bail bond.,

CITY AND ZIP CODE:  San Jusé, CA 95113°
BRANCH NAME:  HALL OF JUBTICE

" CLERK OF THE COURT

PEOPLE OF THE STATE OF CALIFORNIA SUPERIQR CO §T QF CA
coul SANTA CLARA
ve. BY_ L PUTY
oeFENDANT:  Howard Herships AN Y EN
CASE NUMRER:
REQUEST FOR CALENDAR SETTING BB517233

(Request must b flled at least two (2] court days before requested court date)

1. Requested by: Kyle Neddenriep, 408.8

2. Nature AND detalled explanation of reason for request.
Client's request to correct credits previously awarded: client was in-custody

when his probation was terminated and he was sentenced to 8 months GJ
minus credits from his most recent Incarceration; however, hes credits from a previous
commitment on the same case that he would Ike credited toward his sentence,

Requested Court Q@te:_\&dgequested Timer -0 N2

Opposing counsel was notified of this request on:

Cept:

Opposing counsel (] does [] does not oppose sstling the matter as requested.,
Interpreter needed: [[] Yes [] No

(If applicable)
7. The undersigned requests that the court date of

A

Language:

H approved:

Judge's inlels

Date: Z/Z g /20
Date: 3 ‘3‘ ZU

Signalure of Requesting Person;

Approved:

=" Judiclal Officer
GLLARRT T BrowN

Judiclal comments (if any):

Bench Warrant NOT to be recalled. Page 36

A Bench Warrant may not be recallsd without a personal appearance by the Defendant If the
Defendant requests relnstatement of a bail bond, the Defendant must bring & letter of reassumption
to the courl date approved by the Court, The Court will decide on that date whether to reinstate the

CR-600B REV &/26/15 REQUEST FOR CALENDAR SETTING




EXHIBITE

Clayton R. Higgins Letter return my Petition for Certiorari
because Deputy Clerk Higgins made a Judicial determination
that using a Writ of Mandate was a civil proceedings and I could
use a Writ of Mandate to obtain relief from a denial of
Accommodations in Criminal case.



SUPREME COURT OF THE UNITED STATES
OFFICE OF THE CLERK
WASHINGTON, BDC 20543-0001

December 21, 2023

Howard Herships
PO Box 1501

Carmichael, CA 95609-1501

RE: Herships v, California Superior Court
No: 23A119

Dear Mr. Herships:

The above-entitled petition for writ of certiorari was originally postmarked October 26,

2023 and received again on December 21, 2023. Tle papers are returned for the
following reason(s):

The petition is returned for the reasons stated in the November 6, 2023 letter,

They are returned for failure to reflect the changes requested in prior correspondence.

A copy of the corrected petition must be served on opposing counsel.

Sincerely,
Scott S. Harris, Clerk

By: %’)2. /-

Clayton R. Higgin§, Jt.
(202) 479-3019

Enclosures
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California Superior Court County of Santa Clara
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Petition for a Writ of Certiorari to the
California Supreme Court

Howard R. Herships
P.O. Box 1501
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415 933-5190
hherships@gmail.com
In Pro Se
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PARTIES TO THE PROCEEDING
Respondent in this proceedings are the State of California, the California
Superior Court County of Santa Clara County and the Appellate Division of the
Santa Clara County Superior Court which the United States Solicitor General has
an interest as well as the United States Department of Justice ADA Appellate
enforcement section.
RELATED PROCEEDINGS

Settlement Agreement between the United States of America and the Santa
Clara County Superior Court Department of Justice No. 204-11-90

State of California v. Howard Ralph Herships case No. BB517233
State of California v. Howard Ralph Herships on Appeal No. 20AP002650

California Supreme Court Petition for Review Case No S27978



PETITION FOR WRIT OF CERTIORARI

Petitioner Howard R. Herships, respectfully prays that a writ of Certiorari
issue to review the June 14, 2023, denying review of the Santa Clara County
Superior Court Appellate Panel affirming the Judgment of Limited Jurisdiction
Superior Court in which the Appellate Panel decided the issue of the failure of the
trial court to provide accommodations to a hearing impaired defendant which
raised to a cause of action by the very “discriminatory animus,” which the
Appellant Panel determined on an appeal of right.

Respondent Superior Court was at all times under a “Settlement Agreement”
with the United States of America which required the Respondent Court to provide
effective communication in the Court system’s programs, services and activities”
see A-101-102 at 5 and q 7.

The “Settlement Agreement” required that the Respondent Superior Court to
“develop a written policy when necessary” to provided effective assistance to
hearing impaired parties which obviously was never done as the record here shows
a systematic denial of accommodations at all levels by the Superior Court and the
County Entities.

Moreover, Respondent Court never inquired into Petitioner’s Request for
Accommodations on January 17, 2020, which was required by 28 CFR § 35.160

(b) (2) which the Department of Justice was authorized to implementing federal



regulations under Title 29 U.S.C. § 504 and 42 U.S.C. § 12134 as they are codified
at 28 CFR Part 35.

Petitioner sought accommodations which are in the Court record and the
Respondent Superior Court was required to make an inquiry to Petitioner disability
and instead proceed to sentence Petitioner with no opportunity to have any
effective communication with Court appointed legal counsel. See A-4- A-10.

This was caused not only by Respondent’s Court failure to comply with the
terms of the “Settlement Agreement” but also because the Santa Clara County
Public Defender’s Office never complied with any of the 28 CFR sections 35. 105
(1) (2) (3) which required to the Department to do a “Self-evaluation” of just how
the Department was going to represent hearing impaired parties, see A- 80.

Moreover, the Department also never created a staff position required by 28
CFR § 35.107 for an ADA Coordinator, nor did the Department ever created a
TTY System required under 28 CFR § 35.161 et. seq. required for real time
communications for hearing impaired parties.

These failures of both the Respondent Court as well as Santa Clara County
Public entities who systematically denied Petitioner legal representation in this

criminal case throughout the entire process and even on an Appeal as legal counsel



never addressed the issue that the Superior Court had to release Petitioner in
February as the 30 days of custody credits where statutorily required to be applied.

Petitioner in fact had to file his own notice of appeal from the 180 days
sentence to county jail because Petitioner sought relief from the sentence to county
jail done with no legal representation because Petitioner sought relief from the
denial of accommodations by filing a writ of Mandate into the Sixth Appellate
District see A-40 and see A-41-A-47.

OPINION BELOW

Respondent Superior Court of California County of Santa Clara at all times
was under a “Settlement Agreement with the United States of America” which
required the Respondent “Court will develop a written policy for provision of
auxiliary aids or services when necessary to ensure effective communication in the
Court system’s programs, services and activities.” See A-1 at pages 1-2 95.

The Trial Court’s Transcript shows that Petitioner requested
accommodations on January 17, 2020 and the Court instead of making an inquiry
required by 28 CFR § 35.160 (b) (2) into Petitioner’s disability so that Petitioner
could have the ability to communicate with the Court appointed legal counsel and
have legal representation in a criminal case proceeded to sentencing Petitioner to

180 days in the County Jail, see A-4 at lines 3-11.

" Even the bias Appellate Panel opinion states “neither party raises any concern that Herships was not properly
release at the conclusion of that sentence. See A-108 at lines 25-26.This is in itself ineffective assistance of legal
counsel on this appeal of right attempted to by a totally bias court ruling to protect the trial court from the
violations of the ADA/Rehabilitation Act,

5



Petitioner after being sentenced to the County Jail with no means of any
communication with the Public Defender’s Office filed a Writ of Mandate alleging
the very denial of legal representation in the Superior Court as Petitioner never had
any capability to communicate due Petitioner’s hearing impartment and the Court
not providing any communications ability to Petitioner, into the Sixth Appellate
District on January 29, 2020. See A- 11-A-21.

The Sixth Appellate District on Feb. 7, 2020 requested that real parties in
interest respond to the denial of legal representation. See A-22-A-23.

The Santa Clara County District Attorney’s Office then filed two requests
for extensions of time to file any opposition and never served Petitioner with any
of the request for extensions of time to reply which was done to run out the clock
on Petitioner sentence knowingly that nothing would be adjudicated during a 180
day sentence which was never served upon Petitioner see A-24-A30.

Santa Clara County District Attorney’s Office eventually filed an opposition
but once against refused to served Petitioner and did so because the opposition
misrepresented the Controlling law once a party requests accommodations which
requires an inquiry into the Parties disability by the trial court see 28 CFR § 35.160
(b) (2), see A- 31-A-32.

In fact, the Santa Clara County District Attorney’s Office willfully

misrepresented the controlling case law and the controlling Federal Regulations



which are codified at 28 CFR Part 35, which requires the Court to make an inquiry
into a parties request for accommodations as cited by the Duvall v County of
Kitsap 260 F. 3d 1124 at 1139-1140 (9" Cir 2001). See A-32.

Santa Clara County District Attorney’s Office opposition admitted that total
time from appointment to sentencing took all of “ten minutes” all done to a hearing
impaired defendant with no means to communicate with Court appointed legal
counsel. See A 32.2

The Sixth Appellate District electronically served the Superior Court, and all
real parties in interest, and mailed a copy to by U S Mail to Petitioner who was in
custody, see A-22.°

Santa Clara County Jail policy, practices was to restrict access to Court as
the County prohibited photo copying, prohibited mailing and did not provide any
means of preparing motions and filing pleadings to contest the illegal confinement
as the Court Jail had no law library and very restricted research ability.

These acts of Santa Clara County District Attorney’s Office and that of the
Santa Clara County Public Defender’s Office to Petitioner’s federally protected
rights to seek accommodations violated Title 42 U.S.C. sections 12203 (a) and (b)

continued throughout this case and where done to interfered and block all means to

? The Santa Clara Cou nty never complied with the 28 CFR Part 35 requirements to ensure effective communication
throughout this criminal case leaving Petitioner with no means to have effective communicate which denied
Petitioner legal representation.
* Petitioner was blocked from the filing of the Writ of Mandamus and the action taken by the Sixth Appellate
District Court of Appeal as the Santa Clara County Jail’s policies and practices was to prevent any and all access to
court by inmates.

7



obtain accommodations for a hearing impaired defendant in a criminal case, which
states a cause of action under 42 U.S.C. §12133.1

In fact, as proof of the these acts the Santa Clara County Public Defender’s
Office instead of responding to the Writ of Mandate instead simply decided to
unilaterally withdraw from legal representation and was never to be heard from
again in this criminal case, see A-40.

The Sixth Appellate District gave Petitioner 15 days after service of any
opposition by real parties in interest to file a reply however that was blocked by
both the acts of the County Jail and those of the Santa Clara County District
Attorney’s Office who refused to serve Petitioner see A-23 and compare the
District Attorney’s Office response to Petitioner’s Email at A-24-A32.

Petitioner with no legal representation and with time running out for
Petitioner to obtain Petitioner’s 30 days of custody credits for Petitioner’s release
filed a Motion pursuant to 28 CFR § 35.173 seeking Voluntary Compliance for the
ability for Petitioner to be able to have effective communication with court
appointed legal counsel, see A-33-A-38.

The Respondent Court in violations of 28 CFR § 35.173 (5) and 28 CFR §

35.174 refused to respond to Petitioner request for accommodation which required

! Petitioner currently has a civil suit pending in the United States District Court Northern District of California in
case No. 20CV-07208 JD and what is most interesting is defendants assert as a defense in their motion to dismiss
under Rooker-Feldman Doctrine that the State of California can block a disabled party rights to accommodations in
State Court and then take advantage of their own wrong, Respondent Court does not believe in the principle of
equity,

8



the Court to inform the United States Attorney General Office of these violations,
see A-39-A-39 a.’

Petitioner without any legal representation and already been put on notice by
the refusal of the Public Defender’s Office that Petitioner had to file his own
Notice of Appeal did so see A-41 —A-43.

Petitioner then still with no legal representation and no means of any ability
to communicate with the Court or legal counsel filed In Pro Se a Motion for a
corrected of custody credits of 30 days into the Santa Clara County Superior Court
so that Petitioner could be released as the 180 days sentence had already has been
served, see A-44 -A-55.

Respondent Superior Court then took adverse actions against Petitioner in
violation of 42 U.S.C. § 12203 (a) and (b) for seeking Voluntary Compliance
under 28 CFR § 35.173 as the Respondent Court was fully aware of the filing of
said request and knew that custody credits had to have a hearing and with legal
representation but instead issued a “Ex Parte Order” denying those credits see A-
56-A-57.

The Respondent Court Ex Parte Order shows that the Judge acts by issuance

of the “Ex Parte Order” became “part of accusatory process” as custody credits

* Clearly the Settlement Agreement with the United States of American provided for enforcement in the District
Court and violations of the any settlement agreement has statutory penalties under Title 42 U.S.C. §12188 (b) (2)(C)
0f $75,000.00 on the first violation and $125,000.00 for each additional violation. This clearly shows that to permit
the Appellate Division of the very Superior Court to hear an appeal on violations of the “Settlement Agreement” i.e.
the rights of a hearing impaired defendant to accommodations is a denial of Due Process of Law,

9



under California law are credited via a report issued by the Sheriff's Department of
actual time served in each case and comes under Rule 4.310, California Rules of
Court as the trial court has no discretion to deny custody credits.

This is because denials of custody credits must be plead by the prosecution
in the form of a motion with the burden on the People to deny those credits and
natural a right to a hearing,.

These acts of the Respondent Court which shows circumstances under which
there is an appearance of actual bias that has violated Due Process of Law in that
(1) where an Appellate Panel reviewing these acts on an appeal has a direct,
personal, substantial pecuniary interest in reaching a decision against Petitioner
because these violations shows an actual “Discriminatory Animus” against
Petitioner a hearing impaired defendant to bring a cause of action for damages
under the ADA/Rehabilitation Act.

These are acts of actual “Discriminatory Animus” continued as Petitioner
made a court appearance on March 6, 2020 and had finally obtained release of
Petitioner Hearing Aids and informed the Court that the Court never provided
accommodations for Petitioner’s hearing impairment, see A 58-A-62 the Court
reappointed the “PD” to obtain the Court Record and continued the hearing until

March 13, 2020. 6

¢ While the Reporter’s Transcript states hearing was before Judge Drew C Takaichi it was actually Judge Brown.
10



Petitioner made a Court appearance on March 13, 2020 and once again there
was no communication with the Santa Clara County Public Defender’s Office nor
was there any legal representation in any sense of the term just total abandonment
of legal representation. See A-63 A-66.

Petitioner then with no prospect of having an appeal heard before a neutral
and detached three judge panel who have a direct, personal, substantial pecuniary
interest in the outcome of the appeal filed a motion in Pro Per to disqualify the
Appellate Panel of the Superior Court of Santa Clara County see A-67-A-76."

California Superior Court County of Santa Clara was already under a
“Settlement Agreement” and any violations of that agreement could be enforce in
the District Court see A-2 at § 12.

Moreover, violations of a “Settlement Agreement” under ADA have
statutory penalties pursuant to Title 42 U.S.C. §12188 (b) (2) (C) of some
$75,000.00 for the first violation and then some $125,000.00 for each additional
violations.

Clearly, Respondent Superior Court choice to totally ignore Petitioner’s
request for accommodations and Respondent Court who never complied with

creating a written policy to ensure effective communications with the Court

7 Petitioner requested Appellate Counsel William Safford to do so but the attorney assert that the Appellate Pane can
hear an appeal asserting the ADA/Rehabilitation Act has nothing to do in case as Petitioner had the use of the
Court’s amplification system and the Court does not have to comply with Federal Regulations under 28 CFR Part
3S.

11



system’s programs, services and activities for hearing impaired parties shows
serious violations of the ADA and the Federal Regulations here as stated above.

Additionally, Petitioner further sought accommodations by requesting
Respondent Superior Court enter into Voluntary Compliance pursuant to 28 CFR §
35.173 see A-33-A38 which was completely ignored see A-39-A-39 a.

The Respondent Superior Court just ignore that request even a failures to
make voluntary compliance requires the County Entity to submit a report to the
United States Attorney General Office pursuant to 28 CFR § 35.173 (5) and 28
CFR §35.174, which was never done.

Petitioner filed In Pro Se a Motion to Disqualify the Appellate Panel based
upon the legal theory that the Santa Clara County Superior Court was under a
“Settlement Agreement” to ensure effective communication to parties that are
hearing impaired appearing in the Court system’s programs, services and activities.
See A-67-A76.

Respondent Superior Court Appellate Division instead of hearing the
motions on the merits decided to issue an “Order Striking Pro Se F iling, see A-77-
A-78.

Petitioner then objected to the ineffective assistance of legal counsel on
Appeal when legal counsel never addressed Petitioner request for accommodations

in open court on January 17, 2020, which the Court never complied with 28 CFR §

12



35.160 (b) (2) in making an inquiry to Petitioner’s disability so the Petitioner could
partake in the court process. See A-4-A-10.

This triggered appointed legal counsel William Safford’s June 3, 2022 letter
to the Appellate Panel requesting an inquiry into a determination if the opening
brief was in fact ineffective assistance of legal counsel, see A-81-84.

The Appellate Panel set up a briefing schedule for William Safford to file a
response by July 20, 2022 and Petitioner to have until August 29, 2022 to file a
reply, see A-85-A-86.

Mr. Safford response simply states that because the Court provided the
Court’s Amplification audio system was all that was required under the ADA as
the record shows that Petitioner was present in court and being assisted by the
Court’s Amplification system, see A-91.

Mr. Satford omitted that the Santa Clara County Superior Court was already
under a “settlement agreement” with the United States of American and which
required the Court to provide effective communications with the Court system’s
programs, services and activities, which includes the services of the Public

Defender’s Office, see A-1— A-2 at Paragraph 5.

13



Mr. Safford does not explain how a headset which only is a direct feed from
the Judge’s bench somehow permits confidential communication between a
hearing impaired defendant and his court appointed attorney.®

The problem here is that the Santa Clara County Public Defender’s Office
never implemented any of the Federal Regulations and hearing impaired
defendants have no means of any communication with a Deputy Public Defender,
see A-80.”

Mr. Safford contentions that by providing the Court Amplification system”
meets all ADA requirements shows appellant counsel’s total incompetency as
Ninth Circuit put it somewhat brutally in Pineda v. Craven (9th Cir. 1970) 424
F.2d 369, 372: "There is nothing strategic or tactical about ignorance ....". In
this case before us it is difficult to conceive of tactical advantage which could have
been served by neglecting to advance a claim so clearly in Petitioner’s best
interest, “Structural Error” nor does Mr. Safford suggest any.

This is because the very issue has already been decided by the Ninth Circuit

in Duvall v County of Kitsap supra at 1140 at Footnote 14, where the Court stated:

® The Santa Clara County Public Defender’s Office never complied with 28 CFR §35.105 ¢ (1) (2) (3) which
required the Public Defender’s Office do “Self-evaluation” with disability groups to develop means to provide
effective communication with hearing impaired and deaf defendants. Additionally, the Department also never
staffed a ADA Coordinator required by 28 CFR § 35.107: nor did the Department create a TTY phone system for
hearing impaired and deaf defendants can communicate in real time required by 28 CFR § 35.161 et. seq these
violations completely cuts off all means of communications see A-80.
? What is most interesting here is that Petitioner has a Federal District Court complaint suing the Santa Clara County
Superior Court and the County entities asserting that the County Entities never implemented any of the Federal
Regulations and the County Counsel asserts that the Court and County cannot be enforced by a plaintiff in a civil
suit under the ADA/Rehabilitation Act.
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“[E]specially when the accommodation is provided based upon
stereotyped assumptions about the person's disability, such as the assumption
that all hearing-impaired individuals need sign-language interpreters, or all
hearing-aid wearers may be accommodated by a sound-amplification system.”

The Duvall Court rejected the accommodations by the Court’s Amplification
System and held that the Court was required to make an inquiry into the party’s
disability and ensure hearing impaired party can partake in the Court process.

These facts are undisputed as by denying the ability to communicate with
court appointed legal counsel never had any legal representation and the record
shows that Petitioner had to serve some additional 30 days in the county jail
because there was never any ability to communicate all done in a “discriminatory
animus” to a hearing impaired defendant who was denied accommodations while
the very Court was under a “Settlement Agreement” all because the Court refused
to comply with the ADA/Rehabilitation Act.

This court in Strickland v Washington 466 U.S. 668 (1984) created a test (1)
whether representation was unreasonable in light of prevailing professional norms;
and (2) whether there is a reasonable probability that the outcome of the
proceeding would have been different had representation been effective.

William Safford legal representation in this appeal did not meet the

professional norms for legal representation as it violated a “Settlement
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Agreement” which required effective communication in the Court system’s
programs, services and activities, which included legal representation.

Appellate Panel was prohibited from hearing an appeal that the Court had a
direct, personal, substantial pecuniary interest in the outcome the Superior
Court as the Appellate Panel’s opinion states that Appellate Counsel on appeal can
waive a defendant’s rights to legal representation, which subject Petitioner’s liberty
to a judgment which has a direct, personal, substantial, pecuniary interest in
reaching a conclusion against him in his case." See Tumey v Ohio 273 U.S. 510 at
523 (1927), which constitutes “structural error.”

The Appellate Panel decision asserts that Court Appointed legal counsel on
Appeal can waive an indigent defendant’s rights to a defendant rights to an
impartial adjudication on appeal see A-104 at lines 26-27.

Clearly, Petitioner’s Rights to a neutral decision maker on an Appeal of right
has been recognized by this Court in Williams v Pennsylvania holding that one
member of an appellate panel had to recues themselves as it constitutes “Structural
Error”.

Whereas here all three members of the Appellate Panel of the Superior
Court has violated the Settlement Agreement with the United States of America

putting these members to rule in their own case.
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Additionally, even the bias and prejudiced Appellate Panel even commented
that “neither party raises any concern that Herships’ was not properly
released at the conclusion of that sentence.'® See A-108 lines 25-26.

Clearly, court appointed legal counsel William Safford failures to plead the
denial of accommodations to a hearing impaired defendant constitutes ineffective
assistance of legal counsel was totally incompetent as even stated in the Opinion of
the Appellate Panel see A-108 lines 25-26 as Petitioner served some 30 days
beyond the sentence imposed due to the Superior Court’s accusatory process.

These violations were addressed by this Court in Ward v. Village of
Monroeville 409 U. S. 62 (1972) here Petitioner never had an impartial
adjudication in the Superior Court and clearly could not have an impartial
adjudication by an appellate panel of the very court members who have no
intentions of complying with a Settlement Agreement” with the United States of
American under the ADA.

Petitioner on August 29, 2022 filed a letter brief stating serious violations of
the “Settlement Agreement” and the Appellate Panel in reaching their opinion

against petition ruled that the Santa Clara County does not have to comply with

' Petitioner should have been released in February of 2020, as the 180 days would have been served. The Appellate
Panel’s self-serving statement “neither party raises any concern that Herships was not properly released at the
conclusion of that sentence.” This determination by the Appellate Panel was patently false as Petitioner who
never had legal representation filed a Motion in Pro Se to obtain the 30 days of Credits on Feb. 2020 see A-
48-A-55 in Feb. 2020 to obtain Petitioner’s release and the Court denied the request by Ex Parte Order see A-
56-A-57, just another example of the Appellate Panel “not holding the balance nice clear and true”
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any “settlement agreement” with the United States of America under the ADA and
can deny a hearing impaired defendant any and all rights to accommodations.

The Court records in this vase shows Petitioner requested accommodations
and the Court never complied with the Federal Regulations see 28 CFR § 35.160
(b) (2).

In fact, the Appellate Panel decision on appeal in this case is a classic
example of actual bias and prejudice which imposes a cause of action for damages
against the very Respondent Superior Court.

The Appellate Panel then determined that the “[S]tate may exercise board
discretion when considering what representation to allow and may require an
indigent [defendant] to accept against his will a state-appointed a for
representation on a direct appeal without violating the federal Constitution.
See A-107 at Footnote 1.

The Appellant Panel admits that the Court erroneously denied Petitioner his
30 days of custody credits all done with no legal representation, see A-112 lines
13-19, which shows actual adverse action against Petitioner for seeking
accommodations violations of 42 U.S.C. § 12203 (a) and (b) which states a cause
of action under 42 U S.C. § 12133.

These acts of actual “discriminatory animus” by both the Superior Court of

Santa Clara County and the Appellate Panel states a cause of action against the
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very Superior Court as Petitioner’s inability to effectively communicate with

county jail staff or even communicate at all with his lawyer or family was caused

by the Defendants' failure to provide him with accommodation and meaningful

access and which states a cause of action for damages in the District Court.
JURISDICTION

This Court has Jurisdiction pursuant to 28 U.S.C. § 1257 (a). The California
Supreme Court denied Review pursuant to Rule 8.508 exhaust all remedies which
allowed the Appellate Panel of the very Superior Court to hear and determine if the
Superior Court violated ADA/Rehabilitation Act to make a determination on the
liability of the Superior Court.

The California Supreme Court denial was entered on June 14, 2023.
Petitioner filed an Application for an Extension of Time in Application No.23 A
119, which this Court granted on August 11, 2023, and extended the time unti]
November 11, 2023 to file this Petition for Certiorari.

CONSTITUTIONAL PROVISIONS INVOLVED

This Court has determined that an unconstitutional potential for bias exists
when the same person serves as both accuser and adjudicator in a case. This
objective risk of bias is reflected in the due process maxim that “no man can be a
judge in his own case and no man is permitted to try cases where he has an

interest in the outcome.”
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The Question Presented is can an Appellant Panel hear an Appeal from a
criminal case which seeks to shield Respondent Superior Court from all liability to
a private right of action in the District Court for damages for “discriminatory
animus” by actual acts of retaliation for Petitioner seeking accommodations for
Petitioner’s Hearing impairment, in violation of 42 U.S.C. sections 12203 (a) and
(b).

Here the Respondent Superior Court as well as the Appellate Panel shows
that the Santa Clara County Superior Court in fact never complied the “Settlement
Agreement” and here in fact the Santa Clara County Superior Court and shows
actual acts of mens rea "intentional discrimination," to prevail on a § 504 claim,
but that that standard may be met by showing "deliberate indifference," and not
only by showing "discriminatory animus" and by showing that the Court has
knowledge that a harm to a federally protected right is substantially likely, and a
failure to act upon that likelihood would result in illegal incarceration. See A-56-
A-57.

Thus, a public entity can be liable for damages under § 504 if it intentionally
or with deliberate indifference fails to provide meaningful access or reasonable
accommodation to disabled persons.

This placed the Respondent Superior Court of Santa Clara County into a

direct, personal, substantial pecuniary interest in reaching a conclusion against
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Petitioner as because respondents’ violations of the ADA/Rehabilitation Act
created liability against Respondent Superior Court for these violations.

The Fourteenth Amendment of the United States Constitution provides in
pertinent part: “Nor shall any State deprive any person of provides that No
State shall deprive a party of life, liberty or property without Due Process of
Law.”

Petitioner a qualified hearing impaired defendant was denied legal
representation in a criminal case because of Petitioner Disability which was not
only a violation of the ADA/Rehabilitation Act but was also a violation of the
Settlement Agreement with the United States of America, which the Appellate
Panel decided “not to hold the balance nice clear and true” and completely
ignore the Settlement Agreement.

The California Supreme Court denied Review Exhausting all State Remedies
pursuant to Rule 8.508, California Rules of Court, and see A-111-A-112.

REASONS FOR GRANTING THE WRIT

This Court in Williams v. Pennsylvania held that the failure to recues was
unconstitutional for an appellate panel constitutes “structural error” as it denied a
criminal defendant an impartial judicial review as guaranteed by Due Process of

Law.

21



The question presented for review in this case is can the California Superior
Court County of Santa Clara County Appellate Panel review an issue on appeal of
rights that the Trial Court’s failure to implement a “Settlement Agreement”
requiring the very Superior Court to ensure effective communication in the Court
system’s programs, services and activities to hearing impaired defendants.

These failures to provide a criminal defendant that denies any and all ability
to effective communication with court appointed legal counsel proves a
“discriminatory animus” which states a federal cause of action under Americans
with Disability Act and the Rehabilitation Act against the very Court reviewing the
Appeal of right.

This Court has held since Tumey v Ohio 273 U.S. 510 ( 1927) and Ward v.
Village of Monroeville 409 U.S. 57 (1972) “[I]t certainly violates the Fourteenth
Amendment, and deprives a criminal defendant of due process of law, to
subject his liberty or property to the judgment of court the judge of which has
a direct, personal, substantial, pecuniary interest in reaching a conclusion
against him his case.”

This Court in Williams held this rule applicable to review by an appellate
panel that if one of the justice of the Appellate Panel had an interest in the outcome

of the case requires recusal of the panel then clearly whereas here all three
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members of the Appellate Panel all had a direct, personal substantial interest in the
outcome of this case.

These acts of the Superior Court shows a willful violation when Petitioner
sought repeatedly accommodations and the Court preceded and the County entities
block all accommodations for a hearing impaired defendant which caused
Petitioner into having to serve some 30 additional days beyond the sentence
imposed all done with no legal representation. See A-113.

The Appellate Panel approved of these acts of the Superior Court and the
County entities in affirming the lower Court’s violations of the
ADA/Rehabilitation Act by asserting that the [S]tate may exercise board
discretion when considering what representation to allow and may require an
indigent [defendant] to accept against his will a state-appointed attorney for
representation on direct appeal without violating the federal Constitution”. See A-
104- A-105 at footnote 1.

According to the Appellate Panel’s decision is clearly “Structural Error”
under this Court decision in Williams v Pennsylvania as the Appellate Panel
cannot rule on their own case as ruling on whether the Santa Clara County
Superior Court can violated the Settlement Agreement under the

ADA/Rehabilitation Act required the Appellate Panel to recues itself.
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QUESTION PRESENTED FOR REVIEW
DUE PROCESS CLAUSE REQUIRED

THE RECUSAL OF APPELLATE PANEL
OF THE SANTA CLARA COUNTY
SUPERIOR COURT FROM HEARING

THE APPEAL IN THIS CASE AS THE
REVIEWING COURT HAD A DIRECT,
PERSONAL, SUBSTAINTIAL PECUNIARY
INTEREST IN REACHING A CONCLUSION
AGAINST PETITIONER BECAUSE OF THE
VIOLATIONS OF ADA/REHABILITATION ACT

The Santa Clara County Superior Court was at all times under a “Settlement
Agreement” with the United States of America to which required the very Court to
comply with 42 U.S.C. sections 12131-12134 the Americans with Disabilities Act,
see A-1-A-3.

Specifically the “Settlement Agreement” required “[TThe Court will
develop a written policy for provision of auxiliary aids or services when
necessary to ensure effective communication in the court system’s programs,
services and activities.” See A-1- A-2 at qs.

Additionally, the Settlement Agreement required “[T]he Court will
distribute the policy and procedures outlined in paragraph 5 to all judges and
staff, within 90 days of the effective date of this Agreement, the Court will
provide training to appropriate staff concerning implementation of these

policies and procedures for ensuring effective communication with hard of

hearing individuals.” See A-2 at 9 7.
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Petitioner made a Court appearance on January 17, 2020, into Respondent
Superior Court and requested accommodations from Courtroom personnel see A-5.

According to both controlling case law and Federal Regulations which are
codified by 28 CFR Part 35 requires the Respondent Court to make an inquiry into
a party who request accommodation, see 28 CFR § 35.160 (b) (2) as stated in
Duvall v County of Kitsap 260 F.3d 1124 at 1139-1140 (9" Cir 2001).

Clearly, the Respondent Superior Court never implemented any “written
policy to ensure effective communications” for hard of hearing parties and
instead chose to ignore these requirement and proceed without provided a disabled
hearing impaired defendant any and all ability to communicate with Court
appointed legal counsel.

Obviously, Respondent Superior Court also never distributed the written
policy and providing training to all judges and staff of the requirements of the
ADA, see A-2 7.

This Court in Geders v United States 425 U.S. 80 (1976) held that an order
prohibiting legal defense counsel from communicating with his criminal client
over a 17 hour court recess constitutes a denial of legal representation.

Clearly, a criminal defendant who is hearing impaired and had no means to

communicate with Court appointed legal counsel never had legal representation in
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a criminal case and was illegal detained by Respondent Court see Aversinger v
Hamlin 407 U.S. 25 (19720 under the “rule no attorney no jail”.

This further caused by Santa Clara County Public Defender’s Office never
implements any of the Federal Regulations authorized by the Department of Justice
and intended to be consistent with § 504 regulations, 42 U.S.C. § 12134 as they
were codified at 28 CFR Part 35.!!

This is further shown in that the Santa Clara County Public Defender’s
Office never did a “Self-evaluation” pursuant to 28 CFR § 35.105 (¢) (1) (2) and
(3) of just how the department was going be able to communicate with a hearing
impaired client, see A- 80.

Nor did these violations of ADA/Rehabilitation Act stopped here they
continued as Petitioner filed a Writ of Mandate into the Sixth Appellate District on
January 29, 2020, alleging a denial of legal representation in a criminal case with
no ability to communicate because respondent Court denied Accommodations for
Petitioner’s Hearing impairment, see A-11-A-21.

The Sixth Appellate District on February 7, 2020, requested that real parties
in interest file response to the Petition by Feb. 21, 2020 and that Petition would

have 15 days to file any reply. See A-22-A-23.

"' Santa Clara County Public Defender’s Office asserts in Petitioner’s civil litigation in the District Court in the
County’s motion to dismiss that the Public Defender’s Office has no legal obligations to comply with the any
Federal Regulations under the ADA.
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The Superior Court, the Santa Clara County District Attorney’s Office and
the Santa Clara County Public Defender’s Office were served electronically see A-
22.

Sixth Appellate District sent a letter by U S. mail to Petitioner in custody but
was never received by Petitioner a further violation of 42 U.S.C. § 12203 (a) and
(b).

The Public Defender’s Office in response to the filing of the Sixth Appellate
Writ of Mandate was to unilaterally withdrawing from legal representation in the
criminal case and that Petitioner will have to file his own Notice of Appeal. See A-
40.

The Santa Clara County District Attorney’s Office knowing that Petitioner’s
sentence was 180 days in the County Jail decided that would run-out the clock by
requesting continuances which was done willfully by never serving Petitioner with
any of those requests further prejudicing Petitioner’s rights under the ADA for
relief from a denial legal representation. See A-24-A-30.

The Santa Clara District Attorney’s Office after Petitioner was released from
custody on April 21, 2020 finally filed an opposition and misrepresented the
controlling Federal Regulations as well as the Controlling case law. See A-31-A32.

The Ninth Circuit holds that once a request for accommodations is made to

a Court requires that an inquiry into the party’s disability under 28 CFR § 35.160
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(b) (2) is made to ensure that disabled party can participate in the Court process
see Duvall v County of Kitsap 260 F. 3d at 1139-1140, (9™ Cir 2001).

Not only did the Santa Clara County District Attorney’s Office
misrepresented the controlling law but the Department refused to serve Petitioner
with a copy of the opposition which was done to block and interfere with
Petitioner’s protective activity in seeking accommodations see 42 U.S.C. sections
12203 (a) and (b) See A-24-A32.

These acts were done to prevent Petitioner from access to court on the merits
and to obtain adjudication on the denial of accommodation under the Settlement
Agreement requiring effective communication.'?

Appellant also filed on Feb. 24, 2020, made a request pursuant to 28 CFR §
35.173 for “Voluntary Compliance” requesting the ability to communicate with the
Public Defender’s Office as Petitioner is hearing impaired and needed to obtain the
30 days of custody credits to be released as the sentence has already has been
served, see A-33-A-38.

Respondent Superior Court instead of proceeding to ensure effective

communication with the Public Defender’s Office as was required under the

' This conduct of the public entity is also shown in Petitioner’s Civil law suit against the Respondents currently

pending in the United States District Court Northern District of California case Nol. 20-cv-07208 JD. Defendants in

that law suit assert that because there was an appeal from the conviction and the Appellate Panel ruled that Court

Appointed legal counsel can waive a hearing impaired defendants rights to legal representation in a criminal case the

Roocker-Feldman Doctrine which precludes Petitioner from bring the ADA action see A-104-A-105 at footnote 1.
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Settlement Agreement at A-1-A-2 at § 5 Respondent Court decided to ignore said
request, see A-39-A-39a.

These acts of systematic validations of the ADA/Rehabilitation Act
continued in this case by the Santa Clara County Superior Court as Petitioner filed
In Pro Se a Motion for 30 days of Custody Credits A-48-A-55.

The Motion required both a hearing and legal representation at said hearing
under this Court’s decision in Wolff v. McDonnell 418 U.S.539 (1974) as custody
credit have a liberty interest.

Instead the Respondent Superior Court issued an “Ex Parte Order” denying
those credits” see A-56-A-57.

Respondent Court took the adverse action against Petitioner and without any
lawful authority to support that confinement. See A -110.

Clearly, these facts show that the Appellate Panel of the Santa Clara County
refusal to apply the undisputed failures to comply with the Settlement Agreement
with the United States precluded the Appellate Panel from hearing this appeal.

This Court has held that all relevant circumstances “must be considered’
when deciding whether a party was denied due process because the decisionmaker
was biased or appeared to be. In re Murchison, 349 U.S. 133 at 136 (1955) see also
Caperton v. A.T. Massey Coal Co. 556 U.S. 868 872 (2009) finding that due

process required recusal based upon “all the circumstances of this case.”
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This Court in Aetna Life Ins. Co. v Lavoie, 475 U.S. 813 at 821-825 (1986)
considered the challenged judge’s interest and involvement in the case as a whole
required disqualification.

In this case the Santa Clara County Superior Court entered into a
“Settlement Agreement” with the United States of America over complaints filed
against the Court for violations of the Americans with Disability Act see A-1-A-3.

The issue here shows the Petitioner a hearing impaired criminal defendant
made a court appearance and requested accommodations on J anuary 17, 2020, and
the Court never made an inquiry into Petitioner disability required by 28 CFR §
35.160 (b) (2) and case law, Duvall v. County of Kitsap 260 F. 3d 1124 at 1139-
1141, (9" Cir 2001). See A-4-A-10

The question presented by these undisputed facts stated above shows that to
permit the Appellate Panel of the very same Superior Court to hear an Appeal in
which the Appellate Panel must rule if whether the trial court violated the
“Settlement Agreement” which would be making a determination that Superior
Court of California County of Santa Clara would have to determine liability which
would have res judicata consequences against the very Court that all three judges
were members of under both the ADA/Rehabilitation Act for a cause of action for
damages, see Updike v. Multnomah 870 F.3d 939 at 847 (9" Cir 2017 Cert

Denied).
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Moreover these acts of Respondent Court and the State of California
judiciary shows the policy practices and custom systematically opens a yawning
breach of the ADA/Rehabilitation Act as an action brought by the DOJ would
require penalties under 42 U.S.C. sections 12188 (b) (2) (C) of $75,000.00 for the
first violations and $125,000.00 for each additional violations.

The Appellate Panel decision on appeal states: “[S]tates may exercise
board discretion when considering what representation to allow and may
require an indigent [defendant] to accept against his will a state-appointed
attorney for representation on a direct appeal without violating the federal
Constitution.”See A-104 lines 28.

This determination by the Appellate Panel violates this Court’s decision in
Griffin v Illinois 351 U.S. 12 (1956) as if Petitioner had the ability to retain legal
counsel Petitioner could assert the denial of accommodation under the ADA for
Petitioner’s hearing impairment whereas here because the Appellate Panel decided
“not to hold the balance nice clear and true” ruled that Court Appointed legal
counsel on an appeal of right can waive Petitioner’s rights to legal
representation in a criminal case. See A- 104-A-105.

The question presented here shows actual bias and prejudice by the
Appellate Panel who asserts that the Court Appointed legal counsel failure to plead

the denial of accommodations as “neither parties raised any concern that Herships
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was not properly released at the conclusion of that sentence.” See A-108 lines 26-
27.

This statement is a self-serving state not supported by the record as in fact
Petitioner filed a Pro Se Motion on Feb. 26, 2020, requesting the 30 days of
custody credits which would have resulted in Petitioner immediate release as the
sentence had fully been completed, see A-44-A-55.

Instead Respondent Court denied the Motion by “Ex Parte Order” which
violated this Court’s decision in Wolff v Mc Donnell 418 U S. 539 (1974) see A-
56—A-57.

The Appellate Panel opinion is not only illogical but actually what length
that the Santa Clara County Superior Court will go to violate the
ADA/Rehabilitation Act as Petitioner filed In Pro Se a motion to disqualify the
Appellate Panel from hearing this appeal see A-67-A-76.

The Appellate Panel instead of hearing Petitioner’s Motion issued an
“Order Striking Pro Se Motion” see A-77-A-79.

Petitioner also further asserted this very point that the Appellant Panel
hearing an appeal violated this Court’s opinion in Tumey v. Ohio 273 U.S. 510
(1927) which offer a possible temptation to the average man as a judge to

forget the burden of proof required to convict the defendant, or which might
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lead him to hold the balance nice clear and true between the state and the
accused” see A-103.

In fact, that is exactly happen here as Appellate Panel did not hold the
balance nice clear and true and affirmed the appeal holding that the Respondent
Superior Court does not have to provide any legal representation in a criminal case
to a hearing impaired defendant who never had any ability to communicate with
court appointed legal counsel.

The cause and effect of these denial of legal representation is actually
confirmed by the Appellate Opinion holding that the denial of Petitioner’s Pro Se
Motion for 30 days custody credits which the Respondent Superior Court denied
by “Ex Parte Order” while at all times Petitioner never had legal representation as
the Public Defender’s Office had unilaterally withdrew from legal representation in
this criminal case, see A-56-A-57 and compare A-40.

This Court decision in Williams v. Pennsylvania held that an appeal heard
by an Appellate Panel that had one member who had a direct involvement in the
lower court process constitutes “structural error”.

Here in this case all three members of the Appellate Panel of the Superior
Court of Santa Clara County decided that Santa Clara County Superior Court can

totally ignore a “Settlement Agreement” requiring the California Superior Court of
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Santa Clara County to ensure effective communication with hearing impaired
defendants. See A-98-A-103.

This Court in Mempa v. Rhay, 389 U.S. 128 (1967) held at probation
violation hearing held; “[T]hat the time of sentencing is a critical stage in a
criminal case, and counsel's presence is necessary to ensure that the
conviction and sentence are not based on misinformation or a misreading of

court records. Townsend v. Burke, 334 U. S. 736 (1948); Gideon v.

Wainwright, 372 U. S. 335 (1963). Pp. 389 U. S. 133-134.

According to the Appellate Panel’s opinion court appointed legal counsel
can waive a hearing impaired defendant’s rights to legal representation at the time
of sentencing see the Appellate Panel Opinion that Court Appointed legal counsel
can waive that right. A-104-A102 Footnote 1.

The Appellate Panel’s opinion states that “neither party raised any
concern that Herships was not properly released at the conclusion of that
sentence.” see A-108 lines 25-26.

Obviously, Petitioner filed In Pro Se a motion for the 30 days of credits
which would resulted in Petitioner immediate release on Feb. 26, 2020, see A-48-
A-55.

Respondent Court however denied said request by an “Ex Parte Order”

which actually shows that respondent Court acted as part of the “accusatory
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process” as a hearing was required and with legal representation. Wolffv. Mc
Donnell 418U.8. 539 (1974) see A-56-A-57.

In Pierce v. Dist. of Columbia 128 F. Supp 3d 250 (U.S. District Judge
Ketanji Brown Jackson) held:

“Title II of the ADA provides that “no qualified
individual with a disability shall, by reason of
such disability, be excluded from participation
in or be denied the benefits of the services,
programs, or activities of a public entity, or be

subjected to discrimination by any such entity.”
42 U.S.C. § 12132.”

The Ninth Circuit decision Updike v. Multnomah Cnty., Corp., 870 F.3d
939,947 n.5 (9th Cir. 2017) summed up these acts:

“Nor could the County or State really dispute this:
The State and County's alleged failure to provide
Updike with an ASL interpreter or the use of
auxiliary services constitute concrete and
particularized injuries sufficient to satisfy Article III.
Further, Updike's inability to effectively communicate
with corrections staff or even communicate at all with
his lawyer or family was caused by the Defendants'
failure to provide him with accommodation and
meaningful access. Finally, a decision favorable

to Updike would redress his injuries. See Lujan,

S04 U.S. at 560-61, 112 S.Ct. 2130.

Respondent Court in this case was already under a “Settlement Agreement”
requiring the Superior Court to ensure effective communication for hearing

impaired parties and instead to deny any all ability to Petitioner even when
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Petitioner sought review of that denial of accommodations and the Respondent
Court took adverse action, see A-55-A-56.

This Court in Ward v. Village of Monroeville 409 U.S. 57 at 62 (1972) held
as follows:

“Nor, in any event, may the State's trial court
procedure be deemed constitutionally acceptable
simply because the State eventually offers a
defendant an impartial adjudication. Petitioner is

entitled to a neutral and detached judge in the

first instance.”

Petitioner never had the "procedural safeguard" of a fair hearing when the
Respondent Court which denied Petitioner his rights to legal counsel due to
Petitioner’s hearing impairment and then imposed an additional 30 days in the
County Jail beyond the original imposed sentence by denying Petitioner request for
30 days of custody credits which was done in retaliation for seeking
accommodations a protected activity under 42 U.S.C. § 12203 (a) and (b) and
states a cause of action under 42 U.S.C. § 12133.

Clearly, the Appellate Panel’s could not hear this Appeal of Right as it
shows that the Appellate Panel opinion “certainly violates the Fourteenth
Amendment, and deprives a defendant in a criminal case of due process of
law, to subject his liberty or property to the judgment of a court the judge of
which has a direct, personal, substantial, pecuniary interest in reaching a
conclusion against him in his case." Tumey v. Ohio 273 U. S. 510

at 273 (1927).

36



This is equally applicable to an Appellate Panel see Williams v.
Pennsylvania 579 U.S. _ (2016) which holds:

“[T]he unconstitutional failure to recues constitutes
structural error that is not amenable to harmless
error review.”

The Opinion by the Appellant Panel decision gave to Rule that the Santa
Clara County Superior Court does not have to comply with the “Settlement
Agreement” to provide effective communication for hearing impaired defendant by
Ruling that Herships did not need legal representation in the criminal case.

The Appellate Panel by ruling that the Court Appointed legal counsel to and
indigent [defendant] the State may waive a indigent criminal defendant’s rights
under the ADA/Rehabilitation Act violates this Court’s decision in Griffin v.
Ilinois 351 U.S. 12 (1956) i.e. the Equal Protection of Clause of the Fourteenth
Amendment an defendant who had retained counsel would have to raise the issue.

This shows just how far the Appellate Panel will go in their denial under the
ADA/Rehabilitation Act does not apply to indigent’s defendants in California.

Here the Appellate Panel shows their “temptation to the average man as
a judge to forget the burden of proof required to convict the defendant, which
might lead him not to hold the balance nice, clear and true between the State
and the accused. . .”Tumey at 273 U. S. 532.

Here the Appellant Panel decided to totally ignore Herships’ August 29,
2022 letter brief which directly point to the controlling law as well as the
terms of the “Settlement Agreement” and the Appellate Panel decided “not to
hold the balance nice, clear and true between the State and the accused”.

Tumey at 273 U. S. 532 in affirming petitioner’s conviction.
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Holding that the “[S]tate may exercise board discretion when considering
what representation to allow and may require an indigent [defendant] to
accept against his will a state-appointed attorney for representation on a
direct appeal without violating the federal Constitution.”See A-104.

The Respondent Court as was required under the Settlement
Agreement was to ensure effective communication with the Court system’s
programs, services and activities and here both the Respondent Court and the
Appellate Panel’s willful failure to comply with the ADA/Rehabilitation Act
denied Petitioner’s rights to legal representation in a criminal case and done
to a hearing impaired defendant denied Petitioner’s rights to legal
representation in a criminal case.

The cause and effect resulted in Petitioner being held without any
lawful authority to support that confinement. See McNeil v. Patuxent
Institution, 407 U.S. 245 at 252 (1972)

Respondent Superior Court and that of the Appellate Panel was done in
a systematic effort to interfere with Petitioner’s obtaining accommodations all
done to hearing impaired defendant in violations of ADA/Rehabilitation Act
while under a “Settlement Agreement” with the United States of American
prohibiting that very conduct and also violated 42 U.S.C. § 12203 (a) and (b)

which is a violation for a cause of action under 42U.S.C. § 12133.
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CONCLUSION

WHEREFORE, for all the reasons set forth above Mr. Herships
respectfully requests that the Court issue a Writ of Certiorari to the
California Supreme Court on the question presented that it violated Due
Process of Law to have an Appellate Panel of the very Superior Court rule on
their own violations of a “Settlement Agreement” with the United States of
America under the ADA/Rehabilitation Act which denied Petitioner legal
representation in a criminal case because the Superior Court never ensured
effective communication of Court system’s programs, services and activities.
The decision on appeal in this by the Appellate Panel of the Superior Court of
California County of Santa Clara was “structural error” under Williams v
Pennsylvania 579 U.S. __ (2016) and be reversed as it violates “the rule that

no judge can rule in their own case”.

Dated

Howard R. Herships
P.O. Box 1501
Carmichael, Ca 95609
415 933 5190
hherships@gmail.com

Petitioner In Pro SE
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Proof of Service by Mail
I certify I caused to mailed to the following parties a Petition for Writ of Certiorari
to the United States Supreme Court on _ 52023 addressed as follows as parties
of interest and respondents;

Elizabeth B. Prelogar

Solicitor General
United States Department of Justice
950 Pennsylvania Avenue,

NW Washington, DC 20530-0001

U.S. Department of Justice

Appellate Section

ADA & Section 504 Rehabilitation Act
Civil Rights Division

P.O. Box 14403

Washington, D.C. 20044-4403

California Attorney General’s Office

455 Golden Gate Avenue Suite 11000
San Francisco, Ca 94102-7004

I declare under penalty of Penalty of perjury that all of the above is true and

correct.

Dated H.R. Herships
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9/17/23, 9:01 AM Settlerent Agreement between the United States and the Santa Clara County Superior Court

SETTLEMENT AGREEMENT A-1
BETWEEN
THE UNITED STATES OF AMERICA
AND

THE SANTA CLARA COUNTY SUPERIOR COURT

Department of Justice Complaint Number 204-11-90

This Settlement Agreement ("Agreement") fully resolves the issues raised in a complaint filed under Title I of
the Americans with Disabilities Act of 1990 (ADA), 42 U.S.C. §§ 12131 - 12134, with the United States
Department of Justice ("Department") against the Santa Clara County Superior Coutt ("Court"). The complaint
alleges that the Court's policies and procedures for providing assistive listening systems and other auxiliary aids
and services do not ensure effective communication with hard of hearing persons. This limits the participation of
hard of hearing individuals in the Court's programs, services and activities. The parties have engaged in

~~xtensive discussion concerning the issues and determined that the agreements made herein will resolve this

vinplaint.

The parties hereby agree as follows:

I. The subject of this Settlement Agreement is the provision of appropriate auxiliary aids and services to ensure
cffective communication and an equal opportunity for hard of hearing persons to participate in the programs,
services and activities conducted by the Court.

2. The Court will furnish appropriate auxiliary aids and services when necessary to afford hard of hearing
individuals the opportunity to participate in Court activities in accordance with California State Rule of Court
989.3, Requests for Accommodations by Persons With Disabilities. Auxiliary aids and services may include
qualified sign or oral interpreters, assistive listening devices or systems, real time transcription, written
materials, note pads and other effective methods of making aurally delivered materials available to hard of
hearing individuals.

3. The Court will provide an opportunity for hard of hearing individuals to request the auxiliary aid or service of
their choice, and will give primary consideration (o the choice expressed. "Primary consideration" means that the
Court will honor the choice, unless it can be shown that another equally cffective means of communication is
available, or that the use of the means chosen would result in a fundamental alteration in the nature of the
program, service or activity, or in an undue financial or administrative burden.

4. The Santa Clara County Court system consists of 54 courtrooms, located in six buildings throughout the
“unty. The Court will provide appropriate assistive listening technology for any courtroom in the system to
aeet the needs of hard of hearing persons for effective communication.

5. The Court will develop a written policy for provision of auxiliary aids or services when necessary to ensure

httos://archive.ada aov/santacl.htm 113



9/17/23, 9:01 AM Settlement Agreement between the United Stales and the Santa Clara County Superior Courl

effective communication in the Court system's programs, services and activities. The policy and its
implementing procedures will include the following: A-2

A) the name, office address and telephone number of the individual(s) responsible for providing
appropriate auxiliary aids and services;

B) procedures delineating how one requests an aid or service, including:

* the name, office address and telephone number of the individual(s) directly responsible for
responding to the request;

* where one calls or writes to make a request;

* the date by which the requester will be informed of the outcome of his or her request;

C) specific procedures regarding maintenance of auxiliary aids and services, including assistive
listening systems. These procedures must detail when, where and how the equipment will be
maintained in good operating order and who is responsible for such maintenance.,

In each Court Clerk's office, the Court will post a notice in a conspicuous location advising
individuals with disabilities of the procedures to make a request for an auxiliary aid or service.

6. The Court will ensure that availability of auxiliary aids and services will be well posted in all Superior Court
buildings. Appropriate written notices, signage, and other communications with the public will include

_information regarding the policy for providing special accommodations. Written notices will identify responsible
AT and explain how to acquire services.

7. The Court will distribute the policy and procedures outlined in paragraph 5 to all judges and staff. Within 90
days of the effective date of this Agreement, the Court will provide training to appropriate staff concerning
implementation of these policies and procedures for ensuring cffective communication with hard of hearing
individuals. The training will emphasize the differences in the communication needs of hard of hearing
individuals as compared with deaf persons, and the different methods of communicating with hard of hearing
persons via telephone and in the courtroom. The training will also cover operation, use and maintenance of
auxiliary aids and services, including a plan of scheduled maintenance,

8. The Court will monitor the implementation of the policy and procedures outlined in paragraph 5 for two years.
The Court will continue to compile statistics on all required information and report monthly to the Judicial
Council. The Court will update its assistive listening technology and/or obtain additional equipment when
deemed appropriate by the Court, and consistent with the ADA, to meet the needs of individuals with hearing

disabilities,

9. Within 60 days of the effective date of this Agreement, the Court will submit g report to the Department of
Justice describing the actions taken to implement the provisions of this Agreement,

10. The Department of Justice may review compliance with this Agreement at any time. If it believes that this
Agreement or any requirement thereof has been violated, the Department of Justice may institute civil action
seeking specific performance of the provisions of this Agreement in an appropriate United States District Court.

1. The effective date of this Agreement is the date of the last signature below.
42, This Agreement constitutes the entire agreement between the parties on the matters addressed herein. No

other statement, promise or agreement, either written or oral, made by either party or agents of either party, that
Is not contained in the written Agreement, will be enforceable,

htle://archive.ada.aov/santacl.htm



9/17/23, 9:01 AM Settiement Agreement between the United Stales and the Santa Clara County Superior Court

For the United States of America: A 3

Jeval L. Patrick

By:

Joan Magagna, Deputy Chief

Sheila Foran, Attorney

Thomas Esbrook, Equal Opportunity Specialist
Civil Rights Division

U.S. Department of Justice

P.O. Box 66738

Washington; D.C. 20035-6738

(202) 307-0663

Dated:
For the Santa Clara County Superior Court:

Judge Biafore
Presiding Judge
Santa Clara County Superior Court

" Stephen V. Love
Court Exécutive Officer

Melanie C. Conroy
Facilities Manager

John Longabaugh
Equal Opportunity Division

Dated:

) Cases & Matters by ADA Title Coverage | Legal Documents by Type & Date | archive ADA. gov Home Page

[
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A-5 |

[START BBH17233 People vs. Herships 1-17-20 D42fm933

" MALE V@iéE-14 -cglendat, [unintelligiblé}i.the

matter of Mr. Herships.
(unintelligible] 9:15 or nine

Just ohe moment.

MALE “VOICE 1:
ol clock?

THE CLERK: 9:15.
[unintelligible]?

And the Defendant is present,

MALE WOQICE 1: Okay,

JUDGE TARAICHI: Yes.

in custody, being assisted by the amplificatign awdio

system of the court.
MALE VOICE 1:

the person who is presently in custedy,

Hi, I'm (unintelligible] on behalf of

Your Hener, this

was not a previously Public Defender matter, but the

public Defender is happy to receive or - or be appolinted

Herships since he is in custody and 1is

to represent Mr. ]
not presently [unintelligible].

This matter is guite old., Frobation would have

terminated years ago, but it has baen sitting in revoked

status. Mr, He;ship& indicates to me he [(uniptelligible]
icrosstaik]
M8, STORTON: [Interposing] Your Honor, I‘m sorry, I
couldn’t hedr counsel, Your Honor. |
MALE VOICE 1:; Sure, He was belng transported from
Plasmer [phonetic) County on January 2™, so he has been

wittiag in qustody on this 2005 case, 1 believe

originally, for a number of days. He is not in a

sir REPORTING, INC,, 2227 MAR oo =
ORTING, INC,, 2222 MARTIN STREET, SVITE 212, IRVINE, CB 92612 (800)979-5009 |
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[isition to Pay. the restitution Leday. He c@ﬂtihues té
receive digability benefits, I bBelisvé fhat thd PeoPle s- ‘1
tequest 1s théat he be sentenced to a year in custody

Our reguest is that Mr. Herships be released as hé has

been in custody, a s he- répresents, since the 20 of th:s”

manth,

- JUDGE TARAICHI: Ms. Storton?

;; MS. STORTON: Sa, the Defendant owes $5,615.13 to
Vierim’s [unintelligible). He has never made a payment.
Throughout the probationary pre - before he disappeatsd,

reur Honor, for over eight 'years, he falsely claimed, on

aumerous occasions that payments had been stayed pending

appeal. That was never proveh. He played games for
years on this case until being cenvicted, and then played

games even -after beiny convicted, He was at large for

gight and a half years.

!

} BEven while he was at large, ke had the ability -
11{ this man has the ability to work, Your Honor, and do.

; something productive, but chooses not to. While he was
'ﬁ at large, he filed a document in 2018 complaihing'abpuﬁ a

judges in this courty, which was sart of

couple of our
xnsistent with his behavior throughout the pendaéncy of

this case. .
We know that he committed, in July of 2019, out of

vieolation of 23123.56, driving while

county, a vehicular

4sing @ cellphone., $o, he is paying money for a

cellpihone,  He 13 filing documents. He is on the lam,

JBTQUA REPORTING, INC., 2222 MARTIN STREET, SUITE 212, IRVINE, Ch 92612 (8:7) 979- 5409
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But he is not paying restitution, So, we are. asking the, d
Couirt, eithér sentence him to thse maximum ter of one

yealr in county jail, or if the Defendant wants te start
qéttihg;seﬁiouﬁ,abgut“payihqrresﬁitQtiQh/vihégbpurp " o
SFouLH: Liposs § mew thiée yéar grant requliifg him te
make payments and keep him on a monthly court review
schedule. That is the only thing that might - might
bring forth some money. But to date, he has done nathihé
on this case. .

JUDGE TARAICHI: And counsel?

MALE VOICE 1: Your Honor, i1t is the Defense’s
position that Mr. Herships’ conduct in alleging that
certain judges are blased against him, and ¢laiming that
(unintelligible] pending appeal has a lot more to do with
a'like & 1368 type status rather than any malice by Mr.
Hegrships. He continues to have sort of beliefs that I
don' t necessarily argue the reality with respéct to some
federal lawsuits that he has pending against bbth.his |
victim aned various government agsncies.

Based on my brief discussion with him hers, and
iunintelligible] he receives disability benefits, I dofi't
think he is in a position to pay. I don’t think YWe has
been fleeing the jurisdiction. I think, quite frankly,
1% just had no ldea that this matter was pending, and he
is sort of moved to a different county and 1livifg

funintelligible].
JUDGE TAKAICHI: So, let me ask, do wé need to

13r9ls REPORTING, INC., 2222 MARTIN STREET, SUITE 212, IRVINE, CA 92612 (BI2)979-5009
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Lormally set ",3 hearing for a Bop and ar sentencmg? 90,'--

I can hear all the Pllem ‘tances? It doesn! £ sound llke
there is yoing ta pe agreement plan propased. Sv, -
MS. STORTON: . [Ipt rpo

Defendant goifng to tell the Court that - ha 15 how going to

thp - Iy tnpl

9] Well
} e

Wall,

p_;

be in agreement to follow tha Gourt’s orders, which are
Lo pay restitution?

JUDGE TAKAICHI : Well, I'm hearing that, that
d0esn’t sound like it is goling to be the case, bacause
the - the inference from the offer of proof is he is
ciaiming he may not have ability to pay.

MS. STORTON: Well, if he is rejecting probatinn,
dnd probation condltions, Your Hunor, the Court should
simply sentence him. Which the Court has the right to
da;, whether he is in violation or not,

JUDGE TAKAICHI: That is true. 50, why don’t we go -
ahead then with sentencing on this matter, Anything

further te add to your offer of proof, regarding the

Lourt’s consicderation for sentencing?

MS. STORTON: No, Your Honor, I will submit the

matter,

JUDGE TAKAICHI: Anything furthar, counsel, on the
iasue of sentencing?

MALE VOICE 1: No, Your Honor, subTitted.

JUDGE TARAICHI: All right. So, probation, by its
terms - well, first of all, was in revoke status. It has
since sxpired. S§o, probation is terminated. Based on
REPORTING, INC., 2222 MARTIN STREET, SUITE 212, IRVINE, 2 92612 (890) 979-5009
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the circumstances Presented, tq the COQEt, relapivély»
- larger Sum of.restitution owed, has notﬁinghbéid'Sinéé
2005 «n restitution. -
© am hearing that the Defendant was receiving
disability benefits, pHe had some Limiteg abilit?Ato maks

Payments on Festitution, pyt chose not teq, 1 did hot

f; hear any information that would contradict the People’s
5!; argument that the Defendant was at large for;eight;ahd‘&
N . U half years. I didn’t hear anything that wou ld controvert
i ol that he also incurred another violation of the law,
;‘ﬂ Under thege mircumﬁtances, the Court wilyl lmpose a
h;?; 51X month county jail sentence, Probation'is,~oi COUfSQu
e 'jf' terminated. Defendant wji1) get his credits for his “
: Fecent in “Ustedy status, 7 think I heard January 2nde
T MS. STORTON. [Interposing] 16 plug 16, for 32, Your
l ) Hoflor . _ |
N JUDGE TAKAICHI: 1 45 credit, for time served, 16
’"\l?h Plus 16. And that Will conclude the matter, N
13’; [END BB517233 People vs, Herships 1*17*20'D42,mp3j
ve i :
i
20 |1
zz{
N
24
Cﬁd:
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CERTIFICATE

Joyce A, Waser, a transcriper for Ubiqus do hereby

[
=7
eertify: That said Proceeding were listened to and

transcribed by me and wete prepared using stardard

electronie transcription equipmeént under my direction ang

supervision,; and I hereby certify that the fgregQing

transcript Of the proceedings is a fyll, trug, and dccurate

transcript to the best of my ability,

I further certify that I am neither counsel for nor

related to any party to said action, not in any way
interested in the wutcomes thereaf,

In witness Whereof, I have hereunto subscribed my name this

23" day of June 2020,

;,'. 2 i tse 1o
G

Signature of Transcriber
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OFFICE OF THE CLERK
CALIFORNIA COURT QF APPEAL
SIXTH APPELLATE DISTRICT
333 West Santa Clara Street, Suite 1060
San Jose, CA 95113

WWW. CoUrts.ca.gov

Phone: (408) 277-1004
February 7. 2020

**[{ you bave been served electronically, (his will be your only natice,
You will pot receive a paper notice in the mail.**

Heward Herships
CRC#: DVW719
10: S, Abel St.
Mi.pieas, CA 95035
B
Office of the Aftorney Gengral
555 Golden Gate Avenue
Sure 11000
Sar Franeisco, CA 94102
SFaGDocketing@doj.ca.gov

K:  HO4781¢ Herships v. Superior Court
Senta Clara County Super. Cl. No. BBS19233

Geatepersons:
The court requests that real party i jolerest serve and file on or belore Febru.i-

21,2020, points and authorities in preliminary opposition to the petitron.
Petitioner may serve aud file a reply within |15 days after the preliminar:

apposition s tiled 1 this court

Yery truly yours,

Baltazar Vazquer
Assistant CEQ

ce. Santa Clara County Superior Coun
santa Clara County Distiiet Attorney
Sania Clara County Public Defender



8/28/2022 California Courts - Appeltate Courl Case Information

Appellate Courts Case Information A-23

Change courl ¥

6th Appellate District

Parties and Attorneys

Herships v. Superior Court
Case Number H047816

Party Attorney
Howard Herships : Petitioner. Pro Per
701 S. Abel St

Milpitas, CA 95036
The Superior Court of Santa Clara County : Respondent

The People : Real Party in Interest Office of the Attorney General”:
456 Golden Gate Avenué :
Suite 11000
San Francisco;, CA 94102

Office of the District Attorney |
70 West Hedding Street, Westt Wing
San Jose, CA 85110

Kyle J. Neddenriep

Santa Clara County Public Defender
120 W Mission St

San Jose, CA 85110

Kaci Rebe¢ca Lopez

Office of District Attorney

70 West Hedding Strest, West Wing
San Jose, CA 95110

Click here to request automatic e-mail notifications about this case.

Careers | Contact Us | Accessibility | Public Access 1o Records | © 2022 Judicial Council of California
Terms of Use | Privacy
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: Gmail Howard Herships <hherships@gmail.com>

»

o

hERSHIPS VS sUPERIOR cOURT CASE nO. h047816

3 messages

Howard Herships <hherships@gmail.com> Tue, Jul 14, 2020 at 2:40 PM
To: klopez@dao.sccgov.org

Ms Lopez,

| am requesting copies of your request for extension of time dated 2/19.20, 3/23/20 and your opposition
submitted 4.21.2020 all done with proof of senice on myself.

| am requesting said documents because | never received anything from the Court of Appeal Sixth Appeliate
District nor from your office.

['am in the process of filing a Civil Rights complaint against the various state entities under the ADA Act and will
be including a civil rights complaint showing the violations of denial of the delivery of legal mail while in custody

Your prompt response will alleviate me filing for a federal subpoena duces tecum in the smatter.

Howard Herships

opez, Kaci <klopez@dao.sccgov.org> Wed, Jul 15, 2020 at 10:28 AM
To: Howard Herships <hherships@gmail.com>
Cc: "Neddenriep, Kyle" <kyle.neddenriep@pdo.sccgov.org>, "saffordlegal@gmail.com" <saffordlegal@gmail.com>

Mr. Herships —
Attached are the documents you requested.

Kaci Lopez

Kaci R. Lopez

Supervising Deputy District Attorney
Santa Clara County D.A/'s Office

Law & Motion Unit

70 West Hedding Street, West Wing

hitps //mail.g cogle.com/mail/W/0/?%ik=19460567478view=pt&search=all &permthl d=thread-a:r-3815472550042581099&simpl=msg-a:r-38204299996926334838sim...  1/2
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San Jose, CA 95110 A_25

T: (408) 792-2805; F: (408) 279-3547

- [Quoted text hidden]

3 attachments

) EOT to 4-21-2020.pdf
448K

‘ﬁj Herships Preliminary Opposition.pdf
1274K

-@ EOT.Herships.pdf
122K

Howard Herships <hherships @gmail.com> Wed, Jul 15, 2020 at 11:29 AM
To: "Lopez, Kaci" <klopez@dao.sccgov.org>

I have now received the response that you hawe filed.

However, there where no proof of senice on myself which has denied me access to court in Violation of my
federally protected rights.

Moreover, because both the Sheriffs Dept and the Superior Court violated 28 CFR section 35.160 when they
refused to provide my federally issued hearing aids for the ability to communicate with both the Court and legal
counsel.

The trial court denied me assisted listening devices which were also addressed in my writ.

The interesting facts here are that the Superior court entered into a settiement with the United States Department
of Justice Civil Rights Division ADA Enforcement team and there is right now a pending action against the B
Superior Court Santa Clara County, which the Justice Department has agreed to join my action as | will be filing
next week.

Additionally, Santa Clara County entered into a consent Decree in Chavez vs Santa Clara County which also
prevents the Sheriffs Dept. from denying hearing Impaired inmates there hearing Aids.

It is full intentions to also sue under Title 42 USC section 1983 as it is the custom and policy of the Sheriff's
Dept. to obstruct inmates' access to court and they do so on a routine basis.

Itis axiomatic “{A}ny deliberate impediment to access [to the courts], even a delay of access,
may constitute a constitutional deprivation”). In the present case, plaintiff's claim that a
right of access to the courts has been impeded requires him to allege intentional conduct
interfering with his legal mail, and does not require an additional showing of malicious
motive",

[Quoled text hidden]

Howard Herships

hitps://mail g oogle.com/mail/w0/7ik=1346056747&view=pt&search=all &permthid=thread-a:r-38154725500425681099&si mpl=msg-a:r-38204299996926334838&sim. . 22
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/

Court ot Appea, S)xth Appellaie District Court of Appaul, Sixtir Appellate District A—26

iitazar Vazquer, Assistant Clerk/Execulive Officer IN THE COURT OF Balwazar Vazquez, Assistanl Clerkjxecutive Offic..

Eiectronically RECEIVED on $/23/2020 on 4:13.30 PM Electronically FILED on /2372020 by |. Segura, Deputy Clevk
GUUKRIUR APFEAL GATE NUMBE:

ATTORNEY OR PARTY WITHOUT ATTORNEY:  STATE BAR NO: 173,659

name: Kaci R. Lopez BB517233
fiRv NavE Santa Clara County Office of the District Attorney '
STREET ADDRESS: 70 West Medding Street, West wing

¢ San Jose STATE: CA 2P CoDE: 95110
VELEPHONE NO (408) 792-2805 FAX NO.:

jE-mall ADORESS:  klopez@dao.sccgov.org

ATTORNEY FOR (nemei  The People

SUPERIOR. GCOURT GASENUMBER:

APPELLANT:  HOWARD HERSHIPS ?

RESPONDENT: THE PEOPLE OF THE STATE OF CALIFORNIA

APPLICATION FOR EXTENSION OF TIME TO FILE BRIEF
{CRIMINAL CASE)

.

[

| (name): Kaci R, Lopez request that the time to file (cheek one)

[~1 appellant's opening brief (AOB)

%1 respondent's brief (RB)

[ combined respondent's brief (RB) and appeliant's operiing brief (AGB) (see rule 8.216)
~I combined appellant's reply brief (ARB) and respondent's brief (RB) (see rule 8.216)
[ appeliant's reply brief (ARB)

now due on (date): 3/20/2020 be extended te (date). 4/21/2020

| 7 Jhave [ ] havenot received a rule 8.360(c)(5) notice.

| have received
[ no previous extensions to file this brief.
[x_! the following previous extensions:
(numper of extensions): 1 extensions from the court totaling (total number of days): Z¢ 45%5

Did the court mark any previous extension "na further?" [ Yes No
The last brief filed by any party was: AOB [ _JRB [_]RBandAOB ARB and RB
filed on (date): January 29, 2020

The record in this case is:

Volumes (#)  Pages (#) Date filed

Clerk's Transcript: 8D
Reporter's Transcript: TBD
Augmentation/Other:

Cefendant was convicted of (specify):
A misdemeanor count of violating Penal Code section 594(a)/(p)(1) on December 17, 2008.

The conviction is based on a (check one):

[ plea of guilty or no contest

Page 'l of 2

Fem Agp s o Optons Use. APPLICATION - FOR-EXTENSION OF TIME TO FILE BRIEF (CRIMINAL CASE) o RuiesotCaun i 80
CR-128 {Rev January 1,2017) (Appellate) www.courts.ca gov



[
|

\

A-27

=y

- CR-126
APPEL.LANT HOWARD HERSHIPS COURT OF APPEAL CASE NUMBER;
RESPONDENT THE PEOPLE OF THE STATE OF CALIFORNIA Hedte
8. The court imposed the following punishment;
One year county jail (335 days suspended), 3 years formal probation, fines, fees and restitytion to the victim
9. The dsefendant is is ot  on bail pending appeal.
10. The reasons that | need an extension to file this brief are stated

[x 7 below
. on a separate declaration. You may use Attached Deciaration (Court of Appeal) (form APP-031) for this purpose.

(Please specify; see rule 8.63 for factors used in determining whether to grant extensions):

The People are siill awaiting the electronic recording/transeript of the proceedings that are the subject of this writ, held in Santa
Ciara County Superior Court.on 1/17/2020. As previously noted, the People submitted a request for the record on 2/13/2020 and
received an automatic response from the court that | would be "contacted within two weeks about the cost and how long It will take
to complete the transcript.” To date; | have not received any response from the court. | attempted to-follow up wiith the court on
3/20/2020 via email indicating that the record was needed for the preparation of a resgonse.te an-agpellate court order and, as of
today. | have not recelved a response. | did not previously submit this request becausa [ saw the order on this Court's website
exiending time by 30 days for any deadlines that occurred between 3/18 and 4/17/2020. | was advised by the Clerk of this Court
this afternoon that a request for extension of time would need to be submitted. The People submit that the record of the underlying
proceedings is necessary for a proper evaluation of and response to Mr. Herships’ claims and, therefors, request an additiona
extension of time to April 21, 2020 for the Superior Court to provide the People with the record of.the underlying proceedings.

1. A proof of service of this application on all those entitled to receive a copy of the brief under rule 8.:360(d)(1), (2}, and (3) is attached

(see fule 8,360(d)). You may use Proof of Service (Court of Appeal) (form APP-009) or Proof ef Electronic Service (Court of
Appeat) (form APP-009E) for this purpose.

{ declare under penalty of perjury under the laws of the State of California that the iriformation above is true and correct.

Date: 3/23/2020

}u,f;am;wﬁﬁ- PSy0e 2.,

Kaci R, Lopez (SIGNATURE QF PARTY OR ATTORNEY)

(TYPE OR PRIN I NAME)

Order on Application is [[X_] below ]on a'separate deeument

ORDER

EXTENSION OF TIME [S:
[ 7] Granted  to (dele): 04/21/2020
[ ] Denied

e 03/25/2020 ~

ACTEN (SIGNATURE OF PRESIDING JUSTICE)

GRe126 (Rev January 120171 - APPLICATION:FOR EXTENSION OF TIME TO FILE BRIEF {CRIMINAL CASE) Pago ol 2

{Appellate)
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|

8.

9.

APPELLANT: HOWARD HERSHIPS COURT OF APPEAL GASE NUMBER:
RESPONDENT THE PEOPLE OF THE STATE OF CALIFORNIA Hodrene

The courtimposed the following punishment;
1 year county jail (335 days suspended), 3 years formal probation, fines, fees and restitution to the victim

The defendant s [_xJisnot on bail pending appeal.

10. The reasons that | need an extension to file this brief are stated

[x i below.
[ 1 on a separate declaration. You may use Aftached Declaration (Court of Appeal) (form APP-031) for this purpose

(Please specify, see rule 8.63 for factors uséd in determining whether (o grant extensions):

The People need additional time to obtain the transcript/recording of the most recent proceeding held in the Santa Clara County
Superior Court on January 17, 2020. The People submitted a request for the record on 2/13/20 and recsived an:sutomatic reply
that we would be contacted “within two weeks about the cost and how long it will take to complete the transoript" We requested
that the record be "rushed,” but we have not yet been contacted by the court. Since the record is necessary to evaluate Mr.
Herships claims, the Feaople are réquesting an additional 60 days - to April 21, 2020 - to receive and review the record and subimit

a preliminary opposition to this Court.

A proof of service of this application on all those entitled to receive a copy of the brief under rule 8.360(d)(1), (2), and (3) is attached
(see rule 8.360(d)). You may use Proof of Service (Court of Appeal) (form APR-008) or Proof of Electronic Service (Court of

Appeasl) (form APP-008E) for this purpose.

| declare under penalty of perjury under the Jaws of the State of California that the informatien above is true and correct.

Date2/19/2020

Posscio, a shopes

KagiR. Lopez (SIGNATURE OF BHRTY OR ATTORNEY)

(TYPE OR PRINT NAME)

QOrder on Application Is [ X | below [_]on a separate document

ORDER
EXTENSION OF TIME IS:
{ ] Granted to (date): -
[ 7] Denied -
Date:

(SIGNATURE OF PRESIDING JUSTICE)

OR126 s Januany 1,2017) - APPLIGATION FOR EXTENSION OF THME TO FILE BRIEF (CRIMINAL CASE)

Page 2 of 2

(Appellate)
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Court of Appeal, Sixth Appellate District Court of Appeal, Sixth Appellate Distric..
ballazar Vazquez, Assistant Clerk/Executive Officer IN THE COURT OF Baltazar Vazquez, Assistant Clerk/Executive Officer
Elecironically RECEIVED on 3/23/2020 on 413,30 PM Elwlltiyzjﬁil(lfy Uﬁlkgm Eﬁ:ﬂﬁﬂ.’dﬂé}l{ J- Segura, Deputy Clerk
| court or arrear SIXTH. APPELLATE DISTRICT, DIVISION H0A7846 T
ATTORNEY OR PARTY WITHOUT ATTORNEY:  STATE BAR NO- 173,659 A i :
NAVE: Kaci R. Lopez séuggﬁlgggaeum-cnse NUMBER:
FiRM iave. Santa Clara Gounty Office of the District Attorney
STREETADDRESS: 70 West Hedding Street, West wing
eiry: San Jose STATE: CA  zIP cODE: 95110
TELEPHONE NO: (408) 792-2805 FAX NO.:
EAIL ADDRESS:  klopez@dao.scegoviorg
ATTORNEY FOR {name): The People
APPELLANT: HOWARD HERSHIPS
RESPONDENT: THE PEOPLE OF THE STATE OF CALIFORNIA
APPLICATION FOR EXTENSION OF TIME TO FILE BRIEF
(CRIMINAL CASE)
1. T (name): Kaci R. Lopez request that the time fo file (check one)
(1 appellant's opening brief (AOB)
respondent's brief(RB)
[_1 combined respondent's brief (RB) and.appellant's opening brief (AOB) (see rule'8.216)
| combined appellant's reply brief (ARB) and respondent's brief (RB) (seg rule 8.216)
[C] appeliant's reply brief (ARB)
now due on (date): 3/20/2020 be extended to (date): 4/21/2620
g [ Jhave | have not  received a rule 8.360(6)(5) notice.
3. | have received
] no previous extensions to file thig brief.
the following previous extensions:
(number of extensions): 1 extensions from the court totaling (total number of days): %% dawyge
Did the court mark any previous extension "ne further?” [JYes [x_] No
4. The last brief filed by any party was: AOB [JRB []RBandAQB ARB and RB
filed on (date): January 29, 2020
5. The record in this case is:
Volumes (#) _Pages (#) Date fited
Clerk's Transeript: ~TBD
Reporter's Transeript: TBD
Augmentation/Other: ' '
8. Defendant was convieted of (specify): o
A misdemeanor count of violating Penal Code section 594(a)/(5)(1) on Decemiber 17, 2008.
7. The conviction is based on a (check one):
jury verdict
- [__] plea of guilty or no contest

Page1of 2

el tonci o o APPLICATION FOR EXTENSION OF TIME TO FILE BRIEF (CRIMINAL CASE) O Ruesol Cout, wes 50,

Judficial Councli of Callfomia B
CR-128 [Rev. January 1, 2017) (Appellate)

8.60, 8.63, 8.360
Www,courls.ca.gov
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CR-126

APPELLANT: HOWARD HERSHIPS COURT OF ARPEAL GASE NUMBER:
RESPONDENT THE PEOPLE OF THE STATE OF CALIFORNIA Rie1e

10.

11,

The court imposed the following punishment:
One year county jail (335 days suspended), 3 years formal probation, fines, fees and restitution to thesvigtim

The defendant [ is isnot  on bail pending appeal.

The reasons that |- need.an extension to file-this brief are stated

below.

[ 1 ona separate declaration, You may use Attached Declaration (Court of Appeal) (form APP-031) for this purpose.

(Please specify, see rule 8,63 for factors used in determining whether to grant extensions):

The People are still awaiting the electronic recordingftranscript of the proceedings that are the subject of this writ, Held in Santa
Clara County Superior Court on 1/17/2020. As previously noted, the People submitted a request for the record on 2/13/2020 and
received an automatic respoense from the court that | would be "contacted within two weeks about the cost and how long it will take
to complete the transeript." To date, | have not received any response from the:court. | attempted to follow up. with the court on
3/20/2020 via email md[catlng that the record was needed for the preparation of'a response to an appellate court order and, as of
today, | have not received a response. | did not previously submit this request because | saw the order on this Court's website
extending time by 30 days for ary deadlines that occurred between 3/18 and 4/17/2020. | was advisgd by the Clerk of this Court
this afternoon that a request for extension of time would need to be submitted. The Peaple submit that the record of the underlying
proceedings is necessary for @ proper evaluation of and response to Mr. Herships' claims and, therefore; request an:additional
extension of time to April 21, 2020 for the Superior Court to provide the Peaple with the record of the underlying proceedings,

A proof of service of this appiocation oh all those-entitiad to receive & copy: of the brief under rule 8.360(d)(1),-(2), and (3) is atiached
(see rule 8.360(d)). You rray use Proof of Service (Court of Appeal) (form APP-009) or Proof of Electronic Service (Court of
Appeal) (form APP-009E) for this purpose.

| declare under penalty of perjury under the laws of the State of California that the information above is true and cerrect.

Date:_3/23/2020

)u!/ﬂm LA Ay 2

Kaci R. Lopez (SIGNATURE QF PARTY OR ATTORNEY)

(TYPE'QR PRINT NAME)

Order on Application is below [__Jon a separate document

ORDER

EXTENSION OF TIME IS:

[] Granted to (date): 04!" 21 JF 2 GEO
[] Denied

Date: 03!2 5-"22@ ) N

ACTENG (SISNATURE OF PRESIDING JUSTICE)

CR-126(Rev. January 1.2017). - APPLICATION FOR EXTENSIGN OF TIME TO FILE BRIEF (CRIMINAL CASE) Pago 2 of2

(Appellate)



County of Santa Clara

Office of the District Attorney

70 West Hedding Street, West Wing, 5% Floor
San Jose, California 95110

Public:  (408) 299-7400

Telephone: (408) 792-2805

E-Mail:  klopez@dao.scegov.org

Jeffrey F. Rosen
District Attorney

April 21, 2020

Baltazar Vazquez

Assistant CEO

Court of Appeal of the State of California
Sixth Appellate District

333 W. Santa Clara Street, Suite 1060
San Jose, CA 95113

RE:  Herships v. Superior Court
Sixth Appellate District, Case No. H047816
Santa Clara County Superior Court, Case No. BB517233

Dear Mr. Vazquez:

This letter serves as the response of the Real Party in Interest to the court’s request
for opposition to the above-entitled petition for writ of mandate. Petitioner contends that
the trial court improperly imposed a six-month county jail sentence without conducting a
hearing to determine Petitioner’s ability to pay outstanding restitution; that the trial court
lacked hearing devices and was, therefore, not compliant with the Americans with
Disabilities Act (ADA) at the time of the proceedings on January 17; and that the Public
Defender “refused” to file a Notice of Appeal, allegedly to conceal their conflict of
interest in this matter. The petition has been rendered moot by Petitioner’s release from
custody as a result of the County’s COVID-19 response. It is also wholly without merit.

A. The Petition Must Be Denied as Moot

In his petition, Petitioner seeks his “immediate release” from custody. On March
26, 2020, in response to the County of Santa Clara’s “shelter in place” orders that went
into effect on Tuesday, March 17, 2020, at 12:01 a.m. and the recommendation of the
Adult Custody Health Medical Director to reduce the county jail population by twenty
per cent, the superior court issued an order for the remaining custodial sentences to be
stayed for several inmates that the parties deemed appropriate for release. The petitioner
was among the inmates who were the subject of this order. (Attachment A, without court
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Page |2

order exhibit listing all affected inmates.) Pursuant to this order, Petitioner was released
from custody.

B. The Petition Lacks Merit

Additionally, to the extent that Petitioner asserts that the Public Defender
“refused” to file a Notice of Appeal on Petitioner’s behalf, Petitioner’s claim is simply
untrue. On February 14, 2020, Deputy Public Defender Kyle Neddenriep, who alsa
assisted Petitioner at the hearing on J anuary 17, 2020, filed a Notice of Appeal on
Petitioner’s behalf. (Attachment B.) That appeal is currently pending before the
appellate division of the Santa Clara County Superior Court under docket number 2020-
AP-002650.

Finally, Petitioner’s claim regarding the trial court’s failure to comply with the
ADA “due to the lack of ADA hearing devices” is without merit. In the electronic
recording of the proceedings held on January 17, 2020, at the beginning of the hearing,
the court specifically noted on the record that Petitioner was “being assisted by the
amplification audio system of the court.” (Attachment C; see Order for the Preparation
of the Record on Appeal.)! At no time during the hearing, which lasted for approximately
ten minutes, did Petitioner assert any difficulty communicating with his attorney or the
court.

Petitioner’s release from custody renders this petition moot. The petition also fails
on the merits. Therefore, the petition for writ of mandate should be summarily denied.

Sincerely,

/s/ Kaci R, Lopez

Kaci R. Lopez

Supervising Deputy District Attorney
State Bar No. 173659

For JEFFREY F. ROSEN
District Attorney, Santa Clara County

' Real Party in Interest received the Electronic Recording (ER) of the January 17, 2020
proceedings on April 20, 2020. The citation to that electronic record for the trial court’s
statement is ER 1/17/20: 13-21. Currently, the electronic record is the only record of
those proceedings available, but it is believed that a written transcript of those
proceedings will be prepared in conjunction with Petitioner’s misdemeanor appeal. If
requested by this Court, the electronic recording will be made available to this Court
upon request.
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10/12/23, 10:54 AM Gmail - CONFIDENTIAL Re: | have not received conformation of my Informal Request under- 28 CFR sartian 35, 173 (a)
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M Gmaif Howard Herships <hherships@gmail.com>

CONFIDENTIAL Re: I have not received conformation of my Informal Request under
28 CFR section 35, 173 (a)

1 message
ADA Coordinator <adacoordinaior@scscourt.org> Wed, Apr 8, 2020 at 10:47 AM
To: Howard Herships <hherships@gmail.com>

M. Herships,

Attached is the Court's response to your recent request.

ADA Coordinator

Superior Court of California

County of Santa Clara

Main (408) 882-2700

e-mail; adacoordinat‘or@scscourt.org

From: Howard Herships <hherships@gmail.coms

Sent: Wednesday, April 1, 2020 10:37 AM

To: ADA Coordinator <adacoordinator@scscourt.org>

Subject: | have not received conformation of my Informal Request under 28 CFR section 35. 173 (a)

If | do not receive confirmation of my informal request | will proceed with filing a complaint with the United
States Department of Justice Civil Rights Division ADA enforcement section and file a federal Lawsuit for the under both
the ADA and as well as Civil Rights Complaint against various state entities.
Howard Herships
@ HHerships Response 4-8-2020.pdf
61K

https://mail.,csooqle.com/mail/u/0/?ik=f94605e747&view=pt&search=all&uermthid=thread-f:1 663427452792541480&simpl=msq-f:1663427452792541480 11



Superior Court of California
County of Santa Clara

191 North First Street
San José, California 95113
(408) 8822700

REBECCA J FLEMING
Chief Executive Officer

ADMINISTRATION

April 8, 2020
CONFIDENTIAL

Howard Herships

701 S. Able Street

Milpitas, CA 95035

Email: hherships@gmail.com

Re: Correspondence regarding Case Number BB517233

Dear Mr. Herships,

This is in response to the correspondence the Court received on February 24, 2020 in case #BB517233.
Due to recent events, it has taken some time to look into this matter. I apologize for the delayed response.

Pursuant to California Rules of Court 1.100(c)(3), an ADA Request (MC-410) must be made as far in
advance as possible, and in any event must be made no fewer than five court days before the requested

implementation date.

Court records indicate no ADA Request (MC-410) was made with the Court’s ADA Coordinator prior to
the scheduled hearing of January 17, 2020. Likewise, there is no record of a request made, in court, with
the Judge for a listening device on the day of the hearing. Assistive listening devices are available in all
courtrooms at the Hall of Justice,

In the future, you may contact the ADA Coordinator directly for assistance of your ADA Request by e-mail
at adacoordinator@scscourt.org or by phone at (408) 882-2755. If you have any questions regarding the
Court’s response, please let me know.

Sincerely,
Georgia Xu
Georgia Ku

ADA Coordinator

Superior Court of California,
County of Santa Clara



County of Santa Clara

Law Qffices of the Public Defender
120 West Mission Street

San Jose, California 95110

(408) 299-7700 Fax (408) 938-1106

Mo_l_ly O’Neal
Public Defender February 4, 2020

Santa Clara County Department of Correction
Elmwood Complex Facility

Howard Herships BB51723 DVW719

701 South Abel Street ‘
Milpitas, CA 95033

RE: Your Case
Dear Mr. Herships,

During our in-custody meeting you informed me that you have filed a writ to the Sixth Appellate
Disuict on your own behalf, You indicated that you intended to proceed pro per in that matter or

secure private counsel,

At your direction I have contacted your wife, Karen Fletcher, who has informed me of the
following: 1) your primary interest is litigating the validity of the underlying order for restitution
(this is not something I can assist you with), 2) you are no longer interested in me filing any
motions on your behalf (she indicated that after speaking with you on 2/3/2020, you no longer
wantme to represent you), 3) the two of you were trying to secure private counsel,

Based on your requests, I will not file a notice of appeal in your matter. Please be advised that
should you elect to appeal your sentence, your notice of appeal must be filed within 30 days of
the sentence. '

Sincerely,

Kyle Neddenricp
Deputy Public Defender
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1
9 MAR 0 8 2020
3 e OCé?urkofof the Court .
4 BY, ‘enny - DEPUTY
5 |
6 || )
7 SUPERIOR COURT OF CALIFORNIA
8 ’ COUNTY OF SANTA CLARA
d
10 '
11| Inre . . Case No. BB517233
12
13 | HOWARD HERSHIPS, OEDER
14
15 : ' Ex Parte.
16
17
18 Howard Herships, hereinafter referred to as Defendant, has filed an ex parte
19 |/ motion in which he claims that he is entitled to additional credits based upon the
20 ||terms and conditions of probation that were Initially imposed in this matter on

21 |/ October 2, 2009. _
22 At sentencing in 2009, Defendant was placed on formal probation, and a one-
23 || year jail sentence was imposed and suspended, As a condition of probation,

24 || Defendant was ordered to serve thirty (30) days in jail.
25 On January 17, 2020, this Court imposed a six-month jail term based upon

26 || Defendant’s violation of probation, and further ofdered that probation will
T || terminate upon Defendant’s release from custody. Because the Court did not

28 || terminate probation and reinstate the previously imposed one-year term,

ORDER
| (HOWARD HERSKIPS: BB517233)
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28
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I

|
|
|

Defendant is not entitled to his prior credits against his present sentence, which is

a term of his probation and g consequence of his violation of that probation,

Based upon the 'brders that this Court issued on January 17, 2020, the

sentence of one-year in the county jail, imposed on October 2, 2Q09, is hereby

deleted.

Dated: (7223 2020, W

HON. DREW TAKAICHI
JUDGE OF THE SUPERIOR COURT

cc Petitioner
District Attorney

ORDER
(HOWARD HERSHIPS; BB517233)
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IN.THE SUPERIOR COURT OF THE STATE OF CALIFORNTIA
. IN AND FOR THE COUNTY. OF SANTA CLARA
BEFORE THE HONORABLE pREy C. TAKAICHI, JUDGE
¢ ||THE BEOPLE 0F THE stars of CALIFORNIA, |
—
PLAINTIFF,
: ; ) Case No, ! BB517233
Ea Vg, )
¢ || HOWARD RATFH HERSHIPS, ))
17 DEFENDANT_.)}
1 fi
- & J
N L.
20 B .
1q j_’
| TRANSCRIPT oF PROCEEDINGS
16
17 :?
e MARCH 6, 2020
5;;»;' Volume 9, Pages 401-905
Zt I:r
22 |

e,

QU REPORTING, ING,, 1232 MARTIN STREET, suITE 212, IRVINE, <3 92612 (@09).979-5003

w
e
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[START‘BB517233 Peaple Vs, Herahipﬁ 3-06{20 Q42‘mp3}

MALE-?DICE’l' Thig is Mr, HersHiPS. Ling 19, vour
Honur, Judge Takalchl-h@d 8ntenced M, Hershi§$ﬁtw PTOR
SIX months from the restitution Ctalendayr, béliéye,
Mr..Hethlps filed 4 Mot iogn dl:@rt Y to the Juége, 4sking
for certain Credits that ha had dotten fronm th% Origing)

“entence, tq be addeqg to this Sentence, Judge Takaichi

led an Order, which | have glven to Mr, Herahgps
denying that Tequest, 7 believe thig motion - I believe

thart Precludas this Court from doing - taklng any action

;. LT today, But e, Aerships woulg like to adqres’ bt
”:r Tourt, |
12
S “R. HOWARD ERSAIps, | funintelligiple): well, this
“ngr b5 an area is e darding a. (unintelligip) ] by anpther
li;j Tudge, 1 Can’t overryle IMﬂlnteillgiblEJ‘ i p%oblem -
]3!' have here, veour Honor, is tphe fact thar 1 WaSHLtéreﬁlLY
-or: fBpresented in - i, the original Proceedings, Pegause I
B j Wdn*t have %y hearing alds.  And the Court c@ul@n’t give
f me My = any [Unintelligipje; tights, i
Sl JUDGE DREW Tamarcw; . Pid you ask for oney |
2 : MR, HﬁRﬁHIPS: Yes, I giyg. : ' ;
| Jupen TARAICHI; ang What proct of that g ¥Pu have?
22 Y HERSHIPS . Excuse mao ‘ !
3 4 | JUDGE TARATCHI: .. L your proof that You?af‘ked
e f for 4 hearing aig device _
g | MR. HERSHIPS: 1 asked for the bell, 1 to1q jhim 1
L .ou:;'dn t hear anything, ’
27
se || “S19Us raeopprnG, NG 2222 wmRTIN sTRGET gyp0g “12. TRVINE, cA 92612 Tagn)53 5- 5003
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/ | MALE Vorcx 1, 50, 1F yoyiqy Like, {unintelli‘gi)ale}
:;? We an pnlj the zemording from that day, Angd f:

K fun *nt°lllglble} It you woylgy like to do thaﬁ1 But
6;3 that’ﬁ hot~ o | ¢ LT e :f ‘.
555 " JUDGE TARATCHT, (Interposing) Do yo, want. to put i
5 oyver-
7;? MALE Volck 1. “lule on g today,
; ; : MR. HERSHIpg Well, you know, - ;
gf; ! JUDGE TAKAICHT . ‘[Interposingj He is baﬁicaﬁly

| asking for a L’ecorulderat\on !

MR HERSHIpg . Yeah, | wag asking fop a
zegonsideration.

JUDGE TARATCHT . ALL zighe, Then, we gre FoLng to

put: g YVRL, so yoyur attorasy cap inve5tigate your
Gﬁligations. I
MR, HERS@IPS: First 9f all, 1 never hag g4 hea11ng~
JUDGE.TAEEICHI: [Intarpoawnq) Okay, I gop q think
70U are hearing me ar g1, So, I am going to say 1t
again, We are puttlng 1t OvVer sn Your attoxney cap
anestlgatb your allegatlon And alge make a motLQn for

recunslderatlon What date would yoy like?. |

MALE vorcy 1. How mycy 10096 da we have- !

MR. HERSHIPs, [(Interpes; NGl A5 soun as POssible,
becauge 1f T get my. [unlnteliigible} I'm beihg releaseq
20 Munddy

MALE VOICE 1. Let’s try next week,

JUDGE TAKAIICHI v] 1t agmr :

w
e
&)
o
’5.1

ORTING, N, 2222 mpsrry STREET, suprg <12, IRVINE, cn anean
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MALE orem 5, ., : ‘
JUDGE [rakazen;
mdhter 5 '

i Nipe Oclock ;
Progeeds g%

Sk for (Eurtpey

%
THE CL@RR" [U“intel!lig~ib-1e] > :
JURGE ‘WARAIGEHY

PD jis appointey,

[END BB51 7233 Peaple vs

+ Herships 3~08-20 !%542‘111553}(

|
i
[
i
|

|
¢ | V813 rzporiyg, WNC. 2282 wamrry 5o

REET, SUitg 2iz, IRVINE, X 92612 {808 9Fe_ cone



Y ; )
i
Peiple Yo Rowape Ralph Hersnips :
. ‘ ;
- '.'. ! l
Ysel BASI7p3; 5
2 TN Dare, Marah 6, 2020
] Q_E_ﬁl_-i.i_l_:« ATE
é T
| 4
7 : - o ;
it I, Joyce a. Waser, 4 transcripep for Ubigqus dg hereby
3 ! - . , ; ‘
{ CErtify: That sald Proceeding were listened rg and
f H |
CIN . : , _ , %
| tranSCrlbad by me and were Plepareq using standgrd

eLeCtrQnic twanﬂcription eguipment yndery my difektiOﬂ and

SUpervision; and T hereby certify that the foragéin@

I furpher Certify thar j am neither Counsel fer nor
redated te any party te said action, not in any way
{ntere¢staeg in the Outcomes thereof, _

In W¥ltness whereof, T have;hereunto subscribag my:%-nsame this

234 day of Jupe 2020, ; |

("ﬁﬂ_(.«.)ﬂ.-':»o’h"'

Sighature of Transcriber

I

'z:.aEPOR?ING, INC., 2222 thTBN-STR&ET,=RUTTE <12, IRVINE, ox 92612 (830§ 379-5009
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IN THE

IN AND FOR THE COUNTY OF
BEFORE THE HONORABLE DREW C. TAKAICHI,

+THE PE0PLE OF THE STATE OF CALIFORNIA,

|
|

/5,

AOWARD RALPH HERSHIPS,

A-63

UPERIOR LOURT OF THE STATE OF CALIFO$NIA

PLAINTIFF, |

DEFENDANT,

FEIUS REPORTING, ING.,

TRANSCRIPT OF PROCEEDINGS

MARCH 13, 2020

Volume 5, Pages 1201-1204

2222 MARTIN STREET, SUITE 217, IRVINE,
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(START_BBSI7233 People vs. Herships 3-13-2¢ D42 . mp3]

JUDGE DRrew TAKAICﬁI: All rigne. That ;g $0ward
Herﬁhips; Line 12, |

MR, ST?ﬁARTc Your Honor, this 1 g matferfwbere
b%ereiwds a?cteditﬁ issus. Judye Takaichi issuéﬁ’dn ex-
Parte ruling ip this matter last week, This continued j¢
¢ week for the =« for the Publjc Defender to lookéinto it,

JUDGE TARAICHT. Okay,

MR, STEWART: We belicye that a COUrt date if front
1 Judge Takaichi Would be the best way to Fasolve thig,

JUDGE TARAICHT . Okay,

MR, STEWART May we have one next Week?

JUDGE TAﬁAICBI: Ibdom’t know where he ig now.

MR. STEWART: 1 don’t eithey.

Ms, Sﬁ@ﬁf@ﬁ: Your Honor, we will object to that,
Judyge Takai¢h$ Currently already made @ ruling, pp was
the one whe Aehtenced the Defendant in the case, There
is nothing WIong with the credits, The Defendant
“urrently fas an appeal . All issues are going te Be
Addresseq through the appeal , f

(CROSSTALK)

JUDGE TARAICHI : When gig - when dig Judge Takéichi
make g ruling?

MR, STEWART S0, Judge Takaichi made 4 ruling to
remand iy client oﬁiginaliy, without g hearing - without
a finding Of BOP. Thep issued g4 ruling on client's;ex—

Parte contact fegarding teconsideration, We believe;that
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L Path uf phege 'equired 4 18GXing.  And e would like to
:f; See Judge Tékalchi te at least have thg Leconﬂldpratlon
Jl: be done in‘dpen court rather than'ex~parte, '
MS, STORToN: The Pegp)q disagree with y. Stewart!y
ahara@teriaaﬁibﬁ of what has happenesy, fqur Henor., Thg
DRfendant wa% Sentenced, Tpe Judge ordereq Probation te
terminate upan release, He filed an appeal , His request
for additiong] Credits has been denieq. We belieya the
case should go off Calendar,
JUDGE TA@AICHI: The Matler is off calendary
Request g dehied,
MK, HERSHIpS . Can I address the issye, YourgHonor?
JUDGE TARATCHI, No, we are done. All right, next
Matter. i ,
[fEND BBS€?233 Feople vy HershipB 3-13-20 D42;mp31
3 || VETES rEpoRTING, INC., 2220 wegrry STREET
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Sertify: That gald procepdlnq were listeried to aﬁd

rzanscrlbsd By me and were Prepared using standatﬁ

Supervision; and 1 hérﬂbv Certify that the t@regojng
Llanscript of- the Procéedings s a full, tiue,
transcript to the bast of my ability,

I further Certify that 1 an neither counse) for nor
redated te any Party to saig action, not in any way

interested in thp outcomea thereof,

P

239 day of June 2020,

;'jﬁu.;ﬁc S
Gi;

Signature of Transcriber

FBI2us ?\E?OF."‘TING, INc,, 2222 MARTIN STAZET, SUITE 21z, IRVINE,

I Joyce A, Waser, a4 transcriber for Ubiqusy do hereby

slectropnie transcriptjon gquipment nder my direction and

and accuUrate

I'n witness whereof, I have hereunte subscribed my name this

CA 92612 (800) 79+500g
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“Howard R, Herships
5 PO DO 1501

© v Carmichacl, Ca 95609-1501 i
Ph. 415 933-5190

i herships@ gmail.com

i1in Pro Se

IN THE SUPERIOR COURT OF CALIFORNIA
COUNTY OF SANTA CLARA

APPELLATE DIVISION

[ People of the State of California, - Case No.r 1-20-AP-002650

Plaintiff, DEFENDANT'S APPLICATION AND
MOTION PURSUANT TO RULES 8.806 &
TARL | 8,808 0TO DISQUALIFY THE
! | APPELLATE DIVISION OF THE SANTA |
;Howard Ralph Herships, CLARA COUNTY SUPERIOR COURT
’ | TO HEAR THIS APPEAL OF RIGHT AS

Defendant ' THE COURT HAS A “DIRECT, |

- PERSONAL ,SUBSTANTIAL, [AND], E

| PECUNIARY” INTEREST IN THE CASL !

| CONSTITUTIONALLY PROHIBITING |

| ANY MEMBER OF THE SANTA CLARA |

! | COUNTY SUPERIOR COURT FROM 1
' | HEARING AN APPFAL OF RIGHT i
‘o the Presiding Judge of the Appellate Division ol the Superior Court of Santa Clara i

2 County, the Clerk of the above entitled Court, and all invelved counsel:

'r
_ [
Defendant moves this Court for an order disqualifying the Appellate Division of trhis“
- Court to hear this appeal of right as the issues on the face of the record shows and proves |

. Cithat the Santa Clara County Superior Court violated Defendants rights under the i

Americans with Disability Act when at alf times the Santa Clara County Superior Court |

B e e S s e e I

| IMOTION TO DISQUALIFY THE SAN FA CLARA SUPERIOR COURT APPELL ATE PANEL

PAGE 1]

|
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‘|was already under a “Settlement” with the United States Department of Justice see Exhibit

i,

Defendant asked for assisted listening devices and the Court never made any

. inquiries and proceeded in its untoward ways, which violated the conditions of the

9

it

Pisettlement.

'but by actual denial to disabled defendant the use of his hearing aids which denied legal

The records of the January 17, 2020, court (ra nscript show these violations of Title |

128 CIR § 35.160 (b) (2) by the Superior Court of both the Settlement Agreement with the
United States Department of Justice and 28 CFR § 35.160 (b) (2).and attached as Exhibit 1.

The record in this case presented more than mere allegations of violations of ADA

representation in a criminal case. Appellant also presents proof that Santa Clara County

1120, 2019 see Exhibit 2.

-notice of the “Settiement with the United States of America” shows a “Discriminator

]

:'n Chavez vs. Santa Clara County requiring that the County comply with 28 CFR § 35.160

I

The Santa Clara County Jail who at all times was under a Federal Consent Decree

(b} (2) for prisoner in custody who posses their own hearing aids,

These acts done by the Santa Clara County Superior Court who was already on

\nimus™ by the Santa Clara County Superior Courr,

g . . 2 e . w4
inever implemented a Federal Consent Decree requiring the implementation since March

These violations after the United States Department of Justice Settlement put the

i
H(‘ourt on record of their obligations and did nothing to protect the disabled defendant.

|
<)
1.

J

1
!

J

[n fact, the Judge Drew Takaichi further retaljated against the disabled defendant

TN AL R T L SRR 1 R A

OTION 10 DISQUALIFY THE SANTA CLARA SUPERIOR COURT # APPELLATE PANEL
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iwhen the Judge refused to hold 2 hearing mandated by both a California Supreme Coﬁrt
, decision in People vs. Lara 54 Cal 4% 896 at 903, (2012) that required a hearing with legal

'; representation as the United States Supreme Court in Wolff vs. Mc Donnell 418 U,S, 539 a¢

. 11366-567 (1974) held that prisoner has a liberty interest in receive prisoner’s conduct credits,

6

| Clara County requesting a hearing on Feb, 26, 2020.

NOE

(7

7 ||utidressing Petitioner’s hearing impairments and the denial ol'any ability 10 communicate with either the Court or

j Defendant filed in Pro Se motion for conduct credits with the Superior Court Santa ;

i
|

i Un March 3, 2020, the trial court denied those credits Ex Parte which was in excess

f_.of the Court’s jurisdiction under All Auto Equity Sales vs, Superior Court 57 Cal 2™ 450
{

55(1962) as the California Supreme Court in People vs, Lara 54 Cal 4" 896 at 903, held that

[2900.5 credit vest with the prisoner and that the Court has no discretion to deny those

il
I

i
i

eredits as California Rules of Court, Rule 4.130 requires the Sheriff to calculate those days

' prisoner in being held in custody, See Exhibit 3
li

i Additionally, the California Supreme Court held that the controlling Federal Law

requires that a “liberty interest™ applies under Wolff vs, Mc Donnell 418 U.S, 539 at 566- i

1567 and that a superior Court is required to hold a hearing,

H
|

|
|
|
!
|
|
|

: However, here the Superior Court Judge decided to retaliate against Defendant

Hknowing that Defendant being hearing impaired would have no ability to contest the
I
]j’Court’s retaliation, which the Court proceeded to further punish Defendant due solely

“because of defendant’s disability without any means of contesting the Judge’s ruling.'
|

' Petitioner had filed @ Wrir of Mandate on Jan, 29. 2020 with the Sisth Appellate Distrier I

sappainied leval counsel. The Court was served electronically so the Judee knew ar all times that defendant was
B e s i DTS 0 2 R SR o Y P AR A AL S O

QUU:H»;M>DmQUAUFYrHESANTA(1ARASUPEMORCOURrAPmiLA?ébANEL
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. ’{% ttiement Agreement with the United States of America under the ADA which requires

A-70 |
These acts shows actual retaliation as defined by Title 42 U.S.C. sections 12203,
12132 and 12133

I Moreover, Defendant filed a Writ of Mandate in to the Sixth Appellate Distriet and
'I

4 the Court or der responsive pleading on Feb, 7, 2020, and gave Defendant 15 days to file
; any reply,

in fact, the Deputy District Attorney Kaci Lopez refused to serve any responsive

|'pleading on defendants and then falsely represented to the Sixth Appellate Court (1) that

i

i-the violations under the ADA were “moot” because Defendant was released and (2) that by
j?proving a direct feed from the Judge’s bench complied with 28 CFR § 35,160 (b) (2) both

:kontentions were actually beyond frivolous but were actually done to retaliate against

:J Defendant in violation of Title 42 U.S.C. sections 12203, 12132, and 12133,

!’l Morcover, Deputy District Attorney Kaci Lopez actually concealed from the Sixth

iE .ppellate Distriet that the Santa Clara County Superior Court was in violation of a

!;the Court to inquire the best assisted hearving deccives so that the party ¢an communicate, i
1?3\'hereas here all Defendant was requiring was Defendants hearing aids specially set for

I

ifDﬁtfendants hearing impairment, which was denied.

[I These acts were also done in retaliation by the Santa Clara Public entity as (1) there
Hla no “mootness” from violations such as these as acts of retaliations are a cause of action

’]under Title 42 U.S.C. section 12133 pursuant to Title 29 U.S.C., § 794 (a) for damages as

fne inpaired and decided o retilieled against Detendant in volicon o 20 S C seelions | 2203 12132 and

L — PIBACES L T T Parm
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