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United States Court of Appeals 
for the Fifth Circuit 

____________ 
 

No. 24-30494 
____________ 

 
John Ford, former Officer John Doe Police Officer,  
 

Plaintiff—Appellant, 
 

versus 
 
DeRay Mckesson; Black Lives Matter; Black Lives 
Matter Network, Incorporated,  
 

Defendants—Appellees. 
______________________________ 

 
Appeal from the United States District Court  

for the Middle District of Louisiana 
USDC No. 3:16-CV-742 

______________________________ 
 
Before King, Jones, and Oldham, Circuit Judges. 

Edith H. Jones, Circuit Judge: 
 After two decisions from this court, a Supreme Court decision, 

certified questions addressed by the Louisiana Supreme Court, and a 

subsequent denial of certiorari by the Supreme Court, Officer John Ford has 

yet to present his case to a jury.  Eight years of pretrial litigation are enough.  

It is time for Officer Ford to have a jury assess his claim that DeRay 

Mckesson’s negligence in leading a violent protest caused him to suffer 

injuries at the hands of rioters.  The district court’s grant of summary 
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judgment for Mckesson is REVERSED, and the case is REMANDED for 

further proceedings consistent with this opinion.   

I. 

 At this advanced stage of the litigation, “the background facts 

[remain] well known.”  Doe v. Mckesson, 71 F.4th 278, 282–83 (5th Cir. 2023).  

Mckesson is a leader in the “Black Lives Matter” movement, who has 

attended “hundreds of protests” and received financial support for his 

efforts.  During 2016, he prominently participated in protests in Baltimore, 

McKinney, Ferguson, and Earth City.  Some of these protests devolved into 

riots in which rioters injured police officers, looted businesses, destroyed 

property, and damaged communities.  Id. at 283.  Due to his personal 

experience attending and watching many protests, he admitted to knowing 

that protestors blocking public highways could lead to violent clashes with 

police.  Mckesson not only participated in protests that turned violent—he 

also refused to condemn political violence in an interview on national 

television. 

 The day before July 9, 2016, Mckesson travelled to Baton Rouge and 

met with others who were planning a Black Lives Matter protest.  On the 

appointed day, Mckesson led protestors in congregating in front of a Baton 

Rouge Police Department station.  The initially peaceful protest became 

violent, as rioters looted a store, stole water bottles, and threw them at police 

officers.  Id.  Mckesson was present as protestors looted a Circle K gas 

station, and he was seen carrying a stolen water bottle outside the store.  

While the looting was happening, officers observed Mckesson leading 

protestors and witnessed “people moving with him.”  Given Mckesson’s 

television interview refusing to condemn the use of violence, it is 

unsurprising that he did nothing to discourage protestors from assaulting 

police officers, looting a store, and engaging in other lawless acts. 
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 Later, Officer Ford witnessed Mckesson “leading the crowd” and 

“talking to a lot of people.”  Later, he was seen “getting [protestors] ready 

to walk into the highway.”  Officer Ford and “other police officers” then 

witnessed Mckesson “giving orders” to protestors “to go out into that road 

and block traffic.”  Mckesson was then “in the front” of the crowd that 

followed him “out into the highway.” 

 While obstructing the road, the protestors continued to throw water 

bottles at police.  As their water bottle supply dwindled, one rioter threw 

either a piece of concrete or a rock that hit Officer Ford in the face.  The 

resulting blow knocked Officer Ford to the ground and caused devastating 

harm, including the loss of teeth, a jaw injury, a concussion, and post-

traumatic stress disorder.  The injuries Officer Ford suffered to his teeth 

were so extensive that he was forced to spend 18 hours undergoing 

procedures in a dental chair.  Officer Ford suffers ongoing problems as a 

result of his injury.  Years later, his vision is still clouded with “black marks” 

and “squiggly clear lines.”  Because of his injuries, Officer Ford quit being a 

law enforcement officer and was forced to begin a new career in construction. 

 Officer Ford filed a complaint in federal district court against 

Mckesson and Black Lives Matter.  He asserted tort claims based on theories 

of negligence, respondeat superior, and civil conspiracy.  Officer Ford sought 

leave to amend and join Black Lives Matter Network, Inc. and 

#BlackLivesMatter as defendants.  The district court dismissed Officer 

Ford’s claims with prejudice and denied leave to amend.  Doe v. Mckesson, 

272 F. Supp. 3d 841, 850 (M.D. La. 2017). 

 On appeal, this court affirmed the dismissal of Black Lives Matter.  

Doe v. Mckesson, 945 F.3d 818, 834 (5th Cir. 2019).  Additionally, this court 

affirmed the district court’s dismissal of the respondeat superior and civil 

conspiracy claims against Mckesson.  Id. at 834–35.  However, this court 

reversed the dismissal of Officer Ford’s negligence claim.  This court held 
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that Louisiana state law recognized a theory of negligence that would allow a 

jury to find that Mckesson had a duty to exercise reasonable care in 

organizing a Black Lives Matter protest.  Id. at 826–28.  We concluded that a 

jury could find that he breached this duty by leading the protest in a manner 

in which it was reasonably foreseeable that the protest would lead to a violent 

confrontation with police.  Id.  This court further rejected Mckesson’s 

defense that the First Amendment protected him from liability for his actions 

while leading the protest.  Id. at 832.  Mckesson’s request for a rehearing en 
banc was denied.  Doe v. Mckesson, 947 F.3d 874 (5th Cir. 2020). 

 Mckesson petitioned the Supreme Court for certiorari on his First 

Amendment defense.  The Court granted certiorari, but it did not reach the 

merits of the First Amendment question.  The Court found that this court’s 

interpretation of Louisiana state law was “too uncertain a premise on which 

to address” the First Amendment issue.  Mckesson v. Doe, 592 U.S. 1, 4, 141 

S. Ct. 48, 50 (2020).  Therefore, the Supreme Court vacated this court’s 

panel opinion and remanded for certification to the Supreme Court of Loui-

siana the question whether Louisiana recognizes Officer Ford’s negligence 

claim.   

 On remand, this court certified two questions to the Supreme Court 

of Louisiana:  

1) Whether Louisiana law recognizes a duty, under the facts alleged in 

the complaint, or otherwise, not to negligently precipitate the crime 

of a third party? 

2) Assuming Mckesson could otherwise be held liable for a breach of 

duty owed to Officer Doe, whether Louisiana’s Professional Res-

cuer’s Doctrine bars recovery under the facts alleged in the com-

plaint? 
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Doe v. Mckesson, 2 F.4th 502, 504 (5th Cir. 2021).  The Supreme Court of 

Louisiana “answered the first question ‘yes,’ and the second question ‘no.’”  

Doe v. Mckesson, 71 F.4th 278, 285 (5th Cir. 2023) (citing Doe v. McKesson, 

339 So. 3d 524, 530–36 (La. 2022)).  

 The case returned to this court.  Because the Supreme Court had va-

cated this court’s original judgment, it became necessary to reconsider each 

of the original issues on appeal.  The panel reaffirmed its previous conclu-

sions, remanded the case to the district court for trial, and again rejected 

Mckesson’s First Amendment defense.  Id. at 289.   

 The district court, however, granted summary judgment for 

Mckesson on the negligence claim.  First, the district court found that there 

was no evidence that Mckesson led the protestors, and as a result, he owed 

Officer Ford no duty of care.  Ford v. Mckesson, 739 F. Supp. 3d 344, 351 

(M.D. La. 2024).  Second, the district court found that Mckesson’s conduct 

was not a cause-in-fact of Officer Ford’s injuries.  Id. at 351–52.  Finally, the 

district court found that Mckesson’s participation in the protest was pro-

tected by the First Amendment and the intervening Supreme Court case of 

Counterman v. Colorado, 600 U.S. 66, 143 S. Ct. 2106 (2023).  739 F. Supp. 

3d at 352–53.   

 Officer Ford has appealed.  

II. 

“This court reviews a district court’s grant of summary judg-

ment . . . de novo.”  Willis v. Barry Graham Oil Serv., L.L.C., 122 F.4th 149, 

153 (5th Cir. 2024).  Summary judgment is proper when “the movant shows 

that there is no genuine dispute as to any material fact and the movant is en-

titled to judgment as a matter of law.”  Fed. R. Civ. P. 56(a).  Summary 

judgment is not appropriate if a reasonable jury “could differ as to the import 

of the evidence.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250, 106 S. 
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Ct. 2505, 2511 (1986); see also Dupree v. Younger, 598 U.S. 729, 731–32, 143 S. 

Ct. 1382, 1387 (2023) (explaining that the summary judgment and judgment 

as a matter of law standards are effectively the same).  When assessing the 

record, this court “must view the evidence introduced and all factual infer-

ences from the evidence in the light most favorable to the party opposing 

summary judgment.”  Smith v. Reg’l Transit Auth., 827 F.3d 412, 417 (5th 

Cir. 2016) (quoting Hightower v. Tex. Hosp. Ass’n, 65 F.3d 443, 447 (5th Cir. 

1995)).  It must be borne in mind that “at the summary judgment stage the 

judge’s function is not . . . to weigh the evidence and determine the truth of 

the matter but to determine whether there is a genuine issue for trial.”  An-
derson, 477 U.S. at 249, 106 S. Ct. at 2511.   

III. 

 The first issue on appeal is whether there is a genuine dispute as to 

any material facts that constitute the elements of Officer Ford’s negligence 

claim.  The second issue is whether the First Amendment immunizes 

Mckesson from facing trial for his negligence. 

A. 

  Louisiana Civil Code article 2315 provides, “Every act whatever of 

man that causes damage to another obliges him by whose fault it happened to 

repair it.”  In applying this code, Louisiana adopts a “duty-risk” theory of 

negligence.  Doe, 339 So. 3d at 531.  To prevail under a negligence theory, 

Officer Ford must prove five elements: “(1) the plaintiff suffered an injury; 

(2) the defendant owed a duty of care to the plaintiff; (3) the duty was 

breached by the defendant; (4) the conduct in question was the cause-in-fact 

of the resulting harm; and (5) the risk of harm was within the scope of pro-

tection afforded by the duty breached.”  Doe, 71 F.4th at 288 (quoting Doe, 

945 F.3d at 826).  
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i. 

 The facts establishing Officer Ford’s injury are undisputed.  He was 

hit in the head with a piece of concrete or similar substance.  This blow caused 

him to lose teeth, injure his jaw, and suffer a concussion.  In the aftermath of 

the concussion, he has suffered lasting vision damage.  As a result of the in-

juries and post-traumatic stress disorder caused by the incident, Officer Ford 

had to leave the Baton Rouge Police Department and begin a new career. 

ii. 

  Whether a duty of care exists is purely a question of state law.  Burszt-
ajn v. United States, 367 F.3d 485, 489 (5th Cir. 2004).  The Supreme Court 

of Louisiana unambiguously answered that question and held that Mckesson 

owed a duty of care to Officer Ford.  Doe, 339 So. 3d at 530–33.  In its decision, 

the Supreme Court of Louisiana held that a duty of care exists in the facts 

presented in this case, and it affirmed this court’s holding that Louisiana law 

recognizes “a duty not to negligently precipitate the crime of a third party.”  

Id. at 532 (quoting Doe, 945 F.3d at 827).   

This duty attaches if a fact-finder determines that Mckesson negli-

gently led the protest.  Here, the record contains ample evidence to allow 

such a finding.  Mckesson’s own testimony is that he was “part of” a group 

of “incredible leaders who were planning things . . . associated . . . with the 

protest.”  Further, Mckesson admitted that he came to Baton Rouge because 

his “team” was in contact with leaders in “the organizing community” who 

had “asked [his team] to come.”  Additionally, he “amplified” posts about 

the protest to his over quarter million Twitter followers so that they would 

know “that there would be protests in Baton Rouge.”  Once the protest—

that he helped plan—was underway, Officer Ford observed Mckesson as the 

crowd followed him around; as he directed them with his body language and 

got protestors ready to walk on the highway; and as they followed him and 
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members of the New Black Panther Party out onto the highway.  Mckesson’s 

leadership was recognized not only by police, but also by other protestors who 

submitted to his authority and “were following him all over the area.”  In-

deed, a video that Mckesson filmed on his cell phone would allow a reasona-

ble fact-finder to conclude that the video of Mckesson’s arrest demonstrates 

that he was leading the group toward I-12 for the purpose of blocking the in-

terstate highway.  After police officers cut off the protestors and thwarted 

them from carrying out the criminal act of interrupting traffic on I-12, the 

group turned around and started marching away from I-12.  As the group was 

turned around by police, Mckesson is one of the people closest to the police 

officers who intervened to cut off the march.  A reasonable jury could infer 

that Mckesson’s position at the front of the protest as it was cut off by police 

evidences his leadership over the unlawful movements of the protestors.1   

Mckesson’s brief admits his leadership role in the protest.  At mini-

mum, Mckesson admits that “the evidence shows that [he] is a well-known 

leader in a social movement, that he attended the July 9 protest, that he re-

tweeted someone else’s announcement of the Baton Rouge protest’s time 

and location, and that some group of people followed him at various moments 

of the day.”  Further, Mckesson’s brief admits that there is “no question” 

that “a protest leader may be held liable for” this tort.  As Mckesson admits, 

to hold him liable it is not required for a jury to find that Mckesson was the 

_____________________ 

1 The dissent argues that the video does not show the protestors turning around 
after police cut them off.  However, the record as a whole supports that this is exactly what 
happened.  When asked if he was “marching towards I-12,” Mckesson said “yes.”  
Mckesson also admitted that police intervened to turn the protestors around and that he 
only started filming the video after he complied with police orders to turn around.  The 
video itself corroborates the fact that police turned the protestors around, with Mckesson 
informing viewers of the video, “We’re walking back.”  The video also corroborates the 
fact that Mckesson was near the back of the crowd after the protest had been turned around 
by police, with Mckesson stating that the police “are like literally right behind us.” 
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only leader of the protest.  Rather, it is sufficient for a jury to find that 

Mckesson was a leader of the protest.   

 So far, the evidence would permit a jury to find that Mckesson was 

involved in planning the protest and leading the protest on the day it oc-

curred.  But his leadership did not end there.  After the protest was over, 

Mckesson sued the City of Baton Rouge in a class action lawsuit.  His own 

court filings admit that he was a leader of the protest and argued that he was 

an adequate representative of the class of protestors who were arrested by 

police due to the “leadership” he exercised over them.  Memorandum in 

Support of Motion for Final Approval of Class Action Settlement at 15, 

McKesson v. City of Baton Rouge, Civ. No. 16-520-JWD-RLB, 2017 WL 

11675692 (M.D. La. Nov. 16, 2017).  By claiming to be a leader of the protest, 

Mckesson ultimately received a settlement from the City of Baton Rouge.  A 

jury could choose to take Mckesson at his word and find that he led the pro-

test.2 

That Mckesson assumed a leadership role in the Baton Rouge protest 

is not surprising, given that, as he admits, he is routinely identified as one of 

the “leaders in the Black Lives Matter Pride Movement.”  Furthermore, 

during an interview on national television, he was identified as a prominent 

“community organizer.”  His leadership was even recognized by the highest 

levels of the federal government, and he met with President Obama and At-

torney General Lynch to discuss Black Lives Matter.  Mckesson argues the 

_____________________ 

2 The dissent unsuccessfully argues that Mckesson’s role as a leader in a class 
action regarding the protest “does not refer to his leadership of the protest.” (emphasis in 
original).  This argument fails on its own terms, as Mckesson’s own court filing indicates 
that his “leadership” is directly related to the “broad spectrum of persons who were 
involved in the protests.”  Memorandum in Support of Motion for Final Approval of Class 
Action Settlement at 15, McKesson v. City of Baton Rouge, Civ. No. 16-520-JWD-RLB, 2017 
WL 11675692 (M.D. La. Nov. 16, 2017). 

Case: 24-30494      Document: 85-1     Page: 9     Date Filed: 03/19/2026



No. 24-30494 

10 

 

evidence of his leadership in Black Lives Matter is inadmissible.  Although 

prior act evidence “is not admissible to prove a person’s character in order 

to show that on a particular occasion the person acted in accordance with the 

character,” it is “admissible for . . . proving . . . motive, . . . intent, prepara-

tion, plan[ning], knowledge, . . . absence of mistake, or lack of accident.”  

Fed. R. Evid. 404(b).  Officer Ford’s evidence could be admitted under 

these exceptions. 

There is ample admissible evidence to create a genuine, material fact 

dispute about whether Mckesson was a leader in the protest.  The district 

court erred in discounting the evidence as “self-serving, uncorroborated, and 

inconsistent.”  Ford, 739 F. Supp. 3d at 351.  This holding is erroneous for at 

least two reasons.  First, the mere fact that evidence is “self-serving” does 

not permit a judge to grant summary judgment.  To the contrary, “self-serv-

ing affidavits and depositions may create fact issues even if not supported by 

the rest of the record.”  Guzman v. Allstate Assurance Co., 18 F.4th 157, 160 

(5th Cir. 2021) (internal quotation marks omitted).  Further, assessing 

“[h]ow much weight to credit self-interested evidence is a question of credi-

bility, which judges may not evaluate at the summary judgment stage.”  Id. 
at 161.  All that is required is that “self-serving evidence . . . comport with the 

standard requirements of Federal Rule of Civil Procedure 56” and “‘be made 

on personal knowledge, set out facts that would be admissible in evidence, 

and show that the affiant or declarant is competent to testify on the matters 

stated.’”  Id. (quoting Fed. R. Civ. P. 56(c)(4)).  Here, Officer Ford tes-

tified from personal knowledge based on what he saw as an eyewitness.  His 

testimony plainly complies with Fed. R. Civ. P. 56(c)(4).   

Second, the district court erred because the evidence in the record 

corroborates Officer Ford’s testimony.  As recounted above, the evidence 

demonstrates that Mckesson helped plan the protest, was a leader in many 

protests that have turned violent, amplified messages about the protest on 
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social media, and gave orders to the crowd during the protest.  Additionally, 

a video of Mckesson’s position near the police as they cut off the protestors 

from accessing the interstate substantiates the other evidence.  This evidence 

all tends to support that Mckesson was a leader of the protest, if the jury so 

determines.   

iii. 

A reasonable jury could also find that Mckesson breached his duty of 

care by “organizing the protest in such a manner where it was reasonably 

foreseeable that a violent confrontation with the police would result.”  Doe, 

71 F.4th at 284.  As this court held, and the Supreme Court of Louisiana con-

firmed, “It was patently foreseeable that the Baton Rouge police would be 

required to respond to the demonstration by clearing the highway and, when 

necessary, making arrests.”  Doe, 339 So. 3d at 531 (quoting Doe, 945 F.3d at 

827).  A jury could find that Mckesson was undeterred by the foreseeable risk 

of violence and engaged in “intentional lawlessness” by leading “the demon-

strators onto a busy highway . . .  to provoke a confrontation between police 

and the mass of demonstrators.”  Id.  Mckesson “direct[ed]” protestors “to 

go out into that road and block traffic.”  Such an action is patently illegal 

under Louisiana law.  La. Stat. Ann. § 14:97.  Additionally, Mckesson 

was in charge while protestors looted a store and threw water bottles at po-

lice.  A jury could find that by engaging in this conduct, he put the lives of 

“officers, bystanders, and demonstrators” at risk and “failed to exercise rea-

sonable care in conducting his demonstration.”  Doe, 339 So. 3d at 531 (quot-

ing Doe, 945 F.3d at 827). 

The record contains ample evidence that Mckesson led the protest in 

a way that violated his duty of care.  For instance, Mckesson had previously 

“participated in other Black Lives Matter protests in which demonstrators 

blocked public highways, and in which police officers were injured.”  Doe, 71 
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F.4th at 288.  Mckesson supported these violent protests, and he refused to 

condemn the use of violence in a televised interview on CNN.  Consequently, 

whether Mckesson breached his duty to Officer Ford and others raises a tri-

able jury question. 

iv. 

Next, a reasonable jury could determine that Mckesson’s conduct was 

the cause-in-fact of Officer Ford’s injuries.  A jury must determine if “but 

for the defendant’s conduct, the incident probably would not have oc-

curred.”  Doe, 339 So.3d at 532. (approving of this court’s quoting of Roberts 
v. Benoit, 605 So.2d 1032, 1052 (La. 1992) in Doe, 945 F.3d at 828).  So long 

as “the defendant’s actions had something to do with the injury the plaintiff 

sustained, the test of a factual, causal relationship is met.”  Faucheaux v. Ter-
rebonne Consol. Gov’t, 615 So. 2d 289, 292 (La. 1993).   

This court and Louisiana’s Supreme Court have both already held 

that the facts of this case are sufficient for a jury to find that Mckesson’s ac-

tions were the cause-in-fact of Officer Ford’s injuries.  According to the state 

supreme court, the evidence could allow a jury to find that “by leading the 

demonstrators onto the public highway and provoking a violent confrontation 

with the police, Mckesson’s negligent actions were the ‘but for’ causes of 

Officer Doe’s injuries.”  339 So. 3d at 532 (quoting Doe, 945 F.3d at 828).  

Further, the Louisiana Supreme Court recognized, “It is an uncontroversial 

proposition of tort law that intentionally breaking, and encouraging others to 

break, the law is relevant to the reasonableness of one’s actions.”  Id. (quot-

ing Doe, 945 F.3d at 828).  Officer Ford testified that he and other officers 

observed Mckesson ordering other protestors to go out into the roadway and 

leading them in their incursions into lanes of traffic.  Additionally, 

Mckesson’s negligence in organizing the protest would permit the jury to 

find that he is the cause-in-fact of Officer Ford’s injuries.  Indeed, the fact 
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that lawlessness, looting, and assaulting police officers occurred under 

Mckesson’s leadership “support[s] the assertion that he organized and di-

rected the protest in such a manner as to create an unreasonable risk that one 

protestor would assault or batter [Officer Ford].”  Doe, 71 F.4th at 289.  

The dissent argues that holding that a jury could find that Mckesson 

is the cause-in-fact of Officer Ford’s injuries could open the door to protest 

leaders being held liable for the actions of people participating in a counter-

protest.  This court has no occasion to reach that question in this case; how-

ever, the dissent’s concern seems unfounded.  To be liable, a protest leader 

must have “organized and directed” the protestor’s actions.  Id.  Further, 

the Louisiana Supreme Court has held that liability for protest leaders at-

taches only when they “encourage[e] others to break . . . the law.”  339 So. 

3d at 532 (quoting Doe, 945 F.3d at 828).  It is highly unlikely that a protest 

leader’s actions would make them accountable for the torts committed by 

counter-protestors.  

v. 

 Finally, Officer Ford satisfies the scope of duty requirement.  Under 

Louisiana law, determining “scope of the duty involves a purely legal ques-

tion.”  Malta v. Herbert S. Hiller Corp., 333 So. 3d 384, 399 (La. 2021).  This 

court previously held that “a central purpose of imposing a duty in these cir-

cumstance[s] is to protect those who are injured as a result of a negligently 

organized and led protest.  As such, the risk of harm to [Officer Ford] is 

plainly within the scope of protection afforded by the duty owed by Mckesson 

here.”  Doe, 71 F.4th at 289.   

Under Louisiana law, the scope of duty inquiry asks whether the duty 

imposed is intended to protect “this plaintiff from this type of harm arising 

in this manner.”  Faucheaux, 615 So. 2d at 294.  Officer Ford satisfies this 

test.  The duty to exercise due care in leading a protest protects the physical 
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safety of police officers who must be on hand to prevent potential outbursts 

of violence.  Officer Ford suffered the exact type of harm, starting with his 

being hit in the head, that the duty aims to prevent.  

* 

 It is not certain whether Officer Ford will prevail in front of a jury.  

Indeed, “reasonable minds could differ as to the import of the evidence,” but 

that is precisely why this case must now be brought before a jury.  Anderson, 

477 U.S. at 250, 106 S. Ct. at 2511.   

B.  

The district court additionally erred in departing from this court’s ear-

lier holding that “imposing negligence liability on Mckesson does not offend 

the First Amendment.”  Doe, 71 F.4th at 291.  Under the Fifth Circuit’s rule 

of orderliness, only the en banc Fifth Circuit or the Supreme Court may over-

rule Fifth Circuit precedent.  Texas v. United States, 126 F.4th 392, 406 (5th 

Cir. 2025).  The district court erred in assuming that Counterman, 600 U.S. 

66, 143 S. Ct. 2106, nullified this court’s prior decision.   

 This court, like the district court, is bound by our earlier precedent in 

this case.  While “an intervening change in the law (such as by a Supreme 

Court case) permits a subsequent panel to decline to follow a prior Fifth Cir-

cuit precedent . . . [s]uch an intervening change in the law must be unequiv-

ocal, not a mere ‘hint’ of how the Court might rule in the future.”  U.S. v. 
Alcantar, 733 F.3d 143, 145–46 (5th Cir. 2013);  see also In re Texas Grand 
Prairie Hotel Realty, L.L.C., 710 F.3d 324, 331 (5th Cir. 2013) (to overturn a 

prior precedent of this court, a “Supreme Court decision must be more than 

merely illuminating with respect to the case before us” and must be “une-

quivocally directed by controlling Supreme Court precedent.” (quoting Reed 
v. Fla. Metro. Univ., Inc., 681 F.3d 630, 647–48 (5th Cir. 2012) (Dennis, J., 

concurring))).  And importantly, a “district court [is] not free to overturn” 
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Fifth Circuit precedent even if it thinks that the Supreme Court has “implic-

itly overruled” that precedent.  In re Bonvillian Marine Serv., Inc., 19 F.4th 

787, 789, 792 (5th Cir. 2021).  

In any event, the Supreme Court did not overturn our prior rulings in 

this case, explicitly or implicitly.  Counterman held only that in a criminal con-

viction for a true threat of violence, the First Amendment “requires proof 

that the defendant had some subjective understanding of the threatening na-

ture of his statements.” 600 U.S. at 69, 143 S. Ct. at 2111.  Counterman held 

that a speaker can be held civilly accountable for his speech if his “words 

were ‘intended’ (not just likely) to produce imminent disorder.” Id. at 76, 

143 S. Ct. at 2115.  A jury can find that a protest leader who directs protestors 

to “interfere[] with traffic upon the public streets” intends to produce disor-

der because blocking a road represents an “immediate threat to public safety, 

peace, or order.”  Cantwell v. Connecticut, 310 U.S. 296, 308, 60 S. Ct. 900, 

905 (1940); see also Jones v. Parmley, 465 F.3d 46, 56 (2d Cir. 2006) (So-

tomayor, J.) (citing Cantwell for the “axiomatic” proposition that block-

ing a street represents disorder).  Counterman’s holding about the elements 

of an unrelated criminal offense changes nothing about this case.  Therefore, 

the thorough First Amendment analysis in Doe v. Mckesson remains binding 

on the district court and should govern this case at trial.  71 F.4th at 289–300. 

 For these reasons, the judgment of the district court is REVERSED 

and REMANDED to the district court for further proceedings consistent 

with this opinion.
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King, Circuit Judge, dissenting: 

Officer John Ford was tragically injured in his line of duty. Someone 

should be held accountable. But Officer Ford has not come close to 

demonstrating that Mckesson is that someone. Perhaps eager to afford 

Officer Ford a remedy for his injuries, the majority nevertheless holds that 

he has done just that. In so doing, it imperils First Amendment liberties. So I 

dissent. 

I 

“The standard of review on summary judgment is de novo.” Favela v. 
Collier, 91 F.4th 1210, 1212 (5th Cir. 2024). “Summary judgment is 

appropriate where the submissions show that there is no genuine issue as to 

any material fact and that the moving party is entitled to judgment as a matter 

of law.” Chaney v. Dreyfus Serv. Corp., 595 F.3d 219, 229 (5th Cir. 2010) 

(citing Fed. R. Civ. P. 56(c)). “To make a showing of a genuine dispute 

of material fact, ‘the party opposing summary judgment is required to 

identify specific evidence in the record and to articulate the precise manner 

in which that evidence supports his or her claim.’” Clark v. City of 
Alexandria, 116 F.4th 472, 478 (5th Cir. 2024) (quoting Diaz v. Kaplan Higher 
Educ., L.L.C., 820 F.3d 171, 176 (5th Cir. 2016)). Then “we consider 

evidence bearing on the issues, viewing the facts and the inferences to be 

drawn therefrom in the light most favorable to the nonmovant.” Chaney, 595 

F.3d at 229 (quoting Olabisiomotosho v. City of Hou., 185 F.3d 521, 525 (5th 

Cir. 1999)). 

“However, we are not required to accept the nonmovant’s conclusory 

allegations, speculation, and unsubstantiated assertions [that] are either 

entirely unsupported[] or supported by a mere scintilla of evidence.” Id. 
(citing Reaves Brokerage Co., Inc. v. Sunbelt Fruit & Vegetable Co., Inc., 336 

F.3d 410, 413 (5th Cir. 2003)). The party opposing summary judgment 
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“must do more than simply show that there is some metaphysical doubt as to 

the material facts.” Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 

574, 586 (1986). And it must do so by providing evidence capable of being 

“presented in admissible form at trial,” Patel v. Tex. Tech Univ., 941 F.3d 

743, 746 (5th Cir. 2019), rather than merely offering “improbable 

inferences,” Jones v. United States, 936 F.3d 318, 321 (5th Cir. 2019) (quoting 

Lawrence v. Fed. Home Loan Mortg. Corp., 808 F.3d 670, 673 (5th Cir. 2015)). 

Further, “‘[s]elf-serving allegations are not the type of significant probative 

evidence required to defeat summary judgment,’ and ‘a vague or conclusory 

affidavit [without more] is insufficient to create a genuine issue of material 

fact in the face of conflicting probative evidence.’” Koerner v. CMR Constr. 
& Roofing L.L.C., 910 F.3d 221, 227(5th Cir. 2018) (quoting Kariuki v. 
Tarango, 709 F.3d 495, 505 (5th Cir. 2013)). “Therefore, ‘[w]hen opposing 

parties tell two different stories, one of which is blatantly contradicted by the 

record, so that no reasonable jury could believe it, a court should not adopt 

that version of the facts for purposes of . . . summary judgment.’” Id. at 227–

28 (quoting Scott v. Harris, 550 U.S. 372, 380 (2007)). 

II 

 Relying heavily on a prior panel’s decision rendered at the motion-to-

dismiss stage, the majority concludes that Officer Ford has presented 

sufficient evidence on each element of his negligence claim and that the First 

Amendment does not pose a barrier to that claim. But the case before us bears 

little resemblance to the case before the prior panel. In this case and on this 
record, I find it difficult to conclude that Officer Ford has raised fact issues 

on every element of his claim. And I find it even more difficult to conclude 

that the First Amendment lies dormant while its protections are chilled to 

the marrow. 
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A 

Under Louisiana negligence law, Officer Ford must prove or raise 

genuine issues of material fact on five elements: “(1) the plaintiff suffered an 

injury; (2) the defendant owed a duty of care to the plaintiff; (3) the duty was 

breached by the defendant; (4) the conduct in question was the cause-in-fact 

of the resulting harm; and (5) the risk of harm was within the scope of 

protection afforded by the duty breached.” Doe v. Mckesson, 71 F.4th 278, 

288 (5th Cir. 2023) (internal quotes omitted). Officer Ford, however, has 

failed to present sufficient competent summary-judgment evidence on at 

least three of them: duty, breach, and cause-in-fact. 

1 

The Louisiana Supreme Court has identified a duty to “not 

negligently precipitate the crime of a third party.” Doe v. McKesson, 339 So. 

3d 524, 531 (La. 2022). This duty attaches if Mckesson was “organizing and 

leading the Baton Rouge demonstration.” Id. Similarly, Officer Ford’s 

theory of breach centers around Mckesson’s organization and leadership of 

the Baton Rouge protest. See Mckesson, 71 F.4th at 288 (“[Officer Ford] has 

also plausibly alleged that Mckesson breached his duty in the course of the 

latter’s organizing and leading the Black Lives Matter protest at issue 

here.”). Accordingly, both the duty and breach elements rise and fall on the 

same proof of Mckesson’s organization and leadership of the protest.  

Before the prior panel, Officer Ford had an easier time establishing 

Mckesson’s purported organization and leadership of the protest; the case 

was at the motion-to-dismiss stage, so his allegations were simply taken as 

true. It took as true Officer Ford’s allegations “that Mckesson planned to lead 

the demonstrators onto Interstate 12,” “that Mckesson regularly gave orders 
to the protestors and directed their activity,” and that other unlawful acts 

“occurred under Mckesson’s leadership.” Id. at 288–89 (emphasis added). 
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And based on these allegations, that panel held that Officer Ford had 

“plausibly alleged that Mckesson breached his duty in the course of the 

latter’s organizing and leading the Black Lives Matter protest at issue here.” 

Id. (emphasis added).  

The prior panel also concluded that Officer Ford “has alleged that 

Mckesson created unreasonably unsafe conditions in at least three significant 

aspects.” Id. at 292. “First, he organized the protest to begin in front of the 

police station, obstructing access to the building.” Id. (emphasis added). 

“Second, he personally assumed control of the protest’s movements . . . .” Id. 
(emphasis added). “And third, Mckesson deliberately led the assembled 

protest onto a public highway, in violation of Louisiana criminal law.” Id. 
(emphasis added).  

Answering certified questions from this court, the Louisiana Supreme 

Court, too, relied on such allegations of protest organization and leadership. 

That court found that “Officer [Ford] has plausibly alleged that Mckesson 

breached his duty of reasonable care in the course of organizing and leading 
the Baton Rouge demonstration.” McKesson, 339 So. 3d at 531 (emphasis 

added). “The complaint alleges that Mckesson planned to block a public 

highway as part of the protest. And the complaint specifically alleges that 

Mckesson was in charge of the protests and was seen and heard giving orders 
throughout the day and night of the protests.” Id. (emphasis added). 

Today, however, Officer Ford finds himself at the summary-judgment 

stage. So he must do more than simply allege; he must produce evidence. 

And reading the majority’s opinion, one would be forgiven for believing that 

competent summary-judgment evidence bore out these allegations of 

organization and leadership. But what the majority describes as “ample 

evidence,” ante, at 7, is simply not so.  
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Start with Mckesson’s purported role in organizing the protest. The 

majority points to Mckesson’s testimony that he was a “part of” a group of 

“incredible leaders who were planning things . . . associated . . . with the 

protest.” Ante, at 7 (ellipses in original). But hidden in the ellipses between 

“planning things” and “associated” is Mckesson’s clarification that there is 

no formal, centralized group of organizers—only community leaders. In fact, 

when asked “who [is] this planning group you’re referencing,” Mckesson 

stated, “when I say planning it’s beautifully community lead [sic] so it’s 

hundreds of people at any given point across the protests that I participated 

in or protesters that I knew whether I was there or not.” And when asked 

“who is a person in the planning group,” he further clarified that “[t]he 

planning group is not a proper noun remember, so there’s no group. I use 

planning broadly. There were hundreds of people who were helping to plan 

associated things with the protest.” 

Moreover, contrary to the majority’s characterization of the record, it 

is clear Mckesson was not one of these community leaders for the Baton 

Rouge protest. The majority thinks that Mckesson’s admission that he came 

to Baton Rouge because his team was in contact “with leaders in ‘the 

organizing community’ who had ‘asked [his team] to come,’” ante, at 7, 

somehow means Mckesson was a leader in the organizing community. But 

that defies logic. If the leaders of the Baton Rouge organizing community 

invited Mckesson to join their protest, Mckesson was a guest, not a host or 

an organizer. 

Similarly, that Mckesson “‘amplified’ posts about the protest to his 

over quarter million Twitter followers so that they would know ‘that there 

would be protests in Baton Rouge,” ante, at 7, says nothing about his status 

as an organizer of the protest. Retweeting—something virtually anyone could 

do—evinces merely that Mckesson promoted, not organized, the protest. As 

Mckesson argues, “[r]e-tweeting the details of an already-planned protest no 
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more makes one its organizer than would re-tweeting the time or location of 

an outdoor movie screening or church rummage sale.” 

In short, far from creating fact issues on whether Mckesson was an 

organizer of the Baton Rouge protest, the evidence shows that Black Lives 

Matter protest-planning is decentralized and community-led; Baton Rouge’s 

community leaders invited Mckesson to join their planned protest; and 

Mckesson retweeted the details of an already-planned protest. That is 

insufficient for a reasonable jury to conclude that he organized the protest at 

issue.   

As for Mckesson’s leadership of the protest, the majority draws 

unfounded inferences and improperly credits speculation. While, as the 

majority points out, Officer Ford testified that he thought Mckesson “was 

getting [people] ready to walk onto the highway,” the basis for that thought 

was that Mckesson was “directing them with his body language moving 

around”—not anything Officer Ford heard personally. In fact, Officer Ford 

conceded that he “do[es]n’t know what [Mckesson] said” to the crowd 

because “it was too loud.” Sure, body language, such as pointing, can be a 

powerful tool of tacit communication. But what Officer Ford observed is far 

more speculative. When asked, “Did you see him making any hand gestures, 

signaling people, or anything like that,” he responded, “I don’t remember 

any signaling.” So what did he mean by “body language”? Merely that “a 

crowd” was “following [Mckesson] all over the area” before they walked 

onto the highway. The majority makes no effort to reconcile this speculative 

leap from a crowd’s following Mckesson—without any evidence of 

Mckesson’s causing them to follow him—to Mckesson’s actively “getting 

them ready to walk into the highway.” Instead, the majority indulges in the 

speculation, which we may not. See Moon v. Olivarez, 26 F.4th 220, 226 (5th 

Cir. 2022) (“[Nonmovant] cannot defeat summary judgment with 

speculation . . . .”).  
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The majority also points to the video depicting Mckesson’s arrest. To 

reach its conclusion—that the video demonstrates, at a point in time that the 

video does not show, Mckesson was leading the crowd onto the highway—

the majority purports to make observations and draw inferences therefrom: 

(1) “police officers cut off the protesters” and “the group turned around”; 

(2) “Mckesson is one of the people closest to the police officers who 

intervened to cut off the march”; (3) it thus could be inferred that Mckesson 

was “at the front of the protest as it was cut off by police”; and (4) that means 

he was leading the crowd before it was cut off. Ante, at 8. And, at this 

juncture, we are generally obligated to draw inferences in the light most 

favorable to Office Ford.  

But the video does not show either (1) or (2), so the majority cannot 

infer (3) and (4). At no point in the video do “police officers cut off the 

protesters”; from the beginning to the end of the video, the police are behind 

the crowd. Nor does “the group turn[] around.” The video begins with 

Mckesson and the crowd walking in one direction—and they never change 

direction.  

More fundamentally, the video does not show that “Mckesson is one 

of the people closest to the police officers.” Ante, at 8. What the video does 

show is Mckesson in the middle of the crowd. See, e.g., Video at 00:12 (people 

walking in front of Mckesson); id. at 3:34 (various people behind Mckesson); 

id. at 4:18 (same); id. at 4:53 (same). This is so even though Mckesson stops 

a few times to record his video, as other protesters pass him, id. at 0:37, 2:32, 

and he even walks toward the back of the crowd to record another protester 

get arrested, id. at 3:36. This discrepancy between Officer Ford’s version of 

events and the video means we no longer draw inferences in Officer Ford’s 

favor; instead, we “view[] the facts in the light depicted by the videotape.” 

Scott, 550 U.S. at 381.  
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Tellingly, the video also fails to depict Mckesson shouting any orders, 

leading any chants, or directing anyone to do anything. In fact, the crowd 

continues to shout chants without any direction from Mckesson, and 

Mckesson does not join the chant. So contrary to the idea that this was a 

protest “that Mckesson personally directed at all times,” see Mckesson, 71 

F.4th at 289 (emphasis added), the only video evidence of the protest never 
shows him directing the protest. 

The majority also cites to Mckesson’s brief, which the majority reads 

as “admit[ting] his leadership role in the protest.” Ante, at 8. The brief states 

that, “[a]t most, the evidence shows that Mckesson is a well-known leader in 

a social movement, that he attended the July 9 protest, and that he re-tweeted 

someone else’s announcement of the Baton Rouge protest’s time and 

location, and that some group of people followed him at various moments of 

the day.”  But each of these “admissions” do not admit his leadership role 

in the protest. First, being a leader in a movement is different from being a 

leader in a protest, especially given Mckesson’s uncontroverted testimony 

that Black Lives Matter protest-planning is decentralized and community-

led. Second, merely attending a protest does not make him liable for the 

conduct of other protesters. See N.A.A.C.P. v. Claiborne Hardware Co., 458 

U.S. 886, 920 (1982) (“Civil liability may not be imposed merely because an 

individual belonged to a group, some members of which committed acts of 

violence.”). Third, retweeting the details of a pre-planned event does not 

make one an organizer or leader. And fourth, being followed, without 

additional nonspeculative evidence of Mckesson’s conduct that caused the 

following, does not make him a leader. 

The next two pieces of evidence the majority relies on suggest that the 

majority sees unwarranted talismanic powers in the word “leadership”—

regardless of the context. First, the majority cites to Mckesson’s 

participation in a class action lawsuit arising out of the protest. Per the 
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majority, “[h]is own court filings admit that he was a leader of the protest 

and argued that he was an adequate representative of the class of protesters 

who were arrested by the police due to the ‘leadership’ he exercised over 

them.” Ante, at 9. But they do no such thing. 

To be sure, he wrote there that he is an adequate class representative 

“due to [his] interest in this litigation, accessibility, involvement, leadership 

and commitment.” Memorandum in Support of Motion for Final Approval 

of Class Action Settlement at 15, McKesson v. City of Baton Rouge, Civ. No. 

16-520-JWD-RLB, 2017 WL 11675692 (M.D. La. Nov. 16, 2017). 

The next paragraph, however, makes clear that the word 

“leadership” does not refer to his leadership of the protest. That paragraph 

begins with “[a]ll those terms apply to DeRay Mc[k]esson.” Id. It continues, 

“[h]e has been a fearless young African-American man who has stood against 

racism, brutality and the right to exercise free speech throughout America.” 

Id. And he has “committed to devoting time to this litigation and keeping the 

entire class informed.” Id. Nowhere is there a discussion of Mckesson’s 

leadership of the Baton Rouge protest. Instead, the filing discusses Mckesson’s 

leadership within the Black Lives Matter movement and commitment to 

keeping the entire class informed—i.e., his leadership of the class action. A 

generalized reference to leadership or possession of leadership qualities does 

not transform Mckesson into a leader of this protest. 

The majority makes the same misstep when it cites to Mckesson’s 

recognized leadership in the Black Lives Matter movement. See ante, at 9. 

True, he admitted that he was one of “many leaders in the Black Lives Matter 

Pride Movement.” And he admitted that he met with President Obama and 

Attorney General Lynch, though he denied that he did so as a representative 

of the Black Lives Matter movement. But even if he met with the White 

House as a representative of the movement, that suffices to establish only 
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that he led the movement, not this particular protest. Again, Office Ford has 

failed to controvert Mckesson’s testimony that protests were planned 

throughout the country by communities, not by a centralized group of 

leaders. 

Perhaps Officer Ford’s strongest argument is that he “saw and heard 

Mc[k]esson giving orders to the crowd.” Yet in his own deposition, Ford 

admitted that he did not personally hear Mckesson “giving any orders.”1 

This admission seemed to alarm Ford’s counsel, who followed up: “When 

we gave you your admissions, we asked you, did you hear him giving orders, 

and you said you did. So is your — what’s with your memory? Are you having 

memory problems? Are you confused?” To that, Officer Ford revised his 

testimony, stating “I did say that he told them to come out into the road, 

didn’t I? . . . Well, that’s — that’s the only time then.” 

But say we credit this latter testimony.2 It stands as the only evidence 

of Mckesson’s purported leadership of the protest and precipitating the 

_____________________ 

1 See also, e.g., Ford Dep.  38:7–20 (“Q: [D]id you hear anything in particular that 
he said? A: Well, the casual conversations, no. There was too much traffic[,] and it was 
loud out there. But I could hear his chants and stuff like that . . . The main thing they started 
off with was no justice, no peace, no racist police . . . . Q: Besides that, did you hear him say 
anything else? A: Nothing personal, no.”); 41:1–11 (“Q: [W]hat did you hear DeRay 
Mc[k]esson say? . . . A: That, like, the police were the new KKK . . . I can’t recall anything 
else.”); 96:10–14 (“Q: You personally did not hear him giving any orders, did you? A: Not 
personal orders, no, I didn’t — I didn’t hear him.”). 

2 Of course, this is not a given because “[s]elf-serving assertions contradicting 
previous testimony are insufficient evidence to overcome a summary-judgment motion.” 
Barlow v. Allstate Tex. Lloyds, 214 F. App’x 435, 437 (5th Cir. 2007) (citing S.W.S. Erectors, 
Inc. v. Infax, Inc., 72 F.3d 489, 496 (5th Cir. 1996)); see also Flaherty v. Entergy Nuclear 
Operations, Inc., 946 F.3d 41, 51 (1st Cir. 2019) (holding that, where witness “provided a 
clear answer to an unambiguous question during his deposition, which he then directly 
contradicted without satisfactory explanation,” it was not error to reject witness’ “claim 
of confusion” and to disregard the subsequent contradictory testimony); Marathon Ashland 
Petrol, LLC v. Int’l Bhd. of Teamsters, Chauffeurs, Warehousemen, Helpers of Am., Gen. 
Drivers, Helpers & Truck Terminal Emp. Union, Lc. No. 120, 300 F.3d 945, 951 (8th Cir. 
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crime of others. And such a one-time “order”—an unadorned 

characterization unsubstantiated by the record—cannot be enough to defeat 

a summary-judgment motion in a protest leader liability case. Otherwise, any 

protester could be haled into court and dragged through lengthy, costly 

litigation as a purported “leader” for simply shouting something as 

innocuous as “Let’s go!” in the heat of the moment. This would, in effect, 

transform this narrow duty imposed on a protest organizer and leader into a 

“duty to protect others from the criminal activities of third persons”—which 

both this court and the Louisiana Supreme Court expressly rejected. See 
McKesson, 339 So. 3d at 532 (quoting Doe v. Mckesson, 945 F.3d at 818, 827 

(5th Cir. 2019)). More concerningly, such loosening of the duty and breach 

standard poses grave First Amendment concerns, as explained below. See 
infra, Part II.B. 

2 

Officer Ford’s evidentiary deficiency also plagues the cause-in-fact 

element. Under that element, he must prove, or at least raise genuine issues 

of material fact, that “he would not have been injured but for the manner in 

which Mckesson organized and led the protest.” Mckesson, 71 F.4th at 292. 

That is, he must demonstrate “that Mckesson’s actions were a necessary 

antecedent” to his injuries. Id. “That is a tall task, and the standard will only 

be met in the exceptional cases where” the evidence “support[s] the 

inference that the leader’s specific actions caused the plaintiff’s injuries.” Id. 
The prior panel emphasized that “[i]n most cases, the altercation would have 

_____________________ 

2002) (holding change in witness’ deposition testimony after break and in response to own 
lawyer’s questioning “was not a mere clarification of his earlier testimony, but was a 
‘sudden and unexplained revision’ to create an issue where none existed before” and 
therefore did “not create an issue of disputed fact” (quoting Am. Airlines, Inc. v. KLM 
Royal Dutch Airlines, Inc., 114 F.3d 108, 111 (8th Cir. 1997))). 
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occurred regardless of how the protest leader . . . acted.” Id. at 292 n.8. 

Indeed, “[o]nly seldomly will a plaintiff be able to prove that the specific 

actions taken by the defendant caused the alleged injury.” Id. 

The majority asserts that, “[a]ccording to the state supreme court, the 

evidence could allow a jury to find that ‘by leading the demonstrators onto 

the public highway and provoking a violent confrontation with the police, 

Mckesson’s negligent actions were the “but for” causes of Officer [Ford’s] 

injuries.’” Ante, at 12 (quoting McKesson, 339 So. 3d at 532). This assertion 

is flawed for two reasons. 

First, the state supreme court never once said the evidence here could 

allow a jury to find anything at all, because it handed down McKesson at the 

motion-to-dismiss stage. See McKesson, 339 So. 3d at 521 (“We first note that 

this case comes before us from a dismissal on the pleadings alone.”). Our task 

today is to decide whether Officer Ford has offered sufficient evidence to 

substantiate his allegations, not parrot a decision that took them as given. 

Second, Officer Ford admits that Mckesson’s purported shepherding 

of a crowd onto the highway did not cause a violent confrontation—i.e., cause 

the crowd to hurl objects at the officers. Instead, he writes that “the crowd 

was already throwing objects at police and had been doing so all day, when 

Mc[k]esson lead [sic] them onto the highway.” If the protesters were 

throwing objects at the police “all day,” it seems clear that Mckesson’s 

leading of the crowd onto the highway was not the “necessary antecedent” 

of Officer Ford’s injury. See Mckesson, 71 F.4th at 292. In fact, this case would 

fall alongside “most cases” where “the altercation would have occurred [and 

did occur] regardless of how the protest leader . . . acted.” See id. at 292 n.8.  

And just as the crowd was throwing objects at the police without any 

action on Mckesson’s part, the record shows they likely would have occupied 

the highway without him too. Officer Ford testified that there were 
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“agitators” in the crowd who were “trying to get the crowd to come back 

into the roadway.” In fact, it was when Officer Ford was arresting one of 

these agitators—not Mckesson—that he was struck with a rock. So again, it 

seems the highway occupation “would have occurred regardless of how the 

protest leader . . . acted.” Id. 

The majority also concludes that a jury can find Mckesson as the 

cause-in-fact of Officer Ford’s injuries because Mckesson “organized and 

directed the protest in such a manner as to create an unreasonable risk that 

one protester would assault or batter [Officer Ford].” Ante, at 13 (emphasis 

added) (quoting id. at 829). Indeed, the crux of Officer Ford’s claim against 

Mckesson is that “Mckesson should have known that leading the 

demonstrators onto a busy highway was likely to provoke a confrontation 

between the police and the mass of demonstrators, yet he ignored the 

foreseeable danger. . . .” Mckesson, 71 F.4th at 288. 

But here is the catch—Officer Ford has produced zero evidence that 

the unidentified rock-thrower was a protester at all. Zero evidence is, of 

course, even less than a mere scintilla of evidence, which is insufficient to 

overcome a summary judgment motion. See Chaney, 595 F.3d at 229. And 

without that evidence of a protester-rock-thrower, we have no basis to 

conclude that Mckesson in fact caused “one protester” or someone in the 

“mass of demonstrators” to assault or batter Officer Ford.  

3 

In sum, when unsupported, unsubstantiated allegations are stripped 

away, the sole remaining evidence in support of Officer Ford’s claim is a self-

contradicted testimony that Mckesson told people, just once, that they 

should go onto the highway. Officer Ford has failed to present any other 

evidence of Mckesson’s organization and leadership of the protest or 
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evidence of sufficient causal relationship between Mckesson’s actions and 

his injuries. He therefore cannot survive summary judgment. 

B 

Officer Ford’s failure to establish the state-law elements also means 

his claim is barred by the First Amendment. The majority treats the First 

Amendment issue as foreclosed by the previous panel’s decision in Mckesson 
and our adherence to the rule of orderliness. Ante, at 14–15. But not only do 

Officer Ford’s evidentiary shortcomings render the rule of orderliness 

inapplicable, the majority’s holding is flawed on its own terms. 

1 

At the motion-to-dismiss stage, when Officer Ford’s allegations were 

taken as true, a divided panel of this court held that “imposing negligence 

liability on Mckesson does not offend the First Amendment.” Mckesson, 71 

F.4th at 291. Specifically, it held so because, in its view, “the negligence 

theory [Officer Ford] pursues fits quite comfortably into two of the theories 

for protest-leader liability identified in” Claiborne.3 Id. 

_____________________ 

3 In Claiborne, African American citizens of Claiborne County instituted a boycott 
on white merchants in the area when their demands to elected officials for racial equality 
and integration were unmet. Claiborne, 458 U.S. at 889. An undisputed leader of the 
boycott was Charles Evers, the Field Secretary of the N.A.A.C.P., who helped organize the 
Claiborne County Branch of the N.A.A.C.P. Id. at 898. On one occasion, he gave a speech 
to a crowd and led them on a march to the courthouse, demanding the discharge of the 
entire city police force, after some officers shot and killed a young African American male. 
Id. at 902. In that speech, he warned that “boycott violators would be ‘disciplined’ by their 
own people.” Id. On another occasion, he gave a speech to “several hundred people,” 
during which he stated that “[i]f we catch any of you going in any of them racist stores, 
we’re gonna break your damn neck.” Id. And indeed, boycott violators faced some 
“discipline,” including being physically battered, shots being fired at their house, a brick 
thrown at their windshield, or personal property damaged or stolen. Id. at 904–05. 
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Those theories are as follows. “First, a finding that he authorized, 

directed, or ratified specific tortious activity would justify holding him 

responsible for the consequences of that activity.” Claiborne, 458 U.S. at 927. 

“Second, a finding that his public speeches were likely to incite lawless action 

could justify holding him liable for unlawful conduct that in fact followed 

within a reasonable period.” Id.  

The majority in Mckesson held that the first theory of liability was met 

because Mckesson “‘directed . . . specific tortious activity’ insofar as 

[Officer Ford] contends ‘that his injuries were the result of Mckesson’s own 
tortious conduct in directing an illegal and foreseeably violent protest.” 

Mckesson, 71 F.4th at 291 (first emphasis in original; second emphasis added). 

It then held that the second theory was met because Officer Ford 

“contend[ed] that Mckesson organized and directed the protest in an unsafe 

manner such that it was likely that a violent confrontation would result, and 

in fact did result.” Id. at 293 (emphasis added). 

But as shown above, Mckesson did not organize or direct the protest. 

At best, Officer Ford’s self-contradicted testimony shows that Mckesson 

directed one movement of the protest at a specific moment in time. This is far 

afield of the allegations underlying Mckesson, which were that Mckesson 

“planned to lead the demonstrators onto Interstate 12,” “regularly gave orders 
to the protesters,” “personally assumed control of the protest” and 

“personally directed [it] at all times.” Id. at 288–89, 92 (emphasis added). 

This factual discrepancy between the allegations assumed as true in Mckesson 

_____________________ 

Despite his undisputed leadership and explicit call for violence, the Supreme Court 
refused to pierce the First Amendment and impose liability on Evers for the wrongful 
conduct of others. Id. at 929. 
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and what the evidence actually bears out means we no longer can rely on 

Mckesson or hide behind the rule of orderliness. 

2 

More troublesome than applying non-analogous caselaw, the 

majority’s holding today greenlights a form of “heckler’s veto.” We have 

said that “it is not acceptable for the state to prevent a speaker from 

exercising his constitutional rights because of the reaction to him by others.” 

Beckerman v. City of Tupelo, 664 F.2d 502, 509 (5th Cir. Unit A Dec. 1981). 

But by not insisting that Officer Ford show proof that the rock-thrower is a 

protester, rather than a bystander or even a counterprotester, the majority 

makes every protest a hostage to “the reaction . . . by others.” Id.   

 Indeed, under today’s decision, the violence “even of those opposed 
to the protest” may lead to civil liability for a protest leader “on the theory 

that such violence was ‘foreseeable.’” Timothy Zick, The Cost of Dissent: 
Protest and Civil Liabilities, 89 Geo. Wash. L. Rev. 233, 273 (2021) 

(emphasis in original). Even worse, someone opposed to a planned protest 

can simply threaten violence. In that case, the protest leader cannot deny 

foreseeability and must now choose between exercising his First Amendment 

rights or facing potentially ruinous liability.4 Cf. N.Y. Times Co. v. Sullivan, 

_____________________ 

4 Perhaps the majority would respond that, in such a case, “the altercation would 
have occurred regardless of how the protest leader . . . acted,” Mckesson, 71 F.4th at 292 
n.8, undercutting the causation element. And I would tend to agree. But by ignoring Officer 
Ford’s own testimony that the protesters were throwing objects at officers and that 
agitators were encouraging the crowd to walk onto the highway regardless of Mckesson’s 
conduct, the majority has ditched that guardrail.  

Nor is the response the majority actually gives any more reassuring. It writes that 
a protest leader cannot be held liable for the conduct of counterprotesters because “a 
protest leader must have ‘organized and directed’ the protestor’s actions” to incur liability. 
Ante, at 13 (quoting Mckesson, 71 F.4th at 289). That fundamentally misunderstands 
Mckesson, the very case the majority contends governs this one. 
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376 U.S. 254, 277 (1964) (“The fear of damage awards . . . may be markedly 

more inhibiting than the fear of prosecution under a criminal statute.”). That 

would, of course, impermissibly chill speech and violate the tenet that, “in 

the context of constitutionally protected activity . . . ‘precision of regulation 

is demanded.’” Claiborne, 458 U.S. at 916. 

Moreover, by hinging Mckesson’s liability on the “foreseeab[ility] 

that the Baton Rouge police would be required to respond to the 

demonstration,” ante, at 11, the majority “allows law enforcement to dictate 

the extent of protesters’ liability exposure,” Zick, supra, at 273. This is 

“heckler’s veto” on steroids because now the heckler is the government. 

Instead of exercising its lawmaking powers to suppress speech it dislikes—

and face strict scrutiny—the government can unleash its law enforcement 

officers, armed with riot gear and today’s decision, upon its citizens, 

including, as in this case, its dissidents. This obvious danger of handing the 

protester-liability trigger to the government is made worse because “almost 

anyone can be arrested for something.” Nieves v. Bartlett, 139 S. Ct. 1715, 

1730 (2019) (Gorsuch, J., concurring in part and dissenting in part). And 

_____________________ 

That case held that, under the alleged facts, Mckesson can be held liable because 
he “organized and directed the protest in such a manner as to create an unreasonable risk 
that one protester would assault or batter [Officer Ford].” Mckesson, 71 F.4th at 289. It is 
the manner in which a protest leader organizes and directs the protest that may trigger 
liability, not the way he organizes and directs the people. Indeed, Judge Willett’s 
dissent there argued for what the majority today asserts—to hold a protest leader liable, 
two things must be identified: “a ‘specific’ tort committed by someone other than [the 
leader], and an action by [the leader] that ‘authorized, directed, or ratified’ that tort.” Id. 
at 310 (Willett, J., concurring in part, dissenting in part). But, as he observed, “the 
[Mckesson] majority’s analysis blend[ed] those two steps by [holding] that Mckesson 
‘directed’ his own tort.” Id.; see also id. at 292.  

Today’s majority seeks to both rest on Mckesson’s holding and retroactively un-
blend its analysis. But precisely because it cannot rewrite that case, the majority’s holding 
poses a threat to the First Amendment. 
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this danger is more likely to manifest when the government is itself the object 

of the protest, as it was here. Dangerously, that threatens First Amendment 

rights when they are needed the most—when the speech concerns public 

affairs. See Garrison v. Louisiana, 379 U.S. 64, 74–75 (1964) (“[S]peech 

concerning public affairs is more than self-expression; it is the essence of self-

government.”); Snyder v. Phelps, 562 U.S. 443, 452 (2011) (“[S]peech on 

public issues occupies the highest rung of the hierarchy of First Amendment 

values . . . .”); N.Y. Times Co., 376 U.S. at 270 (articulating “a profound 

national commitment to the principle that debate on public issues should be 

uninhibited, robust, and wide-open . . . .”).  

3 

 The prior panel’s decision in Mckesson is inapplicable, and the 

majority’s approach imperils First Amendment liberties. But there is an 

alternative, well-trodden path for us to take: simply hew closely to the 

“historic,” “traditional,” “well-defined[,] and narrowly limited classes of 

speech” that the Supreme Court has identified as unprotected by the First 

Amendment and see whether they apply here. See United States v. Stevens, 

559 U.S. 460, 468–69 (2010). These are defamation, obscenity, true threats, 

and incitement. Counterman v. Colorado, 143 S. Ct. 2106, 2114 (2023) 

(collecting cases). Of these categories, the closest one to the facts at hand 

would be incitement. But it is not close enough still.  

I start with well-established principles. “First Amendment freedoms 

need breathing space to survive.” FEC v. Wis. Right to Life, Inc., 552 U.S. 

449, 468–69 (2007) (quoting NAACP v. Button, 371 U.S. 415, 433 (1963)). 

Accordingly, we are cognizant that “[p]rohibitions on speech have the 

potential to chill, or deter, speech outside their boundaries.” Counterman, 

143 S. Ct. at 2114. “A speaker may be unsure about the side of a line on which 

his speech falls.” Id. at 2114–15. “Or he may simply be concerned about the 

Case: 24-30494      Document: 85-1     Page: 33     Date Filed: 03/19/2026



No. 24-30494 

34 

 

expense of becoming entangled in the legal system.” Id. at 2115. “The result 

is ‘self-censorship’ of speech that could not be proscribed—a ‘cautious and 

restrictive exercise’ of First Amendment freedoms.” Id. (quoting Gertz v. 
Robert Welch, Inc., 418 U.S. 323, 340 (1974)). So “an important tool to 

prevent that outcome—to stop people from steering ‘wide[] of the unlawful 

zone’—is to condition liability on the [plaintiff’s] showing of a culpable 

mental state.” Id. (quoting Speiser v. Randall, 357 U.S. 513, 526 (1958)). 

The same tool is necessary in the incitement context. Incitement is 

when an “advocacy of the use of force or law violation . . . is directed to 

inciting or producing imminent lawless action and is likely to incite or 

produce such action.” Hess v. Indiana, 414 U.S. 105, 108 (1973) (quoting 

Brandenburg v. Ohio, 395 U.S. 444, 447 (1969)). But “incitement inheres in 

particular words used in particular contexts: Its harm can arise even when a 

clueless speaker fails to grasp his expression’s nature or consequence.” 

Counterman, 143 S. Ct. at 2115. So, the Supreme Court instructs, “the First 

Amendment precludes punishment, whether civil or criminal, unless the 

speaker’s words were ‘intended’ (not just likely) to produce imminent 

disorder.” Id. (citing Hess, 414 U.S. at 109). 

The need for a mens rea requirement for incitement is particularly 

strong. That is because the Court “recognized that incitement to disorder is 

commonly a hair’s-breadth away from political ‘advocacy’—and particularly 

from strong protests against the government and prevailing social order.” Id. 
at 2118 (citing Brandenburg, 395 U.S. at 447). But the Court “fail[ed], in an 

earlier era, to protect mere advocacy of force or lawbreaking from legal 

sanction.” Id. So a “strong intent requirement” is “a way to ensure that 

efforts to prosecute incitement would not bleed over, either directly or 

through a chilling effect, to dissenting political speech at the First 

Amendment’s core.” Id. Even the Mckesson panel acknowledged this, 

writing, “imposing liability on associates without an intent requirement 
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would risk discouraging a whole range of legitimate expressive activities.” 

Mckesson, 71 F.4th at 297. And, as explained above, the evidence shows that 

Mckesson was merely an associate—not a protest leader. 

Here, of course, Officer Ford has testified—albeit inconsistently—

that Mckesson told some people to go on the highway. And if he told people 

to go on the highway, Mckesson very likely intended people to go on the 

highway and to do so imminently. At first glance, it may appear Mckesson’s 

speech was unprotected incitement. 

But that focuses on the wrong lawless action. Mckesson is not being 

prosecuted or sued for illegally occupying the highway. See Mckesson, 71 F.4th 

at 298 (“[Officer Ford] does not assert highway obstruction as a tort per se.”). 
He is being sued because an unidentified, perhaps-unassociated person threw 

a rock at Officer Ford without Mckesson’s direction, ratification, or 

authorization. The relevant question thus is not whether he intended the 

illegal highway occupation, but whether he “intended (not just likely) to 

produce” that lawless action of throwing a rock at Officer Ford. See 
Counterman, 143 S. Ct. at 2115. And Officer Ford does not allege, contend, or 

present evidence that Mckesson intended to produce the rock throwing. 

The majority’s approach of using the highway occupation to impose 

liability on the downstream occurrence of rock-throwing contravenes the 

above-outlined principles. It imposes a civil punishment via a mere 

negligence standard. So now, under the majority’s regime, “a clueless 

speaker [who] fails to grasp his expression’s nature and consequences” could 

be civilly punished, id., even if he does not intend the consequences. This is 

an end-run around the “strong intent requirement”—a necessary safeguard 

to preserve the First Amendment’s “breathing space”—where an intent to 

commit any minor crime opens the floodgates for indefinite liability. 
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“[T]he ‘tendency to lead to violence’ is not enough. Mere negligence, 

therefore, cannot form the basis of liability under the incitement doctrine any 

more than it can under the libel doctrine.” Bailey v. Iles, 87 F.4th 275, 285 

(5th Cir. 2023) (quoting Herceg v. Hustler Mag., Inc., 814 F.2d 1017, 1024 (5th 

Cir. 1987)). The First Amendment demands more.  

III 

“[I]t is of prime importance that no constitutional freedom, least of all 

the guarantees of the Bill of Rights, be defeated by insubstantial findings of 

fact screening reality.” Claiborne, 458 U.S. at 924. But today, the majority 

couples insubstantial findings of fact with imprecision of regulation to strike 

at the heart of the First Amendment. Because “First Amendment freedoms 

need breathing space to survive,” Wis. Right to Life, Inc., 551 U.S. at 468–69, 

and the majority suffocates them, I respectfully dissent. 
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Fed. R. App. P. 40 for a discussion of when a rehearing may be 
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banc. 
 
Direct Criminal Appeals.  Fed. R. App. P. 41 provides that a motion 
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motion to withdraw as counsel.   
 

Case: 24-30494      Document: 85-2     Page: 1     Date Filed: 03/19/2026



The judgment entered provides that Appellees pay to Appellant the 
costs on appeal.  A bill of cost form is available on the court’s 
website www.ca5.uscourts.gov. 
 
      Sincerely, 
 
      LYLE W. CAYCE, Clerk 

        
      By: _________________________ 
      Shatyra Rasheed, Deputy Clerk 
      504-310-7646 
 
 
Enclosure(s) 
 
Ms. Nora Ahmed 
Ms. Chloe Marie Chetta 
Ms. Vera Eidelman 
Mr. William P. Gibbens 
Mr. David Thomas Goldberg 
Mrs. Donna Unkel Grodner 
Mr. Ben Wizner 
 

Case: 24-30494      Document: 85-2     Page: 2     Date Filed: 03/19/2026



Appendix B



 
 

United States Court of Appeals 
for the Fifth Circuit

_____________ 
 

No. 24-30494 
_____________ 

 
John Ford, former Officer John Doe Police Officer, 
 

Plaintiff—Appellant, 
 

versus 
 
DeRay Mckesson; Black Lives Matter; Black Lives 
Matter Network, Incorporated, 
 

Defendants—Appellees. 
________________________________ 

 
Appeal from the United States District Court 

for the Middle District of Louisiana 
USDC No. 3:16-CV-742 

________________________________ 
 

ON PETITION FOR REHEARING EN BANC 
 
Before King, Jones, and Oldham, Circuit Judges. 

Per Curiam: 

Treating the petition for rehearing en banc as a petition for panel 

rehearing (5th Cir. R.40 I.O.P.), the petition for panel rehearing is 

DENIED.  The petition for rehearing en banc is DENIED because, at the 

request of one of its members, the court was polled, and a majority did not 

vote in favor of rehearing (Fed. R. App. P.40 and 5th Cir. R.40). 
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In the en banc poll, six judges voted in favor of rehearing, Stewart, 

Graves, Higginson, Willett, Douglas, and Ramirez, Circuit 
Judges, and ten voted against rehearing Elrod, Chief Judge; Jones, 

Smith, Richman, Southwick, Haynes, Ho, Duncan, 

Oldham, and Wilson, Circuit Judges.*

 

 
* Judge Kurt D. Engelhardt, did not participate in the consideration of 

the rehearing en banc. 
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James C. Ho, Circuit Judge, concurring in the denial of rehearing en banc: 

 The dissent calls for principled enforcement of the First Amendment:  

“Constitutional rules cannot turn on the cause, the crowd, or the speaker.”  

Post, at _ (Willett, J., dissenting from the denial of rehearing en banc).  “The 

First Amendment must protect advocacy without regard to whether the 

cause is popular or unpopular, favored or disfavored.”  Id. 

I certainly agree: “Popular speech doesn’t need protection.  It’s only 

when speech is unpopular that you need the First Amendment.”  Hershey v. 
Bossier City, 165 F.4th 292, 292 (5th Cir. 2025) (Ho, J., concurring in the 

denial of rehearing en banc).  “The First Amendment doesn’t mean much if 

you’re only allowed to express views favored by the government.”  Mayfield 
v. Butler Snow, 78 F.4th 796, 798 (5th Cir. 2023) (Ho, J., dissenting from the 

denial of rehearing en banc).  See also Villarreal v. City of Laredo, 94 F.4th 374, 

409 (5th Cir. 2024) (Ho, J., dissenting) (same). 

So our rulings must be scrupulously viewpoint neutral.  We must 

apply the same standards, regardless of whether the views at issue are favored 

or disfavored by judges, cultural elites, or society at large.  See, e.g., Oliver v. 
Arnold, 19 F.4th 843, 844–45 (5th Cir. 2021) (Ho, J., concurring in the denial 

of rehearing en banc) (urging consistent enforcement of the First 

Amendment regardless of viewpoint); Gonzalez v. Trevino, 60 F.4th 906, 

911–12 (5th Cir. 2023) (Ho, J., dissenting from the denial of rehearing en 

banc) (expressing concerns about inconsistent enforcement of the First 

Amendment); Perez v. City of San Antonio, 168 F.4th 345, 346 (5th Cir. 2026) 

(Ho, J., dissenting from the denial of rehearing en banc) (noting that physical 

location can play a critical role in the exercise of religion, whether it’s the 

Lipan-Apache or evangelical Christianity) (citing Siders v. City of Brandon, 

130 F.4th 188 (5th Cir. 2025)); Hershey, 165 F.4th at 301 (Ho, J., concurring 

in the denial of rehearing en banc) (same). 
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Where I ultimately part company with my distinguished dissenting 

colleague is that, unlike him, I see no violation of viewpoint neutrality in this 

case—only the dutiful application of a simple principle:  “The First 

Amendment protects protest, not trespass.”  Doe v. Mckesson, 947 F.3d 874, 

878 (5th Cir. 2020) (Ho, J., concurring in the denial of rehearing en banc).  

This principle “applies with equal force to pro-police protestors” (or to, say, 

“pro-life and pro-choice protestors alike”) “who unlawfully obstruct a 

public highway.”  Id. at 877.  And Plaintiff has presented ample evidence for 

a jury to put this case in the category of trespass, not protest—as our court 

has already detailed on more than one occasion.  See, e.g., Doe v. Mckesson, 71 

F.4th 278, 281–82, 283, 288–89 (5th Cir. 2023); Ford v. Mckesson, 171 F.4th 

332, 336, 339–41 (5th Cir. 2026). 

I concur in the denial of rehearing en banc. 
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Don R. Willett, Circuit Judge, joined by Stewart, Graves*, 

Higginson, Douglas, and Ramirez, Circuit Judges, dissenting from 

the denial of rehearing en banc: 

The Supreme Court has already called the constitutional issue 

presented here “undeniably important”:1 whether the First Amendment 

tolerates a negligent-protest theory that substitutes the mere foreseeability of 

a stranger’s violence for intent. After a decade of litigation, full discovery, and 

another appeal, every threshold obstacle is gone. At last, the question is 

cleanly presented. 

Baton Rouge Police Officer John Ford was grievously injured when 

someone hurled a rock or piece of concrete into his face during a political 

protest. The assailant has never been identified. Neither has the assailant’s 

affiliation, motive, or connection—if any—to DeRay Mckesson. Yet today 

the court sends Mckesson to trial—not because evidence connects him to the 

assault, but because he was a prominent activist, allegedly helped lead 

demonstrators into a roadway, and could have foreseen that disorder might 

follow. 

The First Amendment does not permit prominence to substitute for 

proof. Under NAACP v. Claiborne Hardware Co., liability for another 

person’s violence demands proof that the defendant authorized, directed, or 

ratified the specific tortious activity2—or that his speech was directed to 

inciting or producing imminent lawless action and likely to do so under the 

demanding rule of Brandenburg v. Ohio.3 And Counterman v. Colorado 

 
* Judge Graves joins all but Part V.C. 
1 Mckesson v. Doe, 592 U.S. 1, 4 (2020) (per curiam). 
2 458 U.S. 886, 927–29 (1982). 
3 395 U.S. 444, 447 (1969) (per curiam). 
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confirms why ordinary negligence cannot do that work when legal sanctions 

burden political advocacy at the First Amendment’s core.4 Negligence 

supplies neither personal responsibility nor the culpable mental state the 

Constitution demands. 

The panel reaches the opposite result through four substitutions. An 

alleged direction to obstruct traffic becomes a direction to assault an officer; 

prominence in a national movement becomes command of a particular 

crowd; proximity becomes causation; and foreseeability becomes intent. 

Those substitutions evade three constitutional requirements: Claiborne 
demands personal responsibility and direct, proximate causation; 

Counterman rejects objective negligence and requires a culpable mental state 

tied to the conduct for which liability is imposed; and Brandenburg requires 

intent to produce imminent lawless action and a likelihood that the action will 

occur. The panel supplies none. Together, its substitutions erase the 

constitutional boundary between advocacy and violence. 

Strip away the euphemisms, and the rule is stark: a freestanding tort 

of negligent protest—liability imposed on Mckesson not for causing Ford’s 

injury, but for failing to foresee that someone else might cause it. 

Nor will the rule remain confined to Mckesson, Black Lives Matter, or 

protests against police conduct. It will govern every cause and every 

viewpoint. The most visible speaker may become the ready-made defendant 

whenever an unidentified person in the crowd—even an interloper or 

provocateur—turns violent. The predictable consequence is self-censorship. 

Citizens will think twice before organizing, promoting, attending, or lending 

 
4 600 U.S. 66, 81–82 (2023). 
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their names to public causes. Civil damages can chill political expression as 

surely as criminal punishment—and often more effectively.5 

Ford’s injuries are abhorrent. He deserves a remedy from whoever is 

legally responsible for them. But grievous injury does not relax the First 

Amendment’s demand for proof. The Constitution does not let courts solve 

the mystery of an unknown assailant by turning the most recognizable speaker 

into a substitute defendant. 

Those inclined to applaud today’s result should consider how the 

same rule will operate in tomorrow’s case. Today’s defendant is associated 

with Black Lives Matter. Tomorrow’s may be a gun-rights advocate, a pro-life 

leader, a pastor protesting a government mandate, or parents addressing a 

school-board meeting. Constitutional rules cannot turn on the cause, the 

crowd, or the speaker. The First Amendment must protect advocacy without 

regard to whether the cause is popular or unpopular, favored or disfavored. 

Otherwise, constitutional guarantees become fair-weather guarantees. 

The en banc court should have stopped this doctrinal erasure. It did 

not. Now the Supreme Court should. I respectfully dissent. 

I. Discovery Disproved the Pleading-Stage Theory 

The case first reached our court at the pleading stage. We then 

accepted the complaint’s allegations that Mckesson had organized the Baton 

Rouge demonstration, “regularly gave orders” to protesters, “personally 

assumed control” of their movements, and deliberately led them onto a 

highway.6 The Supreme Court vacated that decision because our 

 
5 See N.Y. Times Co. v. Sullivan, 376 U.S. 254, 277 (1964) (“The fear of damage 

awards . . . may be markedly more inhibiting than the fear of prosecution under a criminal 
statute.”). 

6 Doe v. Mckesson, 71 F.4th 278, 288–92 (5th Cir. 2023) (Mckesson I). 
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interpretation of Louisiana tort law was “too uncertain a premise” for 

deciding the First Amendment question.7 After the Louisiana Supreme 

Court answered certified questions based on Ford’s allegations, a divided 

panel reinstated the negligence claim and again rejected Mckesson’s 

constitutional defense.8 

The case is different now in the way that matters most: discovery 

tested the allegations, and the resulting record does not show that Mckesson 

planned the protest, controlled its participants, or had any relationship with 

the person who struck Ford, much less that he directed the assault on Ford. 

Local community members organized the July 2016 demonstration 

and invited Mckesson to attend. He arrived the day before and retweeted 

details of an event already circulating online. On the day of the protest, he 

walked with the crowd and recorded events on his phone. The demonstration 

began peacefully. Later, some participants looted a convenience store and 

threw water bottles at police. There is no evidence that Mckesson 

participated in or encouraged those acts. 

As evening approached, word spread that demonstrators should move 

toward the highway. Some entered the roadway, and officers began clearing 

the street and making arrests. Mckesson continued filming until his own 

arrest. While Ford was arresting another person, someone in the crowd threw 

the object that struck him. The assailant was never identified, and the record 

never established whether that person was a protester, a bystander, an 

interloper, a provocateur, or someone else entirely. 

 
7 Mckesson, 592 U.S. at 4–5. 
8 Doe v. McKesson, 339 So. 3d 524, 530–36 (La. 2022); Mckesson I, 71 F.4th at 286–

300. 
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The district court granted summary judgment. It found no competent 

evidence that Mckesson organized or led the protest in the manner previously 

alleged, no evidence that his conduct caused Ford’s injury, and an 

independent First Amendment bar under Counterman.9 

The panel reversed over Judge King’s searing dissent. It opened by 

declaring that “[e]ight years of pretrial litigation are enough” and that it was 

“time for Officer Ford to have a jury assess his claim.”10 But Rule 56 contains 

no litigation-fatigue exception. The age of a case cannot manufacture a 

genuine dispute of material fact. 

More fundamentally, the panel carried pleading-stage assumptions 

into the evidentiary record. It declared that our court and the Louisiana 

Supreme Court had “already held” the facts sufficient for a jury to find 

causation.11 Neither court had done so. The Louisiana Supreme Court 

repeatedly emphasized that it was answering the certified question on “the 

pleadings alone,” and the prior Fifth Circuit panel likewise relied on “well-

pleaded allegations” that Ford still had to prove.12 The complaint supplied a 

theory; discovery had to supply proof. It did not.13 

 
9 Ford v. Mckesson, 739 F. Supp. 3d 344, 350–53 (M.D. La. 2024). 
10 Ford v. Mckesson, 171 F.4th 332, 335–36 (5th Cir. 2026) (Mckesson II). 
11 Id. at 341. 
12 McKesson, 339 So. 3d at 531, 544 n.8 (Crain, J., concurring in part); Mckesson 

I, 71 F.4th at 292. 
13 Ford invokes law of the case, but the earlier decisions did not decide whether 

the record developed in discovery would establish leadership and causation. The doctrine 
applies only to issues actually decided, not to questions that had not—and could not yet 
have—been resolved. See Carpa, Inc. v. Ward Foods, Inc., 567 F.2d 1316, 1320 (5th Cir. 
1978), overruled on other grounds by Copper Liquor, Inc. v. Adolph Coors Co., 701 F.2d 542 
(5th Cir. 1983). 
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A second development matters too. Eleven days after our 2023 

decision, the Supreme Court decided Counterman. When the Court later 

denied certiorari, Justice Sotomayor specifically observed that our 

court had lacked the benefit of Counterman and expected the lower courts to 

give that decision “full and fair consideration” in later proceedings.14 The 

district court did so. The panel answered that Counterman “changes 

nothing.”15 

Respectfully, that answer cannot be squared with Claiborne, 

Counterman, or Brandenburg. The case therefore arrives in a materially 

different posture from the one before us in 2023: the allegations have been 

tested, the evidentiary record is closed, and Counterman is now on the books. 

Two independent constitutional defects bar trial. 

II. Claiborne Requires Personal Responsibility for the 
Specific Violence 

Foreseeability Is Not Authorization, Direction, or Ratification 

Claiborne arose from a civil-damages judgment imposed after a 

political boycott that included both protected advocacy and violence. The 

Supreme Court reversed and identified three possible bases for liability: (1) 

unlawful conduct the defendant personally committed; (2) another person’s 

unlawful conduct, but only upon proof that the defendant “authorized, 

directed, or ratified specific tortious activity”; or (3) speech satisfying the 

constitutional test for incitement.16 

 
14 Mckesson v. Doe, 144 S. Ct. 913, 914 (2024) (Sotomayor, J., statement 

respecting the denial of certiorari). 
15 Mckesson II, 171 F.4th at 343. 
16 458 U.S. at 916–18, 927–29. 
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Those categories enforce a foundational First Amendment principle: 

association may be collective, but culpability is personal. Membership in a 

movement, participation in a demonstration, even leadership of a political 

campaign or rally does not make a person answerable for every unlawful act 

committed by someone associated with the cause. “Civil liability may not be 

imposed merely because an individual belonged to a group, some members of 

which committed acts of violence.”17 

Ford does not contend that Mckesson threw the rock. No evidence 

shows that he asked anyone to throw objects, approved the assault, ratified it 

afterward, or even knew the assailant. The negligence theory instead treats 

Mckesson’s alleged direction of demonstrators into a roadway as creating a 

foreseeable risk of violence. 

That theory changes the subject—and with it, the constitutional 

inquiry. The “specific tortious activity” for which Ford seeks damages is the 

assault that shattered his jaw—not the obstruction of traffic. Claiborne’s three 

verbs—authorized, directed, ratified—require a personal nexus between the 

defendant and the violence of others.18 They are not satisfied merely because 

Mckesson allegedly directed demonstrators into the road. Intent to commit 

one unlawful act does not establish authorization of another person’s violent 

felony. I previously called this maneuver by its true name: a “negligent 

protest” theory that lets a stranger’s foreseeable violence stand in for 

Mckesson’s own wrongdoing.19 

 
17 Id. at 918–20. 
18 Mckesson I, 71 F.4th at 308–10 (Willett, J., concurring in part and dissenting 

in part). 
19 See id. at 302, 313. 
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Our 2023 decision purported to require a “sufficiently close 

relationship” between the leader’s conduct and the third party’s tort, yet 

deemed that requirement satisfied whenever a leader negligently created 

conditions in which injury was likely.20 That formulation supplies no 

meaningful boundary. Large demonstrations, marches, labor actions, 

sporting celebrations, and political rallies all carry some foreseeable risk that 

an attendee will act unlawfully. If furnishing the occasion for possible violence 

is enough, Claiborne’s personal-responsibility rule disappears precisely when 

it is needed most. 

Claiborne itself exposes the gulf. Charles Evers unquestionably led the 

boycott. His speeches included threatening language, and violence did occur. 

Even so, the Court refused to hold him liable without proof that he had 

authorized, directed, or ratified the particular violence at issue.21 Mckesson’s 

connection to the Baton Rouge assault is far weaker: the assailant is unknown, 

and no evidence ties that person’s act to anything Mckesson said or did. 

Proximity Is Not Causation 

Claiborne also requires “precision of regulation” when liability 

burdens protected political activity.22 Damages must be confined to injuries 

“directly and proximately caused by wrongful conduct chargeable to the 

defendants.”23 That requirement is constitutional, not ornamental. Without 

it, liability migrates from unlawful conduct to protected association and 

advocacy. 

 
20 Id. at 290, 298 (majority opinion). 
21 Claiborne, 458 U.S. at 902, 926–29. 
22 Id. at 916 (quoting NAACP v. Button, 371 U.S. 415, 438 (1963)). 
23 Id. at 916, 918. 
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The panel’s causation analysis leans heavily on decisions made before 

discovery. The Louisiana Supreme Court could not have found the evidence 

sufficient for a jury; it had no evidentiary record before it. Our 2023 panel 

likewise warned that Ford still had to prove causation and described that 

showing as a “tall task” likely to succeed only in exceptional cases.24 This 

appeal is where that proof came due. 

It never arrived. No one knows who threw the rock. The record does 

not show that the assailant attended the demonstration for its political 

purpose, heard Mckesson, followed him into the roadway, or acted in 

response to any instruction. Identity, affiliation, and motive all remain 

unknown. 

The timing further weakens the asserted chain. Ford testified that 

objects had been thrown at police before Mckesson allegedly directed anyone 

into the road. He also described independent agitators urging people toward 

the roadway and testified that he was struck while arresting one of them—

someone other than Mckesson.25 On this record, the crowd’s movement and 

violence had causes independent of Mckesson. 

The asserted chain runs from an alleged direction to enter the street, 

through an already unruly crowd, a police response, the arrest of someone 

else, and finally an unknown assailant’s independent decision to throw a rock. 

That is chronology, not causation—a series of increasingly remote 

contingencies. Claiborne requires direct and proximate causation.26 The 

sequence supplies temporal and physical proximity, not the indispensable link 

between Mckesson and the assault. 

 
24 Mckesson I, 71 F.4th at 292, 299. 
25 See id. at 292 n.8; Mckesson II, 171 F.4th at 350–52 (King, J., dissenting). 
26 458 U.S. at 916, 918. 
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The missing assailant is not an evidentiary gap at the margin. It is the 

void at the center of the case. The panel’s assurance that its rule will rarely 

reach interlopers and counterprotesters assumes the very fact the record does 

not establish—that the person who injured Ford was a protester whose 

conduct Mckesson incited, organized, or directed.27 The record supplies no 

basis for that assumption. That failure of proof is independently dispositive. 

III. Counterman Forecloses Liability Based on 
Objective Negligence 

Counterman Requires a Culpable Mental State Tied to the Assault 

Counterman identifies a second constitutional defect: Ford’s theory 

rests on objective negligence untethered to the assault. The panel dismisses 

Counterman as an inapposite criminal true-threat case. The Supreme Court’s 

holding concerned true threats, but its reasoning speaks directly to the 

constitutional problem here. 

Counterman rejected objective negligence for threatening speech and 

required at least subjective recklessness.28 More important here, the Court 
distinguished incitement. Incitement decisions “demand more,” the Court 

explained, because political advocacy lies “a hair’s-breadth away” from 

punishable incitement.29 Those cases require specific intent—purpose or 

knowledge—to prevent legal sanctions from bleeding into “dissenting 

political speech at the First Amendment’s core.”30 The Court cited Claiborne 

as part of that line. 

 
27 Mckesson II, 171 F.4th at 341–42. 
28 600 U.S. at 72, 79 & n.5. 
29 Id. at 81. 
30 Id. at 81–82 (discussing Brandenburg, Hess, and Claiborne). 
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A negligence action arising from a protest against government conduct 

sits squarely within that concern. The panel’s rule imposes liability without 

proof that Mckesson intended violence, knew that his own words or conduct 

would cause it, or consciously disregarded a substantial risk that they would 

do so. It asks only whether a reasonable person should have foreseen some 

confrontation at some point. 

That is the very objective-negligence standard Counterman rejected, 

applied in a setting where the Court said the Constitution demands more 

protection, not less.31 Counterman does not mechanically convert every First 

Amendment case into a true-threat prosecution. It does, however, foreclose 

the premise underlying our 2023 decision—that protest-related speech may 

support liability for another person’s violence with no “intent condition.”32 

The panel’s rule-of-orderliness analysis underscores why rehearing en 

banc was necessary.33 A later panel may have considered itself bound. The en 

banc court was not. We had both the authority and the responsibility to 

reconcile circuit law with the Supreme Court’s treatment of Counterman and 

incitement as intent-based doctrines. 

Intent to Obstruct Traffic Is Not Intent to Cause the Assault 

The panel says Counterman is satisfied because a jury could find that 

Mckesson intended “disorder” when he allegedly directed people into a 

public street.34 The panel invokes the right mens rea but attaches it to the 

wrong act. 

 
31 Id. at 81. 
32 Mckesson I, 71 F.4th at 297. 
33 See Mckesson II, 171 F.4th at 342–43. 
34 Id. at 343 (first quoting Counterman, 600 U.S. at 76; then quoting Cantwell v. 

Connecticut, 310 U.S. 296, 308 (1940)). 
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The required mental state must attach to the violence for which Ford 

seeks damages—a rock thrown into his face, not delayed traffic. Intent to 

obstruct traffic is not intent to shatter an officer’s jaw. Proof that Mckesson 

intended civil disobedience does not show that he intended, knew of, or 

consciously disregarded a substantial risk of this particular assault by an 

unknown person. Otherwise, any intent to violate a minor law during a protest 

would expose the speaker to liability for every foreseeable crime that 

followed. 

That inversion is impossible to reconcile with the Court’s decisions in 

Brandenburg and Hess v. Indiana. Even express advocacy of force or 

lawbreaking remains protected unless it is directed to producing imminent 

lawless action and likely to do so.35 Under the panel’s foreseeability approach, 

nonviolent advocacy of a road obstruction receives less protection than 

explicit advocacy of violence: the former may support damages for a 

stranger’s assault on negligence alone, while the latter cannot be punished 

without specific intent, imminence, and likelihood. Brandenburg buried that 

bad-tendency rationale.36 The panel exhumes it, rechristens it “foreseeable 

violence,” and turns every speaker into the insurer of every stranger’s crime. 

Tort law cannot accomplish what Brandenburg forbids. 

Civil Damages Do Not Evade the First Amendment 

The panel also emphasizes that Counterman involved a criminal 

conviction. But the First Amendment does not disappear when punishment 

 
35 Brandenburg, 395 U.S. at 447; Hess v. Indiana, 414 U.S. 105, 108–09 (1973) (per 

curiam). 
36 395 U.S. at 447 (overruling Whitney v. California, which permitted punishment 

of advocacy based on its perceived tendency to produce violence); id. at 447 n.2 
(explaining that Yates v. United States overturned convictions resting on “mere advocacy, 
unrelated to its tendency to produce forcible action”). 
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arrives through a verdict form rather than an indictment. The constitutional 

mens rea principles on which Counterman relied cross the civil-criminal line. 

The Court drew from defamation, incitement, and obscenity—not to 

mention Claiborne itself, a civil-damages case.37 Garrison v. Louisiana likewise 

explained that freedom of expression requires the same constitutional 

standard for civil and criminal remedies.38 

The distinction is especially hollow when the constitutional concern 

is chilling protected speech. Civil liability can impose crushing financial 

consequences without the criminal law’s heightened burden of proof and 

related safeguards. The Supreme Court has long recognized that “[t]he fear 

of damage awards” may inhibit speech even more than criminal 

prosecution.39 

Justice Barrett’s Counterman dissent made the civil reach 

explicit: because the case concerned the scope of the First Amendment, not 

merely the construction of a criminal statute, its reasoning affects “the civil 
consequences” as well.40 And when Justice Sotomayor addressed this 

very litigation after Counterman, she explained that the Court’s decision bars 

objective negligence as a basis for punishing speech and treats Claiborne and 

the incitement cases as demanding intent.41 

The panel devoted one paragraph to that intervening guidance—and 

gave it no effect. It then returned to a negligence regime that allows a jury to 

impose damages without finding any culpable mental state tied to the assault. 

 
37 Counterman, 600 U.S. at 73, 76, 80–82. 
38 379 U.S. 64, 74 (1964). 
39 N.Y. Times, 376 U.S. at 277. 
40 Counterman, 600 U.S. at 119 (Barrett, J., dissenting). 
41 Mckesson, 144 S. Ct. at 914 (Sotomayor, J., statement respecting the denial 

of certiorari). 
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That is not “full and fair consideration” of Counterman.42 It is 

acknowledgment without application. 

IV. Prominence Is Not Proof of Control 

The panel compounds the constitutional error with the evidence it 

uses to send the case to trial. The record may show that Mckesson was a 

nationally prominent activist. It does not show that he organized this protest, 

commanded this crowd, or caused this injury. The assailant is unknown. The 

activist is famous. The panel lets fame fill the evidentiary void. 

Promotion Is Not Organization 

The panel quotes Mckesson as saying he was “part of” a group of 

“incredible leaders who were planning things . . . associated . . . with the 

protest.”43 But the omitted testimony is the point. Mckesson explained that 

there was no formal “planning group”; he was describing a decentralized, 

community-led effort involving hundreds of people. The ellipses do not 

merely shorten the answer. They excise the qualification that defeats the 

inference of centralized command. 

The rest of the record points in the same direction. Baton Rouge 

community leaders invited Mckesson to attend. Being invited suggests 

attendance, not control. Mckesson was a guest, not a host. His retweet merely 

amplified an event already announced; it did not organize the event or give 

him authority over it. Social media enables speakers to publicize events 

without planning or directing them. Treating that amplification as operational 

 
42 See id.  
43 Mckesson II, 171 F.4th at 339. 
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command converts ordinary participation in “the modern public square” into 

proof of control.44 

The panel then reaches further afield—to Mckesson’s national 

profile, his involvement in other protests, and his meetings with federal 

officials.45 Those facts may show influence within a movement. They do not 

establish who planned this demonstration, commanded this crowd, or caused 

this injury. The panel converts a political résumé into a chain of command—

the very associative shortcut Claiborne forbids.46 

Presence Is Not Command 

Ford testified that the crowd followed Mckesson and that Mckesson 

appeared to be getting people ready to enter the highway. But Ford 

repeatedly acknowledged that the crowd was too loud for him to hear what 

Mckesson said and that he did not recall hand signals or gestures. Only later, 

while being questioned by his own counsel, did he recall an instruction to 

enter the road. 

Even crediting that recollection, it proves at most a single instruction 

to enter the roadway during a moving demonstration. It does not establish the 

sweeping allegations that carried the case past dismissal: that Mckesson 

organized the event, regularly gave orders, personally controlled the protest’s 

movements, and directed it at all times.47 

The contemporaneous video is more telling. The panel reads it to 

show police cutting off the march, the crowd turning, and Mckesson at the 

 
44 See Packingham v. North Carolina, 582 U.S. 98, 107 (2017). 
45 Mckesson II, 171 F.4th at 340. 
46 458 U.S. at 918–19. 
47 Mckesson I, 71 F.4th at 288–92. 
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front.48 Judge King reviewed the same footage and explained that it shows 

no such sequence.49 The crowd does not change direction on camera; police 

remain behind it; and Mckesson appears within the crowd, sometimes 

stopping or moving backward to film arrests. The video shows no order, no 

signal, no command. 

When video evidence blatantly contradicts a witness’s account, courts 

must view the facts as the recording depicts them.50 The panel sees a 

commander. The video shows a man documenting arrests. Visibility in a 

crowd is not command of it. 

Movement Leadership Is Not Control of This Crowd 

The panel cites a television interview from more than a year before the 

Baton Rouge protest, characterizing Mckesson as supporting violent protests 

and refusing to condemn violence.51 But as the record shows, the interview 

also contains statements favoring peaceful protest, and it concerned neither 

this demonstration nor the assault on Ford. Even general advocacy of 

violence would not support liability for specific violence that is remote in time 

and unconnected to the speech.52 A year-old interview about other events 

does still less to prove that Mckesson commanded this crowd or caused this 

injury. 

The panel next assigns similar weight to the word “leadership” in a 

class-action settlement filing.53 The term appeared among qualities offered to 

 
48 Mckesson II, 171 F.4th at 341. 
49 Id. at 346–47 (King, J., dissenting). 
50 Scott v. Harris, 550 U.S. 372, 380–81 (2007). 
51 Mckesson II, 171 F.4th at 336, 340. 
52 See Claiborne, 458 U.S. at 928; see also Mckesson I, 71 F.4th at 291. 
53 Mckesson II, 171 F.4th at 340. 
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show that several named plaintiffs would adequately represent a class under 

Rule 23. In context, it referred to Mckesson’s national advocacy and 

commitment to the litigation—not operational control of the Baton Rouge 

march.54 Leadership of a movement, adequacy as a class representative, and 

command of a particular crowd are distinct propositions. The panel treats 

them as interchangeable. 

Most troubling, the panel treats Mckesson’s political activity—his 

public profile, associations, prior protests, media appearances, and meetings 

with government officials—as evidence that he led this event and negligently 

caused a stranger’s violence.55 That method turns civic effectiveness into 

evidentiary exposure: the more prominent the advocate, the more readily 

prominence can be recast as control when disorder erupts nearby. Visibility 

becomes liability. 

The First Amendment does not convert visibility into vicarious 

liability. Claiborne protected even the acknowledged leader of a campaign 

because the Constitution required evidence connecting him personally to the 

specific violence at issue. The panel sends Mckesson to trial on far less. 

Once prominence may substitute for control, and foreseeability for 

intent, the rule cannot be confined to this case. 

V. The Panel’s Rule Has No Limiting Principle 

The panel’s rule is anything but narrow. The record confirms it. 

Liability may attach where the tortfeasor is unidentified; where no evidence 

connects that person to the defendant; where the alleged direction concerned 

 
54 Memorandum in Support of Motion for Final Approval of Class Action 

Settlement at 15, McKesson v. City of Baton Rouge, No. 16-520-JWD-RLB, 2017 WL 
11675692 (M.D. La. Nov. 16, 2017); Mckesson II, 171 F.4th at 351 (King, J., dissenting). 

55 Mckesson II, 171 F.4th at 340. 
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a different unlawful act; and where leadership is inferred largely from 

prominence, association, and public advocacy. A rule is not narrow merely 

because its limitless premises are recited one case at a time. 

A. The Rule Creates a Civil Heckler’s Veto 

That rule creates a civil heckler’s veto. If the assailant may have been 

a counterprotester, outsider, or unaffiliated agitator, then violence by an 

opponent can increase the organizer’s exposure. The panel calls that concern 

unlikely because liability supposedly requires direction of the protester’s 

actions.56 But without proof that the assailant was a protester, the asserted 

safeguard is no safeguard at all. A provocateur need not silence the speaker; 

he need only make speaking ruinously expensive. 

B. Police Reaction Becomes Evidence Against Police Critics 

The panel also ties foreseeability to the prospect that police would 

respond to demonstrators in the roadway.57 That creates a constitutional 

inversion: the more aggressively police respond to a protest against police, the 

greater the potential liability of the protest’s most visible participant. Official 

reaction thus becomes evidence against official critics.58 

History supplies a familiar illustration. In 1968, exactly one week 

before his assassination, Dr. Martin Luther King Jr. led a Memphis march 

supporting striking sanitation workers. Some participants broke windows; 

police intervened; and violence followed. Dr. King unquestionably led that 

march, and disorder at a large demonstration was foreseeable. Yet Claiborne 

would not have allowed an injured officer or shopkeeper to hold him 

 
56 Id. at 342. 
57 Id. at 341. 
58 Id. at 352 (King, J., dissenting) (calling the rule a “‘heckler’s veto’ on 

steroids” because law enforcement’s response determines liability exposure). 
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personally liable without proof connecting him to the specific wrongful act.59 

The panel’s negligence theory offers no principled reason why Dr. King 

would have fared differently—and thus no principled stopping point. 

C. Constitutional Rules Do Not Keep Partisan Company 

The next defendant may be a gun-rights advocate whose rally is 

disrupted by an armed provocateur, a pro-life leader whose march attracts a 

vandal, a pastor whose protest against a government mandate is infiltrated by 

an agitator, or parents whose school-board testimony is thrown into disorder 

by someone else. Today’s result may seem compelling because the plaintiff is 

an injured officer. But constitutional protections cannot turn on the speaker, 

the cause, or the sympathies a particular case evokes. The First Amendment 

protects advocacy across the spectrum—popular and despised, orderly and 

unruly, left and right. The breadth of the panel’s rule makes the constitutional 

danger substantial—and Supreme Court review unusually appropriate. 

VI. This Case Is Now a Clean Vehicle for Review 

Every obstacle that complicated Supreme Court review in 2020 is now 

gone. The state-law uncertainty that prompted the Court’s vacatur has been 

resolved. Discovery is complete. The pleading-stage assumptions have been 

tested. The district court entered final summary judgment. Counterman 

intervened, and the panel expressly held that it changes nothing. The en banc 

court has now declined to intervene. 

The constitutional question is therefore squarely presented and 

unavoidable: may a political speaker be held liable under a negligence theory 

for an unidentified stranger’s violence without proof that the speaker 

authorized, directed, ratified, or intentionally incited that violence? 

 
59 Mckesson I, 71 F.4th at 313 (Willett, J., concurring in part and dissenting in 

part). 
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Claiborne, Counterman, and Brandenburg answer no. Our court now answers 

yes. 

VII. The Supreme Court Should Restore the Line 
Between Advocacy and Violence 

Officer Ford suffered a devastating injury in the line of duty. The 

person who struck him should answer. So should anyone who authorized, 

directed, ratified, or intentionally incited the attack. But the First 

Amendment does not permit liability to migrate to the most visible activist 

simply because the actual assailant cannot be found. 

The panel replaces every constitutional safeguard with an evidentiary 

shortcut: negligence for personal culpability, generalized disorder for intent 

to produce imminent violence, proximity for causation, and political 

prominence for event-specific proof. Claiborne demands personal 

responsibility. Counterman demands a culpable mental state. Brandenburg 

demands intent, imminence, and likelihood. The panel supplies none. 

Political advocacy may not be punished merely because a reasonable person 

should have foreseen someone else’s crime. 

The constitutional damage begins long before any jury deliberates. 

Citizens deciding whether to organize, publicize, attend, or lend their names 

to a demonstration must now weigh the risk of financial ruin for an unknown 

stranger’s violence before exercising a First Amendment right. Mckesson has 

lived under that threat for more than a decade. When the price of advocacy 

may be financial ruin for a stranger’s violence, silence is the predictable 

result—and the constitutional injury. 

The Supreme Court called this issue “undeniably important” more 

than half a decade ago, when unsettled state law stood in the way.60 That 

 
60 Mckesson, 592 U.S. at 4. 
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obstacle is gone. Discovery is complete. The record is closed. Counterman 

has intervened. And the panel has squarely held that it changes nothing. The 

conflict is direct, acknowledged, and outcome-determinative—not latent or 

academic. The panel has also resurrected the bad-tendency rationale that 

Brandenburg buried. 

The Court should grant review and restore the constitutional line 

between advocacy and violence. Political speakers may be held to account for 

violence they commit, authorize, direct, ratify, or intentionally incite. But 

they may not be conscripted as insurers of a crowd—or as substitute 

defendants for an unknown assailant—simply because they were visible, 

prominent, and nearest the microphone. 

I respectfully dissent. 
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1 Cite as: 592 U. S. ____ (2020) 

Per Curiam 

SUPREME COURT OF THE UNITED STATES 
DERAY MCKESSON v. JOHN DOE 

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT 

No.19–1108. Decided November 2, 2020

 PER CURIAM.
 Petitioner DeRay Mckesson organized a demonstration
in Baton Rouge, Louisiana, to protest a shooting by a local 
police officer. The protesters, allegedly at Mckesson’s direc-
tion, occupied the highway in front of the police headquar-
ters. As officers began making arrests to clear the highway,
an unknown individual threw a “piece of concrete or a sim-
ilar rock-like object,” striking respondent Officer Doe in the
face. 945 F. 3d 818, 823 (CA5 2019).  Officer Doe suffered 
devastating injuries in the line of duty, including loss of 
teeth and brain trauma. 

Though the culprit remains unidentified, Officer Doe
sought to recover damages from Mckesson on the theory
that he negligently staged the protest in a manner that 
caused the assault. The District Court dismissed the negli-
gence claim as barred by the First Amendment. 272 
F. Supp. 3d 841, 847–848 (MD La. 2017). 

A divided panel of the Court of Appeals for the Fifth Cir-
cuit reversed. As the Fifth Circuit recognized at the outset,
Louisiana law generally imposes no “ ‘duty to protect others 
from the criminal activities of third persons.’ ”  945 F. 3d, at 
827 (quoting Posecai v. Wal-Mart Stores, Inc., 1999–1222, 
p. 5 (La. 11/30/99), 752 So. 2d 762, 766).  But the panel ma-
jority held that a jury could plausibly find that Mckesson 
breached his “duty not to negligently precipitate the crime
of a third party” because “a violent confrontation with a po-
lice officer was a foreseeable effect of negligently directing
a protest” onto the highway.  945 F. 3d, at 827.  The dissent 
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Per Curiam 

would have demanded something more—a “special rela-
tionship” between Mckesson and Officer Doe—before recog-
nizing such a duty under Louisiana law.  Id., at 836–838, 
and n. 11 (Willett, J., concurring in part and dissenting in
part). The dissent likewise doubted that an intentional as-
sault is the “particular risk” for which Officer Doe could re-
cover for a breach of “Louisiana’s prohibitions on highway-
blocking,” which “have as their focus the protection of other 
motorists.” Id., at 844, n. 56 (internal quotation marks 
omitted).

The panel majority also rejected Mckesson’s argument 
that NAACP v. Claiborne Hardware Co., 458 U. S. 886 
(1982), forbids liability for speech-related activity that neg-
ligently causes a violent act unless the defendant specifi-
cally intended that the violent act would result.  According
to the Fifth Circuit, the First Amendment imposes no bar-
rier to tort liability so long as the rock-throwing incident 
was “one of the ‘consequences’ of ‘tortious activity,’ which
itself was ‘authorized, directed, or ratified’ by Mckesson in 
violation of his duty of care.”  945 F. 3d, at 829 (quoting 
Claiborne Hardware, 458 U. S., at 927).  Because Mckesson 
allegedly directed an unlawful obstruction of a highway, see 
La. Rev. Stat. Ann. §14:97 (West 2018), the Fifth Circuit
held that the First Amendment did not shield him from li-
ability for the downstream consequences.  945 F. 3d, at 829. 
Again, the dissent disagreed, deeming the “novel ‘negligent 
protest’ theory of liability” to be “incompatible with the
First Amendment and foreclosed—squarely—by” Claiborne 
Hardware. 945 F. 3d, at 842 (opinion of Willett, J.). 

The Fifth Circuit subsequently deadlocked 8 to 8 on 
Mckesson’s petition for rehearing en banc.  947 F. 3d 874, 
875 (2020) (per curiam). Members of the Court of Appeals
wrote separately to express further disagreement with both
the panel decision’s interpretation of state law, id., at 879 
(Higginson, J., dissenting from denial of rehearing en banc),
and its application of Claiborne Hardware, 947 F. 3d, at 878 
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(Dennis, J., dissenting from denial of rehearing en banc). 
The question presented for our review is whether the the-

ory of personal liability adopted by the Fifth Circuit violates
the First Amendment.  When violence occurs during activ-
ity protected by the First Amendment, that provision man-
dates “precision of regulation” with respect to “the grounds
that may give rise to damages liability” as well as “the per-
sons who may be held accountable for those damages.” 
Claiborne Hardware, 458 U. S., at 916–917 (internal quota-
tion marks omitted). Mckesson contends that his role in 
leading the protest onto the highway, even if negligent and 
punishable as a misdemeanor, cannot make him personally
liable for the violent act of an individual whose only associ-
ation with him was attendance at the protest.

We think that the Fifth Circuit’s interpretation of state
law is too uncertain a premise on which to address the ques-
tion presented.  The constitutional issue, though undenia-
bly important, is implicated only if Louisiana law permits 
recovery under these circumstances in the first place.  The 
dispute thus could be “greatly simplifie[d]” by guidance 
from the Louisiana Supreme Court on the meaning of Lou-
isiana law. Bellotti v. Baird, 428 U. S. 132, 151 (1976). 

Fortunately, the Rules of the Louisiana Supreme Court,
like the rules of 47 other States, provide an opportunity to 
obtain such guidance. In the absence of “clear controlling
precedents in the decisions of the” Louisiana Supreme
Court, those Rules specify that the federal courts of appeals
may certify dispositive questions of Louisiana law on their 
own accord or on motion of a party.  La. Sup. Ct. Rule 12, 
§§1–2 (2019).  Certification is by no means “obligatory” 
merely because state law is unsettled; the choice instead 
rests “in the sound discretion of the federal court.”  Lehman 
Brothers v. Schein, 416 U. S. 386, 391 (1974).  Federal 
courts have only rarely resorted to state certification proce-
dures, which can prolong the dispute and increase the ex-
penses incurred by the parties. See id., at 394–395 
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(Rehnquist, J., concurring).  Our system of “cooperative ju-
dicial federalism” presumes federal and state courts alike
are competent to apply federal and state law. Id., at 391 
(opinion of the Court); cf. Tafflin v. Levitt, 493 U. S. 455, 
465 (1990).

In exceptional instances, however, certification is advisa-
ble before addressing a constitutional issue.  See Bellotti, 
428 U. S., at 151; Clay v. Sun Ins. Office Ltd., 363 U. S. 207, 
212 (1960). Two aspects of this case, taken together, per-
suade us that the Court of Appeals should have certified to 
the Louisiana Supreme Court the questions (1) whether 
Mckesson could have breached a duty of care in organizing 
and leading the protest and (2) whether Officer Doe has al-
leged a particular risk within the scope of protection af-
forded by the duty, provided one exists.  See 945 F. 3d, at 
839 (opinion of Willett, J.).

First, the dispute presents novel issues of state law pecu-
liarly calling for the exercise of judgment by the state 
courts. See Lehman Brothers, 416 U. S., at 391.  To impose
a duty under Louisiana law, courts must consider “various
moral, social, and economic factors,” among them “the fair-
ness of imposing liability,” “the historical development of
precedent,” and “the direction in which society and its insti-
tutions are evolving.” Posecai, 752 So. 2d, at 766.  “Specu-
lation by a federal court about” how a state court would 
weigh, for instance, the moral value of protest against the 
economic consequences of withholding liability “is particu-
larly gratuitous when the state courts stand willing to ad-
dress questions of state law on certification.”  Arizonans for 
Official English v. Arizona, 520 U. S. 43, 79 (1997) (internal 
quotation marks and alteration omitted). 

Second, certification would ensure that any conflict in 
this case between state law and the First Amendment is not 
purely hypothetical. The novelty of the claim at issue here
only underscores that “[w]arnings against premature adju-
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dication of constitutional questions bear heightened atten-
tion when a federal court is asked to invalidate a State’s 
law.” Ibid.  The Louisiana Supreme Court, to be sure, may 
announce the same duty as the Fifth Circuit.  But under the 
unusual circumstances we confront here, we conclude that 
the Fifth Circuit should not have ventured into so uncertain 
an area of tort law—one laden with value judgments and 
fraught with implications for First Amendment rights—
without first seeking guidance on potentially controlling 
Louisiana law from the Louisiana Supreme Court.  We ex-
press no opinion on the propriety of the Fifth Circuit certi-
fying or resolving on its own any other issues of state law 
that the parties may raise on remand. 

We therefore grant the petition for writ of certiorari, va-
cate the judgment of the United States Court of Appeals for
the Fifth Circuit, and remand the case to that court for fur-
ther proceedings consistent with this opinion. 

It is so ordered.

 JUSTICE BARRETT took no part in the consideration or
decision of this case.

 JUSTICE THOMAS dissents. 
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