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2/19/26 8:30 AM

THE COURT: All right. Good morning, everyone.
We left off that you all were going to discuss some, kind
of, logistics about deposition designations and the close
of the case.

MR. MULJI: Your Honor, I think our update on the
progress on that is that it is still in progress but at
least they're getting the deposition transcripts ready and
we're gonna send those to Defendants as soon as we have
them ready to review.

MS. HUNKER: Your Honor, we did consult along
with the Intervenors and we decided not to proceed with the
Rule 73.01B motion.

THE COURT: Okay.

MS. HUNKER: Since we do think the evidence needs
to be closed and given the speed of the trial, based on
when we expect the designations to be coming in, we're not
anticipating that the motion would be able to be given
before -- before it would make sense, basically.

THE COURT: Got it. Are you all ready to start
calling witnesses?

MS. HUNKER: Yes, Your Honor.

THE COURT: Okay. Go ahead.

MS. HUNKER: State Defendants call Dr. Sean

Trende to the stand.
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THE COURT: Please, raise your right hand.
SEAN TRENDE,
having been sworn by the Court testifies as follows:
THE COURT: Thank you. Have a seat, please.

DIRECT EXAMINATION BY MS. HUNKER

Q. Good morning, Dr. Trende.

A. Good morning.

Q. Can you please state your name for the record?
A. Sean Trende; T-R-E-N-D-E.

Q. Thank you, Dr. Trende. Can you please tell us a

little bit about your early educational background?

A. I graduated from Yale University in 1995 with a degree
in history and political science. Oh.

THE COURT: Sorry. I tried to mute it so you
don't hit while you're movin' around, and then I forgot to
hit the live button. Go ahead.

A. Okay. Yeah. I graduated in 1995, with a degree in
history and political science. I went to law school at Duke,
where I graduated with a JD, and they have a program where if
you went for the summer you could get a Master's degree, as
well, and so I got a Masters in political science while I was
there.

Q. After you graduated from Duke, what did you do?

A. I clerked on the 10th circuit for Chief Judge Tacha

out in Lawrence, Kansas. After that I went to Kirkland & Ellis
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in DC for a few years. Dan Nelson sends his regards. And then,

went to Hunton & Williams in Richmond.

Q. Did you change careers at some point?
A. Yes. So in 2010, my oldest son was diagnosed with
autism and we needed someone who could transfer him -- had the

flexibility to transfer him to various therapies, and so that
became me. And around the same time, the opportunity at
RealClearPolitics presented itself, and so I got hired by them

as their senior elections analysis.

Q. What 1s RealClearPolitics?

A. So RealClearPolitics is a company that produces a
website. It's sort of a one-stop shop for political
information. It -- it's, probably, most famous for aggregating

poll averages, but it also puts original content down as well as

news from a -- political news from across the spectrum.
0. And how many employees does RealClearPolitics have?
A. It varies, but, around, 50.
Q. Does it have a physical office?
A. It does.
0. What type of conduct does RealClearPolitics produce?
A. RealClearPolitics produces like I said, a variety of

content, but it's mostly related to politics and elections, in

particular.
0. And what was your title at RealClearPolitics?
A. It is senior elections analysis.
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Q. And what do you do as an senior elections analysis?

A. Well, what we're -- what mostly goes into it is
understanding and analyzing the congressional districts and
races across the country. There's also -- a lot of what we do
is rating the competitiveness of races and that is, kind of, my
main job. I also write and produce original content for them
regarding elections.

Q. Have you continued your education since joining
RealClearPolitics?

A. Yeah. So in 2016 I enrolled -- I do have to say it
this way -- the Ohio State University, their PhD program in
political science.

Q. And did you pursue your PhD while writing for
RealClearPolitics?

A. I did.

Q. Did you pursue any other degrees while enrolled in the
PhD program?

A. So because I'd already done the statistics track at
Duke for my Master's degree, they suggested I go over to the
statistics department and do my theory work there. So I did and
I enjoyed it and so about 40 credit hours later I emerged with a

Master's degree in applied statistics.

Q. Did you take any polling course work in the statistics
department?
A. I did.
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Q. Was that graduate-level courses?
A. It was graduate-level courses, yes.
Q. Was the interpretation of confidence intervals or

error margins part of that class?

A. Yeah. That was crucial -- not just in that class, but
classes, in general.

Q. We will come back to this one a bit later, but just as
a foundational question, what about courses relating to
statistical inference?

A. Right. So that's the interpretation and
appropriateness of confidence intervals or error margins, when
to use them and what they mean. We were required to take two
semesters of pure statistical theory classes that was the
foundation, the mathematical foundation, for that. And then,
pretty much every class in the stats Department deals with the
interpretation of confidence intervals.

Q. Okay. Dr. Trende, turning back to your PhD, what was
your area of concentration?

A. I was a double major. You major within the PhD
program and in the areas you're going to take comprehensive

exams in, and so I doubled in political methodology and American

politics.

Q. And what is methodology in this context?

A. It is just what we call statistics. Every discipline
has its own name for statistics. In economics is called
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econometrics. In political science we call it methodology. So
it is statistics for political science.

Q. And so what does that mean?

A. So it was -- a lot of the stuff that I was learning in
the stats department but specifically as it applied to wvarious

political science questions.

Q. Did your dissertation involve redistricting-?

A. It did.

Q. When did you receive your PhD?

A. I received my PhD and in -- oh, gosh, now -- I want to
say 2023. And had a dissertation that involved -- it was about

spatial statistics and the application to political science
problems and one of the papers was on redistricting simulations.

Q. I'd like to shift back to your work experience. Have
you taught college level courses?

A. Yes.

Q. Did you cover redistricting and compactness methods in
those classes?

A. Yes. In most of the classes we spend at least some
time on redistricting but in particular in my voter
participation and turn out class, we spend probably two or three
weeks on political gerrymandering, compactness measures,
simulations, how the various simulation approaches work. We go
pretty deep into the weeds in that class.

0. We've talked a lot about your education and career.
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Changing gears slightly, have you ever drawn maps-?

A. Yes.

Q. Have you testified as —-- have you advised
redistricting committees?

A. Yes. So I was appointed by the Arizona Independent
Redistricting Commission to advise the compliance of their maps
with the voting rights act. That came after I had been
appointed to draw the probably soon to be defunct congressional
districts in Virginia along with Bernie Grofman after their
independent redistricting commission deadlock.

Q. Have you ever testified as an expert in redistricting

cases before?

A. Yes, many.
0. Have you testified in a Missouri case before?
A. I was the expert for the State in the Faatz v.

Ashcroft case.

Q. And what was the Faatz case about?

A. It was a challenge to the State senate districts for
their compliance with various provisions of the redistricting
code.

Q. In that case, did the trial court cite your testimony
as part of its opinion?

A. Yes.

Q. Now, I will leave it to my friends on the other side

to rain on our parade but have you received criticism, as well?
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A. Yes. I think if we do this long enough, you get
battle scars but there are definitely some negative opinions as
well to go with the good.

Q. Are the remainder of your qualifications listed in
your report?

A. They are.

MS. HUNKER: Your Honor, the parties have
stipulated to Dr. Trende's qualifications in the areas of
American politics, with an emphasis on elections,
redistricting, and political methodology as well as
redistricting simulations. Based on that stipulation and
based on the testimony that is experienced today and the
qualifications listed in his report, State Defendants would
offer him as an expert in those experts at this time.

MR. CHEUNG: Your Honor, no objection, except
that, as I was chatting with Ms. Hunker earlier this
morning, that Mr. Trende's report refers to his CV but the
CV is not attached to the report.

MS. HUNKER: We are working to correct that, Your
Honor, however, at the front of his report he does list a
number of his experience, qualifications, particularly with
respect to acting as an expert in redistricting cases.

THE COURT: You are not saying he hasn't
established a sufficient foundation to give an opinion,

correct?
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MR. CHEUNG: That's right. We would just like to
receive the CV.

THE COURT: That's fine. I think, considering
the testimony I've heard about his background and the
stipulation, I'm with him proceeding to opinion testimony,
if you have any objection to that.

MR. CHEUNG: No, Your Honor.

THE COURT: Okay. Go ahead.

Q. Doctor Trende, the first issue that I would like to

address is the plaintiffs continuity and equal population

claims.
A. Okay.
Q. At the outset, are you here to testify to legal

conclusions?
A. No. No.
Q. And you don't claim any particular knowledge about

Missouri canons of construction?

A. That's correct.

0. Have you read the reports of Dr. Cervas?

A. I have.

Q. And have you reviewed his testimony about the alleged

noncontiguous and non equapopulace district in Johnson County?
A. Yes.
Q. Can you briefly describe the alleged issue in Jackson

County as you've identified?
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A. Yeah. So there are often names that localities assign
to precincts and in Jackson County there are two precincts that
have the same name. So when the State was adopting the map and
assigning the precincts, the name shows up in two districts.

The same name shows up.

Q. To clarify, how many district precincts are there at
issue?

A. So there are two distinct precincts.

Q. Are they labeled differently by the census?

A. Yeah. So the Census Bureau doesn't necessarily label
things according to local practice. It assigns Geo IDs to them

and the two precincts at issue have separate Geo IDs, which for
me confirms that they are two separate precincts.

Q. And how does that manifest here?

A. Well, i1if you look at the Geo ID numbers, one of the

precincts is in District 4 and one is in District 5.

0. What happens if both are assigned to the same
district?
A. As Dr. Cervas identifies, one district would be

noncontiguous and another would have a hole in it and they would

both be -- not be equapopulace.
0. Okay. But, is there another option?
A. There is.
Q. And what is that option?
A. Well, one could be assigned to District 5, and one

10
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could be assigned to District 4. Again, I don't know Missouri
canons of construction on how you would work that out, but if
you were to do that you would end up with two contiguous and

equapopulace districts.

Q. Would the districts be contiguous?

A. Yes.

Q. Would the districts have equal population?

A. They would.

Q. Are you aware that Dr. Cervas testified earlier this
trial?

A. Yes.

Q. Did you have a chance to review the transcript?

A. I did.

Q. In his testimony, Dr. Cervas stated that the shape

files he downloaded from the office of administration, indicate
that the two VIDs labeled 811 were separate VID's; does this
align with your findings?

A. It does.

0. Doctor Cervas also stated that the VTDs labeled 811
had separate Geo ID numbers; do you agree with them?

A. Yes.

Q. And I believe you discussed this just earlier, but
what is the significance of them having two separate Geo IDs?

A. Well, again, it shows that when the Census Bureau

looked at the -- sometimes you get noncontiguous VTD's -- but
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for the -- Census Bureau does that, both polygons, both chunks
get the same Geo ID label. But the fact that they have separate
ones, one is 29095K16811, another is 29095084, they are
different precincts.

Q. Let's turn to plaintiffs compactness claim. Before we
get started, you spent some time in your report, Defense Exhibit
101, explaining the various compactness metrics and measures. I
would like to go through this topic only briefly since some of
the other experts that testified earlier in the case touched

upon it in their testimony.

A. Okay.
Q. What is the reock score, generally?
A. Yeah. I find when experts talk about these things we,

kind of, through the names around and just assume a level of
familiarity, so try to drill down and get a fuller explanation
in the report. So the reock score, the idea is that you take
the district and you calculate the -- well, the computer
calculates the area of the district. And the idea behind it is
you then drop a circle, the smallest circle you can draw around
the district without cutting the district. The reock score then
asks, what percentage of that circle does the district fill.

Q. Is so a reock score of .23 means what exactly?

A. A reock score of .23 would mean that the district
fills 23% of that, what we call the minimum bounding circle.

Q. What aspect of compactness does reock measure?

12
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A. So the reock score basically measures how distended a
district is. And you can kind of think about it as the district
gets longer and longer but not fatter and fatter, it's going to
expand that minimum bounding circle, but it's not going to fill
much more of it. So the percent that it fills is going to drop,
the reock score will drop.

Q. Let's pull up the Figure 1 from your report, Pg. 7.
What does this show?

A. So these are the least and most compact districts in
the -- I picked state house since there is a large number of
districts there -- these are the least and most compact
districts according to reock score. So you can see the district
down the left is sort of long and distended, it fill very little
of that minimum bounding circle, so it gets a poor reock score.
The district on the right is a square, it is pretty compact, and
it fills -- well, since it is a square -- it would be around 66%
of that circle and have a reock score of around .66.

Q. What about Polsby-Popper?

A. So Polsby-Popper has a different idea. So what the
Polsby-Popper score says it is, Okay. You can have a district
that is, kind of, stocky, fat, but if it had, you know, a big
event inlet carved into it, it might still fill a good amount of
that minimum bounding circle, but we wouldn't consider it
compact because it would have a really weird boundary line to

it.

13
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And so what the Polsby-Popper score does, is it takes a
district and kinda stretches it out without breaking it until it
is a circle. It gives you a circle with the same perimeter as
the district and asks, okay. What percentage of that circle
with the same perimeter of the district would the district fill-?
And so the -- well, that's what it does.

Q. What aspect of compactness does the Polsby-Popper
score measure?

A. So the Polsby-Popper score, you ask yourself, Well,
what would increase the perimeter of a district? Well, having
lots of arms that reach out or inlets get into the district
would give the district a larger perimeter. And so the circle
would get bigger, the district wouldn't fill as much of it. So
as Districts get arms and inlets, basically, the Polsby-Popper
Score gets worse. So it is a different aspect of compactness.

Q. I'm going to bring up Figure 3 from your report, it's
on Pg. 10. What does this show?

A. So this is the same idea. You have, on the left a
district, lots of arms and inlets, very irregular boundary, it's

the district in the State house with the lowest Polsby-Popper

Scores. You can see, it's not the same as the one with the
lowest reock score. That reock score district actually had
fairly normal boundaries. It didn't have a lot of arms and

inlets, and it does okay on Polsby-Popper. That is a district

with lots of arms and inlets and it doesn't fill much of the

14
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circle with the same perimeter. Now, on the right, once again,
we see a square, no arms and inlets on the district so
unsurprisingly it scores very well on the Polsby-Popper.

0. The third metric in your report is convex hull; can
you explain what that means?

A. So what the convex hull score says is, Well what's so
great about circles? And in fact we noted earlier that a square
district, which I think a lot of people would intuit it as
extremely compact, doesn't have a perfect reock score, it's .65
or so, .66. And so with the convex hull says is, Okay. Let's
imagine we snap a rubber band around the district. How much of
that rubber band would the district £ill?

And so the square, the rubber band would fit around it
perfectly. And so a square gets a convex hull score of 1, it's
a perfect District. Whereas the District either becomes a
little bit distended or it gets arms and inlets or both its,
kind of, a combo of reock and Polsby-Popper, the score falls.

Q. Let's bring up Figure 4. What does this figure show?

A. So these again are examples of a District with a poor
convex hull score. We see it's the same as the one with the
poor reock score and we can see that the district, you know,
there's lots of areas that the rubber band doesn't cover. The
square, the rubber band snaps around it perfectly and it has a
reock score -- a perfect reock score.

Q. Finally, you have the I Know It When I See It score.

15
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Can you please explain the I Know It When I See It Score?

A. Yeah. You can tell that was named by a political
scientist and not a lawyer. The idea behind the I Know It When
I See It when I see it score is, Well, these are fine as
mathematical abstractions. It's not necessarily how real people
think about compactness. And so what they did was they went and
-- a couple of political scientists -- went and showed pictures
of districts to lawyers, Jjudges, lay people, experts in the
field of redistricting, and asked them what they thought were
compact districts. And then they ran a machine learning
algorithm on it to determine like what people actually think is
important in compactness and rate the scores that way. So it is

more reflective of, kind of, common parlance compactness.

Q. What is the benefit of using multiple compactness
metrics?
A. Well, as we've seen, you know, there are dozens of

compactness measures but as we've seen they all measure
different aspects of compactness. So you know there is no, kind
of, agreed-upon canonical, this is what you have to look at, but
multiple measures will give you different looks or different
aspects of a plans or districts compactness.

Q. Thank you, Dr. Trende. Let's move on to your general
testimony. You start your report with some insights from the
Faatz case; what were those?

A. Yeah so with the Faatz case, one of the things we were

16
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confronted with was this idea of what a most compact district
would be. And so one of the things that we did -- we actually
ran simulations and sort of illustrated what I think is an
important point, which is there are -- there are quadrillions of
maps out there, I mean, literally number we can't wrap our mind
around.

And as we ran the simulation longer and longer and longer,
we kept identifying the next most compact. And so it, kind of,
illustrates the purpose for human purposes there isn't a most
compact map. It probably exists out there but in the real world
of computer technologies, you can just run the stimulation
longer and longer and the chances are you're going to identify

an even more compact map.

Q. And how does that relate to what you did in the case,
Faatz?
A. Yeah. So the idea then becomes, well what does -- and

I'm not here to do legal analysis, but just from a common sense
perspective -- what does as may be mean? Is it maximal? Like,
the literal most you can get, and I understand there's some
dispute about whether that's really the case being made here,
but it just illustrates that it can't be as may be because -- or
maximally compact as the standard, because that is a recipe for
endless litigation. You'll always be able to find something a
little bit more compact.

Q. What is the upshot here?

17
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A. Well, again so if this -- if this case is about just
whether you draw a more compact map than an enacted map, that is
not a case that is ever going to end because an expert can Jjust
run the simulation chain a little longer and discover a more

compact map.

0. Doctor Stern calls that a straw man, what's your
response?

A. I mean, it may be. The experts know -- the plaintiffs
experts know what their argument is better than mine. I thought

there were times when, you know, the standard suggested by
plaintiffs brushed against that. This idea that you were only
allowed to deviate from compactness to the extent that it
complies with some other criteria. Well, that says within the
bounds of certain criteria, it a -- to me, it is a maximal test
being proposed. If that not it, well, then, that's not it, but
that's how it sounded to me.

0. So then what?

A. Well, so if it's not maximal, if you don't have to
maximize compactness within boundaries, it becomes an exercise
in trying to decide, okay, well, what is acceptable? What is

the range of what we do here?

Q. Did you take a stab at that?

A. It did.

Q. And how did you take a stab at that?

A. The way I took a stab at it was to look at other maps

18
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that -- in other districts that have been drawn in Missouri and
determine, you know, what the compactness scores for these
districts were and if the districts in the enacted map fell
within the range of those. 1In other words, is this really
something unique that has never been tried before in the State
in terms of the compactness of the districts? Or is this
something that is —-- are these districts, kind of, within the

range of what has been accepted in the past.

Q. Is this perfect?
A. It's not. I mean, for one thing, if a district falls
outside that range you then have to -- you have -- I don't know

that you have to be perfectly tethered to the past in terms of
bounding what the State can do. If it falls outside the range,
you start having to fight about, okay, well how far outside the
range does it have to be? But, fortunately, that's not an issue
here.

Q. That was going to be my next question. Is that an
issue here?

A. It's not because as it turns out, these districts fall
within the range of what's been draw in Missouri in fairly
recent maps.

Q. What about for District 57?

A. District 5 also falls within the range of what has
been drawn in Missouri in terms of Jjust District 5, Kansas City-

based districts.

19
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Q. Did you also look at the State Senate and statehouse
districts?

A. I did.

0. Now, plaintiffs point out that the State house and
state Senate districts have different numbers of districts and
different considerations. Do you have a response to that?

A. Well, I think that is a factually true statement to an
extent but, you know, having done the Faatz case the compactness
criteria's at the top of the list for the state senate and state
house districts just like it would be for the congressional
districts. And then there are other criteria that are
subordinated to it. Not only that, but the state house and
state senate districts have a requirement that they be drawn --
it's actually, kind of, more restrictive than Congress, because
they have to be drawn to be square like or rectangular or
hexagonal which actually is a convex hull measure. The convex
hull measure would give a perfect score to a square or
rectangular or hexagonal district.

Q. Now the plaintiffs critique, could this be valid?

A. I mean, it could. I think if you went through the
districts and showed how they were special cases or something
outside the range of, you know what would be acceptable in
congressional districts for some other reason, then that could
be but that type of analysis didn't happen. It's just sort of

asserted, well, these are different.
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0. Did you do some of this checking?

A. Well, I did. So that first district, the really non-
compact state house district we saw, I looked at it. It is in
St. Louis city. It doesn't cross jurisdictional boundaries, so
that wasn't a constraint on it. It runs down the same -- it
runs down the Missouri River -- or not the Missouri -- the
Mississippi River, but that's Illinois on the other side, so
you're not gonna cross over it. It wasn't completely required
that it looked like that to comply with other state provisions
it's just how they drew the district.

0. Let's talk about Table 1 on Pg. 10 of your report.
And can you let me know what does this table?

A. So in addition to looking at the individual districts
I also calculated the average score for various Missouri maps

for the 2011, 2022, enacted, state house and state Senate

districts.

Q. And what do we see from it?

A. So for the reock score, the enacted map on average is
more compact than the 2011 map. It is four thousand civilpoint

less compact than the 2022 and it is more compact on average
than the current house or senate map.

Q. And what about the other metrics?

A. You can go through it but the enacted map is more
compact using Polsby-Popper, convex hull, and this I know it

when I see score than any of the -- either of the last two
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Missouri congressional maps, then the statehouse map and then

the State senate map. It's better on all three of those

measures.
Q. Can averages obscure things?
A. So Dr. Rodden makes this point in his report and yeah
absolutely averages can obscure outliers and that's -- I didn't

entirely get the critique though, because that's why I do both.
There is an analysis of individual districts in my report and
then there is the analysis of the overall average which is in my
experience typical of how you do a compactness analysis.
Q. Let's bring up Table 2, located on Pg. 11 of your
report. Which, again, for the record is Defense Exhibit 101.
THE COURT: Just a quick question. I have Table
2, but on my exhibit is on Pg. 19, I think.
MS. HUNKER: Oh, thank you, Your Honor
THE COURT: And Table 1 was Pg. 18. It looks the
same as what's on the screen, I just wanted to make sure.
MS. HUNKER: Yeah. ©No. I must've just written -
- this must be a typo in my outline.
THE COURT: Okay.
0. So let's look at table 2 on Pg. 19 of the report.
A. So Dr. Rodden had given some historical look at maps
in his report and so rather than just doing the last two maps, I
also took the average compactness score going back to 1972. So

as you can see, reock scores again the enacted map does worse in

22
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2022, it's better than 2012 and it's better than 1972, it is
worse on average than some of the others. When you look at
Polsby-Popper the enacted map is better than all the maps going
back to 1972 other than the 1982 map which does score better but
it is within the range.

And when you look at the convex hull score, the enacted map
is the most compact map going back to 1972 on average. So again
if you have this idea of trying to fall within the range of what
Missouri has done and Missouri congressional districts in the
past, all these maps fall within the range.

0. Doctor Rodden looks at individual districts. What is
your reaction to this?

A. So I didn't do the individual analysis going back to
1972 but Dr. Rodden does and I thought it was helpful for the
State because when you look at all the congressional districts
that have been enacted going back to 1972, it turns out that the
maps, the enacted maps, all fall within that range. These
aren't the most extreme districts drawn in Missouri even if you
look at them on the individual district level.

0. But didn't District 5 of the enacted go in the lower
end of the range?

A. So it does fall on the other -- on the lower end of
the range of districts that have been implemented in Missouri,
but it is still within the range that has been implemented and

considered an acceptable range by Missouri mapmakers in the
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legislative before. It's not some type of special case. The
other thing that I think is important is that, you know, he
gives the percentiles of what the enacted map falls into. And
it, kind of, brings to mind -- it's unclear whether this is
really what Dr. Rodden is getting at and I don't want to accuse
him of something he is not doing but there is this idea of like
a 95% error margin or a 95% confidence interval that you hear in
polling or in political science a lot.

And I think it is important to understand that is only for
samples. When you're drawing a sample political scientist will
look at 95% interval, assuming you have a truly random sample
that draws from the entire field. That is not what we have
here. We have a census. We have all the districts that have
been drawn back to 1972. So there is no statistical uncertainty
here. We know that the enacted -- as a factual matter -- that
the enacted map districts fall within that range that is
previously been implemented in Missouri.

Q. A couple of Plaintiffs experts, principally doctors
Stern, suggested it's inappropriate to compare the challenged
map with prior ones. In our experience, is it unusual for
experts to evaluate compactness by looking at earlier maps
within a state?

A. Yes. I read that and from a mathematics perspective,
maybe you wouldn't do it that but we do this all the time. I

mean, I was in Alabama with some of the same attorneys and we
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were talking about Alabama maps going back to the 1820s in a
voting rights acts context about what a reasonably compact
district was. We -- it is in a compactness analysis, not at all
unusual to compare to earlier maps within a state to determine
whether a map is -- a district is reasonably compact or not.

0. Did you also look at the total number of splits

counties compared to the enacted plan?

A. I did.
Q. What did you find?
A. I found that the -- similar to Dr. Cervas, that the

enacted map reduces the number of split counties and county
splits relative to the 2021 map or 2022 map.

Q. Can we bring up figure 7? I believe this is page 20
of Dr. Trende's report, defense Exhibit 101. Doctor Trende what
does this exhibit -- this figure show?

A. So this highlights the area where the county splits
exist within the 2022 map so I have drawn circles around the

county splits.

Q. And let's go to Figure 8 on the next page. What does
that show?
A. So this again highlight them for the enacted map where

the split counties exist.

Q. And how do the two maps compare? Figure 7 and figure

A. Again, you can see, there's fewer split counties in

25
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the enacted map.

Q. I'm going to have Keith bring up Figure 12, Pg. 25 of
your report. What is Figure 127

A. So this is an illustration for Jackson and Clay
counties of the municipalities that were split in those counties
in the 2022 map. So places I remember from clerking in
Lawrence, these are major suburbs, Independence, and Lee's

Summit, Blue Springs, these were all split under the 2022 map.

Q. And what about Figure 13 on Pg. 26 of your report?
A. So this shows how the enacted map splits those
jurisdictions, which is to say it doesn't. It splits Kansas

City, as we have talked about quite a bit in this matter but
those other cities had their splits removed.

Q. And what is the take away?

A. Well, that the enacted -- and I should say, you can
see that there are some areas where the municipalities have
splits because they follow along county boundaries. So Lee's
Summit way at the bottom. You can see a little bit from
Independence where it crosses over into Clay County but those
are all -- there is no population there. So the populations of
those municipalities aren't split at all. It tells us that the
municipal splits in this area has been reduced.

Q. Now plaintiff experts in their response seemed to
shift to the quality of the splits; is this something that

exists in social science?
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A. It is not something that I've seen citations to or a
great deal of really any analysis in social science literature
mostly we're just talking about the shape of the district.

Q. Are there other three-way splits of major countries
that have previously existed in Missouri?

A. Yeah. So if you look at Jefferson County, it has been
split three ways in the past.

Q. Well, were they just minor splits?

A. They weren't. The -- I believe it was the 2011 map it
was split three ways which was like 20% of the population of one
district, 30% in another district and then 50% in yet another
district. So this idea of a three way split, substantial,
meaningful split of a county isn't new.

Q. Are there splits across the map?

A. There are. We see this in the map that we just showed
that highlights the county splits, Boone County is slip right
down the middle.

0. Are they always minimal?

A. They aren't. So, you know, we have this split in
Boone County. You can look and see that Jefferson County now is
split almost perfectly vertically in that map. So these splits,
this idea of trying to make splits minimal or as small as
possible, just doesn't seem to pop up.

Q. And by map, you meant the 2022 map-?

A. Yes, I'm sorry.

27
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Q. I would like to shift to a particular expert starting
with Dr. Rodden and some of your responses to his expert report.
In Dr. Rodden's report he suggests that the senate districts

cannot provide the basis for splitting Jackson County; do you

agree?
A. No. So at the end of Dr. Rodden's report, there is a
series of sub county divisions in Jackson -- in Jackson County

that Dr. Rodden runs through and says the lines don't match so
this doesn't explain how the district was drawn. And it was
really strange to me, because I looked at the State Senate lines
for Jackson County and they lined up almost perfectly with the
enacted map.

Q. Let's pull up Figure 9. I believe, it can be found on
Pg. 22 of your report, Defense Exhibit 101. What is Figure 97

A. So Figure 9 shows the Jackson County state senate
districts in black and the congressional districts are
illustrated with blue lies.

Q. What can we see from this figure?

A. Well, the important thing is what you don't see, which
is blue lines. And that's because the congressional boundary
almost perfectly lines up with the boundary between districts 8
and 11, 8 and 9, and then seven, nine. There is one area where
were about 20,000 people are split off at the very top of
district 7 that is where you do see the blue lines but other

than that, as Jackson County gets split that split is following
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state Senate boundaries.

Q. What does that mean?

A. Well, it means that when Dr. Rodden suggests state
Senate boundaries don't explain how Jackson County is being

split, it just seems wrong to me.

Q. So what Senate districts are in congressional district
47?

A. Those would be 7 and 8.

Q. What about district 57

A. 9 and 11. And I should say most of seven is in
District 4.

Q. Let's turn to figure 10 which is on the next page.

What does figure 10 show?

A. So this is the same map but with the layering order
reversed. So now we see the congressional districts on top in
blue and the State Senate districts underneath in black. So,
again, you see the blue everywhere and very little black because
those lines are coterminous with each other for the most part.

Q. So what does this mean for example in terms of the arm
jutting up in District 37

A. Well, when you look at District 4 and you see that arm
jutting up, it seems weird at first blush until you see the
underlying state Senate district and understand that it has that
sort of narrow shape to it as well.

0. Now Dr. Rodden notes elsewhere in the map state senate
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districts are split; what is your response to that?

A. Well, again, Faatz, I have some experience with these
State Senate districts and that doesn't surprise me because when
you get out to rural Missouri or I guess there it's "Missoura"
you get these large sprawling districts that cover up a vast
amount of area. And if the mapmaker out there is focusing
mostly on just keeping county boundaries intact, you're going to

end up splitting rural state senate districts because he county

-- the state senate districts cover multiple -- multiple
counties.
Q. Well, Dr. Rodden in his support lists a bunch of other

lines that the map doesn't follow in Jackson County. How does
that reconcile with your observations?

A. Well, so if a map maker selects the State Senate
boundaries, that is going to minimize the extent to which he can
follow other boundaries, because for example the State assembly
lines don't perfectly line up with state Senate boundaries.
School district lines don't perfectly line with State Senate
boundaries. So if he's following -- or she I guess I don't know
-—- is following the State Senate lines it not going to follow
these other potential lines because they're different lines.

Q. Now, what about Dr. Rodden's claim that the central
business district is split for the first time?

A. So that might be true for congressional districts,

depending on how you define the central business district, but
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that doesn't mean it is sacrosanct and never had been split in
other areas or order maps.

Q. Let's pull up Figure 11, Pg. 24 of your report. What
does figure 11 show?

A. So this is zoomed in on the central business District
for Kansas City and this is the State house map.

Q. Could you have drawn a district that includes all of
the central business district here?

A. You could have. The central business district has our
population than the ideal population for a state house map. So
it didn't have to be split three ways. It is just how the
mapmakers drew it so 1it's not -- at least for the State house

map, 1t's not something they were paying particular attention

to.

Q. Now, Dr. Rodden shows a lot of other things get split
in the enacted map. Did you respond to all of them?

A. I didn't. The Census Bureau and Department of

Agriculture puts out hundreds if not thousands of different data
sets for states. Some of which the mapmaker may have paid
attention to or been aware of and others they might not have so
I don't know what you take away from the fact that some, you
know, that the wheat production is split in a different way than
it had to be.

Q. Is that why you didn't respond to all them?

A. Yeah.
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Q. Now, Dr. Rodden suggests a racialized split in the --
sorry —-- a racialized split in the districts; what is
responsive?

A. So Dr. Rodden notes that Troost avenue has a racial

component to residential patterns in Kansas City. But when you
look at how these boundaries appear to be selected within
Jackson County, it follows that 7, 8 or that -- I don't make my
glasses on -- 7,9 split which runs along Troost Avenue, so.

Q. What about Dr. Rodden's suggestion that it's unusual
to cross the Missouri River?

A. Yeah. That was another one that I didn't entirely get
because districts have crossed the Missouri River for a very
long time.

0. Doctor Rodden also discusses a metric in his report
called district sprawl. Have you ever seen Dr. Rodden's

district sprawl metric used in any other case?

A. I have not.

Q. To your knowledge, has this metric ever been peer-
reviewed?

A. Not to my knowledge.

Q. Are there other peer-reviewed measures of population

compactness available?

A. Yes. So the, kind of, go to for population
compactness is the moment of inertia test. 1It's been used in
redistricting since 1960 -- since the mid-1960s.
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Q. Are there other cases where you and Dr. Rodden both
participate in a redistricting case as experts?

A. Yes. We were both in a case in California for
purposes of voting rights act -- not voting rights act -- for a
racial gerrymandering case in California.

0. Did Dr. Rodden use this method of districts sprawl in
the California case?

A. Not in December, he did not.

Q. All right. ©Let's talk about Dr. Stern now. What was
your main critique of Dr. Stern?

A. So Dr. Stern has an ensemble of maps and to the extend
this is just more examples of how maps could've been drawn in
Missouri, I mean it, kind of, is what it is. To the extent it
is just builds on what Dr. Cervas did, you know, the implication
of that is just whatever the location of Dr. Cervas maps would
have been. I mean, some -- a lot of Dr. Stern's maps are very
similar.

The only difference is, kind of, how you carve out a small
population in Jackson County but, again, it kind of, is what it
is. But there is a suggestion in it, when he starts talking
about the percentile that the enacted maps fall into. And to
the extent that the Courts supposed to draw some type of
conclusion about the extremism of the maps based upon what Dr.
Sterns ensemble drew, I don't think that is a valid inference to

draw at all.
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0. Why do you not think it is a valid inference?

A. Because these -- I'm trying to think of how to explain
this in English. But these simulation methods that generate the
ensembles don't draw from the entire range of maps that could be
drawn in Missouri. As a matter of fact, the most extreme maps,
they just won't draw. It is not in their nature is, kind of,
the best way to put it. So I mentioned earlier talking about
confidence intervals, that for confidence intervals to be valid,
you have to have something that will sample from the full
available distribution, right?

When you do a poll, it has to theoretically be possible
that you would draw ever respondent in Missouri from that pool
for it to be a good poll. If for some reason it won't talk to
many residents of rural Missouri, you are not going to get a
good poll result from it is going to be skewed. In the same
way, 1if you have something -- and this is one of the benefits in
other contexts of the gerrychain approach -- if it won't draw
from the full range of maps -- it cuts off the most extreme maps
just to start with, then you can't draw any inferences about the
extremeness of the districts being drawn by the legislator.

Q. Does he concede that his program will not draw the
full range of maps?

A. That's my read, is that -- there's this, kind of,
image in his report of three different types of maps and there's

one really ugly map in the middle of it, just an absurd looking
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map, that doesn't get draw. Which, when you are doing a
political gerrymandering case like that's really good because
you're trying to imitate with the mapmaker would be doing. But
when you actually trying to just compactness that is not good,
like, you have to be able to draw something like the spaghetti
mander over in Illinois.

If you are —-- if you are ensemble just won't draw something
like the Illinois map because it is not in its nature then
you're cutting off a whole range of non-compact maps that the
legislator might have chosen to draw. And so what you're left
with is just these districts are less compact than what the
computer thinks is a map that it would draw. And I don't know

that that really tells us anything, because humans and

computers.

Q. Is it a conscious decision not to draw the maps?

A. So as Dr. Stern explains it -- I have no reason to
disagree with him -- it is not. It's just something that is in

the nature of the redistricting algorithm that doesn't produce
extreme maps. Somewhere between that awful map in the middle
panel of his map and the least compact map that he's draw is
where it's just not going to go. And I don't know where it is,
but the fact that that line exists somewhere is a problem.
Q. And I want to hone in on that is, why is it a problem?
A. Again, it gets back to this idea that to do -- the

whole idea of ensembles is you're trying to pull maps, in
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essence. You're having a computer draw a lot of maps that would
have been available to the mapmaker and then just like with the
poll, you examine statistical -- you do a -- you draw
statistical inferences from it. Say it is extreme because it is
you know less Republican than 99.9% of the maps.

But for that to be a valid inference, just like the poll
has to theoretically be able to talk to everyone in Missouri for
it to be a valid inference otherwise use skew it, if you're
talking about politics, all of the -- all the political maps
have to be available and there's actually been a lot of work
done to establish that these techniques will draw political --
politically available maps. If you're trying to draw
conclusions about compactness though it has to be able to draw

all the non-compact maps as well as the compact maps.

Q. Have you done simulations for political
gerrymandering?

A. I have.

0. How does what doctor Stern did compare -- actually I'm

gonna take that back.

How did what you did for political gerrymandering compare
to what Dr. Stern did in this case?

A. So when you do a political gerrymandering case with
ensembles, the way you do it is you have the enacted map and so
you look at it and you say, Okay. These districts have like a

Polsby-Popper of .35 and you generate your ensemble and you try
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to make sure based on the parameters you put in that the -- that
the ensemble is doing what the mapmaker did. That the ensemble
that's generated has a similar compactness score to what the
mapmaker produced.

And if their other things -- if the mapmaker was not
crossing the boundaries, you make sure that the ensemble doesn't
cross county boundaries. And if the mapmaker wasn't double
bunking incumbents, you make sure that the ensemble doesn't
double bunking incumbents. Doctor -- and then you can draw your
inference because you say, Okay. These are all the things the
mapmaker cared about, having established that, I can make -- I
can start to draw inferences because I'm going to make sure that
my ensemble is doing what the mapmaker could have done if they
were blind to politics.

The problem is when you are then doing -- and I see the
appeal of trying to do this with respect to compactness -- but
we know within the constraints that the mapmaker is bound by
that the computer ensemble will draw from a full range of
political outcomes. There is a sample of precincts that we know
all potential outcomes from and of these ensembles are tested
against that. What we don't know is whether they will draw
every, from the full range of Missouri, of all the compact and
non-compact maps that are available. As a matter of fact, Dr.
Stern's suggest that it will not because it won't draw extreme

maps however that is defined.
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Q. Does Dr. Stern ever define the range of maps that the
software just refuses to draw by its nature?

A. I don't know if he did that in his testimony, but I
didn't see it in the reports.

Q. What is your take away from that observation?

A. So again to the extent that Dr. Stern's ensemble is
trying to illustrate other maps that could be drawn under the
parameters, you know, fine, that is what it is and it is and it
has the same impact of whatever Dr. Cervas maps would have. But
to the extent he's trying to prove that the enacted maps are
outliers, it doesn't do that because again this isn't a random
sample. This is just the enacted maps are not within the range
of whatever gerrychain is going to tend to draw because of its
nature and I guess it's a legal conclusion how interesting that
is but I don't think that's a terribly interesting conclusion.

Q. In your opinion, does that limit the significance of
his findings?

A. It really does. The fact that this -- the enacted
map, one of the districts is in the lower two percent of what
the computer program draws, well, the computer by its nature is
drawing districts within certain compactness range so.

Q. Thank you very much. I pass the witness.

MR. GORE: I have one quick question.
THE COURT: Okay.

EXAMINATION BY MR. GORE
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Q. Good morning, Dr. Trende.

A. Morning.

Q. I'm John Gore. I represent the Intervenor in this
case. As I understand your report, you reported that a total of
five counties were split seven times; is that correct?

A. Correct.

Q. And in a map with eight districts, would you expect
that total of seven splits to be the minimum number of splits
possible in a plan eight districts?

A. Yeah. So there's actually a paper, some really good
authors, about the -- it's the M-1 rule, that generally speaking
-- and some people have found exceptions to it where things work
out perfectly —-- but generally speaking that you need to have
with one person, one vote, one -- at least one fewer splits than
the number of districts. So if there are eight districts, seven
splits is the fewest you can achieve. Like I said, there are
outlying examples to the contrary, but.

Q. So there might be a plan somewhere where a combination
of whole counties just magically lands on equal population; is
that your testimony?

A. Exactly. There is an example in Montana where you can
actually draw perfectly two districts with whole counties but
that's the exception.

0. And baring that exception in a plan with eight

districts, you would expect to see a minimum of seven times that
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county was split?
A. That's right.
0. Thank you. No further questions.

MS. MENG MORRISON: Just for the record, Your
Honor. We'd like to move to strike this testimony. This
is not anything that Dr. Trende or intervenors have
offered. Doctor Trende was not one of their experts and it
wasn't obtained in his expert report.

MS. HUNKER: Your Honor, the number of county
splits as well as his analysis was disclosed in the
reports. Also, counsel had plenty of opportunity to ask
Dr. Trende questions about those observations at
deposition. I don't believe Missouri case law prevents Dr.
Trende from expanding on those observations.

THE COURT: I -- I don't know if I completely
understand your request to strike.

MS. MENG MORRISON: The analysis that he just
testified to was not ever disclosed in his expert report.
The topic of splits certainly was, but the analysis that
intervenors counsel just talked about was not and he's not
intervenors expert.

THE COURT: Well, but they can -- I don't think
he has to their expert for him to testify about a topic.
In terms of you know Missouri law, I don't know about

Missouri law requiring the testimony to be in the report.
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If there is a discovery question that is, kind of, a
separate issue, but I don't -- I am unaware of everything
that is in his testimony as to be been some sort of report.

I think, it's whether or not he's qualified to give
testimony on an issue, is certainly the relevant question.
And I don't think that's your argument. It seems like your
argument is this wasn't necessarily spelled out in his
report; is that the argument you're making?

MS. MENG MORRISON: Yes, Your Honor.

THE COURT: Okay. And I don't think -- you all
can correct me if I'm wrong as we go forward here. I don't
think that is a requirement that it has to be in his report
under Missouri law. I think, the relative question is, is
he qualified to give testimony on it? You can certainly
cross—-examine him about, you know, where that came from and
whether he could have put that in his report.

But I think the fact that there is the general
conversation, at least, from my recollection of looking in
the report about counties splits, I don't think that's a
bar to the testimony. I think its stuff you can certainly
cross—-examine on. So I'm not inclined to strike it from
the record.

MS. MENG MORRISON: Thank you.

MS. HUNKER: Your Honor, that aligns with our

understanding of Missouri laws as well.
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MS. MENG MORRISON: Thank you, Your Honor.
THE COURT: Are you ready?

MS. MENG MORRISON: Yes.

THE COURT: Okay. Go ahead.

CROSS-EXAMINATION BY MS. MENG MORRISON

Q. Good morning, Dr. Trende.

A. Good morning.

Q. It's nice to meet you in person.

A. Good to meet you as well.

Q. Just for the record, my name is Tina Meng Morrison on

behalf of the Healey plaintiffs.

Doctor Trende have you published any peer-reviewed

articles?
A. Yes.
Q. And what was the title of that publication?
A. Oh, gosh. I don't remember the exact title of it. It

had to do with bellwether counties.

Q. So can we pull up demonstrative -- I believe it is
307. And --

MS. KHANNA: 308.

Q. 308. Sorry. Plaintiff's demonstrative 308.

And Dr. Trende, this is an expert report that you submitted
in a case in California; is that correct?

A. Correct.

Q. And could be just put the header for the date that
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this was submitted to the Court? And this document was filed on

December 11, 2025; is that right?

A. Correct.

Q. So about two months ago?

A. Correct.

Q. And could be go to the last page and can we zoom in on

the publications? So Dr. Trende, is this the publication that
you are referring to?

A. Yes.

Q. And it says forthcoming and it's dated 2022; is that
still accurate?

A. Yeah. ©No. That should be updated or should have an
update a while ago. It has been published.

Q. And so there are no other publications that you are
referring to that is not listed in his CV from two months ago?

A. Correct. You asked me if I published anything and

this is the only thing I've published.

Q. This is a peer-reviewed article?

A. Yes. That's my understanding.

Q. Can you clarify by what you mean by this is your
understanding?

A. My understanding -- you're asking me that I presume

for a reason. My understanding is it is peer-reviewed, but.
Q. Doctor Trende, prior to drafting your report you never

spoke with any member of the General Assembly about the 2025

43

INV 60:0T - 9202 ‘8T Isnbny - 11NDHID 310D - pajid Ajjediuoiios|3



1126a

SC101805 Appeal Document Number 53 Page 45

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

map; 1s that right

A. Correct.

Q. And you never spoke to the governor or any member of
his staff either?

A. Correct.

0. In preparing your report, you didn't know what
considerations motivated a map drawer, legislators, the
governor, or anyone else involved in adopting between 2025 map;
is that right?

A. Correct.

Q. And you are not reviewed any complaints that have been
filed in this case when you were preparing your report?

A. Correct.

0. You did not review any cases in preparing your report,
as well; is that right?

A. Correct.

Q. Prior to your deposition you were not familiar with
the case Pearson V Koster,; is that right?

A. Correct.

Q. So in preparing your report you did not read or review

that case?

A. Correct. I was just responding to plaintiff's
experts.
Q. And in fact you did not believe that Pearson is

relevant to the analysis in this case; is that right?
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A. Not to mine, because I was just responding to your
experts.
Q. And so just to clarify, you didn't believe that

Pearson was relevant to your response to our experts in creating
your report; is that right?

A. Correct. I was just responding to their analysis.

Q. You were never asked to analyze whether certain
districts in the 2025 map were closely united territory; is that
right?

A. Only in so far as I'm responding to your experts who
are attempting that analysis.

Q. And so as you just mentioned in putting together your
report in this case, you said that your task was to respond to
plaintiff's experts including Dr. Rodden?

A. Correct.

Q. Now I just want to hand you a binder that can dance PX

27 so that you have it in front of you and this is Dr. Rodden's

report. It's gquite a large binder.
A. Thank you.
Q. Yep. And there are tabs so it's easier to find.
A. Which number?
0. PX 27.
A. Okay.
Q. So I'm gonna ask you about several portions in the

report and it's available for you to flip through or consult if
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you need to.

Dr. Rodden's report analyzes the congressional
redistricting history of Kansas City from the 1800s to present-
day. You offered no response or opinion about his analysis on
this topic, correct?

A. I think, the maps are accurate representations of what
the district lines are.

Q. You don't dispute Dr. Rodden's analysis of how Kansas
City grew based on those maps either?

A. Correct.

0. You do not dispute Dr. Rodden's analysis of how
congressional district lines in the Kansas City area have
changed over time?

A. Correct.

Q. You also don't respond to or dispute any of the
historical population data offered in Dr. Rodden's Figures 4, 5,
and 6, right?

A. Correct.

0. Doctor Rodden also examines a metric called core

retention; is that right?

A. Correct.

Q. And you're familiar with the term?

A. Yes.

Q. It's something that experts use in redistricting

commonly in their examinations?
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A. Yes.
Q. But you offer no opinion on core retention in your

report; is that right?

A. Correct.

Q. You don't dispute Dr. Rodden's numbers that he
calculated?

A. That's right.

Q. Doctor Rodden also examines population density in
Missouri's congressional maps. You offer no opinions on this

topic either?

A, I think, that's right.

Q. In fact, you don't offer any alternative ways of
looking at population density either?

A. I don't calculate the any, but I think I testified
that the peer-reviewed way to do it would be the moment of
inertia.

Q. The phrase, moment of inertia, however, doesn't appear
anywhere in your report; is that right?

A. That is correct.

Q. And so you don't offer any analysis under the moment
of inertia in your report?

A. I don't. That's right.

Q. Doctor Rodden also examines various demographic
factors such as renter and owner-occupied housing, transit

patterns, occupational sectors; is that something you recall?
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A. Yes.
Q. And you do not offer any opinions on these topics

either, right?

A. Correct.
Q. Now Dr. Rodden also presents an analysis called
district sprawl, which you just discussed with Counsel. You

don't offer any opinion on the metric as he's defined it in his
report, correct?

A. Yeah. 1I've never heard of it before so I don't have a
very well developed one.

Q. And so you don't dispute any of his calculations that
he presents under district sprawls?

A. Oh, that's correct.

0. Are you familiar with the term medium population

center in your work as an expert?

A. If that is the centroid, then, yeah.
Q. And have used it to analyze other maps in other cases?
A. Yeah. The population centroid is usually the basis

for some type of sprawl metric.

Q. But, you didn't use that concept in your report in
this case; is that right?

A. That's correct.

Q. Doctor Trende, your report which I believe you have in
front of you as well, first begins by discussing several

compactness scores that you discussed with counsel earlier. You

48

INV 60:0T - 9202 ‘8T Isnbny - 11NDHID 310D - pajid Ajjediuoiios|3



1131a

SC101805 Appeal Document Number 53 Page 50

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

would agree that all of these metrics are based on the physical
shape and size of a district; is that right?

A. That's right.

Q. Now, if we could pull up your report which is DX 101;
is this your report?

A. It appears to be.

Q. And I believe, just for the record, this is the
original report you submitted and not the amended report that
came a couple of days later that fixed one scrivener's error; is
that right?

A. That's right.

Q. So if we could go to Pg. 6 of your report. Can you
please read the highlighted sentences?

A. Plaintiff's experts discuss two commonly used
compactness measures in their reports, reock And Polsby-Popper.
I add two more, convex hull and IKIWISI scores, these are
probably the most commonly used compactness measure but
importantly they are but a sample of dozens of metrics that have
been proposed over the over the years. In other words there is
no one compactness measure rather different measures emphasize
different aspects of what we might consider compact.

Q. So in your report, Dr. Trende, you examined
compactness scores on these four metrics, correct?

A. Correct.

Q. But as you say, they are dozens of other metrics that
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you don't examine?

A. Correct.

Q. And you're not offering any opinion in your report or
today on the stand about which of these metrics is the best

measure of compactness, right?

A. I don't really think -- I mean I think one of the
inferences from this -- I don't really think there's a best
measure. They all emphasize different things.

Q. So and I believe you testified to this earlier, a

district that scores poorly on one compactness metric can score
better on another compactness metric, right?

A. Correct.

Q. So depending on which metric you choose one could come
away with a different understanding about the compactness of any
given district?

A. That's right.

0. In your report you look at whether there are districts
from a variety of different maps that score lower than District
5 the 2025 map on these four compactness metrics, right?

A. Correct.

Q. Is it your opinion that a district is compact so long
as it scores higher than one or more other comparator districts?

A. I don't know if I actually go that far because I think
that starts to get into the job of the Court to determine what

is compact and what is not compact. It is the idea is just that
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they fall within a range of maps that have been accepted or used
in Missouri in the past.
Q. So was the guiding principle in your report that if it

falls within a range then a district is compact?

A. I think, if it falls within -- I think, it's useful
that it -- to determine whether or not it falls within the range
of maps that have been used before. It is something that the

map drawers can draw upon, certainly, but there may be
exceptions. I don't know.

Q. And when you refer to a range of compactness metrics,
as we just discussed, districts can score differently on each
metric. So is the range any number across any of the metrics
that you look at? Can you just describe that a little bit so I
can understand?

A. No. I think, if it falls within -- I think when you
get into this universe where it starts to fall outside some of
them or even outside all of them the inquiry becomes more
demanding. But as I understood it, this district falls within
the range for all four of these measures.

Q. In your report, you report average compactness scores
for the 2011 map, the 2022 map, the 2025 map, as well as the
current house and senate maps; is that right?

A. I think I also did the average scores going back to 7.

0. Yes. I believe that is correct, and if you would like

pull up the table.
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A. No. No. I am pretty sure that's right.
Q. You would agree that a statewide average can mask the

existence of highly noncompact districts in a given map; is that

right?
A. Sure. That's why you want to do it both ways.
Q. So you list out the district that are less compact
than the District 5 -- than District 5 in the 2025 map, correct?
A. Correct.
Q. But you don't actually list out the districts that are

more compact than district 5 in that map; is that right?

A. Right, because the idea is to see if it falls within
the region and if so, if their districts are on the lower end
then falls within the range of what has been an enacted.

Q. But you haven't flagged the top end of that range in
your report; is that right?

A. Right. Because, I don't think that is relevant. I
think you're only looking to see whether it falls within the
range of what has been used in Missouri before and like I said,
since we have an actual census, it is not a sample that has been
drawn. The percentile just isn't that interesting.

Q. You don't report the lowest or higher compactness
metrics for an individual districts in the 1972, 1982, 1992, or
2002 maps, correct?

A. That's correct. Doctor Rodden went and did that.

Q. Doctor Trende, you report out the raw number of county
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splits with in the 2022 and 2025 maps-?

A. Correct.

Q. But other than the pictures that you produced on I
believe pages 20 and 21 of your report, you offer no analysis of
any these county splits; is that right?

A. Right. 1It's the count of county splits.

Q. So you would agree your report itself does not look at
how many individuals are impacted by any of the county splits
that you report?

A. Yeah. Yeah. I testified in my deposition about for
example the split of Jefferson County and we produce the code
for that to plaintiffs. So for example, Jefferson County had
been split three ways before with a 20, 30, 50 split.

0. And Dr. Trende you would agree that different counties
have different population densities, right?

A. Correct.

Q. So depending on where a county is split, that split
can either impact a sparsely populated or a densely populated
area?

A. Sure.

Q. But you are not offering any opinions about the impact
of the type of county split or whether the district is in a
closely -- on whether the district is a closely united
territory? Let me repeat that question for you.

A. Please.
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Q. You are not offering any opinions about the impact of
the type of county split on whether a district is a closely
united territory; is that right?

A. Correct.

Q. Now, I'm going to ask about Dr. Rodden's rebuttal
report, which if you need to refer to is PX 28.

A. Okay.

Q. You do not dispute any of Dr. Rodden's calculations of
Jackson city residents excluded from the CD 5 under the 2012,
2022, and 2025 maps, right?

A. Correct.

Q. You also analysis municipality splits in Jackson
County and Clay County in the 2022 and 2025 maps, right?

A. Correct.

Q. And just like with the county splits, you only look at
the raw number of splits in each plan; is that right?

A. Yeah.

Q. And similar to counties you would agree that
municipalities have different population densities, as well?

A. Right but because it is not splitting any of the
jurisdictions we know that the enacted map doesn't impact any of
that.

Q. Sorry. Could you clarify that? Are you saying no
municipalities are split under the 2025 map-?

A. No. We're talking about the Jackson County splits
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that are in my report in what I calculated at least that was my
understanding. So with respect to the municipalities
illustrated in my report, the enacted map doesn't split them.
To the extent they're split so there is some of the analysis you
suggest actually -- to the extend it splits those
municipalities, it is where the cross county splits exist and
the cross county portions of this municipalities are populated.
Q. So you just referenced portions of municipalities that
are unpopulated. In your report, do you offer any analysis
about how many individuals are impacted by where the splits
currently exist under the 2025 map-?
A. Well, yeah. Because the only way those municipalities

I discussed are split are unpopulated splits.

Q. And can you point to where you mentioned that in your
report?

A. Sure. On Pg. 26, there are cross-country splits for
Sugarcreek and sorry -- there are cross-county splits for

Sugarcreek and Independence but these are unpopulated.

Q. And can you just describe how this relates when -- in
talking about cross county splits with municipalities?

A. Well, so the idea is that these municipalities are
generally made whole under the enacted map but when you look at
Figure 13 you can see a portion of Independence that is in fact
cut by the map it, kind of, sticks out at the bottom and so I

looked at that cross counties split -- there's a similar one for
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Sugarcreek where it goes into Clay County -- and I looked at the
split and the split is in an unpopulated portion of the city.

Q. And Dr. Trende, I believe, earlier in your testimony
today you had said that you never heard of a social scientist
analyzing how district splits affect people living in the
district; is that right?

A. I don't think I was asked anything. No I don't think
So.

Q. Have you heard of social scientist analyzing district
splits by looking at the number of people impacted?

A. I actually don't know if that -- if I've seen that in

peer-reviewed literature or not.

Q. Have you seen it in any of your expert work?
A. I don't know.
Q. You do not dispute any of Dr. Rodden's calculations in

his rebuttal report about the impact of municipality splits in
Jackson County; is that right?

A. I don't think so. Can you point me to that? I just
want to double check.

0. Sure. Page 12 of his report.

A. I'm assuming you have me in the deposition answering
that so I'm inclined to agree but.

THE COURT: Which Pg. 12.
Q. PX 28, Your Honor.

THE COURT: Okay. Thank you.
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A. Yeah. Okay. So I see that Pg. 12 and he's talking
about Kansas City so no I don't dispute his calculation.

Q. Doctor Trende you also examined the extent to which
the 2025 map follows senate district lines, right?

A. Correct.

Q. But you no opinion on whether you believe a senate
district is a political subdivision?

A. Yeah. That's right. I mean, one thing that I've
learned in state court cases is that process and definitions
change radically from state to state. Sometimes in ways you
wouldn't expect. I never would've expected in New York a civil
case was a beyond a reasonable doubt standard, so I don't know
about Missouri defines political subdivisions.

Q. But you would agree that unlike county and
municipality lines, state Senate District lines can change every
10 years just like congressional district lines; is that right?

A. Oh, sure. Yeah.

Q. You do not dispute that under the 2022 maps CD5 splits
three state senate Districts, right?

A. Correct.

Q. So you also don't dispute that under the 2025 map CD 5
splits eight states into district?

A. Correct.

Q. You don't dispute that in prior maps only three or

four additional state senate Districts were added to District 5;
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is that right?

A. Yeah. That I don't know so I don't dispute it.

Q. So when you were looking at Senate splits in your
report you only focused on the Jackson County area?

A. Well, right, because on Pg. 37 there is this of this
report there is a zoom in for Jackson County. And Doctor Rodden
is suggesting it doesn't follow the State Senate boundaries and
I look at the blow up of Jackson County and it pretty clearly
does so I thought that was worth pointing out.

Q. Just for the record you are looking at PX 27, not 28;
is that right?

A. That's all right. Sorry. Page 37 of PX 27.

Q. So you did not look at how district lines --
congressional district lines respond with county splits in any
other part of the State is that right?

A. That's right. The focus of Dr. Rodden's report has
been on -- generally, been on Jackson County and that is what I
spent most of my time on.

Q. But earlier in your report when you presented
statewide compactness metric averages, there you are looking at
the entirety of the 2025 map, right?

A. Correct.

Q. And Dr. Trende, you would agree that you did not
examine the extent to which the 2022 adheres to state senate

district lines in any part of the State?
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A. Correct. I'm responding to Dr. Rodden suggestion on
Pg. 37 of his report that it doesn't follow any type of boundary

within Jackson County because it looks like it follows the state

senate boundaries pretty closely. I'm just responding to Dr.
Rodden.
0. Doctor Rodden puts forth the calculation of how many

residents are carved out of the dominate portion of their State
Senate districts under the 2022 and 2025 maps, you don't dispute
any of those calculations, right?

A. I don't dispute any of Dr. Rodden's calculations.

Q. Now, Dr. Trende, in your report wherever you state you
were asked to do a certain thing you said that that indicates

that those analysis were suggested to you by counsel; is that

right?
A. Yes.
Q. So based on that, according to your report, counsel

asked you to run the compactness scores of your report?

A. Correct. Well, I don't think they selected the
compactness measures but they asked to run compactness scores,
yes.

Q. When you mean compactness measures, you mean of the
Polsby-Popper, reock?

A. Right. It was a general analysis I was asked to
undertake but they weren't saying you know these are the

measures you shall use.

59

INV 60:0T - 9202 ‘8T Isnbny - 11NDHID 310D - pajid Ajjediuoiios|3



1142a

SC101805 Appeal Document Number 53 Page 61

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. Counsel also asked you to provide the statewide
average compactness scores for different maps?

A. Correct.

Q. Counsel asked you to calculate the average compactness

metrics for congressional districts going back to 19727

A. Correct.

Q. Counsel also asked you to count up of the number
county splits across the 2020 -- 2012 and 2022 maps; 1is that
right?

A. Yes.

Q. As well as municipal splits for those maps?

A. Correct.

Q. Counsel asked you to produce a map highlighting county

splits in the 2022 and 2025 maps?

A. Correct.

Q. Counsel pointed out to you that the MKC airport is now
in district 6; is that right?

A. Right.

Q. You did not look into what impacts might otherwise
exist with municipal splits under the 2025 map because counsel
did not ask you to, right?

A. Generally, well, no, because I was also asked
generally to respond to plaintiff's experts but generally the
role of an expert is to answer questions that the Court would

find helpful. The lawyers know the law much better than I do so
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if they are suggestions on things -- on questions to answer, if
I can answer them honestly, I will answer them.

Q. So your failure to look at how municipal splits —-- the
impacts of municipal splits under the 2025 map, that decision to

not look into it was discretionary on your part?

A. I suppose I could have.

Q. But it wasn't something you were asked to do?

A. That's right.

Q. He also did not look at how the 2025 map follows state

Senate district lines elsewhere in the State because counsel did
not ask you to, right?

A. No. You make that sound like it was a conscious
choice if they don't ask you to do something I'm just not going
to do because there are lots of things and responding to Doctors
Rodden and Cervas and Stern that weren't directly suggested by
counsel. Honestly, the main constriction on this report was
that, I believe I got your reports December 22 and the response
was due January 7 which was the day I was testifying in a case
so I got done what I could get done. But I was -- there was
never anything don't do anything we don't ask you to do.

0. And you also didn't look at state Senate district

lines the 2022 map because counsel did not ask you to, right?

A. Can you ask me that again?
Q. You didn't look into how state senate district lines
in the 2022 map follow state district lines -- apologies. Let
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me rephrase.

You also did not look at how the congressional lines in the
2022 map follow state Senate district lines because counsel did
not ask you to, right?

A. No. That would have nothing to do with it because the
idea of looking how state senate lines correspond with the
enacted map was from reading Dr. Rodden's report and responding
to it that had nothing to do with counsel. That was probably
just a limitation on how much time I had writing this over the
holidays.

Q. Doctor Trende, when you testify as an expert in
litigation you don't report to offer legal opinions; is that
right?

A. I do my best. I mean, you do enough VRA cases for
example and you, kind of, understand at least some of the
parameters of what you're allowed to do legally but I try to
stay away from.

Q. Would you agree that experts are often required to
operate under legal assumptions or understandings in order to
carry out their examination in a case?

A. Sometimes you're given an assumption or an
understanding of the law. For example, I have done, under the
VRA population -- I'm imagining this will come up at some point
-— population compactness analysis. Where the appropriate of it

depends entirely on what the interpretation of compact within
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the meaning of the VRA is. So if I'm told to just assume
population compactness is important and now do the compactness
analysis, okay. And if the Court disagrees with the legal
interpretation, they disagree and the analysis and is unhelpful.

Q. In the course of your expert work over the course of
the years, have you familiarized yourself with case law in order
to understand how a given Jjurisdiction might evaluate certain
metrics for redistricting?

A. Well, so again when you are doing a lot of expert work
for example in the VRA. Okay. I know gingles 1 requires the
minority group to be 50% +1 of the population that is just
something you learn along the way. And in federal court, you
know, I teach some of these cases in my class so I have a pretty
good understanding of how the law works. In state court, I
mean, there is -- you have 50 states that all do these things
differently. One thing I learned from practicing law is that
you don't shoot from the hip on what state court -- on what the
law is in a jurisdiction. You spent a lot of time researching
it and running in to ground so a little more cautious there.

Q. So if we could pull up plaintiffs demonstrative 3009.
Now Dr. Trende this is an expert report you submitted in a case
in the Central District of California; is that right?

Q. And I could go to Pg. 21 -- Pg. 6 of your report.
Doctor Trende you said, I am aware of case law from the Ninth

Circuit suggested that CVAP is the proper measure; did I
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everything correctly?

A. Correct.

Q. If we could pull up demonstrative 310. This is also
an expert report you submitted in a case in the middle District
of North Carolina; is that right?

A. Correct.

Q. Can we go to Pg. 20 of your report? Doctor Trende can
you Jjust repeat —-- can you just read the heading of this
subsection?

A. Yeah. And so real quickly on the last question and
then I will do this but to give a fuller answer, I have been the
-- as I mentioned earlier -- I've been the VRA expert counsel
for the Arizona redistricting commission on the VRA. So I have
a pretty good understanding of Ninth Circuit case law as it
relates to the VRA you know and that's one of those areas where
you pick things up and I had a unique experience there right.

Now, this is, As threshold matter, the substantive --

Q. Sorry. Not to cut you off. Just the heading.

A. The Rodden report overstates the Court's ruling in
Cooper.

Q. Can you finish the rest of that?

A. Oh, V. Harris and Alexander v. South Carolina

conference of the NAACP regarding the county envelope approach.
This is another one where I specifically say I'm not telling the

Court how it needs to rule on the law. I'm going through expert
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reports in cases I was involved in and saying what it was the
experts have done which is different from how Dr. Rodden had
interpreted it. I mean I was the expert in Alexander

Q. So just to be clear, Harris and Alexander are two
court cases; 1is that right?

A. Yeah. They are federal racial gerrymandering cases.
They are cases that I teach in class so I understand those cases
very well.

Q. Can we go to last paragraph on this page? Can you
just read the first three here?

A. Yeah. At the same time, interpreting Harris is
crucial for structuring the response here. The Rodden report
proceeds under one different interpretation of Harris and
Alexander.

Again, this is relating to how the experts are supposed to do
their work.

I have a very different understanding of those cases having
reviewed the record because that different understanding affects
the way I structuring my report and because I would be reluctant
to criticize the county envelope method had it fully been
briefed and cleanly ruled upon as the Rodden report suggests. I
describe my understanding below.

Q. And you proceed to then describe your understanding of
the Harris and Alexander cases; is that right?

A. Right. So as they ruled on evidentiary issues
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regarding the County envelope approach I was the expert in
Alexander. I am pretty sure Dr. Rodden got it wrong and I am
pretty —— I'm comfortable stating that for a sort of unique
Missouri compactness analysis as may be or closely united
territory I am not going to testify on what that means without

doing a lot of research the type of research I've done for

federal court. I'm just not going to do it. That's basic
lawyering.

Q. Can we go to Pg. 23 of your report? And can you just
read the --

THE COURT: I'm sorry. I Jjust want to be clear,
you're talking about Pg. 23 of the demonstrative that your
showing?

0. Correct. Still the same demonstrative I believe it's
310 Your Honor. Can you just read the first sentence here?

A. The trial court opinion spends little time on the
county envelope report.

0. And can we jump to the next section titled 5.1.5
Supreme Court ruling? And could you read the first three
sentences here?

A. Sure. The Supreme Court does not appear to have
directly ruled upon the wvalidity of the county envelope
approach, either in Harris or Alexander. 1In fact, the Supreme
Court was not as to rule directly on the merits of the County

envelope approach in Harris. Harris went to the Court and an
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abuse of discretion standard, as the appellees attorneys made
clear.

Q. And on the following page, Pg. 24 of demonstrative
310, can we go to the last paragraph in -- before subsection
5.1.67? And can you just read the first three sentences here?

A. The Supreme Court's opinion in Cooper v. Harris,
attached as Exhibit 9, does not weigh the pros and cons the
County envelope approach. Instead, it concludes that the
evidence cleared the bar of clear error review. The closest the
Court came to commenting on the methodology was in a footnote,
where the majority observed that registered voting could be
preferable to doctor Hillfellers -- or Hofeller's response on
the -- reliance on the 2008 presidential election that is a long
sentence because the 2009 election involved a black presidential
candidate.

So, again, this is a situation where Dr. Rodden had said
the Supreme Court had indorsed his approach. I was involved as
the expert in a case that he was citing and I knew exactly would
the record was and how the Supreme Court had dealt with it in
previous cases. I'm comfortable putting all that evidence
before the Court with the sentence that we haven't talked about
saying I'm not trying to do the legal analysis for the Court,
this is just -- this is just stuff that's left out of Dr.
Rodden's opinion.

I am not going to opine on the meaning of a Missouri state
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constitutional provision without doing extensive research on the
case la in Missouri. I don't know that off the top of my head,
like I do to stuff.

Q. You said that you were an expert in Alexander was your

expertise related to the prior case law that that case depended

on?
A. I believe so, yeah. That's how I knew this.
Q. SO you were --—
A. I mean the Supreme Court -- the Supreme Court cites me

in Alexander.

Q. So you were certified as an expert to offer legal
opinions in Alexander?

A. No. No. I wasn't certified as an expert to offer

legal opinions here either.

Q. You are not an expert in Harris, though; is that
right?
A. I'm trying to remember because there's a weird thing -

- the first case I did was to Dickson v. Rucho and it lost in
the State court and then it got brought -- almost identical same
complaint in federal court. And I can't remember if -- and I
didn't do the federal case but I had done the State case and I
don't remember if that was Covington or Cooper v. Harris that
was the revised state case. I just don't remember.

Q. Could we pull up what we'll mark as demonstrative 3117

This is an expert report you submitted in a state court case
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called Republican Party of New Mexico v. Oliver; is that right?

A. Correct.

Q. And we go to Pg. 7, can you read the sentence that
starts, The first principal?

A. Sure. The first principle which this report relies is
one that all nine justices agreed upon in Rucho. Judges should
not be striking down maps left, right, and, center of the view
that every smidgen of politics is smidgen too much.

It's a nice quote from a case that I teach that is meant to
reassure the Court that the idea behind the political science
techniques is not to exclude everything that a jurisdiction

might implement.

Q. Were you an expert involved in Rucho?
A. Yes.
Q. Can you read the sentence on the same page that

starts, Second?

A. Second, Justice Kagan identifies a three part test for
measuring a gerrymander, intent, effects, and causation.

Q. And can we go to Pg. 9? Can you read this sentence?

A. Yeah. Justice Kagan also endorsed a more qualitative
analysis noting that in the Lamone v. Bensiek case arising out
of Maryland which was consolidated with the Rucho case for
purposes of appeal, the plaintiffs lacked the North Carolinas
plaintiffs fancy evidence.

Q. So Dr. Trende, is it fair to say that you've seen fit
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to review case law in order to guide your expert analysis in
both federal and state court cases?

A. Well, they are all federal cases and there cases that
I've been involved that I teach in class and that I know well.
And in that circumstance, I am comfortable saying, Yeah. That -
- this is how the Court's approached things to try to
illustrate. There is no -- there is no way that any lawyer
would appear in court and shoot off about some type of state law
provision without having done extensive research, which I just
didn't have the time and authorization to do here.

Q. But just to be clear this expert report in this case
is a state court case?

A. Sure that the state Supreme Court had endorsed
literally endorsed Justice Kagan's dissent as what was going to
guide the definition of a gerrymander. And I know Justice
Kagan's dissent very well.

0. And so you reviewed the New Mexico Supreme Court cases
to know that they had adopted this?

A. Yes.

0. But you've reviewed no Missouri case law or Missouri
Supreme Court cases for your work in this case; is that right?

A. That's right.

Q. Thank you, Dr. Trende. I will pass the witness now to
my colleague, representing the wise plaintiffs.

MR. CHEUNG: Your Honor, i1s this time for a
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break? Or --

THE COURT: We can take one if you'd like.
That's fine.

MR. CHEUNG: I'm also happy to start whenever.

THE COURT: No. We can take one. That's fine.
It is -- let's 10:09, let's try to start -- well, we'll say
10:25 just plan on one break for the morning. Okay. Thank
you.

(COURT IS IN RECESS.)

THE COURT: All right. Welcome back, everybody.
Looks like you're ready to begin.

MR. CHEUNG: Thank you, Your Honor.

EXAMINATION BY MR. CHEUNG

Q. Good morning, Dr. Trende.
A. Good morning.
Q. My name is Ming Cheung. I'm from the ACLU and I

represent the Wise plaintiffs this case.

A. Good morning.
Q. And I'm sorry for inadvertently referring to you as
Mr. Trende earlier. I had seen you testify and -- that's

obviously another case in South Carolina and I think at that
time you were still under Mr. title.

A. I'm not offended.

Q. I apologize. Based on your exchange with Ms. Meng

Morrison earlier, I take it that you did not affirmatively
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assess whether the 2025 congressional districts consist of
closely united territory in this case?

A. Certainly not directly if the testimony I give 1is
relevant to that question then I guess it's built-in but I
didn't do any research to what that means in Missouri.

Q. Okay. And so you've not provided any opinion on

whether CD 4 under the 2025 plan consists of closely united

territory?

A. Only in so far as I'm responding to plaintiff's
experts?

Q. And the same for CD 5?

A. Same for CD 5.

Q. You've not offered a definition of closely united

territory that was different from what plaintiff's experts have
used in this case?

A. I haven't offered any definition, no.

Q. You have reviewed Dr. Ari Sterns additional and
rebuttal reports in this case; is that correct?

A. Correct.

Q. You don't dispute any of the calculations in either of
Dr. Sterns reports?

A. That's right.

Q. And you don't dispute the reliability of any data that
Dr. Stern used?

A. The data itself, that's right; the interpretation is
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where we have a disagreement.
Q. And you don't dispute the way that Dr. Stern defines

and describes the various compactness and metrics in his

reports?
A. Not that I can recall.
Q. Okay. You also did not dispute the data or

calculations provided by Dr. Jonathan Cervas?

A. Correct.

Q. And the same for Dr. Cromartie?

A. Correct.

Q. Doctor Stern used a ensemble analysis in this case;
that correct?

A. Correct.

Q. You sometimes refer to an ensemble analysis as a
simulation analysis?

A. Correct.

0. And you've conducted ensemble or simulation analyses
yourself?

A. Correct.

Q. For instance, you did that in a Maryland partisan

gerrymandering called Szeliga v. Lamone?
A. Correct.
THE COURT: I'm sorry. Can you spell that for
us?

MR. CHEUNG: Sure. Szeliga is S-Z2-E-L-I-G-A;

is
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Lamone is L-A-M-O-N-E.

0. You also conducted an ensemble analysis in New York
partisan gerrymandering called Harkenrider v. Hochul?

A. Correct.

Q. Harkenrider, H-A-R-K-E-N-R-I-D-E-R; Hochul, is H-0-C-
H-U-L.

In the Harkenrider case you created an ensemble of 5000
maps; does that sound right?

A. There were multiple ensembles. I think the expert --
the opposing expert complained about the number of observations
being too small and so in the reply we -- I can't remember -- we
did more.

Q. In your rebuttal you did another 35,000; does that
sound right?

A. I believe you.

Q. Okay and you've written in the past that ensemble or
stipulation analyses are widespread in political science?

A. Yes.

0. And you've also written that ensemble or stipulation
analyses have been accepted by multiple courts?

A. Yes. I believe you.

Q. And you specifically used a ReCom algorithm before in
your own work?

A. I have.

Q. And so in general you would agree that the ReCom
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algorithm is a reliable way to draw maps for an ensemble
analysis?

A. Yes.

Q. In your amended report in this case, you describe the
ReCom algorithms natural preference for compactness for as a,
quote, soft preference; is that right?

A. I believe you.

Q. And you would agree that Dr. Stern could have pushed
his algorithm to draw even more compact maps than those that

appear in his ensembles?

A. That's my understanding.

0. But he did not do so?

A. Correct.

0. And similarly, Dr. Stern did not push the algorithm to

draw the maximally compact district possible?

A. That is my understanding.

Q. In your report, you also stated that if doctor Stern
had required his ReCom algorithm to draw less compact maps he
would have produced more maps that looked like the enacted map?

A. I think that's right, vyes.

0. But generating maps that look like the enacted map
would not be a useful comparison; would you agree?

A. Well, I agree but maybe not for the reason you
suggest. I don't think it's useful because even if you push the

compactness down it is still not going to be a complete random
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sample of what is available and all it tells you is that the
enacted map falls within a given range of what the algorithm has
been told to do.

Q. But you would agree that if the question is to
determine whether the map could have been drawn in a more
compact manner, you would have to compare that map to more
compact possibilities?

A. Yes, so the extent that Dr. Stern is doing the
computerized version of the doctors Cervas did like I said I
think it is what it is.

0. Earlier you described an extreme map that appeared in
Dr. Sterns rebuttal report as an example of a map created by the

SLIP algorithm; do you recall that?

A. I thought it was in his rebuttal.

0. Yeah.

A. What tab -- do you know what tab it is?
0. 22.

A. All right.
0. And we can pull up exhibit, Plaintiff 22.
Do you recognize this as Dr. Sterns rebuttal report?
A. Yes.
0. Can we turn to Pg. 11 of the exhibit?
THE COURT: I think you may have said it, but
this the Exhibit 22 as well?

MR. CHEUNG: Yes.
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A, 107

0. 11.

A. Okay.

0. Or I mean, it's 11 of the PDF but Pg. 10 of the paper
report.

A. Okay.

Q. The map in the middle labeled B is the extreme map

they you were describing, right?

A. Right.

Q. And you described this map as absurd?

A. Yes.

Q. Do you believe that a legislator would enact an and

absurd looking map like this one?

A. That is probably more extreme although increasingly
our maps seemed to be a pushed towards that and some of the
states but that would be beyond what has been enacted so
somewhere between that and what we see in panel C the map -- the
algorithm tends to not draw.

Q. Yeah but you would agree, you have not seen a map in
your experience that looks like the staticky map in the middle?

A. That's right.

Q. And earlier I believe you testified that it's
important for an algorithm to be able to theoretically sample
from the range of possibilities, a full range of possibilities?

A. Correct.
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Q. Is it your understanding that the ReCom algorithm has
a hard compactness cut off at some point where the map won't be
drawn as opposed to more extreme maps simply being less likely
to be drawn?

A. If you drew it an infinite amount of time, it would
maybe draw this but the point is that there is a tendency, in
what this was meant to illustrate, there's a tendency for it to
draw more like what you see in C.

Q. Yes. But you agree that a map like B is theoretically
possible to obtain from the algorithm?

A. I suppose it's theoretically possible but the point is
so —- so I know remember the pop culture reference we were
talking about from my deposition at the break. There is an old
Rush song that has a line that, If you choose not to decide you
still made a choice.

The fact that he hasn't put in a primary, a thumb on a
scale one way or other doesn't mean that there is not a default
type of map that it draws and its preferenced because of the way
it draws things unlike the flip approach is what you see in C.

Q. As you said it is a tendency not a hard cut off; is
that right?

A. I don't know if it would actually ever draw something
like B. one way or the other but the preference for this is for
C. And so what you get with the ReCom algorithm is a sample that

looks like the default preferences of the ReCom algorithm, not
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necessarily what a human being would attend to draw. It's Jjust
not interesting.

Q. Earlier you also testified about some of Dr. Sterns
maps being conceptually similar; do you recall that?

A. Yeah.

Q. And you have drawn duplicate maps when you've run
simulations in the past, correct?

A. Sure. So if you're sampling from distribution of --
just like if we were sampling adult male heights in the US, you
would get a lot of 5 1ls. But the fact that it repeats isn't a
mathematical problem. It is more to illustrate, I think, when
you tell someone for the time there's 100,000 maps, the default
understanding is 100,000 configurations and that -- we -- if one
precinct is different, it's going to count it as a different
map. So that is not a mathematical critique of what Dr. Stern
has done, it is more about of a understanding from a lay
perspective what it is these ensembles are and aren't doing.

Q. You would say that drawing a set of 100,000 is in part
intended to address the possibility of duplicates and non
representative samples?

A. That's right. So one of the ways -- at least -- so
there is a competing approach I tend to use more called re-discs
and it will actually flag an errors if you get too many
duplicates. And so one of the ways to address that is to

increase the number of maps drawn. Again, I'm not saying -- and
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if T was unclear on this I didn't mean to be. This isn't meant
to be a mathematical or methodological critigque of Dr. Stern.

It is just trying to make clear what it is these algorithms are
doing. That when it says 100,000 maps, that doesn't necessarily
mean 100,000 unique maps or 100,000 radically different maps it
could just mean precincts flipped.

Q. And in the past when you've drawn ensembles you are
almost certain that some duplicative plans would appear; is that
right?

A. Oh, yeah. Yeah. From a methodological perspective
when you for doing statistical inference, the duplicates are
actually beneficial.

Q. And in those cases, you did not always know what
percentage of your computer generated maps were duplicates?

A. That's right.

Q. And when you've run simulations in the past, you do
not set the algorithm to achieve perfect population equality; is
that right?

A. That's right.

0. And it is your opinion that you can nonetheless draw
conclusions from the results of those simulations?

A. Yeah. So for partisanship which is how I've typically
run them, if you have a district of 700,000 people that is off
the ideal population by 1,000 there is literally no way that

moving around 500 people or whatever to make it perfectly
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populace is going to make change the partisanship of that
district in a meaningful way. So I don't worry about it there.
Q. What levels of population deviation tolerance have you

used in your own report?

A. I think it is typically 1%.
Q. Plus or minus 1%°?
A. I don't remember. I think we had a dispute about that

in Utah so I don't remember if it is plus or minus 1% or 1%

total.

Q. So either plus or minus 1% or plus or minus half a
percent?

A. Yes.

Q. What other levels of population tolerances have you

seen another experts simulations or ensembles work?

A. So in the Utah case, Joey Chen was drawing that with
his algorithm with zero population deviation. The -- Joey
Chen's 2013 report or article on it, I think, it was, maybe, 5%
so it is varied.

Q. You are aware that Dr. Sterns ensemble only changed
the boundary line between CD 4 and CD 5; is that right?

A. That's my recollection.

Q. And that means the lines outside of that CD 4 and CD 5
boundary would become identical to the rest of the 2025 plan?

A. That's my understanding?

Q. On Pg. 27 of your report, you provided a potential
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justification for why the Kansas City airport should be kept in

CD 6; is that right?

A. Yeah.

Q. Under Dr. Sterns maps the airport will always be kept
in CD 67

A. Correct.

Q. And I believe you testified earlier that you have not

spoken with any legislators in Missouri about the 2025 plan?

A. Correct.

Q. And your report does not identify any other
considerations of that legislators may have had that are not
accounted for in Dr. Stern's ensembles?

A. Correct.

0. You also testified earlier that the split of Jackson
County follows state Senate boundaries, particularly the
boundaries between senate District seven and Senate district 9;
is that right?

A. Yeah. I think I -- if I ever said that categorically
it should be largely but yes.

0. But you are aware that senate district 7 has a three-

way split between CD 4, CD 5, and CD 67

A. Right.

Q. And that's with in Jackson County?

A. Correct.

Q. When you were conducting that analysis did you
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consider if senate district nine was drawn the way it was
because of a need to comply with Section 2 of the Voting Rights
Act?

A. No.

Q. And do you believe that CD 4 or CD 5 under the 2025
plan was drawn to comply with the voting rights act?

A. I'd be surprised.

Q. I believe you also testified about KC 811; do you

recall that?

A. I'm sorry. What?

Q. You testified about two geographic areas labeled KC
8117

A. Oh, the precincts yes or VTDs.

Q. Those VTDs are both labeled KC 811 but have two

different GEO IDs?

A. Correct.

0. Have you review the text of HBl enacting the 2025
districts?

A. I think I did at the outset of the case but not since.

Q. HP1 does not identify geographic areas by GEO ID; 1is
that right?

A. Correct.

Q. And as you say in your report, you are not comfortable
opening on the amount of the discussion that agency officials

have to decide how to assign those two areas labeled KC 81172
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A. Not at all. You're right. I did say that. I'm not
at all comfortable.
Q. Thank you. Dr. Trende are you familiar with the

concept of cracking?

A. Yes.

Q. The concept of redistricting?

A. Yes.

0. What does cracking mean?

A. Cracking means splitting up a group.

Q. And what is the effect of splitting up a group-?

A, Well, it depends and this is one of the problems with
the concepts of cracking and packing because sometimes it is
suggested that you want to split up a group to maximize their
impact on multiple districts, sometimes it suggest you don't
want to split a group because the desire of one side or the
others is to maximize their impact.

Q. But you agree that if a group is split it tends to
have less opportunity or less certainty of electing their
preferred candidate as opposed to not cracking them?

A. I understand what you're getting at. I Jjust can't
agree with that so completely, because sometimes the suggestion
is you want the group split across multiple districts so that
the member would be responsive to them, multiple members would
be responsive. So like sometimes you want -- if there's no

particular reason you would want Army bases in multiple
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jurisdictions so that you have multiple members of Congress
fight for them.

Q. But, within a district, more people tends to translate
into more electoral influence?

A. Can you try that again?

Q. Within a given district more people tends to translate
into more electoral influence?

A. Again, but I don't know that is right because
sometimes a suggestion in cases is that you want to split up say
a minority group across multiple districts instead of putting
them into one. So again Jjust the way you're wording these
questions I don't think -- I get what you're getting at but I

don't think I can agree. This transcript is going to follow me

for the rest of my life so I have to be careful. Sorry.
Q. You do have a lot of transcripts following you.
A. I imagine we're going to see some examples of this.
Q. Cracking in an urban population can divide their

voting power in your experience?

A. Cracking an urban -- it can, yes.

0. I believe you testified earlier that your report
looked at four compact -- compactness metrics?

A. Correct.

Q. And that's reock, Polsby-Popper, convex hull, and the

I know 1t when I see it scores.

A. Correct.
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Q. And you testified earlier that all four were designed
to measure physical shape and size?

A. Correct.

0. So those four do not account for whether a district is

following natural boundaries?

A. Correct.

Q. They do not account for population or population
density?

A. Correct.

Q. You did not look at the Schwartzberg score because it

would be duplicative of the Polsby-Popper score?

A. Yeah. It the square -- I think it's the square root
of the inverse with the Polsby-Popper's score.

Q. So if an expert in this case analyzed compactness
based only on reock, Polsby-Popper, and Schwartzberg, would say
that expert essentially analyzed two compactness scores and not
three?

A. There is some differential between Polsby-Popper and
Schwartzberg. But for me they are duplicative and I don't see -
- I used to do both and I don't anymore.

Q. As part of your analysis of those compactness metrics
you compared the 2025 map to the 2012 map-?

A. Correct.

Q. You would agree that the 2012 map was drawn using data

collected from the 2010 census?
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A. Correct.
0. The 2022 map was drawing using data collected from the

2020 census?

A. Correct.

Q. And same for the 2025 map?

A. Correct.

Q. The population data from the 2010 census would be

different from the population from 2020 census?

A. Correct.

Q. You also analyzed average compactness scores for
Missouri congressional districts going back to 19727

A. Correct.

Q. And each of those maps would have been drawn using
population data from the preceding census?

A. Correct

Q. And you would agree that the population in Missouri

has changed over time?

A. Yes.

Q. People also move over time?

A. Yes.

0. And are you aware that Missouri has been losing

congressional seats over time?
A. Yes.
Q. Following the 1970 census, Missouri had 10

congressional districts?
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A. That's right.

Q. And it currently has eight?

A. Correct.

Q. And in the 80s 90s and 2000s it had nine.

A. Yes. Yes.

Q. You also compared these compactness scores for the
2025 map to the State Senate and Senate -- and the statehouse

maps in Missouri; is that correct?

A.

0.
number of
the state

A.

A.

Q.

Correct.

And as you acknowledged earlier, there's a different
state senate districts and state house districts in
verse congressional districts?

Correct.

There are 34 states senate districts in Missouri?
That sounds right.

Do you recall only many house districts there are?
A lot.

163 so that's --

I was gonna say 168 so good.

You'd agree that if you were dividing Missouri into

163 districts versus 8 Districts, the size and shape of each

district would be different?

A.

Yeah. So if you're doing an area based measure

compactness you would get a —-- that isn't relative to itself by

changing the shape of the area of the circle around it, you'd
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get something different. If you were looking at the total areas

of the districts.

Q. The metrics you used some of them are based on area,
right?

A. Well, yes but the shape of the district shape or the
area of the bounding circle is proportional to it. If you have

a square that is one square mile and a square that's a thousand
square miles the reock scores will be identical. The -- two
identically shaped districts regardless of their will have the

same reock score, so it's not sensitive to area that way.

Q. But the size of the districts would be different?
A. Yeah.
Q. And you also understand that different constitutional

standards govern congressional redistricting versus houses and
their redistricting in state?

A. Yes.

0. There are more requirements in the State legislator
redistricting context?

A. Yes.

Q. And in your report, you rely on average compactness
scores across historical plans?

A. In part.

Q. And you would agree that maps average statewide
compactness score can mask the existence of highly non compact

districts?
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A. Sure. That's why I started out by looking at all the
districts and listing them. Doctor Rodden has come back and
done a complete analysis for 70s -- going back to '72 and I
don't think it is inconsistent with any of my analyses.

Q. So in looking at individual districts you testified
earlier that you looked at one specific district in the St.

Louis area that was particularly unusual looking?

A. Yes.

0. Do you recall which house district that was?

A. No.

Q. Does 76 sound right?

A. I'll believe you.

Q. Other than looking at house district 76, did you look

at any other districts to analyze whether any local or specific
factors explain the shape of that district?

A. No.

Q. For house district 76 in the St. Louis area, you
testified that park of the border is the Mississippi River; is
that right?

A. I think that's right.

Q. Following natural geographical lines like a river can
impact geo metric scores like Polsby-Popper; is that right?

A. Yeah. But that one doesn't score poorly on Polsby-
Popper it scores poorly on reock which isn't sensitive to

geographic boundaries like that.
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0. I'm saying as a general matter?
A. Oh, yeah. For Polsby-Popper you're right.
Q. And did you conduct a Section 2 analysis to determine

if house District 76 was required to be drawn that way because
of federal law?
A. It is a uniformity democratic area where the black

candidate of choice is going to win no matter what so it doesn't

matter.

Q. Did you conduct that analysis?

A. Yes.

Q. And to determine that it's majority black district?

A. I believe, it is a majority black district but I think
it's -- I would actually agree with many of your counsel on

this, that the Voting Rights Act doesn't require a specific
target, a racial target, even of 50% for the actual district
that is drawn. In other words, the voting rights act doesn't
require cross over districts but you can satisfy it verses cross
over districts.

Q. So in that area, if that house district did not
provide an opportunity for black voters to elect a preferred
candidate that would be a voting rights violation?

A. Correct.

Q. Going back to state Senate District for a minute.
Doctor Trende you had testified that state Senate district

boundaries were a potential explanation for the boundary between
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CD 4 and 5 in Jackson County; is that right?

A. Correct. Well, it was more -- doctor Rodden had said
it doesn't state senate boundaries and I don't think that's
correct.

Q. The boundary between CD 4 and CD 5 extends far outside

of Jackson County in the 2025 map, right?

A. Correct. But Doctor Rodden has a specific blow --
again, this is a response report to Dr. Rodden so he has -- oh,
boy -- px 27 and Pg. 37. Yeah. He has a specific blow up of
the Jackson County area. So that's -- since he's focused on it

I focused in on it.
Q. But you agree that the boundary between CD4 and CD5

goes beyond Jackson County?

A. Yes.

Q. It goes all the way out to Pulaski County?

A. I believe you.

0. It extends to rural counties and a central part of the
state?

A. Yes.

Q. And along the way it splits Miller County from Camden
County?

A. I'm sorry?

Q. It's splits Miller County from Camden County?

A. I'll believe you.

Q. Benton county from Morgan County?
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A. Again, I'll believe you.

Q. In other words, the boundary now extends across the
State splitting what was once a largely rural district?

A. Well, it doesn't go all the way across the State, six
does that. And if you're referring to four, the previous
version of four, that is split. I don't know for three, if the
old three which, kind of, went from St. Louis to rural areas
then back around to the St. Louis suburbs and split that -- I
don't know if that would've been considered a rural district or
not.

Q. And as I believe you stated in your report, you don't
consider whether 2025 map respects senate district boundaries
outside of Jackson County?

A. Correct.

Q. And if you were to do that you would find as Dr.
Cervas notes in his rebuttal, that the 2025 map splits a greater
number of Senate districts than the 2022 map-?

A. Yeah. Again, it doesn't surprise me that if you get
into rural areas, if you're adhering to county lines that you
end up splitting more senate districts that way.

(Mr. Cheung confers with counsel.)

Q. Doctor Trende you testified earlier that you are not
offering an opinion in this case on whether a given district is
compact; do you recall that?

A. Correct.

93

INV 60:0T - 9202 ‘8T Isnbny - 11NDHID 310D - pajid Ajjediuoiios|3



1176a

SC101805 Appeal Document Number 53 Page 95

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. But you have opined on compactness of districts in
other cases?

A. Yeah. Voting rights act cases.

Q. And in your direct with Ms. Hunker, I think you've

acknowledged taking a few hits in your career as an expert

witness?
A. Oh, yeah.
Q. Do you recall how many cases have criticized or

questioned your analysis?

A. No.

Q. More than a half-dozen cases?

A. I think, I've done 50 so I'd believe that.

0. More than a dozen?

A. I don't know.

Q. And you previously analyzed compactness in a 2022 case

in Maryland state court regarding the State legislative

redistricting?
A. Oh, that's right.
Q. That case involved a challenge under Maryland's

constitutional compactness requirement?

A. Yeah. I didn't give an opinion. I didn't give an
opinion, period. All I did was list out Polsby-Popper and reock
scores and draw some maps because that's what I was I asked to
do.

Q. According to the Maryland state high court your
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testimony attempting to have the Court assess the degree to
which the challenged districts deviated from what one might for
expect a compact district; does that sound right?

A. I don't -- that sounds familiar I don't —-- yes. I
believe you that that's what the opinion says.

Q. And you tried to show that the challenged Districts
were not compact by comparing the compactness scores to the
score of districts from around the country?

A. I don't remember but I believe you.

Q. The State court found that your comparisons, quote,
were not those that would have been helpful, closed quote; is
that right?

A. Again, I will believe you.

Q. The Court also responded to your analysis by saying,
quote, It seems odd to compare the shapes of the district in a
State like Maryland which itself resembles a paint splatter that
someone half heartily tried to wipe up with districts in the
many states that are relatively rectangular in shape.

A. Yeah. So this is one where -- yes, I got that
opinion. I tried a similar argument in the Alabama case and the
Court decided it like comparisons to other states but here I
just compared to within Missouri precisely because it's a fair
point the Court made there about doing cross state comparisons.

Q. The Court also criticized your work because you,

quote, Did not do anything other than compute and compare
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compactness scores, closed quote, and, quote, Provided no
opinions for analysis of the other Districting Factors, closed
quote set forth under the Constitution?

A. That's right. All I was asked to do in that case was
to compact -- was to calculate compactness scores and draw some
maps and so that's what I did.

Q. And ultimately the Court found that you're quote
number crunching had the appearance of rigger but contributed
little to meeting the petitioner's burden?

A. Sure. Yeah. I like to think I've learned from that
case.

0. You also testified in the redistricting case in
Washington State called Soto Palmer versus Hobbs?

A. Yes.

Q. And in that case, the Court criticized a data
visualization you made as misleading?

A. Yeah. And I don't -- that one I don't understand
because on the next -- I agree with what the Court said about
the data visualization it doesn't show what the Court suggested
it shows but there is a table on the next page that provides
that information. I agree, you can't use a map to show the
number of people that are impacted.

Q. You also testified in a Louisiana redistricting case
called Nairne v. Ardoin?

A.  Right.
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THE COURT: Can —-- Soto Palmer versus Hobbs I

think we're okay on but can you help me with this one?
MR. CHEUNG: Sure. N-A-T-R-N-E; A-R-D-O-I-N.
THE COURT: Thank you.

Q. And in Nairne, you offered an opinion on rather a
District is reasonably compact under the gingles framework for a
section 2 case?

A. I think Nairne was about population compactness, not
the compactness of the district itself. As a matter fact, that
was the entire dispute.

Q. But regardless, the Court described your compactness
analysis as, quote, fundamentally flawed and completely useless?

A. Well, it is not regardless because in that case I was
doing a population compactness analysis. The Court found that
you can use district compactness, which are the numbers we're
talking about here, more or less as a proxy for population
compactness and I hate to say it but I, kind of, agree that if
you are going to use district compactness shape as the proxy for
population compactness it's useless to do a population
compactness analysis. The Court's under those circumstances.

Q. The Court also described you as having relied on a
novel approach referred to as the moment of the inertia to which
a compactness?

A. Correct.

THE COURT: I'm sorry, a what approach?
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0. Novel.

THE COURT: Novel approach. Okay.

Q. The Court also goes on to say, Trende admits that the
moment of inertia has never been employed been employed in a
redistricting case and that the methodology does not entire
districts or maps and does not consider traditional
redistricting principals?

A. Correct.

0. You also recently testified in a Utah congressional
redistricting case?

A. Correct.

Q. You are also the map drawer retained by the Utah

Legislature in that case?

A. Correct. Correct.

Q. And then you served as an expert in that case?

A. That's right.

Q. The Utah State Court invalidated the map that you
drew?

A. Correct.

Q. And the Court found that the map you drew violated the

State's prohibition on partisan gerrymandering?

A. Correct. And under the standards the Court ended up
adopting that is probably right.

Q. The Utah state court said that you, quote generally,

admitted the many errors in his report and in analysis he
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conducted as part of the legislative process. The sheer number
and magnitude of these errors, however gives the Court pause and
leads the Court generally to give little way to Dr. Trende's
analysis; does that sound right?
A. I believe you.
Q. No further questions, Your Honor.
THE COURT: Okay.
MS. HUNKER: Can you give me one second, Your
Honor?
THE COURT: Sure.

EXAMINATION BY MS. HUNKER

Q. Doctor Trende, did you testify in the Faatz case?

A. Yes.

Q. You were an expert in that case?

A. That's right.

Q. And did you testify on behalf of the state?

A. I did.

Q. Was that in defense of the maps?

A. Yes.

Q. And was that case based in Missouri?

A. It was.

Q. Did that case involve Missouri's compactness
requirement?

A. It did.

Q. And did it involve the requirement that the map be as
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1 compact as may be?
2 A. I think that is right.
3 Q. Did the trial court in that case find your testimony

4 helpful?

5 A. Yes.

6 Q. And did it cite your -- did the trial court cite your
7 testimony and -- as grounds for its opinion?

8 A. Yes.

9 Q. And do know if that case was upheld by the Supreme

10 Court of Missouri?

11 A. It was.

12 Q. And do you know if the Supreme Court of Missouri cited
13 your expert report as well?

14 A. Yeah. I think it just refers to me as the expert but
15 there was only one expert for the defense and that was me.

16 Q. And that opinion by the Missouri Supreme Court also

17 confirm that your testimony helpful?

18 A. Yes.

19 Q. No further questions, Your Honor.

20 THE COURT: Okay.

21 MR. GORE: No questions for Intervenor.

22 THE COURT: Go ahead.

23 MS. GAMBHIR: ©None from --

24 THE COURT: Sorry. You're both lined up there.
25 MS. GAMBHIR: Yep.
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THE COURT: No questions for the Healey
plaintiff's?

MS. GAMBHIR: No, Your Honor.

MR. CHEUNG: No questions, Your Honor.

THE COURT: All right. Thank you. You can step
down.

THE WITNESS: Thank you, Your Honor.

THE COURT: All right. If you'd like to call
your next witness?

MS. HUNKER: Yes. The State Defendants will be
calling Mr. Sean Kieffer. He's coming into the courtroom
now.

THE COURT: If you can please raise your right
hand.

Shawn Kieffer,
having been sworn by the Court testifies as follows:
THE COURT: Thank you. Have a seat, please.

THE WITNESS: Thank you.

DIRECT EXAMINATION BY MS. LANSDELL

Q. Good morning, Mr. Kieffer. Thank you so much for
being here for today. I know we met very briefly in the
hallway, but I am Madeline Lansdell, counsel for the State
defendants. Would you please state your name and spell your
name for the record?

A. My name is Shawn Kieffer; S-H-A-W-N, K-I-E-F-F-E-R.
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Q. Thank you. I am going to ask you a few questions
about your background to provide the Court with some reference

for your testimony. Will you tell us a bit about your current

occupation?
A. I am the director of elections for the Kansas City
election board. 1It's a bipartisan position that I share with

another person.

Q. And is this the only role that you have held that the
Kansas City election board?

A. No. Prior to that, but the first 20 years of my
career there, I was the finance manager. I handled all the
accounting and finance transactions. At the 20th year my boss
had left and they moved me up to the director position. I've
been there 18 and a half years.

Q. And how many redistricting cycles have you seen during
your tenure as director?

A. I've been directly involved in a few of them, 2012 and
the 2022 and then we had a couple others that just dealt with
the Kansas City school district. So I would say probably 4 to 5
of them.

Q. And how many of those would you say involved
congressional redistricting?

A. Two.

Q. Would you tell us what the Kansas City Board of

elections does?
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A. We do a lot of things. We -- first of all we conduct
all the elections in the Kansas City portion of Jackson County.
Do everything from recruit judges, I do the registration for all
the different voters, we do absentee, we train poll workers, we

find poll worker, we find polling places. We program the

computer. We test the computers. We do administrative duties,
of course. Just everything a manager would do for a place of
employment.

Q. And are these responsibilities part of your role as a

director of the Kansas City Elections Board?

A. Yes.

Q. Thank you. Before we turn to what your role is
implementing new redistricting plans I want to ask a few
questions about this year's election cycle. How many elections
is your offer office responsible for this year?

A. We anticipate having three elections; April 7, I
believe August 4, and one in November. I'm not sure about the
November date right now.

0. That's all right. I'm going to have Keith pull up
exhibit DX 114. Do you recognize this exhibit?

A. Yes this is the Missouri collection calendar.

0. And could you tell us about the different deadlines
associated with the August 4 primary?

A. Okay. The big one -- well, we have one that comes up

next week where candidates file that starts on the 24th I think
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it ends on March 31 and but they do that down in Jeff City. The
big date that we're looking for is May 26, that's when everybody
is supposed to turn in their certifications into us on exactly
what they want on the ballot but that is the big date for us.

Q. And you just explained a little bit about what the
candidate filing is but would you expand on that a little bit?
What is the candidate filing period?

A. That's where people that want to run for office or
statewide office or federal law, they go to Jeff City to the
Secretary of State department and they would file at that place
that is basically what I know what that.

Q. In your experience, have you observed candidates
making decisions on whether to run for office based on district
lines?

A. Yes. I have no solid proof it's just part of the
business that people look and see who they'd be running against
and see what kind of chances they would have that's my opinion,
the way I see that.

0. And in your experience how does changing district
lines impact congressional candidates?

A. Just, people are, of course, they are looking to see
who they'd be running against and if they think have an opponent
that they would put them in a favorable spot then they may want
to run in a particular district. So yeah that is the big thing

of it.
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Q. And if those lines change they may alter their
decisions?

A. It could.

0. Thank you. I -- we can take this down. I want to
turn to the certification deadline for the August 4 primary.
You mentioned that on that date you all receive certification.
Can you explain a little bit more about what it is your office
receives from the Secretary of State?

A. Okay. First of all, we know that we are going to
three entities, at least, participate in that election. One,
being the city, one being the county, and one being the state of
Missouri. So those are the three certifications I'm looking

for. Other people can jump on that election they generally

don't but they can because this is a primary election. They
generally hold their questions till November. So we anticipate
three entities coming on. They will give us a list of

candidates and questions that they want us to put on the ballot.
Q. And once you receive that certified candidate list,

what steps does your office take to administer an election?

A. We start by deciding what polling places we want to
use. Of course, all the lines sort of dictate what ballots
styles go to what particular areas. Based on how many people

that you have in a particular precinct we will decide how many
polling places we need for the election.

Q. And could you tell us about the process that your
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office goes through to design the ballots for -- for your
jurisdiction?

A. Yeah. We design our ballots based on our actual
polling places. So for this particular election we are having
in April, we have I think we have 70 roughly polling places. So
I have 70 different ballot styles. Everybody that goes to that
particular polling place generally votes on one ballot however
we can't have multiple ballots at a particular poll.

Q. And after the ballots are prepared does your office
perform any logic or accuracy testing-?

A. Yes. Yes. Every different ballot style is tested to

make sure it tabulates correctly.

Q. Is this testing done prior to printing the ballots?
A. Yes.

Q. And how long does it usually take to print ballots?
A. Probably a couple weeks I would guess.

Q. Okay. So two weeks-ish?

A. Yeah probably 2-3 weeks.

Q. Two to three weeks. Can your office make changes to

the ballots after they've been printed?
A. We could but it would be very expensive. In excess of

probably $100,000.

Q. So it would be difficult for your office to these
changes?
A. And expensive, yes
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Q. When must the ballots after they've been printed, be
distributed to voters?

A. Generally we distribute ballots with the -- with the
other election equipment the week prior to election day. It
could go up to just a couple days before however it's usually

the week before.

Q. Is there a 45 day requirement for sending ballots out?
A. The 45 day requirement is actually the military portal
where we have to have a portal set up -- a matter-a-fact,

tomorrow is actually the day for the April election that our
portal has to be ready and anybody from military can access our
portal and bring their ballots down and vote on it and send it

back to us.

Q. So the ballots need to be completed by this date?
A. Yes.
0. And the -- for the general public, when do ballots

need to be available?

A. For absentee voting --
0. Yes.
A. -- that would be at the 42 mark, so next Tuesday for

the April election.

Q. And is that 45 mark and the 42 day mark, are those
legal requirements?

A. Yes.

Q. We've discussed a lot of different responsibilities
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that your office goes through to accomplish before printing

these ballots. We talked about preparing the ballots you said

over 70 for the -- the 70 is that for the April election or is
that --
A. Yes.
0. -—- for the August?
A. No, that's just for the April.
Q. How many do you anticipate for the August election?
A. It could be several hundred maybe up to five or six

hundred because we'll have different parties and each party will
have their own ballots. So a particular polling place,
depending on the number of parties, we might have up to five or
six different ballot styles.

Q. So for preparing that massive numbers of ballots and
accuracy testing all of them, how long does that need to be done
ahead of the 45 day mark for the military portal?

A. We start probably 2 to 3 weeks prior to that 45 day
mark.

0. And can your office make changes to the ballots once
they've been distributed to voters?

A. No.

0. Let's shift gears and discuss a little bit how your
office and implements redistricting plans, including House Bill
1.

A. Okay.
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0. When the legislator enacts new congressional districts

what are the responsibilities at the Kansas City Elections

Board?
A. Okay. Well, we have to change our lines. First, we
have to actually download our shape files. Then, we layer new

lines over our old map to see where we have split precincts,
then we determine exactly how many people we have to move over
from -- in this case it'd be from congressional district 5 to 6
and 4 then we have to make those changes could be up to 100,000
people. Then, after that, then we got to change our maps,
because since we have four split precincts, every single map
which we have about probably about 11 different maps or to
change. Then, we have to go into our tabulation equipment and
make sure all those changes are into our tabulation equipment.
And then also whenever we make a change into our MCVR we have to
send out new voter ID cards to every single voter that was

affected and then we canvas those codes.

0. And how -- you talked about your office assigning
voters to different districts. How does your office do this?
A. We do it based off on lines. We have all these

different set of lines from the city, the county, the State,
federal clients, school district lines. They will all come
together and form precincts those will be our boundaries. And
then we assign the different precincts according to whatever

race is being run and those are actually the ones that are
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assigned to that particular ward and precinct that votes on that
ballot.
Q. You mentioned shape files, has your office received

the shape files for the new redistricting plan, the 2025

congressional plan from -- have you all received them?

A. Yes.

Q. And who did you receive them from?

A. Secretary of state's office.

Q. Was this the first time that you had viewed the shape
files?

A. No. Prior to the trial, we went on the State of

Missouri website and we downloaded the same files. Not knowing
those were actually the ones were going to be used, but we just
wanted to get some type of jump on it sort of seeing what we had
in store for us and so we did download those same exact files

from their website.

0. To do some preliminary work?

A. Yes.

0. I want to wrap up by asking a few questions about your
review of those files. First, are those files that you

downloaded to review, where they the same as were delivered to

you from the Secretary of State?

A. Yes.
0. And are you familiar with voting tabulation districts?
A. We don't use that terminology. I am guessing that
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maybe they're referring to something like what we call
precincts. Like I said, that is the best -- the best analogy

that I could use or what I think it is.

Q. Have you read through the text of House Bill 17?
A. Yes.
Q. And have seen the voting tabulation districts

mentioned in the text?

A. (Nonverbal response.)

0. Are you aware of the voting tabulation districts
called -- labeled KC 8117

A. Yes.

Q. Are you all right if I refer to them as KC81l1l even if
we're using lightly different terminology?

A. Sure.

Q. Perfect. Are these KC 811 districts within the
jurisdiction of the Kansas City elections board?

A. Yes.

Q. And you mentioned you did some preliminary; could you
tell us about the research that you have done on these two

districts?

A. The 8, 11 district?
Q. The 8, 11 districts.
A. Okay. Yeah. We looked at our 2022 map, our most

recent redistricting map and 811 was complete within the

district and in Ward 8 and it was exactly in our opinion exactly
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where it should be. There was no controversy whatsoever on its
present there.

Q. What have you discovered about the 2025 plan and --
what have you discovered about the 2025 plan and how it assigns
the 8, 11 districts?

A. It was would still stay in the same area which I

believe i1s in the fourth district.

Q. Are these two separate districts? Or a single
district?
A. This issue would be only one district and that'd be in

the fourth district.

(Ms. Lansdell confers with Ms. Hunker)

0. Is there a KC 8 11 that is mislabeled?

A. There could be I mean this is something -- I have not
investigated potential errors but I think there is an errors in
this situation. I think there is potentially a wrong map that
was used. The map that I was shown during my deposition looked
like it was an old map, not the current one. I think there has

been some mislabeling and I think there's an error in the data

file.

Q. In drawing -- in the shape files, does that same error
persist?

A. The shape files are much more generic and don't go to

that, kind of, detail. They just give us the actual lines and

they don't go into the precinct detail.
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Q. Would your office assign two distinct geographic areas
to a single -- as a single district precinct?
A. Well, that situation would not come up. Like I said

in this particular situation I think something has been
mislabeled, 8, 11 would go in the 4th. Given what I've seen of
the maps, there should not be an 8, 11 in the 5th. I think that

is where the labeling error has occurred.

Q. What will your office do about that?
A. It will be processed in the fourth only.
Q. So you will relabel the other district the one that's

in the 4th-?

A. Yeah. We don't have -- the one that is in the fourth
is the correct one. The one that you guys have or whoever drew
the lines as the fifth, we'll ignore that one or like you said,
I think there's another label that goes to that and they'll be
out in the fifth.

Q. Would implementing a redistricting plan, does your
office seek to comply with the Constitution?

A. Yes.

Q. Thank you for your time today, Mr. Kieffer. No
further questions, Your Honor.

THE COURT: Okay. Any questions for the

Intervenor?

MR. GORE: No questions, Your Honor.

THE COURT: All right.
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EXAMINATION BY MR. CAMBELL-HARRIS

0. Good morning, Mr. Kieffer. Pleasure to see you
again.

A. Good morning. Thank you. Good seeing you.

0. Thank you. I want to talk a little bit more about

your role as director of the Kansas City Board of Election
Commissioners. The Kansas City Board of Election Commissioners

is the election authority for Kansas City within Jackson County,

correct?
A. Correct.
0. And the board plays a role implementing new

apportionment plans, correct?

A. Correct.

0. And when you and board are implementing new
congressional districting plans you manually assign voters in
your jurisdiction to their congressional district, correct?

A. Correct.

Q. And other than your office, you don't know anyone else
who could accomplish that task of assigning voters to the
correct precincts and districts, correct?

A. I —-- people try but I know nobody other than us that I
would trust with that information.

Q. Thank you. And you're not aware of anyone outside of
the Kansas City Board of Election Commissioners with the

knowledge, training, and tools to reassign precincts in the
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Jackson County portions of Kansas City, correct?

A. Correct.

Q. Mr. Kieffer, do you recall at your deposition that we
spoke about your role implementing districting plans?

A. Yes.

Q. And according to your understanding of state law, the
Kansas City Board of Election Commissioners can change precinct

boundaries any time you all feel it is necessary to do so,

right?
A. Correct.
0. There is no law requiring your office to begin

implementing HB1 by a certain time, correct?

A. There was never a timeframe that was actually given to
us.

Q. Okay. But there is also no law that you're aware of
requiring your office to begin implementing HB1 by a certain
time?

A. Correct.

0. When you start implementing HB1l, it's within your
discussion, correct?

A. Correct.

Q. Now, the voter information currently in MCVR is based
on the 2 022 congregational lines correct?

A. Yes.

Q. And for the record, and MCVR is the Missouri
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centralist Voter registration data base?
A. Yes.
Q. And it took your office very little to no time to

implement the 2022 congressional districts in Kansas City,

correct?
A. Correct.
Q. And had you discussed on direct steps you take to

implement congressional district lines, correct.

A. Yes.

Q. Your office already took those steps to implement the
2022 congressional districting plan, correct?

A. We've taken -- yes.

Q. The MCVR system has restrictions on when you can

implement a districting plan, correct?

A. Yes.

Q. Those restrictions are set by the Secretary of State's
Office?

A. To the best of our knowledge, it 1is.

Q. Okay. You not aware of any legal requirements that

forbids you from implementing a districting plan at other times,

correct?
A. No. Yeah. That is correct.
Q. When an election cycle starts your office is not

allowed to change district lines until the election cycle ends,

correct?
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A. Correct.
0. And election cycles final certification day is when

your office considers an election cycle has started, correct?

A. That is correct.
0. The Secretary of state's office -- I believe on direct
it was referenced sent you the -- well, scratch that. The

Secretary of state's office sent you the Kansas City board of

election commissioners shape files for HB1l on January 9 2026,

right?
A. Yes.
Q. Your office until have enough time to update the

districts in the MCVR then, correct?

A. Correct.

0. And that was because the certification date for the
April 7 election was on January 27, correct?

A. Yeah. We actually contacted the secretary of state's
office. They asked us to hold until we have more clarity on
exactly what to do with the lines.

0. Okay. The election certification date January 27
resulted in the MCVR being locked down which prevented your

office from making changes to district lines in the system,

correct?
A. Correct.
0. Now, your office cannot make adjustments to district

lines until the April 7 elections are over, correct?
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A. Correct.

Q. And you have about two weeks to wrap up the April 7
elections, right?

A. That is correct; however, there's an asterisk to it,
if there are recounts then that that extends that timeframe.

Q. Okay. Unless there are re-counts, then you have about
two weeks to wrap up those April 7 elections, correct?

A. Correct.

Q. Okay. Now on direct you discussed a certified list of
candidates that you've received from the Secretary of state's
office, correct?

A. For what particular election? Can you rephrase?

Q. I can rephrase. Your office receives a certified list
of candidates from the Secretary of State's office 10 weeks
prior to election days, correct?

A. For the both for the primary and general elections,

yes, not for the April.

Q. Okay. And that is the final certification date?
A. Yes.
0. The final certification date for the August 4 primary

elections is May 26, 2026, right?

A. Yes.

Q. And implementing the new congressional districts --
well, scratch that.

Working overtime -- well, let's scratch that, too.
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The next window for your office to implement new districts won't
open until April 21; is that correct?
A. At the soonest.
Q. At the soonest. And as of right now, the 2022
congressional district information is in MCVR, correct?
A. Correct.
Q. If the Court rules that the 2025 districts are
unlawful, your office will not implement a HB1l, correct?
A. Correct.
Q. And you can implement a new map up until at least May
26; 1is that fair?
A. That is correct.
Q. And if the Court rules that the 2025 congressional
plan is unlawful, you don't need to change any lines correct?
A. That is correct.
0. A moment to confer with counsel?
THE COURT: Sure.
Q. No more questions Your Honor. Thank you so much Mr.
Kieffer. And again thank you for your service.
A. Thank you.
MS. LANSDELL: Just a brief.
THE COURT: Sure.

EXAMINATION BY MS. LANSDELL

0. Mr. Kieffer, do you recall earlier when we discussed

KC 8 117
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1 A. Yes.

2 Q. You discussed a map, correct?

3 A. Yes.

4 Q. Is the map that you were referring to a map that was

5 shown to you during your deposition?
6 A. Yes.
7 Q. Are you aware that that map was drawn for plaintiff's

8 |petition and is not an official map for the State of Missouri?

9 MR. CAMBELL-HARRIS: Objection, Your Honor. This
10 is beyond the scope of cross.
11 MS. HUNKER: Your Honor, it's my understanding
12 that there is no limitation based on your order.
13 THE COURT: There is not a limitation on the
14 direct -- on the cross-examine from the direct. There
15 typically is for a redirect coming from cross examination.
16 And so I do think that it's outside the scope of the cross-
17 examination and for that purpose I would sustain the
18 objection.
19 MR. CAMBELL-HARRIS: Thank you, Your Honor.
20 MS. LANSDELL: A moment to confer?
21 THE COURT: Sure.
22 MS. LANSDELL: No further questions, Your Honor.
23 THE COURT: Okay. Any questions for the
24 Intervenor?
25 MR. GORE: ©None, Your Honor.

INV 60:0T - 9202 ‘8T Isnbny - 11NDHID 310D - pajid Ajjediuoiios|3

120



1203a

SC101805 Appeal Document Number 53 Page 122

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: Any final questions?

MR. CAMBELL-HARRIS: None from plaintiffs, Your
Honor.

THE COURT: All right. You can step down. Thank
you.

THE WITNESS: Okay. Thank you.

THE COURT: If you all would like to call your
next witness?

MS. HUNKER: Yes, Your Honor. 1If we could, the
State would like to move it's exhibits into evidence. I
believe that all of State exhibits 111, 113, and then 140,
have been admitted.

THE COURT: Let's see. Let me make sure because
I think we may have some additional marked exhibits and we
started from.

MS. HUNKER: Yes.

THE COURT: So my recollection from our beginning
record was that all of the defense exhibits at that time --

MS. HUNKER: At that time.

THE COURT: -- besides 111 and 113 we admitted.

MS. HUNKER: That is correct, 111 and 113.

THE COURT: 1Is that right? Let me make sure
everybody's on the same page with me here.

MR. MULJI: Yes, Your Honor. That's correct.

THE COURT: Okay and so —--
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1 MR. MULJI: If you don't mind, Your Honor, if

2 Counsel doesn't mind restating that initial list again,

3 just to be sure.

4 MS. HUNKER: Sure, 111 and 113 are the two that I
5 want to discuss particularly.

6 THE COURT: Okay. Those are not --

7 MS. HUNKER: Those are not admitted, as far as I
8 understand.

9 THE COURT: Everybody agrees, those are not in
10 evidence so far?

11 MR. MULJI: That's correct.
12 MS. HUNKER: That's right.
13 THE COURT: Okay. Yes.

14 MS. HUNKER: And so Ms. Lansdell is going briefly
15 explain why we believe exhibits 111 113 are objected to and
16 she is going to give an examination of why we think they

17 should be admitted.

18 THE COURT: Okay. So you're going to ask right
19 now as part of your case to admit 111 and 1137
20 MS. HUNKER: That's correct.
21 THE COURT: Okay. And --
22 MS. HUNKER: I'm assuming their objection still
23 remains, and if that's the case, I was going to ask if Ms.
24 Lansdell could give a quick explanation of our position on
25 those two exhibits.
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THE COURT: Sure. And I'm assuming but I'll just
clarify my assuming being correct, your position is going
to be that you don't need a separate witness to admit these
exhibits? That just the papers and the exhibits
sufficient?

MS. HUNKER: That is correct, Your Honor. I have
conferred with counsel, and they agree that they do not
have an objection on authentication. The objections
instead, hearsay.

THE COURT: Okay.

MR. MULJI: At least, hearsay.

MS. HUNKER: At least, hearsay.

THE COURT: All right.

MS. HUNKER: At the very least, there was no
authentic objection.

MR. MULJI: Oh, I'm sorry. Your Honor, 111 is
the -- is the -- is the objection to it, we don't -- or we
-— 1is the exhibit to which we don't have an authentication
objection, but do have other objections.

MS. HUNKER: Okay. Well, we move for exhibits
111 and 113 to be added into evidence. I would ask if you
accept them?

MS. KHANNA: Well, just be clear, Your Honor,
113, we do object on authentication grounds as well as the

other grounds.
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THE COURT: Okay. Well, let's hear arguments. I
don't know much about them yet, so I will that Ms. Lansdell
tell me about them and then we will work through it here.

MS. LANSDELL: Your Honor, would it be most
helpful first to hear the plaintiff's objections to the
exhibits? Or would you like me to give an affirmative?

THE COURT: 1I'll give everybody as much time as
you want, so why don't you -- they're your exhibits --

MS. LANSDELL: Sure.

THE COURT: -- so why don't you tell me about
them and we will go back and forth as long as everybody
needs to.

MS. LANSDELL: Your Honor, the first exhibit,
Exhibit 111, is an email from the governor's office to the
Secretary of State's office. And I believe that
plaintiff's objection is on hearsay, they say among other
things as well, but I will address the hearsay issue first.

Your Honor, we are not offering this email for the
truth of the matter asserted. The email is just being
offered to confirm -- or it is not being offered, rather,
to confirm or deny the existence of an ambiguity in the map
nor is it being offered to prove that 8 11 is in fact two
separate districts. We do not need it to function in this
capacity.

We have plaintiff's expert stating that the shape
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files used by election authorities have the VID's 8 1lls
marked as separate and distinct geographical districts.
Instead, we are just presenting this exhibit as a window
into the states interpretation of the alleged issue. And
the states interpretation and construction of House Bill 1
is relevant in this case.

MR. MULJI: Your Honor, if the purpose is not to
bring this in for the truth of the matter asserted it is

hard to see what could possibly be the reason. We would

add a relevance objection. This is an email between I
believe the -- a staffer who I don't think was disclosed on
any exhibit -- on any witness list, to a number of other

individuals it looks like from the Secretary of State's
office and that was later forwarded to some individuals
some individuals from the AG's Office. It's an internal
email of the State.

None of these -- none of the -- the author of this --
the State has presented a single witness to bring this
exhibit in and if they're not even offering it for the
truth I don't see how it is relevant to the case at all.
In so far as it's just about the states internal
discussions about the lawsuit it actually includes
extremely prejudicial statements describing the nature of
the lawsuit, the nature of the law firms that have brought

the lawsuit on behalf of the plaintiffs that have brought
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the lawsuit.

And so we would seek to exclude it if it is not
necessary to prove the truth of any matters related to KC 8
11 most of the facts are stipulated and they haven't
presented a witness to bring it in. There's really no
basis to let this in.

THE COURT: I'm going to get back to you in
second. I think we clarified at the beginning, you all are
not making a authenticity or foundational objection it's
just about the hearsay or --

MR. MULJI: That's correct, Your Honor.

THE COURT: -- relevance, admissibility of it?

MR. MULJI: Right. The relevance, there's no
witness that who could speak to the relevance of this of
this document. And we heard from the State that it is not
about the truth of any material facts related to the KC 8
11 claim. And I can only imagine the reason here is to
bring in prejudicial statements that the State has been
making among -- among its own staffers. I don't see any
other reason why this exhibit will be relevant to the
claim.

MS. LANSDELL: The relevance here, Your Honor, is
it is legal. It is a legal relevance argument. There are
two claims related to the constitutionality of House Bill 1

-— or sorry there are two questions that are related to the
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constitutionality of House Bill 1 that are related to the
claims surrounding 8 11. The first is whether the bill
double assigns a district. This is not being offered for
that purpose.

The second question is the application. And part of
the application is -- and how the bill is going to be
applied -- is how the State election authorities are going
to interpret and understand how House Bill 1. So long as
the State is not going to interpret a statute in an
unconstitutional manner, there is no injury. This exhibit
merely demonstrates the states interpretation. It is a
window into the states interpretation of House Bill 1,
rather than it is not being offered for the facts inside.

THE COURT: Anything else you want to add?

MR. MULJI: We have been told, Your Honor, in
response to discovery requests directed to the State that
the State is not an entity that can take a position on any
of the interrogatories we sent, that could produce
documents. These are statements of staffers who can't make
authoritative legal conclusions about the meaning of the
statute. They're also emails from the governor's office to
the Secretary of State's office.

The Secretary of State per the defense omission is the
official responsible for implementing elections under the

map. Their interpretation would be perhaps you know
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relevant but this is just -- sort of the discussion about
the lawsuit among staffers who are not happy about having
to deal with this lawsuit.

MS. LANSDELL: The Secretary of State is the
chief election officer and the person that all of the
election authorities contact with questions as will be
shown in the designations to the depositions. This email,
again, it does demonstrate the effect on the listener or in
this case the reader, who is -- are individuals in the
secretary of states office, individuals responsible for
informing the opinions of the Secretary of State's office.
Thus, this is providing a window into how the secretary --
what information the secretary's received, and what will
inform the secretaries interpretation.

MR. CHEUNG: Last thing I'll note, Your Honor,
perhaps. We've gone back for forth a number of times.

THE COURT: That's the risk of saying I'll let
you do it as long as you want. So go ahead.

MR. MULJI: I think, that what I'm hearing
actually is they are seeking to, essentially -- it is hard
to imagine that this is not been provided for the truth of
the matters asserted here. If it is, then, hearsay. I
don't think I've said that on the record yet but that is
our objection. And to the extent that, you know, this

opens a window into what the governor thinks proper
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interpretation of HB1 is, they should produce a witness to
come speak to that. A document that is just immediate
reaction circulated among a group of staffers is hearsay,
and 1if the State wants to produce a representative, a
corporate representative of his office, they could do that,
but they didn't.

MS. LANSDELL: This is the last thing I will say,
Your Honor.

THE COURT: That's fine.

MS. LANSDELL: This court is presumed to only
consider evidence for its proper purpose and would be able
to give the evidence the appropriate weight.

THE COURT: Okay. The Intervenors or other
plaintiffs have anything else you want to say?

MS. KHANNA: We join with the Wise plaintiffs on
this one.

MR. GORE: We join with the State.

THE COURT: Okay. So for this particular
exhibit, I think there is a reason for bench trials, why
the Court has 7301A for me to let stuff in unless I think
it's absolutely clearly inadmissible but give it what
weight I think it deserves. I take them at their word that
they're not offering for its truth. I do not plan to
consider it for its truth. But given I have the ability to

give it what weight it may need, I'm going admit 111 over
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objection.

MR. MULJI: Fair enough, Your Honor. Thank you.

THE COURT: Okay. Let's talk about 113.

MS. LANSDELL: Sure. Your Honor, Exhibit 113
it's been discussed a few times. This is the first time we
are moving it into evidence or requesting to move it into
evidence. This is the memo from Adam Kinkaid. A bit of
history on this document, plaintiffs produced the black and
white copy of this memo and their reliance files for their
experts to defendants. It was the first time that
defendants had seen this memo.

In order to ensure authenticity, State defendants
obtained the copy being offered into evidence from the
House of Representatives, and state defendants also having
an affidavit from the custodian of records of the office of
Representative Dirk Deaton, District 159, of the Missouri
House of Representatives.

THE COURT: I've got the digital copy of it. But
I assume that's the original?

MS. LANSDELL: Is it in our --

THE COURT: It looks like an original or
something close to it.

MS. LANSDELL: This affidavit is not in our
digital copy.

THE COURT: Okay.
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MS. LANSDELL: It is in intervenors IX --

MR. SULLIVAN: That's the one I give you, 206.

MS. LANSDELL: -- 206, but we can hand this to
plaintiffs if they would like to --

MS. MENG MORRISON: Your Honor, we are familiar
with the affidavit. Counsel is correct, that it is
attached only to Intervenors version which I believe is 206
-- is that right -- and not to 113. So if we're just
discussing 113, there is no affidavit attached to that
version. If we'd like to discuss intervenors version we
can -- we can happily to do that.

MS. LANSDELL: We will move to submit the
affidavit in conjunction.

THE COURT: Okay. And let me just zoom out here
and try to guide your discussion a little bit, because this
one may be helpful to get a little bit of their objection
and then hear your response to it because this is one you'd
plan to make a foundational objection to in addition to the
actual kind of other matters that may be evidentiary
issues, correct?

MS. MENG MORRISON: Correct.

THE COURT: Okay.

MS. MENG MORRISON: Would you like me to list out
the reasons we are objecting so —--

THE COURT: Go ahead. And just assume the
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affidavit is part of the exhibit, because I don't know that
it matters where they grab it from just to expedite that
discussions.

MS. MENG MORRISON: Sure, Your Honor. So yes, we
do objection foundational grounds. There is an affidavit
attached but for reasons related to hearsay as well
representative Deaton has not been called to testify to the
mode of preparation of this document and he's claiming it
as a business record. Which, we also object that it is
hearsay. That does not fall within the business record
exception.

And separately from that, the document itself if you
were to flip through reads like an expert report. Mr.
Kinkaid was never disclosed as an expert. There were
disclosure deadlines that the Court and the parties had
agreed to. The expert, that report was not disclosed. Mr.
Kinkaid was never listed as an expert and frankly we
weren't -- we did not find out about this exhibit until a
week before trial so we would say that this is also
untimely.

THE COURT: Let me clarify the timeliness issue
because --

MS. MENG MORRISON: Sure.

THE COURT: -- there is 490, the business records

statue has its own timing requirement on disclosure.

132

INV 60:0T - 9202 ‘8T Isnbny - 11NDHID 310D - pajid Ajjediuoiios|3



1215a

SC101805 Appeal Document Number 53 Page 134

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MS. MENG MORRISON: Yes.

THE COURT: You're not saying that that wasn't
timely, you're just complaining about when it was provided
to you?

MS. MENG MORRISON: Well, the -- we do have
certain arguments about that as well, Your Honor. I believe
the memo is dated September 10. To the extent that the
memo was written contemporaneously with the drafting of
HB1, the bill was introduced I believe a week before the
memo is even dated and in fact was voted on by the house by
September 10 -- September 9. And so the memos actually
postdates the house passing this map.

THE COURT: And I don't think I was being clear
probably with my question. Generally, business record in
Missouri if they're gonna rely on an affidavit, it has to
be provided to you within a certain period of time. You
are not making that statutory objection to the use of the
affidavit. It's more whether or not this business record
affidavit is sufficient to use this exhibit; is that
correct?

MS. MENG MORRISON: Correct.

THE COURT: Okay. All right. Sometimes there's
a complaint that the affidavit wasn't timely and I didn't
think that was your objection but I wanted to make sure.

Go ahead.
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MS. LANSDELL: Yes, Your Honor. I do want to
clarify that we did receive just for the record because
there was some confusion of the timing, we did receive the
memo originally from plaintiffs. But I do believe that
this, that Exhibit 113 falls under the hearsay exception
permitted under section 490.680 of the Missouri rights
statutes the business records exception used in the
ordinary course.

The memo is a record that was made and transmitted in
the ordinary course of business, that information is
contained in the affidavit. This Court has wide discretion
to accept these records into evidence once that requirement
is satisfied. We've provided an affidavit, we have the
document here, it was used in the ordinary course. The
affidavit contains that information. It was use
additionally for the Senate but this affidavit is
specifically from the house.

MS. MENG MORRISON: Your Honor, on the timing
piece, counsel is correct that one of the plaintiffs
experts included this in their underlined files. That was
handed over to counsel far in advance of their disclosure
deadline, which was January 7. So this idea that they
found out about it through us then didn't have the time to
if they wanted to disclose Mr. Kinkaid as an expert such

that we could cross-examine him, depose him, read his

134

INV 60:0T - 9202 ‘8T Isnbny - 11NDHID 310D - pajid Ajjediuoiios|3



1217a

SC101805 Appeal Document Number 53 Page 136

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

report, analyze it, which was the agreed upon schedule
between the parties, that did not occur.

On the business records exception, the statute and the
Missouri Supreme Court and made clear there are three
requirements that the party offering the exhibit has to
meet. The first is that there is a qualified witness that
is able to testify to the tenancy and mode of preparation.
The affidavit itself does not have any discussion about the
mode of preparation about the memo. And, honestly, I don't
know how representative Deaton would be able to because
he's not the one who drafted the document. It's fairly
clearly stated on the memo header this is a memo written by
Adam Kinkaid who according to his CV which is also the
first page of the document does not work for representative
Deaton.

That is also the reason why Counsel cannot satisfy the
second requirement under the statute. Which is that the
document was made in the regular course of business at or
near the time of the event, act, condition, that it's being
offered for. This document was not made in the regular
course of business of representative Deaton's office. It
was something that was transmitted to him as is very clear
from the header of the memo. And the case is clear that
when you're just a custodian of records that happens to be

the conduit or happens to have something in your files,
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that does not allow you to bring something in through the
hearsay exception for business records.

And finally, the third requirement under the statute
is that the Court has to be sure that -- of the source of
information the method and time of preparation to justify
its admission. And as just covered, I don't believe any of
that information has been sufficiently covered simply by
providing a form affidavit that is contained within
Missouri statute.

MS. LANSDELL: I do want to address the
compliance with deadlines. The State has complied with all
deadlines in this case and I believe that plaintiffs may be
mixing deadlines. January 7 was the deadline for expert
reports. We are not offering this as an expert report. It
is just being offered as a document that the legislator
considered that was used in the ordinary course of the
legislature's business. However, if Your Honor does not
want to admit this under the business records statute, it
is also proper subject for judicial notice.

This Court is permitted to take judicial notice of
public records. This document is part of the legislative
record and it is well-established that Missouri courts can
take notice of a wide variety of public records, including
legislative records. I do want to point this court's

attention to a 2013 Missouri Supreme Court case, Schweich
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v. Nixon. I will spell that. It is as S-c-h-w-e-i-c-h,
and the citation for that is 408 SW. 3d 769 and that is Pg.
778 at footnote 11. This footnote catalogs a number of
documents related to legislative proceedings that a Court
may properly take judicial notice of.

For example, the court the court may take judicial
notice of proceedings by -- of the proceedings by which
laws were enacted. This court may take judicial notice of
journal entries associated with the passage of a bill, as
well as legislative records to compare a house bill its
senate counterpart. It follows that this court may take
notice of this document used by the house and Senate during
the process of confirming House Bill 1.

MS. MENG MORRISON: Your Honor, just want to
clarify one thing I said before -- before I get to
counsel's point. We actually we're just checking our email
records and we did not receive the business record
affidavit under the statutory rules that I believe seven
days before it is being offered. I think we received it
maybe on Friday before trial started on Tuesday might have
been Thursday so do want to clarify the record that that is
also a grounds on which we would like to object to this
document.

On the point that counsel just made about public

records, we agree that there are certain things related to
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the maps enactment that we could perhaps stipulate to.
There are a couple of legislative documents that we've
submitted and the other side has agreed to bring into
evidence. This document however, our understanding and are
not aware of where it is you know located within the
legislative record. It is also not a document coming from
the General Assembly. It's being offered as a document
that is being offered from representative Deaton. And
unless counsel has a citation for judicially noticeable
documents contained within the records of a representative,
we are not aware of how that would allow judicial notice to
bring this document in.

And sorry one last point I also know that counsel
noted that they're not offering this as an expert opinion.
The contents of this document goes over county splits,
municipality splits, compactness to scores, it contains
printouts I believe of scores from maptitude, things like
that. That is all things that we just spent the last two
days talking to several experts about over and over and
over again. So the contents of this document is not near
lay witness testimony or information. It is certainly
expert opinion.

MS. LANSDELL: I think I will just say that the
context of this memo here was elicited by the expert

reports and expert testimony of the plaintiffs both Dr.
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Cervas and Dr. Stern cite to this memo. Doctor Stern
testified that we was instructed by counsel to respond to
this memo and relied on the memo informing his report.
Admission of the record provides the court with the full
context for the opinions of plaintiff's experts.

And I just want to note that it is again this is a
discretionary decision for this court and plaintiffs
although have asked us to cite a specific case have not
cited a case in the other direction saying that this would
be appropriate.

THE COURT: Let me -- they injected one
additional issue which was the timing of the affidavit that
wasn't on the table earlier when you spoke. Can you tell
me about the timing of the affidavit production?

(Defense Counsel confer.)

MS. LANSDELL: Your Honor, I think I'll just note
that the purpose of the business records timing is to give
notice, ample notice to plaintiff's and in this case, it
was plaintiffs who introduced this to the defendants.

This, being the memo.

THE COURT: Right. But I think I have to, kind
of, resolve the factual issue with the parties here without
hopefully having to swear any of you all about whether or
not he was sent to them --

MS. LANSDELL: Sure.
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THE COURT: -- timely.

MS. LANSDELL: This did come a bit later. You
know they had subpoenaed representative Deaton but there
were some faults with that they and did not pursue it
ultimately. So this did -- the affidavit did come delayed
to plaintiff's.

THE COURT: Okay. Fair enough.

MS. LANSDELL: Yes.

THE COURT: Again, I just want to make sure I
have the counterfactual agreement about what that is.

MS. MENG MORRISON: Your Honor, on the timing

issue, I do believe the affidavit has only signed six days

ago, so.
MS. HUNKER: We're checking, Your Honor.
THE COURT: Okay.
MS. LANSDELL: The affidavit was signed on
January 27.

THE COURT: Well, in any event, you are saying
you didn't send it timely?

MS. LANSDELL: Yes. Correct.

THE COURT: That's -- I don't want to get too
bogged down and made if that the agreement anyway, I don't
know that is matters particularly when it was signed.
Okay. Anything else anybody else wants to I will give you

some thoughts here.
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MS. MENG MORRISON: Just to add one additional
thing, Your Honor. Counsel said that we weren't able to
provide a case cite about bringing this in if it's relied
upon by an expert, for the very reasons that I believe
counsel did not object to allow them to ask questions about
the memo when they were cross-examining our experts. So we
have no objection to them, you know, understanding how the
memo was useful, but offer the memo which is an out-of-
court statement, not a by a party opponent, and it doesn't
fall under any exception that they pointed to.

We will not that there is a case Meyers v. Cheng 238
SW 3d 717 that talks about expert reliance materials and in
certain instances perhaps there is some materials that can
be brought in, but in this case, that does all under the
treatise exception. It is a document that contains very
similar analysis and counsel has not provided an exception
that would allow that hearsay into this case.

MS. LANSDELL: I'll just say I think the
exception we've provided is judicial notice for the
legislative records.

THE COURT: Okay. All right. Let me, kind of,
walk through my thoughts on the different, kind of, topics
here. I will start -- I usually like to tell folks what
I'm doing so you're not waiting in suspense, then I'll go

through my process. I'm going to sustain the objection at
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this time. Walking through the, kind of, different levels
of analysis, at first, we'll start with the business
record, it's not dispositive. It could be -- I have some
other thoughts about it that make it not the sole issue.

The timing issues, there a statutory requirement and
we don't have that. I think the more substantive issue as
it relates to business records that I have and usually at
least some of the cases that I'm familiar with this, kind
of, shows up in often collection type of cases, where one
company absorbs another company or buys their debts and
then they're -- you have this situation where the secondary
company is trying to enter them into evidence using a
business record at trial.

And I'm using that analogy because some of the cases
that I look at I think are somewhat applicable here because
Representative Deaton obviously is not the author of this
document. It may have been received by the legislator
Representative Deaton but he didn't create it, didn't
author it, it's Jjust stored there right? And I don't think
that -- that is a way to access it as a business record of
the legislative because he didn't create it, he's not
familiar with, he Jjust received it.

I think do that's similar or at least analogous to
some of the cases that I reviewed that deny business record

admissions because in those circumstances they're companies
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that didn't create the records they got them from some
other company and then are trying to use them at trial.
I'll give you a couple cases if you want to look at and
we're gonna be here today and tomorrow if you want to try
to talk me out of it, anybody can; 697 SW 3d 795, that's
Jefferson Capital Systems LLC v. Rice from the eastern
district in 2024.

And 136 SW. 3d 134, that is CNW asset acquisition LLC
v. Somogyi, S-o-m-o-g-y-i, that's a southern district case
from back in 2024. Again, different context, but I think
in terms of analyzing the business record foundation and
what it can be used for I think its kind of applicable
since this came from outside the legislature. And so I
don't know that I'm convinced that the legislature can use
a business record for something that it didn't create, that
it only received.

The other basis that I've heard so far is the
Schweikert case versus Nixon. I do have some familiarity
with that and to me I think this is one step removed from
whatever you see in footnote 11, from that case, talking
about because those all of those examples given in footnote
11 of that are what I would classify as actual records
created by the General Assembly. They're bills that they
you know, were in front of them, comparing bills, actions

taken by them in their records.
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I think that's different than again something that was
writing from outside of the General Assembly that was sent
to them that happens to be stored there and maybe was
passed around there. And I don't know that I've seen a
case for judicial notice purposes that accesses that's --
to me, I'm not phrasing it is precisely as I'd like but
maybe one step beyond what I see in the Footnote 11
examples in terms of things that the General Assembly
actually wrote themselves that are stored somewhere there,
is that makes sense.

So because they are, kind of, threshold I think
authentication and foundation issues, I think it's more
appropriate to deny their admission at this time and that's
just where I'm at. So obviously we'll be here if anybody
thinks they can change my mind feel free later but based on
what we've talked about that is where about.

MS. MENG MORRISON: Thank you, Your Honor.

MS. LANSDELL: Thank you, Your Honor

THE COURT: Okay. All right. ©Normally, I would
drag you all till 12:15 but where are you at with your
evidence and case?

MS. HUNKER: The witness that we call would be
Intervenors expert and so that would probably take a piece
of length for the direct.

THE COURT: Okay.
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MR. GORE: Yeah. I think our preference would be
to break for lunch now if it's suitable to the Court.

THE COURT: Again, I'm going to reward you all
for being ahead of schedule and that is fine with me.

MS. KHANNA: I'm sorry, Your Honor. I didn't
mean to interrupt. Just for scheduling purposes I wanted
to alert the Court and let you know that we are going to be
huddling over the lunch break about a short possible
rebuttal presentation, do not expect that to go past today,
I know only one witness left for the defendant so we will
be taking care of that in next hour.

THE COURT: Okay. Just make sure they know
probably before I know make sure the other side knows so we
can talk about it if we need to put but let's plan to
resume at 1:10 and we will see then. Okay.

(Off the record at 12:03)
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MISSOURI'S NEW CONGRESSIONAL MAP
COULD COMPLICATE MIDTERM VOTING,
CLERKS WARN

by Mathew Pilger | Sep 15, 2025

Boone County Clerk Brianna lennon. Photo use permission granted

by Brianna Lennon.

Missouri's county clerks and election authorities are raising concerns about
the state’s newly-approved Congressional map. Boone County Clerk Brianna
Lennon told Missourinet that the group has sent a letter to top state officials,
warning that the timeline for implementing the new map could pose

challenges.

“We have a kind of defined timeline of when we can make these updates to

voters addresses to districts, we don't really have the most up-to-date
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technology in order to doit, so it's a very tedious process,” said Lennon. “It's

one that requires a lot of double checking.”
Lennon said it may take a while before the new map is finalized.

“If we get a map that ends up going through litigation and isn't considered
like a complete finalized map until the middle of next year, for example, there
are actual limitations that may prevent us from being able to make those
maps effective for the midterm election.”

Lennon said once the map is finalized, it's up to local election offices to make
sure everything runs smoothly — from assigning voters to the right districts

to making sure they get the correct ballots and accurate election information.

She said that’s why timing is critical.
Below is a copy of the letter sent to lawmakers:
August 27, 2025

Hon. Jonathan Patterson Speaker of the House
201 W Capitol Avenue, Room 308
Jefferson City, Missouri 65101

Dear Speaker Patterson:

On behalf of the Missouri Association of County Clerks and Election
Authorities, we are writing today with a collective goal of providing a better
understanding of how redistricting efforts impacts election administration
and voter registration for all Missouri voters.

Our association membership includes election authorities with previous
service in the Secretary of State's Office and in the General Assembly, so we
fully respect and appreciate the implications related to redistricting when it
comes to the details of elections administration work.

Most importantly, there are deadlines in our work that are directly affected by
the approval of new district lines, which will inevitably affect the success of

our elections.

Every election in 2026, by law, begins 10 weeks prior to Election Day when the
races and issues are certified to our offices and concludes 2 weeks after
Election Day once results are certified. This means that administratively the

April 7, 2026, municipal election begins on January 27th and ends April 21st
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followed shortly by the August 4, 2026, primary election, which begins on May
26th.

Every election is administered in the statewide voter registration database
(MCVR), which houses the district boundaries and voter district assignments

currently in effect.

This process is how we ensure voters receive the right ballot on Election Day.
Redistricting complicates this process because MCVR “locks” current district
boundaries during any active election so that new districts cannot be created,

and voters subsequently cannot be assigned to new districts.

In addition to upcoming elections in 2026, many counties are also conducting
special elections on November 4, 2025, which means the only administrative
opportunity to make boundary line changes and move voters to new districts
in MCVR will be between November 18th and January 27th.

The redistricting process in MCVR is also extremely time-intensive because it
requires local election authorities to manually adjust districts on a street-by-
street and house-by-house basis because GIS integration is not available

currently.

If the state moves forward with redistricting, but the maps are not finalized
until after January 27th, the downstream effects on elections will be

significant.

Properly creating a voter’s ballot requires local election authorities to know

the specific political subdivisions, by name, that will be on the ballot.

Once they have that information, election authorities create every unique
ballot type necessary to represent the correct political subdivisions for every
registered voter’s address of residence.

These ballots must be proofed, ordered, and printed in time for absentee
voting and for voters on Election Day.

The lack of decided boundary lines effectively prohibits election authorities
from preparing ballot types that accurately represent the correct political
subdivisions for each residential address, which means ballots will not be

ready for voters.
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Finally, these hypothetical outcomes have the real potential to directly and
adversely impact the public's perception of election integrity if the
administration of the election is compromised by late boundary lines.

We live in a time in which there are external forces seeking to compromise
our elections processes and internal forces that are amplifying concerns

about the accuracy of elections outcomes.

We know that you too are concerned about these issues. On behalf of all
Missouri's local election authorities, thank you for the work that you are doing
to ensure that the people of our state are accurately and fairly represented in

the General Assembly and United States Congress.

Please feel free to contact us personally with any questions or concerns about

elections administration or if there is any other way we can be of assistance.
Respectfully,
Sherry Parks County Clerk, Livingston County President MACCEA

cc: Missouri Governor Mike Kehoe, Missouri Secretary of State Denny Hoskins,
Hon. Cindy O’Laughlin

Copyright © 2025 - Missourinet

Share this:

SEARCH THIS SITE

Search

NEVER MISS A POST!

Email address:

NV 60:0T - 9202 ‘8T 1snbny - 1INDHID IT0D - pa|id A|jediuonoda|3


https://www.facebook.com/sharer/sharer.php?u=https%3A%2F%2Fwww.missourinet.com%2F2025%2F09%2F15%2Fmissouris-new-congressional-map-could-complicate-midterm-voting-clerks-warn%2F
https://www.facebook.com/sharer/sharer.php?u=https%3A%2F%2Fwww.missourinet.com%2F2025%2F09%2F15%2Fmissouris-new-congressional-map-could-complicate-midterm-voting-clerks-warn%2F
https://twitter.com/intent/tweet?text=Missouri%E2%80%99s%20New%20Congressional%20Map%20Could%20Complicate%20Midterm%20Voting%2C%20Clerks%20Warn&url=https%3A%2F%2Fwww.missourinet.com%2F2025%2F09%2F15%2Fmissouris-new-congressional-map-could-complicate-midterm-voting-clerks-warn%2F
https://twitter.com/intent/tweet?text=Missouri%E2%80%99s%20New%20Congressional%20Map%20Could%20Complicate%20Midterm%20Voting%2C%20Clerks%20Warn&url=https%3A%2F%2Fwww.missourinet.com%2F2025%2F09%2F15%2Fmissouris-new-congressional-map-could-complicate-midterm-voting-clerks-warn%2F
https://reddit.com/submit?url=https%3A%2F%2Fwww.missourinet.com%2F2025%2F09%2F15%2Fmissouris-new-congressional-map-could-complicate-midterm-voting-clerks-warn%2F&title=Missouri%E2%80%99s%20New%20Congressional%20Map%20Could%20Complicate%20Midterm%20Voting%2C%20Clerks%20Warn
https://reddit.com/submit?url=https%3A%2F%2Fwww.missourinet.com%2F2025%2F09%2F15%2Fmissouris-new-congressional-map-could-complicate-midterm-voting-clerks-warn%2F&title=Missouri%E2%80%99s%20New%20Congressional%20Map%20Could%20Complicate%20Midterm%20Voting%2C%20Clerks%20Warn
https://www.linkedin.com/sharing/share-offsite/?url=https%3A%2F%2Fwww.missourinet.com%2F2025%2F09%2F15%2Fmissouris-new-congressional-map-could-complicate-midterm-voting-clerks-warn%2F
https://www.linkedin.com/sharing/share-offsite/?url=https%3A%2F%2Fwww.missourinet.com%2F2025%2F09%2F15%2Fmissouris-new-congressional-map-could-complicate-midterm-voting-clerks-warn%2F
https://api.whatsapp.com/send?text=Missouri%E2%80%99s%20New%20Congressional%20Map%20Could%20Complicate%20Midterm%20Voting%2C%20Clerks%20Warn%20https%3A%2F%2Fwww.missourinet.com%2F2025%2F09%2F15%2Fmissouris-new-congressional-map-could-complicate-midterm-voting-clerks-warn%2F
https://api.whatsapp.com/send?text=Missouri%E2%80%99s%20New%20Congressional%20Map%20Could%20Complicate%20Midterm%20Voting%2C%20Clerks%20Warn%20https%3A%2F%2Fwww.missourinet.com%2F2025%2F09%2F15%2Fmissouris-new-congressional-map-could-complicate-midterm-voting-clerks-warn%2F
https://www.tumblr.com/widgets/share/tool?posttype=link&canonicalUrl=https%3A%2F%2Fwww.missourinet.com%2F2025%2F09%2F15%2Fmissouris-new-congressional-map-could-complicate-midterm-voting-clerks-warn%2F&title=Missouri%E2%80%99s%20New%20Congressional%20Map%20Could%20Complicate%20Midterm%20Voting%2C%20Clerks%20Warn&caption=
https://www.tumblr.com/widgets/share/tool?posttype=link&canonicalUrl=https%3A%2F%2Fwww.missourinet.com%2F2025%2F09%2F15%2Fmissouris-new-congressional-map-could-complicate-midterm-voting-clerks-warn%2F&title=Missouri%E2%80%99s%20New%20Congressional%20Map%20Could%20Complicate%20Midterm%20Voting%2C%20Clerks%20Warn&caption=
https://www.missourinet.com/2025/09/15/missouris-new-congressional-map-could-complicate-midterm-voting-clerks-warn/
https://www.missourinet.com/2025/09/15/missouris-new-congressional-map-could-complicate-midterm-voting-clerks-warn/

1233a

SC101805 Appeal Document Number 54 Page 6

Your email address

SIGN ME UP!

RECENT ARTICLES

Housing Summit in Kansas City to Focus on New Affordable Housing Law

Missourinet Sports Report

Hawley Wants Missouri Protections Preserved in College Sports Legislation

Missouri Data Center Debate: Water, Power, Property Rights and Privacy
(LISTEN)

Hanaway Defends Missouri Ballot Decision, Points To Earlier Federal Suit

INV 60:0T - 9202 ‘8T Isnbny - 1INDHID 310D - pa|id A|[ediuonds|q


https://www.missourinet.com/2026/08/10/housing-summit-in-kansas-city-to-focus-on-new-affordable-housing-law/
https://www.missourinet.com/2026/08/10/housing-summit-in-kansas-city-to-focus-on-new-affordable-housing-law/
https://www.missourinet.com/2026/08/10/missourinet-sports-report-2/
https://www.missourinet.com/2026/08/10/missourinet-sports-report-2/
https://www.missourinet.com/2026/08/07/hawley-wants-missouri-protections-preserved-in-college-sports-legislation/
https://www.missourinet.com/2026/08/07/hawley-wants-missouri-protections-preserved-in-college-sports-legislation/
https://www.missourinet.com/2026/08/07/missouri-data-center-debate-water-power-property-rights-and-privacy-listen/
https://www.missourinet.com/2026/08/07/missouri-data-center-debate-water-power-property-rights-and-privacy-listen/
https://www.missourinet.com/2026/08/07/missouri-data-center-debate-water-power-property-rights-and-privacy-listen/
https://www.missourinet.com/2026/08/07/missouri-data-center-debate-water-power-property-rights-and-privacy-listen/
https://www.missourinet.com/2026/08/06/hanaway-defends-missouri-ballot-decision-points-to-earlier-federal-suit/
https://www.missourinet.com/2026/08/06/hanaway-defends-missouri-ballot-decision-points-to-earlier-federal-suit/

1234a

SC101805 Appeal Document Number 54 Page 7

CONTACT

505 Hobbs Road
Jefferson City, MO, 65109

Missourinet is a division of LEARFIELD

f ©@ N X

NEVER MISS A POST!

Subscribe here to get our latest news and information delivered to your

inbox.

First Name
Last Name

Email

SUBSCRIBE

© Learfield News & Ag, LLC. All Rights Reserved. | Privacy Policy | Do Not Sell or Share My

Personal Information.

NV 60:0T - 9202 ‘8T Ishbny - 11NDHID 310D - pajid Ajjediuoiios|3


http://www.learfield.com/
http://www.learfield.com/
https://www.facebook.com/people/Missourinet-News/100064159652419/
https://www.facebook.com/people/Missourinet-News/100064159652419/
https://www.instagram.com/missourinet/
https://www.instagram.com/missourinet/
https://www.missourinet.com/feed
https://www.missourinet.com/feed
https://twitter.com/Missourinet
https://twitter.com/Missourinet
https://www.missourinet.com/privacy-policy/
https://www.missourinet.com/privacy-policy/

1235a

SC101805 Appeal Document Number 55 Page 1

Stipulated Exhibit 33

NV 60:0T - 9202 ‘8T Isnbny - 1INDHID 310D - pajid Aj[ediuoios|3



1236a
SC101805 Appeal Document Number 55 Page 2

VLIS UULL UVIUUKD dlit=gO11 Y L11dIIUCL 1C1C1CHUULLL 11U INUVCLIUCL ballot in attempt to silence voters - Democracy Docket

MENU

SUPPORT
SUBSCRIBE

NEWS |

ELECTION ADMINISTRATION |
LITIGATION |

REDISTRICTING |

MISSOURI

Missouri blocks anti-gerrymander referendum from
November ballot in attempt to silence voters

By Jen Rice, Yunior Rivas

August 4, 2026
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the Jefferson City Memorial Airport in Missouri. (AP Photo/David A. Lieb)

Nearly a year after voting advocates launched a campaign to prevent a pro-GOP gerrymander from taking effect in
Missouri, Secretary of State Denny Hoskins (R) officially blocked the citizen-initiated referendum on the new
congressional map from appearing on the ballot in November.

Hoskins said he rejected the referendum as legally insufficient because, in his view, Missouri voters have no constitutional
authority to overturn a congressional map enacted by the state legislature.

“After careful consideration, I have determined the challenge to the new Missouri First congressional map to be
insufficient due to it being unconstitutional,” Hoskins said during a press conference. “At issue is not the number of
signatures turned in to challenge the new congressional map, but the fact that the referendum itself is null and void by
virtue of the fact that it is unconstitutional.”
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BREAKING: Missouri has officially moved to silence their voters by blocking a citizen-
initiated referendum aimed at challenging the GOP's unprecedented mid-decade
redistricting effort in the state.

After stalling on the decision for months, Missouri Secretary of State Denny Hoskins (R)
announced his rejection for the effort, calling it "unconstitutional" — despite the state
constitution giving voters the right to veto state legislation by putting it up for a
referendum.

Last year, Missouri Republicans joined the redistricting wars, adding a new red seat by
stripping political power from Black voters in Kansas City.
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However, the fight for fair maps in Missouri is far from over. Pro-voting advocates are
expected to challenge this move in court to get the referendum on the ballot in time for
November.

While legacy media has moved on from the redistricting wars, we're continuing to closely

monitor these developments to ensure you can fight for fair representation. Follow us to
stay in the loop.

View all 37 comments

Add a comment...
SIGN UP TODAY

Get updates straight to your inbox — for free

Join 350,000 readers who rely on our daily and weekly newsletters for the latest in voting, elections and democracy.
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Hoskins said his decision was supported by advice from his general counsel and Attorney General Catherine Hanaway.
Hoskins declared that House Bill 1, which contains the new congressional map, “continues to be the law of the land”

He also invoked the Election Clause of the U.S. Constitution, which allows state legislatures to set the “Times, Places and
Manner of holding Elections,” to argue that prevents voters from challenging the map through a referendum.

“The Missouri Constitution cannot be interpreted to strip away the General Assembly of its authority over redistricting
absent a clear statement,” Hoskins said. “For those reasons, I do rule the referendum insufficient because it is
unconstitutional.”

Voter advocates are expected to immediately challenge the move and ask the courts to ensure that Missouri voters have the
final say on the map.

It’s a long shot, but opponents continue to argue the battle is not over.
Hoskins acknowledged that the decision would certainly be challenged in court within hours.

“I had no doubt in my mind that I will be challenged on this, and there may be even a lawsuit filed before 5 p.m. tonight,”
he said, adding that the state was prepared to defend the rejection.

Last year, Missouri Republicans bent the knee to President Donald Trump and joined his redistricting war, passing a new
congressional map that stripped political power from Black voters in Kansas City and dismantled a congressional district
currently represented by Rep. Emanuel Cleaver (D).

But Republicans quickly encountered a problem with their plan: Unlike in the other GOP-controlled states that redrew

electoral maps, Missouri voters had a uniquely powerful tool to fight back: The state constitution gave them the right to put
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a referendum on the ballot and veto unpopular state legislation.

Missourians turned in more than 300,000 petition signatures in December to put the redistricting referendum on the ballot,
almost three times more than necessary to qualify. Historically, once signatures are turned in, Missouri officials have
paused the challenged legislation until voters weigh in. But Hoskins broke with that precedent, proclaiming that the
gerrymandered map would be used in this year’s elections and effectively blocking voters’ rights to weigh in.

By March, the referendum cleared an important milestone: Local clerks verified enough signatures to confirm that the
measure had qualified for a statewide vote.

However, the referendum still needed to be certified by the secretary of state’s office. Hoskins delayed his decision until
Aug. 4 — the last possible date, and also the same day as the primary election.

“What they are hoping to do is to lose slowly enough so that they may conduct an illegal election and provide President
Trump a congressional seat against the requirements of the Missouri Constitution and, I think, the wish of Missouri
voters,” Richard von Glahn, who is leading the referendum effort, told Democracy Docket in March.

Hoskins’ refusal to certify the referendum petition does not come as a surprise.

He and other GOP state officials filed an unprecedented federal lawsuit last year arguing the referendum violated the
Missouri and U.S. constitutions.
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The judge dismissed the case. But part of his decision offered an early sign of trouble ahead for the referendum effort: The
judge wrote that Hoskins didn’t need a federal court to stop the referendum because he had the power to block it on his
own.

“Fortunately for the State, Secretary Hoskins has a tool at his disposal that almost no other litigant could boast — the
power to declare the petition unconstitutional himself,” U.S. District Judge Zachary M. Bluestone wrote.

Eight months later, Hoskins has finally done just that, rejecting the referendum as unconstitutional after delaying his final
decision until the legal deadline, all in an effort to thwart voters.

Now the battle returns to the courtroom.
NEXT UP
GOP backs down from suppression scheme in Texas after voter outrage

Republican officials were set to vote on a plan Tuesday to cut almost half of Election Day voting locations in a major
Texas battleground county that has shifted blue in recent years.
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This week at Democracy Docket: It’s getting embarrassing for Trump’s DOJ — and Texas voters fight off a GOP
suppression scheme

Missouri Republicans go judge shopping to run out clock on redistricting referendum lawsuit

Maryland Republicans sue to stop voters from weighing in on Democrats’ redistricting plan

Missouri voting advocates sue after redistricting referendum rejected

Maryland Democrats clear first hurdle on path to redistricting
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gerrymandered congressional map in the 2026 midterms before voters weigh in on the plan.

Beyond giving the GOP an advantage in the upcoming election, Friday’s ruling from Circuit Judge Brian Stumpe will
allow Republicans to blatantly sidestep Missourians’ right under the state constitution to have the final say on laws
approved by the legislature through a so-called “veto referendum.”

And it raises a fundamental question: Do Missouri voters’ constitutional rights actually mean anything if Republican
officials aren’t willing to enforce them?

Stumpe’s dismissal will likely be appealed to the Western District. But with election deadlines rapidly approaching on
Mar. 31, the ruling has likely killed attempts to stop Republicans from imposing the new map for the midterms.

People Not Politicians, the group leading the referendum effort, said Friday that the ruling would not be the final word.

“More than 305,000 Missourians have already demanded a vote, the Constitution is on the side of voters, and no single
ruling can override the right of the people to decide their own representation,” executive director Richard von Glahn said
in a statement. “This fight is far from over, and voters will ultimately have the final say.”

SIGN UP TODAY
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Missouri is one of three GOP-controlled states that redrew their congressional maps last year at President Donald Trump’s
request, part of a scheme to use unprecedented mid-decade redistricting to help Republicans win the 2026 midterms.

The new map would likely flip one of the two Missouri congressional seats held by Democrats to a Republican.

But Missouri voters fought back. The state constitution unambiguously declares that the people “reserve power to approve
or reject by referendum any act of the general assembly,” with only a few exceptions related to health, safety and budget
appropriations.

So they started gathering signatures to put the new map to a statewide vote. In December, they turned in more than
300,000 signatures — roughly three times the amount required to hold the referendum. People Not Politicians announced
March 23 that they had cleared a major milestone: Local election officials had verified enough signatures for the measure
to qualify for the ballot.

But Republicans have not yet run out of procedural hurdles to inflict. Missouri Secretary of State Denny Hoskins (R) could
still drag out the official signature verification process for months, and he’s indicated that he may declare the entire petition
unlawful.

Ultimately, Friday’s ruling could mark the culmination in Republicans’ plan to win the redistricting battle, at least for this
year, by running out the clock on the referendum — an outcome Richard von Glahn, executive director of People Not
Politicians, warned about.
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“What they are hoping to do is to lose slowly enough so that they may conduct an illegal election and provide President
Trump a congressional seat against the requirements of the Missouri Constitution and, I think, the wish of Missouri
voters,” von Glahn told Democracy Docket in March.

When Missourians have gathered enough signatures for a referendum to proceed, state officials historically have paused
the challenged legislation from going into effect until voters weighed in on it.

But Missouri Republicans, hellbent on thwarting the referendum, defied precedent, insisting the new map was already in
effect — a decision that Mike Wolff, a former Missouri Supreme Court justice, said disregarded case law going back to the
earliest days of the referendum provision.

“Once the people present a petition with what, on its face, appears to be a required number of signatures, then the law is
suspended,” Wolff said at a December press briefing.

Two voters filed a lawsuit asking a court to stop the state from using the new congressional map until the public had the
chance to approve or reject the measure in a referendum. They are represented by the ACLU of Missouri and the law firm

Perkins Coie.

In their lawsuit, the plaintiffs explained that voters’ referendum power is meant to serve as a check on the legislature, so
the legislation in question must be suspended until a vote occurs.
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“This must be the rule; otherwise, referred legislation could take effect before the People have their say, vitiating the
referendum process and rendering those constitutional provisions decidedly hollow,” they argued, adding that the new map
cannot be used without violating the state constitution.

In his dismissal, Stumpe appeared to ignore voters’ concerns about the map going into effect before a vote is held.

“Regardless of whether this Court grants or denies Plaintiffs’ requested relief, Plaintiffs will retain the same ability to
approve or reject [the map] at the ballot box in the next general election, assuming the referendum is certified as sufficient,
they will suffer no damage,” the judge wrote.

Since October, Republicans have sought to block the referendum at every turn.

Hoskins dragged his feet while carrying out his constitutional duty to approve the referendum petition and verify
signatures. GOP defendants strategically changed judicial venues and judges — six times in four cases — to delay court
rulings and seek favorable outcomes in cases challenging both the new map and the referendum itself. State officials
proposed misleading ballot language for the referendum. The state attorney general opened an immigration investigation
into signature gatherers. Republicans even deployed paid agitators to harass volunteers gathering signatures.

Their efforts didn’t stop Missourians from turning in nearly three times the required number of signatures before the
deadline. But it appears some of the GOP tactics have proven to be effective.

Hoskins successfully convinced a judge to pause a case challenging his rejection of roughly a third of the signatures
collected before the governor signed the new map into law. And on Mar. 20, Stumpe ruled that while part of the ballot
language likely prejudiced voters, the majority of the language set by the Secretary of State — including language stating
the new map “keep[s] more cities and counties intact, are more compact, and better reflects statewide voting patterns” — is
“fair and sufficient.” Plaintiffs have appealed the ruling to the Missouri Supreme Court.

On Mar. 24, the Missouri Supreme Court in a 4-3 decision ruled that the legislature did not violate the state’s constitution
last year when it redistricted mid-decade.

On Feb. 13, Circuit Judge Christopher Kirby Limbaugh ruled that the governor did not violate the state’s constitution by

calling a special session to conduct mid-decade redistricting. On Mar. 12, Circuit Judge Adam Caine ruled that the
gerrymandered map will stand because it met the equal-population requirements and plaintiffs failed to “prove clearly and
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undoubtedly that the 2025 Plan was not as compact as may be.” Pro-voting plaintiffs have appealed both rulings to the
Missouri Supreme Court.

But the remaining rulings and appeals most likely will not impact the 2026 midterms. The reason is more practical than
legal: Missouri’s candidate filing period is scheduled to close on March 31.

With Friday’s ruling, Republicans may have effectively run out the clock on their challengers. Even if an appeal is

eventually successful, the GOP may have already used the map to secure an advantage in the highly consequential 2026
midterms.

NEXT UP
Judge says SCOTUS weakening of VRA left little choice but to uphold North Carolina voter suppression law

A federal court upheld a North Carolina law requiring strict photo ID to vote, citing recent U.S. Supreme Court decisions
that have made it harder to block such restrictions under the Voting Rights Act (VRA).
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RICHARD VON GLAHN,

V.

DENNY HOSKINS, in his official
capacity,

IN THE CIRCUIT COURT OF COLE COUNTY, MISSOURI

Plaintiff,

Case No. 26AC-CC00440

N N N S N N’ N N e N’

Defendant.

AFFIDAVIT OF TITLE OF REPUBLICAN NATIONAL COMMITTEE

STATE OF '\.\)Q.jb')gﬁf]mggﬁ

) ss.

COUNTY OF )

I, Michael Ambrosini, of lawful age, being first duly sworn on my oath,

state as follows:

1.

I am the Chief of Staff of the Repubican National Committee (“RNC”)
and I am duly authorized to speak on its behalf.

RNC is the duly established national committee for the Republican
Party.

RNC is a District of Columbia non-profit corporation.

RNC recruits, supports, and coordinates with Republican candidates for
President, Senate, and Congress; conducts voter registration, voter
education, and get-out-the-vote programs; and allocates staff,
volunteers, and funds across the United States, the individual states,

and congressional districts.

RNC works with the National Republican Congressional Committee and
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10.

11.

1250a

the Missouri Republican State Committee, both of which devote
resources to supporting Republican candidates for Congress and to
educating and turning out voters, across the nation, including in

Missouri.

House Bill 1, enacted by the General Assembly in 2025, redrew the

boundaries of Missouri’s eight congressional districts (the “HB1 map”).

Candidate filing for Missouri’s 2026 congressional primary elections
opened on February 24, 2026 and closed on March 31, 2026. Candidates
filed for, and campaigned for, office in the districts as drawn by HB1.

In reliance on the HB1 map, and beginning immediately after the
passage of HB1, RNC organized its 2026 congressional election program
around the HB1 districts. That work included the allocation of budget
among districts, the construction of voter targeting and voter contact
universes keyed to the HB1 boundaries, and allocation of funding
towards each district based on RNC’s assessment of priorities and needs

across the eight districts as drawn by HB1.

As of the date of this affidavit, RNC has expended substantial resources
in excess of $10,000 on activities keyed to the HB1 district boundaries.

The August 4, 2026 primary election was conducted using the HB1 map.
Republican voters in each of the eight districts as drawn by HB1 selected
the Republican nominees who will appear on the November 3, 2026

general election ballot.

Missouri will have a Republican candidate on the November 3, 2026
general election ballot for each of Missouri’s eight congressional seats.

RNC intends allocate support to some or all of those candidates.
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12.

13.

14.

15.

16.

1251a

If a congressional map other than the HB1 map were ordered into effect
for the November 3, 2026 general election, the Republican nominees for
Congress would stand for election before an electorate materially
different from the electorate that nominated them on August 4, 2026. In
all eight districts, voters who had no part in selecting a nominee would
be asked to vote for that nominee, and would be unable to cast a ballot

for the nominee they voted for in the August 4 primary.

RNC would be required to rebuild its voter targeting, contact, and
turnout universes, and to reallocate its budget among districts. The
significant resources already expended on district-specific activities

under the HB1 map would be lost and could not be recovered.

Every dollar and every hour spent redoing that work is a dollar and an
hour not spent on voter registration, voter education, and turnout. RNC

has no source of replacement funds for those expenditures.

A change of maps after the primary election would also cause substantial
voter confusion. Voters who cast ballots in one congressional district on
August 4, 2026 would be assigned to a different congressional district in
November, and RNC would be required to expend additional resources
informing those voters of the change. In my experience, voter confusion

of this kind depresses both voter confidence and voter turnout.

Separately, if the proposed referendum is placed on the ballot, RNC
anticipates funding and conducting a statewide campaign in opposition
to it, including voter education regarding the referendum, turnout
operations directed at defeating it, and public communications regarding
its legal and policy defects. RNC estimates that effort would cost in

excess of $5 million, which is not presently budgeted and would be drawn
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from funds otherwise committed to other races.

17. The harms described above cannot be undone once the ballot for the

November 3, 2026 general election is set.

The foregoing is true and correct according to my best knowledge, information

and belief.

[NAME] -~

Subscribed and sworn to before me, the undersigned, a Notary Public in

and for the county and state aforesaid, on this |5  day of August, 2026.

Notary Public
My Commission Expires:
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IN THE CIRCUIT COURT OF COLE COUNTY, MISSOURI

RICHARD VON GLAHN,
Plaintiff,

Case No. 26AC-CC00440

V.

DENNY HOSKINS, in his official
capacity,

Defendant.

AFFIDAVIT OF DEPUTY GENERAL COUNSEL OF NATIONAL
REPUBLICAN CONGRESSIONAL COMMITTEE

DISTRICT OF COLUMBIA)
) ss.
)

I, Merrill Weber, of lawful age, being first duly sworn on my oath, state

as follows:

1. I am the Deputy General Counsel of the National Republican
Congressional Committee (“NRCC”) and that I am duly authorized to
speak on its behalf.

2. NRCC is the duly established congressional campaign committee for the
Republican Party.

3. NRCC is a federal political committee registered with the Federal

Election Commission and a qualified national party committee.

4. NRCC recruits, supports, and coordinates with Republican candidates
for Congress; conducts voter registration, voter education, and get-out-
the-vote programs; and allocates staff, volunteers, and funds across

congressional districts.
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10.

NRCC works with the Republican National Committee and the Missouri
Republican State Committee, both of which devote resources to
supporting Republican candidates for Congress and to educating and

turning out voters, across the nation, including in Missouri.

House Bill 1, enacted by the General Assembly in 2025, redrew the

boundaries of Missouri’s eight congressional districts (the “HB1 map”).

Candidate filing for Missouri’s 2026 congressional primary elections
opened on February 24, 2026 and closed on March 31. Candidates filed

for, and campaigned for, office in the districts as drawn by HB1.

In reliance on the HB1 map, and beginning immediately after the
passage of HB1, NRCC organized its 2026 congressional election
program around the HB1 districts. That work included the assignment
of staff and volunteers by district, the allocation of budget among
districts, the construction of voter targeting and voter contact universes
keyed to the HB1 boundaries, the production of voter contact materials
identifying each voter's HB1 district, the coordination of the eight
congressional district committees under those boundaries, and allocation
of funding towards each district based on NRCC’s assessment of

priorities and needs across the eight districts as drawn by HB1.

As of the date of this affidavit, NRCC has expended significant funds and
staff and volunteer hours on activities keyed to the HB1 district

boundaries.

The August 4, 2026 primary election was conducted using the HB1 map.
Republican voters in each of the eight districts as drawn by HB1 selected
the Republican nominees who will appear on the November 3, 2026

general election ballot.
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11.

12.

13.

14.

15.

16.

Missouri will have a Republican candidate on the November 3, 2026
general election ballot for each of Missouri’s eight congressional seats.

NRCC intends allocate support to some or all of those candidates.

If a congressional map other than the HB1 map were ordered into effect
for the November 3, 2026 general election, the Republican nominees for
Congress would stand for election before an electorate materially
different from the electorate that nominated them on August 4, 2026. In
all eight districts, voters who had no part in selecting a nominee would
be asked to vote for that nominee, and would be unable to cast a ballot

for the nominee they voted for in the August 4 primary.

NRCC would be required to rebuild its voter targeting, contact, and
turnout universes; to discard and re-produce voter contact materials; to
reassign staff and volunteers among districts; and to reallocate its
budget among districts. The funds already expended on district-specific

activities under the HB1 map would be lost and could not be recovered.

Every dollar and every hour spent redoing that work is a dollar and an
hour not spent on voter registration, voter education, and turnout. NRCC

has no source of replacement funds for those expenditures.

A change of maps after the primary election would also cause substantial
voter confusion. Voters who cast ballots in one congressional district on
August 4, 2026 would be assigned to a different congressional district in
November, and NRCC would be required to expend additional resources
informing those voters of the change. In my experience, voter confusion

of this kind depresses both voter confidence and voter turnout.

The harms described above cannot be undone if districts other than the

HBI1 districts are used in the November 3, 2026 general election.
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17. Separately, if the proposed referendum is placed on the ballot, NRCC
would be required to fund and conduct a statewide campaign in
opposition to it, including voter education regarding the referendum,
turnout operations directed at defeating it, and public communications
regarding its legal and policy defects. NRCC estimates that effort could
cost millions of dollars, which is not presently budgeted and would be

drawn from funds otherwise committed to other races.

18. These harms cannot be undone if Plaintiff’s referendum is placed on the

ballot.

The foregoing is true and correct according to my best knowledge, information

and belief.

Mt NWIL e,

[NAME]

Subscribed and sworn to before me, the undersigned, a Notary Public in

of August, 2026.

Notary Pullic of +he Shate égF District
My Commission Expires: M”ﬁ 21 20 ot Columbia,

i
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IN THE MISSOURI SUPREME COURT

RICHARD VON GLAHN, )
Appellant,
SC101805

vS.

DENNY HOSKINS, in his
official capacity,

Respondent,

IN THE CIRCUIT COURT OF MISSOURI
19TH JUDICIAL CIRCUIT, DIVISION II
HONORABRLE DANIEL R. GREEN, JUDGE
RICHARD VON GLAHN,
Plaintiff,

vSs. 26AC-CC00440

~_— — — — ~— ~—

DENNY HOSKINS, in his
official capacity,

_ — — —

Defendant.

RECORD ON APPEAL
AUGUST 19, 2026
VOLUME I OF I

Mindy S. Hunt Certified Court Reporter

Official Court Reporter, 19th Judicial Circuit

Cole County, Missouri
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FOR

FOR

FOR

AND

APPEARANCES

THE PLAINTIFE:

CHARLES W. HATFIELD
ALEXANDER BARRETT
ALIXANDRA COSSETTE
Attorneys at Law
STINSON LLP
230 W. McCarty Street
Jefferson City, MO 65101

THE DEFENDANT:

LOUIS CAPOZZI, Solicitor General

J. MICHAEL PATTON, Deputy Solicitor General
OFFICE OF THE ATTORNEY GENERAL
815 0Olive Street, Suite 200
St. Louis, MO 63101

THE INTERVENORS:

JOHN M. GORE, Pro Hac Vice
Attorney at Law
JONES DAY
51 Louisiana Avenue, NW
Washington, DC 20001

MARC H. ELLINGER
COLE D. BRADBURY
Attorneys at Law
ELLINGER BELL, LLC
308 E. High Street, Suite 300
Jefferson City, MO 65101
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FURTHER

FURTHER

EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

Exhibit

EXHIBIT

EXHIBIT

I NDEX

ARGUMENT BY MR. HATFIELD: 8
ARGUMENT BY MR. CAPOZZI: 31
ARGUMENT BY MR. GORE: 56
ARGUMENT BY MR. HATFIELD: 62
ARGUMENT BY MR. CAPOZZI: 69
STIPULATED JOINT EXHIBITS:
REC'D
1 True and Correct Copy of
Referendum Petition 2026-R004 9
2 True and Correct Copy of the
October 14, 2025 Letter Approving Referendum
Petition 2026-R004 as to Form 9
3 True and Correct Copy of the
Signature pages Submitted to the Local
Election Authorities for Referendum
Petition 2026-R004 9
4 True and Correct Copy of
Report PM-007 Dated August 6, 2026 for
Referendum Petition 2026-007 9
5 True and Correct Copy of the
Certificate of Insufficiency for
Referendum Petition 2026-R004 9
6 True and Correct Copy of the
Complaint Filed in Case No. 4:25-CV-01535 9
7 True and Correct Copy of the
Motion for Preliminary Injunction filed in
Case No. 4:25-cv-01535 9
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EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

8

9

10

11

12

13

14

15

16

17

STIPULATED JOINT EXHIBITS (CONT'D) :

True and Correct Copy of the
Memorandum and Order in
Case No. 4:25-cv-01535

True and Correct Copy of the
State of Missouri’s Motion in
Case No. 4:25-cv01535

True and Correct Copy of the
Memorandum and Order issued in
Case No. 4:25-cv-0153

True and Correct Copy of
Make Your Voice Heard: Missouri’s
Initiative Petition Process

True and Correct Copy of an
October 15, 2025 press release from the
Secretary of State

True and Correct Copy of an
October 16, 2025 Press Release from the
Secretary of State

True and Correct Copy of an

October 28, 2025 St. Louis Public Radio
Article titled “Missouri Republicans
Learn that Redrawing Congressional Lines
Isn’t so Easy” by Jason Rosenbaum

True and Correct Copy of May 18, 2026
Article Titled “Group asks Judge to Force
Missouri Secretary of State to Decide
Redistricting Referendum” by

Jason Rosenbaum

True and Correct Copy of a Kansas City
Star Article Titled “Is Missouri GOP
Dragging out Redistricting Cases? ‘Delay
Works in Our Favor’” by Kacen Bayless

True and Correct Copy of the
1922 Election Results for Proposition 17
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EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

Exhibit

Exhibit

18

19

20

21

22

23

24

25

26

27

28

STIPULATED JOINT EXHIBITS (CONT'D) :

True and Correct Copies of
Newspaper Articles Regarding the 1922
Election on Proposition 17

true and Correct Copies of

Newspaper Articles Regarding the Attempted
1952 Referendum Election on

Congressional Redistricting

True and Correct Copy of House Bill
2909 (2022)

True and Correct Copy of the Affidavit
of Brianna Lennon

True and Correct Copy of People Not
Politicians’ and Richard von Glahn’s
Motion to Expedite filed on April 1, 2026,
in No. WD88821

True and Correct Copy of People Not
Politicians’ and Richard von Glahn’s
Suggestions in Support of

Petition for a Writ of Prohibition in
No. WD88821

True and Correct Copy of Appellants’ Motion
to Expedite filed in No. SC101412

True and Correct Copy of Plaintiffs’
Suggestions in Opposition to a Continuance

Filed on December 15,2025 in No. 2516-CV29597,

and in No. 2516-CV31273

True and Correct Copy of Plaintiffs’
Suggestions in Support of a Preliminary
Injunction filed on January 14, 2026, in
No. 25AC-CC09120

True and Correct Copy of Respondent’s Brief
Filed on February 9, 2026, in No. SC101412

True and Correct Copy of the Affidavit of
Tammy Brown, Executed August 13, 2026

9

9
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EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

Exhibit

EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

29

30

31

32

33

34

35

36

37

JOINT STIPULATED EXHIBITS (CONT'D):

True and Correct Copy of the Amicus Brief
of Brianna Lennon filed on April 10, 2026,
in No SC101581 9

True and Correct Copy of the Amicus Brief
of Kurt Bahr et al. In No. SC101581 9

True and Correct Copy of the Transcript

of the Third Day of Trial, February 19,

2026, in No. 2516-CV29597 and in No.
2516-Cv31273 9

True and Correct Copy of a September 15,

2025 Article by Mathew Pilger in the Missouri
Independent titled “Missouri’s New
Congressional Map Could Complicate Midterm
Voting Clerks Warn.” also a Transcription

of an August 27, 2025 Letter Sent by Sherry
Parks on behalf of the Missouri Association

of County Clerks and Election Authorities to
Jonathan Patterson, Speaker of the Missouri
House of Representatives 9

True and Correct Copy of an August 4, 2026
Article by Jen Rice and Yunior Rivas in
Democracy Docket titled “Missouri blocks
anti-gerrymander Referendum from November
Ballot in Attempt to Silence Voters.” 9

True and Correct Copy of a March 27, 2026
Article by Jen Rice in Democracy Docket

Titled “GOP derails bid to Stop Missouri
Gerrymander for 2026.” 9

True and Correct Copy of the Affidavit of
Mike Ambrosini, executed August 13, 2026 9

True and Correct Copy of the Affidavit of
Miles ross, Executed August 14, 2026 9

True and Correct copy of Merrill Weber
Executed August 17, 2026 9
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THE COURT: We'll go on the record in
26AC-CC00440, it's styled von Glahn versus Hoskins.

I think it would be useful for everybody if you

would introduce yourself and state who you are

representing.

MR. HATFIELD: Good morning, your Honor. For
the plaintiff, Richard von Glahn, Chuck Hatfield, Alex
Barrett, and Alix Cossette.

MR. CAPOZZI: Good morning, your Honor. For

Secretary Hoskins and the State, Louis Capozzi, along with

Michael Patton.

MR. ELLINGER: Morning, Judge, for intervenors
Republican National Committee, National Republican
Congressional Committee and Missouri Republican State
Committee, Marc Ellinger, John Gore and Cole Bradbury.
THE COURT: Thank you.

Mr. Hatfield, is the plaintiffs ready to

proceed?

MR. HATFIELD: Plaintiffs are ready, your Honor.
THE COURT: Mr. Capozzi?

MR. CAPOZZI: Yes, your Honor.

THE COURT: And, Mr. Ellinger?

MR. ELLINGER: Yes, Judge.

THE COURT: Okay. Who is going to start us off?
MR. HATFIELD: I thought plaintiff would start

7
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us off, Judge, if that's all right?

THE COURT: Okay. Go ahead.

MR. HATFIELD: Judge, you'wve been through many
of these. This one is fully stipulated, so I thought I'd
move the introduction of those, and I'll do that in just a
second, and then I will tell you what we think it means,
and then we can rotate through the parties as your Honor
sees fit.

THE COURT: Sounds acceptable. Go ahead.

MR. HATFIELD: Your Honor, the parties filed a
Joint Stipulation of Facts and Exhibits on Case Net. That
Joint Stipulation of Facts and Exhibits includes five
statements. In other words, stipulations that are written
out.

THE COURT: Hold on just a second.

MR. HATFIELD: Yes, sir.

THE COURT: Okay. She said she's got you.

Go ahead.

MR. HATFIELD: All right. Judge, that Joint
Stipulation includes some statements of fact, and then
there are 37 individual exhibits. Now, the parties have
reserved the argument that these exhibits are not relevant,
and so there are 37. There's quite a bit there. If it's
all right with your Honor and the parties, I am not going

to identify each of the 37 exhibits individually on the
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record. But, again, the piece of paper is all filed in
Case Net. And all of the exhibits themselves are filed
with the Court on Case Net except Stipulated Exhibit 3.

Stipulated Exhibit 3 is a thumb drive that
contains the signature pages submitted to the Local
Election Authorities for Referendum Petition 2026-R004.
This particular one is in a plastic case marked as
Stipulated Exhibit Number 3, and I Jjust read the
description that is on that case.

So I move the admission of the Joint Stipulation
and Stipulated Exhibits 1 through 37.

THE COURT: Any objection?

MR. CAPOZZI: No objection, your Honor.

MR. ELLINGER: ©No objection, Judge.

THE COURT: 1 through 37 will be admitted. I
think just leave Exhibit 3, a copy of it, before you leave
and we'll make it part of the record.

(JOINT EXHIBITS 1 THROUGH 37 WERE RECEIVED INTO
EVIDENCE.)

THE COURT: Go ahead, Mr. Hatfield.

MR. HATFIELD: Thank you, your Honor. Plaintiff
has no additional evidence.

MR. CAPOZZI: The State also has no additional
evidence.

MR. ELLINGER: No additional evidence for
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intervenors, Judge.

THE COURT: Go ahead, Mr. Hatfield.

MR. HATFIELD: So, your Honor, we were just here
yesterday on another case. So there were only two measures
in this cycle where people went out and gathered signatures
and submitted to the Secretary of State. Usually there are
a lot more, but this year there were only two. And the
Secretary has rejected both of those and said that they
should not be on the ballot.

As I mentioned yesterday, Jjust to say it again,
this is the first time I can find any, that the case law or
in the historical record where the Secretary has rejected
or technically issued a certificate of insufficiency based
on something other than the signature count. There appears
to be no dispute in this case based on the answer and the
stipulated exhibits that there are enough signatures.

But the Secretary has taken the position that
this particular measure, which is a referendum on House
Bill 1, which was the Legislature's proposal to redraw
Missouri congressional districts that this particular
measure somehow does not comply with Missouri Constitution
and, therefore, cannot be on the ballot.

The other thing that's a little bit different
than what we usually see at a certificate of insufficiency
stage 1s that the Secretary's certificate of insufficiency

10
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included in a letter, styled as an opinion of the Attorney
General. That's something that I have not seen before. I
don't know that there's anything particularly wrong with
it, but there's an opinion there.

And I think maybe I want to just walk you
through that opinion a little bit, but I think we should
sort of be real about the fact that there's an opinion
attached to that certificate. Why do people go and get
opinions from their lawyers when they are doing something
like issuing a certificate? Because they doubt that what
they were doing is fully legal, or at least they have
questions about it. And in this case, the Secretary went
and got that opinion from the Attorney General.

So I'm going to be walking through the
Secretary's certificate of insufficiency. Stipulated
Exhibit 5, your Honor, is the actual certificate of
insufficiency. And you will see there when you look at it,
the Secretary said, as I said a minute ago, that the
referendum on House Bill 1 cannot be on the ballot because
it fails to comply with the Missouri Constitution -- I just
wanted to read the reasoning -- because the Missouri
Constitution does not authorize a referendum on
congressional redistricting plans passed by the General
Assembly.

Now, even though we've been litigating about

11
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that issue since December of 2025 when the Attorney General
filed the lawsuit in federal court against my client, which
the federal court dismissed, and there were several grounds
there, but basically said this is a state law question. So
even though we've been talking about this for a long time,
when I read that, I thought, well, maybe I misunderstood
how referendum work.

And so I went back and I looked just to make
sure that I hadn't made a mistake about how a referendum
works, and I read Missouri Constitution Article III,
Section 49, which is in -- oh, Judge, I've got a paper copy
of the PowerPoint. Can I --

THE COURT: You may.

MR. HATFIELD: -- approach? If I can find out
what I did with it. 1It's also on the screen. It has been
provided to all parties.

THE COURT: Thank you.

MR. HATFIELD: So the Missouri Constitution
Article III, Section 49 says: The people reserve power to
reject by referendum any act -- and we liked it so much we
said it two times on the PowerPoint looks like. Or no --
yeah, any act, any act. It only says "any act" one time.
That's a mistake on my part. Any act of the General
Assembly except as herein provided, Missouri Constitution
Article III, Section 49.

12
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Now, House Bill 1 is an act of the General
Assembly. It's in evidence. It says at the top: An act
of the General Assembly. There's no dispute about that,
and the Secretary has admitted in the answer. So to me, I
don't know how we can say that the Missouri Constitution
doesn't authorize a referendum on this act of the General
Assembly.

So I went and looked, Jjust to make sure I wasn't
confused again, and used the dictionary definition of the
words, which as you know, the courts regularly do and
arguably is required, "any" means no matter which or
without limit. So no matter which act of the General
Assembly or without limitation, if it's an act of the
General Assembly, the people have reserved the power to do
a referendum.

But I noticed that the rest of it says: May be
ordered on any act of the General Assembly except, and then
it says, as herein after provided. So on the next slide of
your PowerPoint, I went to find the exceptions. I thought,
well, maybe there's some exception that we're talking about
here to the referendum clause. And these are the only
exceptions that are listed in the Constitution. A
referendum may be ordered except as to -- the parenthesis
is in the original -- except as to laws necessary for the
immediate preservation of the public peace, health or

13
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safety, and laws -- so let's stop there. So that's what a
lot of us call an Emergency Clause. This bill has no
recitation in it that it's for the immediate preservation
of the public health or safety.

The Missouri Supreme Court in a case called
Maggard, which I'm sure will come up a lot today, has
mentioned that there is no Emergency Clause on this
particular bill. They have already reviewed that. Your
Honor can look at it as well. I don't think anybody has
ever suggested that this is a bill necessary for the
preservation of the peace, health or safety.

The next section says: And laws making
appropriations for the current expenses of the state
government for the maintenance of state institutions and
for the support of public schools. So I underlined the
"fors", these are appropriations for these various things.
I hadn't thought about it, but as an aside, Judge, it looks
to me like you could have referendum on an economic
development bill, for example, or an appropriation for
economic development, I should say. So even for
appropriations, it appears there are some that you can have
referendum on.

This bill appropriates no funds. And in our
brief we talk about what an appropriations bill is. Your
Honor already knows that. But there are cases on this.

14
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Particularly, the line of cases about Planned Parenthood
funding to say an appropriations bill includes amounts and
purposes. This bill includes neither.

So it's not in any of the exceptions to the
referendum. And I think this is pretty straight forward
black letter law. When the language of the Constitution is
clear and unambiguous, the court has no duty but to apply
the language as written. And when the language is clear,
the court may not resort to cannons of construction to
arrive at a different result.

And that's because on the next slide, I mean,
basically what the Secretary has done, is to try to rewrite
the Missouri Constitution to say that the people have
reserved the right to have a referendum on any act of the
General Assembly except congressional redistricting. Of
course, that is not what it says. And this is not
something that the Court should allow the Secretary to do.

Whether we can have referendum on redistricting
is not a new concept. In 1922 -- this is -- the case law
on this is all in our briefs for this slide. 1In 1922,

State of Missouri conducted a redistricting on

congressional -- conducted a referendum on congressional
redistricting. In 195-- and the language was the same in
the Constitution. 1In 1952, the Missouri Supreme Court in a

case called State ex rel Moore versus Toberman, reviewed

15
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whether the signatures on a proposed referendum were
sufficient or not. Found they weren't in that particular
case. There were nuances about the timing of the
submission of signatures, but the trial court there had
found specifically this bill is subject to the referendum,
and the Supreme Court affirmed the holding of the trial
court below, and discussed the whole thing as if there were
a referendum because as they said, it is subject to the
referendum provisions of the Constitution.

In 1962, the Missouri Supreme Court considered
the redistricting that occurred after the 1960 census. And
this was kind of a more routine challenge to redistricting
where there was some sort of challenge as to whether, you
know, there was a one person, one vote. I actually don't
remember what it was or whether there was a, you know,
improper racial redistricting or that sort of thing. And
what the Supreme Court did, is it went through it all. And
it said, look, we're going to be very conservative. We're
not going to be overturning redistricting bills unless they
clearly and undoubtedly violate the Constitution.

And one of the reasons or additional reasons
that we're not going to overturn a redistricting bill, is
if the people don't like it, they can fix it. The quote
is: The people of this state have a remedy for even valid
redistricting. Right? Even if it's perfectly done, and it
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complies with all of the constitutional provisions, if they
don't like it, through our initiative and referendum
provisions, Section 49 through 52, Article III, Sections
51, 52.

So, Judge, to me that's the end of it. And I'm
going to explain to you here in a minute what the Secretary
of State and the Attorney General's position is. I will
tell you as a preface, that I'm a little worried that the
Attorney General's going to forfeit her Federalist Society
membership card, because we should stop right there at the
plain language of the Missouri Constitution.

I went and got my -- one of the things that I
look at when I can't gquite figure out how to approach
things, Reading the Law by Scalia and Garner, which is
quoted by -- or referenced, by the way, in the Attorney
General Hanaway's letter that she attached. And your Honor
knows this, but I thought it was very well written. In the
interpretation of laws, we aspire to be a nation of laws,
not of men. This means, one, giving effect to the text
that the lawmakers have adopted, and that people are
entitled to rely on. And, two, giving no effect to
lawmakers unenacted desires. We all sort of know that, but
like I said, it's well said there.

So let me walk you through the Attorney
General's letter, which is part of Joint Exhibit 5. It
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starts -- so when you open that, there's an e-mail or a
letter from Chrissy Peters, there's the Hoskins
certification, then the next page begins with the Attorney
General's letter.

So you will notice when you examine Joint
Exhibit 5, there is no discussion of what I just went
through. The Attorney General never mentions, rebuts or
discusses Article III, Section 49 pronouncement that any
act of the General Assembly is subject to the referendum.
Just ignores it. And starts off by saying, It's
insufficient because the Missouri Constitution does not
authorize referendum.

Part A says, this is the beginning of it: The
Elections Clause of the United States Constitution seems to
prohibit divesting the General Assembly of its
redistricting authority. And the United States Supreme
Court has said that that statement is plainly without
substance. There is an unbroken line of case law dating
back to 1916, as we show you on that slide, and as is
discussed in our brief, that says: To the extent there's a
condition -- contention that urges that the referendum
within state legislative power for the purpose of
apportionment, redistricting, is repugnant to the
Constitution and hence void. So think about that for a
minute. To the extent somebody's saying that because
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there's a referendum, it's void in the context of
congressional redistricting, we again think that contention
is plainly without substance. Now, that was 1916.

1932, in Smiley, the US Supreme Court said the
referendum provisions of the state Constitution, when
applied to a law redistricting the state with a view to
representation in Congress, is not unconstitutional.

In 2023, in a case called Moore versus Harper,
it's actually -- if you want to dig into all this, it's a
really interesting read because Moore versus Harper goes
through all this history, talks about each of these cases
and what it means. And we summarized it here with the
quote that they kind of end with in that section: The
reasoning we unanimously embraced in Smiley, back in '32,
commands our continued respect. A state legislature may
not create congressional districts independently of
requirements imposed by the state constitution with respect
to the enactment of laws.

That makes sense, Judge. You can't take away
the Governor's veto power when it comes to enactments of
the General Assembly. And we have had that happen in this
state where a governor has vetoed congressional
redistricting. And you can't take away the people's
reservation of their right to oversee the law and
essentially exercise that same veto or approval.

19

INd TS:20 - 9202 ‘T2 1snbny - I4NOSSIN 40 LINOD INILNS - P3|id Aj[ediuoiios|3



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1283a

So the statement in the Attorney General's
letter that the Election Clause clearly requires a
statement -- I'm sorry. The first part, the Election
Clause the United States Constitution somehow prohibits a
referendum, has been rejected by the US Supreme Court
clearly and consistently over the years, including most
recently by the Roberts court.

Now, reading on through the Attorney General's
letter, they then talk about -- this is on page 2, sort of
the second full paragraph, the Attorney General writes:
Courts have long looked for a clear statement before
finding a state legislature's redistricting authority
abrogated under the election clause. The Attorney General
cites no case for that specific proposition, either federal
or state. And there is none. There 1is no clear statement
rule here.

Let's start with Missouri. No Missouri case has
ever applied this clear statement rule to the referendum.
And, in fact, I'm having trouble finding the words "clear
statement" in any Missouri case, period. I did find it in
a discussion of a statute on, I believe it was like, child
support or something, that we're going to look for a clear
statement, or might have been in a criminal case. It would
make more sense in a criminal case. So I don't know that
clear statement is a thing under Missouri law.
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And, in fact, in No Man's Own Choice, the
Missouri Supreme Court said the opposite. The inevitable
conclusion follows that if they determine, as they have in
the adoption of the initiative and referendum, to limit the
province or modify the purview of the Legislature in the
adoption or rejection of laws, there is no power that can
say them nay. I like to say "them nay". We don't talk
like that in '22, but they chose to here.

So let's talk about the referendum clause. If
you decide to exercise the referendum, there's nothing that
can take that away from you and there's no requirement of a
clear statement. There is no federal case that has ever
said that you need a clear statement in order to allow a
referendum on a congressional district. And, in fact, as
we just read, there's a long line of cases that say there's
nothing wrong with that in the referendum.

Now, the Attorney General cites a couple of
cases about clear statements that have nothing to do with
referenda. And, in fact, what they say -- and the Attorney
General 1s transparent about the case called Gradwell that
she cites. 1I'll just read what she says: If Congress
wishes to displace state legislative authority, it must do
so with positive and clear statements. So if Congress
wants a federal government, which is kind of how federalism
works, I think, i1if the federal government wants to
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interfere with what the State's doing, they have to do it
with a clear statement. It's not the other way around.

The State has the authority to conduct a referendum as
Justice Roberts said, and the Elections Clause doesn't take
away that authority, nor does it add any additional
requirements to what the State said.

Going on, the Attorney General, I thought this
was interesting, cites to Gregory versus Ashcroft, which is
another good example of why this clear statement argument
is just wrong. Really interesting deal, Judge. Gregory
versus Ashcroft was a bunch of state court judges who said
that Missouri's requirement that judges like you retire at
70, violates the federal law. Right? It's age
discrimination. Violates the equal protection clause to
force you out at the age of 70.

And what the Supreme Court said in Gregory
versus Ashcroft is that states have these traditional
powers —-- and, Judge, I'm reading from the Attorney
General's letter right now. And this is in our briefing,
but what Gregory says is, the states have certain powers,
like appointing judges and handling their own judges. And
in this case, elections. And that the federal government
can't take away those powers without very clear expressed
language that takes it away. That's a rule that applies to
federal government and that's good. The federal government
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has limited authority in that respect. The states have
authority to set their own rules.

Okay. So continuing to read through the
Attorney General's letter, the Attorney General says: If
Missouri is going to make the radical choice to subject
congressional redistricting plans to referenda -- she calls
it radical even though it's happened. It happens around
the country, by the way -- there must be evidence that
Missourians knowingly made this choice. It is not
enough to point to broad, vague language that might
accidentally -- she emphasized that word -- depart from the
US Constitution's design.

So the Attorney General seems to think that when

the Constitutional Convention of 1945 said any act of the

General Assembly is subject to the -- to the referenda
clause, that they made an accident. This violate -- it was
accidental. This violates the rule of construction. We

don't try to decide what the drafters meant. We look only
at what they said, and they said what they said.

Let me go back to my slides for just a minute.
The Attorney General also says that -- and you heard a
little bit about this yesterday. Oh, I'm sorry. Before I
get to the Guarantee Clause, there is this discussion in
the Attorney General's letter about Chapter 116, which is a
statute, of course, and how Chapter 116 just -- I guess the
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argument i1s doesn't make sense in the context of the
Constitution. And, of course, we don't care what the
General Assembly thinks the Constitution means. The issue
is what do the words mean and what do the court says it
means.

So even if the Legislature doesn't really
understand how referendum works, it doesn't matter. Even
if the Legislature thinks that referendum work a different
way, doesn't matter. But if we get into Chapter 116, I can
explain to you why that doesn't really answer the question
either, even if 116 does not contemplate referendum.

So part IITI -- I'm sorry part II, Roman Numeral
IT of the Attorney General's letter, page 4 says that -- I
lost my place. Talks about the Guarantee Clause of the
Constitution. And, you know, you heard about this a little
bit yesterday, the guarantee of a republican form of
government. And, you know, I was kind of confused by that
whole argument, but after yesterday, I thought, well, maybe
I'm missing a nuance. You know, I went to a state school.
And we don't even spell out Missouri. We just say Mizzou
Law. So I thought, well, you know, maybe I'm missing a
nuance here to what it means to say there's a guarantee of
the republican form of government, and that somehow we're
violating that by gaining to have the people reserve the
power to overrule decisions or approve really decisions of
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the Legislature.

So I tried last night to figure out what a
republic was and what exactly that meant. And I got back
to, at the end of the day, it's really a political
question. You know, Judge, there are a lot of governments
that call themselves republics. The Islamic Republic of
Iran is probably not a republic. The Peoples Republic of
China is probably not a republic, at least in the way I was
taught what a republic is.

So I went to the Encyclopedia and tried to find
out what a republic is. And it turns out that the main
working definition of a republic is something that is not a
monarchy. In other words, we don't have kings. We don't
pass down leadership by hereditary power. We have a system
in place that elects people, and that's it. How you choose
to then do that whether you can, for example, recall your
officials by vote of the people, like California does, but
what Missouri refuses to do, whether you can have referenda
like 20-something states do but other states choose not to
do, it doesn't make you not a republic. It doesn't have
anything to do with it.

And so the guarantee Clause is really a
political question that is well suited, I'm sure, for Ivy
League classrooms and discussions of what it means to be a
republic. It has nothing to do with the analysis that we
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should be conducting in what the plain language of the
Constitution means.

In Luther versus Borden, the US Supreme Court
said Congress, not the courts, decide what constitutes
republican government. Certainly not the Missouri
Secretary of State. It's a question for Congress. Pacific
States says, that case involving Oregon, was dismissed
because of the case's essentially political nature. It's a
matter for Congress as to whether Missouri has violated the
guarantee of republican form of government. And that is
what the Attorney -- the Attorney General's discussion of
Guarantee Clause is at the top of page 6 of her letter.

And since I couldn't find my place, I missed the
whole set up. Her sentence says: There is no mystery
about what is a republican form of government. Well, there
is a little bit of a mystery about what is a republican
form of government. She writes that the right of the
people to enact legislation through elected representatives
is bedrock to our republic. And let me just point out,
we're not changing that. The people enacting legislation
through their elected representatives is unphased by --

THE COURT: That was yesterday.

MR. HATFIELD: Pardon?

THE COURT: That was yesterday.

MR. HATFIELD: That was yesterday, but here it
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is again. Here it is again. I'll move on.

Okay. Where do we go next? So, finally,
Section IV of the Attorney General's letter is what Justice
Scalia, in his book On Reading the Law, refers to as
consequentialism where one looks at the text of the law and
then says, well, golly, that's going to be bad. So we have
to read the law differently than what we -- than what the
plain language says. And textualism, which I will submit
to you, has always been the rule in Missouri, says that
that's not appropriate.

So in Part IV, the Secretary kind of reasons
backwards. And says, well, Judge, if you find that this
measure is sufficient, it's going to wreak havoc and that
doesn't matter. The question is what is the law.

So the consequences of sufficiency have already
been decided. The Missouri Supreme Court in this case, in
other words, involving this measure, House Bill 1, said
that if the December 9th referendum petition filing is
ultimately determined to be sufficient, that's what we're
asking you to do under Article III, Section 52B. Is
ultimately determined to be sufficient -- I'm sorry --
comma, Article III, Section 52B applies. So if it's
sufficient, it applies, period. That's the law.

In that case because a legally sufficient and
timely referendum petition was filed on December 9, 2025,
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before House Bill 1 went into effect on December 11lth,
House Bill 1 did not take effect on December 1lth. And
that's 2025. It was referred to the people as of
December 9, 2025, and House Bill 1 shall take effect when
approved by the majority of votes cast thereon and not
otherwise.

It cannot -- if you find it sufficient, as you
must because of what I just went through, then House Bill 1
cannot take effect. That's what the Missouri Supreme Court
has already told us. So in Part IV of her letter, the
Attorney General says, well, that would be a real problem,
but they've already said that that's what we're going to
do.

The Secretary talks about the timing of a
primary. And, again, I don't think your Honor needs to get
into all of this, because the consequences are what they
are and it doesn't change the plain meaning of the law.

But the Secretary is assuming -- I'm sorry -- the Attorney
General is assuming in the analysis in Part IV that somehow
we need to have another primary without any real
explanation to that.

We've had a primary. We've nominated candidates
for Congress. There's nothing that says that those
particular candidates can't run in a general election with
the correct and legal maps. No one has challenged that
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primary. We are not asking you to set aside that primary.

If it turns out that someone challenges and that
was running improperly, it may be that there are vacancies
somehow in the nominees, in which case Missouri law
provides that the democrat and republican parties will make
their nominations. We don't have to decide any of that
right now.

The Secretary writes that Missouri cannot
discard the House Bill 1 map. Again, that's not what we're
asking you to do. The Supreme Court told you that that's
what happens if House Bill 1 referendum is sufficient,
discard the House Bill 1 map. She says: Doing so would
violate the Constitution, et cetera, and then she says:
Millions of Missourians would consider a slate of
candidates in the general election that they never

considered in the primary. No citations, no analysis of

law. I guess that's true.
They might consider -- I don't know if it would
be millions, by the way -- but they might consider a

candidate in the general they did not consider in the
primary. That happens all the time all over the place.
You know, recently, I don't know if your Honor
noticed, in the state of Maine, a gentleman by the name of
Graham Platner was nominated in an election to be the
democrat candidate for the United States Senate. And
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Mr. Platner had a lot of problems and he ended up stepping
aside. And they had a convention to nominate another
candidate. So the person who they are going to vote on in
the general is different than the first person they voted
on in the primary. Happens all the time. People die after
primaries, people resign after primaries, and they vote on
different individuals.

I don't think there's anything in federal law
that requires us to even have a primary for a congressional
candidate. We can nominate them by convention. We can
do -- you know, California has what they call, I think, a
jungle primary. Some southern states have those primaries
where Jjust everybody runs.

So there are some cases in the trial brief,
which I'll leave to your Honor. 1It's almost 60 pages, I
think. There are some cases there that if a state chooses
to have a primary, it has to be run fairly and in
compliance with the Constitution. You can't say, for
example, we're going to have a primary that, you know,
people of certain races can't vote or something like that.
Of course, that's true. And that's what's all those cases
talk about. They don't say that any way one has to have a
primary.

So, Judge, we are asking simply that you
acknowledge the plain language of the Constitution. I know
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you're going to hear a lot in a minute. There's a long
brief about all of the reasons that you should ignore the
plain language of the Constitution, and say that the words
"any" don't mean "any"

And I just wanted to, on that score, read again
from Justice Scalia's book where he writes: At perhaps the
zenith of non-textualism some theorists urge judicial
creation of a text beyond the text. Recent legal scholars
have paid attention to what can be called the Constitution
outside the Constitution. This invisible, unratified
non-document that restricts future democratic choice
consists of whatever is deeply embedded in the political
order, et cetera.

So we urge you to not exceed the text of the
Constitution, to stick to the plain language of the
meaning, and find that this petition for referendum on
House Bill 1 is legally sufficient. Maggard has already
told us what the consequences of that are. Under the
statute we ask you to reverse the Secretary's decision,
which means he will have to put the measure on the ballot
so the people can vote in November. Thank you.

THE COURT: Mr. Capozzi?

MR. CAPOZZI: Good morning, your Honor.

Can you hear me all right?

THE REPORTER: If you can talk a little bit
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louder.

MR. CAPOZZI: I also have never been told to
talk louder in my life. I was a loud kid, but I'll do my
best. Just signal at me, if you can.

Plaintiffs insist that this case is straight
forward under the Missouri Constitution. It's all about
plain text, but he makes three big asks of the Courts.

Number 1, hold that the federal congressional
maps are subject to referenda in Missouri; 2, hold that a
referenda petition signed by about 3.3 percent of the
state's registered voters temporarily repeals a duly
enacted map even before the people vote; and 3, force
Missourians to vote under the different congressional map
in the general election than what they voted on in the
primary election.

My goal today is to unpack the logic and

implications behind these three requests. In the process,

I aim to prove that plaintiff is not only wrong on the law,

but that his legal theories are frankly absurd.

Start with his first argument, the
congressional -- federal congressional maps are subject to
the referendum in Missouri. This argument starts out in
considerable tension with the United States Constitution.
And we quote it in our brief, Article I, Section 4, clause
1 is the Elections Clause of the United States
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Constitution. And it says that the rules for federal
elections, including redistricting, shall be prescribed in
each state by the Legislature thereof. That's the General
Assembly here in Missouri.

Now, my friend says that the US Supreme Court
has sanctioned departures from the constitutional text in
certain situations, and that's true. The Attorney
General's opinion letter acknowledged that point. In the
cases that my friend discusses, such as the Hildebrant case
from 1916, the Supreme Court emphasized, however, that it
was clear from state law. I think the court --

THE COURT: Hold on just a second.

Mr. Capozzi, do you mind taking a spot at the
podium. I think that microphone works better than the one
in front of you.

MR. CAPOZZI: Not at all, Judge.

Can you hear me all right now? Sorry about
that.

THE COURT: Oh, that's okay. I want everybody
in the back be able to hear.

MR. CAPOZZI: Absolutely, Judge.

So we were talking about the Federal
Constitution and the United States Supreme Court precedent.
The Davis case from 1916, which my friend discussed, said
that there was conclusive evidence from state law -- the
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word was conclusive —-- that Ohio didn't make a conscious
choice to allow referendums -- referenda on federal
congressional maps. And that's what we say the precedent
requires. There has to be evidence that Missouri made a
clear choice to do this.

And we cite the US Supreme Court's decision in
Gradwell. You know, it's interesting my friend offered an
extensive discourse on textualism and, you know, I
appreciate that he brought a copy of Justice Scalia's
Reading the Law, I don't think he read the entire thing,
though, because there's actually a whole chapter in Reading
the Law about constitutional clear statement rules. They
exist all throughout the United States constitutional law.

For example, you have to show a clear statement
that a state's sovereign immunity has been abrogated.

Where did that come from? Chief Justice John Marshall.
The US Supreme Court recognized that as part of American
constitutional law.

Amy Coney Barrett, when she was a law professor,
wrote a whole law review article about the history of these
clear statement rules in federal law. And she, herself, a
former law clerk to Justice Scalia, said that these are a
legitimate part of constitutional law. And so with respect
to my friend's discussion of textualism is a red herring.
Justice Scalia himself acknowledged that point.
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Now, with the Elections Clause, in particular,
we have a clear statement rule. And my friend eventually
got around to acknowledging that point. He acknowledged
the Gradwell decision which says that there must be, quote,
a positive and clear, end quote, statement before a court
can find that the state legislature lost its authority to
set rules for federal elections. So that's the standard.
Plaintiff has to show that there is a positive and clear
statement in Missouri law to show that Missouri made the
conscious, not accidental choice, to allow referenda on
federal congressional plans.

And plaintiff cannot meet that standard. I
think everyone agrees that Missouri Constitution does not
specifically address whether a referendum can proceed on a
congressional map. There's no language specifically
addressing this question. In fact, the Missouri
Constitution says that the General Assembly shall
redistrict, and says nothing about anybody else doing that.
And if you dig deeper, it becomes pretty clear that
Missouri law is just not designed to allow referenda on
congressional maps.

I notice that my friend did not sort of accept
the invitation of the State's brief to talk about how this
would actually work if the Court ordered this put on the
ballot, and I think it's worth talking about that for a
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minute.

I would like to hand your Honor a demonstrative.
I've given copies to the other counsel.

Is it all right if I approach?

THE COURT: Please.

MR. CAPOZZI: This is a pretty simple
demonstrative. This is the ballot title that the Western
District Court of Appeals approved if the referendum goes
on the ballot. I voted recently in the primary election.
You know, they don't let you take your cell phone out, they
don't let you look stuff up while you're voting.

If you're voting on the referendum, this is all
that you see. It gives you one sentence comparing the old
map to the new map. Talks about the number of counties
that are split. That's it. That's all voters get to look
at. Redistricting is enormously complex. It's one of the
most complicated things that governments do. Legislators
rely on experts to advise them of the complex legal
requirements that apply to redistricting. Consider the
Missouri Constitution's Compactness Requirement, for
example. That is a many-factor test from the Missouri
Supreme Court on how that works. Many other federal legal
requirements as well.

The legislators must consider communities of
interest in keeping them together, county and city lines,
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geography, mountains and rivers, and many other factors.
Yet, plaintiff expects voters to choose between competing
congressional maps with just a 100-word summary statement
like the one your Honor has with no pictures of the
competing maps. The vast majority of voters voting between
competing congressional maps would not even know, for
example, which counties go in which congressional districts
and which districts they would be in. That is absurd.

Now, my friend will say I'm just appealing to
public policy and that's not textualism, but this is a
legal important point. Justice Barrett, in her article
about clear statement rules, explain why do we have all
these clear statement rules in US constitutional law? The
point, she explains, is to make sure that there was an
intentional choice to depart from the US Constitution's
default rules.

You know, for example, Congress can delegate
major legislative powers to federal agencies, but there's a
clear statement rule. It's called the Major Questions
Doctrine. And the point of that doctrine is to make sure
that Congress clearly and intentionally and with full
awareness of what it's doing is giving away major
legislative powers to an agency. And so too here, the
point of the US Elections Clause clear statement rule is
make sure that Missouri made a conscious choice to strip
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the General Assembly of redistricting authority. And if
Missouri had made that choice, it would have set up a
sensible, logical system. The Legislature would have
provided long ago, you know, when the 1945 Constitution was
adopted for voters to be able to see pictures. But if this
vote goes forward, it's Jjust a blind vote where voters will
not have almost any of the information that they need to
make an informed choice.

But the absurdity goes deeper than that, and I
do hope my friend will address this when he comes back up
there, if plaintiff is right, that Article III, Section 49
of the Missouri Constitution authorizes a referendum on a
congressional map, it follows, I think, that political
entities can do redistricting by initiative petition, too.
You don't need to wait for the Legislature to act.

You know, if you've got a couple million dollars
to spare, and you're a politically powerful group, you can
just put a map on the statewide ballot in this first
instance. I mean, there's no reason to think that we might
not get six or seven maps every cycle in Missouri, and
voters will have 100-word summary statements and no
pictures to choose between them.

I mean, the fact that this has never happened in
Missouri, or any other state, as far as I can tell, despite
the strong political incentive to do this, strongly
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reinforces that Missouri never made the conscious choice to
go down this path in the first place. You know, if you end
up in that sort of crazy place with your argument, that's a
sign that somewhere along the way one of your premises is
wrong and that's true with plaintiff here.

I would like to address a few of plaintiff's
counter arguments on Ask 1. First, you know, so he didn't
make this argument today before the Court, and so I'm not
going to dwell on this, but I do need to put this on the
record for issue preservation purposes. So in his brief,
which was filed last evening, plaintiff asserted that the
Secretary cannot reject proposed referenda on federal
constitutional grounds. That the Secretary is limited to
considering the Missouri Constitution.

A federal court already held directly otherwise
in a case involving exact the same parties here, and the
exact same lawyers. Mr. Hatfield and I argued this issue
in front of Judge Bluestone in the US District Court for
the Eastern District of Missouri. He held that the
Secretary can consider the federal constitution when
issuing a certificate of sufficiency. And, in fact, Judge
Bluestone found that von Glahn himself expressly conceded
that point and would be waived from arguing otherwise --
that he waived any arguments otherwise in the future.

So I would like to hand your Honor a copy of
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Joint Exhibit 8, which is Judge Bluestone's opinion. I've
highlighted -- it's in the introduction of the opinion
where Judge Bluestone highlights the concession that von
Glahn made.

And so the reason I bring this up is if this
argument 1is presented on appeal, and they haven't argued it
today before the Court, but if it's presented on appeal,
its waiver and judicial estoppel would bar them from making
this point.

May I approach, your Honor?

THE COURT: You may. Thanks.

MR. CAPOZZI: In any event, Judge Bluestone
addressed the argument on the merits. Cases like, you
know, Electric Cooperative v Kander are judicial ripeness
doctrines. They are jurisdictional. They apply to the
courts. They don't limit the Secretary. The statute says
that the Secretary has to consider compliance with the
Missouri Constitution. The Missouri Constitution says that
anything done pursuant to it has to be consistent with the
United States Constitution. $So clearly, if a proposed
referendum is unconstitutional, the Secretary can reject it
as Judge Bluestone held in Missouri General Assembly v
von Glahn.

Next, plain-- you know, again, Plaintiff, we
heard from Mr. Hatfield, a lot of discussion of textualism
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and question about constitutional fair statement rules and,
you know, does this exist under the Elections Clause, but
eventually he seemed to get around to recognizing that,
yes, there is actually a clear statement rule under the
Elections Clause.

He acknowledged the Gradwell decision, which is
directly on point. But he attempts to distinguish it by
saying, well, that's about Congress. Congress is subject
to the clear statement rule, but nobody else. But that
seems curious to me, because if you read the Elections
Clause in the US Constitution, it sets a default rule that
rules for federal elections shall be prescribed in each
state by the Legislature thereof, but it recognizes an
exception. It recognizes a way to depart from the state
legislature having authority. It says: But Congress may
at any time by law make or alter such regulations those
made by the state legislature.

So Congress, an entity explicitly recognized in
the US Constitution as being allowed to take away the state
legislature's power. If Congress is subject to a clear
statement rule, why wouldn't everybody be, too, when they
are not even mentioned in the Elections Clause. So with
respect, I don't think my friend's distinction of Gradwell
works.

Finally, plaintiff suggest that, you know, even
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if there's a clear statement rule, that Missouri law
clearly does authorize referenda. He cites dictum from a
couple of other cases. The Toberman case doesn't address
this issue at all. There's nothing in Toberman suggesting
that you can have a referendum on a congressional map.
There is a stray sentence in Hearnes. This was not briefed
in that case. It is the most pure example of dictum. The
Federal Constitution issues were not raised or mentioned in
Hearnes.

And how do we know that the Missouri Supreme
Court has not actually resolved this question? Because in
Maggard, the Court went out of its way despite no party
asking it to, to expressly acknowledge that this is an open
question whether redistricting plans are subject to
referendum in Missouri. So Maggard itself tells us this is
an open question. If this was so obvious like my friend
suggests, I don't think the Missouri Supreme Court would
have done that.

Finally, plaintiff points to the fact that
Missouri had a referendum in 1922 on a congressional map.
There was no judicial review. There was no legal
challenge. There was no judicial review. This was done
before the current version of the Missouri Constitution,
which for the first time expressly vested the authority to
do federal congressional plans in the General Assembly.
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And I just want to point out a practical
difference that's important, too. You know, I was an
election lawyer before I moved out to Missouri, and I had
never heard of the idea of doing a referendum on a
congressional map. It is extremely rare in recent decades.
I mean, I'm not sure when the last time it happened in any
state. It happened at least a few times in the first part
of the 20th Century, and the practical reality was very
different back then.

If you did a referendum on a map back then, and
the map was voted down, what happens is that the state
would go to at-large congressional districts. You know,

you would have a state-wide vote, and you wouldn't have

district lines. You would just vote for congressional
districts based on the whole state. So it was actually a
pretty simple choice back then. Do you want district

lines, or do you want at-large representation? That's
actually a pretty easy, logical thing for voters to vote
on, but federal law now prohibits at-large congressional
districts, and so you can't do that anymore. So
necessarily you're choosing between the new map and the old
map. And once again, Missouri law is clearly not designed
to facilitate a vote on that question.

So that's the first ask. The Court should hold
that the Missouri Constitution does not permit referenda on
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congressional maps at least until the General Assembly or
the people make a clear choice to permit such votes.

I'1ll pause and see if your Honor has any
questions on that, and then I'll move to Ask 2.

THE COURT: I do not. Go ahead.

MR. CAPOZZI: Thank you, your Honor.

So plaintiff's second ask is they want the Court
to hold that a referendum petition freezes the
congressional map and forces the state to use an old
congressional map before the people vote. My friend didn't
spend that much time on this issue today, because I think
he understands that this is a profoundly anti-democratic
argument. The theory is that about 3.3 percent of
registered voters can force the state to temporarily use
their preferred map, even though the peoples' elected
representatives voted otherwise. Basically they want to
free two years with their preferred congressional map.

This is not democracy. It gives unsecondable power to any
political minority with about a million dollars to spare.

Now, we acknowledge that Article III, Section
52B says that laws where you have enough signatures and
they are certified, are frozen. That is what Article III,
Section 52B says. Maggard acknowledged that point as a
matter of state law. Contrary to what my friend suggested,
the court did not consider, let alone pass on any federal
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constitutional arguments. And our argument here, just to
be clear, because I think it was strong at the end of it,
is that the United States Constitution expressly preempts
Article III, Section 52B of the Missouri Constitution as

applied to federal congressional maps.

Freezing referred laws is perfectly fine in the
run-of-the-mill case, but when it comes to federal
congressional maps, the US Constitution requires a
different rule. Once again, the US Constitution says that
the state legislature has authority over redistricting.

Now, the US Supreme Court has recognized a few
exceptions to that, and one is the referenda. But there
was no freezing issue in that case. It was simply a
question whether you can have a majority vote in an
off-year cycle. This is very different. The US Supreme
Court has never so much as hinted that 3.3 percent of
registered voters in this state can strip the General
Assembly of its authority over redistricting. If that is
true, what is left of the Elections Clause. You might as
well write it out of the US Constitution. 1It's completely
annihilated. I'm confident the US Supreme Court would not
allow that.

In Moore versus Harper, which is their most
recent case on the Elections Clause, the US Supreme Court
reaffirms that the US Elections Clause is an important
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structural part of the Constitution. Its assignment of
redistricting authority to the Legislature is important,
and there is federal judicial review when a party claims
that a state action strips the state legislature of its
authority. So with respect, Moore versus Harper is a lot
more complicated than my friend suggests.

And again, I want to stop and think about the
consequences of plaintiff's theory if plaintiff is right on
this point. I think the consequence is pretty clear. If
the Court, you know, grants this second ask, every time
Missouri redistricts, the minority political party will
easily be able to phrase the redistricting map and force
the state to temporarily use the old map. Why wouldn't
you?

It only costs a couple million dollars to get
the signatures to put a referendum on the ballot.
Obviously, both major parties and a lot of minor parties,
you know, Democratic Socialists of American, the
Libertarian party, they can muster those kind of resources.
And if they submit a petition, the state is forced to use
an old map preferred by a small minority of Missourians
regardless of what the majority wants, regardless of any
statewide votes.

And if you think about how this can play out in
practice, imagine that this happens after the decenniel
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census, Missouri can easily gain or lose congressional
seats. That happened after the 2010 decenniel census. We
lost a congressional seat.

Imagine if the Legislature adopts a
congressional map with the correct number of seats, you get
a referendum petition, what happens then? Is the state
forced to use the old congressional map with the wrong
number of seats? Again, this just doesn't seem possible.

I mean, that just seems crazy to us, at least.

And so in this specific context, the text of the
US Constitution's Elections Clause should govern. The
Court should enforce the US Constitution. It should not
allow 3.3 percent of registered voters to strip the General
Assembly, even temporarily, of its redistricting power. No
precedent either in Missouri nor at the US Supreme Court
suggests that's possible. And if my friend is right on
that point, there will be nothing left of the US
Constitution's Elections Clause, which is important. It's
the structural guarantee in the US Constitution.

I'1ll close by discussing plaintiff's third ask,
which is, you know, it wants to force the Court to use a
different congressional map that it used during the primary
election. This request is quite literally unprecedented.
The state is unaware of any courts in any state, ever, that
has ordered a state to do this. And my friend did not cite
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any examples in his pretrial brief. And, in fact, the
State cited a host of cases finding a map illegal between
the primary and the general. That the courts said of
course you have to use the illegal map in the general
election. You can't change a map in the middle of the
election. Those are in our brief.

Now, in his trial brief, plaintiff says the
Court should just order the winners of the primary election
to run in different districts, you know, under the old map.
To start, it's not clear to me how plaintiff can propose
this. Plaintiff's legal theory is that House Bill 1 never
went into effect and that it was void last fall, which
would mean that the primary election is void. So I don't
understand how plaintiff can propose taking the winners
from the primary election.

But in any event, even assuming that problem
away, it would clearly violate federal law to force
hundreds of thousands -- I think that's the number the
opinion used, hundreds of thousands. Not millions. About
1.2 million people voted in the primary, but hundreds of
thousands of Missourians would have to vote for different
candidates in the general election, and for candidates they
no role no choosing in the primary election.

And consider Cole County, for example. In the
primary election, Cole County voters chose Rick Brattin and
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Emanuel Cleaver. Those are the two candidates chosen in
the primary election. If the Court grants plaintiff's
request, Cole County voters would be forced to choose
between two entirely different candidates, Bob Onder and
Bethany Mann. That is, again, profoundly anti-democratic
and would violate the US Constitution's right to vote. We
cited a bunch of federal constitutional right to vote cases
in our brief, but it seems pretty fundamental that you
can't just void a primary election.

Now, my friend says that this happens all the
time because people dye or candidates withdraw before the
general election. But that's obviously not the case here.
Missouri actually has a statute that governs that specific
situation. It's Section 115.343. And it says that when a
primary election is held, the winners of the primary
election shall -- use the word "shall" -- being the
candidates in general election. And then there are
enumerated exceptions for unusual cases where candidates
die or withdraw or, you know, that's the scenario my friend
was talking about. That is very different than just
forcing all of the candidates to run in completely
different districts than they ran in the primary election.

Once again, no court has ever ordered that so
far as we can tell. And, you know, my friend says, well,
that's just the inevitable consequence of textualism. You
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know, rule of law, follow the law where it may. But that's
not what the law is. The law recognizes that the issuance
of an injunction, especially when it involves an election,
is an equitable remedy where the judge has equitable
discretion.

The Missouri Supreme Court addressed this point
specifically in the Hadley decision. I was surprised my
friend did not discuss Hadley, because it's a very
important case from the Missouri Supreme Court. In Hadley,
the court was considering district lines that were found on
final judgment to be unconstitutional. And yet, the US
Supreme Court said you have to hold the election under
those lines. It is too close to the end of candidate
filing to make the change. I think it was five days before
the end of candidate filing in Hadley.

Candidate filing in Missouri for the 2026
general elections ended in March. That is why my friend
and lots of other litigants challenging the map filed
briefs in the Cole County Circuit Court, and Missouri
Supreme Court saying that the courts back in February or
March had to reach a final decision on the map because it
would be too late later to change the map under cases like
Hadley. And that's absolutely right. It is too late to
change the map. Hadley makes this an easy case.

You know, the Hadley Doctrine is a variant of a
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doctrine that exists in the federal courts, called the
Purcell Principle. And that has been adopted in a lot of
states as a matter of state law. Hadley itself actually
cited federal cases in the Purcell line of cases. Cited
Reynolds v Sims, which was really the first instance of the
federal Purcell Principle being applied. They said, yeah,
that's the law in Missouri.

And US Supreme Court held that it was too late
to change the congressional map for Texas. I believe it
was in November of 2025. It was in the middle of candidate
filing. I mean, candidate filing happens pretty early in
Texas. So almost 10, 9 months ago, the US Supreme Court
said it's too late to change the rules for the upcoming
2026 elections. If my friend was in federal court asking
for an injunction against using the map, that would be
deemed a frivolous request under well-established
precedent. And, frankly, it's pretty far out there under
Hadley, too. So Hadley prohibits the court from ordering
Missouri to use a different congressional map.

Now, in his brief he didn't really make this
argument today, but my friend's response to Hadley in his
brief was, you know, tough luck. The Secretary of State
should be blamed for all of this. You know, his unclean
hands. He can't invoke equitable doctrines like Hadley.
With all due respect, the Secretary of State followed state
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law to a T. There was a statutory deadline. He said for
months he would follow the statutory deadline, and he put
out the decision on the statutory deadline. There has
never been a claim that the Secretary violated state law,
and I'm aware of no case suggesting that a party can have
unclean hands when it follows the law to a T.

One final point on Ask 3, and again, I'm
surprised my friend didn't address this. It is
logistically impossible to change the map. I would like to
hand your Honor Joint Exhibit 28, which I didn't bring up
with me.

Thank you, Michael.

May I approach, your Honor?

THE COURT: You may. Thanks.

MR. CAPOZZI: Joint Exhibit 28 is the affidavit
of Tammy Brown, a Jackson County election official who has
been overseeing elections for about 25 years. She said
that it is literally impossible her election officials to
implement the old congressional map in advance of a general
election. You know, Missouri has an antiquated election
administration system, it locks.

Whenever there is an election held anywhere in
the state, and as she points out, there are special
elections being held between now and election day. And so
there won't be a chance to unlock the system to change the
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map. And so Ms. Brown says 1it's too late. The courts
cannot change the map.

Now, my friend introduced their own affidavit
from Brianna Lennon, Boone County Election Clerk. She does
not actually respond when she got to see a draft of
Ms. Brown's affidavit. And she doesn't actually respond to
any of the dispositive points. Doesn't dispute the point
about the election system locking. I think everybody
agrees that's how it works. And says, well, in Boone
County we programmed our map in kind of a special way. We
think we can switch back.

Well, with respect to Ms. Lennon, she doesn't
really know how things work in Jackson County. Tammy Brown
says that whatever they can do in Boone County, they can't
do in Jackson County. So once again, the Court has
equitable discretion in determining whether to give an
injunction, which is what plaintiff asks for. 1It's not
equitable to order the State to do something that is
technically impossible.

Therefore, at a minimum, the Court should
decline to order the State to use a different congressional
map for the 2026 general election.

Unless the Court has questions, the State
respectfully asks that the Court enter judgment in favor of
the defendant. And we did bring a proposed judgment for
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the Court. With your permission, I'll hand you a copy.

THE COURT: Yeah.

MR. CAPOZZI: I would ask the Court to watch out
for the staple on that. My assistant put a dangerous
staple in that document.

THE COURT: She's probably used her -- that
person is probably used to having thicker things that you
file.

MR. CAPOZZI: Exactly.

THE COURT: So with regards to these affidavits,
do you want the Court to just find both of them credible
and enter them into evidence?

MR. CAPOZZI: Your Honor, we would ask for a
actual finding that it is technically not feasible.

THE COURT: I don't think the Court can do that
without the witness being here, unless the parties would
stipulate that the affidavits are both credible and that
they'll be taken further for what they say.

MR. CAPOZZI: So I think both parties have
stimulated that there's no hearsay objections to either
Brown or Lennon. You know, I think we only preserved
relevance objections, so I think -- my friend can correct
me -- I think we can make that stipulation.

THE COURT: Are you willing to make that
stipulation?
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MR. HATFIELD: I would stipulate to anything but
credibility. The affidavits have been admitted and we
don't object to their admission.

THE COURT: I'm just wondering what the Court is
supposed to do with them if you're both going to argue over
what the other one's affidavit says.

MR. HATFIELD: Me too.

MR. CAPOZZI: Well, that's a fair point, your
Honor. But I guess my only suggestion would be that both
parties agree that they are admissible evidence.

MR. HATFIELD: Yes.

MR. CAPOZZI: The Court can, therefore, consider
for itself whether it deems it to be credible evidence or
not. That's within the discretion --

THE COURT: That's not the way trials work.

I'll just put them in the record.

MR. CAPOZZI: Understood, your Honor.

THE COURT: Mr. Ellinger, is that okay with you?

MR. ELLINGER: No objection, Judge.

THE COURT: Okay. They will become part of the
record.

Go ahead, Mr. Capozzi. I didn't mean to cut you
short.

MR. CAPOZZI: No. Unless your Honor has any
questions, I'll sit down.
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THE COURT: Okay. Thank you.

MR. CAPOZZI: Thank you, your Honor.

MR. HATFIELD: Judge, as you know, plaintiffs
have objected to the intervention of the three committees
and maintains that objection today. Ask you to reconsider
your ruling there and order that this party is not properly
before the court.

THE COURT: I think that objection is properly
preserved for an appeal.

MR. HATFIELD: Thank you.

THE COURT: To the extent it's raised again,
overruled.

Go ahead, Mr. Ellinger.

MR. GORE: Good morning, Your Honor. John
Gore --

THE COURT: I'm sorry. I didn't look up.

MR. GORE: Apparently you think I'm a lot better
looking than I am if you confused me with Mr. Ellinger.
Thank the for that. And I thank the Court for allowing me
to appear pro hac vice in this proceeding today.

I don't want to repeat what's in our brief or
what Mr. Capozzi just presented on behalf of the State. I
would like to start with four undisputed facts.

First, HB 1 was enacted by significant
majorities in the General Assembly. Second, HB 1 has been
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upheld by the Missouri Supreme Court in four cases:
Luther, Wise, Healey and Maggard. Third, HB 1 was already
used to conduct the August congressional primary election.
And 4th, 1.2 million Missouri voters cast their ballots in
the August primary election for congress.

Plaintiff's theory is that five percent of the
voters in two-thirds of congressional districts in the
state, so approximately 3.3 percent of voters statewide can
suspend HB 1 and the General Assembly's plan. And now asks
the Court to set aside the General Assembly's plan, which
has already been used and upheld, and move hundreds of
thousands of Missouri voters into new districts for the
general election.

Your Honor, it's difficult to imagine any kind
of judicial order that would cause more widespread voter
confusion or erosion in confidence in the integrity of this
State's elections than the relief plaintiff seeks.

Fortunately, plaintiff's claim foreclosed by
both Missouri and federal law. And the relief requested
also is foreclosed by federal law and by the equitable
principles that were then recognized by the Missouri
Supreme Court in Hadley, and by the US Supreme Court in the
Purcell line of cases.

As Mr. Capozzi explained, there's no clear
statement in the Missouri Constitution extending the
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referendum to congressional redistricting. In fact, the
plain language of the Missouri Constitution is to the
contrary. I want to read a provision of the Constitution
that's cited in the briefs. Article III, Section 7H of the
Missouri Constitution states: No redistricting plan shall
be subject to the referendum, period. That plain text
covers all redistricting. It has no textual limit. It's
not limited to senate redistricting or house redistricting
or redistricting by a commission. On its face, it covers
congressional redistricting and says, no redistricting plan
shall be subject to the referendum.

To be sure Section 7H appears in Section 7,
other provisions of which do address senate redistricting.
But that placement in Section 7 reflects the impetus for
Section 7H which was to overrule the Missouri Supreme
Court's extension of the referendum to senate redistricting
in the Gordon versus Becker case in 1932, but that
placement cannot overrule 7H's plain text and it does not
define the scope of 7H's plain text.

In all events, reading Section 7H by its plain
terms to cover congressional redistricting is at least
reasonable. So this Court should adopt that construction
and resolve any doubt in favor of the General Assembly and
HB 1 and against potential nullification of HB 1 by
referendum.

58

INd TS:20 - 9202 ‘T2 1snbny - I4NOSSIN 40 LINOD INILNS - P3|id Aj[ediuoiios|3



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1322a

Let me next address the three cases from the
United State Supreme Court that Mr. Hatfield talked about
today. He talked about Hildebrant, Smiley versus Holm, and
Moore versus Harper. Smiley and Moore do not address the
question directly of whether a referendum provision can be
applied to a congressional redistricting plan. That issue
was not presented in those cases. Those cases are merely
interpreting what the Supreme Court held in Hildebrant in
1916. So Hildebrant is where all the action is.

The Ohio Constitution at issue in Hildebrant did
not have a provision like Article III, Section 7H of the
Missouri Constitution, did not have a provision which
exempted congressional redistricting from a referendum or
any redistricting at all.

It also did not address whether Ohio's
referendum provision comported with the Elections Clause.
There was an Elections Clause issued presented in
Hildebrant, but it wasn't about the Ohio statute or the
Ohio provision. It was about a separate enactment of
Congress which is implicated in that case. And whether
that enactment comported with Congress's authority under
the residual provision of the Elections Clause.

It also arose in a different time in the Supreme
Court juris prudence before the One Person One Vote
requirement and other federal requirements requires states

59

INd TS:20 - 9202 ‘T2 1snbny - I4NOSSIN 40 LINOD INILNS - P3|id Aj[ediuoiios|3



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1323a

to have aqui populus single member districts to conduct
their elections. At a minimum Hildebrant lends no support
to plaintiff's request to change the plan now after

1.2 million Missouri voters have already cost their ballots
in the primary and in the few weeks leading up to the
general election.

Hildebrant itself arose in a non-election year.
It did not arise between a primary election and a general
election. And it also did not address this equitable
principle in Hadley and Purcell. It didn't have any
occasion to examine whether the election was too close in
time and too closely impending to preclude judicial relief.
Here, that's obviously the case.

In Hadley, candidate qualification was ongoing.
In the Abbott case that Mr. Capozzi referenced, candidate
qualification was still ongoing and the primaries were
months away. And still the courts held that it was too
late in time for courts to issue a judicial relief,
changing the rules of the election or changing the
districts in which voters would vote.

If that's true months before a primary election,
it's certainly true now weeks after the primary election
and only up to a general election, particularly given the
evidence in the record that it's impossible to change
voters in the statewide voter registration system and
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assign them to new districts.

And finally, I just want to point out that one
of plaintiff's argument actually concedes this case away.
We heard it again today and it's in the plaintiff's trial
brief that disputes under the Guarantee Clause are
nonjusticiable political questions. Well, what the
Political Question Doctrine means is that the issue is
committed to the political branches, the executive and the
Legislature.

The Secretary addressed the Guarantee Clause as
part of his decision on the referendum petition. He raised
it in part that the referendum violates the Guarantee
Clause as part of his independent obligation to adhere to
that clause, which according to plaintiff's own argument,
is committed to political branches and political actors
like the Secretary. That reasoning alone is sufficient to
sustain the Secretary's action. So on the plaintiff's
assertion that the question is nonjusticiable, there's no
dispute for this Court to resolve.

So for all of these reasons, the Court should
dismiss the petition, in addition to all of the reasons
we've laid out in our brief, and the State has laid out in
its brief and as presented today, the Court should enter
judgment for the defendant.

Happy to answer any questions the Court may
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have.

THE COURT: No, thank you, sir.

MR. GORE: Thank you, your Honor.

THE COURT: Mr. Hatfield?

MR. HATFIELD: Your Honor, unless the Court
directs me otherwise, I'm just going to go through a couple
of the argument that you just heard.

So I wanted to start back where Mr. Capozzi
started and said -- I wrote this down, so I apologize if my
notes are incorrect, but this is what I've got. We need
conclusive evidence of a clear choice by Missouri to
subject congressional redistricting to referendum. I don't
know how much more clear we can get. When I tell my kids,
you may not have any snacks before dinner, and I walk in
and my daughter is eating an Oreo, I don't listen to, well,
you didn't specify Oreos. I said "any". The Constitution
says "any". It's very clear.

By the way, the Ohio case that's been talked
about a little bit, their language is very similar that the
US Supreme Court talked about.

Next, Mr. Capozzi showed you the ballot title.
He said, well, consequentialism. Surely your Honor can't
read the Constitution in its plain and ordinary meaning
because look at this ballot title, how are people going to
figure this out? There aren't even pictures for these poor
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voters. Couple of problems there.

First of all, Legislature can fix that tomorrow.

The statutes, as your Honor knows on ballot titles, are
nothing but statutes. So i1if the Legislature wants to say
put pictures on a ballot title, they can do that. If
Legislature wants to have a longer ballot title, they can
do that. Whether there's a ballot title, or what it says,
doesn't change the plain meaning of the Constitution as to
whether there's a referendum.

Similarly, Mr. Capozzi said when it comes to
Chapter 116 and how the timelines don't really work, I
wrote down, If the Legislature had made that choice -- or
if Missouri had made that choice, Legislature would have a
sensible, logical system. Now, I know I'm a little long
here in the tooth. I've been around for a while, but to
assume our Legislature would make a logical choice is a
major fallacy. Has nothing to do with what the

Constitution says.

Number 2 -- or next, he says if the plaintiff is

right, then you can do congressional districts by
initiatives as well. I think he can. But that's not what
we're doing here. We are not replacing the Legislature's
authority with initiatives in this case. That's a
different case. And this is a fundamental flaw in the
State's argument today.
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No one is proposing a congressional map oOr
asking the Court to adopt a congressional map that was not
approved by the legislature. The legislature drew a map in
2022. It is the law today. The legislature tried to do
another map in 2025. The question is which of those two
legislatively-drawn congressional districts will be used.

Maggard has already answered that question. We
just decide whether the referendum is sufficient. If it
is, we use the maps that the state legislature draw in '22.
If it's not sufficient, we use the maps the state
legislature drew in 2025.

Next -- well, I just want to comment on the
statement that, you know, Missouri hasn't done a lot of
referenda and it's not a very common thing. Well, you know
why? Because we're in a very uncommon situation. Missouri
usually redistricts at the decenniel digest every 10 years.
Big political fight, big political battle, and we come to
some agreement on that. And then maybe there's a federal
case on it, whatever. We're not doing that. This is an
unusual situation.

As you know from the Luther case, 4 to 3, the
Missouri Supreme Court has ruled that the legislature can
redistrict other than at decenniel census. This is
different than what's ever happened before in the history
of Missouri.
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So then I think I warned you what you were going
to hear was a long discussion of consequentialism and
that's what you heard. Well, Judge, you cannot read the
language the way it says and allow a referendum on an act
of the General Assembly because look at the consequences.
Their complaint is with the Missouri Supreme Court and
that's where they need to take it.

If they want to ask the Supreme Court to reverse
Maggard, they can do that. But your Honor should not,
arguably cannot reverse Maggard. No one is happy with
Maggard. We didn't like it either. We thought Maggard
should have said that the thing was -- that House Bill 1
was suspended on the day the signatures were turned in
because that's how we read the law. The Supreme Court
didn't give us what we wanted either, but to just let you
know what's really going on here, this is the Attorney
General's letter.

These are her words: Maggard held that if a
referendum petition's filing is ultimately determined to be
sufficient, then the challenge legislation never went into
effect under Article III, Section 52B. That's the Attorney
General describing Maggard. Next she says: This would
have disastrous consequences in the context of the
congressional map. She says it right there in that
sentence. They disagree with Maggard. They disagreed with
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the holding of Maggard. That's fine. Again, I didn't
really like it either, but we're all stuck with it, and
that's where we are. And the consequences of it have
already been decided.

So there was a discussion, and I think it's an
interesting question, when you have a constitutional
provision that says you've got to -- the legislature has to
redistrict every 10 years, and you've got another one that
says you have a referendum, you know, can we catastrophize
and figure out scenarios where that would be a problem?
Yeah, I think we can all come up with catastrophes on that.
That's not what's going on here.

We are not looking at a decenniel redistricting
that is required by the Missouri Constitution. This is an
off cycle, if you will. This is a 2025 redistricting. If
there was a referendum on a decenniel census, the State
would have different -- I think still losing -- but
different arguments than they have today. That's not what
we're doing here.

And this is another fundamental premise that I
want to make clear: We seek no orders from your Honor
about who the primary candidates are, about what should
happen with the primary, and how the general election
should be conducted. Save this. The Missouri Supreme
Court says that House Bill 1 was never in effect and was
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never the law if the petition is sufficient. We just ask
you to confirm that.

The Secretary -- on consequentialism, we have a
long section in our brief. Mr. Capozzi referred to our
request for equitable remedy, I'm not sure that's really
right. It's just the consequences of what the Supreme
Court said. But to the extent it is an equitable remedy,
the Secretary of State caused this problem.

Someone said, I think Mr. Capozzi said, he's
never heard of a case where someone followed the law and
then was denied the equitable remedy. We cited in our
brief, it's the Cape Girardeau case. I believe it's also
called Purcell, which is a little confusing, but in that
case someone followed the law, moved to go into closed
session, and then brought suit against the body he was a
member of for going into closed session. And Judge Russell
said, you can't do that. So we've got a similar situation.
This is his fault.

Okay. Mr. Gore gave you a new argument. He
said that under -- that we hadn't heard yet. He said under
Article III, Section 7H, no redistricting plan shall be
subject to the referendum. The textualism has been thrown
in the trash today. That sentence, No redistricting shall
be subject -- plan, no redistricting plan shall be subject
to the referendum, applies clearly to redistricting plans.
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Right above that on the same page, at least in
my book, in Section D, we learn what a redistricting plan
is. That is the bipartisan independent commissions filing
with the Secretary of State of a tentative redistricting
plan for the state legislature and -- I'm sorry -- for the
state legislation. That's that bipartisan thing, and I
think Mr. Ellinger was a member of at one point. That's
what that's called, a redistricting plan. It is not an act
of the General Assembly.

I think actually this is really helpful to us.
The Constitution says redistricting plans drawn by
bipartisan commissions not subject to referenda, they could
have said that about congressional redistricting, and they
didn't.

The other -- you know, we had this argument
yesterday about the Guarantee Clause, I think this is the
last point I want to make. The Guarantee Clause is a
political question, therefore, the Secretary of State can
just do whatever he wants because it's a political
question. I think we're -- maybe I need to articulate this
better.

The Secretary of State's decision here is
entitled to no deference. Certainly not on whether the
Missouri Constitution somehow violates the Guarantee Clause
of the US Constitution. You are here to determine yourself
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whether this petition is sufficient. That's what 116.200
says. You can't consider the Guarantee Clause in making
that decision. So it's not a factor that should go into
sufficiency. And once we move to the Court, it's a
decision for you to make as to whether this petition is
sufficient.

So, Judge, we'd ask you to -- I'm happy to
answer questions, but we would ask you to stick to the
plain language of the Constitution, rule that "any" means
"any" act of General Assembly, and this is one. We have
our own proposed Jjudgment.

May I approach?

THE COURT: Yeah.

MR. HATFIELD: Thank you, your Honor.

THE COURT: Thank you.

Mr. Ellinger, or Mr. Gore, do you guys have one
ready to go yet?

MR. ELLINGER: We can have it to you by noon,
Judge. We just didn't bring paper copies with us.

THE COURT: That's fine.

Anything else from any of the parties?

MR. HATFIELD: Not for plaintiff, your Honor.

Thank you.

MR. CAPOZZI: Your Honor, the only thing I would

like to say, if I may, in response to what Mr. Hatfield
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said, 1s the Maggard decision does not address almost any
of the things my friend claims it did. It was about the
question of whether submitting signatures automatically
freezing it out.

The Court did not address the Hadley decision,
did not address the Purcell Principle, did not address the
Elections Clause, did not address the freezing question.
And, in fact, expressly reserved the question of whether
you can do a referendum on a federal congressional map.

So that's the only point I would make, otherwise
the State would rest.

THE COURT: I think all we have to do is wait,
and they will.

Anything else from any of the parties?

MR. HATFIELD: No, your Honor.

THE COURT: Okay. I'll get a decision out here
very quickly, and we'll be in recess until then.

(HEARING WAS CONCLUDED.)
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