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PER CURIAM. 

Seventeen years after William Frances Silvia, was sentenced to 

death for capital murder, Governor Ron DeSantis signed his death 

warrant and set his execution date for August 18, 2026.  Though he 

validly waived postconviction proceedings and discharged counsel 

in 2012, Silvia, through the same counsel that represented him in 

2012—Capital Collateral Regional Counsel - Middle Region (CCRC-

M)—filed a postconviction motion challenging his warrant.  That 

motion was summarily denied, in part because of his prior waiver.  

For the reasons that follow, we affirm the postconviction court’s 
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order and deny Silvia’s request for oral argument and motion for 

stay.1, 2  

I. 

On September 22, 2006, Silvia murdered his estranged wife, 

Patricia Silvia, and attempted to murder her mother, Betty 

Woodard.  As we detailed in Silvia v. State (Silvia I), 60 So. 3d 959, 

963-64 (Fla. 2011), Silvia had become homeless and lost his job, 

while Patricia and her two minor children from a previous marriage 

moved into the home of her mother and stepfather.  On September 

22, Silvia went to that home and, after arguing with Patricia, 

retrieved a shotgun from his vehicle and fired a total of seven shots, 

shooting both Patricia and her mother, Betty, in the head.  Only 

Betty survived.  Silvia also shot at the house and fired two rounds 

in the air while other people—who were there for a cookout—were 

around, including Patricia’s minor son.  Silvia later confessed to law 

enforcement that he shot Patricia “because she spent all of their 

money and then started dating her ex-husband.”  Id. at 964.  

 
1.  We have jurisdiction.  See art. V, § 3(b)(1), Fla. Const. 

2.  Silvia also filed a motion for stay of execution in case 
number SC2009-0220, which we also deny today by separate order.   
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Following the guilt phase, the jury convicted Silvia of one 

count of first-degree murder and one count of attempted first-

degree murder.  Id.  During the penalty phase, the State proved 

three aggravating factors, that Silvia: (1) has a prior violent felony; 

(2) created a great risk of death to many persons; and (3) committed 

the murder in a cold, calculated, and premeditated manner.  The 

jury voted 11-1 for the death penalty, and the trial court sentenced 

Silvia to death.  Id. at 966-67.    

We affirmed Silvia’s convictions and death sentence on direct 

appeal.  Id. at 963.  

Silvia’s postconviction history is brief.  In 2012, based on 

Silvia’s pro se letter to the circuit court—which was treated as a 

motion to dismiss his postconviction proceedings under Florida 

Rule of Criminal Procedure 3.851(i)—Silvia waived his right to 

postconviction proceedings and discharged counsel before counsel 

could finish discovery and file an initial motion challenging his 

judgment and sentence under rule 3.851(d).  Silvia v. State (Silvia 

II), 228 So. 3d 1144 (Fla. 2013).  Before granting Silvia’s request to 

waive his postconviction proceedings and discharge counsel, the 

circuit court conducted a detailed colloquy and advised Silvia that 
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he would be permanently giving up any right to take advantage of 

any changes that may occur in the law, which Silvia said he 

understood.  He also acknowledged that he still wished to waive 

postconviction counsel and postconviction proceedings even though 

his waiver would make him immediately eligible for a warrant.  His 

counsel, CCRC-M, sought review, and this Court upheld the validity 

of Silvia’s waiver and his right to discharge counsel.  Id. at 1145-46.  

 Notwithstanding his waiver, several years later, Silvia filed a 

postconviction motion seeking relief under Hurst v. State, 202 So. 

3d 40 (Fla. 2016), receded from in part by State v. Poole, 297 So. 3d 

487, 507 (Fla. 2020), based on his nonunanimous penalty phase 

jury recommendation for death.  See State v. Silvia (Silvia III), 235 

So. 3d 349 (Fla. 2018).  Although the circuit court granted Silvia a 

new penalty phase, this Court reversed on appeal and reinstated 

Silvia’s death sentence, reasoning that “Silvia’s valid postconviction 

waiver, which included his understanding that ‘he was losing 

permanently his right to take advantage of any changes that may 

occur in the law,’ preclude[d] him from claiming a right to the 

benefit of Hurst.”  Id. at 351-52 (quoting Silvia v. State, 123 So. 3d 

1148 (Fla. 2013) (table)). 
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The following year, Silvia filed a demand for additional medical 

records pursuant to Florida Rule of Criminal Procedure 3.852(i), 

which the circuit court dismissed as premature.  Silvia v. State 

(Silvia IV), No. SC2019-1778, 2020 WL 901912 (Fla. Feb. 25, 2020) 

(appeal voluntarily dismissed).   

Finally, in 2022, Silvia filed an amended motion to appoint 

federal habeas counsel pursuant to 18 U.S.C. § 3599(a)(2) in the 

Tampa Division of the United States District Court for the Middle 

District of Florida.  Silvia v. Sec’y, Dep’t of Corr., No. 8:22-cv-1365 

(M.D. Fla. June 15, 2022).  The case was later transferred to the 

Orlando Division where it was dismissed without prejudice to give 

Silvia “the opportunity to seek the reappointment of postconviction 

counsel in the state courts and to attempt to litigate exhaustible 

claims in the state courts.”  Silvia v. Sec’y, Dep’t of Corr., Order, at 

3, No. 6:22-cv-1125 (M.D. Fla. Mar. 18, 2024). 

On May 5, 2022, Silvia became eligible for postconviction 

counsel despite his 2012 discharge of counsel.  See Fla. R. Crim. P. 

3.851(i)(11) (“For cases where counsel was discharged before May 5, 

2022, collateral counsel eligible under rule 3.112 must be 

appointed.”); In re Amends. to Fla. Rule of Crim. Proc. 3.851, 351 So. 
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3d 574, 575-76 (Fla. 2022) (“[N]ew subdivision (i)(11) provides that 

collateral counsel must be appointed in cases for which motions 

under subdivision (i) were granted prior to the effective date of these 

amendments, i.e., where counsel was previously discharged.”).   

On July 17, 2026, Governor DeSantis signed a warrant 

scheduling Silvia’s execution for August 18, 2026.  CCRC-M was 

appointed to represent Silvia and proceeded to file demands for 

public records pursuant to rule 3.852.  In his demands, Silvia 

sought records from the Florida Department of Corrections (FDOC) 

concerning the lethal injection protocols and, specifically, 

information on whether FDOC had a shortage of the first drug 

administered in the protocol, etomidate, and whether its supply of 

etomidate had expired.  He also demanded records from the 

Executive Office of the Governor, specifically seeking internal 

communications concerning how he came to be selected as the next 

warrant candidate given that his counsel was currently 

representing another active warrant defendant, Dominick 

Occhicone.  The postconviction court denied these requests.3  

 
 3.  Silvia does not challenge these rulings on appeal. 



 - 7 - 

CCRC-M then filed a successive postconviction motion under 

rule 3.851(h), raising two claims.  First, counsel argued that the 

timing of Silvia’s warrant—while CCRC-M was representing 

Occhicone in his active death warrant—violated Silvia’s Eighth and 

Fourteenth Amendment rights, his corresponding rights under the 

Florida Constitution, and his “statutorily created right to counsel 

during postconviction hearings,” whose assistance he argued must 

be effective.  Second, counsel argued that an alleged shortage of 

etomidate will violate Silvia’s Fourteenth Amendment right to equal 

protection and to be executed in the same manner as other death 

row inmates, as well as his right to due process.   

Following a Huff4 hearing on July 29, 2026, the postconviction 

court summarily denied Silvia’s rule 3.851(h) motion, holding first 

that because Silvia validly waived all postconviction proceedings in 

2012, his current motion was procedurally barred.  The 

postconviction court alternatively considered each claim but found 

them to be legally insufficient or meritless. 

 Silvia now appeals the summary denial of his two 

 
4.  Huff v. State, 622 So. 2d 982 (Fla. 1993). 
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postconviction claims.  For the reasons explained below, we affirm 

the postconviction court’s order and deny all other relief.  

II. 

Our review of an order summarily denying a successive rule 

3.851 motion is de novo.  See Rogers v. State, 409 So. 3d 1257, 

1262 (Fla.), cert. denied, 145 S. Ct. 2695 (2025).  Summary denial 

is appropriate if “the motion, files, and records in the case 

conclusively show that the movant is entitled to no relief.”  Id. 

(quoting Zack v. State, 371 So. 3d 335, 344 (Fla. 2023)).  A 

postconviction court may also summarily dismiss claims that are 

procedurally barred.  See id. (citing Zack, 371 So. 3d at 344, and 

Fla. R. Crim. P. 3.851(e)(2)). 

A.  

We first address Silvia’s 2012 waiver.  We agree with the 

postconviction court’s conclusion that Silvia was permanently 

barred from collaterally attacking his judgment and sentence and 

availing himself of new developments in the law, see Silvia II, 228 

So. 3d at 1145-46; Silvia III, 235 So. 3d at 351-52, including any 

favorable language in the comments concerning the 2022 

amendments to rule 3.851(i), despite the requirement that he now 
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be given counsel under rule 3.851(i)(11).  However, at Silvia’s July 

29 Huff hearing, the State agreed that Silvia could raise certain 

claims “solely attributing to the execution process.”  To the extent 

Silvia’s two postconviction claims are limited to the circumstances 

of the execution process, we address these claims.  

B.  

Claim 1 

Silvia first asserts the postconviction court erred in summarily 

denying his claim concerning the timing of the warrant and its 

impact on CCRC-M’s ability to effectively assist him while already 

assisting another defendant under an active death warrant, 

Occhicone.  While Silvia acknowledges on appeal that there is no 

federal constitutional right to the effective assistance of 

postconviction counsel, he asserts that he has a state statutory 

right to effective assistance as evidenced by the requirement in 

section 27.711(12), Florida Statutes, for “quality representation,” 

and the 2022 comments to the rule 3.851(i) amendment requiring 

competent counsel under Florida Rule of Criminal Procedure 3.112.  

He further argues that the deprivation of dedicated, effective 

counsel violated his Fourteenth Amendment and corresponding 
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Florida constitutional rights to due process and access to courts.  

We rejected a nearly identical claim in Barwick v. State, 361 

So. 3d 785, 790 (Fla. 2023) (“Barwick also alleges that the thirty-

day warrant period and the difficult attendant circumstances 

identified by Barwick made it impossible for postconviction counsel 

to provide effective assistance, thereby violating what he claims is 

his ‘statutory right to effective postconviction counsel.’ ”).  There, we 

explained that the reference to “quality representation” in section 

27.711(12)5 “does not create a right to effective assistance of 

postconviction counsel” given the other provisions in chapter 27 

 
 5.  Further, the requirement under section 27.711(12) applies 
only to private counsel.  See § 27.710(2), Fla. Stat. (providing that 
private counsel seeking to become registry counsel for capital 
postconviction proceedings “must certify on an application provided 
by the executive director that he or she satisfies the minimum 
requirements for private counsel set forth in s. 27.704(2)”); 
§ 27.711, Fla. Stat. (setting out duties and limitations of attorney 
appointed as registry counsel under subsections (2), (8), (9) and 
(11); addressing payment of fees to private counsel by the Justice 
Administrative Commission under subsections (3)-(7) and (13); and, 
under subsection (12), requiring the court to monitor “the 
performance of assigned counsel to ensure that the capital 
defendant is receiving quality representation” and ensure registry 
counsel has not engaged in fraudulent billing, attempted to solicit 
further compensation from the defendant, failed to “meet 
continuing legal education requirements,” etc.).  
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that “expressly prohibit capital defendants from raising claims of 

ineffective assistance of postconviction counsel or otherwise 

challenging the adequacy of their postconviction representation.”  

Id. at 790-91 (citing §§ 27.711(10), .7002(1), (2), Fla. Stat.).  We also 

clarified in Barwick that the statutory right to counsel means only 

that “a defendant be represented by an attorney during 

postconviction proceedings.”  Id. at 791 (quoting Asay v. State, 210 

So. 3d 1, 28 (Fla. 2016)).  Thus, we denied Barwick’s claim, 

concluding that “a claim of ineffective assistance of postconviction 

counsel does not provide a valid basis for relief.”  Id.; see also 

Jennings v. State, 422 So. 3d 107, 118 (Fla.), cert. denied, 146 S. 

Ct. 402 (2025). 

As to the 2022 amendments and rule 3.112, these sources 

reflect that postconviction counsel must be competent—that is, an 

attorney meeting minimal requirements to competently handle 

capital postconviction proceedings.  See In re Amends. to Fla. Rule of 

Crim. Proc. 3.851, 351 So. 3d at 575-76 (“[N]ew subdivision (i)(11) 

provides that collateral counsel must be appointed in cases for 

which motions under subdivision (i) were granted prior to the 

effective date of these amendments, i.e., where counsel was 
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previously discharged.  As always, postconviction counsel must 

meet the minimum requirements set forth in Florida Rule of 

Criminal Procedure 3.112 (Minimum Standards for Attorneys in 

Capital Cases) . . . .”); Fla. R. Crim. P. 3.112(a) (“The purpose of 

these rules is to set minimum standards for attorneys in capital 

cases . . . .  Counsel in death penalty cases should be required to 

perform at the level of an attorney reasonably skilled in the 

specialized practice of capital representation, zealously committed 

to the capital case, who has had adequate time and resources for 

preparation.”); Fla. R. Crim. P. 3.112(k) (providing minimum 

requirements specifically for lead counsel in capital postconviction 

cases, requiring counsel be a member of a bar in good standing for 

at least five years, have three years’ experience in postconviction 

litigation, and have handled a combined total of five capital 

proceedings with at least two in capital postconviction proceedings).   

Here, Silvia’s statutory right to counsel was satisfied by the 

appointment of CCRC-M.  CCRC-M is a statutorily created office 

established for the very purpose of providing competent capital 

postconviction counsel.  See §§ 27.701, .704(1), Fla. Stat. (creating 

the three CCRC regional divisions to handle capital postconviction 
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representation; permitting CCRC to appoint full-time assistant 

counsel to handle postconviction proceedings so long as counsel 

meets minimum requirements, including participation in “at least 

five felony jury trials, five felony appeals, or five capital 

postconviction evidentiary hearings or any combination of at least 

five of such proceedings”). 

Thus, Silvia was afforded his statutory right to competent 

postconviction counsel through the appointment of CCRC-M.  And  

CCRC-M did not cease being competent to handle postconviction 

proceedings because it was simultaneously representing two 

defendants under active warrants.   

We also rejected a materially similar due process argument to 

Silvia’s in Barwick.  There, Barwick’s due process claim also 

depended on the recognition of a statutory right to effective 

assistance of postconviction counsel in order to argue that his due 

process rights were violated based on the compressed thirty-day 

warrant schedule.  361 So. 3d at 790.  We rejected this claim 

because Barwick was given notice and an opportunity to be heard.  

Id. 

We likewise reject Silvia’s due process claim.  Silvia was 
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afforded notice and an opportunity to be heard.  And Silvia was 

appointed competent counsel who accessed the courts on his 

behalf.  See Zakrzewski v. State, 415 So. 3d 203, 210 (Fla.) 

(rejecting claim that death row inmate was deprived access to 

courts based on thirty-day warrant period overlapping with Fourth 

of July holiday and pendency of another death row inmate’s 

execution), cert. denied, 146 S. Ct. 57 (2025).   

And we have repeatedly held that “an expedited warrant 

litigation schedule does not deprive a defendant of his right to due 

process.”  Jennings, 422 So. 3d at 119 (citing Windom v. State, 416 

So. 3d 1140, 1150 (Fla. 2025)); see also Zakrzewski, 415 So. 3d at 

211 (rejecting claim that expedited process of warrant litigation 

deprived defendant of his due process rights). 

To the extent Silvia challenges the Governor’s absolute 

discretion on when to sign a warrant, this Court has long rejected 

similar challenges.  Tanzi v. State, 407 So. 3d 385, 393 (Fla.) 

(rejecting challenge to timing of death warrant, noting “[w]e have 

long recognized the Governor’s authority and discretion when 

signing death warrants”), cert. denied, 145 S. Ct. 1914 (2025); Valle 

v. State, 70 So. 3d 530, 551-52 (Fla. 2011) (declining to “second-
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guess” Governor’s discretion in when to sign a warrant (citing 

Marek v. State, 14 So. 3d 985, 998 (Fla. 2009))).  We continue to 

reject Silvia’s similar challenge here. 

Finally, we find no error in the postconviction court’s rejection 

of Silvia’s argument that the timing of the warrant violates his 

Eighth Amendment right to be free from cruel and unusual 

punishment, or that a manifest injustice will occur based on the 

timing of his warrant and Florida’s recent executions of the elderly 

and now of Silvia, who is in a wheelchair.  First, these arguments 

are predicated on Silvia’s meritless claim that he was deprived of 

the effective assistance of postconviction counsel.  Second, Silvia 

waived any collateral attack on his sentence, agreeing on the record 

in Silvia II that he understood he was immediately warrant eligible.  

Cf. James v. State, 404 So. 3d 317, 328 (Fla.) (denying habeas 

claim, reasoning that “James’s effort to introduce recent brain 

scans to challenge his 2003 postconviction waiver is improper 

where that waiver was upheld in 2008 based on a finding that the 

waiver was knowingly, voluntarily, and intelligently made”), cert. 

denied, 145 S. Ct. 1351 (2025).  We have also rejected similar 

arguments based on physical infirmities.  Id. at 325 (“[W]e agree 
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with the circuit court that even in light of James’s allegations 

relating to cognitive and physical issues and other hardships, 

James’s death sentence does not constitute cruel and unusual 

punishment.”).  Finally, we have declined to excuse a procedural 

bar based on a claim of manifest injustice related to a physical 

infirmity.  See Bates v. State, 416 So. 3d 312, 320 (Fla.) (rejecting 

request to “excuse the procedural bars and grant . . . relief to avoid 

a manifest injustice” based on a claim that evidence of organic 

brain damage was inadequately considered during defendant’s 

second penalty phase; also finding no manifest injustice based on 

the record and precedent (citing Owen v. State, 364 So. 3d 1017, 

1026-27 (Fla. 2023); Dillbeck v. State, 357 So. 3d 94, 105 (Fla. 

2023))), cert. denied, 146 S. Ct. 66 (2025). 

Accordingly, we affirm the postconviction court’s summary 

denial of claim one. 

Claim 2 

On appeal, Silvia focuses on the postconviction court’s refusal 

to conduct an evidentiary hearing on claim two, arguing that this 

was error given the “documented” shortage of etomidate which, if 

true, will violate his Fourteenth Amendment rights to equal 
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protection and due process and result in a manifest injustice if his 

execution is carried out.  Silvia clarifies on appeal that he is not 

raising a method-of-execution claim under the Eighth Amendment 

and has no issue with the lethal injection protocol.  He also makes 

no assertion on appeal that he is a member of a suspect class or is 

being individually discriminated against for equal protection 

purposes.  Instead, he simply wants to investigate whether FDOC 

has a sufficient, non-expired supply of etomidate so that he will be 

executed in the same manner as other death row inmates.  But 

ultimately, he suggests that all executions be paused in Florida to 

carry out this investigation, and, given the alleged shortage, he 

suggests that FDOC donate its supply of etomidate—a lifesaving 

drug—to hospitals or medical facilities. 

We affirm the postconviction court’s denial of this claim 

without an evidentiary hearing.  Silvia’s claim based on his fears 

that his rights might be violated by a possible shortage of, or 

expired supply of, etomidate by FDOC—based on a pharmaceutical 

industry report6 that does not discuss FDOC or its supply of 

 
6.  Though citing many articles and reports on appeal, in his 

motion below, Silvia primarily cited the following online report that 
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etomidate—is speculative and does not state a sufficient claim 

warranting an evidentiary hearing.  “[A] postconviction court’s 

decision whether to grant an evidentiary hearing on a rule 3.851 

motion is ultimately based on written materials before the court,” 

Jimenez v. State, 265 So. 3d 462, 474 (Fla. 2018) (quoting Marek v. 

State, 8 So. 3d 1123, 1127 (Fla. 2009)), and “conclusory and 

speculative allegations are insufficient to warrant an evidentiary 

hearing,” id. (citation modified) (affirming postconviction court’s 

summary denial of a speculative claim concerning potential harm 

from use of etomidate).   

Moreover, we recently denied a materially similar claim in 

Occhicone v. State, No. SC2026-1042, 2026 WL 2097359, at *4 (Fla. 

July 21), cert. denied, No. 26-5158, 2026 WL 2164217 (U.S. July 

28, 2026), based on the “alleged nationwide shortage of etomidate” 

and Occhicone’s fear that FDOC “will deviate from the protocols . . . 

and thereby violate his right to equal protection.”  In rejecting this 

 
lists which pharmaceutical manufacturers have etomidate and 
which are short on supply.  See American Society of Health-System 
Pharmacists, Drug Shortages, https://www.ashp.org/drug-
shortages/current-shortages/drug-shortage-
detail.aspx?id=873&loginreturnUrl=SSOCheckOnly (last visited 
Aug. 5, 2026). 
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claim, we held that Occhicone’s claim was “speculative and 

foreclosed by this Court’s recent decisions addressing materially 

similar claims.”  Id. (citing Heath v. State, 426 So. 3d 1253, 1261-

63 (Fla.), cert. denied, No. 25-6746, 2026 WL 363902 (U.S. Feb. 10, 

2026); Trotter v. State, 428 So. 3d 68, 72-76 (Fla.), cert. denied, 146 

S. Ct. 755 (2026); King v. State, No. SC2026-0336, 2026 WL 

672101, at *4-6 (Fla. Mar. 10), cert. denied, 146 S. Ct. 1802 (2026); 

Spencer v. State, No. SC2026-0880, 2026 WL 1757938, at *4-6 (Fla. 

June 18), cert. denied, No. 25-7648, 2026 WL 1827690 (U.S. June 

25, 2026)).   

Further, “we have repeatedly recognized that [FDOC] is 

entitled to the presumption that it will comply with the lethal 

injection protocol.”  Cole v. State, 392 So. 3d 1054, 1065 (Fla.) 

(citing Muhammad v. State, 132 So. 3d 176, 203 (Fla. 2013)), cert. 

denied, 145 S. Ct. 109 (2024).  Silvia fails to overcome this 

presumption.   

As to Silvia’s policy arguments suggesting FDOC should 

donate its supply of etomidate (notwithstanding his suspicions that 

it is expired), this Court is neither a policymaker, nor is its role to 

“micromanage the executive branch in fulfilling its own duties 
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relating to executions.”  Valle, 70 So. 3d at 546 n.16 (quoting Troy 

v. State, 57 So. 3d 828, 840 (Fla. 2011)).  

For all the foregoing reasons, we affirm the summary denial of 

claim two.  

III. 

We affirm the summary denial of Silvia’s motion for 

postconviction relief, deny his motion for stay filed in this case, and 

deny his request for oral argument.  No motion for rehearing will be 

entertained by this Court.  The mandate shall issue immediately. 

It is so ordered. 

COURIEL, C.J., and MUÑIZ, GROSSHANS, FRANCIS, and 
SASSO, JJ., concur. 
LABARGA, J., concurs in result. 
TANENBAUM, J., concurs in result with an opinion. 
 
TANENBAUM, J., concurring in result. 
 

The defendant waived his right to collaterally attack his 

judgment and death sentence.  That meant both of those orders 

became absolutely final and beyond further challenge.  Under how 

this court used to treat collateral attacks on judgments, the trial 

court at that point would have lost procedural jurisdiction to 
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consider the claims the defendant now, at the last minute, has tried 

to raise.  I would affirm on that basis alone. 

Earlier this year, I put the modern post-conviction motion into 

historical perspective, relying heavily on this court’s own words.  

See Saffold v. State, 429 So. 3d 424, 435–37 (Fla. 2026) 

(Tanenbaum, J., concurring); Willacy v. State, 431 So. 3d 254, 266–

67 (Fla. 2026) (Tanenbaum, J., concurring in part and dissenting in 

part).  Once an appeal from a judgment and sentence is at an end 

and those two final orders are affirmed, they become absolutely 

final, and the trial court loses procedural jurisdiction to modify or 

vacate the orders.  See Saffold, 429 So. 3d at 435 (Tanenbaum, J., 

concurring) (citing decisions from this court).  Writs of habeas 

corpus ad subjiciendum, coram nobis, and coram vobis historically 

became the only means by which to collaterally attack a criminal 

judgment and sentence for an error of law or fact.  See id.; see also 

Willacy, 431 So. 3d at 266–67 (Tanenbaum, J., concurring in part 

and dissenting in part). 

Key here is that these writs, in the context described, were 

used to attack the legality of the judgment or sentence itself, not 
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how the sentence was being implemented once it became final.  

Take coram nobis.  We once described it as follows: 

The function of a writ of error coram nobis is to 
bring the attention of the court to a specific fact or facts 
then existing but not shown by the record and not known 
by the court or by the party or counsel at the trial, and 
being of such a vital nature that if known to the court in 
time would have prevented the rendition and entry of the 
judgment assailed. 

 
Lamb v. State, 107 So. 535, 538 (Fla. 1926) (emphasis supplied). 

As the highlighted text indicates, to warrant coram nobis relief 

in a criminal case, the defendant had to show by evidence that facts 

existing prior to the judgment—facts that could not have been 

known by the defendant or counsel despite “the exercise of due 

diligence”—would have made entry of the judgment legally 

impossible, had those facts contemporaneously been known.  Id. 

(further describing the requisite unknown, pertinent facts as 

“existing or having occurred prior to the judgment” (emphasis 

supplied)).  Simply put, coram nobis was not available to attack a 

judgment based on facts occurring after its entry.  Id. at 539 (noting 

that the writ has been denied “[w]here the facts or circumstances 

complained of arose after judgment”); cf. Cole v. Walker Fertilizer 

Co., for Use & Benefit of Walker, 1 So. 2d 864, 867 (Fla. 1941) 
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(noting, in civil context, that coram nobis does not lie based on 

“facts newly arising after judgment” (quoting 34 C.J. 397)). 

We adopted Florida Rules of Criminal Procedure 3.850 and 

3.851 to procedurally streamline most claims that could be brought 

under either habeas or coram nobis.  Cf. Richardson v. State, 546 

So. 2d 1037, 1039 (Fla. 1989); Wood v. State, 750 So. 2d 592, 595 

(Fla. 1999) (noting similarity between the relief to be obtained under 

the writ and under rule 3.850); see generally In re Rule of Crim. 

Proc. 3.851 (Collateral Relief After Death Sentence Has Been 

Imposed), 626 So. 2d 198, 199 (Fla. 1993) (adopting new rule 3.851 

but noting that the “proceedings and grounds for postconviction 

relief remain as provided under Florida Rule of Criminal Procedure 

3.850”).   

Those rules did not, and could not, create a new, substantive 

right of action to hold a state officer to account for how he 

implements a sentence the trial court imposes.  Such an action, 

pursued in a criminal proceeding, makes no sense anyway—there 

being no corrections officer named as a defendant and subject to 

the court’s jurisdiction.  Claims under these rules, in turn, ought 

not go any further than the writs they replaced.  That is, a post-
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conviction claim still must be focused on whether the judgment or 

sentence is valid and legal based on facts arising prior to their 

entry.  Indeed, the text in both rules still references vacating the 

“judgment and sentence”—and not a civil remedy having nothing to 

do with the validity of those final orders.  Fla. R. Crim. P. 3.850(a); 

Fla. R. Crim. P. 3.851(d), (e)(1), (2).   

In 1990, this court simply ignored its long stretch of decisional 

history and tradition and “held” that a defendant’s rule 3.850 (a 

precursor to what became the separate rule for death sentences, 

rule 3.851) claim based on mistakes in the carrying out of another 

condemned prisoner’s otherwise constitutional death sentence was 

not procedurally barred—with a wink and a nod stating that the 

“claim rests primarily upon facts which occurred only recently.”  

Buenoano v. State, 565 So. 2d 309, 311 (Fla. 1990).  In other words, 

the court, with no analysis, treated new, post-judgment facts as 

newly discovered evidence that could support an otherwise 

procedurally barred claim under the post-conviction-relief rules.   

Doing this, the court, without authority, effectively expanded 

the rule’s scope to include a new substantive right of action to 

remedy claimed improper executive function.  It is likely no 
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coincidence that, after Buenoano, this court almost exclusively has 

cited to federal civil rights cases for the supposed constitutional 

standard to be applied in these method-of-execution claims brought 

under rule 3.851, especially to Glossip v. Gross, 576 U.S. 863 

(2015).  See id. at 867 (noting that review came in connection with 

civil rights suit filed under title 42, section 1983, of the United 

States Code); see also Asay v. State, 224 So. 3d 695, 701 (Fla. 

2017) (relying on Glossip to set out the “condemned prisoner’s” 

burden of proof, based on current facts, to challenge the 

constitutionality of death sentence implementation under rule 

3.851); see generally Baze v. Rees, 553 U.S. 35 (2008) (review of 

state declaratory judgment suit against prison officials regarding 

implementation of death sentences); Bucklew v. Precythe, 587 U.S. 

119 (2019) (review of method-of-execution challenge brought via 

civil rights suit under 42 U.S.C. section 1983); Nelson v. Campbell, 

541 U.S. 637 (2004) (same). 

This approach is based on a false equivalency.  There is a 

substantive difference between a federal civil rights action—a 

statutory action to remedy post-sentence conduct by state officials 

who are subject to the court’s jurisdiction—and a post-conviction 
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proceeding, which exists as a matter of substantive common-law to 

challenge the judgment and sentence itself, within the same 

criminal proceeding brought against the defendant, based on facts 

pre-dating those orders.   

Simply put, absent a statute, this court has no authority to 

expand rule 3.851’s reach to allow the equivalent of a section 1983 

suit.  Moreover, this court consistently has overlooked the 

significance of the U.S. Supreme Court’s observation that 

“imposition of the death penalty presupposes a means of carrying it 

out.”  Nelson, 541 U.S. at 644.  A challenge to “a particular means 

of effectuating a sentence of death does not directly call into 

question the ‘fact’ or ‘validity’ of the sentence itself,” because a state 

could “alter[] its method of execution” and “go forward with the 

sentence”—meaning such a challenge would be beyond the province 

of a post-conviction motion.  Id.  To properly challenge a death 

sentence as illegal, in turn, the post-conviction motion would have 

to challenge the whole way the State carries out its death 

sentences, e.g., by challenging the entire statutorily established 

lethal injection regime as cruel and unusual punishment.  Cf. id. at 
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644–45 (suggesting this kind of argument “may amount to a 

challenge to the fact of the sentence itself”). 

Of course, lethal injection repeatedly has been held to be an 

acceptable means of execution, and the defendant does not make 

such a challenge here.  Instead, the defendant’s counsel brings 

forward frivolous claims that have nothing to do with the validity of 

the judgment and sentence—which the defendant long ago accepted 

as final when he waived his post-conviction claims.   

Until this court returns to how it historically handled post-

conviction claims, as described above, we will continue to receive 

frivolous claims like what we have here, ostensibly under the false 

justification that “death is different.”  Rule 3.851(h) is useful to 

expedite what should be the rare, last-minute challenge to the 

validity of a judgment and sentence.  But too many collateral 

counsel view it instead as an invitation to file something—anything, 

even if frivolous—just because the Governor has signed a warrant. 

The warrant is supposed to mark the end of the road for a 

defendant on death row, not the beginning of one last attack on 

how the State implements its otherwise lawful sentences of death.  

We should not allow “method of execution” claims to be entertained 
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under rule 3.851 unless the entire sentencing regime is challenged 

as being cruel and unusual.  The defendant did not assert such a 

claim below (though he also previously waived it anyway), so the 

summary denial was warranted, there being no jurisdiction to 

consider the claims asserted.  
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REQUEST FOR ORAL ARGUMENT 

 Undersigned counsels for the Appellant respectfully requests 

the opportunity to present oral argument pursuant to Fla. R. App. P. 

9.320.  This is a capital case, which presents novel issues of 

constitutional significance and the resolution of the issues presented 

will determine whether William Frances Silvia, Jr. (“Silvia”) will live 

or die, and a complete understanding of the complex factual, legal 

and procedural history and the arguments presented are critical to 

the proper disposition of this appeal. 

JURISDICTIONAL STATEMENT 
 

 This is a timely appeal from the trial court’s final order denying 

a successive motion for postconviction relief from a sentence of death. 

This Court has plenary jurisdiction over death penalty cases. Fla. 

Const. art. V, § 3(b)(1); Orange County v. Williams, 702 So.2d 1245 

(Fla. 1997). 

PRELIMINARY STATEMENT ABOUT THE RECORD 

The postconviction record on appeal for the current successive 

3.851 motion consists of one volume and is referenced to as “PCROA” 

followed by the page number. The Appellant will be referred to as 

“Silvia” or “Appellant,” interchangeably.  
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JUDGEMENT AND SENTENCE UNDER APPEAL 

A. Judgement and Sentence Under Attack 

 On October 24, 2006, a grand jury in and for Seminole County 

returned a two-count Indictment for: COUNT 1: First Degree 

premeditated murder of Patricia Ann Silvia, COUNT 2: Attempted 

first degree premeditated murder of Betty MacIntyre Woodard. The 

guilt phase of the jury trial took place from June 2 to 6, 2008. The 

penalty phase was held July 17-21, 2008. The penalty phase jury 

recommended death by a vote of 11 to 1. The trial court issued a 

sentencing order on January 28, 2009. A timely appeal was filed, and 

the Florida Supreme Court (“FSC”) affirmed the judgment and 

sentences. See Silvia v. State, 60 So.3d 959 (Fl. 2011). A Mandate 

was returned on May 20, 2011 and the Capital Collateral Regional 

Counsel – Middle Region was appointed on the same date.  

A motion to determine counsel and to dismiss the 

postconviction proceedings was heard on June 26, 2012. Collateral 

counsel was discharged and filed a timely notice of seeking review of 

the order dismissing the postconviction proceedings. Discharged 

counsel filed a brief pursuant to Fla. R. Crim. P. 3.851(i)(8)(B) on 

November 20, 2012. Relief was denied on March 18, 2013.  
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The Court found the following Aggravators: 

(1)   The court found Silvia’s contemporaneous conviction 
for attempted murder for the shooting of Betty 
Woodard established the prior violent felony 
aggravator; 

(2)   The court found Silvia created a great risk of death to 
many persons; and 

(3)   The court found the capital felony was a homicide 
and was committed in a cold, calculated, and 
premeditated manner without any pretense of moral 
or legal justification (“CCP”). 

 
The Court found the following Mitigators: 

 
The trial court did not find any statutory mitigating 

circumstances, but found the below non-statutory mitigating 
circumstances and assigned weights to each:  

 
(1)  emotional distress from loss of job and wife (little 

weight);  
(2)  impaired ability to conform conduct due to chronic 

personality disorder not otherwise specified and 
chronic alcohol dependence (moderate weight);  

(3)  chronic personality disorder not otherwise specified 
with paranoid, antisocial, and schizoid features and 
alcohol dependence (moderate weight);  

(4)  chronic alcohol dependence (moderate weight);  
(5)  diagnosis as a teenager with “schizoid” or 

“schizophreniform” disorder (little weight); and  
(6)  dysfunctional family setting when growing up with 

domestic violence (little weight). 
 

On direct appeal, Silvia raised claims concerning how the 
trial court erred in ruling on several matters: 
 

(1)  the trial court erred in finding CCP;  
(2)  the trial court erred in finding that Silvia knowingly 

created a great risk of death to many persons;  
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(3)  his death sentence is not proportionate;  
(4)  the prosecutor’s repeated improper and inflammatory 

elicitation of irrelevant evidence tainted the penalty phase;  
(5) reversible error occurred when the trial court permitted 

improper victim impact evidence; and  
(6)  Florida’s death sentencing scheme is unconstitutional 

under the Sixth Amendment pursuant to Ring v. Arizona, 
536 U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d 556 (2002). 

 
The judgment and sentence for first degree murder in this case 

were affirmed on appeal by the Florida Supreme Court on April 7, 

2011. Silvia v. State, 60 So.3d 959 (Fla. 2011). (See Appendix A – 

Judgement and Sentence). 

B. Previous Postconviction Claims and Disposition  

 Silvia waived his initial postconviction proceedings on June 26, 

2012. Following a successive motion to vacate his sentence, the trial 

court granted Silvia a new penalty phase proceeding pursuant to 

Hurst v. Florida, 577 U.S. 92 (2016) and Hurst v. State, 202 So .3d 

40 (Fla. 2016). However, this Court reversed and denied Silvia’s relief 

after the State appealed. State v. Silvia, 235 So. 3d 349 (Fla. 2018). 

Governor Ron DeSantis signed Silvia’s death warrant on Friday July 

17, 2026, while undersigned counsel was on the way to visit 

Dominick Occhicone at the Florida State Prison (“FSP”) to discuss 

Occhicone’s death warrant, which was pending before this Court.  

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002390142&pubNum=708&originatingDoc=I80dbea71610d11e089b3e4fa6356f33d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002390142&pubNum=708&originatingDoc=I80dbea71610d11e089b3e4fa6356f33d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
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C. Warrant Proceedings 

Silvia timely filed a demand for additional public records 

pursuant Rule 3.852(i) to the Florida Department of Corrections 

(“FDOC”), PCROA 2083-2090, and to the Florida Executive Office of 

the Governor (“EOG”), PCROA 2091-2153. FDOC filed an objection. 

PCROA 2165-2184. EOG also filed an objection. PCROA 2156-2164.  

The lower court conducted a public records hearing on July 22, 2026, 

at 2:00 p.m., PCROA 2195-2225, and shortly afterward issued an 

order denying Silvia’s demands. PCROA 2189-2194. Silvia timely 

filed his Successive Motion to Vacate Judgment and Sentence, 

PCROA 2226-2332, on July 27, 2026, raising two claims and 

simultaneously filed a Motion for Stay of Execution. PCROA 2333-

2338. The State filed its response to Silvia’s Motion for Stay, PCROA 

2339-2346, and Answer to Silvia’s Successive Postconviction Motion, 

PCROA 2347-2368, on July 29, 2026. The State asserted the claims 

raised should be summarily denied as untimely, procedurally barred, 

and/or meritless.  

The circuit court conducted a case management conference 

(“CMC”) on July 29, 2026, and heard argument on Silvia’s Successive 

Motion to Vacate Judgment and Sentence and his Motion for a Stay 
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of Execution. PCROA 2553-2552. The circuit court entered its Order 

Summarily Denying Defendant’s Successive Motion to Vacate Death 

Sentence Following a Signed Death Warrant and Denying Defendants 

(sic) Motion for a Stay of Execution on July 29, 2026. PCROA 2371-

2586. Silvia timely filed a Notice of Appeal on July 30, 2026. PCROA 

2586-2587. 

STANDARD OF REVIEW 

 This is an appeal from a Successive Motion under Fla. R. Crim. 

P. 3.851.  The Court reviews the summary denial of a successive Rule 

3.851 motion de novo. See Davis v. State, 417 So. 3d 242, 247 (Fla. 

2025). A summary denial will be upheld only “if the motion is legally 

insufficient or procedurally barred, or if its allegations are 

conclusively refuted by the record.” Sparre v. State, 391 So. 3d 404, 

405 (Fla. 2024). If a court determines a claim is conclusively refuted 

by the record, it must attach the portion(s) of the record, or at least 

reference those parts of the record, which justify summary 

disposition. See Fla. R. Crim. P. 3.851(f)(5)(F). 

Because the circuit court denied postconviction relief without 

an evidentiary hearing, this Court must accept the factual allegations 

presented in Occhicone’s motion and in this appeal as true to the 
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extent they are not conclusively refuted by the record. Ventura v. 

State, 2 So. 3d 194, 197-98 (Fla. 2009). Further, this Court “review[s] 

the trial court’s application of the law to the facts de novo.” Green v. 

State, 975 So. 2d 1090, 1100 (Fla. 2008). A postconviction court’s 

decision whether to grant an evidentiary hearing is likewise subject 

to de novo review. Rose v. State, 985 So. 2d 500, 505 (Fla. 2008). 

The evidence upon which Silvia is relying to raise the arguments 

in these proceedings were unknown to the trial court, counsel, or 

Appellant at the time of his trial and the facts could not have been 

discovered through due diligence. See Fla. R. Crim. P. 3.851(d)(2)(A); 

Robinson v. State, 707 So. 2d 688, 691 n.4 (Fla. 1998): Jones v. State, 

591 So. 2d 911, 914-15 (Fla. 1991); Hallman v. State, 371 So. 2d 482, 

485 (Fla. 1979). Secondly, the newly discovered evidence would 

probably yield a less severe sentence. Long v. State, 271 So. 3d 938, 

942 (Fla. 2019); Walton v. State, 246 So. 3d 246, 249 (Fla. 2018) 

(quoting Swafford v. State, 125 So. 3d 760, 767 (Fla. 2013). The 

evidence upon which Appellant relies is based on information 

obtained within the past calendar year.  

SUMMARY OF THE ARGUMENT 
 

The circuit court erred when it summarily denied Silvia’s 
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Rule 3.851 motion. First, the circuit court abused its discretion 

and erred in denying Silvia’s claim regarding the Governor signing 

his death warrant while his counsel was simultaneously litigating 

another death warrant at the state and federal appellate stage. The 

signing of the death warrant violated Silvia’s statutorily created right 

to counsel during postconviction proceedings, as well as his Sixth, 

Eighth, and Fourteenth Amendment rights, along with his 

corresponding rights under the Florida Constitution.  

Additionally, the circuit court abused its discretion and erred 

in denying Silvia’s claim that the recently revealed shortages of 

etomidate create a violation of Silvia’s Fourteenth Amendment rights 

under the United States Constitution and the corresponding 

provisions of the Florida Constitution. Further, the error will result 

in a manifest injustice should Silvia’s execution proceed. 

ARGUMENT I 

IT WAS A VIOLATION OF SILVIA’S STATUTORILY 
CREATED RIGHT TO POSTCONVICTION COUNSEL, AS 
WELL AS HIS SIXTH, EIGHTH, AND FOURTEENTH 
AMENDMENT RIGHTS, AND HIS CORRESPONDING 
RIGHTS UNDER THE FLORIDA CONSTITUTION TO 
SIGN A DEATH WARRANT WHILE SILVIA’S COUNSEL 
WAS SIMULTANEOULSY LITIGATING ANOTHER 
DEATH WARRANT AT THE STATE AND FEDERAL 
APPELLATE STAGE AND A DENIAL OF RELIEF WOULD 
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BE A MANIFEST INJUSTICE 
 
Silvia is an indigent Florida inmate under a sentence of death 

and subject to execution by lethal injection pursuant to § 922.105, 

Fla. Stat. A Death Warrant was signed by Governor Ron DeSantis on 

Friday, July 17, 2026 and filed with the Department of State at 12:33 

p.m. (See Appendix B – Warrant Packet for William Silvia, Jr.).  The 

warrant was provided to undersigned counsel at 1:09 p.m. and was 

accompanied by a letter dated July 16, 2026, to the Governor from 

the Attorney General James Uthmeier. Silvia’s execution has been 

scheduled for Tuesday, August 18, 2026, at 6:00 p.m. (See Appendix  

C – Email from Office of Executive Clemency). 

 Previously, on June 26, 2026, a Death Warrant was signed by 

Governor DeSantis scheduling the execution of Dominck Occhicone 

on July 26, 2026. It was filed with the Department of State at 3:32 

p.m. and was accompanied by a letter dated June 26, 2026, to the 

Governor from the Attorney General James Uthmeier. (See Appendix 

D – Warrant Packet for Dominick Occhicone). Occhicone’s warrant 

was provided to undersigned counsel at 5:51 p.m. from the Office of 

the Attorney General (See Appendix E - Email from Office of the 

Attorney General). Prior to the receipt of Occhicone’s warrant, 
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undersigned counsel received an email at 4:09 p.m. from the Office 

of Executive Clemency indicating clemency was denied and a warrant 

had been issued for Occhicone. (See Appendix F – Email from Office 

of Executive Clemency). 

It appears from the above documents, the Office of the Attorney 

General, who is also a party to this action, is privy to the signing of 

death warrants along with the EOG, prior to undersigned counsel 

being noticed. Death warrant litigation is extremely time-consuming 

and the party seeking to execute Silvia is potentially being given a 

head start.1  In addition to adhering to severely truncated scheduling 

deadlines provided by this Court, this Court has also mandated death 

warrant litigation must take precedence over all other cases. See Fla. 

 
1On July 30, 2026, Governor DeSantis signed a death warrant on 
Harold Gene Lucas, scheduling his execution for September 1, 2026, 
which was filed with the Department of State at 2:17 p.m., marking 
the third client of the undersigned counsel subjecting to a death 
warrant in 34 days.  Mr. Lucas’ warrant was provided to counsel on 
July 30, 2026 at 2:35 p.m. and comes less than 48 hours after the 
execution of Mr. Occhicone and less than 24 hours after the denial 
of relief for Mr. Silvia by the circuit court where the overlapping 
warrants for counsel of record were put on the record.  The Office of 
Executive Clemency sent a letter to the undersigned 5:49 p.m. The 
Office of the Attorney General filed their motion for scheduling order 
at 3:56 p.m. less than 90 minutes after undersigned counsel was 
notified, giving the appearance they had prior knowledge of the 
existence of the warrant. 
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R. Crim. P. 3.851(h)(2). In Herard v. State, 390 So. 3d 610 (Fla.  2024), 

this Court determined it was reasonable for a trial court to strike a 

panel of prospective jurors on the second day of voir dire of a capital 

trial, because a death warrant was signed on a defendant in a 

different case who was represented by co-counsel. and a death 

warrant was signed. Considering the importance assigned to death 

warrant litigation by this Court, it is unconscionable for the EOG to 

select Silvia for a death warrant while his legal team was actively 

litigating the Occhicone death warrant. The circuit court compared 

this manifest injustice to the situation previously raised in Barwick 

v. State, 361 So. 3d 785 (Fla. 2023), PCROA 2387, however, the 

attorneys in Barwick raised overlapping warrants to the extent there 

was another individual, who was not represented by Barwick’s 

counsel, on death watch as well as the timing of the warrant around 

multiple holidays. The situation created here by the State is different 

in that the undersigned counsel was not raising concerns about 

visitation, but rather the disadvantages created for Silvia’s 

constitutional right to counsel guaranteed by the Florida 

Constitution. The prejudice also affects the Sixth, Eighth, and 

Fourteenth Amendments due to the ongoing litigation which was 
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occurring in the Occhicone case at the same time, the same counsel, 

needed to be investigating and preparing arguments for Silvia under 

the strict and truncated proceedings after the death warrant was 

signed.  

 Contrary to the circuit court’s finding, PCROA 2386, Silvia is 

not asking this Court and did not ask the circuit court to go against 

the separation of powers and second-guess the clemency 

considerations of the executive branch. Although this Court has 

recognized the need to proceed carefully in addressing claims 

regarding separation of powers, See Valle v. State, 70 So. 3d 530, 552 

(Fla. 2011), a true holding the Governor has “unfettered discretion” 

in death warrant selection, Gore v. State, 91 So. 3d 769, 779 (Fla. 

2012), and his actions may never be “second-guessed,” See Carroll v. 

State, 114 So. 3d 883, 888 (Fla. 2013), would be an abdication of 

judicial authority. No citizen, including the chief executive of a state, 

is immune from following the United States Constitution. See 

American Federation of State, County, and Municipal Employees 

Council 79 v. Rick Scott, 717 F. 3d 851, 875-80 (11th Cir. 2013) 

(rejecting the Governor’s executive order mandating the drug-testing 

of all state employees, in part on Fourth Amendment grounds); see 

---
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also In re Bush, 164 Wash. 2d 697, 700 (Wash. 2008) (finding a 14th 

Amendment non substantive, procedural due process violation when 

the Washington Governor revoked Bush’s conditional sentence 

commutation, without providing an opportunity to be heard). 

Moreover, Article II, Section 5 of the Florida Constitution requires the 

Governor to support, protect, and defend the Constitution and 

Government of the United States. No person, not even a president, is 

above the law. United States v. Nixon, 418 U.S. 683 (1974). 

Considering the degree of deference given to the governor in Florida, 

at some point the State’s interpretation of process conflicts with the 

Appellant’s fundamental constitutional rights; this intersection 

creates a need for judicial intervention in this case.  

A. State Created Right to Counsel 

 Silvia recognizes the federal precedent finding “there is no 

federal constitutional right to counsel in post[-]conviction 

proceedings,” Sweet v. Muniz, No. 3:22-CV-574-TJC-LLL, 2023 WL 

5226624 (M.D. Fla. Aug. 15, 2023); Pennsylvania v. Finley, 481 U.S 

551, 555 (1987); see also Barbour v. Haley, 471 F.3d 1222, 1227 

(11th Cir. 2006). However, Florida has a statutorily created right to 

postconviction counsel.  In 1985, the Florida Legislature established 
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the Capital Collateral Regional Counsel (“CCRC”) program, with the 

expressed intent   

…to provide for the collateral representation of any person 
convicted and sentenced to death in this state, so that 
collateral legal proceedings to challenge any Florida capital 
conviction and sentence may be commenced in a timely 
manner and so as to assure the people of this state that 
the judgments of its courts may be regarded with the 
finality to which they are entitled in the interests of 
justice. 
 

§ 27.7001, Fla. Stat. (Emphasis added). Although the Florida 

Legislature claimed it was not creating “…any right on behalf of any 

person, provided counsel pursuant to any provision of this chapter, 

to challenge in any form or manner the adequacy of the collateral 

representation provided,” as well as establishing “… the sole method 

of assuring adequacy of representation provided shall be in 

accordance with the provisions of s. 27.711(12),”  § 27.7002(1) and 

(2), Fla. Stat., which provides guidance to this Court for monitoring 

the performance of said counsel. The Florida Legislature further 

established effectiveness requirements for counsel representing 

capital defendants in § 27.7045, Fla. Stat., by instructing the courts 

to prohibit, for five years, any attorney from representing capital 

defendants at trial or in postconviction proceedings if they have been 
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found to have provided deficient representation to the extent relief 

was granted by the court in two instances.   

The legislature, along with the circuit court, was aware of the 

importance of the assistance of counsel, irrespective of Silvia’s 

waivers. Because Silvia wants to pursue litigation in state court, he 

was entitled to reappointment of postconviction counsel pursuant to 

Fla. R. Crim. P. 3.851 (i). See Fla. R. Crim. P. 3.851 (i) (11) (“For cases 

where counsel was previously discharged pursuant to this rule, 

collateral counsel eligible pursuant to rule 3.112 must be appointed 

within thirty days of May 5, 2022.”). Though any reappointment 

would not reverse Silvia’s previous waiver of his state postconviction 

claims under Fla. R. Crim. P. 3.851 (i), there are certain 

circumstances where Silvia may raise claims, under the Amendments 

to Fla. R. Crim. P. 3.851 (i): 

The amendments are in response to the Court’s decision 
in Davis v. State, 257 So. 3d 100, 107 n.8 (Fla. 2018), 
recognizing the discrepancy between rule 3.851(i) and the 
Court’s case law. The dismissal of a pending 
postconviction motion pursuant to subdivision (i) does not 
preclude the filing of a subsequent postconviction motion 
raising for the first time claims that could be raised under 
rule 3.851(d)(2)(A), which allows for claims based on newly 
discovered evidence, or rule 3.851(d)(2)(B), which allows 
for claims that are based on a newly established 
fundamental constitutional right previously held to apply 
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retroactively, and claims that are only ripe at the time 
of issuance of a warrant, such as competency to be 
executed and challenges to execution protocols.  
 

See 2022 Comment: In Re: Amendments to Florida Rule of Criminal 

Procedure 3.851 and Florida Rule of Appellate Procedure 9.142. This 

change places the individual who previously waived the right to all 

state postconviction in the same position as any other capital litigant 

in Florida under a death warrant. This is not a limitation; it is an 

extension of the right to counsel to individuals, like Silvia, who at the 

time of the warrant, did not have access to the courts based on prior 

waivers of postconviction. The State recognized the importance of this 

right when they asked undersigned counsel to be formally 

reappointed on the record. (PCROA 2079). The circuit court erred in 

finding Silvia was barred from raising post-warrant claims due to a 

prior waiver. 

Although the Florida legislature says the mechanism it created 

was not per se to provide effective assistance of counsel to death row 

inmates, it must have been to assure the citizens of the State of 

Florida, and thereby death row inmates as well, the mandated 

counsel being provided was not meaningless. It is imperative for the 

taxpayer money being spent by the citizens of the State of Florida on 
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the CCRC, to not be spent solely for appearance whereby 

postconviction counsel for capital defendants is reduced to 

rearranging the deck chairs on a sinking ship. 

Following the implementation of the legislature creating capital 

collateral representation, this Court established standards for an 

attorney to be eligible to represent capital defendants in Fla. R. Crim. 

P. 3.112, which includes minimum qualifications for lead counsel at 

all levels of capital collateral representation. The committee’s 

comments regarding the implementation of Fla. R. Crim. P. 3.112 

specifically address the need for competent and effective counsel: 

These standards are based on the general premise that the 
defense of a capital case requires specialized skill and 
expertise. The Supreme Court has not only the authority, 
but the constitutional responsibility to ensure that 
indigent defendants are provided with competent counsel, 
especially in capital cases where the State seeks to take 
the life of the indigent defendant. The Supreme Court also 
has exclusive jurisdiction under Article V section 15 of the 
Florida Constitution to “[r]egulate the admission of 
persons to the practice of law and the discipline of persons 
admitted.” Implied in this grant of authority is the power 
to set the minimum requirements for the admission to 
practice law, see In re Florida Board of Bar Examiners, 353 
So. 2d 98 (Fla. 1977), as well as the minimum 
requirements for certain kinds of specialized legal work. 
 

 This Court also recognized courts should consider an attorney’s 

caseload as an indication of whether it “might impair the quality of 
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legal representation provided to the defendant.” Fla. R. Crim. P. 

3.112(j) Although the Florida Legislature claims it did not intend to 

provide for effective assistance of counsel to capital postconviction 

counsel, the judiciary has added multiple requirements to ensure 

capital defendants do receive qualified and effective postconviction 

representation.   

The United States Supreme Court has said the guarantee of 

counsel “cannot be satisfied by mere formal appointment.” Evitts v. 

Lucey, 469 U.S. 387, 395, 105 S. Ct. 830, 835, 83 L. Ed. 2d 821 

(1985)(quoting Avery v. Alabama, 308 U.S. 444, 446, 60 S.Ct. 321, 

322, 84 L.Ed. 377 (1940)). The Court went on to hold: 

When a State opts to act in a field where its action has 
significant discretionary elements, such as where it 
establishes a system of appeals as of right although not 
required to do so, it must nonetheless act in *388 accord 
with the dictates of the Constitution, and, in particular, in 
accord with the Due Process Clause. 
 

Id. at 387–88. 

The signing of Silvia’s death warrant while his counsel was 

actively litigating Occhicone’s warrant, which was pending review by 

this Court and then the United States Supreme Court created a 

circumstance which directly impacts the quality of representation 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940125959&pubNum=708&originatingDoc=Ic1d2cd419c1e11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_322&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_708_322
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940125959&pubNum=708&originatingDoc=Ic1d2cd419c1e11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_322&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_708_322
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available to Silvia pursuant to legislation and judicially imposed 

rules.  The additional signing of another death warrant on 

undersigned counsel, immediately after the denial of Silvia’ motions 

is another indication. 

B. Eighth Amendment 

 The circuit court erred in finding Appellant’s constitutional 

claims were untimely, procedurally barred, and meritless. PCROA 

2371-2396. One clear concern of the Justices in Furman v. Georgia, 

408 U.S. 238 (1972), was the possible discriminatory application of 

the death penalty. Justice Douglas concluded the capital statutes 

before him were “pregnant with discrimination,” Id. at 257, and thus 

ran directly counter to “the desire for equality . . . reflected in the ban 

against ‘cruel and unusual punishments’ contained in the Eighth 

Amendment.” Id. at 255. These observations illuminate the holding 

of Furman, reaffirmed by the Supreme Court of the United States 

(“SCOTUS”) in Gregg and subsequent cases, that the death penalty 

may “not be imposed under sentencing procedures that create [] a 

substantial risk that it [will] . . . be inflicted in an arbitrary and 

capricious manner.” Gregg v. Georgia, 428 U.S. 153, 188 (1976); 

Godfrey v. Georgia, 446 U.S. 420, 428. 
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There are no articulated limits to the executive discretion, there 

are no known guidelines for the selection process, and the entire 

process is cloaked in secrecy, creating an arbitrary and capricious 

process for determining who lives and who dies. C.f. Furman v. 

Georgia, 408 U.S. 238, 309-10 (1972) (Stewart, J., concurring) 

(“These death sentences are cruel and unusual in the same way that 

being struck by lightning is cruel and unusual. For, of all the people 

convicted of rapes and murders . . . many just as reprehensible as 

these, the petitioners are among a capriciously selected random 

handful upon whom the sentence of death has in fact been imposed”). 

 The United States Supreme Court has repeatedly “held that the 

Eighth Amendment requires increased reliability of the process by 

which capital punishment may be imposed.” Herrera v. Collins, 506 

U.S. 390 (1993); McKoy v. North Carolina, 494 U.S. 433 (1990); 

Eddings v. Oklahoma, 455 U.S. 104 (1982); Lockett v. Ohio, 438 U.S. 

586, 604 (1978) (plurality). The imposition of a death sentence and 

the process of carrying out an execution must withstand 

constitutional scrutiny irrespective of the Governor’s discretion in 

signing death warrants. 
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If the Constitution renders the fact or timing of his 
execution contingent upon establishment of a further fact 
. . . “then that fact must be determined with the high 
regard for truth that befits a decision affecting the life or 
death of a human being.”  
 

Herrera, 506 U.S. at 405-06 (quoting Ford v. Wainwright, 477 U.S. 

399, 411 (1986)). The United States Supreme Court has held the 

factual determinations related to the constitutionality of a person’s 

execution are “properly considered in proximity to the execution.” Id. 

at 406 (noting competency to be executed determination is more 

reliable near time of execution whereas guilt or innocence 

determination becomes less reliable). In other words, whether the 

carrying out of a death sentence violates the Eighth Amendment 

depends on the facts existing after a death warrant is signed and the 

determination of these facts requires increased reliability.  

 Despite this requirement, Florida vests the governor with 

unbridled authority not only to sign death warrants but also to set 

the date of execution, all of which is done under a veil of secrecy 

without any governing standards as to how the governor should 

exercise his warrant signing power. This permits the governor to 

determine how much process, if any, is available to make these 
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critical factual determinations. The result is the executive branch 

having unchecked power through the actions of the Office of the 

Attorney General and the Governor - an absolute veto, in absolute 

secrecy - over the rights provided by the Eighth and Fourteenth 

Amendments to the United States Constitution and the 

corresponding provisions of the Florida Constitution. Silvia does not 

argue because the Governor has some discretion that the system is 

per se arbitrary and capricious. Silvia does not dispute that if the 

Governor or other decision-making body had some criteria, the 

Governor or other body would be free to choose from among any of 

the defendants who fit the criteria. Silvia argues there must be some 

criteria. The Eighth Amendment requires there a principled way to 

distinguish between who is executed by a state and who is not, as 

well as how much time they are afforded to investigate and present 

their claims under warrant.  

 Florida has yielded this power entirely to the EOG. § 922.052, 

Fla. Stat., sets a maximum 180-day warrant period, yet here, the 

governor afforded Silvia only thirty-one days to litigate his warrant. 

Silvia alerted the circuit court to his need for the EOG records under 

the unnecessarily expedited and difficult warrant schedule, which 
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was denied. Silvia also filed an Emergency Motion to  Modify 

Scheduling Order and an Emergency Motion for Stay of Execution in 

front of the Florida Supreme Court, and this court did not rule on 

either until August 3, 2026 at 10:20 a.m. This abdication violates the 

separation of powers articulated in Article II, Section 3 of the Florida 

Constitution and, the Eighth and Fourteenth Amendments to the 

United States Constitution, as applied to Silvia.  

 Florida has declined to address the Governor’s unbridled 

discretion in determining who shall die and when, noting such an 

inquiry “triggers separation of powers concerns.” Valle v. State, 70 

So. 3d 530 (Fla. 2011). There must be some form of test where varying 

factors are determined. It is well past time. The governor’s power is 

not absolute. The United States Constitution still controls. Whether 

to grant clemency is discretionary. Whether to sign a death warrant 

is discretionary. Whether to follow the Constitution in carrying out a 

death sentence is not. The Eighth Amendment still applies, even 

though the governor sits in a different branch of government.  

C. Fourteenth Amendment 

Silvia has a due process right as established by the Fourteenth 

Amendment to the United States Constitution and the corresponding 
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provision of Florida’s Constitution, even in post-warrant litigation. 

Florida’s interest in the timely enforcement of judgments handed 

down by its courts must be weighed against Silvia’s continued 

interest in his life. See Ohio Adult Parole Auth. v. Woodard, 523 U.S. 

272, 289 (1998) (“[I]t is incorrect . . . to say that a prisoner has been 

deprived of all interest in his life before his execution.”) (O’Connor, 

J., plurality opinion). “Judicial intervention, might, for example, be 

warranted in the face of a scheme whereby a state official flipped a 

coin to grant clemency.” Id. The constitutional concerns here are 

worse than flipping a coin, as one could surmise a Florida governor 

could sign a death warrant on anyone on death row post clemency, 

for any reason at all, irrespective of the United States Constitution 

and/or Florida Constitution. Hypothetically, a governor could sign a 

death warrant every month, on the same attorney’s clients, for any 

reason at all, irrespective of the Constitution. Or, hypothetically, the 

Florida governor could set 10-12 executions to occur on the same 

day. Or the Governor could do what actually occurred here and set 

two executions of the clients of the same attorneys three weeks apart, 

requiring those attorneys to undergo simultaneous and conflicting 
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warrant proceedings on two cases.2  There should be no question that 

none of those scenarios could come true because they would be 

unconstitutional. It is time for this Court to intervene and show the 

governor’s discretion in signing death warrants is not “unfettered,” 

and he is not immune from following the United States Constitution.  

 Capital defendants have a fundamental right to due process and 

equal protection of the laws based on the Fourteenth Amendment. 

When a state draws a distinction between those capital defendants 

who will receive the benefit of a constitutionally valid due process 

procedure pursuant to the Eighth Amendment, and those who will 

not, the state’s justification for the distinction must satisfy strict 

scrutiny. Distinctions in state criminal laws which impinge upon 

fundamental rights must be strictly scrutinized. See, e.g., Skinner v. 

Oklahoma, 316 U.S. 535, 541 (1942); McLaughlin v. Florida, 379 U.S. 

184, 192 (1964); Eisenstadt v. Baird, 405 U.S. 438, 447 (1972). The 

distinction made by the state courts in Florida cannot meet that 

standard. See Dep’t of Agriculture v. Moreno, 413 U.S. 528, 538 

 
2In Silvia’s case, the Governor actually signed a third warrant on 
Harold Gene Lucas, another client of the undersigned attorneys, 34 
days after the warrant on Occhicone and 13 days after the warrant 
on Silvia. See footnote 1 above 
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(1973). 

Regarding the status of a class of one, the United States 

Supreme Court has stated: 

The Equal Protection Clause of the Fourteenth 
Amendment commands that no State shall “deny to any 
person within its jurisdiction the equal protection of the 
laws,” which is essentially a direction that all persons 
similarly situated should be treated alike. Plyler v. 
Doe, 457 U.S. 202, 216, 102 S. Ct. 2382, 2394, 72 L.Ed.2d 
786 (1982).” 

City of Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 432, 439 
(1985).  And also: 

Our cases have recognized successful equal protection 
claims brought by a “class of one,” where the plaintiff 
alleges that she has been intentionally treated differently 
from others similarly situated and that there is no rational 
basis for the difference in treatment. See Sioux City Bridge 
Co. v. Dakota County, 260 U.S. 441, 43 S. Ct. 190, 67 L. 
Ed. 340 (1923); Allegheny Pittsburgh Coal Co. v. 
Commission of Webster Cty., 488 U.S. 336, 109 S. Ct. 633, 
102 L.Ed.2d 688 (1989). In so doing, we have explained 
that “‘[t]he purpose of the equal protection clause of the 
Fourteenth Amendment is to secure every person within 
the State’s jurisdiction against intentional and arbitrary 
discrimination, whether occasioned by express terms of a 
statute or by its improper execution through duly 
constituted agents.’” Sioux City Bridge Co., supra, at 445, 
43 S. Ct. 190 (quoting Sunday Lake Iron Co. v. Township 
of Wakefield, 247 U.S. 350, 352, 38 S. Ct. 495, 62 L. Ed. 
1154 (1918)). 
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Vill. of Willowbrook v. Olech, 528 U.S. 562, 564 (2000). See also 

Clubside, Inc. v. Valentin, 468 F.3d 144, 159 (2d Cir. 2006) (requiring 

an “extremely high degree of similarity” between the plaintiff and 

those similarly situated). 

 Florida has similarly violated Silvia’s equal protection rights. 

Silvia is being treated differently than other similarly situated 

defendants under a death warrant. No other Florida death row 

inmate in recent memory who has been discriminated against by 

having his legal team forced to simultaneously litigate another death 

warrant.3 The unequal treatment Silvia will receive if he is executed 

without the ability to further litigate his claims at an evidentiary 

hearing will further violate his rights to equal protection and 

fundamental fairness. 

D.  Access to the Courts 

 The Due Process clause of the Fourteenth Amendment 

guarantees access to the courts. In fact, it guarantees every state 

 
3See footnotes 1 and 2 above regarding the actuality of a third 
warrant being signed on the same attorneys less than 48 hours after 
the execution of Occhicone, thereby concluding his warrant 
litigation. This legal team has now been appointed to three 
overlapping death warrants in a row – a situation no other legal team 
in memory, nor their clients, have been subjected to 
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prisoner a right of meaningful access to the courts. Dawson v. 

Kendrick, 527 F. Supp. 1252, 1312 (S.D.W. Va. 1981). The courts of 

this country have “consistently required States to shoulder 

affirmative obligations to assure all prisoners meaningful access to 

the courts.” Bounds v. Smith, 430 U.S. 817, 824, 97 S. Ct. 1491, 

1496, 52 L. Ed. 2d 72 (1977), abrogated by Lewis v. Casey, 518 U.S. 

343, 116 S. Ct. 2174, 135 L. Ed. 2d 606 (1996).4 It is the state's 

burden to provide meaningful access and to demonstrate its chosen 

method is adequate. Gluth v. Kangas, 951 F.2d 1504, 1508 (9th Cir. 

1991). The State of Florida has an obligation not only to provide Silvia 

access to the court, but to provide meaningful access. Furthermore, 

because Silvia is confined on Death Row, an extreme form of 

punishment in its permanency, the State also has a higher burden 

to affirmatively act to assure adequate process. 

 Capital defendants in Florida do not have the ability to 

represent themselves in postconviction proceedings.  

This Court has also recognized that “since the state of 
Florida enforces the death penalty, its primary obligation 
is to ensure that indigents are provided competent, 

 
4The Lewis case simply specified the right acknowledged by Bounds 
was not a right to a law library or legal assistance but the right of 
access to the courts.  
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effective counsel in capital cases,” White v. Board of County 
Comm'rs, 537 So.2d 1376, 1379 (Fla.1989), and that “all 
capital cases by their very nature can be considered 
extraordinary and unusual.” Id. at 1378. This Court has 
recognized the crucial role of counsel at all levels of capital 
proceedings. 
 

Gordon v. State, 75 So. 3d 200, 202 (Fla. 2011)(Emphasis added). 

Without counsel, a defendant in Florida like Silvia has no access to 

the courts. It is clear from Gordon, the purpose of that restriction was 

not to deny access to the courts, but to provide a higher degree of 

assurance all death sentenced individuals, regardless of indigency, 

are provided equally competent and effective counsel, so the access 

to court can be meaningful.  To accomplish this, Florida has created 

a right to counsel in capital postconviction cases. This court must 

allow Silvia meaningful access to the courts in the form of competent 

and effective counsel.  “Due process requires that a defendant be 

given notice and an opportunity to be heard on a matter before it is 

decided.” Barwick v. State, 361 So. 3d 785, 790 (Fla. 2023) (quoting 

Asay v. State, 210 So. 3d 1, 27 (Fla. 2016)). “The fundamental 

requirement of due process is the opportunity to be heard ‘at a 

meaningful time and in a meaningful manner.’” Mathews v. 
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Eldridge, 424 U.S. 319, 333 (1976)(quoting Armstrong v. Manzo, 380 

U.S. 545, 552 (1965)). 

In discussing the right to counsel, the United States Supreme 

Court said: 

Judge Cooley refers to the right of a person accused of 
crime to have counsel as perhaps his most important 
privilege, and after discussing the development of the 
English law upon that subject, says: ‘With us it is a 
universal principle of constitutional law, that the prisoner 
shall be allowed a defense by counsel.’ 1 Cooley's 
Constitutional Limitations (8th Ed.) 700. The same author, 
as appears from a chapter which he added to his edition 
of Story on the Constitution, regarded the right of the 
accused to the presence, advice and assistance of counsel 
as necessarily included in due process of law. 2 Story on 
the Constitution (4th Ed.) s 1949, p. 668. The state 
decisions which refer to the matter, invariably recognize 
the right to the aid of counsel as fundamental in character. 
E.g., People v. Napthaly, 105 Cal. 641, 644, 39 P. 29; Cutts 
v. State, 54 Fla. 21, 23, 45 So. 491; **65 Martin v. State, 
51 Ga. 567, 568; Sheppard v. State, 165 Ga. 460, 464, 141 
S.E. 196; State v. Moore, 61 Kan. 732, 734, 60 P. 748; *71 
State v. Ferris, 16 La.Ann. 414; State v. Simpson, 38 
La.Ann. 23, 24; State v. Briggs, 58 W.Va. 291, 292, 52 S.E. 
218.  
 

Powell v. State of Ala., 287 U.S. 45, 70–71, 53 S. Ct. 55, 64–65, 77 L. 

Ed. 158 (1932). 
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E. Manifest Injustice 

 Executing Silvia would result in a manifest injustice which 

“shocks the conscience,” and demands correction.5 Manifest injustice 

refers to an error in a legal proceeding which is so fundamentally 

unfair or wrong it shocks the conscience.6 In this postconviction 

context, the inquiry focuses on whether a manifest injustice will 

occur if the error is not corrected. State v. Gordon, No. F08-9192, 

2014 WL 8396818, at *3 (Fla .Cir .Ct. Aug. 12, 2014). When manifest 

injustice has occurred, this Court has the responsibility to correct 

the injustice if it can. Id. (See also, State v. Owen, 696 So. 2d 715, 

720 (Fla. 1997) “this Court has “the power to reconsider and correct 

erroneous rulings”).  

 As argued at the hearing on July 22, 2026, Florida is engaging 

in a series of escalations with the past several death warrants which 

shocks the conscience. (PCROA 2214-2215). Dusty Ray Spencer's 

June 25, 2026 execution set a modern record in Florida as the oldest 

 
5LSD Law Legal Dictionary (March 2026) What is manifest injustice? 
simple definition & meaning · LSD Law. Available at: 
https://definitions.lsd.law/manifest-injustice (Last Accessed July 2, 
2026) 
6LSD Law Legal Dictionary (March 2026), supra 
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man to be executed at 74 years of age. Then, Dennis Sochor was 

executed on July 14, 2026, who was also 74 years old. Followed 

closely by Dominick Occhicone who was in extremely poor health and 

almost 81, which  shattered the records set by Spencer and Sochor, 

and was even more egregious as it occurred less than 5 hours after 

the execution of James Duckett. The current spate of executions in 

Florida appears targeted at the most vulnerable segments of the 

population on death row. Now the Governor has signed a death 

warrant on Silvia while his counsel was litigating the Occhicone 

warrant. And in the continuing this series of death warrants, the 61-

year-old Silvia requires the use of a wheelchair. As a result of this 

escalation of executions, FDOC is no longer able to abide by its self-

imposed rules regarding visitations surrounding an execution.  See 

Appendix G - Visits for Inmates Under a  Death Warrant. Because of 

the accelerated rate of executions, neither Mr. Duckett nor Mr. 

Occhicone were permitted their final visitations on the day of their 

executions rather they had to occur the day before the execution due 

to the double executions not providing sufficient time for these 

designated visits.   

 No precedent relied on by the State, nor the circuit court 
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addresses the troubling and unique aspects of Silvia’s case. This 

court should issue a stay and remand for an evidentiary hearing, 

so Silvia can create a testimonial record of the actions of the EOG, 

and the effects their selection is having on Silvia’s right to 

representation and basic fairness under the law. Should an 

evidentiary hearing reveal the death warrant for Silvia was signed 

with the knowledge his counsel was in the middle of litigation on 

the Occhicone warrant, thereby hindering Silvia’s meaningful 

access to the courts and  postconviction counsel, the error is even 

more egregious. Either way it is shocking to the conscience under 

a manifest injustice analysis and this Court’s intervention is 

paramount at this time. 

ARGUMENT II 

THE RECENTLY REVEALED SHORTAGES OF 
ETOMIDATE, CREATES A VIOLATION OF SILVIA’S 
FOURTEENTH AMENDMENT RIGHTS UNDER THE 
UNITED STATES CONSTITUTION AND THE 
CORRESPONDING PROVISTIONS OF THE FLORIDA 
CONSTITUTION. A DENIAL OF RELIEF WOULD ALSO 
BE A MANIFEST INJUSTICE 

Etomidate is a short-acting intravenous agent used to induce 

general anesthesia and for sedation in critically ill patients. It has 

particular value in emergency medicine and intensive care units due 

https://synapse.patsnap.com/drug/d84389af50e84e0a95bbcde38f3b76f6
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to its hemodynamic stability and is specifically used for patients at 

risk of hypotension, it is preferred for use in rapid sequence 

intubation procedures,7 and is a valuable tool for anesthesiologists 

and critical care physicians.8  It is also one of the drugs in Florida’s 

three drug lethal injection protocol.  

As of April 7, 2026, less than four months before Governor 

DeSantis signed the execution warrant for Silvia, the American 

Society of Health-System Pharmacists reported an ongoing shortage 

of etomidate.9 Pharmaceutical Executive also reported this shortage 

in its April 2026 issue.10 The results of pharmaceutical shortages 

have wide-reaching impacts across society, not just for Silvia. This 

 
7Synapse, What is Etomidate Used For?, (June 14, 2024) 
https://synapse.patsnap.com/article/what-is-etomidate-used-for 
(Last accessed July 24, 2026)  
8Rachel Tyndale, Etomidate Mechanism of Action, Clinical Uses and 
Side Effects, (August, 02, 2023) https://www.longdom.org/open-
access/etomidate-mechanism-of-action-clinical-uses-and-side-
effects-101923.html (Last accessed July 24, 2026) 
9ASHP, Etomidate Injection (April 7, 2026) 
https://www.ashp.org/drug-shortages/current-shortages/drug-
shortage-detail.aspx?id=873&loginreturnUrl=SSOCheckOnly (Last 
accessed July 24, 2026) 
10Nicholas Jacobus, Top Drugs at Risk of Supply Shortages: Report, 
(April 22, 2026) https://www.pharmexec.com/view/top-drugs-risk-
supply-shortages-report (Last accessed July 24, 2026) 

https://synapse.patsnap.com/disease/1e8591e2d0014105b1d42d49dec4bea2
https://synapse.patsnap.com/article/what-is-etomidate-used-for
https://www.longdom.org/open-access/etomidate-mechanism-of-action-clinical-uses-and-side-effects-101923.html
https://www.longdom.org/open-access/etomidate-mechanism-of-action-clinical-uses-and-side-effects-101923.html
https://www.longdom.org/open-access/etomidate-mechanism-of-action-clinical-uses-and-side-effects-101923.html
https://www.ashp.org/drug-shortages/current-shortages/drug-shortage-detail.aspx?id=873&loginreturnUrl=SSOCheckOnly
https://www.ashp.org/drug-shortages/current-shortages/drug-shortage-detail.aspx?id=873&loginreturnUrl=SSOCheckOnly
https://www.pharmexec.com/view/top-drugs-risk-supply-shortages-report
https://www.pharmexec.com/view/top-drugs-risk-supply-shortages-report
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shortage of a critical and beneficial drug creates ethical issues based 

on overall human rights forcing physicians to allocate resources to 

the individuals who will benefit most of the use of the available 

drugs.11  Doctors and pharmaceutical experts have raised growing 

concerns about the shortages in recent months. As recently as July 

1, 2026, the Utah Bureau of Emergency Medical Services also 

reported on the shortage of this critical medication.12   

 The standard therapeutic dose for etomidate in adult patients 

is a range of 0.2 to 0.6 milligrams per kilogram of body weight and 

should be calculated and administered by trained professionals who 

can properly evaluate adjustments based on specific patient 

considerations, such as the elderly or individuals with certain 

medical conditions.13 The protocols require the administration of a 

 
11Maya C. Wai, Drug Shortage and Ethical Issues: Integrating 
Multidisciplinary Perspectives with a Shared Ethical Framework 
(September 2024) 
12Bureau of Emergency Medical Services; Utah Department of Public 
Safety, Utah EMS Medication Shortage Procedure, (July 1, 
2026)  https://ems.utah.gov/utah-ems-education-shortage-
information/ (Last accessed July 24, 2026) 
13SCIENCEINSIGHTS, What is the Standard Etomidate Dose for 
Intubation? (November 26, 2025)https://scienceinsights.org/what-
is-the-standard-etomidate-dose-for-intubation/ (Last accessed July 
24, 2026) 

https://nabp.pharmacy/news/blog/solving-the-puzzle-of-chronic-medication-shortages/
https://nabp.pharmacy/news/blog/solving-the-puzzle-of-chronic-medication-shortages/
https://ems.utah.gov/utah-ems-education-shortage-information/
https://ems.utah.gov/utah-ems-education-shortage-information/
https://scienceinsights.org/what-is-the-standard-etomidate-dose-for-intubation/
https://scienceinsights.org/what-is-the-standard-etomidate-dose-for-intubation/
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200mg dose of etomidate without regard to the weight of the 

individual involved, which has been referred to as a “massive dose” 

by this Court in Long v. State, 271 So.3d 938, 944 (Fla. 2019).  

Considering the ongoing shortage, it is unconscionable for FDOC to 

proceed considering the quantity of the etomidate used for executions 

and the pace of death warrants in Florida. 

A. Factual Dispute as to Shortage 

The Circuit Court incorrectly denied Silvia requests for an 

evidentiary Hearing. (PCROA 2390). Silvia has shown evidence that 

there is a shortage of etomidate, one of the three drugs necessary for 

lethal injection in the State of Florida. As proof Silvia offers a plethora 

of national and international news articles, scientific journals, 

medical publications, reports from pharmaceutical companies, and 

government sources, including from the Federal Drug Administration 

and Department of Defense.14 FDOC refuses to concede there is a 

 
14See, Report on the Department of Defense Pharmaceutical Supply 
Chain Risks, (November 2023), https://www.warren.senate.gov/wp-
content/uploads/media/doc/FY23%20NDAA%20sec%20860%20Ri
sk%20management%20for%20DoD%20Pharmceuticals1.pdf (Last 
accessed July 31, 2026); USP, Addressing Strategic Constraints to 
Strengthen the US Medicine Supply Chain (Apr. 7, 2026), 
https://www.usp.org/sites/default/files/usp/document/public-
policy/vulnerable-medicines-list-2025.pdf (Last accessed July, 24, 
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shortage of etomidate. FDOC stated at the records hearing on this 

issue on July 22, 2026: 

 
2026); Joseph Choi, Pharmaceutical Supply Chains Get Tangled in 
War with Iran, (March 29, 2026)  
https://thehill.com/policy/healthcare/5805149-iran-war-
pharmaceutical-supply-chain/ (Last accessed July 24, 2026); 
Synapse, What is Etomidate Used For?, (June 14, 2024) 
https://synapse.patsnap.com/article/what-is-etomidate-used-for 
(Last accessed July 24, 2026) 
Rachel Tyndale, Etomidate Mechanism of Action, Clinical Uses and 
Side Effects, (August, 02, 2023) https://www.longdom.org/open-
access/etomidate-mechanism-of-action-clinical-uses-and-side-
effects-101923.html (Last accessed July 24, 2026); ASHP, Etomidate 
Injection (April 7, 2026) https://www.ashp.org/drug-
shortages/current-shortages/drug-shortage-
detail.aspx?id=873&loginreturnUrl=SSOCheckOnly (Last accessed 
July 24, 2026); Nicholas Jacobus, Top Drugs at Risk of Supply 
Shortages: Report, (April 22, 2026) 
https://www.pharmexec.com/view/top-drugs-risk-supply-
shortages-report (Last accessed July 24, 2026); Maya C. Wai, Drug 
Shortage and Ethical Issues: Integrating Multidisciplinary 
Perspectives with a Shared Ethical Framework (September 2024); 
Sofia Quaglia, 'An urgent public health crisis': Why so many people 
are struggling to get medicine (October 22, 2025) 
https://www.bbc.com/future/article/20251021-why-youre-having-
trouble-getting-your-meds (Last accessed July 24, 2026); Bureau of 
Emergency Medical Services; Utah Department of Public Safety, Utah 
EMS Medication Shortage Procedure, (July 1, 2026)  
https://ems.utah.gov/utah-ems-education-shortage-information/ 
(Last accessed July 24, 2026); SCIENCEINSIGHTS, What is the 
Standard Etomidate Dose for Intubation? (November 26, 
2025)https://scienceinsights.org/what-is-the-standard-etomidate-
dose-for-intubation/ (Last accessed July 24, 2026); Fresenius Kabi 
(December 20, 2022) 
https://www.fda.gov/media/164122/download (Last accessed July 
24, 2026) 
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The first thing I just want to clear up is I thought I heard 
Mr. Shakoor say that DOC has conceded that there's a 
nationwide shortage of etomidate. We have not. All we've 
done is address allegations that Mr. Shakoor has made.  

(PCROA 2206)(Emphasis added). FDOC’s statements reveal a factual 

dispute exists as to the existence of this well-documented shortage. 

The circuit court denied the evidentiary hearing on the following 

issues: 

(1) whether FDOC has a plan in place for the worldwide 
etomidate shortage; (2) whether FDOC has a policy in 
place for providing etomidate for those institutions which 
are experiencing the etomidate shortage to be used for 
lifesaving purposes with their patients; and (3) whether 
FDOC can prove that the etomidate being used for the 
Defendant is not expired.  

(PCROA 2390). The court did not address the issue of the factual 

dispute as to the existence of a shortage for which the evidentiary 

hearing was originally requested. In doing so, the circuit court erred.  

 There is a presumption in favor of evidentiary hearings on 3.850 

motions asserting claims of newly discovered evidence in capital 

cases. Gaskin v. State, 737 So.2d 509, 517 n. 17 (Fla.1999). This 

Court has held evidentiary hearings should be required on capital 

postconviction motions presenting factually based claims. Amends. 

to Fla. Rules Crim. Proc. 3.851, 3.852, & 3.993, 772 So. 2d 488, 492 
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(Fla.), amended sub nom. Amends. to Fla. Rules of Crim. Proc. 3.851, 

3.852, & 3.993, 772 So. 2d 512 (Fla. 2000), and decision 

supplemented sub nom. Amends. to Fla. Rules of Crim. Proc. 3.851, 

3.852 & 3.993, 772 So. 2d 532 (Fla. 2000).15 In a concurring opinion, 

Justice Wells wrote:  

I write to advocate an amended rule 3.851. I believe the 
rule should be amended to require that an evidentiary 
hearing is mandated on initial motions which assert 
ineffective assistance of counsel, Brady, or other newly 
discovered evidence claims, or other legally cognizable 
claims which allege an ultimate factual basis. Too much 
judicial and counsel time and resources have been wasted 
in determining whether to hold an evidentiary hearing. 
This has added to the inordinate amount of time prisoners 
remain on death row. 

Id. (Quoting from Mordenti v. State, 711 So.2d 30, 33 (Fla.1998)). The 

purpose of evidentiary hearings on postconviction motions is to avoid 

delay, not cause it. Amends. to Fla. Rules Crim. Proc. 3.851, 3.852, & 

3.993, 772 So. 2d 488, 491 (Fla.), amended sub nom. Amends. to Fla. 

Rules of Crim. Proc. 3.851, 3.852, & 3.993, 772 So. 2d 512 (Fla. 2000), 

and decision supplemented sub nom. Amends. to Fla. Rules of Crim. 

Proc. 3.851, 3.852 & 3.993, 772 So. 2d 532 (Fla. 2000). As long as 

the movant has made a facially sufficient claim requiring a factual 

 
15 See footnote 2 of the decision 
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determination, the Court will presume that an evidentiary hearing is 

required. Booker v. State, 969 So. 2d 186, 195 (Fla. 2007). The circuit 

court’s denial of the evidentiary hearing where there is a clear factual 

dispute on the record was an error.  

 On review of a decision of whether or not to grant an evidentiary 

hearing on a postconviction motion based on written materials before 

this Court, the question is a pure question of law subject to de novo 

review. Booker v. State, 969 So. 2d 186, 195 (Fla. 2007). In Booker, 

this Court wrote: 

when we review the summary denial of claims raised in the 
motion below, this Court accepts the movant's factual 
allegations as true, and we will affirm the ruling only if the 
filings show that the movant has failed to state a facially 
sufficient claim or that there is no issue of material fact to 
be determined. 

As such, this Honorable Court should accept Silvia’s factual 

allegations as true, overturn the circuit court's denial, and remand 

for an evidentiary hearing on this matter.  

B. The Court’s Purview to Make Policy as to Use of 
 Etomidate 
 

The American Medical Association has expressed its concern 

that drug shortages are an "urgent public health crisis and a threat 

https://www.ama-assn.org/health-care-advocacy/federal-advocacy/addressing-and-managing-drug-shortages
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to national security.”16 The circuit court ruled it is not in their 

purview to make policy decisions as to the use of etomidate. (PCROA 

2391). However, it would not be the first time a court had stepped in 

to support the reallocation of critical resources. Henderson v. Smith-

Douglass Co., 44 F. Supp. 681, 682 (E.D. Va. 1942) supported the 

regulation of privately owned and manufactured goods in the face of 

“a pressing national emergency.” The court in United States v. Wright, 

48 F. Supp. 687, 688 (D. Del. 1943) found it constitutional to 

establish priorities and allocate material in order to ensure the 

“fulfillment of requirements for the defense of the United States.” 

Similarly, the court in United States v. Beit Bros., 50 F. Supp. 590, 

591 (D. Conn. 1943), upheld quotas for the purpose of “allocating 

scarce materials needed for defense.” (The material in question was 

meat for the constrained food supply during wartime).  

 It is important to understand that the Defense Logistics 

Agency, the Department of Defense’s most significant 

 
16Sofia Quaglia, 'An urgent public health crisis': Why so many people 
are struggling to get medicine (October 22, 2025) 
https://www.bbc.com/future/article/20251021-why-youre-having-
trouble-getting-your-meds (Last accessed July 24, 2026) 

https://www.ama-assn.org/health-care-advocacy/federal-advocacy/addressing-and-managing-drug-shortages
https://www.bbc.com/future/article/20251021-why-youre-having-trouble-getting-your-meds
https://www.bbc.com/future/article/20251021-why-youre-having-trouble-getting-your-meds
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pharmaceutical procurement organization used to fulfill the military 

healthcare systems material requirements, lists etomidate as being 

under a drug shortage.17 The shortage has been aggravated by the 

War in Iran. Fifty percent of the global supply of etomidate is 

produced in Jordan.18 The majority of the generic version of all drugs 

is made in India.19 The conflict in Iran has disrupted the supply of 

etomidate and its generic equivalent to the United States. While as of 

mid-April of 2026, the Strait of Hormuz was partially opened, and 

some drugs were trickling in, the overall supply was largely 

impacted.20 The Strait of Hormuz is the main shipping channel for 

pharmaceutical shipments between Asia, Europe, and the United 

States. It is also critical to the supply chain of fuel.21 As such, the 

 
17Report on the Department of Defense Pharmaceutical Supply Chain 
Risks, (November 2023), https://www.warren.senate.gov/wp-
content/uploads/media/doc/FY23%20NDAA%20sec%20860%20Ri
sk%20management%20for%20DoD%20Pharmceuticals1.pdf (Last 
accessed July 31, 2026) 
18Genni Burkhart, How Middle East Tensions Are Disrupting Medical 
(and Dental) Supply Chains, (April 22, 2026) 
https://www.docseducation.com/blog/how-middle-east-tensions-
are-disrupting-medical-and-dental-supply-chains (Last accessed, 
July 31, 2026) 
19Genni Burkhart, supra at 12 
20Genni Burkhart, supra at 12 
21Genni Burkhart, supra at 12 
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logistical constraints of the war with Iran have impacted not only the 

supply of this critical drug, but also increased the price of shipping 

and manufacturing, thus increasing the price of what little of the 

drug is available in the United States.22 So, citing to cases dealing 

with wartime rationing is not hyperbolic, it is appropriate. It is within 

this Court’s discretion to rule upon such matters.  

 Considering the ongoing shortage of etomidate, a lack of this 

Court’s intervention would result in a manifest injustice which 

“shocks the conscience” and demands correction.23 Florida could 

pause executions and allow this extremely important medication 

to be used by those suffering acute and immediate medical 

concerns who can gain the most benefit from its intended use, until 

the shortage is over. Rather than using a “massive dose” of the 

limited amount of etomidate available to end the life of a 61-year-old 

man in a wheelchair, in the midst of a drug crisis, it could instead be 

used for life-saving procedures. This perpetuates a manifest injustice 

upon not just Silvia, but society as a whole and demands correction 

by this Court.   

 
22Genni Burkhart, supra at 12 
23LSD Law Legal Dictionary, supra at 5 
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C. Alternative Method  

The State repainted Silvia’s Fourteenth Amendment Due 

Process and Equal Protection claims as an Eighth Amendment 

method of execution claim, as is their custom. (PCROA 2364-2365). 

The circuit court, relying on the State’s incorrect reinterpretation, 

ruled that Silvia’s non-existent method of execution claim failed to 

meet the legal standards of Glossip v. Gross, 576 U.S. 863 (2015), 

because Silvia did not identify a feasible alternative method of 

execution. (PCROA 2391-2392). Silvia did not propose an alternative 

method of execution because Silvia did not raise an Eighth 

Amendment claim in Claim II of his pleading. (PCROA 2242). Silvia 

does not object to lethal injection as a method of execution, nor does 

he object to the use of etomidate in the three-drug protocol to be used 

for his execution. Silvia simply asserts his right to substantive and 

procedural due process, that the death penalty be administered in a 

fair, consistent, and reliable manner. Arbelaez v. Butterworth, 738 

So. 2d 326 (Fla. 1999).  

D. Possibility of Expired Drugs 

The circuit court erred in its ruling regarding Silvia’s fear that 

the shortage of etomidate may result in the etomidate used in his 
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execution being expired. (PCROA 2391). The court considered Silvia’s 

argument, that commercial supply constraints of etomidate will 

result in future protocol deviations, to be speculative. The State 

insists the existence of an alleged etomidate shortage does not 

establish in and of itself that FDOC lacks protocol compliant drugs 

or intends to disregard its protocol. (PCROA 2365). However, the 

State refuses to simply state on the record that they have viable 

etomidate for use in Silvia’s execution; They remain strangely silent 

on this matter. (PCROA 2195-2225, 2339-2346, 2347-2368). As 

usual, the State hides behind the presumption FDOC will comply 

with the lethal injection protocol. Cole v. State, 392 So. 3d 1054, 1065 

(Fla. 2024). (PCROA 2365). Silvia recognizes it is his burden to 

overcome that presumption. Muhammad v. State, 132 So. 3d 176, 

206 (Fla. 2013). 

In Arthur v. Thomas, 674 F.3d 1257 (11th Cir. 2012), the 

Eleventh Circuit Court addressed an equal protection claim by an 

Alabama death row inmate, and found the petitioner only had to 

show enough facts to constitute a plausible equal protection claim 

and had done so by alleging “Alabama has substantially deviated 

from is execution protocol.” Id. at 1263. Arthur alleged significant 
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deviations from the established execution protocol and that court 

found as follows: 

In light of Arthur’s other allegations regarding the veil of 
secrecy that surrounds Alabama’s execution protocol, it is 
certainly not speculative and indeed plausible that 
Alabama will disparately treat Arthur because the protocol 
is not certain and could be unexpectedly  changed for his 
execution. (Footnote omitted.) 

Id. (Emphasis added). The Court then remanded the case for further 

factual development. Similarly, In Taylor v. Crawford, No. 05-4173-

CV-C-FJG, 2006 WL 1779035, at *4 (W.D. Mo. June 26, 2006), the 

Missouri Supreme Court suspended the lethal injection protocol 

when it was discovered that the protocol had been deviated from 

three times. Their reasoning was “the protocol as it currently exists 

is not carried out consistently and is subject to change at a moment's 

notice,” and this would infringe the inmates' constitutional rights. Id, 

Silvia does not rely on the multitude of plausible protocol 

violations which have already been brought before this court and 

rejected. (See, Walls v. Dixon, No. 4:25-cv-0488, ECF 1 (N.D. Fla. Nov. 

26, 2025), Heath v. State, 426 So. 3d 1253, 1262 (Fla. 2026), cert. 

denied sub nom. Ronald Palmer Heath v. Fla., 223 L. Ed. 2d 587 (Feb. 

10, 2026), and Trotter v. State, 428 So. 3d 68, 72 (Fla.), cert. denied 
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sub nom. Trotter v. Fla., 146 S. Ct. 755 (2026), among others). Silvia 

raises further evidence of protocol violations. Fla. Admin. Code Ann. 

R. 33-601.830, which sets the rules and procedures regarding Death 

Row, under §(15)(b)(2) provides after a death warrant is signed, “All 

visits shall be non-contact, except that the inmate may receive a one-

hour contact visit on the day of execution.” (See Appendix G - ). We 

know for a certainty this procedure was not adhered to in the two 

most recent executions, those of James Duckett and Dominick 

Occhicone. Due to the sudden re-signing of Duckett’s death warrant, 

on July 14, 2026, FDOC scheduled Duckett’s execution at noon on 

July 28, 2026 – the same day as that of Occhicone. According to 

Duckett’s death warrant (Appendix H - Warrant Packet for James 

Duckett), Governor DeSantis gave FDOC a week, beginning at noon 

on July 28, 2026 to noon on August 4, 2026 in which to schedule 

Duckett’s execution. According to the letter signed by Governor 

DeSantis, it was FDOC’s decision to schedule Duckett’s execution at 

noon on July 28, 2026, despite Occhicone’s execution already being 

scheduled at 6:00 PM on the same date. (PCROA 2316). Because 

FDOC chose to schedule two executions on one day, both Duckett 

and Occhicone were denied their contact visit on the day of the 
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execution. Their contact visits were moved to another day, and as a 

result, Occhicone’s family was unable to attend. These are two 

concrete examples of FDOC not following their death warrant 

protocols. By not treating Duckett and Occhicone the same as other 

inmates on Death Watch, the FDOC and the State of Florida violated 

their rights to Equal Protection under the Fourteenth Amendment. 

Unfortunately, both Duckett and Occhicone are dead and cannot 

raise those claims.   

The fundamental requirement of due process is the opportunity 

to be heard ‘at a meaningful time and in a meaningful manner.’” 

Mathews v. Eldridge, 424 U.S. 319, 333 (1976)(quoting Armstrong v. 

Manzo, 380 U.S. 545, 552 (1965)). At a minimum, due process 

requires the deprivation of life, liberty or property by adjudication be 

preceded by notice and opportunity for hearing appropriate to the 

nature of the case. Id. at 550. It has long been recognized “execution 

is the most irremediable and unfathomable of penalties; that death 

is different.” Ford v. Wainwright, 477 U.S. 399, 411 (1986) (citing 

Woodson v. North Carolina, 428 U.S. 280, 305 (1976)). This is why 

this Court’s reasoning in consistently denying claims based on 

protocol violations is flawed at best, and at worst is injustice: 
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The alleged failure to document the removal of drugs from 
inventory until one or two days after an execution would 
not, without more, show a substantial and imminent risk 
that is sure or very likely to cause serious illness and 
needless suffering during an execution. Nor would the 
alleged failure to log the removal of etomidate from 
inventory establish such a risk where the autopsy 
indicates the drug was, in fact, administered.  

Heath v. State, 426 So. 3d 1253, 1262 (Fla. 2026), cert. denied sub 

nom. Ronald Palmer Heath v. Fla., 223 L. Ed. 2d 587 (Feb. 10, 2026). 

(Emphasis added). By this Court’s own logic, if FDOC did not follow 

certain protocols, it could only come to light after the Appellant’s 

death, at which time the injury is irreversible and, thus, cannot be 

litigated.  

The shortage of etomidate and FDOC’s silence on the matter 

makes it plausible FDOC does not have viable etomidate to be used 

in Silvia’s execution. A decision to prohibit Silvia from a full 

investigation into the drugs to be used for his lethal injection violates 

the Fourteenth Amendment, as all prisoners being executed by the 

State of Florida are entitled to be treated the same, as well as 

guaranteed FDOC is following its constitutionally protected 

protocols, rather than being differentiated between in an arbitrary 

and capricious manner of the drugs provided, whether there are 
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differences in the drugs to be injected, the amounts of the drugs 

injected, or expired drugs being injected. If FDOC violates Silvia’s 

Equal Protection rights, as it violated Duckett and Occhicone’s, 

Silvia’s injury could not be discovered until after Silvia’s death, in 

Silvia’s autopsy, at which point Silvia will not be able to litigate the 

matter, depriving him of his right to be heard at a meaningful time 

and in a meaningful manner.  

In addressing a Petition for Writ of Certiorari on the very issue 

of the use of expired etomidate, Justice Sotomayor pointed out “the 

State provides no assurances that it has not (and will not) use expired 

substances in its executions.” Trotter v. Fla., 146 S. Ct. 755, 755 

(2026). She went on to say; 

If the protocol is in fact being followed, then transparency 
instills confidence in the protocol for everyone—prisoners, 
the courts, and the public alike. If it is not, then secrecy is 
intolerable… 

Going forward, I hope that Florida and its courts will 
recognize the paramount importance of ensuring that it 
conducts executions consistently with its approved 
protocol, and assuring all involved that it is preventing any 
infliction of needless suffering on those being executed in 
the State. By continuing to shroud its executions in 
secrecy, Florida undermines both the integrity of its own 
execution process and, potentially, this Court's ability to 
ensure the State's compliance with its constitutional 
obligations. 



50 
 

Id. We beg this court to heed Justice Sotomayor’s warning and 

prevent the likelihood of irreparable injury to Silvia in light of 

FDOC’s repeated deviations. 

CONCLUSION AND RELIEF SOUGHT 

In light of the facts and legal arguments presented above, Silvia  

contends his constitutional rights for equal protection and due 

process under the Fourteenth Amendment of the Constitution of the 

United States, and the corresponding provisions of the Florida 

Constitution, have been violated. Silvia respectfully requests his 

death sentence be vacated, alternatively for this case to be remanded 

to the circuit court to conduct an evidentiary hearing, as well as for 

the entry of a stay of his execution, and all future executions, until 

the worldwide etomidate shortage has been resolved and so all of 

these issues can be fully litigated. 

CERTIFICATE OF COMPLIANCE 

Pursuant to Fla. R. App. P. 912,.045, we hereby certify that the 

Initial Brief of the Appellant has been produced in Bookman Old 

Style14-point font. This brief complies with the requirements of Fla. 

R. App. P. 9.210(a)(2)(D), as it has less than 75 pages and 10,604 

words. 
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IN THE CIRCUIT COURT OF THE 
EIGHTEENTH JUDICIAL CIRCUIT 
IN AND FOR SEMINOLE COUNTY, 
FLORIDA 

CASE NO.: 05-2006-CF-004522-AXXX-XX 

FLORIDA SUPREME COURT 
NO. SC2009-0220 

ACTIVE DEATH WARRANT 

ST ATE OF FLORIDA, 

Plaintiff, 

v. 

WILLIAM FRANCES SILVIA, JR. 

Defendant. 

-------------'' 

ORDER SUMMARILY DENYING DEFENDANT'S SUCCESSIVE 
MOTION TO VACATE DEATH SENTENCE FOLLOWING A 

SIGNED DEATH WARRANT 
AND 

DENYING DEFENDANTS MOTION FOR A STAY OF EXECUTION 

THIS CAUSE came before the Court on the Defendant's 

Successive Motion to Vacate Death Sentence, filed herein on July 27, 

2026, pursuant to Rule 3.851, Florida Rules of Criminal Procedure. 

(Doc. 411 ). The Defendant also filed on July 27, 2026, a Motion for 

Stay of Execution. (Doc. 413). On July 29, 2026, the State filed a 

Response to the Defendant's postconviction motion and a Response 
/ 
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in Opposition to the Defendant's Motion for Stay of Execution. (Doc. 

414,415). 

On July 29, 2026, at 11 :00 A.M., the Court held a hearing 

pursuant to Huff v. State, 622 So. 2d 982 (Fla. 1993). Present at the 

Huff hearing virtually via Zoom were Doris Meacham and Naomi 

Nichols representing the Attorney General's Office in addition to 

Assistant State Attorney Anna Valentini of the State Attorney's Office 

in the Eighteenth Judicial Circuit. The Defendant's counsel, Ali 

Shakoor, Mayham Syed, and Debra Bell of Capital Collateral 

Regional Counsel - Middle Region ("CCRC-M") appeared virtually via 

Zoom. The Defendant chose not to appear virtually for this hearing. 

The Court determines that no postconviction evidentiary 

hearing is legally warranted on the Defendant's Successive Motion to 

Vacate Death Sentence and the motion is summarily denied as a 

matter of law because there are no factual disputes relevant to any 

cognizable, colorable claim. The Defendant is not legally entitled to a 

postconviction evidentiary hearing to conduct a fishing expedition for 

records unrelated to a colorable claim for postconviction relief. 

Willacy v. State, 431 So. 3d 254, 262 (Fla. 2026), cert. denied, 224 
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L.Ed.2d 524 (2026) (citing Sims v. State, 753 So. 2d 66, 70 {Fla. 

2000)). Each claim raised by the Defendant in the subject successive 

postconviction motion is untimely, procedurally barred, and/or legally 

insufficient. Having considered the Defendant's "Successive Motion 

to Vacate Death Sentence," the Defendant's Motion for Stay, the 

State's Response, the official Court file, legal argument of counsel, 

and the relevant legal authority, the Court makes the following 

findings of fact and conclusions of law: 

case: 

Facts 

a. The Supreme Court of Florida summarized the facts of this 

The victim, Patricia Silvia had been married to the 
defendant, William Frances Silvia, since 2002, but they 
separated in July 2006. At the time of the murder, Silvia 
was forty-one and Patricia was thirty-nine. After their 
separation, Patricia and two of her minor children from a 
previous marriage, Rachel and Ross, ages sixteen and 
thirteen, moved into the Winter Park home of her mother, 
Betty Woodard, and her stepfather, Patrick Woodard. 
Robin McIntyre, Patricia's sister, also lived at the home. 
On several occasions prior to the evening of the murder, 
Silvia had visited the Woodard home unannounced in the 
middle of the night to speak to Patricia. Every time, Silvia 
was turned away. 

On the day of the murder, Silvia was fired from his 
job. He had already become homeless after the 
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separation, was living in his truck, and at times rented a 
motel room. That afternoon, after being fired, Silvia 
purchased a pump action twelve-gauge Mossberg 500 
shotgun and ammunition and rented a motel room at the 
Regency Inn. Later that evening, the Woodards were 
hosting a cookout in their carport area. Those in 
attendance included Patricia, her children Ross and 
Rachel, her sister Robin, her parents, Patrick's brother 
Jerome Woodard, and several other friends. At around 
9:00 p.m., Silvia drove to the Woodard home with the 
shotgun and ammunition in his truck, apparently hoping to 
reconcile with Patricia. • 

When Silvia arrived at the home, he asked to speak 
with Patricia, who came outside to speak with him. They 
spoke briefly, after which Patricia went back into the 
house. As Patricia walked away, Rachel overheard Silvia 
tell Patricia, "You will be sorry." Silvia walked back to his 
truck - a distance of approximately one hundred feet -
retrieved his shotgun, and fired two shots as he walked 
back to the Woodard home. 

At this point, Patrick's brother, Jerome, who was in 
the carport at the time, jumped to the ground between two 
vehicles. After the shooting started, Patricia's sister, 
Robin, left the carport and entered the home. Rachel, who 
was also in the carport, heard the gunshots and attempted 
to go into the house to find her brother, Ross. When 
Rachel got up to find her brother, Silvia pointed a gun at 
her from a foot away in the carport. At this point, Patricia 
and Betty were in the kitchen, adjacent to the carport. As 
Betty opened the door from the kitchen to the carport, she 
was shot in the face. Patricia, who was getting iced tea out 
of the refrigerator, was also shot in the head, causing her 
to collapse in front of the refrigerator. Ross was standing 
near Patricia when she was shot. [footnote removed] 
Patrick Woodard, who was in the bedroom when he first 
heard gunshots, left the bedroom to check on things and 
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saw Patricia lying on the floor in front of the refrigerator 
door. Patrick then looked outside the open door to the 
carport and saw Betty on the floor bleeding and covering 
her face. Patrick saw Silvia at the end of the carport 
holding a twelve-gauge shotgun, pointing the shotgun at 
Patrick and pumping it. 

Silvia fired a total of seven shots at the scene that 
evening, two shots into the air and the other shots at the 
Woodard carport and home, and then left in his truck. 
During the shooting, Silvia shot Patricia and Betty. Patricia 
died at the scene. Betty, who was shot in the face, was 
airlifted by the helicopter to Orlando Regional Medical 
Center in "grim" condition with massive facial and head 
trauma and blood loss. 

According to the medical examiner, Patricia had 
numerous pellet gunshot entry wounds on her head. 
There was a pellet gunshot entry wound behind her left ear 
which entered her skull. A "big pellet" entered through the 
top of Patricia's left ear, pierced her skull, and stopped in 
the right front lobe of her brain. There were additional 
pellet wounds on the back of Patricia's head, resulting in 
massive trauma. Either the pellets or bone fragments 
caused exit wounds. The medical examiner concluded 
that Patricia died as a result of the shotgun pellet wounds 
to her head. 

Police later arrested Silvia in the parking lot of the 
motel where Silvia had rented a room. While no evidence 
established that Silvia was intoxicated at the time of the 
murder on September 22, 2006, during his arrest in the 
early morning hours of September 23, 2006, Silvia 
appeared intoxicated or impaired. [footnote removed] 
During his transport to the Seminole County Sheriffs 
Office, Silvia confessed to the shooting. He asked the 
officer transporting him whether the officer was married 
and indicated that "he was in the situation" because he 
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was married. Silvia admitted to shooting Patricia because 
she spent all of their money and then started dating her ex­
husband. 

Law enforcement officers later obtained a search 
warrant for Silvia's motel room and truck. In his motel 
room, they found a pump action twelve-gauge Mossberg 
500 shotgun, shotgun shells, weapons manuals, and 
several empty beer bottles, among other items. The 
shotgun shells collected from Silvia's motel room were the 
same brand as those collected at the crime scene. A 
firearms analyst examined and test-fired the shotgun found 
in Silvia's motel room and concluded that the shells 
collected at the crime scene were fired from the same 
shotgun. 

Silvia v. State, 60 So. 3d 959, 963-64 (Fla. 2011 ). 

Procedural Posture 

b. On June 6, 2008, after a trial, a jury convicted the Defendant 

of committing on September 22, 2006, the first-degree premeditated 

murder of his estranged wife, Patricia Ann Silvia, and the attempted 

first-degree murder of Patricia's mother, Betty MacIntyre Woodard. 

(Exhibit "1," Indictment, Jury Verdicts, Judgment); Silvia v. State, 60 

So. 3d 959, 964 (Fla. 2011 ). 

c. A penalty phase occurred on July 17-21, 2008, after which 

the jury recommended death by a vote of eleven to one. (Exhibit "2," 

Jury Recommendation); Silvia v. State, 60 So. 3d 959, 966 (Fla. 
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2011 ). This Court followed the jury's recommendation and on January 

28, 2009, imposed a sentence of death for the murder of Patricia, and 

life imprisonment for the attempted first-degree murder of Betty. This 

Court found three aggravating circumstances giving each great 

weight (1) Silvia's contemporaneous conviction for attempted 

murder of Betty Woodard established the prior violent felony 

aggravator; (2) Silvia caused a great risk of death to many persons; 

and (3) the homicide was committed in a cold, calculated, and 

premeditated manner without any pretense of moral or legal 

justification ("CCP"). kh at 967. Although this Court did not find any 

statutory mitigating circumstances, it found several nonstatutory 

mitigating circumstances: ( 1) emotional distress from loss of job and 

wife (little weight); (2) impaired ability to conform conduct due to 

chronic personality disorder not otherwise specified and chronic 

alcohol dependence (moderate weight); (3) chronic personality 

disorder not otherwise specified with paranoid, antisocial, and 

schizoid features and alcohol dependence (moderate weight); (4) 

chronic alcohol dependence (moderate weight); (5) diagnosis as a 

teenager with "schizoid" or "schizophreniform" disorder (little weight); 
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and (6) dysfunctional family setting when growing up with domestic 

violence (little weight). Id. (Exhibit "3," Sentencing Order). 

d. On direct appeal at the Supreme Court of Florida, the 

Defendant raised six issues all related to the penalty phase: ( 1) the 

trial court erred in finding CCP; (2) the trial court erred in finding that 

Silvia knowingly created a great risk of death to many persons; (3) his 

death sentence is not proportionate; (4) the prosecutor's repeated 

improper and inflammatory elicitation of irrelevant evidence tainted 

the penalty phase; (5) reversible error occurred when the trial court 

permitted improper victim impact evidence; and (6) Florida's death 

sentencing scheme is unconstitutional under the Sixth Amendment 

pursuant to Ring v. Arizona, 536 U.S. 584 (2002). Silvia v. State, 60 

So. 3d 959, 967, n. 5 (Fla. 2011 ). The Supreme Court of Florida 

reviewed both the evidence of guilt and the penalty-phase issues 

raised, and affirmed Silvia's convictions and death sentence on April 

7, 2011. ~ at 978. (Exhibit "4," Mandate/opinion). Capital Collateral 

Regional Counsel - Middle Region ("CCRC-M") was appointed on 

that same date. (Exhibit "5," order). 
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e. On June 26, 2012, the Defendant waived his postconviction 

proceedings and counsel. Silvia v. State, 228 So. 3d 1144 (Fla. 

2013). This Court specifically found that there were no reasonable 

grounds to believe that the Defendant was not mentally competent for 

purposes of the hearing. kh at 1145. Moreover, the Court found that 

Silvia's waiver was knowing, intelligent, and voluntary. This Court 

discharged Silvia's postconviction counsel and dismissed his 

postconviction proceedings. !!L On September 11, 2013, the 

Supreme Court of Florida reviewed this action and concluded that this 

Court did not abuse its discretion in discharging Silvia's 

postconviction counsel and dismissing postconviction proceedings in 

Silvia's case. Silvia v. State, No. SC12-1853, 2013 WL 5035694 *1 

(Fla. Sept. 11, 2013), 123 So. 3d 1148 (Table). (Exhibit "6/1 

6/26/2012 Transcript and Order Dismissing Postconviction 

Proceedings, Discharging Capital Collateral Regional Counsel and 

Corrected Order, order). 

f. On January 6, 2017, the Defendant filed a successive 

postconviction motion seeking to vacate his death sentence based on 

Hurst v. Florida, 577 U.S. 92 (2016) and Hurst v. State, 202 So. 3d 40 
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(Fla. 2016). At issue was whether Silvia's original, valid waiver of 

postconviction proceedings and counsel precluded him from claiming 

a right to relief under Hurst. This Court granted Silvia a new penalty 

phase applying Hurst. The Supreme Court of Florida reversed this 

decision and reinstated the Defendant's death sentence, concluding 

that Silvia's original waiver of postconviction proceedings and counsel 

precluded Silvia relief under Hurst. (Exhibit "7," motion, order, and 

opinion). State v. Silvia, 235 So. 3d 349, 351-52 (Fla. 2018). On 

review of the Defendant's 2012 waiver of postconviction proceedings 

and counsel, the Supreme Court of Florida made clear: 

In addition, Silvia indicated that he understood that by 
waiving postconviction proceedings early in the process -
before a motion was filed - he was losing permanently 
his right to take advantage of any changes that may 
occur in the law, that he was waiving his right to federal 
review, and that because his attorneys had not yet 
completed their discovery, it was unknown what issues 
could be raised. Silvia acknowledged that he understood 
everything his attorneys had done to date and that his 
attorneys could discover information that would be 
beneficial to him in postconviction. Silvia indicated that 
he understood that the issues in his case were not fully 
developed, that his attorneys could not proceed further in 
their investigation without his cooperation, and that his 
attorneys could discover information that would be 
beneficial to him. He nevertheless indicated that he did 
not wish his attorneys to proceed with any further 
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discovery and that he was voluntarily waiving his 
postconviction counsel and proceedings. 

Silvia v. State, 228 So. 3d at 1145, 1146 (Emphasis added). 

g. On July 17, 2026, the Governor of the State of Florida 

issued an active death warrant for the Defendant. The Supreme 

Court of Florida directed that "[t]he proceedings pending in the trial 

court, if any, shall be completed and orders entered as expeditiously 

as possible, but no later than 11 :00 a.m., Friday, July 31, 2026." 

Postconviction Claims for Relief 

h. In the subject successive postconviction motion, the 

Defendant raises two claims for relief. The Court finds that the 

Defendant originally knowingly and voluntarily waived postconviction 

proceedings in this case. After being informed by Judge McIntosh 

that a death warrant could immediately be issued by the Governor 

and the Defendant could be executed, he chose to waive 

postconviction and collateral challenges. The Supreme Court of 

Florida has upheld this waiver. State v. Silvia, 235 So. 3d 349 (Fla. 

2018). Consequently, this precludes the Defendant from relief at this 

juncture in the case. The Defendant's voluntary waiver of 
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postconviction proceedings is binding and bars any claims 

challenging his conviction and sentence. 

i. Moreover, no prejudice is shown by the alleged deficiencies 

in Claims One and Two, because the Defendant knew on June 26, 

2012, that the Governor could sign a death warrant for his execution 

at any moment, he permanently waived any objection to that, even if 

that occurred years in the future. The Defendant also acknowledged 

under oath that he could never change his mind on this issue. 

(Exhibit "6," 6/26/2012 Transcript, pgs. 21-25). The Defendant's 

decision was made after a lengthy discussion on the record with the 

Court (Judge McIntosh) regarding the future permanent serious 

implications of his decision-making and choices, which is exactly 

what he now faces - the issuance and execution of the Defendant's 

death warrant. 

J. Although the current version of Rule 3.851 includes 

commentary which seems to provide an avenue for defendants who 

waive postconviction proceedings under subdivision (i) to later raise 

certain limited claims, notwithstanding a dismissal of their 

postconviction proceedings, this change in the law does not apply in 
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the Defendant's case. See In re Amends. to Fla. Rule of Crim. P. 

3.851, 351 So. 3d 57 4, 576 (Fla. 2022). The 2022 amendment to 

Rule 3.851 does not apply in the Defendant's case because the 

Defendant's waiver occurred well before the amendment, such 

amendments generally operate prospectively, and the Florida 

Supreme Court has not held that the amended Florida Rule of 

Criminal Procedure 3.851 applies retroactively. James v. State, 404 

So. 3d 317, 328 (Fla. 2025), cert. denied, 145 S. Ct. 1351 (2025). 

Moreover, the Defendant's original waiver included a permanent loss 

of the "right to take advantage of any changes that may occur in the 

law," thus, he is barred from claiming the right to any benefit from the 

2022 rule amendment. State v. Silvia, 228 So. 3d 1144, 1146 (Fla. 

2013); see also State v. Silvia, 235 So. 3d 349, 350-51 (Fla. 2018) 

(reversing Hurst relief.) 

k. However, assuming arguendo, the Defendant did not waive 

postconviction and collateral challenges to the execution of his death 

warrant in the above-styled case, the Defendant is not legally entitled 

to the relief he requests based on controlling precedent as set forth in 

detail below. 
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Claim #1: Signing Silvia's Death Warrant while Defendant's 
Counsel was Litigating Another Death Warrant 

I. As his first claim for postconviction relief in the subject 

motion, the Defendant alleges that his Sixth, Eighth, and Fourteenth 

Amendment constitutional rights were violated and a manifest 

injustice has occurred because the Governor of Florida signed his 

death warrant while his defense counsel was litigating another death 

warrant of another defendant; specifically, Dominick Occhicone.1 

m. The Defendant asserts that his equal protection rights have 

been violated as he is being treated differently than other similarly 

situated defendants under a death warrant, because he was 

disadvantaged by having his legal team simultaneously litigate 

another death warrant. The Defendant further alleges that the 

signing of the death warrant while his counsel was actively litigating 

Occhicone's warrant, which was pending review by the Florida 

Supreme Court, created a circumstance that directly impacted the 

quality of representation available to Silvia, and his access to the 

courts. The Defendant has not shown how the warrant schedule 
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denied him notice or an opportunity to be heard. Tanzi v. State, 407 

So. 3d 385, 390-91 (Fla. 2025). Additionally, the Defendant has not 

alleged the existence of any conflict of interest and has not alleged 

that his attorney's workload prevented them from investigating any 

specific claim. The Defendant just makes a general, conclusory 

allegation. Overlapping warrant cases are assigned by operation of 

statute creating CCRC-M to represent all death-sentenced persons in 

its region. Therefore, CCRC-M Office's internal assignment process, 

rather than any discriminatory selection by the Governor created the 

overlap. The rational basis for the office's assignment of the same 

attorneys to overlapping warrants - continuity, familiarity with a 

client's case, and the legislative design of the CCRC system - readily 

survives a rational basis review. 

n. The Defendant challenges the pace of executions in Florida, 

and contends the Governor is targeting the most vulnerable 

segments of the population on death row, pointing out that the 

Defendant is a sixty-one-year-old man in a wheelchair. The 

1 Occhicone's capital sentence was carried out at 6:13 P.M. on July 28, 2026. 
The warrant period of Occhicone's case overlapped Defendant Silvia's warrant 
case by eleven days. 
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Defendant does not dispute that he is eligible for a death warrant, 

rather he asks this Court to second-guess the Governor's executive 

decision in determining when to sign a warrant and set an execution 

date. 

o. The Supreme Court of Florida has consistently and 

repeatedly held that the Governor has broad discretion in selecting 

which death warrants to sign and when to do so, and that these 

decisions do not violate the United States Constitution or the Florida 

Constitution. Tanzi v. State, 407 So. 3d 385 (Fla. 2025); Hutchinson 

v. State, 416 So. 3d 273 (Fla. 2025). There is no constitutional 

principle that demands a fixed formula, with a more structured, less­

discretionary process. Hutchinson v. State, 416 So. 3d 273, 280 {Fla. 

2025). These holdings foreclose any claim that the Governor's act of 

signing a death warrant - regardless of counsel's other professional 

obligations - constitutes a constitutional violation. 

p. No court has recognized a cognizable claim that the 

Governor's selection of elderly or physically disabled death row 

inmates for execution constitutes unconstitutional targeting. James v. 

State, 404 So. 3d 317 (Fla. 2025). 
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q. The Sixth Amendment claim raised by the Defendant fails 

for a foundational reason: neither the United States Constitution, nor 

Florida law affords a defendant the right to effective assistance of 

postconviction counsel. Barwick v. State, 361 So. 3d 785 (Fla. 2023). 

Section 27.711(10), Florida Statutes expressly provides that "[a]n 

action taken by an attorney who represents a capital defendant in 

postconviction capital collateral proceedings may not be the basis for 

a claim of ineffective assistance of counsel." Barwick v. State, 361 

So. 3d 785 (Fla. 2023) is the most factually analogous precedent. 

There, the Florida Supreme Court expressly noted that counsel's 

post-warrant litigation was made arduous in part because of "the 

presence of another inmate on Death Watch," precisely the 

circumstance alleged here. The Court nonetheless held that "none of 

the obstacles identified by Barwick resulted in a denial of due 

process," and affirmed the summary denial of the constitutional 

claims. Further, the United States Supreme Court has "refused to 

extend a due process requirement for effective collateral counsel to 

situations where a state, like Florida, has opted to afford collateral 
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counsel to indigent inmates." Barwick v. State, 361 So. 3d 785 (Fla. 

2023) (quoting Zack v. State, 911 So. 2d 1190, 1203 (Fla. 2005)). 

r. In Jennings v. State, 422 So. 3d 107, 118 (Fla. 2025), the 

Florida Supreme Court reaffirmed that "an expedited warrant litigation 

schedule does not deprive a defendant of his right to due process." A 

generalized assertion that counsel was overburdened by 

simultaneous capital litigation is legally insufficient. 

s. Pursuant to section 27. 711 ( 12), Florida Statutes, "The court 

shall monitor the performance of assigned counsel to ensure that the 

capital defendant is receiving quality representation." This Court has 

extensive experience in the area of criminal law, including as a 

private attorney handling death penalty matters, as well as a sitting 

judge presiding over multiple capital cases. This Court witnessed the 

Defendant's team of three Capital Collateral representative attorneys 

during the course of this collateral proceeding and they provided the 

highest quality representation for the Defendant, which included 

among other things, meeting all deadlines, filing well-prepared 

pleadings and argument, and having criminal defense team 

investigators present. These three attorneys are to be commended 
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for their skillful representation, professionalism, and work ethic on this 

case. They have zealously represented the Defendant. The Court is 

satisfied with the quality of representation provided to the Defendant. 

t. The bottom line is the Defendant's claim that because 

counsel faced the difficult task of representing two defendants whose 

death warrant period overlapped by eleven days the Defendant may 

not receive effective representation is a wholly speculative assertion. 

The Defendant has not presented a colorable, facially sufficient claim 

upon which relief might be granted. Jennings, 422 So. 3d 107, 119 

(Fla. 2025). No manifest injustice has been shown. 

Claim #2: Administration of Florida's Lethal In jection 
Protocol and Etomidate Shortages 

u. As his second claim for postconviction relief, the Defendant 

alleges that shortages of etomidate, the first drug administered under 

Florida's current lethal injection protocol, create a violation of the 

Defendant's Fourteenth Amendment rights under the United States 

Constitution, and the corresponding provisions of the Florida 

Constitution, as well as a manifest injustice to the Defendant. The 

Defendant seeks to distinguish his case from the Supreme Court of 

Florida's recent opinion in Occhicone v. State, SC2026-1042, 2026 
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WL 2097359 (Fla. July 21, 2026), contending that the Defendant's 

case is different and focuses on the etomidate shortage which he 

alleges is negatively affecting the supply for lifesaving facilities. The 

Defendant requests a postconviction evidentiary hearing to resolve 

alleged factual disputes regarding: (1) whether FDOC has a plan in 

place for the worldwide etomidate shortage; (2) whether FDOC has a 

policy in place for providing etomidate for those institutions which are 

experiencing the etomidate shortage to be used for lifesaving 

purposes with their patients; and (3) whether FDOC can prove that 

the etomidate being used for the Defendant is not expired. The Court 

finds that no evidentiary hearing is warranted. 

v. The Defendant fails to cite any case law, legal authority, or 

legal principles that a shortage of etomidate allows for relief under 

Rule 3.851. Claim Two in the subject motion is simply not a colorable 

claim for postconviction relief. Occhicone v. State, SC2026-1042, 

2026 WL 2097359 (Fla. July 21, 2026). The Supreme Court of 

Florida has held that "it is not a judicial function to determine the 

appropriate dose or identity of the chemicals used in the lethal 

injection process." Schwab v. State, 995 So. 2d 992, 932 (Fla. 2008). 
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The Court reasoned that decisions regarding both the methodology 

and chemicals in this process should be left to the Department of 

Corrections. kl (citing Lightbourne v. State, 969 So. 2d 326, 352 

(Fla. 2007) (quoting Sims v. State, 754 So. 2d 657, 670 (Fla. 2000)). 

Therefore, it is not within this Court's purview to make policy 

decisions about who etomidate should be allocated to, or how it 

should be used, especially in the context of Rule 3.851 proceedings. 

w. The Defendant speculates that the shortage of etomidate 

may result in the Defendant's etomidate dosage being expired. 

"Conclusory and speculative allegations are insufficient to warrant an 

[e]videntiary [h]earing" under Rule 3.851. Jimenez v. State, 265 So. 

3d 462, 474 (Fla. 2018) (quoting Knight v. State, 923 So. 2d 389, 399 

(Fla. 2005)). 

x. Because the Defendant's argument is based on pure 

speculation that commercial supply constraints of etomidate will result 

in future protocol deviations, he failed to meet the legal standard to 

challenge a method of execution. Glossip v. Gross, 576 U.S. 863 

(2015) (quoting Baze v. Rees, 553 U.S. 35, 50 (2008)); Correll v. 

State, 184 So. 3d 478, 488 (Fla. 2015). Moreover, the Defendant 
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fails to identify a feasible, readily implemented alternative method of 

execution instead calling for an immediate pause of all executions. 

Accordingly, it is ORDERED AND ADJUDGED: 

1 . The Defendant's Successive Motion to Vacate Death 

Sentence is SUMMARILY DENIED. 

2. The Defendant's Motion for Stay of Execution is hereby 

DENIED. 

3. The Clerk of Court is directed to promptly serve on each 

party a copy of this Order with attachments, noting thereon the date 

of service by an appropriate certificate of service pursuant to Florida 

Rule of Criminal Procedure 3.851 (f}(5)(F}. 

4. For purposes of compliance with the Supreme Court of 

Florida's scheduling order, this Order with attachments shall also be 

transmitted by the Clerk of Court to the Supreme Court of Florida. 

5. Pursuant to the Order of the Supreme Court of Florida 

issued on July 17, 2026, the Defendant will have until 1 :00 P.M. on 
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Friday, July 31, 2026, to file a notice of appeal. 

ORDERED in Chambers in Sanford, Seminole County, Florida, 

this 29th day of July, 2026 at 2:55 p.m. 

JOHN . GALLUZZO 
CIRCUIT JUDGE 
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CASE NUMBER: 06-04522-CFA 

IN THE CIRCUIT COURT OF THE 
EIGHTEENTH juoICIAL CIRCUIT OF FLORIDA, 

.. ·SEM-fNOLE COUNTY 

THE STA TE OF FI:;,ORIDA 

vs. 

WILLIAM FRANCES SILVIA, JR 
I -----------

INDICTMENT FOR: 

L'/c.,r~ ct Circuit Cc.uit 

S,1rninc!e Coun'QF. r, 'a 
By:_,. . 

Deputy Clllfk 

WITNESSES: Robert Jaynes 
M. Hardesty 
C. Craig 
Jerome Woodard 
Patrick Woodard 
Betty Woodard 

COUNT 1: FIRST DEGREE PREMEDITATED MURDER (CF) 782.04(l)(a) 
COUNT 2: ATTEMPTED FIRST DEGREE PREMEDITATED MURDER WHILE INFLICTfNQ 
GREAT BODILY HARM OR DEATH (Fl) 782.04(l)(a)l 

FOUND SPRING TERM, A.D. 2006 
\~~-. 

KELLY ~ .PTON 
VICE FOREPERSON OF THE GRAND JURY 

Presented in Open Court and Filed this 24th day of 
October, 2006. 

MARYANNE MORSE 

CLERK~ 

BY. ,,~ 
DE TY K 

. 
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IN THE NAME AND BY THE AUTHORITY OF THE STATE OF FLORIDA 

In The Circuit Court Of The Eighteenth Judicial Circuit of the State of Florida for Seminole County, at 

the Spring Term thereof, in the year of out Lord, two thousand six,, the Grand Jurors of the State of 

Florida, inquiring in and for the body of the County of Seminole, upon their oaths do charge that: 

COUNT 1: IN THE COUNTY OF SEMINOLE, STATE OF FLORIDA, on or about September 22, 
2006, WILLIAM FRANCES SILVIA, JR did unlawfully kill a human being, Patricia Ann Silvia, by 
shooting Patricia Ann Silvia with a firearm; and said killing was perpetrated by WII:..,LIAM 
FRANCES SILVIA, JR from a premeditated design to effect the death of Patricia Ann Silvia, and 
during the commission of said offense, WILLIAM FRANCES SILVIA, JR actually possessed a 
firearm as defined in Section 790.001, Florida Statutes, and further, during the commission of said 
felony, WILLIAM FRANCES SILVIA, JR discharged said firearm, and as a result of the discharge, 
did inflict death or great bodily harm upon any person, contrary to Section 782.04(1 )(a), 
775.087(2)(a) 1, 775.087(2)(a)2, 775.087(2)(a)3, Florida Statutes, 

COUNT 2: IN THE COUNTY OF SEMINOLE, ST A TE OF FLORIO A, on or about September 22, 
2006, WILLIAM FRANCES SILVIA, JR did attempt to commit a capital felony, to wit: FIRST 
DEGREE PREMEDITATED MURDER, to unlawfully kill a human being, said attempted killing 
being perpetrated from a premeditated design to effect the death _of the human being and toward the 
commission of said offense, WILLIAM FRANCES SILVIA, JR, did shoot Betty MacIntyre Woodard 
with a firearm, and during the commission of said offense, WILLIAM FRANCES SIL VIA, JR actually 
possessed a firearm as defined in Section 790.001, Florida Statutes; and further, during the commission 
of said felony, WILLIAM FRANCES SILVIA, JR discharged said firearm, and as a result of the 
discharge, did inflict death or great bodily harm upon any person, contrary to Sections 777.04(1), 
T~7.04(4)(b), 782.04(l)(a)l, 775.087(2)(a)l, 775.087(2)(a)2, 775.087(2)(a)3, Florida Statutes, 

and against the peace and dignity of the State of Florida. 

VICE FOREPERSON OF THE GRAND JURY 

I, PAT C. WHITAKER, hereby c~rtify that I have, as authorized and required by law, advised the 
Grand Jury returning the foregoing indictment. 

pk-
Designated Assistant State Attorney 
Florida Bar Number 0185339 
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IN THE CIRCUIT COURT OF THE EIGHTEENTH JUDICIAL CIRCUIT 

IN AND FOR SEMINOLE COUNTY, FLORlpA . ,. ,M'>•--··· .. .... . , ··1 

J 
' . ~ 

STATE OF FLORIDA, 
Plaintiff, 

l 

vs. 

WILLIAM FRANCES SIL VIA, JR., 
Defendant. 

X 

I 

VERDICT· COUNT 1 

WE, THE JURY, FIND THE DEFENDANT, WILLIAM FRANCES .SIL VIA, JR., 
GUILTY OF FIRST DEGREE PREMEDITATED MURDER. 

WE, THE JURY, FIND THE DEFEJ'ffiANT, WILLIAM FRANCES SILVIA, JR., 
GUILTY OF THE LESSER INCLUDED OFFENSE OF SECQND DEGREE MURDER, 

WE, THE JURY, FIND THE DEFENDANT, WILLIAM FRANCES SIL VIA, JR., 
GUILTY OF THE LESSER INCLUDED OFFENSE OF MANSLAUGHfER. 

WE, THE JURY, FIND THE DEFENDANT, WILLIAM F.RANCES SIL VIA, JR., 
GUILTY OF THE.LESSER INCLUDED OFFENSE OF AGGRAVATED BATTERY, 

WE, THE JURY, FIND THE DEFENDANT, WILLIAM FRANCES SIL VIA, JR., 
GUILTY OF THE LESSER INCLUDED OFFENSE OF BATTERY. 

WE, THE JURY, FIND THE DEFENDANT, WILLIAM FRANCES SILVIA, JR., NOT 
GUILTY. • • 

SO SAY WE ALL. 

. v-t,y'] f_ . (Y}--ecu1 <; . 
PRINTED 

FOREPERSq NAME SIGNED 

DATE: Ol.eJblp }a8 

INSTRUCTIONS TO FOREPERSON: PLACE AN "X" AT THE BEGINNJNG OF THE LINE 
REPRESENTING THE VERDICT OF THE JURY AND SIGN YOUR NAME AND ENTER THE DATE. 
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IN THE CIRCUIT COURT OF THE EIGHTEENTH JUDICIAL CIRCUIT 

IN AND FOR SEMINOLE COUNTY, FLORIDA 

STATE OF FLORIDA, 
Plaintiff, 

vs. 

WILLIAM FRANCES ~IL VIA, JR., 
Defendant. 

___ ___ __ ____cl 

CASE NO.: 06-04522:_CF'A. 

FURTHER FINDING AS TO COUNT 1 

'.! 

, J 

' 

Place an "X" on the line preceding the further finding of the jury if you find said further finding to have 
been proven beyond a reasonable doubt. 

__ x_· ___ We, the jury, find the defendant, dut'ing the commission of the crime, discharged a 
firearm. 

SO SAY WE ALL, 

Foreperson's Signature 

~v-e.n '2~·m-eo..n~ 
Foreperson's Printed Name 

Date oferdict 1 
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\ • • 
IN THE CIRCUIT COURT OF THE EIGHTEENTH JUDICIAL CIRCUIT 

IN AND FOR SEMINOLE COUNTY, FLORIDA 

STATE OF FLORIDA, 
Plaintiff, 

vs. CASE NO.: 06•0452{CFA' .'' :_; • 
; 

.. 
Wll.,LIAM FRANCES SIL VIA, JR., 

Defendant. 
~ .:·· •, • ~ \ ,'ti: .\.' .. 

----- - - --'/ 

VERDICT - COUNT 2 

WE, THE JURY, FIND THE DEFENDANT, WILLIAM FRANCES SIL VIA, JR., 
GU1L TY OF A TIEMPTED PREMEDITATED FIRST DEGREE MURDER. 

WE, THE JURY, FIND THE DEFENDANT, WILLIAM FRANCES SILVIA, JR., 
GUILTY OF THE LESSER INCLUDED OFFENSE OF A TIEMPTED SECOND 
DEGREE MURDER. 

WE, THE JURY, FIND THE DEFENDANT, WILLIAM FRANCES SIL VIA, JR., 
GUILTY OF THE LESSER INCLUDED OFFENSE OF A TIEMPTED VOLUNTARY 
MANSLAUGHTER. 

WE, THE JURY, FIND THE DEFENDANT, WILLIAM FRANCES SIL VIA, JR., 
GUILTY OF THE LESSER INCLUDED OFFENSE OF AGGRAVATED BATTERY. 

WE, THE JURY, FIND THE DEFENDANT, WILLIAM FRANCES SIL VIA, JR., 
GUILTY OF THE LESSER INCLUDED OFFENSE OF BA TIERY. 

WE, THE JURY, FIND THE DEFENDANT, WILLIAM FRANCES SILVIA, JR., NOT 
GUILTY. 

SO SAY WE ALL. 

I ... O:tV---v--6n e -rYl ~ s 
FOREPERSON NAME PRINTED 

~t--c:f1-,7llk:cr-
FoREPERsoN NAME SIGNED 

DATE: t)~ I () ~ I D'8 

INSTRUCTIONS TO FOREPERSON: PLACE AN "X" AT THE BEGINNING OF THE LINE 
REPRESENTING THE VERDICT OF THE JURY AND SIGN YOUR NAME AND ENTER THE DA TE. 
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• • 
IN THE CIRCIBT COURT OF THE EIGHTEENTH .JlJl)ICIAL CIRCUIT 

IN AND FOR SEMINOLE COUNTY, FLORIDA ~- • 

ST ATE OF FLORIDA, 
Plaintiff, 

vs. 

WILLIAM FRANCES SIL VIA, JR., 
Defendant. ________ __;/ 

CASE NO.: 06-0452{CF;A 

FURTHER FINDING AS TO COUNT 2 

. . 
f .l 

Place an "X" on the line preceding the further finding of the jury if you find said further finding to have 
been proven beyond a reasonable doubt. 

__ K~ __ We, the jury, find the defendant, during the commission of the crime discharged a 
firearm. 

SO SAY WE ALL, 

Foreperson's Signature 

_lCiU..,,vVW {Z. ff}-<-£vn S 
Foreperson's Printed Name 

Date of Verdict 

Page 2 of2 
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IN THE CIRI T COURT, EIGHTEENTH JUDI' CIRCUIT, 
IN AND FOR SEMINOLE COUNTY, FLORIDA 

1 

0 PROBATION VIOLATOR 

0 COMMUNITY CONTROL VIOLATOR CRIMINAL DIVISION 

STATE OF FLORIDA CASE NUMBER CXoCf' 4 022-f.>r 

·• 
' 

-vs-

Defendant 

JUDGMENT 
.. , ..... ~·· . . ~-- ... 

The Defendant, tJJi I\ iQ.IY' R-<'.l.rtRc; ~\1 Iv ,·a J{: , being personally b'efore this 

Court represented by 1, r ,Cl Ud 1· u ~ I I b,~:l<U:t:: • 'his attorney of record, and having: 
. j 

(Check Applicable 
Provision) 

rn/2een tried and found guilty of the following crime(s) 
D Entered a plea.of guilty to the following crime(s). 
D Ente~~d a plea of nolo contendere to the following crime(s) 

COUNT 

01 

02 

CRIME 

~WS-1-- "\))<fR R eru ®d j :b.±1 c9 CY\ uJQlu1 
I\ \+e_~ ~\'( ~ Dtcp,@ ~€rru(j ~}®rl 

\'t_WC:u,r 

OFFENSE STATUTE 
.NUMBER($) .. 

"7 'b ;/:OLJl1Jltt x,,·") 

1&~··. oyL ,Y-0-)l,) 

DEGREE 
OF CRIME 

~ ~c 
f -~ 

1.11111111111111 II Hlil 111 ii 111111111111111 Ill II IH 111111 llll 

MA~VANNE MORSE, CLERK llF..CIRCUJT COURT 
GEM INBLE eeUNTY 

_BK 07014 Pgs 0388 - 389; (2pgs> 
CLERK'S# 200807046~--­
RECORDED _06/18/2008 09:11:'28 Al'I 
REG9RDIH6' FEfS !U0 
RECORDED BY G Harford 

and no cause having been shown why the Defendant should not be adjudicated guilty, IT IS ORDERED THAT the • 
Defendant is hereby ADJUDICATED GUILTY of the above crime(s). 

• • • • • • • * • • 

CR0191.025 000419 
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• • ••• ·•) lfl OPEN COURT VOi 

.J~ ~ a' .. ..Qr 
.-~~~-~ 

I ,,,c,:it Court 

.,.,,.,~~UIT COURT OF THE 
ii': ---fil@H~EBNTH JUDICIAL -~•:-r ' ----. 
:->ep~ c1er1 • ·-- CI~Q . :IN AND-FOR 

SEMINOLE COUNTY, FLORIDA 

STATE OF FLORIDA, 
Plaintiff, 

vs. CASE NO. 06-04522-CF A 

WILLIAM FRANCES SIL VIA, JR. 
Defendant. 

I --- - ---------

X 

SENTENCING RECOMMENDATION OF THE JURY 

A MAJORITY OF THE JURY, BY A VOTE OF -~\~\ _ _ _ 
ADVISE AND RECOMMEND TO THE COURT THAT IT IMPOSE 
THE DEA TH PENALTY U]:ON WILLIAM FRANCES SIL VIA, JR .. 

THE JURY ADVISES AND RECOMMENDS TO THE COURT THAT 
IT IMPOSE A SENTENCE OF LIFE IMPRISONMENT UPON 
WILLIAM FRANCES SIL VIA, JR WITHOUT THE POSSIBILITY OF 
PAROLE. 

~ FPERSON 

DATE: 7 \z..1 ( l)B 
t 
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STATE OF FLORIDA, 

Plaintiff, 
vs. 

WILLIAM FRANCES SILVIA, JR., 

Defendant. 

------------------'' 

• 
IN THE CIRCUIT COURT OF THE 
EIGHTEENTH JUDICIAL CIRCUIT 
IN AND FOR SEMINOLE COUNTY, 
FLORIDA 

CASE NO. 06-CF-4522-A 

MARYANNE MORSE 
CJ~rk of Circuit Colri 

SENTENCING ORDER 

The Defendant, William Frances Silvia, Jr., was charged with Count I -

Premeditated Murder of Patricia Silvia and Count II - Attempted Premeditated Murder 

of Betty Woodard. The Defendant was tried by a jury before this court on June 4, 2008, 

through June 6, 2008. The jury found the Defendant guilty as charged. 

The penalty phase of the case was held before the same jury on July 17, 18 and 

21 , 2008. On July 21, 2008, the same jury recommended by a vote of eleven to one 

that this court sentence the Defendant to death for the murder of Patricia Silvia. On 

November 10, 2008, the State and Defendant were permitted to present additional 

evidence to the court during a Spencer hearing 1. Final sentencing was set for today's 

date, January 28, 2009. 

Having heard the evidence presented in both the guilt and penalty phases of the 

trial, the additional evidence presented at the Spencer hearing, the legal arguments of 

1 Spencerv. State , 615 So.2d 688 (Fla. 1993). 
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counsel, and having reviewed the sentencing memoranda, both in favor of and in 

opposition to the death penalty, the court now considers and weighs the evidence 

presented as to the following aggravating and mitigating factors, both statutory and non­

statutory, and makes the following findings of fact and conclusions of law: 

AGGRAVATING FACTORS 

The Defendant was previously convicted of another capital felony or 
of a felony involving the use or threat of violence to the person. 

In this case the Defendant has been contemporaneously found guilty of Count II­

Attempted Premeditated Murder of Betty Woodard, which can be considered as a prior 

violent felony for purposes of this aggravator. 2 This aggravating factor was established 

by the verdict finding the Defendant guilty of attempted murder of Betty Woodard . 3 

The evidence establishes that Betty Woodard was standing in front of her 

daughter, Patricia Silvia, at her carport door during a family gathering when the 

Defendant shot her in the face with a Mossberg Persuader 12 gauge shotgun. As a 

result, Betty Woodard lost her left eye and the top portion of her nose, and her jaw was 

shattered. She still has metal fragments in her face and has lost her sense of smell. At 

the time of trial, she had eight doctors attending to the medical problems she was 

suffering from her injuries. 

There is no evidence that Betty Woodard had done or said anything to the 

Defendant to aggravate or inflame the Defendant. There is no evidence to mitigate 

Defendant's attempted murder of Betty Woodard. 

2 See Lecroy v. State, 533 So.2d 750 (Fla. 1988); Correll v. State, 523 So.2d 562 (Fla. 1986). 
3 Buzia v. State, 926 So.2d 1203 (Fla. 2006) Uury's guilty verdict for attempted murder of victim's wife was 
a "conviction" for purposes of prior violent felony aggravator for murder of husband; adjudication was 
unnecessary). 

2 
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This aggravating factor has been proven beyond a reasonable doubt and, 

because of the appalling injuries to Betty Woodward, is given great weight by the court. 

The Defendant knowingly created a great risk of death to many 
persons. 

To support a finding of this aggravator, the State must prove that the Defendant 

knowingly created a great risk of death to many persons. In Johnson v. State, 696 

So.2d 326, (Fla. 1997), the Florida Supreme Court established that "many persons" 

means four or more persons, other than the victim. 

On the evening of September 22, 2006, at approximately 9:20 p.m., the 

Woodard family was having a cookout at their home located at 2536 Zelina Point, 

Seminole County, Florida. The Woodard home is owned by Patrick and Betty 

Woodard, Patricia Silvia's step-father and mother. In addition to Patrick and Betty 

Woodard, Patricia Silvia and her minor children, Ross Shadron and Rachel Shadron, 

were present at the cookout. Also present at the cookout were Jerome Woodard, 

Patrick Woodard's brother; Robin McIntyre, Patricia Silvia's sister who suffers from 

Down Syndrome; and Beth Parker and Doug Caldwell, family friends. Not counting the 

murder victim, the evidence is sufficient to establish that Betty Woodard, Patrick 

Woodard, Ross Shadron, Rachel Shadron, Jerome Woodard and Robin McIntyre were 

knowingly put in great risk of death by the Defendant. 

Betty Woodard was in great risk of death when the Defendant shot her in the 

face. On the evening of the family cookout, Betty Woodard was sitting in her carport 

and talking with Patricia Silvia, her daughter, Rachel Shadron, her granddaughter, and 

Jerome Woodard, her brother-in-law. The Defendant showed up that evening and 

3 
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spoke briefly with Patricia. He then turned around and walked away. Betty Woodard 

thought he had left. Both she and Patricia then went inside the house. 

Betty Woodard told her husband that the Defendant was at their house. She 

was inside the home when she thought she heard firecrackers. At that time, Patricia 

Woodard was in the kitchen getting ice tea out of the refrigerator. As Betty walked past 

Patricia, she asked Patricia if she was okay and if she was coming back outside. 

Patricia told her mother that she would be back outside in a minute. Betty Woodard 

opened the door to the carport and saw a flash of light. She fell forward into the carport 

and woke up lying in a pool of blood. Three shotgun pellets were later removed from 

her left eye. The Defendant knowingly created a great risk of death to Betty Woodard . 

Patrick Woodard was put in great risk of death by the Defendant. On the 

evening of the cookout, Patrick Woodard was in the master bedroom talking with Beth 

Parker when his wife came to the master bedroom door and told him the Defendant 

was· at their home. Betty asked him to come outside. Patrick Woodard continued 

talking with Beth Parker until he heard gunshots. Later it was discovered that one of 

the shotgun pellets went through the kitchen wall into the master bedroom. 

By the time Patrick Woodard entered the kitchen, he saw Patricia Silvia lying on 

the kitchen floor in front of the refrigerator. Then, looking through the open carport 

door, he saw his wife lying on the ground in the carport bleeding. While looking into the 

carport, Patrick Woodard saw the Defendant looking directly at him. He then saw the 

Defendant pump his shotgun and point the shotgun at him to shoot him in his chest. 

Patrick Woodard stepped over Patricia Silvia and shut the door to the carport so he 

would not be shot in the chest. 

4 
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Patrick Woodard held the carport door closed, waited for the Defendant to leave 

and then opened the carport door to attend to his wife. After all the shooting, the 

carport door, which was solid wood, had both buck shot and bird shot in it. The 

Defendant knowingly created a great risk of death to Patrick Woodard. 

Ross Shadron was put in great risk of death by the Defendant. Ross Shadron, 

Patricia Silvia's son, was twelve years old at the time of the family gathering. He was 

inside the home watching television when he heard gunshots. He ran towards the 

carport door. He saw smoke everywhere. He was looking for his sister, Rachel. He 

saw his mother standing beside him and saw her fall in front of him. Ross Shadron was 

standing close to his mother when she was shot. The shotgun pellets that hit his 

Mother and the refrigerator and kitchen cabinets could have killed Ross Shadron. The 

Defendant knowingly created a great risk of death to Ross Shadron. 

Rachel Shadron was put in great risk of death by the Defendant. Rachel 

Shadron, Patricia Silvia's daughter, was fifteen years old at the time of the family 

gathering. She was in the carport with her mother, her grandmother, her aunt Robin 

McIntyre, Jerome Woodard, and Doug Caldwell when the Defendant arrived at the 

Woodard home. 

Betty Woodward was sitting next to Patricia Silvia when the Defendant walked up 

to the carport. He stood there for a moment, then Rachel asked him what he wanted. 

The Defendant said that he needed to speak with her mother. Patricia Silviawalked out 

to the edge of the carport to where the Defendant was standing and spoke with him 

briefly, then she returned to the carport. As Patricia was walking away from the 

Defendant, Rachel Shadron heard the Defendant tell her mother that she would be 
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sorry. The Defendant then walked away from the Woodward's home toward the street. 

He had parked his truck at the end of the street. 

Rachel was talking in the carport and did not notice the Defendant again until 

she heard gun shots. She looked to see what was happening and saw the Defendant 

standing at the edge of the carport and pointing his shotgun at her. The shotgun was 

approximately one foot away from her. Suddenly, she was pushed down from behind 

and fell onto the carport floor. 4 She then crawled inside the house to find her brother. 

As she was crawling through the carport door into the house, and heading for the 

bathroom, she continued to hear gunshots. As she crawled through the kitchen, she 

saw her mother on the floor in front of the refrigerator and her grandfather holding the 

carport door shut. The Defendant knowingly created a great risk of death to Rachel 

Shadron. 

Jerome Woodard was in great risk of death when he was standing at the edge of 

the Woodard's carport and the Defendant began firing his shotgun . The Woodard's 

carport is a one car carport. He hit the ground as the Defendant fired his second shot 

and did not get up because he feared for his life. The crime scene drawing and photos 

show pellets struck the front of the Ford Contour he had hid behind and the carport 

column near him. He was lying on the floor of the carport between the front and rear 

tires of the Ford Contour as the Defendant continued to shoot. Jerome Woodard 

4 Rachel Shadron thought it was her mother behind her who pushed her down but she did not testify that 
she actually saw who pushed her to the ground. The evidence in the case establishes that Patricia 
Silvia was in the kitchen when the Defendant was in the carport shooting. While Patricia Silvia could not 
have been the person who pushed Rachel to the ground, the court finds that someone in the carport 
pushed Rachel to the ground when the Defendant pointed his shotgun at her. Obviously, when the 
Defendant was in the carport shooting , chaos occurred. 
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heard seven shots in total and saw the Defendant walk away before he got up. The 

Defendant knowingly created a great risk of death to Jerome Woodard . 

Robin McIntyre was in great risk of death as she was also in the carport when 

the shooting started . After the shooting started but before Patrick Woodard shut the 

carport door, she entered the home through the carport door. Robin McIntyre suffers 

from Down Syndrome and did not testify. The Defendant knowingly created a great risk 

of death to Robin McIntyre. 

The physical evidence, photographs and testimony of crime scene technicians 

establish the Defendant fired seven shots from a 12 gauge shotgun at the Woodard's 

home on September 22, 2006. The shots impacted areas on the left front quarter panel 

of the Ford Contour in the driveway, the carport column on the other side of the Ford, 

the carport door leading into the kichen, the refrigerator and cabinets in the kitchen, and 

the master bedroom wall. 

This aggravating factor has been proven beyond a reasonable doubt and is 

given great weight by the court. 

The capital felony was a homicide and was committed in a cold, 
calculated, and premeditated manner without any pretense of moral 
or legal justification. 

To establish this aggravator, the State must prove beyond a reasonable doubt 

that (1) the murder was the product of cool and calm reflection and not an act prompted 

by emotional frenzy, panic, or a fit of rage, (2) the defendant had a careful plan or 

prearranged design to commit murder before the killing, (3) the defendant exhibited 

heightened premeditation, and (4) the defendant had no pretense of legal or moral 

justification. Jackson v. State , 704 So .2d 500 (Fla. 1997), Nelson v. State , 748 So.2d 
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237 (Fla. 1999) and Sereci v. Moore, 825 So.2d 882 (Fla. 2002). The court 

incorporates the findings and conclusions from the two prior aggravators into this 

aggravator. 

The evidence is sufficient to establish that the murder of Patricia Silvia was the 

product of cool and calm reflection by the Defendant and not prompted by emotional 

frenzy, panic, or a fit of rage. The Defendant and Patricia Silvia were married in 2002. 

In July of 2006, Patricia Silvia separated from the Defendant and she and her two minor 

children, Ross and Rachel Shadron, moved in with Betty and Patrick Woodard at their 

Zelina Point home. From the date of the separation until the evening of September 22, 

2006, the Defendant came by the Woodard's home several times and called on the 

phone to talk to Patricia Silvia, seeking to reconcile with her. Patricia Silvia was not 

receptive to the Defendant's attempts to reconcile. 

On September 22, 2006, at approximately 3:50 p.m., the Defendant purchased a 

12 gauge Mossberg Persuader shotgun from Shoot Straight 11.5 The surveillance video 

from Shoot Straight II shows the Defendant looking at the guns in the store, speaking 

with the store clerk, selecting the 12 gauge Mossberg Persuader shotgun, purchasing 

the shotgun and leaving the store with the shotgun.6 This video is important because it 

shows the Defendant on the day of the murder calmly participating in a routine 

transaction. The Defendant exhibited no bizarre, agitated, frenzied or panicked 

behavior. The Defendant was calm the entire time he was at Shoot Straight II. He then 

went to Al's Army Navy where he purchased four individual boxes of shells, including 

both bird and buck shot. 

5 State's Exhibit 101. 
6 State's Exhibit 100 . 
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The Defendant rented a hotel room at the Regency Inn on Highway 17-92 in 

Fern Park that same afternoon and purchased a six-pack of beer at the nearby Winn­

Dixie at 6:09 p.m.7 Approximately five and a half hours after purchasing the shotgun, 

the Defendant drove to the Woodard's home with the shotgun and ammunition in his 

truck. 

Later that evening the Defendant went to the Woodward's home to give Patricia 

Silvia one last chance to reconcile with him, and, if she refused, to kill her. When 

Patricia Silvia walked away from the Defendant after briefly speaking with him, Rachel 

Shadron heard the Defendant tell her mother, "You will be sorry." The Defendant 

walked back to his truck, got his shotgun, and, as he walked back to the Woodard's 

house, commenced shooting. The first shot was fired into the air and the next six shots 

were fired into the Woodard's carport and house. After firing seven rounds and killing 

Patricia Silvia, the Defendant walked back to his truck and drove away. 

There is no evidence that the Defendant was intoxicated at the time of the 

murder or at anytime on September 22, 2006. There is no evidence that the murder of 

Patricia Silvia, or any of Defendant's conduct on September 22, 2006, was prompted by 

emotional frenzy, panic, or a fit of rage. 

The Defendant was arrested in the early morning hours of September 23, 2006. 

The Defendant asked Sergeant Hardesty, the law enforcement officer driving him to the 

jail, if he was married . Sergeant Hardesty said, "Yes." The Defendant then stated, 

"That's the reason I'm in this situation. My wife spent all my money. I placed the 

7 State's Exhibit 87 . 

9 000573 



checking account in her name. She started re-dating her ex-husband. That is the 

reason I shot her. "8 Sergeant Hardesty described the Defendant as lacking any type of 

emotion during his arrest and transport to jail. The evidence supports the "cold" 

element of the CCP aggravator. 

The evidence is sufficient to establish that the Defendant had a careful plan or 

prearranged design to commit murder before the killing. Approximately five and a half 

hours before killing Patricia Silvia, the Defendant armed himself by purchasing the 

shotgun and shells used to kill her. He put the shotgun and shells in his truck when he 

went to the Woodard's house that evening. The Defendant's plan was to give Patricia 

Silvia one last chance to reconcile with him and, if she refused, to kill her. 

When Patricia Silvia walked away from him that evening, Rachel heard the 

Defendant say to her mother, "You will be sorry." He walked back to his truck. The 

Defendant could have gotten into his truck and driven away. No one followed the 

Defendant when he left the Woodard's home. Instead, the Defendant calmly continued 

to carry out his plan to kill. The Defendant got his shotgun and walked back 

approximately one hundred feet to the carport, shooting as he walked, until he had 

a clear shot of Patricia Silvia. Then he shot her in the head. 

The Defendant gave the mental health experts in this case different reasons for 

purchasing the shotgun on September 22, 2006. At first, the Defendant reported that 

he bought it for his own safety. He was sleeping in his truck and he said he needed the 

shotgun to protect himself. The Defendant had been homeless for some time prior to 

September 22, 2006. Then, he said he was afraid of the Woodard family. Yet, the 

8 The Defendant's statement is not verbatim . 
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Defendant did not take the shotgun with him the first time he went to the Woodard's 

home. At some point, he reported he was afraid of Patricia Silvia's ex-husband. Lastly, 

he told Dr. Buffington that he bought the shotgun to commit suicide. 9 Neither Or. Day 

nor Dr. Danziger found the Defendant suicidal. The court rejects the Defendant's 

inconsistent statements as to why he purchased the shotgun and finds the Defendant 

purchased the shotgun to kill Patricia Silvia. 

Patricia Silvia's murder was neither spontaneous, nor impulsive. The killing of 

Patricia Silvia was carried out as a matter of course, consistent with the Defendant's 

careful plan. The evidence supports the "calculated" element of the CCP aggravator. 

The evidence is sufficient to establish that the Defendant exhibited a heightened 

premeditation. The "heightened premeditation" required by the CCP aggravator is more 

than what is required to prove first degree, premeditated murder. The Florida Supreme 

Court has found the heightened premeditation required for this aggravator when a 

Defendant has the opportunity to leave the crime scene and not commit the murder but, 

instead, commits the murder. See Buzia v. State, 926 So.2d 1203 (Fla. 2006). 

The Defendants actions rise to the level of "heightened premeditation" because 

after speaking with Patricia Silvia, the Defendant had the opportunity to leave the 

Woodard's house, get into his truck, drive away, and not commit the murder; instead, 

he used the time to arm himself, return to the Woodard's house, and commit the 

murder. 

9 The court questions the purchase of four boxes of shells if the goal is suicide. 
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Additionally, the time lapse that occurred between the time the Defendant armed 

himself and the time he shot Patricia Silvia allowed the Defendant to reflect upon his 

criminal conduct and to change his mind. Each time the Defendant fired his shotgun, 

he had to pump the shotgun. The Defendant shot at least four times before he shot at 

Patricia Silvia in the Woodard's kitchen. The Defendant used this time to perfect his 

plan and ruthlessly get closer to Patricia Silvia so he could kill her. 

The Defendant's actions reflect a deliberate and conscious choice to commit 

murder. The Defendant's actions rise to the level of deliberate ruthlessness and 

support the "heightened premeditation" element of the CCP aggravator. 

The evidence is sufficient to establish that the Defendant had no pretense of any 

legal or moral justification. No evidence of any moral or legal justification for the murder 

was presented and none was argued. 

The Defendant has been diagnosed by Dr. Danziger with a chronic personality 

disorder not otherwise specified (NOS), with characteristics that include paranoid, anti­

social and schizoid components, and with chronic alcohol dependence. However, the 

evidence establishes that the Defendant had the ability to engage in cool and calm 

reflection, make a careful plan to commit the murder and exhibit the required 

heightened premeditation. Dr. Day testified that the Defendant had the mental capacity 

to commit the murder in a cold, calculated and premeditated fashion and the court 

accepts her testimony as being credible. See Evan$ v. State, 800 So.2d 182 (Fla. 

2001). 

12 000576 



The court finds that each of the elements of the CCP aggravator has been 

proven beyond a reasonable doubt and the court gives great weight to the CCP 

aggravator. 

MITIGATING CIRCUMSTANCES10 

1. The Defendant suffered from extreme emotional distress at the 
time of the killing. 

The evidence in this case clearly establishes that the Defendant was not 

suffering from extreme emotional distress at the time of the killing. The defense 

presented the testimony of Dr. Deborah Day, a licensed psychologist, during the 

penalty phase. Dr. Day met with the Defendant five times between December of 2006 

and the trial for a total of approximately eight hours of interviews, reviewed and 

performed psychological testing on the Defendant, reviewed records given to her by 

defense counsel and obtained by her, and interviewed family members. 

Dr. Day diagnosed the Defendant with a chronic personality disorder NOS with a 

combination of anti-social, schizoid and paranoid features. Dr. Day also diagnosed the 

Defendant with a delusional disorder and substance dependency. Dr. Day opined that 

the Defendant was not under an extreme mental or emotional disturbance at the time of 

the murder. 

At the Spencer hearing, the defense presented the testimony of Dr. Daniel 

Buffington, a forensic pharmacologist, regarding the Defendant's mental and emotional 

state leading up to and including the murder. Dr. Buffington saw the Defendant one 

10 The court uses the mitigating circumstances contained in Defendant's Sentencing Memorandum. 
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time for approximately two hours on October 17, 2008, three months after the penalty 

phase. Dr. Buffington reviewed the documents provided to him by defense counsel. 11 

Or. Buffington testified that the day of the murder was a peak emotional day for 

the Defendant and opined that the Defendant was suffering from extreme emotional 

stress at the time of the murder. The defense experts disagree as to the existence of 

the extreme emotional disturbance mitigator. Based on the court's review of all the 

evidence, the court accepts the opinion of Dr. Day as credible and finds the Defendant 

was not suffering from an extreme mental or emotional disturbance leading up to and at 

the time of the murder. 

While it is clear the Defendant was not suffering from extreme emotional 

disturbance, the Defendant was emotionally disturbed by the fact that he had lost his 

job on September 22, 2006. He was already homeless and living out of his truck when 

he was fired from his job. 12 His employer had allowed him to park his truck near his 

place of employment at night and he was sleeping in his truck. Losing his job meant 

that he no longer had a place to park his truck in the evenings. 

Additionally, the Defendant was disturbed that his marriage was dissolving. He 

and his wife had been separated since July of 2006, when she left him and moved in 

with her family at the Zelina Point home. He repeatedly attempted to reconcile the 

marriage. Patricia Silvia was not receptive to any of the Defendant's attempts to 

reconcile. 

11 Defendant's Exhibit 1, Spencer hearing. 
12 The Defendant had entered a plea to a grand theft in Tampa. When he applied for an apartment, the 

apartment complex management did a background check and discovered the grand theft. He lost the 
apartment. Later, his employer found out about the grand theft and fired him. 
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The court finds the Defendant was emotionally distressed by the loss of job and 

homelessness and the fact that his marriage was dissolving. The court gives this 

mitigator little weight. 

2. The Defendant's ability to conform his behavior to the 
requirements of the law was substantially impaired at the time 
of the killing. 

The defense expert at the penalty phase, Dr. Day, opined that the Defendant's 

capacity to appreciate the criminality of his conduct and to conform his conduct to the 

requirements of the law were not "substantially" impaired; although, Or. Day did testify 

that they were impaired based on the Defendant's severe personality disorder, his 

impulsivity, his drinking alcohol and his false beliefs. 

The defense expert at the Spencer hearing, Dr. Buffington, relied upon the 

diagnoses made by Dr. Day and Dr. Danziger. 13 Dr. Buffington testified that the 

Defendant's symptoms at the time of the murder were consistent with an alcohol related 

blackout, fragmented in nature. Dr. Day testified that she had no explanation for the 

Defendant to have had a blackout at the time of the murder. Dr. Danziger did not 

believe that the Defendant had an alcohol related blackout at the time of the murder. 

The court rejects Or. Suffington's testimony that the Defendant experienced an alcohol 

related blackout at the time of the murder and Dr. Day's testimony that it was a 

dissociative episode. The court accepts the testimony of Dr. Danziger as credible. 

The Defendant told Dr. Buffington that he was having suicidal thoughts on 

1J Dr. Buffington mischaracterized the diagnosis of Dr. Danziger as being consistent with Dr. Day's 
diagnosis of the Defendant when, in fact, they were different. Dr. Danziger did not diagnose the 
Defendant with a delusional disorder. 
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September 22, 2006, and that is why he bought the shotgun. Neither Dr. Day nor Dr. 

Danziger found the Defendant suicidal during the time leading up to and including 

September 22, 2006. The Defendant's IQ of 107 is in the average range. There is no 

evidence of the Defendant having any brain damage. The court finds the Defendant 

purchased the shotgun to kill his wife. 

The court accepts the opinion of Dr. Day and finds that the Defendant's capacity 

to appreciate the criminality of his conduct and to conform his conduct to the 

requirements of law were not "substantially" impaired. Based on the Defendant's 

chronic personality disorder NOS and chronic alcohol dependence as testified to by Dr. 

Danziger, the court finds the Defendant's ability to conform his behavior to the 

requirements of law was impaired, though not substantially, and assigns this mitigator 

moderate weight. 

3. The Defendant suffered from significant psychological 
disorders at the time of the killing, including a personality 
disorder NOS with paranoid, delusional and anti-social 
features. 

Dr. Day diagnosed the Defendant with a chronic personality disorder not 

otherwise specified (NOS) with a combination of anti-social, schizoid and paranoid 

features. Dr. Day also diagnosed the Defendant with a delusional disorder and 

substance dependency. 

Dr. Danziger diagnosed the Defendant with a chronic personality disorder NOS, 

but he diagnosed the Defendant with anti-social and paranoid features . He opined that 

a schizoid feature is also possible and did not disagree with Dr. Day's diagnosis as to 

the schizoid feature. Dr. Danziger disagreed with Dr. Day that the Defendant had a 
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delusional disorder of any type because the delusional component of his personality 

was not prominent enough. Dr. Danziger testified that any paranoid thoughts the 

Defendant may have had could have been the natural result of the Defendant being 

high on alcohol or marijuana. The court finds Dr. Danziger's diagnosis of the Defendant 

as credible. 

The court does not find this mitigator to have been established by the evidence; 

however, the court does find that the Defendant had a chronic personality disorder NOS 

with paranoid, anti-social and schizoid features and alcohol dependence as testified to 

by Dr. Danziger and assigns this mitigator moderate weight. 

4. The Defendant suffered from alcohol dependence at the time 
of the killing. 

The Defendant reported a long history of drinking alcohol and smoking marijuana 

to all the experts. At some point in time he began to abuse both substances. Both Dr. 

Day and Dr. Danziger diagnosed the Defendant as alcohol dependent. As discussed 

above, the court rejects the defense theory that the Defendant experienced an alcoholic 

related blackout at the time of the murder. 14 

All of the doctors who testified in this case agreed that the Defendant was not 

intoxicated on September 22, 2006. 15 On September 22, 2006, the Oefendant 

purchased the shotgun at approximately 3:50 p.m., purchased a six pack of beer at 

6:09 p.m., killed Patricia Silvia at approximately 9:20 p.m. , and purchased a six pack of 

14 The court incorporates its findings and conclusions from the second mitigator into this mitigator. 
15 Mahn v. State, 714 So.2d 391 (Fla. 1998). (not being under the influence of drvgs or alcohol at the 

time of the offense is not the standard for determining whether long term substance abuse is 
mitigating). 
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beer at 10:02 p.m.16 The Defendant had consumed, at the most, one six pack of beer 

from 6:09 p.m. until 9:20 p.m., the approximate time of the murder. Dr. Day testified 

that a six pack of beer was not much alcohol for the Defendant. 

While it is uncontroverted the Defendant was not intoxicated at the time of the 

murder, the Defendant does not have to be intoxicated to be impaired by his chronic 

alcohol dependence. This mitigator has been established and is given moderate weight 

by the court. 

5. The Defendant had previously been diagnosed with a schizoid 
or schizophreniform disorder as a teenager while he was 
hospitalized for mental treatment. 

The evidence establishes that the Defendant had been diagnosed with a 

schizoid or schizophreniform disorder as a teenage while he was hospitalized for 

mental treatment. Dr. Day diagnosed the Defendant with schizoid features in his 

personality disorder NOS. Dr. Danziger did not disagree that the Defendant had 

schizoid features in his personality disoroer NOS. 

However, neither Dr. Day nor Dr. Danziger ever diagnosed the Defendant with a 

schizoid disorder or a schizophreniform disorder. In fact, Dr. Danziger, whose 

diagnosis the court accepts, did not diagnose the Defendant with any psychotic mental 

illness but only with a personality disorder NOS and alcohol dependence. 

While this rnitigator has been established, the court assigns this mitigator little 

weight. 

16 State's Exhibit 87. 
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6. The Defendant grew up in a dysfunctional family setting where 
there was domestic violence. 

The Defendant grew up in a home where his mother and father verbally and 

physically fought. The police were called to the home once for domestic violence. No 

one was ever hospitalized as a result of the fighting . The father began physically 

abusing the Defendant at age thirteen and this continued for several years. The 

Defendant said the physical abuse consisted of the father hitting him with a leather belt 

or with his fist. 

As a child the Defendant witnessed domestic violence between his parents and 

as a teenager was physically abused by his father, which constitutes child abuse. This 

mitigating circumstance has been established and is given little weight by the court. 

CONCLUSION 

Having reviewed and weighed all of the aggravating and mitigation 

circumstances and having considered the nature and quality of each, the court finds 

that the aggravating circumstances far outweigh the mitigating circumstances for the 

murder of Patricia Silvia. Accordingly, 

IT IS THE JUDGMENT OF THIS COURT: 

1. For the murder of Patricia Silvia, the Defendant, William Frances Silvia, 

Jr., is sentenced to be put to death in the manner prescribed by law. 

2. For the attempted murder of Betty Woodard, the Defendant, William 

Frances Silvia, Jr., is sentenced to serve a term of lmprlsonment in the Department of 

Corrections for the rest of his natural life. 

19 000583 



3. These sentences are to run concurrent with each other and the Defendant 

is given credit for 858 days time served on each count. 

4. The Clerk is directed to assess the statutory costs and enter judgment 

accordingly. 

5. The Defendant is advised that the judgment and sentences in this case 

will automatically be appealed to the Supreme Court of Florida and the Public Defender 

of the Seventh Judicial Circuit is appointed for the purpose of representing the 

Defendant on appeal. 

ORDERED in Sanford, Seminole County, Florida, this 28th day of January, 2009. 

Copies furnished to: 
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No. SC09-220 

WILLIAM FRANCES SIL VIA, 
Appellant, 

vs. 

STATE OF FLORIDA, 
Appel lee. 

[April 7, 2011] 

William Frances Silvia was convicted ofthe September 22, 2006, first­

degree murder of his estranged wife, Patricia Silvia, and the attempted first-degree 

murder of Patricia's mother, Betty Woodard. Silvia seeks review of his conviction 

and sentence of death for the first-degree murder of Patricia. We have jurisdiction. 

See art. V, § 3(b )( 1 ), Fla. Const. On appeal, Silvia raises six issues regarding the 

penalty phase leading to the imposition of the death sentence. However, because 

this Court has an obligation to review the sufficiency of the evidence in all death 

penalty cases, we review both the evidence of guilt as well as the penalty-phase 

issues raised . For the reasons set forth below, we affirm Silvia's convictions and 



death sentence. 

FACTS AND PROCEDURAL HISTORY 

The Guilt Phase 

• 

The victim, Patricia Silvia, had been married to the defendant, William 

Frances Silvia, since 2002, but they separated in July 2006. At the time of the 

murder, Silvia was forty-one and Patricia was thirty-nine. After their separation, 

Patricia and two of her minor children from a previous marriage, Rachel and Ross, 

ages sixteen and thirteen, moved into the Winter Park home of her mother, Betty 

WoodaTd, and her stepfather, Patrick Woodard. Robin McIntyre, Patricia's sister, 

also livted at the home. On several occasions prior to the evening of the murder, 

Silvia ~ad visited the Woodard home unannounced in the middle of the night to 

speak to Patricia. Every time, Silvia was turned away. 

On the day of the murder, Silvia was fired from his job. He had already 

become homeless after the separation, was living in his truck, and at times rented a 

motel room. That afternoon, after being fired, Silvia purchased a pump action 

twelve-gauge Mossberg 500 shotgun and ammunition and rented a motel room at 

the Regency Inn. Later that evening, the Woodards were hosting a cookout in their 

carport area. Those in attendance included Patricia, her children Ross and Rachel, 

her siste:r Robin, her parents, Patrick's brother Jerome Woodard, and several other 

friends. At around 9 p.m., Silvia drove to the Woodard home with the shotgun and 
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ammunition in his truck, apparently hoping to reconcile with Patricia. 

When Silvia arrived at the home, he asked to speak with Patricia, who came 

outside to speak with him. They spoke briefly, after which Patricia went back into 

the house. As Patricia walked away, Rachel overheard Silvia tell Patricia, "You 

will be sorry." Silvia walked back to his truck-a distance of approximately one 

hundred feet-retrieved his shotgun, and fired two shots as he walked back to the 

Woodard home. 

At this point, Patrick's brother, Jerome, who was in the carport at the time, 

jumped to the ground between two vehicles. After the shooting started, Patricia's 

sister, Robin, left the carport and entered the home. Rachel, who was also in the 

carport, heard the gunshots and attempted to go into the house to find her brother, 

Ross. When Rachel got up to find her brother, Silvia pointed a gun at her from a 

foot away in the carport. At this point, Patricia and Betty were in the kitchen, 

adjacent to the carport. As Betty opened the door from the kitchen to the carport, 

she was shot in the face. Patricia, who was getting iced tea out of the refrigerator, 

was also shot in the head, causing her to collapse in front of the refrigerator. Ross 

was standing near Patricia when she was shot. 1 Patrick Woodard, who was in the 

bedroom when he first heard gunshots, left the bedroom to check on things and 

1. There is conflicting testimony concerning the location of Ross during this 
incident, but the trial court stated in its sentencing order that Ross was standing 
close to Patricia when she was shot. 
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saw Pa.tricia lying on the floor in front of the refrigerator door. Patrick then looked 

outside the open door to the carport and saw Betty on the floor bleeding and 

covering her face. Patrick saw Silvia at the end of the carport holding a twelve­

gauge shotgun, pointing the shotgun at Patrick and pumping it. 

Silvia fired a total of seven shots at the scene that evening, two shots into the 

air and the other shots at the Woodard carp011 and home, and then left in his truck. 

During the shooting, Silvia shot Patricia and Betty. Patricia died at the scene. 

Betty, \.-Vho was shot in the face, was airlifted by helicopter to Orlando Regional 

Medical Center in "grim" condition with massive facial and head trauma and blood 

loss. 

According to the medical examiner, Patricia had numerous pellet gunshot 

entry wounds on her head. There was a pellet gunshot entry wound behind her left 

ear whi1ch entered her skull. A "big pellet" entered through the top of Patricia's 

left ear, pierced her skull, and stopped in the right front lobe of her brain. There 

were additional pellet wounds on the back of Patricia's head, resulting in massive 

trauma. Either the pellets or bone fragments caused exit wounds. The medical 

examiner concluded that Patricia died as a result of the shotgun pellet wounds to 

her head. 

Police later arrested Silvia in the parking lot of the motel where Silvia had 

rented a room. While no evidence established that Silvia was intoxicated at the 
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time of the murder on September 22, 2006, during his arrest in the early morning 

hours of September 23, 2006, Silvia appeared intoxicated or impaired.2 During his 

transport to the Seminole County Sheriffs Office, Silvia confessed to the shooting. 

He asked the officer transporting him whether the officer was married and 

indicated that "he was in the situation" because he was married. Silvia admitted to 

shooting Patricia because she spent all of their money and then started dating her 

ex-husband. 

Law enforcement officers later obtained a search warrant for Silvia's motel 

room and truck. In his motel room, they found a pump action twelve-gauge 

Mossberg 500 shotgun, shotgun shells, weapons manuals, and several empty beer 

bottles, among other items. The shotgun shells collected from Silvia's motel room 

were the same brand as those collected at the crime scene. A firearms analyst 

examined and test-fired the shotgun found in Silvia's motel room and concluded 

that the shells collected at the crime scene were fired from the same shotgun. 

The jury found Silvia guilty of one count of first-degree murder for the 

murder of Patricia and one count of attempted first-degree murder for the shooting 

of Betty. 

2. Two receipts were located in Silv"ia's motel room-each for a purchase of 
a six pack of beer dated September 22, 2006, at 6:09 p.m., and September 22, 
2006, at 10:02 p.m. This indicates that one purchase was before the murder and 
one purchase was after the murder. 
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The Penalty Phase 

IBoth the State and Silvia presented evidence at the penalty phase. The State 

presen'ited two witnesses, Beth Parker and Patrick Woodard, who testified about 

what they observed on the night Silvia killed Patricia. A victim advocate read 

victim impact letters written by Patricia's children, Ross, Rachel, Ronny, and 

Randy, and her coworker, Aura Boyd. Patricia's sister, Pam Wyatt, also testified. 

Silvia presented two penalty phase witnesses-his father, William Silvia, Sr. 

(William), and Dr. Deborah Day, a psychologist. William testified that the 

relatiornship between himself and Silvia's mother was very volatile, characterized 

by both. verbal and physical fighting, which Silvia witnessed. As a child, Silvia 

played :little league baseball and was on a swim team, but was quiet and a loner 

with fe\N friends. Silvia ran away several times as a teenager. During one such 

incidenit, Silvia attempted to rob a bank with his brother John, was arrested, and 

subseqlllently spent time in the psychiatric unit of the Florida Hospital. 

\Xvilliam further testified that Silvia's mother was killed by a drunk driver in 

1999 or 2000. Silvia was greatly affected by his mother's death because they 

worked together in his mother's screen business, and Silvia was therefore 

unemployed after she died. In 2001, Silvia's brother John died of a drug-induced 

heart attack. After the death of her mother, Silvia's sister was classified as being 

bipolar and placed in a psychiatric ward. 
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Dr. Day, a forensic psychologist, evaluated Silvia at the request of defense 

counsel. Silvia smoked marijuana and drank alcohol since adolescence and 

eventually became alcohol dependent. Silvia's father, William, was physically 

abusive to both Silvia and his mother, and Silvia's family has a history of 

substance abuse and mental illness. During the time Silvia lived with Patricia, his 

second wife, he started having paranoid thoughts. However, Silvia showed no 

gross signs of brain injury or trauma, and he has an IQ of 107, which is considered 

average. In Dr. Day's opinion, Silvia has "extreme" mental health problems. She 

found him to be very immature, alienated and impulsive, and suffering from 

significant levels of anxiety and depression. Dr. Day diagnosed Silvia with 

delusional disorder and personality disorder not otherwise specified, the latter of 

which included antisocial, schizoid, and paranoid elements. 

Silvia told Dr. Day that on the day of the murder, he went to see Patricia, 

they talked, and then he went to the truck and got his shotgun. Silvia claimed that 

he did not remember anything else until he heard gunshots and that he did not 

remember leaving the residence. He did remember being back in his motel room. 

He went to talk to Patricia about whether they were going to reconcile or get a 

divorce. Silvia was suffering from paranoia that his wife was having an affair with 

her ex~husband and another man and that these people and others were out to get 

him. Dr. Day opined that it was more likely that Silvia would act out the way that 
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he did due to his impulsiveness and alcohol abuse. When asked about Silvia's 

alcoho,l consumption on the day of the murder, Dr. Day noted that the amount of 

alcoho I Silvia consumed was not excessive for him given Silvia's alcohol 

dependence. In Dr. Day's opinion, Silvia had the mental capacity to premeditate 

the mu:rder in a cold, calculated, and premeditated fashion. Although Dr. Day 

testifie,d that Silvia's ability to appreciate the criminality of his actions or to 

conform his conduct to the requirements of the law was not "substantially" 

impaired, she did state that it was "somewhat" impaired in that he has a "severe 

personality disorder," is "impulsive," was drinking alcohol, and has "false beliefs." 

The State called a psychiatrist, Dr. Jeffrey Danziger, as a rebuttal witness. 

Dr. Danziger conducted an evaluation of Silvia and agreed with Dr. Day that 

psychological testing was consistent with "severe personality and character 

pathology." Dr. Danziger described Silvia as: 

Someone with a long-standing history of being suspicious of others, 
blaming others, sort of a hostile, irritable individual, suspicious, 
resentful, irritable, argumentative, perhaps often obnoxious. Someone 
who has difficulty with authority. Someone who likely has substance 
abuse issues. The profile was possibly consistent with someone who 
may have bizarre thinking and bizarre thoughts. It did not prove that 
he was psychotic .... 

On the Minnesota Multiphasic Personality Inventory-2 (MMPI-2) test, Silvia 

scored very high on the psychopathic deviant and paranoia scales . 

Dir. Danziger further stated that while Silvia self-reported delusions and 
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previous blackouts from drinking heavily, and that he drank a six-pack of beer 

before the murder, Dr. Danziger agreed that at the time of the murder, Silvia was 

not intoxicated. Moreover, Silvia's jail records did not indicate paranoia, 

hallucinations, or psychosis. Dr. Danziger noted that when Silvia was in jail , 

without access to drugs or alcohol , he was not having delusions. However, on one 

occasion, a guard relayed to a nurse that Silvia was acting strangely and the nurse 

referred him to the jail psychologist for "hallucination anxiety ." The jail 

psychologist treated Silvia for depression and made a note to "rule out psychosis," 

but subsequent to that incident, no records indicated that Silvia exhibited any other 

delusional thoughts. 

Dr. Danziger agreed with Dr. Day's diagnosis of personality disorder not 

otherwise specified, with antisocial and paranoid traits. Dr. Danziger thought it 

was "possible" that Silvia's personality disorder had schizoid elements, but was 

not as certain as Dr. Day of this. In Dr. Danziger's opinion, the antisocial 

characteristic was the prominent one. Dr. Danziger also agreed with Dr. Day that 

Silvia is alcohol dependent. 

After the penalty phase, the jury recommended death by a vote of eleven to 

one. 

The Spencer3 Hearing 

3. Spencer v. State, 615 So. 2d 688 (Fla. 1993). 
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At the Spencer hearing before the trial court, the defense presented the 

testimony of Dr. Daniel Buffington, a forensic pharmacologist, and the State again 

presentted the testimony of Dr. Danziger. Dr. Buffington evaluated Silvia after the 

penalty phase. Dr. Buffington opined that Silvia was both alcohol- and marijuana­

dependlent. Silvia's substance abuse would worsen or magnify the problems 

associated with Silvia's personality disorders. Chronic alcoholism causes 

pathol()}gical changes in the brain, and therefore, in Silvia's case, he need not be 

intoxicated to have impaired mental functioning. 

Dr. Buffington testified that prior to the shooting, Silvia lost his wife, his 

job, and his home. He had a documented history of suicidal ideation at different 

times of peak stress. Silvia's purpose in visiting with his wife was to reconcile as a 

foundation to keep on living, and if not, his goal was to commit suicide. Some of 

Silvia's paranoia was fueled by past visits to the Woodard home, where he was 

chased away by family members and threatened by his wife's ex-husband and 

elder son. On the day of the murder, Silvia consumed a six-pack of beer, but Dr. 

Buffingion testified that there were no signs of intoxication at the time of the 

murder and that this is not an "intoxication" case. Nonetheless, Dr. Buffington 

opined that Silvia was impaired in his ability to function and he could have been 

operating under a delusion. After losing his home and his job, the thought of 

losing his marriage caused an extreme emotional disturbance. 
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In rebuttal, the State again called Dr. Danziger who testified that Silvia does 

not have a full-blown delusional disorder or paranoid delusions. Rather, he has 

paranoid personality characteristics. Dr. Danziger testified that Silvia does not 

have a mental illness; instead, Dr. Danziger diagnosed him with a personality 

disorder. Silvia never stated that he purchased the gun to commit suicide and 

actually denied wanting to commit suicide. 

The trial court followed the jury's recommendation and imposed a sentence 

of death for the murder of Patricia. It imposed a sentence oflife imprisonment for 

the attempted first-degree murder of Betty. The court found three aggravating 

circumstances-each of which it gave great weight. First, the court found that 

Silvia's contemporaneous conviction for attempted murder for the shooting of 

Betty Woodard established the prior violent felony aggravator. Second, the court 

found that Silvia created a great risk of death to many persons. Third, the court 

found that the capital felony was a homicide and was committed in a cold, 

calculated, and premeditated manner without any pretense of moral or legal 

justification ("CCP"). The trial court did not find any statutory mitigating 

circumstances,4 but found several nonstatutory mitigating circumstances: ( 1) 

4. The trial court considered the statutory mitigating circumstances of 
extreme emotional distress at the time of the killing and substantial impairment of 
ability to conform behavior to the requirements of the law, but found that they had 
not been established. 

- 11 -



emotional distress from loss of job and wife (little weight); (2) impaired ability to 

conform conduct due to chronic personality disorder not otherwise specified and 

chronic alcohol dependence (moderate weight); (3) chronic personality disorder 

not oth1erwise specified with paranoid, antisocial, and schizoid features and alcohol 

depend.ence (moderate weight); (4) chronic alcohol dependence (moderate weight); 

(5) diagnosis as a teenager with "schizoid" or "schizophrenifonn" disorder (little 

weight)); and ( 6) dysfunctional family setting when growing up with domestic 

violenc.e (little weight). 

ANALYSIS 

Im this direct appeal, Silvia raises six issues-all of which Silvia alleges 

relate to the penalty phase.5 In addition to the issues raised by Silvia, this Court 

must consider whether the evidence was sufficient to support Silvia's first-degree 

murder conviction. We now address each issue. 

Guilt-Phase Issues 

Sufficiency of the Evidence 

Silvia has not challenged the sufficiency of the evidence, but this Court has a 

5. Silvia argues: (1) the trial court erred in finding CCP; (2) the trial court 
erred in finding that Silvia knowingly created a great risk of death to many 
persons; (3) his death sentence is not proportionate; (4) the prosecutor's repeated 
improper and inflammatory elicitation of irrelevant evidence tainted the penalty 
phase; (5) reversible error occurred when the trial court permitted improper victim 
impact evidence; and (6) Florida's death sentencing scheme is unconstitutional 
under the Sixth Amendment pursuant to Ring v. Arizona, 536 U.S. 584 (2002). 
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mandatory obligation ~o review the sufficiency of the evidence in every case in 

which a sentence of death has been imposed. See Jones v. State, 963 So. 2d 180, 

184 (Fla. 2007); Fla. R. App. P. 9.142(a)(6) ("In death penalty cases, whether or 

not insufficiency of the evidence or proportionality is an issue presented for 

review, the court shall review these issues and, if necessary, remand for the 

appropriate relief."). "In determining the sufficiency of the evidence, the question 

is whether, after viewing the evidence in the light most favorable to the State, a 

rational trier of fact could have found the existence of the elements of the crime 

beyond a reasonable doubt." Simmons v. State, 934 So. 2d 1100, 1111 (Fla. 2006) 

(quoting Bradley v. State, 787 So. 2d 732, 738 (Fla. 2001)). 

We conclude that the record contains sufficient evidence to support Silvia's 

conviction for the first-degree murder of Patricia. The State presented evidence 

that Silvia confessed to the officer transporting him to jail that he shot Patricia 

because she spent all of their money and then started dating her ex-husband. This 

constituted direct evidence of Silvia's guilt. See Simpson v. State, 3 So. 3d 1135, 

114 7 (Fla. 2009) ( concluding that confession by appellant constituted direct 

evidence of guilt). Moreover, several witnesses, including Betty Woodard, Patrick 

Woodard, Jerome Woodard, and two of Patricia's children, Rachel and Ross, all 

testified that Silvia was firing a shotgun near the carport of the Woodard home on 

the night in question, resulting in Patricia's death. Evidence established that shells 
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collect,ed at the crime scene were fired from the shotgun found in Silvia's motel 

room. 

Based on a review of the evidence presented in this case, a "rational trier of 

fact cmuld have found the existence of the elements of the crime beyond a 

reasonable doubt." Simmons, 934 So. 2d at 1111. Thus, there was sufficient 

evidence to support Silvia's conviction for first-degree murder. 

Penalty-Phase Issues 

The Cold, Calculated, and Premeditated Aggravating Circumstance 

Silvia first challenges the CCP aggravator. The trial court found that this 

aggravating circumstance had been proven beyond a reasonable doubt and gave it 

great w,eight. The trial court entered an order describing, in great detail, the basis 

for its findings: 

The evidence is sufficient to establish that the murder of 
Patricia Silvia was the product of cool and calm reflection by the 
Defendant and not prompted by emotional frenzy, panic, or a fit of 
rage .... From the date of the separation until the evening of 
S,eptember 22, 2006, the Defendant came by the Woodard's home 
several times and called on the phone to talk to Patricia Silvia, seeking 
to reconcile with her. Patricia Silvia was not receptive to the 
Defendant's attempts to reconcile. 

On September 22, 2006, at approximately 3 :50 p.m., the 
Defendant purchased a 12 gauge Mossberg Persuader shotgun from 
s :hoot Straight II. The surveillance video from Shoot Straight II 
shows the Defendant looking at the guns in the store, speaking with 
thie store clerk, selecting the 12 gauge Mossberg Persuader shotgun, 
p1urchasing the shotgun and leaving the store with the shotgun. This 
viideo is important because it shows the Defendant on the day of the 
murder calmly participating in a routine transaction. The Defendant 
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exhibited no bizarre, agitated, frenzied or panicked behavior. The 
Defendant was calm the entire time he was at Shoot Straight II. He 
then went to Al's Army Navy where he purchased four individual 
boxes of shells, including both bird and buck shot. 

The Defendant rented a hotel room at the Regency Inn on 
Highway 17-92 in Fern Park that same afternoon and purchased a six­
pack of beer at the nearby Winn-Dixie at 6:09 p.m. Approximately 
five and a half hours after purchasing the shotgun, the Defendant 
drove to the Woodard's home with the shotgun and ammunition in his 
truck. 

Later that evening the Defendant went to the Woodward's 
home to give Patricia Silvia one last chance to reconcile with him, 
and, if she refused, to kill her. When Patricia Silvia walked away 
from the Defendant after briefly speaking with him, Rachel Shadron 
heard the Defendant tell her mother, "You will be sorry." The 
Defendant walked back to his truck, got his shotgun, and, as he 
walked back to the Woodard's house, commenced shooting, The first 
shot was fired into the air and the next six shots were fired into the 
Woodard's carport and house. After firing seven rounds and killing 
Patricia Silvia, the Defendant walked back to his truck and drove 
away. 

There is no evidence that the Defendant was intoxicated at the 
time of the murder or at anytime on September 22, 2006. There is no 
evidence that the murder of Patricia Silvia, or any of Defendant's 
conduct on September 22, 2006, was prompted by emotional frenzy, 
panic, or a fit of rage. 

The Defendant was arrested in the early morning hours of 
September 23, 2006. The Defendant asked Sergeant Hardesty, the 
law enforceinent officer driving him to the jail, if he was married. 
Sergeant Hardesty said, "Yes." The Defendant then stated, "That's 
the reason I'm in this situation. My wife spent all my money. I 
placed the checking account in her name. She started re-dating her 
ex-husband. That is the reason I shot her." Sergeant Hardesty 
described the Defendant as lacking any type of emotion during his 
arrest and transport to jail. The evidence supports the "cold" element 
of the CCP aggravator. 

The evidence is sufficient to establish that the Defendant had a 
careful plan or prearranged design to commit murder before the 
killing. Approximately five and a half hours before killing Patricia 
Silvia, the Defendant anned himself by purchasing the shotgun and 
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shells used to kill her. He put the shotgun and shells in his truck when 
he went to the Woodard's house that evening. The Defendant's plan 
was to give Patricia Silvia one last chance to reconcile with him and, 
if she refused, to kill her. 

When Patricia Silvia walked away from him that evening, 
Rachel heard the Defendant say to her mother, "You will be sorry." 
He walked back to his truck. The Defendant could have gotten into 
his truck and driven away. No one followed the Defendant when he 
l,eft the Woodard's home. Instead, the Defendant calmly continued to 
carry out his plan to kill. The Defendant got his shotgun and walked 
back approximately one hundred feet to the carport, shooting as he 
\¥alked, until he had a clear shot of Patricia Silvia. Then he shot her 
im the head. 

The Defendant gave the mental health experts in this case 
dlifferent reasons for purchasing the shotgun on September 22, 2006. 
At first, the Defendant reported that he bought it for his own safety. 
He was sleeping in his truck and he said he needed the shotgun to 
protect himself. The Defendant had been homeless for some time 
prior to September 22, 2006. Then, he said he was afraid of the 
\V0,odard family. Yet, the Defendant did not take the shotgun with 
h1.im the first time he went to the Woodard's home. At some point, he 
neported he was afraid of Patricia Silvia's ex-husband. Lastly, he told 
Dr. Buffington that he bought the shotgun to commit suicide. Neither 
Or. Day nor Dr. Danziger found the Defendant suicidal. The court 
rejects the Defendant's inconsistentstatements as to why he 
p,urchased the shotgun and finds the Defendant purchased the shotgun 
to kill Patricia Silvia. 

Patricia Silvia's murder was neither spontaneous, nor 
impulsive. The killing of Patricia Silvia was carried out as a matter of 
c,ourse, consistent with the Defendant's careful plan. The evidence 
slUpports the "calculated" element of the CCP aggravator. 

(Footnc8tes omitted.) We conclude that there is competent, substantial evidence to 

support the trial court's finding of this aggravator. See Barnhill v. State, 834 So. 

2d 836, 850-51 (Fla. 2002) ("[T]he trial judge's ruling on an aggravating 

circums:tance will be sustained on review as long as the court applied the right rule 
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of law and its ruling is supported by competent, substantial evidence .... "). 

In order to establish the CCP aggravator, the evidence must show that ( 1) 

"the killing was the product of cool and calm reflection and not an act prompted by 

emotional frenzy, panic, or a fit of rage (cold)"; (2) "the defendant had a careful 

plan or prearranged design to commit murder before the fatal incident 

( calculated)"; (3) "the defendant exhibited heightened premeditation 

(premeditated)"; and ( 4) "the defendant had no pretense of moral or legal 

justification." Franklin v. State, 965 So. 2d 79, 98 (Fla. 2007). This can be 

established '1by examining the circumstances of the killing and the conduct of the 

accused." Id. "The CCP aggravator can 1be indicated by circumstances showing 

such facts as advance procurement of a weapon, lack of resistance or provocation, 

and the appearance of a killing carried out as a matter of course.' " Id. (quoting 

Swafford v. State, 533 So. 2d 270, 277 (Fla. 1988)). " 1CCP involves a much 

higher degree of premeditation' than is required to prove first-degree murder." 

Deparvine v. State, 995 So. 2d 351, 381-82 (Fla. 2008) (quoting Foster v. State, 

778 So. 2d 906, 921 (Fla. 2000)). 

Silvia first asserts that the killings were not the product of heightened 

premeditation or cool and calm reflection, but rather were actions prompted by his 

"emotional" and 1'domestic turmoil." The trial court rejected this view of the 

crime, and we conclude that the trial court's findings are supported by competent, 
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substantial evidence. As to Silvia's "heightened premeditation" claim, the record 

indicates that approximately five and a half hours before killing Patricia, Silvia 

armed lhimself by purchasing the shotgun and shells he used to kill her. The 

shotgun and shells were in his truck when he drove to the Woodard home that 

evening. When Silvia arrived at the home, he was not provoked by Patricia or 

anyone else. Further, when Patricia walked away from Silvia after speaking with 

him that evening, Silvia remarked, "You will be sorry," and walked back to his 

truck-a distance of approximately 100 feet. Rather than getting into his truck and 

leaving the Woodard home, Silvia calmly chose the criminal option by retrieving 

the shotgun from his truck and returning to the carport, shooting as he walked­

ultimately shooting both Patricia and her mother, Betty. As the trial court 

concluded, Silvia carried out the murder of Patricia as a matter of course, 

consistent with his careful plan-all of his actions reflecting a deliberate 8:nd 

conscio-us choice to commit murder. In light of this evidence, we conclude that the 

trial court did not err in finding the heightened premeditation needed to establish 

CCP. 

S-econd, Silvia claims that because he has been diagnosed with a personality 

and delusional disorder, this diagnosis precludes a finding that he acted in a calm, 

reflective manner, as required by the CCP aggravator. This argument is likewise 

unpersu.asive. We have held that a "defendant can be emotionally and mentally 
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disturbed or suffer from a mental illness but still have the ability to experience cool 

and calm reflection, make a careful plan or prearranged design to commit murder, 

and exhibit heightened premeditation." Evans v. State, 800 So. 2d 182, 193 (Fla. 

2001); see also Owen v. State, 862 So. 2d 687, 701 (Fla. 2003) (relying on Evans 

to reject defendant's claim that his mental illness must negate the CCP aggravator). 

Although there was certainly evidence of mental mitigation, the trial court rejected 

the mitigating circumstance that Silvia was under extreme emotional distress at the 

time of the killing. 

Certainly, there have been cases where "we have determined that CCP was 

erroneously found because the heated passions involved were antithetical to 'cold' 

deliberation." Spencer v. State, 691 So. 2d 1062, 1065 (Fla. 1996). In this case, 

however, the trial court's findings to the contrary are supported by the record. 

Although Patricia and Silvia had recently separated, and Silvia had visited the 

Woodard home to speak with Patricia on several occasions, the record lacks 

evidence showing the type of ongoing, highly emotional dispute needed to refute a 

finding of cool and calm reflection. See Santos v. State, 591 So. 2d 160, 162-63 

(Fla. 1991 ). 

In this case, despite Silvia's personality disorder and alcohol dependence, 

his actions do not "suggest a frenzied, spur-of-the-moment attack." Evans, 800 So. 

2d at 193. There is no evidence of impairment or intoxication at the time of the 
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cnmes. The evidence shows that Silvia calmly purchased a shotgun and 

ammumition. He rented a motel room and prepared for his confrontation with 

Patricia, even obtaining weapons manuals in addition to the shotgun and 

ammurnition. He drove to the Woodard home and calmly talked to her, but when 

she said she would not reconcile, he walked back to his truck and got his shotgun. 

He fired seven shots, pumping the shotgun to reload it each time. 

Accordingly, we find that the trial court did not err in finding CCP. 

Thie Great Risk of Death to Many Persons Aggravating Circumstance 

Silvia next challenges the trial court's finding of the aggravator that Silvia 

knowin,gly created a great risk of death to many persons. The trial court entered an 

extremely detailed order explaining that Silvia's discharge of the firearm multiple 

times put several people in the vicinity of the shooting at great risk of death. Silvia 

argues that there was not competent, substantial evidence to support this 

aggravator because his gunfire was intended for only one person-Patricia. He 

also clan.ms that "the mere fact that several people are present during a shooting is 

not sufficient to support this aggravating factor." Finally, he contends that for this 

aggravator to be established in a shooting crime, the evidence must show that 

many people were "in the line of fire" during the shooting ancl that this was not the 

case at the Woodard home on the night in question. 

In Johnson v. State, 696 So. 2d 317, 325 (Fla. 1997), this Cou11 explained 
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what is required to establish the aggravator that a defendant "knowingly created a 

great risk of death to many persons": 

We have stated that this aggravator cannot be supported in situations 
where death to many people is merely a possibility. Instead, there 
must be a likelihood or high probability of death to many people. 
Further, we have indicated that the word "many" must be read plainly. 
Therefore, we uphold the application of this aggravating circumstance 
in scenarios in which four or more persons other than the victim are 
threatened with a great risk of death. 

(Citations omitted.) It is with these guidelines in mind that we address, and 

reject, Silvia's claims on this issue. 

Silvia first relies on Williams v. State, 574 So. 2d 136, 138 (Fla. 1991), in 

which this Court concluded: 

First, the trial court found the factor of great risk to many 
persons based on the fact that several other persons were present in 
the bank at the time of the robbery. We believe this factual situation, 
without more, is insufficient to support this factor. This factor is 
properly found only when, beyond any reasonable doubt, the actions 
of the defendant created an immediate and present risk of death for 
many persons. While we agree that Williams' actions created some 
degree of risk, we cannot say beyond a reasonable doubt that he 
created an immediate and present risk to the others in the bank. There 
is no evidence, for instance, of indiscriminate shooting in the direction 
of bank customers, but only of an intent to kill the bank guard. 

Silvia compares this case to Williams because the only intended victim was 

Patricia Silvia and "[t]he evidence is not clear on the number of people present at 

the carport when Silvia began shooting." Silvia also compares this case to Alvin v. 

State, 548 So. 2d 1112, 1115 (Fla. 1989), in which this Court concluded that this 
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aggravator was not met where only two other people were in the area but not "in 

the line of fire": 

We agree that the evidence does not support the finding that Alvin 
hrnowingly created a risk of death to many persons. The judge's 
findings indicated that when the shooting took place there were four 
people in the vicinity, two of whom were Powell and Grimes. There 
were two women in the area, but they were not in the line of fire. We 
have previously held that the presence of two persons in the 
i.mmediate proximity to the victim of a murder by shooting is 
i.nsufficient to establish this aggravating factor. 

Silvia contends that because only Betty and Patrick Woodard were in the line of 

fire, the four-person threshold required in Johnson is not met. We conclude, 

however, that both Williams and Alvin are distinguishable from the instant case. 

Although Silvia may have intended to kill only Patricia, there is competent, 

substantial evidence to support a finding that Silvia engaged in "indiscriminate 

shooting" in the direction of at least four persons other than Patricia who were not 

only putt in "an immediate and present risk of death," Williams, 574 So. 2d at 138, 

but were also "in the line of fire," Alvin, 548 So. 2d at 1115. 

As concluded by the trial court, "[n]ot counting the murder victim, the 

evidence is sufficient to establish that Betty Woodard, Patrick Woodard, Ross 

Shadroru, Rachel Shadron, Jerome Woodard and Robin McIntyre were knowingly 

put in great risk of death by [Silvia]." Silvia concedes that Betty and Patrick 

Woodand were in the line of fire-Betty herself was shot and Silvia pumped the 

shotgun and aimed it at Patrick. There is competent, substantial evidence to 
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, ; . 
support a conclusion that at least four persons in addition to Betty and Patrick were 

in the line of fire. Ross, Patricia's twelve-year-old son, testified that when the 

shooting started, he was in the house and ran toward the door near the carport. 

Everyone was "just running in" through the open door. Ross was standing next to 

his mother, Patricia, as the others ran inside the house. Silvia shot at the door and 

Patricia fell directly in front of Ross. Rachel, Patricia's daughter, testified that she 

was in the carport when she heard gunshots. She stood up to find her brother, 

Ross. Silvia was standing less than a foot away from Rachel when he pointed the 

shotgun at her. Additionally, Jerome Woodard, Patrick's brother, was in the 

carport when he heard shots. He dropped to the ground and hid between two 

vehicles. There was birdshot found in the car behind which Jerome hid and in a 

pillar in the carport near where he was located. Finally, there was ~vidence that 

Robin McIntyre, Patricia's sister, was in the carport when the shooting started and 

ran into the house through the open carport door before Patrick closed it. 

We therefore conclude there was competent, substantial evidence that 

Silvia's actions created a great risk of death to many persons. He approached the 

house while pumping shells into his shotgun. Pellets hit one of the cars in the 

carport, different locations in the carport, and the door from the carport to the 

house. Pellets were found inside the house in the kitchen, dining .room, and 

bedroom. There were six unarmed people in the carport and house when Silvia 
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approached, shooting and pointing the gun at people. 

Accordingly, we conclude that the trial court did not err in finding the great 

risk of death aggravator. 

Proportionality of Death Sentence 

Silvia next argues that the death penalty is a disproportionate punishment for 

the murder of Patricia. We deny relief on this claim. 

The death penalty is "reserved only for those cases where the most 

aggravating and least mitigating circumstances exist." Terrv v. State, 668 So. 2d 

954, 96>5 (Fla. 1996). Therefore, in deciding whether death is a propo1iionate 

penalty, the Court makes a "comprehensive analysis in order to determine whether 

the crime falls within the category of both the most aggravated and the least 

mitigated of murders, thereby assuring uniformity in the application of the 

sentenc.e." Anderson v. State, 841 So. 2d 390, 407-08 (Fla. 2003) (citation 

omitted). Accordingly, the Court considers the totality of the circumstances and 

companes the case with other similar capital cases. See Duest v. State, 855 So. 2d 

33, 47 (:Fla. 2003). This analysis "is not a comparison between the number of 

aggravating and mitigating circumstances." Porter v. State, 564 So. 2d 1060, 1064 

(Fla. 1990). Rather, this entails "a qualitative review by this Court of the 

underlying basis for each aggravator and mitigator rather than a quantitative 

analysis." Urbin v. State, 714 So. 2d 411,416 (Fla. 1998). In reviewing the 
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sentence for proportionality, this Court will accept the jury's recommendation and 

the weight assigned by the trial judge to the aggravating and mitigating factors. 

See Bates v. State, 750 So. 2d 6, 12 (Fla. 1999). 

In this case, the jury recommended death by a vote of eleven to one for 

Patricia's murder. The trial court found the following three aggravating 

circumstances: ( 1) prior violent felony; (2) CCP; and (3) knowingly creating a 

great risk of death to many persons. The trial court found no statutory mitigation, 

but found several nonstatutory mitigating circumstances, including the emotional 

distress from the loss of Silvia's job and his wife, chronic personality disorder and 

alcohol dependence, and growing up in a dysfunctional family. 

Silvia relies on Santos v. State, 629 So. 2d 838 (Fla. 1994), and White v. 

State, 616 So. 2d 21 (Fla. 1993), which are both cases with a single aggravator6 

and statutory mitigation. Silvia also relies on Farinas v. State, 569 So. 2d 425, 431 

(Fla. 1990), in which this Court found a death sentence to be disproportionate: 

On review of the record, we conclude that there was evidence 
which tended to establish that the murder was committed while the 
defendant was under the influence of extreme mental or emotional 
disturbance. § 921.141 (6), Fla. Stat. (1985). During the two-month 
period after the victim moved out of Farinas' home, he continuously 
called or came to the home of the victim's parents where she was 
living and would become very upset when not allowed to speak with 
the victim . He was obsessed with the idea of having the victim return 
to live with him and was intensely jealous, suspecting that the victim 

6. These cases were single-aggravator cases after this Court struck CCP in 
both cases . 
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,was becoming romantically involved with another man. See Kampff 
,;;, State, 371 So. 2d 1007 (Fla. 1979). We find it significant, also, that 
the record reflects that the murder was the result of a heated, domestic 
confrontation. Wilson v. State, 493 So. 2d 1019 (Fla. 1986). 
Therefore, although we sustain the conviction for the first-degree 
murder of Elsidia Landin and recognize that the trial court properly 
found two aggravating circumstances to be applicable, we conclude 
that the death sentence is not proportionately warranted in this case. 

. ' . 

As exp1ained previously under the CCP analysis, although Silvia was going 

through a difficult time as a result of a domestic dispute with Patricia, the evidence 

showedl, and Dr. Day opined, that he was not under the influence of an extreme 

emotional disturbance at the time of the murder. Thus, Farinas is inapposite. In 

addition, in later cases, we have specifically declined to recognize a "domestic 

dispute exception." See Turner v. State, 37 So. 3d 212,224 (Fla.) ("[T]his Court 

made it clear in Lynch [v. State, 841 So. 2d 362,377 (Fla. 2003)] that it 'does not 

recognize a domestic dispute exception in connection with death penalty 

analysis.'"), cert. denied, 131 S. Ct. 426 (2010); Carter v. State, 980 So. 2d 473, 

485 (Fla. 2008) ("Domestic situations are evaluated in the same manner as other 

cases."). 

Vve conclude that the death penalty is a proportionate punishment for the 

first-degree murder of Patricia Silvia. The CCP aggravator is one of the most 

serious :aggravators set out in the statutory sentencing scheme. Buzia v. State, 926 

So. 2d 1203, 1216 (Fla. 2006). Similarly, the prior violent felony aggravator is 

consideired one of the weightiest aggravators. Sireci v. Moore, 825 So. 2d 882, 887 
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(Fla. 2002). In this case, the prior violent felony was attempted murder. Further, 

this case is proportionate to other cases with similar aggravating and mitigating 

circumstances. See Evans v. State, 838 So. 2d 1090, 1097-98 (Fla. 2002) 

(upholding the death sentence as proportionate after defendant killed his brother's 

girlfriend during a fight and where the court found two aggravators (Prior violent 

felony and on probation), no statutory mitigators, and five nonstatutory mitigators 

(little or some weight)); Floyd v. State, 850 So. 2d 383, 392-93, 408-09 (Fla. 2002) 

( determining that death sentence was proportionate after defendant killed mother­

in-law and where there were three aggravators (avoid arrest, prior violent felony, 

and on probation), no statutory mitigators, and four nonstatutory mitigators (all 

little weight)); Robinson v. State, 761 So. 2d 269, 272-73 (Fla. 1999) (finding the 

death penalty proportionate where defendant killed his girlfriend and there were 

three aggravators (pecuniary gain, avoid arrest, and CCP), two statutory mitigators 

(extreme emotional distress (some weight) and ability to conform conduct to the 

requirements of the law (great weight)), and eighteen nonstatutory mitigators). 

Based on the specific facts and circumstances of the murder and the 

aggravators and mitigators found by the trial court in this case, we conclude that 

when compared with other capital cases, the death sentence in this case is 

proportionate. 

Alleged Prosecutorial Misconduct 
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Under this issue, Silvia raises two separate arguments concerning alleged 

prosecTUtorial misconduct-one concerning evidence of lack of remorse and the 

other c:onceming comments about the testimony of Patrick Woodard. We address, 

and then reject, each argument in turn. 

Lack of Remorse 

Silvia first argues that the trial court erred in overruling his objections and 

denying his motion for mistrial when the State's expert witness, Dr. Danziger, 

testified that Silvia lacked remorse for the murder of his wife. We conclude that a 

close e::xamination of the record reveals that the trial com1 did not err with regard to 

its rulimgs on this issue. 

During the direct examination of Dr. Danziger the following occurred: 

Dr. Danziger: Then you take that :rvwPI data and say, well, does it fit 
what we know about this person? Let's look at our interviews with 
h.im. Let's look at other tests .... Let's look at what people say about 
h.im. You put all of the pieces together. In this case, I believe that Dr. 
Day and I are in agreement that the MMPI-2 profile does accurately 
d.escribe him. 

P·rosecutor: The 4 Scale did you call that the psychopathic deviancy 
an1d if so, can you explain what that is? 

D>r. Danziger: The 4 Scale clinically means someone that may tend to 
v:iiolate the norms of society. Someone who does not respect 
authority, the end justifies the means and a lack of remorse. So the 
hiigher that you score on that scale, the stronger those characteristics. 

(Emphasis added.) Defense counsel objected and moved for a mistrial, arguing 

that Dr. Danziger' s testimony improperly introduced evidence of lack of remorse 
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in Silvia's penalty phase. The State argued that the testimony was not improper 

because Dr. Danziger was talking generally about the score Silvia received on the 

MMPI. The trial court denied the motion for mistrial but instructed the State to 

have Dr. Danziger clarify his testimony to explain that just because an individual 

has a certain profile on the MMPI does not mean that they have all of the 

characteristics of the profile. The State complied. 

Later during cross-examination of Dr. Danziger by defense counsel, when 

asked about the criteria of antisocial personality disorders, the following occurred: 

Dr. Danziger: That in my opinion is yes. My understanding is that he 
had multiple jobs, evicted from homes, could not sustain employment. 
When he had money from his mother's death, apparently blew 
through that money. Did not handle it properly. In my opinion, there 
is a history of irresponsibility in his work and financial life leading to 
some serious consequences. 

Defense Counsel: And were there other criteria of these antisocial 
personality disorders that you observed in Mr. Silvia? 

Dr. Danziger: Limited remorse. Not much remorse for what has 
happened or what has been done. 

(Emphasis added.) Following this exchange, defense counsel again expressed 

concern that the witness raised the issue of lack of remorse and asked that the 

question be withdrawn and the answer stricken. The trial court granted the request 

and advised the jury to disregard the question and answer. 

There is no question that lack of remorse is an improper aggravator. In Pope 

v. State, 441 So. 2d I 073, 1078 (Fla. 1983), this Court held: 



[H]enceforth lack of remorse should have no place in the 
consideration of aggravating factors. Any convincing evidence of 
remorse may properly be considered in mitigation of the sentence, but 
absence of remorse should not be weighed either as an aggravating 
factor nor as an enhancement of an aggravating factor. 

• o I 

See als,o Robinson v. State, 520 So. 2d 1, 5-6 (Fla. 1988) (vacating death sentence 

in part because the State impermissibly argued during closing argument that the 

defendant lacked remorse). 

Unlike in Robinson, where the prosecutor stated in closing argument that the 

defendant lacked remorse, here the State did not attempt to introduce lack of 

remorse. Initially, the prosecutor was questioning Dr. Danziger regarding his 

diagnosis of antisocial personality disorder. Dr. Danziger first mentioned lack of 

remorse because, as he testified, showing little remorse is one of the diagnostic 

criteria for antisocial personality disorder. 

Defense counsel objected to the first mention of lack of remorse. Following 

a sidebar, the response was clarified by the prosecutor when Dr. Danziger 

confimi!.ed that when a profile is generated on a person from the MMPI-2, it does 

not necessarily mean that someone who is scored that way has all of those 

characteristics ( e.g., lack of remorse). Further, after the second mention of lack of 

remorse by Dr. Danziger, which was elicited by defense counsel, the trial court, 

upon de.fense counsel's request, struck the question and the answer and instructed 

the jury to disregard it. 
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"A motion for a mistrial should only be granted when an error is so 

prejudicial as to vitiate the entire trial. A trial court's ruling on a motion for 

mistrial is subject to an abuse of discretion standard of review." England v. State, 

940 So. 2d 389, 401-02 (Fla. 2006) (citation omitted). The State never argued lack 

of remorse to the jury, and we conclude that in light of the trial court's actions in 

this case to address the objectionable testimony, the trial court did not abuse its 

discretion in denying the motion for mistrial. 

Comments about Patrick Woodard 

Silvia next argues that the trial court erred in overruling his objections when 

the State misstated evidence during its guilt phase closing argument suggesting that 

Silvia attempted to murder Patrick Woodard. In essence, Silvia asserts that this 

error during the guilt phase "tainted" the penalty-phase trial. Regardless of 

whether this issue should have been raised as a guilt-phase claim rather than a 

penalty-phase claim, we find that it lacks merit. 

During the prosecutor's closing argument in the guilt phase, he stated: 

Patrick's in the back master bedroom. He hears that shot and 
he comes around. And by the time he comes around, Patricia's on the 
ground. That gun could fire that fast. And he climbs over Patricia 
and he is shutting that door. What does Rachel say? Grandpa, 
Patrick, was shutting that door. And we saw the pictures of the 
damage to the door, that buckshot was an angle, it wasn't directly in, 
that buckshot was not shot when that door-

Defense counsel objected on the grounds that the prosecutor was misstating the 
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evidence. The trial court overruled the objection, ruling that it would allow the 

jury to rely upon its collective memory. The prosecutor continued: 

That buckshot, [the crime scene investigator] told you, she 
couldn't do a spread on it because it was at an angle it wasn't a true 
plane. So, Rachel says Patrick was closing the door. Patrick says he 
\,Vent over-

Defens1e counsel again objected on the grounds that the prosecutor was misstating 

the evidence. The trial court again overruled the objection, indicating that it would 

allow tbe jury to rely upon its memory. The prosecutor went on to state the 

followimg without objection: 

Patrick said that he went to close the door. What did he tell you? he 
s.aw Silvia pumping the gun. And he-if he didn't close that door, I 
s·ubmit to you that he would have taken some buckshot. 

S:ilvia claims that the trial court erred in overruling his objections because 

these statements were ••highly inflammatory and not supported by the evidence."7 

We disagree because the prosecutor's statements were fair comments on the 

evidenc-.e. Attorneys are permitted wide latitude in closing argument, but that 

latitude does not extend to allowing improper argument. Gore v. State, 719 So. 2d 

1197, 1200 (Fla. 1998). •'The proper exercise of closing argument is to review the 

7 . In his initial brief, Silvia contends that defense counsel objected to the 
prosecutor's statement "And he-if he didn't close that door, I submit to you that 
he would have taken some buckshot." However, it is clear that defense counsel did 
not object to this specific comment. Rather, defense counsel objected to the two 
previous comments. 
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evidence and to explicate those inferences which may reasonably be drawn from 

the evidence." Gonzalez v. State, 990 So. 2d 1017, 1028-29 (Fla. 2008) ( quoting 

Bertolotti v. State, 476 So. 2d 130, 134 (Fla. 1985)). The following evidence was 

introduced during the guilt phase: Patrick Woodard testified he saw Silvia point the 

gun at him. Because he saw Silvia pump the shotgun as ifto "tak[e] a round" at 

him, Patrick shut the door to prevent getting "hit in the chest." Rachel also 

testified that when Patrick was kneeling down by the door, she could still hear 

gunshots. Further, there were two impact sites on the exterior of the carport door, 

behind which Patrick took cover. Thus, we conclude that the trial court did not err 

in overruling Silvia's objections to these statements. 

Even if there was any lack of clarity in Patrick Woodard's guilt-phase 

testimony regarding his location, he removed any possible confusion on this issue 

when he clearly testified in the penalty phase that Silvia pointed the gun at him and 

then pumped it, after which Patrick shut the door as Silvia fired. Accordingly, we 

reject any claim that these guilt-phase closing arguments caused harmful error in 

the penalty phase. 

Victim Impact Evidence 

Silvia's next argument is that the trial court improperly permitted 

inflammatory and improper victim impact evidence during the penalty phase. 

Because defense counsel failed to make specific objections to the content of the 
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victim impact evidence, we reject this claim as not properly preserved for appeal. 

At the beginning of the penalty phase, discussions were held concerning 

victim impact evidence, and it was determined that the victim advocate would read 

letters from Patricia's children and her coworker. Before the letters were actually 

read to the jury, the defense attorney renewed a "general objection'' to the victim 

impact evidence and the trial judge acknowledged that the defense attorney could 

have a '"standing objection." The victim advocate then read the letters. 

Ln Ross's letter, he stated, "God needed another angel and he picked my 

mom." He also stated, "I know that my mom is watching up above and she's my 

Numbe:r 1 angel." In Aura Boyd's letter, she stated, "I have a lot [of] fear because 

this showed me it does not matter how you live your life if someone who does not 

see a value in a life wants to take it from you, they can for any reason they feel 

necessary just because they want money or your car, maybe they don't want you to 

end a relationship with them or just because they can." 

As an initial matter, we agree with the State that this issue is not preserved 

because there was no specific objection to the comments now cited as improper. In 

Wheele:r v. State, 4 So. 3d 599, 606 (Fla. 2009), we explained: 

During the entire presentation of victim impact evidence, 
V:vheeler made no specific objections to any portion of the testimony 
o:r any particular aspect of the photographic evidence, although 
V.vheeler renewed his general objection to presentation of any victim 
impact evidence. We conclude that the claim Wheeler now makes 
that the victim impact evidence was impermissibly made a feature of 
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the penalty phase was not preserved by Wheeler's general pretrial 
objections addressed to all victim impact evidence, where he made no 
specific objections to any of the evidence presented and failed to 
object below on the grounds argued here. It is well-established that 
for a claim "to be cognizable on appeal, it must be the specific 
contention asserted as legal ground for the objection, exception, or 
motion below." F.B. v. State, 852 So. 2d 226, 229 (Fla. 2003) 
(quoting Steinhorst v. State, 412 So. 2d 332, 338 (Fla. 1982)). 

Silvia did not object to the specific comments with which he takes issue on appeal. 

Silvia's "standing objection" was based on a general objection to victim impact 

evidence and not to any specific statement in the letters. Defense counsel even 

stated that he had reviewed the letters and had come to an agreement with the State 

on the redaction of certain statements in the letters. 

Because there was no specific objection, Silvia must establish that 

fundamental error or a violation of due process occurred in this case. See Wheeler, 

4 So. 3d at 607 ("In the event that evidence is introduced that is so unduly 

prejudicial that it renders the trial fundamentally unfair, the Due Process Clause of 

the Fourteenth Amendment provides a mechanism for relief." (emphasis removed) 

(quoting Payne v. Tennessee, 501 U.S. 808,825 (1991)). We conclude that the 

statements cited by Silvia in the letters do not rise to the level of fundamental error 

or a violation of due process. Accordingly, we deny relief on this claim. 

Constitutionality of Florida's Death Sentencing Scheme 
Under Ring v. Arizona 

In his final argument, Silvia contends that Florida's death penalty statute is 
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unconstitutional under the Sixth Amendment pursuant to Ring v. Arizona, 536 U.S. 

584 (2(002). He acknowledges our precedent to the contrary. In any event, Ring 

does not apply to this case because one of the aggravating circumstances found by 

the trial court in this case was Silvia's prior conviction for a violent felony-the 

contemporaneous conviction for the attempted murder of Betty Woodard. See 

Jones V'. State, 855 So. 2d 611,619 (Fla. 2003) (recognizing that the prior violent 

felony ;aggravator is "a factor which under Apprendi [v. New Jersey, 530 U.S. 466 

(2000):] and Ring need not be found by the jury"). Therefore, we deny relief on 

this cla:im. 

CONCLUSION 

After a thorough review of all of the issues raised by Silvia, and after our 

own independent review of the sufficiency of the evidence, we affirm Silvia's 

convictions and sentences. 

It is so ordered. 

CANADY, C.J., and PARJENTE, LEWIS, QUINCE, POLSTON, LABARGA, 
and PERRY, JJ., concur. 
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Pursuant to Florida Rule of Criminal Procedure 3 .851 (b ), the Office of the 
Capital Collateral Regional Counsel-Middle Region is hereby appointed to handle 
postconviction proceedings for appellant. 

The Office of the Capital Collateral Regional Counsel-Middle Region shall, 
within thirty days from this date of this order, file a notice of appearance in the trial 
court or a motion to withdraw based on a conflict of interest or some other legal 
ground. A copy of the notice of appearance or motion to withdraw shall be 
served on the Florida Supreme Court. 

In accordance with this Court's opinion issued in Amendments to Florida 
Rules of Criminal Procedure 3.851, 3.852, and 3.991 and Florida Rule of Judicial 
Administration 2.215, 802 So. 2d 298 (Fla. 2001), the chief judge shall forthwith 
assign this case to a judge qualified to handle capital cases. A copy of the 
assignment order shall be served on the Florida Supreme Court. 
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ORIGINAL 
IN THE CIRCUIT COURT OF THE 
EIGHTEENTH JUDICIAL CIRCUIT, IN 
AND FOR SEMINOLE COUNTY, FLORIDA, 

STATE OF FLORIDA, 

Plaintiff, TRANSCRIPT OF PROCEEDINGS 

CASE NO.: 2006-4522CFA vs. 

WILLIAM FRANCES SILVIA, JR. 

Defendant. 

APPEARANCES: 

BEFORE THE HONORABLE 

DONNA McINTOSH 

JUDGE OF THE COURT 

REPORTED BY: 
SHELLY COFFEY, R.P.R. 
Seminole County Courthouse 
101 ·Bush Boulevard 
Sanford, Florida 
June 26, 2012 

OFFICE OF THE STATE ATTORNEY 
EIGHTEENTH JUDICIAL CIRCUIT 
101 Bush Boulevard 
Sanford, Florida 32773 
Attorneys for Plaintiff 
BY: ANNA VALENTINI, ESQ. 

OFFICE OF THE ATTORNEY GENERAL 
444 Seabreeze Boulevard Floor Five 
Daytona Beach, Florida 32118 
Attorneys for Plaintiff 
BY: KENNETH NUNNELLEY, ESQ. 

MITCHELL BISHOP, ESQ. 
(Appearing telephonically) 
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(Appearances continued:) 

LAW OFFICE OF THE CAPITAL 
COLLATERAL REGIONAL COUNSEL - MIDDLE 
3801 Corporex Park Drive, Suite 210 
Tampa, Florida 33619 
Attorneys for Defendant 
BY: RICHARD E. KILEY, ESQ. 

JAMES VIGGIANO, JR. 
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WHEREUPON: 

The following proceedings were had: 

THE COURT: Good morning. Please be seated. 

We are here this morning for a status conference in 

case number 06-4522 CFA, State of Florida versus 

William Silvia, Jr. 

Would the parties identify themselves for the 

record? 

MR. VIGGIANO: James Viggiano with CCRC Middle 

on behalf of Mr. Silvia. 

MR. KILEY: Richard Kiley from CCRC Middle on 

behalf of Mr. Silvia. 

MR. SILVIA: And I'm William Silvia, Jr. 

THE COURT: Yes, sir. 

3 

THE DEPUTY: Judge, you have the number for the 

attorney general on that e-mail. 

THE COURT: On this e-mail? 

THE DEPUTY: Yes. 

MS." VALENTINI: Good morning, Your Honor. Anna 

Valentini for the State of Florida. Mr. Nunnelley 

will be appearing by telephone. I believe you have 

all the connecting information in front of you. 

THE COURT: I do have a number. I understand 

there was no objection from the party for his 

appearance here by telephone this morning; is that 

ASSOCIATED COURT REPORTERS (407) 323-0808 
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correct? 

MR. VIGGIANO: That is correct, Your Honor. 

MR. KILEY: That is correct. 

THE COURT: We will see if we can get him on 

the line. 

(Whereupon, there was a pause in proceedings.) 

MR. NUNNELLEY: Hello. 

THE COURT: Good morning. This is Judge 

McIntosh. With whom am I speaking? 

4 

MR. NUNNELLEY: Ken Nunnelley and Mitch Bishop, 

attorney general 1 s office, Your Honor. I appreciate 

you letting us phone in for this. 

THE COURT: Okay. Are the parties in the 

courtroom able to hear? 

MR. VIGGIANO: Yes, Your Honor. 

MR. KILEY: Yes, Your Honor. 

THE COURT: I 1 m going to turn it up as high as 

I can get it. If at any point in time you're not 

able t6 hear Attorney Nunnelley, would you let me 

know? 

MR. VIGGIANO: I will, Your Honor. 

THE COURT: Okay. And same with you, 

Mr. Silvia, would you let the Court know? 

MR. SILVIA: Yes, ma'am . 

THE COURT: You're able to hear Attorney 
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Nunnelley? 

MR. SILVIA: Yes, ma'am. 

THE COURT: Thank you. 

MR. BISHOP: Your Honor, David Arthur from the 

Department of Corrections is also on the line. 

THE COURT: Thank you. 

MR. VIGGIANO: Your Honor, in addition to the 

status conference we had added on the docket a 

motion to determine counsel. 

THE COURT: Yes. 

MR. VIGGIANO: Basically, this stems from our 

overall relationship with Mr. Silvia dating back to 

the beginning of the representation. We kind of got 

off to a difficult start. Mr. Silvia wrote a letter 

to the Court --

THE COURT: Yes . 

MR. VIGGIANO: asking that he not proceed 

with post-conviction. 

THE COURT: Yes. Let me stop you there. I did 

review the file. I did receive a letter from 

Mr. Silvia, and it's been a year. This letter is 

dated June 28th, 2001 (sic), so we're right at one 

year, when he did announce to the Court that he did 

want to give up, waive his right to any and all 

post- conviction appeals. 
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MR. VIGGIANO: Yes. And then we had numerous 

refusals to come down, refusals to come to the 

6 

phone, that kind of thing, over a period of time. 

However, we were still able to continue to represent 

him and develop the case as best we could. Then we 

had a mitigation specialist get on the case, and he 

made it clear at that point that he didn't want to 

cooperate. Then on June 6th we -- the motion says 

June 13th. That should be the 6th. Counsel 

called --

THE COURT: June 6th of this year, sir? 

MR. VIGGIANO: This year, Your Honor, 2012. On 

paragraph 8, June 6th, undersigned counsel called 

Mr. Silvia to advise him that we would need 

additional releases from him and told him we're 

corning up to UCI to get those releases. Then on 

June 12th he refused to meet with us, and June 13th 

he refused to come down for a telephone conference. 

And then he wrote another letter, and it should be 

attached I don't think it's attached to the 

motion, but it's a recent letter where Mr. Silvia 

advises that he is not coming down anymore and that 

he wants to waive his rights to appeal. With that, 

we filed this motion with the Court to determine our 

status as his counsel. 
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And I understand today that he's not changing 

his position with respect to his interest in coming 

down and assisting us and in his interests in 

proceeding with post-conviction litigation. So, 

basically, that's what we're here for, to determine 

our status as counsel. 

THE COURT: Have you had an opportunity then 

today to speak your client? 

7 

MR. KILEY: Yes, Your Honor. As a matter of 

fact, Your Honor, I was the one who made the call on 

June 6th and advised him that we would be coming up 

on the 12th with the releases. 

I did speak to him before court and he 

indicated that his position is unchanged from the 

original letter and the letter which we have, 

unfortunately, failed to attach to this Court. We 

can send it later, but I think Your Honor -- well, 

first of all, Your Honor, I cannot in good 

conscience or in good faith represent to this Court 

that Mr. Silvia is incompetent to proceed, and I 

would request that the Court do a formal colloquy 

just to make sure that Mr. Silvia knows exactly what 

he's doing. I don't have any reason to doubt that, 

but I think in the interests of caution the Court 

would be prudent to do that. 
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THE COURT: Have you, sir, had -- have you been 

talking and meeting with him over the past year? 

MR. KILEY: Very rarely, Your Honor. 

THE COURT: But you have had opportunity to 

talk with him over the past year? 

MR. KILEY: Yes, Your Honor, and 

THE COURT: At any point in time have you 

questioned his competency to proceed in this post­

conviction matter? 

MR. KILEY: No, Your Honor, I hadn 1 t. I had no 

good faith basis. He -- he -- we do that very 

rarely, when the Defendant is obviously incompetent, 

but Mr. Silvia is -- in my estimation he is 

competent to proceed and he does know what the 

results of his decision is going to mean. I just 

request that the Court put it on the record. 

As I said, on June 6th he knew exactly who I 

was and what my specific job was on this team. And 

he didn 1 t come down to see us on the 12th, and 

subsequent attempts to reach him by phone he has 

refused. We simply can't proceed like this, Judge . 

THE COURT: Mr. Silvia did speak with you this 

morning, though? 

MR. KILEY: Yes, Your Honor . 

THE COURT: Okay. And this morning you 
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continue to hold the opinion that he is competent to 

proceed in this matter? 

MR. KILEY: Yes, Your Honor. 

THE COURT: Okay . And did your client tell you 

again today that he did not want to proceed? 

MR. KILEY: Yes, he did, Your Honor. 

THE COURT: Now, the letter that you're 

referring to is a letter that I filed -- well, maybe 

it's not. Do you have yet another letter? 

MR. KILEY: Yeah, I have another letter, Judge, 

but in the rush to get out of here in the morning we 

did not take it. It is a letter 

THE COURT: Let's see. The clerk is saying 

that is attached to your motion to determine 

counsel. Okay. There is a letter here. 

MR. KILEY: It should be dated received by CCRC 

June 11th. 

THE COURT: Yes. 

MR. KILEY: That's it, Judge. 

THE CLERK: Actually, that's --

THE COURT: I have a motion to determine 

counsel. It was filed with the clerk on June 22nd, 

2012. Certificate of service is June 18th. 

MR. KILEY: Yes, Your Honor . 

THE COURT: And that's corning from your office. 
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MR. KILEY: Yes . 

THE COURT: And attached to that motion is 

Exhibit A, which is a letter dated November 14th, 

2011. 

10 

MR. KILEY: Okay. There should be one at the 

end where Mr. Silvia wrote it and we received the 

letter, but we were on our way to state prison and 

proceeded to go to state prison. Unfortunately, we 

did not -- my secretary did not attach it. I was 

out sick on the 18th. 

THE COURT: Is that letter also handwritten? 

MR. KILEY: Yes . 

THE COURT: And does that letter announce 

unequivocal -- unequivocally -- I can't talk -­

unequivocally that he is going to give up, waive his 

right to any and all post-conviction relief? 

MR. KILEY: Not only that, Your Honor, the 

letter says that he will not appear, he will not 

accept phone calls, and he wants his time to run 

out, and he doesn't want representation, and I 

THE COURT: And we don't have that letter here 

today? 

MR. KILEY: Well, I did talk to Mr. Silvia 

about it, and he said, yes, he did write the letter 

and his position is unchanged from both letters. 
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THE COURT: So there are now three letters 

where he has announced that, that he wants to waive 

all of his rights to post-conviction relief? 

MR. KILEY: I think there's only two. 

THE COURT: Two? 

MR. KILEY: Yes. 

THE COURT: I have one -- let me just verify 

with you so that we know what we're moving forward 

on. I have one dated June 28th, 2011. That's the 

one we originally referenced a year ago when he did 

send this letter to me, and I did a notice of filing 

dated July 6th, 2011. 

MR. KILEY: Yes, Judge. 

THE COURT: Then there was the November 14th, 

2011. 

MR. KILEY: I --

THE COURT: And now you're saying there's yet 

another one, correct? 

MR. KILEY: Yes. 

THE COURT: So there are three letters. 

MR. KILEY: I did not see the November. 

THE COURT: Here. If you'll come forward, this 

is what's attached to your motion. That's dated 

November of 2011. 

MR. KILEY: Okay. Now, Judge, yeah, we did see 
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this one before, but there was a more recent letter. 

THE COURT: Okay. Here is the original letter. 

You 1 ve seen this one. 

MR. KILEY: Oh, yes, Your Honor. 

THE COURT: Okay. So there's the original. 

Then we have the November 14th letter, correct? And 

now you 1 re saying there's yet another one. 

MR. KILEY: Yes. 

THE COURT: Now, in the interim, of course, the 

Court did receive a letter on your -- this is your 

letterhead, this letter right here, on your 

letterhead, where he is retracting his request . 

MR. KILEY: That is correct, Your Honor . 

THE COURT: We have that in the court file 

also, and that was dated September 1st. 

MR. KILEY: Yes. 

THE COURT: Where he announced that he wanted 

to withdraw his prior representation and that he was 

going to allow you-all to represent him. 

MR. KILEY: Yes. 

THE COURT: Okay. And then we get two more 

written ones where he's declining representation and 

waiving his right to post-conviction relief; is that 

where we are? 

MR. VIGGIANO: Yes. 
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MR. KILEY: That's where we are. 

THE COURT: Thank you. 

MR. KILEY: Thank you, Your Honor. 

THE COURT: And at this point in time, 

Mr. Silvia --

MR. SILVIA: Yes, ma'am. 

THE COURT: -- sir, if you'll stand and raise 

your right hand. I'm going to have the clerk place 

you under oath. 

WILLIAM SILVIA, JR. 

having been first duly sworn, was examined and testified 

as follows: 

THE COURT: Do you have any objection to the 

Court inquiring of your client today? 

MR. KILEY: I have no objection, Your Honor. 

In fact, I would request it. 

THE COURT: And, Mr. Silvia, are you also 

agreeable to answering the Court's questions and the 

parties' questions here today? 

MR. SILVIA: Yes, ma'am. 

THE COURT: Okay. If you'll have a seat. 

MR. SILVIA: Thank you. 

THE COURT: Mr. Silvia, you've heard me go 

through the letters that the Court has received. 

MR. SILVIA: Yes. 
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THE COURT: And you know initially in June, one 

year ago, I did receive a letter from you where you 

were rejecting representation and pursuing any and 

all of your post-conviction relief. 

MR. SILVIA: Yes, ma'am. 

THE COURT: Then you sent a letter and you 

retracted that and said you did want help. 

MR. SILVIA: Yes, ma'am. 

THE COURT: And subsequently now it appears 7 -

I received a second letter where you once again said 

you were firm and fixed in your decision, and you -­

MR. SILVIA: Yes . 

THE COURT: -- know that you had flipped the 

last time, but you were not going to flip your 

decision again. 

MR. SILVIA: Yes. 

THE COURT: Okay. And then your attorneys are 

now saying you have yet offered another handwritten 

note rejecting legal representation and waiving your 

right to post-conviction relief. 

MR. SILVIA: Well, technically the last one 

was -- what I said was is that I would prefer if 

they let the time run out, because there's only two 

months left. 

THE COURT: So there --
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MR. SILVIA: Essentially, the same thing, yes, 

ma'am. 

THE COURT: Well, as you're seated before me 

today, where are you on this decision? This is a 

critical decision. 

MR. SILVIA: Right. 

THE COURT: You understand that 

MR. SILVIA: Yes, ma'am. 

THE COURT: -- for you? 

MR. SILVIA: Yes, ma'am. 

THE COURT: And it is my responsibility to 

determine that you have knowingly, voluntarily, and 

freely waived your right to post-conviction relief. 

That's my job. 

MR. SILVIA: All right. 

THE COURT: So I need to know if you're firm 

and fixed in your decision. 

MR. SILVIA: Yes, ma'am. 

THE COURT: And what is that decision? 

MR. SILVIA: To discharge the collateral 

counsel and waive my rights to any more appeals. 

THE COURT: Do you need any more time to talk 

to your lawyers prior to making that decision? 

MR. SILVIA: No, ma'am . 

THE COURT: Do you have any questions that your 

ASSOCIATED COURT REPORTERS (407) 323-0808 



I 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

lawyers or this Court could answer that would help 

you in making that decision? 

MR. SILVIA: No, ma'am. 

16 

THE COURT: Have you had enough time to talk to 

your lawyers about that decision? 

MR. SILVIA: Yes, ma'am. 

THE COURT: Now -- and I want -- I'm going to 

have your attorneys announce in open court what 

they're able to do for you. 

MR. SILVIA: Okay. 

THE COURT: So there's no misunderstanding 

about what services, legal services, they can 

provide to you. 

MR. SILVIA: Okay. 

THE COURT: So I don't know which one would 

like to do it, but I would like for one of you to 

announce the services that your office can provide 

Mr. Silvia in post conviction, by way of post­

conviction relief. 

MR. KILEY: Well, Your Honor, we have engaged 

the services of a mitigation -­

THE COURT: Can you hear? 

MR. SILVIA: Yes, ma'am. 

MR. KILEY: A mitigation expert, one Tiffany 

Lawrence, and along with our investigator, Ms. Rita 
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Perry (phonetic), who is seated in the courtroom 

today, we have obtained records for Mr. Silvia. We 

are attempting to obtain records of a prior 

hospitalization and mental treatment. We have 

contacted --

THE COURT: And let me interrupt you. Have I 

not signed orders that those confidential documents 

were to be sent to me for in camera review? 

MR. KILEY: Yes. However, we also have 

developed some civilian witnesses who knew 

Mr. Silvia and were aware that he did suffer some 

significant mental problems. We are prepared to 

call Dr. Lillenfeld (phonetic) who had treated 

Mr. Silvia when he was a juvenile. 

We are also prepared and have retained the 

services of an expert, mental health expert, one 

Dr. Michael Meyer, a psychiatrist, and Mr. Silvia 

did briefly meet with Dr. Meyer and pretty much told 

him what he told the Court today. And we are simply 

unable to proceed with any further investigation. 

without Mr. Silvia's cooperation. 

But we would be prepared to offer expert 

testimony, civilian witnesses that knew him when he 

was younger, a physician, a psychiatrist who had 

treated him for a previous mental disorder, but we 
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can't proceed without his cooperation in regards to 

Dr. Meyer and his present condition now. 

THE COURT: Mr. Silvia, do you hear everything 

that your attorneys have done to date on your 

behalf? 

MR . SILVIA: Yes, ma'am. 

THE COURT: And you understand that they're 

unable to proceed without your participation? 

MR. SILVIA: Yes, ma'am. 

THE COURT: Now, you would represent -- you 

would file motions on behalf of Mr. Silvia? 

MR. KILEY: Absolutely, Your Honor. 

THE COURT: And you're prepared -- you were 

preparing to do that, correct? 

MR. KILEY: Yes, Your Honor. I was writing the 

3.851 and I've gotten as far as I could get without 

Mr. Silvia's cooperation, but I don't have a claim 

without his cooperation. 

THE COURT: When is that motion due? 

MR. KILEY: That is due August 20th, ma'am. 

And, like I said, we've been trying to get Dr. Meyer 

up there. We've been trying to get these releases 

from Mr. Silvia. We've been trying to get his 

cooperation so we can proceed with the investigation 

and writing the motion, and we can't do it, Your 
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THE COURT: And with his assistance would you 

be able to timely file a motion seeking post­

conviction relief? 

MR. KILEY: With his assistance it would be 

tough, but we would get it -- we've never missed a 

deadline yet, and we would get it 

THE COURT: Tough because of the delay in the 

proceedings because of him not assisting you? 

MR. KILEY: Yes, your Honor. 

THE COURT: But you still would be able to do 

that? 
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MR. KILEY: It might be on the Court's desk on 

the 19th of August, but it would be in the clerk's 

office at the time within the deadline. 

THE COURT: And you've gone over the nature of 

the issues that you would raise in front of this 

Court with Mr. Silvia? 

MR. KILEY: Judge, I could not do that because, 

first of all, I cannot say he's incompetent. And 

although I suspect there is an underlying mental 

illness there which was not developed, which. without 

Mr. Silvia's cooperation with my expert witness, I 

can't fully develop that claim. I can call the 

doctor who treated him when he was younger, but I 
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don't know if that condition still persists. In 

other words, Judge, without Dr. Meyer I don't have a 

claim to write for this Court. 

THE COURT: Mr. Silvia, do you have any 

questions of your lawyer? 

MR. SILVIA: No, ma'am. 

THE COURT: Okay. Mr. Silvia, I do need to ask 

you, as you're seated before me right now are you 

fully alert? 

MR. SILVIA: Yes, ma'am. 

THE COURT: And are you capable of exercising 

your very best judgment? 

MR. SILVIA: Yes, ma'am. 

THE COURT: As you're seated before me right 

now, are you under the influence of any medicines? 

MR. SILVIA: No, ma'am . 

THE COURT: You're not taking any medicines 

given to you by the prison? 

MR. SILVIA: No, ma'am. 

THE COURT: Are you under the influence of any 

drugs? 

MR. SILVIA: No, ma'am. 

THE COURT: Are you under the influence of any 

alcohol? 

MR. SILVIA: No, ma'am. 
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THE COURT: So as you're seated before me right 

now, you're fully capable of understanding 

everything going on in this proceeding? 

MR. SILVIA: Yes, ma 1 am. 

MR. KILEY: Your Honor, I would request the 

Court to inquire of Mr. Silvia if he understands 

that if the Court terminates our representation and 

a motion is not filed he will become warrant 

eligible. 

THE COURT: He will become what? 

MR. KILEY: Warrant eligible. The governor 

could sign a warrant, a death warrant. 

THE COURT: Yes, I'll verify that. I will 

verify that with him. 

Mr . Silvia, this Court needs to know that you 

understand certain things . 

MR. SILVIA: Okay. 

THE COURT: And one of the things that I need 

to know is that you do understand that if the Court 

were to grant your request to discharge your 

attorneys and allow you to waive your right to post­

conviction relief that you would be, as your 

attorney styled it, warrant eligible, which means 

that the governor of the State of Florida could sign 

a warrant for your execution. 
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MR. SILVIA: Yes, ma'am. 

THE COURT: You understand that? 

MR. SILVIA: Yes, ma'am. 
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THE COURT: Now, do you also understand that if 

you do discharge your attorneys at this stage of the 

proceeding prior to motions being filed, evidence 

being gathered and presented to this Court and this 

Court ruling on whatever issues may be raised by 

your attorneys, that you are permanently waiving 

your right to have that kind of motion, a post­

conviction relief motion, filed? 

MR. SILVIA: Yes, ma'am. 

THE COURT: You understand that's a permanent 

waiver on your behalf? 

MR. SILVIA: Yes, ma'am. 

THE COURT: You can't wake up tomorrow morning 

or the next year or five years from now or however 

long in the future and say I changed my mind. 

MR. SILVIA: I understand that. 

THE COURT: You understand that? 

MR. SILVIA: Yes, ma'am. 

THE COURT: It is permanent. 

MR. SILVIA: Yes. 

THE COURT: It's a permanent decision that you 

are making. 
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MR. SILVIA: Yes, ma'am . 

THE COURT: Do you also understand by waiving 

your right to have post-conviction relief at this 

very early stage before the motion, your first 

motion is even filed, that you're also losing 

permanently your right to take advantage of any 

changes that may occur in the law? 

MR. SILVIA: Yes, ma'am. 
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THE COURT: That could retroactively be applied 

to your case and benefit you. 

MR. SILVIA: Yes, ma'am. 

THE COURT: You understand that? 

MR. SILVIA: Un-huh. 

THE COURT: Is there any other inquiry that the 

attorneys -- that the attorneys feel that the Court 

would need to make? 

MR. KILEY: Well, he would also be waiving his 

rights to federal review of the state proceedings. 

THE COURT: To what? 

MR. KILEY: Federal review, Your Honor. We 

would not be able to file --

THE COURT: Yes. The Court also needs to make 

sure that you understand by waiving your right to 

post-conviction relief at this very early stage 

before your first motion is even filed that you 
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would be permanently losing your right to relief 

through the federal system. 

MR. SILVIA: Yes, ma'am. 

THE COURT: Do you understand that all of 

24 

your -- all of your motions and writs and every 

single petition that you could file to the United 

States Supreme Court to the Courts of Appeal through 

the federal system will be lost? 

MR. SILVIA: Yes, ma'am. 

THE COURT: Now, Mr. Silvia, do you also 

understand that you are making this decision very 

early in the post-conviction relief process? 

MR. SILVIA: Yes, ma'am. 

THE COURT: Prior to the first motion even 

being filed on your behalf. 

MR. SILVIA: Yes, I do. 

THE COURT: Do you understand it's difficult 

for the Court to even discuss with you the 

implications of your decision because you're making 

this decision so very early in the process? 

MR. SILVIA: Yes, ma'am . 

THE COURT: I do not even know what issues 

would be raised on your first motion for relief, and 

I'm not sure that your attorneys do either having 

not completed their discovery. 
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MR. KILEY: Your Honor, I would -- Your Honor, 

I usually do the penalty phase issues. And I have 

reviewed his entire trial. We cannot find any 

impropriety in the jury selection. We cannot find 

any fundamental error in the guilt phase due to the 

facts of the case. And I am unable to plea a 

penalty phase investigation without Mr. Silvia's 

cooperation. But we did thoroughly check into his 

guilt phase claims and a possibility of his guilt 

phase claims and possible jury claims, which we 

routinely do. We just don't have it there due to 

the facts of the case. It's very difficult to get 

guilt phase claims from a crime such as this that 

was committed in front of so many witnesses. 

THE COURT: Well, would you agree that identity 

in this case was not an issue? 

MR. KILEY: No, it was not, Your Honor. 

THE COURT: Which could be -- you know, 

obviously, many times is an important issue in cases 

such as this. 

MR. KILEY: Yes, Your Honor. 

THE COURT: But identity, obviously, has -- the 

family being -- with the family, so many family 

members being present during the day, you would 

agree identity was not an issue you were looking at? 

ASSOCIATED COURT REPORTERS (407} 323-0808 



• 

• 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

MR. KILEY: No. We -- we're pretty sure that 

Mr. Silvia was there at the time of the crime. The 

only thing we could have possibly did was fault 

trial counsel for making an argument not trying to 

get a lesser included offense of second degree 

murder, but he did, and so we were out of luck on 

that one, too, Your Honor. 

THE COURT: ~r. Silvia, did you hear what your 

attorney has said based upon the limit~d amount of 

discovery that they've done at this point in time? 

MR. SILVIA: Yes, ma'am. 

THE COURT: And you do -- do you understand 

that they have only done a limited amount of 

discovery at this early stage? 

MR. SILVIA: Yes, ma'am. 

THE COURT: So are you -- are you 100 percent 

firm and fixed in your decision knowing that your 

attorneys have not completed their discovery in your 

case? 

MR. SILVIA: Yes, ma'am. 

THE COURT: In fact, the documents that you had 

asked this Court to review in camera, I've not even 

received them yet. 

MR. KILEY: I know, Your Honor. I'm mainly 

concerned with the psychiatric presentation, which 
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cooperation. The other documents and the civilian 

witnesses would only bolster the conclusion of 
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Dr. Meyer and buttress our contention that he was 

misdiagnosed or was not provided with due process in 

the penalty phase of his trial. However, without 

Mr. Silvia's cooperation I can't proceed. 

THE COURT: Mr. Silvia, did you hear what your 

attorney said? 

MR. SILVIA: Yes, ma'am. 

THE COURT: So you understand at this point in 

time the path that -- sir, at this point in time the 

issues that you were focusing on were psychiatric 

issues that either were not -- you were going to 

argue were not fully developed or were not 

presented? 

MR. KILEY: Correct, Your Honor . 

THE COURT: Mr. Silvia, did you hear that that 

is the path that your attorneys are heading down at 

this point in time? 

MR. SILVIA: Yes, ma'am . 

THE COURT: Okay. And you understand that 

they've not completed their discovery in that issue? 

MR. SILVIA: Yes, ma'am . 

THE COURT: And that they could discover --
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they could. It is possible that they could discover 

information that would be beneficial to you on post­

conviction relief. 

MR. SILVIA: Yes, ma'am. 

THE COURT: Knowing that, do you want them to 

stop all of their discovery? 

MR. SILVIA: Yes, ma'am. 

THE COURT: Now, are there any questions or any 

areas of inquiry that the State would like for the 

Court to pursue? 

MS. VALENTINI: Not myself, Your Honor. 

Mr. Nunnelley may have some . 

THE COURT: Mr. Nunnelley. 

MR. NUNNELLEY: Yes, ma'am. A couple of 

things, Judge. You might want to -- you might want 

to make sure that there's been no offer or hope of 

reward or other kind of inducement. I'm sure 

there's not, but 

THE COURT: Yes, I will make that inquiry. 

MR. NUNNELLEY: Okay. 

THE COURT: Anything else? 

MR. NUNNELLEY: Just that he understands that 

this is -- that Mr. Silvia understands that if he 

does this, this ends the review of his conviction in 

that sense for all time. 
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THE COURT: That is exactly what I'm trying to 

make sure he does understand it. Mr. Silvia, do you 

understand that? 

MR. SILVIA: Yes, ma'am. 

THE COURT: Okay. Mr. Silvia, I do need to 

inquire of you to make sure that there has been no 

one, including your lawyers in this case, that have 

offered you anything to make you present yourself 

here today and take this position. Has anybody 

offered you anything? 

MR. SILVIA: No, ma'am. 

THE COURT: Has anybody promised you anything? 

MR. SILVIA: No, ma'am. 

THE COURT: Has anybody forced you or coerced 

you to waive your right to.post-conviction relief? 

MR. SILVIA: No, ma'am. 

THE COURT: Has anybody in any way at all, 

including your lawyers, threatened you to waive your 

right to post-conviction relief? 

MR. SILVIA: No,·ma'am. 

THE COURT: Nobody at all has interfered with 

your decision that you're making here today? 

MR. SILVIA: No, ma'am. 

MR. KILEY: Your Honor, except trying to 

dissuade him from doing this, but that's the only 
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interference we did. 

THE COURT: Is there somebody that has, 

including your lawyers, that have persuaded you from 

waiving your right to post-conviction relief? 

MR. SILVIA: No, ma'am. 

THE COURT: Have you made this decision on your 

own? 

MR. SILVIA: Yes, ma'am. 

THE COURT: Have you relied upon, though, 

counsel in m~king this decision? After talking to 

counsel, have you factored in what they've said to 

you in making this decision? 

MR. SILVIA: Yes, ma'am. Yes. 

THE COURT: So it would be correct for me to 

conclude that no one, including your lawyers, have 

forced you, threatened you or coerced you in regardi 

to your decision here today? 

MR. SILVIA: No, ma'am. 

THE COURT: Would it be correct for this Court 

to conclude that you have freely made this decision? 

MR. SILVIA: Yes, ma'am. 

THE COURT: And is it and that it is a 

voluntary decision on your behalf? 

MR. SILVIA: Yes, ma'am . 

THE COURT: And do you think that it is a 
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permanency of your decision? 

MR. SILVIA: Yes, ma'am. 

THE COURT: Do you need any more time to talk 

to your lawyers? 

MR. SILVIA: No, ma 1 am. 

THE COURT: Is there anything in your 
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relationship with your lawyers -- for instance, have 

you had lawyers come to talk to you that you don't 

feel that you've had an opportunity -- that you're 

able to communicate with them? 

MR. SILVIA: No, ma'am . 

THE COURT: Is it -- are the attorneys that are 

representing you let me rephrase that. 

Are you making this decision because you don't 

like or have confidence in the attorneys that have 

been appointed to represent you? 

MR. SILVIA: No, ma'am. 

THE COURT: Are you satisfied with the legal 

services that they have provided you to date? 

MR. SILVIA: Yes, ma'am. 

THE COURT: So it's not because of your lack of 

confidence in these attorneys that you're making 

this decision? 

MR. SILVIA: No, ma'am. 
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THE COURT: Attorney Nunnelley, any other lines 

of inquiry? 

MR. NUNNELLEY: No, ma'am. I think we've 

covered it. 

THE COURT: Mr. Silvia, is there anything that 

you're basing your decision on that I've not 

inquired about today? 

MR. SILVIA: No, ma'am. 

THE COURT: Did you form this decision 

originally in June of 2011? Is that when you 

originally decided you did not want to 

participate --

MR. SILVIA: Yes, ma'am. 

THE COURT: -- in post-conviction relief 

proceedings? 

MR. SILVIA: Yes, ma'am. 

THE COURT: And then why is it that you sent me 

the letter later on saying that you were retracting 

that decision? 

MR. SILVIA: Because of the conversation I had 

with the counsel. 

THE COURT: Okay. So you met with them and 

then you did change your mind? 

MR. SILVIA: Yes, ma'am . 

THE COURT: Okay. What was it that caused you 
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MR. SILVIA: Because I didn't -- even though 

they asked me to allow them to try, I still didn't 

really want them to. I just wanted to go along with 

what they wanted to do. 

THE COURT: So is it a true statement that 

since you sent me the original letter in June of 

2011 you've really not changed your mind? 

MR. SILVIA: Yes, ma'am. 

THE COURT: Were you, for lack of a better 

word, accommodating them because they came to see 

you? 

MR. SILVIA: Yes, ma'am. 

THE COURT: But you have been pretty firm and 

fixed in your decision for at this point one year, 

correct? 

MR. SILVIA: Yes, ma'am. 

THE COURT: During this one-year period have 

you ever, you, yourself, decided I do want to 

proceed with --

MR. SILVIA: No, ma'am. 

THE COURT: You have not? 

MR. SILVIA: No . 

THE COURT: Okay. Then I do have -- I'm 
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looking for the -- I 1 m going to use the November 

14th, 2011 letter that I did receive from Mr. Silvia 

where he is giving up, waiving his right to any and 

all post-conviction appeals as a -- treat it as a 

motion. I'm assuming that's what -- Mr. Silvia, did 

you want the Court to move forward on your letter 

that you did send to me back in November? 

MR. SILVIA: Yes, ma'am. 

THE COURT: And did you want me to treat this 

letter as a motion to discharge your attorneys and 

to dismiss post-conviction proceedings? 

MR. SILVIA: Yes, ma'am. 

THE COURT: Now, you didn 1 t, obviously, style 

it as a motion, but is that -- is that what your 

intent was? 

MR. SILVIA: Yes, ma'am. 

THE COURT: And is there any objection to the 

Court doing that or do the attorneys think that the 

Court should allow this to be put in a formal, 

written motion? 

MR . KILEY : Judge, this has never happened to 

me before. I think the Court ruling and we would 

send the Court a formal order discharging us and 

having him wa i ve his appeals would suffice, Your 

Honor. 
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THE COURT: So you're comfortable with the 

Court moving forward with this letter, treating it 

as a motion? 

MR. KILEY: Yes, I am, Judge. 

THE COURT: And, Attorney Nunnelley, are you 

also? 

MR. NUNNELLEY: Yes, ma'am. I think it 

satisfies the spirit and intent of 3.851(i). 

THE COURT: Yes. Which does seem to when 
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you look at 3.851(i), it does appear that the Court 

would always be looking at a motion and a written 

motion at that. That's why I was wondering if we 

should allow an opportunity for a written, formal, 

written motion to be filed, or if I should just 

proceed forward with the written letter from 

Mr. Silvia. 

MR. KILEY: Or the Court could incorporate our 

motion to determine counsel as -- you know, the 

Court could make a pronouncement that we are no 

longer counsel for Mr. Silvia and incorporate 

both. 

THE COURT: The most important issue, of 

course, being before this Court is dismissal of the 

post-conviction proceedings. So that's why I'm 

looking at the motion really to -- just, you know, 
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considering this as a motion to dismiss, which 

brings along the attendant discharge of counsel. 

I'm focusing on the motion to dismiss proceedings. 

MR. KILEY: Very well, Your Honor. 
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THE COURT: Mr. Silvia, then do you want the 

Court -- you do want -- I don't want to state this 

any other way. Do you want the Court to treat your 

letter dated November 14th, 2011 as a motion to 

dismiss post-conviction proceedings under the law? 

MR. SILVIA: Yes, ma'am. 

THE COURT: The Court will in light of where 

we find ourselves then, the Court will treat this 

letter as a motion to dismiss post-conviction 

proceedings. And any other lines of inquiry that 

from the office of -- from your office, sir? 

MR. KILEY: No, Your Honor. I have nothing 

further. 

THE COURT: No. And, Attorney Nunnelley, any 

other lines of inquiry that you think would be 

appropriate at this point in time? 

MR. NUNNELLEY: No, ma'am, I do not. 

THE COURT: Okay. This Court then having 

considered the testimony of Mr. Silvia does 

determine and make the finding that he has made a 

firm and fixed decision to dismiss any and all post -

ASSOCIATED COURT REPORTERS (407) 323-0808 



• 

• 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

37 

conviction proceedings and to discharge collateral 

counsel and make a finding that he has knowingly, 

freely and voluntarily made the decision to oismiss 

post-conviction proceedings, and the Court will at 

this point in time enter an order. I do grant his 

motion to dismiss post-conviction proceedings. And 

I am going to upon -- I need to write, obviously, a 

written order, and then we have some post-order work 

that needs to be done. I think it's a little 

premature to discharge your office. Under the rule 

I think you're going to need to wait at least ... 

MR. KILEY: Does 

THE COURT: He's got -- maybe I can discharge, 

because it says discharged counsel shall within ten 

days after issuance of the order 

MR. KILEY: Very well, Your Honor . 

THE COURT: -- file with the clerk. You have 

some work to do, obviously, still pursuant to the 

rule. 

MR. KILEY: Well, Your Honor, since we are 

going to be discharged and Mr. Silvia is waiving his 

rights to post-conviction review, I am reluctant to 

engage any more experts or do any more investigation 

on this case. 

THE COURT: The Court does then in light of the 
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evidence before the Court and the findings of the 

Court grant the motion to dismiss post-conviction 

proceedings and discharge counsel 

MR. KILEY: Very well, Your Honor, and --

THE COURT: for Mr. Silvia. 

MR. KILEY: Is the Court going to have a 
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written order or shall we just -- I'm prepared to go 

back to my office, get a purchase order, have this 

transcript written up, placed into the court file on 

file. 

THE COURT: Yes. We need to have the 

transcript filed, correct? 

MR. NUNNELLEY: Yes, Your Honor, under sub 

eight. 

THE COURT: 20 days from the signing of the 

order. Let's see. Discharged counsel I'm 

looking at the rule right now -- shall within ten 

days after issuance of the order file with the clerk 

of the circuit court two copies of the notice 

seeking review in the Supreme Court of Florida and 

shall within 20 days after filing of the transcript 

serve an initial brief. So you still have some 

matters to attend to. So the Court will -- at this 

point in time I'll issue the order. 

MR. KILEY: Very well, Your Honor. 
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THE COURT: Anything further from you, sir? 

MR. KILEY: No, Your Honor. 

THE COURT: Mr. Silvia, anything further? 

MR. SILVIA: No, ma'am, except thank you, 

ma'am. 
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THE COURT: And anything further from Attorney 

Nunnelley? 

MR. NUNNELLEY: No, ma'am . 

THE COURT: This concludes this proceeding . 

(Whereupon, the foregoing proceedings were 

terminated at 11:50 a.m.) 
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CERTIFICATE OF REPORTER 

STATE OF FLORIDA 
COUNTY OF SEMINOLE 

I, SHELLY COFFEY, Registered Professional 
Reporter, certify that I was authorized to and did 
stenographically report the foregoing proceedings and 
that the transcript is a true and complete record of my 
stenographic notes. 

40 

I FURTHER CERTIFY that I am not a relative, 
employee, attorney, or counsel of any of the parties, nor 
am I a relative or employee of any of the parties' 
attorney or counsel connected with the action, nor am I 
financially interested in the action. 

Dated this the J.2_j.a~ of [)c✓~L, 2012 . 
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IN THE CIRCUIT COURT OF THE EIGHTEENTH JUDICIAL CIRCUIT 
IN AND FOR SEMINOLE COUNTY, FLORIDA 

CASE NO: 2006-CF-4522-A 
STATE OF FLORIDA, 

Plaintiff, \n' C-) 

V. c:;D -· 
~ N . ~;I..-. 
~ c... ;:-;=;',.--:: 

WILLIAM FRANCES SILVIA, JR., 
Defendant. 

;; ?= ;.:-;;,:::" . 
-:r.. I ~= :~; ;::, 

~ N T=1.! 
-c, - .... ·q ("') ::c -· .. :. -,, 

p r-:, r;ic-7; 
ORDER DISMISSING POSTCONVICTION PROCEEDINGS ..., t':? 9- (.fl rs'\ 

and DISCHARGING CAPITAL COLLATERAL REGIONAL COUNSEIPr- ~ . 3 rr\ 
'') 

THIS CAUSE, having come before the Court for hearing on JJne 26, 2012, 

pursuant to Fla. R. Crim. P. 3.851(i), on the Motion to Determine Counsel, filed on behalf 

of the Defendant, William Silvia, by Collateral Counsel and the Defendant's pro se 

motion filed on November 22, 2011, requesting that pending postconviction proceeding 

be dismissed and that Collateral Counsel be discharged, and the Court having made 

inquiry of the Defendant and having heard arguments by counsel for the State, Collateral 

Counsel, and the Defendant finds as follows: 

1. There are no reasonable grounds to believe that the Defendant is not 

mentally competent to proceed for the purposes of this hearing. 

2. After conducting an inquiry of the Defendant, the Court determines that 

William Frances Silvia, Jr. has made the decision to dismiss pending postconviction 

proceedings and discharge Collateral Counsel knowingly, freely and voluntarily. 

3. Upon agreement with the Defendant, Collateral Counsel and State, the 

Court allowed the Defendant's pro se motion filed on November 22, 2011, to be heard at 

the hearing on the Motion to Determine Counsel. 
1 



It is therefore, 

ORDERED that all pending postconviction proceedings in the above styled cause 

are hereby dismissed and the Office of Capital Collateral Regional Co_unsel is discharged 

from further representation of the Defendant. 

IT IS FURTHER ORDERED that the Clerk of the Court shall forward copies of the 

Defendant's pro se motion filed on November 22, 2011, this order, and the transcript of 

the hearing conducted on June 26, 2012, on the motion, to the Clerk of the Supreme 

Court of Florida within 30 days of the date of this order. 

DONE AND ORDRED this & day of ~ 
Seminole County, Florida. 

Certificate of Service 

, 2012, in Sanford, 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

furnished by U.S. Mail to: 

Kenneth Nunnelley 
Assistant Attorney General 
Office of the Attorney General 
444 Seabreeze Boulevard, Fifth Floor 
Daytona Beach, FL 32118 

Anna Valentini 
Assistant State Attorney 
101 Bush Blvd . 
Sanford, FL 32773 
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!.' 
i . 

Richard E. Kiley 
Assistant CCC 
James Viggiano 
Assistant CCC 
Ali Andrew Shakoor 
Capital Collateral Regional 
Counsel-Middle Region 
3801 Corporex Park Drive, Suite 210 
Tampa, FL 33619 

The Honorable Thomas D. Hall 
Clerk, Supreme Court of Florida 
Supreme Court Building 
500 South Duval Street 
Tallahassee, Fl 32399-1927 

William Silvia 
DOC #512579 
Union Correctional lnstituition 
7819 N.W. 228th Street 
Raiford, FL 32026-1000 

,.//. : 
this ..J day of _.,.e:::::~;,.,,,,,,,..=..--
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IN THE CIRCUIT COURT OF THE EIGHTEENTH JUDICIAL CIRCUIT 
IN AND FOR SEMINOLE COUNTY, FLORIDA 

CASE NO: 2006-CF-4522-A 
STATE OF FLORIDA, 

Plaintiff, 
V. 

WILLIAM FRANCES SILVIA, JR., 
Defendant. _> 

.-1'.l ~ 
':2.U] ~ w. ~ 
~ -CORRECTED* 9- c..,) 

ORDER DISMISSING POSTCONVICTION PROCEEDINGS rt' ~ 
and DISCHARGING CAPITAL COLLATERAL REGIONAL COUNSEL ~ t 

--cl •• 

THIS CAUSE, having come before the Court for hearing on June 25~·12,<i1 

pursuant to Fla. R. Crim. P. 3.851(i), on the Motion to Determine Counsel, filed on behalf 

of the Defendant, William Silvia, by Collateral Counsel and the Defendant's pro se 

motion filed on November 22, 2011, requesting that pending postconviction proceeding 

be dismissed and that Collateral Counsel be discharged, and the Court having made 

inquiry of the Defendant and having heard arguments by counsel for the State, Collateral 

Counsel, and the Defendant finds as follows: 

1. There are no reasonable grounds to believe that the Defendant is not 

mentally competent to proceed for the purposes of this hearing. 

2. After conducting an inquiry of the Defendant, the Court determines that 

William Frances Silvia, Jr. has made the decision to dismiss pending postconviction 

proceedings and discharge Collateral Counsel knowingly, freely and voluntarily. 

*Corrected as to date of entry only. 
1 



3. Upon agreement with the Defendant, Collateral Counsel and State, the 

Court allowed the Defendant's pro se motion filed on November 22, 2011, to be heard at 

the hearing on the Motion to Determine Counsel. 

It is therefore, 

ORDERED that all pending postconviction proceedings in the above styled cause 

are hereby dismissed and the Office of Capital Collateral Regional Counsel is discharged 

from further representation of the Defendant. 

IT 15 FURTHER ORDERED that the Clerk of the Court shall forward copies of the 

Defendant's pro se motion filed on November 22, 2011, this order, and the transcript of 

the hearing conducted on June 26, 2012, on the motion, to the Clerk of the Supreme 

Court of Florida within 30 days of the date of this order. 

Seminole County, Florida, nunc pro tune to July 2, 201 

Certificate of Service 
I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

furnished by U.S. Mail to: 

Kenneth Nunnelley 
Assistant Attorney General 
Office of the Attorney General 
444 Seabreeze Boulevard, Fifth Floor 
Daytona Beach, FL 32118 
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Anna Valentini 
Assistant State Attorney 
101 Bush Blvd. 
Sanford, FL 32773 

Richard E. Kiley 
Assistant CCC 
James Viggiano 
Assistant CCC 
Ali Andrew Shakoor 
Capital Collateral Regional 
Counsel-Middle Region 
3801 Corporex Park Drive, Suite 210 
Tampa, FL 33619 

The Honorable Thomas D. Hall 
Clerk, Supreme Court of Florida 
Supreme Court Building 
500 South Duval Street 
Tallahassee, FL 32399-1927 

William Silvia 
DOC #512579 
Union Correctional lnstituition 
7819 N.W. 228th Street 
Raiford, FL 32026-1000 
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~upreme <!Court of jflortlla 
WEDNESDAY, SEPTEMBER 11, 2013 

CASE NO.: SC12-1863 
Lower Tribunal No(s).: 2006-CF-4522-An · = CJff"t. , w f.Tll t ~-·r 

WILLIAM FRANCES SIL VIA vs. STATE OF FLORIDA 
~ ~;;::j: . 

: Silt 
Appellant( s) Appellee(s) ::s: ~~=:.r 

. ...:, - 1 S:,; 
«;? :<: c,;:-;; 

William Frances Silvia, a prisoner under sentence of death, has wai~ hf~~: r,~ 

postconviction proceedings and counsel. After conducting a hearing and the ,.~ •• • • 
required colloquy on June 26, 2012, the trial court entered an order finding that 
there were no reasonable grounds to believe that Silvia was not mentally competent 
for purposes of the hearing and that Silvia's waiver was knowing, intelligent, and 
voluntary. The trial court accordingly dismissed Silvia's postconviction 
proceedings and discharged Silvia's counsel. Pursuant to Florida Rule of Criminal 
3.851(i), discharged counsel has appealed that order to this Court. 

Competency 

Discharged counsel does not raise Silvia's competency as an issue in this case. 
Silvia's counsel represented to the trial court at the hearing that he could not in 
good faith argue that Silvia was incompetent. The trial court in its order 
determined that there were "no reasonable grounds to believe that [Silvia] is not 
mentally competent to proceed for the purposes this hearing." ~ Fla. R. Crim. P. 
3.851(i)(4). On appeal, although discharged counsel argues that Silvia has mental 
health problems that would form the basis for postconviction claims, discharged 
counsel d9es not argue that the trial court erred in ifs finding or that there are 
questions as to Silvia's competency. We conclude that the trial court did not abuse 
its discretion in finding that there were no reasonable grounds to believe that Silvia 
was incompetent for purposes of waiving his postconviction counsel and 
proceedings. 

Waiver 

This Court has explained that "capital defendants who are competent can 
waive postconviction counsel and postconviction proceedings, reasoning '[i]f the 
right to representation can be waived at trial, we see no reason why the statutory 
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right to collateral counsel cannot also be waived.' This Court explained that it 
'cannot deny [a death row inmate] his right to control his destiny to whatever extent 
remains.'" Trease v. State, 41 So. 3d 119, 123 (Fla. 2010) (quoting Durocher v. 
Singletary, 623 So. 2d 482, 484 (Fla. 1993)). However, this Court has also 
explained that under such circumstances, an inquiry is required to ensure that the 
waiver is knowing, intelligent, and voluntary. Trease, 41 So. 3d at 123. That 
procedure was since codified in Florida Rule of Criminal Procedure 3.85 l(i). 

The transcript of the hearing in this case reflects that, as required by Florida 
Rule of Criminal Procedure 3.851(i)(3)-(4), the trial court held a hearing and 
conducted an inquiry of Silvia, eliciting that Silvia was not under the influence of 
any medicines, drugs, or alcohol. The transcript reflects that Silvia understood the 
consequences of waiving postconviction counsel and proceedings, and he 
understood that his right to pursue postconviction proceedings would be forever 
lost. The transcript further reflects that Silvia understood that if the court granted 
his request to discharge his attorneys and waive postconviction proceedings, he 
would become warrant-eligible-that is, the governor could sign a warrant for his 
execution. Silvia also indicated that he understood that his waiver of 
postconviction proceedings was permanent and that he could not change his mind 
in the future. 

In addition, Silvia indicated that he understood that by waiving 
postconviction proceedings early in the process-before a motion was filed-he was 
losing permanently his right to take advantage of any changes that may occur in the 
law, that he was waiving his right to federal review, and that because his attorneys 
had not yet completed their discovery, it was unknown what issues could be raised. 
Silvia acknowledged that he understood everything his attorneys had done to date 

and that his attorneys could discover information that would be beneficial to him in 
postconviction. Silvia indicated that he understood that the issues in his case were 
not fully developed, that his attorneys could not proceed further in their 
investigation without his cooperation, and that his attorneys could discover 
information that would be beneficial to him. He nevertheless indicated that he did 
not wish his attorneys to proceed with any further discovery and that he was 
voluntarily waiving his postconviction counsel and proceedings. 
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On the basis of this record, we conclude that the trial court did not abuse its 
discretion in discharging Silvia's postconviction counsel and dismissing 
postconviction proceedings. Accordingly, we affirm the trial court's order. 

It is so ordered. 

POLSTON, C.J., and PARIENTE, LEWIS, QUINCE, CANADY, LABARGA, and 
PERRY, JJ., concur. 
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Filing# 50889103 E-Filed 01/06/2017 04:41:32 PM 

IN THE CIRCUIT COURT OF THE EIGHTEENTH JUDICIAL CIRCUIT 
IN AND FOR SEMINOLE COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 
v. 

WILLIAM SILVIA, 

Defendant. 
_______________ / 

CASE NO. 2006-CF-4522-A 

SUCCESSIVE MOTION TO VACATE DEATH SENTENCE 
Defendant, WILLIAM SIL VIA, by and through undersigned counsel, files this second 

successive motion to vacate under Fla. R. Crim. P. 3 .851. This motion is filed in light of a change 

in Florida law following the decisions in Hurst v. Florida, 136 S. Ct. 616 (2016), the enactment of 

Chapter 2016-13 on March 7, 2016 and the Florida Supreme Court opinions in Hurst v. State, No. 

SC12-1947 (Fla. Oct. 14, 2016) and Perry v. State, No. SC16-547 (Fla. Oct. 14, 2016). 

(A) JUDGMENT AND SENTENCE UNDER ATTACK: 

On October 24, 2006, a grand jury in and for Seminole County returned a two count 

Indictment for: COUNT 1 First Degree premeditated murder of Patricia Ann Silvia. COUNT 2: 

Attempted first degree premeditated murder of Betty MacIntyre Woodard. (FSC ROA Vol. Ip. 4-

5). Guilt phase took place from June 2 to 6, 2008. 

The penalty phase was held July 17-21, 2008. The penalty phase jury recommended death 

by a vote of 11 to 1. (FSC ROA Vol. III p.486). The trial court issued a sentencing order on January 

28, 2009. (FSC ROA Vol. III p. 565-584). A timely appeal was filed and the Florida Supreme 

Court affirmed the judgment and sentences. See Silvia v. State, 60 So.3d 959 (FL 2011). A 

Mandate was returned on May 20, 2011, CCRC-M was appointed on the same date. A motion to 

determine counsel was heard on June 26, 2012. Collateral counsel was discharged and filed a 
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timely notice of seeking review. Transcription of the June 26th 2012 hearing discharging counsel 

was ordered on October 16, 2012. The postconviction record was received by discharged counsel 

on October 25th, 2012. Discharged counsel filed a brief pursuant to Fla. R. Crim. P. 3.851 (I) (8) 

(B) on November 20, 2012. The Florida Supreme Court denied relief on March 18, 2013. 

The Court found the following Aggravators: 

(I) The court foW1d that Silvia's contemporaneous conviction for attempted murder for the 

shooting of Betty Woodard established the prior violent felony aggravator. 

(2) The court found that Silvia created a great risk of death to many persons. 

(3) The court found that the capital felony was a homicide and was committed in a cold, calculated, 

and premeditated manner without any pretense of moral or legal justification ("CCP"). 

The Court found the following Mitigators: 

The trial court did not find any statutory mitigating circumstances, but found several nonstatutory 
mitigating circumstances: 

(1) emotional distress from loss of job and wife (little weight); 
(2) impaired ability to conform conduct due to chronic personality disorder not 

otherwise specified and chronic alcohol dependence (moderate weight); 
(3) chronic personality disorder not otherwise specified with paranoid, antisocial, and 

schizoid features and alcohol dependence (moderate weight); 
(4) chronic alcohol dependence (moderate weight); 
(5) diagnosis as a teenager with "schizoid" or "schizophrenform" disorder (little 

weight); and 
(6) dysfunctional family setting when growing up with domestic violence (little 

weight). 

On direct appeal, Silvia raised claims concerning how the trial court erred in ruling on 

several matters: 

(1) the trial court erred in finding CCP; 
(2) the trial court erred in finding that Silvia knowingly created a great risk of death 

to many persons; 
(3) his death sentence is not proportionate; 
( 4) the prosecutor's repeated improper and inflammatory elicitation of irrelevant 

evidence tainted the penalty phase; 
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(5) reversible error occurred when the trial court permitted improper victim impact 
evidence; and 

(6) Florida's death sentencing scheme is unconstitutional under the Sixth Amendment 
pursuant to Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d 556 
(2002). 

The judgment and sentence for first degree murder in this case were affirmed on appeal by 

the Florida Supreme Court on April 7, 2011. Silvia v. State, 60 So.3d 959 (Fla. 2011). 

(D) PREVIOUS POST-CONVICTION CLAIMS AND DISPOSITION 

Mr. Silvia waived his initial postconviction proceedings on June 26, 2012. However, Mr. 

Silvia intends to exert his right to pursue postconviction relief based on the holding in Hurst v. 

Florida, 136 S. Ct. 616 (2016) and its progeny. 

(C) NATURE OF RELIEF SOUGHT 
1. Silvia respectfully requests that he be granted leave to amend as necessary. 

2. Silvia requests that this Court vacate his death sentences. 

3. Any other relief that this Court may find appropriate. 

(D) REASON CLAIMS RAISED IN PRESENT MOTION WERE NOT RAISED IN 
FORMER MOTION 

On January 12, 2016, Hurst v. Florida, 136 S. Ct. 616 (2016), issued. It declared Florida's 

capital sentencing scheme unconstitutional. On March 7, 2016, Chapter 2016-13 was enacted. It 

was the legislature's effort to rewrite§ 921.141 in the wake of Hurst to cure the constitutional 

deficiencies. It was intended to apply in any trial, penalty phase, retrial or resentencing conducted 

in Florida, even when the homicide at issue had occurred prior to March 7, 2016. The revised 

sentencing statute provided that when 3 or more jurors voted in favor of a life sentence, the judge 

could not impose a death sentence. For a death recommendation to be returned, 10 jurors must 

have voted in favor of a death sentence. 

On October 14, 2016, the Florida Supreme Court issued its decision in Perry v. State, No. 
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SC 16-54 7 (Fla. Oct. 14, 2016), and declared the 10-2 provision contained in Chapter 2016-13 to 

be unconstitutional under Hurst v. Florida. In Perry, the Florida Supreme Court concluded that 

the Sixth and the Eighth Amendment required a unanimous jury verdict recommending a death 

sentence before one could be imposed. Accordingly, the jury must unanimously find that sufficient 

aggravators existed to justify a death sentence and that the aggravators outweighed the mitigating 

factors that were present in the case. Finally, if a unanimous death recommendation is not returned, 

a death sentence cannot be imposed. Thus, a life sentence is mandated if one or more jurors vote 

in favor of a life sentence due to a desire to be merciful even if the jury unanimously determined 

that sufficient aggravators existed and that they outweighed the mitigators that were present. Perry 

v. State, Slip Op. at 20, (quoting Hurst v. State, _So. 3d _, 2016 WL 6036978 at *15) (Fla. 

October 14, 2016) 1 ('"the penalty phase jury must be unanimous in making the critical findings 

and recommendation that are necessary before a sentence of death may be considered by the 

judge or imposed."') (Emphasis added). See also Hurst v. State, No. SC12-1947 (Fla. Oct. 14, 

2016). On the basis of the new Florida law arising from Hurst v. Florida, the enactment of Chapter 

2016-13, Perry v. State, and Hurst v. State, Silvia files this motion to vacate and presents his claims 

for relief arising from the resulting new Florida law. 

Timeliness 

This motion is filed within one year of the issuance of Hurst v. Florida, the enactment 

of Chapter 2016-13, the issuance of Perry v. State, and the issuance of Hurst v. State, all of which 

established new Florida law. The claims presented herein could not have been presented before 

the change in Florida law that these cases and statutory amendment brought about. The claims 

The opinion in Hurst v. State also issued on October 14, 2016, simultaneous with the 
release of the opinion in Perry v. State. 
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were simply not ripe before because the basis for the Defendant's claims did not exist before the 

change in Florida law resulting from Hurst v. Florida, the enactment of Chapter 2016-13, the 

issuance of Perry v. State, and the issuance of Hurst v. State. Accordingly, this motion is timely. 

Retro activity 

Mr. Silvia was sentenced to death based on a statute that was actually rendered 

unconstitutional pursuant to Ring. Defendant's sentences became final after the United States 

Supreme Court issued its decision in Ring. Pursuant to Mosley v. State, No. SC14-436 (Fla. Dec. 

22, 2016) at *45-62, the Supreme Court's decision in Hurst v. Florida, and the Florida Supreme 

Court decisions following Hurst, are retroactive and apply to this case. 

(E) CLAIMS NOT REQURING AN EVIDENTIARY HEARING UNLESS 
FOUND NECESSARY BY THE FLORIDA SUPREME COURT 

The claim and sub-claims that follow come before this Court with a complete trial record 

and a complete postconviction record. Both records are more than sufficient for this Court to render 

a decision that is right and follows the United States and Florida Constitutions. 

All factual allegations contained within this motion and set forth in the Defendant's 

previous motions, and all evidence presented by him during the previously conducted evidentiary 

hearing on the previously presented motion to vacate are incorporated herein and may apply to all 

the claims. 

CLAIM 1 

IN LIGHT OF HURST, DEFENDANT'S DEATH SENTENCE VIOLATES 
THE FIFTH, SIXTH, EIGHTH, AND FOURTEENTH AMENDEMENTS OF 
THE UNITED STATES CONSTITUTION, THE CORRESPONDING 
PROVISIONS OF THE FLORIDA CONSTITUTION. 

This cla,im is evidence by the following: 

1. The Sixth Amendment right enunciated in Hurst v. Florida, and found applicable 
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to Florida's capital sentencing scheme, guarantees that all facts that are statutorily necessary before 

a judge is authorized to impose a sentence of death are to be found by a jury, pursuant to the capital 

defendant's constitutional right to a jury trial, Hurst v. Florida held that "Florida's capital 

sentencing scheme violates the Sixth Amendment .... " It invalidated Fla. Stat. § § 921.141 (2) and 

(3) as unconstitutional. Under those provisions, a defendant who has had been convicted of a 

capital felony could be sentenced to death only after the sentencing judge entered written fact 

findings that: 1) sufficient aggravating circumstances existed that justify the imposition a death 

sentence, and 2) insufficient mitigating circumstances existed to outweigh the aggravating 

circumstances. Hurst, 136 S. Ct. at 620-21. Hurst v. Florida found Florida's sentencing scheme 

unconstitutional because "Florida does not require the jury to make critical findings necessary to 

impose the death penalty," but rather, "requires a judge to find these facts." Id at 622. On remand, 

the Florida Supreme Court held in Hurst v. State that Hurst v. Florida means "that before the trial 

judge may consider imposing a sentence of death, the jury in a capital case must unanimously and 

expressly find all the aggravating factors that were proven beyond a reasonable doubt, unanimously 

find that the aggravating factors are sufficient to impose death, unanimously find that the 

aggravating factors outweigh the mitigating circumstances, and unanimously recommend a 

sentence of death." Hurst v. State, 2016 WL 6036978 at* 13. 

2. The Sixth Amendment error under Hurst v. Florida cannot be proven by the State 

to be harmless beyond a reasonable doubt in Mr. Silvia's case. Mr. Silvia's death recommendation 

was not unanimous. The only document returned by the jury was an advisory recommendation 

that a death sentence should be imposed. Mr. Silvia's penalty phase jury did not return a verdict 

making any findings of fact, so we have no way of knowing what aggravators, if any, the jurors 

unanimously found were proven beyond a reasonable doubt, if the jurors unanimously found the 
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aggravators sufficient for death, or if the jurors unanimously found that the aggravating 

circumstances outweighed the mitigating circumstances. In Hurst v. Florida, the Sµpreme Court 

found: 

Florida concedes that Ring required a jury to find 
every fact necessary to render Hurst eligible for the 
death penalty. But Florida argues that when Hurst's 
sentencing jury recommended a death sentence, it 
"necessarily included a finding of an aggravating 
circumstance."... The State fails to appreciate the 
central and singular role the judge plays under 
Florida law .... The State cannot now treat the 
advisory recommendation by the jury • as the 
necessary factual findin g that Ring requires. Id. at 
622. (Emphasis added) . 

In Hurst v. State, The Florida Court quoted the Supreme Court, "The Sixth Amendment protects a 

defendant's right to an impartial jury. This right required Florida to base Timothy Hurst's death 

sentence on a jury's verdict, not a judge's factfinding. Florida's sentencing scheme ... is therefore 

unconstitutional." The Florida Court went on to note, "In reaching these conclusions, the Supreme 

Court flatl y rejected the State' s contention that although ' Ring required a jury to find every fact 

necessary to render Hurst eligible for a death penalty,' the jury's recommended sentence in Hurst's 

case necessarily included such findings. Id. at 622. (Emphasis added.) 

3. In the wake of Hurst v. Florida and the resulting new Florida law, the jury under 

Caldwell v. Mississippi, 472 U.S. 320 (1985), must be correctly instructed as to its sentencing 

responsibility. This means that post-Hurst, the individual jurors must know that each will bear the 

responsibility for a death sentencing resulting in a defendant's execution since each juror possesses 

the power to require the imposition of a life sentence simply by voting against a death 

recommendation. See Perry v. State. As was explained in Caldwell, jurors must feel the weight of 

their sentencing responsibility if the defendant is ultimately executed after no juror exercised his 
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or her power to preclude a death sentence. In Mr. Silvia's case, the jury was not told that each 

individual juror carried responsibility for whether a death sentence was authorized or a life 

sentence was mandated. Moreover, Mr. Silvia did not receive a unanimous jury recommendation. 

4. Further scrutiny must also be given to the mitigating evidence presented by the 

defense. While the sentencing judge downplayed the significance of the mitigating circumstances, 

the jurors under Hurst would have been free to conclude that the defense had established the 

existence of mitigating factors which were presented in Mr. Silvia's case and given them greater 

weight. 

5. In Hurst v. State, the Florida Supreme Court stated that error under Hurst v. 

Florida "is harmless only if there is no reasonable possibility that the error contributed to the 

sentence." Hurst, No. SC12-1947 at 54. "[T]he harmless error test is to be rigorously applied, and 

the State bears an extremely heavy burden in cases involving constitutional error." Id. (internal 

citations and quotation marks omitted). Therefore, as to Hurst error, "the burden is on the State, 

as beneficiary of the error, to prove beyond a reasonable doubt that the jury's failure to 

unanimously find all the facts necessary for imposition of the death penalty did not contribute to 

[the defendant]'s death sentence in this case." Id. at 54-55 (emphasis added). 

6. The Hurst error in Mr. Silvia's case warrants relief. The State simply cannot 

show the error to be harmless beyond a reasonable doubt that no properly instructed juror would 

have refused to vote in favor of a death recommendation. Unless it is proven beyond a reasonable 

doubt that no juror would have voted for a life sentence and through such a vote mandated that 

Mr. Silvia receive a life sentence, Mr. Silvia's death sentence must be vacated and aresentencing 

ordered. Because the State cannot meet its burden here, Rule 3 .851 relief is required. 
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CLAIM2 

UNDER HURST V. STATE, DEFENDANT'S DEATH SENTENCE 
VIOLATES THE EIGHTH AMENDMENT OF THE UNITED STATES 
CONSTITUTION, AND THE CORRESPONDING PROVISIONS OF THE 
FLORIDA CONSTITUTION. 

This claim is evidence by the following: 

1. In Hurst v. State, the Florida Supreme Court: 

In addition to the requirements of unanimity that flow from the Sixth Amendment and 
from Florida's right to trial by jury, we conclude that juror unanimity in any 
recommended verdict resulting in a death sentence is required under the Eighth 
Amendment. (Emphasis added) .... The foundational precept is the principle that death is 
different. This means that the penalty may not be arbitrarily imposed, but must be 
reserved only for defendants convicted of the most aggravated and least mitigated of 
murders. Accordingly, any capital sentencing law must adequately perform a narrowing 
function in order to ensure that the death penalty is not being arbitrarily or capriciously 
imposed. (FNs omitted) ... If death is to be imposed, unanimous jury sentencing 
recommendations, when made in cof!junction with the other critical findings 
unanimously found by the jury, provide the highest degree of reliability in meeting these 
constitutional requirements in the capital sentencing process. (Emphasis a<lded) 

Mr. Silvia's sentence was not the product of unanimous jury findings. His sentence was the product 

of an arbitrary and capricious system that did not afford him the rights that the Eighth Amendment 

guarantees. 

2. The Florida Court also ruled that on the basis of the Eighth Amendment and on the 

basis of the Florida Constitution, evolving standards of decency now require jury "unanimity in 

a recommendation of death in order for death to be considered and imposed". 2016 WL 6036978 

at *17. Quoting the US Supreme Court, the Court in Hurst noted "that the 'clearest and most 

reliable objective evidence of contemporary values is the legislation enacted by the country's 

legislatures."' 2016 WL 6036978at * 17. Then from a review of the capital sentencing laws 

throughout the United States, the Court in Hurst v. State found that a national consensus 

reflecting society's evolving standards of decency was apparent: 
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The vast majority of capital sentencing laws enacted 
in this country provide the clearest and most reliable 
evidence that contemporary values demand a 
defendant not be put to death except upon the 
unanimous consent of the jurors who have 
deliberated upon all the evidence of aggravating 
factors and mitigating circumstances. 

2016 WL 6036978 at * 17. Accordingly, the 
Court in Hurst v. State concluded: 

the United States and Florida Constitutions, as well 
as the administration of justice, are implemented by 
requiring unanimity in jury verdicts recommending 
death as a penalty before such a penalty may be 
imposed. 2016 WL 6036978 at *18. 

3. What constitutes cruel and unusual punishment under the Eighth Amendment turns 

upon considerations of the "evolving standards of decency that mark the progress of a maturing 

society," Atkins v. Virginia, 536 U.S. 304, 312 (2002).2 "This is because '[t]he standard of 

extreme cruelty is not merely descriptive, but necessarily embodies a moral judgment. The 

standard itself remains the same, but its applicability must change as the basic mores of society 

change.' Furman v. Georgia, 408 U.S. 238,382 (1972) (Burger, C. J., dissenting)." Kennedy 

v. Louisiana, 554 U.S. 407, 419 (2008). According to Hurst v. State, the evolving standards 

of decency are reflected in a national consensus that a defendant can only be given a death 

sentence when a properly instructed penalty-phase jury has voted unanimously in favor of the 

imposition of death. The US Supreme Court has explained that the "near-unifonn judgment 

of the Nation provides a useful guide in delimiting the line between those jury practices that 

are constitutionally permissible and those that are not." Burch v. Louisiana, 441 U.S. 130, 

13 8 ( 1979). The near-uniform judgment of the states is that only a defendant who a jury 

2 "The basic concept underlying the Eighth Amendment is nothing less than the dignity of man ... 
The Amendment must draw its meaning from the evolving standards that mark the progress of a 
maturing society." Atkins, 536 U.S. at 311-12 (internal quotation marks omitted) , 
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unanimously concluded should be sentenced to death, can receive a death sentence. As a result, 

those defendants who have had one or more jurors vote in favor of a life sentence are not 

eligible to receive a death sentence. This class of defendants, those who have had jurors 

formally vote in favor a life sentence, cannot be executed under the Eighth Amendment. 

4. Mr. Silvia is within the protected class. Mr. Silvia did not receive the benefit of 

a penalty phase jury verdict. His case was only heard by an advisory panel and the verdict 

was rendered by a judge. Moreover, he did not receive a unanimous jury recommendation. 

Under the Eighth Amendment, his execution would thus constitute cruel and unusual 

punishment. His death sentences must accordingly be vacated. 

5. Under Montgomery v. Louisiana, 136 S. Ct. 718 (2016), the Florida Supreme 

Court's ruling in Hurst v. State must be applied retroactivity. Under Witt v. State, the Florida 

Supreme Court's decision in Hurst v. State must be applied retroactively. It is not 

constitutionally permissible to execute a defendant who is within a class that society's evolving 

standards of decency has concluded to be ineligible for death sentences. 

6. Because jurors at Mr. Silvia's trial formally voted against the imposition of a death 

sentence, his sentences of death stand in violation of the Eighth Amendment and the Florida 

Constitution. Rule 3.851 relief must issue and Mr. Silvia's death sentences must be vacated and 

life sentences substituted. 

CLAIM3 

IN LIGHT OF HURST, PERRY V. STATE AND HURST V. STATE, 
DEFENDANT'S DEATH SENTENCE VIOLATES THE FLORIDA 
CONSTITUTION, INCLUDING ARTICLE I, SECTIONS 15 AND 16, AS 
WELL AS FLORIDA'S HISTORY OF REQUIRING A UNANIMOUS JURY 
VERDICT. 

On remand the Florida Supreme Court applied the Supreme Court's decision in Hurst in 
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light of the Florida Constitution and helq: 

As we will explain, we hold that the Supreme Court's 
decision in Hurst v. Florida requires that all the 
critical findings necessary before the trial court may 
consider imposing a sentence of death must be found 
unanimously by the jury. We reach this holding 
based on the mandate of Hurst v. Florida and on 
Florida's constitutional right to jury trial, considered 
in conjunction with our precedent concerning the 
requirement of jury unanimity as to the elements of a 
criminal offense. In capital cases in Florida, these 
specific findings required to be made by the jury 
include the existence of each aggravating factor that 
has been proven beyond a reasonable doubt, the 
finding that the aggravating factors are sufficient, 
and the finding that the aggravating factors outweigh 
the mitigating circumstances. We also hold, based on 
Florida's requirement for unanimity in jury verdicts, 
and under the Eighth Amendment to the United 
States Constitution, that in order for the trial court to 
impose a sentence of death, the jury's recommended 
sentence of death must be unanimous. 

Hurst v. State, No. SC12-1947, 2016 WL 6036978, at *2 (Fla. Oct. 14, 2016). In Perry v. State, 

the Florida Supreme Court found Florida's post-Hurst revision of the death penalty statute was 

unconstitutional after reviewing the statute in light of the its opinion in Hurst. The Florida Supreme 

held, 

that as a result of the longstanding adherence to 
unanimity in criminal jury trials in Florida, the right 
to a jury trial set forth in article I, section 22 of the 
Florida Constitution requires that in cases in which 
the penalty phase jury is not waived, the findings 
necessary to increase the penalty from a mandatory 
life sentence to death must be found beyond a 
reasonable doubt by a unanimous jury.4 Hurst, 
SC 12-194 7, slip op. at 4. Those findings specifically 
include unanimity as to all aggravating factors to be 
considered, unanimity that sufficient aggravating 
factors exist for the imposition of the death penalty, 
unanimity that the aggravating factors outweigh the 
mitigating circumstances, and unanimity in the final 
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jury recommendation for death. 

Id. at 23-24, 36. Thus, the new statute was unconstitutional. 

Mr. Silvia has a number of rights under the Florida Constitution that are at least 

coterminous with the United States Constitution, and possibly more extensive. This Court should 

also vacate Mr. Silvia' death sentences based on the Florida Constitution. Article I, Section l S(a) 

provides: 

(a) No person shall be tried for capital crime without 
presentment or indictment by a grand jury, or for 
other felony without such presentment or indictment 
or an information under oath filed by the prosecuting 
officer of the court, except persons on active duty in 
the militia when tried by courts martial. 

Article I, Section 16(a) provides in relevant part: 

(a) In all criminal prosecutions the accused shall, 
upon demand, be informed of the nature and cause 
of the accusation, and shall be furnished a copy of 
the charges ... 

In Hurst, the United States Supreme Court applied Ring to Florida's system and held that a 

jury must find any fact that subjects an individual to a greater penalty. Prior to Apprendi, Ring, 

and Hurst, the United States Supreme Court addressed a similar question in a federal prosecution 

and held that: "elements must be charged in the indictment, submitted to aj1,1ry, and proven by the 

Government beyond a reasonable doubt" Jones v. United States, 526 U.S. 227, 232, 119 S. Ct. 

1215, 1219 ( 1999). Because the State proceeded against Mr. Silvia under an unconstitutional 

system, the State never presented the aggravating factors of elements for the Grand Jury to consider 

in determining whether to indict Mr. Silvia. A proper indictment would require that the Grand Jury 

find that there were sufficient aggravating factors. Mr. Silvia was denied his right to a proper 

Grand Jury Indictment. Additionally, because the State was proceeding under an unconstitutional 
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death penalty scheme, Mr. Silvia was never formally informed of the full "nature and cause of the 

accusation" because the aggravating factors were not found by the Grand Jury and contained in 

the indictment. 

In addition to United States Constitution's requirement that Mr. Silvia' death sentences be 

vacated, this Court should also vacate Mr. Silvia' death sentences because his death sentences 

were obtained in violation of the Florida Constitution, 

CLAIM4 

THE DECISIONS IN HURST V. STATE AND PERRY V. STATE ARE NEW 
LAW THAT WOULD GOVERN AT A RESENTENCING AND MUST 
ALSO BE CONSIDERED WITH PREVIOUSLY RAISED 
POSTCONVICTION CLAIMS. THE NEW LAW, DUE PROCESS 
PRINCIPLES, AND THE EIGHTH AMENDMENT ALL REQUIRE THIS 
COURT TO REVISIT MR. SILVIA'S PREVIOUSLY PRESENTED 
CLAIMS AN]) DETERMINE WHETHER THE EVIDENCE PRESENTED 
TO SUPPORT EACH CLAIM AND ALL THE OTHER ADMISSIBLE 
EVIDENCE AT A FUTURE RESENTENCING WOULD PROBABLY 
RESULT IN A LIFE SENTENCE IN LIGHT OF THE NEW LAW THAT 
WOULD GOVERN AT A RESENTENCING. 

This claim is evidence by the following: 

1. On March 7, 2016, Chapter 2016-13 was signed it law by Governor Scott. It 

substantially revised Florida's capital sentencing statute. It constitutes new law cognizable in 

Rule 3.851 proceedings. As the Staff Analysis of the Criminal Justice Subcommittee 

accompanying HB 7101 (Chapter 2016-13) makes clear, its adoption was intended to cure the 

constitutional defect in Florida's capital sentencing scheme identified in Hurst v. Florida, 136 

S. Ct. 616 (2016). See House ofRepresentatives Final Bill Analysis, H.B. 7101, at 8 (Fla. 2016) 

("The bill amends ss. 921.141 and 921.142, F.S., to comply with the United States Supreme 

Court's holding that a jury, not a judge, must find each fact necessary to impose a sentence of 

death."). 
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2. In Perry v. State, the Florida Supreme Court addressed the newly revised statute. 

While generally approving all other aspects of the newly revised statute, it held that the 10-2 

provision was unconstitutional under Hurst v. Florida because to be constitutional the findings 

of fact and the death recommendation necessary to authorize the imposition of a death sentence 

had to be reached unanimously by the jury. The Florida Supreme Court held in Perry that 

to increase the penalty from a life sentence to a 
sentence of death, the jury must unanimously find the 
existence of any aggravating factor, that the 
aggravating factors are sufficient to warrant a 
sentence of death, that the aggravating factors 
outweigh the mitigating circumstances, and must 
unanimously recommend a sentence of death. 

Slip Op. at 20. This is the law that now governs when a death sentence is vaqated and a 

resentencing is ordered in a capital case. In Hurst v. State, the Florida Supreme Co\.ll't explained: 

Requiring a unanimous jury recommendation before 
death may be imposed, in accord with precepts of the 
Eighth Amendment and Florida's right to trial by 
jury, is a critical step toward ensuring that Florida 
will continue to have a constitutional and viable 
death penalty law, which is surely the intent of the 
Legislature. The requirement will dispel most, if not 
all, doubts about the future validity and long- term 
viability of the death penalty in Florida. 

2016 WL 6036978 at *17. 

3. InHildwin v. State, 141 So. 3d 1178, 1184 (Fla.2014), the Florida Supreme Court 

explained then when presented with qualifying newly discovered evidence: 

the postconviction court must consider the effect of 
the newly discovered evidence, in addition to all of 
the evidence that could be introduced at a new trial. 
Swafford v. State, 125 So. 3d 760, 775-76 (Fla. 
2013). In determining the impact of the newly 
discovered evidence, the court must conduct a 
cumulative analysis of all the evidence so that there 
is a 'total picture' of the case. 
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In Swafford, the Florida Supreme Court indicated the evidence to be considered in evaluating 

whether a different outcome was probable, included "evidence that [had been] previously 

excluded as procedurally barred or presented in another proceeding." SwQ.fford v. State, 125 So. 

3d at 775-76. The "standard focuses on the likely result that would occur during a new trial with 

all admissible evidence at the new trial being relevant to th.at analysis." Id. Put simply, the 

analysis requires envisioning how a new trial or resentencing would look with all of the evidence 

that would be available. Obviously, the law that would govern at a new trial or resentencing must 

be part of the analysis. Here, the revised capital sentencing statute would apply at a resentencing 

and would require that the jury unanimously determine that sufficient aggravating factors existed 

to justify a death sentence and unanimously determine that the aggravators outweigh the 

mitigating factors. It would also require the jury to unanimously recommend a death sentence 

before the sentencing judge would be authorized to impose a death sentence. One single juror 

voting in favor of a life sentence would require the imposition of a life sentence. 

4. This is new Florida law that did not exist when counsel for Mr. Silvia was previously 

prepared to present his postconviction claims. Accordingly, before the enactment of Chapter 2016-

13 on March 7, 2016, and before the issuance of Perry v. State and Hurst v. State on October 14, 

2016, Mr. Silvia could not present his claim as set forth herein beca1Jse the new law that would 

govern any resentencing ordered in Mr. Silvia's case was previously unavailable. 

Implicit in the justification for the new Florida law is an acknowledgment that death 

sentences imposed under the old capital sentencing scheme were (or are) unreliable. Before 

executions are carried out in cases in which the reliability of a death sentence is subpar, a re­

evaluation of such a death sentence in light of the changes made by Chapter 2016-13, Hurst v. 

State, and Perry v. State is warranted. A previous waiver of a death sentenced defendant's 
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postconviction claims should be re-evaluated in light of the new requirement that juries must 

unanimously make the necessary findings of fact and return a unanimous death recommendation 

before a death sentence is even a sentencing option. Mr. Silvia has informed undersigned counsel 

that he wishes to receive the benefit of a review of his case under Hurst. 

5. In Hurst v. State, the first advisory panel that heard his case did so without the 

benefit of mental health mitigation and recommended death eleven to one. When the second 

advisory panel heard this mitigation, only seven to five recommended death for the stabbing of 

the clerk. During Mr. Silvia's postconviction pleadings and proceedings, additional substantial 

mitigation and other evidence was being investigated and prepared by postconviction counsel. 

These matters must also be considered with the fact that Mr. Silvia did not receive a unanimous 

jury recommendation. This Court must re-visit and re-evaluate the waiver of Mr. Silvia's 

previous postconviction proceedings, in light of the new Florida law which would govern at a 

resentencing. When a re-evaluation is conducted, the State cannot meet its burden that there is 

no reasonable possibility that the Hurst error contributed to Mr. Silvia's sentence. Mr. Silvia's 

death sentences should be vacated and a new penalty phase ordered. 

CLAIMS 

THIS COURT SHOULD VACATE MR. SILVIA'S DEATH SENTENCE 
BECAUSE THE FACT-FINDING THAT SUBJECTED MR. SILVIA TO 
THE DEATH WAS NOT PROVEN BEYOND A REASONABLE DOUBT. 

In In re Winship the United States Supreme Court held that the elements necessary to 

adjudicate a juvenile and subject him or her to sentencing under the juvenile system required each 

fact necessary be proved beyond a reasonable doubt. The Co"Urt made clear, "Lest there remain any 

doubt about the constitutional stature of the reasonable-doubt standard, we explicitly hold that the 

Due Process Clause protects the accused against conviction except upon proof beyond a reasonable 
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doubt of every fact necessary to constitute the crime with which he is charged." In re Winship, 397 

U.S. 358, 364, 90 S. Ct. 1068, 1073 (1970). 

In Ivan V v. City of New York, the Supreme Court applied Winship's proof-beyond-a­

reasonable doubt standard retroactively, stating, 

'Where the major purpose of new constitutional 
doctrine is to overcome an aspect of the criminal trial 
that substantially impairs its truth-finding function 
and so raises serious questions about the accuracy of 
guilty verdicts in past trials, the new rule has been 
given complete retroactive effect. Neither good-faith 
reliance by state or federal authorities on prior 
constitutional law or accepted practice, nor severe 
impact on the administration of justice has sufficed 
to· require prospective application in these 
circumstances.~ Williams v. United States, 401 U.S. 
646, 653, 91 S.Ct. 1148, 1152, 28 L.Ed.2d 388 
(1971). See Adams v. Illinois, 405 U.S. 278,280, 92 
S.Ct. 916, 918, 31 L.Ed.2d 202 (1972); Roberts v. 
Russell, 392 U.S. 293, 295, 88 S.Ct. 1921, 1922, 20 
L.Ed.2d 1100 (1968). 

Winship expressly held that the reasonable-doubt 
standard 'is a prime instrument for reducing the risk 
of convictions resting on factual error. The standard 
provides concrete substance for the presumption of 
innocence-that bedrock 'axiomatic and 
elementary' principle whose 'enforcement lies at the 
foundation of the administration of our criminal law' 
... 'Due process commands that no man shall lose 
his liberty unless the Government has borne the 
burden of ... convincing the factfinder of his guilt.' 
To this end, the reasonable-doubt standard is 
indispensable, for it 'impresses on the trier of fact the 
necessity of reaching a subjective state of certitude 
of the facts in issue.' 397 U.S., at 363-364, 90 S.Ct., 
at 1072. 

Plainly, then, the major purpose of the constitutional 
standard of proof beyond a reasonable doubt 
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announced in Winship was to overcome an aspect of 
a criminal trial that substantially impairs the truth­
finding function, and Winship is thus to be given 
complete retroactive effect. 

Ivan V v. City of NY, 407 U.S. 203, 204-05, 92 S. 
Ct. 1951, 1952, (1972). 

In Mullaney v. Wilbur, 421 U.S. 684, 95 S. Ct. 1881 (1975), the Court held that the Oue Process 

Clause requires the prosecution to prove beyond a reasonable doubt the absence of the heat of 

passion on sudden provocation when the iss1,1e is properly presented in a homicide case. Id. at 704, 

1892. Thus, under the I)ue Process Clause, it is the state, and the state alone, which must prove 

each element beyond a reasonable doubt and has the burden of persuasion. Again, this right was 

so fundamental that the United States Supreme Court found no issue with retroactive application 

in Hankerson v. N Carolina, 432 U.S. 233, 240,-41, 97 S. Ct. 2339, 2344, (1977). 

Hurst v. Florida mandates that the State prove each element beyond a reasonable doubt. 

Mr. Silvia was denied a jury trial on the elements that subjected him to the death penalty. It 

necessarily follows that he was denied his right to proof beyond a reasonable doubt. 

CONCLUSION 

Based on the foregoing, Mr. Silvia prays for the following relief, bas~ on his prima facie 

allegations showing violation of his constitutional rights: 1) a "fair opportunity" to demonstrate 

that his death sentence stands in violation of the Sixth and Eighth Amendments and Hurst v. 

Florida, Perry v. State and Hurst v. State; 2) a re-evaluation of his previoµsly waived 

postconviction proceedings in light of the new Florida law that would govern at a re sentencing in 

order to enhance the reliability of any resl.llting death sentence; 3) an opportunity for further 

evidentiary development to the extent necessary; 4) authorization to proceed in forma pauperis; 

5) leave to supplement this motion should new claims, facts, or legal precedent become available 

to counsel; and, 6) on the basis of the reasons presented herein, Rule 3.851 relief vacating his 
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death sentences and substituting a life sentence on the basis of Claim 2, or alternatively a new 

penalty phase proceeding on the basis of Claim 1, Claim 3, Claim 4 and Claim 5. 

CERTIFICATION PURSUANT TO FLA. R. CRIM. P. 3.851 (e) 

Purs\,lant to Fla. R. Crim P. 3.85 l(e)(2)(A) and (e)(l)(F), undersigned counsel hereby 

certifies that discussions with Mr. Silvia of this motion and its contents has occurred over a 

period time as relevant new Florida has unfolded during the past year. Counsel has endeavored 

to fully discuss and explain the contents of this motion with Mr. Silvia, and that counsel to the 

best of his ability has complied with Rule 4-1.4 of the Rules of Professional Conduyt, and that 

this motion is filed in good faith. 

20 

Respectfully submitted, 

Isl Ali A.Shakoor 
ALI A. SHAKOOR 
Florida Bar No. 0669830 
Assistant CCRC 
CCRC - MIDDLE 
12973 N. Telecom Parkway 
Temple Terrace, Florida 33637 
813-558-1600 
Shakoor(a)ccmr.state.fl.us 
sugport@ccmr.statc.tl. us 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this day of January 6, 2017, I electronically filed the 

foregoing Motion with the Clerk of the Circuit Court by using the Florida Courts e-portal filing 

system which will send a notice of electronic filing to the following: Anna Valentini, Assistant 

State Attorney, avalentini(aJsal 8.org Vivian Singleton, Assistant Attorney General 

Vivian.Singleton@myfloridale gal.com C.~@myfloridalegal.com I further certify that a copy 

has been furnished by U.S. Mail to, William Silvia DOC#512579, Union Correctional Institution, 

P.O. Box 1000, Raiford, FL 32083. 
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IN THE CIRCUIT COURT FOR THE EIGHTEENTH JUDICIAL CIRCUIT 
IN AND FOR SEMINOLE COUNTY, FLORIDA 

ST A TE OF FLORIDA, CASE NO. 06-4522CFA Cl;1 __. 
..... c,:, -.J 

Plaintiff, r.1 -r1 

VS. ~ ,.,, 
~: co 
C'\ 
_:.' N 

WILLIAM SIL VIA, t11 0 
,-., 

-0 
Defendant. 

.. ·' 

9 :x 
I .. c...> -------- -------- os-;: .. 

0 -
ORDER VACATING DEFENDANT'S SENTENCE OF DEATH AND SETTINif 

STATUS HEARING 

THIS CAUSE comes before the Court on the Defendant's "Successive Motion to Vacate 

Death Sentence," filed pursuant to Fla. R. Crim. P. 3.851 on January 6, 2017. The State filed its 

response on January 26, 2017. Having conducted a case management conference and upon due 

consideration, the Court finds as follows: 

The record reflects that the Defendant was charged with first-degree premeditated murder 

(Count 1) and attempted first-degree premeditated murder (Count 2). After a jury trial, the 

Defendant was found guilty on both counts on June 6, 2008. The penalty phase was held on July 

17 to 21, 2008, after which, the jury recommended a death sentence by a vote of eleven to one as 

to Count 1. On January 28, 2009, the trial court imposed a sentence on death on Count 1 and a 

sentence of life imprisonment on Count 2. The Defendant appealed and the Florida Supreme 

Court affirmed. Silvia v. State, 60 So. 3d 959 (Fla. 2011 ). 1 

Following the affirmance of his conviction and sentence, the Defendant sought to waive 

his postconviction proceedings and counsel. The trial court conducted a colloquy on June 26, 

2012, and found that the Defendant was competent and that his waiver was knowing and 

voluntary. As a result, the trial court dismissed the Defendant's postconviction proceedings and 

discharged counsel. The Florida Supreme Court affirmed the dismissal. Silvia v. State, 123 So. 

3d 1148 (Fla. 2013) , 

1 The Florida Supreme Court opinion contains a summary of the facts in this case. Silvia, 60 So. 3d at 963-67. 
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In his current motion, the Defendant raises five claims for relief based upon the United 

States Supreme Court ruling in Hurst v. Florida, 136 S. Ct. 616,621 (2016), hereinafter Hurst I, 

and the Florida Supreme Court ruling in Hurst v. State, 202 So. 3d 40, 45 (Fla. 2016), hereinafter 

Hurst II. In Hurst I, the United States Supreme Court held that Florida's capital sentencing 

scheme is unconstitutional because the judge, and not the jury, makes the necessary findings of 

fact to impose the death sentence. 136 S. Ct. at 619. In Hurst II, the Florida Supreme Court 

held: 

before the trial judge may consider imposing a sentence of death, 
the jury in a capital case must unanimously and expressly find all 
the aggravating factors that were proven beyond a reasonable 
doubt, unanimously find that the aggravating factors are sufficient 
to impose death, unanimously find that the aggravating factors 
outweigh the mitigating circumstances, and unanimously 
recommend a sentence of death. 

Hurst II, 202 So. 3d at 57. In Mosley v. State, the Florida Supreme Court addressed whether 

Hurst I and Hurst II apply retroactively. The Court concluded that the Hurst rulings apply to all 

defendants whose sentences were not yet final when the United States Supreme Court issued its 

opinion in Ring v. Arizona, 536 U.S. 584 (2002).2 Mosley v. State, SC14-2108, 2016 WL 

7406506, at *25 (Fla. Dec. 22, 2016), reh'g denied, SC14-2108, 2017 WL 510491 (Fla. Feb. 8, 

2017). 

As an initial matter, the State asserts that the Defendant should be precluded from 

seeking relief under the Hurst rulings because he waived his initial postconviction proceedings in 

this case. In support of its position, the State cites to James v. State, 974 So. 2d 365 (Fla. 2008) 

and Trease v. State, 41 So. 3d 119 (Fla. 2010). However, both of those cases involved a 

defendant's attempt to reinstate his postconviction proceedings after validly waiving those 

proceedings, whereupon the Florida Supreme Court concluded that a "mere change of mind is an 

2 In Asay v. State, the Florida Supreme Court held that the Hurst rulings do not apply retroactively to defendants 
whose sentences were final before the issuance of Ring. Asay v. State, SC I 6-102, 2016 WL 7406538, at * I 3 (Fla. 
Dec. 22, 2016). 
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insufficient basis for setting aside a previous waiver." James, 974 So. 2d at 366, 368; Trease, 41 

So. 3 d at 120-21. In the case at bar, the Defendant is not seeking to reinstate his previously 

waived postconviction proceedings because he has changed his mind. Rather he is seeking to 

avail himself of a newly established constitutional right, which has been held to apply 

retroactively. The Defendant could not knowingly and voluntarily waive a right he did not 

possess at the time of the waiver. Therefore, the Court finds that he is not precluded from 

seeking Hurst relief based upon his waiver of his initial postconviction proceedings. 

Turning now to whether the Defendant is entitled to relief, the Florida Supreme Court has 

examined whether a Hurst error constituted harmless error in several cases.3 Only in cases when 

the jury recommendation was unanimous has the Florida Supreme Court held that the Hlllfil error 

was harmless beyond a reasonable doubt. Davis v. State, 2016 WL 6649941 (November 10, 

2016); King, v. State, SC14-1949, 2017 WL 372081 (Fla. Jan. 26, 2017); Knight v. State, SC14-

1775, 2017 WL 411329 (Fla. Jan. 31, 2017); Kaczmar v. State, SC 13-2247, 2017 WL 410214 

(Fla. Jan. 31, 2017); Hall v. State, SC15-1662, 2017 WL 526509 (Fla. Feb. 9, 2017). In those 

cases with non-unanimous recommendations, the Florida Supreme Court has remanded the cases 

for new penalty phases because the Court could not "conclude beyond a reasonable doubt that 

the jury ... unanimously found that there were sufficient aggravating factors to impose death, or 

that the aggravators outweighed the mitigation." Williams v. State, SC14-814, 2017 WL 224529 

(Fla. Jan. 19, 2017) (jury recommendation of9 to 3); see~, Durousseau v. State, SC15-1276, 

2017 WL 411331 (Fla. Jan. 31, 2017) (jury recommendation of IO to 2); Hoj an v. State, SC 13-

2422, 2017 WL 410215 (Fla. Jan. 31, 2017) (jury recommendation of 9 to 3); Calloway v. State, 

SCl0-2170, 2017 WL 372058 (Fla. Jan. 26, 2017) (jury recommendation of 7 to 5); McGirth v. 

3 In several other cases, the Florida Supreme Court has found that a defendant is not entitled to 1::1.Ym relief because 
either the defendant waived a penalty phase jury or his sentence became final prior to Ring. ~ Wright v. State, 41 
Fla. L. Weekly S56 l (Fla. Nov. 23, 2016); Mullens v. State, 197 So. 3d 16, 38 (Fla. 2016), reh'g denied, SCI 3-1824, 
2016 WL 4377112 (Fla. Aug. 9, 2016), and cert. denied, 16-(,773, 2017 WL 69535 (U.S. Jan. 9, 2017); Asay v. 
State, SC16-102, 2016 WL 7406538, at* 13 (Fla. Dec. 22, 2016); Gaskin v. State, SCl 5-1884, 2017 WL 224772, at 
*2 (Fla. Jan. 19, 2017); Bogle v. State, SC 11-2403, 2017 WL 526507, at * 16 (Fla. Feb. 9, 2017). 
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State, SCI 5-953, 2017 WL 372095 (Fla. Jan. 26, 2017) (jury recommendation of 11 to l); 

Armstrong v. State, SC14-1967, 2017 WL 224428 (Fla. Jan. 19, 2017) Qury recommendation of 

9 to 3); Kopsho v. State, SC15-1256, 2017 WL 224727 (Fla. Jan. 19, 2017) (jury 

recommendation of 10 to 2); Mosley v. State, SC14-2108, 2016 WL 7406506 (Fla. Dec. 22, 

2016), reh'g denied, SCl4-2108, 2017 WL 510491 (Fla. Feb. 8,.2017) (jury recommendation of 

8 to 4); Simmons v. State, SC14-2314, 2016 WL 7406514 (Fla. Dec. 22, 2016) (jury 

recommendation of 8 to 4); Johnson v. State, 205 So. 3d 1285 (Fla. 2016) (jury recommendation 

of 11 to l); Franklin v. State, 41 Fla. L. Weekly S573 (Fla. Nov. 23, 2016) (jury recommendation 

of 9 to 3). In fact, the Florida Supreme Court has recently stated, "We have also determined that 

in cases where the jury makes a non-unanimous recommendation of death, the Hurst error is not 

harmless." Dubose v. State, SCl0-2363, 2017 WL 526506, at* 12 (Fla. Feb. 9, 2017) (jury 

recommendation of 8 to 4 ). 

In McGirth, a case procedurally very similar to the case at bar, in which there was a jury 

recommendation for death of 11 to 1 and the defendant was also convicted of an attempted first­

degree murder, the Court held: 

Although the prior violent felony aggravating circumstance was 
found unanimously by the jury by virtue of McGirth's conviction 
for attempted first-degree mµrder of James Miller, whether this 
aggravating circumstance was "sufficient" to qualify for the death 
penalty would also be a jury determination. Because the jury vote 
was eleven to one, there is no way of knowing if such a finding 
was unanimous. The same rationale applies to the aggravating 
factor that the murder occurred during the commission of a 
robbery. Moreover, there is no way of knowing if the jury found 
any of the other aggravating circumstances unanimously, or if any 
aggravators that were unanimously found were also unanimously 
found to be sufficient to qualify for the death penalty. 

Further, this was not a case that completely lacked mitigation .... 
As with the aggravators, there is no way to know whether the jury 
unanimously found that any mitigation established during the 
penalty phase was outweighed by the aggravation. 

In sum, any attempt to determine what findings were made by the 
one juror who voted for life and the eleven jurors who voted for 
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death would amount to speculation, and cannot rise to the level of 
proof beyond a reasonable doubt. Accordingly, the error in this 
case cannot be considered harmless. 

McGirth v. State, SClS-953, 2017 WL 372095, at *12 (Fla. Jan. 26, 2017). 

Based upon the foregoing, this Court finds that the Hurst rulings apply to the Defendant 

because his death sentence was final after Ring. Furthermore, given that the jury 

recommendation was not unanimous, this Court cannot find that the Hurst error was harmless 

beyond a reasonable doubt. Therefore, the Defendant is entitled to a new penalty phase. 

Accordingly, it is 

ORDERED that the Defendant's sentence of death on Count I is VACATED. 

It is further ORDERED that the case is hereby set for a status hearing in Sanford, Florida 

on 17th day of March, 2017, at 8:30 a.m. at the Criminal Justice Center, Courtroom 5A, 101 

Bush Blvd, Sanford, Florida 32773. 

. DONE AND ORDERED in chambers at Sanford, Seminole County, Florida, this~ 

day of February, 2017. 
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Synopsis 
Background: Following affirmance of his convictions for 
first degree murder and attempted first degree murder and 

sentence of death on direct appeal, 60 So.3d 959, and 

affirmance of dismissal of his postconviction proceedings, 

123 So.3d 1148, defendant filed postconviction motion to 

vacate death sentence. The Circuit Court, Seminole County, 

No. 592006cf004522a000xx, Donna L. Surratt-McIntosh, J., 

granted motion. State appealed. 

(Holding:] The Supreme Court held that waiver of 

postconviction proceedings and counsel precluded defendant 

from seeking new penalty phase under Hurst v. Florida, 136 

S.Ct. 616. 

Reversed. 

Canady, J., concurred in the result. 

Lewis, J., dissented with opinion. 

West Head notes (I) 

111 Criminal Law 
contendere plea 

Effect of guilty or nolo 

Defendant's waiver of postconviction 

proceedings and counsel, following convictions 

for first degree murder and attempted first degree 

murder and sentence of death, precluded him 

from seeking new penalty phase under Hurst 

v. Florida, 136 S.Ct. 616, which was decided 

after waiver and found that sentencing scheme 

under which judge made critical fin<lings needed 

for imposition of death sentence violated Sixth 

Amendment right to jury trial; defendant did not 

challenge validity of his postconviction waiver, 

which included waiver ofright to take advantage 

of any changes that might have occurred in law. 
U.S. Const. Amend. 6. 

5 Cases that cite this headnote 

*350 An Appeal from the Circuit Court in and for 
Seminole County, Donna L. Surratt-McIntosh, Judge---Case 

No. 592006CF004522A000XX 

Attorneys and Law Firms 

Pamela Jo Bondi, Attorney General, Tallahassee, Florida, and 

Doris Meacham, Assistant Attorney General, Daytona Beach, 

Florida, for Appellant 

James Vincent Viggiano, Jr., Capital Collateral Regional 

Counsel, and Ali A. Shakoor, Assistant Capital Collateral 
Regional Counsel, Middle Region, Temple Terrace, Florida, 
for Appellee 

Opinion 

PERCURIAM. 

The issue in this case is whether William Frances Silvia's 

original, valid waiver of postconviction proceedings and 

counsel precludes him from claiming a right to relief under 

Hurst v. State (Hurst), 202 So.3d 40 {Fla. 2016), cert. denied, 

-U.S.--, 137 S.Ct. 2161, 198 L.Ed.2d246 (2017) . This 

Court has jurisdiction. See art. V, § 3{b}(l), Fla. Const. Silvia 
is a prisoner under sentence of death whose sentence, which 

was imposed after a jury recommended death by a vote of I 1-

1, became final on June 6, 2011. See Silvia v. State, 60 So.3d 
959, 966 {Fla. 2011). 

This Court fully explained the facts underlying Silvia's 

sentence of death in its opinion on direct appeal. Id. at 963-

64. On direct appeal , Silvia argued, among other claims, 

that Florida's capital sentencing scheme was unconstitutional 
under the United States Supreme Court's opinion in Ring 

v. Arizona, 536 U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d 

556 (2002), which provided the underpinnings of the United 

States Supreme Court's opinion in H:urst v. Florida, - U.S. 

--. 136 S.Ct. 616, 193 L.Ed.2d 504 (2016), and Hurst. 
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See Silvia, 60 So.3d at 978. This Court denied the claim and 
affirmed Silvia's convictions and sentences. Id. 

In 2012, Silvia waived his right to postconviction proceedings 

and counsel. See Silvia v. State, No. SC12-1863, 2013 WL 

5035694, *l (Fla. Sept. 11, 2013) (1 23 So.3d 1148). Upon 

review in 2013, this Court "conclude[ d] that the trial court did 

not abuse its discretion in discharging Silvia's postconviction 

counsel and dismissing postconviction proceedings." Id. at 

*2. Silvia does not dispute in this case the validity of his 
original waiver. 

Three years after this Court affirmed the dismissal of Silvia's 
postconviction proceedings, the United States Supreme Court 

decided Hurst v. Florida, and this Court decided Hurst on 
remand. After Hurst, Silvia filed a Successive Motion to 

Vacate Death Sentence claiming a right to Hurst relief, The 
postconviction court concluded that Silvia was not "seeking 

to reinstate his previously waived postconviction proceedings 

because he had changed his mind" but was "seeking to avail 

himself of a newly established constitutional right he did not 

possess at the time of the waiver." The court determined that 

Silvia "could not knowingly and voluntarily waive a right ... 
he did not possess at the time of the waiver" and, therefore, 
found that Silvia "is not precluded from seeking Hurst relief." 

Applying Hurst to Silvia's sentence, the postconviction court 
granted Silvia a new penalty phase. The State appealed. 

*351 The issue in this case is whether Silvia's waiver of 

postconviction proceedings and counsel precludes him from 

claiming a right to Hurst relief. Although there is certainly a 

difference between a defendant who changes his mind after 

validly waiving postconviction proceedings and a defendant 

who asserts a right to relief under Hurst, we conclude that this 

distinction does not afford Silvia any basis for claiming Hurst 

relief that would entitle him to a new penalty phase. 

In Mullens v. State, 197 So.3d 16 (Fla. 2016), an analogous 

case, a defendant waived the right to a penalty phase jury 
and then attempted to claim a right to relief under Hurst. 

This Cou1t denied relief, explaining that a defendant "cannot 

subvert [a] right ... by waiving that right and then suggesting 

that a subsequent development in the law has fundamentally 
undermined his sentence." Id. at 40 . In Mullens, this Court 

held that Hurst does not apply to defendants who validly 

waived their right to a penalty phase jury, writing: 

If a defendant remains free to waive his or her right to a 

jury trial, even if such a waiver under the previous law 

of a different jurisdiction automatically imposed judicial 

factfinding and sentencing, we fail to see how Mullens, 

who was entitled to present mitigating evidence to a jury 
as a matter of Florida law even after he pleaded guilty and 
validly waived that right, can claim error. As our sister 

courts have recognized, accepting such an argument would 

encourage capital defendants to abuse the judicial process 
by waiving the right to jury sentencing and claiming 

reversible error upon a judicial sentence of death. 
Id. at 39-40 (emphasis omitted). 

In this case, Silvia does not challenge the validity of his 

postconviction waiver. In fact, in reviewing Silvia's waiver in 

2013, this Court made clear: 

ln addition, Silvia indicated that he understood that by 
waiving postconviction proceedings early in the process­

before a motion was filed--he was losin 1 1ennanently his 
right to take advantage of any changes that mav occur in 

the law, that he was waiving his right to federal review, 

and that because his attorneys had not yet completed 

their discovery, it was unknown what issues could be 
raised. Silvia acknowledged that he understood everything 

his attorneys had done to date and that his attorneys 

could discover information that would be beneficial to 
him in postconviction. Silvia indicated that he understood 
that the issues in his case were not fully developed, 

that his attorneys could not proceed further in their 

investigation without his cooperation, and that his attorneys 

could discover information that would be beneficial to 

him. He nevertheless indicated that he did not wish his 
attorneys to proceed with any further discovery and that 

he was voluntarily waiving his postconviction counsel and 

proceedings. 

Silvia, 2013 WL 5035694, at *2 (emphasis added). Further, 

at the time of Silvia's postconviction waiver in 2012, Ring. 

which provided the underpinnings for Hurst v. Florida, had 

been decided for over a decade and almost all defendants, 

including Silvia, had raised a Ring claim on direct appeal. 
Thus, we conclude that Silvia's original, valid postconviction 

waiver, which he has never contested before this Court, 

precludes him from claiming a right to relief under Hurst. 

CONCLUSION 

For the reasons fully explained above, we conclude that 

Silvia's valid postconviction waiver, which included his 

understanding that "he was losing permanently his right to 

take advantage of any changes that may occur in the law," 
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*352 Silvia, 2013 Vv'L 5035694, at *2, precludes him from 
claiming a right to the benefit of Hur t. Accordingly, we 

reverse the postconviction court's order granting Silvia a new 

penalty phase and reinstate his death sentence. 

It is so ordered. 

LABARGA, C.J., and PARIENTE, QUINCE, POLSTON, 

and LAWSON, JJ., concur. 

CANADY, J., concurs in result. 

LEWIS, J., dissents with an opinion. 

LEWIS, J., dissenting. 
Today this Court advances for the first time a new excuse, not 

a valid reason, to push Florida's death penalty jurisprudence 

into an unconstitutional abyss. This case is a classic example 

which illustrates application of this Court's retroactivity 

approach to Hurst v. Florida, - U.S.--, 136 S.Ct. 616, 
193 L.Ed.2d 504 (2016), and Hurst Y, State, 202 So.3d 40 

(Fla. 2016), to deny relief to defendants who have fully 

and completely preserved the constitutional challenges to 

Florida's death sentencing scheme. This new denial approach 

results in equal protection and due process violations, 
constitutes cruel and unusual punishment, and the arbitrary 

and capricious operation of the death penalty. The Court 
simply turns its eyes from the violation of the Sixth, 

Eighth, and Fourteenth Amendments under the United States 

Constitution and the corresponding provisions under our 

Florida Constitution. 

The construction of our current death penalty dilemma finds 

its origin in the issuance of Appnmdi v_._ New Jerse_), 530 

U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000). Although 

it was not a death penalty case, our high court in Apprendi 

addressed the issue of requiring a unanimous jury vote for 

certain factors. Two years later, in Rin v. Arizona, 536 U.S. 
584, 122 S.Ct. 242&, 153 L.Ed.2d 556 (2002), the United 

States Supreme Court applied the principles of Apprendi 
to capital defendants, holding that capital defendants "are 

entitled to a jury determination of any fact on which 
the legislature conditions an increase in their maximum 

punishment." Ring. 536 U.S. at 589, 122 S.Ct. 2428. For 

years after Ring, defendants facing the death penalty in 
Florida, including Silvia, attempted to rely on and asserted 

that Ring required a unanimous jury verdict to support a valid 

death penalty judgment. Over and over and over again the 

concept addressed in Ring with regard to unanimous jury 
verdicts was denied application in death penalty proceedings 

in Florida. E.,g_,, Pietri v. State, &85 So.2d 245, 276 (Fla. 

2004) (denying relief because the felony murder aggravator 

involved "circumstances submitted to a jury and found to 
exist beyond a reasonable doubt"); Sochor v. State, 883 

So.2d 766, 790 (Fla. 2004) ("We previously have addressed 

this [Ring] claim and denied relief."); Kimbrough v. State, 

886 So.2d 965, 984 (Fla. 2004) ("This Court has previously 

declined to hold that Florida's death penalty scheme 1s 
unconstitutional on the basis of Apprendi or Ring."). 

It was not until January 12, 2016, when the United States 

Supreme Court issued Hurst v. Florida that.the "fundamental 

constitutional right" requiring a unanimous jury verdict arose 

in death penalty proceedings constructed and built upon the 

foundational principles announced earlier in Ring. 

With the issuance of Hurst v. Florida, the logical question 
arose as to how it would be applied and the extent to which it 

would be retroactively applied to those pending execution of 

a death sentence. That retroactivity question was answered, in 

part, by this Court in As!!.) v. State, 210 So.3d 1 (Fla. 2016), 

when the Court held that Hur~t would retroactively apply to 

only those cases in which the death penalty *353 had been 

imposed on or after the date Ring had been issued in 2002. 

At that time, I reasoned in Asay that Hurst should also apply 
to cases prior to 2002 if the issue of requiring a unanimous 

jury verdict had been properly preserved for review in the 

proceedings even prior to Ring, relying on James v. State 

(James I), 615 So.2d 668, 669 (Fla. 1993). Asay. 210 So.3d 
at 30 (Lewis, J., concurring in result). The Court rejected that 
reasoning and adopted a fixed retroactive date. 

Within these parameters, cases began flowing to this Court in 

successive postconviction motions. Those cases that became 

final after Ring with unanimous jury verdicts for death were 

denied relief. E.,g_,, Kint v. State, 211 So.3d 866, 889-93 (Fla. 

2017); Davis v. State, 207 So.3d 142, 174-75 (Fla. 2016). 
Defendants in cases that became final after Ring in which 

the defendants had totally waived a penalty phase jury trial 

were also denied relief. Mullens v. State, 197 So.3d 16, 38-
40 (Fla. 2016). Until this time, in all other cases in which 

less than a unanimous jury verdict for death was returned, the 

judgment for death has been quashed and the cases remanded 

to the trial court for proceedings consistent with Hurst without 

regard to any preservation issues. Even those cases in which 
defendants conceded during oral argument that Ring did not 

apply to Florida death cases based on existing Florida law 
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have received the benefit of Hurst, but Silvia will not simply 

because he did not come to this Court for an oral argument 

on a postconviction motion having preserved the issue at trial 

and on direct appeal. 

We now face Silvia in which Silvia has received a post-Ring, 
nonunanimous death penalty verdict. Silvia v State, 60 So.3d 

959, 966 (Fla. 2011). By now, it is well-established Florida 

law that Hurst requires unanimity and applies retroactively 

to "defendants whose sentences became final after the 

United States Supreme Court issued its opinion in Ring." 

Mosle, v. State, 209 So.3d 1248, 1276 (Fla. 2016). Thus, 

regardless of the majority's unwillingness to mention this 

fact, Hurst applies retroactively to Silvia's case. ~. Hojan 
v. State, 212 So.3d 982, 999 (Fla. 2017) ("Hurst appl[ies] 
retroactively to defendants, like Hojan, whose sentences were 

not yet final when the Supreme Court issued Ring."). There 
have been many post-Ring. nonunanimous defendants whose 

various appeals and postconviction motions were correctly 
resolved when this Court granted them Hurst relief. See, 

~. Gregoa v. State, 224 So.3d 719 (Fla. 2017) (post-Ring, 
nonunanimous postconviction motion defendant); Jeffries v. 

State, 222 So.3d 538 (Fla. 2017) (post-Ring. nonunanimous 

direct appeal defendant); Baile_y v. Jones, 225 So.3d 776 

(Fla.2017) (post-Ring. nonunanimous habeas corpus petition 

defendant). In view of these cases, the appropriate disposition 

is clear. Yet, for the first time, the majority decision eschews 

recent precedent and denies Hurst relief to a post-Ring, 
nonunanimous defendant because he did not continue 

a meritless, fruitless-and at that point frivolous-Ring 

challenge in the context of a ~tconviction proceeding even 
though he had asserted that right during trial and on direct 

appeal and had fully preserved the argument for appellate 

purposes. Silvia, 60 So.3d at 978. Silvia was not even required 
to file for postconviction relief but did file and later withdrew 

his meritless pleading. This arbitrary denial of rights treats 

similarly situated defendants differently. In doing so, Silvia 

is being denied equal protection and due process under the 

law, violating his rights under the Fourteenth Amendment and 

article I, section 2 of the Florida Constitution. 

Although not specifically stated, the basis for this decision is 

simple, albeit misguided. However, by skirting the underlying 
law, the majority disregards the real *354 substance of 

the question presented and develops a holding absent any 

precedential support. The decision impliedly relies upon the 

concept regarding a waiver of postconviction proceedings. 

See majority op. at 350-51. As a general matter, this Court 

has held that the waiver of postconviction proceedings is 

a final determination. See Trease v. State, 41 So.3d 119, 
126 (Fla. 2010); James v. State (James II), 974 So.2d 

365, 368 (Fla. 2008). Nevertheless, neither Trease nor 

James II determinatively answers the issue in this case. 

Our James II holding was actually quite narrow: "[W]e 
conclude that a mere change of mind is an insufficient 

basis for setting aside a previous waiver." James II, 974 

So.2d at 368 (emphasis added). We explained that James 
could not overcome his waiver because there was no dispute 

that the Durocher1 proceedings were followed and James 
"asserted no valid basis for avoiding his waiver." James 

D., 974 So.2d at 368 . Likewise, as it concerned reversing 

the waiver of postconviction proceedings, Trease held that 

"because this Court in James! Ill held that a change of 
mind is insufficient grounds to set aside a prior valid waiver, 

we deny Trease's request to reinstate his postconviction 
proceedings." Trease, 41 So.3d at 126. Trease and James IT are 

factually distinguishable from this case because, here, Silvia 

did not simply change his mind like the defendants in those 
cases. Instead, the trial court here-which is better positioned 

than this Court to determine Silvia's intentions-specifically 
found that Silvia "is not seeking to reinstate his previously 

waived postconviction proceedings because he has changed 

his mind. Rather he is seeking to avail himself of a newly 

established constitutional right, which has been held to apply 

retroactively." As a result, the trial court here vacated Silvia's 
death sentence. In my view, the constitutional rights generated 

by Hurst are a sufficient basis to avoid Silvia's waiver. Cf. 

James II, 974 So.2d at 368 (changing of the mind was not a 
sufficient basis). Such a scenario is specifically contemplated 
as an exception to the time limitation on postconviction 

motions under Florida Rule of Criminal Procedure 3.851 : 

(2) No motion shall be filed or considered pursuant to 

this rule if filed beyond the time limitation provided in 

subdivision ( d)( 1 )121 unless it alleges: 

(B) the fundamental constitutional right asserted was not 

established within the period provided for in subdivision 

( d)( I) and has been held to apply retroactively .... 
Fla. R. Crim. P. 3.851(d)(2)(B). Accordingly, nothing m 

Florida law precludes Silvia from raising a Hurst claim. 

Qurocher v. Sin~letar} 623 So.2d 482, 485 (Fla. 1993) 

(establishing that a defendant is entitled to waive 

postconviction proceedings so long as there is an inquiry 

conforming to Faretta v. C_ajifornia, 422 U.S. 806, 95 
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S.ct. 2525, 45 L.Ed.2d 562 (1975), into the '"knowing, 

intelligent. and voluntary'' nature of the waiver). 

This subdivision prescribes a one-year time limit on 

filing an initial postconviction motion after the sentence 

becomes final. See Fla. R. Crim. P. 3.851(d)(l) 

In the past, this Court has granted relief on changes in the 

law retroactively to postconviction defendants who preserved 

the issue for review on their direct appeal prior to the change. 

James I, 615 So.2d at 669. ln James I, we granted relief to a 

defendant who had asserted at trial and on direct appeal that 

the jury instruction pertaining to the heinous, atrocious, or 

cruel aggravating circumstance was unconstitutionally vague 

before the United States Supreme Court ultimately reached 

that same conclusion in Es 1inosa v. F:torida, 505 U.S. 1079, 

112 S.Ct. 2926, 120 L.Ed.2d 854 (1992) . James I, 615 So.2d 

at 668-69. We concluded that-despite his case becoming 
*355 final before the principle of law had a case name­

it would be unjust to deprive James of the benefit of the 

Supreme Court's holding in Espinosa after he had properly 

presented and preserved such a claim. James I, 615 So.2d 

at 669. Similarly, I believe that defendants who properly 
preserved the substance of a Ring challenge at trial and on 

direct appeal prior to that decision should also be entitled to 

have their constitutional challenges heard. Hitchcock v. State, 

226 So.3d 216, 218-19 (Fla. 2017) (Lewis, J., concurring in 

result); Asay. 210 So.3d at 30 {Lewis, J., concurring in result). 

Similar to the defendant in James I, Silvia properly preserved 

his Ring challenge at trial and on direct appeal. Silvia, 60 

So.3d at 978 . Therefore, Silvia is entitled to Hurst relief. He 

could not validly waive a constitutional right that simply did 
not exist at the time of the alleged waiver. 

In Mosley. this Court recognized that "fundamental fairness 

alone may require the retroactive application of certain 
decisions involving the death penalty after the United 
States Supreme Court decides a case that changes our 

jurisprudence." Mosley, 209 So.3d at 1274-75 . There, we 

cited James I and held that, "because Mosley raised a Ring 

claim at his first opportunity and was then rejected at every 

turn, we conclude that fundamental fairness requires the 

retroactive application of Hurst, which defined the effect of 

Hurst v. Florida, to Mosley." Mosle 209 So.3d at 1275. 

In that case, we further conducted a standard retroactivity 
analysis under Witt v. State, 387 So.2d 922 (Fla. 1980); 
however, Mosley clearly stands for the proposition that, under 

James I, it is fundamentally unfair to withhold Hurst relief to 

post-Ring, nonunanimous defendants who properly raised the 

issue, regardless of whether they are in this Court on direct 

appeal or postconviction motion. Mosley. 209 So.3d at 1274-

75 . Therefore, to deny Hurst relief to Silvia is a violation 

of his right to due process under the Fourteenth Amendment 

and article I, section 9 of the Florida Constitution. See Gore 
v. State, 719 So.2d 1197, 1203 (Fla. 1998) ("Due process 
requires that fundamental fairness be observed in each case 
for each defendant."). 

As a practical matter, if Silvia had merely re-raised his 

Ring claim in a postconviction motion, then he would be 

entitled to Hurst relief. Yet, at the time of his postconviction 

proceedings, any Ring challenge by Silvia was futile, 

meritless, and frivolous. See Johnson v. State, 904 So.2d 400, 

406 (Fla. 2005) ("[V]irtually every postconviction appeal 

filed in this Court since Ring invokes that case. We repeatedly 

have denied such requests for clear lack of merit .... "), 

abrouated b Jackson v. State, 213 So.3d 754 (Fla. 2017). 
Moreover, under this Court's broader postconviction standard, 

it would have been inappropriate for Silvia to continue his 

Ring challenge through postconviction proceedings. This 
Court has stated, 

The purpose of the Rule 3.850131 motion is to provide a 

means of inquiry into the alleged constitutional infirmity 

of a judgment or sentence, not to review ordinary trial 

errors cognizable by means of a direct appeal. The motion 

procedure is neither a second appeal nor a substitute for 

appeal. Matters which were raised on a weal and decided 
adve_rsel) to the movant are not co_g_nizable b, motion under 

Rule 3.850. Furthennore, any matters which could have 
been presented on appeal are similarly held to be foreclosed 

from consideration by motion under the Rule. Theref~ 

a Rule 3.850 motion based unon urounds which either 

ere or could have been r.tl.sed as issues on a ) 1eal mav be 

summarih denied. 

*356 Mc<::_rne v, S_tate, 437 So.2d 1388, 1390 (Fla. 
1983) (emphasis added) (citations omitted). Silvia properly 
preserved the error and unsuccessfully challenged Ring at 

trial and on direct appeal. Silvia, 60 So.3d at 978. Therefore, 

there was nothing further for Silvia to challenge relating to 

the unconstitutionality of Florida's previous death scheme 

through postconviction proceedings and he was not required 

to perfonn a frivolous act. Moreover, nothing requires 

capital defendants to pursue postconviction proceedings. 

Despite this, the majority denies the Hurst relief that is 
clearly warranted. Such a decision effectively encourages 
postconviction counsel to raise meritless claims, even if they 

have been decided on direct appeal, simply to satisfy an 

arbitrary procedural step in the hope of future retroactivity. 

WESTLAW © 2026 Thomson Reuters. No claim to original U.S. Government Works. 5 



State v. Silvia, 235 So.3d 349 (2018) 

43 Fla. L. Weekly S70 

3 Today. capital postconviction motions are covered by 

Florida Rule of Criminal Procedure 3.851 , which was 

adopted in 1993. See Fla. R. Crim. P. 3.851 cmt. (1993). 

Crucially, nothing in this Court's post-Hurst jurisprudence 

suggests any requirement for defendants to have pursued 

postconviction appeals to receive the benefit of Hurst. This 

Court has noted, however, that defendants who waived 
their Sixth Amendment right to a jury are precluded from 

benefitting from Hurst. Ji.&, Mullens, 197 So.3d at 38-40. 

Because the defendant in Mullens waived the rights to which 
Hurst applied, we correctly concluded that the defendant 

waived his entitlement to Hurst relief. Mullens, 197 So.3d at 

38-40. The majority relies on Mullens as "an analogous case" 

and its only support for this decision. Majority op. at 350-51. 

It never explains why Mullens is analogous, and perhaps that 

is because Mullens is inapposite. Mullens totally waived his 

rights to a penalty phase jury determination to which Hurst 

applied. Whereas, here, Silvia simply did not proceed with 

postconviction proceedings, which is wholly separate from 
the Sixth and Eighth Amendment rights implicated by Hurst. 

In effect, the majority attempts to compare a lightning bug to 
the lightning. A little over one year ago, in Hurst, this Court 

waxed poetic about the right to a jury trial as a quintessential 

right in both Florida and the United States. Hurst, 202 So.3d 
at 53-59. We called this right our "birthright and inheritance." 

Id. at 54 (quoting Duncan v. Louisiana, 391 U.S. 145, 154, 

88 S.Ct. 1444, 20 L.Ed.2d 491 (1968) ). Yet, now the Court 

equates waiver of this "birthright" to not proceeding with 

postconviction proceedings-which originally were a judicial 

creation to efficiently address the "postconviction crisis" 
caused in Florida by Gideon v. Wainwri •ht, 372 U.S. 335, 

83 S.Ct. 792, 9 L.Ed.2d 799 (1963) . See Baker v. State, 878 
So.2d 1236, 1238-44 (Fla. 2004) (surveying the history of 
postconviction relief in Florida). Silvia did not waive his 

right to a jury and that jury returned a nonunanimous death 

recommendation. Quite simply, to deny him relief is to deny 

him his right to a jury trial under the Sixth Amendment and 
article I, section 22 of the Florida Constitution, along with 

his right to be free from an arbitrary death penalty under the 

End of Document 

Eighth Amendment and article I, section 17 of the Florida 

Constitution. 

Relatedly, the majority does not make clear whether it 

treats Silvia's waiver of postconviction proceedings as a 

waiver of his right to habeas corpus. Of course, habeas 
corpus constitutes a substantial portion of postconviction 

proceedings; thus it would appear that this decision 

may effectively preclude Silvia and other similarly 

situated defendants from filing writs of habeas corpus. If 
this understanding is correct, then the decision borders 
dangerously on a suspension of these writs to a class of 

individuals, the right to which is protected under article 

I, section 9 of the United States Constitution and article 

I, section 13 of the Florida Constitution. In my view, our 

case law on not proceeding with postconviction proceedings 

does not supersede the express language of our Florida 
Constitution: "The writ of habeas *357 corpus shall be 

grantable by right, freely and without cost." Art. I,§ 13, Fla. 

Const. 

Finally, this decision is ripe for reversal. As demonstrated 
above, there are a number of constitutional claims that Silvia 

can raise from this decision. Furthem10re, unlike Asay which, 
despite its faults, relied heavily on Florida's adequate and 

independent retroactivity standard under Witt, Asay. 210 

So.3d at 15-22, this decision does not rely on fil1Y standard. 

The reasoning here amounts to "this is the answer because I 

say it is." Considering the fundamental constitutional rights 

at issue, such reasoning is an insufficient basis to deny Hurst 

relief. 

Based on the foregoing, I would apply Hurst to Silvia's 

case, vacate his death sentence, and remand for resentencing 
in accordance with the Constitution, our precedent, and 

fundamental fairness. 

All Citations 

235 So.3d 349, 43 Fla. L. Weekly S70 

© 2026 Thomson Reuters. No claim to original U.S. 
Government Works. 
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Warden Randall Polk 
Florida State Prison 
7819 N.W. 228th Street 
Raiford, Florida 32036-1000 

RON DESANTIS 
GOVERNOR 

July 17, 2026 

Re: Execution Date for William Frances Silvia, Jr., DC# 512579 

Dear Warden Polk: 

Enclosed is the death warrant that I signed to carry out the sentence for William 
Frances Silvia, Jr., as well as certified copies of his judgment and sentence. I have 
designated the week beginning at 12:00 noon on Tuesday, August 18, 2026, through 12:00 
noon on Tuesday, August 25, 2026, for the execution. I have been advised that you have 
set the date and time of execution for Tuesday, August 18 at 6:00 p.m. 

This letter is incorporated into and made a part of the death warrant identified 
above. 

Enclosures 

Sincerely, 

Ron Desantis 
Governor 

THE CAPITOL 
TALLAHASSEE, FLORIDA 32399 • (850) 717-9249 

...,, 
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Warden Randall Polk 
July 17, 2026 
Page2 

cc: 

Honorable John D. Courie! 
Chief Justice 
Supreme Court of Florida 
500 S. Duval Street 
Tallahassee, Florida 32399 

Honorable Melanie Chase 
Chief Judge, 18th Judicial Circuit 
Seminole County Criminal Justice 
Center 
101 Eslinger Way 
Sanford, Florida 32773 

Secretary Richard D. Comerford 
Department of Corrections 
501 S. Calhoun Street 
Tallahassee, Florida 32399-2500 

Marilyn Muir 
Associate Deputy Attorney General 
Office of the Attorney General 
The Capitol, FL-01 
Tallahassee, Florida 32300-0001 

Eric Pinkard 
Capital Collateral Regional Counsel 
12973 N. Telecom Parkway 
Temple Terrace, Florida 33637 

Office of Executive Clemency 
4070 Esplanade Way 
Building C, Room 229 
Tallahassee, Florida 32399-2450 

William Frances Silvia, Jr., DC# 512579 
Union Correctional Institution 
7819 N.W. 228th Street 
Raiford, Florida 32083 

Ali Shakoor 
Capital Collateral Regional Counsel 
12973 N. Telecom Parkway 
Temple Terrace, Florida 33637 



The Honorable Ron DeSantis 
Governor 
The Capitol 

STATE OF FLORIDA 

JAMES UTHMEIER 
ATTORNEY GENERAL 

July 16, 2026 

Tallahassee, Florida 32399-0001 

RE: William Frances Silvia 

Dear Governor DeSantis: 

William Silvia was convicted of first-degree murder of his estranged wife, Patricia 
Silvia, and the attempted first-degree murder of Patricia's mother, Betty Woodard. 
On September 22, 2006, Silvia purchased a shotgun and went to his mother-in-law's 
home where Patricia was living. Patricia and her family were having a cook-out at 
the house, and after attempting to reconcile with Patricia, Silvia returned to his truck 
and retrieved his shotgun. Silvia shot Betty in the face and fatally shot Patricia in 
the head. Silvia was convicted of the first-degree murder of Patricia Silvia and the 
attempted murder of Betty Woodard. The jury recommended a death sentence by a 
vote of eleven to one for Patricia's murder. The Florida Supreme Court affirmed the 
conviction and death sentence on direct appeal. Silvia v. State, 60 So. 3d 959 (Fla. 
2011). 

In 2012, Silvia knowingly and voluntarily waived his postconviction proceedings and 
discharged his collateral counsel. Silvia v. State, 123 So. 3d 1148 (Fla. 2013) (table). 
On January 6, 2017, Silvia filed a motion to vacate his death sentence following the 
decisions in Hurst v. Florida, 577 U.S. 92 (2016), Hurst v. State, 202 So. 3d 40 (Fla. 
2016), and Perry v. State, 210 So. 3d 630 (Fla. 2016). The postconviction court granted 
Silvia's motion and vacated his death sentence. The State appealed and the Florida 
Supreme Court reversed the postconviction court's order granting Silvia a new 
penalty phase and reinstated his death sentence. State v. Silvia, 235 So. 3d 349 (Fla. 
2018). 

PL-01, The Capitol, Tallahassee, Florida 32399-1050, Telephone (850) 414-3300 Fax (850) 487-2564 



The record has been reviewed and there are no stays of execution issued by any court 
of competent jurisdiction in this cause. Based upon the above-referenced summary of 
litigation affirming the judgment and sentence of death imposed for first-degree 
murder, the record is legally sufficient to support the issuance of a death warrant. 
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IN AND FOR SEMINOLE COUNTY, FLORIDA 
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0 PROBATION VIOLATOR 

0 COMMUNITY CONTROL VIOLATOR CRIMINAL DIVISION 

STATE OF FLORIDA CASE NUMBER exocr 4fJ22A 

- vs -

VJ i \ \ 10.('0 

Defendant 

JUDGMENT 

The Defendant, 1JJ; l\ iOJYI G'-O-rcRs )1 Iv 1'a ,.Jc 

.. ·~ ... . • . . ··- .. 

, being personally b'efore this 

, his attorney of record, and having: Court represented by 1, C,et Uc\ 1· 0 0 / J_ Yl~~f\tt 
rn/2een tried and found guilt~ of the following crime(s) (Check Applicable 

Provision) D Entered a ptea·of guilty to the following crime(s) . 
D Enter.ad a plea of nolo contendere to the following crime(s) 
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and no cause having been shown why the Defendant should not be adjudicated guilty, IT IS ORDERED THAT the 
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• • Sentence Deferred 
Until Later Date 
(Check if Applicable) 

□ The Court hereby defers imposition of sentence until _________ _ 
(date) 

The Defendant in Open Court was advised of his right to appeal from this Judgment by filing notice of appeal with 
the Clerk of Court within thirty days following the date sentence is imposed or probation is ordered pursuant to this 
adjudication. The Defendant was also advised of his right to the assistance of counsel in taking said appeal at the 
expense of the State upon showing of indigency. 

FINGERPRINTS OF DEFENDANT 

1. R:Thumb 2. R. Index 3. R. Middle 4. R. Ring 5. R. Little 

6. 7. 8. 9. 10. 

Name and Title 

' ·::. Da°NE AND.ORDERED in Op~n Court at Seminole County, Florida, this__LQ__ day of ]u . ..,µ , 1'9-2tc ))r 
I HEREBY CERTIFY that the above and foregoing fingerprints are the fingerprints of the Defendant, lU ,· l \ i0.1'Yl 

yVQ_Y)t'O[) s·1\v ;a_ 
3
J(nd that they ;e-re placed thereon by said Defendant in my presence in Open Court this date. 

CERTIFIED COPY. GRANT MAL 
CLERK OF THE CIRCUIT COURT 
AND CO 
SE 

~:i,:,-•· 

~ 
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•-· r • ;. 

IN THE CIRCUIT .. COiJRT OF THE ,EIGHTEENTH JUDICIAL COUJ{T; 
-.i .b FOR SEM~OLE COUNTY, 'If RIDA 

cAsE No.: Ql!rc..f 4¥57.2Pt 

STATE OFfLORIDA .. 
vs.' . . . . / . 

. _-'.Nnb~M- ·: fv~ ~\_✓-(o...J~ ·: 
.. _,_:·+\~\c~ :_:_._ 

.,. 

ORDER OF COURT COSTS/FINE/RESTITUTION/.JlIDGMENT 
T· ~~.,_ . .,.·. ::_.> ••• ·. · .. :~· ·:' . -.····.: . :-- ·?. • .. . : •. ~. ,:· .. 
• The defei)diµit is order.eel to pay_the-Jollowing,siims if.checked: . 

.-:··.; : J . . . .. . ... ,, "\ ' : ,\: -~ . ':._. :_ •, :; . . •.• i ::• - • • .. 

." :, a. YQu;wm pay the following sums to the Clerk of the CQ\111, P.O. Box 850, Sanford, FL 32772: 
: >.: '>/'' ( ) • As a special condition qfJ>ro~ationf comm~ity' control. 

. .-. ( j .,$ • _ •:. •. -_ .. ·E™E·plti'sl;, . ·_ . .- ;._ atthe5%surchargerequired-byF.S.938.04; .. , 
.• • : Cy .:$50 C(;TF (C~~iiQ~~pensation.TF) (F.S. 938.03(1)). _ • ••• •••• ·-:·.-

. : l' • • ('1:. -~sp add1t1<?-nal court cost (F.S.938.05(1))! - ,'; 
• ,· .. ,(~ $JforCJT(F.S:938.0l)and$2CJE(F.S.938.15). - ;• . , .. 

•. •· 

-- • ~ • ) ~for CSTF (Crime Stopper~ TF) '(F.S. 938:06(1)). • _r:.,. -· 
•·. , ( ~ ~20 for CPTF (Crim~.Prevention i:.F.)(F.S. 7_75'.083(2)). ,_-_ ;< ,_-:· . • 

. •• "l 

·· (J{ $65 ad~itional court costs assessecl (F.Si-93~.~ 85(f)(a) !Ul.d Seminole Coµnty Ord. #2004:.37). 
•• • ( .) -$10/, '.. , Costs perAdministrative.Qrdef00-04S (i:nisdemeariors.only). · . • .. · .' -· 

( ) . $25.{$5 E¥S.TF, $6Q f9r B/$CIRTf;and ·$'SO. for fDLE (F,S, "938.07)> - .: • : • ,, . .. .. ·. ·. • 
( ) ___ .$1.Hor ¢aunty AJc9~o'ii.other··0rug·~biu,;e.~F (F'.S. 938.13 and Seminole Co1µ1ty"Ord. #94-lt:39-~ #20Q4~37Ji),. 

. . ( ),:, $1,01 ·ad~itionaf ~ourt·costs.for DCE:-s_Child AdvocacyTF (F-;S. 938:10(1))~::. . , , • • •.. 
: :> -~-:: (-.)' .$201 surcharge for Domest~c Violei1ce TF. (F.S. 938;08). : • -; '.. • : ' . · . • • • · ·' • 
:, ;..;;::· (J> $_(5 l.,su~hatg~ for,_Rap~· tdsis·J>i-o~."TF (F.S. 938.085).. ' <;:_::·. :>' _ _: . :.. • _,·: : • • . , 
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r~~\jl ~ :~o-Appl~_~ation Qfln'digency -F~_purs_uant to F.~;· 27.S2(2~a). • • _ • . • : .. · ~'- _:. : .. : 
•. -'''l~{ ) $1'00 add1bonal ~sessment f.or1Qperatmg TF Law.Enforfement (F.S. 93825). 

-·.' 

: (. ) $ • • • 'additi~n,ai fine f~r-CCTF (F.~. 775.0835(1), charges resulting in inj9ry_or death). ,. _ . . 
.' ( -~ ,$40c_ostas~sedagaiif~~on-prevailing-p • • -~~4&.2~R2f~(b). . :"_ ·_·,.,._ ,: .: . ~~,~~ .:··. ·· .• '.••jf ,. 

(V.L $ . . . . • •. \ ,l1.h • · . ,· • ~ •• w ., .. · . ff_\\:S,, 
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( ) -:Pay the suin of$ - : ••. _ detery.nin¢d,t~ ~ a reasonable_a:ttomefs fee for ~e se,-vi'ces rendered on_·bebalf •• i • • 
, .. of ~e. abo✓e-nanied r5eferidant throijgh .the date of enuy ofJhe:judgnient for Public .Peferidet's'·scirvices . 
• , ·,; ,(F.S.938.29), and the'stiin RU • ' I det~rmined:ti, :f;e-the ani.t>untof costs. exp1nded by the Clerk of • •. 

_;; the Cfrc\lit <:;ourt on·behalfJ>fthe Defend~t i~ the·~ve;styJed case. • • • . . ~ 

-ck· Tiie Co~rt furth;~ orders that -~~anne:~1orse; ~;er~ 
0

0f the Circuit c~urt; 301 N. p~ Avenuci; Sanford,".-:. 
• • - Florida.32]7 r~ 1243, 'on behalf of the State of Florida, recover from ~e defe11dant _afihe above .costs, i~ the 
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C. () fay$ : ,-·: inve~i~!_iv:fc9sts_to • • •• • (F.S.938.27(1:)). • 

' ;.-

Done and Ordered at Sanford, Seminole County,'~lorida, this__.._~-=-::=-

.• CR0305.068 
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'· ,. 

--state of f"lorida - -~EFENDANT V\)\\\){lry) h11rcrs 5ibio..J<cASE NO. a,pC(;'4'Q2,1.A- • 0BTS # ______ ..:.:..-_ 

SENTENCE 
(As fo Count _ _..Oc..::'L=-----' 

.. IT JS THE SENTENCE OF THE LAW: 
• 

• ( The °Defendant shall pay a fine of$ _____ -..J pursuant to F.S. 775.083, plus $ _______ as the 5% 

( 
J- surcharge required by F.S. 960.25. 

V") The Defendant is hereby committed to the custody of the Department of Corrections. 

( The Defendant is hereby committed to the custody of the Sheriff of Seminole County, Florida. 

) The Defendant is sentenced as a youthful offender in accor:dance with F.S. 958.04. 

TO BE IMPRISONED (check one; unmarked s~ctions are inapplicable) 

( ✓ For a term of Natural Life .. 

( . ) For a term of _________________ _ ~ 

( The SENTENCE IS SUSPENoro for a period of ___ ____ _ _ .subject to conditions set forth in this Order. 

{ ) Followed by a period of . on PROBATION/COMMUNITY CONTROL under the supervision of 
the Department of_Corrections accordiQg to the tenns and conditions of Probation/Community Control set forth in this Order. 

·Howe~er, after serving~ period.of ·' · imprisonment iii Department ofCorrections;,-the balance of • 
such sentence shall be suspended and the Defendant shall be placed on PROBATION/COMMUNITY CONTROL for a 

. • ·period of • ,.'· • • • • under the supen:ision of the Department of Corrections' according to ·ttie terms 
and conditions of Pi:obation/Community Control set forth in the Order. 

In· the ·event. the Defendant is ordered to serve additional split ·sentences, all incarceration portions shall be satisfied before the 
Defendant begins.service of the supervision terms. _ , .. . ,. . 

SPECIAL PROVISIONS 

By appropriate notation,-the. foliowing provisions apply to the sentence imposed in this section: 

. jAJL CREDIT • ( v5 It is further ordercil. that the ~efendant shall be allowed a total of ___,Pf:fJ ... ·~,q...· ___ __;,days 

PRISON CREDIT 

CONSECUTIVE . 
CONCURRENT i\S 
TO OTHER COUNTS 

PREVIOUS CREDIT 

RETENTION OF 
~ISDICTION 

CRjOI99.021 

TO 

( ) 

c-vf 

(" ) 

c~edit for time incarcerated befon? impositiop._ of this sentence. 

It is further ordei:ed that the 0efen~t be allowed credit for all time previously served on this 
count in the Dep~enrofCorrections prior to resentencing. 

It is further-~rdered that the sentence ~posed for~ count shall run [ 
concurrent with the ~entence set forth in·Count -~~------------..: 

] consecutive to [ /i 

Defendant is allowed ·credit for ____ days' county jail credit served between date of arrest 
, as a violator and date of rese_ntencing .. The Department of Corrections _shall apply original jail 
credit awarded and shall compute and apply credit for time served and unforfeited gain-time 
awarded.during prior service of case number/count number _____ ____ ___, 

( ) The court retains jurisdiction over the Defendant pursuant to s~tion 94'.7.16(4), Florida Statutes. 

Page_. ____ of ____ _ 

00058'7 
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State'of Florida 

~EfENDAN~'i'lu\\am -~ J\~\o._jt . CASE NO. OLQ ci46.2Th 
C ) , Defendant, having been convicted, or previously convicted, as defined iii .s. 943.325(10)(d), Florida 

Statutes, of .an offense(~) or an attempt of an offense(s) specified ins. 943.325(1)(b), Florida Statutes, 

. IS HEREBY ORDERED to. submit .. two blood· or other biological specimens as approved. by the Florida Department of 
Law' Enforcement (fi>LE) to a·testing ·' facility designated by FDLE or as otherwise directed by· the Florida Department of 
Correctio.ns. ThE! ordered specimens shall be sul;>mitted with"in • weeks of the date of this order . . 

t -:·. 

IT IS. FURTHER ORDERED, pursuant to s. 943. 325(11), Florida·· Statutes, in the event that .Def:endant fai,ls or 
refuses. to submi.t the'. specimens within_ ,;he time period ·specified in this· order, the ·Department of Corrections and/or 
any law enfqrcement agency, upori, the filing of an affidavit showing probabl~ cause, which shall·- consfst of a showing 
that Defendant failed or refused to submit the,ordered sp~cimens· wi.thin· the time period _specified in this order, is 
authorized to secure the ordered specimens. This authorization to ·•secure the orderea sp_ecimens, shal 1 include tak·i ng or 
·causing Defendant to be taken into custody for the purpose of secur.-ing the ordered -specimens . • . :.-.. ., . • ' • i 
CONSECUTIVE/CONCURRENT ~t i•!i further ordered that the c~mposit_e term.of all sentences. impo·sed for the·counts specified ­
(As to other· conviction~~ in this cirder1 shall run • ["] ·con.s.ecut.i.ve to -[:...], concurrent [ ] conterminous 

[ ] no·n-conterminous with __ .the fol~owing: . " 

( ) Any ac~ive sentence bei.ng served; ' 

( ) Spe~ifi c sentences: .. _ ______________ _______ _ 

- ----~·- ·~;, ________________________ __.:·'.•"" · 

. In the event t~e • above sentence J s ·to· ·the·• Depar.tment of !;:prrections; the. Sheriff of -Seminole County, Florida; 
is hereby ordered. and directed to de]ive.r the• Defendant to the Department ,of Corrections at the facility_ designated by­
the Depar7.t, together._ w~th _a .copy cifth-is Judgmen:_ an~' Sent-~n~e _and any. oth~r' document~ ·s_pectied by F~o,:1~f _st~t:ut_e: . • 

,( .) The Defeni:la1_1t tn Open . Court was. acjv1sed o~ his right to appeal from this Sentence by f1l1!'lg not1ce·_of 
appeal wit~in·:thir.W day_s from this date with t_he. Clerk of tliis· Court, and· the Defendant·'s rfght to 
.the,:assistan.ce ,of ·coun·sei in. taking· said appeal at the expense of the. State upon s_howing _of . fodi·gency. 

( v(·. Court·•·apl)?inte~. the Public Defender for ·ai,peal purposes . 
. . 

• ·_I_n imposing the above sentence, the Court further recommends __________ ______ __ _ 

( ) Restitution not or~ered. 

• 'DONE AND ORDERED in·Opeii Court at Sanford; Seminole County, '•Flo 
) I • • • I • :,' • ,• • .. 

. • • .• .• .•. · _ •. '.~ 
' .. . . 

. ,. 

JU 

r ~cknowledge receipt .of a _certified. copy of this ·0rder; ancl t the conditions haye ·oeen explained to· me. I will; 
within 72 hours, .report -to the Depart111ent· of Cprr~ctions, ,.Proba ion & Parole Dffjce, for further instruc:'tforis. 

DATE: _ _ ___ _ ____ _____ __ ___,,---------::::-::-:--:--::----------.,.,,-----------
PROBATIONER/COMMUNITY CONTROLEE 

INSTRUmO BY: _ _ _ ______________ _______ ______________ _ 

CRk0202 .021 

TD· 
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STATE OF FLORIDA, 

Plaintiff, 
vs. 

WILLIAM FRANCES SILVIA, JR., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
EIGHTEENTH JUDICIAL CIRCUIT 
IN AND FOR SEMINOLE COUNTY, 
FLORIDA 

CASE NO. 06-CF-4522-A 

MARYANNE MORSE 
Ctt,rk of Circuit CoUl'l . -· 

- --- -----------'' 

SENTENCING ORDER 

The Defendant, William Frances Silvia, Jr., was charged with Count I -

Premeditated Murder of Patricia Silvia and Count II - Attempted Premeditated Murder 

of Betty Woodard. The Defendant was tried by a jury before this court on June 4, 2008, 

through June 6, 2008. The jury found the Defendant guilty as charged. 

The penalty phase of the case was held before the same jury on July 17, 18 and 

21, 2008. On July 21, 2008, the same jury recommended by a vote of eleven to one 

that this court sentence the Defendant to death for the murder of Patricia Silvia. On 

November 10, 2008, the State and Defendant were permitted to present additional 

evidence to the court during a Spencer hearing 1. Final sentencing was set for today's 

date, January 28, 2009. 

Having heard the evidence presented in both the guilt and penalty phases of the 

trial, the additional evidence presented at the Spencer hearing, the legal arguments of 

1 Spencerv. State, 615 So.2d 688 (Fla. 1993). 
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counsel, and having reviewed the sentencing memoranda, both in favor of and in 

opposition to the death penalty, the court now considers and weighs the evidence 

presented as to the following aggravating and mitigating factors, both statutory and non­

statutory, and makes the following findings of fact and conclusions of law: 

AGGRAVATING FACTORS 

The Defendant was previously convicted of another capital felony or 
of a felony involving the . use or threat of violence to the person. 

In this case the Defendant has been contemporaneously found guilty of Count II­

Attempted Premeditated Murder of Betty Woodard, which can be considered as a prior 

violent felony for purposes of this aggravator. 2 This aggravating factor was established 

by the verdict finding the Defendant guilty of attempted murder of Betty Woodard. 3 

The evidence establishes that Betty Woodard was standing in front of her 

daughter, Patricia Silvia, at her carport door during a family gathering when the 

Defendant shot her in the face with a Mossberg Persuader 12 gauge shotgun. As a 

result, Betty Woodard lost her left eye and the top portion of her nose, and her jaw was 

shattered. She still has metal fragments in her face and has lost her sense of smell. At 

the time of trial, she had eight doctors attending to the medical problems she was 

suffering from her injuries. 

There is no evidence that Betty Woodard had done or said anything to the 

Defendant to aggravate or inflame the Defendant. There is no evidence to mitigate 

Defendant's attempted murder of Betty Woodard. 

2 See Lecroy v. State, 533 So.2d 750 (Fla. 1988); Correll v. State, 523 So.2d 562 (Fla. 1986). 
3 Buzia v. State, 926 So.2d 1203 (Fla. 2006) (jury's guilty verdict for attempted murder of victim's wife was 
a "conviction• for purposes of prior violent felony aggravator for murder of husband; adjudication was 
unnecessary). 
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This aggravating factor has been proven beyond a reasonable doubt and, 

because of the appalling injuries to Betty Woodward, is given great weight by the court. 

The Defendant knowingly created a great risk of death to many 
persons. 

To support a finding of this aggravator, the State must prove that the Defendant 

knowingly created a great risk of death to many persons. In Johnson v. State, 696 

So.2d 326, (Fla. 1997), the Florida Supreme Court established that "many persons" 

means four or more persons, other than the victim. 

On the evening of September 22, 2006, at approximately 9:20 p.m .. the 

Woodard family was having a cookout at their home located at 2536 Zelina Point, 

Seminole County, Florida. The Woodard home is owned by Patrick and Betty 

Woodard, Patricia Silvia's step-father and mother. In addition to Patrick and Betty 

Woodard, Patricia Silvia and her minor children, Ross Shadron and Rachel Shadron, 

were present at the cookout. Also present at the cookout were Jerome Woodard, 

Patrick Woodard's brother; Robin McIntyre, Patricia Silvia's sister who suffers from 

Down Syndrome; and Beth Parker and Doug Caldwell, family friends. Not counting the 

murder victim, the evidence is sufficient to establish that Betty Woodard, Patrick 

Woodard, Ross Shadron, Rachel $hadron, Jerome Woodard and Robin McIntyre were 

knowingly put in great risk of death by the Defendant. 

Betty Woodard was in great risk of death when the Defendant shot her in the 

face. On the evening of the family cookout, Betty Woodard was sitting in her carport 

and talking with Patricia Silvia, her daughter, Rachel Shadron, her granddaughter, and 

Jerome Woodard, her brother-in-law. The ·oefendant showed up that evening and 
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spoke briefly with Patricia. He then turned around and walked away. Betty Woodard 

thought he had left. Both she and Patricia then went inside the house. 

Betty Woodard told her husband that the Defendant was at their house. She 

was inside the home when she thought she heard firecracJ<ers. At that time, Patricia 

Woodard was in the kitchen getting ice tea out of the refrigerator. As Betty walked past 

Patricia, she asked Patricia if she was okay and if she was coming back outside. 

Patricia told her mother that she would be back outside in a minute. Betty Woodard 

opened the door to the carport and saw a flash of light. She fell forward into the carport 

and woke up lying in a pool of blood. Three shotgun pellets were later removed from 

her left eye. The Defendant knowingly created a great risk of death to Betty Woodard. 

Patrick Woodard was put in great risk of death by the Defendant. On the 

evening of the cookout, Patrick Woodard was in the master bedroom talking with Beth 

Parker when his wife came to the master bedroom door and told him the Defendant 

was at their home. Betty asked him to come outside. Patrick Woodard continued 

talking with Beth Parker until he heard gunshots. Later it was discovered that one of 

the shotgun pellets went through the kitchen wall into the master bedroom. 

By the time Patrick Woodard entered the kitchen, he saw Patricia Silvia lying on 

the kitchen floor in front of the refrigerator. Then, looking through the open carport 

door, he saw his wife lying on the ground in the carport bleeding. While looking into the 

carport, Patrick Woodard saw the Defendant looking directly at him. He then saw the 

Defendant pump his shotgun and point the shotgun at him to shoot him in his chest. 

Patrick Woodard stepped over Patricia Silvia and shut the door to the carport so he 

would not be shot in the chest. 
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Patrick Woodard held the carport door closed, waited for the Defendant to leave 

and then opened the carport door to attend to his wife. After all the shooting, the 

carport door, which was solid wood, had both buck shot and bird shot in it. The 

Defendant knowingly created a great risk of death to Patrick Woodard. 

Ross Shadron was put in great risk of death by the Defendant. Ross Shadron, 

Patricia Silvia's son, was twelve years old at the time of the family gathering. He was 

inside the home watching television when he heard gunshots. He ran towards the 

carport door. He saw smoke everywhere. He was looking for his sister, Rachel. He 

saw his mother standing beside him and saw her fall in front of him. Ross Shadron was 

standing close to his mother when she was shot. The shotgun pellets that hit his 

Mother and the refrigerator and kitchen cabinets could have killed Ross $hadron. The 

Defendant knowingly created a great risk of death to Ross Shadron. 

Rachel $hadron was put in great risk of death by the Defendant. Rachel 

Shadron, Patricia Silvia's daughter, was fifteen years old at the time of the family 

gathering. She was in the carport with her mother, her grandmother, her aunt Robin 

McIntyre, Jerome Woodard, and Doug Caldwell when the Defendant arrived at the 

Woodard home. 

Betty Woodward was sitting next to Patricia Silvia when the Defendant walked up 

to the carport. He stood there for a moment, then Rachel asked him what he wanted. 

The Defendant said that he needed to speak with her mother. Patricia Silvia.walked out 

to the edge of the carport to where the Defendant was standing and spoke with him 

briefly, then she returned to the carport. As Patricia was walking away from the 

Defendant, Rachel Shadron heard the Defendant tell her mother that she would be 
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sorry. The Defendant then walked away from the Woodward's home toward the street. 

He had parked his truck at the end of the street. 

Rachel was talking in the carport and did not notice the Defendant again until 

she heard gun shots. She looked to see what was happening and saw the Defendant 

standing at the edge of the carport and pointing his shotgun at her. The shotgun was 

approximately one foot away from her. Suddenly, she was pushed down from behind 

and fell onto the carport floor.4 She then crawled inside the house to find her brother. 

As she was crawling through the carport door into the house, and heading for the 

bathroom, she continued to hear gunshots. As she crawled through the kitchen, she 

saw her mother on the floor in front of the refrigerator and her grandfather holding the 

carport door shut. The Defendant knowingly created a great risk of death to Rachel 

Shadron. 

Jerome Woodard was in great risk of death when he was standing at the edge of 

the Woodard's carport and the Defendant began firing his shotgun. The Woodard's 

carport is a one car carport. He hit the ground as the Defendant fired his second shot 

and did not get up because he feared for his life. The crime scene drawing and photos 

show pellets struck the front of the Ford Contour he had hid behind and the carport 

column near him. He was lying on the floor of the carport between the front and rear 

tires of the Ford Contour as the Defendant continued to shoot. Jerome Woodard 

4 Rachel Shadron thought it was her mother behind her who pushed her down but she did not testify that 
she actually saw who pushed her to the ground. The evidence in the case establishes that Patricia 
Silvia was in the kitchen when the Defendant was in the carport shooting. While Patricia Silvia could not 
have been the person who pushed Rachel to the ground, the court finds that someone in the carport 
pushed Rachel to the ground when the Defendant pointed his shotgun at her. Obviously, when the 
Defendant was in the carport shooting, chaos occurred. 

6 
000570 
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heard seven shots in total and saw the Defendant walk away before he got up. The 

Defendant knowingly created a great risk of death to Jerome Woodard. 

Robin McIntyre was in great risk of death as she was also in the carport when 

the shooting started. After the shooting started but before Patrick Woodard shut the 

carport door, she entered the home through the carport door. Robin McIntyre suffers 

from Down Syndrome and did not testify. The Defendant knowingly created a great risk 

of death to Robin McIntyre. 

The physical evidence, photographs and testimony of crime scene technicians 

establish the Defendant fired seven shots from a 12 gauge shotgun at the Woodard's 

home on September 22, 2006. The shots impacted areas on the left front quarter panel 

of the Ford Contour in the driveway, the carport column on the other side of the Ford, 

the carport door leading into the kichen, the refrigerator and cabinets in the kitchen, and 

the master bedroom wall. 

This aggravating factor has been proven beyond a reasonable doubt and is 

given great weight by the court. 

The capital felony was a homicide and was committed in a cold, 
calculated, and premeditated manner without any pretense of moral 
or legal justification. 

To establish this aggravator, the State must prove beyond a reasonable doubt 

that (1) the murder was the product of cool and calm reflection and not an act prompted 

by emotional frenzy, panic, or a fit of rage, (2) the defendant had a careful plan or 

prearranged design to commit murder before the killing, (3) the defendant exhibited 

heightened premeditation, and (4) the defendant had no pretense of legal or moral 

justification. Jackson v. State, 704 So.2d 500 (Fla. 1997), Nelson v. State, 748 So.2d 
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237 (Fla. 1999) and Sereci v. Moore, 825 So.2d 882 (Fla. 2002). The court 

incorporates the findings and conclusions from the two prior aggravators into this 

aggravator. 

The evidence is sufficient to establish that the murder of Patricia Silvia was the 

product of cool and calm reflection by the Defendant and not prompted by emotional 

frenzy, panic, or a fit of rage. The Defendant and Patricia Silvia were married in 2002. 

In July of 2006, Patricia Silvia separated from the Defendant and she and her two minor 

children, Ross and Rachel Shadron, moved in with Betty and Patrick Woodard at their 

Zelina Point home. From the date of the separation until the evening of September 22, 

2006, the Defendant came by the Woodard's home several times and called on the 

phone to talk to Patricia Silvia, seeking to reconcile with her. Patricia Silvia was not 

receptive to the Defendant's attempts to reconcile. 

On September 22, 2006, at approximately 3:50 p.m., the Defendant purchased a 

12 gauge Mossberg Persuader shotgun from Shoot Straight 11.5 The surveillance video 

from Shoot Straight II shows the Defendant looking at the guns in the store, speaking 

with the store clerk, selecting the 12 gauge Mossberg Persuader shotgun, purchasing 

the shotgun and leaving the store with the shotgun.6 This video is important because it 

shows the Defendant on the day of the murder calmly participating in a routine 

transaction. The Defendant exhibited no bizarre, agitated, frenzied or panicked 

behavior. The Defendant was calm the entire time he was at Shoot Straight II. He then 

went to Al's Army Navy where he purchased four individual boxes of shells, including 

both bird and buck shot. 

5 State's Exhibit 101. 
6 State's Exhibit 100 . 
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The Defendant rented a hotel room at the Regency Inn on Highway 17-92 in 

Fern Park that same afternoon and purchased a six-pack of beer at the nearby Winn­

Dixie at 6:09 p.m.7 Approximately five and a half hours after purchasing the shotgun, 

the Defendant drove to the Woodard's home with the shotgun and ammunition in his 

truck. 

Later that evening the Defendant went to the Woodward's home to give Patricia 

Silvia one last chance to reconcile with him, and, if she refused, to kilt her. When 

Patricia Silvia walked away from the Defendant after briefly speaking with him, Rachel 

Shadron heard the Defendant tell her mother, "You will be sorry." The Defendant 

walked back to his truck, got his shotgun, and, as he walked back to the Woodard's 

house, commenced shooting. The first shot was fired into the air and the next six shots 

were fired into the Woodard's carport and house. After firing seven rounds and killing 

Patricia Silvia, the Defendant walked back to his truck and drove away. 

There is no evidence that the Defendant was intoxicated at the time of the 

murder or at anytime on September 22, 2006. There is no evidence that the murder of 

Patricia Silvia, or any of Defendant's conduct on September 22, 2006, was prompted by 

emotional frenzy, panic, or a fit of rage. 

The Defendant was arrested in the early morning hours of September 23, 2006. 

The Defendant asked Sergeant Hardesty, the law enforcement officer driving him to the 

jail, if he was married. Sergeant Hardesty said, "Yes." The Defendant then stated, 

''That's the reason I'm in this situation. My wife spent all my money. I placed the 

7 State's Exhibit 87 . 

Certified Copy -
Clerk of the Circuit • 
Seminole County, 

-:::;;:;2~~~~~".;J 

9 000573 

Seminole County Clerk of the Circuit Court and Comptroller 

eCertified at 07/17/2023 15:57:52 -04:00 

eCertified Id: 21CE-64GB-54EQ 

Page 9 of 20 



checking account in her name. She started re-dating her ex-husband. That is the 

reason I shot her. "8 Sergeant Hardesty described the Defendant as lacking any type of 

emotion during his arrest and transport to jail. The evidence supports the "cold" 

element of the CCP aggravator. 

The evidence is sufficient to establish that the Defendant had a careful plan or 

prearranged design to commit murder before the killing. Approximately five and a half 

hours before killing Patricia Silvia, the Defendant armed himself by purchasing the 

shotgun and shells used to kill her. He put the shotgun and shells in his truck when he 

went to the Woodard's house that evening. The Defendant's plan was to give Patricia 

Silvia one last chance to reconcile with him and, if she refused, to kill her. 

When Patricia Silvia walked away from him that evening, Rachel heard the 

Defendant say to her mother, "You will be sorry." He walked back to his truck. The 

Defendant could have gotten into his truck and driven away. No one followed the 

Defendant when he left the Woodard's home. Instead, the Defendant calmly continued 

to carry out his plan to kill. The Defendant got his shotgun and walked back 

approximately one hundred feet to the carport, shooting as he walked, until he had 

a clear shot of Patricia Silvia. Then he shot her in the head. 

The Defendant gave the mental health experts in this case different reasons for 

purchasing the shotgun on September 22, 2006. At first, the Defendant reported that 

he bought it for his own safety. He was sleeping in his truck and he said he needed the 

shotgun to protect himself. The Defendant had been homeless for some tfme prior to 

September 22, 2006. Then, he said he was afraid of the Woodard family. Yet, the 

8 The Defendant's statement is not verbatim . 
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Defendant did not take the shotgun with him the first time he went to the Woodard's 

home. At some point, he reported he was afraid of Patricia Silvia's ex~husband. Lastly, 

he told Dr. Buffington that he bought the shotgun to commit suicide.9 Neither Dr. Day 

nor Dr. Danziger found the Defendant suicidal. The court rejects the Defendant's 

inconsistent statements as to why he purchased the shotgun and finds the Defendant 

purchased the shotgun to kill Patricia Silvia. 

Patricia Silvia's murder was neither spontaneous, nor impulsive. The killing of 

Patricia Silvia was carried out as a matter of course, consistent with the Defendant's 

careful plan. The evidence supports the "calculated" element of the CCP aggravator. 

The evidence is sufficient to establish that the Defendant exhibited a heightened 

premeditation. The "heightened premeditation" required by the CCP aggravator is more 

than what is required to prove first degree, premeditated murder. The Florida Supreme 

Court has found the heightened premeditation required for this aggravator when a 

Defendant has the opportunity to leave the crime scene and not commit the murder but, 

instead, commits the murder. See Buzia v. State, 926 So.2d 1203 (Fla. 2006). 

The Defendants actions rise to the level of "heightened premeditationn because 

after speaking with Patricia Silvia, the Defendant had the opportunity to leave the 

Woodard's house, get into his truck, drive away, and not commit the murder; instead, 

he used the time to arm himself, return to the Woodard's house, and commit the 

murder. 

9 The court questions the purchase of four boxes of shells if the goal is suicide. 
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Additionally, the time lapse that occurred between the time the Defendant armed 

himself and the time he shot Patricia Silvia allowed the Defendant to reflect upon his 

criminal conduct and to change his mind. Each time the Defendant fired his shotgun, 

he had to pump the shotgun. The Defendant shot at least four times before he shot at 

Patricia Silvia in the Woodard's kitchen. The Defendant used this time to perfect his 

plan and ruthlessly get closer to Patricia Silvia so he could kill her. 

The Defendant's actions reflect a deliberate and conscious choice to commit 

murder. The Defendant's actions rise to the level of deliberate ruthlessness and 

support the "heightened premeditation" element of the CCP aggravator. 

The evidence is sufficient to establish that the Defendant had no pretense of any 

legal or moral justification. No evidence of any moral or legal justification for the murder 

was presented and none was argued. 

The Defendant has been diagnosed by Dr. Danziger with a chronic personality 

disorder not otherwise specified (NOS), with characteristics that include paranoid, anti­

social and schizoid components, and with chronic alcohol dependence. However, the 

evidence establishes that the Defendant had the ability to engage in cool and calm 

reflection, make a careful plan to commit the murder and exhibit the required 

heightened premeditation. Dr. Day testified that the Defendant had the mental capacity 

to commit the murder in a cold, calculated and premeditated -fashion and the court 

accepts her testimony as being credible. See Evans v. State, 800 So.2d 182 (Fla. 

2001). 
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The court finds that each of the elements of the CCP aggravator has been 

proven beyond a reasonable doubt and the court gives great weight to the CCP 

aggravator. 

MITIGATING CIRCUMSTANCES 10 

1. The Defendant suffered from extreme emotional distress at the 
time of the killing. 

The evidence in this case clearly establishes that the Defendant was not 

suffering from extreme emotional distress at the time of the killing. The defense 

presented the testimony of Dr. Deborah Day, a licensed psychologist, during the 

penalty phase. Dr. Day met with the Defendant five times between December of 2006 

and the trial for a total of approximately eight hours of interviews, reviewed and 

performed psychological testing on the Defendant, reviewed records given to her by 

defense counsel and obtained by her, and interviewed family members. 

Dr. Day diagnosed the Defendant with a chronic personality disorder NOS with a 

combination of anti-social, schizoid and paranoid features. Dr. Day also diagnosed the 

Defendant with a delusional disorder and substance dependency. Or. Day opined that 

the Defendant was not under an extreme mental or emotional disturbance at the time of 

the murder. 

At the Spencer hearing, the defense presented the testimony of Dr. Daniel 

Buffington, a forensic pharmacologist, regarding the Defendant's mental and emotional 

state leading up to and including the murder. Dr. Buffington saw the Defendant one 

10 The court uses the mitigating circumstances contained in Defendant's Sentencing Memorandum. 
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time for approximately two hours on October 17, 2008, three months after the penalty 

phase. Dr. Buffington reviewed the documents provided to him by defense counsel. 11 

Or. Buffington testified that the day of the murder was a peak emotional day for 

the Defendant and opined that the Defendant was suffering from extreme emotional 

stress at the time of the murder. The defense experts disagree as to the existence of 

the extreme emotional disturbance mitigator. Based on the court's review of all the 

evidence, the court accepts the opinion of Dr. Day as credible and finds the Defendant 

was not suffering from an extreme mental or emotional disturbance leading up to and at 

the time of the murder. 

While it is clear the Defendant was not suffering from extreme emotional 

disturbance, the Defendant was emotionally disturbed by the fact that he had lost his 

job on September 22, 2006. He was already homeless and living out of his truck when 

he was fired from his job. 12 His employer had allowed him to park his truck near his 

place of employment at night and he was sleeping in his truck. Losing his job meant 

that he no longer had a place to park his truck in the evenings. 

Additionally, the Defendant was disturbed that his marriage was dissolving. He 

and his wife had been separated since July of 2006, when she left him and moved in 

with her family at the Zelina Point home. He repeatedly attempted to reconcile the 

marriage. Patricia Silvia was not receptive to any of the Defendant's attempts to 

reconcile. 

11 Defendant's Exhibit 1, Spencer hearing. 
12 The Defendant had entered a plea to a grand theft in Tampa. When he applied for an apartment, the 

apartment complex management did a background check and discovered the grand theft. He lost the 
apartment. Later, his employer found out about the grand theft and fired him. 
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The court finds the Defendant was emotionally distressed by the loss of job and 

homelessness and the fact that his marriage was dissolving. The court gives this 

mitigator little weight. 

2. The Defendant's ability to conform his behavior to the 
requirements of the law was substantially impaired at the time 
of the killing. 

The defense expert at the penalty phase, Dr. Day, opined that the Defendant's 

capacity to appreciate the criminality of his conduct and to conform his conduct to the 

requirements of the law were not "substantially" impaired; although, Or. Day did testify 

that they were impaired based on the Defendant's severe personality disorder, his 

impulsivity, his drinking alcohol and his false beliefs. 

The defense expert at the Spencer hearing, Dr. Buffington, relied upon the 

diagnoses made by Dr. Day and Dr. Danziger.13 Dr. Buffington testified that the 

Defendant's symptoms at the time of the murder were consistent with an alcohol related 

blackout, fragmented in nature. Dr. Day testified that she had no explanation for the 

Defendant to have had a blackout at the time of the murder. Dr. Danziger did not 

believe that the Defendant had an alcohol related blackout at the time of the murder. 

The court rejects Dr. Buffington's testimony that the Defendant experienced an alcohol 

related blackout at the time of the murder and Dr. Day's testimony that it was a 

dissociative episode. The court accepts the testimony of Dr. Danziger as credible. 

The Defendant told Dr. Buffington that he was having suicidal thoughts on 

13 Dr. Buffington mischaracterized the diagnosis of Dr. Danziger as being consistent with Dr. Day's 
diagnosis of the Defendant when, in fact, they were different. Dr. Danziger did not diagnose the 
Defendant with a delusional disorder. 
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September 22, 2006, and that is why he bought the shotgun. Neither Dr. Day nor Dr. 

Danziger found the Defendant suicidal during the time leading up to and including 

September 22, 2006. The Defendant's IQ of 107 is in the average range. There is no 

evidence of the Defendant having _any brain damage. The court finds the Defendant 

purchased the shotgun to kill his wife. 

The court accepts the opinion of Dr. Day and finds that the Defendant's capacity 

to appreciate the criminality of his conduct and to conform his conduct to the 

requirements of law were not "substantially" impaired. Based on the Defendant's 

chronic personality disorder NOS and chronic alcohol dependence as testified to by Dr. 

Danziger, the court finds the Defendant's ability to conform his behavior to the 

requirements of law was impaired, though not substantially, and assigns this mitigator 

moderate weight. 

3. The Defendant suffered from significant psychological 
disorders at the time of the killing, including a personality 
disorder NOS with paranoid, delusional and anti-social 
features. 

Dr. Day diagnosed the Defendant with a chronic personality disorder not 

otherwise specified (NOS) with a combination of anti-social, schizoid and paranoid 

features. Dr. Day also diagnosed the Defendant with a delusional disorder and 

substance dependency. 

Dr. Danziger diagnosed the Defendant with a chronic personality disorder NOS, 

but he diagnosed the Defendant with anti-social and paranoid features. He opined that 

a schizoid feature is also possible and did not disagree with Dr. Day's diagnosis as to 

the schizoid feature. Dr. Danziger disagreed with Dr. Day that the Defendant had a 

Certified Copy -
Clerk of the Circuit C 
Semioole County, 

16 000580 

Seminole County Clerk of the Circuit Court and Comptroller 

eCertified at 07/17/2023 15:57:52 -04:00 

eCertified Id: 21CE-64GB-54EQ 

Page 16 of 20 



delusional disorder of any type because the delusional component of his personality 

was not prominent enough. Dr. Danziger testified that any paranoid thoughts the 

Defendant may have had could have been the natural result of the Defendant being 

high on alcohol or marijuana. The court finds Dr. Danziger's diagnosis of the Defendant 

as credible. 

The court does not find this mitigator to have been established by the evidence; 

however, the court does find that the Defendant had a chronic personality disorder NOS 

with paranoid, anti-social and schizoid features and alcohol dependence as testified to 

by Dr. Danziger and assigns this mitigator moderate weight. 

4. The Defendant suffered from alcohol dependence at the time 
of the killing. 

The Defendant reported a long history of drinking alcohol and smoking marijuana 

to all the experts. At some point in time he began to abuse both substances. Both Dr. 

Day and Or. Danziger diagnosed the Defendant as alcohol dependent. As discussed 

above, the court rejects the defense theory that the Defendant experienced an alcoholic 

related blackout at the time of the murder.14 

All of the doctors Who testified in this case agreed that the Defendant was not 

intoxicated on September 22, 2006.15 On September 22, 2006, the Defendant 

purchased the shotgun at approximately 3:50 p.m., purchased a six pack of beer at 

6:09 p.m., killed Patricia Silvia at approximately 9:20 p.m., and purchased a six pack of 

14 The court incorporates its findings and conclusions from the second mitigator into this mitigator. 
15 Mahn v. State, 714 So.2d 391 (Fla. 1998). (not being under the influence of drugs or alcohol at the 

time of the offense is not the standard for determining whether long term substance abuse is 
mitigating). 
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beer at 10:02 p.m.16 The Defendant had consumed, at the most, one six pack of beer 

from 6:09 p.m. until 9:20 p.m., the approximate time of the murder. Dr. Day testified 

that a six pack of beer was not much alcohol for the Defendant. 

While it is uncontroverted the Defendant was not intoxicated at the time of the 

murder, the Defendant does not have to be intoxicated to be impaired by his chronic 

alcohol dependence. This mitigator has been established and is given moderate weight 

by the court. 

5. The Defendant had previously been diagnosed with a schizoid 
or schizophreniform disorder as a teenager while he was 
hospitalized for mental treatment. 

The evidence establishes that the Defendant had been diagnosed with a 

schizoid or schizophreniforrn disorder as a teenage while he was hospitalized for 

mental treatment. Dr. Day diagnosed the Defendant with schizoid features in his 

personality disorder NOS. Dr. Danziger did not disagree that the Defendant had 

schizoid features in his personality disorder NOS. 

However, neither Dr. Day nor Dr. Danziger ever diagnosed the Defendant with a 

schizoid disorder or a schizophreniform disorder. In fact, Dr. Danziger, whose 

diagnosis the court accepts, did not diagnose the Defendant with any psychotic mental 

illness but only with a personality disorder NOS and alcohol dependence. 

While this mitigator has been established, the court assigns this mitigator little 

weight. 

16 State's Exhibit 87 
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6. The Defendant grew up in a dysfunctional family setting where 
there was domestic violence. 

The Defendant grew up in a home where his mother and father verbally and 

physically fought. The police were called to the home once for domestic violence. No 

one was ever hospitalized as a result of the fighting. The father began physically 

abusing the Defendant at age thirteen and this continued for several years. The 

Defendant said the physical abuse consisted of the father hitting him with a leather belt 

or with his fist. 

As a child the Defendant witnessed domestic violence between his parents and 

as a teenager was physically abused by his father, which constitutes child abuse. This 

mitigating circumstance has been established and is given little weight by the court. 

CONCLUSION 

Having reviewed and weighed all of the aggravating and mitigation 

circumstances and having considered the nature and quality of each, the court finds 

that the aggravating circumstances far outweigh the mitigating circumstances for the 

murder of Patricia Silvia. Accordingly, 

IT IS THE JUDGMENT OF THIS COURT: 

1. For the murder of Patricia Silvia, the Defendant, William Frances Silvia, 

Jr., is sentenced to be put to death in the manner prescribed by law. 

2. For the attempted murder of Betty Woodard, the Defendant, William 

Frances Silvia, Jr., is sentenced to serve a term of imprisonment in the Department of 

Corrections for the rest of his natural life. 
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3. These sentences are to run concurrent with each other and the Defendant 

is given credit for 858 days time served on each count. 

4. The Clerk is directed to assess the statutory costs and enter judgment 

accordingly. 

5. The Defendant is advised that the judgment and sentences in this case 

will automatically be appealed to the Supreme Court of Florida and the Public Defender 

of the Seventh Judicial Circuit is appointed for the purpose of representing the 

Defendant on appeal. 

ORDERED in Sanford, Seminole County, Florida, this 28th day of January, 2009. 
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DEATH WARRANT 
STATE OF FLORIDA 

WHEREAS, WILLIAM FRANCES SILVIA, JR., on or about the 22nd day of 

September, 2006, murdered PATRICIA SILVIA; and 

WHEREAS, WILLIAM FRANCES SILVIA, JR., on the 6th day of June, 2008, was 

convicted of first degree murder and, on the 28th day of January, 2009, was sentenced to 

death for the murder of PATRICIA SILVIA; and 

WHEREAS, on the 7th day of April, 2011, the Supreme Court of Florida affirmed the 

conviction and death sentence of WILLIAM FRANCES SILVIA, JR.; and 

WHEREAS, on the 11th day of September, 2013, the Supreme Court of Florida 

affirmed the trial court order discharging WILLIAM FRANCES SILVIA, JR.'s postconviction 

counsel and dismissing his postconviction proceedings based upon his waiver of the same; 

and 

WHEREAS, on the 18th day of March, 2024, the United States District Court for the 

Middle District of Florida dismissed WILLIAM FRANCES SILVIA, JR.'s Amended Motion to 

Appoint Federal Habeas Counsel Pursuant to U.S.C. § 3599(a)(2); and 

WHEREAS, further postconviction motions and petitions filed by WILLIAM 

FRANCES SIL VIA, JR. have been denied and the denials affirmed on appeal; and 

WHEREAS, executive clemency for WILLIAM FRANCES SILVIA, JR., as authorized 

by Article IV, Section 8(a), of the Florida Constitution, was considered pursuant to the Rules 

of Executive Clemency, and it has been determined that executive clemency is not 

appropriate; and 

WHEREAS, attached hereto is a certified copy of the record of the conviction and 

sentence pursuant to section 922.052, Florida Statutes. 



NOW, THEREFORE, I, RON DESANTIS, as Governor of the State of Florida and 

pursuant to the authority and responsibility vested in me by the Constitution and Laws of 

Florida, do hereby issue this warrant, directing the Warden of the Florida State Prison to 

cause the sentence of death to be executed upon WILLIAM FRANCES SILVIA, JR., in 

accordance with the provisions of the Laws of the State of Florida. 

ATTEST: 

IN TESTIMONY WHEREOF, I have 
hereunto set my hand and caused the 
Great Seal of the State of Florida to be 
affixed at Tallahassee, this 17th day of 
July, 2026. 

( GOVERNOR 

r 
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0 



          
No. _____ 

 

 
 

IN THE  
 

Supreme Court of the United States 
_________________________________________________________________________ 

 

WILLIAM FRANCES SILVIA 
 

Petitioner, 
 

v. 
 

STATE OF FLORIDA, 
 

Respondent. 
_________________________________________________________________________ 

 
 

On Petition for a Writ of Certiorari to the Supreme Court of Florida 
 
 

APPENDIX TO THE PETITION FOR A WRIT OF CERTIORARI 
 
 

 

THIS IS A CAPITAL CASE 
WITH AN EXECUTION SCHEDULED FOR 
TUESDAY AUGUST 18, 2026 AT 6:00 P.M. 

 
 

 
 

APPENDIX E 
 

Warrant Packet for Dominick Anthony Occhicone 
 



Warden Randall Polk 
Florida State Prison 
7819 N.W. 228th Street 
Raiford, Florida 32036-1000 

RON DESANTIS 
GOVERNOR 

June 26, 2026 

Re: Execution Date for Dominick Anthony Occhicone, Jr., DC# 226426 

Dear Warden Polk: 

Enclosed is the death warrant that I signed to carry out the sentence for Dominick 
Anthony Occhicone, Jr., as well as certified copies of his judgment and sentence. I have 
designated the week beginning at 12:00 noon on Tuesday, July 28, 2026, through 12:00 
noon on Tuesday, August 4, 2026, for the execution. I have been advised that you have 
set the date and time of execution for Tuesday, July 28 at 6:00 p.m. 

This letter is incorporated into and made a part of the death warrant identified 
above. 

Sincerely, 

Governor 

Enclosures 
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Warden Randall Polk 
June 26, 2026 
Page2 

cc: 

Honorable Carlos G. Muniz 
Chief Justice 
Supreme Court of Florida 
500 S. Duval Street 
Tallahassee, Florida 32399 

Honorable Shawn Crane 
Chief Judge, 6th Judicial Circuit 
7530 Little Rd. 
New Port Richey, Florida 34654 

Secretary Ricky Dixon 
Department of Corrections 
501 S. Calhoun Street 
Tallahassee, Florida 32399-2500 

Marilyn Muir 
Associate Deputy Attorney General 
Office of the Attorney General 
The Capitol, FL-01 
Tallahassee, Florida 32300-0001 

Eric Pinkard 
Capital Collateral Regional Counsel 
12973 N. Telecom Parkway 
Temple Terrace, Florida 33637 

Office of Executive Clemency 
4070 Esplanade Way 
Building C, Room 229 
Tallahassee, Florida 32399-2450 

Dominick Anthony Occhicone, Jr., DC# 
226426 
Union Correctional Institution 
7819 N.W. 228th Street 
Raiford, Florida 32083 



The Honorable Ron DeSantis 
Governor 
The Capitol 

STATE OF FLORIDA 

JAMES UTHMEIER 
ATTORNEY GENERAL 

June 26, 2026 

Tallahassee, Florida 32399-0001 

RE: Dominick Anthony Occhicone, Jr. 

Dear Governor DeSantis: 

Raymond and Martha Artzner were Dominick Occhicone's former girlfriend's 
parents. In the early morning hours of June 10, 1986, Occhicone went to the Artzners' 
home where his former girlfriend was living with her child. He awakened his former 
girlfriend by knocking on her bedroom's sliding glass door. The woman refused to talk 
with Occhicone and she threatened to call the police, so he left. Occhicone returned 
shortly after, armed with a handgun. He cut the telephone lines to the home and 
roused the household. When Raymond Artzner confronted Occhicone outside the 
home, Occhicone shot and killed him. The woman and her child managed to flee while 
Occhicone was breaking into the home through a locked door. Once inside, Occhicone 
fatally shot Martha Artzner four times. A jury found Occhicone guilty of two counts 
of first-degree murder and recommended death for each count. The trial court 
sentenced Occhicone to life imprisonment for killing Raymond Artzner and to death 
for killing Martha Artzner. The Florida Supreme Court affirmed Occhicone's 
judgment and death sentence on direct appeal, and the United States Supreme Court 
denied certiorari review. Occhicone v. State, 570 So. 2d 902, 904 (Fla. 1990) cert. 
denied, 500 U.S. 938 (1991). 

In the decades that followed, Occhicone engaged in unsuccessful litigation in state 
and federal courts. See Occhicone v. Singletary, 618 So. 2d 730 (Fla. 1993) (denying 
state habeas corpus petition); Occhicone v. State, 768 So. 2d 1037 (Fla. 2000) 
(affirming the denial of Occhicone's initial state postconviction motion); Occhicone v. 
Moore, No. 8:0l-cv-2136, 2005 WL 1073936 (M.D. Fla. Mar. 31, 2005) (denying federal 

PL-01, The Capitol, Tallahassee, Florida 32399-1050, Telephone (850) 414-3300 Fax (850) 487-2564 



habeas corpus petition), aff'd, Occhicone v. Crosby, 455 F.3d 1306 (11th Cir. 2006), 
cert. denied, Occhicone v. McDonough, 549 U.S. 1122 (2007); Occhicone v. State, 235 
So. 3d 299 (Fla.) (affirming denial of successive postconviction motion), cert. denied, 
586 U.S. 863 (2018). 

The record has been reviewed and there are no stays of execution issued by any court 
of competent jurisdiction in this cause. Based upon the above-referenced summary of 
litigation affirming the judgment and sentence of death imposed for first-degree 
murder, the record is legally sufficient to support the issuance of a death warrant. 

?;~ 
Attorney General 
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□ The Defandant la hereby committed to the cuetody of -the She~ of • County, Florida 

(Name of local C0111Ctlonl euthottty lo be· lnHlled "' prfntlnfl, N other fNn Sherllf) 

T.o be lmprlaoned (check one: unmarked aectlona are Inapplicable)' 1674 
□ For a term ot- Natural Life 

Xta< For a term of I JFE wjthgnt e-Jl-gjbjl.j-ty for parole for 25 years 
□ For an Indeterminate period: of e months to ____ years. 

If •ap11t" aentence 
-complete either of 
flleH two paraf}faPhl 

[] Followed by a period of ____ on· probation ·under the aupervillon of tl'le· 
Department of Corrections according to the terms and condition• of ~lion NI 
forth In a .separate order entered ·herein. • 

a However, after aervlng a period of _____ lmprlaonment In 
tht, balance of auch aentence ahall be auapended and the Defendant shall be placed 
on probation for a ·period of _____ under 1upervtalon of the Department of 
Corrections according to the terms andcondltlona of probation Ht forth in a separate 
order entered herein. 

SPl!CIAI, PROYl8t0N8 

-By appropriate notation, .the following provialona.apply to the Nntenc• i1711)0Md in thll MClton: 

FltHrm-3 y­
mandlllo,y minimum 

Drug Tretflckln'i/" 
manc:111~ minimum 

Rel9ntlon "' Jurladlcllon 

H«bltual Otlendtr 

~llCredll 

Conseculwe Concurrent 

O It 11 further ordered·that"the 3 year minimum provialon1 ol-.F.S.775.087(2) are hereby lfflf)CINd 
for the,Nntence apeclfled In thil count, u the Defendant poueaHCI a firearm. • 

□ It ii further ordered that the ____ ~ar mlnlmum,provlllona of F.S. 893.135(1:M K ) 
are hereby Imposed for Iha Nnt1nce apeclflec:I In thl1 count. 

□ The Court pursuant to F.S. 9'17 .18(3) retain■ jurl■dlctlon over tile •fenda!II tor revtaw of !lnY 
Parole Commlaalon releau order for the 91riod of ____ The raqul11t1·flndlnga by 

• the Court .are Nt forth In I HJ1eille order or 1tatecl' on the record ·In open court. 

□ T:l:le Defendant 11 adjudged a habltual-offander and hH been untenced to an a11t1nded tenn ln­
lhl■ sentence-In accordance with-the provJaton• of-F.S.77.5.084(4KaJ. The requlalle Hndlnga.by 
the.court are aet lorth In a aeparate order or atatad on the reconi'in qpan court. 

Xllll 1111 further ordered that Iha Defendant ■hell be allowed I total ol 51-8 days -
credit forauch time u ha-hu been-lncan::eratld prior to lmpoaltian of thl■ Miltenc:1. Suell credit 
retlecta lhe·followlng parloda.ol Incarceration (optional): 

II 11 .further ordered that the Nntence lml)ONd for thla ~nt lhall Nn a· conaecutiva 
to □ concunent-wllh (check one) the Hntenoa a'1 forth In count _____ above. 

Pao•-----°'----

B-00K ~AGec9\~ 

F3-c 
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-
SENTENCE 

l • ... \' "''. 
l)efendant D<IUNlCK A. OCCHJt0NE 

c ... Number 8§0:1355CF·AWS 
SPN 1101.9 

(Al to Count __ z _____ _, 

The· Defendant. being pel'IOllll!v before 11111 Coufl. IICGOfflPllnltd bY-Illa~. BRUCE BOYER 

. and having bean ldludlcalld QUIity ""91n. and ttw, Court "-"'ng "".the Deh!ndlnt an apportunllJ 
to be lllard 111d to offarffllttera In mltlOallon·of 11ntence,1ndtoallawca1111why helbould not• NntenoedM PIQVldlda., 
llw, Ind no CIUN belno llloWn. 

XU and the Court having on 
(Cttec;Jc illller p,ovlalon untll -thla date. 

_g9..,· { ... 18..,(i~3..,,e}:-----deterred _lmpoaltlon of aentenoe 

11-.,,,,lable) 
□ and th• Court havlna placed the Defendant on probation .and having aubuquentty 

revoked the Deftndanfa.probatlon by...-~• onler entered ,._n, 

IT IS- THE SENTENCE OF THE LAW that 

· 0 The Deftndant·pay a fine of$ ____ plua • ~-____ u the 5qi.111rcharge required by F.S. N0.25. 

XU The Defendant ·11 hereby committed to lhe cuatocty of the Department of COINCtlona 
0 The -Defendant la hereby committed to the cultody of the Stitriff" of ______ County, Flortda 

(HatN of local conKtiona autttortty to t» lnHtfed at print/no, II othtt than Slwtftf) 

To bt lmprlaoned (check one: unmarked sections ·are Inapplicable) 
□ For a term of Natural Life 1675 
_. -For a term of _ --DE;_A~I-H~-------
0 For an Indeterminate period of 6 months 1o ____ yeara. 

If "Ip/It" untence 
complele •lthflr of 
,,,... IWo paragrapl:la 

□ Followed by a period of ·.-- _· on ~obation·undar the··1upervi1ion of nw· 
Department of Correctlo111 according to •the lerma and condltiona ·of ptobatlon. Ht 
forth In a separate order-antered herell!, 

□ However, after aervlng a i>tlrlod ot _____ lmprtaonment In 
the balance of such sentence shall be '4,lapended and the Defendant ahall be placed 
on probation for a .period• of _____ under 1upervl1ion of the Department of 
Correction, according to the terms 1nd condltione of probation Ml forth In a ■-parate 
.order entered herein: 

IPEClltL PROVISIONS 

By approprl■te ·not■tlon, t"- lollowlng provlalona apply to the 11nt1nc■ lml)Qled In thla l■Citon: 

FlrNmt-3 Y-■r □ It la further ordered that the 3-year minimum provlaicM1a ol F.S.n5.087(2)·are 11■,.by·!"'POl■d 
m.nflal~ minimum for th• Hntence ~!fled In thla count, a■ the D■t■ndllnt l)ONNNC! a fllNrm. 

DnlQ Tt■lflck/nr,- O It II further ordered that the ____ year mir,ilmum provt■lona of F .S. 883. 1315(1 )( )( ) 
m.ncMlcty mlnlm1,1m are hereby lmpoaltd tor tha untance apecfflld In thla count 

Rttentlon ot o The Court pursuant to F.S. IM7.18(31 retains lurladlcllon over th■ -dflendant for.,..~ of any 
JuMdlctJon Parole Commission rele1M order tor the perlocfof • Th• requlalte flndlnga by 

the Court -ar■ Ht forth In a uc,arat■ ord■r _.or 1t1ted on the record In open court. 

Hablluel OltendtN □ The Defendant-la adjudged a-llabltual offender andh11 b■e,i Nntenc.d-toan extendtcl l■n!l in 
thla sentence In· accordance wlth th■ provl■lon1 ot·F-.S.7715.0M(o4)(a). The·r■qulllt• flndlnga by 
the court are Ht tOlth In a ·11111rate order or at1ted on th■ record In oc,■n court. 

.-II~ □ It le further. ordered thlt the Defendant 1hllll be IIIOWld I total·of --------
credltfor·auch time•• he haa-been Incarcerated prior to lml)Olltlon of thla11nttnc■. Suchc:redlt 
reflects the following perlodl of lncarc■ratk>n -(optional): 

Conuculll'W Concurrenl It la further ordered that the· 11ntence lmpoud for tllia count allall run □ conNCUtlve 
to □ concurrent with (check one) th■ 1■nttnce Ht forth ln count ______ aboW. 

Paga _____ of ___ _ 
F3•c 

2-231111 
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-D9lendlnt IXIUNICl A. OCCHICONE 

cu. Number 860-1355CFAWS 
·sPN 11019 

erorde..ct thet the~ tefffl of al..,...,_. lmpoNCI for the counll 
In thll order •hall l'\lft Cl~ to Cl ooncurrant with,~ Oilf) 
no: 

a Anv Active 8ent9noe -being NIWCL 
C Specific Nntencee: ------------,-------

ln the event th• -above Mntence i. 1o the Departm.,it ol eon.ct!onl, the 8Mrllf of _...-PASC-0.__ __ 
County, Florldalaherebyon:lereclanddlrectedtodellvertheQefandanttotheDepartmentdCornlctlonatogether 
with a copy of thll Juci9ment anct-Sente~ 

The Defendant In ()pin Court WU edvlNdof hlertght lolPPNlfrom thll 8entatlC9 ~lillng nollced appeal 
wlthlnthlrtydayalromthlad.atewllhtheClerkoflhlaCourt,Ul4,ttheDeferidanfl:figtlttothe ..... nce~-ODU .... ln 
'taking ·•Id appeal at the expenu ol the State upon lhowlng of lndlgency. 

In lmpoet1111 the above Mntence, the-Court luther rec:ommende __________ _ 

DONE' AND ORDERED In Operi Court et ,._ .. 9th day 

,,, NOVEMBER A.D .. 19 ~ 

Paoe------°'----
'BOOK~P GE~ 
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IN• TIIE CiRCUH CUIJRT OF THE Sl·XTH JUDICIAL CIRCUIT 
01= TIIE S·TATE OF FLORIDA IN AND FOR PASCO COUNTY 

CASE IIMJER 86013S5CPAWS 

STME OF FLORIDA INDICTMENT FOR 
v.s. 

!larder Iu The Pirat n.aree 

Do11inick Occhicone Count 1 

(Death of 11.ayaond Artaner) 

YEBPIP 

NE, Ute Jul';, find as follows: 

£heck one and only one on this fon11 by Inserting a sfngle che<;k 
111ar·k on Che •l l ne next to· the descrlpUon or the verdict wh'lch 
you lutve found. 

1677 
lhe defendant is gull ty of Murder In The First Degree 

as -charged by the lndidment. 

2. The defendant Is gul lty of the lesser included crtae of: 

Murder In The Second Degree 

Mansla1,1ghter 

__ 3 . The defendant ls not gull ty. 

Su 51'Y WI! al I lhl S 18th day of September •· 19_8_7_. 

800K !!l.PAGE.JWI.. 
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' JN JHE CIRCUIT CUURT OF TH£ SIXTH .JIJOICIAL 'tiRCUIT 
Of TIIE STATE Of FLORIM IN AND FOR PASCO COUNTY 

-CASE NINIER .60135.5C1AWS 

STAIE Of FLORIDA INDIClMENT FOIi 

vs. 
Murder In The F:J,r1t De&ree 

Dolliniclt Occhicone 

YE'B QI CJ 

·wE, the Jur;, fl.nd as follm,s: 

,Count 2 

(Death of Martha B. A;uner) 

r-;:_:c !.'l OPEi\! COURT 

TH:3 • j9.l.1 . 
:erk '-./ ~~ .. ~ P. IA. 

Check !)ne and onb one on _this •foni by Inserting a single check 
11ark on the line nexl to the description of the verdict ·which 
you have found. 

1678 
_ ✓ 1. The defendant ls guUty of Murder Ii:t The Fint Degree 

as charged by. the. Ind ictlllent .• -

2. The defendant Is gull ty of the lesser tncluded crline of: 
Murder In The Second Degree 

Mianalau-ghter 

__ 3. The defendant ls not guilty. 

So say we al I thl's 18th day of __ s_e_pt_nb_e--'r ____ ., 1.9..,...!!_. 

aooKl:a.PAGEffj;;tS" 
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DEATH WARRANT 
STATE OF FLORIDA 

WHEREAS, DOMINICK ANTHONY OCCHICONE, JR., on or about the 10th day of 

June, 1986, murdered Raymond Artzner and Martha Artzner; and 

WHEREAS, DOMINICK ANTHONY OCCHICONE, JR., on the 18th day of 

September, 1987, was convicted of first degree murder and, on the 9th day of November, 

1987, was sentenced to death for the murders of Raymond Artzner and Martha Artzner; and 

WHEREAS, on the 11th day of October, 1990, the Supreme Court of Florida affirmed 

the conviction and death sentence of DOMINICK ANTHONY OCCHICONE, JR.; and 

WHEREAS, on the 29th day of June, 2000, the Supreme Court of Florida affirmed 

the trial court order denying DOMINICK ANTHONY OCCHICONE, JR.'s initial Motion for 

Postconviction Relief and, on the 8th day of April, 1993, denied his Petition for Writ of 

Habeas Corpus; and 

WHEREAS, on the 31st day of March, 2005, the United States District Court for the 

Middle District of Florida denied DOMINICK ANTHONY OCCHICONE, JR.'s federal Petition 

for Writ of Habeas Corpus; and 

WHEREAS, on the 14th day of July, 2006, the United States Court of Appeals for the 

Eleventh Circuit affirmed the denial of DOMINICK ANTHONY OCCHICONE, JR.'s federal 

Petition for Writ of Habeas Corpus; and 

WHEREAS, further postconviction motions and petitions filed by DOMINICK 

ANTHONY OCCHICONE, JR. have been denied and the denials affirmed on appeal; and 

WHEREAS, executive clemency for DOMINICK ANTHONY OCCHICONE, JR., as 

authorized by Article IV, Section 8(a), of the Florida Constitution, was considered pursuant 

to the Rules of Executive Clemency, and it has been determined that executive clemency is 

not appropriate; and 

WHEREAS, attached hereto is a certified copy of the record of the conviction and 

sentence pursuant to section 922.052, Florida Statutes. 



NOW, THEREFORE, I, RON DESANTIS, as Governor of the State of Florida and 

pursuant to the authority and responsibility vested in me by the Constitution and Laws of 

Florida, do hereby issue this warrant, directing the Warden of the Florida State Prison to 

cause the sentence of death to be executed upon DOMINICK ANTHONY OCCHICONE, JR., 

in accordance with the provisions of the Laws of the State of Florida. 

ATTEST: 

IN TESTIMONY WHEREOF, I have 
hereunto set my hand and caused the 
Great Seal of the State of Florida to be 
affixed at Tallahassee, this 26th day of 
June, 2026. 

{ GOVERNOR 
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No. _____ 

 

 
 

IN THE  
 

Supreme Court of the United States 
_________________________________________________________________________ 

 

WILLIAM FRANCES SILVIA 
 

Petitioner, 
 

v. 
 

STATE OF FLORIDA, 
 

Respondent. 
_________________________________________________________________________ 

 
 

On Petition for a Writ of Certiorari to the Supreme Court of Florida 
 
 

APPENDIX TO THE PETITION FOR A WRIT OF CERTIORARI 
 
 

 

THIS IS A CAPITAL CASE 
WITH AN EXECUTION SCHEDULED FOR 
TUESDAY AUGUST 18, 2026 AT 6:00 P.M. 

 
 

 
 

APPENDIX F 
 

Warrant Packet for Harold Gene Lucas 
 

 
 



Warden Randall Polk 
Florida State Prison 
7819 N.W. 228th Street 
Raiford, Florida 32036-1000 

RON DESANTIS 
GOVERNOR 

July 30, 2026 

Re: Execution Date for Harold Gene Lucas, DC# 058279 

Dear Warden Polk: 

Enclosed is the death warrant that I signed to carry out the sentence for Harold 
Gene Lucas, as well as certified copies of his judgment and sentence. I have designated 
the week beginning at 12:00 noon on Tuesday, September 1, 2026, through 12:00 noon on 
Tuesday, September 8, 2026, for the execution. I have been advised that you have set the 
date and time of execution for Tuesday, September 1 at 6:00 p.m. 

This letter is incorporated into and made a part of the death warrant identified 
above. 

Enclosures 

Sincerely, 

Ron Desantis 
Governor 

THE CAPITOL 
TALLAHASSEE, FLORIDA 32399 • (850) 717-9249 
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Warden Randall Polk 
July 30, 2026 
Page2 

cc: 

Honorable John D. Courie! 
Chief Justice 
Supreme Court of Florida 
500 S. Duval Street 
Tallahassee, Florida 32399 

Honorable J. Frank Porter 
Chief Judge, 20th Judicial Circuit 
Lee County Justice Center 
1700 Monroe Street 
Fort Myers, Florida 33901 

Secretary Richard D. Comerford 
Department of Corrections 
501 S. Calhoun Street 
Tallahassee, Florida 32399-2500 

Marilyn Muir 
Associate Deputy Attorney General 
Office of the Attorney General 
The Capitol, FL-01 
Tallahassee, Florida 32300-0001 

Eric Pinkard 
Capital Collateral Regional Counsel 
12973 N. Telecom Parkway 
Temple Terrace, Florida 33637 

Office of Executive Clemency 
4070 Esplanade Way 
Building C, Room 229 
Tallahassee, Florida 32399-2450 

Harold Gene Lucas, DC# 058279 
Union Correctional Institution 
7819 N.W. 228th Street 
Raiford, Florida 32083 

Ali Shakoor 
Capital Collateral Regional Counsel 
12973 N. Telecom Parkway 
Temple Terrace, Florida 33637 



The Honorable Ron DeSantis 
Governor 
The Capitol 
Tallahassee, Florida 32399--0001 

RE: Harold Gene Lucas 

Dear Governor DeSantis: 

STATE OF FLORIDA 

JAMES UTHMEIER 
ATTORNEY GENERAL 

July 30, 2026 

Harold Gene Lucas was convicted of first-degree murder and sentenced to death for the murder of 
his sixteen-year-old girlfriend, Jill Piper. Lucas was also convicted of the attempted murders of 
Jill's friends, Ricky Byrd and Terri Rice. During the week prior to the murder, Lucas and Jill had 
been arguing and Lucas threatened to kill her. On the night of the murder, Lucas went to Jill's 
house armed with a rifle and began shooting at Jill and her friends as they stood in the yard. Jill 
was struck immediately. Her friends ran into the house, hid in a bedroom, and called law 
enforcement. Jill, though shot, made it inside the house but Lucas followed her and shot her several 
more times. Lucas v. State, 376 So. 2d 1149, 1150 (Fla. 1979). 

Lucas's initial death sentence was vacated on direct appeal, Lucas v. State, 417 So. 2d 250, 250-52 
(Fla. 1982), and after multiple resentencing proceedings, the Florida Supreme Court affirmed his 
death sentence. Lucas v. State, 613 So. 2d 408 (Fla. 1992), cert. denied, 510 U.S. 845 (1993). 
Subsequent collateral challenges in state and federal courts have been universally rejected. See 
Lucas v. State, 841 So. 2d 380 (Fla. 2003); Lucas v. Sec'y, Dep't of Corr., 682 F.3d 1342 (11th Cir. 
2012), cert. denied, 568 U.S. 1104 (2013); Lucas v. State, 234 So. 3d 647 (Fla. 2018). 

The record has been reviewed and there are no stays of execution issued by any court of competent 
jurisdiction in this cause. Based upon the above-referenced summary of litigation affirming the 
judgment and sentence of death imposed for first-degree murder, the record is legally sufficient to 
support the issuance of a death warrant. 

PL-01, The Capitol, Tallahassee, Florida 32399-1050, Telephone (850) 414-3300 Fax (850) 487-2564 



, F. d Lee County Clerk of Col s 

... Probetie Violator u. nm CIRCUIT COOR':'~ l'ilf:?f!IE:I'li -r Camllnity C-onttol Violator Jt'tIClAL crna:rr, IN AND roR --
Retrial LEE 0:X.1-tl"i. FtORIDI' __ xx ___ Reaentence OIVISlCN FF.11.iN-
Arreooed sentence ---

STATE OF fl.ORIM 

vs 
HAROLD GENE LUCAS 

Defendant 

JUDGMENr 
The Defendant. rhuold Gene Lucas • bei.1.g personclly before •Ju.a C.00.C-t: 

represented by Robert Jacobs. Assistnnt Public Defeticer ______ • h.i.s attorr.ey of .c-;eord. arrl. 
the State represented by Stephen Russell , !'\ssbtant State's Attorney, and haymg 

cx:XJNT 

J__ 

X..'C Deen tried and found gull ty of the follo;.;ing CT~( s) : 

___ Entered a plea of guilty to the following -=rlr'lG.(s): 

___ Entered a plea of nolo cor.tomre tc tJ:e followin3 cr.irr.e(sp 

CRlME 

FIRST DEGREE MURDER 782.04-la . 

Ot:GRC~ 
OF OU!J:: 

..Gu?.liA.:... 

CA£[! 

t U,,IEER 

76-588:L__ 

OBTS 
N'..M:lEH 

s ..... 
r, ... 
r-..;i 

-~ 
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-· - - - - - -
' - H.-\ltOL-~E !Jefendant i.1.C.AS ----------------case !'-unbw: 76-Sl'i8CF ---------------------

OBTS N-..rnoc.r 

SENTE'lCE 
(As to C01..nt l \ 

J -
The Defendant. being personally before this Court. aC(...'Crnpanied b.1 his a ctornE:v, .l..~--e 

Jacobs, Assistant Public Defender , and having been adjud.:.-::at';?f,j gu.11':y : 1e:e.u1, a.1c t~E. ::i:, 

Court having given the Defendant an opportunity tj be heard and to :,ffer tnc;:tters i.'1 ·.nirigc.it1..:xi'J 
of sentence, and to show cause why he should not oo sentcnct..'d as provide::1 by law, and :-ic CdUS~ 

being shown, •;;. 

( Check one and the Cou::t having oo 
if applicable) ___ until this date, --

deferred h:oo;:;i ti')!"• :>f se:,tence 

-.J 
XX aoo the Court hav:-ng pre'-'ir.'Usly enteroo a judgront in tni~; ca;.;e -:,n the O"\ 

Defendant, now r.esentences th1;. Def .IDdar, t , N 

and the Court having placet' ':t.e DE.fondant on Probatit._1r/C<r· J.'1J.:..t Con-c:::-ol --- and hav.iJ'lg subsequently r-<->\.'Okad thi! Deferidart•s Probation/C,:mnunity Conttol, 

IT IS THE SENn:N:E OF '1llE OOURI' that: 

The Defendant pay a fine of s____ . pu.-:s1Jant to :-·.s. 775.'Jl33, plus S 
--- as tne 5% surcharge required by F.S. 96Cl':"25, -------

_x_x __ The Defendant is hereby c:armittei to the. c."l.1st.cdy of the Departrnert of Col 7.'ectlous, 

___ The Defendant is hereby ccmnitted to tr.e custooy er th~ sr.criff of _ __ff£_ ______ _ 
County, Florida, 

The Defendant is sentenced as a Youthful <.,~;er.de:-: in accordance with F .S. ~•53.0~;, ---
TO BE lMPRISCNE'D (check one: umiarked sections .1re inapplicable} 

___ For a tenn of Natural Life. 

xx ___ ~bt/WWfnlbl. to await the :"mposition of the ie,,tn penalty. 

___ Said SEN'I'EN::E SUSPEND!iD for a period of 
forth in this Omer. .. ---------- s..ib:ec:. :c• conditions set 

If "Split" 
Sentence. 
canplete 
either 
paragraphs) 

Followed by a per_od of -,,..-,.,---..,,,---- 'JO Proo:1tic.,n/i::cmrunit} 
--- Ccntrol under the supervision of the t'epartr ent of Cc.rrf!Ctic•~s a:::c.-croing tc 

the terms and conditions of supe.:vision sl"!t forth in cs s~9~1dta .Jn.ier 
entered herein. 

___ However, after servin~ a i:eriod of .----------- irnp=iso.-iment in 
,,.....,,,......,,. __ ..,._..,,..,,.....,..._, the lelance oi s..:.ch sentence st-.al1 oe i: usper:c~ and 
Defendant shall be placed on Prot:iatio1/Com1un:~ty Control fc.r a period of 
----=------- undex· superv ... sion of the Departr.-~r.:: o:: Cor:-3ct::.ons 
according to the texms and co1ditior.s of Prob,,tion/Ccrtrr-..u1it!f Contrcl sei. . 

the 

forth in a seperate Orcer enteraJ rer~ir.. r. .. •. 

In the event the Defendant is ordered to se.tVe odd.1.tionul ·•split" s:entunccs, a:a L1cgr,.::{t.ration 
portions shall be satisfied before the Defendant t.::gins service of tr.e supcrv .... sjor~lt· t,,.__; 

&--: .. ..,...•~ 0 
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Defendan': HAROLD GENE LUCAS ------------ ----·--------
------ -· 

cx::NSF.ClJI'IVE/~r 
AS ro OffiER C'ONICTIOOS ____ It is further ordP..red that t.rie canpcs.:.te tern ·Jf al? s€n-:ences o 

::::u 
imp:)sed for the counts speci~ied in thif ord•:!.:- s;1a1.:. run ~ 

___ ~sei::ut i"e to / ___ concurrcr~t w.:th (check one) che ~ 
following: U1 

--- Any act:~ve sHnt.,mce be.it.g si; rved 

--- Specific sentences: 
Q"\ -------------------------------::::..;> 

In the event the above sentence is to the Oepar::nent of Correctioris, the St.eriff of .. ~~ _ 
County. Florida is he:t•eby otdered aoo directec to :i~liver the Dcfer.dar.t t.o tne :).::ipar, ... rcrt cf 
Con:ectioi.1s at the facility designs-::ed by the Departnent tog~ther with a co .. J'i of tl-tie J\..rlgre:lt 
and Sentence and any other docunents specifie:i by F-crl.da Statutes. 

The Defendant in Open Court \\o'aS advised to ru.s rignt to appeal fran this Senc~.1:c by fil~.ng 
notice of appeal within thirty days fran this date with the Cler'; of t~~e Court a::1d t'1e 
Defendant's nght to the assistance of .:ounsel in taking suid appeal at th~ ('...;,:p.:-nsc c,f th~ St.att.! 
upon showing of indigency. 

In in'\?:)sing the above sentence, the Cou::-t mtilEn~au1EiJidaK ... !.H!!.£!~ its se.1t,rncrng OrJiu..__ 

datgd Ma>: 14, 1991 

tOJE AND ORDERED ir. Open Court at 

_M_a_.y __________ • 19_9_. 1 __ 

-----------· 

---------------·----
-----~------------ .. --

?age --1. _ of ___ 3 ___ 
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OR',) 2 - i~j~ ~ounty Clerk of Co 
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Defendant Case No. ---
'n'5e Court hereby s :ays and withnolds the :lmpcsition of I.q;)oaition ¢',Sentence 

Stayed ard Withheld 
( 0leck if applicable) 

sentence as to ca,ut{s} ,----- .!U\d pleet:a the 
Defendant on P.rt>bat:..on for a pe.t'lcx.iof-
under the supe:r;vision ~f ·:.11.e oepa.rtmem:· of· a::,;~b.ons 
{~~b.tio'lS o:! probaticn set fcrth in separate or.:ler}. 

Sentence Deferred 
Until Later Date 
(Qleck 1f applicable) 

The Court hereby defers iq..oaitio:i of icr.tc!'1ce ur:tL. 

'l'be Defendant in Open Court was ac:vised of his right to appeal fran this .J\Xi~t by 
filing notice of appeal with the Clerk of Court within thu·.:)!, dc:lf~ fo.!.11.>Wii1g th,; dat:e 
sentence is .lJtl)OSed or p.robatial is orcered purs.uant to a ad1ui•;ca~icn. ·:tm te.t:enddnt 
was also ac'tv'ised of his right to the assis':ance of ~ } :i:."'l .rlt1pg sa.io d1?~-al et tt:.e 
expense of the State upon sl'lowins of .l.ndigency. .,,, t:I ,.. j (;': . 

)
• I trld ;JJ }-jtf I I ~--

Date y,,,.-.,_.!la / 9.",, /, r/ _-4-11.-..,.._:_~ 1ti.!=¥~ .... !:.>-""'------
, i ;oogt: s 

inr .. c; of Tlefendant ~ • 

r.-t.-. t.l_cl_tl_lO-+ 

::::,.::s:1:. T:h:vm:::b :::::::,:. : R: .:1n: d: .. :::::::::,-· _n __ • __ W_i~_o __ :._-+-_ _ ;_. _P._,. ~:- r::t:1::::rc1 .. ,. l 
I 

I 

I _____________________ j 

.. , 
IXNe AND OR1'.)ER!D in Open Court at :..ee Countf, Florida, ~itl ______ ...,. day ofLJ • 

A.O. , 19 ____ • I HEREBY CERI'HY tf.at trie ab.we anc\ forego.int ;; 
,Ffl:;-: • .n :-::gm:pr==in~ts--are--.the-:---.-f ..... in_ gex:_qxr--ints of the belenda.'>t, \ · · • , , • . . and 
that they we.re placed thereon by Ea.id tiofet'Ml&1t fo "1Y presence in Ope: Court !h.l.s da"te. C-; 

I hereby certify this document to '-m- cou 
be a true and correct copy of the 
record on file in my office 
Kevin C. Karnes, Clerk of the o 
Circuit ~¥.Jj, L~ County, FL 1!i 

Dal.00·711;.,/20 2-I.fl • 
µldat­

~ p • .,c,.,, 



Filed!z. ee ~,unty pleJl< of Courts 
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DEATH WARRANT 
STATE OF FLORIDA 

WHEREAS, HAROLD GENE LUCAS, on or about the 13th day of August, 1976, 

murdered JILL PIPER; and 

WHEREAS, HAROLD GENE LUCAS, on the 9th day of February, 1977, was 

convicted of first degree murder and, on the 14th day of May, 1991, was sentenced to death 

for the murder of JILL PIPER; and 

WHEREAS, on the 14th day of June, 1979, the Supreme Court of Florida affirmed 

the conviction of HAROLD GENE LUCAS and, on the 24th day of December, 1992, affirmed 

the death sentence of HAROLD GENE LUCAS; and 

WHEREAS, on the 9th day of January, 2003, the Supreme Court of Florida affirmed 

the trial court order denying HAROLD GENE LUCAS's initial Motion for Postconviction Relief 

and denied his Petition for Writ of Habeas Corpus; and 

WHEREAS, on the 5th day of September, 2008, the United States District Court for 

the Middle District of Florida denied HAROLD GENE LUCAS's federal Petition for Writ of 

Habeas Corpus; and 

WHEREAS, on the 8th day of June, 2012, the United States Court of Appeals for the 

Eleventh Circuit affirmed the denial of HAROLD GENE LUCAS's federal Petition for Writ of 

Habeas Corpus; and 

WHEREAS, further postconviction motions and petitions filed by HAROLD GENE 

LUCAS have been denied and the denials affirmed on appeal; and 

WHEREAS, executive clemency for HAROLD GENE LUCAS, as authorized by 

Article IV, Section 8(a), of the Florida Constitution, was considered pursuant to the Rules of 

Executive Clemency, and it has been determined that executive clemency is not 

appropriate; and 

WHEREAS, attached hereto is a certified copy of the record of the conviction and 

sentence pursuant to section 922.052, Florida Statutes. 



NOW, THEREFORE, I, RON DESANTIS, as Governor of the State of Florida and 

pursuant to the authority and responsibility vested in me by the Constitution and Laws of 

Florida, do hereby issue this warrant, directing the Warden of the Florida State Prison to 

cause the sentence of death to be executed upon HAROLD GENE LUCAS, in accordance 

with the provisions of the Laws of the State of Florida. 

ATTEST: 

IN TESTIMONY WHEREOF, I have 
hereunto set my hand and caused the 
Great Seal of the State of Florida to be 
affixed at Tallahassee, this 30th day of 
July, 2026. 
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