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Supreme Court of Florida
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Appellant,

VS.

STATE OF FLORIDA,
Appellee.

August 12, 2026
PER CURIAM.

Seventeen years after William Frances Silvia, was sentenced to
death for capital murder, Governor Ron DeSantis signed his death
warrant and set his execution date for August 18, 2026. Though he
validly waived postconviction proceedings and discharged counsel
in 2012, Silvia, through the same counsel that represented him in
2012—Capital Collateral Regional Counsel - Middle Region (CCRC-
M)—filed a postconviction motion challenging his warrant. That
motion was summarily denied, in part because of his prior waiver.

For the reasons that follow, we affirm the postconviction court’s



order and deny Silvia’s request for oral argument and motion for
stay.l 2
I.

On September 22, 2006, Silvia murdered his estranged wife,
Patricia Silvia, and attempted to murder her mother, Betty
Woodard. As we detailed in Silvia v. State (Silvia I), 60 So. 3d 959,
963-64 (Fla. 2011), Silvia had become homeless and lost his job,
while Patricia and her two minor children from a previous marriage
moved into the home of her mother and stepfather. On September
22, Silvia went to that home and, after arguing with Patricia,
retrieved a shotgun from his vehicle and fired a total of seven shots,
shooting both Patricia and her mother, Betty, in the head. Only
Betty survived. Silvia also shot at the house and fired two rounds
in the air while other people—who were there for a cookout—were
around, including Patricia’s minor son. Silvia later confessed to law
enforcement that he shot Patricia “because she spent all of their

money and then started dating her ex-husband.” Id. at 964.

1. We have jurisdiction. See art. V, § 3(b)(1), Fla. Const.

2. Silvia also filed a motion for stay of execution in case
number SC2009-0220, which we also deny today by separate order.
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Following the guilt phase, the jury convicted Silvia of one
count of first-degree murder and one count of attempted first-
degree murder. Id. During the penalty phase, the State proved
three aggravating factors, that Silvia: (1) has a prior violent felony;
(2) created a great risk of death to many persons; and (3) committed
the murder in a cold, calculated, and premeditated manner. The
jury voted 11-1 for the death penalty, and the trial court sentenced
Silvia to death. Id. at 966-67.

We affirmed Silvia’s convictions and death sentence on direct
appeal. Id. at 963.

Silvia’s postconviction history is brief. In 2012, based on
Silvia’s pro se letter to the circuit court—which was treated as a
motion to dismiss his postconviction proceedings under Florida
Rule of Criminal Procedure 3.851(i)—Silvia waived his right to
postconviction proceedings and discharged counsel before counsel
could finish discovery and file an initial motion challenging his
judgment and sentence under rule 3.851(d). Silvia v. State (Silvia
1), 228 So. 3d 1144 (Fla. 2013). Before granting Silvia’s request to
waive his postconviction proceedings and discharge counsel, the

circuit court conducted a detailed colloquy and advised Silvia that
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he would be permanently giving up any right to take advantage of
any changes that may occur in the law, which Silvia said he
understood. He also acknowledged that he still wished to waive
postconviction counsel and postconviction proceedings even though
his waiver would make him immediately eligible for a warrant. His
counsel, CCRC-M, sought review, and this Court upheld the validity
of Silvia’s waiver and his right to discharge counsel. Id. at 1145-46.
Notwithstanding his waiver, several years later, Silvia filed a
postconviction motion seeking relief under Hurst v. State, 202 So.
3d 40 (Fla. 2016), receded from in part by State v. Poole, 297 So. 3d
487, 507 (Fla. 2020), based on his nonunanimous penalty phase
jury recommendation for death. See State v. Silvia (Silvia III), 235
So. 3d 349 (Fla. 2018). Although the circuit court granted Silvia a
new penalty phase, this Court reversed on appeal and reinstated
Silvia’s death sentence, reasoning that “Silvia’s valid postconviction
waiver, which included his understanding that ‘he was losing
permanently his right to take advantage of any changes that may
occur in the law,” preclude[d]| him from claiming a right to the
benefit of Hurst.” Id. at 351-52 (quoting Silvia v. State, 123 So. 3d

1148 (Fla. 2013) (table)).



The following year, Silvia filed a demand for additional medical
records pursuant to Florida Rule of Criminal Procedure 3.852(i),
which the circuit court dismissed as premature. Silvia v. State
(Silvia 1V), No. SC2019-1778, 2020 WL 901912 (Fla. Feb. 25, 2020)
(appeal voluntarily dismissed).

Finally, in 2022, Silvia filed an amended motion to appoint
federal habeas counsel pursuant to 18 U.S.C. § 3599(a)(2) in the
Tampa Division of the United States District Court for the Middle
District of Florida. Silvia v. Sec’y, Dep’t of Corr., No. 8:22-cv-1365
(M.D. Fla. June 15, 2022). The case was later transferred to the
Orlando Division where it was dismissed without prejudice to give
Silvia “the opportunity to seek the reappointment of postconviction
counsel in the state courts and to attempt to litigate exhaustible

”»

claims in the state courts.” Silvia v. Sec’y, Dep’t of Corr., Order, at
3, No. 6:22-cv-1125 (M.D. Fla. Mar. 18, 2024).

On May 5, 2022, Silvia became eligible for postconviction
counsel despite his 2012 discharge of counsel. See Fla. R. Crim. P.
3.851(i)(11) (“For cases where counsel was discharged before May 5,

2022, collateral counsel eligible under rule 3.112 must be

appointed.”); In re Amends. to Fla. Rule of Crim. Proc. 3.851, 351 So.
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3d 574, 575-76 (Fla. 2022) (“[N]Jew subdivision (i)(11) provides that
collateral counsel must be appointed in cases for which motions
under subdivision (i) were granted prior to the effective date of these
amendments, i.e., where counsel was previously discharged.”).

On July 17, 2026, Governor DeSantis signed a warrant
scheduling Silvia’s execution for August 18, 2026. CCRC-M was
appointed to represent Silvia and proceeded to file demands for
public records pursuant to rule 3.852. In his demands, Silvia
sought records from the Florida Department of Corrections (FDOC)
concerning the lethal injection protocols and, specifically,
information on whether FDOC had a shortage of the first drug
administered in the protocol, etomidate, and whether its supply of
etomidate had expired. He also demanded records from the
Executive Office of the Governor, specifically seeking internal
communications concerning how he came to be selected as the next
warrant candidate given that his counsel was currently
representing another active warrant defendant, Dominick

Occhicone. The postconviction court denied these requests.3

3. Silvia does not challenge these rulings on appeal.

-6 -



CCRC-M then filed a successive postconviction motion under
rule 3.851(h), raising two claims. First, counsel argued that the
timing of Silvia’s warrant—while CCRC-M was representing
Occhicone in his active death warrant—violated Silvia’s Eighth and
Fourteenth Amendment rights, his corresponding rights under the
Florida Constitution, and his “statutorily created right to counsel
during postconviction hearings,” whose assistance he argued must
be effective. Second, counsel argued that an alleged shortage of
etomidate will violate Silvia’s Fourteenth Amendment right to equal
protection and to be executed in the same manner as other death
row inmates, as well as his right to due process.

Following a Huff* hearing on July 29, 2026, the postconviction
court summarily denied Silvia’s rule 3.851(h) motion, holding first
that because Silvia validly waived all postconviction proceedings in
2012, his current motion was procedurally barred. The
postconviction court alternatively considered each claim but found
them to be legally insufficient or meritless.

Silvia now appeals the summary denial of his two

4. Huff v. State, 622 So. 2d 982 (Fla. 1993).
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postconviction claims. For the reasons explained below, we affirm
the postconviction court’s order and deny all other relief.
II.

Our review of an order summarily denying a successive rule
3.851 motion is de novo. See Rogers v. State, 409 So. 3d 1257,
1262 (Fla.), cert. denied, 145 S. Ct. 2695 (2025). Summary denial
is appropriate if “the motion, files, and records in the case
conclusively show that the movant is entitled to no relief.” Id.
(quoting Zack v. State, 371 So. 3d 335, 344 (Fla. 2023)). A
postconviction court may also summarily dismiss claims that are
procedurally barred. See id. (citing Zack, 371 So. 3d at 344, and
Fla. R. Crim. P. 3.851(¢)(2)).

A.

We first address Silvia’s 2012 waiver. We agree with the
postconviction court’s conclusion that Silvia was permanently
barred from collaterally attacking his judgment and sentence and
availing himself of new developments in the law, see Silvia II, 228
So. 3d at 1145-46; Silvia III, 235 So. 3d at 351-52, including any
favorable language in the comments concerning the 2022

amendments to rule 3.851(i), despite the requirement that he now
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be given counsel under rule 3.851(i)(11). However, at Silvia’s July
29 Huff hearing, the State agreed that Silvia could raise certain
claims “solely attributing to the execution process.” To the extent
Silvia’s two postconviction claims are limited to the circumstances
of the execution process, we address these claims.
B.
Claim 1

Silvia first asserts the postconviction court erred in summarily
denying his claim concerning the timing of the warrant and its
impact on CCRC-M’s ability to effectively assist him while already
assisting another defendant under an active death warrant,
Occhicone. While Silvia acknowledges on appeal that there is no
federal constitutional right to the effective assistance of
postconviction counsel, he asserts that he has a state statutory
right to effective assistance as evidenced by the requirement in
section 27.711(12), Florida Statutes, for “quality representation,”
and the 2022 comments to the rule 3.851(i) amendment requiring
competent counsel under Florida Rule of Criminal Procedure 3.112.
He further argues that the deprivation of dedicated, effective

counsel violated his Fourteenth Amendment and corresponding

- Q-



Florida constitutional rights to due process and access to courts.
We rejected a nearly identical claim in Barwick v. State, 361
So. 3d 785, 790 (Fla. 2023) (“Barwick also alleges that the thirty-
day warrant period and the difficult attendant circumstances
identified by Barwick made it impossible for postconviction counsel
to provide effective assistance, thereby violating what he claims is
his ‘statutory right to effective postconviction counsel.””). There, we
explained that the reference to “quality representation” in section
27.711(12)% “does not create a right to effective assistance of

postconviction counsel” given the other provisions in chapter 27

5. Further, the requirement under section 27.711(12) applies
only to private counsel. See § 27.710(2), Fla. Stat. (providing that
private counsel seeking to become registry counsel for capital
postconviction proceedings “must certify on an application provided
by the executive director that he or she satisfies the minimum
requirements for private counsel set forth in s. 27.704(2)”);

§ 27.711, Fla. Stat. (setting out duties and limitations of attorney
appointed as registry counsel under subsections (2), (8), (9) and
(11); addressing payment of fees to private counsel by the Justice
Administrative Commission under subsections (3)-(7) and (13); and,
under subsection (12), requiring the court to monitor “the
performance of assigned counsel to ensure that the capital
defendant is receiving quality representation” and ensure registry
counsel has not engaged in fraudulent billing, attempted to solicit
further compensation from the defendant, failed to “meet
continuing legal education requirements,” etc.).

- 10 -



that “expressly prohibit capital defendants from raising claims of
ineffective assistance of postconviction counsel or otherwise
challenging the adequacy of their postconviction representation.”
Id. at 790-91 (citing §§ 27.711(10), .7002(1), (2), Fla. Stat.). We also
clarified in Barwick that the statutory right to counsel means only
that “a defendant be represented by an attorney during
postconviction proceedings.” Id. at 791 (quoting Asay v. State, 210
So. 3d 1, 28 (Fla. 2016)). Thus, we denied Barwick’s claim,
concluding that “a claim of ineffective assistance of postconviction
counsel does not provide a valid basis for relief.” Id.; see also
Jennings v. State, 422 So. 3d 107, 118 (Fla.), cert. denied, 146 S.
Ct. 402 (2025).

As to the 2022 amendments and rule 3.112, these sources
reflect that postconviction counsel must be competent—that is, an
attorney meeting minimal requirements to competently handle
capital postconviction proceedings. See In re Amends. to Fla. Rule of
Crim. Proc. 3.851, 351 So. 3d at 575-76 (“[N]ew subdivision (i)(11)
provides that collateral counsel must be appointed in cases for
which motions under subdivision (i) were granted prior to the

effective date of these amendments, i.e., where counsel was
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previously discharged. As always, postconviction counsel must
meet the minimum requirements set forth in Florida Rule of
Criminal Procedure 3.112 (Minimum Standards for Attorneys in
Capital Cases) . .. .”); Fla. R. Crim. P. 3.112(a) (“The purpose of
these rules is to set minimum standards for attorneys in capital
cases . ... Counsel in death penalty cases should be required to
perform at the level of an attorney reasonably skilled in the
specialized practice of capital representation, zealously committed
to the capital case, who has had adequate time and resources for
preparation.”); Fla. R. Crim. P. 3.112(k) (providing minimum
requirements specifically for lead counsel in capital postconviction
cases, requiring counsel be a member of a bar in good standing for
at least five years, have three years’ experience in postconviction
litigation, and have handled a combined total of five capital
proceedings with at least two in capital postconviction proceedings).
Here, Silvia’s statutory right to counsel was satisfied by the
appointment of CCRC-M. CCRC-M is a statutorily created office
established for the very purpose of providing competent capital
postconviction counsel. See §§ 27.701, .704(1), Fla. Stat. (creating

the three CCRC regional divisions to handle capital postconviction
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representation; permitting CCRC to appoint full-time assistant
counsel to handle postconviction proceedings so long as counsel
meets minimum requirements, including participation in “at least
five felony jury trials, five felony appeals, or five capital
postconviction evidentiary hearings or any combination of at least
five of such proceedings”).

Thus, Silvia was afforded his statutory right to competent
postconviction counsel through the appointment of CCRC-M. And
CCRC-M did not cease being competent to handle postconviction
proceedings because it was simultaneously representing two
defendants under active warrants.

We also rejected a materially similar due process argument to
Silvia’s in Barwick. There, Barwick’s due process claim also
depended on the recognition of a statutory right to effective
assistance of postconviction counsel in order to argue that his due
process rights were violated based on the compressed thirty-day
warrant schedule. 361 So. 3d at 790. We rejected this claim
because Barwick was given notice and an opportunity to be heard.
Id.

We likewise reject Silvia’s due process claim. Silvia was

-13 -



afforded notice and an opportunity to be heard. And Silvia was
appointed competent counsel who accessed the courts on his
behalf. See Zakrzewski v. State, 415 So. 3d 203, 210 (Fla.)
(rejecting claim that death row inmate was deprived access to
courts based on thirty-day warrant period overlapping with Fourth
of July holiday and pendency of another death row inmate’s
execution), cert. denied, 146 S. Ct. 57 (2025).

And we have repeatedly held that “an expedited warrant
litigation schedule does not deprive a defendant of his right to due
process.” Jennings, 422 So. 3d at 119 (citing Windom v. State, 416
So. 3d 1140, 1150 (Fla. 2025)); see also Zakrzewski, 415 So. 3d at
211 (rejecting claim that expedited process of warrant litigation
deprived defendant of his due process rights).

To the extent Silvia challenges the Governor’s absolute
discretion on when to sign a warrant, this Court has long rejected
similar challenges. Tanzi v. State, 407 So. 3d 385, 393 (Fla.)
(rejecting challenge to timing of death warrant, noting “[w]e have
long recognized the Governor’s authority and discretion when
signing death warrants”), cert. denied, 145 S. Ct. 1914 (2025); Valle

v. State, 70 So. 3d 530, 551-52 (Fla. 2011) (declining to “second-
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guess” Governor’s discretion in when to sign a warrant (citing
Marek v. State, 14 So. 3d 985, 998 (Fla. 2009))). We continue to
reject Silvia’s similar challenge here.

Finally, we find no error in the postconviction court’s rejection
of Silvia’s argument that the timing of the warrant violates his
Eighth Amendment right to be free from cruel and unusual
punishment, or that a manifest injustice will occur based on the
timing of his warrant and Florida’s recent executions of the elderly
and now of Silvia, who is in a wheelchair. First, these arguments
are predicated on Silvia’s meritless claim that he was deprived of
the effective assistance of postconviction counsel. Second, Silvia
waived any collateral attack on his sentence, agreeing on the record
in Silvia Il that he understood he was immediately warrant eligible.
Cf. James v. State, 404 So. 3d 317, 328 (Fla.) (denying habeas
claim, reasoning that “James’s effort to introduce recent brain
scans to challenge his 2003 postconviction waiver is improper
where that waiver was upheld in 2008 based on a finding that the
waiver was knowingly, voluntarily, and intelligently made”), cert.
denied, 145 S. Ct. 1351 (2025). We have also rejected similar

arguments based on physical infirmities. Id. at 325 (“[W]e agree

- 15 -



with the circuit court that even in light of James’s allegations
relating to cognitive and physical issues and other hardships,
James’s death sentence does not constitute cruel and unusual
punishment.”). Finally, we have declined to excuse a procedural
bar based on a claim of manifest injustice related to a physical
infirmity. See Bates v. State, 416 So. 3d 312, 320 (Fla.) (rejecting
request to “excuse the procedural bars and grant . . . relief to avoid
a manifest injustice” based on a claim that evidence of organic
brain damage was inadequately considered during defendant’s
second penalty phase; also finding no manifest injustice based on
the record and precedent (citing Owen v. State, 364 So. 3d 1017,
1026-27 (Fla. 2023); Dillbeck v. State, 357 So. 3d 94, 105 (Fla.
2023))), cert. denied, 146 S. Ct. 66 (2025).

Accordingly, we affirm the postconviction court’s summary
denial of claim one.

Claim 2

On appeal, Silvia focuses on the postconviction court’s refusal
to conduct an evidentiary hearing on claim two, arguing that this
was error given the “documented” shortage of etomidate which, if

true, will violate his Fourteenth Amendment rights to equal
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protection and due process and result in a manifest injustice if his
execution is carried out. Silvia clarifies on appeal that he is not
raising a method-of-execution claim under the Eighth Amendment
and has no issue with the lethal injection protocol. He also makes
no assertion on appeal that he is a member of a suspect class or is
being individually discriminated against for equal protection
purposes. Instead, he simply wants to investigate whether FDOC
has a sufficient, non-expired supply of etomidate so that he will be
executed in the same manner as other death row inmates. But
ultimately, he suggests that all executions be paused in Florida to
carry out this investigation, and, given the alleged shortage, he
suggests that FDOC donate its supply of etomidate—a lifesaving
drug—to hospitals or medical facilities.

We affirm the postconviction court’s denial of this claim
without an evidentiary hearing. Silvia’s claim based on his fears
that his rights might be violated by a possible shortage of, or
expired supply of, etomidate by FDOC—based on a pharmaceutical

industry report® that does not discuss FDOC or its supply of

6. Though citing many articles and reports on appeal, in his
motion below, Silvia primarily cited the following online report that
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etomidate—is speculative and does not state a sufficient claim
warranting an evidentiary hearing. “[A] postconviction court’s
decision whether to grant an evidentiary hearing on a rule 3.851
motion is ultimately based on written materials before the court,”
Jimenez v. State, 265 So. 3d 462, 474 (Fla. 2018) (quoting Marek v.
State, 8 So. 3d 1123, 1127 (Fla. 2009)), and “conclusory and
speculative allegations are insufficient to warrant an evidentiary
hearing,” id. (citation modified) (affirming postconviction court’s
summary denial of a speculative claim concerning potential harm
from use of etomidate).

Moreover, we recently denied a materially similar claim in
Occhicone v. State, No. SC2026-1042, 2026 WL 2097359, at *4 (Fla.
July 21), cert. denied, No. 26-5158, 2026 WL 2164217 (U.S. July
28, 2026), based on the “alleged nationwide shortage of etomidate”
and Occhicone’s fear that FDOC “will deviate from the protocols . . .

and thereby violate his right to equal protection.” In rejecting this

lists which pharmaceutical manufacturers have etomidate and
which are short on supply. See American Society of Health-System
Pharmacists, Drug Shortages, https:/ /www.ashp.org/drug-
shortages/current-shortages/drug-shortage-
detail.aspx?id=873&loginreturnUrl=SSOCheckOnly (last visited
Aug. 5, 2026).
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claim, we held that Occhicone’s claim was “speculative and
foreclosed by this Court’s recent decisions addressing materially
similar claims.” Id. (citing Heath v. State, 426 So. 3d 1233, 1261-
63 (Fla.), cert. denied, No. 25-6746, 2026 WL 363902 (U.S. Feb. 10,
2026); Trotter v. State, 428 So. 3d 68, 72-76 (Fla.), cert. denied, 146
S. Ct. 755 (2026); King v. State, No. SC2026-0336, 2026 WL
672101, at *4-6 (Fla. Mar. 10), cert. denied, 146 S. Ct. 1802 (2026);
Spencer v. State, No. SC2026-0880, 2026 WL 1757938, at *4-6 (Fla.
June 18), cert. denied, No. 25-7648, 2026 WL 1827690 (U.S. June
25, 2026)).

Further, “we have repeatedly recognized that [FDOC] is
entitled to the presumption that it will comply with the lethal
injection protocol.” Cole v. State, 392 So. 3d 1054, 1065 (Fla.)
(citing Muhammad v. State, 132 So. 3d 176, 203 (Fla. 2013)), cert.
denied, 145 S. Ct. 109 (2024). Silvia fails to overcome this
presumption.

As to Silvia’s policy arguments suggesting FDOC should
donate its supply of etomidate (notwithstanding his suspicions that
it is expired), this Court is neither a policymaker, nor is its role to

“micromanage the executive branch in fulfilling its own duties
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relating to executions.” Valle, 70 So. 3d at 546 n.16 (quoting Troy
v. State, 57 So. 3d 828, 840 (Fla. 2011)).

For all the foregoing reasons, we affirm the summary denial of
claim two.

III.

We affirm the summary denial of Silvia’s motion for
postconviction relief, deny his motion for stay filed in this case, and
deny his request for oral argument. No motion for rehearing will be
entertained by this Court. The mandate shall issue immediately.

It is so ordered.

COURIEL, C.J., and MUNIZ, GROSSHANS, FRANCIS, and
SASSO, JJ., concur.

LABARGA, J., concurs in result.

TANENBAUM, J., concurs in result with an opinion.
TANENBAUM, J., concurring in result.

The defendant waived his right to collaterally attack his
judgment and death sentence. That meant both of those orders
became absolutely final and beyond further challenge. Under how

this court used to treat collateral attacks on judgments, the trial

court at that point would have lost procedural jurisdiction to
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consider the claims the defendant now, at the last minute, has tried
to raise. I would affirm on that basis alone.

Earlier this year, I put the modern post-conviction motion into
historical perspective, relying heavily on this court’s own words.
See Saffold v. State, 429 So. 3d 424, 435-37 (Fla. 2026)
(Tanenbaum, J., concurring); Willacy v. State, 431 So. 3d 254, 266—-
67 (Fla. 2026) (Tanenbaum, J., concurring in part and dissenting in
part). Once an appeal from a judgment and sentence is at an end
and those two final orders are affirmed, they become absolutely
final, and the trial court loses procedural jurisdiction to modify or
vacate the orders. See Saffold, 429 So. 3d at 435 (Tanenbaum, J.,
concurring) (citing decisions from this court). Writs of habeas
corpus ad subjiciendum, coram nobis, and coram vobis historically
became the only means by which to collaterally attack a criminal
judgment and sentence for an error of law or fact. See id.; see also
Willacy, 431 So. 3d at 266-67 (Tanenbaum, J., concurring in part
and dissenting in part).

Key here is that these writs, in the context described, were

used to attack the legality of the judgment or sentence itself, not
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how the sentence was being implemented once it became final.
Take coram nobis. We once described it as follows:
The function of a writ of error coram nobis is to

bring the attention of the court to a specific fact or facts

then existing but not shown by the record and not known

by the court or by the party or counsel at the trial, and

being of such a vital nature that if known to the court in

time would have prevented the rendition and entry of the

judgment assailed.
Lamb v. State, 107 So. 535, 538 (Fla. 1926) (emphasis supplied).

As the highlighted text indicates, to warrant coram nobis relief
in a criminal case, the defendant had to show by evidence that facts
existing prior to the judgment—{facts that could not have been
known by the defendant or counsel despite “the exercise of due
diligence”—would have made entry of the judgment legally
impossible, had those facts contemporaneously been known. Id.
(further describing the requisite unknown, pertinent facts as
“existing or having occurred prior to the judgment” (emphasis
supplied)). Simply put, coram nobis was not available to attack a
judgment based on facts occurring after its entry. Id. at 539 (noting
that the writ has been denied “[w]here the facts or circumstances

complained of arose after judgment”); cf. Cole v. Walker Fertilizer

Co., for Use & Benefit of Walker, 1 So. 2d 864, 867 (Fla. 1941)
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(noting, in civil context, that coram nobis does not lie based on
“facts newly arising after judgment” (quoting 34 C.J. 397)).

We adopted Florida Rules of Criminal Procedure 3.850 and
3.851 to procedurally streamline most claims that could be brought
under either habeas or coram nobis. Cf. Richardson v. State, 546
So. 2d 1037, 1039 (Fla. 1989); Wood v. State, 750 So. 2d 592, 595
(Fla. 1999) (noting similarity between the relief to be obtained under
the writ and under rule 3.850); see generally In re Rule of Crim.
Proc. 3.851 (Collateral Relief After Death Sentence Has Been
Imposed), 626 So. 2d 198, 199 (Fla. 1993) (adopting new rule 3.851
but noting that the “proceedings and grounds for postconviction
relief remain as provided under Florida Rule of Criminal Procedure
3.8507).

Those rules did not, and could not, create a new, substantive
right of action to hold a state officer to account for how he
implements a sentence the trial court imposes. Such an action,
pursued in a criminal proceeding, makes no sense anyway—there
being no corrections officer named as a defendant and subject to
the court’s jurisdiction. Claims under these rules, in turn, ought

not go any further than the writs they replaced. That is, a post-
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conviction claim still must be focused on whether the judgment or
sentence is valid and legal based on facts arising prior to their
entry. Indeed, the text in both rules still references vacating the
“‘judgment and sentence”—and not a civil remedy having nothing to
do with the validity of those final orders. Fla. R. Crim. P. 3.850(a);
Fla. R. Crim. P. 3.851(d), (e)(1), (2)-

In 1990, this court simply ignored its long stretch of decisional
history and tradition and “held” that a defendant’s rule 3.850 (a
precursor to what became the separate rule for death sentences,
rule 3.851) claim based on mistakes in the carrying out of another
condemned prisoner’s otherwise constitutional death sentence was
not procedurally barred—with a wink and a nod stating that the
“claim rests primarily upon facts which occurred only recently.”
Buenoano v. State, 565 So. 2d 309, 311 (Fla. 1990). In other words,
the court, with no analysis, treated new, post-judgment facts as
newly discovered evidence that could support an otherwise
procedurally barred claim under the post-conviction-relief rules.

Doing this, the court, without authority, effectively expanded
the rule’s scope to include a new substantive right of action to

remedy claimed improper executive function. It is likely no
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coincidence that, after Buenoano, this court almost exclusively has
cited to federal civil rights cases for the supposed constitutional
standard to be applied in these method-of-execution claims brought
under rule 3.851, especially to Glossip v. Gross, 576 U.S. 863
(2015). See id. at 867 (noting that review came in connection with
civil rights suit filed under title 42, section 1983, of the United
States Code); see also Asay v. State, 224 So. 3d 695, 701 (Fla.
2017) (relying on Glossip to set out the “condemned prisoner’s”
burden of proof, based on current facts, to challenge the
constitutionality of death sentence implementation under rule
3.851); see generally Baze v. Rees, 553 U.S. 35 (2008) (review of
state declaratory judgment suit against prison officials regarding
implementation of death sentences); Bucklew v. Precythe, 587 U.S.
119 (2019) (review of method-of-execution challenge brought via
civil rights suit under 42 U.S.C. section 1983); Nelson v. Campbell,
541 U.S. 637 (2004) (same).

This approach is based on a false equivalency. There is a
substantive difference between a federal civil rights action—a
statutory action to remedy post-sentence conduct by state officials

who are subject to the court’s jurisdiction—and a post-conviction
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proceeding, which exists as a matter of substantive common-law to
challenge the judgment and sentence itself, within the same
criminal proceeding brought against the defendant, based on facts
pre-dating those orders.

Simply put, absent a statute, this court has no authority to
expand rule 3.851’s reach to allow the equivalent of a section 1983
suit. Moreover, this court consistently has overlooked the
significance of the U.S. Supreme Court’s observation that
“imposition of the death penalty presupposes a means of carrying it
out.” Nelson, 541 U.S. at 644. A challenge to “a particular means
of effectuating a sentence of death does not directly call into
question the ‘fact’ or ‘validity’ of the sentence itself,” because a state
could “alter|] its method of execution” and “go forward with the
sentence”—meaning such a challenge would be beyond the province
of a post-conviction motion. Id. To properly challenge a death
sentence as illegal, in turn, the post-conviction motion would have
to challenge the whole way the State carries out its death
sentences, e.g., by challenging the entire statutorily established

lethal injection regime as cruel and unusual punishment. Cf. id. at
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644-45 (suggesting this kind of argument “may amount to a
challenge to the fact of the sentence itself”).

Of course, lethal injection repeatedly has been held to be an
acceptable means of execution, and the defendant does not make
such a challenge here. Instead, the defendant’s counsel brings
forward frivolous claims that have nothing to do with the validity of
the judgment and sentence—which the defendant long ago accepted
as final when he waived his post-conviction claims.

Until this court returns to how it historically handled post-
conviction claims, as described above, we will continue to receive
frivolous claims like what we have here, ostensibly under the false
justification that “death is different.” Rule 3.851(h) is useful to
expedite what should be the rare, last-minute challenge to the
validity of a judgment and sentence. But too many collateral
counsel view it instead as an invitation to file something—anything,
even if frivolous—just because the Governor has signed a warrant.

The warrant is supposed to mark the end of the road for a
defendant on death row, not the beginning of one last attack on
how the State implements its otherwise lawful sentences of death.

We should not allow “method of execution” claims to be entertained
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under rule 3.851 unless the entire sentencing regime is challenged
as being cruel and unusual. The defendant did not assert such a
claim below (though he also previously waived it anyway), so the
summary denial was warranted, there being no jurisdiction to
consider the claims asserted.
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REQUEST FOR ORAL ARGUMENT

Undersigned counsels for the Appellant respectfully requests
the opportunity to present oral argument pursuant to Fla. R. App. P.
9.320. This is a capital case, which presents novel issues of
constitutional significance and the resolution of the issues presented
will determine whether William Frances Silvia, Jr. (“Silvia”) will live
or die, and a complete understanding of the complex factual, legal
and procedural history and the arguments presented are critical to
the proper disposition of this appeal.

JURISDICTIONAL STATEMENT

This is a timely appeal from the trial court’s final order denying
a successive motion for postconviction relief from a sentence of death.
This Court has plenary jurisdiction over death penalty cases. Fla.
Const. art. V, § 3(b)(1); Orange County v. Williams, 702 So.2d 1245
(Fla. 1997).

PRELIMINARY STATEMENT ABOUT THE RECORD

The postconviction record on appeal for the current successive
3.851 motion consists of one volume and is referenced to as “PCROA”
followed by the page number. The Appellant will be referred to as

“Silvia” or “Appellant,” interchangeably.
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JUDGEMENT AND SENTENCE UNDER APPEAL

A.Judgement and Sentence Under Attack

On October 24, 2006, a grand jury in and for Seminole County
returned a two-count Indictment for: COUNT 1: First Degree
premeditated murder of Patricia Ann Silvia, COUNT 2: Attempted
first degree premeditated murder of Betty Maclntyre Woodard. The
guilt phase of the jury trial took place from June 2 to 6, 2008. The
penalty phase was held July 17-21, 2008. The penalty phase jury
recommended death by a vote of 11 to 1. The trial court issued a
sentencing order on January 28, 2009. A timely appeal was filed, and
the Florida Supreme Court (“FSC”) affirmed the judgment and
sentences. See Silvia v. State, 60 So.3d 959 (Fl. 2011). A Mandate
was returned on May 20, 2011 and the Capital Collateral Regional
Counsel — Middle Region was appointed on the same date.

A motion to determine counsel and to dismiss the
postconviction proceedings was heard on June 26, 2012. Collateral
counsel was discharged and filed a timely notice of seeking review of
the order dismissing the postconviction proceedings. Discharged
counsel filed a brief pursuant to Fla. R. Crim. P. 3.851(i)(8)(B) on

November 20, 2012. Relief was denied on March 18, 2013.



The Court found the following Aggravators:

(1)

The court found Silvia’s contemporaneous conviction
for attempted murder for the shooting of Betty
Woodard established the prior violent felony
aggravator;

The court found Silvia created a great risk of death to
many persons; and

The court found the capital felony was a homicide
and was committed in a cold, calculated, and
premeditated manner without any pretense of moral
or legal justification (“CCP”).

The Court found the following Mitigators:

The trial
circumstances,

circumstances and assigned weights to each:

(1)

On direct appeal, Silvia raised claims concerning how the

emotional distress from loss of job and wife (little
weight);

impaired ability to conform conduct due to chronic
personality disorder not otherwise specified and
chronic alcohol dependence (moderate weight);
chronic personality disorder not otherwise specified
with paranoid, antisocial, and schizoid features and
alcohol dependence (moderate weight);

chronic alcohol dependence (moderate weight);
diagnosis as a teenager with “schizoid” or
“schizophreniform” disorder (little weight); and
dysfunctional family setting when growing up with
domestic violence (little weight).

trial court erred in ruling on several matters:

(1)
(2)

the trial court erred in finding CCP;

the trial court erred in finding that Silvia knowingly

created a great risk of death to many persons;

court did not find any statutory mitigating
but found the below non-statutory mitigating



(3) his death sentence is not proportionate;
(4) the prosecutor’s repeated improper and inflammatory
elicitation of irrelevant evidence tainted the penalty phase;
(5) reversible error occurred when the trial court permitted
improper victim impact evidence; and
(6) Florida’s death sentencing scheme is unconstitutional
under the Sixth Amendment pursuant to Ring v. Arizona,
536 U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d 556 (2002).
The judgment and sentence for first degree murder in this case
were affirmed on appeal by the Florida Supreme Court on April 7,
2011. Silvia v. State, 60 So0.3d 959 (Fla. 2011). (See Appendix A -
Judgement and Sentence).
B. Previous Postconviction Claims and Disposition
Silvia waived his initial postconviction proceedings on June 26,
2012. Following a successive motion to vacate his sentence, the trial
court granted Silvia a new penalty phase proceeding pursuant to
Hurst v. Florida, 577 U.S. 92 (2016) and Hurst v. State, 202 So .3d
40 (Fla. 2016). However, this Court reversed and denied Silvia’s relief
after the State appealed. State v. Silvia, 235 So. 3d 349 (Fla. 2018).
Governor Ron DeSantis signed Silvia’s death warrant on Friday July
17, 2026, while undersigned counsel was on the way to visit

Dominick Occhicone at the Florida State Prison (“FSP”) to discuss

Occhicone’s death warrant, which was pending before this Court.
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C. Warrant Proceedings

Silvia timely filed a demand for additional public records
pursuant Rule 3.852(i) to the Florida Department of Corrections
(“FDOC”), PCROA 2083-2090, and to the Florida Executive Office of
the Governor (“EOG”), PCROA 2091-2153. FDOC filed an objection.
PCROA 2165-2184. EOG also filed an objection. PCROA 2156-2164.
The lower court conducted a public records hearing on July 22, 2026,
at 2:00 p.m., PCROA 2195-2225, and shortly afterward issued an
order denying Silvia’s demands. PCROA 2189-2194. Silvia timely
filed his Successive Motion to Vacate Judgment and Sentence,
PCROA 2226-2332, on July 27, 2026, raising two claims and
simultaneously filed a Motion for Stay of Execution. PCROA 2333-
2338. The State filed its response to Silvia’s Motion for Stay, PCROA
2339-2346, and Answer to Silvia’s Successive Postconviction Motion,
PCROA 2347-2368, on July 29, 2026. The State asserted the claims
raised should be summarily denied as untimely, procedurally barred,
and/or meritless.

The circuit court conducted a case management conference
(“CMC”) on July 29, 2026, and heard argument on Silvia’s Successive

Motion to Vacate Judgment and Sentence and his Motion for a Stay
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of Execution. PCROA 2553-2552. The circuit court entered its Order
Summarily Denying Defendant’s Successive Motion to Vacate Death
Sentence Following a Signed Death Warrant and Denying Defendants
(sic) Motion for a Stay of Execution on July 29, 2026. PCROA 2371-
2586. Silvia timely filed a Notice of Appeal on July 30, 2026. PCROA
2586-2587.

STANDARD OF REVIEW

This is an appeal from a Successive Motion under Fla. R. Crim.
P. 3.851. The Court reviews the summary denial of a successive Rule
3.851 motion de novo. See Davis v. State, 417 So. 3d 242, 247 (Fla.
2025). A summary denial will be upheld only “if the motion is legally
insufficient or procedurally barred, or if its allegations are
conclusively refuted by the record.” Sparre v. State, 391 So. 3d 404,
405 (Fla. 2024). If a court determines a claim is conclusively refuted
by the record, it must attach the portion(s) of the record, or at least
reference those parts of the record, which justify summary
disposition. See Fla. R. Crim. P. 3.851(f)(5)(F).

Because the circuit court denied postconviction relief without
an evidentiary hearing, this Court must accept the factual allegations

presented in Occhicone’s motion and in this appeal as true to the



extent they are not conclusively refuted by the record. Ventura v.
State, 2 So. 3d 194, 197-98 (Fla. 2009). Further, this Court “review|s]
the trial court’s application of the law to the facts de novo.” Green v.
State, 975 So. 2d 1090, 1100 (Fla. 2008). A postconviction court’s
decision whether to grant an evidentiary hearing is likewise subject
to de novo review. Rose v. State, 985 So. 2d 500, 505 (Fla. 2008).

The evidence upon which Silvia is relying to raise the arguments
in these proceedings were unknown to the trial court, counsel, or
Appellant at the time of his trial and the facts could not have been
discovered through due diligence. See Fla. R. Crim. P. 3.851(d)(2)(A);
Robinson v. State, 707 So. 2d 688, 691 n.4 (Fla. 1998): Jones v. State,
591 So.2d 911, 914-15 (Fla. 1991); Hallman v. State, 371 So. 2d 482,
485 (Fla. 1979). Secondly, the newly discovered evidence would
probably yield a less severe sentence. Long v. State, 271 So. 3d 938,
942 (Fla. 2019); Walton v. State, 246 So. 3d 246, 249 (Fla. 2018)
(quoting Swafford v. State, 125 So. 3d 760, 767 (Fla. 2013). The
evidence upon which Appellant relies is based on information
obtained within the past calendar year.

SUMMARY OF THE ARGUMENT

The circuit court erred when it summarily denied Silvia’s



Rule 3.851 motion. First, the circuit court abused its discretion
and erred in denying Silvia’s claim regarding the Governor signing
his death warrant while his counsel was simultaneously litigating
another death warrant at the state and federal appellate stage. The
signing of the death warrant violated Silvia’s statutorily created right
to counsel during postconviction proceedings, as well as his Sixth,
Eighth, and Fourteenth Amendment rights, along with his
corresponding rights under the Florida Constitution.

Additionally, the circuit court abused its discretion and erred
in denying Silvia’s claim that the recently revealed shortages of
etomidate create a violation of Silvia’s Fourteenth Amendment rights
under the United States Constitution and the corresponding
provisions of the Florida Constitution. Further, the error will result
in a manifest injustice should Silvia’s execution proceed.

ARGUMENT I

IT WAS A VIOLATION OF SILVIA’S STATUTORILY

CREATED RIGHT TO POSTCONVICTION COUNSEL, AS

WELL AS HIS SIXTH, EIGHTH, AND FOURTEENTH

AMENDMENT RIGHTS, AND HIS CORRESPONDING

RIGHTS UNDER THE FLORIDA CONSTITUTION TO

SIGN A DEATH WARRANT WHILE SILVIA’S COUNSEL

WAS SIMULTANEOULSY LITIGATING ANOTHER

DEATH WARRANT AT THE STATE AND FEDERAL
APPELLATE STAGE AND A DENIAL OF RELIEF WOULD



BE A MANIFEST INJUSTICE

Silvia is an indigent Florida inmate under a sentence of death
and subject to execution by lethal injection pursuant to § 922.105,
Fla. Stat. A Death Warrant was signed by Governor Ron DeSantis on
Friday, July 17, 2026 and filed with the Department of State at 12:33
p.m. (See Appendix B — Warrant Packet for William Silvia, Jr.). The
warrant was provided to undersigned counsel at 1:09 p.m. and was
accompanied by a letter dated July 16, 2026, to the Governor from
the Attorney General James Uthmeier. Silvia’s execution has been
scheduled for Tuesday, August 18, 2026, at 6:00 p.m. (See Appendix
C — Email from Office of Executive Clemency).

Previously, on June 26, 2026, a Death Warrant was signed by
Governor DeSantis scheduling the execution of Dominck Occhicone
on July 26, 2026. It was filed with the Department of State at 3:32
p.m. and was accompanied by a letter dated June 26, 2026, to the
Governor from the Attorney General James Uthmeier. (See Appendix
D - Warrant Packet for Dominick Occhicone). Occhicone’s warrant
was provided to undersigned counsel at 5:51 p.m. from the Office of
the Attorney General (See Appendix E - Email from Office of the

Attorney General). Prior to the receipt of Occhicone’s warrant,



undersigned counsel received an email at 4:09 p.m. from the Office
of Executive Clemency indicating clemency was denied and a warrant
had been issued for Occhicone. (See Appendix F — Email from Office
of Executive Clemency).

It appears from the above documents, the Office of the Attorney
General, who is also a party to this action, is privy to the signing of
death warrants along with the EOG, prior to undersigned counsel
being noticed. Death warrant litigation is extremely time-consuming
and the party seeking to execute Silvia is potentially being given a
head start.! In addition to adhering to severely truncated scheduling
deadlines provided by this Court, this Court has also mandated death

warrant litigation must take precedence over all other cases. See Fla.

10n July 30, 2026, Governor DeSantis signed a death warrant on
Harold Gene Lucas, scheduling his execution for September 1, 2026,
which was filed with the Department of State at 2:17 p.m., marking
the third client of the undersigned counsel subjecting to a death
warrant in 34 days. Mr. Lucas’ warrant was provided to counsel on
July 30, 2026 at 2:35 p.m. and comes less than 48 hours after the
execution of Mr. Occhicone and less than 24 hours after the denial
of relief for Mr. Silvia by the circuit court where the overlapping
warrants for counsel of record were put on the record. The Office of
Executive Clemency sent a letter to the undersigned 5:49 p.m. The
Office of the Attorney General filed their motion for scheduling order
at 3:56 p.m. less than 90 minutes after undersigned counsel was
notified, giving the appearance they had prior knowledge of the
existence of the warrant.



R. Crim. P. 3.851(h)(2). In Herard v. State, 390 So. 3d 610 (Fla. 2024),
this Court determined it was reasonable for a trial court to strike a
panel of prospective jurors on the second day of voir dire of a capital
trial, because a death warrant was signed on a defendant in a
different case who was represented by co-counsel. and a death
warrant was signed. Considering the importance assigned to death
warrant litigation by this Court, it is unconscionable for the EOG to
select Silvia for a death warrant while his legal team was actively
litigating the Occhicone death warrant. The circuit court compared
this manifest injustice to the situation previously raised in Barwick
v. State, 361 So. 3d 785 (Fla. 2023), PCROA 2387, however, the
attorneys in Barwick raised overlapping warrants to the extent there
was another individual, who was not represented by Barwick’s
counsel, on death watch as well as the timing of the warrant around
multiple holidays. The situation created here by the State is different
in that the undersigned counsel was not raising concerns about
visitation, but rather the disadvantages created for Silvia’s
constitutional right to counsel guaranteed by the Florida
Constitution. The prejudice also affects the Sixth, Eighth, and

Fourteenth Amendments due to the ongoing litigation which was
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occurring in the Occhicone case at the same time, the same counsel,
needed to be investigating and preparing arguments for Silvia under
the strict and truncated proceedings after the death warrant was
signed.

Contrary to the circuit court’s finding, PCROA 2386, Silvia is
not asking this Court and did not ask the circuit court to go against
the separation of powers and second-guess the clemency
considerations of the executive branch. Although this Court has
recognized the need to proceed carefully in addressing claims
regarding separation of powers, See Valle v. State, 70 So. 3d 530, 552
(Fla. 2011), a true holding the Governor has “unfettered discretion”
in death warrant selection, Gore v. State, 91 So. 3d 769, 779 (Fla.
2012), and his actions may never be “second-guessed,” See Carroll v.
State, 114 So. 3d 883, 888 (Fla. 2013), would be an abdication of
judicial authority. No citizen, including the chief executive of a state,
is immune from following the United States Constitution. See
American Federation of State, County, and Municipal Employees
Council 79 v. Rick Scott, 717 F. 3d 851, 875-80 (11t Cir. 2013)
(rejecting the Governor’s executive order mandating the drug-testing

of all state employees, in part on Fourth Amendment grounds); see
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also In re Bush, 164 Wash. 2d 697, 700 (Wash. 2008) (finding a 14tk
Amendment non substantive, procedural due process violation when
the Washington Governor revoked Bush’s conditional sentence
commutation, without providing an opportunity to be heard).
Moreover, Article II, Section 5 of the Florida Constitution requires the
Governor to support, protect, and defend the Constitution and
Government of the United States. No person, not even a president, is
above the law. United States v. Nixon, 418 U.S. 683 (1974).
Considering the degree of deference given to the governor in Florida,
at some point the State’s interpretation of process conflicts with the
Appellant’s fundamental constitutional rights; this intersection
creates a need for judicial intervention in this case.
A. State Created Right to Counsel

Silvia recognizes the federal precedent finding “there is no
federal constitutional right to counsel in post[-]Jconviction
proceedings,” Sweet v. Muniz, No. 3:22-CV-574-TJC-LLL, 2023 WL
5226624 (M.D. Fla. Aug. 15, 2023); Pennsylvania v. Finley, 481 U.S
531, 555 (1987); see also Barbour v. Haley, 471 F.3d 1222, 1227
(11th Cir. 2006). However, Florida has a statutorily created right to

postconviction counsel. In 1985, the Florida Legislature established
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the Capital Collateral Regional Counsel (“CCRC”) program, with the
expressed intent
...to provide for the collateral representation of any person
convicted and sentenced to death in this state, so that
collateral legal proceedings to challenge any Florida capital
conviction and sentence may be commenced in a timely
manner and so as to assure the people of this state that
the judgments of its courts may be regarded with the
finality to which they are entitled in the interests of
justice.
§ 27.7001, Fla. Stat. (Emphasis added). Although the Florida
Legislature claimed it was not creating “...any right on behalf of any
person, provided counsel pursuant to any provision of this chapter,
to challenge in any form or manner the adequacy of the collateral
representation provided,” as well as establishing “... the sole method
of assuring adequacy of representation provided shall be in
accordance with the provisions of s. 27.711(12),” § 27.7002(1) and
(2), Fla. Stat., which provides guidance to this Court for monitoring
the performance of said counsel. The Florida Legislature further
established effectiveness requirements for counsel representing
capital defendants in § 27.7045, Fla. Stat., by instructing the courts

to prohibit, for five years, any attorney from representing capital

defendants at trial or in postconviction proceedings if they have been
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found to have provided deficient representation to the extent relief
was granted by the court in two instances.

The legislature, along with the circuit court, was aware of the
importance of the assistance of counsel, irrespective of Silvia’s
waivers. Because Silvia wants to pursue litigation in state court, he
was entitled to reappointment of postconviction counsel pursuant to
Fla. R. Crim. P. 3.851 (i). See Fla. R. Crim. P. 3.831 (i) (11) (“For cases
where counsel was previously discharged pursuant to this rule,
collateral counsel eligible pursuant to rule 3.112 must be appointed
within thirty days of May 5, 2022.”). Though any reappointment
would not reverse Silvia’s previous waiver of his state postconviction
claims under Fla. R. Crim. P. 3.851 (i), there are certain
circumstances where Silvia may raise claims, under the Amendments
to Fla. R. Crim. P. 3.851 (i):

The amendments are in response to the Court’s decision

in Davis v. State, 257 So. 3d 100, 107 n.8 (Fla. 2018),

recognizing the discrepancy between rule 3.851(i) and the

Court’s case law. The dismissal of a pending

postconviction motion pursuant to subdivision (i) does not

preclude the filing of a subsequent postconviction motion
raising for the first time claims that could be raised under

rule 3.851(d)(2)(A), which allows for claims based on newly

discovered evidence, or rule 3.851(d)(2)(B), which allows

for claims that are based on a newly established
fundamental constitutional right previously held to apply
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retroactively, and claims that are only ripe at the time

of issuance of a warrant, such as competency to be

executed and challenges to execution protocols.

See 2022 Comment: In Re: Amendments to Florida Rule of Criminal
Procedure 3.851 and Florida Rule of Appellate Procedure 9.142. This
change places the individual who previously waived the right to all
state postconviction in the same position as any other capital litigant
in Florida under a death warrant. This is not a limitation; it is an
extension of the right to counsel to individuals, like Silvia, who at the
time of the warrant, did not have access to the courts based on prior
waivers of postconviction. The State recognized the importance of this
right when they asked undersigned counsel to be formally
reappointed on the record. (PCROA 2079). The circuit court erred in
finding Silvia was barred from raising post-warrant claims due to a
prior waiver.

Although the Florida legislature says the mechanism it created
was not per se to provide effective assistance of counsel to death row
inmates, it must have been to assure the citizens of the State of
Florida, and thereby death row inmates as well, the mandated

counsel being provided was not meaningless. It is imperative for the

taxpayer money being spent by the citizens of the State of Florida on
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the CCRC, to not be spent solely for appearance whereby
postconviction counsel for capital defendants is reduced to
rearranging the deck chairs on a sinking ship.

Following the implementation of the legislature creating capital
collateral representation, this Court established standards for an
attorney to be eligible to represent capital defendants in Fla. R. Crim.
P. 3.112, which includes minimum qualifications for lead counsel at
all levels of capital collateral representation. The committee’s
comments regarding the implementation of Fla. R. Crim. P. 3.112
specifically address the need for competent and effective counsel:

These standards are based on the general premise that the
defense of a capital case requires specialized skill and
expertise. The Supreme Court has not only the authority,
but the constitutional responsibility to ensure that
indigent defendants are provided with competent counsel,
especially in capital cases where the State seeks to take
the life of the indigent defendant. The Supreme Court also
has exclusive jurisdiction under Article V section 15 of the
Florida Constitution to “[rlegulate the admission of
persons to the practice of law and the discipline of persons
admitted.” Implied in this grant of authority is the power
to set the minimum requirements for the admission to
practice law, see In re Florida Board of Bar Examiners, 353
So. 2d 98 (Fla. 1977), as well as the minimum
requirements for certain kinds of specialized legal work.

This Court also recognized courts should consider an attorney’s

caseload as an indication of whether it “might impair the quality of
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legal representation provided to the defendant.” Fla. R. Crim. P.
3.112(j) Although the Florida Legislature claims it did not intend to
provide for effective assistance of counsel to capital postconviction
counsel, the judiciary has added multiple requirements to ensure
capital defendants do receive qualified and effective postconviction
representation.

The United States Supreme Court has said the guarantee of
counsel “cannot be satisfied by mere formal appointment.” Evitts v.
Lucey, 469 U.S. 387, 395, 105 S. Ct. 830, 835, 83 L. Ed. 2d 821
(1985)(quoting Avery v. Alabama, 308 U.S. 444, 446, 60 S.Ct. 321,
322, 84 L.Ed. 377 (1940)). The Court went on to hold:

When a State opts to act in a field where its action has

significant discretionary elements, such as where it

establishes a system of appeals as of right although not
required to do so, it must nonetheless act in *388 accord

with the dictates of the Constitution, and, in particular, in

accord with the Due Process Clause.
Id. at 387-88.

The signing of Silvia’s death warrant while his counsel was
actively litigating Occhicone’s warrant, which was pending review by

this Court and then the United States Supreme Court created a

circumstance which directly impacts the quality of representation
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available to Silvia pursuant to legislation and judicially imposed
rules. The additional signing of another death warrant on
undersigned counsel, immediately after the denial of Silvia’ motions
is another indication.
B. Eighth Amendment

The circuit court erred in finding Appellant’s constitutional
claims were untimely, procedurally barred, and meritless. PCROA
2371-2396. One clear concern of the Justices in Furman v. Georgia,
408 U.S. 238 (1972), was the possible discriminatory application of
the death penalty. Justice Douglas concluded the capital statutes
before him were “pregnant with discrimination,” Id. at 257, and thus
ran directly counter to “the desire for equality . . . reflected in the ban
against ‘cruel and unusual punishments’ contained in the Eighth
Amendment.” Id. at 255. These observations illuminate the holding
of Furman, reaffirmed by the Supreme Court of the United States
(“SCOTUS”) in Gregg and subsequent cases, that the death penalty
may “not be imposed under sentencing procedures that create [] a
substantial risk that it [will] . . . be inflicted in an arbitrary and
capricious manner.” Gregg v. Georgia, 428 U.S. 153, 188 (1976);

Godfrey v. Georgia, 446 U.S. 420, 428.
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There are no articulated limits to the executive discretion, there
are no known guidelines for the selection process, and the entire
process is cloaked in secrecy, creating an arbitrary and capricious
process for determining who lives and who dies. C.f. Furman v.
Georgia, 408 U.S. 238, 309-10 (1972) (Stewart, J., concurring)
(“These death sentences are cruel and unusual in the same way that
being struck by lightning is cruel and unusual. For, of all the people
convicted of rapes and murders . . . many just as reprehensible as
these, the petitioners are among a capriciously selected random
handful upon whom the sentence of death has in fact been imposed”).

The United States Supreme Court has repeatedly “held that the
Eighth Amendment requires increased reliability of the process by
which capital punishment may be imposed.” Herrera v. Collins, 506
U.S. 390 (1993); McKoy v. North Carolina, 494 U.S. 433 (1990);
Eddings v. Oklahoma, 455 U.S. 104 (1982); Lockett v. Ohio, 438 U.S.
586, 604 (1978) (plurality). The imposition of a death sentence and
the process of carrying out an execution must withstand
constitutional scrutiny irrespective of the Governor’s discretion in

signing death warrants.
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If the Constitution renders the fact or timing of his
execution contingent upon establishment of a further fact

. “then that fact must be determined with the high
regard for truth that befits a decision affecting the life or
death of a human being.”

Herrera, 506 U.S. at 405-06 (quoting Ford v. Wainwright, 477 U.S.
399, 411 (1986)). The United States Supreme Court has held the
factual determinations related to the constitutionality of a person’s
execution are “properly considered in proximity to the execution.” Id.
at 406 (noting competency to be executed determination is more
reliable near time of execution whereas guilt or innocence
determination becomes less reliable). In other words, whether the
carrying out of a death sentence violates the Eighth Amendment
depends on the facts existing after a death warrant is signed and the
determination of these facts requires increased reliability.

Despite this requirement, Florida vests the governor with
unbridled authority not only to sign death warrants but also to set
the date of execution, all of which is done under a veil of secrecy
without any governing standards as to how the governor should
exercise his warrant signing power. This permits the governor to

determine how much process, if any, is available to make these
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critical factual determinations. The result is the executive branch
having unchecked power through the actions of the Office of the
Attorney General and the Governor - an absolute veto, in absolute
secrecy - over the rights provided by the Eighth and Fourteenth
Amendments to the United States Constitution and the
corresponding provisions of the Florida Constitution. Silvia does not
argue because the Governor has some discretion that the system is
per se arbitrary and capricious. Silvia does not dispute that if the
Governor or other decision-making body had some criteria, the
Governor or other body would be free to choose from among any of
the defendants who fit the criteria. Silvia argues there must be some
criteria. The Eighth Amendment requires there a principled way to
distinguish between who is executed by a state and who is not, as
well as how much time they are afforded to investigate and present
their claims under warrant.

Florida has yielded this power entirely to the EOG. § 922.052,
Fla. Stat., sets a maximum 180-day warrant period, yet here, the
governor afforded Silvia only thirty-one days to litigate his warrant.
Silvia alerted the circuit court to his need for the EOG records under

the unnecessarily expedited and difficult warrant schedule, which
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was denied. Silvia also filed an Emergency Motion to Modify
Scheduling Order and an Emergency Motion for Stay of Execution in
front of the Florida Supreme Court, and this court did not rule on
either until August 3, 2026 at 10:20 a.m. This abdication violates the
separation of powers articulated in Article II, Section 3 of the Florida
Constitution and, the Eighth and Fourteenth Amendments to the
United States Constitution, as applied to Silvia.

Florida has declined to address the Governor’s unbridled
discretion in determining who shall die and when, noting such an
inquiry “triggers separation of powers concerns.” Valle v. State, 70
So. 3d 530 (Fla. 2011). There must be some form of test where varying
factors are determined. It is well past time. The governor’s power is
not absolute. The United States Constitution still controls. Whether
to grant clemency is discretionary. Whether to sign a death warrant
is discretionary. Whether to follow the Constitution in carrying out a
death sentence is not. The Eighth Amendment still applies, even
though the governor sits in a different branch of government.

C. Fourteenth Amendment
Silvia has a due process right as established by the Fourteenth

Amendment to the United States Constitution and the corresponding
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provision of Florida’s Constitution, even in post-warrant litigation.
Florida’s interest in the timely enforcement of judgments handed
down by its courts must be weighed against Silvia’s continued
interest in his life. See Ohio Adult Parole Auth. v. Woodard, 523 U.S.
272, 289 (1998) (“[I]t is incorrect . . . to say that a prisoner has been
deprived of all interest in his life before his execution.”) (O’Connor,
J., plurality opinion). “Judicial intervention, might, for example, be
warranted in the face of a scheme whereby a state official flipped a
coin to grant clemency.” Id. The constitutional concerns here are
worse than flipping a coin, as one could surmise a Florida governor
could sign a death warrant on anyone on death row post clemency,

for any reason at all, irrespective of the United States Constitution

and/or Florida Constitution. Hypothetically, a governor could sign a
death warrant every month, on the same attorney’s clients, for any

reason at all, irrespective of the Constitution. Or, hypothetically, the

Florida governor could set 10-12 executions to occur on the same
day. Or the Governor could do what actually occurred here and set
two executions of the clients of the same attorneys three weeks apart,

requiring those attorneys to undergo simultaneous and conflicting
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warrant proceedings on two cases.? There should be no question that
none of those scenarios could come true because they would be
unconstitutional. It is time for this Court to intervene and show the
governor’s discretion in signing death warrants is not “unfettered,”
and he is not immune from following the United States Constitution.

Capital defendants have a fundamental right to due process and
equal protection of the laws based on the Fourteenth Amendment.
When a state draws a distinction between those capital defendants
who will receive the benefit of a constitutionally valid due process
procedure pursuant to the Eighth Amendment, and those who will
not, the state’s justification for the distinction must satisfy strict
scrutiny. Distinctions in state criminal laws which impinge upon
fundamental rights must be strictly scrutinized. See, e.g., Skinner v.
Oklahoma, 316 U.S. 535, 541 (1942); McLaughlin v. Florida, 379 U.S.
184, 192 (1964); Eisenstadt v. Baird, 405 U.S. 438, 447 (1972). The
distinction made by the state courts in Florida cannot meet that

standard. See Dep’t of Agriculture v. Moreno, 413 U.S. 528, 538

2In Silvia’s case, the Governor actually signed a third warrant on
Harold Gene Lucas, another client of the undersigned attorneys, 34
days after the warrant on Occhicone and 13 days after the warrant
on Silvia. See footnote 1 above
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(1973).
Regarding the status of a class of one, the United States
Supreme Court has stated:

The Equal Protection Clause of the Fourteenth
Amendment commands that no State shall “deny to any
person within its jurisdiction the equal protection of the
laws,” which is essentially a direction that all persons
similarly situated should be treated alike. Plyler wv.
Doe, 457 U.S. 202, 216, 102 S. Ct. 2382, 2394, 72 L.Ed.2d
786 (1982).”

City of Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 432, 439
(1985). And also:

Our cases have recognized successful equal protection
claims brought by a “class of one,” where the plaintiff
alleges that she has been intentionally treated differently
from others similarly situated and that there is no rational
basis for the difference in treatment. See Sioux City Bridge
Co. v. Dakota County, 260 U.S. 441, 43 S. Ct. 190, 67 L.
Ed. 340 (1923); Allegheny Pittsburgh Coal Co. v.
Commission of Webster Cty., 488 U.S. 336, 109 S. Ct. 633,
102 L.Ed.2d 688 (1989). In so doing, we have explained
that “[t]he purpose of the equal protection clause of the
Fourteenth Amendment is to secure every person within
the State’s jurisdiction against intentional and arbitrary
discrimination, whether occasioned by express terms of a
statute or by its improper execution through duly
constituted agents.” Sioux City Bridge Co., supra, at 445,
43 S. Ct. 190 (quoting Sunday Lake Iron Co. v. Township
of Wakefield, 247 U.S. 350, 352, 38 S. Ct. 495, 62 L. Ed.
1154 (1918)).
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Vill. of Willowbrook v. Olech, 528 U.S. 562, 564 (2000). See also
Clubside, Inc. v. Valentin, 468 F.3d 144, 159 (2d Cir. 2006) (requiring
an “extremely high degree of similarity” between the plaintiff and
those similarly situated).

Florida has similarly violated Silvia’s equal protection rights.
Silvia is being treated differently than other similarly situated
defendants under a death warrant. No other Florida death row
inmate in recent memory who has been discriminated against by
having his legal team forced to simultaneously litigate another death
warrant.3 The unequal treatment Silvia will receive if he is executed
without the ability to further litigate his claims at an evidentiary
hearing will further violate his rights to equal protection and
fundamental fairness.

D. Access to the Courts
The Due Process clause of the Fourteenth Amendment

guarantees access to the courts. In fact, it guarantees every state

3See footnotes 1 and 2 above regarding the actuality of a third
warrant being signed on the same attorneys less than 48 hours after
the execution of Occhicone, thereby concluding his warrant
litigation. This legal team has now been appointed to three
overlapping death warrants in a row — a situation no other legal team
in memory, nor their clients, have been subjected to

26



prisoner a right of meaningful access to the courts. Dawson v.
Kendrick, 527 F. Supp. 1252, 1312 (S.D.W. Va. 1981). The courts of
this country have “consistently required States to shoulder
affirmative obligations to assure all prisoners meaningful access to
the courts.” Bounds v. Smith, 430 U.S. 817, 824, 97 S. Ct. 1491,
1496, 52 L. Ed. 2d 72 (1977), abrogated by Lewis v. Casey, 518 U.S.
343, 116 S. Ct. 2174, 135 L. Ed. 2d 606 (1996).4 It is the state's
burden to provide meaningful access and to demonstrate its chosen
method is adequate. Gluth v. Kangas, 951 F.2d 1504, 1508 (9th Cir.
1991). The State of Florida has an obligation not only to provide Silvia
access to the court, but to provide meaningful access. Furthermore,
because Silvia is confined on Death Row, an extreme form of
punishment in its permanency, the State also has a higher burden
to affirmatively act to assure adequate process.

Capital defendants in Florida do not have the ability to
represent themselves in postconviction proceedings.

This Court has also recognized that “since the state of

Florida enforces the death penalty, its primary obligation
is to ensure that indigents are provided competent,

4The Lewis case simply specified the right acknowledged by Bounds
was not a right to a law library or legal assistance but the right of
access to the courts.
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effective counsel in capital cases,” White v. Board of County
Comm'rs, 537 So.2d 1376, 1379 (Fla.1989), and that “all
capital cases by their very nature can be considered
extraordinary and unusual.” Id. at 1378. This Court has
recognized the crucial role of counsel at all levels of capital
proceedings.

Gordon v. State, 75 So. 3d 200, 202 (Fla. 2011)(Emphasis added).
Without counsel, a defendant in Florida like Silvia has no access to
the courts. It is clear from Gordon, the purpose of that restriction was
not to deny access to the courts, but to provide a higher degree of
assurance all death sentenced individuals, regardless of indigency,
are provided equally competent and effective counsel, so the access
to court can be meaningful. To accomplish this, Florida has created
a right to counsel in capital postconviction cases. This court must
allow Silvia meaningful access to the courts in the form of competent
and effective counsel. “Due process requires that a defendant be
given notice and an opportunity to be heard on a matter before it is
decided.” Barwick v. State, 361 So. 3d 785, 790 (Fla. 2023) (quoting
Asay v. State, 210 So. 3d 1, 27 (Fla. 2016)). “The fundamental
requirement of due process is the opportunity to be heard ‘at a

»”

meaningful time and in a meaningful manner.” Mathews v.
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Eldridge, 424 U.S. 319, 333 (1976)(quoting Armstrong v. Manzo, 380
U.S. 545, 552 (1965)).

In discussing the right to counsel, the United States Supreme
Court said:

Judge Cooley refers to the right of a person accused of
crime to have counsel as perhaps his most important
privilege, and after discussing the development of the
English law upon that subject, says: ‘With us it is a
universal principle of constitutional law, that the prisoner
shall be allowed a defense by counsel.” 1 Cooley's
Constitutional Limitations (8th Ed.) 700. The same author,
as appears from a chapter which he added to his edition
of Story on the Constitution, regarded the right of the
accused to the presence, advice and assistance of counsel
as necessarily included in due process of law. 2 Story on
the Constitution (4th Ed.) s 1949, p. 668. The state
decisions which refer to the matter, invariably recognize
the right to the aid of counsel as fundamental in character.
E.g., People v. Napthaly, 105 Cal. 641, 644, 39 P. 29; Cutts
v. State, 54 Fla. 21, 23, 45 So. 491; **65 Martin v. State,
51 Ga. 567, 568; Sheppard v. State, 165 Ga. 460, 464, 141
S.E. 196; State v. Moore, 61 Kan. 732, 734, 60 P. 748; *71
State v. Ferris, 16 La.Ann. 414; State v. Simpson, 38
La.Ann. 23, 24; State v. Briggs, 58 W.Va. 291, 292, 52 S.E.
218.

Powell v. State of Ala., 287 U.S. 45, 70-71, 33 S. Ct. 55, 64-65, 77 L.

Ed. 158 (1932).
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E. Manifest Injustice

Executing Silvia would result in a manifest injustice which
“shocks the conscience,” and demands correction.> Manifest injustice
refers to an error in a legal proceeding which is so fundamentally
unfair or wrong it shocks the conscience.® In this postconviction
context, the inquiry focuses on whether a manifest injustice will
occur if the error is not corrected. State v. Gordon, No. F08-9192,
2014 WL 8396818, at *3 (Fla .Cir .Ct. Aug. 12, 2014). When manifest
injustice has occurred, this Court has the responsibility to correct
the injustice if it can. Id. (See also, State v. Owen, 696 So. 2d 715,
720 (Fla. 1997) “this Court has “the power to reconsider and correct
erroneous rulings”).

As argued at the hearing on July 22, 2026, Florida is engaging
in a series of escalations with the past several death warrants which
shocks the conscience. (PCROA 2214-2215). Dusty Ray Spencer's

June 25, 2026 execution set a modern record in Florida as the oldest

SLSD Law Legal Dictionary (March 2026) What is manifest injustice?
simple definition & meaning - LSD Law. Available at:
https:/ /definitions.lsd.law/manifest-injustice (Last Accessed July 2,
2026)

6LSD Law Legal Dictionary (March 2026), supra
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man to be executed at 74 years of age. Then, Dennis Sochor was
executed on July 14, 2026, who was also 74 years old. Followed
closely by Dominick Occhicone who was in extremely poor health and
almost 81, which shattered the records set by Spencer and Sochor,
and was even more egregious as it occurred less than 5 hours after
the execution of James Duckett. The current spate of executions in
Florida appears targeted at the most vulnerable segments of the
population on death row. Now the Governor has signed a death
warrant on Silvia while his counsel was litigating the Occhicone
warrant. And in the continuing this series of death warrants, the 61-
year-old Silvia requires the use of a wheelchair. As a result of this
escalation of executions, FDOC is no longer able to abide by its self-
imposed rules regarding visitations surrounding an execution. See
Appendix G - Visits for Inmates Under a Death Warrant. Because of
the accelerated rate of executions, neither Mr. Duckett nor Mr.
Occhicone were permitted their final visitations on the day of their
executions rather they had to occur the day before the execution due
to the double executions not providing sufficient time for these
designated visits.

No precedent relied on by the State, nor the circuit court
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addresses the troubling and unique aspects of Silvia’s case. This
court should issue a stay and remand for an evidentiary hearing,
so Silvia can create a testimonial record of the actions of the EOG,
and the effects their selection is having on Silvia’s right to
representation and basic fairness under the law. Should an
evidentiary hearing reveal the death warrant for Silvia was signed
with the knowledge his counsel was in the middle of litigation on
the Occhicone warrant, thereby hindering Silvia’s meaningful
access to the courts and postconviction counsel, the error is even
more egregious. Either way it is shocking to the conscience under
a manifest injustice analysis and this Court’s intervention is
paramount at this time.

ARGUMENT II

THE RECENTLY REVEALED SHORTAGES OF
ETOMIDATE, CREATES A VIOLATION OF SILVIA’S
FOURTEENTH AMENDMENT RIGHTS UNDER THE
UNITED STATES CONSTITUTION AND THE
CORRESPONDING PROVISTIONS OF THE FLORIDA
CONSTITUTION. A DENIAL OF RELIEF WOULD ALSO
BE A MANIFEST INJUSTICE

Etomidate is a short-acting intravenous agent used to induce
general anesthesia and for sedation in critically ill patients. It has

particular value in emergency medicine and intensive care units due
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https://synapse.patsnap.com/drug/d84389af50e84e0a95bbcde38f3b76f6

to its hemodynamic stability and is specifically used for patients at
risk of hypotension, it is preferred for use in rapid sequence
intubation procedures,” and is a valuable tool for anesthesiologists
and critical care physicians.® It is also one of the drugs in Florida’s
three drug lethal injection protocol.

As of April 7, 2026, less than four months before Governor
DeSantis signed the execution warrant for Silvia, the American
Society of Health-System Pharmacists reported an ongoing shortage
of etomidate.? Pharmaceutical Executive also reported this shortage
in its April 2026 issue.!0 The results of pharmaceutical shortages

have wide-reaching impacts across society, not just for Silvia. This

“Synapse, What is Etomidate Used For?, (June 14, 2024)
https://synapse.patsnap.com/article/what-is-etomidate-used-for
(Last accessed July 24, 2026)

8Rachel Tyndale, Etomidate Mechanism of Action, Clinical Uses and
Side Effects, (August, 02, 2023) https://www.longdom.org/open-
access/etomidate-mechanism-of-action-clinical-uses-and-side-
effects-101923.html (Last accessed July 24, 2026)

9ASHP, Etomidate Injection (April 7, 2026)
https:/ /www.ashp.org/drug-shortages/current-shortages/drug-
shortage-detail.aspx?id=873&loginreturnUrl=SSOCheckOnly (Last
accessed July 24, 2026)

10 Nicholas Jacobus, Top Drugs at Risk of Supply Shortages: Report,
(April 22, 2026) https://www.pharmexec.com/view/top-drugs-risk-
supply-shortages-report (Last accessed July 24, 2026)
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https://www.ashp.org/drug-shortages/current-shortages/drug-shortage-detail.aspx?id=873&loginreturnUrl=SSOCheckOnly
https://www.ashp.org/drug-shortages/current-shortages/drug-shortage-detail.aspx?id=873&loginreturnUrl=SSOCheckOnly
https://www.pharmexec.com/view/top-drugs-risk-supply-shortages-report
https://www.pharmexec.com/view/top-drugs-risk-supply-shortages-report

shortage of a critical and beneficial drug creates ethical issues based
on overall human rights forcing physicians to allocate resources to
the individuals who will benefit most of the use of the available

drugs.1! Doctors and pharmaceutical experts have raised growing

concerns about the shortages in recent months. As recently as July

1, 2026, the Utah Bureau of Emergency Medical Services also
reported on the shortage of this critical medication.12

The standard therapeutic dose for etomidate in adult patients
is a range of 0.2 to 0.6 milligrams per kilogram of body weight and
should be calculated and administered by trained professionals who
can properly evaluate adjustments based on specific patient
considerations, such as the elderly or individuals with certain

medical conditions.13 The protocols require the administration of a

l1Maya C. Wai, Drug Shortage and Ethical Issues: Integrating
Multidisciplinary Perspectives with a Shared Ethical Framework
(September 2024)

12Bureau of Emergency Medical Services; Utah Department of Public
Safety, Utah EMS Medication Shortage Procedure, (July 1,
2026) https://ems.utah.gov/utah-ems-education-shortage-
information/ (Last accessed July 24, 2026)

IBSCIENCEINSIGHTS, What is the Standard Etomidate Dose for
Intubation? (November 26, 2025)https://scienceinsights.org/what-
is-the-standard-etomidate-dose-for-intubation/ (Last accessed July
24, 2026)
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200mg dose of etomidate without regard to the weight of the
individual involved, which has been referred to as a “massive dose”
by this Court in Long v. State, 271 So0.3d 938, 944 (Fla. 2019).
Considering the ongoing shortage, it is unconscionable for FDOC to
proceed considering the quantity of the etomidate used for executions
and the pace of death warrants in Florida.

A. Factual Dispute as to Shortage

The Circuit Court incorrectly denied Silvia requests for an
evidentiary Hearing. (PCROA 2390). Silvia has shown evidence that
there is a shortage of etomidate, one of the three drugs necessary for
lethal injection in the State of Florida. As proof Silvia offers a plethora
of national and international news articles, scientific journals,
medical publications, reports from pharmaceutical companies, and
government sources, including from the Federal Drug Administration

and Department of Defense.1* FDOC refuses to concede there is a

14See, Report on the Department of Defense Pharmaceutical Supply
Chain Risks, (November 2023), https://www.warren.senate.gov/wp-
content/uploads/media/doc/FY23%20NDAA%20sec%20860%20Ri
sk%20management%20for%20DoD%20Pharmceuticals1l.pdf (Last
accessed July 31, 2026); USP, Addressing Strategic Constraints to
Strengthen the US Medicine Supply Chain (Apr. 7, 2026),
https:/ /www.usp.org/sites/default/files /usp/document/public-

policy /vulnerable-medicines-list-2025.pdf (Last accessed July, 24,
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shortage of etomidate. FDOC stated at the records hearing on this

issue on July 22, 2026:

2026); Joseph Choi, Pharmaceutical Supply Chains Get Tangled in
War with Iran, (March 29, 2026)
https:/ /thehill.com/policy/healthcare /5805149-iran-war-
pharmaceutical-supply-chain/ (Last accessed July 24, 2026);
Synapse, What is Etomidate Used For?, (June 14, 2024)
https://synapse.patsnap.com/article/what-is-etomidate-used-for
(Last accessed July 24, 2026)

Rachel Tyndale, Etomidate Mechanism of Action, Clinical Uses and
Side Effects, (August, 02, 2023) https://www.longdom.org/open-
access/etomidate-mechanism-of-action-clinical-uses-and-side-
effects-101923.html (Last accessed July 24, 2026); ASHP, Etomidate
Injection (April 7, 2026) https:/ /www.ashp.org/drug-
shortages/current-shortages/drug-shortage-
detail.aspx?id=873&loginreturnUrl=SSOCheckOnly (Last accessed
July 24, 2026); Nicholas Jacobus, Top Drugs at Risk of Supply
Shortages: Report, (April 22, 2026)
https:/ /www.pharmexec.com /view/top-drugs-risk-supply-
shortages-report (Last accessed July 24, 2026); Maya C. Wai, Drug
Shortage and Ethical Issues: Integrating Multidisciplinary
Perspectives with a Shared Ethical Framework (September 2024);
Sofia Quaglia, 'An urgent public health crisis': Why so many people
are  struggling to get medicine (October 22, 2025)
https:/ /www.bbc.com /future/article /2025102 1-why-youre-having-
trouble-getting-your-meds (Last accessed July 24, 2026); Bureau of
Emergency Medical Services; Utah Department of Public Safety, Utah
EMS  Medication  Shortage Procedure, (July 1, 2026)
https://ems.utah.gov/utah-ems-education-shortage-information/
(Last accessed July 24, 2026); SCIENCEINSIGHTS, What is the
Standard Etomidate Dose for Intubation? (November 26,
2025)https:/ /scienceinsights.org/what-is-the-standard-etomidate-
dose-for-intubation/ (Last accessed July 24, 2026); Fresenius Kabi
(December 20, 2022)
https:/ /www.fda.gov/media/ 164122 /download (Last accessed July
24, 2026)
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The first thing I just want to clear up is I thought I heard
Mr. Shakoor say that DOC has conceded that there's a
nationwide shortage of etomidate. We have not. All we've
done is address allegations that Mr. Shakoor has made.

(PCROA 2206)(Emphasis added). FDOC’s statements reveal a factual
dispute exists as to the existence of this well-documented shortage.
The circuit court denied the evidentiary hearing on the following
issues:
(1) whether FDOC has a plan in place for the worldwide
etomidate shortage; (2) whether FDOC has a policy in
place for providing etomidate for those institutions which
are experiencing the etomidate shortage to be used for
lifesaving purposes with their patients; and (3) whether

FDOC can prove that the etomidate being used for the
Defendant is not expired.

(PCROA 2390). The court did not address the issue of the factual
dispute as to the existence of a shortage for which the evidentiary
hearing was originally requested. In doing so, the circuit court erred.

There is a presumption in favor of evidentiary hearings on 3.850
motions asserting claims of newly discovered evidence in capital
cases. Gaskin v. State, 737 So.2d 509, 517 n. 17 (Fla.1999). This
Court has held evidentiary hearings should be required on capital
postconviction motions presenting factually based claims. Amends.

to Fla. Rules Crim. Proc. 3.851, 3.852, & 3.993, 772 So. 2d 488, 492
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(Fla.), amended sub nom. Amends. to Fla. Rules of Crim. Proc. 3.851,
3.852, & 3.993, 772 So. 2d 512 (Fla. 2000), and decision
supplemented sub nom. Amends. to Fla. Rules of Crim. Proc. 3.851,
3.852 & 3.993, 772 So. 2d 532 (Fla. 2000).15 In a concurring opinion,
Justice Wells wrote:

I write to advocate an amended rule 3.851. I believe the
rule should be amended to require that an evidentiary
hearing is mandated on initial motions which assert
ineffective assistance of counsel, Brady, or other newly
discovered evidence claims, or other legally cognizable
claims which allege an ultimate factual basis. Too much
judicial and counsel time and resources have been wasted
in determining whether to hold an evidentiary hearing.
This has added to the inordinate amount of time prisoners
remain on death row.

Id. (Quoting from Mordenti v. State, 711 So.2d 30, 33 (Fla.1998)). The
purpose of evidentiary hearings on postconviction motions is to avoid
delay, not cause it. Amends. to Fla. Rules Crim. Proc. 3.851, 3.852, &
3.993, 772 So. 2d 488, 491 (Fla.), amended sub nom. Amends. to Fla.
Rules of Crim. Proc. 3.851, 3.852, & 3.993, 772 So. 2d 512 (Fla. 2000),
and decision supplemented sub nom. Amends. to Fla. Rules of Crim.
Proc. 3.851, 3.852 & 3.993, 772 So. 2d 532 (Fla. 2000). As long as

the movant has made a facially sufficient claim requiring a factual

15 See footnote 2 of the decision
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determination, the Court will presume that an evidentiary hearing is
required. Booker v. State, 969 So. 2d 186, 195 (Fla. 2007). The circuit
court’s denial of the evidentiary hearing where there is a clear factual
dispute on the record was an error.

On review of a decision of whether or not to grant an evidentiary
hearing on a postconviction motion based on written materials before
this Court, the question is a pure question of law subject to de novo
review. Booker v. State, 969 So. 2d 186, 195 (Fla. 2007). In Booker,
this Court wrote:

when we review the summary denial of claims raised in the

motion below, this Court accepts the movant's factual

allegations as true, and we will affirm the ruling only if the
filings show that the movant has failed to state a facially

sufficient claim or that there is no issue of material fact to
be determined.

As such, this Honorable Court should accept Silvia’s factual
allegations as true, overturn the circuit court's denial, and remand
for an evidentiary hearing on this matter.

B. The Court’s Purview to Make Policy as to Use of
Etomidate

The American Medical Association has expressed its concern

that drug shortages are an "urgent public health crisis and a threat
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to national security.”1® The circuit court ruled it is not in their

purview to make policy decisions as to the use of etomidate. (PCROA
2391). However, it would not be the first time a court had stepped in
to support the reallocation of critical resources. Henderson v. Smith-
Douglass Co., 44 F. Supp. 681, 682 (E.D. Va. 1942) supported the
regulation of privately owned and manufactured goods in the face of
“a pressing national emergency.” The court in United States v. Wright,
48 F. Supp. 687, 688 (D. Del. 1943) found it constitutional to
establish priorities and allocate material in order to ensure the
“fulfillment of requirements for the defense of the United States.”
Similarly, the court in United States v. Beit Bros., 50 F. Supp. 590,
591 (D. Conn. 1943), upheld quotas for the purpose of “allocating
scarce materials needed for defense.” (The material in question was
meat for the constrained food supply during wartime).

It is important to understand that the Defense Logistics

Agency, the Department of Defense’s most significant

16Sofia Quaglia, '‘An urgent public health crisis': Why so many people
are  struggling to get medicine (October 22, 2025)
https:/ /www.bbc.com /future/article /2025102 1-why-youre-having-
trouble-getting-your-meds (Last accessed July 24, 2026)
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pharmaceutical procurement organization used to fulfill the military
healthcare systems material requirements, lists etomidate as being
under a drug shortage.l” The shortage has been aggravated by the
War in Iran. Fifty percent of the global supply of etomidate is
produced in Jordan.!8 The majority of the generic version of all drugs
is made in India.!® The conflict in Iran has disrupted the supply of
etomidate and its generic equivalent to the United States. While as of
mid-April of 2026, the Strait of Hormuz was partially opened, and
some drugs were trickling in, the overall supply was largely
impacted.20 The Strait of Hormuz is the main shipping channel for
pharmaceutical shipments between Asia, Europe, and the United

States. It is also critical to the supply chain of fuel.?2! As such, the

17Report on the Department of Defense Pharmaceutical Supply Chain
Risks, (November 2023), https://www.warren.senate.gov/wp-
content/uploads/media/doc/FY23%20NDAA%20sec%20860%20Ri
sk%20management%20for%20DoD%20Pharmceuticals1l.pdf (Last
accessed July 31, 2026)

18Genni Burkhart, How Middle East Tensions Are Disrupting Medical
(and Dental) Supply Chains, (April 22, 2026)
https:/ /www.docseducation.com/blog/how-middle-east-tensions-
are-disrupting-medical-and-dental-supply-chains (Last accessed,
July 31, 2026)

19Genni Burkhart, supra at 12

20Genni Burkhart, supra at 12

21Genni Burkhart, supra at 12
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logistical constraints of the war with Iran have impacted not only the
supply of this critical drug, but also increased the price of shipping
and manufacturing, thus increasing the price of what little of the
drug is available in the United States.22 So, citing to cases dealing
with wartime rationing is not hyperbolic, it is appropriate. It is within
this Court’s discretion to rule upon such matters.

Considering the ongoing shortage of etomidate, a lack of this
Court’s intervention would result in a manifest injustice which
“shocks the conscience” and demands correction.2?3 Florida could
pause executions and allow this extremely important medication
to be used by those suffering acute and immediate medical
concerns who can gain the most benefit from its intended use, until
the shortage is over. Rather than using a “massive dose” of the
limited amount of etomidate available to end the life of a 61-year-old
man in a wheelchair, in the midst of a drug crisis, it could instead be
used for life-saving procedures. This perpetuates a manifest injustice
upon not just Silvia, but society as a whole and demands correction

by this Court.

22Genni Burkhart, supra at 12
23LL.SD Law Legal Dictionary, supra at 5
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C. Alternative Method

The State repainted Silvia’s Fourteenth Amendment Due
Process and Equal Protection claims as an Eighth Amendment
method of execution claim, as is their custom. (PCROA 2364-2365).
The circuit court, relying on the State’s incorrect reinterpretation,
ruled that Silvia’s non-existent method of execution claim failed to
meet the legal standards of Glossip v. Gross, 576 U.S. 863 (20195),
because Silvia did not identify a feasible alternative method of
execution. (PCROA 2391-2392). Silvia did not propose an alternative
method of execution because Silvia did not raise an Eighth
Amendment claim in Claim II of his pleading. (PCROA 2242). Silvia
does not object to lethal injection as a method of execution, nor does
he object to the use of etomidate in the three-drug protocol to be used
for his execution. Silvia simply asserts his right to substantive and
procedural due process, that the death penalty be administered in a
fair, consistent, and reliable manner. Arbelaez v. Butterworth, 738
So. 2d 326 (Fla. 1999).

D. Possibility of Expired Drugs

The circuit court erred in its ruling regarding Silvia’s fear that

the shortage of etomidate may result in the etomidate used in his
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execution being expired. (PCROA 2391). The court considered Silvia’s
argument, that commercial supply constraints of etomidate will
result in future protocol deviations, to be speculative. The State
insists the existence of an alleged etomidate shortage does not
establish in and of itself that FDOC lacks protocol compliant drugs
or intends to disregard its protocol. (PCROA 2365). However, the
State refuses to simply state on the record that they have viable
etomidate for use in Silvia’s execution; They remain strangely silent
on this matter. (PCROA 2195-2225, 2339-2346, 2347-2368). As
usual, the State hides behind the presumption FDOC will comply
with the lethal injection protocol. Cole v. State, 392 So. 3d 1054, 1065
(Fla. 2024). (PCROA 2365). Silvia recognizes it is his burden to
overcome that presumption. Muhammad v. State, 132 So. 3d 176,
206 (Fla. 2013).

In Arthur v. Thomas, 674 F.3d 1257 (11t Cir. 2012), the
Eleventh Circuit Court addressed an equal protection claim by an
Alabama death row inmate, and found the petitioner only had to
show enough facts to constitute a plausible equal protection claim
and had done so by alleging “Alabama has substantially deviated

from is execution protocol.” Id. at 1263. Arthur alleged significant
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deviations from the established execution protocol and that court
found as follows:
In light of Arthur’s other allegations regarding the veil of
secrecy that surrounds Alabama’s execution protocol, it is
certainly not speculative and indeed plausible that
Alabama will disparately treat Arthur because the protocol

is not certain and could be unexpectedly changed for his
execution. (Footnote omitted.)

Id. (Emphasis added). The Court then remanded the case for further
factual development. Similarly, In Taylor v. Crawford, No. 05-4173-
CV-C-FJG, 2006 WL 1779035, at *4 (W.D. Mo. June 26, 2006), the
Missouri Supreme Court suspended the lethal injection protocol
when it was discovered that the protocol had been deviated from
three times. Their reasoning was “the protocol as it currently exists
is not carried out consistently and is subject to change at a moment's
notice,” and this would infringe the inmates' constitutional rights. Id,

Silvia does not rely on the multitude of plausible protocol
violations which have already been brought before this court and
rejected. (See, Walls v. Dixon, No. 4:25-cv-0488, ECF 1 (N.D. Fla. Nov.
26, 2025), Heath v. State, 426 So. 3d 1253, 1262 (Fla. 2026), cert.
denied sub nom. Ronald Palmer Heath v. Fla., 223 L. Ed. 2d 587 (Feb.

10, 2026), and Trotter v. State, 428 So. 3d 68, 72 (Fla.), cert. denied
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sub nom. Trotter v. Fla., 146 S. Ct. 755 (2026), among others). Silvia
raises further evidence of protocol violations. Fla. Admin. Code Ann.
R. 33-601.830, which sets the rules and procedures regarding Death
Row, under §(15)(b)(2) provides after a death warrant is signed, “All
visits shall be non-contact, except that the inmate may receive a one-
hour contact visit on the day of execution.” (See Appendix G - ). We
know for a certainty this procedure was not adhered to in the two
most recent executions, those of James Duckett and Dominick
Occhicone. Due to the sudden re-signing of Duckett’s death warrant,
on July 14, 2026, FDOC scheduled Duckett’s execution at noon on
July 28, 2026 — the same day as that of Occhicone. According to
Duckett’s death warrant (Appendix H - Warrant Packet for James
Duckett), Governor DeSantis gave FDOC a week, beginning at noon
on July 28, 2026 to noon on August 4, 2026 in which to schedule
Duckett’s execution. According to the letter signed by Governor
DeSantis, it was FDOC’s decision to schedule Duckett’s execution at
noon on July 28, 2026, despite Occhicone’s execution already being
scheduled at 6:00 PM on the same date. (PCROA 2316). Because
FDOC chose to schedule two executions on one day, both Duckett

and Occhicone were denied their contact visit on the day of the
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execution. Their contact visits were moved to another day, and as a
result, Occhicone’s family was unable to attend. These are two
concrete examples of FDOC not following their death warrant
protocols. By not treating Duckett and Occhicone the same as other
inmates on Death Watch, the FDOC and the State of Florida violated
their rights to Equal Protection under the Fourteenth Amendment.
Unfortunately, both Duckett and Occhicone are dead and cannot
raise those claims.

The fundamental requirement of due process is the opportunity
to be heard ‘at a meaningful time and in a meaningful manner.”
Mathews v. Eldridge, 424 U.S. 319, 333 (1976)(quoting Armstrong v.
Manzo, 380 U.S. 545, 552 (1965)). At a minimum, due process
requires the deprivation of life, liberty or property by adjudication be
preceded by notice and opportunity for hearing appropriate to the
nature of the case. Id. at 550. It has long been recognized “execution
is the most irremediable and unfathomable of penalties; that death
is different.” Ford v. Wainwright, 477 U.S. 399, 411 (1986) (citing
Woodson v. North Carolina, 428 U.S. 280, 305 (1976)). This is why
this Court’s reasoning in consistently denying claims based on

protocol violations is flawed at best, and at worst is injustice:
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The alleged failure to document the removal of drugs from
inventory until one or two days after an execution would
not, without more, show a substantial and imminent risk
that is sure or very likely to cause serious illness and
needless suffering during an execution. Nor would the
alleged failure to log the removal of etomidate from
inventory establish such a risk where the autopsy
indicates the drug was, in fact, administered.

Heath v. State, 426 So. 3d 1253, 1262 (Fla. 2026), cert. denied sub
nom. Ronald Palmer Heath v. Fla., 223 L. Ed. 2d 387 (Feb. 10, 2026).
(Emphasis added). By this Court’s own logic, if FDOC did not follow
certain protocols, it could only come to light after the Appellant’s
death, at which time the injury is irreversible and, thus, cannot be
litigated.

The shortage of etomidate and FDOC’s silence on the matter
makes it plausible FDOC does not have viable etomidate to be used
in Silvia’s execution. A decision to prohibit Silvia from a full
investigation into the drugs to be used for his lethal injection violates
the Fourteenth Amendment, as all prisoners being executed by the
State of Florida are entitled to be treated the same, as well as
guaranteed FDOC is following its constitutionally protected
protocols, rather than being differentiated between in an arbitrary

and capricious manner of the drugs provided, whether there are
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differences in the drugs to be injected, the amounts of the drugs
injected, or expired drugs being injected. If FDOC violates Silvia’s
Equal Protection rights, as it violated Duckett and Occhicone’s,
Silvia’s injury could not be discovered until after Silvia’s death, in
Silvia’s autopsy, at which point Silvia will not be able to litigate the
matter, depriving him of his right to be heard at a meaningful time
and in a meaningful manner.

In addressing a Petition for Writ of Certiorari on the very issue
of the use of expired etomidate, Justice Sotomayor pointed out “the
State provides no assurances that it has not (and will not) use expired
substances in its executions.” Trotter v. Fla., 146 S. Ct. 755, 755
(2026). She went on to say;

If the protocol is in fact being followed, then transparency

instills confidence in the protocol for everyone—prisoners,

the courts, and the public alike. If it is not, then secrecy is
intolerable...

Going forward, I hope that Florida and its courts will
recognize the paramount importance of ensuring that it
conducts executions consistently with its approved
protocol, and assuring all involved that it is preventing any
infliction of needless suffering on those being executed in
the State. By continuing to shroud its executions in
secrecy, Florida undermines both the integrity of its own
execution process and, potentially, this Court's ability to
ensure the State's compliance with its constitutional
obligations.
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Id. We beg this court to heed Justice Sotomayor’s warning and
prevent the likelihood of irreparable injury to Silvia in light of
FDOC'’s repeated deviations.

CONCLUSION AND RELIEF SOUGHT

In light of the facts and legal arguments presented above, Silvia
contends his constitutional rights for equal protection and due
process under the Fourteenth Amendment of the Constitution of the
United States, and the corresponding provisions of the Florida
Constitution, have been violated. Silvia respectfully requests his
death sentence be vacated, alternatively for this case to be remanded
to the circuit court to conduct an evidentiary hearing, as well as for
the entry of a stay of his execution, and all future executions, until
the worldwide etomidate shortage has been resolved and so all of
these issues can be fully litigated.

CERTIFICATE OF COMPLIANCE
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