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MEMORANDUM" OPINION,
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(DECEMBER 22, 2025)
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DAVID PAUL BIESEMEYER,
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Sharon L. Gleason, District Judge, Presiding
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* This disposition is not appropriate for publication and is not
precedent except as provided by Ninth Circuit Rule 36-3.

** The panel unanimously concludes this case is suitable for
decision without oral argument. See Fed. R. App. P. 34(a)(2).
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Before: PAEZ, CHRISTEN, and KOH,
Circuit Judges.

MEMORANDUM

David Paul Biesemeyer appeals pro se from the
district court’s judgment dismissing his 42 U.S.C.
§ 1983 action alleging constitutional violations stemming
from a foreclosure sale. We have jurisdiction under 28
U.S.C. § 1291. We review de novo a dismissal under
Federal Rule of Civil Procedure 12(b)(6). Cervantes v.
Countrywide Home Loans, Inc., 656 F.3d 1034, 1040,
1045 (9th Cir. 2011) (dismissing claims under Rule
12(b)(6) based on the statute of limitations). We
affirm.

The district court properly dismissed Biesemeyer’s
action because Biesemeyer filed his complaint outside
the two-year statute of limitations and failed to allege
facts showing that he was entitled to equitable tolling,
equitable estoppel, or quasi-estoppel. See Lukouvsky v.
City and County of San Francisco, 535 F.3d 1044,
1048, 1051-52 (9th Cir. 2008) (explaining that federal
courts apply the forum state’s statute of limitations in
§ 1983 actions, and applying state law to questions of
equitable tolling and equitable estoppel); DeNardo v.
Murphy, 781 F.2d 1345, 1347 (9th Cir. 1986) (stating
that the applicable limitations period in Alaska is two
years); Kaiser v. Umialik Ins., 108 P.3d 876, 880-82
(Alaska 2005) (setting forth requirements for equitable
tolling and equitable estoppel under Alaska law);
Rockstad v. Erikson, 113 P.3d 1215, 1223 (Alaska 2005)
(setting forth requirements for quasi-estoppel under
Alaska law).
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The district court did not abuse its discretion in
denying leave to amend because amendment would be
futile. See Cervantes, 656 F.3d at 1041 (setting forth
standard of review and explaining that denial of leave
to amend 1s proper where amendment would be
futile).

We do not consider arguments and allegations
raised for the first time on appeal. See Padgett v.
Wright, 587 F.3d 983, 985 n.2 (9th Cir. 2009).

AFFIRMED.
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JUDGMENT, U.S. DISTRICT COURT
FOR THE DISTRICT OF ALASKA
(SEPTEMBER 12, 2024)

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA

DAVID PAUL BIESEMEYER,

Plaintiff,

V.
THE MUNICIPALITY OF ANCHORAGE, ALASKA,

Defendant.

Civil Action No. 3:23-cv-00185-SLG-KFR

Before: Sharon L. GLEASON,
United States District Judge.

JUDGMENT IN A CIVIL ACTION

0 JURY VERDICT. This action came before the
court for a trial by jury. The issues have been tried
and the jury has rendered its verdict.

& DECISION BY COURT. This action came to
trial or decision before the Court. The issues have
been tried or determined and a decision has been
rendered.

IT IS ORDERED AND ADJUDGED:
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THAT this action i1s dismissed without leave to
amend and with prejudice.

APPROVED:

/s/ Sharon L. Gleason
United States District Judge

/s/ Candice M. Duncan
Clerk of Court

Date: September 12, 2024

Note: Award of prejudgment interest, costs and attorney’s
fees are governed by D.Ak. LR 54.1, 54.2, and 58.1.
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ORDER RE MOTION TO DISMISS
(MARCH 13, 2024)

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA

DAVID PAUL BIESEMEYER,

Plaintiff,

V.
THE MUNICIPALITY OF ANCHORAGE, ALASKA,

Defendant.

Case No. 3:23-cv-00185-SLG-KFR

Before: Kyle F. REARDON,
United States Magistrate Judge.

ORDER RE MOTION TO DISMISS

Before the Court is a Motion to Dismiss (“Motion”)
filed by Defendant the Municipality of Anchorage.l
Plaintiff David Paul Biesemeyer, who represents
himself in this matter, filed a Response opposing the
Motion,2 to which Defendant replied.3 Oral argument

1 Doc. 4.
2 Doc. 6.
3 Doc. 8.
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on the Motion was not requested and was not necessary
for the Court’s decision.

Plaintiff’s claims have two defects. First, they are
time-barred because Plaintiff filed his Complaint
several years after the expiration of the two-year
limitations period applicable to his claims. Even if
Plaintiff were entitled to equitable tolling consistent
with the allegations in the Complaint, his claims
would still be untimely. Second, the Complaint’s
allegations fail to plausibly establish a violation of
Plaintiff’s rights under the Fifth or Fourteenth Amend-
ments. Therefore, the Motion 1s GRANTED and
Plaintiffs claims are DISMISSED with leave to
amend.

I. Background

Plaintiff is the former owner of a parcel of real
property located in Anchorage.4 Plaintiff lived on and
paid taxes on this property for decades.® In 2012,
however, Plaintiff attempted to protest Defendant’s
assessment of the property taxes he owed for that
year, which totaled $7,607.76.6 As part of this protest,
Plaintiff refused to pay his property taxes; by the end
of 2012, he still had not paid them.7 Consequently, in
March 2013, Defendant filed a petition in the Alaska
Superior Court for a judgment and decree of foreclosure

4 Doc. 1 at 4, 4 12. For the purposes of this Order, the Court
assumes that all factual allegations in Plaintiff's Complaint are
true. Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555-56 (2007).

5 Doc. 1 at 5, § 13.

6 Id. at 5, 9 15-16.

71d. at 5, 9 17.
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on Plaintiffs property.8 In May 2013, the Superior
Court granted the petition, and in November 2014,
the Superior Court granted Defendant a clerk’s deed
on Plaintiff's property so that Defendant could sell the
property.9 After obtaining the clerk’s deed, Defendant
sold the property to a buyer for $243,235.29.10 Defendant
then kept the proceeds of the sale in excess of the
property tax debt Plaintiff owed.11 According to Plaintiff,
the property had an assessed market value of over
$500,000 at the time of the sale and he owned the
property outright.12

In August 2023, Plaintiff filed a Complaint against
Defendant, asserting three claims. First, Plaintiff
claims that Defendant violated the Fifth Amendment’s
prohibition against taking private property for public
use “without just compensation,” when Defendant
foreclosed on and sold his home to satisfy his property
tax debt without compensating him for the surplus
equity in the property.13 Second, Plaintiff claims that
Defendant deprived him of due process, in violation
of the Fourteenth Amendment, by requiring him to
“affirmatively make an effort to claim” the surplus
value from the sale and by imposing “unreasonable

81d. at 5,9 18.

9 Id. at 5-6, 19 20-22.
10 14. at 6, 9 23.

11 14. at e, 9 26.

12 14. at 6, 99 24-25.
13 1d. at 6, 9, 11 23,38.
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and unnecessary” requirements to claim those funds.14
And third, Plaintiff alleges that his loss of the
surplus is an excessive fine, in violation of the Eighth
Amendment.15 Plaintiff seeks damages in the amount
of: (1) the property’s fair market value at the time of
the taking less the property tax debt owed, with
Interest; or, alternatively, (2) the surplus from the
property’s sale less the property tax debt owed, with
interest.16 Plaintiff also seeks the costs of this
litigation.17

In October 2023, Defendant filed the Motion,
arguing that the Complaint fails to state a claim upon
which relief can be granted and that dismissal is
warranted on two primary grounds.18 First, Defendant
maintains that Plaintiff’s claims are untimely, even if
a “period of disability” alleged in the Complaint
warrants equitable tolling of that period of time.19
And second, Defendant contends that Plaintiff has
failed to allege any constitutional violation to support
any of his three claims.20 Plaintiff contests each of
these arguments.21

14 14 at 12-14, 99 53-59.

15 Id. at 11-12, 4§ 45-52.
16 1d. at 14, 99 1-2.

171d. at 15, 9 3.

18 Doc. 4.

19 1d. at 3-6.

20 1d. at 6-11.

21 Doc. 6.
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II. Legal Standards

Federal Rule of Civil Procedure 12(b)(6) requires
dismissal for a complaint’s “failure to state a claim
upon which relief can be granted.” “To survive a motion
to dismiss [pursuant to Rule 12(b)(6)], a complaint
must contain sufficient factual matter, accepted as
true, to ‘state a claim to relief that is plausible on its
face.”22 A complaint must provide “well-pleaded facts,
not legal conclusions, that ‘plausibly give rise to an
entitlement to relief.”23

“A statute-of-limitations defense, if ‘apparent
from the face of the complaint,” may properly be raised
in a motion to dismiss.”24 However, “[wlhen a motion
to dismiss is based on the running of the statute of
limitations, it can be granted only if the assertions of
the complaint, read with the required liberality,
would not permit the plaintiff to prove” that the
statute has not run.25

A court must liberally construe the filings of a
self-represented plaintiff and afford the plaintiff the
benefit of any reasonable doubt.26 Moreover, “a pro se

22 Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) {(quoting Twombly,
550 U.S. at 570).

23 Whitaker v. Tesla Motors, Inc., 985 F.3d 1173, 1176 (9th Cir.
2021) (first citing Twombly, 550 U.S. at 570; and then quoting
Igbal, 556 U.S. at 679).

24 Seven Arts Filmed Entm’t Ltd. v. Content Media Corp., 733
F.3d 1251, 1254 (9th Cir. 2013) (quoting Conerly v. Westinghouse
Elec. Corp., 623 F.2d 117, 119 (9th Cir. 1980)).

25 Jablon v. Dean Witter & Co.,614 F.2d 677, 682 (9th Cir. 1980).

26 Hebbe v. Pliler, 627 F.3d 338, 342 (9th Cir. 2010).
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complaint, however inartfully pleaded, must be held
to less stringent standards than formal pleadings
drafted by lawyers.”27

IT1I. Discussion

Even liberally construed, the Complaint fails to
state a claim upon which relief can be granted because
its allegations indicate that Plaintiff's claims are time-
barred. Thus, Plaintiff's claims must be dismissed.
Plaintiff's takings and due process claims are deficient
for the additional reason that they do not allege facts
demonstrating a plausible violation of the relevant
constitutional right. However, because amendment of
the Complaint is not clearly futile, dismissal is without
prejudice.

A. Alaska’s Two-Year Statute of Limitations
for Personal Injury Actions Bars Plaintiff’s
Claims

As a threshold matter, this is a federal civil rights
action brought pursuant to 42 U.S.C. § 1983. That
statute provides that

[e]very person who, under color of [State
law] . . . subjects, or causes to be subjected,
any citizen of the United States or other
person within the jurisdiction thereof to the
deprivation of any rights, privileges, or

27 Florer v. Congregation Pidyon Shevuyim, N.A., 639 F.3d 916,
923 n.4 (9th Cir. 2011) (internal quotation marks omitted)
(quoting Erickson v. Pardus, 551 U.S. 89, 94 (2007)).
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immunities secured by the Constitution and
laws, shall be liable to the party injured.28

In other words, § 1983 creates a private right of action
against persons acting under color of state law who
violate federal constitutional or statutory rights.29
Under Monell v. New York City Department of Social
Services,30 a municipality 1s a “person” for § 1983
purposes and can therefore be held liable for
constitutional injuries attributable to itself.31 Any
constitutional injury by a municipality must occur
“pursuant to (1) an official policy; (2) a pervasive
practice or custom; (3) a failure to train, supervise, or
discipline; or (4) a decision or act by a final policy-
maker.”32 To establish municipal liability under
Monell, a plaintiff must prove that “(1) [they were]
deprived of a constitutional right; (2) the municipality
had a policy; (3) the policy amounted to deliberate
indifference to [their] constitutional right; and (4) the

28 42 U.S.C. § 1983.

29 Devereaux v. Abbey, 263 F.3d 1070, 1074 (9th Cir. 2001); see
also Reynaga Hernandez v. Skinner, 969 F.3d 930, 941 (9th Cir.
2020) (“Constitutional viclations under § 1983 are a species of
tort liability.”).

30 463 U.S. 690 (1978).

31 See City of St. Louis v. Praprotnik, 485 U.S. 112, 121, 126
(1988) (citing Monell, 463 U.S. at 690).

32 Horton by Horton v. City of Santa Maria, 915 F.3d 592, 602-
03 (9th Cir. 2019).
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policy was the moving force behind the constitutional
violation.”33

Plaintiff brings claims for damages against
Defendant for violating his Fifth, Eighth, and Fourteenth
Amendment rights.34 Section 1983 provides the vehicle
by which Plaintiff may seek damages against Defendant
for these alleged constitutional violations, and thus
Plaintiffs claims are properly brought under this
statute.35

Having clarified the nature of Plaintiff’s claims,
the Court turns to the parties’ dispute over whether
these claims are time-barred. Although “statutes of
limitations are affirmative defenses, not pleading
requirements,”36 a “claim may be dismissed as untimely
pursuant to a [Rule] 12(b)(6) motion when the running
of the statute of limitations is apparent on the face of

33 Lockett v. County of Los Angeles, 977 F.3d 737, 741 (9th Cir.
2020) (citation omitted).

34 Doc. 1 at 7-15, 49 32-60, 1-4.

35 See Wilson wv. Washington, No. C16-5366 BHS, 2017 WL
3616895, at *2 (W.D. Wash. Aug. 23, 2017) (rejecting plaintiff's
attempt to “bifurcate his ‘as applied’ challenge and his § 1983
cause of action” because these claims were “one in the same,”
explaining that § 1983 is the statutory vehicle that allowed plaintiff
to assert his “as applied” challenge to conditions of confinement “in
a claim for damages after the fact”); Deutsche Bank Nat'l Tr. Co. v.
FD.IC, 784 F. Supp. 2d 1142, 1169-70 (C.D. Cal. 2011) (“A party
can sue for a violation of a constitutional right only if he has a cause
of action.” (citing Bivens v. Six Unknown Named Agents of Fed.
Bureau of Narcotics, 403 U.S. 388 (1971))).

36 Wyatt v. Terhune, 315 F.3d 1108, 1117-18 (9th Cir. 2003).
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the complaint.”37 Whether a § 1983 claim is timely
depends on a combination of state and federal law that
determines (1) the length of the applicable limitations
period, (2) the accrual date of the claim, and (3)
whether the limitations period was tolled.38

With respect to the first issue, Plaintiff asserts
that the governing statute of limitations is set forth in
either Alaska Statute 09.10.230 or Alaska Statute
09.10.100, both of which provide for a 10-year limitations
period.39 Defendant, meanwhile, contends that the
governing statute of limitations is set forth in Alaska
Statute 09.10.070(a), which provides for a two-year
limitations period.40 Defendant is correct. “For actions
under 42 U.S.C. § 1983, courts apply the forum state’s
statute of limitations for personal injury actions.”41 In
Alaska, AS 09.10.070(a) requires that a personal
injury action be “commenced within two years of the
accrual of the cause of action.”

The parties do not expressly contest the second
issue—the claims’ accrual dates—and the Court need
not determine those precise dates now. “[T]he accrual
date of a § 1983 cause of action is a question of

37T y.s. ex rel. Air Control Techs., Inc. v. Pre Con Induss., Inc.,
720 F.3d 1174, 1178 (9th Cir. 2013) (internal quotation marks
and citation omitted).

38 See Wallace v. Kato, 549 U.S. 384, 357-88 (2007); Lucchesi v.
Bar-O Boys Ranch, 353 F.3d 691, 694 (9th Cir. 2003).

39 Doc. 1 at 4,9 10.
40 Doe. 4 5t 4.

41 Jones v. Blanas, 393 ¥.3d 918, 927 (9th Cir. 2004).
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federal law.”42 The standard rule is that accrual
occurs when the plaintiff has ““a complete and
present cause of action,” that is, when ‘the plaintiff
can file suit and obtain relief.”’43 To determine when
a plaintiff has a complete and present cause of action,
courts “focus][] ... on the specific constitutional right
alleged to have been infringed.”44 It appears that
Plaintaff's takings and excessive fines claims accrued
i November 2014, when the Clerk of Court for the
Alaska Superior Court executed a clerk’s deed in
favor of Defendant in connection with the sale of
Plaintiff’s property.45 And it appears that Plaintiff’'s
due process claim46 accrued in May 2015, six months

42 Wallace, 549 U.S. at 388.

43 I4. (quoting Bay Area Laundry & Dry Cleaning Pension Tr.
Fund v. Ferbar Corp. of Cal., 522 U.S. 192, 201 (1997)).

44 Reed v. Goertz, 598 U.S. 230, 235-36 (2023).

45 See Knick v. Twp. of Scott, 139 S. Ct. 2162, 2172, 2179 (2019)
(holding that “[a] property owner may bring a takings claim {in
federal court] under § 1983 upon the taking of his property
without just compensation by a local government,” regardless of
what sort of procedures are available under state law to remedy
the taking); Tyler v. Hennepin County, Minn., 598 U.S. 631, 639
(2023) (holding that county “could not use the toehold of [a] tax
debt to confiscate more property than was due” and that doing so
effected a “classic taking in which the government directly
appropriates private property for its own use”).

46 Plaintiff references both procedural due process and
substantive due process in his Complaint and Response. See Doc.
1 at 12, § 53; Doc. 6 at 10. However, to state a substantive due
process claim, a plaintiff must plausibly allege the violation of a
“fundamental right.” Reno v. Flores, 507 U.S. 292, 302 (1993).
Plaintiff has not made this showing here. The fundamental
rights protected by the substantive due process doctrine are
specific and limited in number, and property ownership is not
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after that sale, when Plaintiff lost his right under state
law to claim the surplus from the sale.47 Plaintiff did
not file his Complaint until August 2023. Thus,
unless the two-year limitations period was tolled for
over six years, Plaintiff’s claims are untimely.

With respect to the third issue—tolling—Plaintiff's
Complaint alleges he is entitled to equitable tolling of
the statute of limitations during a “period of disability
which [he] was laboring under from 2014-2016 due to
an accident that initially caused his clinical death and
where, subsequent to his revival, he was undergoing
rehabilitation and treatment from the accident for a
period of not less than two years.”48 Defendant insists
that these allegations are insufficiently specific for
Plaintiff's claims to survive the Motion, and that even
assuming Plaintiff was incapacitated for two full
years, his claims would still be untimely.49 In response,
Plaintiff contends that he has properly alleged his
incapacity and that “[t]he evidence at trial could show
that [he] was incapacitated even longer than alleged

one of them. See Washington v. Glucksberg, 521 U.S. 702, 720
(1997) (listing the fundamental rights covered by the substantive
due process doctrine). The Court therefore considers Plaintiff’s
due process claim to solely implicate procedural due process.

47 See Reed, 598 U.S. at 236 (determining that petitioner’s
§ 1983 procedural due process claim accrued when no more
process existed under state law because such a claim acecrues not
when the deprivation of a protected interest occurs but only when
“the State fails to provide due process”); AS 29.45.480(b).

48 Doc. 1 at 4, q11.

49 Doc. 4 at 5-6.
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in the [Clomplaint, just as it could show a lesser period
[of incapacity].”50

Just as with the statute of limitations, federal
courts generally apply the forum state’s law regarding
tolling, including equitable tolling, in § 1983 actions.51
At the motion to dismiss stage, “[t]he sole issue 1s
whether the complaint, liberally construed in light of
our ‘notice pleading’ system, adequately alleges facts
showing the potential applicability of the equitable
tolling doctrine.”52 Alaska recognizes equitable tolling
in situations where “multiple legal remedies are
available to the plaintiff and time runs out on one
remedy while the plaintiff is pursuing another un-
availing remedy.”53 Although parties in Alaska state
cases have argued that equitable tolling is warranted
where “extraordinary circumstances outside the plain-
tiffs control make it impossible for the plaintiff to
timely assert [their] claim,” the Alaska Supreme Court

50 Doc. 6 at 3-4.

51 Jones, 393 F.3d at 927 (clarifying that forum state law
regarding statute of limitations and tolling applies “except to the
extent any of these laws [are] inconsistent with federal law”).

52 Cervantes v. City of San Diego, 5 F.3d 1273, 1277 (9th Cir.
1993)

53 Kaiser v. Umialik Ins., 108 P.3d 876, 881 (Alaska 2005).
Alaska further recognizes a discovery rule, which “control[s] the
starting date of the statute of limitations for certain claims”
when a plaintiff, “by exercising reasonable diligence, could not
have discovered essential information bearing on [their] claim.”
Id. at 882 (internal quotation marks and citations omitted).
Although not a basis for equitable tolling under Alaskalaw, other
jurisdictions apply the same principle through equitable tolling.
See id. '
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has “neither accepted nor rejected this theory of toll-
ing.”54

The allegations in Plaintiffs Complaint do not
plausibly demonstrate that Plaintiff might be entitled
to equitable tolling for the many years needed to
render his claims timely. Contrary to Plaintiff’'s asser-
tions, the face of the Complaint indicates that the two-
year statute of limitations expired long before filing,
even if the entire alleged tolling period applies.55
Plaintiff's argument that the evidence might establish
that he was incapacitated for more or less than two
years does not change this result, particularly because
he specifically alleges in his Complaint a two-year
period of incapacity. The Court cannot reasonably
infer from these allegations that Plaintiff was incap-
acitated for the much longer period required to
prevent his claims from being time-barred. Thus, even
if extraordinary circumstances may serve as a basis
for equitable tolling under Alaska law, an issue the

54 Richardson v. Mun. of Anchorage, 360 P.3d 79, 85 (Alaska
2015) (quoting Kaiser, 108 P.3d at 882).

55 See Doc. 6 at 3.
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Court does not reach today,56 Plaintiffs claims are
untimely and must be dismissed.57

56 Because Alaska has not addressed this issue, the Court would
be required to use its best judgment to predict how the Alaska
Supreme Court would resolve it “using . . . decisions from other
jurisdictions, statutes, treatises, and restatements as guidance.”
Strother v. S. Cal. Permanente Med. Grp., 79 F.3d 859, 865 (9th
Cir. 1996) (internal quotation marks omitted); see also Med. Lab.
Mgmt. Consultants v. Am. Broad. Cos., 306 F.3d 806, 812 (9th
Cir. 2002).

57 The Court nevertheless rejects Defendant’s suggestion that
elevated pleading standards govern Plaintiff's equitable tolling
claim. Defendant relies on Richardson v. Municipality of
Anchorage, 360 P.3d 79 (Alaska 2015), to support this notion.
Doc. 4 at 5-6. There, the plaintiff moved for tolling under a
statute that provides for tolling when a person is “incompetent
by reason of mental illness or mental disability.” Richardson, 360
P.3d at 87 (quoting AS 09.10.140(a)). The defendants’ motions to
dismiss were “effectively converted to motions for summary
judgment,” which required the plaintiff to set forth specific facts
showing that he could produce evidence of an “inability to
understand his legal rights,” as required for tolling under the
relevant statute. Richardson, 360 P.3d at 88. The distinct
procedural posture in Richardson renders it inapposite for
determining the applicable pleading standards in the present
action, which are governed by federal law. Cf. Walker v. Pac.
Maritime Ass’n, No. Co7-3100BZ, 2007 WL 4591672, at *2 (N.D. Cal.
Dec. 28, 2007) (‘[Wihile it is not clear that plaintiff will be able to
make a sufficient showing of mental incompetency for the time
period in question, construing his pleadings in the light most
favorable to him, it . . . appear[s] that there might be some plausible
basis for application of the equitable tolling doctrine in this pro se
case.”); Supermail Cargo, Inc. v. United States, 68 F.3d 1204, 1207-
08 (9th Cir. 1995) (“Reading the allegations in the complaint with
the required liberality, we cannot say that [plaintiff] will be unable
to establish that the nine-month limitations period was tolled up to
the date that it learned of the [alleged injury].”).
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B. Plaintiff’s Complaint Fails to Allege a
Takings Clause or Due Process Violation
but Properly Alleges an Excessive Fines
Clause Violation

Although untimeliness is a sufficient basis for
dismissal of all of Plaintiff’s claims, the Court addresses
Defendant’s challenges to the merits of these claims
should Plaintiff choose to amend the Complaint.

Plaintiff's Complaint contains three claims. First,
Plaintiff alleges that Defendant unlawfully took his
property in violation of the Fifth Amendment when it
foreclosed on and sold his home for $243,235.29 to
extinguish his $7,607.76 property tax debt, without
compensating him for the difference between that tax
debt and the equity he had in the home.58 Second,
Plaintiff alleges that Alaska’s six-month limitation on
claiming the surplus funds from a tax foreclosure sale
of real property—and Defendant’s “unreasonable and
unnecessary’ requirements regarding such claims—
violated his Fourteenth Amendment right to due pro-
cess.59 And third, Plaintiff alleges that his loss of this
surplus equity is an excessive fine in violation of
the Eighth Amendment because Alaska’s statutory

58 Doc. 1 at 6, 9, 19 23, 38.

59 Id. at 12-14, 99 53-59. The Complaint’'s due process claim
section contains the assertion that “the period set out in which to
claim the surplus denies equal protection of the law.” Doc. 1 at
12, 4 53. To the extent Plaintiff attempts to raise an equal
protection claim, he has not alleged the elements of such a claim.
See Vill. of Willowbrook v. Olech, 528 U.S. 562, 564 (2000)
(describing elements of equal protection claims brought by a
“class of one”); Tutor-Saliba Corp. v. City of Hailey, 452 F.3d
1055, 1061-62 (9th Cir. 2006) (describing elements of equal
protection claims based on regulatory classification).
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forfeiture scheme as implemented by Defendant is
punitive in nature.60

Defendant broadly asserts that Plaintiff's
allegations fail to state a claim because they do not
plausibly show that Defendant deprived Plaintiff of
any constitutional right.61 The Court considers Plain-
tiff's takings and due process claims together before
turning to his excessive fines claim.

1. Takings and due process claims

Defendant argues that Plaintiff’s takings and due
process claims are based on a “misread[ing]” of the
Supreme Court’s decision in Tyler v. Hennepin County,
Minnesota.62 According to Defendant, Tyler and another
case, Nelson v. City of New York,63 establish that in
the context of tax foreclosure sales of real property, a
taking violates the Fifth Amendment only if there is
no “procedure to claim the surplus” from a sale.64
Defendant points out that under Alaska law, a local
government gains title to the real property it forecloses
on, but there is a one-year redemption period during
which the former property owner may regain title by
paying the applicable taxes, fees, and penalties.65
Defendant adds that the six-month period for claiming
the surplus funds from a tax foreclosure sale further

60 Doc. 1 at 11-12, 9 45-52.

61 Doc. 4 at 6.

62 Id. at 7; 598 U.S. 631 (2023).
63 352 U.S. 103 (1956).

64 Doc. 4 at 8-g.

65 Id. at 9 (citing AS 29.45.400; AS 29.45.450).
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protects former property owners such as Plaintiff.66
Defendant concludes that here, (1) there was no
unconstitutional taking because Plaintiff forfeited his
right to the surplus by failing to take advantage of
these state-law-guaranteed procedures, and (2) these
procedures were adequate and did not deprive Plaintiff
of due process.67

In response, Plaintiff contends that he has ade-
quately alleged a taking without just compensation
and a deprivation of due process because Defendant
took his property with “actual knowledge that it
owe[d] [him] money” and failed to compensate him
accordingly.68 Plaintiff suggests that the tax forfeiture
scheme contains inadequate procedural protections
because it put the onus on him to make a surplus
claim .69 Plaintiff further submits that Nelson does not
control the outcome of his claims, arguing that “the
notice and procedure provided in that case were more
accessible to the property owner than the procedure”
at issue here.70

The Fifth Amendment’s Takings Clause, applicable
to states through the Fourteenth Amendment, provides
that “private property [shall not] be taken for public
use, without just compensation.”71 In Tyler, the Supreme

66 4. at 10.

67 1d. at 11; see also Doc. 8 at 5.

68 Doc. 6 at 9.

69 14.

70 1d. at 10.

71U.S. Const. amend. V.
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Court determined that the petitioner property owner
stated a Fifth Amendment takings claim based on the
respondent county’s retention of the surplus value of
the foreclosure sale of the property owner’s condo after
she failed to pay her property taxes.72 The Supreme
Court explained that although the county “had the
power to sell [the property owner’s] home to recover
the unpaid property taxes[,] ... it could not use the
toehold of the tax debt to confiscate more property
than was due.”?3 To determine whether the property
owner had a cognizable property interest in the surplus
in excess of her debt, the Supreme Court examined
“existing rules or understandings’ about property
rights,” including state law, “traditional property law
principles,” historical practice, and legal precedent.74
All of these sources supported the conclusion that the
property owner had a right to the surplus.75

In analyzing its own precedent, the Supreme
Court distinguished Nelson based on the procedures
afforded by the ordinance at issue in that case and the
Minnesota statute at issue in Tyler. In Nelson, the
relevant ordinance gave property owners “almost two
months after the city filed for foreclosure to pay off
the tax debt, and an additional 20 days to ask for the
surplus from any tax sale.”76 Because the ordinance

72 Tyler, 598 U.S. at 647.
73 Id. at 639.

74 Id. at 638 (quoting Phillips v. Wash. Legal Found., 524 U.S.
156, 164 (1998)).

75 Id. at 637-45.

76 Id. at 644 (citing Nelson, 352 U.S. at 104-05, 104 n.1).
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did not “absolutely preclud[e] an owner from obtaining
the surplus proceeds of a [foreclosure] sale,” and
because the suing property owners “did not take
advantage of this procedure,” there was no Takings
Clause violation.77 In contrast, the Minnesota statute
at 1ssue in Tyler “provide[d] no opportunity for the
taxpayer to recover the excess value” once absolute
title had transferred the state.”’8 The statute thereby
precluded an owner from obtaining the surplus in
excess of their debt.79

The Tyler Court then compared this statute to
other Minnesota statutes involving a property owner’s
right to the surplus in excess of their debt. The Supreme
Court noted that “[ijn collecting all other taxes,
Minnesota protects the taxpayer’s right to surplus.”80
Since the statute at issue completely extinguished that
right where it was elsewhere protected, the Supreme
Court concluded that Minnesota had improperly
“manipulated” the right in the context of real property
taxes.81

The Court agrees with Defendant that Plaintiff’s
takings and due process claims fail under Tyler and
Nelson, to the extent that these claims are based on

7 14. (quoting Nelson, 352 U.S. at 110).
78 Id.
7 Id.

80 Jd. at 645. The Supreme Court explained that Minnesota
protects this right when nongovernmental entities such as
private creditors are the sellers, and when the property subject
to the state tax is income or personal property. Id.

81 14. (internal quotation marks omitted) (quoting Cedar Point
Nursery v. Hassid, 594 U.S. 139, 155 (2021)).
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Alaska’s statutory treatment of Plaintiffs right to
surplus. These cases demonstrate that there 1s a well-
established right to the excess value of real property
above the debt owed, but that states may properly
enact procedures that restrict a property owner’s ability
to claim that excess. Although a state must afford
property owners the opportunity to claim a surplus,
the 20-day limitation on making such a claim in
Nelson was not an unconstitutional taking or due
process violation.82 Accordingly, it is possible that a
regulatory scheme that provides for some minimal
amount of process could run afoul of the Takings
Clause or due process. But the Alaska law in question
here, which grants property owners six months to
claim the surplus from a tax-foreclosure sale—plus a
year to redeem the property after the foreclosure—
meets the low threshold implied by T’yler and Nelson.83
Furthermore, even if Alaska grants property owners
more time to exercise their right to surplus in some
other contexts, this limited inconsistency does not
demonstrate an improper manipulation of property
rights.84

82 Nelson, 352 U.S. at 108-10.
83 See AS 29.45.450; AS 29.45.480.

84 Tyler suggests that a lack of consistency within a state’s
statutory regime may be evidence of impermissible manipulation
of property interests to avoid takings liability. See Tyler, 598 U.S.
at 645. But Tyler does not mandate that a state treat the right to
surplus identically in all contexts. Rather, the Supreme Court’s
analysis suggests that the inconsistency in Minnesota’s statutory
regime was problematic because it fully extinguished the right to
surplus in the real property tax context while protecting that
right in other contexts. Id. Here, in contrast, any discrepancies
are far less stark: Alaska recognizes the right to surplus




App.26a

Plaintiff's allegation that Defendant imposed
unnecessarily burdensome requirements for claiming
a surplus does not save his takings or due process
claims.85 This conclusory allegation is the Complaint’s
sole reference to these requirements. Without any
additional information about the requirements Plaintiff
alleges were unreasonable and unnecessary for purposes
of claiming a surplus, the Complaint fails to plead
factual content that might allow the Court to reasonably
infer that Defendant is liable.86

following a municipality’s sale of tax-foreclosed real property and
provides procedures to vindicate that right, just as it does in
some other contexts. See, e.g., AS 43.05.275(a) (providing that a
taxpayer may file a claim for credit or refund of income taxes
“before the later of (1) three years from the time the return was
filed; or (B) two years from the time the tax was paid; or (2)
within two years from the time the tax was paid, if no return was
filed”).

85 See Doc. 1 at 13, § 55.

86 See Igbal, 556 U.S. at 578. The Complaint’s lack of detail
concerning Defendant’s requirements to claim a surplus relates
to Defendant’s argument that it cannot be liable under § 1983 for
merely “following [a] mandatory state statute[]” rather than a
distinct municipal policy. See Doc. 8 at 3-5. Defendant maintains
that it lacked discretion to automatically tender payment to
Plaintiff following the sale of his home because Alaska law
“dictate[s] the required procedure for disposition of ... tax
proceeds” from a tax foreclosure sale. Doc. 8 at 4. Because
Defendant raises this argument for the first time in its reply
brief, Plaintiff has not had occasion to address it. The Court
therefore declines to consider this issue at this time. See Vazquez
v. Rackauckas, 734 F.3d 1025, 1054 (9th Cir. 2013) (“[W]e do not
consider issues raised for the first time in reply briefs.”).
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In sum, Plaintiff has not plausibly alleged an
unconstitutional taking without just compensation or
violation of due process.

2. Excessive fines claim

As to Plaintiffs Eighth Amendment excessive
fines claim, Defendant declares that “courts have
upheld . . . foreclosure proceedings” similar to the one
in this case and that this claim must thus also fail.87
Plaintiff responds that Defendant’s foreclosure of his
property and retention of the surplus from the fore-
closure sale unconstitutionally punished him for being
a tax protestor.88 Plaintiff argues that Defendant’s
retention of “an amount in excess of 3000% of” Plain-
tiff's property tax debt was “a punitive measure dis-
proportionate to the original delinquency.”89

The Eighth Amendment provides: “Excessive bail
shall not be required, nor excessive fines imposed,
nor cruel and unusual punishments inflicted.”90 The
Excessive Fines Clause, applicable to states through
the Fourteenth Amendment, “limits the government’s
power to extract payments, whether in cash or in kind,
‘as punishment for some offense.”91 Forfeitures, whether
civil or criminal, are payments in kind and are thus

87 Doc. 4 at 10-11.

88 Doc. 6 at 11.

89 14.

90 U.S. Const. amend. VIII.

91 United States v. Bajakajian, 524 U.S. 321, 328 (1998) (quoting
Austin v. United States, 509 U.S. 602, 609-610 (1993)); Ttmbs v.
Indiana, 139 S. Ct. 682, 691 (2019).
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“fines” if they constitute punishment for an offense.92
A civil tax forfeiture that “cannot fairly be said solely
to serve a remedial purpose, but rather can only be
explained as also serving either retributive or deterrent
purposes, is punishment.”93 To determine whether
a punitive forfeiture is excessive within the meaning of
the Eighth Amendment, “[t]he touchstone of the . ..
inquiry . ..1s the principle of proportionality: The
amount of the forfeiture must bear some relation-
ship to the gravity of the offense that it is designed
to punish.”94

Defendant offers no authority to support its argu-
ment that Plaintiff has failed to plausibly allege an
excessive fines violation, and the Court is unaware of
any precedent compelling that conclusion. Tyler and
Nelson do not control the disposition of Plaintiff's
excessive fines claim: the property owners in Nelson
did not raise an excessive fines claim at all, and the
Supreme Court majority in T'yler declined to reach the
excessive fines issue raised there because the property
owner agreed that relief under the Takings Clause

92 Bajakajian, 524 U.S. at 328; Austin, 509 U.S. at 607-09.

93 Austin, 509 U.S. at 621 (quoting United States v. Halper, 490
U.S. 435, 448 (1989), abrogated on other grounds by Hudson v.
United States, 522 U.S. 93 (1997)); see also Tyler, 598 U.S. at 648
(Gorsuch, J., concurring) (rejecting notion that a tax-forfeiture
scheme does not violate the Excessive Fines Clause if “the
scheme has a remedial purpose, even a predominantly remedial
purpose,” because appropriate question is whether the scheme
serves in part to punish).

94 Bajakajian, 524 U.S. at 334 (citing Austin, 509 U.S. at 622-
23).
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would fully remedy her harm.95 Plaintiff has alleged
facts sufficient to permit a reasonable inference that
the tax foreclosure and subsequent sale of his property
were not purely remedial and were disproportionate
in relation to what he did to trigger these events.
Therefore, the Court finds that if Plaintiff successfully
cures the statute of limitations issue associated with
his Eighth Amendment claim,96 he will have stated a
cognizable claim for violation of the Excessive Fines
Clause.

C. Dismissal of Plaintiff’s Claims Is Without
Prejudice

Plaintiff correctly notes that at this early stage in
the proceeding, the appropriate disposition of untimely
claims is typically dismissal without prejudice.97 Federal
Rule of Civil Procedure 15(a) allows a party to “amend
[their] pleading once as a matter of course at any time
before a responsive pleading is served.” “[A] motion to
dismiss is not a ‘responsive pleading’ within the meaning
of [Rule 15(a)].”98 In addition, the Ninth Circuit permits
a plaintiff to amend their complaint once as a matter
of right, even after a motion to dismiss has been
granted, unless the complaint’s defects are uncurable.99

95 Tyler, 598 U.S. at 647-48.
96 See infra part IILA.

97 See Doc. 6 at 4.

98 Doe v. United States, 58 F.3d 494, 497 (9th Cir. 1995)

99 Chaset v. Fleer/ Skybox Int’l, LP, 300 F.3d 1083, 1088 (9th Cir.
2002) (finding leave to amend futile where “plaintiffs c[ould] [not]
cure the basic flaw in their pleading”); Lipton v. Pathogenesis
Corp., 284 F.3d 1027, 1039 (9th Cir. 2002) (noting that where
flaws cannot be cured, there is “no need to prolong the litigation
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The “rule favoring liberality in Amendments to plead-
ings 1s particularly important for the pro se litigant,”
who tends to be “more prone to make errors in plead-
ing than the person who benefits from the representa-
tion of counsel.”100

Defendant has not yet filed an answer and it is at
least theoretically possible for Plaintiff to cure the
statute of limitations issues discussed above.101
Similarly, amendment of the additional deficiencies in
Plaintiffs takings and due process claims is not
clearly futile. Because Plaintiff may be able to allege
in good faith facts that cure these various issues, the
Court finds that dismissal of Plaintiff's claims with
leave to amend 1s appropriate.

In case Plaintiff wishes to file an Amended
Complaint, the Court offers the following guidance.

by permitting further amendment”); Crowley v. Bannister, 734
F.3d 967, 797 (9th Cir. 2013) (“[L]eave to amend should be
granted if it appears at all possible that the plaintiff can correct
the defect.”) (internal quotation marks and citation omitted).

100 Crowley, 734 F.3d at 797-78 (internal quotation marks and
citation omitted).

101 For Plaintiff to plausibly show that he might be entitled to
equitable tolling, he must allege facts that, at minimum, permit
a reasonable inference that his circumstances made it impossible
for him to timely bringing his claims for the entire period alleged.
See Kaiser, 108 P .3d at 882; Giocondo v. Fairbanks Daily News-
Miner, No. S-16269, 2017 WL 3122388, at *3 (Alaska July 19,
2017) (“A litigant . . . is not entitled to equitable tolling simply
because he did not have ‘ample opportunity and time’ to file a
complaint. Rather, he must show that extraordinary circumstances
made it impossible for him to sue within the statutory period.
Thus, even if we were to recognize equitable tolling for
extraordinary circumstances, [plaintiffs] circumstances would
not qualify.” (footnote omitted)).
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Any Amended Complaint should make no reference to
Plaintiff’s initial Complaint.102 Because an amended
complaint supersedes any complaint previously filed, 103
an amended complaint must be complete in itself
without reference to any prior pleading. Thus, any
claims made in an initial complaint that are not
realleged in an amended complaint are generally
waived.104 As a result, if Plaintiff files an Amended
Complaint, he must reallege any claim he still wishes
to assert. If Plaintiff files an Amended Complaint that
remains defective and the Court finds that any
further amendment would be futile, the Court may
recommend dismissal of Plaintiffs claims with
prejudice.105

102 gee 1.. Civ. R. 15.1(a) (providing that an “amended pleading
must not incorporate by reference any prior pleading, including
exhibits”).

103 Valadez-Lopez v. Chertoff, 656 F.3d 851, 857 (9th Cir. 2011)
(“It is well-established that an ‘amended complaint supersedes
the original, the latter being treated thereafter as non-existent.”
(citations omitted)).

104 See Lacey v. Maricopa County, 693 F.3d 896, 925-28 (9th Cir.
2012) (holding that claims dismissed with prejudice need not be
repled in an amended complaint to preserve them for appeal, but
claims that are voluntarily dismissed are considered waived if
they are not repled).

105 Gee AmeriSourceBergen Corp. v. Dialysist W., Inc., 465 F.3d
946, 951 (9th Cir. 2006) (explaining that a district court need not
grant leave to amend where amendment would be futile); Woods
v. First Am. Title, Inc., No. CV111284GHKVBKX, 2011 WL
13218022, at *2 (C.D. Cal. Sept. 20, 2011) (“Futility of
amendment is analyzed much like a Rule 12(b)(6) motion to
dismiss—an amended complaint is futile when it would be
subject to dismissal.”).




IV. Conclusion

As currently pleaded, all of Plaintiff's claims are
barred by the two-year statute of limitations applicable
to § 1983 actions. Furthermore, even if Plaintiff's
takings and due process claims were not time-barred,
they would still fail because the Complaint’s allegations
do not plausibly show that Defendant violated Plaintiff's
Fifth or Fourteenth Amendment rights.

IT IS THEREFORE ORDERED:

1. Plaintiff’s claims are DISMISSED with leave
to amend for failure to state a claim upon which relief
may be granted.

2. Plaintiff has until May 13, 2024, to file one of
the following:

e An Amended Complaint, in which Plaintiff

resubmits his claims to the Court after
correcting their deficiencies in accordance with
this Order. Any Amended Complaint will
replace the initial Complaint in its entirety.
Therefore, if Plaintiff files an Amended
Complaint, the Amended Complaint should
make no reference to the initial Complaint.
Moreover, Plaintiff must reallege any claim
he still wishes to assert. Any claims not
included in the Amended Complaint will be
considered waived.

A Notice of Voluntary Dismissal, which informs
the Court that Plaintiff no longer wishes to
pursue this lawsuit. Filing a Notice of Volun-
tary Dismissal would result in dismissal of the
entire action.
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If Plaintiff does not file an Amended Complaint
or a Notice of Voluntary Dismissal, or if Plaintiff files
an Amended Complaint that remains defective and
the Court finds that any further amendment would be
futile, the Court may recommend dismissal of Plaintiff's

claims with prejudice.

DATED this 13th day of March, 2024 at Anchorage,
Alaska.

/s/ Kyle F. Reardon
United States Magistrate Judge
District of Alaska
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ORDER DISMISSING ACTION
(SEPTEMBER 11, 2024)

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA

DAVID PAUL BIESEMEYER,

Plaintiff,

V.

THE MUNICIPALITY OF ANCHORAGE, ALASKA,

Defendant.

Case No. 3:23-cv-00185-SLG-KFR

Before: Sharon L. GLEASON,
United States District Judge.

ORDER DISMISSING ACTION

Before the Court at Docket 13 is Defendant’s
Second Motion to Dismiss. Plaintiff responded in
opposition at Docket 14 to which Plaintiff Defendant
replied at Docket 15. The motion was referred to the
Honorable Magistrate Judge Kyle F. Reardon. At
Docket 16, Judge Reardon issued his Report and
Recommendation, in which he recommended that the
motion be granted and that this action be dismissed
without leave to amend and with prejudice. Plaintiff
filed objections to the Report and Recommendation at
Docket 17 to which Defendant replied at Docket 18.
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The matter is now before this Court pursuant to
28 U.S.C. §636(b)(1). That statue provides that a
district court “may accept, reject, or modify, in whole
or in part, the findings or recommendations made by
the magistrate judge.”l A court is to “make a de novo
determination of those portions of the magistrate
judge’s report or specified proposed findings or recom-
mendations to which objection is made.”2 However,
§ 636(b)(1) does not “require district court review of
a magistrate’s factual or legal conclusions, under a de
novo or any other standard, when neither party objects
to those findings.”3

The Magistrate Judge recommended that the
Court grant the Motion to Dismiss and that this action
be dismissed without leave to amend and with prejudice.
The Court has reviewed de novo the motion, opposition,
and reply, along with the Report and Recommendation,
Plaintiff’s objection, and Defendant’s Reply.

Plaintiff first expresses concern in his objection
that the Court may dismiss the case simply because of
work overload. Although the undersigned judge’s
workload has substantial increased in the past two
months, the Court has endeavored to continue to fully
and fairly adjudicate each dispute, including this case.
Second, while Plaintiff urges the Court to allow this
case to proceed, the Court agrees with the Magistrate
Judge that “Plaintiffs claims are untimely, even if
equitable tolling applied to the fullest extent possible

198 U.S.C. § 636(b)(1)
21d.

3 Thomas v. Arn, 474 U.S. 140,150 (1985); see also United States
v. Reyna-Tapia, 328 F.3d 1114, 1121 (9th Cir. 2003).
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based on the facts alleged in the First Amended
Complaint.”4 Accordingly, the Court adopts the Report
and Recommendation in its entirety, and IT IS
ORDERED that the Second Motion to Dismiss at
Docket 13 is GRANTED. This action is DISMISSED
without leave to amend and with prejudice. The Clerk
of Court shall enter a final judgment accordingly.

DATED this 11th day of September 2024, at
Anchorage, Alaska.

/s/ Sharon L. Gleason
United States District Judge

4 Docket 16 at 6.
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REPORT AND RECOMMENDATION RE
SECOND MOTION TO DISMISS
(AUGUST 6, 2024)

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA

DAVID PAUL BIESEMEYER,

Plaintiff,

V.
THE MUNICIPALITY OF ANCHORAGE, ALASKA,

Defendant.

Case No. 3:23-¢cv-00185-SLG-KFR

Before: Kyle F. REARDON,
United States Magistrate Judge.

REPORT AND RECOMMENDATION
RE SECOND MOTION TO DISMISS

Before the Court is a Second Motion to Dismiss
(“Motion”) filed by Defendant the Municipality of
Anchorage.l Plaintiff David Paul Biesemeyer, who
represents himself in this matter, filed a Response

I Docket 13.
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opposing the Motion,2 to which Defendant replied.3
Oral argument on the Motion was not requested and
was not necessary for the Court’s report and recom-
mendation. The Court finds that Plaintiff's claims
remain time-barred even after amendment of his
complaint and that further amendment would be
futile. Therefore, the Court recommends that the Motion
be GRANTED and that this action be DISMISSED
without leave to amend and with prejudice.

I. Background

Plaintiff is the former owner of a parcel of real
property located in Anchorage, Alaska.4 Plaintiff lived
on and paid taxes on this property for decades.5 In
2012, however, Plaintiff attempted to protest Defen-
dant’s assessment of the property taxes he owed for
that year, which totaled $7,607.76.6 As part of this
protest, Plaintiff refused to pay his property taxes; by
the end of 2012, he still had not paid them.7 Conse-
quently, in March 2013, Defendant filed a petition in
the Alaska Superior Court for a judgment and decree

2 Docket 14.
3 Docket 15.

4 Docket 12 at 22, Y 108. For the purposes of this report and
recommendation, the Court assumes that all factual allegations
in Plaintiff's Complaint are true. Bell Atl. Corp. v. Twombly, 550
U.S. 544, 555-56 (2007).

5 Docket 12 at 22, § 109.
6 Id. at 22-23, 4 110-12.
T1d. at 23, 1113.
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of foreclosure on Plaintiff's property.8 In May 2013, the
Superior Court granted the petition, and in November
2014, the Superior Court granted Defendant a clerk’s
deed on Plaintiff's property so that Defendant could
sell the property.9 After obtaining the clerk’s deed,
Defendant sold the property to a buyer for
$243,235.29.10 Defendant then kept the proceeds of
the sale in excess of the property tax debt Plaintiff
owed.1l According to Plaintiff, the property had an
assessed market value of over $500,000 at the time of
the sale and he owned the property outright.12

In August 2023, Plaintiff filed a complaint for
damages against Defendant, asserting three claims
based on the above alleged facts. First, Plaintiff
claimed that Defendant unlawfully took his property
without just compensation, in violation of the Fifth
Amendment, when Defendant foreclosed on and sold his
home to satisfy his property tax debt without compen-
sating him for the surplus equity in the property.13
Second, Plaintiff claimed that Defendant deprived
him of due process, in violation of the Fourteenth
Amendment, by requiring him to “affirmatively make
an effort to claim” the surplus value from the sale and
by imposing “unreasonable and unnecessary” require-

8 1d. at 23, 4 114.
9 1d. at 23, 99 115-16.

10 14. at 23-24, 99 117-19; see also Docket 12-5 at 2 (letter from
Defendant indicating that sale was finalized on April 15, 2015).

11 Docket 12 at 24, 9 122.
12 14 at 24, 49 120-21.
13 Docket 1 at 6, 9, 19 23,38.
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ments to claim those funds.14 And third, Plaintiff
claimed that his loss of the surplus was an excessive
fine, in violation of the Eighth Amendment.15 Plaintiff
also suggested that his complaint was timely because
any applicable limitations period was tolled from 2014
to 2016, when he suffered an accident that “caused his
clinical death” and that required extensive rehabil-
itation and treatment.16

In October 2023, Defendant filed a motion to
dismiss, arguing that the complaint failed to state a
claim upon which relief could be granted.17 Defendant
maintained that dismissal was appropriate because
Plaintiffs claims were untimely, even if the entire
“period of disability” alleged in the complaint were
equitably tolled, and because Plaintiff failed to allege
any constitutional violation to support any of his three
claims.18 Plaintiff filed a response contesting each of
these arguments.19 With respect to the timeliness
issue, Plaintiff insisted that his complaint had alleged
his incapacity and that “[t]he evidence at trial could
... show that [he] was incapacitated even longer than
alleged in the complaint[.]”20

14 1d. at 12-14, 79 53-59.
15 I1d. at 11-12, 9 45-52.

16 14 at 4, 9 11.
17 Docket 4.

18 14. at 6-11.
19 Docket 6.
20 14. at 3-4.
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In March 2024, the Court issued an order granting
Defendant’s motion to dismiss.21 The Court explained
that Plaintiff's claims were untimely because: (1) the
claims were governed by Alaska’s two-year statute of
limitations for personal injury actions,22 which governs
actions like Plaintiff’'s that are brought pursuant to 42
U.S.C. § 1983; (2) the claims appeared to have accrued
in 2014 or 2015; and (3) the allegations in Plaintiff’s
complaint, even construed liberally, did not plausibly
show that Plaintiff might be entitled to equitable
tolling for the many years needed to render his claims
timely.23 Because the defects with the complaint were
not necessarily uncurable,24 the Court dismissed
Plaintiff's claims with leave to amend.25

In May 2024, Plaintiff filed a First Amended
Complaint in which he reasserts his Eighth and
Fourteenth Amendment claims and alleges several

21 Docket 11.
22 AS 09.10.070(a).

23 Docket 11 at 5-9. The Court noted that Alaska courts have
neither accepted nor rejected “extraordinary circumstances’—
such as Plaintiff's accident and subsequent incapacity—as a
basis for equitable tolling. Id. at 9. As Plaintiff's claims were
untimely even if extraordinary circumstances could provide a
basis for equitable tolling, the Court declined to resolve this
issue.

24 11y addition to ruling that Plaintiff's claims were time-barred
on the face of the complaint, the Court concluded that two of
Plaintiff's three claims were substantively flawed. Specifically,
the Court determined that Plaintiff had failed to allege facts
sufficient to state a Fifth or Fourteenth Amendment claim. Id. at
10-16.

25 14, at 16-18.
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new facts pertaining to the statute of limitations
1ssue.26 Plaintiff suggests that his claims should not
be time-barred because: (1) he suffered a severe
accident and ensuing coma during the tax foreclosure
proceedings, though he “recovered . .. [and] returned
to Alaska with the intention of paying the taxes due
to avert foreclosure”;27 (2) he was “scam[med]” by two
individuals who he retained to help him challenge the
tax foreclosure, one of whom was a California attorney
whose bar license may now be suspended.28

According to Plaintiff, these individuals failed to
hold up their end of the bargain in resolving Plaintiff’s
property tax dispute with Defendant.29 Plaintiff alleges
that the individuals gained Plaintiff’s trust by claiming
that they were experts and that they had successful
track records in similar cases involving property tax
disputes.30 Plaintiff alleges that the individuals
exploited that trust by racking up legal fees while
“fail[ing] to appropriately manage the [property’s] tax
matter.”31 Plaintiff alleges that soon after the property’s
sale in late 2014, the attorney assured him that he
would “fil[e] for federal removal to contest [Defendant’s]
actions,” which led Plaintiff to “delay [taking any]

26 Docket 12.
27 Id at 12-13, 9 56.

28 14 at 13, 15, 99 60, 70.

29 14. at 16-18, 97 74-83.
30 1d. at 13-15, 99 62-64, 66-67, 69.
31 Jd. at 17, 9 80.
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immediate action [himself].”32 Plaintiff alleges that
for nearly a year after the property’s sale, he continued
to send monthly payments to the pair “[d]espite
growing evidence” that they were not working to
advance Plaintiff's interests.33 Plaintiff alleges that
he then “received no communication” from either
individual for two years, and that his relationship
with the pair ended in 2019 or 2020.34

Defendant now moves to dismiss Plaintiff's First
Amended Complaint with prejudice for failure to state
a claim upon which relief can be granted and for lack
of subject matter jurisdiction.35

II. Legal Standards

Federal Rule of Civil Procedure 12(b)(6) requires
dismissal for a complaint’s “failure to state a claim
upon which relief can be granted.” “To survive a
motion to dismiss [pursuant to Rule 12(b)(6)], a
complaint must contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is
plausible on its face.”36 Courts “are not required to
accept as true . . . allegations that are merely conclusory,
unwarranted deductions of fact, or unreasonable

32 Id at 17, 4 81.

33Id. at 17-18, 9782-83; see also id. at 18, 990
(“Plaintiff . , . upheld his commitments even in the fact of
apparent deception by the duo.”).

34 1d. at 18, 20, 71 84, 98.
35 Docket 13; see also Fed. R. Civ. P. 12(b)(1), (b)(6).

36 Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Twombly,
550 U.S. at 570).37
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inferences.”37 A complaint must provide “well-pleaded
facts, not legal conclusions, that ‘plausibly give rise to
an entitlement to relief.”‘38 :

“A statute-of-limitations defense, if ‘apparent
from the face of the complaint,” may properly be raised
in a motion to dismiss.”39 However, “[w]hen a motion
to dismiss is based on the running of the statute of
limitations, it can be granted only if the assertions of
the complaint, read with the required liberality,
would not permit the plaintiff to prove” that the
statute has not run.40

A court must liberally construe the filings of a
self-represented plaintiff and afford the plaintiff the
benefit of any reasonable doubt.41 Moreover, “a pro se
complaint, however inartfully pleaded, must be held
to less stringent standards than formal pleadings
drafted by lawyers.”42

37 Seven Arts Filmed Entm’t Ltd. v. Content Media Corp., 733
F.3d 1251, 1254 (9th Cir. 2013) (internal quotation marks omitted)
(quoting Daniels-Hall v. Nat’l Educ. Ass'’n, 629 F.3d 992, 998 (9th
Cir. 2010)).

38 Whitaker v. Tesla Motors, Inc., 985 F.3d 1173, 1176 (9th Cir.
2021) (first citing Twombly, 550 U.S. at 570; and then quoting
Igbal, 556 U.S. at 679).

39 Seven Arts Filmed Entm’t Ltd., 733 F.3d at 1254 (quoting
Conerly v. Westinghouse Elec. Corp., 623 F.2d 117, 119 (9th Cir.
1980)).

40 Jablon v. Dean Witter & Co., 614 F.2d 677, 682 (9th Cir. 1980).
41 Hebbe v. Piller, 627 F.3d 338, 342 (9th Cir. 2010).

42 Florer v. Congregation Pidyon Shevuyim, NA., 639 F.3d 916,
923 n.4 (9th Cir. 2011) (internal quotation marks omitted)
(quoting Erickson v. Pardus, 551 U.S. 89, 94 (2007)).




I11. Discussion

Defendant maintains that dismissal is warranted
because the First Amended Complaint makes clear
that Plaintiff's claims are time-barred.43 Defendant
contends that this action was filed over eight years
after the latest possible date on which Plaintiff’s claims
accrued, and that those claims would be untimely
even if the limitations period were equitably tolled
based on the conduct of the two individuals who misled
Plaintiff 44 Defendant explains that, by Plaintiff's own
account, Plaintiff's relationship with the two individuals
ended at the latest in 2020, yet Plaintiff waited until
over two years later to file this action.45

Plaintiff responds that the First Amended
Complaint’s allegations are sufficient to plausibly
show that his claims are timely because his delay in
filing this action is subject to equitable tolling.46
Alternatively, Plaintiff asserts, any untimeliness should
be excused based on the doctrines of equitable estoppel
or quasi-estoppel. Plaintiff suggests that Defendant
should be estopped from using the statute of limitations
to avoid liability because Defendant “engaged in ques-
tionable actions to give the appearance that . . . Plain-
tiff did not comply with the process for claiming the
excess funds [from the tax foreclosure sale] when, in

43 Docket 13 at 3-5.

44 14 at 4.

45 14, at 5; see also Docket 15 at 1-2.

46 Docket 14 at 4-5.
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fact, he did comply to the best of his ability, and in
light of the circumstances.”47

The Court first finds that Plaintiff's claims are
untimely, even if equitable tolling applied to the
fullest extent possible based on the facts alleged in the
First Amended Complaint. As the Court previously
explained, Plaintiff's claims are subject to a two-year
statute of limitations, with the limitations period for
each claim beginning to run upon the accrual of that
claim.48 “A claim accrues when the plaintiff knows, or
should know, of the injury which is the basis of the
cause of action.”49 Here, Plaintiff's claims accrued in
2015 at the latest, after the time expired for Plaintiff
to claim the surplus from the tax foreclosure sale.50
Even assuming that the limitations periods for
Plaintiff’s claims could be tolled for the entirety of
Plaintiff’'s relationship with the two individuals
who agreed to help him with his property tax
dispute,51 and that tolling started as soon as Plaintiff's

471d. at 9.
48 Docket 11 at 6.

49 Fink v. Shedler, 192 F.3 911, 914 (9th Cir. 1999) (citing Kimes
v. Stone, 84 F.3d 1121, 1128 (9th Cir. 1996):

50 See Docket 11 at 7.

51 Although the Court does not decide whether equitable tolling
based on extraordinary circumstances is available under Alaska
law, the Court agrees with Defendant that even if it were
available, the allegations in the First Amended Complaint would
likely be insufficient to meet the “high standard required to toll
claims under this doctrine.” See Richardson v. Mun. of
Anchorage, 360 P.3d 79, 89 (Alaska 2015); see also id. at 89 n.38
(“[Flor a claim to be tolled based on extraordinary circumstances,
‘the plaintiff [must] have been kept from the courts by legal
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claims accrued, the First Amended Complaint offers
no basis for tolling past Plaintiff’'s termination of
the relationship in 2019 or 2020.52 Even assuming
that this termination occurred on the last day of 2020,
Plaintiff did not commence the present action until
August 2023, more than two years later.53 Plaintiff's
claims are thus untimely regardless of any equitable

barriers or by truly extraordinary events, like wars.” (quoting
Kaiser v. Umialik Ins., 108 P.3d 876, 882 (Alaska 2005))).
Equitable tolling generally requires that the plaintiff have acted
reasonably or with diligence in pursuing their claims. See
Solomon v. Intertor Reg? Housing Auth., 140 P.3d 882, 884
(Alaska 2006); cf also Iurribarria v. U.S. Immig. &
Naturalization Serv., 321 F.3d 889, 897 (9th Cir. 2003) (stating
that although equitable tolling of deadlines in immigration
proceedings may be warranted “when a petitioner is prevented
from filing because of deception, fraud, or error,” the petitioner
must have “act[ed] with due diligence in discovering the
deception, fraud, or error”); Perez-Camacho v. Garland, 54 F.4th
597, 606 (9th Cir. 2022) (observing that to determine whether a
petitioner in an immigration case exercised due diligence in
alleging ineffective assistance of counsel as a basis for equitable
tolling, courts consider when a reasonable person in the
petitioner’s position “would [have] suspect[ed] the specific fraud
or error underlying [the petitioner’s] motion to reopen,” and
whether the petitioner “took reasonable steps to investigate the
[attorney’s] suspected fraud or error” (quoting Bonilla v. Lynch,
840 F.3d 575, 582 (9th Cir. 2016))). Plaintiff concedes that he
kept working with the two individuals despite ample signs that
they were not attempting to resolve Plaintiff’s tax dispute in good
faith. See, e.g., Docket 12 at 15-, 19 73, 75-78, 81-84, 90
(“Plaintiff . . . upheld his {financial] commitments even in the
face of apparent deception by the duo.”). These facts suggest that,
at the very least, equitable tolling of the entire period of
Plaintiff’s relationship with the two individuals would not be
appropriate here.

52 Docket 12 at 20, 4 98.

53 See Docket 1.
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tolling that could be warranted on the facts alleged in
the First Amended Complaint.

The Court next finds that Plaintiff has failed to
allege facts showing that equitable estoppel could
apply. Like equitable tolling, equitable estoppel can
“serve to excuse an untimely filing.”54 But whereas
equitable tolling “looks only to the [plaintiffs]
circumstances,” equitable estoppel “turns on wrongdoing
by the party invoking the statute of limitations [.]”55
A defendant is equitably estopped from invoking a
statute of limitations “[w]hen [the] defendant’s wrongful
conduct lulls a plaintiff into inaction or otherwise
induces him to delay filing a claim until the limitation
period has run[.]”56 To establish grounds for equitable
estoppel, therefore, the plaintiff must plead “that
he ...relied on the defendant’s fraud by -either
consciously relying on an affirmative misrepresentation,
or failing to discover fraudulently concealed evidence.”57

Here, Plaintiff alleges that Defendant did not give
Plaintiff a real opportunity to claim the surplus from
the tax foreclosure sale and instead created a false
impression that Plaintiff failed to comply with the pro-
cedures required.58 However, these allegations pertain

54 Kaiser, 108 P.3d at 880.

55 Kaiser, 108 P.3d at 880 (citing Abbott v. State, 979 P.2d
994,997-98 (Alaska 1999); Fred Meyer, Inc. v. Bailey, 100 P.3d
881,886 (Alaska 2004), overruled on other grounds by Bunitin v.
Schlumberger Tech. Corp., 487 P.3d 595 (Alaska 2021)).

56 14. (internal quotation marks, alterations, and -citation
omitted).

57 1d. (internal quotation marks and citation omitted).

58 See Docket 12 at 30-31, 7 156-62.
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only to the merits of Plaintiff’'s due process claim; they
are not relevant to Plaintiff's delay in bringing that or
any other claim. Thus, equitable estoppel does not
preclude Defendant from raising a statute of limitations
defense in this case.

The Court similarly finds that Plaintiff has failed
to allege facts indicating that quasi-estoppel could
apply. Quasi-estoppel “preclud[es] a party from taking
a position so inconsistent with one [it] has previously
taken that circumstances render assertion of the
second position unconscionable.”59 Plaintiff asserts
that Defendant should be precluded from arguing in
this litigation that Plaintiff forfeited his right to the
surplus from the tax foreclosure sale due to a failure
to claim those funds.60 But, even assuming that
Defendant has taken an inconsistent position in this
regard, such a position has no bearing on the separate,
threshold issue of the timeliness of Plaintiff's claims.
Therefore, quasi-estoppel does not preclude Defendant
from raising its statute of limitations arguments in
this case.

In sum, the Court concludes that Plaintiff’s
claims are untimely and that no equitable doctrine
excuses this untimeliness.61 The Court additionally

59 Rockstad v. Erikson, 113 P.3d 1215, 1223 (Alaska 2005).

60 Docket 14 at 8-11.

61 Because the Court resolves the Motion on this procedural
ground, it declines to address Defendant’s alternative arguments
that Plaintiff's claims should be dismissed because: (1) the
challenged procedures underlying the tax foreclosure sale were
not undertaken pursuant to a municipal policy, as is required for
a municipality to be liable under § 1983 for a federal constitutional
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finds that dismissal of Plaintiff’s claims without leave
to amend is appropriate because further amendment
would be futile. “[A] district court may exercise its
discretion to deny leave to amend due to ‘undue delay,
bad faith or dilatory motive on part of the movant,
repeated failure to cure deficiencies by Amendments
previously allowed, undue prejudice to the opposing
party, and futility of amendment.”62 In dismissing
Plaintiff's initial complaint, the Court held that the
complaint’s allegations did not plausibly demonstrate
that Plaintiff could be entitled to equitable tolling for
the entire, multi-year period needed for his claims to
be timely.63 The Court informed Plaintiff that the
untimeliness of his claims was a critical deficiency
with his complaint, and that for his claims to proceed,
it was necessary for any amended complaint to
contain facts curing this issue.64 Plaintiff included
numerous new allegations in the First Amended
Complaint pertaining to the timeliness of his claims,
indicating that he understood the Court’s clear
instructions. Yet, even assuming the truth of all of
Plaintiffs new allegations, his claims remain time-
barred. Plaintiff's failure to correct the deficiencies in
the First Amended Complaint is “a strong indication
that [he] ha[s] no additional facts to plead,” making

violation; and (2) Defendant did not deprive Plaintiff of any
federal constitutional right. See Docket 13 at 5-13.

62 Carvalho v. Equifax Info. Servs., LLC, 629 F.3d 876, 892-93
(9th Cir. 2010).

63 Docket 11 at 9.

64 1d at 9, 17.
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further amendment futile.65 Therefore, the Court
recommends dismissal without leave to amend.66

IV. Conclusion

The Court finds that Plaintiff's claims are barred
by Alaska’s two-year statute of limitations applicable
to actions brought under 42 U.S.C. § 1983, and that
further amendment of the complaint would be futile.
Accordingly, the Court recommends that Plaintiff’s
claims be DISMISSED without leave to amend and
with prejudice.

DATED this 6th day of August, 2024, at Anchorage,
Alaska.

/s/ Kyle F. Reardon
United States Magistrate Judge
District of Alaska

65 Zucco Partners, LLC v. Digimarc Corp., 552 F.3d 981, 1007
(9th Cir. 2009) (determining that plaintiff's failure to correct
deficiencies with claims after being given opportunity to amend
complaint was a “strong indication” that plaintiff had “no
additional facts to plead”).

66 See Cervantes v. Countrywide Home Loans, Inc., 656 F.3d
1034, 1041 (9th Cir. 2011) (explaining that dismissal without
leave to amend is proper when amendment would be futile);
Chaset v. Fleer /Skybox Int’l, LP, 300 F.3d 1083, 1087-88 (9th Cir.
2002) (holding that denial of leave to amend was not an abuse of
discretion where plaintiffs could not cure the “basic flaw” in their
pleading).
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NOTICE OF RIGHT TO OBJECT

Under 28 U.S.C. § 636(b)(1), a district court may
designate a magistrate judge to hear and determine
matters pending before the Court. For dispositive
matters, a magistrate judge reports findings of fact
and provides recommendations to the presiding district
court judge.67 A district court judge may accept,
reject, or modify, in whole or in part, the magistrate
judge’s order.68

A party may file written objections to the magistrate
judge’s order within 14 fourteen days.69 Objections
and responses are limited to five (5) pages in length
and should not merely reargue positions previously
presented. Rather, objections and responses should
specifically identify the findings or recommendations
objected to, the basis of the objection, and any legal
authority in support. Reports and recommendations
are not appealable orders. Any notice of appeal pursuant
to Fed. R. App. P. 4(a) (1) should not be filed until
entry of the district court’s judgment.70

67 28 U.S.C. § 636(b)(1)(B).
68 1d. § 636(b)(1)(C).
69 14.

70 See Hilliard v. Kincheloe, 796 F.2d 308 (9th Cir. 1986).
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ORDER DENYING PETITION
FOR REHEARING
(MARCH 31, 2026)

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

DAVID PAUL BIESEMEYER,

Plaintiff-Appellant,

V.

MUNICIPALITY OF ANCHORAGE,

Defendant-Appellee.

No. 24-5670

D.C. No. 3:23-cv-00185-SLG-KFR
District of Alaska, Anchorage

Before: PAEZ, CHRISTEN, and KOH,
Circuit Judges.

ORDER

The panel has voted to deny the petition for panel
rehearing.

The full court has been advised of the petition for
rehearing en banc and no judge has requested a vote
on whether to rehear the matter en banc. See Fed. R.
App. P. 40.
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The petition for panel rehearing and petition for
rehearing en banc (Docket Entry No. 16) are denied.

No further filings will be entertained in this
closed case.




’
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RELEVANT STATUTORY PROVISIONS

42 U.S.C. § 1983

Every person who, under color of any statute,
ordinance, regulation, custom, or usage, of any
State or Territory or the District of Columbia,
subjects, or causes to be subjected, any citizen of
the United States or other person within the
jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party
injured in an action at law, suit in equity, or other
proper proceeding for redress, except that in any
action brought against a judicial officer for an act
or omission taken in such officer’s judicial capacity,
injunctive relief shall not be granted unless a
declaratory decree was violated or declaratory
relief was unavailable. For the purposes of this
section, any Act of Congress applicable exclusively
to the District of Columbia shall be considered to
be a statute of the District of Columbia.

Alaska Stat. § 29.45.480

(a) On sale of foreclosed real or personal property
the municipality shall divide the proceeds less cost
of collection between the borough and the city
having unpaid taxes against the property. The
division is in proportion to the respective municipal
taxes against the property at the time of fore-
closure.

(b) If tax-foreclosed real property that has been
held by a municipality for less than 10 years after
the close of the redemption period and never desig-
nated for a public purpose is sold at a tax-foreclosure
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sale, the former record owner is entitled to the
portion of the proceeds of the sale that exceeds
the amount of unpaid taxes, the amount equal to
taxes that would have been assessed and levied
after foreclosure if the property had continued in
private ownership, penalty, interest, and costs to
the municipality of foreclosing and selling the prop-
erty, and costs to the municipality of maintaining
and managing the property that exceed amounts
received by the municipality for the use of the
property. If the proceeds of the sale of tax-foreclosed
property exceed the total of unpaid and delinquent
taxes, penalty, interest, and costs, the municipality
shall provide the former owner of the property
written notice advising of the amount of the
excess and the manner in which a claim for the
balance of the proceeds may be submitted. Notice
1s sufficient under this subsection if mailed to the
former record owner at the last address of record
of the former record owner. On presentation of a
proper claim, the municipality shall remit the
excess to the former record owner. A claim for the
excess filed after six months of the date of sale 1s
forever barred.

Alaska Stat. § 29.45.500

(a) If a taxpayer pays taxes under protest, the
taxpayer may bring suit in the superior court
against the municipality for recovery of the taxes.
Ifjudgment for recovery is given against the muni-
cipality, or, if in the absence of suit, it becomes
obvious to the governing body that judgment for
recovery of the taxes would be obtained if legal
proceedings were brought, the municipality shall
refund the amount of the taxes to the taxpayer
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with interest at eight percent from the date of
payment plus costs.

(b) If, in payment of taxes legally imposed, a remit-
tance by a taxpayer through error or otherwise
exceeds the amount due, and the municipality, on
audit of the account in question, is satisfied that
this 1s the case, the municipality shall refund the
excess to the taxpayer with interest at eight
percent from the date of payment. A claim for
refund filed one year after the due date of the tax
is forever barred.

(¢) The governing body may correct manifest
clerical errors at any time.

Anchorage Municipal Code § 6.30.090

The chief fiscal officer is authorized to make refunds
of moneys erroneously paid to and not due to the
municipality, and in the event the chief fiscal officer
makes such refunds of moneys paid, in whole or
in part, with interest, he or she is authorized to
refund such amount, or part thereof, from the
fund to which such payment has been credited.
Refund of real and personal property taxes shall
be made only in accordance with section 12.05.062.

When it is shown to the assembly by a taxpayer
of the municipality that the taxpayer has received
a bill indicating that penalty and interest are due
the municipality on a municipal tax matter, and
where the taxpayer shows that the billing for
penalty and interest was a result of administrative
error on the part of the municipality, the assembly
shall direct the administration to decrease such
taxpayer’s bill by the amount of unlawful penalty
and interest.
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This does not preclude the chief fiscal officer from
making such adjustments where full justification
1s evident in the municipality’s records.

Anchorage Municipal Code § 12.05.062

A. If in payment of taxes legally imposed, a remit-
tance by a taxpayer through error or otherwise
exceeds the amount due, and the municipality, on
audit of the account in question, is satisfied that
this is the case, the municipality shall refund the
excess to the taxpayer with interest at eight
percent from the date of payment. A claim for
refund filed one year or later after the due date of
the tax, as billed to the property owner by the
municipality, is forever barred.

B. When, on audit of the account in question, the
municipality determines that an account has excess

funds, the municipality may, upon the taxpayer’s
authorization, transfer and apply the excess
funds to the following property account(s) in the
taxpayer’s name:

1. Toward the nearest future year taxes due on
a parcel of property;

2.  To a personal property tax account; or
3. ToaDowntown Improvement District account.

C. Payments received by the municipality and
applied to the parcel of property for which the tax
was legally imposed shall not be transferred to
another parcel of property, nor shall refunds be
applicable in such instances unless the refunds or
transfers fall within the categories as defined in
subsection A or B of this section, or section 6.30.090.




