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APPENDIX A

FILED: JUNE 11, 2025

@United States Court of Appeals

Ffor the Fitth Civcuit

No. 24-30642

Summary Calendar

Diana Stevens-Reynolds,
Plaintiff-Appellant
Versus
Wilshire Insurance Company; IAT Insurance Group,

Defendant-Appellees,

Appeal from the United States District Court

For the Western District of Louisiana

USDC No. 2:22-CV-1238

ON PETITION FOR REHEARING

AND REHEARING EN BANC

Before Smith, Stewart, and Duncan, Circuit Judges.

28




Per Curiam:

The petition for panel rehearing is DENIED. Because no member of the panel

or judge in regular active service requested that the court be polled on rehearing en
banc (Fed. R. App. P. 40 and 5th CIR. R. 40) the Petition for rehearing enbanc is

DENIED.




APPENDIX B

FILED: MARCH 31, 2025

Anited States Court of Appeals

Ffor the Fifth Circuit

No. 24-30642

Summary Calendar

Diana Stevens-Reynolds,
Plaintiff-Appellant
Versus
Wilshire Insurance Company; IAT Insurance Group,

Defendant-Appelliees,

Appeal from the United States District Court
For the Western District of Louisiana

USDC No. 2:22-CV-1238

Before Smith, Stewart, and Duncan, Circuit Judges.

JUDGMENT
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This cause was considered on the record on appeal and the briefs on file.
IT IS ORDERED and ADJUDGED that the judgment of the District Court is

AFFIRMED.

IT IS FURTHER ORDERED that Appellant pay to Appellees the costs on

appeal to be taxed by the Clerk of this Court.




APPENDIX C

FILED MARCH 31, 2025

United States Court of Appeals

Ffor the Fifth Cirvcuit

No. 24-30642

Summary Calendar

Diana Stevens-Reynolds,
Plaintiff-Appellant
Versus
Wilshire Insurance Company; IAT Insurance Group,

Defendant-Appellees,

Appeal from the United States District Court
For the Western District of Louisiana

USDC No. 2:22-CV-1238

Before Smith, Stewart, and Duncan, Circuit Judges. Per Curiam; i
Wilshire Insurance Company (Wilshire) issued two insurance policies to Diana
Steven-Reynolds (Reynolds). One policy related to four rental homes, and the other,
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to a motel. In fall 2020, Hurricanes Laura and Delta struck Lake Charles, Louisiana,
damaging Reynolds’ properties. In 2022, Reynolds sued Wilshire for Wilshire’s
alleged failure to issue appropriate, timely insurance proceeds. Reynolds appeals the
district court’s summary judgment for Wilshire on two issues; loss evaluation and
applicability of the motel policy’s roof exclusion. Reynolds also contends the district

court erred by

*This opinion is not designated for publication. 5™ Cir. R. 47.5.

excluding expert testimony and by finding Wilshire did not act in bad faith. We affirm
on all issues.

The district court granted summary judgment for Wilshire with respect to loss
calculation under the policies. Our review is de novo, United States v. Lawrence, 276
F.3d 193, 195 (5th Cir. 2001).

The court concluded the policies provided coverage based on actual cash value

(“ACV”). On appeal, Reynolds argues the policies contain several exceptions for when

ACYV is not used. Reynolds fails to explain, though, how any such exception applies
here. Accordingly, we see no error in the district court’s ruling.

The district court also granted Wilshire summary judgment as to application of the
motel policy’s roof exclusion. On appeal, Reynolds argues she did not accept the
exclusion. The record reflects otherwise, however. Reynolds also argues that her
failure to check a box indicating the exclusion applies to a// premises somehow means
the roof exclusion does not apply to the roofs explicitly includedin the schedule (and

at issue here). We reject that counterintuitive argument.
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Reynolds next contends the motel suffered damages unrelated to the roof, so not all
motel damage was excluded by the roof exclusion. On this basis, Reynolds argues the
district court erred by dismissing her entire motel claim. We again disagree. Reynolds
points to no summary judgment evidence establishing a fact dispute over whether the
motel suffered non-roof-related damage. Delta & Pine Land Co. v. Nationwide

Agribusiness Ins. Co., 530 F.3d 395, 399 (5th Cir. 2008) (‘[A] party cannot defeat

summary judgment with conclusory allegations, unsubstantiated assertions, or ‘only

a scintilla of evidence.” (quoting Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th
Cir.1994))).

Next Reynolds argues the district court abused its discretion by excluding expert
testimony. Four factors inform our review of the court’s ruling; “(1) the explanation
for the failure to identify the witness; (2) the importance of the testimony; (3)
potential prejudice in allowing the testimony; and (4) the availability of a continuance
to cure such prejudice.” Geiserman v. McDonald, 893 F.2d 787, 791 (5t Cir. 1990).
Wilshire moved to exclude the expert testimony of Bruce Copeland and any
undisclosed expert because Reynolds failed to provide expert reports. Not only did
Reynolds fail to explain why she did not provide expert reports, but the district court
also concluded Wilshire would be prejudiced by that failure to disclose. We see no
abuse of discretion. Lastly, Reynolds argues the district court erred by failing to find
that Wilshire acted in bad faith on two occasions. We review for clear error. Dickerson

v. Lexington Ins. Co., 556 F.3d 290, 294 (5t Cir. 2009).




First, Reynolds argues Wilshire’s April 8, 2021, payment was untimely,
demonstrating bad faith. Reynolds contends Wilshire had sufficient proof of loss by
February 11, 2021, when an engineering company sent Wilshire a report concerning
damage to the properties. Wilshire presented evidence, however, that the February
11 report did not fully quantify damage and was therefore insufficient to pay the
claim. On by March 29, 2021, argues Wilshire, when Wilshire’s independent adjuster
completed its estimate, did it have sufficient proof of loss. We see no error, cle.ar or
otherwise, in the district court’s finding that this evidence failed to show bad faith.

Second, Reynolds argues Wilshire acted in bad faith regarding her new claim related
to Hurricane Delta on April 12, 2021, She contends Wilshire failed to either make a
settlement offer within 30 days or send an adjuster within 60 days as required by La.
Rev. Stat. § 22:1892(3). This violation, says Reynolds, entitles her to statutory
penalties. We disagree. “The penaltieé authorized by these statutes do not stand
alone, they do not provide a cause of action against an insurer absent a wvalid,

underlying insurance claim.” Nucor Steel Louisiana, LLC' v. HDI Global Ins. Co., 2022

WL 1773866, at *10 (E.D. La. June 1, 2022) (quoting Pelle v. Munos, 2019-0549, p.

16 (La. App. 1 Cir. 2020), 296 So.3d 14, 25). A valid underlying claim is lacking
because Reynolds’ claim related to damages from Delta was not proven.

AFFIRMED.




APPENDIX D

FILED SEPTEMBER 19, 2024

UNITED STATES DISTRICT COURT
WESTERN DiSTRICT OF LOUISIANA
LAKE CHARLES DIVISION
STEVEN-REYNOLDS CASE NO. 2:22-CV-01238
VERSUS JUDGE JAMES D. CAIN, JR.

WILSHIRE MAGISTRATE JUDGE

INSURANCE

COET AL CAROL A. WHITEHURST

JUDGEMENT

Pursuant to the Trial Opinion of this date,

IT IS ORDERED, ADJUDGED, AND DECREED that there be judgment in favor of
Defendant, Wilshire Insurance Company, and against Plaintiff, Diana Stevens-
Reynolds.

IT IS FURTHER ORDERED that the instant lawsuit is DISMISSED with prejudice,
and Defendant, as the prevailing party shall file its Bill of Costs, no later than
October 3, 2024.

THUS DONE AND SIGNED in Chambers this 19th day of September, 2024.

JAMES D. CAIN, JR.
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JAMES D. CAIN, JR.

UNITED STATES DISTRICT JUDGE




APPENDIX E

FILED SEPTEMBER 19, 2024
UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
LAKE CHARLES DIVISION
STEVEN-REYNOLDS CASE NO. 2:22-CV-01238
VERSUS JUDGE JAMES D. CAIN, JR.
WILSHIRE INSURANCE MAGISTRATE JUDGE
CO ET AL CAROL A. WHITEHURST

TRIAL OPINION

The Court held a one-day bench trial on September 16, 2024.
PARTIES
Plaintiff in this matter is Diana Steven-Reynolds and Defendant, Wilshire Insurance

Company (“Wilshire”) is the insured of Reynolds’ four rental properties located in

Lake Charles, Louisiana and a motel building. IAT Insurance Group (“IAT”) is a

holding company and did not issue the policy of insurance. At the trial, the Court
dismissed IAT on motion of defense counsel.

THE INCIDENT

On August 27, 2020, Hurricane Laura made landfall near Lak Charles, Louisiana,
and on October 9, 2020, Hurricane Delta made landfall near Lake Charles, Louisiana.
Plaintiff alleges that these two hurricanes damaged her rental properties. During the
relevant time period Wilshire insured the properties.
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CLAIMS
Plaintiff filed this lawsuit alleging claims for breach of contract, and bad faith
penalties and attorney fees pursuant to Louisiana Revised Article 22:1892 and
22:1973.
All claims for damages to the motel were previously dismissed pursuant to a motion
for summary judgment, as well as loss of business income and negligent infliction of

emotional distress. i

The Court discussed Plaintiff's Delta claim and noted that there was a second

inspection of the property after Hurricane Delta. Because Plaintiff could not
differentiate between the Delta and Laura claims, there could not be any breach of
contract claim as to Plaintiff's Delta claims, as well as any statutory penalties. As
such, any separate claims concerning Delta were dismissed. The Court explained to
Plaintiff's counsel that these claims were dismissed because he had no expert to
provide a report or testify as to any separate damages from Delta.

The remaining claim that exists after all motions were decided by the Court is
whether the second payment to plaintiff was untimely, and if so, was Wilshire
arbitrary, capricious, and without probable cause for the alleged untimely payment.

TRIAL TESTIMONY

David Ray Smeltz
Plaintiff called Mr. Smeltz in cross as Defendant’s corporate representative.
Smeltz has been employed by IAT since 2017 and has worked in the insurance

industry for over 30 years. Smeltz testified that he is the major case unit director of
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commercial property. He is licensed as an Associates in Claims. for claims
adjustments with multiple licenses.

Smeltz was assigned this claim after the instant lawsuit was filed in April
2022. Smeltz testified that the notice of loss was 8/31/2020. Smeltz testified that IAT

uses Transcynd, an independent adjuster, to adjust the instant claims. Transcynd

received notice of Plaintiffs Hurricane Laura claim on September 3, 2020, and

inspected the four rental properties on 9/13/2020. The estimate was completed on
9/16/2020, and a final report was issued to Wilshire by Transcynd on 9/21/2020. i

The Transcynd report, which used Xactimate to adjust the loss, indicated a loss
of $62,841.21. A payment was made to Plaintiff by the insurer in the amount of
$33,380.45 on September 22, 2020. Based on the initial inspection and the final
inspection. On or about September 25, 2020, Plaintiff disputed the loss based on a
public adjuster’s estimate, i of Stephen Engineering Consultant (‘PA”) report by
Frontline. The Court notes that this report has been excluded by the Court in a
previous Memorandum Order.i

Smeltz testified that The inspection Wilshire conducted after hurricane delta
included all damages from both hurricane Laura and hurricane delta. Based on the
reinspection after hurricane delta Transcynd issued planted another payment of
$118,910.25 on April 8th 2021.1 The day of the check presented by Plaintiff is May 3,
2021. Smeltz explained that the initial check was made April 8, 2021 but the original
adjuster called Transcynd and advised that it had not been received the check, so

Wilshire reissued a §econd check on May 3, 2021. Smelts testified that the check was
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for both hurricane claims despite a memo that identified the insurance proceeds as |
hurricane Laura.

After Plaintiff, through council sent a “Final Demand Before Suit” iPlaintiff

filed a hurricane delta claim (;n April 20 20211 Wilshire made no further payments

to plaintiff after the May 3, 2021/April 8th 2021, check was issued.

The original Plaintiff's attorney, Mr. Harry Cantrell, agreed with Wilshire that
the check would cover damages for both hurricane Laura and Delta, and if that
payment was not enough funds, Plaintiff could make additional claims on Hurricane
Delta.

Smeltz testified as to a February 2, 2022, letter authored by Bruce Copeland,
of the Harry Cantrell law firm, i which requested Hurricane Laura damages of
$518,123.21, with removal of decking and reroofing for Hurricane Delta totaling $374,
034.09. These damages included certain damages for the motel, which the Court has
dismissed due to a roof exclusion in the policy. After receiving the letter, Mr. Cantrell
and Plaintiff's adjuster agreed that the claims would be combined, so the check issue
in April/May included both claims- Hurricane Laura and Delta.

Smeltz testified about a letter dated January 19, 2021, which indicates that
Wilshire acknowledged it made a payment to Plaintiff on September 22, 2020. Smeltz
testified that the policy had a deductible of 5% or a minimum of $2,500.00 per
building. ¢ The RCV was determined to be $13,918.76, deducting $1,391.36 for
depreciation for a total of $12,527.40 and also deducting the wind and haul deductible

of $10,500.00 based on the insured value of the property per building. After
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depreciation and the wind deduction, Plaintiffs damages totaled $2,270.40, the
amount paid by Wilshire pursuant to the policy.

Wilshire relied on Transcynd’s adjustment of the claim to make its payments.
Smeltz testified to the Transcynd report i September 21, 2020, to which a check was
issued for payment on September 22, 2020. These payments were made after
deducting the deductible and the depreciation. Plaintiff made claims for tarping on
October 5, 2020, and Wilshire made payments on October 6, 2020. Wilshire made the
tarping payments directly to PanHandle Preference LL.C who tarped the roofs. The
Court finds that all of these payments were timely.

On October 26, 2020, Wilshire was notified that Plaintiff had obtained an

independent public adjuster (‘PA”) who made an estimate. Wilshire instructed their

independent adjuster to investigate Plaintiff's claims and reinspect the properties.
On November 14, 2020, Transcynd and Plaintiffs PA conducted a re-inspection. On
November 30, 2020, Transcynd provided Wilshire with a reporti Transcynd
recommended that because an agreed scope could not be reached, additional experts
would be needed. Smeltz testified that Plaintiff was seeking the policy limits as to
each of the four rental properties as well as additional damages not covered under
the policy. The policy limits are as follows:

Building 1 See Street $210,000.00

Building 2 Mary Street $85,000.00

Building 3 Woodring Street  $85,000.00

Building 4 Decker Street $85,000.00 1
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Because Wilshire did not have sufficient information to pay the claim, it
contacted and engaged an engineer as to the dispute concerning the scope of damages.

Smeltz explained that it needed the additional inspections and
opinions/reports from an engineer because Wilshire believed that Plaintiff was
attempting to get damages to the buildings that were not covered by the policy. A re-
inspection by Stephens Engineering occurred on January 29, 2021, and the report
(the “Stephen’s Report’) was completed February 11, 2021.1. At that time, the report
needed to be sent to Plaintiffs PA, for review and to determine and/or differentiate
between Hurricane Laura and Hurricane Delta. Smeltz explained that the Stephen’s
Report dated January 29, 2021, which covered all four properties, covered the wind

damage for both Hurricane Laura and Delta. At the time of January 29, 2021,

Stephen’s Report, Plaintiff had not filed or made a specific Hurricane Delta claim.

The Stephen’s Report, which include all wind damage to the four properties,
was sent to Transcynd on February 11, 2021. On February 26, 2021, the Stephen’s
Report was sent to Plaintiff's counsel. Wilshire’s February 5, 2021, letter requested
that Plaintiff provide any additional information she might have her damage claims.
Plaintiff provided no additional information. Wilshire received Transcynd’s updated
report on March 29, 2021, and determined that it had sufﬁcient information to make
additional payments.i On March 31, 2021, Wilshire advised Plaintiff that it had
received the updated report and requested a response as to who and how to make

payments. Wilshire made additional payments on April 8, 2021, (reissued May 3,




2021) of $28,689.43, $14,868.55, $26,933.77, and $48,419.05 for a total of $118,910.45,
based on the updated report.i

Smeltz explained that the original checks were issued April 8, 2021, but were
mailed to the alw firm’s address in New Orleans as stated on the law firm’s W-9 form.
Because Copeland emailed and advised Wilshire to mail the checks to a different
address, the checks were re-issued and mailed on the same day that Wilshire received
Copeland’s request.

When these April 9, 2021 (May 3, 2021), checks were issued, Plaintiff had not
made a Hurricane Delta claim. Smeltz explained that Plaintiff made a Hurricane
Delta claim on April 20, 2021. i The claim note of May 4, 2021, indicates that

Plaintiff's representatives Bruce Copeland, had emailed Wilshire and stated that he

could not separate the damages from the two storms, and if the total damages viewed

at the time of the inspection with the engineer are covered, the new claim (Delta) will
be moot. Thus, it appears to the Court that Plaintiff representative, (Copeland),
agreed to combining the claims. Smeltz confirmed that Wilshire had acknowledged
notice of the claim and advised that a reinspection had been made of the property
after Hurricane Delta, and that Wilshire had made all payments as to both claims.
Smeltz testified that he considered this to be a response to Plaintiff's Hurricane Delta
claim.

Smeltz testified as to a February 2, 2022, demand letter it received from
Copeland on behalf of Plaintiff's law firm. By this time, Plaintiff was represented by

an attorney, as was Wilshire. On February 15, 2022, Defense attorney responded to

44




the demand. i This letter indicates that Wilshire was represented by counsel i and
they had received the demand letter dated February 2, 2022, and also informed
counsel for Plaintiff that Wilshire had issued payment for covered ACV damages that
occurred as a result of both Hurricanes Laura and Delta.

Smeltz testified that Wilshire made all payments timely under the policy, and
all payments were made without any intent to harm.
Bruce Copeland

Copeland has a construction license from the State of Texas and a registered

business. He is employed as an expert witness for attorneys concerning disasters on

behalf of policyholders against insurance carriers. Copeland was hired by the Cantrell
law firm, as a paralegal/expert and he managed that law firm’s claims.

Copeland testified that he got involved in Reynold’s claims after estimates
were prepared and reflected a vast difference in damages as to scope. Copeland
requested information from John Wertis that was used to suppoft the $33,000.00
payment made by Wilshire; his intent was why to determine why there was a vast
difference in the scope of damages. Copeland testified he was unable to get a response
from Wilshire.

Copeland testified that on January 14, 2021, he sent a letter i to John Wertis
advising that he was involved with the claim. As of that date, Copeland had reviewed
the estimates that Wilshire used for its adjustment of the claim, but he was seeking

other documents to support that estimate, specifically photos.




Copeland’s testimony was not consistent with the letters he authored. In the January

14, 2021, letter, Copeland had received the Transcynd report, he had spoken with the
PA and had been informed that an engineer was being engaged to investigate claims
by Plaintiffs PA that the properties had shifted. By January 19, 2021, he was
provided additional information as to the payments and by January 29, 2021,
Copeland had received all the information he had request, other than the photos, and
he had attended a reinspection with the engineer, the independent adjuster, and the
PA. Copeland testified that he requested this information for six months and did not
receive a response.

Defense counsel presented an email chain letter dated January 19, 2021, sent
by Defendants to the Cantrell Law Group and Copeland. The January 19, 2021, letter
was in response to Plaintiffs January 14, 2021. Counsel for defendant pointed out
that the email was received by recipient. Copeland responded on February 5, 2021,
acknowledging that he had attended a reinspection. Copeland acknowledged that a
February 26, 2021, letter from Wertis was emailed to his email address, with attached
document/photos.

Copeland responded to Wertis’s email informing of Louisiana law and attorney
client communications, but he does not recall receiving Wertis's email with the
attachment. A subsequent letter dated March 31, 2021, was sent to Copeland from
Wilshire inquiring as to how Wilshire was to issue the additional payments. Copeland

responded to that letter on April 7, 2021.




Copeland testified that he had not received photos to support Wilshire’s claim.
However, the evidence submitted proves that the email was sent and confirmed as
being received by recipient at the Cantrell law firm which Copeland was employed.
The Court finds that Copeland’s testimony is inconsistent with the evidence
submitted at trial.

Regarding the Delta claim, Wilshire/TAT sent a letter to Copeland
acknowledging Plaintiff's later filed Delta claim. This letter noted that IAT had left
several voice messages in addition to sending Copeland an email on April 21, 2021,
advising that the rental properties had been inspected after October 9, 2020, loss, and
all undisputed payments had been issued. Finally, the letter stated that it had
received no response from Copeland as Plaintiff's representative. Copeland testified
that the engineer’s report identified Laura and not Delta, but the letter did refer to
Delta, thus, causing confusion.

Copeland sent a demand letter to Wilshire/IAT, dated February 2, 2022,
requesting an additional $758,429.86 in damages, plus penalties of $1,516,859.72 i,
plus penalties of $379,214.93, 1
Plus attorney fees of $796,351.35, for a total of $3,450,855.86. 1

Copeland requested these additional payments for alleged damages and

testified that he based these damages on information received from Charlie Fisher,

of Frontline. Copeland testified that he considered the Delta claim to be a separate
claim,

Diana Steven-Reynolds




Mrs. Reynolds testified that after Hurricane Laura, she moved into one of the

rental properties where she currently lives. Prior to the Hurricane, Reynolds made
her living from the rental properties and the motel. Reynolds testified that two of the
properties were being occupied by renter when Hurricane Laura occurred, and two of
the properties were vacant for over 60 days but were being held for rent.

Reynolds testified that she met a Mr. Higgins who inspected the rental
properties. Reynolds said that they took pictures and measurements of the properties,
and that she received a $33,000.00 payment. Reynolds then hired the PA because the
$33,000.00 was not enough for her to repair the four properties.

Reynolds testified that the Mary Street property and the See Street property
had trees on them that had to be removed, which cost $7,100.00 and $6,000.00
respectively. The insurance company paid to replace the tarps on the properties. She
" commented that these tarps were installed prior to Hurricane Delta, but Hurricane
Delta tore the tarps off and caused more damage.

Reynolds testified that she repaired the properties with the money received by
Wilshire as well as her own money. After the first claim, Reynolds hired Frontline to
manage the claim with the insurance company. Mr. Cantrell’s law firm paid Frontline
for its services, out of the $118,000.00 supplemental payment by Wilshire.

Reynolds testified that the houses had mold in them and that the only thing
she did was cover the houses by reroofing them to keep them from deteriorating
further. She thinks that she spent about $18-19,000.00 for the shingle materials.

Reynolds also stated that she had receipts that she gave to Wilshire. Reynolds stated
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she had other receipts, but they are scattered, and she paid some in cash, and
therefore had no receipts for part of the work.

Reynolds testified that she is living in the rental because her home was
extensively damaged due to the two Hurricanes and flood in May of 2020. She also
testified that she has other rental properties of which she receives rent. These
properties were also damaged as a result of Hurricane Laura. Reynolds has filed suit
on the other five properties as well as her home.

FEIi Reynolds, Jr.

Mr. Reynolds is married to Mrs. Steven-Reynolds. He testified as to his wife’s

mental capacity after Hurricane Laura as a result of the damage caused to the rental

properties. He also testified that she has sought medical treatment and has been

prescribed medication over the past four years.

EXHIBITS
See CM/ECF Docs. 160 and 161 for Plaintiffs and Defendants’ exhibits.

FINDING OF FACT AND LAW

Defendant moved for a judgment on partial findings under Federal Rule of
Civil Procedure 52(C) as to the first payment. The Court ruled that the first payment
was made timely, and thus there is no 22:1872 bad faith claim as to that payment.
On November 14, 2020, a second subsequent inspection, and another report was
generated. As to the second payment, a reinspection was made on January 29, 2021,
and a payment was made on April 8, 2021, and reissued on May 3, 2021. The Court

denied Defendants’ motion as to the second payment and took the matter under
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advisement. As such the Court must determine if the second payments were timely,

and if so, was Wilshire arbitrary, capricious, and without probable cause.

It is not enough to establish that a payment was made untimely. Based on the
evidence submitted at trial, the Court finds that Wilshire’s second payment was
timely. Additionally, Reynolds has presented no evidence to establish that Wilshire’s
handling of her claim was arbitrary, capricious, and without probable cause in its
second set of payments issued on April 8, 2021 and reissued on May 3, 2021.

CONCLUSION

For the reasons explained herein, the Court finds that Plaintiff, Reynolds has
failed to prove by a preponderance of the evidence that Defendant, Wilshire was in
bad faith in handling Plaintiff's claims. As such, the Court will enter judgment in
favor of Defendant, Wilshire Insurance Company, and against Plaintiff, Diana
Steven-Reynolds.

THUS DONE AND SIGNED in Chambers on this 19tk day of September 2024.

dames D. Cain Jr.

United States District Judge




