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(
QUESTIONS PRESENTED FOR REVIEW

Whether the Federal Circuit improperly heightened
the “contributing factor” standard established by
5 U.S.C. § 1221(e)(1) by effectively requiring direct
proof that a deciding official admitted knowledge of
protected whistleblowing, contrary to Congress’s
intent that causation may be established through
circumstantial evidence.

Whether the Federal Circuit erred in affirming the
Merit Systems Protection Board’s rejection of an
Administrative Judge’s credibility findings without
requiring meaningful consideration of contradictory
record evidence and witness impeachment.

Whether the Federal Circuit’s decision improperly
nullifies the Whistleblower Protection Act’s statutory
burden-shifting framework by resolving disputed
issues of causation at the prima facie stage, thereby
preventing application of the agency’s statutory
burden to establish by clear and convincing evidence
that it would have taken the same personnel actions
absent the protected disclosures
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PARTIES TO THE PROCEEDING

Petitioner:

Steven A. McKinnis was the petitioner before the
United States Court of Appeals for the Federal
Circuit and the appellant before the Merit Systems
Protection Board.

Respondents:

The Department of the Interior was the respondent
before the Federal Circuit and the agency before the
Merit Systems Protection Board.

STATEMENT OF RELATED PROCEEDINGS

McKinnis v. Department of the Interior, Docket No.
CH-1221-18-0200-W-1, Merit Systems Protection
Board, Final Decision entered September 7, 2023.

McKinnis v. Department of the Interior, No. 2024-
01136, United States Court of Appeals for the Federal
Circuit, Judgment entered January 22, 2026.
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PETITION FOR WRIT OF CERTIORARI

Petitioner Steven A. McKinnis by and through
counsel, respectfully petitions for a writ of certiorari to
review the judgment of the United States Court of Appeals
for the Federal Circuit.

OPINIONS BELOW

The judgment of the United States Court of Appeals
for the Federal Circuit in McKinnis v. Department of
the Interior, No. 2024-01136 (Fed. Cir. Jan. 22, 2026),
affirming the final decision of the Merit Systems Protection
Board denying Petitioner’s request for corrective action
under the Whistleblower Protection Act, is reproduced
in the Appendix. The final decision of the Merit Systems
Protection Board in McKinnis v. Department of the
Interior, Docket No. CH-1221-18-0200-W-1, is also
reproduced in the Appendix. The Initial Decision of the
Administrative Judge of the Merit Systems Protection
Board is likewise produced in the Appendix.

STATEMENT OF JURISDICTION

The judgment of the United States Court of Appeals
for the Federal Circuit was entered on January 22, 2026.
The Federal Circuit denied Petitioner’s timely petition
for panel rehearing on April 14, 2026. This Court has
jurisdiction under 28 U.S.C. § 1254(1).
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STATUTORY PROVISIONS INVOLVED
5 U.S.C. §§ 1221(e)(1) provides:

(1) Subject to the provisions of paragraph (2),
in any case involving an alleged prohibited
personnel practice as described under section
2302(b)(8) or section 2302(b)(9)(A){), (B), (C),
or (D), the Board shall order such corrective
action as the Board considers appropriate if
the employee, former employee, or applicant for
employment has demonstrated that a disclosure
or protected activity described under section
2302(b)(8) or section 2302(b)(9)(A)(), (B), (C), or
(D) was a contributing factor in the personnel
action which was taken or is to be taken against
such employee, former employee, or applicant.

5 U.S.C. §§ 1221(e)(2) provides:

(2) Corrective action under paragraph (1) may
not be ordered if, after a finding that a protected
disclosure was a contributing factor, the agency
demonstrates by clear and convincing evidence
that it would have taken the same personnel
action in the absence of such disclosure.

INTRODUCTION

Congress enacted the Whistleblower Protection Act
to encourage federal employees to expose governmental
misconduct without fear of retaliation. To accomplish that
purpose, Congress adopted a burden-shifting framework
intentionally favorable to whistleblowers. An employee
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need only demonstrate that protected activity was “a
contributing factor” in the challenged personnel action—a
standard satisfied whenever protected activity tends in
any way to affect the agency’s decision. Only after that
modest showing does the burden shift to the agency to
prove, by clear and convincing evidence, that it would
have taken the same action regardless of the protected
disclosure.

The decision below fundamentally alters that statutory
framework. Rather than applying Congress’s deliberately
low causation threshold, the Federal Circuit affirmed
a decision effectively requiring direct proof that the
deciding supervisor admitted knowledge of Petitioner’s
protected disclosures. In doing so, the court disregarded
substantial circumstantial evidence, documentary
impeachment, witness testimony, and credibility findings
made after a live evidentiary hearing. The result was to
prevent application of the statute’s second step altogether.

The decision below thus transforms Congress’s
minimal contributing-factor standard into a substantially
higher evidentiary burden. Unless corrected, the decision
threatens the protections Congress intended to provide
federal whistleblowers by allowing agencies to defeat
retaliation claims through little more than a supervisor’s
denial of knowledge despite substantial contrary evidence.

STATEMENT OF THE CASE AND FACTS

Petitioner Steven A. McKinnis seeks review of
a decision of the United States Court of Appeals for
the Federal Circuit affirming the Merit Systems
Protection Board’s denial of corrective action under the
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Whistleblower Protection Act (“WPA”), 5 U.S.C. §§ 1221
and 2302. This case concerns whether the Federal Circuit
and the Merit Systems Protection Board improperly
heightened the WPA’s “contributing factor” standard
by disregarding substantial circumstantial evidence
demonstrating management’s knowledge of Petitioner’s
protected disclosures.

A. Petitioner’s Protected Activity

Petitioner Steven A. McKinnis began working as an
Auditor for the Department of the Interior’s Office of
Natural Resources Revenue on May 9, 2011, and remained
employed until his removal on January 19, 2018. Op. 2.

In July 2016, Petitioner’s then-supervisor issued him
a Letter of Reprimand concerning alleged inaccuracies
relating to Family and Medical Leave Act documentation
and work-related travel. Less than one week later,
Petitioner filed a grievance alleging that the Agency
had violated the Family and Medical Leave Act, failed
to comply with its travel regulations, and issued the
Letter of Reprimand because of “something personal” or
“retaliation.” J.A. 104-06; Op. 2.

Petitioner later transferred to another audit team
supervised by Kim Potts. Shortly thereafter, the Agency
initiated an internal investigation into workplace
conditions. The investigation concluded that the office
suffered from a “toxic and unhealthy work environment,”
identified Petitioner as a “significant contributor” to that
environment, and recommended supervisory training for
Ms. Potts. J.A. 989-90; Op. 2-3.
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As part of that investigation, Petitioner submitted a
written statement on March 8, 2017, outlining his concerns
regarding management and workplace conditions. Op. 3.
The Merit Systems Protection Board later determined
that this written statement constituted a protected
disclosure under the Whistleblower Protection Act!.
Op. 4. And further recommended supervisory training
for Ms. Potts, which was shared with Barder by Lloyd,
an employee within the Agency that conducted the
investigation.

B. The Challenged Personnel Actions

Less than one month after Petitioner submitted
his March 2017 written statement, Ms. Potts proposed
suspending Petitioner for fourteen days. She alleged that
Petitioner had provided inaccurate information concerning
a compliance review and had engaged in disrespectful
conduct toward a supervisor. J.A. 154; Op. 3. Although
Petitioner disputed those allegations, the suspension was
sustained by Barder on May 16, 2017. Op. 3.

On July 6, 2017, Ms. Potts placed Petitioner on a
Performance Improvement Plan (“PIP”), asserting that
Petitioner’s performance had fallen below a satisfactory
level because he failed to complete assigned audits in a

1. The Whistleblower Protection Enhancement Act (WPEA)
of 2012 was signed into law on November 27, 2012, following its
passage in the Senate on November 13, 2012, and the House of
Representatives on September 28, 2012. It officially went into
effect on December 27, 2012. Expands the scope of whistleblower
protections under federal law to provide that such protections
shall apply to a disclosure of any violation of any law, rule, or
regulation. Also, it expands the types of disclosures that are
protected whistleblower disclosures.
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timely manner. Op. 3. After concluding that Petitioner’s
performance had not sufficiently improved, Ms. Potts
proposed Petitioner’s removal from federal service. A
different deciding official removed Petitioner effective
January 19, 2018. Op. 3.

Petitioner maintained throughout the administrative
proceedings that the suspension, Performance
Improvement Plan, proposal for removal, and ultimate
removal were motivated by retaliation for his protected
whistleblowing activity.

C. Proceedings Before the Merit Systems Protection
Board

On October 14, 2016, Petitioner filed a whistleblower
retaliation complaint with the Office of Special Counsel.
He subsequently amended that complaint to allege that
the Letter of Reprimand, suspension, Performance
Improvement Plan, and removal all resulted from unlawful
retaliation. After the Office of Special Counsel closed its
investigation without taking corrective action, Petitioner
filed an Individual Right of Action appeal before the Merit
Systems Protection Board. Op. 3—4.

Following a two-day evidentiary hearing, the
Administrative Judge found that several of Petitioner’s
disclosures, including his 2016 grievance and his March
2017 written statement, were protected under the
Whistleblower Protection Act and further found that
those disclosures contributed to the challenged personnel
actions. The Administrative Judge nevertheless denied
corrective action after concluding that the Agency had
established, by clear and convincing evidence, that it would
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have taken the same personnel actions notwithstanding
Petitioner’s protected disclosures. Op. 4. Petitioner sought
review by the full Board.

The Board sua sponte reconsidered the Administrative
Judge’s analysis. It concluded that Petitioner’s 2016
grievance was not a protected disclosure under the
Whistleblower Protection Act. Although the Board agreed
that Petitioner’s March 2017 written statement constituted
protected activity, it determined that Petitioner failed
to establish that the disclosure contributed to any of
the challenged personnel actions. Because the Board
concluded that Petitioner had failed to establish his prima
facie case, it vacated the Administrative Judge’s findings
regarding the Agency’s affirmative defense and denied
corrective action. Op. 4.

D. Proceedings Before the Court of Appeals

Petitioner sought review in the United States Court
of Appeals for the Federal Circuit. The court affirmed the
Board’s determination that Petitioner’s 2016 grievance
could not serve as the basis for an Individual Right of
Action under the Whistleblower Protection Act. Op. 5-7.

The Federal Circuit further held that substantial
evidence supported the Board’s determination that
Petitioner’s March 2017 written statement was not a
contributing factor in the challenged personnel actions.
The court concluded that substantial evidence supported
the Board’s finding that the relevant decisionmakers
lacked knowledge of Petitioner’s protected disclosure and
therefore rejected Petitioner’s claim that the knowledge-
and-timing test had been satisfied. Op. 7-10.
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Because the Board had vacated the Administrative
Judge’s findings concerning the Agency’s affirmative
defense, the Federal Circuit concluded that the issue
whether the Agency proved by clear and convincing
evidence that it would have taken the same personnel
actions was not properly before the court. Op. 5 n.1.

Petitioner timely sought rehearing, which the Federal
Circuit denied. This petition followed.

REASONS FOR GRANTING THE PETITION

Congress enacted the Whistleblower Protection
Act (“WPA”) to encourage federal employees to report
governmental misconduct without fear of retaliation.
Recognizing that retaliation is rarely established through
direct evidence, Congress deliberately adopted a burden-
shifting framework that imposes only a minimal burden
upon the employee at the prima facie stage. Under 5
U.S.C. § 1221(e)(1), a whistleblower need only demonstrate
that protected activity was “a contributing factor” in the
challenged personnel action. Once that modest showing is
made, the burden shifts to the agency to prove by clear
and convincing evidence that it would have taken the same
action absent the protected disclosure. 5 U.S.C. § 1221(e)(2).

For more than three decades, the Federal Circuit
has faithfully recognized Congress’s intent. Beginning
with Marano v. Department of Justice, 2 F.3d 1137 (Fed.
Cir. 1993), and continuing through Kewley v. Department
of Health & Human Services, 153 F.3d 1357 (Fed. Cir.
1998), Carr v. Social Security Administration, 185 F.3d
1318 (Fed. Cir. 1999), Whitmore v. Department of Labor,
680 F.3d 1353 (Fed. Cir. 2012), and Mziller v. Department
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of Justice, 842 F.3d 1252 (Fed. Cir. 2016), the court
consistently held that Congress intended the contributing-
factor standard to be a deliberately low threshold that may
be satisfied through circumstantial evidence, including
evidence of knowledge and temporal proximity.

The decision below departs from both the statutory
text and this settled body of precedent. Rather than
determining whether Petitioner’s protected disclosures
“tend[ed] to affect in any way” the challenged personnel
actions, the panel affirmed dismissal because Petitioner’s
supervisor denied knowledge of one protected disclosure
and the Board credited that denial over substantial
circumstantial evidence to the contrary. In doing so, the
court effectively transformed Congress’s deliberately
minimal prima facie burden into a requirement that a
whistleblower produce direct proof of actual knowledge
before the statutory burden will shift to the agency.
That interpretation fundamentally alters the framework
Congress enacted and substantially weakens the
protections afforded to federal whistleblowers nationwide.
This Court’s review is warranted.

I. The Federal Circuit Departed From The
Whistleblower Protection Act’s Statutory
Framework And Its Own Longstanding Precedent
Governing The Contributing-Factor Standard.

The first question presented concerns the proper
interpretation of the “contributing factor” standard
contained in 5 U.S.C. § 1221(e)(1). The decision below
cannot be reconciled either with the statutory framework
enacted by Congress or with the Federal Circuit’s own
precedent interpreting that framework.
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Congress intentionally established a burden-shifting
scheme designed to encourage federal employees to
disclose governmental misconduct. At the first stage, an
employee bears only the modest burden of demonstrating
that protected activity was “a contributing factor” in
the challenged personnel action. 5 U.S.C. § 1221(e)(1).
Congress further specified that this element may be
established through circumstantial evidence, including
evidence that the official taking the personnel action knew
of the protected disclosure and that the adverse action
occurred within a period of time from which a reasonable
person could conclude that the disclosure contributed to
the action. Id. Once that showing is made, the burden
shifts to the agency to prove, by clear and convincing
evidence, that it would have taken the same action absent
the protected disclosure. § 1221(e)(2).

This statutory framework reflects Congress’s
recognition that retaliatory motive is seldom susceptible
to direct proof. As this Court has repeatedly explained,
courts “must presume that a legislature says in a
statute what it means and means in a statute what it
says.” Connecticut National Bank v. Germain, 503 U.S.
249, 253-54 (1992). Nothing in § 1221(e)(1) requires a
whistleblower to produce direct evidence that the deciding
official actually knew of the protected disclosure. To the
contrary, Congress expressly authorized reliance upon
circumstantial evidence because it understood that direct
admissions of retaliatory intent would rarely exist.

The Federal Circuit has consistently interpreted
the statute in precisely that manner. In Marano v.
Department of Justice, the court explained that Congress
intentionally eased the employee’s burden by allowing the
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contributing-factor element to be established through
the official’s knowledge of the disclosure coupled with
temporal proximity between the disclosure and the
adverse action. 2 F.3d at 1142. The court recognized
that Congress deliberately rejected a more demanding
causation standard in favor of one that would provide
meaningful protection for federal whistleblowers.

Five years later, in Kewley v. Department of Health &
Human Services, the court reaffirmed that a contributing
factor is “any factor which, alone or in connection with
other factors, tends to affect in any way the outcome of
the decision.” 153 F.3d at 1362. The court emphasized
that Congress intentionally created a minimal threshold
at the prima facie stage, reflecting its judgment that
whistleblowers should not bear an onerous burden before
the agency is required to justify its actions.

The Federal Circuit continued that interpretation in
Carrv. Social Security Admanistration, explaining that
Congress amended the WPA specifically to strengthen
protections for federal employees and to ensure that
agencies—not whistleblowers—bear the heavy burden
once a prima facie case has been established. 185 F.3d at
1323. Likewise, in Whitmore v. Department of Labor, the
court reiterated that an employee need only demonstrate
that protected activity “played any role” in the challenged
personnel action before the burden shifts to the agency.
680 F.3d at 1367. Most recently, in Miller v. Department of
Justice, the court again recognized that Congress adopted
a deliberately relaxed prima facie standard consistent
with the remedial purposes of the Act.
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The decision below departs from each of those
precedents.

The Administrative Judge, after conducting a two-
day evidentiary hearing, concluded that Petitioner’s
protected disclosures—including his March 2017 written
statement—were contributing factors in the suspension,
Performance Improvement Plan, and removal, and
therefore proceeded to evaluate the Agency’s affirmative
defense under § 1221(e)(2). The Board reversed that
determination, concluding that Petitioner’s supervisor
lacked knowledge of the protected disclosure. The Federal
Circuit affirmed because it concluded substantial evidence
supported the Board’s finding that Supervisor Potts did
not know of Petitioner’s March 2017 statement.

In reaching that conclusion, however, the panel
effectively required Petitioner to produce direct proof
that Supervisor Potts possessed actual knowledge of
the specific protected disclosure. The panel treated
Potts’s denial of knowledge as dispositive despite
substantial circumstantial evidence that management
was aware of Petitioner’s grievance history, that Potts
herself expressed concern about Petitioner’s grievance
activity, that Petitioner participated in the workplace
investigation giving rise to the protected disclosure, and
that the adverse personnel actions closely followed that
participation. As Petitioner’s rehearing petition explained,
this evidence directly contradicted the conclusion that
Potts lacked knowledge, yet the panel characterized her
testimony as “unrebutted” and effectively required direct
proof of knowledge before permitting the statutory burden
to shift.
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That approach cannot be reconciled with Marano,
Kewley, Carr, Whitmore, or Miller. Those decisions
recognize that Congress intended the contributing-
factor inquiry to be a threshold determination satisfied
through reasonable inferences drawn from circumstantial
evidence. The decision below instead transforms the
inquiry into a demanding evidentiary requirement under
which a supervisor’s denial of knowledge defeats the claim
notwithstanding contrary circumstantial evidence. That
interpretation not only conflicts with the Federal Circuit’s
own precedent but also rewrites the statutory framework
Congress enacted.

This Court’s review is warranted to restore the
contributing-factor standard Congress adopted, reaffirm
the proper operation of the WPA’s burden-shifting
framework, and ensure that federal whistleblowers receive
the protections Congress intended.

II. The Decision Below Permits the Board to
Reject Administrative Judge Findings Without
Meaningfully Addressing Contrary Record
Evidence, Contrary to Established Principles of
Administrative Review.

The second question presented concerns whether
the Merit Systems Protection Board and the Federal
Circuit may reject credibility-based findings made by an
Administrative Judge after a live evidentiary hearing
without meaningfully addressing the contradictory
evidence supporting those findings.

This Court has long recognized that administrative
review must consider the record as a whole. In Universal



14

Camera Corp. v. NLRB, 340 U.S. 474 (1951), the Court
explained that, “Congress has merely made it clear that
a reviewing court is not barred from setting aside a
Board decision when it cannot conscientiously find that
the evidence supporting that decision is substantial, when
viewed in the light that the record in its entirety furnishes,
including the body of evidence opposed to the Board’s
view.” Id. at 488.

The Federal Circuit has likewise recognized that
credibility findings made by an Administrative Judge
who personally hears witness testimony are entitled to
significant weight. In Haebe v. Department of Justice,
288 F.3d 1288 (Fed. Cir. 2002), the court explained that
an Administrative Judge occupies the unique position of
observing witness demeanor and evaluating credibility
firsthand. Accordingly, when the Board rejects an
Administrative Judge’s credibility determinations, it
must articulate a sound and reasoned basis grounded in
the record.

The decision below departs from those principles.

Following a two-day evidentiary hearing, the
Administrative Judge found that Petitioner’s protected
disclosures were contributing factors in the challenged
personnel actions and proceeded to consider whether the
Agency satisfied its burden under 5 U.S.C. § 1221(e)(2).
Op. 4. That determination necessarily rested upon the
Administrative Judge’s evaluation of the witnesses, including
Supervisor Kim Potts, whose testimony was presented live
before the Administrative Judge.
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The Board nevertheless rejected the Administrative
Judge’s findings after concluding that Potts lacked
knowledge of Petitioner’s protected disclosure. The
Board characterized Potts’s testimony as “unrebutted,”
“unimpeached,” and “credible on its face,” and the Federal
Circuit affirmed that conclusion. Op. 8-10.

Petitioner consistently argued, however, that the record
contained substantial evidence directly contradicting
Potts’s testimony. As detailed in Petitioner’s opening
brief and petition for rehearing, Potts admitted that she
knew Petitioner had filed a grievance before becoming
his supervisor, described him as a “troublemaker,” and
acknowledged concerns about supervising him. Her
own written statement submitted during the Agency’s
workplace investigation repeatedly discussed Petitioner’s
complaints and demonstrated her awareness that he
had participated in the very investigation giving rise to
the protected disclosure. Petitioner’s rehearing petition
further explained that this documentary evidence directly
impeached Potts’s testimony denying knowledge and
rendered the Board’s characterization of her testimony
as “unrebutted” unsustainable. Neither the Board
nor the Federal Circuit meaningfully reconciled that
evidence before rejecting the Administrative Judge’s
findings. Instead, the panel focused primarily upon Potts’s
testimony that she had not received the investigative
report or Petitioner’s written statement and concluded that
substantial evidence supported the Board’s determination.
Op. 8-10.

That approach conflicts with Universal Camera.
Substantial-evidence review does not permit reviewing
tribunals to isolate selected testimony supporting one
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conclusion while disregarding contradictory documentary
evidence, witness testimony, and credibility determinations
that point in the opposite direction. Nor does it permit an
appellate tribunal to reject an Administrative Judge’s
credibility-based findings without providing a reasoned
explanation addressing the evidence supporting those
findings.

The issue presented extends beyond Petitioner’s
individual case. Federal whistleblower claims frequently
depend upon circumstantial evidence concerning
knowledge, motive, and credibility. If the Board may
reject an Administrative Judge’s credibility findings
by simply crediting a supervisor’s denial of knowledge
without meaningfully addressing contradictory evidence
contained in the record, the protections Congress afforded
federal whistleblowers become substantially diminished.
Administrative Judges—who alone observe witness
demeanor and hear live testimony—will no longer serve
the role Congress envisioned, and substantial-evidence
review will cease to provide the meaningful judicial
oversight this Court contemplated in Universal Camera.

This Court’s review is warranted to clarify that the
substantial-evidence standard requires consideration
of the entire administrative record and that reviewing
tribunals may not disregard credibility-based findings
without meaningfully addressing the contrary evidence
supporting those findings.
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III. The Decision Below Effectively Nullifies
Congress’s Burden-Shifting Framework Under
the Whistleblower Protection Act.

The third question presented concerns whether the
decision below effectively nullifies the burden-shifting
framework Congress enacted in 5 U.S.C. § 1221(e). It does.

Congress did not merely create a cause of action
for federal whistleblowers. It established a carefully
calibrated sequence of proof that allocates distinct
burdens to employees and federal agencies. First, the
employee bears only the modest burden of establishing that
protected whistleblowing was “a contributing factor” in
the challenged personnel action. 5 U.S.C. § 1221(e)(1). Once
that showing is made, the burden shifts to the agency to
prove by clear and convincing evidence that it would have
taken the same personnel action even absent the protected
disclosure. § 1221(e)(2).

That allocation of proof reflects a deliberate
congressional judgment. Congress recognized that
whistleblower retaliation rarely is susceptible to direct
proof because those responsible for personnel decisions
seldom admit retaliatory motive. Accordingly, Congress
intentionally reduced the employee’s initial burden
while imposing a demanding evidentiary burden upon
the agency. As the Federal Circuit has repeatedly
recognized, the purpose of the WPA is to provide
meaningful protection for federal employees who disclose
governmental wrongdoing, and the statute’s burden-
shifting framework is the mechanism Congress chose
to accomplish that objective. Carr v. Social Security
Administration, 185 F.3d 1318, 1323 (Fed. Cir. 1999);
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Whitmore v. Department of Labor, 680 F.3d 1353, 1367
(Fed. Cir. 2012).

This Court has likewise recognized that when
Congress establishes a burden-shifting framework, courts
are not free to alter the sequence of proof or impose
additional requirements not found in the statute. In Texas
Department of Community Affairs v. Burdine, 450 U.S.
248 (1981), the Court explained that burden-shifting
frameworks allocate specific responsibilities between the
parties and that courts must respect Congress’s chosen
allocation of proof. Id. at 252-56. Likewise, in Reeves v.
Sanderson Plumbing Products, Inc.,530 U.S. 133 (2000),
the Court emphasized that once the plaintiff satisfies the
initial burden, the inquiry proceeds to the employer’s
justification under the governing statutory framework. /d.
at 142—-43. Courts may not collapse those distinct stages
into a single inquiry.

The decision below does precisely that.

Following a two-day evidentiary hearing, the
Administrative Judge concluded that Petitioner’s
protected disclosures were contributing factors in the
suspension, Performance Improvement Plan, proposal to
remove, and removal. The Administrative Judge therefore
proceeded to the second step of the statutory framework
and evaluated whether the Agency had established, by
clear and convincing evidence, that it would have taken
the same personnel actions absent Petitioner’s protected
disclosures. Op. 4.

The Board never reached that question. Instead, it
vacated the Administrative Judge’s affirmative-defense
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analysis after concluding that Petitioner failed to establish
the contributing-factor element. The Federal Circuit
likewise declined to consider whether the Agency satisfied
its statutory burden because the Board had vacated that
portion of the Administrative Judge’s decision. Op. 5 n.1.

As a consequence, the Agency’s burden under
§ 1221(e)(2)—the burden Congress regarded as the
principal safeguard against retaliatory personnel
actions—was never subjected to meaningful judicial
review.

That result flowed directly from the Federal Circuit’s
reinterpretation of the employee’s prima facie burden.
By effectively requiring direct proof that the deciding
supervisor possessed actual knowledge of Petitioner’s
protected disclosure, the decision below prevented
Petitioner’s claim from advancing beyond the first stage
of the statutory framework. In practical effect, the panel
shifted Congress’s demanding burden from the Agency
back onto the whistleblower.

That approach cannot be reconciled with either the
statute or the Federal Circuit’s own precedent.

In Carr, the Federal Circuit explained that Congress
intentionally imposed a “clear and convincing evidence”
standard because agencies should bear a heavy burden
once an employee demonstrates that protected activity
contributed to the challenged personnel action. 185 F.3d
at 1323. Likewise, in Whitmore, the court reaffirmed
that the Agency—not the employee—bears the ultimate
burden once the employee establishes a prima facie case
under § 1221(e)(1). 680 F.3d at 1367. Petitioner’s opening
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brief likewise explained that Congress intended the Carr
factors to govern whether the Agency satisfied that burden
and argued that the Agency failed to establish each factor
by clear and convincing evidence.

The panel’s decision effectively rendered those
protections meaningless. If an employee may be denied
the benefit of Congress’s burden-shifting framework
whenever the Board credits a supervisor’s denial of
knowledge despite substantial circumstantial evidence
to the contrary, the Agency’s statutory burden under
§ 1221(e)(2) becomes largely illusory. The heavier burden
Congress imposed upon agencies will rarely be reached
because employees will be required to satisfy a more
demanding prima facie standard than Congress enacted.

The consequences extend well beyond this case. The
Federal Circuit possesses exclusive jurisdiction over
appeals arising under the Civil Service Reform Act and
therefore establishes the governing interpretation of the
Whistleblower Protection Act for the federal civil service.
If the decision below stands, agencies will increasingly be
able to defeat whistleblower claims at the prima facie stage
through testimony denying knowledge, thereby avoiding
the very burden Congress intended them to bear.

This Court’s review is warranted to reaffirm that
Congress’s burden-shifting framework must be applied as
written. Courts may not rewrite § 1221(e)(1) by imposing
additional evidentiary requirements upon whistleblowers,
nor may they render § 1221(e)(2)’s clear-and-convinecing
burden largely meaningless through an unduly restrictive
interpretation of the employee’s initial burden. Only this
Court can restore the balance Congress deliberately
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established between protecting federal whistleblowers
and permitting agencies to defend legitimate personnel
actions.

CONCLUSION

For the foregoing reasons, the petition for a writ of
certiorari should be granted. This case presents important
questions concerning the proper interpretation of the
Whistleblower Protection Act, the evidentiary standard
governing the “contributing factor” requirement, and the
operation of the burden-shifting framework Congress
enacted to protect federal whistleblowers. Review by this
Court is warranted to restore the statutory protections
Congress intended and to ensure the uniform application
of the Whistleblower Protection Act in cases arising
throughout the federal civil service.

Respectfully submitted,

RoBERT L. SIRIANNI, JR.
Counsel of Record
BrownsToNE, P.A.
P.O. Box 2047
Winter Park, FL 32790
(407) 388-1900
robertsirianni@brownstonelaw.com

Counsel for Petitioner
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APPENDIX A — OPINION OF THE UNITED STATES
COURT OF APPEALS FOR THE FEDERAL CIRCUIT,
FILED JANUARY 22, 2026

UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT

2024-1136

STEVEN A. MCKINNIS,
Petitioner,
V.
DEPARTMENT OF THE INTERIOR,

Respondent.

Petition for review of the Merit Systems Protection
Board in No. DA-1221-18-0200-W-1.

Decided January 22, 2026
Before DYk, LinN, and HucHES, Circuit Judges.
Huchgs, Circuit Judge.
Steven A. McKinnis petitions for review of a Merit

Systems Protection Board decision denying corrective
action in his whistleblower retaliation claim. We affirm.
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A

Mr. McKinnis worked as an auditor for the Department
of the Interior’s Office of Natural Resources Revenue from
May 9, 2011, until he was removed on January 19, 2018,
for failure to demonstrate acceptable performance after
a reasonable opportunity to improve.

Prior to his removal, the agency took several adverse
personnel actions against Mr. McKinnis. In July 2016,
Mr. McKinnis received a letter of reprimand from his
then-supervisor, Adrienne Tomlin, for two instances of
failure to provide accurate information—one related to
his attempts to use leave under the Family and Medical
Leave Act (FMLA) and another related to his attempts
to adjust his work-related travel plans. Less than a week
later, Mr. McKinnis filed a grievance alleging the agency
was violating FMLA and its own travel regulations, and
that he received the letter of reprimand as the result of
“something personal” or “retaliation.” J.A. 104-06. Mr.
McKinnis’s grievance was denied by John Barder, another
management official, on August 29, 2016.

Mr. McKinnis later applied to and was transferred
to a different team based out of the same office that was
supervised by a different member of management, Kim
Potts. Shortly after, the agency launched an investigation
into the office’s working conditions. It revealed a “toxic and
unhealthy work environment,” and noted Mr. McKinnis was
a “significant contributor| ]” to creating that environment.
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J.A. 989-90. The final report also emphasized that
management allowed unhealthy behaviors to manifest and
recommended Ms. Potts attend supervisory training on
dealing with difficult situations and people. Mr. McKinnis
participated in this investigation and submitted a written
statement on March 8, 2017, outlining his concerns with
management and the office.

On April 7, 2017, Ms. Potts proposed suspending Mr.
McKinnis for 14 days based on two charges. First, Ms.
Potts alleged that Mr. McKinnis provided inaccurate
information to supervisors when he stated he was called
by a state auditor about a specific compliance review, when
in fact he had been the one to place the call. Second, Ms.
Potts alleged that Mr. McKinnis exhibited disrespectful
conduct toward a supervisor when, during a conversation
regarding approval of his work credit card statement, he
interrupted Ms. Potts to state “that’s a lie, she is lying.”
J.A. 154. Mr. McKinnis contested those facts, but he was
suspended by the deciding official, Mr. Barder, on May
16, 2017.

On July 6, 2017, Ms. Potts placed Mr. McKinnis on
a performance improvement plan (PIP) because his
performance fell below a satisfactory level. Mr. McKinnis
was not completing or making timely progress on his
assigned audits, which in one instance necessitated
transferring the assignment to another auditor. When
Mr. McKinnis did not sufficiently improve by the end of
his review period, Ms. Potts proposed his removal from
federal service. Mr. McKinnis did not submit a response
to his proposed removal, and a different deciding official,
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John Mehlhoff, removed Mr. McKinnis effective January
19, 2018.

B

On October 14,2016, Mr. McKinnis filed the underlying
whistleblower retaliation complaint with the Office of
Special Counsel (OSC), arguing his letter of reprimand
was retaliation for his administrative grievance and
general allegations of agency mismanagement through
various other reporting mechanisms. Mr. McKinnis
periodically amended his OSC complaint, finally alleging
that his letter of reprimand, suspension, PIP, and removal
were all the result of retaliation. On January 10, 2018, OSC
advised Mr. McKinnis it would not be taking any action in
his case; OSC closed the case on January 31, 2018.

On February 16,2018, Mr. McKinnis filed an individual
right of action (IRA) appeal with the MSPB. After a two-
day hearing, the administrative judge issued an initial
decision denying Mr. McKinnis’s request for corrective
action. The administrative judge found that several
disclosures were protected under the Whistleblower
Protection Act as amended in 2012 (WPA), including his
grievance and March 2017 written statement, and that
they contributed to the personnel actions at issue. But the
administrative judge denied corrective action because the
agency had successfully proven its affirmative defense, i.e.,
that it would have taken the same actions notwithstanding
Mr. McKinnis’s disclosures.

Mr. McKinnis disagreed and petitioned for Board
review. In its review, the Board sua sponte re-assessed
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the protected nature of Mr. McKinnis’s asserted
disclosures. As relevant here, the Board determined that
Mr. McKinnis’s grievance was not a protected disclosure
under the WPA, and that while his March 2017 written
statement was protected, he did not successfully prove
it contributed to any of the asserted personnel actions.
Because Mr. McKinnis had not proven his case in chief,
the Board vacated the administrative judge’s findings
regarding the agency’s affirmative defense. The Board
then denied Mr. McKinnis’s petition for review and
affirmed the administrative judge’s denial of corrective
action.

Mr. McKinnis timely appeals. We have jurisdiction
pursuant to 28 U.S.C. § 1295(a)(9) and 5 U.S.C. § 7703(b)
(DA).

II

Our review of Board decisions is limited. We may
only set aside the Board’s decision if it is “(1) arbitrary,
capricious, an abuse of discretion, or otherwise not in
accordance with law; (2) obtained without procedures
required by law, rule, or regulation having been followed;
or (3) unsupported by substantial evidence.” 5 U.S.C.
§ 7703(c). We review the Board’s legal conclusions de
novo and its factual findings for substantial evidence. See
Hansen v. Dep’t of Homeland Sec., 911 F.3d 1362, 1366
(Fed. Cir. 2018).

Mr. McKinnis raises two general arguments on
appeal. First, he argues the Board erred when it concluded
that his grievance is not a protected disclosure that
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can support an IRA claim under the WPA. Second, Mr.
McKinnis challenges the Board’s finding that even though
his March 2017 written statement was protected by the
WPA, he was not entitled to corrective action because he
did not prove it was a contributing factor in his suspension,
PIP, or removal. We address each argument in turn.!

A

Mr. McKinnis argues the Board erred when it
found that his grievance was not a qualifying protected
disclosure under the WPA and thus was outside the
Board’s jurisdiction to review as part of his IRA appeal.
He contends his grievance constitutes either a protected
disclosure under section 2302(b)(8) or a protected activity
under section 2302(b)(9)(A)(i). We disagree.

The WPA gives federal employees an individual
right of action to seek corrective action from the MSPB
for personnel actions based on specified prohibited
practices, including those outlined in 5 U.S.C. § 2302(b)
(8) and 2302(b)(9)(A)(1). See 5 U.S.C. § 1221(a). In relevant
part, section 2302(b)(8) protects a federal employee’s
disclosure of government abuse of authority or violation
of law, rule, or regulation. And Mr. McKinnis argues his

1. Mr. McKinnis also made a third argument: that the agency
failed to prove its affirmative defense, i.e., that it would have taken the
same adverse personnel actions absent his whistleblowing activity.
But because the Board vacated the administrative judge’s findings
on that question and did not reach the issue during its review, that
argument is not properly before us. See Delalat v. Dep’t of Air Force,
557 F.3d 1342, 1346 (Fed. Cir. 2009).
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grievance qualifies because it contained disclosures of
agency abuse of authority and violations of FMLA and
travel regulations. Pet. Br. 27-28 (citing 5 U.S.C. § 2302(b)
(8)(A)). But our caselaw is clear: disclosures in grievances,
no matter their substance, are protected by section 2302
(b)(9) not section 2302(b)(8). See, e.g., Serrao v. Merit Sys.
Prot. Bd., 95 F.3d 1569, 1576 (Fed. Cir. 1996); Spruill v.
Merit Sys. Prot. Bd., 978 F.2d 679, 690-91 (Fed. Cir. 1992).
The Board correctly concluded Mr. McKinnis’s grievance
could not support an IRA appeal under section 2302(b)(8).

Section 2302(b)(9) generally protects against
retaliation for exercising a grievance right, but it
distinguishes between (i) exercising a grievance right
“with regard to remedying a violation of [section 2302
(b)(®)]” and (ii) exercising a grievance right regarding
anything else. Compare 5 U.S.C. § 2302(b)(9)(A)(), with
5 U.S.C. § 2302(b)(9)(A)(i). Only the former can serve
as the basis for an IRA appeal under the WPA—that is,
a grievance must pertain to remedying an instance of
retaliation for whistleblowing, as described in section
2302(b)(8), for it to support an IRA appeal to the board. See
5 U.S.C. §8§ 1221(a), 2302(b)(9)(A)(); Young v. Merit Sys.
Prot. Bd., 961 F.3d 1323, 1329 (Fed. Cir. 2020). Retaliation
for filing a grievance pertaining to any other subject is
properly addressed by other mechanisms, not an IRA
appeal. See Young, 961 F.3d at 1329.

On appeal, Mr. McKinnis argues his grievance
falls under section 2302(b)(9)(A)(i) because it contains
assertions that his letter of reprimand was the result
of “retaliation.” Pet. Br. 27-28. And while he concedes
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there is no mention of retaliation for whistleblowing
in his grievance, he contends that is inconsequential
because (1) his grievance was filed pro se, and (2) it is the
substance of his grievance, not the label he ascribes to it,
that dictates whether it is protected. Id. While we agree
that it is the substance of the grievance that controls this
inquiry, we find that the grievance’s vague and singular
assertion of “retaliation” does not imply retaliation for
whastleblowing. Nor could it: the letter of reprimand could
not possibly be retaliation for the whistleblowing activities
Mr. McKinnis alleges on appeal because he received the
letter of reprimand before either purported disclosure
occurred. Therefore, we affirm the Board’s findings that
Mr. McKinnis’s grievance is protected by section 2302(b)
(9)(A)(ii) rather than section 2302(b)(9)(A)(@), and that his
grievance therefore cannot serve as the basis for an IRA
appeal.

B

Mr. McKinnis also challenges the Board’s
determination that he is not entitled to corrective action
with respect to his March 2017 written statement—which
both parties agree is protected—because he did not prove
it contributed to any of the personnel actions at issue. We
also reject this argument.

To prevail under the WPA, Mr. McKinnis must prove
both that he made a protected disclosure and that it was a
contributing factor in the agency’s personnel actions. See
5 U.S.C. § 1221(a), (e)(1). The statute expressly provides
that the “contributing factor” element can be proven by
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circumstantial evidence. 5 U.S.C. § 1221(e)(1). One way
to do so is via the knowledge/timing test, which requires
evidence that “(A) the official taking the personnel action
knew of the disclosure or protected activity; and (B)
the personnel action occurred within a period of time
such that a reasonable person could conclude that the
disclosure or protected activity was a contributing factor
in the personnel action.” Id. Mr. McKinnis argues the
Board erred when it concluded neither Mr. Barder nor
Ms. Potts had knowledge of his protected disclosure, and
that, regardless, other circumstantial evidence indicates
a connection between his protected disclosure and the
agency’s actions.

The Board’s decision is supported by substantial
evidence. Regarding Mr. Barder, the deciding official
for Mr. McKinnis’s suspension, the administrative judge
expressly credited Mr. Barder’s testimony that he “did
not perceive [Mr. McKinnis] as a whistleblower and was
unaware of any protected disclosures [he] may have
made.” J.A. 29. This credibility finding was undisturbed
by the Board in its review, and Mr. McKinnis’s single
sentence assertion that “Barder was also aware” of
his protected disclosure is insufficient to overcome the
administrative judge’s virtually unreviewable credibility
determination on appeal. Pet. Br. 32; see Hambsch v. Dep’t
of Treasury, 796 F.2d 430, 436 (Fed. Cir. 1986) (“To the
extent that the petitioner’s claim is based upon a challenge
to the presiding official’s credibility determinations, we
reiterate our previous holdings that these determinations
are virtually unreviewable . .. .”).
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Regarding Ms. Potts, the official who placed Mr.
McKinnis on a PIP and proposed his suspension and
removal, Mr. McKinnis argues it is clear she knew Mr.
McKinnis engaged in protected activities because she
called Mr. McKinnis a “troublemaker” and referenced him
throughout her written statement to the administrative
investigator. Pet. Br. 29-32. But the relevant inquiry is
not whether Ms. Potts knew Mr. McKinnis engaged in
protected activities generally—the relevant inquiry is
whether she knew of the specific protected activity at issue
here: his March 2017 statement. See 5 U.S.C. § 1221(e)(1).
None of the statements Mr. McKinnis identifies indicate
Ms. Potts knew of the March 2017 written statement in
particular. And the Board’s conclusion that she had no
knowledge is supported by Ms. Potts’s testimony that she
never received or saw the report or attached statements
and by record evidence that she was not copied on any of
the related materials. 2

The Board also relied on evidence other than
knowledge and timing. The Board noted the agency had
strong performance-based reasons for suspending Mr.
McKinnis, placing him on a PIP, and removing him. At
the time Mr. McKinnis was placed on a PIP, his timely

2. The Board did not err in overturning the administrative
judge’s finding that Ms. Potts “did not deny” that she was aware
Mr. McKinnis participated in the internal investigation. The
administrative judge’s conclusion was not the result of any demeanor-
based credibility determinations, and so the Board was free to re-
weigh the evidence and substitute its own decision as to the facts or
law, subject to our substantial evidence review. See J.A. 30-31; Haebe
v. Dep’t of Just., 288 F.3d 1288, 1302 (Fed. Cir. 2002).
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completion rate was 0% and improved to only 10% during
the PIP period—the Board emphasized that “fail[ing] to
achieve minimally successful performance . . . by such
a wide margin” supports the agency’s actions. J.A. 8-9.
And the Board emphasized that any retaliatory motive
resulting from Mr. McKinnis’s participation in the
administrative investigation was likely minimal because
there was no indication the investigation resulted in any
adverse consequences for any of his supervisors. This
is substantial evidence supporting the Board’s finding
that Mr. McKinnis’s March 2017 statement was not a
contributing factor to his suspension, PIP, or removal.
Mr. McKinnis’s argument to the contrary asks us to re-
weigh the evidence on appeal, which we decline to do. See
Jones v. Dep’t of Health & Hum. Servs., 834 F.3d 1361,
1369 (Fed. Cir. 2016) (“Under the substantial evidence
standard of review, we do not reweigh evidence on appeal.”
(cleaned up)).

I11
We have considered Mr. McKinnis’s other arguments
and find them unpersuasive. The decision of the Board is
affirmed.
AFFIRMED

Costs

No costs.
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APPENDIX B — ORDER OF THE
MERIT SYSTEMS PROTECTION BOARD,
DATED SEPTEMBER 7, 2023

UNITED STATES OF AMERICA
MERIT SYSTEMS PROTECTION BOARD

DOCKET NUMBER
DA-1221-18-0200-W-1

STEVEN A. MCKINNIS,
Appellant,
V.
DEPARTMENT OF THE INTERIOR,
Agency.
DATE: September 7, 2023

THIS FINAL ORDER IS NONPRECEDENTIAL!

1. A nonprecedential order is one that the Board has
determined does not add significantly to the body of MSPB case
law. Parties may cite nonprecedential orders, but such orders have
no precedential value; the Board and administrative judges are not
required to follow or distinguish them in any future decisions. In
contrast, a precedential decision issued as an Opinion and Order
has been identified by the Board as significantly contributing to
the Board’s case law. See 5 C.F.R. § 1201.117(c).



13a

Appendix B
BEFORE

Cathy A. Harris, Vice Chairman
Raymond A. Limon, Member
Tristan L. Leavitt, Member?
Member Leavitt recused himself and did not participate
in the adjudication of this appeal.

FINAL ORDER

1 The appellant has filed a petition for review of the
initial decision, which denied his request for corrective
action under the Whistleblower Protection Act. Generally,
we grant petitions such as this one only in the following
circumstances: the initial decision contains erroneous
findings of material fact; the initial decision is based on
an erroneous interpretation of statute or regulation or
the erroneous application of the law to the facts of the
case; the administrative judge’s rulings during either
the course of the appeal or the initial decision were
not consistent with required procedures or involved an
abuse of discretion, and the resulting error affected the
outcome of the case; or new and material evidence or legal
argument is available that, despite the petitioner’s due
diligence, was not available when the record closed. Title
5 of the Code of Federal Regulations, section 1201.115
(5 C.F.R. § 1201.115). After fully considering the filings
in this appeal, we conclude that the petitioner has not

2. Member Leavitt’s name is included in decisions on which
the three-member Board completed the voting process prior to
his March 1, 2023 departure.
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established any basis under section 1201.115 for granting
the petition for review. Therefore, we DENY the petition
for review. Except as expressly MODIFIED with respect
to the issues of protected activity, contributing factor, and
the agency’s affirmative defense, as set forth in 19 6-15
below, we AFFIRM the initial decision.

BACKGROUND

92 The appellant was a GS-12 Auditor for the agency’s
Office of Natural Resources Revenue. McKinnis v.
Department of the Interior, MSPB Docket No. DA-0432-
18-0199-1-1, Initial Appeal File (0199 IAF), Tab 1 at 1,
9.2 The appellant’s major job duties entailed conducting
audits and compliance reviews of oil and gas leases on
Federal and Indian lands to ensure the proper payment
of royalties. Hearing Recording (HR), Track 1 at 12:40
(testimony of the appellant). The appellant filed an
individual right of action (IRA) appeal, claiming that the
agency took multiple personnel actions against him in
retaliation for several protected disclosures. McKinnis
v. Department of the Interior, MSPB Docket No. DA-
1221-18-0220-W-1, Initial Appeal File (0200 IAF), Tab 1,
Tab 6 at 4-T7.

13 After a hearing, the administrative judge issued
an initial decision denying the appellant’s request for

3. Theinstant appeal was joined, for a time, with McKinnis v.
Department of the Interior, MSPB Docket No. DA-0432-18-0199-
I-1, which was the lead case in the joinder. McKinnis v. Department
of the Interior, MSPB Docket No. DA-1221-18-0220-W-1, Initial
Appeal File, Tab 9. Much of the evidence pertinent to the instant
individual right of action appeal is contained in that case file.



15a

Appendix B

corrective action on the merits. 0200 IAF, Tab 16, Initial
Decision (ID). She found that several of the appellant’s
claimed disclosures were not protected, and that the
remaining disclosures were either not contributing
factors in the claimed personnel actions or that the
agency proved by clear and convincing evidence that it
would have taken the same actions notwithstanding the
disclosures. ID at 7-26. The appellant has filed a petition
for review, disputing the administrative judge’s analysis of
the agency’s affirmative defense with respect to two of the
personnel actions at issue: his placement on a performance
improvement plan (PIP) and the removal.* Petition for
Review (PFR) File, Tab 1 at 5-9. The agency has filed a
response. PFR File, Tab 3.

ANALYSIS

14 In the merits phase of an IRA appeal, the appellant
has the burden of proving by preponderant evidence that
he engaged in protected activity described under 5 U.S.C.
§ 2302(b)(®) or (b)(9(A)(), (B), (C), or (D), and that this
activity was a contributing factor in a personnel action
as described under 5 U.S.C. § 2302(2)(2)(A). Salerno v.
Department of the Interior, 123 M.S.P.R. 230, 15 (2016).
If the appellant meets his burden, the Board will order
corrective action unless the agency proves by clear and

4. Also at issue in this appeal were a letter of warning, a
grievance decision, a denial of telework, and a 14-day suspension.
ID at 12. The appellant does not challenge the administrative
judge’s findings concerning these personnel actions, and we
therefore do not address these issues on review. See Blackhat v.
Department of Health and Human Services, 117 M.S.P.R. 552,
31n.2(2012); 5 C.F.R. § 1201.115.
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convincing evidence that it would have taken the same
personnel action in the absence of the protected activity. 5
U.S.C. § 1221(e); Salerno, 123 M.S.P.R. 230, 15. However,
the Board may only address the agency’s affirmative
defense after the appellant has proven his case in chief.
Scoggins v. Department of the Army, 123 M.S.P.R. 592,
1 28 (2016). For the reasons set forth below, we find that
the appellant has not proven his case.

15 The administrative judge addressed the following
alleged protected activity in her initial decision: (1)
complaints to the agency’s Office of Inspector General
and the Federal Labor Relations Authority, ID at 7-9; (2)
disclosures during a grievance regarding the agency’s
alleged violation of travel regulations and the Family
and Medical Leave Act (FMLA), ID at 9; (3) disclosures
regarding the agency’s alleged violation of its leave
policy, ID at 10; and (4) equal employment opportunity
(EEO) complaints and participation m an administrative
investigation, ID at 10-11. The administrative judge found
that the appellant only proved with respect to activities
(2) and (4) that he engaged in protected activity that
was exhausted before the Office of Special Counsel. ID
at 7-11. She also found that this protected activity was a
contributing factor in the PIP and the removal. ID at 12-
15. Although neither party challenges these findings per
se, under the particular circumstances of this case, we
find it appropriate to assess them further. See 5 C.F.R.
§ 1201.115(e).

16 Regarding activity (2), the administrative judge found
that the appellant filed a grievance on July 23, 2016, in
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which he disclosed that the agency violated FMLA and
travel regulations. ID at 9; 0199 IAF, Tab 13 at 50-54. She
further found that the appellant’s beliefs in this regard
were reasonable and therefore the disclosures made during
the grievance were protected under 5 U.S.C. § 2302(b)(8).
Id. However, it is well established that disclosures made
solely in the context of a grievance are not protected under
5 U.S.C. § 2302(b)(8). Serrao v. Merit Systems Protection
Board, 95 F.3d 1569, 1575-76 (Fed. Cir. 1996); Graves v.
Department of Veterans Affairs, 123 M.S.P.R. 434, 1 10
(2016). Nor is there sufficient information for us to conclude
that the appellant’s grievance sought to remedy an alleged
violation of 5 U.S.C. § 2302(b)(8), so as to be covered under
5 U.S.C. § 2302(b)(9)(A)(1).° 0199 IAF, Tab 13 at 50-54. We
therefore find that the appellant’s July 23, 2016 grievance
was protected under 5 U.S.C. § 2302(b)(9)(A)(ii), and so
cannot serve as the basis for an IRA appeal. See Mattison
v. Department of Veterans Affairs, 123 M.S.P.R. 492,
18 (2016); Mudd v. Department of Veterans Affairs, 120
M.S.P.R. 365, 17 (2013).

17 Regarding activity (4), the administrative judge
found that the appellant engaged in protected activity
by filing multiple EEO complaints and participating in
an administrative investigation concerning the working
conditions in his office. ID at 10-11; 0199 IAF, Tab 8 at
11, Tab 12. Specifically, she found that the allegations of

5. Inhis grievance, the appellant surmised that the letter of
reprimand that he was grieving “would appear to be as a result
of something personal or in retaliation.” 0199 IAF, Tab 13 at 54.
However, he did not specify that he believed the letter of reprimand
was in retaliation for whistleblowing.
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discrimination and hostile work environment in his EEO
complaints and the disclosures that he made during the
investigation concerning various forms of wrongdoing in
the workplace constituted protected disclosures under 5
U.S.C. § 2302(b)(8). ID at 10-11. However, as discussed
above in connection with the appellant’s grievance, it is
well settled that disclosures made solely in the context
of an EEO complaint are not protected under 5 U.S.C.
§ 2302(b)(8). Spruill v. Merit Systems Protection
Board, 978 F.2d 679, 690 (Fed. Cir. 1992); Redschlag v.
Department of the Army, 89 M.S.P.R. 589, 1 82 (2001).
Rather, they are protected under 5 U.S.C. § 2302(b)(1)
and (b)(9)(A)(ii). See Mata v. Department of the Army,
114 M.S.P.R. 6, 19 n.3 (2010). We therefore find that the
appellant’s EEO complaints and the disclosures contained
therein cannot serve as the basis for an IRA appeal.® See
Fisher v. Department of Defense, 52 M.S.P.R. 470, 474
(1992).

18 The appellant’s participation in the administrative
investigation, however, did not constitute the exercise of
an appeal, complaint, or grievance right under 5 U.S.C.
§ 2302(b)(9)(A), and the disclosures that he made during
that investigation are therefore not barred as a matter

6. An EEO complaint may be protected under 5 U.S.C.
§ 2302(b)(9)(A)() if the complaint sought to remedy a violation
of 5 U.S.C. § 2302(b)(8). Bishop v. Department of Agriculture,
2022 MSPB 28, 11 15-16. There is no indication in this case that
the appellant’s EEO complaints, which he did not submit for the
record, sought to remedy any violations of 5 U.S.C. § 2302 (b)(8).
See 0199 TAF, Tab 8 at 11, Tab 22 at 5-6, Tab 31 at 4-5, 50-51, 80-
83; 0200 TAF, Tab 6 at 127-34, 137-38.
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of law from constituting protected disclosures under 5
U.S.C. § 2302(b)(8). Further, the administrative judge
found, and neither party disputes, that the appellant
made protected disclosures during his March 8, 2017
investigative interview. ID at 10-11; 0199 TAF, Tab 12 at
9-12. For these reasons, we find that the only protected
activity at issue in this IRA appeal is the appellant’s March
8, 2017 disclosure, which was protected under 5 U.S.C.
§ 2302(b)(8)(A).

19 Asrelevant here, in her contributing factor analysis,
the administrative judge found that the deciding official
in the appellant’s removal had no actual knowledge of the
appellant’s protected activity. ID at 14-15. This finding
is both undisputed and supported by the record. HR,
Track 4 at 1:40, 3:30 (testimony of the deciding official).
Nevertheless, the administrative judge found that the
appellant’s first-level supervisor, who placed the appellant
on a PIP and proposed his removal “did not deny that
she was aware the appellant participated in the internal
investigation.” ID at 15. Thus, the administrative judge

7. This activity might have been protected also under 5 U.S.C.
§2302(b)(9)(C) as a disclosure to an agency component responsible
for internal investigation or review. The relevant portion of this
provision, however, did not become law until December 12, 2017,
postdating all personnel actions at issue in this appeal except for
the removal decision itself. National Defense Authorization Act of
2018, Pub. L. No. 115-91 § 1097(c)(1), 131 Stat. 1283, 1618 (2017).
That provision is not retroactive. Edwards v. Department of Labor,
2022 MSPB 9, 11 29-33. In any event, because the appellant’s
March 8, 2017 activity was protected under 5 U.S.C. § 2302(b)(8),
we do not reach the issue of whether it was also protected under
5 U.S.C. § 2302(b)(9)(C).
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found that the appellant established that his protected
activity was a contributing factor in these personnel
actions. ID at 15-16; see Greenup v. Department of
Agriculture, 106 M.S.P.R. 202, 1 11 (2007) (finding that
contributing factor may be established by showing that
an individual with actual knowledge of the protected
disclosure influenced the personnel action, even if that
individual did not personally affect the action).

110 However, based on our review of the hearing
recording, we find that the first-level supervisor did deny
that she was aware that the appellant participated in
the internal investigation. She testified that she did not
receive a copy of the investigative report and that she did
not know the identity of anyone who participated in the
investigation. HR, Track 5 at 1:37:00, 1:50:40 (testimony of
the appellant’s first-level supervisor). The initial decision
makes no mention of this testimony, and it appears that
the administrative judge overlooked it. We find that
the first-level supervisor’s unrebutted, unimpeached
testimony, given under oath and credible on its face, is
sufficient to establish that she did not, in fact, have any
knowledge that the appellant engaged in protected activity
by making disclosures to the agency investigator.® See

8. Evenifthe first-level supervisor had not denied knowledge
of the appellant’s protected activity, we question whether this
alone would have been enough to establish the contributing factor
element. The burden is on the appellant to prove contributing
factor; the burden is not on the agency to disprove it. See McCarthy
v. International Boundary and Water Commission, 116 M.S.P.R.
594, 139 (2011), affd, 497 F. App’x 4 (Fed. Cir. 2012).

The supervisor’s testimony is consistent with the record evidence.
She was not among the individuals copied on the report of
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Aldridge v. Department of Agriculture, 110 M.S.P.R. 21,
19 (2008) (“Sworn statements that are not rebutted are
competent evidence of the matters asserted therein.”);
Hatcherv. Office of Personnel Management, 39 M.S.P.R.
340, 345 n.4 (1988) (finding that the appellant’s sworn,
unrebutted testimony constituted “the only evidence,
and therefore preponderant evidence, of her claim”).
Because the appellant did not prove that either his first-
level supervisor or the deciding official in the removal
had actual or constructive knowledge of his protected
disclosure, he failed to prove that his disclosure was
a contributing factor in either the PIP or the removal
under the knowledge/timing test of 5 U.S.C. § 1221(e)(1).
See Powers v. Department of the Navy, 97 M.S.P.R. 554,
121 (2004).

111 Nevertheless, the inquiry does not end there
because the knowledge/timing test is only one way to
prove contributing factor. Powers v. Department of the
Navy, 69 M.S.P.R. 150, 156 (1995). We will now consider
other evidence, such as that pertaining to the strength or
weakness of the agency’s reasons for taking the personnel
actions, whether the whistleblowing was personally
directed at the officials involved, and whether these
individuals had a desire or motive to retaliate against the
appellant. Id.

7112 As explained in the initial decision, the agency
had strong reasons for placing the appellant on a PIP

investigation, and the investigator stressed in her report that the
report itself should be disclosed on a need-to-know basis and only
higher-level officials should be privy to the witness statements.
0199 TAF, Tab 12 at 4, 7-8.
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and subsequently removing him for performance-based
reasons. ID at 23-26. In order for the appellant to have
been minimally successful under critical element 1,
“Sustainably Manag[ing] Energy, Water, and Natural
Resources,” he would have had to complete the expected
quantity of work through the specified stage throughout
the fiscal year at least 51% of the time. 0199 IAF, Tab 9
at 61-63. However, at the time his supervisor placed him
on the PIP, 9 months into the 2017 performance year, his
timely completion rate was 0%. 0199 IAF, Tab 8 at 15, Tab
10 at 73-79. The appellant’s timely completion rate during
the 90-day PIP period was only 10%, for an aggregate
timely completion rate of 3.9% for the 2017 performance
year. 0199 TAF, Tab 8 at 15-16. We find that under these
circumstances, whereby the appellant failed to achieve
minimally successful performance in a critical element
by such a wide margin, the agency’s evidence in support
of its actions was strong.’

9. Aftertheinitial decision in this case was issued, the United
States Court of Appeals for the Federal Circuit issued Santos v.
National Aeronautics and Space Administration, 990 F.3d 1355,
1361-63 (Fed. Cir. 2021), holding that, under 5 U.S.C. chapter
43, the agency bears the burden of proving that the appellant’s
performance was unsatisfactory not just during the PIP but also
during the period leading up to the PIP. In other words, the agency
is required “to justify a challenged post-PIP-based removal by
establishing the propriety of the PIP in the first instance.” Id. at
1361. Likewise, an administrative judge is required to consider
the issue of pre-PIP performance in connection with a claim that
a chapter 43 adverse action was motivated by discrimination
or retaliation. Santos, 990 F.3d at 1362; Pridgen v. Office of
Management and Budget, 2022 MSPB 31, 131 n. 8. We find that
the initial decision in this appeal satisfies that requirement. ID
at 23-25.
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7113 The appellant disputes these findings on review,
arguing that he routinely received “superior” performance
evaluations under previous supervisors, his supervisor
in performance year 2017 failed to consider his collateral
duties at the Diversity and Inclusion Leadership Counecil
(DILC) under critical element 1 as his previous supervisor
had done, his performance was similar to that of coworkers
who were not placed on a PIP, and it was impossible for
him to timely complete some of his work, both because
of its nature and because of his supervisor’s active
obstruction. PFR File, Tab 3 at 6-9. We have considered
these arguments, but we find them unpersuasive. We
find that the appellant’s performance in prior years is
not particularly probative of his performance during
the time period at issue. Nor are we persuaded by the
appellant’s argument that his DILC duties should have
been considered under critical element 1. Critical element
1is based on a numerical standard for timely completion of
Auditor work. 0199 TAF, Tab 9 at 61-63. The appellant has
not explained how his DILC duties should have affected
the calculation under that standard. Rather, it appears
on its face that the supervisor’s decision to consider
the appellant’s DILC duties under critical element 4 as
support for a special project was more appropriate. 0199
TAF, Tab 9 at 74; HR, Track 5 at 47:40 (testimony of the
appellant’s first-level supervisor). Furthermore, although
it may be true that the appellant, like two of his coworkers,
completed only one compliance review during the relevant
time period for which the subject company paid royalties,
PFR File, Tab 1 at 7-8; 0199 IAF, Tab 31 at 63, there is no
evidence of what, if any, bearing this might have had on
the objective numerical calculation under critical element
1 for these two coworkers. Finally, even taking as true the
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appellant’s explanations of why he was unable to complete
certain portions of his assignments, we are unable to
conclude that his performance in critical element 1 would
have been minimally successful even in the absence of
these difficulties. PFR File, Tab 1 at 8-9.

7114 Regarding retaliatory motive, there is no indication
that the appellant’s disclosures during the investigation
had any adverse consequences for either his first-level
supervisor or the deciding official.’ See Runstrom v.
Department of Veterans Affairs, 123 M.S.P.R. 169, 1 17
(2016). Although the appellant’s first-level supervisor
would naturally have had some retaliatory motive to the
extent that the appellant accused her of wrongdoing, PFR
File, Tab 12 at 10-12; Runstrom, 123 M.S.P.R. 169, 1 17,
again, there is no indication that the first-level supervisor
or the deciding official were aware of the appellant’s
participation in the investigation, much less what he said
during it. The appellant’s arguments on petition for review
focus on his first-level supervisor’s retaliatory motive
for his grievance, his EEO complaints, and unspecified
“lawsuits.” PFR File, Tab 1 at 9. However, as explained
above, the only protected activity at issue in this appeal is
the appellant’s participation in the internal investigation.
Supra 115-8. Considering all of the relevant evidence, we
find that any retaliatory motive on the part of the officials

10. The report of investigation identified the appellant as
one of the main sources of strife in the office. 0199 IAF, Tab 12
at 7-8. The investigator did recommend additional training for
the appellant’s first-level supervisor, but it appears that this was
chiefly because of her troubles in handling some of the “difficult
people” under her supervision. Id. at 12.
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involved in the PIP and the removal was slight at best, and
we conclude that the appellant has not established that his
protected activity was a contributing factor in either his
PIP or his removal. See Powers, 97 M.S.P.R. 554, 1 22.

7115 Where, as here, the appellant in an IRA appeal has
failed to prove his case in chief, the inquiry stops there.
The Board may not proceed to adjudicate the agency’s
affirmative defense. Scoggins, 123 M.S.P.R. 592, 1 28.
We therefore vacate the administrative judge’s findings
with respect to this issue. ID at 16-26; see Scoggins, 123
M.S.P.R. 592, 1 28. Because the appellant’s petition for
review pertains solely to this issue, the arguments therein
are immaterial to the outcome of the appeal, and there
is no basis to grant the petition. See 56 C.F.R. § 1201.115.

NOTICE OF APPEAL RIGHTS"

The initial decision, as supplemented by this Final
Order, constitutes the Board’s final decision in this matter.
5 C.F.R. § 1201.113 . You may obtain review of this final
decision. 5 U.S.C. § 7703(a)(1). By statute, the nature of
your claims determines the time limit for seeking such
review and the appropriate forum with which to file. 5
U.S.C. § 7703(b). Although we offer the following summary
of available appeal rights, the Merit Systems Protection
Board does not provide legal advice on which option is most
appropriate for your situation and the rights described

11. Since the issuance of the initial decision in this matter,
the Board may have updated the notice of review rights included
in final decisions. As indicated in the notice, the Board cannot
advise which option is most appropriate in any matter.
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below do not represent a statement of how courts will
rule regarding which cases fall within their jurisdiction.
If you wish to seek review of this final decision, you should
immediately review the law applicable to your claims and
carefully follow all filing time limits and requirements.
Failure to file within the applicable time limit may result
in the dismissal of your case by your chosen forum.

Please read carefully each of the three main possible
choices of review below to decide which one applies to
your particular case. If you have questions about whether
a particular forum is the appropriate one to review your
case, you should contact that forum for more information.

(1) Judicial review in general. As a general rule,
an appellant seeking judicial review of a final Board order
must file a petition for review with the U.S. Court of
Appeals for the Federal Circuit, which must be received by
the court within 60 calendar days of the date of issuance
of this decision. 5 U.S.C. § 7703(b)(1)(A).

If you submit a petition for review to the U.S. Court of
Appeals for the Federal Circuit, you must submit your
petition to the court at the following address:

U.S. Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, D.C. 20439

Additional information about the U.S. Court of
Appeals for the Federal Circuit is available at the court’s
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website, www.cafc.uscourts.gov. Of particular relevance is
the court’s “Guide for Pro Se Petitioners and Appellants,”
which is contained within the court’s Rules of Practice,
and Forms 5, 6, 10, and 11.

If you are interested in securing pro bono
representation for an appeal to the U.S. Court of Appeals
for the Federal Circuit, you may visit our website at
http:/www.mspb.gov/probono for information regarding
pro bono representation for Merit Systems Protection
Board appellants before the Federal Circuit. The Board
neither endorses the services provided by any attorney
nor warrants that any attorney will accept representation
in a given case.

(2) Judicial or EEOC review of cases involving a
claim of discrimination. This option applies to you only
if you have claimed that you were affected by an action that
is appealable to the Board and that such action was based,
in whole or in part, on unlawful discrimination. If so, you
may obtain judicial review of this decision—including
a disposition of your discrimination claims—Dby filing
a civil action with an appropriate U.S. district court
(mot the U.S. Court of Appeals for the Federal Circuit),
within 30 calendar days after you receive this decision.
5 U.S.C. § 7703(b)(2); see Perry v. Merit Systems Protection
Board, 582 U.S. 420 (2017). If you have a representative in
this case, and your representative receives this decision
before you do, then you must file with the district court
no later than 30 calendar days after your representative
receives this decision. If the action involves a claim of
discrimination based on race, color, religion, sex, national
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origin, or a disabling condition, you may be entitled to
representation by a court-appointed lawyer and to waiver
of any requirement of prepayment of fees, costs, or other
security. See 42 U.S.C. § 2000e-5(f) and 29 U.S.C. § 794a.

Contact information for U.S. district courts can be
found at their respective websites, which can be accessed
through the link below:

http:/ /www. us courts. gov/Court Locator/
CourtWebsites.aspx.

Alternatively, you may request review by the Equal
Employment Opportunity Commission (EEOC) of your
discrimination claims only. Excluding all other issues. 5
U.S.C. § 7702(b)(1). You must file any such request with the
EEOC’s Office of Federal Operations within 30 calendar
days after you receive this decision. 5 U.S.C. § 7702(b)
(1. If you have a representative in this case, and your
representative receives this decision before you do, then
you must file with the EEOC no later than 30 calendar
days after your representative receives this decision.

If you submit a request for review to the EEOC by
regular U.S. mail, the address of the EEOC is:

Office of Federal Operations
Equal Employment Opportunity Commission
P.O. Box 77960
Washington, D.C. 20013
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If you submit a request for review to the EEOC via
commercial delivery or by a method requiring a signature,
it must be addressed to:

Office of Federal Operations
Equal Employment Opportunity Commission
131 M Street, N.E.
Suite 5SW12G
Washington, D.C. 20507

(3) Judicial review pursuant to the Whistleblower
Protection Enhancement Act of 2012. This option
applies to you only if you have raised claims of reprisal
for whistleblowing disclosures under 5 U.S.C. § 2302(b)(8)
or other protected activities listed in 5 U.S.C. § 2302(b)(9)
(A)(d), (B), (C), or (D). If so, and your judicial petition for
review “raises no challenge to the Board’s disposition of
allegations of a prohibited personnel practice described in
section 2302(b) other than practices described in section
2302(b)(8), or 2302(b)(9)(A)(), (B), (C), or (D),” then you
may file a petition for judicial review either with the U.S.
Court of Appeals for the Federal Circuit or any court of
appeals of competent jurisdiction.!? The court of appeals

12. The original statutory provision that provided for judicial
review of certain whistleblower claims by any court of appeals
of competent jurisdiction expired on December 27, 2017. The All
Circuit Review Act, signed into law by the President on July 7,
2018, permanently allows appellants to file petitions for judicial
review of MSPB decisions in certain whistleblower reprisal cases
with the U.S. Court of Appeals for the Federal Circuit or any
other circuit court of appeals of competent jurisdiction. The All
Circuit Review Act is retroactive to November 26, 2017. Pub. L.
No. 115-195, 132 Stat. 1510.
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must receive your petition for review within 60 days of the
date of issuance of this decision. 5 U.S.C. § 7703(b)(1)(B).

If you submit a petition for judicial review to the U.S.
Court of Appeals for the Federal Circuit, you must submit
your petition to the court at the following address:

U.S. Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, D.C. 20439

Additional information about the U.S. Court of
Appeals for the Federal Circuit is available at the court’s
website, www.cafc.uscourts.gov. Of particular relevance is
the court’s “Guide for Pro Se Petitioners and Appellants,”
which is contained within the court’s Rules of Practice,

and Forms 5, 6, 10, and 11.

If you are interested in securing pro bono
representation for an appeal to the U.S. Court of Appeals
for the Federal Circuit, you may visit our website at
http:/www.mspb.gov/probono for information regarding
pro bono representation for Merit Systems Protection
Board appellants before the Federal Circuit. The Board
neither endorses the services provided by any attorney
nor warrants that any attorney will acecept representation
in a given case.

Contact information for the courts of appeals can be
found at their respective websites, which can be accessed
through the link below:
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http://www.uscourts.gov/Court Locator/
CourtWebsites.aspx.

FOR THE BOARD: /s/ for
Jennifer Everling
Acting Clerk of the Board

Washington, D.C.
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APPENDIX C — DENIAL OF REHEARING AND
REHEARING EN BANC OF THE UNITED STATES
COURT OF APPEALS FOR THE FEDERAL
CIRCUIT, FILED APRIL 14, 2026

UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT

2024-1136
STEVEN A. MCKINNIS,
Petitioner,
V.
DEPARTMENT OF THE INTERIOR,

Respondent.

Petition for review of the Merit Systems Protection
Board in No. DA-1221-18-0200-W-1.

ON PETITION FOR PANEL REHEARING AND
REHEARING EN BANC

Before Moorg, Chief Judge, Lourig, LINN', DYK, ProsT,
REYNA, TaArRANTO, CHEN, HUGHES, STOLL, CUNNINGHAM,

and STARk, Circuit Judges.?

PER CURrIAM.

1. Circuit Judge Linn participated only in the decision on
the petition for panel rehearing.

2. Circuit Judge Newman did not participate.
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ORDER

Steven A. McKinnis filed a combined petition for
panel rehearing and rehearing en banc. The petition was
referred to the panel that heard the appeal, and thereafter
the petition was referred to the circuit judges who are in
regular active service.

Upon consideration thereof,
It Is ORDERED THAT:
The petition for panel rehearing is denied.

The petition for rehearing en banc is denied.

April 14, 2026
Date

For THE COURT

/s/ Jarrett B. Perlow
Jarrett B. Perlow
Clerk of Court
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APPENDIX D — DECISION OF THE MERIT
SYSTEMS PROTECTION BOARD, FILED
SEPTEMBER 18, 2018

UNITED STATES OF AMERICA
MERIT SYSTEMS PROTECTION BOARD
DALLAS REGIONAL OFFICE

No. DA-1221-18-0200-W-1

STEVEN A. MCKINNIS,
Appellant,

V.
DEPARTMENT OF THE INTERIOR,

Agency.

Filed September 18, 2018

INITIAL DECISION
Before: Chizoma O. Ihekere, Administrative Judge

On February 16, 2018, the appellant filed this
individual right of action (IRA) appeal alleging the agency
took personnel actions against him in retaliation for
disclosures and activity protected by the Whistleblower
Protection Act (WPA) and the Whistleblower Protection
Enhancement Act (WPEA) of 2012, 112 Pub. L. 199, 126

Stat. 1465 (enacted Nov. 27, 2012), effective December
27, 2012. Initial Appeal File (IAF), Tab 1. The appeal
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was joined with a performance appeal the appellant later
filed, which was docketed as DA-0432-18-0199-1-1. See
Performance Appeal File (PAF), Tab 5. The performance
appeal was later dismissed, and the appeals were “un-
joined” to allow continued processing of the instant
appeal.! A hearing was held on June 27-28, 2018. IAF, Tab
15, Hearing Compact Disk (HCD).

Based on the following analysis and findings, the
appellant’s request for corrective action is DENIED.

ANALYSIS AND FINDINGS
Background

At all times relevant to this appeal, the appellant was
employed as a GS-0511-12 Auditor at the Agency’s Office of
Natural Resources Revenue (ONRR) in Tulsa, Oklahoma.
IAF, Tab 1 at 9. He worked on Team 5 of the Indian and
State Audit Section. Id. His job duties involved auditing
oil and gas leases of public and Indian lands and ensuring
the collection of royalties and payments. HCD (testimony
of the appellant).

On October 14, 2016, the appellant filed a complaint
with the Office of Special Counsel (OSC), in which he
reported that he filed an administrative grievance,

1. Because the performance appeal was designated as the
lead case, most of the relevant submissions regarding the instant
appeal were filed under the performance appeal docket number.
As a result, many cites in this decision will be to tabs in the
performance appeal file.
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participated in an internal Department of the Interior
investigation, and alleged mismanagement through
complaints with the Equal Employment Opportunity
Commission (EEOC), Federal Labor Relations Authority
(FLRA), and the Office of Inspector General (OIG). IAF,
Tab 1 at 21-33. The appellant informed OSC that he made
these disclosures to management officials, the EEOC,
FLRA, and OIG beginning on July 29, 2016. Id. The
appellant received close-out letters from OSC on January
31, 2018, providing him with appeal rights. Id at 34-35.

In his October 14, 2016 filing with OSC, the appellant
stated that, in retaliation for his various filings, he was
given a Letter of Reprimand on July 19, 2016, for Failure
to Provide Accurate Information on April 26, 2016, and
May 12, 2016. IAF, Tab 1 at 26-30. After he filed his initial
complaint, the appellant continued to communicate with
OSC, and amended his complaint to include: the denial
of his grievance on August 29, 2016; the denial of his
request to telework on February 1, 2017; a proposed 14-day
suspension on April 7, 2017; a 14-day suspension on May
16, 2017; placement on a Performance Improvement Plan
from July 6, 2017—October 5, 2017; a Notice of Proposed
Removal on December 14, 2017; and removal from his
Auditor position, effective January 19, 2018. See IAF, Tab
6 at 7 and PAF, Tab 28.

On February 16, 2018, the appellant filed this appeal
and indicated he was appealing the removal from his
Auditor position. IAF, Tab 1. In his appeal form, the
appellant stated the following in response to being asked
why he believes the agency actions taken against him
were wrong:
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Penalty of removal was too drastic.

Appellant’s performance was satisfactory.

Appellant denies the allegations in the proposal
to remove.

Agency cannot prove the alleged performance
deficiencies.

Agency’s action is not supported by substantial
evidence.

Appellant’s supervisor failed to provide
adequate guidance during the Opportunity to
Improve.

To the extent Appellant was unable to timely
complete assignments, it was due to events
beyond his control.

Agency’s action was based on unlawful
discrimination.

Agency retaliated against Appellant for filing
EEO complaints.

Agency retaliated against Appellant for filing
a grievance.

Agency retaliated against Appellant for
contributing to agency’s internal investigation
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Agency retaliated against Appellant for
whistleblowing.

Agency committed harmful error by failing to
state the specific instances of poor performance
in the proposal to remove.

TAF, Tab 1 at 6 (punctuation as in the original).

On June 13, 2018, I conducted the telephonic
prehearing conference, where I stated:

The following issues are in dispute and all
others are precluded:

A. Whether the appellant made
protected disclosures under 5 U.S.C.
§ 2302(b)(8) or (b)(9);

B. If so, whether the appellant’s
protected disclosures were
contributing factors in the agency’s
decision to take or fail to take any
personnel actions listed in 5 C.F.R.
§ 1209.4(a). Specifically, the actions
at issue are: issuing the appellant a
written reprimand; placing him on
a 14-day suspension; putting him on
a Performance Improvement Plan;
proposing that he be removed from
his Auditor position; and removal
from his Auditor position; and
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C. Ifso,whether the agency can show by
clear and convincing evidence that it
would have taken the same action(s)
absent the protected disclosures;

PAF, Tab 32. In addition, I informed the parties that the
issues in the appeal were limited to those identified and
raised in the appellant’s October 14, 2016 OSC complaint
and summarized in OSC’s January 31, 2018, closure letter.
Id. At the appellant’s request, a hearing was conducted
on June 27-28, 2018. The record closed at the conclusion
of the hearing. HCD.

JURISDICTION

To establish Board jurisdiction over an IRA appeal,
an appellant must show he exhausted his administrative
remedies before OSC and nonfrivolously allege: (1) he
engaged in whistleblowing activity by making a protected
disclosure under 5 U.S.C. § 2302(b)(8), or that he engaged
in “protected activity,” as defined in 5 U.S.C. § 2302(b)(9)
(A)G), (B), (C), (D);? and (2) the disclosure or activity was

2. These subsections prohibit retaliation for the exercise of
any appeal, complaint, or grievance right granted by any law, rule,
or regulation with regard to remedying a violation of 5 U.S.C.
§ 2302(b)(8), i.e., retaliation for whistleblowing; testifying for or
otherwise lawfully assisting any individual in the exercise of any
right granted by any law, rule, or regulation; cooperating with
or disclosing information to Congress, the Inspector General of
an agency, or the Special Counsel, in accordance with applicable
provisions of law; or refusing to obey an order that would require
the individual to violate a law.
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a contributing factor in the agency’s decision to take a
personnel action as defined by 5 U.S.C. § 2302(a)(2). See
Rusin v. Department of the Treasury, 92 M.S.P.R. 298,
304 (2002). The Board may only review those disclosures
and personnel actions raised before OSC. Clarke v.
Department of Veterans Affairs, 121 M.S.P.R. 154, 1 12
(2014), aff'd, 623 F. App’x 1016 (Fed. Cir. 2015).

The appellant may demonstrate a disclosure was
a contributing factor through circumstantial evidence,
including, but not limited to, evidence the official taking
the personnel action knew of the disclosure and the
personnel action occurred within a period such that a
reasonable person could conclude the disclosure was a
contributing factor in the personnel action, referred to as
the knowledge-timing test. 5 U.S.C. § 1221(e)(1); Benton-
Flores v. Department of Defense, 121 M.S.P.R. 428, 1 12
(2014); Schoenig v. Department of Justice, 120 M.S.P.R.
318, 1 13 (2013). Any doubt as to whether the appellant
made a nonfrivolous allegation must be resolved in his
favor. Mudd v. Department of Veterans Affairs, 120
M.S.P.R. 365, 18 (2013).

On October 14, 2016, the appellant filed a complaint
with OSC. IAF, Tab 1 at 21-33. By letter dated January
31, 2018, OSC informed the appellant it had terminated its
inquiry into his allegations. IAF, Tab 1 at 35. Accordingly,
I find the appellant has shown he first sought corrective
action from OSC and exhausted its procedures before
seeking relief from the Board.

Furthermore, I find he nonfrivolously alleged at
least one of the disclosures he reported in his OSC
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complaint was whistleblowing activity a reasonable
person in his position would have believed evidenced
one of the situations specified in 5 U.S.C. § 2302(b)(8) or
5 U.S.C. § 2302(b)(9). For the Board to have jurisdiction
over an IRA appeal, an appellant need not prove that he
disclosed actual violations of law, rule, or regulation, gross
mismanagement, gross waste of funds, abuse of authority,
or a substantial and specific danger to public health or
safety. He must only show that the allegations he disclosed
were such that a reasonable person in his position would
believe it evidenced one of the situations covered by 5
U.S. C. § 2302(b)(8). See Pashun v. Department of the
Treasury, 7 M.S.P.R. 374, 380-81 (1997). I also find he
nonfrivolously alleged the whistleblowing activity was a
contributing factor in a personnel action by satisfying the
knowledge-timing test. Accordingly, I find the Board has
jurisdiction over this appeal.

Burden of Proof

Once the appellant meets his jurisdictional burden, he
has the burden of proving by preponderant evidence® he
engaged in whistleblowing activity by making a protected
disclosure under 5 U.S.C. § 2302(b)(8) or engaging in
protected activity as defined in 5 U.S.C. § 2302(b)(9)(A)(),
(B), (C), and (D), and any such whistleblowing activity was
a contributing factor in the personnel actions at issue. If
he does so, the Board must order corrective action unless

3. Preponderant evidence is that degree of relevant evidence
that a reasonable person, considering the record as a whole, would
accept as sufficient to find that a contested fact is more likely to
be true than untrue. 5 C.F.R. § 1201.4(q).
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the agency establishes by clear and convincing evidence! it
would have taken the same personnel action in the absence
of the disclosure(s) or activity. Spencer v. Department
of the Navy, 327 F.3d 1354, 1356-1357 (Fed. Cir. 2003);
Mithen v. Department of Veterans Affairs, 122 M.S.P.R.
489, 124 (2015); 5 U.S.C. § 1221(e)(1).

The appellant made protected disclosures or engaged
in protected activity.

Protected whistleblowing activity is a disclosure an
appellant reasonably believes evidences a violation of
law, rule, or regulation; gross mismanagement; abuse
of authority; and/or a substantial and specific danger to
public health or safety; or protected activity as defined in
5U.S.C. §2302(b)(9)(A)(), (B), (C), and (D). See Chambers
v. Department of the Interior, 515 F.3d 1362, 1367 (Fed.
Cir. 2008); 5 C.F.R. § 1209.4(b). A reasonable belief exists
if a disinterested observer with knowledge of the essential
facts known to and readily ascertainable by the appellant
could reasonably conclude the actions of the agency
evidence one of these categories of wrongdoing. Lachance
v. White, 174 F.3d 1378, 1381 (Fed. Cir. 1999); Mudd, 120
M.S.P.R. 365, 15. The appellant need not prove the matter
disclosed actually established one of the covered types
of violations of wrongdoing; rather, the appellant must
show the matter disclosed was one which a reasonable

4. Clear and convincing evidence is that measure or degree of
proof that produces in the mind of the trier of fact a firm belief as
to the allegations sought to be established. It is a higher standard
than “preponderance of the evidence” as defined in 5 C.F.R.
§ 1201.4(q). 5 C.F.R. § 1209.4(e).
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person in his position would believe evidenced any of the
covered situations. Schnell v. Department of the Army,
114 M.S.P.R. 83, 1 19 (2010).

Here, the appellant raised several putative disclosures
and protected activities before OSC and the Board.

Complaints to OIG and FLRA

According to the appellant’s complaint to OSC, he
submitted complaints to the OIG and to the FLRA.
Regarding the OIG, the appellant did not state the date he
made such a complaint. At hearing, the appellant testified
that he filed a complaint with the OIG in March 2017.
HCD (testimony of the appellant). He indicated that his
complaint to the OIG was filed after he received the Letter
of Reprimand. He indicated that the OIG complaint was
regarding management’s requirement that he return his
work computer while he was on Family and Medical Leave
Act (FMLA) leave. I note that when he listed the protected
disclosures regarding this appeal, the appellant did not
mention any complaints to the OIG or list any individual
at the OIG as a person to whom disclosures were made).
See IAF, Tab 6 at 4, 6.

Regarding his FLRA complaint, documents in
the record indicate that such a complaint was filed on
February 14, 2017 and amended on April 10, 2017. PAF,
Tab 11 at 15 and Tab 13 at 39. In the complaint(s), “two
employees” are referenced, but the appellant is not
mentioned by name. The record also indicates that another
FLRA complaint was filed on May 12, 2017. This complaint
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mentions the appellant by name and references a Notice
of Proposed Suspension issued in April 2017. I note that
when he listed the protected disclosures regarding this
appeal, the appellant did not mention any complaints to
the FLRA or list any individual at the FLRA as a person
to whom disclosures were made. See IAF, Tab 6 at 4, 6.

Among the activities protected by the WPEA is
“cooperating with or disclosing information to the
Inspector General of an agency, or the Special Counsel,
in accordance with applicable provisions of law.” 5 U.S.C.
§ 2302(b)(9)(C); Hooker v. Department of Veterans Affairs,
120 M.S.P.R. 629, 19 (2014). Section 2302(b)(9)(C) covers
those employee disclosures to an OIG which do not meet
the precise terms of the actions described in § 2302(b)(8).
Special Counsel v. Hathaway, 49 M.S.P.R. 595, 612 (1991),
aff'd, 981 F.2d 1237 (Fed. Cir. 1992).

Here, there is no actual evidence that the appellant
contacted the OIG regarding his retaliation claims.
Further, the record is devoid of the content of any such
disclosure he may have made to the OIG. Regarding
the FLRA, it is uncontroverted that the Union filed
complaints. However, the appellant was not actually
identified by name in the first (and later amended)
complaint. While the appellant was mentioned in the
May complaint, which references the earlier complaint,
the complaint merely states that the appellant “is being
harassed and retaliated against by his supervisor” and
references the proposed suspension; the appellant did not
file the complaint himself. Without more detail, it is hard
to determine if a disinterested observer with knowledge
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of the essential facts known to and readily ascertainable
by the appellant could reasonably conclude the actions of
the agency evidence a violation of law, rule, or regulation;
gross mismanagement; abuse of authority; and/or a
substantial and specific danger to public health or safety;
or protected activity. The complaint does not provide any
specifics regarding the proposal and while he mentioned
the FLRA complaint to OSC, he provided no specifics
and failed to identify it as a disclosure in his prehearing
submissions or during the prehearing conference. Thus,
regarding his claims to the OIG and FLRA, I find the
appellant failed to prove by preponderant evidence he
engaged in protected activity under 5 U.S.C. § 2302(b)(9)
(C) that was exhausted before OSC.

Disclosures regarding FMLA and Travel Regulations

According to the appellant’s OSC close-out letter, he
made disclosures in his administrative grievance. IAF,
Tab 1 at 35. At hearing, the appellant testified that he
filed a grievance on July 23, 2016 regarding the Letter of
Reprimand he received on July 19, 2016. HCD. He stated
that, in his grievance, he disclosed that the agency violated
FMLA regulations by giving him a Letter of Reprimand
with false claims regarding his FMLA leave. In addition,
he claimed that his grievance also included disclosures
regarding the agency’s violation of travel regulations
which were contained in the Letter of Reprimand. HCD.

I find the appellant’s July 2016 grievance is a protected
disclosure covered by section 2302(b)(8) as a violation of
law, rule, or regulation. I find the appellant established
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that he reasonably believed he was disclosing a violation
of law, rule or regulation. The appellant has presented
preponderant evidence that he made disclosures in his
July 23, 2016 grievance which were protected under
the WPA or the WPEA. Further, the appellant has
demonstrated that he raised these disclosures to OSC.
See TAF, Tab 1 at 35.

Disclosures regarding Leave Policy

According to the appellant’s response regarding
jurisdiction, he disclosed that the agency violated its leave
policy by refusing to allow him to use annual leave instead
of sick leave and therefore, he was forced to use his “use
or lose” annual leave. IAF, Tab 6 at 5. He represented
that he made this disclosure in July 2017 to members of
the Tulsa management team (Kim Potts, Nancy Mauk,
Paul Tyler, and Greg Gould). Id. at 6. At hearing, the
appellant testified that in July 2017, he had an emergency
situation and was ill. He reported that he sent an email
to his managers and did not report for work on the day in
question. When he returned to duty, he requested annual
leave in lieu of sick leave, which caused him to lose some of
his use/lose leave. However, it is important to note that the
appellant submitted a request to use 100 hours of annual
leave, indicating that he planned to use his annual leave.

I find the appellant’s contention regarding is use/
lose leave is not a protected disclosure covered by section
2302(b)(8) as a violation of law, rule, or regulation. I am not
persuaded that a disinterested observer with knowledge
of the essential facts known to and readily ascertainable
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by the appellant could reasonably conclude the actions of
the agency evidence a violation of law, rule, or regulation.
The appellant did not cite a specific policy that he believes
was violated. Thus, regarding his claims about disclosures
regarding use/lose leave, I find the appellant failed to
prove by preponderant evidence he engaged in protected
activity under 5 U.S.C. § 2302(b)(9)(C) that was exhausted
before OSC.

EEOC Complaints and Participation in Administrative
Investigation of the Tulsa Office

It is undisputed that the appellant filed complaints
with the EEOC in 2012, 2015, and 2016/2017. In addition, he
provided evidence regarding his workplace environment
in a formal agency investigation. At hearing, the appellant
testified that he made allegations of discrimination and
hostile work environment in his complaints with the
EEOC. HCD. In addition, he stated that when he was
interviewed for the internal investigation in March 2017,
he provided information regarding wrongdoing in the
workplace and violations of various policies. See PAF,
Tab 12 at 10-47. Based on the answers the appellant gave
in response to the investigator’s questions, I find that a
disinterested observer with knowledge of the essential
facts known to and readily ascertainable by the appellant
could reasonably conclude the actions of the agency
evidenced a violation of law, rule, or regulation, or an abuse
of authority. Further, the appellant has demonstrated
that he raised these disclosures to OSC. See IAF, Tab
1 at 35 and PAF, Tab 28. As such, I find that, regarding
his EEOC complaints and involvement with the internal
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investigation, the appellant proved by preponderant
evidence that he engaged in protected activity under 5
U.S.C. §2302(b)(8) that was exhausted before OSC.

The appellant has established that personnel actions
were taken against him.

An employee may seek corrective action with the
Board in an IRA appeal with respect to any personnel
action taken, or proposed to be taken, against him as
the result of prohibited whistleblowing or reprisal for
engaging in other protected activity specified under
section 2302(b)(9). See Mattil v. Department of State, 118
M.S.P.R.662, 114 (2012); 5 U.S.C. § 1221(a). Section 2302(a)
(2)(A) defines a personnel action as: (i) an appointment;
(ii) a promotion; (iii) an action under chapter 75 or other
disciplinary or corrective action; (iv) a detail, transfer, or
reassignment; (v) a reinstatement; (vi) a restoration; (vii)
a reemployment; (viii) a performance evaluation under
chapter 43; (ix) a decision concerning pay, benefits, or
awards, or concerning education or training if the education
or training may reasonably be expected to lead to a
promotion, appointment, performance evaluation, or other
personnel action; (x) a decision to order psychiatric testing
or examination; (xi) the implementation or enforcement
of any nondisclosure policy, form, or agreement; and (xii)
any other significant change in duties, responsibilities, or
working conditions. 5 U.S.C. § 2302(a)(2)(A).

Although the definition of a personnel action is broad,
not all alleged acts of wrongdoing are actionable in an IRA
appeal. See Weed v. Social Security Administration, 113
M.S.P.R. 221, 110 (2010); Johnson v. Department of Health
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& Human Services, 87 M.S.P.R. 204, 111 (2000); Roach v.
Department of the Army, 82 M.S.P.R. 464, 11 13-16, 48-
49, 54 (1999). The appellant bears the burden of proof to
show he was subjected to a covered personnel action within
the meaning of section 2302(a)(2)(A). See Woodworth v.
Department of the Navy, 105 M.S.P.R. 456, 1 20 (2007).

The actions at issue in this appeal are the Letter
of Reprimand issued on July 19, 2016, the denial of the
appellant’s grievance on August 29, 2016, the denial
of the appellant’s request to telework on February 1,
2017, the proposed 14-day suspension on April 7, 2017,
the 14-day suspension on May 16, 2017, the placement
on a Performance Improvement Plan (PIP) from July 6,
2017—October 5, 2017, the Notice of Proposed Removal
on December 14, 2017, and the removal from his Auditor
position, effective January 19, 2018. The proposal of a
14-day suspension, the subsequent 14-day suspension,
proposed removal, and subsequent removal are all events
for which an employee may seek corrective action with the
Board in an IRA appeal. Further, a Letter of Reprimand,
denial of grievance, denial of telework, and placement on
a PIP all fall within the definition pursuant to 5 U.S.C.
§ 2302(b)(2)(A). Hence, the appellant has established that
he was subjected to personnel actions.

The appellant has shown that a protected disclosure
or activity was a contributing factor in a covered
personnel action.

To prevail on a claim under the WPA, an appellant
must prove by preponderant evidence that his protected
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disclosure was a contributing factor in a personnel action.
Wadhwa v. Department of Veterans Affairs, 110 M.S.P.R.
615, 112, aff'd 353 F. A’ppx 435 (Fed. Cir. 2009). The most
common way of proving the contributing factor element
is the “knowledge/timing” test. Id. Under that test, an
appellant can prove the contributing factor element
through evidence that the official taking the personnel
action knew of the whistleblowing disclosure and took
the personnel action within a period of time such that
a reasonable person could conclude that the disclosure
was a contributing factor in the personnel action. Id.
The Board has held that a personnel action taken within
approximately 1 to 2 years of an appellant’s disclosures
satisfies the timing component of the knowledge/timing
test. Schmnell v. Department of the Army, 114 M.S.P.R.83,
122 (2010). If the appellant fails to satisfy the knowledge/
timing test, the Board shall consider other evidence,
such as that pertaining to the strength or weakness of
the agency’s reasons for taking the personnel action,
whether the whistleblowing was personally directed at
the proposing or deciding officials, and whether those
officials had a desire or motive to retaliate against the
appellant. Stiles v. Department of Homeland Security,
116 M.S.P.R. 263, 124 (2011).

Nevertheless, lack of knowledge by a single official is
not dispositive of the issue. See Dorney v. Department of
the Army, 117 M.S.P.R. 480, 112 (2012). An appellant can
also show that a protected disclosure was a contributing
factor by establishing that the agency official taking
the personnel action had constructive knowledge of
his protected disclosure. See Aquino v. Department



5la

Appendix D

of Homeland Security, 121 M.S.P.R. 35, 1 19 (2014).
Constructive knowledge may be alleged by demonstrating
that an individual with actual knowledge of the disclosure
influenced the official accused of taking the retaliatory
action. Id. The Supreme Court has adopted the term “cat’s
paw” to describe a situation in which an individual, acting
with an improper motive, influences an agency official who
is unaware of the improper animus when implementing a
personnel action. See Staub v. Proctor Hospital, 562 U.S.
411, 422 (2011) (applying a cat’s paw approach to cases
brought under the Uniformed Service Employment and
Reemployment Rights Act of 1994).

The Letter of Reprimand dated July 19, 2016 was
issued to the appellant by Adrienne Tomlin. PAF, Tab 13
at 55-58. At hearing, the appellant testified that he did not
make any disclosures prior to the issuance of the Letter
of Reprimand. As such, none of the protected disclosures
could have been contributing factors to this personnel
action. Because the Letter of Reprimand occurred prior
to any of the appellant’s disclosures, I find that none of
his disclosures contributed to the issuance of the Letter
of Reprimand.

Regarding the denial of his grievance, the appellant
testified that John Barder was the management official
who made the decision regarding the denial. HCD
(testimony of the appellant). See IAF, Tab 6 at 48-49. At
hearing, Barder testified that he served as the deciding
official for the appellant’s grievance of the Letter of
Reprimand in August 2016. HCD (testimony of Barder).
Barder was also the deciding official regarding the 14-day
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suspension. IAF, Tab 6 at 121-125. Barder stated he was
aware that the appellant had filed EEOC complaints, as
he wrote an affidavit for at least one of the appellant’s
filings. He reported that he did not perceive the appellant
as a whistleblower and was unaware of any protected
disclosures the appellant may have made. HCD (testimony
of Barder). I found him credible in this regard. See Hillen
v. Department of the Army, 35 M.S.P.R. 453, 458 (1987)
(factors to be considered in assessing credibility). He
testified, without hesitation, and in a straightforward and
clear manner.

I next look to whether Kim Potts, Nancy Mauk, or John
Mehlhoff—the officials involved in denying the appellant’s
telework, proposing and effecting the 14-day suspension,
placing the appellant on a PIP, and proposing and effecting
the appellant’s removal—had actual knowledge of his
protected disclosures. It is undisputed that Mehlhoff,
the deciding official for the appellant’s removal, worked
in the Denver office at the time he made the decision
to remove the appellant from his Auditor position. At
hearing, Mehlhoff stated that before he served as the
deciding official regarding the appellant’s removal action,
he had no knowledge of the appellant. HCD (testimony of
Mehlhoff). He reported that he had no discussions with
anyone regarding the appellant and was unaware that
the appellant had filed a grievance, made allegations
regarding FMLA or leave and travel policy violations, filed
complaints with the EEOC or OSC. He related that he
reviewed the file he was given which provided information
regarding the appellant’s performance. He stated that
he “had no idea” the appellant was a whistleblower. Id.
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Mehlhoff reported that he did not consider any factors
outside of documents contained in the evidence file, as the
appellant was outside his chain of command. I found him
credible in this regard. See Hillen, 35 M.S.P.R. 453, 458.
He testified, without hesitation, and in a straightforward
and clear manner.

Kim Potts and Nancy Mauk testified that they
were the appellant’s first and second line supervisors
(respectively). HCD. Mauk, who testified that she was
aware of and supported the proposal and imposition of the
14-day suspension, recalled that she served as a witness
in the appellant’s 2015 EEOC complaint. She said she was
unaware the appellant had made protected disclosures.
HCD (testimony of Mauk). Potts, the appellant’s first
line supervisor, denied the appellant’s telework request,
proposed the 14-day suspension, placed the appellant
on a PIP, and proposed that he be removed from his
position. Potts reported that she knew the appellant had
filed “lawsuits” based on statements he made before she
became his supervisor in January 2017. HCD (testimony
of Potts). She stated that she became aware that the
appellant named her in an EEOC complaint in August
2017, but did not find out about his complaint until after she
denied his request for telework (January 2017), proposed
the suspension (April 2017), placed him on a PIP (July
2017). In addition, Potts did not deny that she was aware
the appellant participated in the internal investigation. /d.

I find the appellant has met his burden of demonstrating
that Barder, Potts, and Mauk had knowledge of his
protected disclosures based on a careful review of the
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evidence, including both testimony and documentary
evidence. Accordingly, I find the appellant has proven
by preponderant evidence that his protected disclosures
were contributing factors in the agency’s denial of his
grievance, denial of telework, proposal and imposition of
the 14-day suspension, decision to place him on a PIP, and
proposal and subsequent decision to remove him from his
Auditor position.

The agency showed by clear and convincing evidence
that it would have taken the personnel actions
notwithstanding the appellant’s disclosures.

Where, as here, an appellant shows by preponderant
evidence that he made protected disclosures and that
those disclosures were a contributing factor in the decision
to take a personnel action, the Board will order corrective
action unless the agency shows by clear and convincing
evidence that it would have taken the personnel action in
the absence of the whistleblowing. In determining whether
an agency has shown by clear and convincing evidence
that it would have taken the same personnel action in the
absence of whistleblowing, the Board generally considers
the agency’s evidence in support of its action; the existence
and strength of any motive to retaliate on the part of
the agency officials who were involved in the decision;
and any evidence that the agency takes similar actions
against employees who are not whistleblowers but who are
otherwise similarly situated. Chavez, 120 M.S.P.R. 285,
128, citing Carr v. Social Security Administration, 185
F.3d 1318, 1323 (Fed. Cir. 1999).
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The Grievance Denial

After being given a Letter of Reprimand for two
specifications of Failure to Provide Accurate Information,
the appellant filed a grievance regarding the discipline.
In his rebuttal to the Letter of Reprimand, which was
part of the grievance, the appellant maintained that the
specifications were false and that Tomlin (his supervisor
at the time) had treated him inhumanely. TAF, Tab 6
at 15-18 and PAF, Tab 13 at 51-54. At the hearing, the
appellant spoke mostly about the actual issuance of the
Letter of Reprimand, but did not directly address why his
grievance should not have been denied; he did not address
Barder’s review of the evidence and his decision to deny
the appellant’s grievance. Because the actual issuance of
the Letter of Reprimand occurred prior to any protected
disclosures, the issue before the Board is the grievance
denial.

In his decision letter, Barder addressed his own review
of the evidence and gave a detailed analysis regarding the
claims the appellant made in his rebuttals. See IAF, Tab
6 at 48-49. At hearing, Barder testified that in making
his decision regarding the appellant’s grievance, he
used only the information contained in the evidence file
given to him by Human Resources. HCD (testimony of
Barder). On balance, it appears that Barder’s primary
reason for denying the grievance was his belief that the
bases for the Letter of Reprimand were valid. I find the
strength of the evidence in support of the grievance denial
is strong. I found Barder to be credible in denying any
retaliatory motive. See Hillen v. Department of the Army,
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35 M.S.P.R. 453, 458 (1987) (factors to be considered in
assessing credibility). The appellant presented no evidence
that Barder had a motive to retaliate against him for
his protected disclosures. He did not allege that Barder
expressed any retaliatory animus against him because of
his protected disclosures.

For the reasons described above, and based on the
Carr factors, I find that the agency’s decision to deny
the appellant’s grievance was supported by clear and
convincing evidence. Accordingly, I find that the agency
has presented clear and convincing evidence that it would
have denied the appellant’s grievance, even absent the
appellant’s whistleblowing disclosures.

The Telework Denial

In December 2016, the appellant applied to be on the
OSAGE team. At hearing, the appellant testified that
Potts did not become his supervisor until January 22, 2017,
though she called a meeting on January 4, 2017 “as if she
was my supervisor.” HCD (testimony of the appellant). He
recalled that during the January 4, 2017, Potts told the
team that OSAGE members would be foregoing telework.
He said he would not have asked to be on the OSAGE
team if he knew he would not be allowed to telework. Id.
On January 24, 2017, the appellant submitted a Telework
Agreement for approval. PAF, Tab 13 at 20-23. Potts
denied the appellant’s request and cited “conduct” and
“Letter of Reprimand dated 07/19/2016” as the basis for
the denial. See id. and IAF, Tab 6 at 126. It is important
to note an addendum to the telework policy states that
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telework requests may be denied or terminated at any
time and that such determinations will be based on
business needs or performance. See PAF, Tab 13 at 17.

At the hearing, Potts testified that the appellant knew
as early as December 2016 that she would supervise the
OSAGE team, but he continually refused to recognize
her as his supervisor and flouted her authority. She said
that she told the entire OSAGE team that there would
be no core telework for the entire OSAGE team, but that
situational telework might be allowed. HCD (testimony
of Potts). She related that she denied the appellant’s
application for (situational) telework because he had
discipline in his file in the form of the Letter of Reprimand.
Id. She reported that she denied the appellant’s telework
request because of the conduct issue in his file, and not for
any other reason. She stated that the reason core telework
was not allowed for the entire OSAGE team was that the
team was new and she had yet to determine staffing needs.
HCD and PAF, Tab 12 at 56.

In applying the Carr factors, I find that the agency
had strong reasons denying the appellant’s telework
request. In addition, the appellant presented no credible
motive to retaliate on Potts’ part. Further, core telework
was disallowed for the entire OSAGE team. The appellant
did not present evidence of any other OSAGE team
member who had discipline in his/her file and was allowed
situational telework. As such, there is no evidence that
similarly situated employees who were not whistleblowers
were treated more favorably. After careful review, I am
left with the firm conviction the agency would have denied
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the appellant’s application for telework even absent his
protected disclosures.

April 7, 2017, Notice of Proposed 14-day suspension
and May 16, 2017, 14-day suspension

In its Notice of Proposed Suspension, the agency
provided the following reasons for the proposal:

CHARGE 1: Providing Inaccurate
Information to Supervisors.

Specification: On March 7 and 8 2017,
you initially told Nancy Mauk, Tulsa Office
Manager, and I that you were called by a state
auditor about your assigned compliance review.
After being asked more questions about the
call, you then said it was someone with the
States and Tribes program office, when, in fact,
you initiated the call to the program office.

CHARGE 2: Disrespectful Conduct Toward
Your Supervisor

Specification: On March 30, 2017, during a
conversation with Nancy Mauk and I regarding
the approval of your credit card statement,
you interrupted me stating “that’s a lie, she
is lying.” You also accused me harassing you
for asking for more information on your travel
voucher.

TAF, Tab 6 at 66 (punctuation and grammar as in the
original).
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Regarding the first charge in the notice of proposed
suspension, the appellant argued that he did not submit
inaccurate information and was not disrespectful to
Potts. He reported that on March 3, 2017, he called
Christine Madigan at a program office and asked her
about attachments that were not included on the original
assignment email. PAF, Tab 9 at 160. He stated that he
called Madigan again on March 7, 2017, in response to an
email message she sent him. The appellant related that
he asked Madigan if she knew that the project in question
was in bankruptcy and she indicated she did. Id.

At hearing, the appellant testified that he spent March
7, 2017 speaking to the investigator regarding the internal
investigation, and did not speak to/meet with Potts on that
day, so “none of that happened.” HCD (testimony of the
appellant). He said he met with Potts about his talk with
Madigan after he returned from a meeting in Denver with
the Director on March 17, 2017.° He reported that he told
Mauk he made the call from the designated phone booth
and told her he spoke to someone from State Outreach.
He related that he called Madigan after she sent him an
email message; he had questions about the assignment
after he returned from Denver. He said that he never told
Potts or Mauk that Madigan called him. /d.

Nancy Mauk testified that she is the unofficial Manager
of the Tulsa Auditor Office and was the appellant’s second

5. Documents in the record indicate that the appellant
attended a Diversity and Inclusion Leadership Council (DILC)
committee meeting, hosted by the Director in Denver on March
16, 2017.
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line supervisor. She reported that once Potts became his
supervisor, the appellant would often go around Potts and
come to her with any issues. HCD (testimony of Mauk). She
related that the appellant would frequently tell Potts what
he would and would not do and refused to acknowledge
Potts as his supervisor. According to Mauk, on March
3, 2017, the appellant questioned whether a Compliance
Review he had been assigned could be completed since
the company was in bankruptey. She recalled that she told
him the answer was “absolutely” and sent him guidance
regarding the issue. See PAF, Tab 31 at 75. According to
Mauk, later that day, the appellant came to her and said
a State Auditor called him and asked why he was doing a
Compliance Review on the bankrupt company. She found
this odd because a State Auditor would not normally
call on an Indian property and should not have had such
proprietary information. /d.

Mauk reported that she asked the appellant who
had called him and he said he did not know. She recalled
that she told him she would look into the matter. Mauk
related that she asked the appellant to check his phone
log to determine where the call had come from, and he
told her he deletes his call log each day before leaving the
office. HCD (testimony of Mauk). She maintained that the
appellant never said he initiated the call to Madigan, only
that he spoke to a woman. Mauk said that she became a
person from the State Audit office would not have access
to their internal system and should not be able to get
ONRR information. After recalling that she had seen the
appellant in the dedicated telephone booth earlier that
day, she checked the booth’s calls and found no incoming
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calls, but found an outgoing call to Madigan around the
time she had seen the appellant in the booth. When she
reached out to Madigan, she confirmed that the appellant
had called her. Mauk reported that she and Potts spent
approximately three days going back and forth regarding
whether to proceed with the Compliance Review on the
bankrupt company and the mystery phone call. Id.

Potts corroborated Mauk’s version of events regarding
the events detailed in the first charge of the proposed
suspension notice. HCD (testimony of Potts). She reported
that she found it suspicious that the appellant said he
deletes his call logs every day since auditors often make
conversation notes and statements after they speak to
contacts from various entities. She reported that she
discussed the bankruptey issue with the appellant five
to ten times. She indicated she felt he called Madigan to
confirm what she told him was accurate. Id.

Regarding the second charge, the appellant stated
that he was dismayed that Potts required him to present
a travel voucher before she approved his credit card
statement when weeks before, she approved a statement
when he brought her the statement and receipts without
a voucher. See PAF, Tab 9 at 160. He said he then went to
speak to Mauk about the discrepancy and Potts said he
never gave her the receipts. Id. At hearing, he testified
that he never said Potts was “lying,” but said what she
was saying was untrue. In his statement regarding this
situation, he conceded, “it means the same thing.” PAF,
Tab 9 at 160.
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At hearing, both Mauk and Potts testified that the
appellant accused Potts of “lying.” They also confirmed
that he alleged that Potts has harassing him by asking
that he provide the actual travel voucher document.
HCD (testimony of Potts and Mauk). After observing
the behavior and reactions of appellant, Potts, and Mauk
during the hearing, I credit the version of events chronicled
by Potts and Mauk. Potts and Mauk testified in a clear
and straightforward manner and I find they had no reason
to “fabricate” such a detailed story, as alleged by the
appellant. I note that I watched the appellant’s demeanor
during the hearing and observed him smirking and sighing
loudly as Potts and Mauk testified. In addition, his version
of events regarding the call to Madigan and conversation
do not make sense, as Potts communicated with Madigan
on March 13, 2017 regarding her conversations with the
appellant on March 3 and 7, 2017 (See PAF, Tab 10 at 22-
24); this was before the appellant returned from Denver
and claims he had a conversation with Mauk and Potts
regarding his communication with Madigan. Further, the
appellant himself indicated that his statement that Potts
assertions were “untrue” was the same as saying she was
“lying.” PAF, Tab 9 at 160.

Barder testified that he reviewed the evidence file
regarding the 14-day suspension and determined that
it should be sustained. As stated above, I find that
Barder had no retaliatory animus toward the appellant
and sustained the suspension because of the appellant’s
conduct, and for no other reason.

On balance, it appears that the primary motive for the
decision to issue the Notice of Proposed Suspension and
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the subsequent suspension was the appellant’s conduct
as alleged in the proposal notice. I find the strength of
the evidence in support of the actions is strong. I have
considered the extent to which Potts’ assessment of the
appellant was the possible result of a hostile reaction
to the appellant’s alleged whistleblowing. See Ayers v.
Department of the Army, 123 M.S.P.R. 11, 1 28 (2015).
However, it does not appear that Potts had any retaliatory
motive, especially since she sought confirmation of the
series of events to ensure that the appellant had, in fact
engaged in the charged behavior. The record is devoid of
any indication that Potts sought to retaliate against the
appellant for making disclosures.

The appellant failed to present evidence regarding
any similarly situated employees; the record does not
contain specifiecs of any other employees who were
similarly situated with the appellant and were treated
more favorably. There is nothing that negates the fact that
the appellant’s behavior was notable; without information
regarding similar situated employees who engaged in
like behavior, I cannot find that the notice of proposed
suspension and subsequent suspension were issued
because of the appellant’s whistleblowing disclosures.

Placement on PIP from July 6, 2017—QOctober 5,
2017, December 4, 2017 April 7, 2017, Notice of Proposed
Removal and January 19, 2018 Removal Action

On July 6, 2017, Potts issued the appellant a Notice of
Unacceptable Performance and Opportunity to Improve.
PAF, Tab 10 at 73-79. In the notice, Potts informed the



64a

Appendix D

appellant that he did not meet the minimally successful
level on Critical Element 1 as defined in his Employee
Performance Appraisal Plan (EPAP). To be minimally
successful in the relevant critical element, for 51-79% of
the time, the appellant must have completed the expected
quantity of work through the specified stage throughout
the Fiscal Year. Id. In the notice, the Potts gave specifics
regarding the appellant’s performance which supported
her findings. Id.

On December 14, 2017, Potts proposed that the
appellant be removed from his position for failing to
demonstrate acceptable performance after a reasonable
opportunity to improve. The removal was based on the
appellant’s unacceptable performance. PAF, Tab 8 at 13-17.
On January 18, 2018, Mehlhoff upheld the removal action,
and decided it would be effective January 19, 2018.5

Potts testified that she proposed the appellant’s
removal after continued to have repeated deficiencies in
his assignments as an Auditor. She related that during
the PIP period, and even before it, she went over the
appellant’s performance with him and gave him credit
for things he managed to do correctly. HCD (testimony
of Potts). Potts reported that there were assignments she
had to transfer away from the appellant because he was
unable to do the job. She related that the appellant would
often fail to complete initial steps of audits and would ask

6. Though the appellant initially appealed his removal for
Unacceptable Performance in Docket Number DA-0432-18-
0199-I-1, I found that he made an election to raise the action before
OSC and dismissed that appeal in order to consider the removal
action in the instant appeal.
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for information without following the proper order. She
worked with the appellant to complete assigned tasks
during the PIP period, but he still failed to complete a
majority of his tasks. He recalled that she sometimes met
with the appellant for over five hours at a time, but he still
failed to improve his performance. Id.

Potts stated that she considered the appellant’s
work on the DILC under Critical Element 4, and that
his participation on the Council did not exempt him from
performing as an Auditor. HCD (testimony of Potts). At
the end of the PIP period, Potts determined that the
appellant had failed to become even minimally successful.
She reported that if the appellant had done work on just
two of his assignments, she would have allowed him to
pass the PIP period. Id.

At hearing, the appellant testified that at the time of
his removal, he was the Secretary of the Diversity and
Inclusion Leadership Council (DILC). HCD (testimony
of appellant). He claimed that his DILC duties required
him to attend meetings and spend approximately one week
per month out of the office and away from his Auditor
duties. In addition, when the office was trained on OMT,
the new auditing system, he was out of the office for a
DILC meeting. Id. When he returned to the office, Potts
gave him “cheat sheets” to help him use the system, but
he found it difficult. The appellant related that he sought
guidance from management, but was often met with
resistance. Id.

The appellant reported that he was not trained to
handle some of the assignments he was given and that
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Potts told him that if he missed deadlines at the beginning
stages of assignments, he could make it up later on. HCD
(testimony of appellant). He said that Potts impeded his
ability to complete assignments at every stage of his work,
though she did allow him to attend training in Oklahoma
City after he missed the OMT training in Tulsa. It is
important to note that on cross examination, when asked
if he failed to complete his work, the appellant did not
indicate that he completed his assignments, but stated,
“Ms. Potts failed me. I didn’t fail the work.” He stated that
Potts did not provide him with adequate guidance and
training. He conceded that he missed meetings because
he was sometimes out sick or out on travel. He related
that is work on the DIL was mission-critical and was as
important as his Auditor job duties. He did not directly
state that he met the requirements of Critical Element
1. Id. The appellant admitted that he did not respond to
the Notice of Proposed Removal because he took leave
for his birthday.

Mehlhoff testified that he based his decision to
remove the appellant on the evidence file provided by
Human Resources. He stated that he was unaware of the
appellant’s protected disclosures and found the appellant’s
documented performance to be unsatisfactory. HCD
(testimony of Mehlhoff).

After reviewing the record in its entirety, I am
convinced that the agency’s decisions to place the
appellant on a PIP, propose his removal, then effect his
removal were based solely on his performance. While
there may have been discord between the appellant and
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Potts, much of it was caused by the appellant’s failure to
acknowledge her as his supervisor, since he did not believe
she was qualified for the position. See PAF, Tab 28 at 57.
In addition, though he blamed it on inadequate training
and poor support, the appellant admitted that he was not
performing at an acceptable level regarding his Auditor
duties. His assertion that his duties on the DILC should
replace his requirements as an Auditor is unavailing, as he
is still required to perform successfully on every critical
element on his EPAP and must perform his Auditor job
duties.

For the reasons described above, and based on the
Carr factors, I find that the agency’s decisions to take
the personnel actions at issue here were supported by
clear and convincing evidence. Accordingly, I find that the
agency has presented clear and convincing evidence that it
would have taken the same personnel actions, even absent
the appellant’s whistleblowing disclosures. In applying the
Carrfactors, I find that the agency had strong reasons for
the personnel actions the appellant presented no credible
motive to retaliate on the part of any of his managers;
and there is no evidence that similarly situated employees
who were not whistleblowers were treated more favorably.
After careful review, I am left with the firm conviction
the agency would have taken the same personnel actions
absent the appellant’s protected disclosures.

Conclusion

In conclusion, I find that though the appellant has
proven by preponderant evidence that he made disclosures
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protected under the WPA, and that at least one of the
disclosures was a contributing factor in the personnel
action taken against him, the agency showed by clear
and convincing evidence that it would have taken the
same personnel actions notwithstanding the appellant’s
protected disclosure. Consequently, his request for
corrective action must be denied.

DECISION

The appellant’s request for corrective action is
DENIED.

FOR THE BOARD:
/s/

Chizoma O. Thekere
Administrative Judge

NOTICE TO APPELLANT

This initial decision will become final on October 23,
2018, unless a petition for review is filed by that date. This
is an important date because it is usually the last day on
which you can file a petition for review with the Board.
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