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APPENDIX A 
 

UNITED STATES COURT OF APPEALS  
FOR THE TENTH CIRCUIT 

 
 

No. 24-8024 
 

 

CUSTODIA BANK, INC., 
PLAINTIFF - APPELLANT 

 

v. 
 

FEDERAL RESERVE BOARD OF GOVERNORS; FEDERAL 

RESERVE BANK OF KANSAS CITY, 
DEFENDANTS - APPELLEES 

 
 

Filed:  October 31, 2025 
 

 
Before: TYMKOVICH, EBEL, and ROSSMAN, Circuit 
Judges.

OPINION 

EBEL, Circuit Judge. 

For over one hundred years, the Federal Reserve has 
served as our nation’s central bank, providing important 
financial services to banks while maintaining the safety 
and stability of our financial system. Plaintiff Custodia 
Bank is a Wyoming-chartered bank that is not a member 
of the Federal Reserve. Custodia requested an account 
(known as a “master account”) with the Federal Reserve 



2a 
 

 

Bank of Kansas City (“FRBKC”), one of the twelve re-
gional Reserve Banks that, along with the Board of Gov-
ernors (“Board”) and the Federal Open Market Commit-
tee, make up the Federal Reserve System (the “Fed”). 
Despite agreeing that Custodia was statutorily eligible for 
an account, FRBKC denied the request because it deter-
mined Custodia’s crypto-focused business model intro-
duced undue risk into the Fed’s payment systems and ser-
vices. In response, Custodia filed this suit against both 
FRBKC and the Board arguing the Fed does not have any 
discretion over who gets access to Fed accounts and ser-
vices and must grant access to all eligible institutions no 
matter the risk they pose to the federal financial system. 
We conclude the plain language of the relevant statutes 
grants Federal Reserve Banks discretion to reject master 
account access requests from eligible entities and, there-
fore, we reject Custodia’s attempt to impair the Fed’s 
ability to safeguard our nation’s financial system through 
the exercise of discretion to reject master account access. 
Exercising jurisdiction under 28 U.S.C. § 1291, we AF-
FIRM the district court’s judgment in favor of Defend-
ants on all claims. 

This case turns on the interpretation of three distinct 
statutory provisions. First, § 342 of the Federal Reserve 
Act (“FRA”), originally enacted in 1913, provides that 
“[a]ny Federal reserve bank may receive from any of its 
member banks, or other depository institutions, . . . de-
posits.” 12 U.S.C. § 342. Second, § 248a of the Depository 
Institutions Deregulation and Monetary Control Act 
(“MCA”), enacted in 1980, directs the Board to (1) estab-
lish a fee schedule to charge for the services the Fed pro-
vides to banks, which the Fed had previously provided for 
free; and (2) extend the availability of those services to 
banks that are not members of the Fed, where those ser-
vices had previously been provided only to member banks. 
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Included in a list of “pricing principles” that the Board’s 
fee schedule must adhere to is the following clause: “All 
Federal Reserve bank services covered by the fee sched-
ule shall be available to nonmember depository institu-
tions and such services shall be priced at the same fee 
schedule applicable to member banks.” Id. § 248a(c)(2). 
Third, in 2022 Congress enacted the “Toomey Amend-
ment,” which requires the Board to create a database list-
ing all entities that have requested a master account and 
whether each request was “approved, rejected, pending, 
or withdrawn.” Id. § 248c(b)(1)(B). The Board must also 
specify whether each entity is one of three types of insti-
tution—all of which are statutorily eligible for an account. 
Id. § 248c(b)(1)(C). 

Custodia argues that § 248a of the MCA requires the 
Fed to provide a master account to every eligible non-
member depository institution that requests access be-
cause § 248a(c)(2) provides that Fed services “shall be 
available to nonmember depository institutions,” and a 
master account is necessary to use those services. We dis-
agree and conclude, like the district court and the two 
other courts to have considered the issue, that “§ 248a 
does not do the lifting Custodia demands of it.” Custodia 
Bank, Inc. v. Fed. Rsrv. Bd. of Governors, 728 F. Supp. 3d 
1227, 1241 (D. Wyo. 2024). 

Rather, it is § 342 of the FRA that addresses the Fed’s 
authority to open master accounts by granting the Re-
serve Banks authority to receive deposits, and it makes 
this authority discretionary. The Toomey Amendment 
confirms this understanding. By requiring the Board to 
report on master account application rejections while sim-
ultaneously addressing only those entities that are eligi-
ble for master accounts, the Toomey Amendment clearly 
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contemplates that Reserve Banks may reject applications 
for master accounts from eligible entities. 

The later-enacted § 248a in the MCA does not override 
the discretion Congress granted in § 342 of the FRA to 
the regional Reserve Banks. Indeed, § 248a does not ad-
dress master account access at all. Each of the items listed 
in subsection §248a(c)—including the “shall be available” 
clause of (c)(2)—are pricing principles that the Board 
must comply with when it publishes the schedule of fees. 
But the Board does not make master account access deci-
sions—individual Reserve Banks do. Thus, this provision 
prescribing how the Board must go about pricing services 
says nothing about account access provided by Reserve 
Banks. Congress “does not . . . hide elephants in mouse-
holes.” Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 
468 (2001). To conclude that Congress, in the MCA, sig-
nificantly altered Reserve Banks’ longstanding discretion 
over account access by mandating master account access 
for all eligible institutions in a clause tucked away in a list 
of pricing principles directed at the Board and not at Re-
serve Banks would be to find an elephant in a mousehole. 
Finally, § 248a(c)(2) does not provide that services shall 
be available to “all” nonmember depository institutions, 
just that they shall be available to nonmember depository 
institutions in general, as a class. Congress was deliberate 
with its use of “all” in the FRA and MCA, and its choice 
not to include that modifier before “nonmember deposi-
tory institutions” in subsection (c)(2) signals it did not in-
tend to mandate automatic access for all qualifying non-
member depository institutions. 

Accordingly, Custodia is not automatically entitled to 
a master account. We affirm the judgment of the district 
court in favor of Defendants on all claims. 
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I. BACKGROUND1 

A. The Federal Reserve System 

The Federal Reserve consists of the Federal Reserve 
Board of Governors (“the “Board”), the Federal Open 
Market Committee, and twelve regional Federal Reserve 
Banks (“the “Reserve Banks”). Fed. Rsrv. Sys., The Fed 
Explained: What the Central Bank Does 2 (11th ed. 2021) 
[hereinafter The Fed Explained]. The Board exercises 
“broad oversight responsibility for the operations and ac-
tivities of the Reserve Banks.” Id. at 8; see 12 U.S.C. 
§ 248(j). Much like a private corporation, each Reserve 
Bank is run by its own nine-member board of directors, 
which appoints a president to serve as the chief executive 
of the Reserve Bank and run day-to-day operations. The 
Fed Explained at 9. 

“[E]ach Reserve Bank acts as a ‘bank for banks.’ In 
that capacity, it offers (and charges for) services to these 
depository institutions similar to those that ordinary 
banks provide their individual and business customers: 
the equivalent of checking accounts; loans; coin and cur-
rency; safekeeping services; and payment services,” in-
cluding check clearing and settlement, wire transfers, and 
automated clearinghouse services. Id. at 11; see Julie An-
dersen Hill, Opening a Federal Reserve Account, 40 Yale 
J. on Reg. 453, 462 (2023). In order to provide these ser-
vices, Reserve Banks are authorized to provide accounts 

 
1 The parties have stipulated that “all evidence and discovery be-

tween Custodia, FRBKC, and the Board’s administrative record may 
be relied upon by all parties including any court hearing in this case 
throughout the remainder of this litigation,” and this stipulation was 
approved by the District Court. Custodia Bank, 728 F. Supp. 3d at 
1234. 
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for, and receive deposits from, depository institutions.2 
See 12 U.S.C. § 342. 

A depository institution can be either federally char-
tered or state-chartered. A federally chartered institution 
is required to be a member of the Federal Reserve, while 
a state-chartered institution can choose whether it wants 
to apply to be a member of the Federal Reserve or not. A 
state-chartered Federal Reserve member institution is 
subject to the supervision and regulation of the Federal 
Reserve in addition to the supervision of the relevant 
banking regulator in the state that issued its charter. 

Until the enactment of the MCA in 1980, most services 
provided by the regional Reserve Banks were available 
only to Fed member banks. Subcomm. on Domestic Mon-
etary Pol’y of the House Comm. on Banking, Fin. & Urb. 
Affs., 98th Cong., Report on the Role and Activities of the 
Federal Reserve System in the Nation’s Check Clearing 
and Payments System, at 3 (Comm. Print 1984) [herein-
after Domestic Monetary Policy Report]. This meant that 
a member bank could use the Fed’s services to, for in-
stance, transfer funds between it and any other member 
bank. By contrast, a nonmember bank would have to use 
a private payment services provider or partner with a 
member bank that had Fed access to execute such a trans-
action. Id. 

Prior to the enactment of the MCA, the Fed also of-
fered its services free of charge. It funded the provision of 
services by charging interest on the statutorily required 

 
2 A bank is one type of depository institution. See 12 U.S.C. 

§ 461(b)(1)(A). The distinction between a bank and other types of de-
pository institutions, such as credit unions or savings associations, is 
not relevant in this case, so we use the terms “bank” and “depository 
institution” interchangeably. 
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reserves that member banks had to hold in Fed accounts. 
Id.; see 38 Stat. 251, Section 19(b). In 1980, Congress 
passed the MCA, which contained several significant 
changes to the Federal Reserve System. Pub. L. No. 96-
221, 94 Stat. 132 (1980). Three changes are relevant to this 
case. First, the MCA extended reserve requirements to 
nonmember institutions. See 12 U.S.C. § 461(b)(2)(D). 
Second, it allowed nonmember institutions to use all of the 
Fed’s services. Id. § 248a(c)(2); id. § 342. Third, it directed 
the Fed to charge for these services and to do so without 
discriminating between members and nonmembers. 12 
U.S.C. § 248a. 

B. Master accounts 

A master account is a depository institution’s bank ac-
count with the Fed, held at one of the twelve regional Re-
serve Banks.3 To use the Fed’s services, a depository in-
stitution needs a master account. See Fourth Corner 

 
3 As the Board explains, a master account is  

a record of financial transactions that reflects financial rights 
and obligations of an account holder and the Reserve Bank 
with respect to each other, where opening and closing bal-
ances are determined. All credits and debits resulting from 
the use of Federal Reserve services [are] booked to this one 
account at one Reserve Bank for each separately chartered 
institution. 

Interstate Branching: New Account Structure, Fed. Rsrv. Bd., 
https://www.federalreserve.gov/generalinfo/isb/qanda.htm (last up-
dated Sept. 27, 2002). Historically, a depository institution could have 
multiple accounts with the Fed. Hill, supra, at 462. For instance, an 
institution might have a “clearing account” for temporarily holding 
transactions as well as a “reserve account” for holding required re-
serves at the Fed. Id. Additionally, a depository institution with broad 
geographic scope might have had accounts with multiple Reserve 
Banks around the country. In 1998, the Fed changed its account 
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Credit Union v. Fed. Rsrv. Bank of Kansas City, 861 F.3d 
1052, 1053 (10th Cir. 2017) (Op. of Moritz, J.). If a deposi-
tory institution does not have a master account, then it can 
access the Fed’s payment systems by partnering with an-
other institution in a “correspondent relationship,” in 
which the correspondent institution acts as an intermedi-
ary to facilitate Fed service transactions for the respond-
ent institution that lacks master account access. See Hill, 
supra, at 460. Alternatively, institutions without master 
accounts can use payment services offered by private 
competitors to the Fed, such as the Clearing House Inter-
bank Payments System, which competes with the Federal 
Reserve’s Fedwire service. 

The statutory requirements to be eligible for a master 
account are simple: a bank must be chartered under ei-
ther state or federal law and be “engaged in the business 
of receiving deposits, other than trust funds.”4 12 U.S.C. 
§ 1813(a). It is undisputed that Custodia is statutorily eli-
gible for a master account.  

 
structure to consolidate these multiple accounts into a single “mas-
ter” account for each institution. See id. Each institution now has a 
single master account through which it accesses all Fed services. 

4 No statutory provision expressly refers to “master accounts” (or 
any other type of Federal Reserve account). Rather, master accounts 
are a creation of the Fed pursuant to its authority to take deposits 
and provide services. The parties agree that an entity is eligible for a 
master account if it is a “nonmember depository institution.” The def-
inition of “depository institution” includes “any bank which is eligible 
to make application to become an insured bank under section 5 of [the 
Federal Deposit Insurance Act.]” 12 U.S.C. § 461(b)(1)(A)(i). In turn, 
a bank is eligible to make an application to become an insured bank 
under that section if it is “engaged in the business of receiving depos-
its, other than trust funds,” and is “incorporated under the laws of 
any State.” Id. § 1813(a). 
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C. Custodia Bank 

Custodia was founded in 2020 to provide banking ser-
vices for digital asset companies and to serve as a bridge 
between digital assets and the U.S. dollar payment sys-
tem for institutional customers.5 It is chartered in Wyo-
ming under the state’s Special Purpose Depository Insti-
tution (SPDI; pronounced “speedy”) charter, which was 
established by state statute in 2019. H.B. 74, 65th Leg., 
Gen. Sess. (Wyo. 2019); Wyo. Stat. Ann § 13-12-101, et seq. 
Like a traditional bank, a SPDI can receive deposits of 
U.S. dollars and provide payment services to its custom-
ers. Wyo. Stat. Ann. § 13-12-103(b)(iii)-(v). Unlike a tradi-
tional bank, a SPDI cannot make loans and must have all 
customer deposits of U.S. dollars 100% backed by liquid 
assets such as U.S. dollars or similar high-quality liquid 
assets. Id. §§ 13-12-103(c), 13-12-105. 

In addition to handling U.S. dollars, a SPDI can pro-
vide digital asset custody services where it holds digital 
assets in custody or trust for customers and undertakes 
transactions with those assets on behalf of the customer. 
Id. § 13-12-103(b)(vii)(A). SPDIs under a Wyoming char-
ter are subject to regulation and supervision by the Wyo-
ming Division of Banking, id. § 13-12-119, and are re-
quired under Wyoming law to “comply with all applicable 
federal laws, including those relating to anti-money laun-
dering, customer identification and beneficial ownership,” 
id. § 13-12-107. 

 
5 A digital asset is a “digital representation of value” recorded on a 

“cryptographically secured distributed ledger,” such as a blockchain. 
26 U.S.C. § 6045(g)(3)(D) (providing the Internal Revenue Service 
definition of “digital asset”); see also Wyo. Stat. Ann. § 34-29-101 
(providing the Wyoming definition of “digital asset”). Digital assets 
include things like cryptocurrencies (including stablecoins) and non-
fungible tokens (NFTs).  
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As permitted by its SPDI charter, Custodia plans to 
hold U.S. dollar deposits in its Fed master account and, 
separately, to provide custody for digital assets. Since it 
is not permitted to make loans, Custodia intends to make 
money by charging its customers transaction fees. 

D. Custodia’s master account application  

After receiving its SPDI charter from the state of Wy-
oming, Custodia applied for a master account with defend-
ant FRBKC in October 2020. In January 2021, FRBKC 
confirmed that Custodia was legally eligible for a master 
account and told Custodia there were “no showstoppers” 
with its application. To alleviate potential concerns with 
Custodia being supervised only by Wyoming regulators, 
Custodia also applied to become a member of the Federal 
Reserve system, and thus subject to Federal supervision, 
in August 2021. 

While Custodia’s applications were pending, the 
Board published a final rule establishing guidelines for 
Reserve Banks to “utilize in evaluating requests for ac-
cess to Reserve Bank master accounts and services” 
(“Guidelines”). Guidelines for Evaluating Account and 
Services Requests. 87 Fed. Reg. 51,099, 51,099 (Aug. 19, 
2022). The rule was intended to standardize and clarify 
the master account application review process in light of 
increasingly common requests for master accounts from 
banks with “novel charter types” like Custodia. See id. 
The Guidelines establish a framework classifying appli-
cants into three tiers to determine the level of scrutiny 
Reserve Banks are to apply in evaluating an application. 
Id. at 51,109-10. Institutions that are federally insured fall 
into Tier 1 and receive the least amount of scrutiny. 
“[I]nstitutions that are not federally insured but are sub-
ject (by statute) to prudential supervision by a federal 
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banking agency” fall into Tier 2 and receive an intermedi-
ate level of scrutiny. Id. at 51,109. Institutions, like Cus-
todia, that are not federally insured and are not subject to 
supervision by a federal banking agency fall into Tier 3 
and “generally receive the strictest level of review.” Id. at 
51,110. 

In addition to the Guidelines, the Board also sent out 
an “S-Letter” (an internal guidance document) elaborat-
ing on procedures for Reserve Banks to follow in imple-
menting the Guidelines (“S-Letter 2667”). Among other 
things, S-Letter 2667 provides that “[a]ny Reserve Bank 
that is considering denying any access request, . . . should 
consult [the Board] prior to communicating any decision 
to the requesting institution.” (J.A. 1814.) 

In January 2023, applying the new Guidelines, 
FRBKC denied Custodia’s application for a master ac-
count. On the same day, the Board denied Custodia’s ap-
plication for membership in the Federal Reserve.6 In 
denying Custodia’s master account application, FRBKC 
explained that Custodia’s novel and “unprecedented” 
business model that was “narrowly focused on crypto-as-
set activities” presented heightened risks that were 
“highly likely [to be] inconsistent with safe and sound 
banking practices.” (J.A. 1949-50.) Without Custodia hav-
ing supervision by a federal banking agency or stronger 
processes to address these risks, FRBKC determined 
that it would be too risky to grant Custodia a master ac-
count. 

Pursuant to S-Letter 2667, FRBKC consulted with 
the Board and provided its analysis of Custodia’s master 

 
6 The Board’s decision to deny Custodia’s application for member-

ship in the Federal Reserve is not at issue in this case. 
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account application prior to issuing the denial. In re-
sponse, the Board sent an email to FRBKC President Es-
ther George explaining that it had “reviewed the Reserve 
Bank’s record documenting application of the Guidelines 
in evaluating [Custodia’s] access request” and had “no 
concerns with the Reserve Bank moving forward with its 
plan to communicate to Custodia Bank its decision to deny 
the request.” (J.A. 1102.) 

II. PROCEDURE 

A. Initial complaint 

In June 2022, nineteen months after submitting its 
master account application, Custodia filed the present suit 
in the U.S. District Court for the District of Wyoming. 
Though its application was submitted to FRBKC, Custo-
dia sued not only FRBKC but also the Board, alleging 
that the Board was involved in the decision to deny Cus-
todia’s master account application. In its initial complaint, 
Custodia brought eight claims based on two basic argu-
ments: (1) Defendants violated the law by failing to act on 
Custodia’s application, and Custodia was entitled to a de-
cision on the application within a reasonable time under 
either the Administrative Procedure Act (“APA”) or the 
Mandamus Act; and (2) Defendants are statutorily re-
quired to grant Custodia’s application—that is, FRBKC 
has no authority or discretion to deny an application for a 
master account from an entity that is statutorily eligible 
for such an account. 

FRBKC and the Board each filed motions to dismiss 
the complaint pursuant to Federal Rules of Civil Proce-
dure 12(b)(1) and 12(b)(6), which the district court 
granted in part and denied in part. Relevant here, the 
court concluded that Custodia had stated a plausible claim 
that it was statutorily entitled to a master account, and 
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that a final answer to the statutory entitlement question 
should await further factual development during discov-
ery. However, the district court granted the motions to 
dismiss three claims based on the United States Constitu-
tion. First, the court concluded Custodia had not plausibly 
alleged a violation of the Nondelegation Doctrine7 because 
making master account access decisions is not a legislative 
power. Second, Custodia had alleged that, if FRBKC has 
discretion to deny master account access to eligible enti-
ties, then such decision-making authority violates the Due 
Process Clause by vesting FRBKC’s board of directors, 
which is largely chosen by and partially composed of self-
interested executives from competitor banks, with regu-
latory authority over Custodia. The district court con-
cluded there was no due process violation because master 
account application decisions are made by a Reserve 
Bank’s president, not the board, and a Reserve Bank’s 
president is chosen only by the six directors who are pro-
hibited by statute from being representatives of competi-
tor banks. Third, the court concluded there was no viola-
tion of the Appointments Clause because (1) it is a Re-
serve Bank’s president who makes master account appli-
cation decisions and (2) a Reserve Bank president is ap-
pointed with the approval of the Board, which satisfies the 
Appointments Clause. See Free Enter. Fund v. Pub. Co. 
Acct. Oversight Bd., 561 U.S. 477, 512 n.13 (2010) (“We 
have previously found that the department head’s ap-
proval satisfies the Appointments Clause . . . .”). 

 
7 The nondelegation doctrine bars Congress from delegating legis-

lative power to another branch of government without providing “an 
intelligible principle to which the person or body authorized to [act] 
is directed to conform.” See Whitman v. Am. Trucking Ass’ns, 531 
U.S. 457, 472 (2001) (quoting J.W. Hampton, Jr., & Co. v. United 
States, 276 U.S. 394, 409 (1928)) (alteration in original). 
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B. Custodia’s application is denied and Custodia 
responds by filing an amended complaint 

In January 2023, FRBKC denied Custodia’s applica-
tion for a master account. In response to the denial of its 
application, Custodia amended its complaint to allege the 
three claims at issue in this appeal, each of which relies on 
Custodia’s asserted entitlement to a master account un-
der § 248a(c)(2). First, Custodia alleges the Board vio-
lated the APA by denying Custodia’s application when 
§ 248a(c)(2) entitles Custodia to a master account.8 Sec-
ond, Custodia claims it is entitled to a writ of mandamus 
against both Defendants compelling them to approve its 
application. Third, Custodia claims it is entitled to a de-
claratory judgment that Defendants have a statutory ob-
ligation to provide it with a master account. In essence, 
Custodia is claiming that once it submitted a qualifying 
application for a master account, it had an absolute right 
for that application to be approved by FRBKC.  

Defendants once again each filed motions to dismiss. 
The district court once again concluded Custodia had 
stated a plausible claim that it was statutorily entitled to 
a master account and, therefore, the court denied the mo-
tions to dismiss the amended complaint.9 

 
8 In its initial complaint, Custodia had brought a claim under the 

APA against both the Board and FRBKC. In its amended complaint, 
Custodia did not reassert an APA claim against FRBKC. 

9 The one exception to this was Custodia’s request for a writ of man-
damus against the Board. Since the Mandamus Act grants relief only 
when there is no other adequate remedy, the court granted the mo-
tion to dismiss the mandamus claim against the Board because it con-
cluded Custodia had another remedy against the Board under the 
APA. 
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C. The district court enters judgment in favor of 
Defendants 

The case proceeded to discovery, after which Custodia 
filed a motion for an order granting its petition for review 
on its APA claim pursuant to Federal Rule of Appellate 
Procedure 15 and for judgment as a matter of law on its 
mandamus claim pursuant to Federal Rule of Civil Proce-
dure 56(a).10 The Board and FRBKC each opposed Custo-
dia’s motion, and FRBKC additionally filed its own cross-
motion for summary judgment on the mandamus claim 
against it. Custodia Bank, 728 F. Supp. 3d at 1231-32. 

In the ruling at issue in this appeal, the district court 
denied Custodia’s motion and granted FRBKC’s motion 
for summary judgment, thereby disposing of all claims 
against both Defendants. Id. First, the district court ex-
plained that the merits analysis was the same under both 
the APA and the Mandamus Act: the dispositive question 
was whether Custodia was statutorily entitled to a master 
account or whether, instead, the defendants had discre-
tion in granting master accounts to eligible entities. Id. at 

 
10 Custodia did not specifically move for judgment on its request for 

declaratory relief. The district court had previously concluded, in its 
order largely denying Defendants’ motions to dismiss Custodia’s 
amended complaint, that, while the DJA provides an additional rem-
edy for a valid federal cause of action, it does not provide a stand-
alone cause of action. See Hanson v. Wyatt, 552 F.3d 1148, 1157 (10th 
Cir. 2008) (“The Declaratory Judgment Act does not create substan-
tive rights.” (cleaned up)); Nero v. Oklahoma, No. 22-6121, 2022 WL 
14423872, at *2 (10th Cir. Oct. 25, 2022) (unpublished) (“[T]he Declar-
atory Judgment Act does not provide an independent federal cause of 
action.”). Custodia does not dispute this conclusion. We also note that 
Custodia’s DJA claim simply requests a declaration “that the Board 
and/or [FRBKC] has a statutory obligation to provide Custodia with 
a master account,” so the claim turns entirely on the same question of 
statutory interpretation that resolves the mandamus claim. (J.A. 
433.) Therefore, we do not separately analyze Custodia’s DJA claim. 
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1234. However, the court held that Custodia’s APA claim 
against the Board failed for lack of jurisdiction because it 
was FRBKC who had denied the application and there 
was no final agency action by the Board. Id. at 1237. Fi-
nally, the district court ruled that “[t]he plain language of 
the relevant statutes can only reasonably be read to give 
the Federal Reserve Banks discretion in granting or 
denying requests for master accounts.” Id. at 1245. There-
fore, Custodia was not entitled to a master account and 
Defendants were entitled to judgment in their favor on 
each of Custodia’s claims. Custodia now appeals this rul-
ing. 

III. STANDARD OF REVIEW 

We “review a district court’s grant of summary judg-
ment de novo, using the same standard applied by the dis-
trict court.” Cillo v. City of Greenwood Vill., 739 F.3d 451, 
461 (10th Cir. 2013) (citing Tabor v. Hilti, Inc., 703 F.3d 
1206, 1215 (10th Cir. 2013)). Summary judgment is appro-
priate “if the movant shows that there is no genuine dis-
pute as to any material fact and the movant is entitled to 
judgment as a matter of law.” Fed. R. Civ. P. 56(a). In ap-
plying this standard, we “view facts in the light most fa-
vorable to” the non-moving parties and resolve “all factual 
disputes and reasonable inferences in their favor.” Cillo, 
739 F.3d at 461 (quoting Tabor, 703 F.3d at 1215). This 
standard applies to our review of the district court’s judg-
ment in favor of FRBKC on Custodia’s mandamus claim. 
Rios v. Ziglar, 398 F.3d 1201, 1206 (10th Cir. 2005) (ex-
plaining that a district court’s determination of whether 
the legal prerequisites for mandamus are met is reviewed 
de novo). We also review de novo the district court’s dis-
missal of Custodia’s APA claim against the Board for lack 
of subject-matter jurisdiction. Farrell-Cooper Mining Co. 
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v. United States Dep’t of Interior, 864 F.3d 1105, 1109 
(10th Cir. 2017). 

Under the APA, a court will “hold unlawful and set 
aside agency action” if it is “arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with 
law.” 5 U.S.C. § 706(2)(A). For a plaintiff to be eligible for 
mandamus relief, the government must owe a clear non-
discretionary duty to the plaintiff and the plaintiff must 
have no other adequate remedy. See Rios, 398 F.3d at 
1206; 28 U.S.C. § 1361. 

IV. DISCUSSION 

Each of Custodia’s claims relies on its assertion that it 
is statutorily entitled to a master account and that 
FRBKC has no discretion to deny its compliant request 
for a master account.11 Thus, this case turns on the statu-
tory interpretation of the three relevant provisions of the 
FRA and the MCA identified in the introductory section 
of this opinion. We briefly address the jurisdictional issue 
of whether Custodia identified a “final agency action” 
taken by the Board, as required for APA review, before 
turning to the statutory interpretation issue required to 
resolve the remaining claims. 

 
11 For its APA claim, Custodia alleges that the Board’s involvement 

in the denial of Custodia’s master account application was unlawful 
because Custodia is statutorily entitled to a master account. Custodia 
does not challenge the reasons given for its application being denied 
or allege the Board violated the APA for any reason other than failing 
to comply with Custodia’s alleged statutory right to a master account. 
See Custodia Bank, 728 F. Supp. 3d at 1238. For its Mandamus Act 
claim, Custodia alleges Defendants have a nondiscretionary duty to 
grant its master account access request because Custodia is statuto-
rily entitled to a master account. Defendants do not dispute that man-
damus relief would be appropriate if Custodia were to prevail on its 
statutory entitlement theory. 
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A. Custodia’s APA claim against the Board fails 
for lack of a final agency action 

In its amended complaint, Custodia asserts a claim un-
der the APA against the Board (but not FRBKC), alleging 
the Board’s involvement in FRBKC’s denial of Custodia’s 
master account application was unlawful because Custo-
dia is entitled to a master account. Where, as here, review 
of an agency action is not expressly provided for by stat-
ute, judicial review under the APA is available only for “fi-
nal agency action for which there is no other adequate 
remedy in a court.” 5 U.S.C. § 704. To be “final,” an 
agency action must (1) “mark the consummation of the 
agency’s decisionmaking process—it must not be of a 
merely tentative or interlocutory nature”; and (2) “be one 
by which rights or obligations have been determined, or 
from which legal consequences will flow.” Bennett v. 
Spear, 520 U.S. 154, 177-78 (1997) (internal quotation 
marks and citations omitted); see Ctr. for Native Ecosys-
tems v. Cables, 509 F.3d 1310, 1329 (10th Cir. 2007). 

Custodia argues the Board took a final agency action 
by sending an email to the FRBKC president stating the 
Board had “no concerns with the Reserve Bank moving 
forward with its plan to communicate to Custodia Bank its 
decision to deny the request.” (J.A. 1102.) But this email 
fails the second prong of the Bennett test because it did 
not determine any rights or obligations or have any legal 
consequences. Rather, it was only an intermediate advi-
sory step along the path to FRBKC’s final denial of the 
request. See Miami Tribe of Oklahoma v. United States, 
198 F. App’x 686, 690 (10th Cir. 2006) (unpublished) (ex-
plaining that legal opinion letter from Department of the 
Interior to the National Indian Gaming Commission 
(NIGC) was not a final agency action because Congress 
vested authority to decide the relevant issue with 
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NIGC).12 The email itself refers to “[FRBKC’s] decision 
to deny the request.” (J.A. 1102.) When the Board com-
municated its view on FRBKC’s decision in the no-con-
cerns email, it was still up to FRBKC to “mov[e] forward 
with its plan” to deny the request. (Id.); see Sinclair Wyo. 
Refin. Co., LLC v. United States Env’t Prot. Agency, 72 
F.4th 1137, 1143 (10th Cir. 2023) (“[A]n agency action 
must ‘itself [be] the source of the parties’ obligations, 
modifying the applicable legal landscape by interpreting 
the scope’ of their statutory rights or duties.” (quoting 
Kansas ex rel. Schmidt v. Zinke, 861 F.3d 1024, 1034 (10th 
Cir. 2017)). 

We recognize that an agency action can, in certain 
cases, “qualif[y] as final agency action even if the ultimate 
impact of that action rests on . . . a decision by another 
administrative agency[] or conduct by a regulated party.” 
Prutehi Litekyan: Save Ritidian v. United States Dep’t 
of Airforce, 128 F.4th 1089, 1110 (9th Cir. 2025). But the 
action must still determine rights or obligations or have 
legal consequences by “alter[ing] the legal regime to 
which the [agency or other entity] is subject.” Bennett, 
520 U.S. at 169; see id. at 178. And there is nothing in the 
record to suggest that the Board’s no-concerns email “al-
ter[ed] the legal regime to which [FRBKC] [was] sub-
ject.” Bennett, 520 U.S. at 169. The final decision was still 
entirely up to FRBKC. 

Our conclusion is reinforced by the relevant statutes 
and regulations. With respect to the provision of accounts 
and services, the Board exercises only “general supervi-
sion over [the] Federal reserve banks.” 12 U.S.C. § 248(j). 
Pursuant to this authority, the Board published the 

 
12 We cite all unpublished decisions only for their persuasive value. 

See 10th Cir. R. 32.1(A). 
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Guidelines to establish consistent procedures for Reserve 
Banks to follow when evaluating master account access 
requests. 87 Fed. Reg. at 51,100. However, the Guidelines 
make clear that “[d]ecisions on individual requests for ac-
cess to accounts and services are made by the Reserve 
Bank.” Id. at 51,102. Thus, while the Board exercises su-
pervisory authority and can offer its input on Reserve 
Bank decisions, the ultimate decisions remain up to the 
Reserve Bank. To be sure, in this case the Board was un-
doubtedly involved in FRBKC’s evaluation of Custodia’s 
master account application, as FRBKC coordinated that 
evaluation with the Board’s evaluation of Custodia’s Fed 
membership application to avoid duplicative inquiries or 
conflicting analyses. But Custodia points to nothing in the 
record that would allow us to conclude that it was not 
FRBKC who made the final decision on Custodia’s master 
account application in this case. Therefore, the Board’s 
no-concerns email did not determine any rights or obliga-
tions or carry legal consequences for Custodia and, thus, 
did not constitute final agency action.13 

B. Custodia is not statutorily entitled to a nondis-
cretionary award of a master account from 
FRBKC 

This issue requires us to interpret three specific pro-
visions of three different statutes. Because each of these 

 
13 Custodia also argues that the question of who made the final de-

cision is a question of fact that should be decided by the district court 
in the first instance, so remand on that question is appropriate. We 
disagree—review under the APA is based on the administrative rec-
ord, which has already been filed in this case, so remand would not 
lead to new factual development, and it is appropriate for us to decide 
this question in this appeal. See Florida Power & Light Co. v. Lorion, 
470 U.S. 729, 743-44 (1985). 
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provisions relates explicitly or implicitly to the Fed’s au-
thority to provide access to master accounts, we interpret 
them together. Our primary task in reviewing these pro-
visions is “to determine congressional intent, using tradi-
tional tools of statutory interpretation.” M.S. v. Premera 
Blue Cross, 118 F.4th 1248, 1266 (10th Cir. 2024) (quoting 
Potts v. Ctr. for Excellence in Higher Educ., Inc., 908 F.3d 
610, 613 (10th Cir. 2018)). We begin by looking at the stat-
utory text “to determine whether the language at issue 
has a plain and unambiguous meaning with regard to the 
particular dispute in the case.” Potts, 908 F.3d at 613 
(quoting Ceco Concrete Constr., LLC v. Centennial State 
Carpenters Pension Tr., 821 F.3d 1250, 1258 (10th Cir. 
2016)). “The plainness or ambiguity of statutory language 
is determined by reference to the language itself, the spe-
cific context in which that language is used, and the 
broader context of the statute as a whole.” Ceco Concrete, 
821 F.3d at 1258 (quoting Robinson v. Shell Oil Co., 519 
U.S. 337, 341 (1997)). We 

consider how “important terms in the statute . . . relate 
to each other” to determine “[t]he plain meaning of the 
statutory text,” Babb v. Wilkie, 589 U.S. 399, 404 
(2020), because “[s]tatutory language ‘cannot be con-
strued in a vacuum,’” Sturgeon v. Frost, 577 U.S. 424, 
438 (2016) (quoting Roberts v. Sea-Land Servs., Inc., 
566 U.S. 93, 101 (2012)). 

United States v. Davey, No. 24-3132, 2025 WL 2405322, at 
*4, --- F.4th --- (10th Cir. Aug. 20, 2025) (alterations in 
original). 

“If the language is plain and unambiguous, ‘our in-
quiry must cease and the plain meaning of the statute con-
trols.’” Ceco Concrete, 821 F.3d at 1258 (quoting Nat’l 
Credit Union Admin. Bd. v. Nomura Home Equity Loan, 
Inc., 764 F.3d 1199, 1225 (10th Cir. 2014)). If, on the other 
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hand, the language is ambiguous, then we may look to the 
broader context and purpose of the statute to discern con-
gressional intent. See Nat’l Credit Union, 764 F.3d at 
1225-26. 

1. Relevant statutory provisions 

With these principles in mind, we begin by outlining 
the three relevant statutory provisions before explaining 
why their plain language grants Reserve Banks discretion 
to reject master account applications from eligible enti-
ties. 

First, § 342 of the FRA provides: “Any Federal re-
serve bank may receive from any of its member banks, or 
other depository institutions, and from the United States, 
deposits of current funds in lawful money, national-bank 
notes, Federal reserve notes, or checks . . . .” 12 U.S.C. 
§ 342 (emphasis added). Defendants argue, and we agree, 
that this provision governs Reserve Banks’ authority with 
respect to approving or denying master accounts because 
Reserve Banks use master accounts to receive deposits. 

Second, § 248a of the MCA provides: 

§ 248a. Pricing of services 

(a) Publication of pricing principles and pro-
posed schedule of fees; effective date of 
schedule of fees 

Not later than the first day of the sixth month after 
March 31, 1980, the Board shall publish for public com-
ment a set of pricing principles in accordance with this 
section and a proposed schedule of fees based upon 
those principles for Federal Reserve bank services to 
depository institutions, and not later than the first day 
of the eighteenth month after March 31, 1980, the 
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Board shall begin to put into effect a schedule of fees 
for such services which is based on those principles. 

(b)  Covered services 

The services which shall be covered by the schedule of 
fees under subsection (a) are-- 

(1) currency and coin services; 

(2) check clearing and collection services; 

(3) wire transfer services; 

(4) automated clearinghouse services; 

(5) settlement services; 

(6) securities safekeeping services; 

(7) Federal Reserve float; and 

(8) any new services which the Federal Reserve 
System offers, including but not limited to pay-
ment services to effectuate the electronic 
transfer of funds. 

(c) Criteria applicable 

The schedule of fees prescribed pursuant to this sec-
tion shall be based on the following principles: 

(1) All Federal Reserve bank services covered by 
the fee schedule shall be priced explicitly.  

(2) All Federal Reserve bank services covered by 
the fee schedule shall be available to nonmem-
ber depository institutions and such services 
shall be priced at the same fee schedule appli-
cable to member banks, except that nonmem-
bers shall be subject to any other terms, includ-
ing a requirement of balances sufficient for 
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clearing purposes, that the Board may deter-
mine are applicable to member banks. 

(3) Over the long run, fees shall be established on 
the basis of all direct and indirect costs actually 
incurred in providing the Federal Reserve ser-
vices priced, including interest on items cred-
ited prior to actual collection, overhead, and an 
allocation of imputed costs which takes into ac-
count the taxes that would have been paid and 
the return on capital that would have been pro-
vided had the services been furnished by a pri-
vate business firm, except that the pricing prin-
ciples shall give due regard to competitive fac-
tors and the provision of an adequate level of 
such services nationwide. 

(4) Interest on items credited prior to collection 
shall be charged at the current rate applicable 
in the market for Federal funds. 

Id. § 248a (emphasis added). This is the core of Custodia’s 
argument. Custodia relies on this brief clause in subsec-
tion (c)(2) that we have underlined for emphasis— “[a]ll 
Federal Reserve bank services covered by the fee sched-
ule shall be available to nonmember depository institu-
tions”—to argue that this one isolated clause in a provi-
sion dealing with equitable pricing establishes a manda-
tory, nondiscretionary duty for Reserve Banks to approve 
master account applications from all nonmember deposi-
tory institutions who are statutorily eligible.14 The pro-
found impact and importance that Custodia attaches to 

 
14 Custodia relies heavily on Judge Bacharach’s separate opinion in 

Fourth Corner Credit Union v. Federal Reserve Bank of Kansas 
City, in which he concluded that § 248a(c)(2) mandates master ac-
count access for all eligible nonmember depository institutions. 861 
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this single isolated clause tucked deep into a statutory 
provision that deals with a fairly isolated schedule of fees 
is indeed remarkable and non-intuitive. 

Third is the Toomey Amendment, enacted in 2022 as 
part of the National Defense Authorization Act for Fiscal 
Year 2023, Public Law 117-263, which requires the Board 
to publish a database of all entities holding or applying for 
master accounts. It provides, in relevant part: 

The Board shall create and maintain a public, online, 
and searchable database that contains— 

(A) a list of every entity that currently has access to a 
reserve bank master account and services, includ-
ing the date on which the access was granted to the 
extent the date is knowable; 

(B) a list of every entity that submits an access re-
quest for a reserve bank master account and ser-
vices after enactment of this section (or that has 

 
F.3d 1052, 1068 (10th Cir. 2017) (Op. of Bacharach, J.). While Judge 
Bacharach’s opinion is relevant to our analysis in this case, it is not 
controlling authority because that case resulted in a three-way split 
decision between the three-judge panel, and the other two judges 
each voted to dispose of the case without reaching the issue of the 
plaintiff’s statutory entitlement to a master account. See id. at 1053 
(per curiam); id. at 1058 (Op. of Moritz, J.) (“I would not decide 
whether the Credit Union is entitled to a master account under 12 
U.S.C. § 248a.”); id. at 1058, 1063 (Op. of Matheson, J.) (concluding 
“[t]he issues the Credit Union raises are not yet fit for judicial deci-
sion” and the case should be dismissed on ripeness grounds); see also 
United States v. Guillen, 995 F.3d 1095, 1114-15 (10th Cir. 2021) (“[A] 
concurring opinion in a splintered . . . decision . . . produces a deter-
minate holding[] when it is ‘a logical subset’ of the other opinion(s) 
concurring in the judgment.”). Here, Judge Bacharach’s separate 
opinion on this issue is not a logical subset of the opinions of the other 
two panel judges, so it does not produce a determinate holding. 
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submitted an access request that is pending on De-
cember 23, 2022), including whether, and the dates 
on which, a request-- 

(i) was submitted; and 

(ii) was approved, rejected, pending, or with-
drawn; and 

(C) for each list described in subparagraph (A) or (B), 
the type of entity that holds or submitted an access 
request for a reserve bank master account and ser-
vices, including whether such entity is— 

(i) an insured depository institution, as defined in 
section 1813 of this title; 

(ii) an insured credit union, as defined in section 
1752 of this title; or 

(iii) a depository institution that is not an insured 
depository institution or an insured credit un-
ion. 

Id. § 248c(b)(1) (emphasis added). Defendants argue, and 
we agree, that, “by its plain terms, the law specifically 
contemplates that requests for master accounts” from de-
pository institutions that are not insured, like Custodia, 
may be rejected. (J.A. 492) 

2. Analysis 

We begin with § 342. As we read this provision, § 342 
grants Reserve Banks the authority to issue master ac-
counts, using the term “may,” which makes this authority 
discretionary. Though the statute does not expressly 
mention accounts (“master” or otherwise), a Reserve 
Bank’s authority to open a master account has always 
been implied from the authority to receive deposits—
which comes from § 342—because a master account is 
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necessary to hold any such funds received. See Banco San 
Juan Internacional, Inc. v. Fed. Rsrv. Bank of N.Y., 762 
F. Supp. 3d 247, 266 (S.D.N.Y. 2025) (“Section [342] gov-
erns master accounts.”). And the Supreme Court has con-
firmed what the ordinary meaning of the word “may” in 
§ 342 suggests: the authority to receive deposits is discre-
tionary. See Farmers’ & Merchants’ Bank of Monroe v. 
Fed. Rsrv. Bank of Richmond, 262 U.S. 649, 662 (1923) 
(“[N]either section [342], nor any other provision of the 
Federal Reserve Act, imposes upon reserve banks any ob-
ligation to receive checks for collection. The act merely 
confers authority to do so.”). It follows that a Reserve 
Bank’s authority to open an account to receive such funds 
is also discretionary. See Banco San Juan Internacional, 
762 F. Supp. 3d at 266-67. To be sure, opening an account 
and receiving deposits into that account are not precisely 
the same thing. But it makes little sense to suggest that a 
Reserve Bank would be obligated to open an account but 
then have discretion to render that account useless by re-
jecting all deposits into it.  

Next, the single sentence tucked deep and innocuously 
inside § 248a of the MCA does not override the discretion-
ary authority that Congress granted to Reserve Banks in 
§ 342 of the FRA. First, the plain language of § 248a says 
nothing about master account access nor the authority of 
Reserve Banks to establish or to decline to establish any 
kind of account, nor even the ability of a Reserve Bank to 
receive funds. Rather, § 248a is concerned with an en-
tirely different subject—the pricing of services. And sub-
section (c)(2) simply provides that those services must be 
provided to both member and nonmember banks on equal 
terms and with nondiscriminatory pricing. See Banco San 
Juan Internacional, 762 F. Supp. 3d at 269 (“[A]ny pric-
ing and service terms must not discriminate between 
members and nonmembers based on their membership 
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status. Section 248a, however, is wholly silent as to how 
Federal Reserve banks should evaluate . . . a depository 
institution’s initial . . . request for Federal Reserve bank 
services.”). 

Compellingly, § 248a is not even directed to Reserve 
Banks, which have the authority to grant or deny master 
accounts. See 12 U.S.C. § 248a(a) (“[T]he Board shall pub-
lish . . . a proposed schedule of fees . . . .”) (emphasis 
added). Rather, it is addressed to the Board; and the 
Board does not make master account access decisions—
Reserve Banks do. The items listed in subsection (c)(2) 
are simply pricing principles that the Board must adhere 
to when establishing the schedule of fees. Id. § 248a(c) 
(“The schedule of fees . . . shall be based on the following 
principles: . . .”). Thus, this provision prescribing how the 
Board must go about pricing services says nothing about 
account access, which is controlled by Reserve Banks. As 
the district court observed, “[t]he plain language Con-
gress employed in 12 U.S.C. § 248a does not expressly re-
quire anything from or provide instruction to the Federal 
Reserve Banks.” Custodia Bank, 728 F. Supp. 3d at 1242. 

Second, Congress “does not alter the fundamental de-
tails of a regulatory scheme in vague terms or ancillary 
provisions—it does not, one might say, hide elephants in 
mouseholes.” Whitman v. Am. Trucking Ass’ns, 531 U.S. 
457, 468 (2001). To conclude that Congress removed Re-
serve Bank discretion over master account access in a 
clause tucked away in a list of principles for the Board (ra-
ther than Reserve Banks) to follow in pricing services 
would be akin to finding an elephant in a mousehole. From 
the enactment of the FRA in 1913 until the enactment of 
the MCA in 1980, the only arguable authority for issuing 
accounts came from § 342, which provides that such au-
thority is discretionary. “Accepting Custodia’s contention 
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here would mean that Congress, in the [MCA] in 1980, 
greatly altered the details of the regulatory scheme first 
initiated in 1913 by requiring Federal Reserve Banks to 
provide master accounts to all eligible depository institu-
tions requesting one, and also that Congress did so in a 
provision (and a subchapter) directed at the Board of Gov-
ernors and without expressly saying as much.” Custodia 
Bank, 728 F. Supp. 3d at 1244. 

We find it particularly unlikely that Congress in-
tended to depart from the discretion afforded by § 342 
when, in the MCA, Congress amended § 342 but retained 
its discretionary nature. The MCA’s amendment to § 342 
demonstrates that Congress considered the issue of non-
member banks making deposits to use Fed services, knew 
the receipt of deposits was a discretionary action on the 
part of Reserve Banks, see Farmers’ & Merchants’ Bank, 
262 U.S. at 662,15 and chose to leave that discretion un-
changed. It would make no sense for Congress simultane-
ously to remove that discretion in an isolated clause of a 
separate provision directed at a different entity (the 
Board). 

Third, the plain language of § 248a(c)(2) does not say 
that services must be available to all nonmember deposi-
tory institutions, just that they must be available to non-
member depository institutions in general, as a class. In 
the very same sentence, Congress chose to use the word 
“all” before “Federal Reserve Bank services,” but omitted 
it before “nonmember depository institutions.” As the dis-
trict court observed, this “signal[s] [Congress] intended 
to treat the two phrases differently.” Custodia Bank, 728 

 
15 “We generally presume that Congress is knowledgeable about 

existing law pertinent to the legislation it enacts.” Goodyear Atomic 
Corp. v. Miller, 486 U.S. 174, 184-85 (1988). 
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F. Supp. 3d at 1243. Indeed, Congress’s repeated use of 
qualifiers with respect to the term “depository institu-
tion(s)” in the FRA and MCA suggests it was intentional 
with such usage. For instance, later in § 248a, Congress 
refers to “[a]ll depository institutions.” 12 U.S.C. 
§ 248a(e). Similarly, § 461, which establishes the reserve 
requirements applicable to depository institutions, uses 
modifiers such as “all” and “every” when referring to de-
pository institutions. See id. § 461(b)(2)(D) (“Any reserve 
requirement imposed under this subsection shall be uni-
formly applied to all transaction accounts at all depository 
institutions.”); id. § 461(b)(4)(A) (“The Board may . . . im-
pose a supplemental reserve requirement on every depos-
itory institution.”). In contrast, § 248a(c)(2), notably, does 
not refer to “all” or “every” nonmember depository insti-
tution, just nonmember depository institutions as a class. 
That services shall be available to nonmembers as a class 
does not automatically entitle each nonmember to a mas-
ter account.16 

Finally, the Toomey Amendment underlines our con-
clusion that Congress envisioned that Reserve Banks 
would reject some master account applications from eligi-
ble entities. The Toomey Amendment amended the FRA 

 
16 The MCA’s history underscores this understanding. Before 1980, 

Reserve Banks needed to be told to make payment services available 
to nonmember depository institutions as a class. Just as in the nine-
teenth century, if a law school was instructed that admission “shall be 
available to women who had graduated from college,” that would 
mean the law school should consider women just as they considered 
men, but it would not mean that every woman who graduated college 
and applied got into that law school. The need to change prior practice 
demonstrates that the purpose of including this provision was to open 
up eligibility to a class that had been categorically denied, not the 
more drastic change to create an absolute, nondiscretionary entitle-
ment to enrollment for every applicant. 
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and MCA to require the Board to maintain a public data-
base listing every application for a master account and 
whether the application was “approved, rejected, pend-
ing, or withdrawn.” 12 U.S.C. § 248c(b)(1). The Board 
must also specify whether each applicant is one of three 
entity types: (i) “an insured depository institution”, (ii) 
“an insured credit union”, or (iii) “a depository institution 
that is not an insured depository institution or an insured 
credit union.” Id. § 248c(b)(1)(C). Crucially, each of those 
entity types is eligible for a master account. See supra 
note 4. Thus, Congress expressly addressed only eligible 
entities, yet still anticipated Reserve Banks could reject 
such applications.17 

For these reasons, we conclude the plain language of 
the three statutory provisions grants Reserve Banks the 
discretion to reject master account applications from eli-
gible entities. 

C. Even if the statutes were considered ambigu-
ous, we would reach the same conclusion 

Even if we were to find these statutes ambiguous, ex-
panding our inquiry would lead to the same result. First, 
our interpretation is reinforced by each clause’s place-
ment in the statutory scheme. The title of § 248a, which 

 
17 The dissent’s argument is that the Toomey Amendment did not 

evidence Congress’ expectation and approval of Reserve Banks re-
jecting some applications; rather, argues the dissent, Congress sus-
pected Reserve Banks were improperly rejecting applications, de-
spite Congress’ intention that the banks should have no discretion to 
reject any such applications, and Congress wanted to monitor when 
this was happening. But it would seem oddly indirect for Congress, if 
it intended for Reserve Banks to approve all applications without dis-
cretion, to amend the statute simply to monitor these wrongful rejec-
tions instead of directly instructing the Reserve Banks to approve all 
eligible applications. 
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Custodia relies on, is “Pricing of services,” suggesting 
that § 248a(c)(2) is concerned not with mandating access, 
but pricing. See Pub. L. No. 96-221, § 107, 94 Stat. 132, 
140-41 (1980). And the provision is located in a subchapter 
entitled “Board of Governors of the Federal Reserve Sys-
tem,” reinforcing that it is directed to the Board, not Re-
serve Banks, which have the authority to grant or deny an 
application for a master account. In contrast, § 342, which 
directly supports the position of Defendant-Appellee 
FRBKC, is found in a subchapter entitled “Powers and 
Duties of Federal Reserve Banks,” which is precisely the 
issue presented in this appeal. 

Furthermore, while we have already explained that 
the plain language of § 248a(c)(2) demonstrates it is a pric-
ing principle rather than an access command, this conclu-
sion is reinforced by looking at the other pricing principles 
listed in § 248a(c). The canon of noscitur a sociis—liter-
ally, “a word is known by the company it keeps”—can be 
employed by courts to clarify the meaning of ambiguous 
words and phrases by reference to other associated words 
and phrases. See Yates v. United States, 574 U.S. 528, 543 
(2015); 2A Sutherland Statutes and Statutory Construc-
tion § 47:16 (7th ed. 2007). The canon encourages reading 
ambiguous phrases in context to “limit the disruptive po-
tential of overly broad or general terms in a statute,” 
NISH v. Rumsfeld, 348 F.3d 1263, 1267 (10th Cir. 2003), 
and to “avoid the giving of unintended breadth to the Acts 
of Congress,” Jarecki v. G. D. Searle & Co., 367 U.S. 303, 
307 (1961). Here, each of the other three items listed in 
§ 248a(c) is clearly related to pricing, rather than scope of 
power. See 12 U.S.C. § 248a(c)(1) (providing that services 
“shall be priced explicitly”); id. § 248a(c)(3) (providing 
that pricing must account for all costs actually incurred in 
providing services as well as the taxes and return on cap-
ital that a private business firm would have for providing 
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those same services); id. § 248a(c)(4) (specifying the inter-
est rate for items credited prior to collection). This sug-
gests that the “shall be available” clause in § 248a(c)(2) is 
also a pricing principle, not a master account access man-
date. 

D. Contrary arguments raised by Custodia are not 
availing 

Custodia raises several arguments against our conclu-
sion, but none are availing.  First, Custodia argues our in-
terpretation renders the “services . . . shall be available to 
nonmember depository institutions” clause in § 248a(c)(2) 
meaningless. But a look at the context in which Congress 
passed the MCA reveals the clause’s class-based meaning: 
it directs the Board to ensure that the services enumer-
ated in § 248a(b) are available to both classes of deposi-
tory institutions, member and nonmember. Prior to the 
enactment of the MCA, only member banks were subject 
to a federal (as opposed to state) reserve asset require-
ment. This imposed opportunity costs on member banks 
because they could not earn interest on their reserve 
amounts. See Domestic Monetary Policy Report at 10. As 
a form of partial compensation for  member banks shoul-
dering this burden, the Fed provided services to those 
banks free of charge. Gary C. Zimmerman, The Pricing 
of Federal Reserve Services Under the MCA, Econ. Rev., 
Winter 1981, at 23 (1981). As a policy, the Fed did not pro-
vide most services to nonmember banks. Id. at 22. 

As interest rates rose in the 1970’s, this arrangement 
became less appealing to member banks, as the reserve 
requirements forced them to forgo the higher profits 
available if they could have invested their reserves. Do-
mestic Monetary Policy Report at 10. Member banks be-
gan leaving the Fed, impairing the Fed’s ability to effec-
tuate its monetary policy. Id. 
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Congress passed the MCA, in part, to stem the tide of 
banks withdrawing their membership. It did so by impos-
ing reserve requirements on all banks, both member and 
nonmember, thus eliminating the financial incentive to 
withdraw from Fed membership. To make the imposition 
of a reserve requirement more palatable to nonmember 
institutions, Congress also lowered the amount of funds 
required to be held in reserve and opened access to Fed 
services to nonmember institutions. See id. at 11 (“In re-
turn for the posting of reserves, non-member institutions 
were given access to Federal Reserve . . . services.”). 
However, it was expected that the reduced revenue from 
lower reserve requirements and the increase in use of Fed 
services would lead to a significant reduction in Fed earn-
ings and, consequently, the federal Treasury.18 Id. Con-
gress addressed these concerns in § 248a by directing the 
Fed to charge for its services. See Domestic Monetary 
Policy Report at 11. 

With this context in mind, § 248a(c)(2) has clear mean-
ing without reading it to remove Reserve Bank discretion 
to approve or reject a master account application: it 
simply generally directs the Board to open access to Fed 
services to both classes of institutions, members and non-
members. And the Board has done just that.  Services are 
widely available to nearly all nonmember depository insti-
tutions. Yet that general motive did not mean that Con-
gress intended to eliminate all discretion by the Reserve 
Banks to regulate the authorization of master accounts, 

 
18 Moreover, there were concerns that increased availability of the 

Fed’s free services would stifle private sector competition in the pro-
vision of those services. Id.; Anatoli Kuprianov, The Monetary Con-
trol Act and the Role of the Federal Reserve in the Interbank Clear-
ing Market, Federal Reserve Bank of Richmond 33 (July/Aug. 1985). 
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which remained, as before, an essential arrow in the Re-
serve Bank’s quiver of arrows to keep the banking system 
safe and sound.19  

Second, Custodia argues that the lack of the word “all” 
before “nonmember depository institutions” is not proba-
tive of congressional intent and § 248a(c)(2) “would have 
the same meaning regardless of whether the word ‘all’ 
preceded the phrase ‘nonmember depository institu-
tions.’” Fourth Corner, 861 F.3d at 1069 (Op. of Bacha-
rach, J.). Custodia reasons that the word “all” placed be-
fore “nonmember depository institutions” would be an in-
definite adjective. Id. (citing Bryan A. Garner, The Chi-
cago Guide to Grammar, Usage, and Punctuation 60 
(2016)). And drafters of statutes are often advised to use 
indefinite adjectives only when necessary. See William P. 
Statsky, Legislative Analysis and Drafting 184 (2d ed. 
1984). Therefore, Custodia argues, we should not read any 
significance into the absence of such an adjective.20 

 
19 To make its point, the dissent suggests the statute should be re-

written, but that is not only beyond the power of the courts, it is also 
an implicit recognition that the original language used by Congress 
does not support the position that nonmember depository institutions 
have an absolute right to a master account. 

20 The dissent accepts Custodia’s reading of § 248a(c)(2), suggest-
ing that despite not including the word “all,” Congress meant that all 
nonmember depository institutions would have nondiscretionary ac-
cess to master accounts, rather than just that such language qualified 
nonmember depository institutions for eligibility to apply for master 
account access.  The analogy the dissent draws actually makes clear 
why its conclusion is errant.  As the dissent says, the statements 
“ducks are birds” and “all ducks are birds” are equivalent.  Without 
including the word “all,” there would still be no question that it was 
implied—adding “all” would be superfluous because it would not 
change the statement’s meaning.  To the contrary, in the context of 
distinguishing between services being available to nonmembers as a 
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While this general guidance might be relevant in cer-
tain cases, it is clear Congress did not follow this principle 
in § 248a. As noted earlier, Congress started the very sen-
tence Custodia relies on with “[a]ll Federal Reserve bank 
services.” 12  U.S.C. § 248a(c)(2) (emphasis added). And 
later in the same provision, Congress refers to “[a]ll de-
pository institutions.” Id. § 248a(e). Congress was delib-
erate with  its use of “all” in this provision, and we find it 
probative of Congress’s intent that it chose not to use “all” 
before “nonmember depository institutions.” 

Third, Custodia argues our interpretation is contra-
dicted by statements in the legislative history that de-
scribe the MCA as providing “open access to [Fed] ser-
vices to all depository institutions on the same terms and 
conditions as member banks.” H.R. Rep. No. 96-842, at 71 
(1980) (Conf. Rep.); see also id. at 69; 126 Cong. Rec. 7072 
(1980). But these statements do not clearly address the 
question presented in this case. These statements do not 
evince any intention to establish unregulated master ac-
count access to nonmember depository institutions. Ra-
ther, they simply reinforce the statutory language prohib-
iting discrimination against nonmembers in pricing and 
service terms.21 

Fourth, Custodia points to statements by the Board 
and various Reserve Banks as evidence that Defendants 

 
class and being automatically granted to every nonmember, if “all” 
had been included (which it wasn’t), it would carry significant mean-
ing, such that we doubt Congress would leave it out if Congress had 
intended that all qualifying banks would automatically get access to 
master accounts. There is no reason to think Congress intended to 
expand the meaning of this provision so drastically. 

21 Indeed, Custodia’s position would elevate nonmembers above 
members, granting them guaranteed unencumbered access to the ex-
change of funds when member banks do not have such a privilege. 



37a 
 

 

have historically understood the MCA to mandate an un-
regulated absolute right of nonmember institutions to es-
tablish a master account. Custodia argues that Defend-
ants are claiming a newly discovered power that conflicts 
with their longstanding interpretation and that should, 
therefore, be viewed with skepticism. Not only is this con-
tention contradicted by the record, but, as with the legis-
lative history from Congress, the statements cited by 
Custodia shed little light on the question presented in this 
case. 

The Fed’s historical practices demonstrate that it has 
always understood that it had the authority to protect its 
payment systems from risk.22 The view advanced by Cus-
todia creates a danger of Reserve Banks having no discre-
tion with respect to master account access, thereby im-
pairing the Reserve Bank’s ability to carry out their duty 
to safeguard our financial system from risky institutions.  
But the Fed’s discretion to protect the financial system is 
long established.  See 12 U.S.C § 248; United States v. 
Wells Fargo & Co., 943 F.3d 588, 600 (2d Cir. 2019) (noting 
that  Reserve Banks “operate in the public interest, and, 
specifically, in furtherance of [the Federal Reserve] sys-
tem’s functions of . . . promoting the stability of the finan-
cial system, promoting the soundness of individual finan-
cial institutions, [and] fostering payment and settlement 
system safety”); cf. Trump v. Wilcox, 145 S. Ct. 1415, 1415 

 
22 We recognize that, until recently, the Fed has generally not ex-

ercised its discretion to deny account access. See Hill, supra, at 463. 
But it has also not been faced with access requests from novel insti-
tutions like Custodia. Custodia lacks both federal insurance and a fed-
eral supervisor. As of November 2023, 540 institutions held master 
accounts with FRBKC, and only one of them lacked both federal in-
surance and a federal supervisor. And the one outlier was a century-
old institution that had insurance and a federal supervisor when it 
first received its account. 
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(2025) (“The Federal Reserve . . . follows in the distinct 
historical tradition of the First and Second Banks of the 
United States.”). For example, in 1985 the Fed adopted 
policies governing the use of its wire transfer service, 
Fedwire, that evinced the Board’s view that it had the au-
thority to deny access to services—even those expressly 
listed in § 248a(b)—to an individual institution based on 
its assessment of that institution’s risk to the system. 

Similarly, since master accounts were first established 
in 1998, the Fed’s official master account policy, contained 
in Operating Circular 1, has consistently stated that Re-
serve Banks have discretion with respect to master ac-
count access. See Fed. Rsrv. Fin. Servs., Federal Reserve 
Banks Operating Circular 1: Account Relationships § 2.3 
(eff. Jan. 2, 1998) (“All master accounts are subject to Re-
serve Bank approval.”); Fed. Rsrv. Fin. Servs., Federal 
Reserve Banks Operating Circular 1: Account Relation-
ships § 2.6 (eff. Sept. 1, 2023) (“A Reserve Bank has dis-
cretion in deciding whether to provide a Financial Institu-
tion with access to a Master Account and may require a 
Financial Institution to provide additional information 
and documentation to the Reserve Bank to support its de-
cision making.”). 

Custodia refers to numerous statements that describe 
the MCA as directing the Board to make Fed services 
“available to all depository institutions.” Federal Reserve 
Bank Services; Proposed Fee Schedules and Pricing Prin-
ciples, 45 Fed. Reg. 58,689, 58,690 (Sept. 4, 1980); see also 
Fourth Corner, 861 F.3d at 1070-72 (Op. of  Bacharach, J.) 
(citing additional statements by the Fed). When read in 
the context described above, however, these statements 
say nothing about any congressional intent to remove Re-
serve Bank discretion over access for individual entities 
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deemed risky. Indeed, any such change would be breath-
taking in scope, limiting Reserve Banks’ regulatory au-
thority to ensure the safety of the banking system. We 
read the MCA to direct the Board to make Fed services 
generally available to all depository institutions, as op-
posed to restricting the availability of services generally 
to member institutions only. And statements about ser-
vices being “available to all depository institutions” are 
perfectly consistent with this understanding of the stat-
ute. Custodia points to no statements that actually touch 
on the issue of discretion with respect to individual enti-
ties. 

The same is true of the federal cases and academic 
commentary cited by Custodia. See Greater Buffalo 
Press, Inc. v. Fed. Rsrv. Bank of N.Y., 866 F.2d 38, 40 (2d 
Cir. 1989) (stating that the MCA made “check clearing 
services . . . available to all banks, regardless of whether 
or not they were member banks”); Jet Courier  Servs., 
Inc. v. Fed. Rsrv. Bank of Atlanta, 713 F.2d 1221, 1222-23 
(6th Cir. 1983) (stating that, pursuant to the MCA, “ser-
vices . . . formerly provided to member banks only will be 
available to all banks, regardless of whether or not they 
are members”); Elijah Brewer III, The Depository Insti-
tutions Deregulation and Monetary Control Act of 1980, 
Econ. Perspectives, Sept.-Oct. 1980, at 3-4 (stating that 
the MCA  requires the Fed to “grant all depository insti-
tutions access to [Federal Reserve] services”); Fourth 
Corner, 861 F.3d at 1073 (Op. of Bacharach, J.) (citing 
other academic commentary). Each of these statements 
says only that the MCA directed the Board to stop dis-
criminating against nonmember banks as a group; it says 
nothing about discretion to deny access to individual enti-
ties. 
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In fact, the only courts to have specifically decided the 
issue presented in this case have concluded, as we do, that 
Reserve Banks have discretion to deny master account ac-
cess to particular eligible entities. See Banco San Juan 
Internacional, 762 F. Supp. 3d at 268 (“No FRA provision 
instructs Federal Reserve banks to provide all available 
services to all depository institutions while ignoring any 
and all risk factors pertaining to individual applicants for 
such services.” (emphasis in original)); PayServices Bank 
v. Fed. Rsrv. Bank of S.F., 2024 WL 1347094, at *11 (D. 
Idaho Mar. 30, 2024) (unreported) (“[Section] 342 makes 
clear that Federal Reserve Banks are authorized to ac-
cept deposits, and thus open master accounts. Critically, 
however, they are not required to do so. Nothing in 
§ 248a(c)(2) upends this discretion.”). 

Fifth, Custodia argues that the Toomey Amendment 
is solely about transparency in the master account appli-
cation process and says nothing about substantive author-
ity to reject individual applications.23 Custodia explains 
that applications can be rejected on the basis that the ap-
plicant is not legally eligible for an account (i.e., not a de-
pository institution), so the Amendment’s acknowledge-
ment of rejections says nothing about rejecting applica-
tions from eligible entities. But this ignores the fact that 
Congress in the Toomey Amendment expressly required 

 
23 This argument is supported by amici who were among the draft-

ers of the Toomey Amendment. But post-enactment statements of the 
subjective intent of some drafters cannot override the plain language 
enacted by Congress. See Bostock v. Clayton Cnty., 590 U.S. 644, 653 
(2020) (“[T]he limits of the drafters’ imagination supply no reason to 
ignore the law’s demands. When the express terms of a statute give 
us one answer and extratextual considerations suggest another, it’s 
no contest.”). 
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the Board to list the “type of entity” which was denied a 
master account, and it provided three possible groups of 
entities, each of which were categories of entities who, as 
a category, were legally eligible for master accounts. 
Thus, the plain text of § 248c contemplates the rejection 
of master account access requests from eligible entities. 

Sixth, Custodia contends that the canon of constitu-
tional avoidance counsels against our conclusion. Specifi-
cally, Custodia argues that, if Reserve Banks have discre-
tion to deny master account access to eligible entities, 
then such a statutory scheme violates (1) the Due Process 
Clause and (2) the Appointments Clause of the U.S. Con-
stitution. Custodia raised these same arguments to the 
district court as stand-alone claims in its original com-
plaint. The district court dismissed them both under Fed-
eral Rule of Civil Procedure 12(b)(6) for failure to state a 
claim, reasoning that Custodia had not pled plausible vio-
lations of either clause. 

Custodia first contends that, if FRBKC has discretion 
to deny master account access to eligible entities, then 
such decision-making authority violates the Due Process 
Clause by vesting FRBKC’s board of directors, which is 
largely chosen by and partially composed of self-inter-
ested executives from competitor banks, with regulatory 
authority over Custodia.24 See Ass’n of Am. Railroads v. 
U.S. Dep’t of Transp., 821 F.3d 19, 27 (D.C. Cir. 2016). We 
agree with the district court that this system raises no due 

 
24 Specifically, a Reserve Bank’s nine-member board is made up of 

three classes of directors with three directors in each class. 12 U.S.C. 
§ 302. Class A directors are representatives of member banks. Id. 
Class B and Class C directors are “elected to represent the public” 
and cannot be representatives of member banks. Id.; id. § 303. Class 
A and Class B directors are elected by the Reserve Bank’s member 
banks, while Class C directors are chosen by the Board. Id. § 302. 
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process concerns because master account application de-
cisions are made by a Reserve Bank’s president, not its 
board, and Reserve Bank presidents are elected only by 
those directors who are not representatives of competi-
tors. See 12 U.S.C. §§ 302, 303, 341.25 

As for Custodia’s Appointments Clause argument, 
that was waived. Custodia raised this argument in its ini-
tial complaint. That claim was then dismissed by the dis-
trict court, and Custodia did not reassert it in its amended 
complaint after that dismissal. 

We have previously explained that “we do not require 
a party to reallege a cause of action on which the district 
court has conclusively ruled” in order to preserve a claim 
for appellate review. Davis v. TXO Prod. Corp., 929 F.2d 
1515, 1518 (10th Cir. 1991). However, a plaintiff waives its 
“objections to the ruling of the court on indefiniteness, in-
completeness or insufficiency, or more technical defects in 
pleadings” by failing to re-assert a claim in an amended 
complaint. Id. at 1517-18. 

 
25 Another potential problem for Custodia in raising this claim is 

that Custodia must first establish that it has a property or liberty in-
terest in a master account before it can show a due process violation. 
See Martin Marietta Materials, Inc. v. Kansas Dep’t of Transp., 810 
F.3d 1161, 1171-72 (10th Cir. 2016) (“To be entitled to procedural due 
process, [Custodia] must prove it has either a protected property or 
liberty interest.”). Defendants make this argument. (Aple. Bd. Br. 63-
64.) Because we conclude Custodia has no statutory entitlement to a 
master account, Custodia may be unable to establish such a liberty or 
property interest. See Martin Marietta, 810 F.3d at 1178 (explaining 
that there is no liberty or property interest where the outcome of the 
process is within the governing body’s discretion). 
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In dismissing Custodia’s Appointments Clause claim 
in this case, the district court concluded that (1) “the fac-
tual allegations in Custodia’s complaint support that” it is 
a Reserve Bank’s president, not the board, that makes 
master account application decisions (J.A. 384); and (2) 
the appointment process for Reserve Bank presidents 
does not violate the Appointments Clause.  Despite having 
the opportunity to reassert its claim that the appointment 
of Reserve Bank directors violates the Appointments 
Clause by adding factual allegations to its subsequent 
amended complaint, Custodia did not do so.  Because the 
district court dismissed Custodia’s argument about the 
appointment process for directors on the ground that the 
factual allegations were insufficient to implicate directors, 
Custodia waived its argument about the directors by fail-
ing to re-assert it in its amended complaint.  See Davis, 
929 F.2d at 1517-18. Instead, Custodia proceeded to seek 
to compel FRBKC’s president to grant it an account and 
never mention Appointments Clause issues in any of the 
remaining proceedings in the district court. 

To the extent Custodia now argues that the appoint-
ment process for a Reserve Bank president violates the 
Appointments Clause—an argument that was “conclu-
sively ruled” on by the district court—Custodia has also 
waived that argument by failing adequately to brief it on 
appeal. See United States v. Cooper, 654 F.3d 1104, 1128 
(10th Cir. 2011) (“It is well-settled that ‘[a]rguments inad-
equately briefed in the opening brief are waived.’” (quot-
ing Adler v. Wal-Mart Stores, Inc., 144 F.3d 664, 679 (10th 
Cir. 1998)). Custodia’s Opening Brief raised Appoint-
ments Clause concerns only with the appointment process 
for Reserve Bank directors. It never makes any mention 
of the appointment process for a Reserve Bank’s presi-
dent. Further, Custodia’s Reply Brief still fails to make 
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any argument as to how the appointment process for a Re-
serve Bank’s president violates the Appointments Clause 
or why the district court’s conclusion to the contrary was 
wrong. See Perry v. Woodward, 199 F.3d 1126, 1141 n.13 
(10th Cir. 1999) (“This  court . . . will not craft a party’s 
arguments for him.”). We are unwilling to rely on Custo-
dia’s bare assertion of Appointments Clause concerns 
when (1) Defendants were unable to respond to the argu-
ment due to Custodia’s inadequate briefing, and (2) Cus-
todia has not offered any explanation as to how the district 
court’s well-reasoned analysis was wrong.26  

V. CONCLUSION 

We agree with the district court that “[t]he plain lan-
guage of the relevant statutes can only reasonably be read 
to give the Federal Reserve Banks discretion in granting 
or denying requests for master accounts.” Custodia 
Bank, 728 F. Supp. 3d at 1245. Accordingly, we hold that 
Custodia is not statutorily and automatically entitled to a 
master account. We AFFIRM the district court’s judg-
ment in favor of Defendants on all claims. 

 
26 Custodia also finds it objectionable, from a policy perspective, for 

Reserve Banks to have discretion to deny master account access.  But 
Custodia does not establish that any such discretion violated any con-
stitutional provisions, nor that such discretion was abused in this case.  
Further, Custodia’s policy concerns are more than counterbalanced 
by the comparable danger of Reserve Banks having no discretion 
with respect to master account access and therefore no ability to 
carry out their duty to safeguard our financial system from risky in-
stitutions.  See United States v. Wells Fargo & Co., 943 F.3d 588, 600 
(2d Cir. 2019) (noting that Reserve Banks “operate in the public in-
terest, and, specifically, in furtherance of [the Federal Reserve] sys-
tem’s functions of . . . promoting the stability of the financial system, 
promoting the soundness of individual financial institutions, [and] fos-
tering payment and settlement system safety”).  In the end, we 
simply follow the text, which directs our holding in this case. 
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TYMKOVICH, Circuit Judge, dissenting: 

The Federal Reserve and its predecessors, the First 
and Second Banks of the United States, have tested the 
boundaries of our constitutional order since the founding. 
No lesser men than Alexander Hamilton and Thomas Jef-
ferson debated the necessity and legality of a national 
bank to implement America’s monetary policy. The Fed 
has proven an important part of America’s economic pol-
icy, but still, it exists on the boundaries of our tripartite 
system. By claiming unreviewable discretion over access 
to the nation’s financial system, the Fed has gone too far. 

In adopting the Fed’s interpretation of the law, the 
majority endorses a reading of federal law that allows un-
appointed bank officials to exercise significant yet unre-
viewable executive authority. I doubt our Constitution al-
lows that, and I think the solution here is simpler. 
Through the Depository Institutions Deregulation and 
Monetary Control Act (MCA), Congress mandated access 
for all nonmember depository institutions. This interpre-
tation is more faithful to the MCA’s plain text and skirts 
an avoidable constitutional quagmire. 

I would reverse. 

I. BACKGROUND 

A. History and Structure of the Federal Reserve 

In all its forms, the central bank of the United States 
has faced legal and political challenges. Some of our na-
tion’s earliest and most important debates surrounded the 
Fed’s predecessors. These debates still echo through this 
case. 
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1. The First and Second National Banks 

The First Bank of the United States was chartered in 
1791 amid political and legal controversy.  The First Bank, 
like the modern regional Federal Reserve Banks, was 
quasi-private.  The federal government appointed five di-
rectors and private shareholders appointed twenty more.  
Alexander Hamilton proposed the bank and argued it was 
the cornerstone of a strong national economy and neces-
sary to cement the states into a national bond.  See Bray 
Hammond, Banks and Politics in America: From the 
Revolution to the Civil War 114-15 (1957).  Thomas Jef-
ferson believed that the Bank was not only unnecessary, 
but a dangerous and unconstitutional expansion of federal 
power.  Id. at 117.  As to the constitutional question, 
James Madison and Attorney General Edmund Randolph 
agreed with Jefferson.  Id. at 115-17.  The factions that 
formed in this debate outlined America’s first political 
parties. 

The Second Bank of the United States was chartered 
in 1816. Once again, the President appointed five of the 
bank’s twenty-five directors. This time, challenges to the 
bank’s constitutionality made it to the Supreme Court. 
Chief Justice Marshall agreed with Hamilton and ruled 
that the Constitution’s Necessary and Proper Clause gave 
Congress the authority to charter and administer a na-
tional bank. See McCulloch v. Maryland, 17 U.S. 316, 353 
(1819). But that did not save the Second Bank from polit-
ical controversy.  Eventually, President Andrew Jackson, 
still believing the Second Bank was unconstitutional, ve-
toed legislation to renew the Second Bank’s charter.  Dis-
agreements over the constitutionality of the national bank 
firmed the lines between the Whigs, Republicans, and 
Democrats. 
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2. The Federal Reserve System 

The modern Federal Reserve System began in 1913 
when Congress passed the Federal Reserve Act. 12 
U.S.C. § 221 et seq. The FRA created twelve regional Re-
serve Banks and a Federal Reserve Board in Washington, 
D.C. Congress later added the Federal Open Market 
Committee (FOMC), completing the Federal Reserve 
System. 

The Federal Reserve Board, now called the Board of 
Governors, is not itself a bank, but an independent federal 
agency made up of seven members appointed by the Pres-
ident and confirmed by the Senate. The Board oversees 
the twelve regional banks and guides their day-to-day ac-
tivities through notice-and-comment rulemaking. See gen-
erally 12 U.S.C. § 248. 

The regional banks each serve as a “bank for banks” 
in their region. They hold deposits, lend to member banks, 
and serve as the bank for the U.S. Treasury. Each re-
gional bank is run by a board of nine directors. Three A-
Class directors and three B-Class directors are chosen by 
the member banks—state and national banks who own 
stock in their regional bank. Three C-Class directors are 
chosen by the Board of Governors. The A-Class and B-
Class directors elect a chair from the C-Class directors, 
subject to approval from the Board of Governors. The 
chair serves as the president and chief executive of the re-
gional bank, and serves as a rotating member of the 
FOMC, the part of the Fed that sets the target federal 
funds rate and authorizes open market operations to 
achieve it.1 Once the regional bank president is chosen, he 

 
1 The FOMC is made up of the seven Governors and five regional 

bank presidents—the New York Fed President has a permanent seat, 
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can be removed by either the bank’s board of directors or 
the Board of Governors.  

B. Master Accounts and Payment Services 

The regional banks provide the banking services to 
banks in their region. The Kansas City Fed serves Dis-
trict 10: Wyoming, Colorado, Nebraska, Kansas, Okla-
homa, and parts of New Mexico and Missouri.  For mem-
ber banks in those states, the Kansas City Fed is their 
principal federal regulator, performing on-site evalua-
tions. The Kansas City Fed also holds deposits; lends 
short-term cash; issues, transfers, and redeems govern-
ment securities; and provides integral payment services 
between banks. 

The Federal Reserve payment services are essential 
to most bank business. In fact, any time money moves 
from one bank to another, the Federal Reserve Banks are 
involved. These payment services include wire transfer 
services, automated clearinghouse services, check clear-
ing services, and settlement services. As an example, the 
Fed’s clearinghouse services allow companies to direct de-
posit their employees’ paychecks.  In 2024, Federal Re-
serve payment services processed more than $4.5 trillion 
per day. Fedwire Funds Service - Annual Statistics, The 
Fed. Rsrv., https://www.frbservices.org/resources/finan-
cial-services/wires/volume-value-stats/annual-stats.html 
(last visited Oct. 10, 2025).  Before the Fed provided these 
services, banks had to move physical currency between 
themselves; now, the Fed simply records credits and deb-
its between the banks. 

 
and the other 11 banks rotate through the four seats. The FOMC is 
not relevant here except noting that regional bank presidents serve 
on the committee. 
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The Fed records all these transactions in a bank’s 
master account. Before 1998, some banks had multiple ac-
counts with multiple regional banks. Then the Fed consol-
idated all reserve and clearing accounts into a single mas-
ter account. Master accounts are the official records of 
banks’ rights and obligations to each other. Settlement in 
a master account is the only way to settle a U.S. dollar 
transaction other than the exchange of physical currency. 

Master accounts, and the payment services accessible 
through them, are vital for functioning banks.  Without 
such access, a depository institution is merely a vault.  
Without their own master accounts, banks can only access 
these services through a correspondent banking relation-
ship or expensive third-party service providers.  Without 
a master account, a bank’s business is “effectively 
crippl[ed].” Fourth Corner Credit Union v. Fed. Rsrv. 
Bank of Kansas City, 861 F.3d 1052, 1053 (10th Cir. 2017) 
(Moritz, J., concurring). 

C. Custodia Bank 

Unsurprisingly, Custodia Bank wants a master ac-
count.  Custodia is a Wyoming-chartered Special Purpose 
Depository Institution (SPDI; pronounced “speedy”).  
Wyoming created SPDIs to encourage innovation in digi-
tal asset banking. SPDIs specialize in digital asset man-
agement.2  Under Wyoming law, they can provide custo-
dial services, asset servicing and management, and typical 
business cash management.  See Wyo. Stat. Ann. § 13-12-
103(b) (2025).  But they cannot loan money and must keep 

 
2 See generally Special Purpose Depository Institutions, Wyo. Div. 

of Banking, https://wyomingbankingdivision.wyo.gov/banks-and-
trust-companies/special-purpose-depository-institutions (last visited 
Oct. 10, 2025). 
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100% of reserves in cash or high-quality assets like treas-
ury bonds. Wyo. Stat. Ann. §§ 13-12-103(c), 105(a) (2025). 
Custodia’s goal as a SPDI is to provide the full suite of 
banking services to the cryptocurrency industry. Custo-
dia wants not only to be a safe depository for digital assets 
like cryptocurrencies, but also to provide traditional bank-
ing services to digital asset companies. 

To illustrate, consider a hypothetical company.  Hy-
poCo creates a new hypothetical cryptocurrency, Hypo-
Coin.  Under Wyoming law, Custodia could provide a safe 
depository for the company’s reserves of HypoCoin and, 
with a master account, could facilitate HypoCo’s payroll 
services, bill payment, and large dollar transfers for capi-
tal purchases.  The two services would be completely sep-
arate, but together would make Custodia a one-stop-shop 
for digital asset companies. 

Custodia applied for a master account in October 
2020.3 At the time, applications for a master account were 
done on a one-page form and, according to the Fed, were 
usually processed in five to seven business days. Custo-
dia’s took twenty-seven months. Discovery revealed early 
optimism about Custodia’s application. The Kansas City 
Fed told Custodia early on there were “no show-stoppers” 
in its application. App. 1721-23. 

The Kansas City Fed changed its tune over time. In 
August 2022, the Board of Governors issued guidance to 
the regional banks for evaluating account and service re-
quests. Guidelines for Evaluating Account and Services 
Requests, 87 Fed. Reg. 51099 (Aug. 19, 2022). The guide-
lines list six principles for guiding access decisions. Re-

 
3 Custodia separately applied for membership in the Federal Re-

serve System and Federal Deposit Insurance Corporation insurance. 
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garding the level of scrutiny the regional banks should ap-
ply, the guidelines create a three-tiered review frame-
work: 

1. Tier 1: Eligible institutions that are federally in-
sured . . . 

2. Tier 2: Eligible institutions that are not federally 
insured but are subject (by statute) to prudential 
supervision by a federal banking agency.  In addi-
tion, (i) if such an institution is chartered under 
federal law, it has a holding company that is sub-
ject to Federal Reserve oversight (by statute or 
commitments); and (ii) if such an institution is 
chartered under state law and has a holding com-
pany, that  holding  company  is  subject  to  Fed-
eral  Reserve oversight (by statute or commit-
ments) . . . 

3. Tier 3: Eligible institutions that are not federally 
insured and are not considered in Tier 2. 

Id. at 51109-10. Custodia fell into Tier 3 and was subject 
to “the strictest level of review.” Id. at 51110. 

Then, in November 2022, FTX Trading Ltd., a fraud-
ulent cryptocurrency exchange company, failed. Shortly 
thereafter, the Board of Governors communicated to the 
Kansas City Fed that Custodia’s application should be de-
nied. The Kansas City Fed sent the Board of Governors a 
draft denial letter, which the Board redlined and re-
turned. 

On January 27, 2024, the Kansas City Fed sent Custo-
dia the letter denying its master account application. On 
the same day, the Board of Governors denied Custodia’s 
membership application. 
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D. Custodia’s Lawsuit 

Custodia filed suit before its application was denied. 
Its first complaint alleged eight causes of action stemming 
from the Kansas City Fed’s inaction. The Fed defendants 
moved to dismiss, but the district court declined to dis-
miss Custodia’s Mandamus and APA claims. 

After Custodia’s application was denied by the Kansas 
City Fed, it amended its complaint and alleged three 
claims. First, Custodia alleges the Board of Governors vi-
olated the APA by denying Custodia’s application in vio-
lation of the Federal Reserve Act and the Monetary Con-
trol Act. Second, Custodia seeks relief under the Manda-
mus Act to compel the Kansas City Fed to grant its appli-
cation. Finally, Custodia seeks declaratory relief that the 
Kansas City Fed and the Board of Governors lack discre-
tion to deny its application. 

The Fed defendants again moved to dismiss. In this 
motion, they conceded that Custodia was legally eligible 
for a master account, but argued it is within their (abso-
lute) discretion to deny an application. The district court 
declined to dismiss Custodia’s APA claim against the 
Board, its Mandamus claim against the Kansas City Fed, 
and its declaratory relief claim. 

After discovery, both Custodia and the Kansas City 
Fed moved for judgment as a matter of law. This time, the 
district court ruled for the defendants. It concluded, first, 
the APA claim against the Board of Governors failed for 
lack of jurisdiction. It ruled that there was no final agency 
action and, so, no statutory jurisdiction. Second, the dis-
trict court found that Custodia was not entitled to manda-
mus relief because the Kansas City Fed had discretion 
over whether to issue master accounts under 12 U.S.C. 
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§ 342. Finally, the district court held its statutory inter-
pretation would also preclude relief for Custodia under 
the APA, even if it possessed jurisdiction. 

II. DISCUSSION 

This case, at its core, turns on statutory interpreta-
tion. No amount of policy argument or economic theory 
changes the fundamental question: does the Kansas City 
Fed have statutory discretion to deny a master account to 
a legally eligible depository institution? 

The text tells the story. 

There is no single statute that covers master accounts 
so the parties each put forth their own theory about what 
statutory provision controls. Custodia claims the Mone-
tary Control Act (MCA) is a statutory command that re-
quires a master account “shall be available to nonmember 
depository institutions.” 12 U.S.C. § 248a(c)(2) (emphasis 
added). On the other hand, the Kansas City Fed claims 
the Federal Reserve Act (FRA), 28 U.S.C. § 342, has al-
ways given it discretion over accepting deposits. It con-
tends it would only make sense for it to have discretion 
over deposit accounts. The Kansas City Fed bolsters its 
argument by claiming that a statute passed in 2022, the 
Toomey Amendment, 12 U.S.C. § 248c, specifically recog-
nizes its ability to reject master account applications. 

Custodia has the better reading of the MCA and that 
reading controls the outcome. The Fed’s interpretation, 
adopted by the majority, is certainly plausible. But what 
the majority calls “context,” I would dub misdirection. 
Section 248a’s text is clear and we need go no further, alt-
hough in context my interpretation avoids significant con-
stitutional problems. I start by interpreting the MCA and 
then address the majority’s approach and concerns. 



54a 
 

 

A. Interpreting the MCA 

The MCA provides the clearest textual basis for Cus-
todia’s claims. After all, it says “[a]ll Federal Reserve 
bank services covered by the fee schedule shall be avail-
able to nonmember depository institutions and such ser-
vices shall be priced at the same fee schedule applicable 
to member banks.” 12 U.S.C. § 248a(c)(2). This isolated 
reading of the text is compelling. Before today, the only 
other Court of Appeals judge to explicitly reach the issue 
(in a concurrence) found that § 248a controls. Fourth Cor-
ner Credit Union, 861 F.3d at 1068 (Bacharach, J., con-
curring). In a case also arising in this circuit, Fourth Cor-
ner Credit Union v. Federal Reserve Bank of Kansas 
City, Judge Bacharach, writing separately, concluded a 
credit union hoping to service marijuana-related busi-
nesses was entitled to a master account.  Id. First, he con-
cluded the district court should have presumed that 
Fourth Corner would follow the law in line with its prom-
ises.  Id. at 1065.  Second, and relevant here, he deter-
mined “§ 248a(c)(2) unambiguously entitles Fourth Cor-
ner to a master account.” Id. at 1068 (emphasis added). 
Custodia argues that we should do the same. I agree. 

First, it is undisputed that Custodia is eligible for a 
master account. Section 248a adopts its definition of “de-
pository institution” from 12 U.S.C. § 461(b)(1). 12 U.S.C. 
§ 248a(e). Custodia falls under § 461(b)(1)(A)(i): “any in-
sured bank as defined in section 3 of the Federal Deposit 
Insurance Act or any bank which is eligible to make appli-
cation to become an insured bank under section 5 of such 
Act.” It is eligible to apply for insurance under the FDIA 
because it is a “state bank . . . engaged in the business of 
receiving deposits, other than trust funds . . . incorporated 
under the laws of [Wyoming].” 12 U.S.C. § 1813(2)(A)-(B); 
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see also Wyo. Stat. Ann. § 13-12-103(b)(vii)(E) (2025) (con-
firming SPDIs may receive deposits under Wyoming 
law). 

It is no trivial fact that Custodia falls under § 461’s 
broad definition. Replacing “nonmember depository insti-
tutions” in § 248a with § 461(b)(1)(A)(i)’s definition shows 
just how broadly § 248a(c)(2) was meant to sweep. The 
modified statute reads, “[a]ll Federal Reserve bank ser-
vices covered by the fee schedule shall be available to [any 
bank which is eligible to make application to become an 
insured bank].” 12 U.S.C. § 248a(c)(2); § 461(b)(1)(A)(i) 
(emphasis added). Section 248a sweeps broadly and co-
vers Custodia. 

Second, Custodia argues, as Judge Bacharach ex-
plained, that § 248a controls access to master accounts. 
Section 248a covers an enumerated list of services: 

(1) currency and coin services; 

(2) check clearing and collection services; 

(3) wire transfer services; 

(4) automated clearinghouse services; 

(5) settlement services; 

(6) securities safekeeping services; 

(7) Federal Reserve float; and 

(8) any new services which the Federal Reserve Sys-
tem offers, including but not limited to payment 
services to effectuate the electronic transfer of 
funds. 

12 U.S.C. § 248a(b)(1)-(8). Custodia argues that master 
accounts are either covered by “any new services,” 
§ 248a(b)(8), or are a prerequisite for those services. It 
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would then follow that regional banks cannot deny non-
member institutions a master account without violating 
§ 248a. 

I find this interpretation compelling. None of the enu-
merated services are “accounts,” master or otherwise. 
Nor does the Fed contend that it charges a fee for master 
accounts as § 248a(c)(3) requires. See 28 U.S.C. 
§ 248a(c)(3) (“Over the long run, fees shall be established 
on the basis of all direct and indirect costs actually in-
curred in providing the Federal Reserve services 
priced.”). It makes sense to think of the master account as 
the means of accessing the services, not as an end in and 
of itself. In Fourth Corner, both Judge Moritz and Judge 
Bacharach recognized that a master account is required 
to access Fed services, and that the services are what the 
credit union wanted. See Fourth Corner Credit Union, 
861 F.3d at 1053 (Moritz, J., concurring) (“A master ac-
count is, put simply, a bank account for banks. It gives de-
pository institutions access to the Federal Reserve Sys-
tem’s services, including its electronic payments system. 
In the Credit Union’s words, ‘Without such access, a de-
pository institution is nothing more than a vault.’”); id. at 
1071 (Bacharach, J., concurring) (“To purchase these ser-
vices, a master account is required.”).  Here too, Custo-
dia’s business model hinges on access to the payment ser-
vices, not just a master account. 

The Fed defendants point out that a master account is 
not technically required to access the payment systems. 
They argue that Custodia can access the payment sys-
tems through a correspondent relationship with another 
bank by transacting through that bank’s master account. 
But I am not persuaded that access through an interme-
diary bank satisfies § 248a(c)(2). Relying on intermediar-
ies (who may or may not provide a long-term relationship) 
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does not guarantee the uniform access to payment ser-
vices that the MCA intended. 

Master accounts are necessary to access the payment 
systems. To deny a financial institution a master account 
is to deny access to the payment systems. The Kansas 
City Fed cannot get around statutorily mandated access 
to payment systems by damming the river upstream. 

Finally, Custodia asserts that § 248a(c)(2) contains 
two clear commands: (1) provide universal access, and (2) 
at equal prices. I agree. The word “shall” issues a com-
mand beyond the Fed’s discretion. See Lopez v. Davis, 
531 U.S. 230, 241 (2001) (“Congress used ‘shall’ to impose 
discretionless obligations . . . .”); see also Maine Cmty. 
Health Options v. United States, 590 U.S. 296, 310 (2020) 
(“Unlike the word ‘may,’ which implies discretion, the 
word ‘shall’ usually connotes a requirement.”). The stat-
ute clearly states, “[a]ll Federal Reserve bank services 
covered by the fee schedule shall be available to nonmem-
ber depository institutions and such services shall be 
priced at the same fee schedule applicable to member 
banks.” 12 U.S.C. § 248a(c)(2) (emphasis added). The 
plain reading of the statute is that the two uses of “shall” 
create two nondiscretionary commands for the Kansas 
City Fed. “If the statutory language is plain, we must en-
force it according to its terms.” King v. Burwell, 576 U.S. 
473, 486 (2015). The first command, the one Custodia is 
interested in, creates nondiscretionary access for non-
member depository institutions. And the second requires 
the Fed to charge equal prices for those services. 

The Kansas City Fed’s alternative reading of this pro-
vision is unpersuasive.  It first argues that the only com-
mand in the statute is to price the services equally for 
member and nonmember institutions. By adopting that 
reading, the majority reads the phrase “shall be available 
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to nonmember institutions” entirely out of the statute. 
That, I’m convinced, we cannot do. See TRW Inc. v. An-
drews, 534 U.S. 19, 31 (2001) (“It is ‘a cardinal principle of 
statutory construction’ that ‘a statute ought, upon the 
whole, to be so construed that, if it can be prevented, no 
clause, sentence, or word shall be superfluous, void, or in-
significant.’” (quoting Duncan v. Walker, 533 U.S. 167 
(2001))). The sentence contains two commands—access 
and fair pricing. 

The Fed then invites us to zoom out and view the pro-
vision in broader context. It argues that § 248a as a whole 
is only about the pricing of services and (c)(2) is not a com-
mand for the Kansas City Fed, but a principle that the 
Board of Governors must follow. First, it points to the 
heading of § 248a, “Pricing of services.” While the head-
ings in the U.S. Code are not law, they can provide context 
for the text’s meaning. Merit Mgmt. Grp., LP v. FTI Con-
sulting, Inc., 583 U.S. 366, 380 (2018) (“Although section 
headings cannot limit the plain meaning of a statutory text 
. . . ‘they supply cues’ as to what Congress intended.”). 
Plus, the provision is directed at the Board of Governors. 
Section 248a(a) states “the Board shall publish for public 
comment a set of pricing principles in accordance with this 
section” and “the Board shall begin to put into effect a 
schedule of fees for such services which is based on those 
principles.” Under this view, the 248a(c)(2) command is 
just a principle for the Board of Governors to remember 
when pricing. The Fed finally concludes, given this con-
text, § 248a(c)(2) only requires access to nonmember in-
stitutions as a class. They point out that the statute says, 
“all Federal Reserve Bank Services,” but does not say 
“all” nonmember depository institutions.  See 12 U.S.C. 
§ 248a(c)(2) (emphasis added). 
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The majority accepts the Fed’s contextual interpreta-
tion; I would not. Context does not override the plain text 
of the statute. Certainly, statutory titles and headings can 
provide “cues”—but they are just that. Yates v. United 
States, 574 U.S. 528, 540 (2015). The plain meaning cannot 
be undone by headings and titles. Merit Mgmt. Grp., LP, 
583 U.S. at 380. True, § 248a(a) contains commands to the 
Board, but § 248a(c)(2) is a clear principle of law. I find it 
strange to rule that the Board of Governors is bound by 
that principle, but the Kansas City Fed is not.4  

Lastly, the presence or absence of “all” does not 
change the plain meaning of the provision.  I agree with 
Judge Bacharach in Fourth Corner that “the statute 
would have the same meaning regardless of whether the 
word ‘all’ preceded the phrase ‘nonmember depository in-
stitutions.’” Fourth Corner Credit Union, 861 F.3d at 
1069 (Bacharach, J., concurring).  If Congress had in-
cluded “all,” it would have been an indefinite adjective.  Id. 
(citing Bryan A. Garner, The Chicago Guide to Grammar, 
Usage, and Punctuation 60 (2016)).  Statutory drafters 
are often discouraged from using pronominal indefinite 
adjectives unless necessary.  As one commentator ad-
vises: 

a. Use adjectives such as “each,” “every,” “any,” 
“all,” “no,” and “some” (technically known as “pro-
nominal indefinite adjectives”) only when neces-
sary. 

 
4 Recall that the Board of Governors regulates the regional banks 

but does not provide the services. Applying the § 248a(c)(2) command 
only to the Board would direct it away from the institution able to 
fulfill it. Plus, that would allow the Kansas City Fed to do something 
the Board of Governors cannot permit it to do. 
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b. If the subject of the sentence is plural, it is almost 
never necessary to use this kind of adjective. 

William P. Statsky, Legislative Analysis and Drafting 
184 (2d ed. 1984) (emphases added). Pennsylvania codified 
this rule. 101 Pa. Code § 15.142(c). (“Use adjectives such 
as ‘each,’ ‘every,’ ‘any,’ ‘all,’ ‘no,’ and ‘some’ (technically 
known as ‘pronominal indefinite adjectives’) only where 
necessary. If the subject of the sentence is plural, it is al-
most never necessary to use such an adjective”); see also 
Fourth Corner Credit Union, 861 F.3d at 1069-70 (collect-
ing corroborating sources). 

Whether a speaker says, “all ducks are birds” or 
simply “ducks are birds,” we would understand he means 
the same thing. Here too, the statute means every non-
member depository institution shall have access.  To man-
date access to nonmember institutions as a class but allow 
discretion over individual institutions gives the Kansas 
City Fed license to ignore the statute by denying all non-
members on the back end. 

The majority’s reading also renders the language su-
perfluous. The MCA not only created § 248a(c)(2), it also 
amended § 342. The amendments to § 342 added “non-
member bank[s]” to the list of institutions from whom re-
gional banks “may receive . . . deposits.” 12 U.S.C. § 342; 
see infra Section II.B (explaining the MCA’s amendments 
to § 342 in greater detail). Thus, reading § 248a(c)(2) as 
merely opening access to nonmember banks would make 
it superfluous alongside § 342. See TRW Inc., 534 U.S. at 
31. 

Section 248a(c)(2) contains a clear statutory command. 
The Federal Reserve System’s payment services “shall be 
available to nonmember depository institutions.” 12 
U.S.C. § 248a(c)(2) (emphasis added). The plain meaning 
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of this provision is that the Kansas City Fed may not deny 
Custodia a master account because doing so would unlaw-
fully prevent it from accessing those services. 

B. The Majority’s Contextual Argument 

Instead of starting with § 248a, the majority begins its 
analysis with a provision of the Federal Reserve Act, 12 
U.S.C. § 342. Section 342 provides that “[a]ny Federal Re-
serve bank may receive from any of its member banks, or 
other depository institutions, and from the United States, 
deposits of current funds in lawful money . . . .”  12 U.S.C. 
§ 342 (emphasis added). The Fed defendants argue, and 
the majority agrees, that this gives them discretion over 
deposits and, by logical extension, deposit accounts.  In-
deed, the Supreme Court “has repeatedly observed that 
the word ‘may’ clearly connotes discretion.” Biden v. 
Texas, 597 U.S. 785, 787 (2022) (internal quotations omit-
ted). 

The Supreme Court explored the Fed’s discretion in 
Farmers’ & Merchants’ Bank of Monroe v. Federal Re-
serve Bank of Richmond, 262 U.S. 649 (1923). In that case, 
the Court held that “neither section [342], nor any other 
provision of the Federal Reserve Act, imposes upon Re-
serve Banks any obligation to receive checks for collec-
tion. The act merely confers authority to do so.” Id. at 662. 
The majority reads Farmers’ as confirmation that the 
Fed has broad discretion over deposits and that includes 
deposit accounts. It also argues that statutory amend-
ments have only affirmed this discretion. 

The history does not support this broad assertion. 
When the MCA was passed, it made only minor amend-
ments to § 342. In fact, one of the only changes was to add 
“other depository institutions” to the list of parties it may 
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receive deposits from. Depository Institutions Deregula-
tion and Monetary Control Act (MCA), Pub. L. No. 96-
221, § 105(a)(1), 94 Stat. 132, 139 (1980). Meanwhile, Con-
gress placed § 248a in a new section that is not linked to 
the discretion of regional banks. The Supreme Court has 
noted that the FRA “appears to have been drawn with 
great care. 

Throughout the Act Congress clearly distinguished 
between what the board and the Reserve Banks ‘shall’ do 
and what they ‘may’ do.” Farmers’ & Merchants’ Bank of 
Monroe, 262 U.S. at 663. The majority argues that if Con-
gress had intended to limit the bank’s discretion, it would 
have done so in the section granting that discretion. 

Once again in 2022, Congress amended the FRA. This 
amendment, the Toomey Amendment, also supports dis-
cretion in the majority’s eyes. 

“The Board shall create and maintain a public, online, 
and searchable database that contains . . . a list of 
every entity that submits an access request for a re-
serve bank master account and services after enact-
ment of this section (or that has submitted an access 
request that is pending on the date of enactment of 
this section), including whether, and the dates  on  
which,  a  request . . . was  approved,  rejected, pending, 
or withdrawn.” 

12 U.S.C. § 248c(b)(1)(B)(ii). The majority believes that 
with this amendment, Congress once again considered 
and blessed the Fed’s ability to reject master account ap-
plications. 

The majority’s overarching theory is that § 342 gives 
the Fed broad discretion over deposits and Congress af-
firmed that discretion when it passed the MCA and the 
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Toomey Amendment. To find that Custodia has an abso-
lute entitlement to a master account based solely on 
§ 248a(c)(2) would be squeezing an elephant into a mouse-
hole. Certainly, this argument has some merit. After all, 
this is how the district court in this case ruled, and two 
other district courts agreed. See PayServices Bank v. 
Fed. Rsrv. Bank of S.F., No. 1:23-CV-00305-REP, 2024 
WL 1347094 (D. Idaho Mar. 30, 2024) (appeal docketed); 
see also Banco San Juan Internacional, Inc. v. Fed. Rsrv. 
Bank of N.Y., 762 F. Supp. 3d 247 (S.D.N.Y. 2025). 

But respectfully, I disagree. The discretion the major-
ity identifies in § 342 is not the heart of that statute. Sec-
tion 342 is simply the background legal principle that 
gives the regional banks legal authority to accept depos-
its—“words of authorization merely.” Farmers’ & Mer-
chants’ Bank of Monroe, 262 U.S. at 662. No doubt Con-
gress can pass additional laws changing the Fed’s discre-
tion. It did so in 1916, further allowing the Fed to accept 
deposits in maturing bills. See Federal Reserve Act 
Amendments, Pub. L. No. 64-270, 39 Stat. 752 (1916). Sec-
tion 248a limits the Kansas City Fed’s discretion in light 
of § 342’s backdrop. I agree that the placement of this pro-
vision is imperfect, but that does not make the statutory 
language any less clear. Besides, as I explain below, the 
MCA is no mousehole. 

Further, the Toomey Amendment does not affirm any 
powers of the Kansas City Fed.  In the majority’s view, 
the Toomey Amendment underlines its conclusion that 
Congress expected the Fed would reject some master ac-
count applications.  But I do not believe the Amendment 
changed anything.  Congress passed the Toomey Amend-
ment because it believed rejections were happening and 
merely wanted to gather information.  See Former Sena-
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tor Patrick J. Toomey Amicus Br. 12 (“The focus was con-
sistently, and exclusively, on promoting transparency as 
to which institutions held and had applied for master ac-
counts.”); see also Members of the U.S. Senate Banking 
Committee and U.S. House Financial Services Committee 
Amicus Br. 20 (“It is unreasonable to construe the 
Toomey Amendment as modifying § 248a(c)(2) or imply-
ing Congressional intent for § 342 to override the manda-
tory language of § 248a(c)(2).”). I read the Toomey 
Amendment only to require transparency in the existing 
framework. Whether the Fed denies a master account be-
cause it believes a bank is statutorily ineligible, or is exer-
cising unlawful discretion, it must disclose its decision to 
the public. 

The reading the Fed advances and the majority en-
dorses is certainly a plausible one, but it is not the best 
reading of the statute. The clear, unambiguous meaning 
of “shall be available” cannot be explained away. 12 
U.S.C. § 248a(c)(2). 

C. Of Elephants and Mouseholes 

An important influence on the majority’s constricting 
interpretation of § 248a is its belief that Congress would 
not make a change to the Fed’s discretion in a “single sen-
tence tucked deep and innocuously inside . . . the MCA.” 
Majority Op. 30. In the majority’s view, limiting the Fed’s 
discretion risks financial instability by inhibiting its abil-
ity to safeguard our financial system. Congress would not 
make such a change in a relatively obscure statutory sec-
tion—that would be like finding an elephant in a mouse-
hole. But the Fed has many tools in its belt to protect 
against harmful banking practices; granting it unreview-
able discretion over deposit accounts would itself be an el-
ephant that does not fit within the MCA mousehole. So 
this may be the rare case in which there are two elephants 
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and two mouseholes. Regardless of the consequences, we 
must interpret the law. 

This case presents a choice between a nondiscretion-
ary entitlement for Custodia (and any other eligible de-
pository institution) and unreviewable discretion for the 
Kansas City Fed.  At oral argument, counsel for the Kan-
sas City Fed suggested it disclaimed unreviewable discre-
tion.  But that is not the clear logic of its position.  Custo-
dia seeks relief under the Mandamus Act, and mandamus 
is only available to compel nondiscretionary acts.  28 
U.S.C. § 1361.  By granting the Kansas City Fed any dis-
cretion, we preclude mandamus relief.  When pressed at 
oral argument to give us another way the Kansas City 
Fed’s discretion would be subject to judicial review, coun-
sel could not. 

The district courts that have agreed with the Kansas 
City Fed’s position, moreover, have found the regional 
banks’ discretion to be beyond judicial review. Both the 
Southern District of New York and the District of Idaho 
recognized that if master account decisions are discretion-
ary, they are beyond APA review and mandamus relief. 
In Banco San Juan Internacional, Inc. v Federal Reserve 
Bank of New York, the court ruled that master accounts 
were governed by § 342 and were subject to the bank’s 
discretion. 762 F. Supp. 3d at 266-67. As a result, it ruled 
that Banco San Juan’s “APA, Mandamus Act, and DJA 
claims are precluded from review by statute.” Id. at 274. 
It then dismissed Banco San Juan’s due process claims 
because the bank failed to identify a valid cause of action. 
Id. at 283. Finally, the court dismissed Banco San Juan’s 
state-law claims because the bank had conceded that the 
New York Fed had a discretionary right to terminate 
master accounts. Id. At 284. The district court in Pay-
Services Bank v. Federal Reserve Bank of San Francisco 
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likewise recognized that “[t]he success of [PayServices’ 
APA, Mandamus, and Due Process] claims depends on 
the existence of a nondiscretionary duty.” 2024 WL 
1347094, at *6. At oral argument before the Ninth Circuit, 
counsel for the San Francisco Fed confirmed his argu-
ment was that there was “no opportunity for judicial re-
view.” Oral Argument at 18:58, PayServices Bank v. Fed-
eral Rsrv. Bank of S.F., No. 24-2455 (9th Cir. argued Dec. 
12, 2024). 

The Kansas City Fed’s attempt to temper its legal 
claim misses the larger consequence of its theory. There 
is really no way around the fact that any discretion be-
comes unreviewable discretion. 

Either outcome would come with significant conse-
quences for our financial system and our federal struc-
ture.  The majority concludes that the better view is Fed 
discretion.  But the MCA is no mousehole—it upended the 
bargain between the federal reserve and nonmember 
banks.  As one scholar aptly explains, “Congress struck a 
compromise in the Monetary Control Act of 1980: All de-
pository institutions would be subject to federally estab-
lished reserve requirements and in return all depository 
institutions would get access to the Federal Reserve’s 
payment services.” Julie Andersen Hill, From Cannabis 
to Crypto: Federal Reserve Discretion in Payments, 109 
Iowa L. Rev. 117, 168 (2023).  Even the Fed’s own publi-
cations recognize that the MCA “changed the way the Fed 
provided services.”  Federal Reserve System: The First 
100 Years, Fed. Rsrv. Bank of Phila. (Jan. 2021), 
https://www.philadelphiafed.org/-/media/FRBP/As-
sets/Institutional/Education/Publications/federal-re-
serve-system-the-first-100-years.pdf. Mandating that 
Custodia have access to Fed payment systems is perfectly 
in line with the policy changes Congress intended in the 
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MCA.  The MCA was passed in 1980 and, to my 
knowledge, the Fed denied a master account for the first 
time in 2015.  See Fourth Corner Credit Union, 861 F.3d 
at 1053 (Moritz, J., concurring).  During those 30 years, 
the Fed used other tools to mitigate potential risk to the 
financial system.  It still has general discretion over de-
posits and can reject deposits it views as risky.5 Section 
241(c)(2) also explicitly leaves open all other requirements 
that member banks are subject to.  12 U.S.C. § 248a(c)(2) 
(“[N]onmembers shall be subject to any other terms, in-
cluding a requirement of balances sufficient for clearing 
purposes, that the Board may determine are applicable to 
member banks.”).  The Fed can require banks to maintain 
extra balances, limit the total deposits, limit the size of 
transfers, and deny access to other services not covered 
under § 248a, like the discount window.  See generally 
Guide to the Federal Reserve’s Payment System Risk 
Policy on Intraday Credit, Bd. of Governors of the Fed. 
Rsrv. Sys. (July 20, 2023), https://www.federalre-
serve.gov/paymentsystems/files/psr_guide.pdf.  The Fed 
has managed risky banks with master accounts for years, 
and I am confident it still can. 

Indeed, recent history has amply demonstrated that 
traditional banks can be no less risky than innovative 
banks. The Fed’s policy concerns can be handled through 
policy innovation rather than shutting the door to innova-
tive banks and insulating itself from judicial review. 

 
5 Of course, the Fed cannot deny all deposits and de facto prevent 

Custodia from accessing payment services. Nat’l Rifle Ass’n of Am. 
v. Vullo, 602 U.S. 175, 191 (2024) (“[A] government official cannot do 
indirectly what she is barred from doing directly.”). 
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D. Constitutional Avoidance 

Finally, the majority’s interpretation of the law, 
though plausible, raises a host of constitutional concerns 
that we are bound to avoid. See Clark v. Martinez, 543 
U.S. 371, 380-81 (2005) (“[W]hen deciding which of two 
plausible statutory constructions to adopt, a court must 
consider the necessary consequences of its choice.  If one 
of them would raise a multitude of constitutional prob-
lems, the other should prevail.”).  I agree with Custodia 
and its amici that giving unreviewable discretion to the 
Kansas City Fed would push the boundaries of executive 
power. So I adopt the interpretation that limits the Fed’s 
discretion and evades any constitutional issues thereby. 

The executive power in Article II of the Constitution 
is “vested in a President of the United States of America.” 
U.S. Const. art. II, § 1, cl.1. The Constitution “provides for 
executive officers to ‘assist the supreme Magistrate in dis-
charging the duties of his trust.’” Free Enter. Fund v. 
Pub. Co. Acct. Oversight Bd., 561 U.S. 477, 483 (2010) 
(quoting 30 Writings of George Washington 334 (J. Fitz-
patrick ed. 1939)). These officers must still be accountable 
to the people, by being accountable to the President. See 
generally, Michael W. McConnell, The President Who 
Would Not Be King: Executive Power under the Consti-
tution 161-69 (2020) (“Unless the President has the power 
to remove executive officers ‘at pleasure’—to use Gouver-
neur Morris’s term—he cannot exercise control of the ex-
ecutive branch, cannot ‘take care’ that the laws be faith-
fully executed, and is deprived of a portion of ‘the execu-
tive power.’”). They must meet the appointment and re-
moval requirements set forth by the Constitution and Su-
preme Court case law. 

The Supreme Court’s clearest articulation of the dis-
tinction between superior officers, inferior officers, and 



69a 
 

 

employees comes from Lucia.  In Lucia, the Court ruled 
that SEC Administrative Law Judges are officers of the 
United States, not mere employees.  Lucia v. Sec. & Exch. 
Comm’n, 585 U.S. 237, 249 (2018).  The Lucia majority 
held that the ALJs were officers under Buckley v. Valeo’s 
“significant authority” test.  Id.  The Court did not reach 
the question of whether the ALJs were inferior or supe-
rior officers because the ALJs were unconstitutionally ap-
pointed regardless of that distinction.  Id. at 245-46.  In 
this case, the President of the Kansas City Fed is cer-
tainly not a constitutionally appointed superior officer, 
and if he is an inferior officer, the appointment and re-
moval process are suspect.  Like Lucia, we are concerned 
with the line between officer and employee. 

Principal officers who occupy a “continuing position 
established by law” and “exercise significant authority 
pursuant to the laws of the United States,” Lucia, 585 
U.S. at 245 (citation modified), must be appointed by the 
President and confirmed by the Senate, see U.S. Const. 
art. II, § 2, cl. 2. Inferior officers also occupy a continuing 
position and exercise significant authority but may be ap-
pointed by, and must be subject to, a principal officer. See 
Edmond v. United States, 520 U.S. 651, 662-63 (1997). All 
other executive officials are employees whose “duties 
[are] ‘occasional or temporary’ rather than ‘continuing 
and permanent.’” Lucia, 585 U.S. at 245 (quoting United 
States v. Germaine, 99 U.S. 508, 511-12 (1878)). The Con-
stitution “cares not a whit about who” appoints employ-
ees. Id. 

The majority’s decision that the Kansas City Fed and 
its president may deny master accounts makes it much 
more likely that they are inferior officers of the United 
States. “The exercise of ‘significant authority pursuant to 
the laws of the United States’ marks . . . the line between 
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officer and nonofficer.” Edmond, 520 U.S. at 662 (quoting 
Buckley v. Valeo, 424 U.S. 1, 126 (1976)). If the Kansas 
City Fed President is an inferior officer, then we must 
question whether the appointment and removal process is 
constitutional. Recall that the bank president is chosen 
from among the C-Class directors appointed by the Board 
of Governors by the A- and B-Class directors chosen by 
the private member banks. The Governors may be princi-
pal officers, but whether they are properly appointing re-
gional bank presidents is a tricky legal question. The bank 
president can also be removed by either the board of di-
rectors or the Board of Governors. Since “executive power 
include[s] a power to oversee executive officers through 
removal,” Free Enter. Fund, 561 U.S. at 492, I am skepti-
cal of an attempt to delegate the removal power to private 
board members. 

I do not mean to suggest that the entirety of the Fed-
eral Reserve System is unconstitutional. The Supreme 
Court has made clear “[t]he Federal Reserve is a uniquely 
structured, quasi-private entity that follows in the distinct 
historical tradition of the First and Second Banks of the 
United States.” Trump v. Wilcox, 145 S. Ct. 1415, 1415 
(2025). But if the Fed’s independence is constitutional 
only because it “follows in the distinct historical tradition 
of the First and Second Banks of the United States,” id., 
the Fed would be wise not to expand its power beyond its 
historical limits. As scholars have put it, “[m]oving money 
around . . . seems quite like what the First and Second 
Banks did,” but “to the extent that Congress has given the 
Fed regulatory authority for this purpose . . . , the argu-
ment that the President does not enjoy removal authority 
is much harder to make.” Aditya Bamzai & Aaron L. Niel-
son, Article II and the Federal Reserve, 109 Cornell L. 
Rev. 843, 906-07 (2024). 
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We can avoid these thorny questions if we conclude, as 
I think we must, that the Bank President is merely an em-
ployee of the United States. So we must favor the inter-
pretation of the statute that prohibits the Kansas City 
Fed President from exercising “significant executive au-
thority.” Lucia, 585 U.S. at 245. 

We are bound by the ordinary language of the statute 
and, in my view, shall means shall. Section § 248a(c)(2) 
mandates access to the Fed’s payment services for all 
nonmember depository institutions. By denying Custodia 
a master account, the Kansas City Fed has unlawfully de-
nied it access to those services which are vital to its busi-
ness. That, it cannot do. 

III. CONCLUSION 

This case comes clothed in 21st Century terms: cryp-
tocurrency, digital assets, instant wire transfers, and 
master accounts. But there is nothing new about this is-
sue. Courts have probed the legality of our nation’s cen-
tral bank and interpreted the relevant statutes since the 
founding. It remains true that “where a specific duty is 
assigned by law, and individual rights depend upon the 
performance of that duty, it seems equally clear that the 
individual who considers himself injured, has a right to re-
sort to the laws of his country for a remedy.” Marbury v. 
Madison, 5 U.S. 137, 166 (1803). The Monetary Control 
Act unambiguously provides that the Federal Reserve’s 
payment services “shall be available” to nonmember in-
stitutions like Custodia.  12 U.S.C. § 248a(c)(2). Under the 
Mandamus Act, the district court has the power to order 
a federal actor to perform a nondiscretionary duty. 
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ORDER ON DISPOSITIVE MOTIONS 

Plaintiff Custodia Bank is a Wyoming-chartered de-
pository institution. In October 2020, it applied to Defend-
ant Federal Reserve Bank of Kansas City (FRBKC) to 
obtain a Federal Reserve “master account,” which is es-
sentially a bank account for banks.  In January 2023, Cus-
todia’s request for a master account was denied. In this 
lawsuit, Custodia contends FRBKC was statutorily re-
quired to grant the master account request, and Defend-
ant  Federal Reserve  Board of Governors (the Board) hi-
jacked FRBKC’s consideration of the request and forced 
FRBKC to improperly deny the master account. 
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Custodia brings one cause of action against the Board 
(a federal agency) for violation of the Administrative Pro-
cedures Act (APA), alleging its actions were arbitrary, ca-
pricious, an abuse of discretion, or otherwise not in ac-
cordance with the law and asking the Court to compel the 
Board to issue a master account to Custodia (Claim I). 
Custodia’s cause of action against FRBKC seeks a writ of 
mandamus compelling it to grant a master account to Cus-
todia (Claim II). 

Custodia has filed a motion for judgment as a matter 
of law, arguing it is entitled to a master account as a mat-
ter of statutory construction. (ECF 233.) FRBKC has 
filed a cross-motion for summary judgment, contending 
Custodia is not entitled to a writ of mandamus because the 
law does not require it to grant a master account to Cus-
todia. (ECF 272.) The Board has not filed its own disposi-
tive motion, but it opposes Custodia’s motion and asks the 
Court to find Custodia’s APA claim fails as a matter of 
law. (ECF 271.) 

The Court has reviewed the extensive briefing and 
thousands of pages of exhibits submitted by the parties, 
as well as the administrative record lodged by the Board 
as to Claim I. (ECF 178, 234, 236, 271, 273, 274, 277, 295, 
296, 310, 311.) The Court has also considered the several 
amicus briefs. (ECF 251, 257, 259, 286.) The Court agrees 
with the parties that no genuine dispute of material fact 
precludes the Court from rendering judgment as a matter 
of law. And the Court concludes Custodia’s dispositive 
motion must be denied and Defendants are entitled to 
judgment as a matter of law in their favor. 
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FACTUAL AND PROCEDURAL BACKGROUND1 

Custodia is state-chartered as a Special Purpose De-
pository Institution (SPDI), a unique-to-Wyoming finan-
cial institution intended to facilitate cryptocurrency bank-
ing that is unlike other banks in that it is generally pro-
hibited from extending loans. (Am. Compl. ¶¶ 36-37.2)  
“SPDI banks were designed to provide a bridge connect-
ing crypto-asset companies to the U.S. payments system 
(for example, to pay their staff in U.S. dollars).” (Id , ¶ 37.) 

SPDI banks were also designed to provide custody 
services for crypto-assets via their trust departments, 
analogous to the custody services provided by the 
trust departments of custody banks for the trillions in 
securities held by retirement plans and mutual funds.  
SPDI banks allow, for example, a customer to use his 
or her Bitcoin held in the trust department of an SPDI 
bank to make a direct transfer, a purchase, or an in-
vestment, rather than having to first convert the 
Bitcoin into U.S. dollars. 

(Id.) As a state-chartered depository institution, Custodia 
is regulated by the Wyoming Division of Banking. (Id. ¶ 
36.) And as a SPDI bank, it is not required to be insured 
by the Federal Deposit Insurance Corporation (FDIC), 
but it is eligible to seek such deposit insurance because it 
is authorized and expected to take deposits. (Id. ¶ 40.) 

In October 2020, Custodia applied to FRBKC to ob-
tain a Federal Reserve master account (id. ¶ 21), which is 

 
1 While the Court cites to Custodia’s amended complaint for much 

of this background, which is unusual at the summary-judgment stage, 
the parties’ briefing does not raise a genuine dispute of any material 
fact concerning these allegations. 

2 ECF 121. 



75a 
 

 

“put simply, a bank account for banks” that “gives deposit 
institutions access to the Federal Reserve System’s ser-
vices, including its electronic payments system.” Fourth 
Corner Credit Union v. Fed. Rsrv. Bank of Kansas City, 
861 F.3d 1052, 1053 (10th Cir. 2017) (Moritz, J.).  “Without 
such access, a depository institution is nothing more than 
a vault.” Id. at 1053 (Moritz, J.) (internal quotation marks 
omitted). 

The master account is both a record of financial 
transactions that reflects the financial rights and obli-
gations of an account holder and the Reserve Bank 
with respect to each other, and the place where open-
ing and closing balances are determined. For each in-
stitution, all credits and debits resulting from the use 
of Federal Reserve services at any Federal Reserve 
office are booked to this single master account at one 
Reserve Bank. 

Id. at 1064 n.l (Bacharach, J.). A master account also ena-
bles its holder to access various services promised by 12 
U.S.C. § 248a beyond deposit and withdrawal services, in-
cluding wire transfer services, automated clearinghouse 
services, settlement services, securities safekeeping, and 
Federal Reserve float services. See id. at 1053 (Moritz, J.) 
(noting a master account “gives depository institutions ac-
cess to the Federal Reserve System’s services, including 
its electronic payments system”). 

Absent a master account, “Custodia cannot directly 
access the Federal Reserve and cannot offer the same 
custodial services for crypto-assets that incumbent banks 
like BNY Mellon presently provide.” (Am. Compl. ¶ 2.) 
“Without a master account, if Custodia is able to operate 
at all, it is as a second-class citizen, relegated to depend-
ency on and fealty to an intermediary bank [which does 
have a master account].” (Id.) 
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Having a master account means that SPDI banks do 
not have to use an intermediary [“correspondent”] 
bank in order to access the Federal Reserve banking 
system for clearing U.S. dollar transactions.  Elimi-
nating the “middleman” cuts costs, lowers risk (includ-
ing counterparty credit risk), and provides SPDI bank 
customers with more efficient and customizable pay-
ment services that can be programmed using soft-
ware. It does not mean that SPDI banks hold crypto-
assets within their master accounts. Custodia would 
hold no crypto-assets on its balance sheet or within its 
master account. 

(Id. ¶ 38; see also ¶ 4.) For a while, and perhaps still, Cus-
todia indeed accessed the Federal Reserve banking sys-
tem through a correspondent bank with a master account. 
However, “[d]oing so imposes additional costs and coun-
terparty credit risk, injects settlement risk given the ina-
bility to ensure simultaneous settlements, and exposes in-
stitutions to existential risks if the correspondent bank 
terminates the relationship.” (ECF 234 p. 18.) Accord-
ingly, Custodia’ s own Federal Reserve master account is 
significantly important to its business. See Fourth Corner, 
861 F.3d at 1053 (Moritz, J.) (noting that when plaintiff 
credit union was denied a master account by FRBKC in 
that case, it “effectively crippl[ed] the Credit Union’s 
business operations”). 

In August 2021, Custodia also applied to the Board of 
Governors for membership in the Federal Reserve, which 
would subject Custodia to oversight and regulation by the 
Federal Reserve Board (in addition to the state’s banking 
regulatory system). (Am. Compl. ¶ 47.) “It is not neces-
sary to be a member bank in order to receive a master 
account .... Custodia, however, took this additional step to 
demonstrate to [FRBKC] and the Board its willingness to 
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submit to full federal supervision and accountability.” 
(Id.) 

On January 27, 2023, the Board denied Custodia’s ap-
plication for membership into the Federal Reserve. (Id. 
¶¶ 62-70.) A few hours later, FRBKC conveyed the denial 
of Custodia’s master account application. (Id.; ECF 236-
84.) In this lawsuit, Custodia has not challenged the 
Board’s membership denial or the reasons underlying the 
master account denial. 

STANDARD OF ANALYSIS 

Custodia’ s Claim I is alleged only against the Board 
and concerns review of administrative action with a de-
mand to compel agency action, and Claim II is alleged 
only against FRBKC and concerns a request for writ of 
mandamus.  Despite the different postures of each claim, 
each party seeks judgment as a matter of law in its favor 
(ECF 234 p. 9; ECF 271 p. 55; ECF 273 p. 11), agreeing 
Custodia’s claims are resolved in this case based on ques-
tions of law with no genuine dispute of material fact af-
fecting the legal decisions. The Court agrees, finding the 
limited areas of disputed facts are not material to the de-
terminations in this case. Additionally, the parties stipu-
lated that all evidence and discovery between Custodia, 
FRBKC, and the Board’s administrative record “may be 
relied upon by all parties including any court hearing in 
this case throughout the remainder of this litigation,” and 
this stipulation was approved by the Court.  (ECF 220.) 
This stipulation is logical because Custodia seeks the 
same relief, compelling a master account, in both Claim I 
and Claim II, and therefore any distinction between the 
APA and the Mandamus Act is ultimately irrelevant, with 
the only difference in this case being which Defendant 
must comply with the potential writ. See Hernandez-Av-
alos v. I.N.S., 50 F.3d 842, 844 (10th Cir.) (noting that the 
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Mandamus Act and the APA are “merely different means 
of compelling an agency to take action [that] by law it is 
required to take”), cert. denied, 516 U.S. 826 (1995). Ac-
cordingly, the Court does not separately analyze the mat-
ter under the APA versus the Mandamus Act. See New 
Mexico Health Connections v. United States Dep’t of 
Health & Human Servs., 946 F.3d 1138, 1161 (10th Cir. 
2019) (“[t]he court employs summary judgment to ‘de-
cid[e], as a matter of law, whether the agency action is 
supported by the administrative record and otherwise 
consistent with the APA standard of review”) (quoting 
Calloway v. Harvey, 590 F. Supp. 2d 29, 36 (D.D.C. 2008)). 

Summary judgment is appropriate where “there is no 
genuine dispute as to any material fact and the movant is 
entitled to judgment as a matter of law.” Fed. R. Civ. P. 
56(a). The Court views the record and all reasonable in-
ferences that might be drawn from it in the light most fa-
vorable to the party opposing summary judgment. Dahl 
v. Charles F. Dahl, MD., P.C. Defined Ben. Pension 
Trust, 744 F.3d 623, 628 (10th Cir. 2014). “Cross-motions 
for summary judgment are to be treated separately; the 
denial of one does not require the grant of another.” Buell 
Cabinet Co. v. Sudduth, 608 F.2d 431, 433 (10th Cir. 1979). 

DISCUSSION 

“To be eligible for mandamus relief, the petitioner 
must establish (1) that he has a clear right to relief, (2) 
that the respondent’s duty to perform the act in question 
is plainly defined and peremptory, and (3) that he has no 
other adequate remedy.” Rios v. Ziglar, 398 F.3d 1201, 
1206 (10th Cir. 2005) (citing Johnson v. Rogers, 917 F.2d 
1283, 1285 (10th Cir. 1990)). If the petitioner can establish 
these requirements, the Court may exercise its discretion 
to grant the requested writ of mandamus. Id. (citing 
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Marquez-Ramos v. Reno, 69 F.3d 477, 479 (10th Cir. 
1995)).

The court’s jurisdiction over a mandamus petition de-
pends on the character of the government’s duty to the 
petitioner. [Marquez-Ramos, 69 F.3d at 479] (“[T]he 
question of whether a particular act is discretionary or 
ministerial rises to the jurisdictional level.”).  “The test 
for jurisdiction is whether mandamus would be an ap-
propriate means of relief.” Carpet, Linoleum & Resil-
ient Tile Layers v. Brown, 656 F.2d 564, 567 (10th Cir. 
1981). If the duty is “ministerial, clearly defined and 
peremptory,” mandamus is appropriate. Id. at 566 
(quoting Schulke v. United States, 544 F.2d 453, 455
(10th Cir. 1976)).

Rios, 398 F.3d at 1206-07. See also Norton v. S. Utah Wil-
derness All., 542 U.S. 55, 64 (2004) (a claim for mandamus 
under the APA “can proceed only where a plaintiff asserts
that an agency failed to take a discrete agency action that 
it is required to take”).

Custodia has not challenged a final agency action 
of the Board of Governors and Claim I under the 
APA must be dismissed.

The first issue to take up concerns the Board’s conten-
tion that it never took any final agency action on Custo-
dia’s request for a master account that would be subject 
to judicial review and Custodia’s disagreement with that 
contention. (ECF 234 p. 57; ECF 271 pp. 50-53; ECF 295 
pp. 30-34.) There is no dispute that the Board of Gover-
nors is a federal agency. The APA grants federal courts 
the authority to review the “final agency action” of an 
agency.  5 U.S.C. § 704. Therefore, a petitioner must chal-
lenge a “final agency action” in order to have statutory 
(prudential) standing to seek judicial review under the 
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APA. The finality of an agency action is jurisdictional. See 
Chemical Weapons Working Group, Inc. v. US. Dep’t of 
the Army, 111 F.3d 1485, 1494 (10th Cir. 1997). 

The APA defines “agency action” as “the whole or a 
part of an agency rule, order, license, sanction, relief, or 
the equivalent or denial thereof, or failure to act[.]” 5 
U.S.C. § 551(13); see also 5 U.S.C. § 701(b)(2) (noting that 
“agency action” means as defined by§ 551). 

In Bennett v. Spear, 520 U.S. 154, 117 S.Ct. 1154, 137 
L.Ed.2d 281 (1997), we distilled from our precedents 
two conditions that generally must be satisfied for 
agency action to be “final” under the APA. “First, the 
action must mark the consummation of the agency’s 
decisionmaking process-it must not be of a merely ten-
tative or interlocutory nature. And second, the action 
must be one by which rights or obligations have been 
determined, or from which legal consequences will 
flow.” Id., at 177-178, 117 S.Ct. 1154 (internal quota-
tion marks and citation omitted). 

U.S. Army Corps of Engineers v. Hawkes Co., 578 U.S. 
590, 597 (2016).  The petitioner has “the burden of identi-
fying specific federal conduct and explaining how it is ‘fi-
nal agency action’ within the meaning of section 551(13).” 
Colorado Farm Bureau Fed’n v. U.S. Forest Serv., 220 
F.3d 1171, 1173 (10th Cir. 2000). Whether an agency’s con-
duct constitutes “final agency action” under the APA is a 
question of law. Id. Courts take a “pragmatic” approach 
to finality. Hawkes Co., 578 U.S. at 599. 

In this case, Custodia identifies as the final agency ac-
tion an email sent from the Board to FRBKC, where the 
Board stated it has reviewed FRBKC’s “pre-decisional 
analysis of Custodia Bank’s request for a master account” 
and has “no concerns” with FRBKC’s intent to deny the 
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master account application.  (ECF 234 p. 57 (citing to Ad-
ministrative Record Bates Number FRB-AR-000002).)  
Custodia says the Board identified this no-concerns email 
as the relevant final agency action. (Id. (citing ECF 178).) 
In its Notice of Lodging of the Administrative Record, the 
Board stated the email “is the final agency action at issue 
as required by Local Rule 83.6(b)(1)(A), and that final 
agency action is followed by the three documents to which 
it directly refers.” (ECF 178 p. 1.) Custodia relies on this 
statement by the Board to show it is the final agency ac-
tion to be reviewed by the Court. The Board says not so 
fast—it lodged the administrative record and designated 
the last-in-time event (the no-concerns email) as the final 
agency action only to comply with the Court’s require-
ments and the District of Wyoming’s local civil rules, but 
that doesn’t automatically mean the no-concerns email 
holds any legal significance as a “final agency action;” in-
stead, the no-concerns email fails to meet the legal test for 
final agency action. (ECF 271 pp. 50-53.) Custodia re-
sponds that this no-concerns email “gave the Kansas City 
Fed the green light to deny Custodia’s account applica-
tion,” which “indisputably affected Custodia’s substantive 
rights.” (ECF 295 p. 30.) 

The no-concerns email does not constitute final agency 
action warranting judicial review under the APA for two 
reasons. First, the email is not an “agency action” because 
it is not “the whole or a part of an agency rule, order, li-
cense, sanction, relief, or the equivalent or denial thereof, 
or failure to act[.]” 5 U.S.C. § 551(13). In the similar case 
of Cherry v. U.S. Dep’t of Agriculture, 13 F. App’x 886 
(10th Cir. 2001), the U.S. Forest Service sent the plaintiff 
a letter demanding he remove his equipment from a mill-
site because he lacked an approved operating plan, and it 
warned him “that failure to remove his equipment or ob-
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tain an approved operating plan would place him in viola-
tion of 36 C.F.R. § 261.10.” Id. at 889. The plaintiff tried 
to challenge the letter under the APA, but the Tenth Cir-
cuit concluded the letter was not an agency action under 
the § 551(13) definition because it was not a rule, order, 
license, sanction, relief, or the equivalent or denial 
thereof, or a failure to act. Id. at 890. Like there, the no-
concerns email here cannot be said to be an agency action 
as defined by § 551(13). 

Second, the January 26, 2023 no-concerns email con-
stitutes only the Board of Governors’ implementation de-
cision pursuant to a broader agency plan, which is also not 
a final action. See Chemical Weapons Working Group, 
Inc., v. U.S. Dep’t of the Army, 111 F.3d 1485, 1494 (10th 
Cir. 1997) (concluding the Army’s decision to commence 
trial incinerations to test destruction of chemical weapons 
was not reviewable as a final agency action under the APA 
because it was instead the act of implementing its broader 
plan of chemical weapons disposal). 

An implementation decision is one that merely carries 
out a broader agency plan that marked the consumma-
tion of the relevant decision-making process. There-
fore, despite being the outcome of some decision-mak-
ing process, the decision does not represent the 
agency’s “last word on the matter in question.” See 
Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 478, 
121 S.Ct. 903, 149 L.Ed.2d 1 (2001) (discussing the 
APA’s final action standard for purposes of applying 
the “final action” standard of§ 307 of the Clean Air 
Act). 

County Comm‘rs of County of Sierra v. United States 
Dep ‘t of the Interior, 614 F. Supp. 3d 944, 953 (D.N.M. 
2022) (italics in original) (concluding a decision to translo-
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cate two wolves was an implementation decision con-
ducted by the U.S. Fish and Wildlife Service pursuant to 
a broader agency plan). The no-concerns email itself 
points to the Guidelines for Evaluating Account and Ser-
vices Requests previously announced by the Board on Au-
gust 15, 2022 (and published on August 19, 2022, at 87 Fed. 
Reg. 51099), as well as S-letter 2667, a policy enacted by 
the Board requiring Federal Reserve Banks to consult 
with Board staff on certain requests for master accounts.  
The no-concerns email was the implementation of these 
Guidelines and S-letter as they pertained to Custodia’s 
master account application.  The no-concerns email did 
not decide to impose the Guidelines considerations or S-
letter policy; those decisions were made several months 
before the no-concerns email. And Custodia has not chal-
lenged the Guidelines or S-letter 2667 in this case. The 
no-concerns email merely implemented these broader 
plans as they related to Custodia’s application.3 

Custodia has not carried its burden of “identifying 
specific federal conduct and explaining how it is ‘final 
agency action’ within the meaning of section 551(13).”4 

 
3 To be sure, “not all agency decisions made pursuant to a broader 

agency plan are unreviewable implementation decisions.” County 
Comm‘rs of County of Sierra, 614 F. Supp. 3d at 954. “When a deci-
sion has independent legal force because it substantially changes, 
modifies, or imposes conditions upon an agency’s previous disposition 
of a matter, and such changes have ‘clear and definite’ legal conse-
quences, the decision can no longer be viewed as ‘mere implementa-
tion’ and should be subjected to judicial review under the APA.” Id. 
Custodia has not argued such in this case, and there is no evidence 
suggesting the no-concerns email substantially changed the Board’s 
previous disposition of a matter. 

4 As an alternative argument, Custodia in its reply brief contends 
“the Board’s participation in the master account process meets the 
requirement that there be final agency action” and then lists a myriad 
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Colorado Farm Bureau Fed’n, 220 F.3d at 1173. Because 
the no-concerns email does not constitute a final agency 
action, Custodia lacks standing under the APA to chal-
lenge it. Consequently, this Court lacks jurisdiction to ad-
dress the merits of Custodia’s Claim I alleged under the 
APA against the Board of Governors, and it must be dis-
missed.5

Custodia is not statutorily entitled to a master ac-
count.

The Federal Reserve Act of 1913 established the Fed-
eral Reserve System, which consists of the Board of Gov-
ernors of the Federal Reserve System, the Federal Open 
Market Committee (FOMC), and twelve regional Federal 
Reserve Banks that each serve their respective district. 
Banco San Juan Internacional, Inc. v. Fed. Rsrv. Bank 

of alleged agency actions performed by the Board in an attempt to 
show this participation. (ECF 295 pp. 31-33.) This will not do the trick 
for two reasons. First, the Court has not permitted the Board to file 
a surreply, so the Court does not rely on this new argument found in 
Custodia’s reply brief. See Pippin v. Burlington Res. Oil And Gas 
Co., 440 F.3d 1186, 1192 (10th Cir. 2006) (unless the district court al-
lows a surreply from the non-moving party, “the court can avoid error 
only by not relying on the new materials and arguments in the mo-
vant’s reply brief’). Second, in this spaghetti-at-the-wall tactic, Cus-
todia does not demonstrate how any of the alleged agency actions, 
including the overarching claim that the Board “participated” in the 
master account process, are “final” because Custodia fails to explain 
how these actions “mark[] the consummation of the agency’s deci-
sionmaking process” or “determine[] [Custodia’s] legal rights such 
that legal consequences will flow therefrom.” Cherry, 13 Fed. App’x 
at 890.

5 Even if Custodia was correct in alleging the Board had performed 
a final agency action subject to judicial review under the APA, the 
merits of that claim would rise and fall with Custodia’s statutory-con-
struction argument, discussed next.
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of New York, No. 23-CV-6414 (JGK), 2023 WL 7111182, at 
*1 (S.D.N.Y. Oct. 27, 2023). In the Federal Reserve Act, 
Congress also authorized the Federal Reserve Banks to 
carry out certain banking functions, including accepting 
or rejecting deposits from depository institutions (i.e., to 
act as a centralized bank for the depository institutions in 
the district). Id. The Federal Reserve Banks record and 
maintain such deposits in master accounts. Id. 

The master account is both a record of financial trans-
actions that reflects the financial rights and obliga-
tions of an account holder and the Reserve Bank with 
respect to each other, and the place where opening and 
closing balances are determined. For each institution, 
all credits and debits resulting from the use of Federal 
Reserve services at any Federal Reserve office are 
booked to this single master account at one Reserve 
Bank. 

Fourth Corner, 861 F.3d at 1064 n. l (Bacharach, J.) (quot-
ing Bd. of Governors of the Fed. Reserve  Sys., Reserve  
Maintenance  Manual 5 (Nov. 2016), available at 
https://www.federalreserve.gov/monetarypolicy/files/re-
serve-maintenance-manual.pdf). 

In this case, it is undisputed that Custodia was “eligi-
ble” to obtain a master account. Upon Custodia’s applica-
tion, FRBKC consulted with the Board’s legal advisors, 
and they determined in January 2022 that “Custodia met 
the [Federal Reserve Act’s] definition of a ‘depository in-
stitution’ and was therefore ‘eligible’ to request a Reserve 
Bank account and services.” (ECF 273 p. 27; see also ECF 
236-9.) 

The real dispute at the heart of this case is whether 
FRBKC must grant a master account to Custodia because 
it was legally eligible or whether FRBKC possessed the 
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discretion to deny Custodia’s master account application 
despite its eligibility. Custodia contends that because it 
was legally eligible to request and obtain a master ac-
count, FRBKC was required by law to grant the request. 
FRBKC says legal eligibility is only a threshold determi-
nation and it retains discretion under the law whether to 
issue master accounts to eligible depository institutions. 
The parties rely on their interpretations of different pro-
visions of the Federal Reserve Act to press their argu-
ments. Custodia has not challenged the reasons given by 
FRBKC for denying its master account application in this 
lawsuit. 

2.1 Dispute Concerning Which Defendant Denied 
Custodia’s Master Account Application 

Custodia applied to FRBKC for a master account. 
(Am. Compl. 121.) The master account denial was con-
veyed to Custodia by FRBKC, not the Board of Gover-
nors, and was signed by the then-President and CEO of 
FRBKC.  (ECF 236-84.)  In its amended complaint, Cus-
todia asserted “the Board orchestrated the denial of Cus-
todia’s master account application,”  the Board’s action “in 
denying  Custodia’s  master account application” was un-
lawful, and the master account denial was “part of a larger 
effort coordinated by the Board (in conjunction with the 
White House) in response to its decision that de novo 
banks should not be permitted to engage with crypto-as-
sets.” (Am. Compl. ¶¶ 82, 84, 62.) In briefing, the Defend-
ants contend FRBKC is the entity that denied the master 
account application, with legal and appropriate input from 
the Board. (ECF 271 pp. 45-50; ECF 273 pp. 25-35.) In 
response, Custodia reasserted that “the Board controlled 
the Custodia master account process.” (ECF 295 p. 33.) 

This dispute is a question of fact. The extensive evi-
dence presented by the parties as part of their motions 
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practice weighs toward a factual finding that it was 
FRBKC that denied Custodia’s master account applica-
tion. (See ECF 273 pp. 36-37 and the citations to the rec-
ord therein.) Nonetheless, the Court need not make any 
factual determination on this dispute. For purposes of 
considering Custodia’s request for a writ of mandamus in 
Claim II alleged against FRBKC, the Court will assume 
without deciding that FRBKC denied the master account 
application. The Court notes, though, that if Custodia is 
correct that it was actually the Board that denied the ap-
plication, such could amount to a final agency action suffi-
cient to vest jurisdiction for judicial review. And regard-
less, because Custodia’s bases for compelling a master ac-
count in Count I and Count II are identical-that the Fed-
eral Reserve Act commands Custodia receive a master ac-
count-the following statutory construction analysis would 
control the outcome for both causes of action. 

2.2 Statutory Interpretation Principles 

When construing federal statutes, the Court’s goal is 
to “ascertain the congressional intent and give effect to 
the legislative will.” Ribas v. Mukasey, 545 F.3d 922, 929 
(10th Cir. 2008) (quotation omitted). 

In conducting this analysis, we first tum to the stat-
ute’s plain language. United States v. West, 671 F.3d 
1195, 1199 (10th Cir. 2012).  We give undefined terms 
their ordinary meanings, considering “both the spe-
cific context in which the word is used and the broader 
context of the statute as a whole.” Theis, 853 F.3d at 
1181. 

In determining whether statutory language is ambig-
uous, we look to “the language itself, the specific con-
text in which that language is used, and the broader 
context of the statute as a whole.”  Keller Tank Servs. 
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IL Inc. v. Comm’r, 854 F.3d 1178, 1196 (10th Cir.2017) 
(quotation omitted). A statute is ambiguous if it “is ca-
pable of being understood by reasonably well-in-
formed persons in two or more different senses.” Al-
len v. Geneva Steel Co. (In re Geneva Steel Co.), 281 
F.3d 1173, 1178 (10th Cir. 2002). 

In re Taylor, 899 F.3d 1126, 1129 (10th Cir. 2018). “It is 
well established that ‘when the statute’s language is plain, 
the sole function of the courts-at least where the disposi-
tion required by the text is not absurd-is to enforce it ac-
cording to its terms.”‘ Lamie v. U.S. Trustee, 540 U.S. 526, 
534 (2004) (quoting Hartford Underwriters Ins. Co. v. Un-
ion Planters Bank, NA., 530 U.S. 1, 6 (2000)). 

2.3 Statutory Analysis 

Custodia contends 12 U.S.C. § 248a(c)(2) requires that 
all legally-eligible depository institutions receive a master 
account. Section 248a was enacted as part of the Deposi-
tory Institutions Deregulation and Monetary Control Act 
of 1980 (DIDMCA). As its name implies, the DIDMCA 
had two overarching principles: 

(1) Phase out certain restrictions on depository in-
stitutions, including state-law restrictions on in-
terest rates because those restrictions had pre-
cluded banks from paying a market rate of in-
terest on deposits and lenders from charging a 
market rate of interest on loans. See Moyer v. 
Citicorp Homeowners, Inc., 799 F.2d 1445, 1446 
(11th Cir. 1986). 

(2) Increase the Federal Reserve’s control over the 
money supply by requiring even nonmember 
depository institutions to meet certain reserve 
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requirements based on the size of their depos-
its. See Texas State Bank v. United States, 423 
F.3d 1370, 1373 (Fed. Cir. 2005). 

As part of the DIDMCA, § 248a, entitled “Pricing of ser-
vices,” provides in part: 

(a) Publication of Pricing Principles and Proposed 
Schedule of Fees; Effective Date of Schedule of 
Fees. 

Not later than the first day of the sixth month after 
March 31, 1980, the Board shall publish for public com-
ment a set of pricing principles in accordance with this 
section and a proposed schedule of fees based upon 
those principles for Federal Reserve bank services to 
depository institutions, and not later than the first day 
of the eighteenth month after March 31, 1980, the 
Board shall begin to put into effect a schedule of fees 
for such services which is based on those principles. 

(b) Covered services. 

The services which shall be covered by the schedule of 
fees under subsection (a) are— 

(1) currency and coin services; 

(2) check clearing and collection services; 

(3) wire transfer services; 

(4) automated clearinghouse services; 

(5) settlement services; 

(6) securities safekeeping services; 

(7) Federal Reserve float; and 
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(8) any new services which the Federal Reserve 
System offers, including but not limited to pay-
ment services to effectuate the electronic 
transfer of funds. 

(c) Criteria applicable. 

The schedule of fees prescribed pursuant to this sec-
tion shall be based on the following principles: 

(1) All Federal Reserve Bank services covered by 
the fee schedule shall be priced explicitly. 

(2) All Federal Reserve bank services covered by 
the fee schedule shall be available to nonmem-
ber  depository institutions and such services 
shall be priced at the same fee schedule appli-
cable to  member banks, except that nonmem-
bers shall be subject to any other terms, includ-
ing a requirement  of balances sufficient for 
clearing purposes, that the Board may deter-
mine are applicable to member banks. 

…  

12 U.S.C. § 248a. 

Relying largely on Judge Bacharach’s concurring 
opinion in Fourth Corner, Custodia contends § 248a(c)(2) 
requires that all legally-eligible depository institutions re-
ceive a master account. Specifically, Custodia says the 
language, “All Federal Reserve bank services covered by 
the fee schedule shall be available to nonmember deposi-
tory institutions” requires every eligible depository insti-
tution to receive a master account because it is only 
through a master account that a depository institution can 
access the identified bank services. Judge Bacharach con-
cluded the only way the “Federal Reserve bank services 
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covered by the fee schedule” can be made available to non-
member depository institutions is by granting them a 
master account. Fourth Corner, 861 F.3d at 1071 (“The 
plain text of § 248a(c)(2) indicates that nonmember depos-
itory institutions are entitled to purchase services from 
Federal Reserve Banks. To purchase these services, a 
master account is required.  Thus, nonmember depository 
institutions, such as Fourth Comer, are entitled to master 
accounts.”). Custodia asserts § 248a(c)(2) “unambiguously 
commands Defendants to grant access to all services cov-
ered by ‘the fee schedule’ to ‘nonmember depository insti-
tutions.’  As a nonmember depository institution deemed 
eligible by both the Board and the Kansas City Fed, Cus-
todia must be granted a master account.” (ECF 234 p. 43.) 

Unsurprisingly, the Defendants see it differently. 
They contend the various Federal Reserve Banks have 
the discretion to grant or deny a master account applica-
tion under 12 U.S.C. § 342, which says in part: 

Any Federal reserve bank may receive from any of its 
member banks, or other depository  institutions,  ...  
deposits  of current  funds  in  lawful  money, national-
bank notes, Federal reserve notes, or checks, and 
drafts, payable upon presentation or other items .... 6 

To effectuate this deposit-taking function, Federal Re-
serve Banks use the master account to keep a record of 
each depository institution’s debits and credits. No provi-
sion of the Federal Reserve Act, including § 342, “imposes 
upon reserve banks any obligation to receive” deposits. 

 
6 Relevant here, the DIDMCA amended § 342 by adding “other de-

pository institutions” to the list of entities from which Federal Re-
serve Banks may receive deposits. Public Law No. 96-221 (HR 4986), 
§ 105, 94 Stat. 132 (1980) (codified at 12 U.S.C. § 342). 
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Farmers’ & Merchants’ Bank of Monroe, N.C. v. Fed. 
Rsrv. Bank of Richmond, Va., 262 U.S. 649, 662 (1923). 
“The act merely confers authority to do so.” Id. The Su-
preme Court in Farmers’ and Merchants’ Bank observed 
that the Federal Reserve Act “appears to have been 
drawn with great care. Throughout the act the distinction 
is clearly made between what the board and the Reserve 
Banks ‘shall’ do and what they ‘may’ do.” Id. at 663.  The 
Defendants contend the discretion to receive or reject de-
posits necessarily carries with it the discretion to grant or 
deny master accounts. 

Judge Bacharach’s opinion in Fourth Corner is well-
reasoned and insightful, and it offers a helpful starting 
point on this issue. It is, however, not controlling author-
ity because Fourth Corner was a three-way split decision 
between the three-judge panel, and Judge Bacharach was 
effectively the odd man out as he voted to reverse the dis-
missal of the complaint while the other two judges voted 
to uphold the dismissal. See Fourth Corner, 861 F.3d at 
1053; see also Banco San Juan Internacional, Inc. v. Fed. 
Rsrv. Bank of New York, No. 23-CV-6414 (JGK), 2023 WL 
7111182, at *8 (S.D.N.Y. Oct. 27, 2023) (noting that Judge 
Bacharach’s opinion is not controlling even in the Tenth 
Circuit). 

Having carefully examined the relevant statutory lan-
guage and considered the many arguments presented, the 
Court concludes § 248a does not do the lifting Custodia 
demands of it. The Court respectfully deviates from 
Judge Bacharach’s opinion in Fourth Corner based in 
large part on certain legislation enacted by Congress 
since then, which was not available for Judge Bacharach’s 
consideration in 2017. The Court concludes the statutory 
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language is clear and unambiguous, and the Federal Re-
serve Act does not support Custodia’s position for several 
reasons. 

First, the express language of § 248a does not say an-
ything about a master account, and it certainly does not 
instruct Federal Reserve Banks to grant a master ac-
count to every eligible depository institution that asks for 
one. The language employed by Congress in § 248a estab-
lishes that it is directed to the Board of Governors, not the 
Federal Reserve Banks. Subsection 248a(a) instructs “the 
Board” to “publish for public comment a set of pricing 
principles in accordance with this section and a proposed 
schedule of fees based upon those principles.” The re-
mainder of Section 248a sets forth those pricing principles 
and provides further instruction to the Board of Gover-
nors.  See, e.g., § 248a(d) (“The Board shall require reduc-
tions in the operating budgets of the Federal Reserve 
banks ... ). The plain language Congress employed in 12 
U.S.C. § 248a does not expressly require anything from or 
provide instruction to the Federal Reserve Banks. 

Second, it makes logical sense that § 248a is directed 
to the Board of Governors because that statute is found in 
Subchapter II of Chapter 3 of Title 12, and Subchapter II 
is titled “Board of Governors of the Federal Reserve Sys-
tem.” Indeed, § 248 begins, “The Board of Governors of 
the Federal Reserve System shall be authorized and em-
powered: [list of duties].” 12 U.S.C. § 248. And § 248a is 
titled, “Pricing of services.” The titles of § 248a and Sub-
chapter II persuasively suggest Congress was instructing 
the Board of Governors to create a non-discriminatory 
pricing schedule, not instructing the Federal Reserve 
Banks that they must provide master accounts to all eligi-
ble depository institutions. See A. Scalia & B. Garner, 
Reading Law: The Interpretation of Legal Texts, p. 221 
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(2012) (“The title and headings are permissible indicators 
of meaning.”). Custodia’s assertion that Congress in-
tended to mandate Federal Reserve Banks to automati-
cally grant master accounts to all eligible nonmember in-
stitutions in a subchapter that sets forth the duties of a 
completely different entity (the Board of Governors) is a 
leap too far. 

Third, the plain language of § 248a sets forth two pri-
mary directives: (1) require the Board to establish a fee 
schedule for Federal Reserve Bank services that is the 
same for both member depository institutions and non-
member depository institutions, and (2) require the Board 
to ensure those services are available to both member de-
pository institutions and nonmember depository institu-
tions. Contrary to Custodia’s position, there is no lan-
guage in § 248a requiring the services be provided to 
every nonmember depository institution. See Banco San 
Juan Internacional, Inc. v. Fed. Rsrv. Bank of New York, 
No. 23-CV-6414 (JGK), 2023 WL 7111182, at *8 (S.D.N.Y. 
Oct. 27, 2023) (“the purpose of the statutory section is to 
prevent price discrimination when a service is offered to a 
nonmember institution, not to require the Federal re-
serve banks to provide specific services to nonmember 
banks”) (citing Jet Courier Servs., Inc. v. Fed. Rsrv. Bank 
of Atlanta, 713 F.2d 1221, 1227 (6th Cir. 1983)). The Court 
finds it significant that Congress chose to include the 
word “all” before “Federal Reserve bank services covered 
by the fee schedule” but not before “nonmember deposi-
tory institutions” in § 248a(c)(2). Thus, Congress did not 
signal its intent that all Federal Reserve bank services be 
available to all nonmember depository institutions. In-
deed, by including “all” prior to “Federal Reserve bank 
services” but not prior to “nonmember depository institu-
tions” within the same provision, Congress signaled it in-
tended to treat the two phrases differently. See Loughrin 
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v. United States, 573 U.S. 351, 358 (2014) (“We have often 
noted that when ‘Congress includes particular language 
in one section of a statute but omits it in another’—let 
alone in the very next provision-this Court ‘presume[s]’ 
that Congress intended a difference in meaning.”) (quot-
ing Russello v. United States, 464 U.S. 16, 23 (1983)); see 
also Rule of the Last Antecedent, Black’s Law Dictionary 
1532-1533 (10th ed. 2014) (“qualifying words or phrases 
modify the words or phrases immediately preceding them 
and not words or phrases more remote, unless the exten-
sion is necessary from the context or the spirit of the en-
tire writing”). 

The inclusion of “all” with respect to the Federal Re-
serve services and exclusion of “all” regarding which 
depository institutions suggests that there be no dis-
cretion over which services must be priced according 
to the fee schedule, but that discretion remains in 
providing depository institutions access to such ser-
vices, such as retaining discretion in granting master 
accounts. 

(ECF 286 p. 16, Amicus Br. of Prof. David Zaring.) 

Fourth, concluding the Federal Reserve Banks pos-
sess discretion to grant or deny master accounts is har-
monious with recent federal legislation. In December 
2022, as part of the National Defense Authorization Act 
for Fiscal Year 2023, Public Law 117-263, Congress en-
acted and the President signed into law 12 U.S.C. § 248c. 
That statute instructs the Board of Governors to create 
and maintain a public database identifying every entity 
that currently possesses a master account at a Federal 
Reserve Bank as well as every entity that has submitted 
an application for a master account.  12 U.S.C. § 248c(b)(l). 
Significantly, the Board’s database must also show 
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whether each new master account application “was ap-
proved, rejected, pending, or withdrawn.” Id. 
§ 248c(b)(l)(B)(ii). If Congress intended the DIDMCA to 
remove a Federal Reserve Bank’s discretion to deny a 
master account application, there would be no reason for 
Congress to now require a public database indicating 
which master account applications have been granted and 
which have been denied.  “This amendment confirms that 
Federal reserve banks may ‘reject’ applications from de-
pository institutions ....” Banco San Juan Internacional, 
2023 WL 7111182, at *7. If, as Custodia contends, Federal 
Reserve Banks lack discretion to deny a master account 
application as a matter of law, § 248c(b)(I)(B)(ii)’s “re-
jected” option would be unnecessary and superfluous, but 
courts may not “construe a statute in a way that renders 
words or phrases meaningless, redundant, or superflu-
ous.” Bridger Coal Co./Pac. Mins., Inc. v. Dir., Off. of 
Workers’ Comp. Programs, U.S. Dep’ t of Labor, 927 F.2d 
1150, 1153 (10th Cir. 1991).  To avoid immediately render-
ing the “rejected” option of § 248c(b)(l)(B)(ii) meaning-
less, the Court must conclude the Federal Reserve Banks 
were not stripped of their discretion to deny master ac-
count applications. 

Fifth, reading§ 248a to not strip the Federal Reserve 
Banks of their pre-DIDMCA discretion in issuing master 
accounts is also consistent with the text of 12 U.S.C. § 342. 
As quoted above, § 342 states a Federal Reserve Bank 
“may receive” deposits from member banks and nonmem-
ber depository institutions. The Supreme Court has noted 
this confers the authority to receive such deposits on the 
Federal Reserve Banks, but it also vests them with the 
discretion to accept or reject the deposits. Farmers’ & 
Merchants’ Bank, 262 U.S. at 662. This discretion to re-
ceive or reject deposits necessarily carries with it the dis-
cretion to grant or deny master accounts. The Court 
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agrees with the interpretation recently set forth by the 
Southern District of New York, concluding that § 342 
“makes clear that Federal reserve banks are authorized 
to maintain Master Accounts, but are not required to do 
so,” and the statute “provides that Federal reserve banks 
‘may’ open accounts, not that they shall.” Banco San Juan 
Internacional, 2023 WL 7111182, at *7. Construing § 248a 
and§ 342 in this manner reads them in harmony with each 
other. See WildEarth Guardians v. Nat’/ Park Serv., 703 
F.3d 1178, 1189 (10th Cir. 2013) (“Statutes must be read 
as a whole and in relation to one another. When two re-
lated statutes appear to conflict, courts have a duty to con-
strue them harmoniously and give each effect.”) (citations 
omitted). 

Sixth, Congress “does not ... hide elephants in mouse-
holes.”  Whitman v. Am. Trucking Associations, 53l U.S. 
457, 468 (2001).  The “no-elephants-in-mouseholes” canon 
of statutory construction “recognizes that Congress ‘does 
not alter the fundamental details of a regulatory scheme 
in vague terms or ancillary provisions.”‘ Bostock v. Clay-
ton Cnty., Georgia, 590 U.S. 644, 680 (2020) (quoting 
Whitman, 531 U.S. at 468).  The Defendants’ briefing de-
scribed the Federal Reserve Banks’ exercise of discretion 
in granting access to accounts and services dating back to 
the Federal Reserve Act of 1913. (ECF 271 pp. 17-21; 
ECF 273 pp. 14-16.) Accepting Custodia’s contention here 
would mean that Congress, in the DIDMCA in 1980, 
greatly altered the details of the regulatory scheme first 
initiated in 1913 by requiring Federal Reserve Banks to 
provide master accounts to all eligible depository institu-
tions requesting one, and also that Congress did so in a 
provision (and a subchapter) directed at the Board of Gov-
ernors and without expressly saying as much. A better ex-
ample of hiding an elephant in a mousehole would be dif-



98a 
 

 

ficult to find.  The Court finds it highly unlikely that Con-
gress intended such a significant change in the Federal 
Reserve Banks’ procedures, not to mention the access to 
the national banking system, via such implicit terms in a 
statute directed at a different entity. 

Seventh and finally, important policy considerations 
support this construction of the relevant statutes. If Cus-
todia’s position was correct, it would effectively mean that 
every depository institution chartered under the laws of a 
state, regardless of how soundly crafted, is entitled to a 
master account allowing it direct access to the federal fi-
nancial system. Thus, unless Federal Reserve Banks pos-
sess discretion to deny or reject a master account applica-
tion, state chartering laws would be the only layer of insu-
lation for the U.S. financial system. And in that scenario, 
one can readily foresee a “race to the bottom” among 
states and politicians to attract business by reducing state 
chartering burdens through lax legislation, allowing min-
imally regulated institutions to gain ready access to the 
central bank’s balance sheet and Federal Reserve ser-
vices. As FRBKC accurately notes, “The Wyoming Divi-
sion of Banking (‘WY DOB’) has many purposes and aims, 
but protecting the national financial system and imple-
menting national monetary policy are not among them.” 
(ECF 310 pp. 13-14 (emphases in original).) “States lack 
not only the mission but also the resources to protect na-
tional interests.” (Id. p. 14 n.3.) The potential negative 
consequences associated with Custodia’s proffered inter-
pretation do not suggest Congress intended the DIDMCA 
to remove the discretion of Federal Reserve Banks when 
considering master account applications. 

2.4 Conclusion 

The plain language of the relevant statutes can only 
reasonably be read to give the Federal Reserve Banks 
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discretion in granting or denying requests for master ac-
counts. Accordingly, Custodia cannot prevail on Claim II, 
wherein it seeks a writ of mandamus compelling the De-
fendants to provide Custodia a master account. “The com-
mon-law writ of mandamus, as codified in 28 U.S.C. 
§ 1361, is intended to provide a remedy for a plaintiff only 
if he has exhausted all other avenues of relief and only if 
the defendant owes him a clear nondiscretionary duty.” 
Heckler v. Ringer, 466 U.S. 602, 616 (1984) (citing Kerr v. 
United States Dist. Court, 426 U.S. 394, 402-03 (1976)). 
“The importance of the term ‘nondiscretionary’ cannot be 
overstated-the judiciary cannot infringe on decision-mak-
ing left to the Executive branch’s prerogative.” Marquez-
Ramos v. Reno, 69 F.3d 477, 479 (10th Cir. 1995). Having 
concluded the Federal Reserve Act of 1913, as amended, 
grants to the Federal Reserve Banks the discretion to 
grant or deny a master account application, the Defend-
ants did not owe Custodia any non-discretionary duty to 
issue a master account upon request. Consequently, 
FRBKC is entitled to judgment as a matter of law in its 
favor against Custodia’s Claim II.7 

CONCLUSION AND ORDER 

Claim I of Custodia’s amended complaint must be dis-
missed because Custodia fails to challenge a final agency 
action as required under the APA. As for Claim II, the 
relevant statutes establish that the Federal Reserve 
Banks possess the discretion to grant or deny master ac-
count requests.  Therefore, Custodia is not entitled to its 
requested writ of mandamus compelling FRBKC to issue 

 
7 If the Court possessed jurisdiction for APA review in Claim I, 

judgement as a matter of law would be warranted in the Board of 
Governors’ favor based on the same reasoning. 
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it a master account, and summary judgment on Claim II 
must be granted in FRBKC’s favor. 

IT IS THEREFORE ORDERED that Plaintiffs Pe-
tition for Review on its APA Claim and its Motion for 
Judgment as a Matter of Law on its Statutory Mandamus 
Claim (ECF 233, ECF 238) is DENIED. 

IT IS FURTHER ORDERED that Plaintiff’s petition 
for review under the APA alleged against Defendant 
Board of Governors (Claim I) is DISMISSED WITHOUT 
PREJUDICE FOR LACK OF JURISDICTION. 

IT IS FURTHER ORDERED that Defendant 
FRBKC’s Cross-Motion for Summary Judgment (ECF 
272) is GRANTED. Judgment as a matter of law is 
granted in Defendant FRBKC’s favor and against Plain-
tiff on the statutory mandamus claim (Claim II). 

IT IS FURTHER ORDERED that Plaintiffs cause of 
action requesting declaratory judgment (Claim III) is 
DISMISSED. The Declaratory Judgment Act offers a 
remedy for valid federal causes of action and does not pro-
vide an independent cause of action, and Plaintiff has not 
prevailed on its other causes of action. 

IT IS FURTHER ORDERED that Defendant 
FRBKC’s Motion to Strike Reports and Exclude Testi-
mony of Professor Peter Conti-Brown (ECF 267) and Mo-
tion to Strike Reports and Exclude the Testimony of 
Katie S. Cox (ECF 269) are DENIED AS MOOT. The 
Court reviewed and considered the reports and deposi-
tions of these experts, provided as exhibits in support of 
Custodia’s arguments (ECF 236-1, 236-26, 236-47, 296-7, 
296-15), in ruling on the pending motions. 

ORDERED: March 29th, 2024. 
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[handwritten signature] 
Scott W. Skavdahl 
United States District Court Judge 
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No. 24-8024 
 

 

CUSTODIA BANK, INC., 
PLAINTIFF - APPELLANT 

 

v. 
 

FEDERAL RESERVE BOARD OF GOVERNORS; FEDERAL 

RESERVE BANK OF KANSAS CITY, 
DEFENDANTS - APPELLEES 

 
 

Filed:  March 13, 2026 
 

 
ORDER 

 
Before: HARTZ, TYMKOVICH, BACHARACH, PHIL-
LIPS, MCHUGH, MORITZ, EID, CARSON, ROSS-
MAN, and FEDERICO, Circuit Judges.*

This matter is before the court on the Petition for Re-
hearing En Banc by Custodia Bank, Inc.; the Response 
to Petition for Rehearing En Banc by Appellee Federal 
Reserve Board; Defendant-Appellee Federal Reserve 

 
* The Honorable Jerome A. Holmes and the Honorable Scott M. 

Matheson, Jr. are recused in this matter. 
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Bank of Kansas City’s Response to Petition for Rehear-
ing En Banc; and Appellant’s Motion for Leave to File a 
Reply Brief in Support of Petition for Rehearing En 
Banc, which was accompanied by a proposed reply. 

As an initial matter, Appellant’s motion for leave to file 
a reply in support of the petition is GRANTED. The 
Clerk’s Office shall file Appellant’s reply as of the date it 
was submitted to the court. In addition, the pending mo-
tions for leave to file amicus briefs are GRANTED. All 
amicus briefs submitted in connection with the court’s 
consideration of whether to grant en banc rehearing will 
be filed as of the date they were submitted. 

The petition, responses, and proposed reply were cir-
culated to all non-recused judges of the court who are in 
regular active service, and a poll was called. The poll did 
not carry. Consequently, the petition is DENIED. 

Judges Hartz, Tymkovich and Eid voted to grant en 
banc rehearing. Judge Tymkovich has filed a separate dis-
sent from the denial of en banc rehearing, which is joined 
by Judge Eid. 

Entered for the Court, 

PER CURIAM  
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TYMKOVICH, Circuit Judge, dissenting from the denial 
of rehearing en banc: 

At issue is the critical question of whether Congress 
has given the Federal Reserve Banks unfettered discre-
tion to deny a state-chartered bank’s master account ap-
plication.  The majority held that it has such power, but I 
disagree.  Without a master account, a bank cannot oper-
ate in the modern banking system.  By endorsing unre-
viewable discretion to deny accounts, we effectively hand 
the Reserve Banks a veto over states’ chartering power.  
The constitutional ramifications of allowing unappointed 
bank officials to wield such significant and unreviewable 
executive authority are too weighty to brush aside.  This 
case’s implications for the continuing viability of our state-
federal dual banking system carry exceptional im-
portance. These issues warrant scrutiny and merit our full 
court’s consideration. 

I respectfully dissent from the denial of rehearing en 
banc. 

I. 

Custodia Bank is a Wyoming-chartered Special Pur-
pose Depository Institution (SPDI). Its stated mission is 
“to provide banking services for digital asset companies 
and to serve as a bridge between digital assets and the 
U.S. dollar payment system for institutional customers.” 
Majority Op. 11.  By virtue of its state charter, Custodia 
is legally eligible for a master account with the Federal 
Reserve Bank of Kansas City. A master account is a finan-
cial institution’s bank account with the Federal Reserve 
and is required for access to Reserve Bank services. See 
Fourth Corner Credit Union v. Fed. Rsrv. Bank of Kan-
sas City, 861 F.3d 1052, 1053 (10th Cir. 2017) (opinion of 
Moritz, J.). Among those services are the Reserve Banks’ 
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wire and electronic transfer systems, which allow deposi-
tory institutions to move money. Thus, a master account 
is “indispensable” for a bank’s operations, Fourth Corner 
Credit Union, 861 F.3d at 1064 (opinion of Bacharach, J.), 
and being denied one is akin to a death sentence. 

Custodia applied for a master account with the Re-
serve Bank in October 2020. In January 2021, the Bank 
confirmed Custodia was eligible and told it there were “no 
showstoppers” with its application.  While the application 
was pending, the Federal Reserve Board of Governors 
published guidelines for the Reserve Banks to use in eval-
uating master account requests.  Guidelines for Evaluat-
ing Account and Services Requests, 87 Fed. Reg. 51099 
(Aug. 19, 2022). Under those guidelines, Custodia was 
subject to the strictest level of review.  Though the Re-
serve Bank typically moves quickly on master account ap-
plications, it sat on Custodia’s for years.  Then, in January 
2024, the Bank sent Custodia a letter denying its applica-
tion. 

Custodia sued the Federal Reserve Board under the 
Administrative Procedure Act, 5 U.S.C. § 706(2), and the 
Reserve Bank under the Mandamus Act, 28 U.S.C. § 1361. 
The district court determined, and the majority agrees, 
that the APA claim failed for lack of final agency action, 
and the Reserve Bank has discretion over master ac-
counts and is therefore not subject to mandamus. I do not 
agree that Reserve Banks have discretion over account 
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applications and would have allowed the mandamus claim 
to go forward. 

II. 

The case comes down to a single question. Has Con-
gress given Reserve Banks discretion to deny eligible in-
stitutions’ applications for master accounts? The answer 
lies in statutory interpretation. 

The Reserve Banks started issuing master accounts in 
1998 to consolidate and simplify accounting for depository 
institutions.  One consequence of master accounts’ rela-
tive youth in the Reserve System is that no statute men-
tions them by name.  But the Depository Institutions De-
regulatory and Monetary Control Act of 1980 (MCA) re-
quires the Board to create a fee schedule for Reserve 
Bank services and specifies “[a]ll Federal Reserve bank 
services covered by the fee schedule shall be available to 
nonmember depository institutions and such services 
shall be priced at the same fee schedule applicable to 
member banks.”  12 U.S.C. § 248a(c)(2) (emphases 
added).  A plain reading of this language reveals two non-
discretionary commands to the Reserve Banks—access to 
services and equal pricing for them. And when “statutory 
language is plain, we must enforce it according to its 
terms.” King v. Burwell, 576 U.S. 473, 483 (2015). The 
statute produces a simple syllogism: all eligible nonmem-
ber institutions are entitled to services, access to services 
requires a master account, so every eligible nonmember 
institution is entitled to a master account. 

Custodia is undisputably eligible for a master account. 
Section 248a adopts the definition of “depository institu-
tion” from 12 U.S.C. § 461(b)(1). And Custodia falls under 
§ 461(b)(1)(A)(i) as a bank eligible to become an insured 
bank under section 5 of the Federal Deposit Insurance 
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Act. Custodia’s FDIA-eligibility is secured by its status as 
a Wyoming-chartered bank “engaged in the business of 
receiving deposits.” 12 U.S.C. § 1312(2)(A)-(B); see also 
Wyo. Stat. Ann. § 13-12-103(b)(vii)(E) (2025) (confirming 
SPDIs may receive deposits under Wyoming law). 

To me, the case is clear. Custodia is an eligible non-
member depository institution, it has applied for a master 
account, and the Reserve Bank lacks discretion to deny it 
one. I would go no further. 

III. 

But the majority embraced a contextual interpretation 
advanced by the Reserve Bank. The theory has a few key 
steps, which I briefly recount. It begins with a reading of 
the Federal Reserve Act (FRA) as having always given 
the Banks discretion over accepting deposits, see 12 
U.S.C. § 342. From there, it says discretion over deposits 
only makes sense if the Banks also have discretion over 
deposit accounts. Next, it rejects the idea that the MCA 
constrained that discretion as an “elephant in a mouse-
hole.” Majority Op. 7. Finally, the majority does not con-
sider its interpretation’s constitutional implications be-
cause, in its view, Custodia waived that argument. I disa-
gree at each step. 

First, the discretion the majority identifies in § 342 is 
not the heart of that statute. The statute does not use the 
word discretion and the only clause that can be read to 
confer it says the Banks “may receive . . . deposits of cur-
rent funds in lawful money, [etc.].” 12 U.S.C. § 342. In-
stead of a grant of broad discretion, § 342 merely estab-
lishes the background principle that gives the Reserve 
Banks authority to accept deposits—“words of authoriza-
tion merely.” Farmers’ & Merchants’ Bank of Monroe v. 
Fed. Rsrv. Bank of Richmond, 262 U.S. 649, 662 (1923). 
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So I’m unconvinced that the statute gives the Banks un-
constrained discretion to accept or reject deposits without 
reason or explanation. 

Second, whatever discretion § 342 grants over depos-
its does not necessarily entail discretion over accounts. 
The majority notes that forcing the Reserve Banks to is-
sue accounts and then scrutinize every deposit for poten-
tial threats to financial stability would be cumbersome. 
That may be so, but the statute only discusses deposits, 
see 12 U.S.C. § 342, and courts interpret statutes’ lan-
guage, not their predicted policy impacts, Burrage v. 
United States, 571 U.S. 204, 218 (2014) (“The role of this 
Court is to apply the statute as it is written—even if we 
think some other approach might ‘accord with good pol-
icy.’” (quoting Comm’r v. Lundy, 516 U.S. 235, 252 
(1996))). Section 342 is silent on efficiency, and I would not 
read beyond the text to bring it into play. 

Third, if § 342 conferred the discretion the majority 
claims, the MCA is the later-in-time statute and elimi-
nated that discretion through § 248a. Congress undoubt-
edly has the authority to modify the Reserve Banks’ dis-
cretion. It did so in 1916 by allowing the Banks to accept 
deposits in maturing bills. See Federal Reserve Act 
Amendments, Pub. L. No. 64-270, 39 Stat. 752 (1916). 
While the 1916 amendments expanded discretion, § 248a 
constrained it. 

The majority’s attempt to limit § 248a’s command by 
reference to the Toomey Amendment is also unconvinc-
ing. That provision, passed in 2022, requires the Reserve 
Board to establish a “public, online, and searchable data-
base” tracking all master account requests and listing 
whether the request “was approved, rejected, pending, or 
withdrawn.”  12 U.S.C. § 248c(b)(1)(B)(ii).  According to 
the majority, the Amendment recognized the Banks could 
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reject account applications and thereby affirmed their dis-
cretion.  But that ignores the very good nondiscretionary 
reason a Reserve Bank can deny an application—the ap-
plicant is not statutorily eligible for an account.  And it 
neglects the transparency function the database plays by 
forcing the Reserve Banks to identify applications they 
reject for any reason, permissible or not. Ultimately, I 
read the Amendment as supporting that transparency ob-
jective through the database requirement, nothing more.1  

Fourth, the majority counsels against my reading of 
§ 248a as “find[ing] an elephant in a mousehole.” Majority 
Op. 31. I agree that § 248a(c)(2)’s placement in a part of 
the MCA dealing with pricing schedules and primarily di-
rected at the Reserve Board is imperfect. But the place-
ment does not make the statutory language any less clear.  
Besides, the MCA is no mousehole.  It upended the bar-
gain between the Federal Reserve and nonmember banks 
through a compromise: “[a]ll depository institutions 
would be subject to federally established reserve require-
ments and in return all depository institutions would get 

 
1 I reach this interpretation based solely on the statutory text. But 

to the extent that a reader might be persuaded by legislative history, 
I note the Amendment’s sponsor has endorsed a reading in line with 
transparency objectives and repudiates any interpretation that con-
fers (or “affirms”) discretion over master accounts. See Br. for For-
mer Senator Patrick J. Toomey as Amicus Curiae in Supp. of Neither 
Party 12 (“The focus was consistently, and exclusively, on promoting 
transparency as to which institutions held and had applied for master 
accounts.”); Br. for Senator Cynthia M. Lummis & Former Senator 
Patrick J. Toomey as Amici Curiae in Supp. of the Pet. for Reh’g En 
Banc 9 (“The effort to pass the Amendment was bipartisan, and it was 
ultimately supported by a broad range of both Republicans and Dem-
ocrats across both the House and Senate, who recognized the im-
portance of providing transparency in line with other federal regula-
tors.”). 
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access to the Federal Reserve’s payment services.”  Julie 
Andersen Hill, From Cannabis to Crypto: Federal Re-
serve Discretion in Payments, 109 Iowa L. Rev. 117, 168 
(2023).  Even the Federal Reserve has recognized the 
MCA “changed the way the Fed provided services.” Fed-
eral Reserve System: The First 100 Years, Fed. Rsrv. 
Bank of Phila. (Jan. 2021). Mandating that eligible non-
member institutions, like Custodia, have access to the Re-
serve Bank payment services conforms with the policy 
changes Congress made in the MCA. 

Finally, the majority is as convinced as I am that the 
relevant statutes are unambiguous—we just disagree on 
what they mean. Perhaps we should take that as a cue that 
things are not quite so clear as they appear to each of us. 
If that is so, we must interpret any ambiguity to avoid cre-
ating a constitutional problem. Clark v. Martinez, 543 
U.S. 371, 380-81 (2005). The majority’s interpretation 
does the opposite. Giving the Reserve Banks unreviewa-
ble discretion to deny master accounts makes it likely that 
Reserve Bank presidents wield “significant authority pur-
suant to the laws of the United States” and are officers of 
the United States thereby. Edmond v. United States, 520 
U.S. 651, 662 (1997). But the processes for appointing and 
removing Reserve Bank presidents—which involve 
boards of directors composed of private citizens selected, 
in part, by private member banks, see 12 U.S.C. §§ 304-
05, 341—do not align with the Constitution’s procedures 
for Article II officers, see U.S. Const. art. II, § 2, cl. 2. My 
interpretation avoids this conflict by limiting the Bank 
presidents’ authority such that they are not “officers” in 
the constitutional sense. 

Rather than endorse this simple solution, the majority 
skirts avoidance by holding Custodia waived the argu-
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ment.  I agree that Custodia waived any stand-alone Ap-
pointments Clause challenge to the constitutionality of 
the Bank president’s selection by failing to present it in 
the opening brief.  But that does not prevent us from con-
sidering the appointments issue for our statutory inter-
pretation.  Instead, as Clark explained, we “must consider 
the necessary consequences” of our interpretative choice 
and avoid a constitutional quagmire.  543 U.S. at 380-81 
(emphasis added). Applying the canon of constitutional 
avoidance only when a party raises it might allow us to 
adopt constitutionally questionable interpretations when 
no party does. That does not align with our duty to get the 
law right. 

IV. 

A final note on two issues raised by the Federal Re-
serve defendants but not treated by the majority in depth. 

The Reserve Bank seeks to undercut my syllogism 
linking service access to master accounts by claiming a 
master account is not technically necessary. In support, it 
points to the possibility for Custodia to establish a corre-
spondent relationship with a third-party institution to 
transact through its master account. But I do not believe 
that possibility meets § 248a’s mandate. First, there is no 
assurance that Custodia can convince another bank to 
agree to a correspondent relationship. That burden is es-
pecially heavy on Custodia given the stigma attached to 
having its account application denied. Even if it succeeds, 
a correspondent relationship places it at the mercy of an-
other private institution that might condition access or 
terminate it on a whim. But even more troubling, the Re-
serve Banks claim discretion to terminate a correspond-
ent relationship at any time. Fed. Rsrv. Banks, Operating 
Circular No. 1 § 210 (Sep. 1, 2023), https://www.frb-
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services.org/binaries/content/assets/crsocms/re-
sources/rules-regulations/090123-operating-circular-
1.pdf.  And correspondent relationships do not provide ac-
cess to the full suite of Reserve Bank services.  Id. § 2.7 
(“Correspondent - Respondent relationships cannot be es-
tablished for FedWire® Funds Service transactions, Fed 
Funds checks, and Custodial Inventory Program transac-
tions, which must settle in a Financial Institution’s own 
Master Account.” (emphasis added)).  So the only way to 
guarantee full service access for all eligible institutions is 
for the Reserve Banks to grant them master accounts 
upon request. 

Lastly, the Reserve Bank argues it cannot guarantee 
financial-system stability without discretion over master 
accounts. But the Banks have other tools to mitigate po-
tential risk. A reserve bank can still reject deposits it con-
cludes are risky. Under 12 U.S.C. § 342, and § 248a(c)(2), 
the Banks can impose on nonmembers all requirements 
that apply to members. On the other hand, the Reserve 
Banks first started issuing master accounts in 1998 and, 
to my knowledge, denied an application for the first time 
in 2015. See Fourth Corner Credit Union, 861 F.3d at 1053 
(opinion of Moritz, J.). That suggests the Fed has man-
aged risky banks with master accounts for years, and I am 
confident it still can. The Fed can handle its policy con-
cerns with policy innovation rather than slamming the 
door shut to innovative banks and insulating itself from 
judicial review. 

V. 

Holding that the Reserve Banks have unreviewable 
discretion over master accounts places us on the wrong 
side of the statutes and, likely, that of the Constitution as 
well. The case’s consequences for the financial industry 
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and its impact on the state-federal balance in banking reg-
ulation make it exceptionally important. I would grant the 
petition for rehearing en banc, and respectfully dissent 
from its denial. 

 


