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UNITED STATES COURT OF APPEALS 
FOR THE 

SECOND CIRCUIT 
  _____________________________________________ 

At a stated term of the United States Court of Appeals for the Second Circuit, held at the 
Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on the 
8th day of July, two thousand twenty-six. 

________________________________________ 

United States of America, 

Appellant, 

   v. 

Manuel Zumba Mejia,  

Defendant - Appellee. 
_______________________________________ 

ORDER 
Docket No: 24-3086     

Appellant, Manuel Zumba Mejia, has filed a petition for rehearing en banc.  The active 
members of the Court have considered the request for rehearing en banc. 

            IT IS HEREBY ORDERED that the petition is denied. 

FOR THE COURT: 
Catherine O'Hagan Wolfe, Clerk 
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24-3086-cr
United States of America v. Manuel Zumba Mejia

1 

In the 1 

United States Court of Appeals 2 

for the Second Circuit 3 
________ 4 

AUGUST TERM 2025 5 
No. 24-3086-cr 6 

7 
UNITED STATES OF AMERICA, 8 

Appellant, 9 
10 

v. 11 
12 

MANUEL ZUMBA MEJIA, 13 
Defendant-Appellee. 14 

________ 15 
16 

Appeal from the United States District Court for the 17 
Southern District of New York 18 

________ 19 
20 

ARGUED: FEBRUARY 10, 2026 21 
DECIDED: APRIL 9, 2026 22 

________ 23 
 24 
Before: CABRANES, SULLIVAN, Circuit Judges, and GONZALEZ, District 25 

Judge.*26 

 27 

* Judge Hector Gonzalez, of the United States District Court for the Eastern District
of New York, sitting by designation.
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________ 1 

The United States of America appeals from an October 29, 2024 2 

order of the United States District Court for the Southern District of 3 

New York (Vincent L. Briccetti, Judge) granting Defendant-Appellee 4 

Manuel Zumba Mejia’s motion to dismiss a criminal information. The 5 

Government filed a timely notice of appeal on November 25, 2024, 6 

invoking this Court’s jurisdiction pursuant to 18 U.S.C. § 3731. 7 

The Government charged Mejia by complaint with aggravated 8 

illegal reentry, in violation of 8 U.S.C. §§ 1326(a) and (b)(2). Section 9 

1326(d), in turn, provides that a defendant charged with illegal reentry 10 

“may not challenge the validity of” his prior deportation order 11 

“unless” that defendant satisfies three statutory requirements. Relying 12 

on the law of the Circuit established in United States v. Sosa, 387 F.3d 13 

131 (2d. Cir. 2004), the District Court first held that Mejia’s original 14 

deportation proceeding was fundamentally unfair under § 1326(d)(3) 15 

because the immigration judge misled him in violation of due process 16 

by incorrectly stating he was ineligible for voluntary departure. The 17 

District Court then concluded that Mejia had effectively satisfied 18 

§§ 1326(d)(1) and (2) because his failure to appeal resulted from the19 

immigration judge’s misleading statements, rendering his waiver of 20 

appeal not knowing and intelligent. 21 

The Supreme Court has settled this matter otherwise, holding 22 

unanimously in United States v. Palomar-Santiago, 593 U.S. 321 (2021), 23 

that § 1326(d)’s requirements are “mandatory,” and that “a court may 24 

not excuse a failure to exhaust,” id. at 326, 329.  This holding squarely 25 

abrogates our prior rule under Sosa and its progeny, which had 26 
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permitted defendants to bypass § 1326(d)’s exhaustion and 1 

deprivation-of-judicial-review requirements. Bound as we are by the 2 

judgments of the Supreme Court, we hold that Mejia was barred from 3 

collaterally challenging his underlying removal order because he 4 

failed to satisfy those requirements, and the statute does not permit a 5 

court to excuse that failure. 6 

Accordingly, we REVERSE the district court’s order granting 7 

Mejia’s motion to dismiss and REMAND for further proceedings 8 

consistent with this opinion. 9 

________ 10 

MICHAEL D. MAIMIN (Jorja N. 11 

Knauer, on the brief), Assistant 12 

United States Attorneys, for JAY 13 

CLAYTON, United States 14 

Attorney for the Southern 15 

District of New York, Appellant. 16 

SARAH BAUMGARTEL, Federal 17 

Defenders of New York, Inc. 18 

Appeals Bureau, for Defendant-19 

Appellee. 20 

________ 21 

JOSÉ A. CABRANES, Circuit Judge: 22 

The Reentry of Removed Aliens Act, codified at 8 U.S.C. § 1326, 23 

makes it a felony for a noncitizen who has been previously deported 24 
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to reenter the United States without authorization. To secure a 1 

conviction, the Government must prove a defendant was previously 2 

removed from the country—a fact usually conclusively established by 3 

an order of removal from a prior administrative proceeding before an 4 

Immigration Judge (“IJ”). A defendant can, however, collaterally 5 

attack the validity of the original removal order to rebut the 6 

satisfaction of that element. Finally, because the prior removal order 7 

serves as an element of the criminal offense, subsection (d) of the 8 

statute provides the sole mechanism by which a defendant may 9 

collaterally attack its validity in the context of a reentry prosecution.2  10 

We recognized in United States v. Sosa, 387 F.3d 131 (2d. Cir. 11 

2004), a limited exception that excuses a defendant from these 12 

requirements when a defendant’s waiver of administrative review was 13 

not “knowing and intelligent.”3 Since that decision, the Supreme Court 14 

held in United States v. Palomar-Santiago, 593 U.S. 321 (2021), that all 15 

three requirements set forth in § 1326(d) are mandatory for a 16 

defendant to meet before he may collaterally challenge his underlying 17 

2 Section 1326(d) provides, in relevant part, that these requirements are: 
“(1) the alien exhausted any administrative remedies that may have been available 
to seek relief against the order; (2) the deportation proceedings at which the order 
was issued improperly deprived the alien of the opportunity for judicial review; 
and (3) the entry of the order was fundamentally unfair.” 

3 387 F.3d at 136, 139. 
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removal order, and that no court may excuse a defendant’s failure to 1 

satisfy any one of them.4  2 

Today we consider whether the Supreme Court’s decision in 3 

Palomar-Santiago abrogates our prior interpretation of § 1326(d) in Sosa. 4 

We hold that it does. The conflict between Sosa and Palomar-Santiago is 5 

irreconcilable: Sosa held that courts may excuse a failure to exhaust; 6 

Palomar-Santiago holds that they may not. Our prior rule is therefore 7 

abrogated.5 8 

BACKGROUND 9 

In this case, the Government appeals from an October 29, 2024 10 

order of the United States District Court for the Southern District of 11 

New York (Vincent L. Briccetti, Judge) applying Sosa and granting 12 

Defendant-Appellee Manuel Zumba Mejia’s motion to dismiss.  13 

Mejia, a native and citizen of Ecuador, entered the United States 14 

without lawful authority around 1999. In 2009, he was arrested for 15 

shaking his infant daughter and pleaded guilty to reckless assault of a 16 

child under N.Y. Penal Law § 120.02, for which he was sentenced to 17 

three years imprisonment. 18 

4 593 U.S. at 328–29. 

5 The Ninth Circuit reached the same conclusion on nearly identical facts in 
United States v. Portillo-Gonzalez, holding that Palomar-Santiago foreclosed a 
defendant’s collateral challenge where the IJ had misinformed him about his 
eligibility for voluntary departure, and that the analogous line of Ninth Circuit 
precedent did not survive Palomar-Santiago.  80 F.4th 910, 918 (9th Cir. 2023). 
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On September 7, 2010, Mejia appeared before an IJ who advised 1 

him of his right to counsel at no government expense and asked 2 

whether he wanted time to find a lawyer. Mejia declined. Mejia 3 

indicated he wanted “voluntary departure,”6 but the IJ told him he 4 

was ineligible “because of [his] crime” and, because he was 5 

imprisoned, he could not “actually leave whenever [he] would want.”7 6 

The IJ instead offered Mejia deportation. Mejia responded 7 

“[T]hat is what I want, to be deported back to my country. I don’t want 8 

to be here.” Id. The IJ granted this request. During the proceeding, 9 

Mejia confirmed that he understood his right to counsel and to appeal; 10 

he also acknowledged that he had received a list of free attorneys, as 11 

well as the requisite immigration forms. When asked specifically 12 

whether he accepted the decision to be deported or wished to appeal, 13 

Mejia responded by accepting the decision and expressly waived his 14 

6 “Voluntary departure” is a form of discretionary relief that allows a 
noncitizen to leave the country voluntarily, without a formal order of deportation. 
See Thapa v. Gonzalez, 460 F.3d 323, 327 (2d Cir. 2006).  

7 App’x, Dkt. No. 37.1, at A.317 (“A.317”). At the time of Mejia’s 2010 
deportation hearing, the IJ correctly advised him that he was ineligible for 
voluntary departure because his prior conviction for reckless assault of a child 
constituted a “crime of violence” and therefore an aggravated felony under then-
governing law. See Blake v. Gonzales, 481 F.3d 152, 162 (2d Cir. 2007); 8 U.S.C. 
§§ 1101(a)(43)(F), 1229c(a)(1), 1227(a)(2)(A)(iii). That changed when the Supreme
Court held in Borden v. United States, 593 U.S. 420 (2021), that offenses requiring a
mens rea of recklessness no longer qualify as crimes of violence under 18 U.S.C.
§ 924(e)(2)(B)(i), which contains a  statutory definition of “violent felonies” that was 
“relevantly identical” to 18 U.S.C. § 16(a), the applicable definitional statute here,
see 593 U.S. at 427, 445.
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right to appeal.8 He was removed to Ecuador on September 23, 2011, 1 

more than a year after his removal proceeding. 2 

About ten years later, Mejia returned to the United States from 3 

Ecuador without obtaining the “express[] consent[]” of the Attorney 4 

General or the DHS Secretary to reapply for admission.9 On October 5 

3, 2021, Mejia was arrested in Westchester County, New York for 6 

driving while intoxicated. Then, on December 15, 2022, the 7 

Government charged Mejia by complaint with aggravated illegal 8 

reentry, in violation of 8 U.S.C. § 1326(a) & (b)(2).10 Based on that 9 

complaint, Mejia was arrested on January 5, 2023, and on May 2, 2024, 10 

8 The IJ asked Mejia: “Do you accept that decision, or do you wish to appeal 
it,” after which Mejia responded that he accepted the decision. The IJ then asked 
again, “You are waiving your right to appeal, correct?” Mejia answered, “Yes.” 
A.318.

9 See n.11, post. 

10 Section 1326(a) and (b) provides in relevant part: 

(a) …any alien who— (1) has been . . . removed or has departed
the United States while an order of . . . deportation[] or removal is
outstanding, and thereafter (2) enters . . . the United States, unless
(A) prior to his reembarkation . . . the Attorney General has
expressly consented to such alien’s reapplying for admission . . .
shall be fined under title 18, or imprisoned not more than 2 years, or
both.

(b) Criminal penalties for reentry of certain removed aliens . . .
(2) [any alien] whose removal was subsequent to a conviction for
commission of an aggravated felony . . . shall be fined under such
title, imprisoned not more than 20 years, or both.
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he  waived indictment and was charged by Information with one 1 

count of aggravated illegal reentry.  He pleaded not guilty. 2 

Mejia moved to dismiss the Information, collaterally 3 

challenging his removal order from September 2010.11 He argued that 4 

due to an intervening Supreme Court decision of 2021, Borden v. United 5 

States, his 2009 conviction for shaking his infant daughter—to which 6 

he had pleaded guilty in 2010—did not qualify as a “crime of 7 

violence.”12 Because that conviction was not a crime of violence, Mejia 8 

contended, he actually had been eligible for voluntary departure at the 9 

time of his September 2010 removal proceedings, making the IJ’s 10 

failure to properly advise him of that eligibility a due process 11 

violation. 12 

It is undisputed that Mejia failed to exhaust one of the 13 

administrative remedies available to him in 2010, namely, an appeal to 14 

the Board of Immigration Appeals (“BIA”).  See 8 U.S.C. § 1326(d)(1). 15 

Following his 2010 removal proceeding, Mejia sought no type of 16 

11 In U.S. immigration law, “deportation” historically referred to the 
expulsion of a noncitizen already present within the United States, while 
“exclusion” referred to the denial of entry at a port of entry—each governed by 
distinct legal proceedings. In 1996, Congress enacted the Illegal Immigration 
Reform and Immigrant Responsibility Act (IIRIRA), which consolidated both 
processes into a single unified framework known as “removal proceedings,” 
effective April 1, 1997. Accordingly, “removal” is now the controlling legal term 
encompassing all forms of expulsion, and “deportation” survives primarily as a 
colloquial reference to one subset of that broader process. See Exec. Off. for Immigr. 
Rev., U.S. Dep’t of Just., Immigr. Ct. Prac. Manual §§ 4.1, 7.2 (2025). 

12 See Borden, 593 U.S. at 427, 445; see also n.7, ante. 
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review, either administrative or judicial, and was removed about one 1 

year later, in September 2011.13 He argued that his failure to exhaust 2 

should be excused because in 2010 the IJ failed to advise him of his 3 

eligibility for voluntary departure, rendering his appeal waiver not 4 

knowing and intelligent.  5 

The Government, in its Opposition to the Defendant’s Motion to 6 

Dismiss, contended that Mejia’s collateral challenge was barred 7 

because he clearly failed to satisfy all three mandatory requirements 8 

of § 1326(d), and that Palomar-Santiago did not allow a court to excuse 9 

that failure.14 10 

Relying on the law of the Circuit established in Sosa, the District 11 

Court granted Mejia’s motion due to a fundamental procedural error 12 

and accompanying prejudice under § 1326(d)(3). The Court found it 13 

undisputed that Mejia had the right to appeal his removal order to the 14 

BIA; that the IJ repeatedly advised him of this right; and that Mejia had 15 

13 As relevant here, under 8 C.F.R. § 1003.38(b), a Notice of Appeal (Form 
EOIR-26) must be filed with the BIA within 30 calendar days after the IJ renders an 
oral decision or mails a written decision. See also Exec. Off. for Immigr. Rev., U.S. 
Dep’t of Justice, Bd. of Immigr. Appeals Prac. Manual, ch. 4.5 (Appeal Deadlines). 
If no appeal is filed within this period, the IJ’s decision becomes final. 8 C.F.R. 
§ 1003.39 (“Except when certified to the Board, the decision of the Immigration
Judge becomes final upon waiver of appeal or upon expiration of the time to appeal
if no appeal is taken[,] whichever occurs first.”). Mejia was not deported until
approximately one year after his removal hearing, having remained in state
custody with ample opportunity to file a timely appeal within the 30-day window.
He chose not to do so.

14 A.323–25 (citing 593 U.S. 321 (2021)). 
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expressly declined each time. The Court also determined that, 1 

following the original removal hearing, nothing had prevented Mejia 2 

from pursuing that remedy. Nevertheless, relying on this Circuit’s 3 

precedent and the exception established in Sosa,15 the Court excused 4 

Mejia’s failure to appeal because the IJ’s advice, based on the IJ’s 5 

understanding of the law in 2010, rendered Mejia’s waiver not 6 

“knowing and voluntary,” such that Mejia “did not fully comprehend 7 

the nature of the proceeding.”16 8 

In reaching this conclusion, the District Court rejected the 9 

Government’s primary argument that Palomar-Santiago abrogated Sosa 10 

and its progeny. The Court instead reasoned that Palomar-Santiago was 11 

“a purely statutory decision” that declined to reach constitutional 12 

arguments.17 According to the District Court, nothing in Palomar-13 

Santiago vitiated the requirement “for an exception to [§ 1326(d)’s] 14 

exhaustion requirement if a prior proceeding violated due process 15 

guarantees.”18 16 

The Government timely appealed. 17 

15 387 F.3d at 136 (“[T]he exhaustion requirement must be excused where an 
alien’s failure to exhaust results from an invalid waiver of the right to an 
administrative appeal.”). 

16 See United States v. Mejia, 2024 WL 4604644, at *8 (S.D.N.Y. Oct. 29, 2024) 
(citing Sosa, 387 F.3d at 136–37; United States v. Calderon, 391 F.3d 370, 375 (2d Cir. 
2004)). 

17 Mejia, 2024 WL 4604644, at *8. 

18 Id.  
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DISCUSSION 1 

Titled “Reentry of Removed Aliens,” 8 U.S.C. § 1326 was 2 

initially enacted as part of the Immigration and Nationality Act of 3 

1952,19 which consolidated and codified federal immigration law. In 4 

its original form, the statute made it a felony for a deported alien to 5 

reenter the United States without authorization, carrying a maximum 6 

penalty of two years’ imprisonment. These administrative 7 

proceedings under the immigration law naturally offer fewer 8 

procedural protections than criminal trials, although their outcomes 9 

can serve as the basis for criminal liability. This tension raised due 10 

process concerns that the Supreme Court addressed in 1987 in United 11 

States v. Mendoza-Lopez.20 There, the Court held  “that where a 12 

determination made in an administrative proceeding is to play a 13 

critical role in the subsequent imposition of a criminal sanction, there 14 

must be some meaningful review of the administrative proceeding.”21 15 

It further concluded that the statute would not comport with due 16 

process if it allowed a criminal conviction for illegal reentry to rest on 17 

a deportation order obtained through fundamentally unfair 18 

19 Pub. L. No. 82-414, 66 Stat. 163. 

20 481 U.S. 828, 829 (1987) (“Due process requires that a collateral challenge to 
the use of a deportation proceeding as an element of a criminal offense be permitted 
where the deportation proceeding effectively eliminates the right of the alien to 
obtain judicial review.”). 

21 Id. at 837–38. 
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proceedings.22 Where defects in the proceeding foreclose such review, 1 

a collateral challenge must be permitted in the criminal case itself. 2 

Critically, however, Mendoza-Lopez mandated only that some 3 

alternative means of review must exist. The decision did not detail the 4 

minimum due process requirements of such alternative means, nor 5 

did it specify a course of action. The basic holding of Mendoza-Lopez 6 

was merely that a constitutional violation would be found where an IJ 7 

permitted waivers of the right to appeal that were not “considered or 8 

intelligent” and failed to advise aliens of their eligibility for 9 

discretionary relief.23 10 

In 1996, Congress enacted § 1326(d) to codify the Supreme 11 

Court’s holding. The statute establishes specific requirements that a 12 

defendant must satisfy to mount a collateral attack on a prior 13 

deportation order when that order serves as a predicate element of an 14 

illegal reentry charge under which the defendant is currently being 15 

prosecuted.24 Thus, § 1326(d) permits a collateral challenge to a prior 16 

removal order only where the defendant establishes that (1) he had 17 

exhausted available administrative remedies; (2) he was deprived of 18 

the opportunity for judicial review; and (3) the underlying removal 19 

22 Id. at 838.  

23 Id. at 838–40. 

24 These prerequisites were established to codify the holding in Mendoza-
Lopez, “while preventing wholesale, time consuming attacks on underlying 
deportation orders.” 139 Cong. Rec. 18,695 (1993) (statement of Sen. Robert Dole); 
140 Cong. Rec. 28,440–41 (1994) (statement of Sen. John Smith).  
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order was fundamentally unfair.25 In enacting this statutory scheme, 1 

Congress sought to balance the due process concerns recognized in 2 

Mendoza-Lopez against the need to prevent defendants from reflexively 3 

challenging their deportation orders as a matter of course.  Put simply, 4 

Congress sought to guarantee each defendant one full and fair 5 

opportunity to challenge a removal order. But neither Mendoza-Lopez 6 

nor § 1326 entitles a defendant who neglected the remedies available 7 

to him a second opportunity to challenge that order collaterally in a 8 

later criminal proceeding. 9 

Following the 1996 amendments to § 1326, our Circuit, and 10 

others, grappled with what the statute meant in practice. Our response 11 

came in Sosa, which held that for § 1326(d) to be “consistent” with 12 

Mendoza-Lopez, “[§ 1326’s] exhaustion requirement must be excused 13 

where an alien’s failure to exhaust results from” a 14 

“misunderstanding” or “lack of understanding” about the availability 15 

of relief.26 Thus, under Sosa, an IJ’s failure to advise an alien of 16 

available relief excused § 1326(d)(1)’s exhaustion requirement.27 We 17 

also recognized that “an invalid waiver of the right to administrative 18 

exhaustion will often result from the same lack of understanding that 19 

renders a waiver of judicial review invalid.”28 But Sosa can be best 20 

understood as a statutory interpretation case. We read § 1326(d) to be 21 

25 8 U.S.C. § 1326(d)(1)–(3). 

26 387 F.3d at 136–37. 

27 Id. at 137. 

28 Id. at 136; see 8 U.S.C. § 1326(d)(2). 
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consistent with Congress’s purpose in enacting it—namely, to codify 1 

Mendoza-Lopez.29 That is an exercise in statutory interpretation, not 2 

constitutional analysis. And it would not make sense to read Sosa as 3 

incorporating a constitutional requirement from Mendoza-Lopez that 4 

Mendoza-Lopez itself never articulated.30 5 

The same year we decided Sosa, we considered two additional 6 

cases, United States v. Copeland31 and United States v. Calderon,32 that 7 

further explained what was essentially a specific exception to 8 

§ 1326(d)’s mandatory requirements. Together, Sosa, Copeland, and9 

Calderon concluded that where an IJ failed to advise an alien of a 10 

potential basis for discretionary relief from removal, or affirmatively 11 

29 See United States v. Johnson, 391 F.3d 67, 73 (2d Cir. 2004) (“Far from being 
inconsistent with Mendoza Lopez, [8 U.S.C. § 1326(d)] is designed to carry out the 
Supreme Court’s mandate for ensuring due process in any collateral attack on a 
deportation order.”)   

30 To the extent Sosa rested on constitutional avoidance, the Supreme Court 
made clear in Palomar-Santiago that the canon of constitutional avoidance has no 
application where, as here, the statutory text is unambiguous. Palomar-Santiago, 593 
U.S. at 328–29.  

31 In United States v. Copeland, 376 F.3d 61 (2d Cir. 2004), we held that an IJ’s 
failure to inform an alien of eligibility for § 212(c) relief could constitute a 
fundamental procedural error, that habeas review must be realistic to satisfy 
§ 1326(d)(2), and that exhaustion could be met through a motion to reopen, id. at
75.

32 In Calderon, we applied and strengthened Sosa’s knowing-and-intelligent-
waiver rule, holding that a defendant’s failure to exhaust under § 1326(d)(1) would 
be excused where the IJ affirmatively misled him about his eligibility for 
discretionary relief.  391 F.3d at 376.   
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misinformed him, we would excuse compliance with all of § 1326(d)’s 1 

requirements. 2 

That was the state of the law in this Circuit until 2021, when the 3 

Supreme Court rejected an analogous approach by the Ninth Circuit 4 

in Palomar-Santiago.33 There, the Court considered whether defendants 5 

were excused from satisfying the first two requirements of § 1326(d) 6 

where the underlying removal was based on a conviction that did not 7 

actually render him removable. Writing for a unanimous Court, 8 

Justice Sotomayor explained that they were not, and that “[t]he Ninth 9 

Circuit’s interpretation is incompatible with the text of § 1326(d).”34 10 

The Court reasoned, in no uncertain terms, that “[w]hen Congress uses 11 

mandatory language in an administrative exhaustion provision, a 12 

court may not excuse a failure to exhaust.”35 The Court further 13 

underscored that § 1326(d)’s requirements are connected by the 14 

conjunctive “and,” meaning defendants must meet all three statutory 15 

requirements.36 Rejecting any distinction between procedural and 16 

substantive errors on the part of the IJ, the Court emphasized that 17 

“[a]dministrative review of removal orders exists precisely so 18 

33 See 593 U.S. at 326–27. 

34 Id.  

35 Id. at 326 (internal quotation marks omitted). 

36 Id.; see also Portillo-Gonzalez, 80 F.4th at 917 (“Even assuming arguendo that 
the IJ’s incorrect statement about Portillo-Gonzalez’s eligibility for voluntary 
departure violated due process and rendered his removal proceedings 
‘fundamentally unfair,’ that would not automatically or ‘effectively’ satisfy 
§ 1326(d)’s other two requirements.”).

 Case: 24-3086, 04/09/2026, DktEntry: 58.1, Page 15 of 18

Pet App. 16a



16 

noncitizens can challenge the substance of immigration judges’ 1 

decisions.”37 Accordingly, an “immigration judge’s error on the merits 2 

does not excuse the noncitizen’s failure to comply with a mandatory 3 

exhaustion requirement if further administrative review, and then 4 

judicial review if necessary, could fix that very error.”38  In short,  the 5 

Court clearly held that “[e]ach of the statutory requirements of 6 

§ 1326(d) is mandatory”—a conclusion that several of our sister7 

circuits have taken seriously.39    8 

Here, it is undisputed that Mejia never appealed his initial 9 

removal order to the BIA, notwithstanding the fact that an 10 

administrative appeal was “available” to him. He therefore failed to 11 

exhaust his administrative remedies as required by § 1326(d)(1).  And 12 

because the IJ correctly informed Mejia of his right to appeal—which 13 

37 593 U.S. at 328 (emphasis added). 

38 Id.; accord United States v. Flores-Perez, 1 F.4th 454, 458 (6th Cir. 2021) 
(explaining that “even if [defendant’s] removal was flawed, that error does not 
excuse [his] failure to comply with a mandatory exhaustion requirement because 
administrative review, and then judicial review if necessary, could fix [the] error, if 
any” (internal quotation marks omitted)).  

39 593 U.S. at 329; see also, e.g., Portillo-Gonzalez, 80 F.4th at 917–20; United States 
v. Castillo-Martinez, 16 F.4th 906, 916 (1st Cir. 2021) (“Castillo-Martinez nevertheless
argues that if he can show that his counsel was ineffective, we should excuse his
failure even where he failed to exhaust his ineffective assistance claim before the
BIA.  We do not accept his proposition.”); United States v. Calan-Montiel, 4 F.4th 496,
498 (7th Cir. 2021) (dicta) (“Effectively, [the defendant] wants us to treat § 1326(d)(3) 
as the only requirement for a collateral attack on a removal order. But [Palomar-
Santiago] holds that a[] [defendant] must satisfy all three conditions. Federal courts
cannot create equitable exceptions to statutes.”).
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Mejia expressly waived—he was not “deprived . . . of the opportunity 1 

for judicial review” under § 1326(d)(2). Even assuming that the IJ’s 2 

erroneous statement about voluntary departure rendered Mejia’s 3 

removal proceedings “fundamentally unfair” under § 1326(d)(3), that 4 

error did not excuse Mejia’s independent failure to satisfy 5 

§§ 1326(d)(1) and (2)—requirements that the statute does not permit a6 

court to excuse.40 Put differently, Mejia was required to satisfy all three 7 

statutory requirements to qualify for § 1326(d)’s exception; because 8 

Mejia failed to do so, “he remains subject to § 1326(d)’s general rule 9 

that he ‘may not challenge the validity’ of his predicate removal 10 

order.”41 11 

40 Palomar-Santiago, 593 U.S. at 325–26; accord United States v. Nunez, 140 F.4th 
1157, 1165 (9th Cir. 2025) (“[E]ven if [the defendant’s] waiver were not ‘considered 
and intelligent,’ that alone would not excuse [the defendant’s] failure to exhaust 
administrative remedies pursuant to § 1326(d)(1).”).  

41 Portillo-Gonzalez, 80 F.4th at 917 (quoting 8 U.S.C. § 1326(d)).  Mejia contends 
in the alternative that he should be excused from the administrative-exhaustion 
requirement because procedural defects in his deportation proceeding meant that 
“[n]o further administrative review was ‘available’ to [him]” under § 1326(d)(1). 
Mejia Br. at 42 (emphasis added).  But Section 1326(d)(1)’s exhaustion requirement 
turns on the functional “availab[ility]” of the relevant “administrative remedies”—
not a defendant’s subjective understanding of his rights.  See Ross v. Blake, 578 U.S. 
632, 642 (2016) (“[T]he ordinary meaning of the word ‘available’ is ‘capable of use 
for the accomplishment of a purpose,’ and that which ‘is accessible or may be 
obtained.’” (internal quotation marks omitted)).  Where, as here, a defendant 
recognizes that an administrative remedy exists—here, the right to appeal—but 
elects not to pursue that remedy based on a misunderstanding, the remedy is 
nonetheless “accessible” and “capable of use” to provide relief.  See Mejia, 2024 WL 
4604644, at *7 (noting that the IJ told Mejia about his right to appeal and did not 
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CONCLUSION 1 

To summarize, we hold: 2 

(1) Palomar-Santiago abrogated Sosa and its progeny insofar as3 

those cases excused defendants from satisfying the4 

mandatory requirements of §§ 1326(d)(1) and (2); and5 

(2) Mejia did not satisfy §§ 1326(d)(1) and (2) because he failed6 

to exhaust his administrative remedies and expressly waived7 

his right to appeal.  He is therefore barred from collaterally8 

challenging his underlying removal order.9 

Accordingly, we REVERSE the order of the District Court 10 

dismissing the Information and REMAND for further proceedings 11 

consistent with this opinion. 12 

misrepresent “the availability of an appeal or the rules that govern administrative 
appeals.”).   
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
--------------------------------------------------------------x 
UNITED STATES OF AMERICA, 

v. 

MANUEL ZUMBA MEJIA, 
Defendant. 

: 
: 
: 
: 
: 
: 

OPINION AND ORDER 

24 CR 275 (VB) 

--------------------------------------------------------------x 

Briccetti, J: 

Defendant Manuel Zumba Mejia is charged in a one-count felony information with 

illegally re-entering the United States after having been removed following his conviction for 

commission of an aggravated felony, in violation of 8 U.S.C. § 1326(a), (b)(2).  (Doc. #30).  

Now before the Court is defendant’s motion to dismiss the information pursuant to Rule 

12 of the Federal Rules of Criminal Procedure.  (Doc. #35).  Defendant argues dismissal is 

appropriate for three reasons:  (i) the immigration judge who issued the deportation order 

underlying this prosecution lacked jurisdiction to do so; (ii) the entry of the deportation order 

was unlawful and fundamentally unfair because defendant’s removal proceedings did not 

comport with due process; and (iii) the illegal reentry statute under which defendant is charged 

violates the Fifth Amendment’s Equal Protection Clause.   

For the reasons set forth below, the motion is GRANTED and this case is dismissed. 

BACKGROUND 

I. Initial Entry to the United States

Defendant is a native and citizen of Ecuador.  In or around 1999, when defendant was in

his early twenties, he came to the United States at the invitation of his uncle in search of work 

opportunities.  He entered the country without papers and settled in Ossining, New York, where 

his wife joined him several years later after leaving their two children in the care of a relative in 

Case 7:24-cr-00275-VB     Document 44     Filed 10/29/24     Page 1 of 19

Pet App. 20a



2 

Ecuador.  Defendant worked in construction and landscaping, his wife worked as a nanny, and 

they both worked cleaning offices in the evenings.  At some point, defendant’s wife’s employer 

agreed to sponsor her for a green card.  In December 2008, the couple had a third child. 

II. Defendant’s Prior Conviction

In 2009, defendant and his wife brought their infant daughter to a hospital emergency

room with injuries.  Defendant voluntarily spoke to the police and told them he had shaken the 

infant up and down while playing with her.  Defendant was arrested and later pleaded guilty to 

reckless assault of a child in violation of New York Penal Law § 120.02, a class D felony.  On 

April 6, 2010, he was sentenced to three years’ imprisonment and three years’ post-release 

supervision. 

III. Immigration Proceedings

Following his arrest in 2009, defendant was interviewed by Immigration and Customs

Enforcement (“ICE”) agents while in custody at the Westchester County Jail and was identified 

as a deportable noncitizen.  ICE lodged a detainer with New York State authorities indicating its 

intention to take defendant into custody if and when he was released.   

On June 28, 2010, ICE issued a Notice to Appear (the “NTA”) alleging that defendant 

was subject to removal because he was a noncitizen who had entered the country without being 

admitted or paroled by an immigration officer and who had been convicted of reckless assault of 

a child.  The NTA did not state the address of the immigration court or the time and place of the 

removal proceedings.  The NTA was mailed to defendant on July 28, 2010.   

Also on July 28, 2010, the immigration court at Downstate Correctional Facility in 

Fishkill, New York (“Downstate”), issued a notice of hearing to be held before an immigration 

judge (the “IJ”) on September 7, 2010.  The notice indicated the hearing would take place at 
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Downstate, although defendant—who was incarcerated at Bare Hill Correctional Facility in 

Malone, New York (“Bare Hill”), at the time—would attend by video conference.  The notice of 

hearing indicates it was served on defendant by personal service “c/o Custodial Officer” on the 

same date on which it was issued.  (Doc. #35-4 at ECF 3).1  However, defendant claims he did 

not receive this (or any prior) notice of his removal proceeding.   

On September 7, 2010, defendant and other Bare Hill inmates were brought to a room 

with a video link to the Downstate immigration court.  The IJ conducted the proceedings with the 

assistance of a Spanish language interpreter.  The IJ began by asking defendant whether he had 

received the NTA, which he answered in the affirmative.  The IJ explained that, pursuant to the 

NTA, defendant had been charged as removable because of his unlawful presence in the United 

States and his prior conviction for reckless assault.  The IJ reviewed defendant’s rights, including 

the right to an attorney at his own expense, the right to present evidence, and the right to appeal 

the IJ’s decision.   

The IJ asked defendant if he wanted more time to find an attorney.  Defendant replied, 

“No, what I would like is if I could be deported, or if you could give me voluntary departure.”  

(Doc. #35-4 at ECF 5 (“Ex. G”) at 3:32).2  The IJ responded, “You’re not eligible for voluntary 

departure because of your crime and because you are in prison.  You can’t actually leave 

whenever you would want.  If you want, however, I can order you deported.”  (Id. at 3:49).  

Defendant stated, “That is what I want, to be deported back to my country.”  (Id. at 4:10). 

1 “ECF __” refers to page numbers automatically assigned by the Court’s Electronic Filing 
System. 

2 Citations to Ex. G, an audio recording of defendant’s removal proceeding, are to the 
approximate minute and second of the elapsed recording.  
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The IJ then swore in defendant and asked him several questions, including whether he 

wished to be deported to Ecuador; whether he had illegally entered the United States; and 

whether he had appealed his reckless assault conviction.  The IJ also asked about defendant’s 

family, including his wife’s immigration status and whether he had any children older than 21.    

In remarks that were not translated into Spanish, the IJ found the removal allegations 

established by clear and convincing evidence and ordered defendant’s removal to Ecuador.  The 

IJ informed defendant, in translated remarks, that he had ordered his deportation “as requested” 

and asked whether defendant accepted that decision or wished to appeal it.  (Ex. G at 7:43).  

Defendant responded that he accepted the decision and waived his right to appeal.  At the end of 

the hearing, defendant asked whether he would be required to appear at any further court 

proceedings, to which the IJ responded, “this is it.”  (Id. at 8:26).   

The hearing lasted approximately eight minutes.  At no point did the immigration judge 

find defendant had been convicted of an “aggravated felony” or explain why defendant’s prior 

conviction rendered him removable.  

Defendant served his state sentence and was released on or about September 8, 2011.  On 

September 23, 2011, defendant was removed from the United States to Ecuador.   

IV. Reentry to the United States

Following his removal, defendant re-entered the United States on an unknown date.  On

October 2, 2021, he was arrested in Croton-on-Hudson, New York, and charged with driving 

while intoxicated.  On December 15, 2022, defendant was charged in this Court with illegal 

reentry into the United States after having been removed subsequent to a conviction for 

commission of an aggravated felony, in violation of 8 U.S.C. § 1326(a) and (b)(2).  (Doc. #2). 
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DISCUSSION 

I. Standard of Review

Under Rule 12(b), a defendant may raise before trial “any defense, objection, or request

that the court can determine without a trial on the merits,” including a defect in the information.  

See United States v. Aiyer, 33 F.4th 97, 116 (2d Cir. 2022).3   

On a Rule 12(b) motion, the Court may “make factual determinations in matters that do 

not implicate the general issue of a defendant’s guilt.”  United States v. Sampson, 898 F.3d 270, 

281 (2d Cir. 2018).  However, the Court may not resolve any “factual dispute that is inextricably 

intertwined with defendant’s culpability.”  Id. 

II. Lack of Removal Jurisdiction

Defendant argues the immigration judge who ordered his deportation lacked jurisdiction

to do so because of defects in the NTA, and therefore the order cannot form the basis for an 

illegal reentry charge. 

The Court disagrees.  

To initiate a noncitizen’s removal under the Immigration and Nationality Act, 8 U.S.C. 

§ 1101 et seq. (the “INA”), the government must issue an NTA notifying the noncitizen of the

removal proceedings.  8 U.S.C. § 1229(a)(1).  The NTA must include, among other requirements, 

“[t]he time and place at which the proceedings will be held.” § 1229(a)(1)(G)(i).  Pursuant to 

agency regulations, the NTA must also specify the “address of the Immigration Court” with 

jurisdiction over the proceeding.  8 C.F.R. § 1003.15(b)(6).  Recently, the Second Circuit held 

such regulations are “claims-processing” rules that are non-jurisdictional and curable.  United 

3 Unless otherwise indicated, case quotations omit all internal citations, quotations, 
footnotes, and alterations. 
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States v. Suquilanda, 116 F.4th 129, 137–38 (2d Cir. 2024).  While agency regulations can 

“operationalize the mandates of the INA,” such regulations “cannot define the subject-matter 

jurisdiction of Immigration Courts.”  Id. at 137. 

Here, defendant’s initial NTA, dated June 28, 2010, omitted details about the time and 

place of his removal proceedings and the address of the immigration court with jurisdiction over 

his removal.  (Doc. #35-3 at ECF 22–23).  These details were later provided in the notice of 

hearing, dated July 28, 2010.  (Doc. #35-4 at ECF 3).   

First, defendant argues the omission of the immigration court address is a defect of 

jurisdictional significance.  Agency regulations require the NTA to include the “address of the 

Immigration Court where the [Immigration and Naturalization] Service will file” the NTA.  

8 C.F.R. § 1003.15(b)(6).  However, as defendant acknowledges, this argument is foreclosed by 

United States v. Suquilanda, 116 F.4th at 137–38.   

Second, defendant argues the omission of hearing time and place information from the 

June 28 NTA divests the IJ of jurisdiction because defendant was never supplied later notice of 

this information.  The government argues this defect was cured in the July 28 notice of hearing, 

without addressing defendant’s contention that he did not in fact receive that notice. 

In Banegas Gomez v. Barr, 922 F.3d 101 (2d Cir. 2019), the Second Circuit held an IJ 

retains jurisdiction even if the NTA lacks hearing information so long as that information is 

supplied in a separate notice.  Id. at 111–12.  The Second Circuit has not considered whether an 

IJ is deprived of jurisdiction if that information is never actually supplied to a defendant.   

The Second Circuit applies “a clear statement rule” to determine whether a statutory 

requirement is jurisdictional.  United States v. Suquilanda, 116 F.4th at 137.  “This simply means 

that Congress must clearly state that a limitation on a statute’s scope is jurisdictional, and that in 
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the absence of such a clear statement, courts should treat the restriction as nonjurisdictional in 

character.”  Id.  The INA requires that an NTA contain “a variety of pieces of information, such 

as the ‘nature of the proceedings,’ ‘conduct alleged to be in violation of the law,’ and that the 

‘alien may be represented by counsel.’  It also requires that such NTAs provide ‘the time and 

place at which the proceedings will be held.’”  Banegas Gomez v. Barr, 922 F.3d at 110 (quoting 

8 U.S.C. § 1229(a)(1)).  The “statutory text [of the INA] does not, however, explain when or how 

jurisdiction vests with the immigration judge—or, more specifically, denote which of the several 

requirements for NTAs listed in § 1229(a)(1) are jurisdictional.”  Id.  

Because the statutory text of the INA does not suggest the hearing time and place 

information is jurisdictional, applying the clear statement rule, the Court finds the omission of 

this information from the NTA did not divest the IJ of jurisdiction even if it was not later cured. 

III. Validity of Deportation Order Under Section 1326(d)

Defendant next argues his underlying deportation order is invalid and cannot form the

basis for an illegal reentry charge because he has satisfied the requirements of 8 U.S.C. 

§ 1326(d).  In particular, defendant argues his deportation order was fundamentally unfair

because the IJ erroneously informed him he was ineligible for voluntary departure. 

The Court agrees. 

A. Legal Standard

1. Collateral Attack on a Prior Deportation Order

An element of the offense of illegal reentry is the defendant’s prior removal or 

deportation.  See United States v. Paredes-Batista, 140 F.3d 367, 376 (2d Cir. 1998).  In United 

States v. Mendoza-Lopez, 481 U.S. 828 (1987), the Supreme Court observed that when an 

administrative proceeding “play[s] a critical role in the subsequent imposition of a criminal 

Case 7:24-cr-00275-VB     Document 44     Filed 10/29/24     Page 7 of 19

Pet App. 26a



8 

sanction, there must be some meaningful review of the administrative proceeding.”  Id. at 838–

39. In other words, under Mendoza-Lopez, a deportation order issued in the absence of the

appropriate due process protections cannot form the basis of a subsequent illegal reentry 

prosecution.  See id. at 842.  Congress later codified the holding of Mendoza-Lopez at 8 U.S.C. 

§ 1326(d), which created a statutory mechanism for collaterally challenging the validity of an

underlying removal order.  See United States v. Sosa, 387 F.3d 131, 136 (2d Cir. 2004). 

To mount a successful challenge to the validity of an underlying removal order, the 

noncitizen must demonstrate:  (i) he “exhausted any administrative remedies that may have been 

available to seek relief against the order,” (ii) the prior deportation proceedings “improperly 

deprived” him of “the opportunity for judicial review,” and (iii) “the entry of the order was 

fundamentally unfair.”  8 U.S.C. § 1326(d)(1)–(3); United States v. Copeland, 376 F.3d 61, 65–

66 (2d Cir. 2004).  All three statutory requirements are mandatory.  United States v. Palomar-

Santiago, 593 U.S. 321, 326 (2021).    

To demonstrate fundamental unfairness under Section 1326(d)(3), a noncitizen “must 

show both a fundamental procedural error and prejudice resulting from that error.”  United States 

v. Fernandez-Antonia, 278 F.3d 150, 159 (2d Cir. 2002).  The standard for prejudice is whether

“there is a reasonable probability that, but for the error, the result of the proceeding would have 

been different.”  United States v. Daley, 702 F.3d 96, 100 (2d Cir. 2012).   

2. Voluntary Departure

Voluntary departure is a form of relief that enables individuals “identified by the 

government as being illegally present in the United States to leave the country of their own 

accord without being forcibly removed by the government.”  Thapa v. Gonzalez, 460 F.3d 323, 

327 (2d Cir. 2006).  An eligible noncitizen may seek voluntary departure in lieu of or prior to the 
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conclusion of removal proceedings, 8 U.S.C. § 1229c(a), or after the conclusion of removal 

proceedings, id. § 1229c(b).  Because a prior deportation order is an element of the crime, a 

noncitizen who was granted voluntary departure cannot be prosecuted for the crime of illegal 

reentry.  Id. § 1326(a)(1).   

Although the grant of voluntary departure is discretionary, the erroneous deprivation of 

the right of an eligible individual to apply for discretionary relief constitutes a fundamental 

procedural error.  See, e.g., United States v. Calderon, 391 F.3d 370, 376 (2d Cir. 2004).  This is 

because “the right to be informed of the possibility of voluntary departure relief, although the 

relief itself is not constitutionally mandated, . . . is an established right” that is conferred by 

statute and implemented by federal regulations.  United States v. Gonzalez, 2015 WL 3443942, 

at *7 (S.D.N.Y. May 29, 2015). 

To be eligible for voluntary departure, noncitizens must not have been convicted of an 

“aggravated felony.”  8 U.S.C. § 1229c(a)(1).  The INA defines “aggravated felony” as “a crime 

of violence (as defined in section 16 of Title 18 . . .) for which the term of imprisonment [is] at 

least one year.”  8 U.S.C. § 1101(a)(43)(F).  Section 16, in turn, defines “a crime of violence” as 

“an offense that has an element the use, attempted use, or threatened use of physical force against 

the person or property of another.”  18 U.S.C. § 16(a).  “The use of physical force refers to 

intentional—rather than accidental—force and suggests a category of violent, active crimes.”  

Ojo v. Garland, 994 F.3d 109, 111 (2d Cir. 2011). 

B. Analysis

In this case, because defendant’s ability to challenge his underlying removal order turns 

largely on whether the removal order was fundamentally unfair, the Court begins its analysis 

there.  8 U.S.C. § 1326(d)(3).  Moreover, the first two requirements of Section 1326(d) are often 

Case 7:24-cr-00275-VB     Document 44     Filed 10/29/24     Page 9 of 19

Pet App. 28a



10 

informed by an analysis of the third.  See United States v. Guzman, 2022 WL 17068800, at *3 

(S.D.N.Y. Nov. 17, 2022). 

1. Fundamental Unfairness

Defendant argues his deportation order was fundamentally unfair because his underlying 

conviction did not render him ineligible for voluntary departure under the INA.  He contends the 

IJ’s actions in informing him that he was ineligible for voluntary departure constituted 

fundamental procedural error and was prejudicial. 

The Court agrees. 

a. Eligibility for Voluntary Departure

As a threshold matter, the Court must consider whether defendant was eligible for 

voluntary departure under the INA.  This question turns on whether reckless assault of a child 

constitutes a crime of violence, and thus an aggravated felony, under the INA.  “To make a crime 

of violence determination, courts use the categorical approach, which ignores the circumstances 

of the particular defendant’s crime and instead considers the minimal criminal conduct necessary 

to sustain a conviction under the relevant statute.”  Singh v. Barr, 939 F.3d 457, 462 (2d Cir. 

2019).  

The definition of an “aggravated felony” under the INA is “relevantly identical” to the 

definition of a “violent felony” under the Armed Career Criminal Act (“ACCA”), 18 U.S.C. 

924(e)(2)(B)(i).  Borden v. United States, 593 U.S. 420, 427 (2021).  Both provisions require 

“the use, attempted use, or threatened use of physical force against the person of another.”  See 

id.  In Borden, the Supreme Court held the definition of a “violent felony” under ACCA did not 

include offenses that criminalize reckless conduct.  Id. at 429.  The Court reasoned that reckless 

conduct is “far removed from the deliberate kind of behavior” that ACCA sought to criminalize.  
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Id. at 439.  The operative phrases, the Court held, were “use of force” and “against another,” with 

the latter phrase “set[ting] out a mens rea requirement—of purposeful or knowing conduct.”  Id. 

at 434.   

As its name implies, reckless assault of a child requires a reckless mens rea.  N.Y. Penal 

Law § 120.02(1).  Applying the Supreme Court’s holding in Borden, as well as the Second 

Circuit’s instruction that the “identical language” between the elements clauses in the INA and 

ACCA “means that cases interpreting the clause in one statute are highly persuasive in 

interpreting the other statute,” Singh v. Barr, 939 F.3d at 463, this Court concludes that the 

reckless conduct criminalized in Section 120.02 does not constitute a crime of violence under the 

INA because it does not involve purposeful or knowing conduct.  Indeed, the New York state 

offense at issue is exactly like the numerous state offenses the Supreme Court considered and 

categorically denied as being predicate “violent felonies” under ACCA.  See United States v. 

Borden, 593 U.S. at 439–40. 

Accordingly, defendant’s prior conviction for reckless assault of a child—although his 

conduct caused serious physical injury to the child—is categorically not an aggravated felony 

under the INA rendering defendant ineligible for voluntary departure. 

b. Fundamental Procedural Error

The Court also holds that the IJ’s instruction that defendant was ineligible for voluntary 

departure constitutes a fundamental procedural error within the meaning of Section 1326(d)(3).  

An immigration judge’s “failure to advise of the right to seek relief through voluntary 

departure is a fundamental error.”  United States v. Brown, 354 F. Supp. 3d 362, 369 (S.D.N.Y. 

2018).  This is true even when an immigration court correctly applied guidance from the Board 
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of Immigration Appeals and that guidance was only later overruled by the Supreme Court after 

the defendant’s removal hearing.  United States v. Sosa, 387 F.3d at 138.   

Moreover, although an error by a lower court is “generally not deemed fundamental” if 

an appeal was available but not taken, “a ruling by an IJ that misleads an alien into believing that 

no relief exists falls into a different category.”  United States v. Copeland, 376 F.3d at 71.  This is 

because an IJ is entrusted with “special duties” with respect to noncitizens, as “our removal 

system relies on IJs to explain the law accurately to pro se [noncitizens].”  Id.  “Otherwise, such 

[noncitizens] would have no way of knowing what information was relevant to their cases and 

would be practically foreclosed from making a case against removal.”  Id.  

That is exactly what happened here.  The IJ not only failed to inform defendant, 

proceeding pro se, that he was eligible for voluntary departure, but explicitly—and incorrectly—

told defendant he was ineligible for such relief “because of his crime.”  (Ex. G at 3:49).  

Defendant thus was not properly advised of his right to seek relief through voluntary departure.  

Moreover, defendant’s waiver of his right to appeal does not negate this fundamental error 

because the IJ’s instruction misled defendant into believing no such relief was available. 

 Accordingly, the Court concludes the IJ’s failure to inform defendant of his right to seek 

voluntary departure constituted fundamental procedural error. 

c. Prejudice

Finally, the Court finds this fundamental procedural error prejudiced defendant.   

“Prejudice is shown where defects in the deportation proceedings may well have resulted 

in a deportation that would not otherwise have occurred.”  United States v. Copeland, 376 F.3d at 

73. Defendant’s burden is not to affirmatively show he would have been granted voluntary

departure.  United States v. Brown, 354 F. Supp. 3d at 373.  Rather, a defendant must 
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“demonstrate both a reasonable probability that [i] he would have sought voluntary departure and 

[ii] that such relief would have been granted.”  United States v. Gonzalez, 2015 WL 3443942, at

*11 (S.D.N.Y. May 29, 2015).  “The reasonable probability standard is considerably lower, and

considers whether the showing is sufficient to undermine confidence in the outcome.”   United 

States v. Gutierrez-Campos, 2022 WL 281582, at *17 (S.D.N.Y. Jan. 31, 2022), vacated and 

remanded on other grounds, 2024 WL 3856920 (2d Cir. Aug. 16, 2024).  Indeed, reasonable 

probability is often quantified as a “twenty percent probability that relief would have been 

granted absent the error.”  United States v. Brown, 354 F. Supp. 3d at 371.  

To be eligible for voluntary departure before or during a removal hearing, a noncitizen 

must concede removability, withdraw any prior requests for relief, and waive appeal.  8 C.F.R. 

§ 1240.26(b)(1)(i).  A noncitizen must also have not been convicted of an aggravated felony.  Id.

An immigration court has broad discretion to grant voluntary departure, and “discretion may be 

favorably exercised in the face of adverse factors where there are compensating elements such as 

long residence here, close family ties in the United States, or humanitarian needs.”  In re 

Arguelles-Campos, 22 I. & N. Dec. 811, 817 (BIA 1999).  As courts in this Circuit have 

recognized, voluntary departure is “highly beneficial to an alien and . . . often conferred when 

sought.”  United States v. Garcia, 2008 WL 3890167, at *7 (E.D.N.Y. Aug. 19, 2008). 

As discussed above, defendant’s conviction was not a disqualifying aggravated felony 

and, as the record demonstrates, defendant conceded his removability, had made no prior 

requests for relief, and waived his right to appeal.  Moreover, defendant had resided in the United 

States for more than eleven years at the time of the hearing, had close family ties to the United 

States (including a child who was a U.S. citizen), and had a spouse who was in the process of 

obtaining a green card through her employer.  In light of these uncontroverted facts, the Court is 
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persuaded there is a reasonable probability the IJ would have granted defendant’s request for 

voluntary departure, such that defendant was prejudiced by the IJ’s fundamental procedural error.  

The Court thus concludes defendant has demonstrated his removal proceedings were 

fundamentally unfair under Section 1326(d)(3). 

2. Exhaustion of Administrative Remedies

Defendant next contends he is excused from the administrative exhaustion requirement 

under Section 1326(d)(1) because the underlying deportation order violated his due process 

rights and his appeal waiver was not knowing and voluntary. 

The Court agrees. 

Pursuant to Section 1326(d)(1), a noncitizen must demonstrate he “exhausted any 

administrative remedies that may have been available to seek relief against the order.”  It is 

undisputed defendant did not exhaust his administrative remedies.  However, “the exhaustion 

requirement must be excused where an alien’s failure to exhaust results from an invalid waiver of 

the right to an administrative appeal.”  United States v. Sosa, 387 F.3d at 136.  Indeed, due 

process guarantees that the administrative exhaustion requirement be excused when a 

noncitizen’s waiver of his right to appeal was not knowing and voluntary.  Id. at 137.  

a. Availability of Remedies

To analyze whether defendant properly exhausted, the Court must first consider whether 

administrative remedies were available.  United States v. Gutierrez-Campos, 2024 WL 3856920, 

at *2 (2d Cir. Aug. 16, 2024) (summary order).  Only if the Court finds remedies were available, 

but defendant failed to exhaust them, should the Court reach the constitutional question of 

whether defendant should be excused from his failure to exhaust.  Id.  In Palomar-Santiago, the 

Supreme Court held that an “immigration judge’s error on the merits does not excuse the 
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noncitizen’s failure to comply with a mandatory exhaustion requirement if further administrative 

review, and then judicial review if necessary, could fix that very error.”  United States v. 

Palomar-Santiago, 593 U.S. at 328. 

Here, administrative remedies were available to defendant and he did not exhaust these 

remedies.  The record demonstrates the IJ informed defendant of his right to appeal and asked 

defendant several times whether he wished to appeal the order of removal, to which defendant 

answered “no.”  (Ex. G at 3:18; 7:43; 7:58).  There was no misrepresentation by the IJ as to the 

availability of an appeal or the rules that govern administrative appeals.  Moreover, there was 

nothing that functionally prevented defendant from pursuing administrative remedies—following 

his removal hearing, defendant continued to serve his state prison sentence for another year and 

had sufficient time to file an administrative appeal.  Accordingly, the Court finds that 

administrative remedies were available to defendant. 

b. Appellate Waiver

Next, the Court considers defendant’s argument that because the waiver of his right to an 

agency appeal was not knowing and voluntary, he should be deemed to have exhausted his 

administrative remedies under the Second Circuit’s precedents in Sosa and Calderon. 

“A failure to exhaust administrative remedies bars collateral review of a deportation 

proceeding under Section 1326(d)(1) . . . only where an alien’s waiver of administrative review 

was knowing and intelligent.”  United States v. Sosa, 387 F.3d at 136.  In Sosa, the Second 

Circuit held a pro se defendant’s appellate waiver was invalid because the IJ did not inform him 

of his right to apply for discretionary relief.  Id. at 136–37.  Similarly, in Calderon, the Circuit 

concluded that the defendant, despite being represented by counsel, had not made a knowing and 

intelligent waiver because he was explicitly told by the immigration judge that he was ineligible 
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for discretionary relief even though he was in fact eligible.  United States v. Calderon, 391 F.3d 

at 375. 

The government’s principal argument here is that Sosa, Calderon, and related cases in this 

Circuit have been abrogated by the Supreme Court’s recent decision in United States v. Palomar-

Santiago.  There, the Supreme Court reaffirmed that the requirements of Section 1326(d) are 

mandatory and rejected a Ninth Circuit rule that excused a defendant from proving the first two 

requirements of Section 1326(d) if he were convicted of a crime that was later found not to be a 

removable offense.  United States v. Palomar-Santiago, 593 U.S. at 326–27.  The Supreme Court 

held the Ninth Circuit’s “extrastatutory” rule was incompatible with the statutory text, which 

made clear all three requirements are mandatory.  Id. at 326.   

The government contends the Second Circuit’s holding in Sosa is “essentially the same” 

as the Ninth Circuit exception that was invalidated in Palomar-Santiago, and that the latter 

forecloses this Court’s review.  (Doc. # 39 (“Gov’t Opp.”) at 9).  But the Supreme Court 

expressly declined to reach any constitutional arguments, such as those at issue in Sosa, because 

“they were not raised below and are outside the scope of the narrow question th[e] Court granted 

certiorari to decide.”  United States v. Palomar-Santiago, 593 U.S. at 329 n.4.  In other words, 

Sosa and its related cases do not concern the validity of a de facto exception like that at issue in 

Palomar-Santiago; rather, these cases consider the need, under the Supreme Court’s teachings in 

Mendoza-Lopez, for an exception to the exhaustion requirement if a prior proceeding violated 

due process guarantees.  See United States v. Sosa, 387 F.3d at 137.  As Palomar-Santiago was a 

purely statutory decision, the Court elects to follow other courts in this Circuit that have 

continued to recognize an exception to the exhaustion requirement in the case of an invalid 

waiver.  See, e.g., United States v. Gutierrez-Campos, 2022 WL 281582, at *17; United States v. 
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Contreras, 2023 WL 3569274, at *11 n.10 (S.D.N.Y. May 17, 2023); United States v. Guzman, 

2022 WL 17068800, at *6. 

The government also contends there is no evidence defendant’s waiver was not knowing 

and involuntary.  The Court disagrees.  As an initial matter, the IJ’s erroneous instruction that 

defendant was ineligible for voluntary departure renders his waiver not knowing and intelligent 

under Sosa.  387 F.3d at 137.  Moreover, the circumstances of the hearing suggest defendant did 

not fully comprehend the nature of the proceedings.  Defendant appeared pro se, was detained at 

the time of the hearing, required a Spanish-language interpreter to understand the proceedings, 

and was not even aware of the removal hearing until he was brought into the room at Bare Hill 

where the hearing was being streamed.  Although most of the hearing was translated into 

Spanish, the IJ’s findings regarding removability were not.  Defendant claims he accepted the 

IJ’s decision because he “thought there was no other option,” and that he would have appealed 

had he known he was eligible for voluntary departure.  (Doc. #35-3 at 3).  Taken together, these 

factors demonstrate defendant failed fully to comprehend the nature of the proceedings and was 

uninformed as to the availability of voluntary departure.    

Accordingly, the Court concludes that Section 1326(d)(1)’s administrative exhaustion 

requirement is excused because defendant’s appellate waiver was not knowing and voluntary. 

3. Opportunity for Judicial Review

Finally, the Court must consider whether defendant has satisfied Section 1326(d)(2)’s 

requirement that the removal order deprived him of the opportunity for judicial review.   

The Second Circuit has recognized that an invalid waiver of the right to judicial review 

will often result from “the same lack of understanding” that results in an invalid waiver of the 

right to administrative review.  United States v. Sosa, 387 F.3d at 136.  Having found defendant’s 
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appellate waiver was not knowing and voluntary, the Court also concludes defendant was denied 

the opportunity for judicial review. 

The government suggests the availability of habeas review can constitute an opportunity 

for judicial review.  (Gov’t Opp. at 9).  Indeed, the Second Circuit has held habeas review may 

constitute judicial review for the purpose of Section 1326(d)(2), and an analysis of the 

availability of such relief may turn on the time interval between the entry of the final deportation 

order and a defendant’s physical deportation.  See United States v. Copeland, 376 F.3d at 68.  

However, defendant is correct that Copeland pre-dates the REAL ID Act of 2005, which 

transferred jurisdiction over removal habeas corpus petitions to the courts of appeals.  8 U.S.C. 

§ 1252 (d)(1).  Such jurisdiction, in turn, requires the exhaustion of administrative remedies,

from which this Court has deemed defendant excused.  Accordingly, the Court concludes 

defendant has satisfied Section 1326(d)(2). 

IV. Equal Protection Argument

Having found defendant has satisfied the requirements to attack his underlying removal

order, the Court need not reach his argument that Section 1326 is unconstitutional under the Fifth 

Amendment.  In any event, defendant’s argument is foreclosed by United States v. Suquilanda, in 

which the Second Circuit joined six other circuits in concluding that Section 1326 does not 

violate the Fifth Amendment.  116 F.4th at 144.  The court applied the Arlington Heights burden-

shifting framework, which requires a plaintiff to demonstrate that “animus against the protected 

group was a significant factor” in the legislature’s decision making.  Id. at 139.  Although the 

Circuit observed there was “compelling evidence” of racial animus when the preceding statute 

was promulgated in 1929, it reasoned that any discriminatory intent that infected the original 

statute was not “reaffirmed” in the Immigration and Nationality Act of 1952 (the “1952 Act”), 
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when Congress reenacted Section 1326.  Id. at 141–44.  Accordingly, defendant’s argument that 

the illegal reentry statute is unconstitutional fails. 

CONCLUSION 

The motion to dismiss the information is GRANTED. 

The Clerk is instructed to terminate the motion (Doc. # 35) and close this case.  All 

scheduled proceedings in this case are hereby cancelled. 

Dated: October 29, 2024 
White Plains, NY 

SO ORDERED: 

____________________________ 
Vincent L. Briccetti 
United States District Judge 
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