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'ORIGINAL MAIRRARARAN

IN THE COURT OF CRIMINAL APPEALS
OF THE STATE OF OKLAHOMA

JAMES DWIGHT PAVATT,
NOT FOR PUBLICATION

)
)
Petitioner, )
) No. PCD-2026-827
v. N FILED
i R grens
THE STATE OF OKLAHOMA, ) NOV - § 2026
)
Respondent. ) SELDEN JONES
CLERK

OPINION DENYING THIRD APPLICATION FOR
POST-CONVICTION RELIEF AND RELATED MOTIONS FOR
DISCOVERY, EVIDENTIARY HEARING, AND STAY OF
EXECUTION

HUDSON, JUDGE:

Petitioner, James Dwight Pavatt, was tried by jury in the District
Court of Oklahoma County, Case No. CF-2001-6189, and convicted
of First Degree Murder, in violation of 21 0.S.2001, § 701.7 (Count |
1), and Conspiracy to Commit First Degree Murder, in violation of 21
0.S.2001, § 421 (Count 2). The jury found the existence of two
aggravating circumstances! and fixed punishment at death on Count
1 and ten years imprisonment and a $5,000.00 fine on Count 2. The

trial court sentenced Petitioner in accordance with the jury’s verdict

1 The jury found: (1) the murder was especially heinous, atrocious, or cruel; and
(2) the murder was committed for remuneration or the promise of remuneration.
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on October 21, 2003, and this Court affirmed the judgment and
sentence on direct appeal. Pavatt v. State, 2007 OK CR 19, 159 P.3d
272, cert. denied, 552 U.S. 1181 (2008).

This Court denied relief on Petitioner’s two previous
applications for post-conviction relief. Pavatt wv. State, No.
PCD-2004-25 (OKl. Cr. April 11, 2008) (not for publication); Pavatt v.
State, No. PCD-2009-777 (Okl. Cr. February 2, 2010) (not for
publication). Petitioner then unsuccessfully challenged his
convictions and sentences through federal habeas proceedings.
Pavatt v. Carpenter, 928 F.3d 906 (10th Cir. 2019} (en banc), cert.
denied, 589 U.S. 1180 (2020). On August 27, 2026, this Court, upon
finding Petitioner had exhausted all regular state and federal appeals,
issued an order setting Petitioner’s execution date for November 12,
2026.

On October 28, 2026, Petitioner, through his federal habeas
counsel, filed the current application for post-conviction relief with
this Court. Accompanying the application are separately filed
motions for discovery and an evidentiary hearing related to his post-
conviction claim, as well as a motion for a stay of execution pending

the resolution of this application. The State filed responses to

2
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Petitioner’s pleadings on October 30, 2026, opposing all requested
relief. On November 2, 2026, Petitioner filed a motion, with an
attached reply brief, seeking leave to reply to the State’s response.
Petitioner’s motion is GRANTED, and the submitted reply brief has
been considered by the Court.

For the reasons discussed below, Petitioner’s request for relief
is DENIED.

Proceedings under the Post-Conviction Procedure Act, 22 O.S.
§ 1080 et seq., are not intended to provide a second appeal. Carter v.
State, 1997 OK CR 22, ] 2, 936 P.2d 342, 344. Post-conviction review
in capital cases is strictly limited under 22 O.S.Supp.2022, § 1089.
Claims that could have been raised in previous appeals but were not
are generally waived. 22 0.S.Supp.2022, § 1089(D})(2). Claims that
were raised and decided in prior proceedings are res judicata. Bench
v. State, 2021 OK CR 39, q 3, 504 P.3d 592, 596.

In subsequent post-conviction proceedings, there are “even
fewer grounds to collaterally attack a judgment and sentence than
the narrow grounds permitted in an original post-conviction
proceeding.” Martinez v. State, 2021 OK CR 40, § 4, 502 P.3d 1115,

1117 (citing Sanchez v. State, 2017 OK CR 22, § 6, 406 P.3d 27, 29).

3
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This Court “may not consider the merits of or grant relief based on”
claims contained in a subsequent, capital post-conviction application
unless:

a. the application contains claims and issues that have not
been and could not have been presented previously in a
timely original application or in a previously considered
application filed under this section, because the legal basis
for the claim was unavailable, or

b. (1) the application contains sufficient specific facts
establishing that the current claims and issues have not
and could not have been presented previously in a timely
original application or in a previously considered
application filed under this section, because the factual
basis for the claim was unavailable as it was not
ascertainable through the exercise of reasonable diligence
on or before that date, and

(2) the facts underlying the claim, if proven and viewed in
light of the evidence as a whole, would be sufficient to
establish by clear and convincing evidence that, but for the
alleged error, no reasonable fact finder would have found
the applicant guilty of the underlying offense or would
have rendered the penalty of death.
22 0.S.Supp.2022, § 1089(D)(8). Furthermore, this Court will not
consider a subsequent post-conviction application unless “it contains
claims which have not been and could not have been previously

presented in the original application because the factual or legal

basis was unavailable” and “it is filed within sixty (60) days from the

4
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date the previously unavailable legal or factual basis serving as the
basis for a new issue is announced or discovered.” Rule 9.7(G)(1), (3),
Rules of the Oklahoma Court of Criminal Appeals, Title 22, Ch.18,
App. (2026).

Here, Petitioner asserts in a single proposition of error that
newly discovered evidence supports that he was deprived of his
federal and state constitutional rights to due process, confrontation,
a fair trial, and an impartial jury as a result of the prosecution
“intentionally bringing non-record, misleading, and prejudicial
information to the jury’s attention, which influenced at least one
juror to vote for the death penalty.” Appl. at 1. As the “sole underlying
basis” for his claim, Reply Br. at 2 (emphasis added), he relies upon
statements contained in the State of Oklahoma’s clemency hearing
packet, submitted by the Attorney General’s Office to the Pardon and
Parole Board in advance of Petitioner’s October 14, 2026 clemency
hearing (hereinafter, “clemency packet”), acknowledging uncertainty
as to whether Petitioner alone, Brenda Andrew alone, or both, fired

the gunshots that killed the victim.?

2 The victim, Rob Andrew, Brenda Andrew’s husband, died after being shot twice
with his own 16-gauge shotgun. Brenda Andrew and Petitioner were charged
jointly with his murder and the conspiracy to murder him. In a separate jury

5
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Petitioner contends this claim is proper for consideration in
this, his third application for post-conviction relief, because the
factual basis of the claim was unavailable prior to the State’s
submission of its clemency packet to the Pardon and Parole Board
on September 18, 2026, and the facts underlying the claim “establish
by clear and convincing evidence that, but for the alleged error, no
reasonable fact finder . . . would have rendered the penalty of death.”
22 0.S.Supp.2022, § 1089(D)(8)(b)(1), (2). We disagree.

The factual basis for a claim is “unavailable” only when the facts
“were not ascertainable through the exercise of reasonable diligence”
at the time of filing a prior application. 22 0.S.Supp.2022 §
1089(D)(8)(b)(1). Petitioner contends here that the State has
“acknowledge[d] for the first time” in its clemency packet “that there
are three possibilities as to who fatally shot the victim . . . with a
shotgun.” This, he asserts, contradicts the prosecution’s arguments

during his jury trial that “Mr. Pavatt was the only shooter.”

trial, Brenda Andrew was also convicted and sentenced to death. Andrew v.
State, 2007 OK CR 23, 164 P.3d 176, as corrected (Sept. 10, 2007), cert. denied,
552 U.S. 1319 (2008).

6
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Included in the appendix accompanying Petitioner’s application
is a copy of the State’s fifty-page clemency packet.? The bulk of the
packet provides an overview of the evidence and testimony presented
during Petitioner’s 2003 jury trial and, where relevant, Brenda
Andrew’s 2004 jury trial. Based on the record evidence, the State
then sets out the “three possibilities” concerning the identity of the
shooter(s): “The first is that Pavatt fired both shots.” “The second
possibility is that Pavatt fired the first shot and Brenda fired the
second.” “The third possibility is that Brenda walked away from Rob,
retrieved the shotgun, and fired both shots.” (Attach. 7, Appendix). It
is this so-called “concession,” as Petitioner calls it, concerning the
State’s indefinite position as to who pulled the trigger, particularly as
to the second shot, that serves as the factual basis for his claim.

While Petitioner characterizes the State’s recap of the three

possible scenarios in its clemency packet as “newly discovered

3 Petitioner has also included in this appendix three documents which he does
not allege to be newly discovered: a message dated June 13, 2002, purportedly
sent from an assistant district attorney on the case to an individual at the
Oklahoma City Police Department (OCPD); an OCPD standard supplemental
report dated December 5, 2001, and approved by a supervising officer the next
day; and an OCPD Forensic Services supplemental DNA examination report,
dated August 24, 2005. Each of these documents were certainly ascertainable
through the exercise of reasonable diligence at the time of Petitioner’s direct
appeal and previous post-conviction applications; he does not argue otherwise.

7
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evidence,” it is neither new nor evidence. To be sure, as Petitioner
acknowledges, prosecutors argued during the guilt phase of his jury
trial that it was unnecessary for jurors to decide who pulled the
trigger because as principles to the crime, Petitioner and Brenda
Andrew were both “equally guilty.” Petitioner, however, contends the
prosecution “flipped the switch” during the penalty phase of trial,
arguing that he was the “only shooter” in order to obtain a verdict of
death. Having reviewed the portions of the trial transcript upon which
he relies, we respectfully disagree with Petitioner’s interpretation of
the State’s closing argument as casting Petitioner as the lone shooter.
Nevertheless, even if we were to take Petitioner’s view of the
arguments, he still fails to demonstrate the factual basis upon which
he bases his claim—i.e., the State’s acknowledgement of a different
possible shooting scenario—was not previously discoverable through
the exercise of reasonable diligence.

Indeed, prosecutors argued as early as Brenda Andrew’s 2004
jury trial that she, not Petitioner, fired the second shot after reloading
the shotgun. See Andrew v. State, 2007 OK CR 23, § 102, 164 P.3d
176, 198 (“In closing the prosecution turned this [blood spatter]

evidence against [Brenda Andrew] by arguing that she received this

8
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spatter by firing the second shot and getting blow back blood spatter
from Rob.”). There is nothing new in counsel for the State expressing
ambiguity as to whether Brenda Andrew shot her husband, or even
affirmative beliefs that she did. Such arguments by counsel have
been readily discoverable for more than twenty years. By outlining
the three possible factual scenarios in the State’s clemency packet,
counsel for the State did not purport to draw from any new or
previously unknown facts' or evidence but instead drew reasonable
inferences from the evidence as presented at Petitioner’s and Brenda
Andrew’s jury trials.

In addition to the State’s clemency packet, Petitioner further
relies upon an affidavit executed on October 26, 2026, by the
foreperson of his jury, M.H., discussing the jury’s deliberative process
during the capital sentencing stage of trial and the effect he believes
the above referenced statements in the State’s clemency packet
would have had upon the jury’s deliberations and sentencing
decision. We cannot consider the affidavit as it constitutes an
improper intrusion into the jury’s mental processes during
deliberation. Consideration of the affidavit is governed by 12

0.S.2021, § 2606(B), which provides:

9
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Upon an inquiry into the validity of a verdict or indictment,

a juror shall not testify as to any matter or statement

occurring during the course of the jury’s deliberations

or as to the effect of anything upon the juror’s mind or

another juror’s mind or emotions as influencing the

juror to assent to or dissent from the verdict or
indictment or concerning the juror’s mental processes
during deliberations. A juror may testify on the question
whether extraneous prejudicial information was
improperly brought to the jury’s attention or whether any
outside influence was improperly brought to bear upon

any juror.

(Emphasis added). The statute further provides that “[a]n affidavit
.. . by the juror concerning a matter about which the juror would be
precluded from testifying shall not be received for these purposes.”
Id.

“The central focus of section 2606(B) is upon insulation of the
manner in which the jury reached its verdict, and this protection
extends to all of the components of deliberation. Excluded from that
focus are prejudicial extraneous information or influences injected
into the deliberative process.” Weatherly v. State, 1987 OK CR 28,
9 13, 733 P.2d 1331, 1335. “Section 2606(B) was enacted to prohibit
jurors from testifying post-verdict to the motives, methods or mental

processes by which they reached their verdict in an effort to preserve

finality of judgments and safeguard jurors from corruption by

10
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unhappy non-prevailing litigants.” Matthews v. State, 2002 OK CR
16, § 14, 45 P.3d 907, 915, as corrected (Apr. 23, 2002); see also
Young v. State, 2000 OK CR 17, § 112, 12 P.3d 20, 48 (Section 2606
“insulates the manner in which a jury reaches its verdict and
prohibits inquiry into motives, methods or mental processes used to
reach a verdict.”). However, it is precisely for that prohibited purpose
that Petitioner has submitted the foreperson’s affidavit in this
matter—to delve into jurors’ thought processes and motivations for
arriving at a verdict of death.

We find unpersuasive Petitioner’s attempt to shoehorn the
affidavit into Section 2606(B)’s exception for juror testimony
concerning “extraneous prejudicial information” or “outside
influence” that may have been injected into the deliberative process.
Contrary to Petitioner’s assertions, closing arguments given by
counsel during jury trial proceedings cannot reasonably be construed
as extraneous information or an outside influence improper for the
jury’s consideration. The proffered affidavit will not be considered.

Above, we determined the factual basis for Petitioner’s sole
claim of error was ascertainable through the exercise of reasonable
diligence at the time of direct appeal and prior post-conviction

11
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proceedings. Petitioner argues in the alternative that,
notwithstanding the strict limitations of Section 1089, this Court has
the power to grant relief under a “miscarriage of justice” exception
applied in Valdez v. State, 2002 OK CR 20, Y 28, 46 P.3d 703, 710.
This Court has never extended Valdez’s equitable exception beyond
its own, unique fact-bound circumstances. To the extent a
miscarriage of justice exception exists, this matter does not present
such extraordinary and compelling circumstances warranting its
application. For these reasons, we find Petitioner’s claim is
procedurally barred from review.

Given our resolution of the current claim, Petitioner’s motions
for discovery and an evidentiary hearing are DENIED. See 22
0.S.Supp.2022, § 1089(D)(4) & (5); Rule 9.7D)(1)(b), Rules of the
Oklahoma Court of Criminal Appeals, Title 22, Ch.18, App. (2026).
Petitioner’s motion for a stay of execution pending resolution of the
current post-conviction application is also DENIED. See 22
0.S.2021, § 1001.1(C).

DECISION
Petitioner’s motion for leave to reply to the State’s response brief

is GRANTED. Petitioner’s third application for post-conviction relief

12
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is DENIED. Petitioner’s motion for discovery is DENIED. Petitioner’s
motion for evidentiary hearing on subsequent post-conviction claims
is DENIED. Petitioner’s motion for a stay of execution is DENIED.
Pursuant to Rule 3.15, Rules of the Oklahoma Court of Criminal
Appeals, Title 22, Ch. 18, App. (2026), the MANDATE is ORDERED

issued upon delivery and filing of this decision.
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WANNAAT

IN THE COURT OF CRIMINAL APPEALS OF THE STATE OF OKLAHOMA

James Dwight Pavatt, S E RV | C E

Petitioner,

V. .
STATE OF OKLAHOMA, C O PY Case Number: PCD-2026-827

Respondent,
TCC Number(s): CF-2001-6189

MANDATE

To the Honorable Judge of the District Court in and for the County of OKLAHOMA,
State of Oklahoma, Greetings:

Whereas, the Court of Criminal Appeals of the State of Oklahoma has rendered its

decision in the above styled and numbered case on the 6th day of November, 2026,
resolving the appeal from the District Court in Case Number CF-2001-6189.

Denied

Now, therefore, you are hereby commanded to cause such Decision to be filed and
spread of record in your court and to issue such process (see 22 O.S. 2001, §§ 978 & 979,
and 22 0.S. 2004 §980) and to take such other action as may be required by said Opinion
(see 22 0.S. 2001 §§ 1066 and 1072). You shall then make due and prompt return to this
court showing ultimate disposition of the above case.

Witness, the Honorable Gary L. Lumpkin, Presiding Judge of the Court of Criminal

Appeals of the State of Oklahoma, Oklahoma Judicial Center, Oklahoma City, this 6th day
of November, 2026 .

SELDEN JONES
Clerk

By: Candace Duncan
(seal) Deputy

APPENDIX A 15a

l

9

ﬂll



IN THE COURT OF CRIMINAL APPEALS COURT o FiLep
OF THE STATE OF OKLAHOMA STarg o,f'glf;gm Appg
AHONL L SALS
Ucr 2 8 '1/,‘4
22

District Court Case No.:

James Dwight Pavatt,
CF-2001-6189 SELp
Petitioner, N = CEN JONE
LER S
Direct Appeal Case No.: K
D-2003-1183

V.

The State of Oklahoma,
Original Post-Conviction Case No.:

Respondent. PCD-2004-25
Subsequent Post-Conviction Case No(s)

PCD-2009-777

-

** DEATH PENALTY CASE **

Emma V. Rolls, OBA #18820
First Assistant Federal Public Defender

Federal Public Defender’s Office
Western District of Oklahoma
Dean A. McGee, Suite 707
Oklahoma City, OK 73102
Phone: (405) 609-5975
Fax:  (405) 609-5976
Emma_Rolls@fd.org

COUNSEL FOR PETITIONER JAMES DWIGHT PAVATT

EXECUTION SCHEDULED FOR NOVEMBER 12, 2026
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PART A: PROCEDURAL HISTORY

Petitioner, James Dwight Pavatt, through undersigned counsel, submits his subsequent
application for post-conviction relief under Okla. Stat. tit. 22, § 1089, based on newly discovered
evidence that the prosecution intentionally misrepresented the identity of the shooter during the
capital sentencing stage proceedings, which influenced at least one juror to vote for the death
penalty, in violation of Mr. Pavatt’s state and federal constitutional rights to due process,
confrontation, a fair trial, and an impartial jury. U.S. Const. amends. VI, XIV; Okla. Const. art. 2,
§§ 7, 20. The newly discovered evidence consists of: the Oklahoma Attorney General’s September
18, 2026, written submission in the clemency case of State of Oklahoma v. James Pavait where
they acknowledge for the first time that there are three possibilities as to who fatally shot the victim
Rob Andrew, and a subsequent affidavit from Mr. Pavatt’s jury foreman regarding the impact of
the State’s new assertions.!

This is Mr. Pavatt’s third application for post-conviction relief. Pursuant to this Court’s
Rules, a copy of the original and second applications for postconviction relief, and the respective
unpublished opinions from this Court, are appended hereto.? Rule 9.7(A)3)(d), Rules of the

Oklahoma Court of Criminal Appeals, Title 22, Ch. 18, App. (2026).

"' In accordance with the Court’s Rules, this application is being filed within 60 days of when the
Attorney General submitted its clemency papers in this case and provided Mr. Pavatt’s counsel
with a copy, such that the information became publicly available. Rule 9.7(G)(3), Rules of the
Oklahoma Court of Criminal Appeals, Title 22, Ch. 18, App. (2026).

2 Pursuant to Rule 9.7(A)(3)(d), Rules of the Oklahoma Court of Criminal Appeals, Title 22, Ch.
18, App. (2021), a copy of Mr. Pavatt’s initial application in Case No. PCD-2004-25 is appended
hereto at Appx. 001. This Court’s unpublished opinion denying relief is appended hereto at Appx.
097. A copy of Mr. Pavatt’s subsequent application in Case No. PCD-2009-777 is appended hereto
at Appx. 106. This Court’s unpublished opinion denying relief on Mr, Pavait’s subsequent

v

APPENDIX B 20a



The sentences from which relief is sought is: Count I: Death

1.

Court in which sentence was rendered:

(a) Oklahoma County District Court

(b)  Case Number: CF-2001-6189

Date of Sentence:  October 21, 2003

Terms of Sentence: Death

Name of Presiding Judge: Honorable Susan W. Bragg

Is Petitioner currently in custody? Yes (X) No ()
Where? Oklahoma State Penitentiary, McAlester, Oklahoma

Does Petitioner have criminal matter pending in other courts? Yes () No (X)

Does Petitioner have sentences (capital or non-capital) to be served in other states or

jurisdictions? Yes () No (X)

I. CAPITAL OFFENSE INFORMATION

Petitioner was convicted of the following crime, for which a sentence of death was
imposed: First Degree Murder in violation of Okla. Stat. tit. 21, § 701.7(C)

Aggravating factors alleged:
1. The person committed the murder for remuneration or the promise of
remuneration or employed another to commit the murder for remuneration or
the promise of remuneration;

2. The murder was especially heinous, atrocious, or cruel;

3. At the present time, there exists a probability that the defendant will commit
criminal acts of violence that would constitute a continuing threat to society

(O.R. 1V, 670-71)

application is appended hereto at Appx. 183. Mr. Pavatt has not included all the attachments to the
prior applications for post-conviction relief due to their large volume. However, he will make those
attachments available to the Court if deemed necessary to the resolution of any issues raised herein.
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Aggravating factors found:

The jury found two of the aggravating circumstances alleged by the State in the Bill of
Particulars, to wit:

1. The person commifted the murder for remuneration or the promise of
remuneration or employed another to commit the murder for remuneration or

the promise of remuneration;

2. The murder was especially heinous, atrocious, or cruel;

(O.R. X1, 2063)

Mitigating factors listed in jury instructions:

The trial court gave the following instruction:

Evidence has been introduced as to the following mitigating circumstances:
The defendant did not have any significant history of prior criminal activity
The defendant is likely to be rehabilitated
The defendant’s age

In addition, you may decide that other mitigating circumstances exist, and if so, you should
consider those circumstances as well.

{O.R. XL, 2057)

Was Victim Impact Evidence Introduced at trial? Yes (X) No()

Check whether the finding of guilty was made:
After plea of guilty () After plea of not guilty (X)

If found guilty after plea of not guilty, check whether the finding was made by:
A jury (X) A judge without a jury ()

Was the sentence determined by: A jury (X)  The trial judge ()
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10.

11.

12,

13.

14.

15.

1I.  NON-CAPITAL OFFENSE INFORMATION

Petitioner was convicted of the following offense(s) for which a sentence of less than
death was imposed (include a description of the sentence imposed for each offense).

Count II: Conspiracy to Commit Murder for which Mr, Pavatt received a sentence of ten
(10) years and a $5,000 fine.

Check whether the finding of guilty was made:

After a plea of guilty () After a plea of not guilty (X)
If found guilty after a plea of not guilty, check whether the finding was made by:

Ajury (X) A judge without a jury ()

HI. CASE INFORMATION

Name and address of lawyer in trial court:

M. Michael Arnett

3133 N.W. 63rd Street

Oklahoma City, OK 73116
Names and address of all co-counsel in the trial court:

Justin Lowe

3133 N.W. 63rd Street

Oklahoma City, OK 73116
Was lead counsel appointed by the court? Yes () No (X)
Was the conviction appealed? Yes(X) No()
To what court or courts?  Oklahoma Court of Criminal Appeals
Date Brief in Chief filed:  January 31, 2005
Date Response filed: May 31, 2005
Date Reply Brief filed: July 20, 2005
Date of Oral Argument:  May 16, 2006
Date of Petition for Rehearing: May 29, 2007
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Has this case been remanded to the District Court for an evidentiary hearing on direct
appeal? Yes () No (X)

If so, what were the grounds for remand? N/A

Is this petition filed subsequent to supplemental briefing after remand?
Yes () No(X)
16.  Name and address of lawyers for appeal?

M. Michael Arnett
3133 N.W. 63rd Street
Oklahoma City, OK 73116

Gloyd L. McCoy
5801 N. Broadway Ext., Ste. 101
Oklahoma City, OK 73118

17.  Was an opinion written by the appellate court?
Yes (X)
If “yes,” give citations if published:
Pavatt v. State, 159 P.3d 372 (Okla. Crim. App. 2007)
If not published, give appellate case no.: N/A
18.  Was further review sought? Yes (X) No ()

A Petition for Writ of Certiorari was filed in the United States Supreme Court challenging this
Court’s decision on direct review. The petition was denied on February 19, 2008. Pavart v.
Oklahoma, _ U.S._ , 128 S, Ct. 1229 (2008).

Mr. Pavatt’s original application for post-conviction relief raised the following claims: (I) Newly
discovered evidence and new law renders Mr. Pavatt’s conviction and sentence suspect and
unreliable in violation of his due process right to a fundamentally fair trial. As such, Mr. Pavatt
must be granted a new trial; (IT) Petitioner, Mr. Pavatt, received ineffective assistance of appellate
counsel and trial counsel in violation of the Sixth, Eighth, and Fourteenth Amendments and Article
II, §§ 7, 9, and 20 of the Oklahoma Constitution; and (IIT) The cumulative impact of errors
identified on direct appeal and post-conviction proceedings rendered the proceeding resulting in
the death sentence arbitrary, capricious and unreliable. The death sentence in this case constitutes
cruel and unusual punishment and a denial of due process of law and must be reversed or modified
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to life imprisonment or life without parole. This Court denied the petition on April 11, 2008, in an
unpublished opinion in Case No, PCD-2004-25.

On April 1, 2009, Mr. Pavatt filed a federal habeas corpus petition raising fifteen (15) grounds for
relief, (I) Mr. Pavatt was denied due process of law guaranteed by the Fifth Amendment and the
Right to Trial by Impartial Jury guaranteed by the Sixth Amendment because the jury poo! was
flooded with incendiary publicity in the months, weeks, and days before his trial; (II) Mr. Pavatt
was denied the right to confrontation and cross-examination in violation of the Sixth Amendment
to the U.S. Constitution through pervasive admission of hearsay evidence and was denied effective
assistance of trial and appellate counsel for failure to raise the issue; (I1I) The evidence was
insufficient to prove beyond a reasonable doubt that Mr. Pavatt was guilty of first degree murder:;
(IV) Mr. Pavatt was denied a fundamentally fair trial when the court excluded evidence someone
else committed the murder of Rob Andrew; (V) Mr. Pavatt was denied a fair trial through the
admission of unreliable expert witness opinion testimony concerning handwriting and was denied
effective assistance of counsel for failure to raise the issue; (VI) The Court’s failure to instruct on
the lesser included offense of accessory after the fact, when the evidence warranted such
instruction, violated Mr. Pavatt’s rights under the Fighth Amendment; (VII) Prosecutorial
misconduct by the State denied Mr. Pavatt a fair trial and violated his Fifth, Sixth, And Fourteenth
Amendment Rights; (VIII) Failure to provide adequate instruction on the meaning of the
sentencing options of life without the possibility of parole and life with the possibility of parole
violated Mr. Pavatt’s Sixth Amendment right to a fair trial by jury, his Eighth Amendment right
to reliable capital sentencing, and his Fourteenth Amendment right to due process; (IX) The
wrongful admission and display, in both stages of the trial, of gruesome crime scene photographs
of Rob Andrew, juxtaposed with the wrongful admission, during both stages of the trial, of
photographs and video recording of Rob Andrew in life deprived Mr. Pavatt of a fair trial in
violation of the Eight and Fourteenth Amendments to the U.S. Constitution and injected improper
victim impact evidence into the guilt phase of the trial; (X) Mr. Pavatt’s sentence does not comport
with the Eighth and Fourteenth Amendments to the U.S. Constitution because there is insufficient
evidence to support that the murder was “especially heinous, atrocious, or cruel”; (XI) Failure to
provide an adequate instruction that informs the jury that it must find “conscious physical
suffering” as a fact beyond a reasonable doubt before concluding that a murder was “especially
heinous, atrocious, or cruel” deprives the Petitioner of his Sixth Amendment right to a fair trial,
his Eighth Amendment right to a reliable sentencing determination, and his Fourteenth
Amendment right to due process of law; (XII) Mr. Pavatt’s sentence does not comport with the
Eighth and Fourteenth Amendments because there is insufficient evidence to support the murder
for renumeration aggravating factor; (XIII) the Eighth and Fourteenth Amendments to the U.S.
Constitution are violated by Oklahoma’s continued use of the facially vague aggravating
circumstance that a murder is: especially heinous, atrocious, or cruel; (XIV) There is no assurance
that all factual findings essential to the jury’s authority to impose a penalty of death were made
beyond a reasonable doubt as is required by the Sixth, Eighth, and Fourteenth Amendments; and,
(XV) Mr. Pavatt was denied the effective assistance of trial counsel and direct appeal counsel in
violation of the Sixth, Eighth, and Fourteenth Amendments of the U.S. Constitution.

On September 2, 2009, Mr. Pavatt filed a Subsequent Application for Post-Conviction Relief
raising the following claims: (I) Mr, Pavatt was denied the right to confrontation and cross-
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examination in violation of the Sixth Amendment to the U.S. Constitution through pervasive
admission of hearsay evident and denied effective assistance of trial, direct appeal, and post-
conviction counsel for failure to raise the issue; (II) Prosecutorial misconduct denied Mr. Pavatt a
fair trial and violated his Fifth, Sixth, and Fourteenth Amendment rights; (III) The wrongful
admission and display, in both stages of the trial, of gruesome crime scene photographs of Rob
Andrew, juxtaposed with the wrongful admission, during both stages of the trial, of photographs
and a video recording of Rob Andrew in life deprived Mr. Pavatt of a fair trial in violation of the
Eighth and Fourteenth Amendments of the U.S. Constitution and injected improper victim impact
evidence into the guilt phase of the trial; (IV) Failure to provide an adequate instruction that
informed the jury that it must find “conscious physical suffering” as a fact beyond a reasonable
doubt before concluding that a murder was “especially heinous, atrocious, or cruel” deprived Mr.
Pavatt of his Sixth Amendment right to a fair {rial, his Eighth Amendment right to a reliable
sentencing determination, and his Fourteenth Amendment right to due process of law; (V) The
Eighth and Fourteenth Amendments to the U.S. Constitution are violated by Oklahoma’s
continued use of the facially vague aggravating circumstance that a murder is “especially heinous,
atrocious, or cruel”; (VI) Mr. Pavatt was denied the effective assistance of trial, direct appeal, and
post-conviction counsel in violation of the Sixth, Eighth, and Fourteenth Amendments to the U.S.
Constitution. This Court denied the application on February 2, 2010, in an unpublished opinion in
Case No. PCD-2009-777.

PART B: GROUNDS FOR RELIEF

19.  Has a motion for discovery been filed with this application?  Yes (X) No ()
20.  Has a Motion for Evidentiary Hearing been filed with this application?
Yes (X) No ()

21.  Have other motions been filed with this application or prior to the filing of this
application? Yes (X) No ()

If yes, specify what motions have been filed:
22.  List propesitions raised (list all sub-propositions).

PROPOSITION ONE

NEWLY DISCOVERED EVIDENCE PROVES THAT THE PROSECUTION AT JAMES
PAVATT’S TRIAL VIOLATED HIS RIGHTS TO DUE PROCESS, CONFRONTATION,
A FAIR TRIAL, AND AN IMPARTIAL JURY UNDER THE SIXTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION AND ARTICLE II,
SECTIONS 7 AND 20 OF THE OKLAHOMA CONSTITUTION BY INTENTIONALLY
BRINGING NON-RECORD, MISLEADING, AND PREJUDICIAL INFORMATION TO
THE JURY’S ATTENTION, WHICH INFLUENCED AT LEAST ONE JUROR TO VOTE
FOR THE DEATH PENALTY.
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PART C: FACTS

Consistent with Rule 3.5(A)(4), Rules of the Oklahoma Court of Criminal Appeals, Title

22, Ch. 18, App. (2021), references to the record and transcripts in this case will be cited using the

following abbreviations followed by the applicable volume and page number:

O.R.

PH:

Tr.

M.Tr.

Sent, Tr.

Andrew Tr.:

APCR

SAPCR

Appx.

13-volume consecutively paginated Original Record in State v. Pavatt, Oklahoma
Co. Case No. CF-2001-6189

the seven (7) volumes of transcripts of the preliminary hearing held June 5, 7, 10~
12, July 9, 17, and 18, 2002, No. CF-2001-6189

15-volume consecutively paginated transcripts of jury trial held August 25-27, 29,
September 2-5, 8-12, and 15-16, 2003, No. CF-2001-6189

Motion Hearing transcripts held April 16, 30, May 14 and 16, 2002; January 9 and
21,2003; March 6, 2003, May 23, 2003; July 24, 2003; August 8, 2003; and August
25, 2003

Formal sentencing hearing held on October 21, 2003

the volumes of transcripts of the jury trial of Mr, Pavatt’s co-defendant, Ms. Brenda
Andrew, held June 7-10, 14-18, 21-25, 28-30, July 1-2, 6-9, and 12-15, 20023

Original Application for Post-Conviction Relief, Pavait v. State, PCD-2004-25,
April 17, 2006

Second Application for Post-Conviction Relief, Pavatt v. State, PCD-2009-777,
September 2, 2009

Attachments to the current Subsequent Application for Post-Conviction Relief

3 Counsel for Mr. Pavatt filed a Motion to Cross-Reference Mr. Pavatt’s case with that of his co-
defendant, Ms. Andrew. This Court granted the Motion to Cross-Reference on January 13, 2006.
See Order Granting Motion to Cross Reference Records, Pavait v. State, Case No. PCD-2004-25
(Okla. Crim. App. Jan. 13, 2006).
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PART D: ARGUMENTS AND AUTHORITIES*

In accordance with Okla. Stat. tit. 22, § 1089(D), which governs review of subsequent
applications for post-conviction relief (SAPCR) in capital cases, Mr, Pavatt’s application sets forth
“facts establishing that the current claims and issues have not and could not have been presented
previously in a timely original application],]” and the facts underlying the claims “establish by
clear and convincing evidence that, but for the alleged error, no reasonable fact finder would have
... rendered the penalty of death.” Okla. Stat. tit. 22, § 1089(D)(8)(b)(2).

PROPOSITION ONE

NEWLY DISCOVERED EVIDENCE PROVES THAT THE PROSECUTION AT JAMES
PAVATT’S TRIAL VIOLATED HIS RIGHTS TO DUE PROCESS, CONFRONTATION,
A FAIR TRIAL, AND AN IMPARTIAL JURY UNDER THE SIXTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION AND ARTICLE II,
SECTIONS 7 AND 20 OF THE OKLAHOMA CONSTITUTION BY INTENTIONALLY
BRINGING NON-RECORD, MISLEADING, AND PREJUDICIAL INFORMATION TO
THE JURY’S ATTENTION, WHICH INFLUENCED AT LEAST ONE JUROR TO VOTE
FOR THE DEATH PENALTY.

Newly discovered evidence contained in the State of Oklahoma’s September 18, 2026,
written clemency submission in the case State of Oklahoma v. James Pavatt shows that the
prosecution at James Pavatt’s capital sentencing proceeding violated his state and federal
constitutional rights to due process, confrontation, a fair trial, and an impartial jury by intentionally
bringing prejudicial, false, and extra-record information to the jury’s attention, which influenced
at least one juror to vote for the death penalty. In the State’s clemency submission, they
acknowledge for the first time that there are three possibilities as to who fatally shot the victim

Rob Andrew with a shotgun. A subsequent affidavit from Mr. Pavatt’s jury foreman explains how

the prosecution’s injection at the sentencing stage of knowingly false information that Mr. Pavatt

4 In compliance with Rule 9.7(A)(4), this Section of the Application does not exceed 50 pages.
1
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was the actual and only shooter influenced his ultimate vote for death. Further, the juror details
how the State’s previously unavailable assertions regarding the uncertainty that Mr. Pavatt was the
actual shooter would have caused him to reject a death sentence had they been disclosed to him at
trial. The new evidence—consisting of the State’s admission in the clemency submission and the
consequent impact of that confession on the jury foreman—demands that Mr. Pavatt’s death
sentence be set aside, and his case remanded for a new sentencing proceeding. U.S. Const. amend.
VI, X1V; Okla. Const. art. II, §§ 7, 20.

A. Factual Background

1. The prosecution told James Pavatt’s trial jurors that a single shooter
killed Rob Andrew with two shotgun blasts in quick sunecession.

At Mr. Pavatt’s capital trial, the prosecution only presented evidence and argument that a
single shooter killed Rob Andrew with two shotgun blasts in quick succession. Tr. at 3134, 3178,
3608, 3611. And at the trial of Mr. Pavatt’s co-defendant Brenda Andrew, the prosecution repeated
this single-shooter theory in its evidentiary presentation and argument. Andrew Tr. at 1917, 3667,
3668, 3871, 4167.

2. Before Mr. Pavatt’s trial, the prosecution uncovered objective,
scientific evidence that Mr. Pavatt’s co-defendant Brenda Andrew was
the only and actual killer of her estranged husband Rob Andrew.

Over a year before Mr. Pavatt’s trial, the prosecution asked for and received permission for
prosecution witness Tom Bevel to examine Brenda Andrew’s jeans for blood evidence that would
connect her to the shooting. Appx. 191.

Bevel had spent 27 years with the Oklahoma City Police Department, including 18 years
in forensics analysis, Andrew Tr, at 3215-16. Before trial, he had co-authored a leading book on
bloodstain pattern analysis. Bevel and Gardner, Blood Stain Pattern Analysis (2d ed. 2001). At the
time of Mr. Pavatt’s trial, he had received over 200 hours of training specific to bloodstain pattern

2
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analysis. Tr. at 3165. This Court had recognized him as a blood spatter analysis expert years before
Mr. Pavatt’s trial. See, e.g., Romano v. State, 1995 OK CR 74, 1 2, 909 P.2d 92, 106; Farris v.
State, 1983 OK CR 141, 9 8, 670 P.2d 995, 997-98. Bevel was a natural choice for the job.

“Blood spatter . . . is blood that has been broken up from the blood source due to some
force or energy breaking it away from the blood source.” Andrew Tr. at 3222. A person can get
blood spatter on their clothing when they shoot someone from a very close distance and blood
from that person’s wounds flies back onto the shooter’s clothing. Sellers v. State, 1991 OK CR 41,
9 53, 809 P.2d 676, 690; ¢f. Tr. at 3174,

Bevel examined Brenda Andrew’s jeans, Tr. at 3169, and found blood spatter stains on
them. Andrew Tr. at 3236. Prior to testifying at Mr. Pavatt’s trial, Bevel asked “the prosecutor’s
office” to test two blood spatter stains he identified in his examination of Ms. Andrew’s jeans for
DNA to determine the source of the blood. Andrew Tr. 3285. But prior to trial, law enforcement
only tested one of the two blood spatter locations identified by Bevel. Id. Bevel specifically thought
that it was important to test the second area—the one that the prosecution did not test—because
the blood spatter “showed some direction of travel as to where it may have originated from in
space.” Id. at 3286.

After Mr. Pavatt’s trial, when the second area was tested, this Court found that the DNA
analysis showed that “the major component [came] from [Brenda Andrew] and the minor
component being from an unknown male (arguably the victim [Rob Andrew] because the tester
cannot exclude the victim as the source of the blood).” dndrew v. State, 2007 OK CR 23, § 102,
164 P.3d 176, 199, as corrected (July 9, 2007), opinion corrected on denial of reh’g, 2007 OK CR
36, 168 P.3d 1150, and overruled by Williamson v. State, 2018 OK CR 15, § 102, 422 P.3d 752

(parenthetical in original).
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The night of the murder, a police crime scene investigator who interviewed Ms. Andrew at
the hospital also noticed blood spatter on her. Tr. at 2385; Andrew Tr. at 2042, 2044. This Court
even found that a “defense expert” at Ms. Andrew’s trial “testified that [she] had high velocity
blood spatter on her jeans.” Andrew, 2007 OK CR 23, 9 102, 164 P.3d at 198. And as this Court
has previously found, Brenda Andrew “received this spatter [“on her jeans”] by firing the second
shot and getting blow back blood spatter from Rob [Andrew].” Id. The blood spatter on Brenda
Andrew’s jeans is the only credible scientific evidence supporting who shot Rob Andrew; and 1t
does not point at Mr. Pavatt as the shooter whatsoever.

The police investigator who observed blood spatter on Brenda Andrew soon after the
shooting also noticed powdery marks on the top center of Ms. Andrew’s left hand. Tr. at 2385-86;
Appx. 193, The investigator thought the powder could be gunshot residue. Tr. at 2385, 2387. The
presence of gunshot residue on Ms. Andrew’s hand would also objectively confirm and
corroborate that she had just fired a gun at close range. Hancock v. State, 2007 OK CR 9,919 n.7,
155 P.3d 796, 805 n.7, overruled on other grounds by Williamson v. State, 2018 OK CR 15,9 19,
422 P.3d 752, Prosecution expert Bevel consistently testified that Ms. Andrew herself could not
have shot the gun that caused the wound she had on her on the upper back of her left arm the night
of the murder, Tr. at 3190, Andrew Tr. at 3268; thus, the gunshot residue could only have come
from Ms. Andrew shooting the shotgun when she killed Rob Andrew.

The investigator swabbed the powder on Ms. Andrew’s hand, Tr. at 2385, 2387, and Appx.

197, and submitted the samples for testing but the confirmatory testing was never done.’

3 Counsel has recently confirmed with the Oklahoma City Police Department that the swabbings
taken from Brenda Andrew’s hands have been preserved. Consequently, Mr. Pavatt is filing a
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Inexplicably, the crime scene investigator reported that no testing was to be done despite also being
told that Brenda Andrew was a suspect in her husband’s shooting. Appx. 195.

3. The prosecution suppressed the blood spatter evidence at Mr. Pavatt’s
trial.

At Mr. Pavatt’s trial, the prosecution never informed his jury about the blood spatter
evidence showing that Brenda Andrew fired the second, fatal shot. When Bevel testified, the
prosecutor only asked one question about his findings from his examination of Ms. Andrew’s
jeans. Tr. at 3236. And, curiously, it was a leading question on direct examination by the prosecutor
trying to force Bevel to testify that he “didn’t find any blood spatter on any of her clothes.” /d. But
Bevel, focusing on only one area of Ms. Andrew’s jeans, did suggest there was indeed blood spatter
on Ms. Andrew’s clothing. Id. Still, the prosecutor did not follow up with questions about blood
spatter on other areas of Ms. Andrew’s jeans that showed she shot Rob Andrew from up close, nor
did trial counsel. Thus, Mr. Pavatt’s jury never heard that scientific, objective evidence shows that
Brenda Andrew was Rob Andrew’s actual killer. Rather, the prosecution buried this critical fact
until after Mr. Pavatt’s trial.

4, The prosecution did not single out Mr. Pavatt as the shooter in the first
stage of trial, but flipped the switch at the sentencing stage and argued
at least 16 times that he was the fatal shooter despite no evidence still
to support that claim.

To gain a conviction, the prosecution simply—and repeatedly—argued that the jury did

not need to decide who shot Rob Andrew because Mr. Pavatt and Ms. Andrew were “equally

guilty.” Tr, at 3512 ([Mr. Pavatt]| didn’t have to pull the trigger.”), 3570, 3600, 3604 (“[ W]hether

concurrent motion for discovery with this Court to test those swabbings for gunshot residue. Mr.
Pavatt seeks an order for gunshot residue testing from this Cowt because Oklahoma’s forensic
testing statute is limited to DNA testing. See Okla. Stat. tit. 22, §1373.2.

5
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you pulled the trigger or not.””), 3614 (“It doesn’t matter which one of them did it.””). And the State
conceded in its clemency submission that, “[ajt [Mr.] Pavatt’s trial, the State explicitly took no
position as to who shot Rob [Andrew].” Appx. 236.

Despite insisting to Mr. Pavatt’s jury during the first stage of trial that the jury did not need
to decide who pulled the trigger to convict him of murder, the prosecution then switched tracks in
the penalty phase, arguing at least 16 times that Mr. Pavatt was the only shooter. The prosecutor’s
sentencing stage arguments included that Mr. Pavatt “maliciously, needlessly snuffed out” Rob
Andrew’s life, Tr. at 3757, and that he “reloaded” the shotgun and then “executed” Rob Andrew.
Id at 3753, 3756, 3777, 3780, 3790. See also id. at 3742, 3745-46, 3747, 3748, 3753, 3756, 3775,
3784, 3785-86, 3788, 3789, 3791.

5. The prosecution’s claim that Mr. Pavatt was the shooter-—particularly
as to the second shot—was integral to its argument for a death sentence.

The prosecution framed the circumstances surrounding the second shot—with the
reloading of the shotgun as Rob Andrew was suffering——as they key reason Mr. Pavatt deserved
to be sentenced to death:

[It] [t]akes a special kind of person to look at another human being lying, suffering

and dying on the floor, defenseless and then reloading a shotgun, aiming and

executing that person from 3 inches away. That special kind of a person deserves

that special punishment that’s reserved for people just like James Pavatt and Brenda

Andrew. And that appropriate punishment, the one reserved for special people is

death. Rob Andrew didn’t deserve to die. James Pavatt does.

Tr. at 3784.
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6. At Brenda Andrew’s later trial, the prosecutors finally told the truth,
arguing repeatedly in both stages of her case that she was the sole
shooter.

As this Court knows from the direct appeal proceedings in Mr. Pavatt’s and Ms. Andrew’s
cases, the same two prosecutors who prosecuted Mr, Pavatt—TFern Smith and Gayland Gieger—
prosecuted Brenda Andrew at her later trial.

At Brenda Andrew’s trial, these two prosecutors argued that the “evidence is clear,”
Andrew Tr. at 3871—and “there’s no reasonable doubt,” id at 4037—that Brenda Andrew was
the one and only person “who actually shot Rob Andrew and killed him.” Id. at 3871.

Among other things, lead prosecutor Fern Smith told Brenda Andrew’s jury that “Brenda
shot Rob twice to be sure he was dead.” Id. at 3904, and that Ms. Andrew “pumped that second
shot into Rob Andrew’s body with her children 15 feet away.” Id. at 4383. The prosecution called
that second shot an “execution shot,” /d. at 3908.

Combined, the two prosecutors argued at least 24 times that Ms. Andrew alone shot Rob
Andrew. Andrew Tr. at 3871, 3886, 3904, 3908, 3909, 4037, 4077, 4081, 4084, 4086-87, 4089-
90,4125, 4126, 4382, 4383, 4385, 4394-95, 4487, 4490, 4492, 4493, 4494.

7. The basis for the prosecution’s argument at Brenda Andrew’s trial that
she was the sole killer was the objective, scientific evidence they kept
hidden from Mr. Pavatt’s jury.

At Brenda Andrew’s trial, the prosecution homed in on the blood spatter on Brenda
Andrew’s jeans coming from Rob Andrew to inculpate her as the sole shooter:

[Als [Rob Andrew] is on the floor realizing what is happening to him and realizing

that all the people are right, he turns to look at [Brenda] one last time. And this time,
[be]eause the blood spatter shows you, he saw her face over the barrel of a shotgun,

Andrew Tr. at 4125-26 (emphasis added).
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Displaying a picture to the jury of Brenda Andrew’s jeans from the night of the murder,
the prosecution also argued that the blood spatter put the fatal gun in her hands:

the spatter source [of patter number five “on her left leg”] is the guy on the ground .

.. Here is why she had the gun . . . It’s from Mr. Andrew’s left to right and she’s right

here and she shoots him. [Pattern] [n]Jumber five is spatter and it comes in a straight
line, back spatter right onto these pants.

d. at 4081, 4084, 4086 (emphasis added). The prosecution then added that the “spatter on her left
leg” shows that she “sho[t] him the second time.” Id. at 4089-90.

There was no new information developed—or testing undertaken—regarding the blood
spatter on Brenda Andrew’s jeans between Mr. Pavatt’s trial and Ms. Andrew’s trials, which took
place about nine months apart. Indeed, the prosecution at both trials presented the same blood
spatter expert—Tom Bevel—who based his blood spatter testimony on two long-standing facts:
(1) his personal examination of Brenda Andrew’s jeans, which he did before Mr. Pavatt’s trial;
and (2) the limited DNA testing of blood on those jeans referred to above, which was also
conducted before Mr. Pavatt’s trial.

This Court has already determined that the forensic evidence supported the prosecution’s
arguments in Ms. Andrew’s case that the blood spatter showed she shot Rob Andrew the second
time. dndrew, 2007 OK CR 23, 9102, 164 P.3d at 199,

8. The prosecution also used the identity of the shooter—particularly the
second shot—as an integral part of its argument for a death sentence
for Brenda Andrew.

Much like the two prosecutors argued at Mr. Pavatt’s capital sentencing stage, they used
the fact that Brenda Andrew was the actual killer to support a death sentence for her:

And it takes a special kind of a person to look at another human being lying suffering and

dying on the floor defenseless and then reloading a shotgun, aiming it, and executing that

person from less than 3 feet away. And that special person deserves that special punishment
that’s reserved for people just like her. . . .
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Andrew Tr. at 4487. One of the last things prosecutor Smith told the jury was that Ms. Andrew
“deserves” the death penalty because:
you are looking at a woman sitting right over here who can intentionally pull the
trigger and watch the father of her children suffer and die without remorse. And
what does that tell you about her? She’s different. She’s a cold-blooded, heartless
killer. She’s different and she deserves that different kind of punishment that's
reserved for people exactly like her.
Id. at 4494.
9. In a post-trial television show, the prosecution doubled down on
Brenda Andrew as the only and actual killer, based again on the blood
spatter evidence.
On a post-trial television show, prosecutor Gieger was interviewed and said the following

about the importance of the back spatter on Brenda Andrew’s jeans:

The back spatter on the pants, | think that gave us that one bit of evidence we
nceded in order to put that gun in Ms. Andrew’s hand.

Forensic Files, “Sunday School Ambush,” Season 10, Episode 30 (https://tubitv.com/tv-
shows/447752/s10-e30-sunday-school-ambush, last accessed September 15, 2026) (emphasis
added).

10.  In a recent written submission in Mr. Pavatt’s clemency proceeding,
the State for the first time concedes that there are three possibilities as
to who actually shot Rob Andrew, including Brenda Andrew alone as
well as Mr. Pavatt firing the first shot then Ms. Andrew firing the
second, fatal shot.

On September 18, 2026, for the first time, the State conceded that “[t]here are three
possibilities” as to the shooter’s identity: (1) Mr. Pavatt fired both shots; (2) Mr. Pavatt fired the
first shot and Ms. Andrew fired the second shot; and (3) Brenda Andrew fired both shots. Appx.

238. A to the last two possibilities, the State has never before acknowledged these scenarios in Mr.

Pavatt’s case.
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At Mr. Pavatt’s trial, the prosecutors certainly did not present evidence—or argue to the
jury——that Mr. Pavatt fired the first shot and Ms. Andrew the second. Id. (possibility #2). Nor did
they present evidence—-or argue to the jury—that they believed Brenda Andrew alone shot her
husband twice. Id. (possibility #3). Rather, both prosecutors were emphatic, particularly in the
sentencing stage of the case, that Mr. Pavatt alone shot Rob Andrew. By contrast, the State now
concedes it has no idea who actually shot and killed Rob Andrew.

11.  The jury foreman reviewed the clemency submissions from the State
and from Mr. Pavatt and has attested that the prosecution’s insistence
at Mr. Pavatt’s trial that he fired the second shot was key to his decision
for death and that he would not have voted for death if he’d known that
the State did not know the identity of the person who fired the second
shot, as the State now concedes for the first time in its written clemency
submission.

Mr. Pavatt’s representatives recently spoke with his jury foreman Mark Haydon. He told
them that he voted for a death sentence:

because of the prosecutors’ argument that Mr. Pavatt took the first shot and then

had to break open the shotgun, reload, stand over Rob Andrew at point blank range

with a shotgun and take another shot. Particularly, as Mr, Andrew had already been

shot once by a single shot, 16-gauge shotgun, his shooter had to purposely crack

the shotgun open, remove the spent shell casing, put in another shell, close the

shotgun, point down, and shoot him while he was dying,. [t was a wicked act that

was enough for me to vote for death,

Appx. 258, 9 3. The foreman remembered that the prosecution’s’ argument seemed both certain
and convincing. Appx. 258-59, §9 4, 10. Their insistent argument about the circumstances of the
second shot cemented in his mind that a death sentence was appropriate, Appx. 258, { 3, because
“[i]t was the prosecution’s claim that Mr. Pavatt fired the second shot that sealed the death decision

for [him]. . ..” Appx. 261, § 17. See also Appx. 260-61, § 16 (“T voted for death based on the

circumstances of the second, wicked shot.”)
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Foreman Haydon’s reasoning is consistent with the prosecution’s emphatic closing
argument in Mr, Pavatt’s capital sentencing stage that he deserved the death penalty because “[it]
[t]akes a special kind of person to look at another human being lying, suffering and dying on the
floor, defenseless and then reloading a shotgun, aiming and executing that person from 3 inches
away.” Tr. at 3784. The jury foreman even used the prosecution’s argument about the
“wicked[ness]” of the second shot to convince jurors who had initially expressed hesitation about
voting for death to sentence Mr. Pavatt to death. Appx. 258-59, 4| 5. The hesitant jurors ultimately
agreed with foreman Hayden’s reasoning and voted for a death sentence. Id.

After speaking with foreman Haydon, Mr. Pavatt’s representatives then provided him with
the clemency submissions in State of Oklahoma vs. James Pavatt from both the State and from
Mr. Pavatt’s counsel. Appx 259 at § 6. After reviewing those submissions, foreman Haydon again
met with Mr. Pavatt’s representatives. Appx 259 at § 9. He told them that the State’s new position
“called into question for the first time who [he][ thought fired the fatal shot.” Appx. 259 at 4 10.
The foreman focused on the State’s concession that there were “multiple possibilities, including
that Mr. Pavatt took the first shot and Ms. Andrew took the second, as well as that Ms. Andrew
fired both shots into Rob Andrew.” Id. Given the multiple possibilities as conceded by the State,
the foreman “now had doubt about who fired the shot the killed Rob Andrew.” Id.

Because the foreman “based [his] decision to vote for death on the prosecution telling [him]
that Mr. Pavatt fired the second fatal shot,” Appx. 259 at § 11, the State’s eleventh-hour
acknowledgment of multiple possibilities as to that shot meant that the foreman “no longer know[s}
the answer to that question” of who fired the second shot. /d. And given the uncertainty created by
the State’s acknowledgement in its clemency submission as to whether Mr. Pavatt fired the second

shot into Rob Andrew, foreman Haydon “cannot support the death sentence any longer,” Id; see
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also Appx. 261 at § 17 (the “uncertainty in the Attorney General’s packet as to whether Mr. Pavatt
was the fatal shooter . . . has caused me to doubt my original decision for death.”). Because the
“Attorney General’s clemency packet has caused [the foreman] to have significant doubt about
who fired the fatal shot[,] [he] cannot continue to support a death sentence.” Appx 260, § 12; see
also Appx. 260, % 14 (“I have serious doubts about whether I voted for the correct sentence given
all the uncertainty the Attorney General’s Office raised in the packet about who fatally shot Rob
Andrew.”).

Simply, had the prosecution at Mr, Pavatt’s capital sentencing proceeding disclosed to the
jury either of the last two scenarios in its September 18, 2026, clemency submission—that Brenda
Andrew fired the second shot or that Brenda Andrew fired both shots—foreman Haydon “would
not have voted for death.” Appx. 261, § 17. For instance, if the prosecution had acknowledged at
Mr. Pavatt’s sentencing hearing that Brenda Andrew fired the second shot—like in the second and
third possibilities in the State’s clemency submission, Appx. 237— “lhe] would not have voted
for a death sentence.” Appx. 260, § 14. Or, if the prosecution had disclosed at Mr. Pavatt’s
sentencing hearing that the shooter was uncertain, then foreman Haydon “would not have voted
for a death sentence. Appx. 261 at § 17. Indeed, had the prosecution at Mr. Pavatt’s sentencing
hearing acknowledged the existence of any possibility other than that Mr. Pavatt fired the second
fatal shot, foreman Haydon “would not have voted for death.” /d.

Foreman Haydon further explains that he “would not have expressed any concern about
my vote had [he] not been provided with the opportunity to review the clemency packets from the
Attorney General’s Office and from Mr. Pavatt. Appx. 260 at § 16. “[T]he information in those
packets [] has caused [him] to realize that the prosecution misrepresented to [him] and [his] fellow

jurors the identity of the person who killed Rob Andrew.” /d. And that misrepresentation and
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uncertainty is what has undermined his “whole basis for voting for death.” Appx. 261 at 9 17.
Because foreman Haydon’s affidavit is based on the State’s concessions in its September 18, 2026,
clemency submission as to the various possibilities on who shot Rob Andrew the second time, his
affidavit could not have been created prior to September 18, 2026, when the State first argued the
multiple possibilities theory. See Okla. Stat. Ann. tit. 22, § 1089(D)8)(b)(1) (requiring a
subsequent postconviction application to “contain[] sufficient specific facts establishing that the
current claims and issues have not and could not have been presented previously . . . because the
factual basis for the claim was unavailable as it was not ascertainable through the exercise of
reasonable diligence on or before that date[]™).
B. The trial prosecutors violated Mr. Pavatt’s rights to due process,
confrontation, a fair trial, and an impartial jury by intentionally bringing
false, extraneous, and prejudicial information to the jury’s attention in the

sentencing stage by repeatedly insisting, without evidentiary support, that he
fatally shot Rob Andrew.

1. The Legal Standard

The prosecution’s conduct at a criminal trial can “so infus[e] the trial with unfairness as to
deny due process of law.” Lisenba v. California, 314 U.S. 219, 228 (1941). “[[Jmplicit in any
concept of ordered liberty” is “[t]he principle that a State may not knowingly use false evidence,
including false testimony, to obtain a tainted conviction|[.]” Napue v. Hllinois, 360 U.S. 264, 269
{1969). Specifically, a prosecutor’s false or misleading statements during closing argument violate
due process if they render a capital sentencing fundamentally unfair. Caldwell v. Mississippi, 472
11.S. 320, 338-340 (1985); Miller v. Pate,386 U.S. 1, 6 (1967). Accord Donnelly v. DeChristoforo,
416 U.S. 637, 643 (1974) (relevant question is whether the prosecutors’ comments during closing
argument “‘so infected the trial with unfairness as to make the resulting conviction a denial of due

process.”);, Darden v. Wainwright, 477 U.S. 168, 178-81 (1986) (applying Donnelly test to capital
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cases). Cf. Alcorta v. Texas, 355 U.S. 28, 31-32 (1957) (prosecutors intentionally injecting a false
claim of material fact into the capital sentencing decision violates due process).

Additionally, due process guarantees a criminal defendant the right to be tried by an
tmpartial jury. See, e.g., Skilling v. United States, 561 U

S. 358, 379 (2010); Duncan v. Louisiana, 391 U.S. 145 (1968); Sheppard v. Maxwell, 384
U.S. 333, 362 (1966); Rideau v. Louisiana, 373 U.8. 723, 726 (1963). Therefore, “[t]he integrity
of jury proceedings must not be jeopardized by unauthorized invasions.” Remmer v. United States,
347 U.S. 227, 229 (1954).

The critical issue for determining whether a court may receive information from a juror on
a claim by a person alleging constitutional error in their criminal trial is whether the information
from the juror is about the internal deliberative process or whether it is about “extraneous
prejudicial information [that] was improperly brought to the jury’s attention or [] any outside
influence [that] was impropetly brought to bear upon any juror.” Okla. Stat. Ann. tit. 12, § 2606;
cf Fed. R. Ev. 606(b). If the latter, then the court may consider the juror’s information. See, e.g.,
Mattox v. United States, 146 U.S. 140, 149 (1892) (“[A] juryman may testify to any facts bearing
upon the question of the existence of any extraneous influence. . , .”) (capital case).

The Supreme Court explained the distinction between impermissible internal matters and
permissible external matters:

Generally speaking, information is deemed ‘extraneous’ if it derives from a source

‘external’ to the jury. ‘External’ matters include publicity and information related

specifically to the case the jurors are meant to decide, while ‘internal’ matters

include the general body of experiences that jurors are understood to bring with

them to the jury room.

Warger v. Shauers, 574 U.S. 40, 51 (2014) (citing Tanner v. United States, 483 U.S. 107, 117

(1987)).
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The nature of the allegation is key: for instance, internal matters include “any matter or

23 &4

statement occurring during the course of the jury’s deliberations,” “the effect of anything upon the
juror’s mind or another juror’s mind or emotions as influencing the juror to assent to or dissent
from the verdict or indictment,” or anything “concerning the juror’s mental processes during
deliberations.” Okla. Stat. Ann. tit. 12, § 2606(B). A juror cannot testify about these internal
matters,

On the other hand, because testimony 1s permitted by jurors as to prejudicial extraneous
information or influences brought to the jury’s attention, a juror is recognized as competent to
testify to external influences such as statements made by the bailiff to the jury, Parker v. Gladden,
385 U.S. 363 (1966); Turner v. Louisiana, 379 U.S. 466 (1964); Farrell v. State, 1973 OK CR 311,
96,512 P.2d 225, 226; the introduction of a prejudicial newspaper account into the jury room.
Mattox, 146 U.S. 142-44; United States v. Chandhadara, 230 F.3d 1237 (10th Cir. 2000); or
inadmissible but inculpatory polygraph test results inadvertently made known to the jury.
Weatherly v. State, 1987 OK CR 28, 733 P.2d 1331, 1335. The vnderlying principle behind these
cases and others involving prejudicial extrancous information or influences brought to the jury’s
attention is that “cases might arise in which it would be impossible to refuse [juror testimony]
without violating the plainest principles of justice.” United States v. Reid, 53 U.S. 361, 366, 13 L,
Ed. 1023 (1851), overruled in other part by Rosen v. United States, 245 U.S. 467, 38 S. Ct. 148,
62 L. Ed. 406 (1918).

This Court draws “a line between subjective and objective events, rendering testimony
concerning the former incompetent and the later admissible. The central focus of section 2606(B)
is upon insulation of the manner in which the jury reached its verdict, and this protection extends

to all of the components of deliberation. Excluded from that focus are prejudicial extraneous
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information or influences injected into the deliberative process.” Weatherly, 733 P.2d at 1335
(emphasis in original). In Weatherly, the extraneous information that was proper for inquiry of the
jurors was improper and inculpatory polygraph evidence to which the jurors had been inadvertently
exposed. Id. Essentially, a court can consider evidence on juror deliberations when the information
is not “coming from the juror’s own subjective experiences and background. . . .” Hawkins v. State,
2002 OK CR 12, 4 45, 46 P.3d 139, 148. And extraneous prejudicial information can come from
inside the jury room because the focus is not on the location of the error but its nature. Tanner, 483
U.S. at 117.

Receipt by the jury of extra-record information also violates a defendant’s confrontation
and fair trial rights. “[T]he evidence developed against a defendant shall come from the witness
stand in a public courtroom where there is full judicial protection of the defendant’s right of
confrontation, of cross-examination, and of counsel.” Turner v Louisiana, 379 U.S. 466, 472-73
(1965). The rights of confrontation and cross-examination are among the fundamental
requirements of a constitutionally fair trial. Kirby v United States, 174 U.S. 47, 55, 56, (1899); In
re Oliver, 333 U.S. 257, 273 (1948); Pointer v. Texas, 380 U.S. 400 (1965). See also Crawford v.
Washington, 541 11.S, 36, 42 (2004) (the right of confrontation is a “bedrock procedural guarantee
[that] applies to both federal and state prosecutions.”).

Thus, when the prosecution makes an argument lacking evidentiary support in a capital
sentencing stage that it knows is false or misleading, but still injects that information into the case
to secure a death sentence and that information causes at least one juror to vote for a death sentence,
then the result violates a defendant’s rights to due process, fair trial, confrontation, and an impartial
jury. Okla. Const. art. I1, §§ 7, 20; U.S. Const. amends., VI, XIV. And a juror is competent to testify

about the effect of the prosecution’s extraneous, extra-record information on their decision.
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2. The prosecution presented prejudicial extra-record information to the
jury.

At Mr. Pavatt’s trial, there was no evidence or witness testimony that showed that he shot
Rob Andrew even once, much less twice. But the absence of evidence in the record did not stop
lead prosecutor Fern Smith from arguing over and over times in the sentencing stage that Mr.
Pavatt did fatally shoot Rob Andrew. This extensive argument injected an impermissible external
influence into the jury’s sentencing stage decision.

In Parker v. Gladden, the court bailiff assigned to shepherd the jury stated to a juror that
the defendant was a “wicked fellow” who “is guilty.” Parker, 385 U.S. at 363. The Supreme Court
awarded a new trial, holding that the bailiff’s comments were an “outside influence” on the jury——
as opposed to evidence and testimony received in open court—in violation of the Sixth and
Fourteenth Amendment rights to confrontation and an impartial jury. /d. at 364 (quoting Patferson
v. People of State of Colorado, 205 U.S. 454, 462 (1907)). Much like the bailiff in Parker made
extra-record comments that influenced the jury, the prosecutor asserted during Mr. Pavait’s
sentencing stage—without any basis in the record—that Mr. Pavatt delivered the second, fatal
blow to Rob Andrew.

The prosecutor’s arguments about Mr. Pavatt being the fatal shooter were knowingly false
because the prosecution knew from the blood spatter evidence—as the very same two prosecutors
told Brenda Andrew’s later jury and as Smith’s colleague Gieger later stated on a television show—
that Brenda Andrew was the shooter. There was no new blood spatter analysis or information
developed after Mr. Pavatt’s trial but before Brenda Andrew’s trial that would have given the
prosecution additional information about the blood spatter that it did not already have before Mr.

Pavatt’s trial. This Court agreed, finding that Brenda Andrew “received this spatter [“on her jeans”]
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by firing the second shot and getting blow back blood spatter from Rob [Andrew).” Andrew, 2007
OK CR 23, 9 102, 164 P.3d at 198. And Smith’s repeated argument about Mr. Pavatt being the
shooter was never subject to cross-examination or confrontation as there simply was no evidence
in either stage of the case offered to support her contention; the prosecution violated Mr. Pavatt’s
constitutional rights by asking the jurors to consider information from sources other than the
testimony and exhibits admitted at trial.

The absence of evidence pointing to Mr. Pavatt as the shooter became obvious only at the
later trial of co-defendant Brenda Andrew, when both prosecutors-—the very same prosecutors who
tried Mr. Pavatt—argued that the evidence in her case showed that the blood spatter showed Brenda
Andrew was the shooter. Indeed, the prosecutors combined to argue at least 24 times at her trial
that she was the only and actual killer, stressing that the blood spatter proved their point. Andrew
Tr. at 3871, 3886, 3904, 3908, 3909, 4037, 4077, 4081, 4084, 4086-87, 4089-90, 4125, 4126, 4382,
4383, 4385, 4394-95, 4487, 4490, 4492, 4493, 4494,

Before Mr. Pavatt’s trial, both prosecutors knew that Brenda Andrew alone stood over her
husband—after failing to kill him with her first shotgun blast—and then fatally shot him while he
looked up at her, defenseless. But the prosecutors certainly never told Mr, Pavatt’s jury that, as the
State recently conceded, was a possibility in their clemency submission. Appx. 238. Nor did the
prosecution tell Mr. Pavatt’s jury that it belicved it was possible that Mr, Pavatt fired the first shot
into Rob Andrew and then Brenda Andrew fired the second shot, as the State also acknowledged
in their recent clemency submission. /d. Instead, lead prosecutor Smith still misled Mr. Pavatt’s
jury into believing otherwise with its false, extra-record argument about Mr. Pavatt’s role in the

shooting to win his death sentence.
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Like the prosecutors in Giglio v. United States, 405 U.S. 150 (1972), who falsely told the
Jury its key witness “received no promises that he would not be indicted,” id. at 152-53 and n.4,
the prosecutor here similarly lied to the jury that Mr. Pavatt was the shooter when she knew that
was simply false. Trial counsel did not object to any of the numerous times the prosecution made
that argument in the sentencing stage, nor did the trial court correct the record.

Like the prosecutors in Miller v. Pate, the prosecutors here “deliberately misrepresented
the truth.” Miller, 386 U.S. at 6. In Miller, prosecutors claimed in closing argument that stains on
shorts connected to the defendant were blood of the murder victim’s type but not the defendant’s
when the prosecution knew in fact that the stains were paint. Id at 3-4, 6. At a minimum, Mr.
Pavatt’s prosecutors knew that there was no suppert for their claim that he was the fatal shooter;
at worst, they knew that Ms. Andrew was the actual and only shooter well before Mr. Pavatt’s trial.
In either case, thé prosecution deliberately misled the jury in the sentencing stage by repeatedly
claiming that Mr. Pavatt alone shot Rob Andrew when nothing in the record supported that
assertion. In so doing, they presented false, prejudicial, extra-record information to the jury without
first subjecting the information to the constitutional protections of confrontation and cross-
examination.

The fraudulent behavior by the prosecution in Mr. Pavatt’s sentencing hearing is, sadly, par
for the course for Mr. Pavatt’s lead prosecutor Fern Smith. She prosecuted six Oklahoma County
capital defendants who have had their death sentences reversed by state and federal courts. See
Glossip v. Oklahoma, 604 U.S. 226 (2025); Cargle v. Mullin, 317 F.3d 1196 (10th Cir. 2003);
Spunaugle v. State, 1997 OK CR 47, 946 P.2d 246; Jones v. State, 1995 OK CR 81, 917 P.2d 976;

Omalza v. State, 1995 OK CR 80, 911 P.2d 286 (capital defendants Omalza and Floyd).
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James Pavatt should be the seventh Oklahoma County capital defendant prosecuted by Fern
Smith to have his death sentence reversed.

3 The effect of the improper argument on the jury foreman.

Oklahoma law allows inquiry into “whether exiraneous prejudicial information was
improperly brought to the jury’s attention or whether any outside influence was improperly
brought to bear upon any juror.” Okla. Stat. Ann. tit. 12, § 2606(B). By statute, “a juror may testify
on [this] question.” fd. Federal due process law is to the same effect. Tanner, 483 U.S. at 117
(jurors are permitted to testify as to “extraneous” or “external” influences upon them). Thus, under
Oklahoma law and federal due process principles, it is permissible to inquire of a juror regarding
extraneous prejudicial information presented to the jury.

As the jury foreman explains in his affidavit, Appx. 257, the State’s clemency submission
acknowledging for the first time that there are actually three possible shooter scenarios—when
they only argued that Mr, Pavatt was the shooter at his trial to win his death sentence—would have
affected his death penalty decision. Appx. 259, 91 10-11; Appx. 260 at § 14; Appx. 261 at § 17.
The State misled him by arguing that only Mr. Pavatt was the shooter when they knew the opposite
to be true, or, at least, had no basis to argue that he was the sole shooter. The foreman has also
averred that he would not have voted for a death sentence if he knew that the State thought that
Mr. Pavatt was not the shooter or had doubts about his role as such, as the State conceded in its
clemency submission. Appx. 260-61, 99 16-17.

The prosecutor here presenting the jury with knowingly false, extra-record information
about the shooter’s identity is analogous to other improper extraneous influences such as a bailiff
making negative statements to the jury about a defendant’s guilt, the jury learning of the
incriminatory results of the defendant’s polygraph test, or a juror consulting a newspaper article,
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conducting an experiment, and/or visiting the crime scene to learn extra-record information about
the case and then sharing that with other jurors. Like this other extraneous information, the
prosecution closing argument in Mr. Pavatt’s capital sentencing stage was outside the trial
testimony and exhibits. The false information affected at least one juror’s vote to sentence Mr.
Pavatt to death, thus violating his right to due process, right to trial by an impartial jury, right to a
fair trial, and right of confrontation. Okla. Const. art. II, §§ 7. 20; U.S. Const. amends. VI, XIV.
C. A reasonable juror would not have voted for a death sentence for Mr. Pavatt

but for the prosecution presenting the jury with knowingly false information
about who fired the second, fatal shot.

In Weatherly v. State, this Court considered whether there was “a reasonable possibility™
that the jury’s improper exposure to an extraneous polygraph examination results showing that the
defendant had been deceptive and untruthful, 733 P.2d at 1334, “contributed to the jury’s verdict.”
Id. at 1335, This Court based its determination on an examination of the testimony of jurors from
a hearing on the issue. /d. at 1336. The Court should do the same here by examining the atfidavit
of the jury foreman.

The recent Supreme Court case, Cruz v. Arizona, 598 U.S. 17 (2023), supports the
subjective test for prejudice. In Cruz, the Court discussed what jurors would have wanted to know
in considering what sentence to impose in a capital case and how that knowledge was relevant to
resolving the underlying merits claim. /d. at 23-24. The jurors’ perception of and thoughts as to
what was relevant to their capital sentencing decision-making was relevant to the Supreme Court’s
analysis. Id As in Cruz, subjective juror evidence is also relevant to Mr. Pavatt’s due process
claim.

Still, if this Court determines that it cannot consider evidence from Mr. Pavatt’s foreman

about the effect of the extraneous argument by the prosecutor regarding the shooter but must
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instead resolve the prejudice problem only by determining how the extraneous information would
affect an objective, typical juror, Mr. Pavatt can meet such a “reasonable juror” standard as well.

For at least the following reasons, but for the extraneous, unsupported, prejudicial
information about the shooter that the prosecution presented to Mr. Pavatt’s jury in the sentencing
stage, an objective, typical juror would not have voted for death. And Mr. Pavatt only need show
that one juror would not have voted for death to show a reasonable possibility that his death verdict
is unconstitutional. See Okla. Stat. Ann tit. 21, § 701.11.

First, as this Court found on direct appeal, the jury’s finding that the murder was
“especially heinous, atrocious, or cruel” was supported by the suffering and “serious physical
abuse” Rob Andrew experienced both from and between the two shotgun blasts. Pavatt v. State,
2007 OK CR 19, § 76, 159 P.3d 272, 294-95. There also was expert testimony that Mr. Andrew
remained conscious for several minutes after being shot and could have experienced pain during
the dying process. Tr. at 2466-67. Had the prosecution told the jury the truth that Brenda Andrew—
not Jim Pavatt—inflicted the fatal shots to Rob Andrew, or that it was at least plausible that Mr.
Pavatt did not, there is a reasonable possibility that at least one juror would not have voted for
death. Similarly, if the prosecution had simply informed the jury at the penalty phase that the
shooter’s identity was unknown, there is a reasonable possibility that at least one juror would not
have voted for death, particularly as the jury had already rejected the continuing threat aggravator,
O.R. Vol. XTI at 2063.

At trial, the prosecution also used the circumstances surrounding the second shot to argue
that the jury should find the “especially heinous, atrocious, or cruel” aggravating factor:

The loss of consciousness was not instantaneous after the first shot. I submit to you
that there was suffering between the first two shots when the perpetrator reloaded

22

APPENDIX B 49a



the shotgun, advanced on Rob Andrew and executed him. [ submit to you the State
has proved beyond any doubt that this murder was heinous, atrocious or cruel.

Tr. at 3777.

Second, the Supreme Court has addressed how critical it is for a capital jury in a multi-
defendant case like here to first decide who among the co-defendants was the actual killer before
making its decision on the death penalty. In the capital case Bradshaw v. Stumpf, 545 U.S. 175
(2005), the Court addressed the impact of the prosecution’s inconsistent arguments regarding
which of two defendants was the triggerman. While holding that “the precise identity of the
triggerman was immaterial to [the defendant’s] conviction,” id. at 187, the Court also held that:

[t]he prosecutor’s use of allegedly inconsistent theories may have a more direct

effect on [the defendant’s] sentence, however, for it is at least arguable that the

sentencing panel’s conclusion about [the defendant’s] principal role in the offense

was material to its sentencing determination.
1d Had the prosecution not falsely told the jury that Mr. Pavatt was the sole shooter——when the
objective, scientific evidence known before trial showed otherwise—there is a reasonable
possibility that at least one juror would have considered that in the sentencing calculation and not
voted for death.

The seminal due process case Brady v. Maryland, 373 U.S. 83 (1963), is to the same effect.
Brady’s co-defendant Boblit admitted he had done the actual killing but the prosecution suppressed
the statement at Brady’s separate trial, in which he was sentenced to death. /d. at 84. The Supreme
Court held that the shooter’s identity was material to the jury’s decision to impose the death
penalty. Affirming the lower court’s decision to remand the case for retrial on the punishment
issue, the Brady Court quoted with approval the logic of the lower court that “it would be ‘too

dogmatic” for us to say that the jury would not have attached any significance to this evidence in

considering the punishment of the defendant Brady.” /d at 88 (quoting Griffin v. United States,
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336 1.8. 704, 709 (1949)). The Supreme Court confirmed this principle in Unifed States v. Agurs,
42710.8. 97 (1976), noting that Boblit’s confession “could have affected Brady’s punishment [and]
was material on [that] issue. . ..” Id. at 106.

Third, the prosecution brought the Supreme Court’s concern in Bradshaw to bear at Mr.
Pavatt’s trial. The prosecutors knew how critical the shooter’s identity was to securing a death
sentence. After repeatedly telling the jury in the first stage of tfrial that it need not decide who
fatally shot Rob Andrew, the prosecution then repeatedly argued at least 16 times in the sentencing
stage that Mr. Pavatt alone shot and killed Mr. Andrew. The prosecution knew how ecritical it was
to securing a death sentence to specifically name Mr. Pavatt as the shooter, particularly of the
second shot. They flipped from ambiguity to certainty—albeit false certainty—because they knew
that only an assertion of certainty would secure a death sentence. Had the prosecution stuck with
its “equally guilty” theme employed to garner Mr. Pavatt’s conviction or told the jury the truth—
that Brenda Andrew was the sole and actual killer—there is a reasonable possibility that at least
one juror would not have voted for death. Without the prosecution’s bait and switch, the sentencing
outcome likely would have been different.

The prosecution’s tactic here is like that which the Supreme Court condemned in Mifler v.
Pate:

The record of'the petitioner’s trial reflects the prosecution’s consistent and repeated

misrepresentation that People’s Exhibit 3 was, indeed, ‘a garment heavily stained

with blood.” The prosecution’s whole theory with respect to the exhibit depended

upon that misrepresentation.

Miller, 386 U.S. at 6 (emphasis added). Just like in Miller, the prosecution’s “whole theory™ at Mr.

Pavatt’s capital sentencing proceeding “deliberately” and repeatedly “misrepresented the truth,”
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id., to gain a death verdict. Their shift in the theory of culpability from the first stage of trial to the
second was an event calculated improperly to influence the death verdict.

Fourth, the prosecution framed the circumstances surrounding the second shot—with the
reloading of the shotgun as Rob Andrew was suffering—as the key reason Mr. Pavatt deserved to
be sentenced to death:

[Tt] [t]akes a special kind of person to look at another human being lying, suffering

and dying on the floor, defenseless and then reloading a shotgun, aiming and

executing that person from 3 inches away. That special kind of a person deserves

that special punishment that’s reserved for people just like James Pavatt and Brenda

Andrew. And that appropriate punishment, the one reserved for special people is

death. Rob Andrew didn’t deserve to die. James Pavatt does.

Tr. at 3784. Thus, the prosecution directly connected firing the second shot to meriting a death
sentence. The prosecution could only malke this link through reliance on an extra-record falsehood.
Given the primacy of the second shot to the prosecution’s case for death, had the prosecution been
forthright that Brenda Andrew, at a minimum, fired the second shot—as the pre-trial scientific
blood spatter evidence shows, Andrew Tr. at 4081, 4084, 4086, 4089-90, 4125-26—it is likely that
a reasonable, objective jury would not have voted for death. And that the prosecution made the
same nexus argument at Brenda Andrew’s trial, id. at 4487, as well as in their written clemency
submission, Appx. 238, further supports that a reasonable juror would not have voted for death in
Mr, Pavatt’s case had the prosecution been honest about what 1t knew about the identity of the
shooter.

Fifih, the source of the extraneous information supports a prejudice finding. As the
Supreme Court explained in Parker, where the bailiff made prejudicial, extra-record comments to

the jury, “the official character of the bailiff—as an officer of the court as well as the State—

beyond question carries great weight with a jury.” Parker, 385 U.S. at 365. Similarly, the word of
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the prosecutor here—as an officer of the court as well as the State and, in that capacity, a minister
of justice—carried great weight with Mr. Pavatt’s jury. Cf. Berger v. United States, 295 U.S. 78,
88 (1935) (A prosecutor’s “responsibility [is] not just to win, but to see that justice is done. Hard

blows, yes, foul blows no.”); Strickler v. Greene, 527 U.S. 263, 281 (1999) (There is a “special
role played by the American prosecutor in the search for truth in criminal trials.”).

Sixth, that the prosecution injected extraneous information into a capital sentencing
proceeding is even more harmful and prejudicial. “It 1s vital in capital cases that the jury should
pass upon the case free from external causes tending to disturb the exercise of deliberate and
unbiased judgment.” Mattox v. United States, 146 U.S. 140, 149 (1892)

D. Mr. Pavatt’s claim satisfies the successor postconviction requirements of Okla. Stat.
Ann. Tit. 22, § 1089(D}(8)(b) and Rule 9.7 of this Court’s Rules.

Under the Uniform Post-Conviction Procedure Act, this Court “may not consider the merits
of or grant relief” based on a subsequent application for post-conviction relief unless:

(1) the application contains sufficient specific facts establishing that the current
claims and issues have not and could not have been presented previously in a timely
original application or in a previously considered application filed under this
section, because the factual basis for the claim was unavailable as it was not
ascertainable through the exercise of reasonable diligence on or before that date,

and

(2) the facts underlying the claim, if proven and viewed in light of the evidence as

a whole, would be sufficient to establish by clear and convincing evidence that, but

for the alleged error, no reasonable fact finder would have found the applicant guilty
of the underlying offense or would have rendered the penalty of death.

Okla. Stat. Ann. tit. 22, § 1089(D)(8)(b).

Rule 9.7(G)(1) of this Court’s rules, meanwhile, allows this Court to entertain a subsequent
application for postconviction relief where it asserts claims “which have not been and could not

have been previously presented in the original application because the factual or legal basis was
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unavailable.” Rule 9.7(G)(1), Rules of the Oklahoma Court of Criminal Appeals, Title 22, Ch. 18,
App. (2026).

Mr, Pavatt’s present application for postconviction relief satisfies these requirements. First,
the factual basis for this claim became available only on September 18, 2026, when the Oklahoma
Attorney General’s Office submitted their written materials in the clemency case Sfate of
Oklahoma v. James Pavatt and hand-delivered a copy to counsel for Mr. Pavatt. In that clemency
submission, the State, for the first time in Mr, Pavatt’s case, admitted that there are actually three
possibilities as to who shot Rob Andrew, Appx. 238, when at his trial it repeatedly and only
asserted in his sentencing stage that Mr. Pavatt was the shooter. This admission by the State in its
clemency materials shows that they falsely—and intentionally—argued to Mr. Pavatt’s jury that
he alone was the shooter. Appx. 257.

And in response to the State’s eleventh-hour acknowledgment, the jury foreman at Mr.
Pavatt’s trial has attested to the impact of information presented by prosecutors at the penalty
phase, now known to be false, on his decision to sentence Mr. Pavatt to death. Appx. 258-61.
Because the jury foreman based his affidavit on the State’s admissions in their clemency
submission, his affidavit was not available until he had the opportunity to read the State’s packet
and learn for the first time that the prosecution misled him and fellow jurors into voting for a death
sentence on grounds that the State now admits are inaccurate. Thus, the foreman’s affidavit meets
the new evidence requirement of Okla. Stat. Ann. tit. 22, § 1089(D)(8)(b)(1).

Mr. Pavatt is filing this application within 60 days of the State’s written clemency
submission and the jury foreman’s related execution of an affidavit about the State’s new
concessions about the identity of the actual shooter, rendering it timely. Rule 9.7(G)(3), Rules of

the Oklahoma Court of Criminal Appeals, Title 22, Ch. 18, App. (2026).
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While this claim satisfies Okla. Stat. Ann. tit. 22, § 1089(D)(8)(b)(1) and Rule 9.7(G), it 1s
nevertheless the case that even where the statute’s standards are not strictly fulfilled, this Court
always retains the ultimate “power to grant relief when an error complained of has resulted in a
miscarriage of justice, or constitutes a substantial violation of a constitutional or statutory right.”
Valdez v. State, 2002 OK. CR 20, 4 28, 46 P.3d 703, 710. That power stems from this Court’s
recognition that “[wlhat justice can this Court guarantee and protect if it cannot correct a
Constitutional violation which is fundamentally unfair?” /d. at n.25. Mr. Pavatt thus asks this Court
to exercise that power here.

Second, the facts underlying this claim are sufficient to establish by clear and convincing
evidence that Mr. Pavatt’s death sentence was obtained in violation of his due process,
confrontation, fair trial, and impartial jury rights under the United States and Oklahoma
Constitutions; and they establish that, had prosecutors not presented the jury with false, prejudicial,
extra-record information, a reasonable juror would not have sentenced him to death. See Okla.
Stat. Ann. tit. 22, § 1089(D)(8)(b)}(2). However, to the extent that Okla. Stat. Ann. tit. 22,
§ 1089(D)(8)}b)2) imposes a more stringent standard for obtaining relief on the merits of a
Fourteenth Amendment Due Process claim, it is unconstitutional. See Montgomery v. Louisiana,
577 U.S. 190, 204-05 (2016) (“If a state collateral proceeding is open to a claim controlled by
federal law, the state court has a duty to grant the relief that federal law requires.”) (quoting Yafes

v Aiken, 484 U.S. 211, 218 (1988)).
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Mr. Pavatt has satisfied the necessary requirements for this Court to consider this claim,

order discovery and a hearing on his colorable allegations, and grant relief.®

CONCLUSION

James Dwight Pavatt respectfully requests that this Court grant this subsequent application
for post-conviction relief, his accompanying evidentiary development motions, and order any other
relief that it deems just and proper.

Respectfully submitted,

S Ol

Emma V. Rolls, OBA #18820

First Assistant Federal Public Defender
Office of the Federal Public Defender
Western District of Oklahoma

215 Dean A. McGee, Suite 707
Oklahoma City, OK 73102

(405) 609-5975

Emma_Rolls@fd.org

% Further, the pendency of Mr. Pavatt’s execution on November 12, 2026, makes a stay of execution
appropriate so that the Court can fully consider his claim. Mr. Pavatt is concurrently filing a motion
for a stay of execution.
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YERIFICATION OF COUNSEL FOR PETITIONER

I, Emma V. Rolls, state under penalty of perjury under the laws of Oklahoma that the

foregoing is true and correct.

<O

e / /\‘f" avia

EMMA V. ROLLS

CERTIFICATE OF SERVICE

I certify that on the date of the filing of the above and foregoing instrument, a true and
correct copy of the same was delivered to the Clerk of this Court with instructions to deliver said
copy to the office of the Attorney General of the State of Oklahoma.

— A0,
z:;_’;»-f V. /QMJ)

EMMA V. ROLLS™
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Application for Post Conviction Relief, Pavatt v. State, PCD-2004-25
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, FILED

IN COUR

ST e
iN THE COURT OF CRIMINAL A_PPEALS PR 17 2006

THE. STATE OF OKLAHOMA _

' MIGHAEL 8. RIGHIE
' - Oklahoma Co. District Coglgfﬁﬁx
James Dwight Pavatf, ' ‘ Case No. CF-2061-6189

Petitioner, )
- . o Court of Criminal Appeals
—vs- : Direct Appeal Case No,
~ ' D-2003-1186

State of Oklahoma,

 Respondent. o | Post Conviction Case No.
PCD-2004-25

COURT OF CRIMINAL APPEALS FORM 13.11A

Petitioner, T ames_Dwight Pax'r'étt',. through undersigned counsel, submit his application for

post-conviction relief under Section 1089 of Title 22. This is the first time an application for

. post-conviction relief has beenﬁl'ed, S

" The sentence from which relief is sought is:

Death

- Pursuantto Rule 9.7A (3)(d), 22.0:S. Ch: 1 8, App-, acopy of the Judgment and Sentences and Death
- Warrant entered by the District Court are filed herewith and attached o this Application as Exhibits

 1 -2, Appendix of Exhibits to Original Appficatfon For Post-Conviction Relief.
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Court in which sentence was rendered:

(a)  Oklahoma County District Court.

(b} Case Numiner: CE-2001-6189. _

{c) Court of Criminal Api?eals: Direct Appeal Case No. D-2003-1186. -
Date of sentence:  October 21, 2003.

Terms of sentence: Death.

Name of Presiding Judge: Honorable Susan W. Bragg.

Is Petil_:ioner currently in custody? Yes.
Where? Oklahoma State Penjténtimy, H-unit.

Does Petitioner have criminal matters pending in other courts? No,
If so, where?

List charges:

Does Petitioner have sentences (capital or non-capital) to be served in other states or
jurisdictions? No. ' '

If so, where?

List convictions and sentences:

I. CAPITAL OFFENSE INFORMATION

Petitioner was convicfed of the following crime, for which a sentence of death was
imposed:

(a)  First Degree Murder, in violation of 21 O.S. § 701.7 (C).
Aggravating factors a_H'e‘ged: |

(a)  The State alleged:
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1.  The person committed the murder for reriuneration or the promise of remuneration
or employed another to commit the murder for remuneration or the promise of
remuneration; '

2. The murder was especially heihous, atrocious, or cruel;

3. Atthe presenﬁ time, there exists a probability that the defendant will commit criminal

acts of violence that would constitute a continuing threat to society.

(OR. IV at 670-71). .

Aggravating factors found:

‘(a)  Thejury found two-of the aggravating circumstances alleged by the State in the Bill
of Particulars, to-wit:

1. The person committed the murder for remuneration or the promise of remuneration
or employed another to commit the murder for remuneration -or the promise of
- remuneration; :
2, The murder was especially heinous, atrocious, or cruel.

(O.R. Vol. XI at 2062},
- Mitigating factqrs listed in jury instructions:
The trial court gave instriction No. 10 fo the jury which “lisis” mritiga'ting cifcumstances.
(O.R. Vol. XI at 2057). The mitigation-evidence submiited to the jury wag as follows:
Eviaenqe has been introduced as to the following miﬁgati;ig circumt.stances:
the ﬁeféndant did nof have any significant history of prior criminqi activity
the defendant is likely to be rehabilitated

the defendant’s age

In addition, you may decide that other mitigating circumstances exist, and if so, you should
consider those circumstances as well. ‘

Was Victim Impact Evidence introduced at trial? Yes (X)- No (}.
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10.

11.

12,

13.

o
o

Check whether the finding of guilty was made:
. Affe? plea of guilty () After plea of not guilty (X).
If found guilty after plea of not guilty, check whether the finding WE-IS made by:
Ajury (X) or A judge without a jury ( ).
Was the sentence determined by (X) a jury, or () the trial judge?
II. NON-CAPITAL OFFENSE INFORMATION '

Petitioner was convicted of the following offense(s) for which a sentence of less than
death was impésed (include a description of the sentence imposed for each offense).

Conspiracy to Commit Murder.
Mr. Pavatt received a sentence of ten (10) years and a $5000 fine.

Check whether the finding of guilty was made:
After plea of guilty ()  After a plea of not guilty (X).

If found guilty after plea of not guilty, check whether the finding was made by:
' A jury (X), or A judge without a jury ().

II. CASE INFORMATION
Name and address of lawyer in triak court:

M. Michael Amett
3133 N.W. 63

'Oklahoma City, OK 73116

(405) 767-0522

Names and addresses of all co-counsel in the trial court:

Justin Lowe
3133 N.W. 634 .
Oklahoma City, OK 73116

(405) 767-0522
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14.

15,

16.

17.

13.

Was lead counsel appointed by the cour(? Yes {) No (X)

Was the conviction appealed? Yes(X) Not ).

To what court or courts? Oklahoma Court of Criminal Appeals.

Date Brief In Chief filed: January 31, 2005.

Date Response: filed: May 31, 2005.

Date Reply Brief filed: July 20, 2005.

Date of Oral Argnmeﬁt: schedule for May 16, 2006,

Date of Petition for Rehearing (if appeal has been decided): N/A

Has this case been remanded to the District Court for an ewdentlary hearmg on direct
appeal? Yes () No {X). - -

If so, what were the grounds for remand? N/A

Is this petition filed subsequent to supplemental,brieﬁ'ug after remand?

Yes () No () Not applicable (X).

* Nameé and address bf-lawyers for appeal?

Gloyd L. McCoy

5801 N: Broadway Ext., Ste 101

Oklatioma City, OK 73118
(405) 843-9909

M. Michael Amett

3133 N.W. 63"

Oklahoma City, OK 73116 -

(405) 767-0522

Was an opinion written by the appellate court? Yes( ) No () Not applicable (X).
If "yes," give citations if published: Xf not published, give appellate case no.:

Was further réviewsought? Yes ( ) No (X).
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PART B: GROUNDS FOR RELIEF
19.  Has a Motion for Discovery been filed with this application? Yes (X) No ().
-20.  Has a Motion for Evidentiary Hearing been filed with this application? Yes (X) No ().

21.  Have other motions been filed with this application or prior to the filing of this
application? Yes (X) No ().

If yes, specify what motions have been filed:

Notice of Incomplete Capital Post-Conviction Record and Motion"to Access Sealed Transcripts and
Brief filed June 22, 2005, '

Petitioner's Vertfied Application for Extensmn of Time to File Original Apphcation for Post-
Conviction Relief and Related Motions filed Octaber 14; 2005,

Petitioner's Verified Application for Extension of Time to File Original Application for Post-
Conviction Relief and Related Motions filed Novemher 14, 20{)5. '

Motion to Cross Reference Capital Post-Cenviction Apphcatlon with Appeal Records of Co-
defendant filed December 6, 2003, _

Thir‘d. Verified Application for ani Abeyance in Post-Conviction Proceedings, or in the Alternative
an Extension of Time to File Original Application for Post-Conviction Relief and Related Motions
" and/or Request for Show Cause Hearing filed December 14, 2005,
- Amended Third Verified Application for an Abeyance in Post-Conviction Proceedings, or in the
Alternative an. Extension of Time to File Original Application for Post-Conviction Relief and
Related Motions and/or Request for Show Cause Hearing, filed December 36, 2005.

Motion Reserving the Right to Supplement Original Application for Post— Conviction Relief Deafh
Penalty Case filed April 17, 2006. '

Motion for Request to File Oversized Application filed April 17, 2006.
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22.  Llist propositions raised (list all sub-propositions).

PROPOSITION ONE -
NEWLY DISCOVERED EVIDENCE AND NEW LAW RENDERS MR. PAVATT’S
CONVICTION AND SENTENCE SUSPECT AND UNRELJABLE IN VIOLATION OF HIS

- DUE PROCESS RIGHT TO A FUNDAMENTALLY FAIR TRIAL. AS SUCH, MR.
PAVATT MUST BE GRANTED A NEW TRIAL, '

A. - Herman iloggow Was Unable to Identify Brenda Andrew,'Mi'. Pavatt’s Co-defendant.

B. Testimony from Bill Shadid in the Brenda Andrew Case Impeaches State’s Witness
David Head.

C.  New Rhle of Law.

D. Conclusion,

PROPOSITION TWO
PETITIONER,MR. PAVATT, RECEIVED INEFFECTIVE ASSISTANCE OF APPELLATE
AND TRIAL COUNSEL IN VIOLATION OF THE SIXTH, EIGHTH, AND FOURTEENTH
AMENDMENTS AND ARTICLE II, §§ 7, 9, AND 20 OF THE OKLAHOMA
CONSTITUTION.

A, The Brief Appellate Counsel Filed on Behalf of Appellant, Mr. Pavatt, in and of Itself
Ts Indicative of Ineffective Assistance of Appellate Counsel.

B. Statements by Prbspective Jurors Regarding Release of Persons Convicted of Murder
Improperly Prejudiced Mr. Pavatt's Jury. '

C. The Hearsay Testimony and Opinion Testimony of Federal Bureau of Investigation
Agent Kurt Stoner Deprived Mr. Pavatt of a Fair Trial.

D. The District Court Should Have Granted Chan'ge of Venue.

E. Failure of Trial Counsel to Object'to- Irrelevant Evidence and Failure of Appellate
Counsel to Raise Issue.

F. Appellate Counsel Failed to Adeguately Argue that the Evidence Presented in Mr.
Pavatt’s Trial Was Insufficient to Cenvict Mr. Pavatt Beyond a Reasonable Doubt.

7
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In Violation of Mr. Pavatt’s Fundamental Right to Present a Defense, the Trial Court
Erred in Refusing to Allow Exculpatory Evidence to Be Presented in Petitioner’s Trial
and Appellate Counsel Failed to Raise Issue Properly Rendering Ineffective Assistance
of Appellate Counsel.

Prosecutorial Mlsconduct Infected Mr., Pavait’s Trial Depriving Him of kis
Fundamental Right to a Fair Trial and Due Process.

Insufficient Evidence to Support the Two Aggravators Alleged by the State and Found
by the Jury that the Murder Was Heinous, Atrocious, or Cruel, and that the Murder
Was for Remuneration.

Failure of Direct Appeal Counsel to Raise Issue of the Admission of the Live Photo of
the Victim Is Unconstitutional. '

- Failure of Appellate Counsel to Raise Issues that Proper Evidentiary Foundations Were
Not Established Concerning Four Pieces of Evidence: Chain of Custody of “The
Letteér,” Chain of Custody of “The Insurance Letters,” Chain of Custody and Lack of
Authentication of “The Bullet,” and Lack of Authentication for the Audio Tapes, The
Frial Court Abused its Discretion in its Admission Resulting in Reversible Error and
a Violation of Mr. Pavatt’s Due Process Rights and Right to a Fair Trial,

‘ Trial Court Committed Reversible Error by Allowing Jurers to Leave Deliberations
to Move Cars. Failure of Trial Counsel to Object to Jurors Moving Cars During
Deliberations and Failure of Appellate Counsel to Raise Issue.

Mr. Pavatt’s Trial Was Infected with Pervasive Inadmissible Hearsay, Depriving Him

of His Rights of Confrontation and Cross Examination, in Violation of the Sixth,

Eighth, and Fourteenth Amendments to the United States Constitution and Article 2,
§8 7 9, 20 of the Oklahoma Constitution. Appeltate Counsel Failed to Raise Issue.

Failure of Trial Counsel and Appellate Counsel to Investigate and Interview Potential
Witnesses. '

Appel!ate Counsel Failed to Agrue that the District Court Comlmtted Error by Failing .
to Hold a Daubert/Kumio Hearing on Handwriting Exemplars. In Addition, Appellate

Counsel Failed to Argue That the Forcing of Mr, Pavatt to Submit to Handwriting
Exemplars, Was a'Violation of His Right Against Seli-Incrimination,

Appellate Counsel Failed to Raise the Issue that the Tria! Court Shouid Have
Instructed the Jury on the Lesser Included Offease of Accessory after the Fact.

- Appeliate Counsel Failed to Argue that the Trial Court Should Have Instructed the
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Jury That the Aggravators Had to Qutweigh the Mitigators Beyond a Reasonable
Doubt Depriving Mr. Pavatt of a Fair Sentencing Determination in Violation of the
Oklahoma Constitution and the Sixth, Eighth, and Fourteenth Amendments to the
United States Constitution,

R.  Appellate Counsel Failed to Argie that Oklahoma’s Capital Trial Scheme Is
Structurally Defective.

S. Failare to Raise Issue that the Trial Court Committed Error During the Voir Dire
" Process Violating Mr. Pavatt’s Rights Under the Sixth, Eighth, and Fourteenth
Amendments of the United States Constitution and the Corresponding Provisions of

the Oklahoma Constitution. Appellate Counsel Ineffective for Failing to Raise Issue.

T. Failure to Raise Issuc that Medi¢al Examiner’s Investigator Acted Outside of Statutory _
' - Authorization. o
1. Failure of Direct Appeal Counsel to Perform the Professional Duty Owed to Mr, Pavatt

under Prevailing Professional Norms and the Mandates of the Law.

V. Mr. Pavatt’s Constitutional Right to a Competerg_t Tribunal Was Compromised
' Because the Judge Presiding over the Trial Was Impaired by Illness. Appeliate
Counsel failed to Raise this Issue.

W.  Appellate Counsel Were Ineffective Because a Briefing Deadline Set by this Court Was
" Missed. ‘

X “Ce'nclus'ion.

PROPOSITION THREE

THE CUMULATIVE IMPACT OF ERRORS IDENTIFIED ON DIRECT APPEAL AND
- POST- CONVICTION PROCEEDINGS RENDERED THE PROCEEDING RESULTING IN
THE DEATH SENTENCE ARBITRARY, CAPRICIOUS, AND UNRELIABLE. THE
DEATH SENTENCE IN THIS CASE CONSTITUTES CRUEL AND UNUSUAL
PUNISHMENT AND A DENJAL OF DUE PROCESS OF LAW AND MUST BEREVERSED
OR MODIFIED TO LIFE IMPRISONMENT OR LIFE WITHOUT PAROLE.
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PART C: FACTS

STATEMENT OF THE FACTS OF THE CASE, INCLUDING
REFERENCE TO SUPPORTING DOCUMENTATION, RECORD, AND
APPENDICES

1.
CITATIONS TO THE RECORD

Pursuant to Rule 9.7(D)(1)(a) of the Rules of the Court of Criminal Appeals, effective
Jaﬁuary 1, 1998, the record and transcripts in this case will be referred to using the following
abbfeviations: |

Aﬁp lication: the instant Original Application for Post-Conviction Relief

OR.: the thirteen (13) volumes of Original Record in Oklahoma County District
- Cowrt Case No. CF-2001-6189.

PH: the seven (7) volumes of transcripts of the preliminary hearing held June S,'
7,10, 11, 12, July 9, 17, and 18, 2002.

Tr.: the fifteen volumes of transcripts of the jury trial held August 25, 26 27,29,
September 2, 3, 4, 5, 8, 9, 10, 11, 12, 15, and 16, 2003 .

M.H. date:  the transcripts of the motion hearings held April 16, 30, May 14, and 16,
2002; January 9 and 21,.2003; March 6, 2003; May 23 2003; July 24, 2003;
August 8, 2003; and August 25,2003,
Andrew Tr.:  the volumes of transcripts of the jury trial of Mr. Pavatt’s-co-defendant, Ms.
: Brenda Andrew held June 7-10, 14-18,21-25,28-30, July 1-2, 6-9, and 12-
15,2002}

Any additional record in this postmconviction proceeding, not otherwise mentioned above,

also consists of the “record on appeal” as defined by Rule1.13 (f), and the same shall be considered

! Counsel for Mr. Pavatt filed a Motion o Cross-Reference Mr. Pavait’s case with his co-
defendant, Ms. Andrew. This Court granted the Motion to Cross-Reference on J anuary 13,
2006. See Order Granting Motion to Cross-Reference Records.

10
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—

t(; be incorporated herein by reference and by operation of the rile. References to the Appendix of
Exhibit_&_ Iﬁ Support of the Application For Post-Conviction Relief will indicate the exhibit number,
followed by the notation “Appendix,” ¢.g., “Exh, 1, Appendix.” Citations to ,brig-afs filed on direct
| appeal will be referenced by party, “Aplt.” or “Aple,” by identification of the brief as chief or reply,
and pége number, e.g., “Aplt. Brf, at 22,” “;ﬂ{ple. Brf,, at 15,”.“Ap1t. Rpl. Bif., at 40.” All citatiops
will be geparated from the regular text of the brief by parentheses.

2,
PROCEDURAL HISTORY

Jaxﬁes Dwight Pavatt was first charged by Information in the District Court of Oklahorﬁa
County, Case No. CF-2001-6189, of First-degree Murder in violation of 21 O.8. § 701:7 and
Conspiracy to Commit Murder in violation of 21 0.8.'§ 421. (O.R. Vol. IV at 665-666). In a bill
‘of particulars, the State further alleged that the mu;dcrs were atteqded by the following statutory
_ Vagg-ra\iating circumstances: (1) The person committed the murde_:r for remuneration or the promise _
of remuneration or employed another to o;ommi_t the murder for remuneration or thie promise of -‘
femuneraﬁbn; @) 'i‘he murder was especially heinoﬁs, atfoqious, or cruel; and (3) At the présent
ﬁme, &ere exists a probability that the defendant Mli.comﬁlif criminal acts of violence that would
-;:.oﬁstitu_te a continuing threat to society. (O,R. IV at 670-71).. |

Mr. Pavatt pled not guilty to t:he charges and requested a jury trial. He was tried by a jury
o I_ﬁefore_ﬂle Hon, Susan W.Braggin District Court of Oklahofn"a Couniy. The jury returned a verdict
| finding Mr. Pavatt guilty of First Degree Murder. After the séhtencing stagé 6_f tﬁe trial, the jury

xetumied averdict ﬁndinglthe existence of two (2) of three (3) aggravating circumstances alleged by

the State and imposed the death sentence for the First Degree Murder. (O.R. Vol XI at 2062). The
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District Court pronounced formal judgment- and sentence on the verdicts October 21,2003,
. Procedurally, Mr. Pavatt direct appeal has not been typical. Mr, Pavatt appealed the
judgments and sentences in Pavatt v State, Case No. D-2003-1186, The appellant’s brief m chief
| was filed January 31, 2005. Qn Aptil 28, 2005, Mr. Pavatt sent a letter to this Court expressing his
wish to terminate Gloyd McCoy’s reptesentation on the direct appeal. The appellee’s brief was filed
May 31, 2@05, thereby making appellant’s reply brief due June 20, 2005. Howefer, two (2) days
aﬁér the time ran for the reply brief to be filed, diréqt appeal counsel, Gloyd McCoy, filed a motion
for an exfension of time. Appellant;s reply brief was filed on July 20, 2005.
- Pursuant to 22 O.S.Sﬁpp. 1996 § r1039 aﬁd Rule 9.7 of the Court of Criminal Appeals Rules,
22 O.S.qup. 1997 Ch. 18., Mr. Pavatt, by and t_hrqugh__ his -appointed counsel, timely files fhis
original verified applicatién for post-conviction feii_ef. |
3. |
FACTS RELATING TO THE OFFENSE
Whilé James Dwight Pavatt was m'arried- tp Suk Hui Pavatt, he had an affair with Brenda
- Andrew, who was married to Rob Andrew at the'timg; (Tr. Vol. V1 at 1650, 1655)Tr. Vol. XI at
283 1-2832). Mr. Pavait met Brenda and her family at the North Pointe Baptist Church where they
‘aftended chuzch. EVentﬁally the.two taught-Sunday School t_dgel_:he,r. Mr. Pavatt would socialize.
outside of ch}irch with the Andrew famity and"'ofhéf mutuz_ii friends. (Tr. Vol. V at 1330-1331)(Tr.
- Vol. VI at 1528-1529, 1534). In addition, Mr Pavat:t. became one of the Andrew’s family’s
| insurance agents. (Tr. Vol. V1L at 1_879-188i) Late suxr.uﬁér of 2001, Mx. Pavatt chose 10 divorce_his
wife Suk' Hm (Tr. Vol. VI at 1650, 16553 In September, Brenda Andrew chose to start divorce

proceédin_gs— against her husband Rob. (Tr. Vol. VII at 1873-1 874)(Tr. Vol. X at 256-5).
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Brenda’s and Rob’s divorce was not amicable. One of the contested issues in their divorce
was an $800,000 life insurance policy the Andrew’s had purchased from Mr. Pavatt through
Prudential Insurance Company (Tr. Vol. VIL at 1879- 1881). Both Brenda and Rob asserted
ownership of the policy. Each claimed control of the policy and ability to designate beneﬁmanes |
At the temporary order hearing in the divorce between Brenda and Rob, Jud ge Swinton ordered the
owner of the policy to be Rob, the trustee to be Brenda, and the children, Tricity and Parker, {o be
‘the beneficiaries. (Tr. Vol. VII at 1885-1888). |
A few wecks aﬂer the temporary order hearipg, Rob went to the house he and Brenda used
toliveinto pick up his children for Thanks giving breaic. (Tr. Vol. V1at 1552). While inthe garage, "
| Rob was shot twice with a shotgun. Either wound would have been fatal singularly. (Tr..Vol. Xat
2435, 2457). Brenda was shot in her aﬁn with a haﬁdgun. {Tr. Vol. XII at 3174).

Becauge Mr. Pavatt was involved in an affair with Brenda, because there was a dispute of
‘ov_vnership on the insuranc‘;e policy that Mr. Pavatt sold them, and because he chose to léave for
_Meﬁico. with Brgnda‘ and her children the day before Rob Andrew’s funeral, Mr. Pavatt was '
convicted of murder and conspiracy fo commi_t Iﬁu_rder. It was purely guilt by association to .Bfeﬁda
Ahdrcw 'a_nd to Rob Andrew. |

Additional relevant facts will be detailed and developed in the following Propositions.
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PART D: PROPOSITIONS — ARGUMENTS AND AUTHORITIES

PROPOSITION ONE
NEWLY DISCOVERED EVIDENCE AND NEW LAW RENDERS MR. PAVATT’S
 CONVICTION AND SENTENCE SUSPECT AND UNRELIABLE IN VIOLATION OF HIS

DUE PROCISS RIGHT TO A FUNDAMENTALLY FAIR TRIAL. AS SUCH, MR.
PAVATT MUST BE GRANTED A NEW TRIAL.

 In order for a convicted capital defendant in Oklahoma to prevail pursuant to 22 O.8. §
- 1089(C):
The only issues that may be raised in an application for post-conviction relief are
those that:
1. Were not and could not have been raised in a direct appeal; and
2. Supporta conbiusion either that the outcome of the trial would have been
different but for the errors or that the defendant is factually innocent.
lN-ewly discovered evidence based on the trial of co-defendant Brenda Andrew renders Mr.
Pavatt’s conviction suspect and unreliable based on evidence that was not or.could not have been
raised in Mr. Pavatt’s direct appeal. This evidence supports a different result than the jury verdict
of gﬁiltjf and sentence of death. Based on this evidence, Mr. Pavatt respectfully requests a reversal
of his conviction and sentences and a remand to district court for a new frial.
A, Herman Roggow Was Unable to Identify Brenda Andrew, Mr. Pavatt’s Co-defendant.
- Mr. Roggow testified ajt'Mr. Pavatt’s trial that he saw Brenda Andrew with her brother in law
and another man out shooting shotguns, although he-did not actually see them firing the guns. (Tr.
Vol. X at 2485, 2493). In Mr. Pavatt’s trial, the jury was led to infer that the unknown man with

Btenda Andrew and ber brother in law was Mr. James Pavatt. (Tr. Vol. X at 2481-2497). Curiously,

. inMs, Andrew’s trial, Mr. Roggow had difficulty in identifying Ms. Andrew in the courtroom, even
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the judge was concerned with his identification. In fact, the judge said Mr, Roggow was incomipetent
and through the prosecution made Mr. Roggow get up from the witness stand, move closer, and
. physicauy point to Ms, Andrew. (Andrew Tr. Vol. XI at 2620-2624), And yet, from many yards
away, Mr. Roggow claimed he saw Ms. Andrew. _Clearly, this evidence is unreliable, speculative,
‘ gﬁd prejudicial.
' The next witness after Mr: Roggow in Mr. Pavatt’s trial was the sheriff of Garfield County,
Bill Winchest;ar. Mr. Rogg(;w told Sheriff Winchester that he saw Brenda in the canyon with some
.unknown man. (Tr. Vol. X at 2493-2494). Sheriff Winchester went to the canyon ami retrieved
spent 16 gauge shells. {Tr. Vol. X at 2500-2502). Due to Mr. Roggow’s suspect identification, these
" “facts” are purely coincidental, unreliable, speculative, and extremely prejudicial..

Neither Mr. Roggow nor Sheriff Winchester should have been allowed to testify in Mr.
Pavait’s trial. Their testimony was inadmissible and prejudicial, Alﬂlough Mr. Roggow was not
the victim in this crime, this Court can Jook to Reavesv. State, 1982 OK CR 117. 649 P.2d4 777,780

for guidance in questionable in court idcntiﬁéations.

Did the victim's identification of the appellant possess sufficient independent indicia of
reliability,...? The Supreme Court in Manson v. Brathwaite 432 U S.at 114,97 S. Ct at

2253, stated:

We thefafor'e conclude that reliability is the linchpin in determining the admissibility
of identification testimony ... The factors to be considered .., include the opportunity
of the witness to view the criminal..., the witness' degree of attention, the accuracy
of his prior description of the cnmmal, the level of certainty demonstrated at the
confrontatlon, and the time betwecn the crime and the confrontation,

Based upon the record in the Andrew trial, sufficient independent indicia of reliability is not present.

" Mr: Roggow had only a few minutes while he was driving to idéntify Ms. Andrew, and although he |

knew her as a child, at the time of the dﬁme, Ms. Andrew was a grown woman. His in court
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identification was wavering, at best, and that was in her trial. In Mr. Pavatt’s trial he was allowed
to testify that he saw her and “some other man” (Tr. Vol. X at 2481-97). He could not identify Mr.
Pavatt as the “other man.” His testimony was extremely prejudicial to Mr. Pavatt.

-B. Testimony from Bill Shadid in the Brenda Andrew Case Impeaches State’s Witness '
David Head, ‘

In Mr. Pavatt; s case, David Head testified. He was a plumber who had doﬁe some work for
Brenda Andrew. Mr. Head testified that he had a confrontation witﬁ Brenda outside in her driveway
conceming work and payment he had d‘oné at her house. He testified her “neighbor’” Mr. Pavatt was
there. Mr. Head did not identify Mr. Pavatt 1n court; however, he implied that the n;f:ighbor was Mr.,
Pavatt. (Tr. Vol. VII at 1833-1835). |
Tri Brenda Andrew’s trial, Mr. Head again testified to the confrontation with Brenda in her
drivewéy. But, Bill Shadid, one lof the next door neighbors to the Andrew’s, testified that he was
the man present when Mr. Head and Brenda had their confrontaitioﬁ. (Andréw Tr Vol. XV at 3367-
3369). Mr. Pavatt was not even there. Thereby, any inference of Mr. P.;ewatt’s involvemeht the jﬂry
-received from Mr. Heéad testimony was incorrect and prejudicial to Mr. Pavatt.
In addition, this testimony is completely irrelevant to the issue of whether Mr. ?avzift -was
| guilty of murder and éonspiring to murder Rob. Andrew. See also Proposition 2, sﬁbrproposition E.
" C,  New Rule of Law,
- The Oklahoma Legislature e_naoted: a trﬁth in séntencing law which forbids someone
convicted of mm"der with a life with parole sentence from being paroiéd unl'éss 85% of his séntence
had been served. 21 OS5, § 13.1. ‘Conceming that statulte, this Court recently held that

for cases covered by this new sentencing reality--as in cases where life without parole is a
sentencing option--the legislature's specific action compels a specific limitation on our
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traditional prohibition of mentioning parole at trial.

L2

the 85% Rule is a specific, delineated parole provision that does apply to life sentences for
murder {as well as numerous other crimes), which does not vary from one inmate to another,
which can be readily defined and explained by a judge, and which is relevant and helpful
information for the jury to consider.
Andérson v. State, 2006 OK CR 6, 130 P.'3d 273, 278.
The trial court should have instructed Mr. Pavatt’s jurors that a life sentence gccording to the
Pardon and Parole Board is considered to be forty-five (45) Years and tlrlat,l_\.rrfrj Pavatt 1f found guilty
of murder in the ﬁrst degree would have to serve at a minimum of 85% of that forty-five years.
Anderson 130P.3d at 283. Mr Pavatt’sjury should have been instructed and the trial couft’s failure
to do so is reversible error. Mr. Pavatt respeétﬁ;lly requests a new trial.
- D.  Conclusion, |
The facts and law presented above is either newly disc.overed evid_ence warranting areversal
_of Mr. Pavatt’s éonvicﬁon and a new trial or a new rule of law wartanting & reversal of Mr. Pavatt’s
conviction and a pew trial. ‘"The granting of a new trial based on newly discovered evidence is a
matter of discretion within the court and should be exefc:ised’ if thereisa reasonable probability that
 ifsuch evidence had been _inuféduced,_ adifferent result inthe trial would have been reached. Griffin
v. State, 1972 OK CR 224, 5 OI_ P.2d 223, 224, |
| [B]efc;re a new trial on the ground of newly discevered -evidence may be graﬁted, the

allegedly newly discovered evidence must be more than merely impeaching or cumulative.
It must also be material to the issues involved and must be such as would probably produce

an acquittal.
- US. v. Kelley, 929 F.2d 582, 586 (10% Cir. 1991),

This newly discovered evidence is impeaching but not cumulative. It is material to the case. Aswas
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stated in the facts, much of the evidence against Mr. Pavait was guilt by assoéiatioﬁ because of his
affair with Brenda Andrew. Any evidence to rebut this “guilt by association” is not cumulative, is
material, and very well could have changed the jury’s verdict.

The An&erson instruction 1s anew rule of law and would have changed the outcome of Mr.
Pavatt’s trial if the jurors were informed of wﬁat a life sentence with parole trulyis especially in light
of Mr. Pavatt’s prospective jufors during voir dire speculated as to what life with parole meaus. See
also Proposition 2, sub-proposition B, Mr. Pavatt respectfully requests a reversal of his conviction,
and a new trial,

PROPOSITION TWO

PETITIONER, MR. PAVATT, RECEIVED INEFFECTIVE ASSISTANCE OF

- APPELLATE AND TRIAL COUNSEL IN VIOLATION OF THE SIXTH, EXIGHTH,
AND FOURTEENTH AMENDMENTS AND ARTICLEIL §§ 7, 9, AND 20 OF THE
OKLAHOMA CONSTITUTION,

'INEFFE‘(_?TIVE ASSISTANCE OF COUNSEL
In order for a convicted capital defendant in Oklahoma to prevail pursuant to 22 0.5. §
- 108%(C):

The only issues that may be raxsed in an application for post-convmtmn relief are
those that;

1. Were not and'could not have been raised in a direct appeal; and

2. Support a conclusion either that the outcome of the trial would have been
different but for the errors or that the defendant is factually innocent.

sk

Pursuant to 22 O.5. §1089(D)(4)(b)

For purposes of this subsection, a ground could not have been: previously_raised if:
() itis a claim ofineffective assistance of trial counsel involving
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a factual basis that was not ascertainable through the exercise
of reasonable diligence on or before the time of the direct
appeal, or _ ‘ :

(2)  itis a claim contained in an original timely application for
post-conviction relief relating to' ineffective assistance of
appellate counsel.

“All clatms of ineffective assistance of counsel shall be governed by dlearly established law as

»2 Therefore,

determined by the United States Supreme Court.
The proper standard for assessing a claim of ineffectiveness of appellate counsel is that set
forth in Strickland v. Washington, 466 1J.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).
Smith v. Robbins, 528 U.S. 259, 285, 120 S.Ct. 746, 145 L.Ed.2d 756 (2000) (following
Smith v. Murray, 477 U.S. 527, 535-36, 106 S.Ct. 2661, 91 L.Ed.2d 434 (1986)). The
petitioner must show both (1) constitutionally deficient performance, by demonstrating that
his appellate counsel's conduct was objectively unreasonable, and (2) resulting prejudice, by
demonstrating a reasonable probability that; but for counsel's unprofessional error(s), the
result of the proceeding--in this case the appeal--would have been different. Id. at 285, 120

. S.Ct. 746 (applying Strickland).

Cargle v. Mullin, 317 F.3d 1196,1202 (10% Cir. 2003).

ok

[Tin analyzing an appellate inéffectiveness claim based upon the failure to raise an issue on
appeal, "we look to the merits of the omitted issue," Neill v. Gibson, 278 F.3d 1044, 1057
(10th Cir.2001) (quotation omitted), cert. denied, 537 U.S. 835, 123 5.Ct. 145, 154LEd.2d
54 (2002), generally in relation to the other arguments counsel did putsue. If the omitted
issue is so plainly meritorious that it would have been unreasonable to winnow it out even

z Tn Davis v. State, 2005 OK. CR 2195 this Court held “that procedural bars applied to other habeas
claims were not suitable for ineffective assistance of counsel claims.” Also in Davis, 16 “...the
importance of the Sixth Amendment compels us to congider all claims of ineffective assistance of
trial counsel raised in a timely application for post-conviction reliefand no longer apply a procedural
bar when appellate counsel and trial counsel were the same.” Tn Mr. Pavait’s case, trial counsel was
listed as a participating member of the direct appeal. (Exh. 3, Appendix).

3 According to 22 0.8 §1089(A), in an Capital Post-Conviction Application, there are many instances
in which the post-conviction application is filed while the Capital Direct Appeal is still pending.
Unless counsel can predict the future, arguing ineffective assistance of counsel is rather difficult
when the direct appeal is still being reviewed, oral arguinent has not taken place, and/or when issues
have been remanded to the distriet court in the direct appeal stage.
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from an otherwise strong appeal, its omission may directly establish deficient performance;
if the omitted issue has merit but is not so compelling, the case for deficient performance is
more complicated, requiring an assessment of the issue relative to the rest of the appeal, and
deferential consideration must be given to any professional judgment involved in its
omission; of course, if the issue is meritless, its omission will not constitute deficient
performance. [FN4] See, 1203 e.g., Smith, 528 U.S. at 288, 120 S.Ct. 746; Banks V.
Reynolds, 54 F.3d 1508, 1515-16 (10th Cir.1995); Mayo v. Hendersen, 13 F.3d 528, 533
(2d Cir.1994). :

Cargle v. Mullin, 317 F.3d 1196, 1202 -1203 (10" Cir. 2003).

Mr. Pavatt’s appellate counsei were wholly ineffective because appellate counsel failed to raise
several meritorious claims. The folEowi'ng sub-propositions are all exampies_of ineff;zctive agsistance-
of counsél, cither by trial doimsel, appellate counsel, or both. Mr. Pavatt’s convictions and sentences
should be reversed. Capital post-conviction counsel respecffu-lly request reversal of Mr. Paﬁatt’s

convictions and a remand for new trial, new sentencing,* or a new direct appeal.’

4 Garrison v. State, 2004 OK CR 35,103 P.3d 590, 620 “due to ... the waiver of the these issues by
appellate counsel, we are required to reverse Appellant's sentence and remand for a
resentencing trial,...” ' ' '

3 “The Sixth Amendment, made applicable to the States by way of the Due Process Clause of the
Fourteenth-Amendment ( see Gideon v, Wainwright, 372 U.S, 335, 83 8.Ct. 792, 9 L.Ed.2d 799
.(1963)), entitles a criminal defendant to the effective assistance of counsel not only at trial, but
during his first appeal as of right. Evitts v. Lucey, 469 11S. 387, 105 §.Ct. 830, 83 1..Ed.2d 821
(1985). As the Court explaitied in Kvitts: In bringing an appeal as of right from his conviction, a
criminal defendant is attempting to demonstrate that the conviction, with its consequent drastic loss
of liberty, is unlawful. To prosecute the appeal, a criminal appellant must face an adversary
proceéding that-like a trial-is governed by intricate rules that to a layperson would be hopelessly
" forbidding. An unrepresented appellant-like an unrepresented defendant at trial-is unable to protect
the vital interests at stake. To be sure, respondent did have nominal representation when he brought
this appeal. But nominal representation on an appeal of right-like nominal representation at trial-does
not suffice to render the proceedings constitutionally adequate; a party whose counsel is unable to
provide effective representation is in no better position than one who hasno counsel at all. 469 U.S.

- at 396, 105 S.Ct. at 836. A defendant whose lawyer does not provide him with effective assistance
on direct appeal and who is prejudiced by the deprivation is thus entitled to a new appeal. See, e.g.,
Mayo v. Henderson, 13 F.3d 528, 537 (2d Civ.}, cert. denied, 513 U.S, 820, 115 S.Ct. 81, 130
L.Ed.2d 35 (1994); Claudio v. Scully, 982 F.2d 798, 806 (2d Cir.1992), cert. denied,508 U.S. 912,
113 S.Ct. 2347, 124 L.Ed.2d 256 (1993); Fagan v. ‘Washington, 942 F.2d 1155 1156 (7th
Cir.1991); Barry v. Brower, 864 F.2d 294, 300-01 (3d Cir. 1988); Matire v, Wmnwnght 811F.2d
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A, The Brief Appellate Counsel Filed on Behalf of Appellant, Mr. Pavatt, in and of Itself
Is Indicative of Ineffective Assistance of Appellate Counsel.

1. Failnre fo cite prbperly and adhere to proper rules and generally accepted
research and writing techniques for effective appellate advocacy.

Direct appeal counsel for Mr, Pavatt failed to properly cite to the record in the briefin chief
in violation of Court of Criminal Appeals Rules 3.5(C)(1) which states

Both parties must provide a brief argument, exhibifing a clear statement of the point of law
or fact to be discussed, with reference to the pages of the record file and the authorities relied

upon in support of each point raised.
Unfortunately for Mr. Pavatt, failure to properly cite to the record can result in issues raised and yet
to be orally argued, forfeited. Court of Criminal Appeals Rule 3;5(0)(6); Also, counsel failed
to sufficiently argue propositions with supporting citations, failed to explain how Mr. Pavatt’srights |
~ were violated in. trial, and failed to adequately argue errors in the trial which can result in forfeiture
of claims. “Counsel must support allegations of error with argument and ditations of authority,”
Walton v. State, 1987 OK CR 227, 744 P.2d 977, 979. This Court has stated

. in Sandefur v. State, 461 P.2d 954 (OkL.Cr. 1969): It is necessary for counsel ... not only.

to assert error, but to support his contentions by both argument and the citations of

authorities. Where this is not done, and it is apparent that the defendant has been deprived

of no fundamental rights, this court will not search the books for authorities fo support the

“meré assertion that the trial court has erred.

Bowers v. State, 1982 OK CR 103,. 648 P.2d 835, 838. Evenif the Court wanted to “search the
books” or internet search for the cases, it would be extremely difficult considering that much of what

appellate counsel cited was wrong,

1430, 1439 (11th Cir.1987); Gradyv. Artuz, 931 F.Supp. 1048, 1053-54 (S.D.N.Y.1996); Laffosse
v. Walters, 5385 F.Supp. 1209, 1214 (S.D.N.Y.1984).” Mason v. Hanks, 97 F.3d 887, 892 (74 Cir.
1996). (Internal quotation marks omitted).
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Mr. McCoy and Mr. Amett are scasoned lawyers and failing to cite properly is both
surprising and inexcusable. Any issue forfeited due to the failure to.clite properly clearly means that
appellate counsel Awere meffective.

-Capital post—c_onyiction counsel consulted with Emma Rolls, professorof Legal Research and
Writing at Oklahoma City University’s School of Law, concﬁéming Mr, Pav?tt’s direct appeal and
reply brief. In éddition to Professo; Rolls experience‘ asa leg;.zd rés‘earcﬁ and writing professor, she
used tf) prepare and file capital direct appeals in this Court. Succinctly, Professor Rolls’s ;)pinjon
of the bricfing in Mr. Pavatt’s case is that there are six (6} area;s of numerous deﬁcienqiés:- case
citation, citation to the trial record, use of Westlaw head notes, quotation, factual assertions, and
other miscellaneous areas. (Exh. 4, Appendix). |

Counsel realize that everyone is human and mékes_mistak'es. Counsel Qould not be surprised
to learn of a few mistakes made in briefs (i_nchid:ing this one)'.-_ However; a few mﬁstakcs on almost
every page is evidence of inattentiveniess and insincerity. These mistél%é,s tx;ivialize the seriousness
of a capital case. It is inexcusable and it is ineffeqtive. (Exh, 4, Appendix).

2. Failure to sufficiently and adequately develop issues for effective
appellate advocacy. ' :

Capital post-conviction counsel on behalf of Mr. Pé.vgtt‘respectﬁlllly request this Court to
‘cohsider the issues raised on the direet appeal level, In order to-prevent forfeiture of claims iri Mr.
_Payatt’s brief in chief on direct appeal and in ordet to show préjudice-, post-conviction counsel will
be re—rais‘ing most of the claims in this application in addition to the claims that should have been

raised in the direct appeal.

Capital post-conviction.counsel respectfully request reversal of Mr. Pavait’s convictions and
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.arernand for new triai, new sentencing, or a new direct appeal.

B. Statements by Prospective Jurorxs Regardmg Release of Persons Convicted of Murder
Improperly Prejudiced Mr. Pavatt's Jury.’

While post'-conviction_coﬁnsel agree with the overall p‘rbrﬁise and theme of Proposition I of
the Direct Appeal Brief in Chief, appellate c;)unsel failed to argue and inform this Court of some
facts and sofne law. | |

First, trial counsel filed a motion to preinstruct the jﬁry onp arolle misconceptions. (O.R. Vol.
VI at 1329-34)(M.H. 8/8/03 at 31-32). Trial counsel were fearful that this very problem would
occur and taint the jury. Trial counsel’s fear was jusﬁﬁéd. Pfospective Juror Walker in response fo
the question of whethér he could impose the penalty of life imprisonment stated in front of the entire
i)rospective jury pool:“‘With a chance that he would be on the _streét m 1;$n years, no.” Trial counsel
immediately %ﬁovéd for a mistrial which was overruled. Thcri trial counsel asked for a cautionary
instruction which was denied. (Tr. Vol. I at 373-377). |

Second, during voir diré, of prospective qltemﬁte juror Brown, Mr. Brown when asked if he
could iﬂlpose all three available punishments for murder in the first degree, Mr. Brown said he had
a problem with: life with parole. He said his imposition of thé; seﬁtence life with the possibility of
parole w;)uld depend “upon the number of years given before he [Mr. Pavatt] was ehgible for
parole.” (Tr. Vol. V at 1137-1138). Mr. Brown continued to ask if l_ifé with parol_e means forty~ﬁv§

- (45) or fifty (50) yeafs. Judge Bragg answered, “We truthflﬂly do nof_ khc')w what that is.”” (Tr. Vol.
V at 1138). The trial court further said that the meaning of the sentence of life with parole would

be up to the Department of Corrections and the Pardon and Parole Board. (Tr. Vol. Vat 1139). In

6 Aplt. Brf, at 6-22.
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respouse, prospective juror Brown:

I guess I was looking at it maybe, yéu know, it’s tem years and he could possibly, you' know,
be eligible for parole. That’s what I was looking at.

(Emphésis added). The State of Oklahoma in the Brief of Appellee ssatéd, “The trial court stated
that it doubted lvery seriously the prospective juror would believe what [prospective juro'r] Walker
said was true,...” (Aple Brf. at 24). Cleatly, prospective juror Walker’s statement on parole was
heard and was not just an expression of opinion as shown by prospectwe alternate juror Brown’s
comiment,
Third, although trial counsel asked for a mistrial of an admonishment and both were denied,
- trial coimsei f;ﬂed,to ask the trial court to instrﬁct jurors pre-evidencé or post- evidence for an
instruction on the definition of life with parole. The Oklahoma Legisiature enacted a truth in
sentcnéing law which forbids a prisoner with a sentence of liff; with parole on a ﬁmrder conviction
from being pafolﬁ'unless 85% of his sentence l}ad been served, 21 0.8, § 13.1 This Court recenﬂy
held that
..for cases.covexed by this new sentencing reality—as in cases where life without parole is

a sentencing option--the legislature's specific action compels a specific limitation on our
traditional prohibition of mentioning patole at trial.

£ 2

.the 85% Rule is a specific, delineated parole provision that does apply to life sentences for
‘murder (as well as numerous other crimes), which does not vary from one inmate to another,
which can be readily defined and explained by a judge, and Wh10h 1s relevant and helpful

mfonnauon for the jury to consider.
Anderson v, State, 2006 OK CR‘6, 130 P.3d 273, 278,
Mr. Pavatt’s jurors, similarly to Anderson’s jurors, asked specifically how long a life

senteénce will keep someone in prison. Anderson at 279, The trial court should have instructed Mr.
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Pavatt’s jurors that a life sentence according to the Pardon and Parole Board is considered to be
forty-five (45) years aﬁd that Mr. Pavatt, if found guilty of murder in the first degree, would have
to serve at a minimum of 85% of that forty‘-ﬁve years, Id. at 283. Mr. Pavatt’s jury should have
been instructed. The trial court’s failure to do S(). is reversible error.

Appellate counsel were ineffective for omitting some _fact;s and law in this issue in the direct
appea_i brief m chief. Strickland v. Washington, 466 U.S, 668, 104 S.Cf. 2052, 80 L.Ed.2d 674
-( 1984) and Evitts v. Lueey, 469 U.S. 387, 105 5.Ct. 830, 83 L.Ed.2d 821 (1985). .Mr. Pavatt should
receive a new trial. Mr. Pavatt respectfully requests a new tral. |

C The Hearsay Testimony and Opinion Testimony of Federal Bureau of Investigation
Agent | Kurt Stoner Deprived Mr. Pavait of a Fair Trial. ’

Appellate counsel argued that the hearsay testimony and opinion testimony of the Federal
Bureau of Investigation Agent Kurt Stoner deprived Mr. Pavait of a fair trial. Agent Stoner testified
that in his opinion Mr Pavait was guilty of murder. Agent Stoner was not the investigating officer
on the case, In addition, Mr. Stoner was not portrayed as an expert witness.

Q. (By Mr. Gieger): Although you weren’t responsible for the murder investigation itself, based
s upon your working with the Oklahoma City Police Department, Janna Larson
. and the other evidence you may have come across in your role as an

investigator, have you formed an opinion as to Mr. Pavatt’s involvement in
the murder of Robert Andrew?

A. (Agont Storier): " Thave.
MR. ARNETT: Objection. Calls for speculation.
THE COUR'_I": No, that question doesn’t., That’s overruled.

Q (By Mr. Gleger) And that opinion is based upon your experience in working as a Federal
Bureau of Investigator agent for six years now working on several hundred

T Aplt. Btf,, at 23-26.
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cases; is that correct?

A. (Agent Stoner):  Correct.

Yy

A

Comes from your experience in doing that?
Correct, and I was also a police officer for six years before the Bureau so...

And do you, in fact, have an opinion at this point as to Mr. Pavait’s
involvement in the murder of Robert Andrew?

Ido.
What is it?

MR. ARNETT: Your Honor, may —

" THE WITNESS: ~ That he’s directly involved. (Emphasis added).
MR ARNETT:  —we approach?

“THE COURT: Yes. Ah-ah.

MR. ARNETT: Judge, may we approach?

THE COURT: Yes.

© {(Tr. Vol. X1I at 3059, line 20-3060, line 24).

Mr. Arnett continued his objection to the prosecution question, Mr. Stoner’s answer, and asked for

amis_trial. (Tr. Vol. XII at 3061-3062). Although the judge issued a curative instruction, because

of M. Stoner’s evidentiary harpoon on the ultimate conclusion invading the province of the jury,

the damage was done. (Tr: Vol. XII at 3065). Agent Stoner deliberateiy gave his personal opinion

- as to Mr. Pavatt’s guilt; thereby harpooning his opinion as to the ultimate fact in question.

1.  Evidentiary harpoon.}’

Evidentiary harpoon, Exists where prosecution through its witnesses successfully places before the
jury improper evidence, ... in situations where such evidence would not be admissible. Black’s Law
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The statement of Agent Stoner, “{t]hatr heis ldirectly involved,” is an ultimate conclusion and
an evidentiary harpeon that has been condemned by this Court. This Court forbids w_itﬁesses from
making evidentiary harpoons. “The Court has described evidentiary harpoons as voluntary -
staterments generally made by experienced police officers or by lay witnesses that farc willf}xlly
jabbed rather than inadvertent’ {0 inject other crimes evidence calculated to prejudice the defenciant
N and which do in faét prejudice the defendant.” Lamberf v, State, 1999 OK CR 17, 984 P.2d 221,

235,

An "evidentiary harpoon" is a metaphorical term of art that has been used by several state

courts to describe the situation where a government wiiness, while testifying in a criminal

case, deliberately offers inadmissible testimony with the purpose of prejudicing the
defendant, Pillow v. State, 479 N.E.2d 1301, 1305 (Ind.1985); English v. State, 481 N.E.2d

413, 415 (Ind.App.1985); Bruner v, State, 612 P.2d 1375, 1378 (OkL.Crim.1980); Mathis

v. State, 553 P.2d 525; 528 {Okl Cm_n 1976); Sandersfield v. State, 461 P.2d 1019, 1020.
United States v. Hooks, 780 F.2d 1526, 1535 (10" Cir.1986).

‘Agent Stoner is an experienced law ehforcement_ofﬁcer, his statement was given voluntarily
aﬁ_ér the defense had made a proper objection to the question, willfully jabbed, and prejudicial to Mr.
Pavatt. And although the evidentiary harpoon referred to the crime Mr, Pavatt was currently on tr{al
for, it nonetheless put improper evidence before fhe jury that was otherwise inadmissible. Dofensc

counsel did not invite the error; in fact, defense counsel objected to several impermissible questions

by the prosecution before the question on the officer’s opinion as to guilt of the defendant.(Tr. Vol,

Dictionary 6* Ed. 1990,

? During first stage testimony, Rob Andrew’s brother, William Randall Andrew, testified that Mr.
Pavatt could not miss a farget the size of a man. Trial counsel objected to speculation, but the
witness answered before Judge Bragg ruled. (Tr. Vol. VIEat 1941) Not only was the witness
speculating, but the witness harpooned his opinion,
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XII at 3043-3060). The prosecution intentionally elicited this improper evidence. See sub-
proposition G. The District Court gave 2 curative instruction; but Mr. Stoner’s harpoon was still in

front of the jury. (Tr. Vol.XII at 3065). There ére “some occurfences at trial may he too clearly-
prejudicial for such a curative instruction o mitigaté their effect.” Donnelly v. DeChristoforo, 416
U.S. 637, 644, 94 S.Ct. 1868, 1872, 40 1..Ed.2d 431 (1974). Agent Stoner’s harpoon was just such

an oceurrence. . |

2. Opinion on ulﬁmate conclusion. -
Agent Stoner was not examined as an expert witness, nor was he voir dired as td his -

credeﬁtials as én experf witness. He was not apropérly qualified expert. “Any properly qualified
. expert testifying in accordance with standards governing 'th_c gd'rnissibi]ity of expert testim;)ny may
loffer én opinion on the ultimate issue if it would assist the trier of fact.” Johnson v. State, 2004 OK

CR 25, 95 P.3d 1099, 1104. As such, Agent Stoner could not testify as his opinion on the uEtifna'te
| com‘;h‘xsion in Mr Pavatt's t;,ase.' His testimony invaded the‘provincer_of the jury.

- It has been suggested that witness testimony of his or her opinion on the ultimate merits of

: the ckaée‘ is not to be allowed because, “[t]hese matters are within the province of the jury after
hedring the testimony and the ‘instructions of the trial comrt.” Wagnon v. Bfowﬁ, 1934 OK 561, 36
P.2d'723l, 724. The Tenth Circuit has held ‘_‘when the purpose of testiniony is to direct the jury's
understanding of thé legal standards upon which their verdict must be based, the testimony cannot
be allowed.” United States v. Oles, 994 F.2d 1519, 1523 (10" Cir. 1993). Agcﬁt Stoner’s
testimony went to the ultimate issue of law in the éasa: whether Mr. Pavatt was guilty of murder aﬁd
conspiracy to commit murder. |

“[I]_t‘is}'no‘i permissible to have a witness commient on the testimony or to give conclusions
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r | '<_

which result in testifying as to the ultimate questions which the jury is called upon to answer.”
United States v, Gutierrez, 576 F.2d 269, 275 (10‘.’1 Cir. 1978). Agent Stoner, an experienced lal-w
enforcement officer, knew he should not be testifying to the ultimate issue in the case. The
prosecution knew soliciting an answer on the ultimate issue on the case was inappropriate, wrong,
and a viojation of Mr. Pavatt’s right to due process and a fair trial. See Proposition 2, sub-
proposition H. |

In addition, Agent Stoner’s testimcny was improper because if it was considered non-
| scientific but expert testimony because he reliéd on his experience then his testimony would have
‘been’ subjected to Daubert/Kumho standards of reliability and relevance. See Proposition 2, sub-
proposition O for a discussion on Daubert]Kumlio. .Ever'l so, Agent Stoner’s appeared to be his
personal opinion rather ti‘lan his “expertf’ opinion.

Appellate counsel were ineffective for failing to argue completely, sufficiently, and
‘adequately why Agent Stoner’s"t-estimm;xy was sé égregious, prejudicial and a violation of Mr.
Pavatt's dﬁa procéss rights and his right to a fundamentally fair trial. Strickiand v. Wa‘shingt_oﬂ,

466 Us. 668,104 8.Ct. 2052, 80 L.Ed.2d 674 (1984) Evitts v. Lucey, 469 U.S. 387, 105 5.Ct. 830,
83.L.Ed.2d 821 (1985). M. Pavalt should receive a new t_riél. |
D. _ The District Court Should Have Granted alchange of‘Venue.“’

' In Proposition IV of the direct appeal briefin chief, appellate counsel argue that a change of

~ venue ghould have been granted by the trial court. The trial court held a hearing on the issue of

change of venue on January 9 and 21, 2_.003. Mr. Pavatt’s trial began in August, 2003, seven (7)

months: after the hearing. Trial counsel renewed its motion for a change of venue. (Tr. Vol.Tai 51-

W Aplt. Brf, at 2627,
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60). (OR. Vol. X at 1933-35). Howav.e;:, trial counsel provided no evidence of extensive and
continuing media coverage that occurred after the change of venue hearing but before a jury was
éeatéd-, although trial counsel and the court were aware of the continuing coverage.'! In addition,

' appellate counsel did not provide this Court with that evidence either. Post—éonviction counsel have
attempted to obtain some of it; however, without subpoena power, post-conviction counsel were
unable to obtain the bulk of it. (Exh. 5, Appendix). Post-convictiqn counsel have obtained

. numerous articles that were published by The Qklahoman showing that the puBlicity surrounding
this case was massive and continued.tb be massive up until Mr. Pavatt’s trial, during his trial, and
' long éﬂerw'ards. {Exh. 6, dates from 1/22/63 tla.rou'gh 8/24/03; Exh. 7, 8/26!03-10/22[03; and Exh.
8, 10/25/03-3/11/06; Appéndix). Trial-co:unsel_ were ineffective for not showing the trial court the
continued media attention on Mr. I._’avatt"'s Case‘and appellate counsel were ineffective for not'
'sl_m_Wing this Court the cxtensive press. coverage of the case and how it affected the JULOTS,
Counse! contend that the media cév;:rage was so pervasive that prej udicc.must be presumed. :
[A]t times a procedure ctrn_plq-yedr By the Stﬁte invol‘-/es such a probability that f)rej ndice will
result that it is deemed inherently lacking in due process. Such a case was In:re Murchison,
349 1.8, 133, 75 8.Ct. 623, 99 L.Ed._ 942 (1955), where Mr. Justice Black for the Court
pointed up with his usual clarity and force: '
A fair trial in a fair tribunal is a basic requirement of due process. Fairness of course requires

an absence of actual bias in the trial of cases. But-our system of law has always endeavored
to prevent even the probability of unfairness. * * * (T)o perform its high function in the best

.- MR, ARNETT: Also, the other event that franspired during that period of time was the that letter
somehow wound up being distributed to the media. Without going into specific
details of how that occurred the Court is well aware that it was published in full in
the Daily Oklahomen and was read virtually in full on Channel 9 News and
ostensibly publicized. '

“FHE COURT: Including the Internet. But go ahead.

(M.H. 7/24/03 at 5).
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way justice must satisfy the appearance of justice. Offutt v. Uiited States, 348U.5.11, 14,
75 S.Ct. 11, 13 (99 L.Ed. 11). At 136, 75 5.Ct. at 625.

Estes v. State of Texas, 381 U.S. 532, 542-543, 85 S. Ct, 1628,1633, 14 L. Ed.2d 543 (1965).
(Internal quotation marks omitted). '
In the absence of pervasive media influence a presumption of prejudice may be based
_the totality of the circumstances surrounding the trial.
indications in the totality of the circumstances that petitioner's trial was not fundamentally
fair, Murphy v. Florida, 421 U.S. 794, 799, 95 S.Ct. 2031, 2036, 44 L.Ed.2d 589 (1975).
Fundamentally unfair cireumstances may be indicated by an inflammatory atmosphere within
the community or courtroom, by specific statements of jurors, or by the difficulty with which
an impartial panel was selected. Id. at 800-03, 95 S.Ct. at 2036-38.
Brecheen v. Reynolds, 41 F.3d 1343, 1351 (10" Cir. 1994). (Intérnal quotation marks omitted).
In Mr, Pavatt’s case, the district court used the “struck method” for voir dire. Sixty-four (64)
jurors were examined before a jury was finally empancled. Ofthose sixty-four (64) jurors, fifty-two
(52) had at the very least heard or Tead about the case. Fifteen (15) of those Jurors saw or read
sorﬁething within the week before the trial. Six (6)1 jurors could not put their dpi-niohs aside to be
impartial. Only six (6) jurors affirmatively stated that they had not seen or read anything in the
- media about Mr. Pavatt’s case. Six (6) other jurors said they had formed no opinions on the case,
but do not state whether they have hcard about the case or not. Over 80% of the juror pool knew
something about the case clearly demonstrating pervasive media coverage. (Tr. Vol. I-IV at 74-
1042).
In the alternative, a defendant seeking relief on appeal must show ti:at the trial court abused

its discretion and that, as aresult, the defendant was denied his right to a fair trial before an impartial

jury. This Court has recognized that in order to evaluate such a claim, rqviéw should focus on (1)
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" the voir dire statements of individual jurors, (2) voir dire statistics, and (3) the atmosphere within
the community, as reflected in the news media. DeRosa v. State, 2004 OK CR19, 89 15.3d 1124,
1136. As stated above, of the examined potential jurors, over 80% had heard of the case, And even
though many of them stated they could set their opinions aside, subconsciously, the prospective
jurors knew about the case and had opinions on it before evidence was ever presented to them.

The prejudice that may deny a fair trial is not limited to a bias or discrimiﬁatory attitude. It

- includes an impairment of the deliberative process of deductive reasoning from evidentiary
facts resulting from an attribution to something not included in the evidence. That something
has its most powerful effect if it generates strong emotional responses and fits into a pattern
of normative values. ’ '

United States v. McVeigh, 918 F.Supp. 1467, 1472 (W.D.Okl.,1996).

Mr. Pavatt’s due process rights were violated and he was denied a fundamentally fair trial.
Appellate counsel were ineffective for failing to argue sufficiently and adequately why the venue
should have been changed in Mr. Pavatt’s case coﬂstituting trial error. Strickland v. Washington,
466U.S. 668, 104 8.Ct. 2052, 80 L.Ed.2d 674 (1984) and Evitts v. Lucey, 469 U.S. 38"_7, 105 8.Ct.
830, 83 L.Ed.2d 821-(1985). Mr. Pavatt should receive a new trial.

E. = Failure of Trial Counsel to Object to Irrelevant Evidenéer and Failure of Appellate
Counsel to Raise Issue. '

Much of the evidenée presented to the jurors of Mr. Pavatt, was misleading, chfusing_,
éumul;tﬁve én_d completely and whbliy ivelevant to the issue of whether Mr. Pavatt committed
| fnurder and conspiracy to commit murder. Oklahoma Statute title 12 § 2401 defines relevant.
_evidence. ““Relevant gvidence’ means evi;iencel having aﬁy tendency to make the existence of aﬂf
fact that is of consequence to the determination of thg action more probably or less probable fhan it

would be without the evidence.” Oklahoma Statute title 12 § 2402 says that irrelevant evidence is
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not admissible. Oklahoma Statute title 12 § 2403 says “[a}lthough‘rele\-'an-tr, évidence may be
excluded if its probative value is substantially outweighed by the danger of 'uﬁfair prejudice,
conf‘usion of the issues, misleading the jury, undue delay, needless pfesentation of cumulative
evidence,..” Trial counsel asked for a continuing objection to any hearsay statements on Brenda
| Andrew’s part. The objection was oveﬁ‘uled.‘ (Tr. Vol. V at 1336-1337).

- Norman Richard Nunley testified he had only met Mr. Pavatt one tiine; the day Brenda
Andrew filed for divorce. The rest of his testimony was about Brenda and his'relatidﬁsh_ip with her.
(Tr. Vol. V at 1361-1389; Tr, Vol, VI at 1424-1459), He even testified that he did not know Mr.
Pavatt had anything to do with the disputed life insurance policy. |

- Q. Did she (Brenda Andrew) say, ever say anything about Mr. Pavatt having anything to do with
that policy? .

A. No. Ihad no knowledge of Mr. Pavatt’s involvement with an insurance policy until I read
it in the newspaper after the murder. '

And although Mr. Nunley testifies that hie had no knowledge of Mr. P'av_att'havin.g‘ -anything to do
~ with the disputed life insurance policy, his statement about him reading about Mr. Pavatt’s
invoivement in the newspaper is extremely prejudicial and irrelevant. Tt implies that the _heﬁrspaper
reports were true.'? His statement was also not probative to the issuelof a conspiracy to commit

_muirder and the murder,
James Tracy Higgi_ns was the next witness. The bulk of his testimony was completely

irrelevant to Mr. Pavatt. (Tr. Vol. VIat 1460-1523). His only testiniony concerning Mr. Pavatt and

12 Mr, Nunley’s statement reinforces Mr. Pavatt’s change of venue arguiment. His statement of not
knowing Mr, Pavatt’s involvement until he read it in the newspaper reinforces the subconcious
knowledge of the jurors who had heard or read about the case, especially when over half of the
jurors who decided Mr. Pavatt’s case affirmatively said that they had seen or read about the case.
See Proposition 2, sub-proposition D, '
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any connection to Mr. Pavatt had to Brenda Andrew was when he stopped Brenda’s and helped
unload Mr, Pavatt’s washer and dryer into Brenda’s garage because Mr, Pavatt ‘wés m the process
of moving. (Tr. Vol. VI at1472-1473)-.‘ Trial counsel did not objec’:ttc.) the irrelevancy of this
testimony; rather trial counsel pointed out to the jury that Mr. Higgins had no evidence cﬁnnecting
Mr. Pavalt to Rob Andrew’s murder. (Tr. Vol. VIat 1523).

Another witness’s. testimony was also completely irrelevant. to Mr. Pavatt, Mary Anna
Loper’s testimony mentioned nothing about Mr. Pavatt. The subject mﬁ_tter of her testimony dealt
with ﬁer observations of Brenda and Rob and hearsay testimony of Brenda. (Tr. Vol VI at 1599-
1611). | '

The next witness was Cyn.thia Balding. Her testimony was also completely irrelevant. Her
oniy testimony concetning Mr. Pavatt was that she had met him three times. No evidence connecting
- Mr. Pavatt to the murder and no.evidence of conspiracy involving Mr, Pavatt was presented through
this witness. (Tr.rVol. VI-1611-1649). |

| f)avid Leo Head was a plumber who had done some work for Bréﬁda Andrc;w. Brenda was
véry upset at Mr. Head and had --alve-rbal altercatiqn with h1m qutside of her house, Mr. Head
testified that Brerida’s neighbor friend was present. He never identified Mr Pavatt in court, but the
]ury was left fo infer that the neighbor was Mr. Pavatt. However, as discuséed carlierin Pr.o'position |
| 1, sub-proposition B, the neighbor was not Mr. Pavatt, but Mr. Shadid. Mr .Head’s testimony was
completely irrelevant ini Mr. Pavatt’s trial. (Tr. Vol. VIl at 1827-1836).

Herman Roggow who testified he saw Brenda Andrew dut ;with her brother- in- law and

another ﬁm. The jury was left to iﬁfer the other_ man was Mr. ;Palrat.t. But, as shown carlier in

Proposition 1, sub-proposition A, Mr. Roggow had trouble identifying Brenda at her trial in the
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courtroom. His testimony was suspect. He could not identify Brenda, _much less Mr. Pavait. His
festimony was also ir_re'lavant. |

There were other v;fitnesses. who testified about the crime, but had no éviden_ce connecting
M. Pavait to it: Rod Lott, who worked at the same place Rob Andrew worked, testified about
Brenda and Rob, .no‘t' ahouteri Pavatt (Tr. Vol. VII at 1845-1850); Bee J. GérriSon, a neighbor of
Brenda’s, testified about nothing (;onceming Mr. Pav'a& (Tr. Vol VIII at 2094—2103); Joseph B. Hill,
record custodian-for 911, also said nothing about Mr. Pavatt (Tr. Vol IX at 2143-2150); Roger Frost,
police officer, admitted that he found no- evidence connecling Mr. Pavatt t6 the crime ('I_‘r. Vol, D{
at2152-2214y; é:qd Sheriff Bill Winchester, who tatked to Herman Roggow, had no evidence against
M. Pavatt (Tr, Vol. X at 2498-2505).

In addition, there \%;ere demonstrative pieces of evidence admitted into evidence that had no
relevatice to Mr. Pavatt. For exémpie‘, State Exhibits 47 A, B; and C were Prudentiai Financial
Tetters with the envelope allegedly found in Brenda Andrew’s house Those letters showed Brenda
' havmg ownership of the dlsputed life insurance pohcy, not Mr. Pavatt (Tr Vol. IX at2281-2285).

However, all of the above witnesses testified to elther bad acts, bad feelmgs or bad behavior
of Mz, Pavatt’s co—defendant. However, none of it cormects MI. Pavatt to the murder or conspiracy
- to commit Rob Andrew’s murder The evldence presented against and about Brenda was exiremely
_' prejudicial and irrelevant to Mr. Pavatt. As stated in the facts in this apphcatmn, Mr. Pavatt was

largely convicted because of his association with Brenda Andrew and due to the irrelevant evidence
presented in his trial. Trial counsel should have objected on the basis of irrelevancy. The non-
objection and resulting admission to this evidence cannot be deemcd ham-lless. Mr., Pavatt suffered

amiscarriage of justice as a result. See Keahey v. Craig, 1939 OK 419,96 P.2d 521, Because trial
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counsel did not object to the irrelevant testimony, violating Mr. Pavatt rights to present a defense,
plain error is apparent. Simpson v. State, 1994 OK CR 40, 876 P.2d 690, 695.

Consequently, tr_iai cbunsei were _i;leffcctive. Appellate couﬁsel should have raised the error;
consequently, appellaté cOuﬁsel were ineffective. Strickland v. Washington, 466 U.S. 668, 104
S.Ct. 2052, 80 L.Ed.2d 674 (1984) Evitts v. Lucey, 469 U.S. 387, 105 S.Ct. 830, 83 L.Ed.2d 821
(1985). Mr. Pavatt should receive a new trial. A

T Appeliate Counsel Failed to Adequately Argue that the Evidence Presented in Mr,
Pavatt’s Trial Was Insufficient to Convict Mr. Pavatt Beyond a Reasonable Doubt.”

/ Appellate copnsel in lthe Direct Appeal Brief in Chief stated that there was insufficient
evidence to convict Mr;'Pavatt_ for the crime of malice murder or the crime of conspiracy to cornmit
mﬁrder. Appellate counsel Wholly failed to argue how the evidence is insufficient.

The evidencg wa.ls 'ihsﬁfﬁciént. Much of Mr. Pavatt’s case was not evidence of Mr. Pavatt’s
guilt, but rather of ¢o-defendant, B{enda Andrew’s guilt. Mr. Pavatt was convicted .because of his
association with Ms. Andréw “and because of the impropk:rly introduced “letter.” See also
Proposition 2, .s_gb-proposi.tiion K and O.

The jury was instructed with Instruction number 7:

No person may be convicted of murder in the first d_egrce unless the State has proved beyond
areasonable doubt each element of the crime. These elements are:

First, the death of a humaﬁ;_
Second, the death was unlawful;

Third_, the death was caused be the. defendant;

Fourth, the death was caused with malice aforethought.

13 Aplt. Brf,, at 28-29.
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(OR. Vol. XI at 2024).

After the State rested in the first stage, trial co.unsel demurred to the evidence which was overruled.
(Tr. Vol. XIII, 3413). 'fhe gvidence presented in Mr. Pavatt’s trial was deficient to prove beyond a
reasonable doubt that M. Pavatt caused Rob Andrew’s death. As stated above, much of the
evidence presented at his trial was irrelevant to hlm See also Proposition 2, sub-proposition E.
What the prosecution did prove was 1) Mr. Pavatt was having an affair with Brenda Andrew," 2)
there was a dispute betwéen Rob and Brenda Andrew on the ownership of an life insurance policy
in which Mr. Pavati was the agent that sold the policy to them," 3) Mr. Pavatt bought a 22 hand
gun, ' 4) Mr, Pavatt had shot 16.gauge shot gun before,'” 5) Mr. Pavatt asked his.daughter to call Rob
Andrew to tell Mr. Andrew his family was at Norman Regional Hospital,'® 6) Mr. Pavatt investigated
leaving the ccunny,’gfi) Mr. Pavait ultimately left the country with Brenda,” and 8) he allegedly
wiote a letter cof}fessing__ his guilty in Rob Andrew’é murdez.?! H;)WeVer,_ tilfs evidence does not
prove beyond a_taaé'pnable. doubt that Mr. Pavatt caused the death of Rob Anti_rew‘ It does prove

beyond a reasonable doubt that Mr. Pavatt was associated with Brenda Andrew. There is no

4 Ty, Vol VI at 1650, 1655; Tr. Vol. X1 at 2831-2832,
5 Tr Vol VII at 1879-1881.
Ty, Vol X at 2505:2560.
" Tr.Vol. VIiat 193 1-1934.
By Vol XIat 2839,
Ty, Vol, X at 3088; Tr. Vol XI at 2877.
x Tr. Vol. XJ at 2888, 2897.
21" State’s Exh. 222
37

ATTACHMENT 1 Appendix 038

APPENDIX B 97a




—
K -

evidence to suggest what circumstances were involved in writing “the letter” or even if it was true.
There is no evidence to suggest the Mr. Pavatt did not believe Brénda Andrew and her children were
not at Norman Regional Hospital. |
Concerning the elements of conspiracy to commit murder, the jury was instructed:
No person may be convlcted of Conspiracy to Commlt a Felony, to wit: Murder in the First
Degree with Malice Aforethought, unless the State has proved beyond a reasonable doubt
each element of the crime. These elements are as follows:
First, an agreement by two or more persons,
Second, {o commii the crime of Murder in the First Degree with Malice Aforethought,
Third, the defendépt was a party to the agreement at the_time it was made,
Fourth, an overt act by one or more of the parties performed su‘-bsequent to the formation of -
the agreement. |
(O.R. Vol. XI at 2028).
The prosecution presented no evidence of when Mr. Pa_vatt made an agreement to commit
murder or when he bedam_e a party to the agreement. This Court
adopted a unified standard of review for direct and circumstantial evidence in claims of
insufficient evidence, Accordingly, this Court must determine whether, viewed in the light

most favorable to the State, a rational trier of fact could have found the essential elements
of the crime beyond a reasonable doubt. Mitchell v. State, 2005 OK CR 15,120P.3d 1196,

1209,

Viewed in the light most favorable to the State, a rational trier of fact c_ould have found some of the
required elements of the two crimes beyond a reasonable do’ubt, but not aﬁ of the'eleiﬁenté. There
hasto be more evidence than metely implied innuendo and speculation;_ In order for a conviction
to stand on either the murder or the conspiracy to commit murder, all of the elements must be provéd

beyond a reasonable doubt. See Jackson v. Virginia, 443.8.307,99 8.Ct. 2781, 61 L. Ed. 2d 560
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(1979).

Appeilate counsel wholly failed to show why the evidence in Mr.A Pavatt’s case does not rise
to the level of beyond a reasonable doubt resulting in prejudice to Mr. Pavatt, Appellate counsel
were ineffective. Strickland v. Washiugton, 466 U.S. 6_68, 104 S. .Ct. 2052, 80 L. Ed.2d 674
(1984), Evitts v. Lucey, 469 U.S. 387, 105 S. Ct. 830, 83 L. Ed.2d 821 (1985), and Garrison v.
State, 2004 OK CR 35, 103 P.3d 590. Mr. Pavatt should receive a new trial.

G. In Violation of Mr, Pavatt’s Fundamental Right to Present a Defense, the Trial Cour¢

Erred in Refusing to Allow Exculpatory Evidence to Be Presented in Petitioner’s Trial

and Appellate Counsel Failed to Raise Issue Properly Rendering Ineffective Assistance
of Appellaf.e Counsel.”

Sealed per this Court’s instructions on July 8, 2005 Order Granting Petitioner’s Counsel
Access to Sealed Records and Pleadings. Filed in conjunction with tlns application.

* H.  Prosecutorial Misconduct® Infected Mr. Pavatt’s Trial Depriving Him of his
Fundamental Right to a Fair Trial and Due Process,™

1. The prosecutor's improper remarks during the closing argument of the
punishment phase denied Mr. Pavatt a fair sentencing hearing.

- The prosecuting attorney made numerous improper remarks d_tiring second stage closing
arguments; thereby, violating Mr. Pavatt's right to due process and a fundamentally fair trial. “The

primary duty of a lawyer engaged in the public prosecution is not to convict” and obtain as many

2 Aplt. Brf,, at 31-35.

3 Trial counsel filed a Motion in Limine RE: Proa‘;ecutor Misconduct. (O.R. Vol. VIII at 1458- '
1460). Trial counsel also filed a Motion in LimineLeading, Vouching for Credibility of
Witnesses, Boistermg, Self-Serving Statemenis, and Hearsay Statements. (O.R. Vol VH at

1388-1389).
u Aplt, Brf., -at 36-42.
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death sentences as possible. Tobler v, State, 1934 OK CR 90, 688 P.2d 350, 354. In Mr. Pavati’s
trial, the Oklahoma County prosecutors did not adhere to this duty. This Court has repeatedly
condemned improper_ remarks and argument, such as thésc in Omalza v. State, 1995 OK CR 80,
911 P.2d 286, 309. There,'th_is Court reversed & lengthy murder trial involving several defendants,
in part, because of improper remarks by the Oklahoma County prosécﬁto;s. Additionally, any doubt
concerning whether the remarks were improper should be resol\}cd in fa;ror of the accused. Sykes
v. State, 95 Okl Cr. 14,238 P.2d 384, 388 (1951).

There ‘a_re other exlamples of prosecutorial misconduct during the closing arguments that
 direct appeal counsel failed to mention. First, the prosecutor states at least two times that there is
| a two-prong test involved in'deténnining if there are any miﬁgators. (Tr. Vol. XV at 3745, 3776).
Thiis is a .mischaxgteﬁzation of the jury instructions. It is _fﬁise‘ and it is misleading. SGGond, the
' _prose'cutoi' refers to defense counsel by name over eleven times durmg closing. See United States
Y Hbimes, 413‘F.-3d 770, 77 (8% Cir. 2005)(roversing case beca_use_of prosecutoﬁal migconduct

because prosecutor repeatedly addressed dcfensé counsel by name and Vﬁ‘amed the issue in terms of
- fhe-"story" told by defense counsel and conduct of defense counsei ratherii;han the evidence). Third,
the p';o_secutOr states Mr. Pavatt has no remorse. (Tr. Vol. XV at 3784). Mr. Pavatt’s defense was
actual inndcence. .An actuaily i_nnocent person would have no remoréc for a crime he or she did not
commit. In addition, trial cou-nscl filed a motion in limine requcsting'the' prosécutor be prohibited
from _rémarking on remorse. (O.R. Vol. VI at 1411-1412)(M.H. 8/8/03). These arc examples that
direct appealrcoﬁr-lsel failed to miention. |

The heightened need for reliability in capital cases underscores the gravity of the prosecutor's

misconduct at Mr. Pavatt's trial. Caldwell v. Mississippi, 472 US. 320,_323, 105 S.Ct. 2633, 86
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L.Ed.2d 231 (1985). The du.e process violations arise from the same principles of fundamental
fa'imesslthétrset the b@pdaries for prosecutorial conduct. Donﬁe]ly v. DeChristoforo, 416 U.S.
'637;, 94 8. Ct. lél68, 40 L‘.Ed.2d 431 (1‘974); United States v. Young, 470 U.S. [, 105 §. Ct. 1038,
84 L. Bd.2d 1 (1985); Darden v. Wainwright, 477 U.S. 168, 106 S. Ct. 2464, 91 L, Ed.2d 144
(1986).

This Court has explained in dicta that the meaning of due process evolves "by thé gradual
process of judicial iﬁciuéion and exclusion, as the cases presented for decision shall require, with the |
reasoning on which such decisions may be founded.™ Cooper v. State, 1995 OK CR 2, 889 P.2d
293,301, quoting Stuartv. Palmer, 74 N.Y. 183, 191 (1878). The relevant question in a particular
case is whether the government's misconduct "so infécted the trial with unfaimess as to make the
resuliing conviction a denial of due process." Darden v Wainwright, 477 U.S. at 181, 106 8.Ct.

- at 2471, citing Donnelly v. DeChristoforo, 416 USS. 637,94 8.Ct. 1868, 40 L.Ed.2d 431 (1974);

Improper argument to the jury by the state's attome_:y may rise -to the level of a due process

| violatio‘n‘under c_ertaiﬁ circumstances. See, 6.g., McCarty v. State, 1988 OK CR 271, 765 P.2d 7

1215,1221 (efféét ofimproper proseéuton'al comments "was sd prejudic_:ial as to adversely affect the
'ftmdamcntal'fairness and impartiality of the proceedings"); Tobler v. State, 1984 OK. CR 90, 688
i’.Zd 350, 353 (". .. there is no right which is more essential to an accuﬁed's defense than the right
-to a fair trial free from prejudice."). The appellant's right fo a fair trial may also be "the victim of an
overzealous prosecutor" because of improper conduct during another phase of the proceedings
besides first-stage closing argmﬁeﬁt. Brewer v. State, 1982 OK CR 128, 650 P.2d 54, 57-58
(stabbing victim's photograpil during first-stage cross-examiﬁation of defense expert was "designed

purely for its unfair ,prejudici-al impact on the jury"; ridiculing defense attorney's objections during
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first-stage cross-exam_inations demonstrated "a lack of réspéct for the appeliant's constitutionél right
to a fair trial"; impropbi‘_second-stagé argument injected arbitrary factor into sentencing decision);
Brown v. S.tat.e, 1988 OK CR 59, 753 P.2d 908, 913 (second-stage argument resulied in
modification of death sentcncé to life imprisonment).

| On appeal, the State must establish the due process violation was harmless beyond a
reasonable d_quﬁt. Mc-Carty,r765 P.2d at 1221; Chapman v. California, 386 U.S. 18, 87 5.Ct. 824,
17 LEd.2d 705 (1967); Rose v Clark, 478 U.S. 570, 106 S.Ct. 3 101, 92 .1id 24 460 (1986) (due
" process violations subject to Chapmﬁn harmless error fulc); Simpson v, State, 1994 OK CR 40,
876 P.2d 690 (State must sh&w- constitutional errors are harmless beyond a reasonable doubt unless
the error is one not subject to the harmless error doctrine); O'Nealv. McAninch, 513 U.8. 432,115
S.Ct. 992, 130 L.Ed.2d 947 (1995). | |

2. Failure of trial counsel to object to prosgcutorial misconduct.

As shown ﬁrcviously, Mr. Pavatt was denied a fair trial and a fair éentencing proceeding due
to the improper comments of the prosecutors. Many of theéc comments were not objected to by trial -
| couns;el. The Court should not find thélt Mr. Pavatt waived fthese arguments by the failure of defense
| counsel to interpose an'ol;jectidn. If the lawyer failed to object to improper comments, Mr Pavatt

is e’nﬁt_led to rei_ief based on the Vfailur-e of his trial Iawyef to provi.de_effc;ctive assistance of counsel.
_ Stricklé-nd v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). ‘This Court
~has acknowlédged fhat the failure of a frial lawyer to interpose proper objection can amount to
- ineffective assistance of counsel. See Collis v. State, 1984 OK CR 80, 685 P, 2d 975; Aycox v.

State, 1985 OK CR 83, 702 P. 2d 1057.
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3. Stractural error.
; .

Prosecutorial 'Iﬁ'isconduct affects the framework of a trial. It affects a defendant’s
ﬁmdamgﬁtal right to a fair trial. As such, it is structural error.

‘In Arizona v, Fulminante, 499 U.S. 249, 111 5.Ct. 1246, 113 L.Ed.2d 302 (1991), the
Supreme Court distinguished between trial error, which is subject to harmless error analysis, and
structural error, which can never be harmless, According to the Fulminante opinion, in creating
hannless errof ‘analysis, Chapman v. State of California, 386 U.S. 18, 87 S.Ct. 824, 17 L.Ed, '2d‘
705 (1967) recognized that total deprivation of the ri éht to counsel at triaﬁ could nevef be harmless
errot, Fulminante at 309, 111 S. Ct. at 1264-65. In addition, Chapman recognized that trial by a
judge who was ﬁot impartial was structural defect. Iﬁ. '

Significantly, the Supreme Court’s c}-(amples of structural constitutional error in Chapman

_are illustrati\?e, not exhaustive. Sﬁbsequent to Chapman, the Supreme Court has identiﬁed

adﬁitibnal specific structural constitutional errors. Other examples mentioned iﬁ Fulminante

include unlawful cxclusion of members of the defendant’s race from a grand jury, the right to self-
repre_sentzition at trial, and the right to a public trial, Fulminante at 310, 111 S.Ct. at 1265. - |
Cufrentlpromuncements do not rule out the existence of other structural constitutionél
defects. The hﬁlhnark of a stractural constifutional error is ‘a “structural defect affecting the
Sramework within which the trial proceeds, rather than siinply an error in the trial process itsclf..’.’
- Fulminante at 310, 111 5.Ct. at 1265 (emphasis added). If prosecutoriél misconduct were sporadic,
unintentional and inadvertent, that behavior might be proﬁerly evaluated totally within the context
“of the individual trial, and thereby subject to harmless error analysis under Chapman. See, e.g.,

Donnelly v. DeChristoforo, 461 U.S. 637, 94 S. Ct. 1868, 40 L. Ed.2d 431 (1974). However,
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misconduct on the part of the assistant district attorney throughout an individual trial and allowed
by the trial court regardiess of whether or not thé defense objects is a structural defect and should
not be subject to harmless error analysis, |

4. Conclusion.

Appellate -counsel were ineffective for not éufﬂciently raising the issue of prosecutorial
misconduct. Strickland v. Washingten, 466 U.S. 668, 104 S.Ct. 2052, B0 L.Ec_i.Zd 674 (1984) ,
Evitts v, Lucey, 469 U.S. 387, 105 S.Ct, 830, 83 L.Ed.2d 821 (1985), Garrison v. State, 2004 OK
| CR 35, 103 2.3 590. Mr. Pavatt should receive a new frial
L | Insufficient Evidence to Support the Two Aggravators Alleged by the Staté and Found

by the Jury that the Marder Was Heinous, Atrocious, or Cruel, and that the Murder
. 'Was for Remuneration.

1. Heinoﬁs, atrocious, or -cruel.’s

| Although appellate counse] argued that there wés-insufﬁcient evidence for the jury to find
that Réb_Andrew’s murder was heinous, atrocious, or cruel for a page in the brief m chief, appellate
counsel failed to show this Court why :t'héféf?ié'iﬁ@ﬁfﬁéiéntlfe;ﬁd&nce. Appellate coﬁnsel were
ineffective. |

In order for an heinous, atrocious, or cruel aggravator to withstand an in’sufﬁciency of

evidence 'qhallenge, this Court reviews the evidence in the'light fnost favorable to the State and looks
to see if thcrg was any competent evidence for the aggravator. Myers v. State, 2006 OK CR 12,9
75, P.3d-_. Inthis case, there is no competent evidence _far“thé-aggrévétbr. Dr. Jeffrey Gofton,
the medical exanﬁﬁer, testified that either of the two shotgun blasts to Rob Andrew’s body would

have been fatal within a matter of minutes and that once Rob Andrew was shot, he would have been

B Aplt. Brf, at 47.
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unconscious. After losing consciousnéss, Rob Andrew died. (Tr. Vol. X at 245 7_—2458; 2461-2462,
2466). Rob Andrew’s death was recorded as 6:20pm. (Tr. Vol. X at 2433). |
In closing argument for the second stage, the prosecution argues that Rob Andrew was
conscious and knowing of his impending death. (Tr. Vol.. XV at 3741-3742). The prosecution
argues that Brenda Andrew while on the phone to 911 states that Rob is alive and breathing and is
trying to get him to talk and that Brenda Andrew is shotin bet\yeen the two 911 caﬁs. (Tr. Vol. XIV
Part B at 3611)(Tr. Vol. XV at 3741). Yet, the print out time log of 911 calls™, only seven (7) -
seconds occurred between the two 911 calls. (Exh. 9, Appendix). In addition, the police arrived
while Brenda was still on the phoﬁe to 911 saﬁng Rob is _breaﬁ;ing. State’s Exhibit 34 admitted
through Joseph Hill, the 911 records cusfodian showed Brendacalled 911 at 6:20pm. The exact time
recorded for Rob Andrew’s death. (Tr. Vol. X at 2433). Ronald Stump testified he was on the

phone with Rob approximately at 6:00pm the night he ismurdered until the garage door of Brenda’s

~

house went up sometime after that. Ron Si:ump and Ron Stump’s son warér doinga Bible study with
Rob while Rob waited in the driveway. (Tr. Vol VIat 1551-1553). Thfou_ghout Mr. Pavait’s frial,
the State provided the jury with numerous lies of Brenda Andrew including showing that what
iiappened in the garage at 6112 Shaftsbury was inconsistent with the evidence. Brenda Andrew was
‘lying about how Rob Andrew was shot; and yet while she is on the phone to 911, ;he was teiling the
truth? Reasonably doubtful, especially in light of the fact that the Medical Examiner said his time
of death was at the exact same time Brenda called 911. Rob Andrew was dead within a matter of

moments just as the medical examiner testified; and thus, his death was not preceded with torture

% The print out time log for 911 calls shows a cail from 6112 Shafisbury Road at 6:19:44 pm which
Iasted 2 minutes 36 seconds. It ended at 6:22:19 pm The second call was received at 6:22:26 pm.
There were only 7 seconds between the calls. (Exh. 9; Appendix).
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or serious physical abuse. His death was not heinous, atrocious or cruel.
Tust recently, this Court reiterated its prior holdings on the heinous, atrocious, or cruel
aggravator in Myers v. State, 2006 OK CR 12,74_P.3d _.
This Court has limited the heinous, atrocious, or cruel aggravating circumstances to those
cases where the State proves beyond a reasonable doubt that the murder of the victim was
preceded by torture or serious physieal abuse, which may include the infliction of either great

physical anguish or extreme mental cruelty. Cheney v, State, 1995 OK CR 72, 15, 909
P.2d 74, 80, '

Similarly to the Myers case, the evidence in this case does not prove beyond a reasonable doubt that
Rob Andrew was conscious and suffering in pain after he was shot, In'Cheney v. State, 1995 OK.
CR 72, 909 P.2d 74, 80, this Court held that evidence necesshry to prove the heinous, atrocieus, or
cruel aggravator encompasses:
that the murder of the victim was preceded by torture or serious physical abuse, which may
include the infliction of either great physxcal anguish or extreme mental eruelty. Absent
evidence of conscious physical suffering of the victim prior to death, the required torture or
serious physical abuse standard is not et. As to the extreme mental cruelty prong of this
aggravating circumstance, torture creating extreme mental distress must be the result of
intentional acts by the defendant. The torture must produce mental anguish in addition to that

which of necessity accompanies the underlying killing. ‘Analysis must focus on the acts of
the defendant toward the victim and the level of tension created.” (foofnote cites and internal

quotation marks omitted).
In the Cheney case, the victim had a protective order _agaiﬁst the defendant and the defendant. In
. addition, the defendant physically struggled with the victim and he had a gun one month before her’
‘murder. Cheney at 78. This Court found insufficient evidence to prove heinous, atrocious, or cruel
‘aggravator beyond a reasonable doubt. Id. at 79.
In contrast, in Hain v. State, 1996 OK CR 26, 919 P.2d 1130, 1146, tﬁe aggra;rator of
heinous, atrocious, or cruel was upheld when evidenée by the medical exaniiner showed that the

victims died from thermal burns and smoke inhalation. The victims died suffering painful burns
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while starving for oxygen. Hain at 1147.

The Tenth Cirouit has held “fw]e Have previously stated that the evidetice must support
saguish that goes beyond thiat which necossarily accompaties the underlying Killng* Jones v.
Gibson, 206 F.3d946; 953 (10th Cir.2000).” Ha‘ﬁiiltoi:' . Mullin; 436 F.30 1181, 1195 (10% Cir,
2006): Rob Andrew was killed with a shotg_qn‘. He was not killed while suffering severe mentat
anguish because he was about to be killed or because others were about to be. kilrled.’”
_ f*Cénséibué[nes's]'.;;a-iéithé-;éﬁﬁéﬁélsiﬁqui'ryin'ﬁ-deferiﬁinihg'infhéthér“.a_mdfd_er:lwas'.e'Spécial-iyZ-ﬁeiﬁcug
afrocious ot cruel.” Spears v. State, 1995 OK CR 36, 900 P.2d 431, 443. Rob Andrew was only
ponsoious a few minutes, at best, after he was shot. His murder was not heinous, atroc'ious, or cruel.
This aggravator cannot stand against Mr i’avatt.

2. For remuneration a gg,rav.aﬁi'lg c‘ircumstmme.23

7In addition to the jury improperly Bnding that Rob Andrew’s murder was heinous, atrocious,
or cruel, the jury also concluded that the murdef was committed for remuneration. The statute; says
“[t]he person committed the murder for rqmuﬁeration‘of the promise of remuneration or employed
another to commit the murder for rer'nuueratibn 0;; the promise of remuperatioh;” 21 0.8. §

710.12(3). Although Mr. Pavatt was having an affair with Brenda Andrew; the estranged wife of the

victim, and although there was evidence presented suggesting that a life insurance policy worth

7 Iit Hamilton v. Mullin, Mr, Hamilton was convioted of killing four (4) people by shooting them in
the back of their heads. The heinous, atrocious, or cruel aggravator was upheld because the
individuals were forced. to kneel in the back room uncertain of their fate, while each but the first
listened to his co-workers being killed. Hamilton, 937 P.2d at 1014. Accordingly, [tThe evidence
substantially supports the finding of the four aggravators. Id. 436 F.3d 1 181, 1194 -1195 (10" Cir,
2006). (Internal quotations omitted),

3 Aplt. Bif,, at 48-50.
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$800,000 was written and managed by Mr. Pavatt through his employer, Prudential Insurance
Company, there was no evidence to suggest that Rob Andrew’s murder, if co’mmitted by Mr. Pavatt,
was for remuneration or promise of %emuneration. | First, the life insurance poli'cy was either owned
by Rob or Brenda Andrew. (Tr. Vol. VIIat 1 879—‘188 1). Mr. Pavatt did not own the policy, nor was
he listed as a beneficiary, Sgcond, there was 100 evidence presented showing a promise for
remuneration or even adiscussion between Brenda Andlrew and Mr. Pavatt for renmuneration for Rob
Andrew’s murder. The evidence' does show that at the time of Rob Andrew’s murder, there was a.
question of who owned the policy, and thus who were the beneficiaries was stitl not settled.”? There
simply could never be a promise of remuneration of the insurance proceeds as the 7State alleéed.
Third, Brenda Andrew opened an account worth $82,000 with Janna Larson’s help., Ms. Larson
téstiﬁed that the account was for Brenda with Rob being the beneficiary. (Tr. Vol. X1 at 5837).' Ms
_Andrew’s actions opening an account for hersglf with her estranged husband being the beneﬁciary
isnot cpnsistenf with “remuneratior or promise.of remuneration” for Rob Andrew’s murder. Fourth,
Mr. Craig Box, Rob Andrew’s a.ttomeyl testiﬁgd that Mr, Pavatl never tried to claim the-' proceeds
of the policy. (Tr. Vol. VI at-.1920-21). Once again, Mr. Pavait was convicted be_cause- of hIS
association with Brenda Andrew.

This Court has upheid the “for remuncration” aggravator being “applied to killings

B Because of the disputé of ownership and dispute of whom the beneficiaries were, The Prudential
Insurance Company of America was unsure what to do with the proceeds of the insurance policy
when Rob Andrew died and filed an interpleader action in the United States District Court for the
Western District of Oklahoma, CIV-02-1405 C. Ultimately, the funds were given to Rob Andrew’s
brothet, Tom, in an irrévocable trust for the minor children of Rob and Brenda Andrew. (Exhs. 10
11, and 12, Appendix). (Although Craig Box testified that in the event of Rob Andrew’s death
before the finalization of Brenda Andrew’s and Rob Andrew’s divorce, the effect would be as if
there was no temporary order in the divorce action. (Tr. Vol. VII at 1888)). However, clearly the
insurance cotnpany was not sure who was the owner of the policy.
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motivated primarily to obtain f)roccedé from an insurance policy. Two of the cases in which the “for
remuneration” aggravator dealing with an insurance policy were upheld are Bryson v, State™ and
‘Plantz v, State’! Mr. Pavatt’s célse is distinguishable from the Plantz and Bryson cases.
(Emphasis added). In those two cases evidence was presented about dividing and using the
méurance proceeds after the deéth'of the viciim.** There is no such evidence in Mr. Pavatt’s case;
thus, the “for remuneration” agg.rav.atoa'r cannot stand.
3. Cenclusion.
Should this Court find insufficient evidence of either the “heinous, atrécious, or cruel”
aggravator or the “for ;emuneration” aggravator, but not both, the Court according to Stringer v.
. Black, 503 U.S. 222, 232, 112 S. Ci. 1130, 117 L. Bd.2d 367 (1992) must then reweigh the
- remaining aggravator #gainst the mitigators beyond areasonable doubt, or vacate Mr. Pa;vah't’s death
sentence and femand h:s case for a resentencing.

But, as argued above, becaﬁse the hf_:inous, atrocious, or cruel aggravator cannot sténd, an
because the “for remuneratioﬁ”-aggrax.rator cannot stand, and because the jury .acquitted Mr: Pavatt
" of the continuing threat to.s.'ooiety-agg'ravator”, Mr. Pavatt’s death sentence cannot stand aﬁd, his
sentence must be vacated and modified. |

Appellate counsel were ineffective for failing to argue sufficiently and adequately why the

¥ 1994 OK CR 32, 876 P.2d 240, 259.
i 1994 OK CR 33, 876 P.2d 268, 281,

32 Tn Plantz at 281 and Bryson at 259, both juries were given instructions on the definition of
the aggravator for remuneration. In Mr. Pavait’s case, no jury instruction was given. (O.R.
Vol. X1 at 2047-2061). ‘

3 QR Vol. XI at 2062.
49

ATTACHMENT 1 Appendix 050

APPENDIX B 109a




two aggravators found by the jury in Mr. Pavatt’s case were not proved beyond a reasonable doubt,
Strickland v. Washington, 466 U.8. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984) and Evitts v.
Lucey, 469 U.S. 387, 105 8.Ct. 830, 83 L.Ed.2d 82_1 (1985). Mr. Pavatt should receive a new trial.

J. Failure of Direct Appeal Counsel to Raise Issue of the Admission of the_Lfve Photo of
the Victim Is Unconstitutionsl.

This Court has long recognized the potentially prejudicial impact of photogrz;phs taken of a
homicide victim prior to death. In Boutwell v. State, 1983 OK. CR 17, 659 P.2d 322, 326, this Court
condemned the admission of such phétographic exhibits stating:
| We fail to see the relevancy of the§e exhibits because the victim’s identity was not at .issue.

With increasing frequency prosecutors in this state have been infroducing for no relevant

purpose photographs of the victim taken when they were alive. This practice should cease

as it bag little bearing on the issues of guilt or innocence to be decided by the trier of fact.
Moreover, this Court “has held that where there is no purpose in introdu‘cin_g such pictures into
_evidence, such admission in’vokes the sympathy of the jury and constitutes error.” Staggs v. State,
_ 1591 QK CR 4,804 P.2d 456, 458 (ciﬁng- Hayes v. State, 1987 OK CR 106, 738 P‘.Zd 533, 538-39,
vdcai‘ed’ on other grounds 486 U.5. 1050, 108 S:Ct. 2815, 100 L.Ed.Zd 916 (1988); Whittmore v.
State, 1987 OK CR 192, 742 P.2d I-l 54, 1156). This Court has :;;l]SO foux_ld' that photographs of
hbiﬁidid‘e‘ victims taken while alive are inadmissible “unleés they are relevant to so_rﬁe material issﬁe
| and their relevancy outweighé the danger of prejudice to the defendant."’ ‘Thornburg v. State, 1999
- OKCR 32,985 P.2d 1234, 1244 (citing Tilley v, State, 1998 OK CR 43, 963 P.2d 607; 615; Valdez
v, State, 1995 OK CR 18, 900 P.2d 363, 381. |
Despite this Courit’s assessment of the issue, the Oklahoma legislature passed the Kristie
~ LeGrange Bill in 2002. This Bill amended 12 0.8. 2001, § 2403, to pfbvide: |

However, in a prosecution for any criminal homicide, an appropriate photograph of the
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victim while alive shall be admissible evidence when offered by the district attorney to show
the general appearance and condition of the victim while alive.

Pursuant to amended Section 21’;103, the State introduced a live photograph of Rob Andrew into
evidence during the first stage oftridl. {Tr. Vol. IX at 35; St. Ex. 21 9. In addition, the State
incorporated all of the c_videncé presented in first stage of the trial in thé sgcond stage. (Tr. Vol. XV
at 3671). The live photo graph was admitted between witnesses; and thereférc not sp-onsored by any
witness.

1. Amended éection 2403 is unconstitutional on its face.

It is telling that the Kristie LéGrange Bill is not found in Section 2401, which defines
relevant evidence, but in Se,cﬁon 2403, which otherwise allows for exclusion of unduly prejudicial
evidence even if relevant. This Court has already made clear that p_r_e~mortcn-i photographs may be
admissible i they‘are relevant to some material issue. See Rawkings v, State, 1987 OK.CR 135., 740
~P.2d 153, 161-62 (finding that “although this Court does not, favor admissions of photographs

showing the victim alive, we are of the qpinion that t-he photograph was relevant asrto its existence
‘ énd the location of its disﬁovéry’ ). Amended Section 2403, however, dées not seek to ensure that
' relevant, highly probative evidence is presénted to the jury, but rather en;ﬂir_es that-a specific type of
evidence is admiited witho_ﬁt regard fo- relevance and without regard to whether the evidence would
unfairly prejudice the defendant.
Amended Section 2403 is also decidedly one-sided in ité application. If, for instance, a
criminal defendant wanted to offer a photograph of the victim, perhaps as pict'drial evidence of the
particular victim’s bad character,ﬂthe defendé.nt could not avail himself of amended Section 2403,

because admissibility under this provision is strictly limited to photographs “offered by the district
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attorney.”

In enacting the Kristie LeGrange Bill as it did, without reference to its relevance and potential
effect ont the fairness of the proceedings, the Legislature has clearly overstepped its bounds. As this

Court has aptly noted:
Under our system of jurispr-udcnce there is but one standard by which our laws are
interpreted and enforced. Thatstandard is known as Due Processof Law. It guaranfees a fair
and impartial trial to the guilty and innocent alike. It is the unique symbol of freedom and
democracy and when denied to any citizen, it results in a denial to all.
Cody v. State, 1961 OK CR 43, 361 -P.lZd 307, 324.
Statutory enactments such as amended Section 2403 erode the fundamental right to a fair trial
by injectiﬁg irrelevant and highly p;ejudicial “evidence” into the proceed'més. There must be a limit
to admissibility by legislative ﬁat; and that limitation is logical relevance within the framework of
the basic putposes of a criminal trial. | |
At least in the second stage of trial, we have a prdviéion atlowing the jurors to see a “quick
glimpse” of the victim’s life. See 12:0.8.2001,§984.1. Nevertheless, victim impact evidence could
still be so prejudicial as to constitute a denial of due process. Payné \2 Tenﬁe,ssee, 501 U.S. 808,
825, 111 S.Ct. 2597, 2608, 115 L.Ed.Zci 720 (19913, When used in the second stage of a trial, a
‘posed photograph of the victim adds nothing te this “quick glimpse” except sympathy for the victim
and yet more prejudice tp the capital _defendanf. See, e.g., Al-Mosawiv. State, 1996 OK CR 59,929
P.2d 270, 285 (finding admission of photos of victims while alive was error because they “did not
demonstrate any iﬁfo:mation about the victims, did not show how their deaths affected the survivors
~ and in no way showed the financial, psychollo gical, or physical impact on their survivd_r&”); Cargle

v. State, 1995 OK CR 77, 909.P.2d 806', 830 (probative value of the one “arguably” relevant
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photograph was substantially outwei éhed by the danger of unfair prejudi;:e; other photograph was
irrelevant as it “in no way showed the financial, psychological or physical impact on their survivors
or any particular information about the vi-c-tim”).

Relevant evidence already has an avenue for admission into evidence in both stages of trial.
By its terms, the amendment of Section 2403 comes into play only when the probative value of such
evidence is substantially outweighed by the danger of unfair prejudice, as an exception to the rule
of exclusion éf such evidence. The inevitable result of injecting such highly prejudicial and '
unnecesgary evidence into the first and second stage of capital trials is to iﬁfect the proceedings with
such unfairness as te make the result.ing conviction a denial of due process and to undermine the
reliability of the death sentence. Darden v, Wainright, 477 U.S, 168, 181, 106 8. Ct. 2464, 2471,
91 L. Ed.2d 144(1986); Donnelly v, DeChristoforo, 416 U.S. 637, 643, 94 S. Ct. 1868, 1871, 40

L. Ed.2d 431(1974).

2. The Iack of limiting guidelines for admissibility of pre-mortem photographs
leads to highly inflammatory prosecutorial abuse, as occurred in this case,

Amended Section 2403 provides no guidance for its application. Withqut procedural
safeguards, the potential for ébﬁse and iindue prejudice to the defendant is significantly heightened, |
Asthere areno gllidelines for determining what constitutes an “appropriate” photograph, prosecutors
~ are theoretically free {o admit photos of the victim in any number of contexts — in the company of
small children or animals; on their wedding day; posing fora “glamour™ portrait. Therc is no limit
on the size of the photo, making it poséible that a large poster or life-sized cﬁt~out might be admitted.
Moreovér, the amendment does not épecify which stage of the proceeding in which a life photo is

admissible. So, the photograph of the victim in life can be admitted in the first stage of a capital trial
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as in this case, and then referred to again in the second stage. Oncé admitted, the photo may then
go back to the jury room. Without any corresponding instruction as to the proper consideration of
a photograph tha£ has no relationship to any relevant issue related to either guilt or victim impact,
the jury is free to evaluate it for its purely emotional value. This creates a real danger of a verdict
based on sympathy rather than a rational review of the evidence.

Mr. Pavatt rcspectfu_lly asks this Court to find amended Section 2403 unconstitutional, under
both the state and fedéral constitutions; to find that the admission of a pre-morterm photograph of the
victim, under the facts and circumstances of this case, rendered Mr. Pavatt’s trial fundamentaily
unfair, depri\fing him of the Due Process of Law, see, e.g., Donnelly v DeChristoforo, 416 U.S.
637, 94 S. Ct. 1868, 40 L Ed.2d 431 (1974); Darden v. Wainwright, 47.7 U.S. 168, 106 S. Ct.
. 2464,91L.Ed.2d 144 (1986), and unconstitutionally injected passion, prejudice, and other arbitrary

factors into the sentencing proceeding, see, e.g., Furman v. Georgia, 408 U.S. 238,92 8. Ct. 2726,
7.33 L.Bd.2d 346'(1972); Gregg v. Georgia, 428 U.S. 153, 96 8. Ct. 2909, 49 L. Ed.2d 859. (1976);
and therefore to relve_;rsr;: Mr. 'I;_avatt’s conviction for a new trial or, at [east, to vacate his death
sentence. Appellat;: éounsel were ineffective for failing to raise this issue of unconstitutionality.
Strickland v._ Washing_ton? 466 U.S. 668, 104 8. Ct. 2052, 80 L. .Eﬁ.?d 674 (1984)_Evitts v. Lucey,

469 U.S. 387, 105 S. Ct. 830,83 L. BEd.2d 821 (1985).
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K. Failure of Appellate Counsel to Raise Issues that Proper Evidentiary Foundations Were
Not Established Concerning Four Pieces of Evidence: Chain of Custody of “The
Letter,” Chain of Custody of “The Insurance Letters,” Chain of Custody and Lack of
Authentication of “The Bullet,” and Lack of Authentication for the Audio Tapes. The
Trial Court Abused its Discretion in its Admission Resulting in Reversible Error and
a Violation of Mr. Pavatt’s Due Process Rights and Right to a Fair Trial.

1, “The letter.”
David Parrett, a question document examiner with the Oklahoma County District Attorney’s

Office, examined a fetter given to him by Mr. Greg McCracken, to determine who was the author.

(Tr. Vol. XH at 3239-34). During Mr, Parrett’s testimony in Mr. Pavatt’s tﬁal, State’s Exhibit 222

was admitted, (Tr. Vol. X1l at 3240). State’s Exhibit 222 was a color copy of an allegedly original

letter. (Tr. Vol. XII at 3234). Mr. Parrett saw the letter for two (2) days pursuant te a court order,

then he returned the document to Mr. McCracken. (Tr. Vol. XII at 3234, 3262).

PROSECUTOR Q. Tell us how you saw that original lotter.

DAVIDPARRETTA. Myself and Investigator Glenn Despain accompaﬁied Mr, McCracken

- and, Ibelieve George Miskovsky, the cocounsel for Brenda Andrew,
to the Bank of Oklahoma where they had represented to us that the
original letter was being. kept in a safety deposit box. We
accompanied them there and the — an envelope, what appeared to be
an overnight mailing envelope, was removed by M. McCracken, I
believe it was, from the safety deposit box,

This letter was extracted from that envelope. We were then,
ultimately, given possession of the letter by Mr. MeCracken. From

that point we took — I was given possession of the letter, Itook the
letter to my laboratory and locked it up.

(Tr. Vol. X1I at 3234).

Mr. Pavatt’s defense attorney objected 1o the admission of the letter on the basis of not a

proper foundation, insufficient chain of custody, and not the best evidence. (M.H. 5/23/03 at 17; Tr.
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Vol. XII at 3235-3236, 323 8-3239). The State did not call Mr McCracken as a witness to eiplain
to the jury where, how, what manner, or under what circumstances he.received “the letter,” “The
letter” was admitted into evidence without a proper foundation,

_ 2. “The insurance letters.”

_ State’s exhibits 47 A, ﬁ, andC WEre insurance letters allegedly found in the Andrew’s home,
the night of Rob Andrew’s murder. Kevin Roland, an investigator for the Medical Examiner’s
office, searched the Andrew’s home the night of the murder. He suppésedly found these insurance
letters and gave them to Theresa Bunn, one of the investigating officers of the crime. Buan
identified theso letters as the ones Mr. Roland gave her while they were in the foyer of the Brenda
Andrew house, They were admitted into evidence without objection, .{Tr. Vol. IX at 2281-2285).
The State did not call Mr, Roland as a witness o explain to the jury Whe'rg, how, or under what
| _ circumsténces he obtainéd “the insurance letters.” “The i:nsuran_ce fetters” were admiifted into-
evidence without a proper.fdundation or authorization. See Proposition 2, sub-proposition V. In
addition, these letter w-ere _irrele,#ant to Mr. Pavatt’s guilt or innocence. See Proposition 2, sub-
'p;roposition E. |

3. “Thebullet.”

' .fanna Larsen, Mr. Pavatt’s daughter, testified that Mr. Pavait .had her car the day of Rob
Andrew’s murder. When her car was returned to her, she found a bullet on the floorboard of the
passenger s_ide' that was not there previouély. (Tr. Vol. XI at 2867). While Mr. Pavatf’s case was
pending, Ms. Larson informed defénée_ counsel that she was not the only individual who handled the
bullet before it was turned over to the police. Consequently, trial counsel fﬂcd amotion to suppress

and/or motion in lirine. (O.R. Vol, VIat 1157)(M.H. 8/8/03 at 91-95). Mr. Pavatt’s stepfather held
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the bulle;t and compared it with other .22 caliber bullets he had in his p‘oss;ession. Ms. Larson does
not know‘if the bullet she handed to her step-grand-father was the same one rretumed to her by her
step-grand-father. Thus, the chain of custody is unclear. | The b1l1_11et7 she received from her
grandfather ﬁas the bullet she tumed over to police, but whether or not it is the same bullet she
found in her car is. qﬁes’fcionable._ (Tr. Vol. XI at 2952-2954). The bullet was admitted into evidence
through Detective Ga_\ry.Damron during his testimony in Mr. Pavatt’s trial. (State’s Exh. 171)(Tr.
Vol XIII at 3362—3365). ,Triz-tl counsel for Mr. Pavait objected to its admission. (Tr. Vol XIIT at
3365). The bullet was not properly authenticated and nor was its chain of custody maintained. The |
bullet should have been suppressed.

The State must be ﬁﬁlé to prove the evidence’s location at aiI pertinent times, Faulkenberry
v.-State, 1976 OK CR 131, 551 P.2d 271. "The purpose of the chain of custody rule is to guard
dagainst substitution of or tamlaeril_;.gr with the evidence between the time it is found and the time it
lis analyzed." Alverson.v. Stafe,— 1999 OK CR. 21, 983 P.2d 498, 509. The State has the burden of
proving the evidence was substantially in the same condition at the time 6f the _c:rime and at its
' olfferi-ng in court. Alversom, at 509. A necessary foundation for‘.admissibility of this evidence is
prot;f that the chain of poséessipn was maintained. 'Wilson v, State, 1977 OK CR 251, 568 P.2d
342, 344, The burden of Showing, to a reasonable certainty, that evidence has not been tampered
with or alteréd rests upon the partj offering it. Grider v, State, 1987 OK CR 212, 743 P.2d 678;
Wilson v. S.ta.te, 1987 OK. CR 36, 737P.2d 1197.

In deteqnining wilether an adequate foundation has been laid for the chain of custody of an
ifem, the trial court should consider the nature of the article, the circqmstances swrounding its-

pieservation, and the likelihood of contamination or alteration. Driskell v. State, 1983 OK CR 22,
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659 P.2d 343, 354-55. A more eihaustive foundation js required where the evidence consists of
“contraband or bodily specimens. Fixico v. State, 1987 OK CR 64, 735 P.2d 580, 582, Because of
the difficulty in identifyiﬂg the substance in such cases, "a breai( inthe chain of custody ... would be
of agraveconcern." Browp v. State, 1974 OK.CR 16,518 P.Zti 898, 901-02. Because of the breaks
inthe ;:hain of custody o‘r‘becaﬁsé of improper foundation laid for the admission of these items, Mr.
Pavatt’s due process rights were violated. |
4, “The tapes.”
InMr. Pavatt’s trial, audio tape recordings of supposedly Rob Andrew, Brenda Andrew, and
James Pavatt talking to various individuals at call centers for Prudential Insurance Company were
ad@ﬁed into evidence without proper authentication. (State’s‘Exhs. 28,29, 30, 31, and 32). Larry
 Frotien, Prudential’s record custodién, testified that in Prudeﬁ!:.ial’s normai course of business
recording qf feiephone éqﬂs are made. These audio tapes were part of everyday course of business.
| {Tr. Vol. VIII at 2044), Mr. Frottv_an said, “These are tape recordings that were made as a result of
calls received in the call center b'j/ individuals.” (Tr. Vol. VII ét 2662, line 19-21)(Emphasis adde'd).
T_jhfortunately, trial counsel failed to object. No evidence was presented that the “individuéls” were
iﬂdeed in factRab Andfew, Brenda Andrew, and/or JTames Pavatt. There wasno evideﬂce presentcd ‘
of any for‘énsic examination to determine or verify the identities of the individuals.

“Th; tapes” evidence was not self-authenticating, Under Title 12 O.S. § 2901, {t]he
requirement of authentication or identification as a condition précedent'to admissibility...”” No one
who was “minimally fa:ﬁiliar’?\idth the voices on the tapes testified to authenticate the voices on “the
tapes.” United States v. Bush, 405 F.3d 909, 919 (10" Cir.2005). '

Inthepresent case, the jlifOl‘S only had the testimony from the custodian of Prudential records
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that the tape recordings were found among Prudential’s records. A records keeper is not sufficient
for authentication purposes. Mr. Pavatt was entitled under Oklahoma law to have “the tapes”
authenticated. 12 0.8, 2001, § 2901. Because of the lack of authentication of “the tapes,” Mr.

Pavatt was deprived of due process of law. Mr. Pavatt’s convictions should be reversed and his

death sentence should e vacated.
3. Conclusion.
Critical pieces of evideﬁce were admitted against Mr. Pavatt in violation of his right to due
process and a fundamentally fair trial. Three pieces, “thé leder,” “the insurance letters,” and “the
bullet” were admitfed despite their respective questionable chain of custodies. “The letter” allegedly
was a confession to co;mpitting murder by Mr. Pavatt. Its admission without a proper chain of
custody was ext;emelypre}udicial and a violation of Mr. Pavatt’s due proc;,ess rights. “Thé insurancé
lettérs™ ladmission was error because theré was not a proper foundation laid for their admission and
in addition they were irrelevant to the issue of whether Mr. Pavatt commitied first degree murder.
.“The insurance letters” admission was prejudicial and a viofation to Mr. Pavatt’s 'due process rights.
' The admission of “the bullet” was also prejudicial. “The bullet” was not properly authenticated and
its chain of custody was suspect. “The tapes” were admitted without proper authentication. Mr.
Pavat_t’é conviction should be vacated and his case remanded for a new irial based on the failure of -
'a-ppeliate counsel to raise this meritorious issne. Appellate cqunséi was ineffective. Strickland v. _

Washington, 466 U.S. 668, 104 . Ct. 2052, 80 L. Bd.2d 674 (1984) Evitts v. Lucey, 469 U.S. 387,

105 S. Ct. 830, 83 L. Ed.2d 821 (1985).
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L. Trial Court Committed Reversible Error by Allowing Jurors to Leave Deliberations
to Move Cars. Failure of Trial Counsel to Object to Jurors Moving Cars During
Deliberations and Failure of Appellate Counsel to Riise Issue.

Atthe end of the second stage, while the jurors were in deliberations, at 6:30 pm, the judge
allowed six (6) jurors to move their cars into different parking spaces. The jurors were escorted by
the bailiff and some deputies. There is no record of whom was with the other six (6) jurors who

remained behind. Trial counsel failed to object, the prosecution was not present* for the discussion

between the trial court and defense counsel, and the record was not made until after the verdict was
read and the jury discharged. (Tr. Vol. XV at 3796-3798).
Title 22 0.5.2001, § 857 provides: :
After hearing the charge, the jury may either decide in court, or may retire for deliberation,
~ If they do not agree without retiring, one or more officers must be sworn to keep them
- together in some private and convenient place, and not to permit any person to speak to or
communicate with them, nor do so themselves, unless it be by order of the ¢ourt, or to ask
them whether they have agreed upon a verdict, and to return them into court when they have
o agreed, or when ordered by the court.

Tn 2004 this Court, in Johnson v. State, 2004 OK. CR 23, 93 P.3d 41, 47, held that the above
statute is mandatory and designed to preserve the purity of jury trials. While the law providing for
- juror sequestration for deliberation is not protected under the federal constitution, it is specifically
' mandated bjr Oklahoma statute. Deprivation or deviation of this statute, constitutes a due'prdcess
violation, See also, Golden v. State, 2006 0K CR 2,127 P.3d 1150, 1153 (holding that dgprivati_on
of statutorily prescribed peremptory strikes was a violation of due process).

In additio_n, the bailiff for Judge Braggfwas sworn after the first stage evidence and argument

had been presented to the jury. (O.R. Vol. XL at2016). However, éccording to the record, the bailiff

3 The State, in their response to Defendant’s Motion #63, requested the jury be sequestered in
both stages of the trial after they begin [sic] deliberation. (O.R. Vol. VIII at 1544).
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was ot sworn before the'second stage deliberations began. Second stage of 2 capital jury ﬁ-ial “is
more like a separéte trial in that it involves new findings of fact.” Castro v, State, 1987 OK CR
182, 745 P.2d 394, 406. Thus, the bailiff should have been sworn again after the cha_trge to the jury.
VTIﬁ.s Court has held that “the fact that the bailiff in the present case was not immediately sworn to
iceép the jury together after they had heard the charge does not eliminate the error but rather
compounds it.”” Johnson v. State, 2004 OK CR 23,93P.3d 41, 48, The fact thatthe bailiff was not
' _sv:vgm after the charge given for second stage deliberations combined with the fact that the jurors
were allowed to break during second stage deliberations' to move their cars is re\;ersible enér, a
violation 6f due process, and also structural error affecting the framework of the trial and the sanéﬁty
of the jufy function in our court system. See chks V. Okléhoma, 4471.8. 343, 100 S. Ct. 2227_,
651, -Ed'.2d 175 (1980) and See Arizona v. Fulminante, 499 U.8. 279, 111 S. Ct. 1246, 113 L
Edzd 302 (1991). Mr, Pavatt’s convig;tion_ sh@uld be overturned and he should receive & new t:ria_l.
Trial counsel were ineffective for not objecting to the jurors breaking in the middle o.t“ ;ica-iibera;,éilons; N
Ap;ﬁell_ate counsel were ineffective for ﬁot raising thisissue, Strickland v. Washingtoi_:,. 466U.8.
" 668, 104 §.Ct. 2052, 80 L.Ed.2d 674 (1984) Evitts v. Lucey, 469 U.S. 387, 105 s.Ct. 830, 83
L.Ed.2d 821 (1985). Mr. Pavatt should rcceife & new trial. |
M.  Mr. Pavatt’s Trial Was Infected with Pervasive Inadmissible Hearsay, Depriving Him
of His Rights of Confrontation and Cross Examinatien, in Violation of thé Sixth,
Eighth, and Fourteenth Améiidretits tothe United States Constitution-and-Article2, -
88 7, 9, 20 of the Oklahoma Constitution, ‘Appellate Counsel Failed to Raise Issue.
Mr. Pavatt’s trial was replete with inadmissible hearsay. Trial counsel objected to most of
it and-had a ;6ntinuing objection to 1t as well. (Tr. Vol. V at.1336)'. As such, error was preserved

for appellate review; however, appellate counsel failed to raise the issue of inadmissible hearsay

61
ATTACHMENT 1 Appendix 062

APPENDIX B 121a




constituting ineffecti\-fe- assistance of 'appeliate counsel in vielation of Strickland v. Washinétou,
466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984) and Evitts v. Lucey, 469 U.S. 387, 105 8.Ct.
830; 83 L.Ed.2d 821 (1985). Mr. Pavalt should receive a new trial. |
1. ‘State of mind rexcéptions and the deceased’s pervasive hearsay statements.
The State filed a notice of its intent to offer stateménts made by Rob Andrew pursuant to the
state of mind exception to the'hlearsay rule at 12 O.S. § 2803 and /or the residual exception at 12
- 0.8. 2804.1. (O.R. Vol. VI at 1138-1139)(M.H. 8/803 at 96), Throughout most of the trial, Mr.
f’avatt’s jury heard from Rob Andrew through many witnesses. And although trial clounsel objected
to some of Rob’s testimony, it was still admitted anyway, constituting reversible trial error. (Tr. Vol.
VIat 1'545—15}16).
| ‘Okiahoma does have a state of mind cxcep’éipn to the hearsay rule; however, this Court has:
made it'c_lear there is an importént ‘cI‘ass.of preceding statements by crime victims that are not -
- admissible under this exception. This pi'inciple: was established long ago by the Uh,_ited States
A' Supréme Court in Shepard v. Un:"ited Stgtes, 290 U.S, 96, 103-05, 54 S, Ct. 22, 25-26, 78 L. Ed.
196 (1933), where the Court reversed the cénviction of ati Army officer for the murder of his wife
based in part on testimony that his wifg, while ilf but not nea;r' death, had said that the defendant had
~ poisoned her. After finding that the victim’s statement wés not admissible as a dying declaration,
' _' the Supreie Court considered the government’s contention that it was admissible as a declaration
evincing an unhappy s_t_até of mind. The Supreme Court rejected this argument: |
| [The government] did not use the declarations by Ms. Shcpard to prove her présent thoughts
- or feelings, or even her thoughts or feelings in times past, It used the declarations as proof
of an act committed by some one else, as evidence that she was dying of poison given by her

husband. This fact, if fact it was, the government was free to prove, but not by hearsay
declarations. '
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Shepafd 290 U.S at 104, 54 S.Ct. at 25. In other words, the prosecution cannot use the deceased
as the defendant’s accuser, relying upon the decedent’s preceding accusations of misconduct as
evidence upon which to obtain a conviction:

The proseéution did however improperly use this state of mind exception for the purpose of
proving whokilled Rob Andrew. For iuétauce, Ronald Stﬁmp testified that Rob Andrew “was afraid
t;ha_t Brenda had finally found somebody that would kill him.” (Tr. VoI, VI at 1550, line17-18).
Then Mr. Stump goes on to say that the somebody was Jim Pavatt. (Tr. Vol. VI at 1550, lineZd).
According to the Shepard case, Rob Andrew’s state of mind of being afraid would be acceptabie
_adr'nissiblé testimony; however, the declaration of whom would kill him is inadmissible heaifsay.

| Anothe; example of inadmissible hearéay is found in Mr. Bobby McDaﬁiel’s testimony. Mr.
. McDaniel was a pastorial counselqr who had counseled Brenda and Rob Andrew. He testified that.
B "R,ob Andrew’s state of mind was fearful and ala_rméd, but then he testified fhat Rob _tdld him that Mr.
- _i?avb;tt- said to Rob Andfew “if you think you have problems with Brenda yt;u haven’t seen anything
' "'unlt'il yoir messed with me...” (Tr. Vol. VII at 1858-1859). First, this is double hearsay, and second -

 this statement is also a violation of Shepard and should not have been admitted.*

3 Professor Whinery states that “[hjowever, if the victim’s mental state is not in issue in such .
cases, the statement is necessarily offered for the purpose of inferring the further fact that
‘some past conduet of the defendant, such as the murder of the victim, is responsible for the
fear. The statement falls directly within the exception fo Section 2803(3) prohibiting
statements of mental state to prove the fact remembered of believed. Under these
circumstances, such statements should be excluded under Sections 2401, 2402 and 2403 due
to the weakness and speculative nature of the inference, its unfairly prejudicial nature and
the risk that the jury will use the evidence for the prohibited purpose of proving past
conduet” 1 L. Whinery, Courtroom Guide to the Oklahoma Evidence Code 622 (2004-
2005)(Emphasis added). Clearly, Rob Andrew’s statements naming his murderers from
" the grave should have been excluded, '
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In addition, Oklahoma does have a residual exception to the hea;say evidence rule. See’
Séc,tion 2804.1 supra. However, for hearsay to be admissible under this exceﬁtion, there must be
a showing of “particularized guar-antees of trustworthiness” which “must come ﬂoﬁ the “totality of
the; circumstances that surround the making ofthe statement and that render the declarant particularly
worthy of belief” and “must be af least ‘as reliable as evidence admitted under a firmly rooted hearsay
excepﬁon.”’ Mitchell v, State, 120 P.3d I 196, 1206 (Ok1.Cr. 2005) (quoting Paxton v, Ward, 199
F.3d 1197, 1211 (10" Cir. 1999)). Rob Andrew’s voluminous recitatiqns of his speculat-i'dns does

-not make the pervasive hearsay statements trustworthy or reliable. It was error to admit fhig hearsay

and a violation of Mr. Pavait’s right to confront witnesses, Appellate counsel was ineffective for
failing to raise this ertor. Strickland v. Washington, 466 U.S. 668, 104 8. Ct. 2052, 80 L. Ed.2d
.'67.4 (1984), Evitts v. Lucey, 469 U.S. 387, 105 §. Ct. 830, 83 L. Bd.2d 821 (1985), and Garrison
v. State, 2004 OK CR 35, 103 P.3d 590, .Mr.-Pavatt respéctfully requests a new trial.

N. Failure of Trial Counsel and Appéllate Counsel to Investigate and Inferview Pdténfial
‘Witnesses. :

Appellate counsel and trial counsel failed to interview and investigate potential witnesses
ren&eﬁng- ineffective assistance of counsel in violation of Strickland v. Washington, 466 U.S. 668,
104 S.Ct. 26—52, 80 L.Ed.2d 674 (1984), As stated above in Proposition 1, sub-propositibn A,

- Herman Roggow could not readily identify Brenda Andrew at her trial. (Andrew Tr. Vol. XI at
2618-2625). First, trial counsel should have interviewed potential witnesses and investigated the':h_' _
potential tcstifnony. Trial counsel could have donea _phpto array with Ms. Andrew’s picture with
a few othé;s and seo if Mr. Roggow could idéntify .her. Second, appe@late counsel could have

attended Ms. Andrew’s trial to listen for inconsistencies in testimony between the witnesses of the
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two trials,

Another witness iﬁ. both Mr. Pavait’s and Ms. Andrew’s trial was Ms. Andrew’s neighbor,
Bill. Shadid. In Ms. Andrew’s trial, ,Mif. ~Shadid testified that he, not James Pavatt, was _the person
who ititervened in tﬁe altercation between a plumber named David Head and Brencia Andrew Shortly
aﬁer_ Labort)ay, 2001. (Andrew Tr. at 990-93, 997-99, 3363, 3367—68). Mr. Ameit, trial counsel and
appellatelcounsel, states in his affidavit that his private investigator interviewed neighbors not
contacted by the police. The private investigator did not interview those neighbors whom the police
did interview. (Exh. 3, Appendix). The private investigator could have easily interviewed Mr.
Shadid and learned that Mr. Pavatt was nof present at the argument between Mr. Head and Ms.
Andréw, but that Mr. Shadid was present. Mr. Head’s testimony wﬁ,s not only prejudicial, but
irrelevant to Mr. Pavait. See Proposition 1, subproposition B; Proposition 2; subproposition E.
Appellate counsel and ﬁrial counsel were ineffective. Petitioner, Mr. Pavatt should receive a new

trial.

0. Appellate Counsel Failed to Agrue that the District Court Committed Error by Failing
to Hold a Daubert/Kumho®® Hearing on Handwriting Exemplars, In Addition,
Appellate Counsel Failed fo Argue that the Forcing of Mr. Pavatt to Submit to
Handwriting: Exemplars Was a Violation of His Right Against Self-Incrimination. -
Also, Handwriting Expert’s Testimony was Improper.

After Mr, Pavatt’s arrestin Texas, he was in the Oklahoma County jail awaiting adjudication:
_on the state charges. On July 3, 2003, in the presence of Mr. Justin Lowe, his attorney, Mz, Pavatt

was forced to physically construct evidence against himself in violation of the his Fifth Amendment

36 Daubert v. Dow Merrefl Pharmaceuticals, Imc., 509 U8, 579, 113 5.Ct. 2786, 125 L.Ed.2d 469
(1993) and Kumho Tire Co., Ltd. v, Carmichael, 526 U.S. 137, 143 L.Ed.2d 238, 119 S.Ct. 1167
{1999). .
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right against self—incximinatiqn. (Tr. Vol. XII at 3196, 3203). Although handwriting samples have
| been treated similarly to takiﬁg bloqd, the two types of evidence are not -similar in respect to
scientific analysis. DNA or other propeﬁies of'blood cannot be Qhanged by the subject involved in
the investigation. Forinstance, a person cannot alter his DNA pattern; however, aperson can change
his handwriting. Objective scientific analysis is used to determine a person’s DNA, whereas to
determine the source of unknown handwriting is._a subjective opinion.
Trial counsel objected to ordering of Mr. Pavatt to submit to handwriting exemplars, trial
-counsel moved for suppression of the :evidence obtained against Mr. Pavatt, and trial coﬁnSel also
moved for a Da’uberﬂkumho hearing on handwriting analysis. (O.R. Vol. IX at 1690, 1769-
1780)(M.H.8/8/03 at 74-78). The State’s responsc stated that because hand_writing analysis was not
“novel,” 2 Danbert/Kumho hearing was not necessary. (O.R. Vol. X at 1875-1882)(M.H.8/8/03
'7 at 74-78). However, just because handwriting evidence may not be novel, it does not mean it is
reliable, The theme and point of the Daubert/Kumho cases is reliability. |
David Parrett, a question document ej'c'aminer with the Oklahoma County District Attorney’s
Office, testificd on behalf of the State. Mr. Pé#rett testified
that no two people write exactly aﬁke. And each person’s handwriting, if it’s natui‘lallyA
prepared, that handwriting contains repeated individual characteristics. And finally, each
person has a level of ski_ll in their handwriting...
(Tr. Vol. X1l at 3230).
| He testified that he compared the exemplars Mr. Pavatt did and the documénts in question: the
change in ownership on the _insuruance policy and the confession‘letter Mr. Pévaﬂ allegedly mdte..

His conclusions were, “Mr. Pavatt did indeed prepare the letter which was the questioned item,
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State’s Exhibit 222.”(Tr. Vol. X1l at 3244, line 12-13). Mr. Parrett also concluded that the signature
~ on the change of ownership form dated 3/22/01 on the life insurance policy originally owned byRab
Andrew (State’s Exhibit 24) was not signed by Rob Andrew. (Tr. Vol. XTI at 3326).

The issue of hanﬂwriting \iningness has been questioned in other courts in this country. In
United Sta.tes v. Julio Hidalgo Sr., et al,‘22‘9 F. Supp.2d 961, 967,(D.Ariz.,2002), *’ the Court held
- that the theory that han(llwrit.ingis m‘lique‘is unproven and thus it fails to satisfy Daubert.

We therefore find and conclude that the principle of uniqueness of handwriting or
handprinting fails {o satisfy a Daubert/Kumho analysis. Ifthe principle of uniqueness could
be proven, then one would know how to analyze handwriting or handprinting with an error
rate of zero percent. ' '

L2

The foundation for a document examiner’s identification between a known document and
a questioned document is the principle of uniqueness. Because the principle of uniqueness

is without empirical support, we conclude that a document examiner will-not be permitted
to testify that the maker of aknown document is the maker ofthe questioned document. Nor
willa document examiner be able to testify as to identity in terms of probablhtles Id at 967

See -also Lynn C. Hartfield, Daubert/Kumho Challenges to Handwriting Analysis, 26
November Champion 24, 25 (2002) handwriting analysis is a discipline in which expeitise
is largely self-declared, and no attempt has been made to develop a system for verifying the
aceuracy of any glven decument examiner's work.

¥k

[T]here areno standards g_pireming what qualifies as a "simiilarity,"” or how many similarities -

37 As of 2005, some courts have deterinined that the forensic document examiner's testimony was not
based on sufficiently reliable principles and methodologies under Daubert/Kumho. These courts
fully excluded the éxpert's testimony. United States v. Lewis, 220 F.Supp.2d 548 (8.D.W.Va.2002);
United States v. Brewer, 2002 WL 596365 (N.D.111. 2002); United States v. Saelee, 162 F.Supp.2d
1097 (D.Alaska 2001); United States v, Fujii, 152 F.Supp.2d 939 (N.D.I11.2000). Ottier courts
allowed the forensic document examiner to testify to particular similarities ‘and dissimilarities
between the documents, but exciuded the ultimate opinion as to authorship. United States v.
Rutherford, 104 F.Supp. 2d 1190 (D.Neb.2000); United States v. Santillan, 1999 WL, 1201765
(MN.D.Cal, 1999); United States v. Hines, 55 F.Supp.2d 62 (D'Mass.1999),United States v.
Oskowitz, 294 F.Supp. 24379, 384 (E D.N.Y. 2003); United States v. Van Wyck, 83 F.Supp2d 515
(D.N.T. 2000).
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need be present to declare a match. A determination that a letier or word ié written similarly

on the questioned and known documents is entirely subjective. Compounding the problem

is the fundamental premise that people do not write the same on different occasions, with

different instruments, or in different positions relative to the paper. Hartfield, at 25,

Mr. Parrett’s conclusions that “no two people write exactly alike.”.is hard to believe. (Tr.
Vol. X at 3230). He suggests it is not possible for two people to write exactly alike. Art forgeries
of paintings have occurred for years. Sometimes the forgery was so belicvable that the one of the
ways the art was déemcd a forgery was.by x-raying the canvas. (Exh. 13, Appeqdiic)‘ Works of art
are hundredsl or thousands of bmshéuokes. A signature is one to a few pen étrokes.

In addition, Mr. Parrett’s testimony was improper. “[I}tis improper for a forensic expert to
state an opinion with absqlut'e certainty where such is beyond the present state of the art of forensie
science, See MeCarty v. State, 765 P.2d 1215, 1218- 19 (Okl1.Cr.1988)." Moore v. State, 1990 OK.
CR 5,788 P.2d 387, 399-400. Mr. Parrett said, “Mr. Pavatt did indeed prepare the letter which was
the questioned itemn, Sta_te’s Exhibit 222.”(Tr. Vol. XTI at 3244, line 12-13). He stated his opinion
in ﬁnequivocai térms, not in terms.that handwriting in “the letter” was consistent with the
handwriting exemplars taken from Mr. Pavatt, but that it was his handwriting. Handwriting, as
sfated above, 1s not an exact scicnce,"if it can even be considered a science. Its analyéis is not based
on objective properties that do nof change, It is I;Jurel'y a subjective anr:_llysis that can never be
absoI_ute. The admission of Mr: Parrett’s conclusions was error. McCarty v. State, 1988 OK CR
271,765P.2d lilﬁ, 1218 {holding that “admission of this opinion testimony was exror, becéuse Ms.
Gilchrist did not, and could not, testify that such opinion was baséd on facts or data _"c.yf atype

reasonably relied upon by experts in the particular field” in forming such an opinion.”). 12 0.S. §

2703.
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Any basis for Mr. Parrett’s opinions was not tested by the trial court. His testimony was a
violation of Mr. Pavait’s Fifth Amendment rights as well as his right to a fair t_riﬁl. Becaﬁse appellate
counsel failed té'raﬁse thisissue, appeHate counsel were ineffective. Strickland v, Washington, 466
U.S. 668, 104 8. Ct. 2052, 80 L. Ed_.Zd 674 (1984), Evitts v. Lucey, 46§ U.S. 387, 105 S. Ct. 830,
83 L. Ed.2d 821 (1985), and Garrison v. State, 2004 OK CR 35, 103 P.3d 590. Mr. Pavatt’s case
should be reversed and remanded fof a new trial.

P. Appellate Coui;se] Failed to Raise the Issue that the Trial Court Should Have
Instructed the Jury on the Lesser Included Offense of Accessory after the Fact.

In defendani’s proposed jury instiictions filed o September-15;2003; trial tounsel asked
for ajuryinstructionon acceésory t6 murder, accessory after the fact of murder of aiding and abetting
in;structioh. (O.R. Vol. X at 1944-2013)(Tr. Vol. XIV Part B at 34-75;3477). The trial court denied
. M. Pavait’s request committing reversible error in violation of Mr. Pavatt’s due process rights and-
right to fundamentally fair trial. This Court has held that “[t]he trial court has é, duty to instruct on
| all lesser-included or lesser-related offenses which are supp ortedby the evidence. . Glossip v. State,
2001 OK CR 21,29 P.3d 597, 603-04. The question is “whether the evidence might allow a jury to
acquit the defendant of the greater offense and convict him of the lesser,” Harris v, Stafe, 2004 OK
| CR 1, 84 P.3d 731, 750. See Beck v. Alabama, 447 U.S. 625, 100 S.Ct. 2382, 65 L.Ed.2d 392
(1980). In Mr. Pavatt’s case, the evidence most certainly would have allowed the jury to acquit on
the murder in t‘hé first degree and the conspifacy to comﬁu't murder charges. ACco;ding to Mr.
P’avatt;s daughter, Mr. Pavatt did not do the murder aﬁd was only assisting Brenda in leaving the
" country. (Tr. Vol. XI at 2951). There is no evidence connecting Mr. Pavatt 'difectly to Rob

Andrew’s murder. The jury should have been instructed on the lesser related ch_argés. Appeliate
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counsel failed to raise this issue in the direct appeal constituting ineffective assistance of appellate
counsel. Strickland v. Washington, 466 U.S. 668, 104 8. Ct. 2052, 80 L, Ed.2d 674 (1984), Evitts
v. Lucey, 469 U.S, 387, 105 S. Ct. 830, 83 I, Ed.2d 821 (1985), and G#rrison v. State, 2004 OK.
CR 35, 103 P.3d 590,
Q. Appellate Ceuns,ei Failed to Argne that the Trial Court Should Have Instructed the

Jury that the Aggravators Ifad to Outweigh the Mitigators Beyond a Reasonable Doubt

* Depriving Mr. Pavattofa Fair Sentencing Determination in Violation of the Oklahoma

Constitution and the Sixth, Eighth, and Fourteenth Amendments to the United

StatesConstitution.*®

In Oklahoma, a person convicted of capital murder has th¢ écntence determined by a jury, .
unless the right to a jury &igl is waived. 21 0.8.2001 § 701.10. Inorder for a death sentence to be
imposed, the jury must make thrée findings of fact: 1) the person must be fbuﬁd guilty of first (i‘eérce
murder beyond a reasq‘n'aiﬂe doulét; 2) atleast one aggrava_ting circuristance niu;t be found beyond
a r_easonable doubt; an& 3) the aggravating circumstance or circumstances must outweigh the
mitigating evidence presented at trial. 21 0.5.2001 § 701.11; See Grantv. State, 58 P.3d 783, 801
n. 1. (Okla. Crim. App. .2002) (Cha;ﬁei’, J. dissenting).

Juries in Oklahoma are inStri}qted, as was I;he jury in Mr. Pavatt’s case, the only fact in the

second stage that must be found beyond a reasonable doubt is whether the State has proved an

3 Trial counsel properly prcserved this error for appeal numerous tunes Trial counsel filed
a Motion Requesting a State Instruction that the Jury Must Unanimously Find
Aggravating Factors Qutweigh Mitigating Factors Beyond.a Reasonable Doubt before
Imposing a- Death Sentence. (O.R. Vol.VII at 1461-1464)(M.H. 8/8/03 at 68-69). In
addition, trial counsel filed a Motion to Declare Oklahoma Death Penalty Statutes
Unconstitutional under Apprendi v, New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L.
Ed. 2d 435 (2000) and Brief in Support. (O.R. Vol VII at 1444-1451)(M.H. 8/8/03 at 66).
Also, trial counse! filed Defendant’s Objection to Uniform Jary Instructions RE: The
Weighing of Aggravating Circumstances against Mitigation and Standard of Proof.
(O.R. Vol.VII at 1360-1362)(M.H. 8/8/03 at 35-36). ' ' ‘
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' aggravating circumstance. The jury in this case was given the following insfructions concerning ifs
sentencing authority:

Aggravating circumstances are those which increase the guilt or enormity of the

offense. In determining which sentence you may impose in this case, you may consider only

those aggravating circumstances set forth in these instructions.

Should you unanirmously find that one or more aggravating circumstances existed
beyond a reasonable doubt, you are authorized to consider imposing a sentence of death.

If you do not unanimously find beyond a reasonable doubt that one or more of the
aggravatmg circumstances existed, you are prohibited from considering the penalty of death.

Iin that event, the sentence must be imprisonment for life without the possibility of parole or
imprisonment for life with the possibility of parole.

(O.R. Vol XL at 2054; Instruction 7).

* If you unariimously find that one or more of the aggravating circumstances existed
beyond a reasonable doubt, the death penalty shall not be imposed unless you also
unanimously find that any such aggravating circumstance or circumstances outweigh the:
finding of one or more mitigating eircumstances. Even if you find that the aggravating
circumstance(s) outweigh(s) the mitigating circumstance(s), you may impese a sentence of
imprisonment for life with the possibility of parole or 1mpnsonment for lifc without the
possxbihty of parole.. ‘

(O.R. Vol XI at 2058‘; Instructioﬁ FL).

The jury was informed it had two critical facts to determine: 1) whether orie or mors of the
-ﬁggra{fating citcumstances exist, and 2) if one or more aggravating circumstances were found to
* exist, whether those outwéi_ghcd the mitigatfng circumstances. The jury was instructed that only the
first fact had to be found “beyond a reasonable doubt.” (O.R. Vol. XI at 2051; Instruction 4). The

failure to inform the jury the second critical fact had to likewise be found “beyond a reasonable

doubt” renders the resulting death sentences unconstitutional and unreliable in violation of the Sixth,
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Eighth, and Fourteenth Amendments. See Apprendiv. New Jersey, 53015, 466, 1208. Ct. 2348,'
147 L. Bd. 2d 435 (2000); Ring v. Arizona’, 536 U.S. 584, 122 8. Ct. 2428, 153 L. Ed. 2d 556
(2002).
In Jones v. United States, 526 U. S. 2?7, 119 S. Ct. 1215, 143 L. Ed. 2d 311 (1999), the
Supreme Court held "under the Due Process Clause of the Fifth Amendment and the notice and jury
7 tﬁal guarantees of the Sixth Amendment, any fact (other than prior conviction) that increases the
~maximum penalty for a crime must Be_: chatged in an indictment, submitted to a jury, and proveh
‘ ‘ﬁeyond a reasonable doubt." Id., 526 U.S. at 243, n. 6. 119 S. Ct. at 1224 n.6. In Apprendi, the
‘Supreme Court held *[tjhe Fourteenth Amendment commands the same answer [as Jones v. U.S.}
in this case involving a state statute.” Id., 530 U.S. at 4;76, 120 S.Ct. at 2355-; |
In Ring, the Supreme Court afﬁnné;d Jones and Apprendi and made the Constitutional

principles enunciated within applicable to capital cases. Ring, 536 UJ.S. at 607, 122 8. Ct. at2442

B (*“We see no reason to differeniiate capital cases from all others in this regard.”). In $o holding, the
‘Court reaffirmed, again, the principle that

[i]f a State makes an increaseina defendant’s authorized punishment contingent on

the finding of a fact, that fact - no mater how the State 1abels it - must be found by

a jury beyond a reasonable doubt.

Id., 536 U.S. at 602, 122 S. Ct. at 2439, Justice Scalia, in his concurring opinion, stated:

I beliove that the fundamental meaning of the jury-trial guarantee of the Sixth
Amendment is that all facts essential to imposition of the level of punishment that the
defendant receives - whether the statite calls them elements of the offense,

' sentencing factors, or Mary Jane - must be found by the jury beyond a reasonable
" doubt,

" 1d., 536 U.S. at 610, 122 S. Ct. at 2444,
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Because of the nature of Oklahorna’s capital sentencing scheme, Jones, Apprendi, and Ring
require the capital jury be instructed it must find the aggravating circumstances outweigh any
mitigating circumstances beyond a reasonable doubtbefore it may impose the punishment of death.”
Thie trial court’s failure to instruct the jury-in this manner violated Mr. Pavatt’s state and federal
constitutional righits. Because the jury’s critical factual detenninaﬁon of whether the aggravating
cirdumstances oﬁtweigh any mitigéting circumstances is just such a “fact that increases the Vpenal‘ty

for a crime beyond the prescribed statutory maximum.” Apprendl 530 U.S. at 490, 120 S, Ct. at
- 2362—63 The trial court’s instructions, which failed to define properly the requlred burden of proof
_ run afoul of the Sixth and Fourteenth Amendments.

In leahoma-, afteraj ux;y finds all the elements of first degree murder beyond a reasonable
‘doubt, the maximum punishment a defendant is éxpos’edto upona guiltyver‘dict is life imprisomnent_
:'with_o'ut parole. The minimum punishment is life imprisonment. This is made clear in the text of
21 0.8 § 701.11, which provides in part:

Unless at least one of the statutory aggravating circumstances enumerated in this act

© - issofound or if it is found that any such aggravating circumstance is outweighed by
the finding of one or more mitigating circumstances, the death penalty shall not be-

imposed. If the jury cannot, within a reasonable time, agree as to punishment, the
 judge shall dismiss the jury and impose a sentence of imprisonment for ife without

¥ TheUnited Statos Supreme Court reiterated its holdmg in Ring in Sattazahn v. Penusylvama, 537
1.8, 101,123 S.Ct. 732, 739, 154 L.Ed.2d 588 (2003),
{Wle held that aggravating circumstances that make a defendant eligible for the death
penalty operate as the functional equivalent of an element ofa greater offense. Id,, at -,
122 S.Ct. at 2443 (emphasis added). That is to say, for purposes of the Sixth Amendment's
jury-trial guarantee, the underlying offense of “murder" is a distinct, lesser included offense
of murder plus one or more aggravating circumstances: Whereas the former exposes a
defendant to a maximum penalty of life imprisonment, the latter increases the maximum
. permissible sentence to deattL Accordingly, we held that the Sixth Amendmentrequires that
a jury, and not.a judge, find the existence of any aggravating circumstances, and that they
be found, not by a mere preponderance of the evidence, but beyond 2 reasonable doubt. /d,,
at, 122 S.Ct. at 2442-2443 - (Internal quotations omitted),
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parole or imprisonment for life. |

The jury’s finding the elements of first degree murder have been proved beyond arcasonable
doubt does not authotize a death sentence under Oklahoma law. The death sentence is expressly
forbidden unless the jury makes two further, unanimous findings: 1) brie or more aégravating _factors;
and 2) the aggravating factors outweigh all mitigating factors.

The instructions given to the jury in this case bear wimess to the actual way in which
sentencing authqrity is conferred in capital cases. After the finding of ' guilt, the jury is instructed
it must find one or more aggravating factors before it is authorized to consider, not impose,
increasing the penalty to death. As the trial court instructed the jury in Instruction 7: “Should you
unanimously ﬁnd that one or more aggravating circumstances existed beyond a reasonable doubt,

' you are authorized to consider imposing a sentence of death...” (OR Vol. XI at 2059).

Instruction 11 further circumscribes the sentencing authority of the jury, proﬁibiting a

sentence of death unless fﬁe jury makes the farther finding: “If you uhaﬁimously find that one or

| mmore of the aggra_;rating circumstances existed beyond a reasonable doub, the death penalty shall not

‘be imposed unless you' also unanimously find that any such aggrayéting circumsiance or

circumstances outweigh the finding of one or more mitigating circumstances.” (O.R. Vol.XI at

© 2058). The cases of fhis‘ Court have also read the statutes to this éffect. In Paxton v. State, 867 P.2d

1309, 1322 (Okl. Cr. 1993), the Court stated, “only when the aggravating circumstances clearly
outweigh the mitigating may the death penalty be imposed.” |

| Thc-reasoniﬁg of Jangs,. Apprendi, and Ring demonstrate the trial court’s instructions failed

to comport with the Sixth Amendment’s requirement that “any fz_lct that increases the penalty for a

crime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a
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reasonable doubt.” Apprencii, 530'U.8. at 490, 120 S. Ct. at 2362-63; also Ring, 536 U.S. 602, 122
S. Ct. at 2439. The trial court’s instructions did require the jury to. find the alleged aggravating
c_;ircumstances only upon proof beyond a reasonable doubt. Yet the jury was not instructed the-
weighing determination, the most critical factual inquiry aﬁd the one whicil actually authorizes the
jury to return a verdict of death, must also be proved to its satisfaction beyond a reasonable doubt.
This omission is plain error of constitutional magnitude. Like other efrors denying a
defendént’s right to an instruction concerning the finding of the essential elements of an offense
beyond a reasonable doubt, the error infects the very structute iﬁ ‘which the capital sentencing
proceeds, and é;an never be harmless. Cage v. Louisiana, 498 U.S. 39, _1 11 8.Ct. 328,112 L. Ed.
- 2d 339 (1990); Sullivan v. Louisiana, 508 U.S. 275, 113 8.Ct. 2078, 124 L. Ed. 2d 182:(1993).
The jury’s decision whether the aggravating pircumstances 0utw¢igh mitigating
cirbﬁstances is clearly a finding of “fact” for purposes of the Constitutional rule announce.d in
'Ring. In the ciosing instrﬁcfion,_ the jurors were told; '. |
~ Inarriving at your determiﬁation as to what sentence is appropriate under the
law, you are authorized to consider only the evidence received here in open court

presented by the State and the defendant during guilt and the sentencing phase of this
proceeding. ' _

A

You determine the facts. The importance and worth of the evidenceis foryou

to decide.
dksk

(O.R. Vol. XI at 2061; Instruction 14). (emphasis added). The failure to instruct the jury properly
concerning the rigorous burden of proof therefore renders the death sentence imposed against Mr.

Pav_a_tt unconstitutional. The trial court’s error in its instructions resulted in a sentence which .

75

ATTACHMENT 1 Appendix 076

APPENDIX B 135a




violates Mr. Pavatt’s Sixth and Fourteenth Amendment rights recognized by the Supreme Court in
Ring, and further violates his right to due process of law and a fair and reIiablé capital sentencing
-' proceeding in violation of the Eighth Amendment.
For the reasons stated, counsel for Mr, Pavatt respectfully submits the death sentence
| imposed against Mr. Pavatt is unconstitutional. This Court should vacate the death sentence. The
Court could modify his sentences fo life imprisonment, or remand for a new sentencing
-determination with a properly instructed jury. |

R, Appellate Counsel Failed to Argue that Oklahoma’s Capital Trial Scheme Is
Structurally Defective.

7 _ Oklahoma’s capital trial scheme is structurally defective because the proce&ure for capital
cases in Oklahoma is arbitréry and capricious. The District Attorney alone decides whether a
defendant charged with murder in the first degree case is going_ to be subject to the death penalty.
The District Attorney charges either malice murder or felony murder, and then at some time prior
fo‘ trial, sometimes even after pre!iminarf hearing, the District Attorney files 'al'-]_l%ili of Particulars
Hsting the aggravating circumstanc,és. There is no judicial review of probable causé of aggraiyatﬂrs
- inacapital case. The decision to seek the death penalty is completely up to the Sta.te, The arbitrary
and capricious infliction of capital punishment violates the prohibition against cruei and uﬁusual
' pﬁnishﬁnent found in the Eightiy Amendment and violates the guarantee of due ];;rocess found in the
Fou_rteenthAmendment. Furman v, Georgia, 408 U.S. 238, 92 8.Ct. 2726, 33 L.Ed.2d 346 (1972).

Appellate counsel and trial counsel failed to argue that it is structural error not to have a

o0 Trial counsel did file Defendant’s Motion to Dismiss Bill of Particulars or, in the alternative,
remand to the Special Judge for a Preliminary Hearing on the Bill of Particulars.(O.R. Vol.
Vat 1314-1323)(M.H. 8/8/03 at 30-31).
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. probable cause defermination by a magistrate on aggravators alleged by the State. In Oklahioma,
every felony case is subjected to a magistrate determination ofprobable cause that the crime charged
l-.)y ;chc State was committed and that there is probable cause to believe the defendant committed said
crime. Okla. Const, Art. T, § 17. In a capital case in Oklahoma, a magistrate. must still determine
wilether tﬁe crime of first degree murder was committed and if there is probable cause to determine
that the deféndant charged comritted the murder, 22 0.8. §258. However, in ordef for the |
-. punishinent for murder in the first degree to be enhanced to the death penalty, no judicial finding of. |
p1-“obab_1e cause of an aggravator is réquir,ed. In the Bill of Particulars, the State merely alleges the
| aggraivatiqn, gives notice to the defensethata seﬁtence of death will be sought against thg defendant,
" and specifies what aggravators the State is alleging without specifying the evidence warranting the
- alleged _éggravators.’"
| ﬁecausé “death is different™ énd"beéause death is the ultimate peﬁalty, a probable cause.
_ d‘etenﬁination of the alleged aggravators should be réquired. The omission of a probable cﬁuse.
| . determination.of aggrévation is a structural defect in Oklahoma’s capital trial process. Pursuant to
Apprendi v. Ne‘w Jersey, 530 U.S. 466-, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000)‘ and Ring v.
‘ 'Al.:"i.;zona, 536'U.S. 584, 122 8. Ct. 2428, 153 L. Bd..2d 556 (2002), a-ggfgvating circumstances are
- elements of the off;énse of capital murder. As elements of a crime, aggravating circumstances are

'subject to the same notice and charging reQuirements as required by state law consistent with

a Defense counse! filed two Motions to Make Bill of Particulars More Definite and Certain (O.R.
Vol.Iat 90-91 and O.R. Vol. IFat 359-360),

4 Gregg v. Georgia, 428 U.S. 153, 188, 96 S.Ct. 2909, 49 L.Ed.2d 859 (1976).
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constitutional notice and due process guarantees, ag ﬁell as Fourth Amendment protections agaiﬁst
arrests and confinement without probable cause.

Becaﬁsc aggravating circumstance are elements of the offense of capital murder, due process
reqﬁires each element of the specific offense charged be stated plainly. A magistrate should .
.determine whether there is probable cause to support the aggrévators because the aggravators are
elements, “{A]n accusation which lacks any particular -factr'which the 1aw makes essential to the
7 punishment is ... no accusation within the requircments of the common Iaw, and it is no accusation

m reasor, 1 J. Bisﬁop-, Criminal Procedure 86§ 87; p. 55 (_Zd ed.r 1872).” Blakely v. Washiugton;
524 U.S. 296, 124 S.Ct. _25‘3 1, 2536, 159 L.Ed.2d 403 (2004). (Internal quotations omitted). .
| Oklahoma law forbids the prosecution of a felony by Information without having had a prelhnfnary.
exalnjqétion before an examining magistrat_e. Okla. anst. Art. 11§ 17. Thus, prosecution of murder
_ in the first degree with aggravation should also havg apreliminary hearing.. In addition, a bindoﬁer
order from an examining magistrate after finding probable'caqée upon _prelinﬁnary exaniination of
_ ef/id.enge adversarjally tested by defense counsel is the only way in whk,h the district courts are
.ve‘sted with juﬁsdiction m felony cases chérged by ]fnformation-, and yet, ihe same 18 not ﬁue for
—mu:rder in the first degree with aggravation. ﬁarper v. District Courtof Oklalioma County, 1971
 OK CR 182, 484 P.2d 891, 892; Si_ate v. Weese, 1981 OK CR 19, 625 P.2d 118. Such procedural
protections serve to provide ﬁotiqe to the défendant of what he rﬁust be prepared to defend against
) at tﬁal; as well as to provide a check on prosecutorial diseretion in ﬁlih’g charges. See Unit(_ad_State,s
| V. Cottoﬁ-, 535 USS. 625-, 122 8.Ct. 1781, 1786-87, 152 1.Ed.2d 860 (2002).
‘V Oklahoma ;deathr Vpcxllal'ty procedurgs violate the Fourth, Fifth, Sixfh, and Fourieenth

Amiendments of the United States Constitution protection against unreasonable detentions and
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guarantces of notice and due process, because they do not require ﬁ prélimina_ry hearing for
aggravating circumstances or properly confer juriscﬁction upon the district éourt with réspec—t to
aggravating circumstances. Oklahoma’s death penally trial and sentencing pmc.édures have never
required that the evidence in support of aggravating circumstances be subject to adversarial testing
| by a preliminary examination by a magistrate or that district court jurisdiction over aggravating
circumstance be dependen.t upon a bindover upon preliminary examination or finding of probable
© cause. See Nuckols v, State, 1984'OK CR 92, 690 P.2d 463, 469, Wilsen v. State, 1988 OK. CR.
111,756 P.2d 1240, Newsted v. State, 1986 OK CR82,720P.2d 734, 738-9, Brewer v, State,1982
OK CR 128,650P.2d 54,61;210.8. §§ 701‘. 10,701.12. No pre-{rial hearing concerning the validity
of the alleged aggravating circﬁmstances in Mr. Pavatt’s case was held. The United States Supreme
* Court made it clear in its recent cases of Jones v, ‘Uuited States, 5263, 85,227, 119 S Ct. 12—1:5, 143
| L. Bd. 2d 311 (1999), Appreﬁdi v. New Jersey, 530 U.8. 466, 120 S. Ct, 2348, 147 LEd 24435
(2000); Ring v, Arizona, 536 U.S. 584, 122 S. Ct. 2428, 153 L. Ed. 2d 556 (2002), ﬁn& Blakely v,
Washington, 524T7.8. 296, 124 8.Ct. 2531, 159 L. Ed.2d 403 (2004) that aggravating cir'cumsltan.ces
must be sﬁbjccted to the same procedural requirements of aﬂy eIemeﬁt in any charge. Theréfo_re,
cﬁﬁcemidg aggravation, the defendant Shogld have the formality of notice, a pretiminary examination
by magistrate, submission of the all of the elements of fact fo the jury, and the burden of proof
: Béyond- a reasoﬁab]e doubt on afl factual determinations, Pursuant to Oklahoma law, juries are
allowed to sentence a'defe'n'dant to death without the éggravators being adversarially tested by a
‘magistrate and in which the aggraVators never properly become the part of district court jurisdiction
and renders Oklahoma procedure as arbitrary and capricioﬁs. Furman v, Georgia,,#OS U.5. 238,

92 8.Ct. 2726, 33 L.Ed.2d 346 (1972),
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The omission of a probable cause determination of aggravation is a violatioﬁ o-f the due
“process rights of the defendant, in this case, Mr, Pavait, and therefore, the error is not harmless, Mr.

Pévatt should be granted a new trial ﬁith constitutionally adherent trial scheme,

S. Failure to Raise Issue that the Trial Court Committed Error During the Voir Dire
Process Violating Mr. Pavatt’s. Rights Under the Sixth, Eighth, and Fourteenth
Amendments of the United States Constitution and the Corresponding Provisions of
thg Oklahoma Constitution.” Appellate Counsel Ineffective for Failing to Raise Issue.
Twenty percent™ of the prospective jurors for Mr. Pavatt’s trial were excused because they

- said they could not impose death. These jurors were excused in violation of the princi]-ales. set forth
in ' Witherspoon v. Hinois,” Adams v. Texas,*® and Wainwright v. Wite."’

In Witherspoon v. Iilinois, 391 US. 510, 522, 88 S.Ct. 1770, 1777, 20 L. Ed.éd 776(1 963),
the United States Supreme Court held that a capital defendant's right under the Sixth and Fourtee_ﬁth
Amendment to an impartial jury prohibited the exclusion of venire members simply because they
voiced “general objections to the death penalty or expressed conscientious of religious seruples -
against its infliction.” According to Witherspoon, the exclusion of prospecﬁve jurors must be
limited to those who were irrevocably committed to vote against the death penalty regardless of the

facts and circumstances that might emerge in the course of the proceedings or to those whose views

A on the death penalty would prevent them from making an impartial decision as to guilt. Id. at 552,

# . Trial counsel filed a Motion to Prohibit Prosecution from Eicl_uding Potential Jurors who
Express Reservations Regarding the Death Penalty and Brief in Support. (O.R. Vol.VII at
1233-1237),

“ Thirteen of the sixty-four prospective jurors were excused.

4 391 U.8.510, 88 8. Ct, 1770, 20 L. Ed.2d 776 (1968).
4 448 'U.S. 38, 100 S.Ct. 2521, 65 L.Ed.2d 581 (1980).
7 469U.8, 412, 105 S.Ct. 844, 83 L. Ed.2d 841 (1985).
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n.21.
The Supreme Courtreexamined the Witherspoon standard in Wainwright v, Witt, 469 U.S.
412, 105 S.Ct. 844, 83 L.Ed.2d 841 (1985), and adopted the standard set forth in Adams v. Texas,
448 1.8, 38, 100 8.Ct. 2521, 65 L.Ed.2d 581 (1980). The relevant inquiry is “whether the jurer's
views could ‘prevent or substantially impair the performance of his duties as a juror in accordance
with his instructions and his oath.”” Wainwright, 469 U.S. at 424 (quoting Adams, 448 U.S, at 45).
In Mr. Pavatt’s case a number of jurors were improperly excused for cause in violation of
Wainwright. For example, the following exchange occurred between J udge Bragg and prospective
juro;: Nacoarato:
THE COURT: ~~ Ifyou should find the defendant guilty of murder in the first degree can you
~ congider all three of the legal punishments: Death, imprisonment for life
without the possibility of parole, and imprisonment for life, and impose the
one warranted by the law and the evidence?
PROSPECTIVE JUROR NACCARATO: Not in good conscience.
- THE COURT: - Okay. Well, letme ask you this, if yoﬁ found beyond a reasonable doubt that
the defendant was guilty of murder in the first degree and if under the
evidence, facts and circumstances of the case the law would permit you to
-consider a sentence of death, imprisonment for life without the possibility of -

parole and imprisonment for life, are your reservations abeut, and 'm
assuming you have reservations about what, sir?

' PROSPECTIVE JUROR NACCARATO: The death penalty.

" THE COURT: About the penalty of death so strong that regardless of the law, the facts and
' circumstances of the case, you would not impose the penalty of death?

PROSPECTIVE JUROR NACCARATO: I could ot
- THE COURT: Let me ask you once again, Let me make sure that I’'m understanding you.
You’re telling me that your reservations about the death penalty are so strong

that regardless of the law or any facts and circumstances of the case you
could not impose the death penalty?
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PROSPECTIVE JUROR NACCARATO: My moral and religious belief dogs not allow me to do
that.

Trial counsel objects to Mr, Naccarato’s excusal, .(Tr. Vol. I at 175-177). Twelve (12) other
prospective jurors were excused as well. Trial counsel objected to the excusals and was not
permitied a chance to rehabilitate any of these jurors. (Tr. Vol. at 182-184; 190-192; 198-199; 205-
- 207, 283-285)(Tr. Vol. I at 337-357; 363-365; 383-386; 484-489; 543-545; 592-594)(Tr. Vel. III
~ at 698-700).

The trial court automatically excused those jurors who asserted any type of reservation
concerning the imposition of the death ﬁenalty without allowing either questioning or rehabilitation
by defense counsel. Erroneous exclusion for cause of even one capital venire member cannot be
Jharmless error; as it undeﬁﬁines the basic constitutional requirement of an impartial adjudicator.
. Gray v, Mississipi)i, 481 U.8. 648, 668, 107 5.Ct. 2045, 2057, 95 L.Ed.2d 622 (1987). S_ee also,

| _Arizona v. Fulminante, 499 U.S. 279, 111 8. Ct. 1246, 113 1, Ed.2d 302 (199'1)_‘3.!.1(1 Golden v.
State, 2006 OK CR 2, 127 P.3d 1150, | - |

Appellate counsel failing to raise this constitutioﬁal crror was ineffective, Strick;anci- Y.
Washington, 466 U.S..668,104 S. Ct. 2052, 80 L, Bd.2d 674 (1984) Evitts v. Lucey, 469 U.S’.;38-7,
105 8. Ct. 830, 83 L. Ed.2d 821 (1985). Accordingly, Mr. Pavatt’s convictions should Ba reversed

and his case remanded for a new: trial.

) T. Failure to Raise Issue that Medical Examiner’s Investigator Acted 0uts1de of Statutory
Authorization.

Oklahoma Statute title 63°§ 941 states:

Upon recelpt ofnotice of death of any person which under this act is sub_]ect to investigation,
the medical examiner shall immediately conduct an investigation into the cause and manner
of death, and shall comply in detail with-the instructions of the Chief Medica] Examiner as.
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™

provided for in Section 939 of this title. He may have fingerprints and photographs taken. He

may take charge of any object or writing found on or near the body which he deems -

 npecessary for the purpose of establishing the cause arid/or manner of death,
(Emphasis added).

According | to Theresa Bunn, a crime scéne investigator for the Oklahoma City Police
Depgrtment, KevinRoland, an investigator for the Medical Examiner went inside the Andrew house
and éearched it. Rob Andrew was shot in the garage, not inside the house. His body remainedAinr
the garage. According to Ms. Bunn, Mr. Roland in his search of the house found some ins.uraﬁce
letters and turned them over to Ms. Bunn, T’hesé ‘létter's became State’s Exhibits 47 A, B, and C. (Tr.
~ Vol. IX at 2281-2285). An intact chain of custody for the insurance letters was not established for

the jury; and in addition, these leiter were irrolevant to Mr. Pavait’s guilt or innocence; See

| Proposition 2, sub—proposition E and K.
The Medical Examiner testified that Rob Andrew’s cause of death was listed as Shotguﬁ
wounds sind'r his manner of death was homicide. (Tr. Vol. X at 2435, 2460). The Medica}
- Examiner’s investigator looking inside the house at papers or inside the house for anything else for
thiat matfer is c]ea;ly outside the scope of statufory authorilz.ation - inside the house was nét “on or
néaf the body.” “The 'insm;ance letters™ had no‘thing to do with investiggti-ng the cause.of death ﬁi}r
‘the manner of death. A_iso, Brenda Andrew signed a waiver for her house to be searched by law
_ .Enforcemeﬁt, not the Medical Examiner. (State’s Exhibit 35). Mr. Roland exceeded his statﬁtory
ﬁuthmity. His conduct was a violation of due process énd anything seized by him should ha{re' beén
* suppressed. Trial counsel and apﬁeliate counsel were ineffective for failing to raise and argue thig
issué. Strickiand v. Washingt(;n, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed.2d 674 (1984) Eviﬁs

.v. Lucey, 469 U.S. 387, 105 S. Ct. 830, 83 L. Ed.2d 821 (1985). Mr. Pavatt’s case should be
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" reversed. He should receive a new tral.

i Failure of Direct Appeal Counsel to Perform the Professional Duty. Owed to Mr. Pavatt
under Prevailing Professional Norms and the Mandates of the Law.

Mr. Pavatt was denied effective assis.tance- of counsel when his appellate defénse counsel, -
Gloyd L. McCoy failed to perform the professional duty ov-v'ed to him under prevailing professional
~ norms and the mandates of the law. Mr. MeCoy oniy visited with his client once, or at ieast only
' askéd for permission fo visit with his client one time. Also, Mr. McCoy only sent mail to Mr Pavait
| . one time, (.Exh. 14, Appendix).” That was the extent of conﬁnunication between appellate counsel
" responsible for composing the brief in chief and the client.
In Mcérégor v. State, 1997 OK CR 10,953 P.id 332, cert. denied, 521 U.S, 1108, 117 8.
Ct. 2489, 138 L. Ed.2d 996 (1 9§7), this Court éstablished thaf ineffective assistance of appe]i’ate
- counsel claims are properly before this Court only if this Court finds that if the alIegatié’ns are true
an_d. the performance of the appellate defense ;:6Unsel would constitute the denial éf reasoné.bl’y
-éompetent assistﬁr_ice of counsel under prevaili_ng ;ﬁmfessional norms, such as in this case. Mr.
Pf;.{fat.t’srappéllate,counscl‘-s performarice ‘céustituted denial of reasonably competent assistance of
: c'ounsél under prevai-ling professional nior.ms.: | |
| Rule 1.1 of the Rules of Professional Conduct gives guidance as to what professional norms
are: |
| A lawyer shall provide cémpetent representation to a client, Competeﬁt representation
requires the legal knowledge, skill, thoroughness, aind preparation reasonably necessary
for the representation. (Emphasis added).”
.In addition, the connnénts to Rui‘.;:s of Professiona) Conduct Rule 3.1 indicate that an advocate has

i a legal duty to use legal procedure for the benefit of the client’s cause.
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In 1997, this Court changed death penalty appeﬁls in Oklahoma with its interpretation of the
Oklahoma Posthonvicﬁon statute® in the case of Walker v, State, 1997 OK CR 3, 933 P.2d 327.
This interpretation had ramifications on not onlyin th;: post-conviction pro;:ess, but also in the direct
appeal procedure by adding additional duties to the traditional di-recf appeal. Direct appeal counsel
can no longer base the appellgte brief strictly on the record of the trial. The direct appeal attorney
must now fuily investigate all possible and conceivable claims. Failure to do so can result in the
default of merltonous issues tradltmnally raised in post—conthlon However, in this case Mr.
Pavatt’s direct appeaI counsel failed to fulfill his duty by failing to conduct an mvestlgatlon and
merelyprepanng a“record” appeal. The comments to the Rules of Professional Conduct 1.1 include

the following:

'I‘homi:ghness and Preparation. Competent handling of a. particular matter includes
inquiry into and analysis of the factual and legal elements of the problem, and use of methods’
" and procedures meeting the standards of competent practitioners, It also includes adequate
preparauon The required attention and preparatlon are determmed in part by what is at

stake..,

In this case, a case 1ﬁvo]ﬁng the very life of Petitioner, it can be said that there is no greater

: stake than an mdmdual slife. Therefore, it would seem that the requlred preparation would be quite
gh.‘” However,-accordmg to Mr: Amett, triat counsel and app;ellate gouqsel for Mr. Pavatt, Mr.
‘McCoy ﬁas responsible for preparati_on, writing, and filing of Mr. Pavatt’s diteet appeal. Although
- Mr.-Ameit’s name appears on Mr. Pavatt’s direct appeal brief, his respons;bmtles were llrmted {o

ﬁndlng an experienced appe]]ate attomey Once Mr. McCoy was retained to.do Mr, Pavatt’s appeal,

48 Okda, Stat, tit. 22 § 1080, ef seq.

i Mr. McCoy’s brief in chicf is evidence of Mr. McCoy’s lack of thoroughness and prcparatmn see
‘ Propomtlon 2, sub-proposmon A in this application.
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Mr. Amett’s role in the direct appeal process was limited to monitoring. Mr. Armnett tried to
communicate with Mr MecCoy, but he had extreme difficulty in c;,ontacting MI' McCoy. And
although Mr. Amett visited with Mr. Pavatt on a regular basis before aﬁd after the direct appeal brief

| in chief was filed, any information that Mr Pavatt imparted to Mr. Arnett fc;r the direct appeal was
ofno ben;ﬂt to Mr. Pavatt case, because Mr. Arnett’s communication with M. McCoy was virtually
neglighble. (Exh. 3, Appendix). Mr. Gloyd McCoy met Mr, Pavatt in person one time. (Exh. 14,
Appendix). Therefore, any discussion, strategy, investigation, or aﬁything for that matter that was
communicated between Mr. Pavatt and Mr. Amett was lost and to no avail, becéuéf_: Mr. McCoy
would not communicate with either Mr. Pavatt or Mr, Amett. (Exh. 3, Appendix).

As aresult of appellate counsel’s failure to perform the professional duty owed to Mr. Pavait
under pfevailing professional norms, Mr. Pavatireceived iﬁeffeoﬁve- assis#ance dfappe]late coupsel.
Strickdand v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1 984). Evitts v. Lucey,
4691.5. 387,105 S. Ct. 830, 83 L. Bd.2d 821 (1985). Garrison v. State, 2004 OK CR 35,103 P.3d
590, Mr. Pavait respectfully requests a new trial or a new sentencing tri_al.- |
V. Mr. Pavatt’s Constitutional Right to a COmpetent | Tribunal Was CﬁmprOmised'

Because the Judge Presiding over the Trial Was-Impaired by Iﬂness Appellate

Counsel failed to Raise this Issue. _

‘A The Honorable Susan Bragg passed away July 17, 2005 from ca_ncér. (Exh. 15, Appendix).
She wés initialiy diagnosed with lung cancer in 2003, cither right before or during Mr. Pavatt’s trial.
(See Exhs. 3 and 16, Appendix S According to Mr. Amett, both counsel for the State and for the

-defense informally requested that Judge Bragg continue the trial and attend to her personal situation

30 Mr. Armett believes this occuired before the trial commenced. Ms, Fisher belicves Judge
Bragg received the diagnosis during the trial.
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and health.‘ However, Judge Bragg declined to continue the Mr. Pavaft’s trial.

While Judge Bragg’s illness may not have required her disqualification under Cannon 3 of
the Code of Judicial Conduet, the circumstances more than likely rendercd her impaired, evenifonly
subconsciously, during the trial. Understandably, the news of being diagnosed with cancer would
be distracting to anyone. The circuuﬁstances of the {rial in_dicate there were times she was not able
{0 bay full attentipn tothe proceedingé. This impairmeﬁt could have caused the judge to be léss than
| completely impartial and ﬁmy mentally competent, as required by due process.

‘Jﬁdge Bragg could _havc continued the trial, as requested by the parties, or even declared a
_mistrial to allow the case to be reassigned to another judge. The declaration of a mistrial would not

have created double jeopardy concerns for Mr. Pavatt since it would have been for maxﬁfest

- ‘necessity. See U.S.v. Lunch, 598 F.2d 132, 135 (D.C. 1978) (“illness of jﬁdge is an exigency which

- may support the declaration of a mistrial and a finding of manifest necessity, thus allowing retrial.””); -
Common\;vealth v. Robson, 337 A.2d 573, 621-22 (Penn. 1975); rAll'en v. State, 165 P. 745 7
(OKLCr. 1917). |

"The Supreme Court has recognized that the due process clause requires a fair {rial iri a fair
. tribﬁhal. Bracy v. Gramley, 520 U.S, 899, 117 S. Cf. 1793, 138 L. Ed.2d 97 (1997). “[A]
defendant has a right to ‘a ‘triblrmai both impartial and ﬁentaliy competent to afford a hearing.””
Tanner v. United States, 483 U.S. 107, 126, 107 S. Ct. 2739, 275 1,97 L.Ed.2d 90 (1987), quoting
Jordan v, Massachusetts, 225 U.S. 167, 176, 328.Ct. 65 1,652, 56 L. Bd. 1038 (1912). The Ninth
Circuit has recognized that a trial before “a mentally incompetent judge would be so fundaméntélly
‘unfair as to violate federal due process ﬁuder the Constitution.” Summerlin v, Stewart, 267 ?.Bd

. 926, 950 (9" Cir. 2001), op n withdrawn 281 F.3d 836 (9" Cir. 2002). An impartial judge is
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essential to due process. See Republican P.;c;rty of Minnegota v. White, 536 U.S. 765, 776, 122
 S.Ct 2528, 153 LBd.2d (2002). | |

This is a structural error which affected the entire triai; therefore, prejudice need hot be
demonstrated. Arizonav. Fulﬁinante, 4991J.58. 279, 309-10, 1 118S.Ct 1246, 1265,113 L. Bd.2d
302 (1990) (structural errors are “defects in the consfitution of the trial mechanism, which defy
a.ﬁaly‘sis by ‘harmless-error” standards, The entire conduct of the trial from beginning to end is
obviously affected by . . . the presence on the bench of a judge who is not impartial.”); see also
Tumey v. Ohio, 273 U.8.510, 535, 47 S. Ct. 437, 445, 71 L. Ed.2d 749 (1927) (“No matter what
the evidence was against him, [the defendant] had the right to havean impartial judge.”). “Structural
errors, which defy harmless error standards, are those d'eﬁcits_in. the tﬁal itself which affeet the
. framework in which the trial proceeds.” Gelden v. State, 2006 OK CR 2, 127 P.3d 1150, 1154
(citing Arizona v. Fulminante), 1116 impairment of Judge Bragg affected the entire framework of
the .trial. | |

I this Court finds this is not structural error, then there are numerous examples as shown
above in the record th;t demonstrate Judge Bragg was not able to pay full attention to the
proceedings because of her iflness.

Appellate counsel failed to raise this issue on direct apptcal-. Counsel’s failure to raise this
iséue renders his performance deficient. This issue also involves facts -c)utside the record. Appellate
counsel’s failure to investigate the issue fully and then raise this meritorious claim renders his
pérfonnance deficient for which Mr, Pavatt has been prejudiced. Mann v. State, 856 P.2d‘§92, 994
(OkLCr. 1993) (“[F} ailure to raise an issue warranting reversal, modiﬁcation of sentence, or remand

for resentencing may well prove counsel was ineffective.”). This issue warrants relief, therefore, this
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Court should not ﬁn(i this issue procedurally barted and should address thé same on the merits. See
Stricklaﬁd v. Washington, 466 U.S. 668, 104 S. Ct. 2052; 80 L. Ed.2d '674‘ (1984); Cargle v.
Mullin, 317 F.3d 1196, 1202 (10" Cir, 2003). Th-is issue is properly before this Court and warrants
post conviction relief. If this Court finds there are unresolved issues of fact, then the matter should
be remanded to the district court for an'evidentiary hearing. Counsel h_aAve demonstrated by clear and
gonvincing evidence that error has occurred.

This Court should grant post conviction relief by reversing the 'conviction'aud sentence and
remanding for a new trial.

W,  Appellate Ceunse! Were Ineffective Because a Briefing Deadline Set by this Court Was
Missed, ' ,

In the direct appeal, the State of Oklahoma timely filed ﬂ]e'ir brief on May 31, 2005.
Agcording to Rule 9.3(C) “A reply brief may be ﬁi@d by the appellant within h&enty (20) days of
the filing of the appelleé’s- bﬁef in chief.” Therefore, the reply brief was due June 20, 2005,

‘ Appeitat’e' counsel submitted amotion for an extension of time two (2)-aﬂe'r tﬁé réply was due. The
chief of the Capital Post-Coantlon Division at the Oklahoma Indigent Defense System had to

' remind Mr McCoy to-do the reply brief. (Exh. 17, Appendlx) The reply brief Itself was nine (9)
pages’® (mcludmg the Certificate of Service page) and most of it was.mmply Mr McCoy reurging
the arguments in the appellant’s bnef in chief and not counterargumg the State 5 arguments.

Although it can be argued that Mr McCoy s missing the reply brief deadlme was not per se
_ brejudlmal to Mr. Pavait’s direct appeal because this Court granted his untimely extension request,

when viewed in light of the numerous. errors in Mr. McCoy’s ‘brief in chief, his unpersuasive

. “The reply brief shall only respond to the appellee’s brief in chief, and is limited to twenty (20}
pages in length,” Court of Criminal Appeals Rule 9.3(C).
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arguments, and the omission of meritorious arguments, Mr. Pavatt was deprived of effective
appellate representation in violation of Strickland v. Washington, 466 U.S. 668, 104 8. Ct. 2052,
80 L. Bd.2d 674 (1984). Mr. Pavatt respectfully asks for a new trial or in the alternative a ne-w
sentencing hearing.

X.  Conclusion.

Mr. Pavait was denied the effective assistance of trial counsel and of appellate as shown by
 the numerous due process errors. Strickland v. Washington, 466 U.S. 668, 104 S: Ct. 2052, 0L,
Ed.2d 674 (1984), Evitts v. Lucey, 469 U.S. 387, 105 S. Ct. 830, 83 L. Ed.2d 821 (1985), and
Garrison v. State, 2004 OK CR 35, 103 P.3d 590. The enumerated errors discqsséd aboveis Sy
no: Iﬁeans all of the errors that were committed. Other errors were committgd; lbut due to time
constraints, page limit ccnstra;ints, and man power constraints, post-conviction ébunsel could not

raise every issue, Counsel respectfully requests.a new trial, a new sentencing trial,-or a modification

" . of Mr. Pavait’s sentence,

~ PROPOSITION THREE
 THE CUMULATIVE IMPACT OF ERRORS IDENTIFIED ON DIRECT APPEAL AND
POST-CONVICTION PROCEEDINGS RENDERED THE PRO CEEDING RESULTING IN
THE DEATH SENTENCE ARBITRARY, CAPRICIOUS, AND UNRELIABLE. THE
DEATH SENTENCE IN THIS CASE CONSTITUTES CRUEL AND UNUSUAL
PUNISHMENT AND A DENIAI, OF DUE PROCESS OFLAW AND MUST BE REVERSED
OR MODIFIED TO LIFE IMPRISONMENT OR LIFE WITHOUT PAROLE.

In United States v. Rivera, 900 F. 2d 1462 (10" Cir. 1990), the Tenth Circuit held the
cumulative effect of two or more individuaily harmless errors has the potential to prejudice a

defendant to the same extent as a single reversible error. Rivera, 900 F, 2d at 1469. See Walker

: v Engle, 703 F.2d 959, 96’3;-(6ﬂl Cir. 1983). _A valid death sentence must_.be free of any passion,
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prejudice or arbitrary factors that taint the reliability of the outcome. The decision to impose adeath
sentence must reflect a reasoned moral jud gmént as to the defendant’s actions and character in light
~ ofthe offense and the defendant’s background. Penry v. Lynaugh, 492 U.S. 302, 109 S.Ct, 2934,
106 L.Ed.2d 256 (1989).
Failure to adhere to these constitutional mandates at every stage of the capital sentencing and
- Teview process creates a risk that a death sentence will be based on considerations that are
coris'titutionaily impermissible and totally irrelevant to the offender and the crime. In order to
‘maintain the integrity of the criminal justice system and public confidence in the reliability of its
results, it is of vital importance that any decision to impose the death penalty be, and appéar to be;_
) based on reason rather than caprice or emotion. Garduer v. Florida, 430 U.S. 349, 97 8.Ct. 1197,
- 51 L.Ed.2d 393 (1977),
* [TThe penalty of death is qualitatively different from a sentence of imprisonment,
however long: Death, in its finality, differs moére from life imprisonment than a 100-
year prison term differs from one of only a year or two. Because of the qualitative
 difference, there is a corresponding difference in the need for reliability in the
- determination that death is the appropriate punishment in a specific case.
' Woodson v. North Carolina, 428 U.S. at 305,96 S.Ct at 2991, 49 L.Ed.2d 944 (1977).
According to the Tenth Circuit,
Cumulative error analysis is an extension of harmless error, see Rivera, 900 F.2d at
1469, and {the court should] coriduct the same inquiry as for individual error, id. at 1470,
 focusing on the underlying fairness of the trial, id. at 1469 (quoting Van Arsdall, 475 U.S.
at G681); see also United States v. Wood, 207 F.3d 1222, 1237 (10th Cir. 2000). [TThe
cumulative effect of two or more individually harmless errors has the potential to prejudice
a defendant to the same ‘extent as a single reversible error. Hooper, 314 F.3d at 1178;
(quotmg Duckett v. Mullin, 306 F.3d 982, 992 (10th Cir.2002), petition for cert. filed, (U.S.
Feb. 25, 2003) (No. 02-9257); see also Rivera, 900 F.2d at 1469. As in agsessing the

harmlessness of individual errors, therefore, this court evaluate[s] whether cumulative errors
were, harmiess by determining whether a crimindl defendant's. substantial rights were
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affected. Moore v. Reynolds, 153 F.3d 1086, 1113 (10th Cir.1998). A cumulative-error
analysis merely aggregates all the errors that individually have been found to be harmless,
and therefore not reversible, and it analyzes whether their cumulative effect on the outcome
of the trial is such that collectively they can no longer be determined to be harmless. Unless
an aggregate harmless determination can be made, collective error will mandate reversal, just
as surely as will individual error that cannot be considered harmless. Rivera, 900 F.2d at
1470; see Duckett, 306 F.3d at 992; Wlllmgham, 296 F.3dat 935. Darks v. Mullin, 323
F.3d 1001, 1018 (10th Cir. 2003) (Internal quotations omitted),
See also United States v. Teles, 297 F.3d 959, 972, 12.07 ('I'Oth Cir. 2002) {quotation omitted); see
United States v. Rivera, 900 F.2d 1462, 1470 (10th Cir.1990) (en banc), see Cargle v. Mullin, 317
F.3d 1196, 1206 -1207 (10™ Cir. 2003).
Also, in Cargle v. Mullin, 317 F.3d 1196, at 1200, the Court held
that prejudice may be cumulated among different kinds of .constitutional error, such as
ineffective assistance of counsel and prosecutorial misconduct.  We furtber conclude that
-prejudice may be cumulated among such. claims when those claims have been rejected
individually for failure to satisfy a prejudice component incorporated in the substantive
standard governing their constitutional assessment, Finally, we conclude that prejudice from
guilt-phase error may be cumulated with prejudice from penalty-phase etror.

- The Tenth Circuit reiterated this holding of Cargle v, _Mullin in Darks v. Mullin, 323F.3d
1001, 1018 (10¢h Cir., 2003), “In assessing cumulative errot, only first stage errors are relevant to
the conviction, but all errors are relevant to the sentence.” Therefore, even though gach instance of
error alone would not require roversal, some or all errors combmed may warrant reversal.

The ineffectiveness of trial anci appe]late counsel and the erTors enumerated by appellate
counsel and post-conviction counsel, denied Mr. Pavatt substantial statutory and constitutional
rights, His death sentencé was obtained in violation of the 'Sixth, Eighth, and Fourteenth

Amendments to the Federal Constitution and Article 2, §§ 7, 9, and 20 of the Oklahoma

Constitution.
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Mr. Pavatt should therefore be granted a new trial, or in the alternative, his death sentence

should be modified to life imprisonment or life imprisonment without parole.

PRAYER FOR RELIEF

Wherefore, Mr. Pavatt respectfully requests that this Court enter an order vadating the

conviction and death sentence and remand for a new trial or new sentencing. In the alternative, Mr.

Pavatt respectfully requests this Court to impose a sentence of life imprisonment or life

imprisonment without parole, or remand this case for a full and fair evidentiary hearing on the issues

presented. ™

Respectfully submitted,

Laura M. Arledge, OBA #15362

Wyndi Thomas-Hobbs, OBA #15858
Vicki Ruth Adams Wemeke, OBA #13441
Capital Post-Conviction Division
Oklahoma Indigent Defense System

P.C. Box 926

Norman, OK 73070

(405) 801:2770 -
larledge@oids.state.ok.us.

Attorneys for James Dwight Pavatt

52 Mr. Pavatt’s Appendix to the Original Post-Conviction Application, Seated Proposition, Motion
Reserving the Right to Supplement the Original Post-Conviction Application, Motion for Request
to File Oversized Application, Motion for Discovery, and the Motion for Bvidentiary Hearing, and
all attachments thereto, filed in this case contemporaneonsly with this original application, is hereby

incorporated by reference as if fully set forth.
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VERIFICATION OF COUNSEL FOR PETITIONER
I, Laura M. Arledge, state under penalty of perjury under the laws of Oklahoma that the

foregoing is true and correct.
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CERTIFICATE OF SERVICE
By my signature below, T certify that a copy of the foregoing was served on the Attomey

General of the State of Oklahoma by depositing a copy of the same with the Clerk of the Court of

Criminal Appeals this _17" . day of _April , 2006.

ura M. Arledge, OBA #15462
Capital Post-Conviction Division
Oklahoma Indigent Defense System
P.O. Box 926

Norman, OK 73070

{405) 801-2770

Attomey for James Dwight Pavatt

95 -
ATTACHMENT 1 ~ Appendix 096

APPENDIX B 155a




ATTACHMENT # 2

Opinion, Pavatt v. State, PCD-2004-25 (Okla. Crim. App., April 11, 2008)

“APCR Op.”
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IN THE COURT OF CRIMINAL APPEALS OF THE STATE OF OKLAHOMA

_ JAMES DWIGHT PAVATT, "NOT FOR PUBLICATION ,

Petitioner,
Case No, PCD-2004-25
i *
FILED

IN COURT OF CRIMINAL AFPERLS
STATE OF OKLAHOMA

OPINION DENYING APPLIGATION 11 7008

FOR POST-CONVICTIOR RELIEF AND RELATED MO‘I‘IO]@ER :

' MIGHAEIE 8. RICHIE
CLE

)
)
}
)
V. S }
THE STATE OF OKLAHOMA, )

)

Respondent

- C JOHNSON, VICE-PRESIDING JUDGE:
Petitioner, James Dwight Pavntt, was convicted by a jury in Oklahnma
County Dint'ric't Court, Case No. GF—2001—6189 nf First Degree Murd'er 21
0.S. 2001, § 701.7) {Count 1) and Consplracy to Commlt First. Degree Murdcr
{21 0.8. 2001 § 421) (Count 2). 'The jury -found the -emstence of two
" aggravating cnrcumstances and recommended a sentence of death on Count
1! Asto Count 2,_the jury recommended ten-years Jmpnsonment and a $5000
.finc The: tna] court sentenced accordingly on October 21, 2003. This Court |
- aiﬁrmcd Petltloners conwctlons and sentences on direct appeal Pavatt v
State, 2007 OK CR 19; 159 P.3d 272.3 Petitionor sought cemoran review by

the United States ASupreme Court, whxch was demed. Pavatt v. Oklahoma, _ -

1 The State alleged three aggravatmg circumestances in support of the death penaity on Count
1: (1) that the murder was especially heinous, atrocious, or cruel; {2) that the mutder was
. committed for remuneration or the promise of remuneration; and (3) that the defendant

- congtituted a contmumg threat to society. The Jury found the first and aecond cm:umstanoes

emsted

"2 The'record from Petitioner’s trial was received by this Court in May 2004, Petitioner's brief in .
chiefl was filed in January 2005, The State’s response brief was filed in May 20085, Petitioner
filed a reply brief int July 2005. Oral argument was héld in May 2006.
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US.._,__S.Ct.__, 2008 WL 425560,

Currently bef(')_re. the Court is._ Pétitit‘imer's: Original Application for Past-
Conviction relief, filed April 17, 2006, andf- several rel_-ated motions filed
s’imu.ltaneous'ly' therewith. Our review of Petitioner’s application is governed .
~ by the Post-fConﬁction Procedure Act, 22 O.S.Supp.ZOOfi, § 1080 et _éeq. The

Act provides appllcants with very hm:ted ‘grounds upon which to attack thexr
conwctlons Claxms which could have been raised on direct appeal, but were
not, are generally cons:dercd wmved ‘Claims which were rmsed and addressed
on direct appeal are barred. from being reht:gated by the doctrme of res
Judzcata Furthermore claims which are properl}.Ir raised in a post-conviction
apph_catmn may only afford relief if they “{s]upp‘ort a Canclusion either that the
- outcome of the’ tna] would have been different but for the errors or that the
defendant is factually inniocent.” 22 0.8, Supp. 2006 g 1089[0)

Pctluoners numerous cla:ms are gmuped into three propositions of
error. We address each proposition in farn. -

In _Propbsition.: 1, Petitioner claims that two pieces of evidence not
" mentioned in his direct ﬁppéal and an intervening ¢hange in the law, require
relief. The evidence consmts of testimony from two witnesses at the tnai of

Petmoners co-defendant, Brenda Andraw, whlch took piace after Petxtxoncr’s

3 Petmoncr s request to file an “oversize® apphcatmn {exceeding the page limit set forth in our

'Rules) is GRANTED. His request to file Proposition 2(G} under seal is DENIED, and the Clerk

of this Court is DIRECTED to unseal that portion of the application. See Pavatt 2007 OK CR

19 at 1 40 n. 10, 159 P:3d at 286 n. 10, His motion {filed April 17, 2006) requesting 30 days to

supplement his apphcatlon with additional matters, pendmg oral argument and other events in
- his direct appeal; is DISMISSED A8 MOOT.
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" trial but Béfore his direct appeal brief ‘was filed.* .‘At‘Pe.t.itioner’s trial, Herman |
Roggow tesﬁﬁed that he had kﬁovm Breﬁda Andrew since Shé was a child.
Roggow claimied that in November 2001, ab<.)_ut erl‘w'e_ek_ before the murder, he
saw An;irew, : her brother-in-law, andl énothcr ﬁnidentified man, carrying
fircarms, as 1f preparmg to engage in target pracnce, by the side of the road in

rural Garf' eld County. Pctltmner notes that subchuently, at Andrews trial,
Roggow, had .dlﬁiculty identifying Andrew gn the courh-oom. Thus, Petttwncr
claims, . Rogng‘s- testimony  at Pétiﬁoner's tnal was - suspect, and the

Aimﬁﬁcation. that Petitioner was the thifci, Unidqntiﬁéd person engaged in target
practice was _ﬁnféairly suggeéted to the jury. |

Conti‘axj to Petitione'r’s claim, 'Rog'gow-’si tesﬁr'r:ony‘-at Andrew’s trial in

* mid-2004 is not newly discovered evidence”; it was -available to direct appcal

counsel since the dlrect appeal brief was not filed untll Januazy 2005.

Because the evidence was discoverable through ;easqnable diligence, Petitioner

" must 'shc‘»w(i) that appellate cbunsei’s fa:lure io present it timély, dﬁﬁng the

pendency of the direct appeal, was profésai'onal_ly unrcasbn-able, and {2) that

fhe failure casts doﬁbf on the outcome of Petitioner’s appeal. Strickland v.
Washington, 466 U.S. 668, 104 S.CE. 2052, 80 L.Ed.2d 674 (1984); see also
Slaughter v, State, 1998 OK CR 63, 11 5-6, 969 P.2d 990, 993-94.

The thrust of Roggow‘s,téstimony was that he withessed Brenda Andrew,

not Petitioner, préparing to engage in target practice. Roggow did not kmow

- 4 Brenda Andrew and Petitioner were charged jointly with murdering Andrew’s husband and
" conspiring to do so. Andrew wag¢ also sentenced to death for the murder. Andrew v. State,

' 2007 OK CR 23, 164 P.3d 176,
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, Pctitiéher, and he never i_dentified Petitionér as Being in Andrew’s 'company'Qn
.the occasion in question. Any inference fhaf. Petitioner was present was of
course.possib.l'c-,_‘but not required to-‘support‘th_e State’s theory that Petitioner

~and Andrew coﬁcocfcd a plan to kdl Andrew’s husband, and that each did a

number of things to effect that ré’sult. Petitioner does not dispute that Roggow

was p_ersonally'fa'miliar with Andrew, having known her since she was a chi‘ld.

Nor does he take issue vﬁth Rbggow’s identification of Andrew’s brother-in-law

at the same encounter, or with the fact that shotgun shells found at that

location were consistent with the unusual gauge of shotgun used to kill

Andrew’s husband. Andrew’s trial was held aimbSt three years after Roggow
claimed to have seéen hex; from the roadway. This Court has no information as
" to what thd.of changes in physical abpcaranca An_c_irew might have undergone
during that time. Roggow was allowed to leave the witness stand, move closer.
" to Andrew and did, in fact, identify her at her ﬁ*iaj,—tﬁtﬁ no further dispute by
Andrew’s. defense counsel. ‘Fiha]ly, the State’s case by no means hinged on
| Roggow’s testimony. Any initial diiﬁplﬂ'ty‘ Roggow might have had identifyirig
Andréw at her trial is simply not material ex‘mugh;. to h.ave made any difference
in the _outcorﬁe of Appellant’s appeal. - | |
The seécond item of evidence Peﬁtionbr presents as "‘ncw]yA discovered” is
-the testimony of Bill Shadid at‘AndfeW’s tnal At Petitioner’s trial, David Head
testified about an altercation .hc had with co-defendant Andrew over work he
" performed at her hon;_e. Head testified that an unidentified man was present

during the altercation. Subsequently, at Ahdrew’s_ trial, one of Andrew’s

4
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" neighbors, Shadid, téétiﬁed that he was the man who witnessed the altercation
btatweén, Atxdrew and Head. Petitioner complains that, given Shadid’s
testimony ét Andrew’s ttial, ‘any | implication from Head’s testimony at
Peﬁﬁoncr’s trial, that Petitioner was the uni;jentiﬁed bystander, was unfair.
_Again; this evid-ence was discoverable by din_act appeal counsel, because
Andrew’s trial was held several m_onths‘be,fo_ré Pétitioner’s appeal brief was
" ﬁlcd_.- And _again, Petitioner is unable to meet the Strickland cﬁten‘a fof
ineffective gss;istance of appellatg cou-nééf. As Pe_tit.ioner concedes, Head did
not know the male bystander a:rid never pos‘itively identified him, Most
importantly, the identity of the bystander was ir'x;elevant, because he took no |
- part in the -stltercation-or the threat that Andrew made to Head. In fact, Head
_ testified at Pet:tmners tna] that the man attempted to quell the d:spute There
_ 1s no reasonable possibility that Shad1d £ testlmony would have changed the |
outcome of Petitioner’s trial or appeal. '
_ Finally, Petitioper asks this Court to ‘apply the new rule announced in
Andets_on 'u.. State, 2006 OK CR 6, 130 P.3d 273, to his case. Oklahoma law
provides that for certain enumeretted crimes, a defendant must serve at least’
85%: of -any séntténcc impoéed_‘bcfore béx:omitlg cﬁgit)le for any type of early -
release, In Anderson, this Court held that when a deféhdant is tried for a crime |
subject to the é5% Rule, the jurj{ must be giveh that information. The rule in
Anderson applied p:pspeétivel_y, and to any case pending on direct éppeal at
| the time Artder'sbn was announced. Carter v. .S‘tate,'2006 OK CR'42, 7 4, 147

P.3d 243, 2'44.A 'Peti‘t_ioncr’s case was pending on direct appeal at the time
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-Aﬁ’derson was cléc:ided.5 wae'w.fer, wé hgave made it clear that failufc to instruct
én the 85% Rule is not automatic gk‘ounds for ;'evcrsal in every case, Eizembér
'r o Staté, -20'07 OK CR 29, 1 73, 164 P.3d 208, 229, As tcAl Count 1, the jury in
Petitioner’s case had three punishment opﬁon_s ~ life with the possibility of
parole, life without the possibility of parole, and death. It chose the most
severe option, to which the ndtion of parole is irrelevant. We can confidently
éonciudc? fhaf, had the jury been instructed on the 85% Rule, that information.
“would not have affected ‘t'he verdict. ‘See Cole v. State, 2007 OK CR 27, g 65,
.1‘64-P‘.,3H 1089, 1102. Promsition 1 is denied. ._ '
| In. Propc’:siﬁon 2, Petitioner attacks the pérfbnnance of his retained
counsel on. direct -al.)pea}. In approximately ’;wb dozen sub—arguments',_
Pcﬁﬁon‘cr reformulates or suppléments claims that _diréct- appeal 'couns;el did
.rréise,' and_gdﬁnces some new claims that chrcct appeal counsel did not raise.
’I‘h-e:ﬁ'rst_g;oup of ¢claims are not a‘ccorhpanied by newly—discovered facts or ncw

‘controlling case Vlaw. -They are ‘ﬂlclféfore_ barred by res Judicata,5  Post-

5 'This Coﬁrt_ cited Anderson in Petitiorier's direct appeal. 'Pavatt, 2007 OK CR 19, 130 n. 6,
159 P.3d at 283 n. 6. : oo ' .

" & The following claims are barred by res judicata: (B), alleging that appellate counsel fuiled. to
present all facts and law relevant to his argument concérning prospective juror’s comment on
- parole during voir dire; (C}, alleging that counsel failed to challenge Agent Stoner’s testimony
“cotnpletely, sufficiently, and adequately”; (D), faulting counsel for not continuing to present
evidence of media coverage after the change-of-venue hiearing and before trial; the record shows
that those who actually served on Petitioner's jury could be fair'and impartial {Paveatt, 2007 OK
CR 19 at' 11 17-18, 159 P.3d at 280}, (E} and (F), challenging the sufficiency of evidence
supporting Petitioner’s convictions; (G), alleging that counsel failed to argue “sufficiently and
adequatély” concerning alternative-suspect evidence; (H}, alleging that counsé! failed to
advance his prosécutorial misconduct claim “sufficiently®; {I), challenging the sufficiericy of
evidencé supporting the aggravating circumstances; (J), faulting scope of counsel's argument
concerning admission of a “live” photograph of the victim; see also Marquez-Burrola v. State,
2007 OK CR 14, 1 § 30-31, 157 P.3d 749, 760 {rejecting similar argument). '

6
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conviction méy not beruséd to reformulate or suéplement a claim thé_t was
made on direct appeal, Seé quwning‘b, State, 2006 OK CR 37, § 4, 144 P.3d
155, 157; Davis v. State, 2005 OK CR 21, { 17, 123 P.3d 243, 248. As for the
second group of claims, Petitioner has fa;'lcdl'to deinonst_ratc either {1) that
éppcllate _counsel’s performance was ‘proferssriohally unreasonable,” or,
' i@ssuming deficient - performance oﬁly for the sake of argument; _.(2) a:‘;y

outcome-determinative prejudice caused thereby.8 =

7 'In the following claims, Petitioner fails to show that appellate counsel’s performance was
professionally unreasonable: {K), faulting appellate counsel for not challenging the admissibility
of four pieces of evidence at trial; (i) the confession letter purportedly written by Petitioner
required no additional evidence of chain of custody, given the trial testimony and the fact that
it was a unique, non-fungible item; (i) a
.documernits found at the victim’s home was waived by trial counsels failure to object, and
Petitioner offers no information. to dispute the trial testimony on this issue: (iii} tria} testimony .
.concerning a bullet found by Petitioner’s daughter {includihg Petitioner's command that she
“throw it away”) was sufficient to establish its admissibility; (iv) as for the admissibility of
various tape-recorded conversations, see Andrew v. State, 2007 OK CR 23, 11 68-71, i64 P.ad
"at 194 (rejécting similar argument in co-defendant’s dircct. appeal); (L), regarding separation-of
jurors during deliberations to move their cars; the trial record confirma that trial defenae
counsel had no objection to this procedure; (N), faulting appellate counsel for not interviewing
two witnesses about - their testimony at co-defendant Andrew's trial (see discussion in
“Proposition. 1); {Q), faulting counsel for not challenging trial court’s instruction on assessiment
of aggrayating and mitigating: circumstances; see Wood 1. State, 2007 OK CR 17, 1 16, 158
P.3d 467, 475 (rejecting same argument); (R), faulting counsel for not alleging "struchiral®

 any. appellate challenge to introduction of insurance -

defects in Okiahoma's capital sentencing schemé; see Harris ¢ State, 2007 OK. CR 32,119, .

167 P.3d 438,445 (rejecting same argument); (S), faulting appellate counsel for not challenpging
trial court's excusal of certain- prospective jurors for.cause; record shows: that trial court
thorouglily inquired to detcrmine whether each panelist could iinpose the death penalty under
any circumstance, and trial defense counsel made only pro forma objections and did not offer
any reason for further inquiry; (V), faulting counsel for not claiming denial of fair tribunal due
to trid] judge’s illness; Petitioner’s claim is entirely ‘speculative and not supported by any
specific example of biss or impairment. ' : R

% In the following claims, Petitiorier fails to show that appellaté counsel’s alleged déficiencies
likely made a difference in the outcome of the appeal (A), alleging that coungel’s brief
conitained ¢itation and other editorial mistukes; Petitioner cannot show that any issues raised
were forfeited due to these mistakes; (M), alleging that counsel failed to raise a claim about
- certain allegedly hearsay statements at trial; 'see Andrew; 2007 OK CR 23, 17 26-35, 164 P.5d
at’ 188-190, rejecting similir argument in eco-defendant’s direct appeal, particularly given -
substantial cvidence of guilt; (0}, faulting counsel for not challenging testimony of handwriting
-expert; Petitiotier fails to cite any controlling authority which would require exclusion of this
evidence; (P), faulting counsel for not arguing that an instriiction on accessory after the fact
was appropriate; (T), alleging that medical examiner’s staff had no authority to seize-documents
from victim's home, even though victim's wife/ co-defendant consented to a search; (U},

7
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We have reviewed the fnatéﬁals pm_perly included with Petitioner’s .
| application, and conclude that they d(? not raise new matters which would

| require either an evidentiary hearing or ciiscpvery. 22 0.8.8upp.2006, §

1089(D)(3), (5); Rule 9.7(D), (E), Rules of the Oklahoma Court of Criminal

Appeals, 22 O.5. Ch. 18, App. (2008). .

Having 'fou'nd no grounds for relief in Petitioner’s current cl_a.izﬁs, we
'likcv_fise- reject his 'cumﬁlativc-error al.rgumentr m Proposition . 3. Fiil;laliy, we
c'an_no'tA say that t_h_e claims r_made " in Petitioner’s applicatiori and related
pleadings suggest either a miscarriage of justice or the substantial violation of
a constitutional or statutory right. Slaughter, 2005 0K CR 6, § 19, 108 P.3d at

1055; 20 0.5.2001, § 3001.1.

DEC!SION

Petitioner’s application for post-conviction relief, and requests for
evidentiary hearing and discovery, are DENIED. Pursuant to Rule
3.15, Rules of the Oklahoma Court of Criminal Appeals, Title 22,
Ch.18, App. (2008}, the MANDATE is ORDERED issued upon the

dehvcry and filing of this decision.

OPINION BY C. JOHNSON, V.P.J.
LUMPKIN, P.J.: CONCURS

CHAPEL, J.: CONCURS
A. JOHNSON, J.: CONCURS
LEWIS, J.: CONCURS
PA

auegmg that counsel d1d not communicate with Petitioner fnequently enough.- during the
pendéncy of the appeal (W), alleging that counsel filed a reply brief out of time (with leawe of

this Court),
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ATTACHMENT # 3

Second Application for Post Conviction Relief, Pavatt v. State, PCD-2009-777

“SAPCR”
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Lo FILED
IN L,'E_JUH{ OF CRIMINAL APPEALS
STATE OF oy AHORA

IN THE COURT OF CRIMINAL APPEALS " = 2 /003
THE STATE OF OKLAHOMA MICHAEL &, fycmype
CLERK T
JAMES DWIGHT PAVATT, ) Oklahoma Co. District Court
) Case No. CF-2001-6189
)
Petitioner, }
) Court of Criminal Appeals
) Direct Appeal Case No,
Vs, ) D-2003-1186
) T g e
STATE OF OKLAHOMA, ) ;
y ;
) Post Conviction Case No.
Respondent, )

COURT OF CRIMINAL APPEALS FORM 13.11A

SECOND APPLICATION FOR POST — CONVICTION RELIEF —
DEATH PENALTY CASE

PART A: PROCEDURAL HISTYORY

Petitioner, James Dwight Pavatt, through undersigned counsel, submits his application
for post-conviction relief under Section 1089 of Title 22 and Section 3001.1 of Title 20. This is
the second time an application for post-conviction relief has been filed.

The sentence from which relief is sought is:

Death.

Pursuant to Rule 9.7A(3)(d), 22 O.S. Ch. 18, App., a copy of the Judgment and Sentences and
Death Warrant entered by the District Court are filed herewith and attached to this Application ag
Exhibits A-B. Appendix of Exhibits to Second Application for Post-Conviction Relief.

1L Court in which sentence was rendered;

(a}  Oklahoma County District Court.
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(b}  Case Number: CF-2001-6189.
(¢)  Court of Criminal Appeals: Direct Appeal Case No. D-2003-1186.
Date of Sentence:  October 21, 2003.
Terms of Sentence: Death.
Name of Presiding Judge: Honorable Susan W, Bragg.
Is Petitioner currently in custody? Yes.
Where? Oklahoma State Penitentiary, H-unit.
Does Petitioner have criminal matters pending in other courts? No.
If so, where?
List charges:
Does Petitioner have sentences (capital or non-capital) to be served in other states or
jurisdiction? No. |
If so, where?
List convictions and sentences:
I CAPITAL OFFENSE INFORMATION
Petitioner was convicted of the following crime, for which a sentence of death was
imposed:
(a)  First Degree Murder, in violation of 21 O.S. § 701 J(Ch.
Aggravating factors alleged:
(a)  The State alleged:

1. The person committed the murder for remuneration or the promise of remuneration or

employed another to commit the murder for remuneration or the promise of
remuneration;

2. The murder was especially heinous, atrocious, or cruel;

it
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3. At the present time, there exists a probability that the defendant will commit criminal
acts of violence that would constitute a continuing threat to society.

(O.R. IV at 670-71).
Aggravating facters found:

(a)  The jury found two of the aggravating circumstances alleged by the State in the
Bill of Particulars, to wit:

1. The person committed the murder for remuneration or the promise of
remuneration or employed another to commit the murder for remuneration or the
promise of remuneration;

2. The murder was especially heinous, atrocious, or cruel,

(O.R. Vol. XI at 2062).

Mitigating factors listed in jury instructions:

The trial court gave instruction No. 10 to the jury which “lists” mitigating circumstances.

(O.R. Vol. X1 at 2057). The mitigation evidence instruction submitted to the jury was as

follows:

Evidence has been introduced as to the following mitigating circumstances:
the defendant did not have any significant history of prior criminal activity
the defendant is likely to be rehabilitated
the defendant’s age

In addition, you may decide that other mitigating circumstances exist, and if so, you
should consider those circumstances as well,

Was Victim Impact Evidence introduced at trial? Yes (X) No().
Check whether the finding of guilty was made:
After plea of guilty () After plea of not guilty (X).
If found guilty after plea of not guilty, check whether the finding was made by:
A jury (X) or A Judge without a jury ().

Was the sentence determined by (X) a jury, or () the trial judge?
fii
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0.

11.

12,

13.

.14,

15.

IL. NON-CAPITAL OFFENSE INFORMATION

Petitioner was convicted of the following offense(s) for which a sentence of less than
death was imposed (include a description of the sentence imposed for each offense).

Conspiracy to Commit Murder,
Mr. Pavatt received a sentence of ten (10) years and a $5000 fine.

Check whether the finding of guilty was made:
After plea of guilty () After a plea of not guilty (X)

If found guilty after plea of not guilty, check whether the finding was made by:

A jury (X), or A judge without a jury ().
III. CASE INFORMATION
Name and address of lawyer in trial court:

M. Michael Amett

3133 N.W. 63%

Oklahoma City, OK. 73116
(405) 767-0522

Names and addresses of all co-counsel in the trial court:
Justin Lowe

3133 N.W. 634

Oklahoma City, OK 73116

(405) 767-0522

Was lead counsel appointed by the court? Yes () No. (X).

Was the conviction appealed? Yes (X) No ().

To what court or courts?  Oklahoma Court of Criminal Appeals,

Date Brief In Chief filed:  January 31, 2005.
Date Response filed: May 31, 2005.
Date Reply Brief filed: July 20, 2005.

Date of Oral Argument: May 16, 2006,

Date of Petition for Rehearing (if appeal has been decided): N/A,
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16.

17,

18,

Has this case been remanded to the District Court for an evidentiary hearing on
direct appeal? Yes () No. (X).

If 50, what were the grounds for remand? N/A.
Is this petition filed subsequent to supplemental briefing after remand?

Yes () No () Not applicable (X).

A Name and address of lawyers for appeal?

Gloyd L. McCoy

5801 N, Broadway Ext., Ste. 101
Okiahoma City, OK 73118
{(405) 843-9909

M. Michael Arnett

3133 N.W. 63%

Oklahoma City, OK 73116
(405) 767-0522

Was an opinion written by the appellate court? Yes (X) No () Not applicable ().

If “yes”, give citations if published: Pavatt v. State, 159 P.3d 372 (Okla. Crim. App.
2007).

Was further review sought? Yes (X) No ().

If “yes”, state when relief was sought, the court in which relief was sought, the
nature of the claim(s) and the results:

A Petition for a Writ of Certiorari was filed in the United States Supreme Court
challenging this Court’s decision on direct review. The petition was denied on February
19,2008. Pavattv. Oklahoma, _U.S.__, 128 8.Ct. 1229 (2008).

Mr. Pavatt also petitioned this Court for post-conviction relief, raising the following
claims: (T) Newly discovered evidence and new law renders Mr. Pavait’s conviction and
sentence suspect and unreliable in violation of his due process right to a fundamentally
fair trial. As such, Mr. Pavatt must be granted a new trial; (II) Petitioner, Mr. Pavatt,
received ineffective assistance of appellate and trial counsel in violation of the Sixth,
Eighth, and Fourteenth Amendments and Article II, §§ 7, 9, and 20 of the Oklahoma
Constitution; and (II) The cumulative impact of errors identified on direct appeal and
post-conviction proceedings rendered the proceeding resulting in the death sentence
arbitrary, capricious, and unreliable. The death sentence in this case constitutes cruel and
unusual punishment and a denial of due process of law and must be reversed or modified

ATTACHMENT 3 Appendix 111

APPENDIX B 170a



to life imprisonment or life without parole. This Court denied the petition on April 11,
2008, in an unpublished opinion in Case No. PCD-2004-24, Mr. Pavatt's federal habeas
corpus petition was filed on April 1, 2009 and is currently pending in the U.S. District
Court for the Western District of Oklahoma, Case No. CIV-08-470-R.
PART B: GROUNDS FOR RELIEF
19.  Has a Motion for Discovery been filed with this application? Yes () No (X).
20.  Has a Motion for Evidentiary Hearing been filed with this application?Yes (Xj No().

21.  Have other motions been filed with this application or prior to the filing of this
application? Yes() No (X).

If yes, specify what motions have been filed:

22.  List propositions raised (list all sub-propositions).

PROPOSITION ONE
MR. PAVATT WAS DENIED THE RIGHT TO CONFRONTATION AND CROSS-
EXMANINATION IN VIOLATION OF THE SIXTH AMMENDMENT TO THE
UNITED STATES CONSTITUTION THROUGH PERVASIVE ADMISSION OF
HEARSAY EVIDENCE. MR. PAVATT WAS DENIED EFFECTIVE ASSITANCE OF
TRIAL, DIRECT-APPEAL, AND POST-CONVICTIONCOUNSEL FOR FAILURE TO
RAISE THE ISSUE,

PROPOSITION TWO

PROSECUTORIAL MISCONDUCT DENIED JAMES PAVATT A FAIR TRIAL AND
VIOLATED HIS FIFTH, SIXTH, AND FOURTEENTH AMENDMENT RIGHTS.

A. First Stage Victim Sympathy.
B. Use of Bullet Evidence,
C. Prosecution’s Fundamentally Inconsistent Evidence and Theories — The Confession
Letter
PROPOSITION THREE
'THE WRONGFUL ADMISSION AND DISPLAY, IN BOTH STAGES OF THE TRIAL,
OF GRUESOME CRIME SCENE PHOTOGRAPHS OF ROB ANDREW, JUXTAPOSED

WITH THE WRONGFUL ADMISSION, DURING BOTH STAGES OF THE TRIAL, OF
PHOTOGRAPHS AND A VIDEO RECORDING OF ROB ANDREW IN LIFE
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DEPRIVED MR. PAVATT OF A FAIR TRIAL IN VIOLATION OF THE EIGHTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION AND
INJECTED IMPROPER VICTIM IMPACT EVIDENCE INTO THE GUILT PHASE OF
THE TRIAL.
Al Gruesome Photographs.
B. The Photographs and Video Recording of Rob Andrew in Life.
C. Gruesome Photographs: Second Stage

PROPOSITION FOUR
FAILURE TO PROVIDE AN ADEQUATE INSTRUCTION THAT INFORMED THE
JURY THAT IT MUST FIND “CONSCIOUS PHYSICAL SUFFERING” AS A FACT
BEYOND A REASONABLE DOUBT BEFORE CONCLUDING THAT A MURDER
WAS “ESPECIALLY HEINOUS, ATROCIOUS, OR CRUEL” DEPRIVED THE
PETITIONER OF HIS SIXTH AMENDMENT RIGHT TO A FAIR TRIAL, HIS
EIGHTH AMENDMENT RIGHT TO A RELIABLE SENTENCING DETERMINATION,
AND HIS FOURTEENTH AMENDMENT RIGHT TO DUE PROCES OF LAW,

PROPOSITION FIVE
THE EIGHTH AND FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION ARE VIOLATED BY OKLAHOMA’S CONTINUED USE OF THE
FACIALLY VAGUE AGGRAVATING CIRCUMSTANCE THAT A MURDER IS:
ESPECIALLY HEINOUS, ATROCIOUS, OR CRUEL.

PROPOSITION SIX

MR. PAVATT WAS DENIED THE EFFECTIVE ASSISTANCE OF TRIAL, DIRECT
APPEAL, AND POST-CONVICTION COUNSEL IN VIOLATION OF THE SIXTH,
EIGHTH, AND FOURTEENTH AMENDMENTS OF THE UNITED STATES
CONSTITUTION.
A. Trial Counsel

B. Counsel Failed to Adequately Present Evidence that Mr. Pavatt did not Author the
“Confession Letter”.

C. Counsel failed to Adequately Challenge the State’s Forensic Case.
D. Counsel Failed to Object to the Admission of Live Photographs of Rob Andrew.

E. Trial Counsel failed to object to Prosecutorial Misconduct,

vii
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T, Failure to Conduct a meaningful Mitigation Investigation and failure to present a
meaningful Case for Life.

Direct Appeal Counsel.
Post-Conviction Counsel.
PART C: FACTS

STATEMENT OF THE FACTS OF THE CASE, INCLUDING REFERENCE TO
SUPPORTING DOCUMENTATION, RECORD, AND APPENDICES

1. CITATIONS TO THE RECORD
Pursuant to Rule 9.7(D)(1)(a) of the Rules of the Court of Criminal Appeals, effective

January 1, 1998, the record and transcripts in this case will be referred to using the following

abbreviations:
0.A.; the Original Application for Post-Conviction Relief, filed April 17, 2006.
O.R.: the thirteen (13) volumes of Original Record in Oklahoma County District
Court Case No. CF-2001-6189.
PH: the seven (7) volumes of transcripts of the preliminary hearing held June
5,7,10, 11, 12, July 9, 17, and 18, 2002.
Tr; the fifteen volumes of transcripts of the jury trial held August 25, 26, 27,

29, September 2, 3,4, 5, 8,9, 10, 11, 12, 15, and 16, 2003,

MH. date:  the transcripts of the motion hearings held April 16, 30, May 14 and 16,
2002; January 9 and 21, 2003; March 6, 2003; May 23, 2003; July 24,
2003; August 8, 2003; and August 25, 2003,

Andrew Tr.: the volumes of transcripts of the jury trial of Mr, Pavatt’s co-defendant,
Ms. Brenda Andrew held June 7-10, 14-18, 21-25, 28-30, July 1-2, 6-9,
and 12-15, 2002.!

Any additional record in this post-conviction proceeding, not otherwise mentioned above,

also consists of the “record on appeal” as defined by Rule 1.13(f), and the same shall be

! Counsel for Mr. Pavatt filed a Motion to Cross-Reference Mr. Pavait’s cage with his co-defendant, Ms. Andrew,
This Court granted the Motion to Cross-Reference on January 13, 2006. See Order Granting Motion to Cross
Reference Records, in Case No. PCD-2004-25,

viii
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considered to be incorporated herein by reference and by operation of the rule, References to the
Appendix of Exhibits In Support of the Application for Post-Conviction Relief will indicate the
exhibit number, followed by the notation “Appendix”, e.g., “Exh. 1, Appendix.”

2. INTRODUCTION

It was not reasonable to believe Mr. Pavatt could receive a fair trial in Oklahoma County
in August 2003. In the months, weeks, and days before Mr. Pavatt’s trial for First Degree
Murder, the jury pool was flooded with sensational reports about the investigation of Mr. Pavatt
and his co-defendant, Brenda Andrew, and Mr. Pavatt’s flight with her and her children to
Mexico after the homicide. In the days before the trial, the media reported Mr, Pavatt had written
a letter confessing to the crime. All potential jurors indicated they had seen the stories
concerning the case. Mr. Pavatt’s motion for change of venue was denied.

The State’s evidence at trial included testimonial and non-testimonial hearsay from
Robert Andrew, the victim of the homicide, and his “belief” that James Pavatt was out to kill
him. Rob Andrew’s family and friends were allowed to testify repeatedly concerning his nature
and character as a man. His life was presented through photographic evidence and a video
recording of his last hunting trip, narrated by his brother. The State’s evidence included the
opinion of an FBI agent tha£ Mr. Pavatt was guilty. The trial court excluded Mr. Pavatt’s
proffered defense evidence that someone else had written three letters confessing to the murder
for which Mr. Pavatt was on trial.

Defense counsel’s level of preparation, investigation, and basic knowledge of the rules of
evidence failed to meet the constitutional standards required by the United States Supreme Court
for effective assistance of counsel in a capital case. Mr. Pavatt’s trial counsel conducted no

meaningful second stage investigation, made no preparation for the punishment phase, and failed

ix
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to present compelling mitigating evidence on Mr. Pavatt’s behalf. Trial counsel served as co-
counsel on direct appeal, and many of these errors and omissions were perpetuated on direct
review.

A review of the record establishes Mr. Pavatt was denied a fundamentally fair trial, a
constitutionally sound sentencing hearing, and an effective direct appeal, and post-conviction
application. Absent prior counsels’ failures, a reasonable probability exists that Mr. Pavatt would
have been acquitted, convicted of a lesser included offense, or at a minimum would not have
been sentenced to death,

This is Mr, Pavatt’s Second Application for Post-Conviction Relief, The claims asserted
herein were discovered and developed by counsel appointed by the United States District Court
for the Western District of Oklahoma to pursue federal habeas corpus relief on Mr. Pavatt’s
behalf. During the record review, investigation, and preparation of Mr. Pavatt’s federal petition,
it became clear that these claims had not been adequately addressed in Mr. Pavatt’s direct appeal
or first application for post-conviction relief. The factual and legal bases for these claims were
completely unavailable to Mr. Pavatt, as a layman. They should have been discovered earlier by
trial, appellate, or post-conviction counsel, but were not. This failure stems from trial counsel’s
lack of experience and absolute failure to prepare and present a second stage defense, appellate
counsel’s complete ineffectiveness, and post-conviction counsel’s lack of resources and time o
provide meaningful assistance to Mr. Pavatt.

Eighth Amendment jurisprudence relating to capital proceedings requires that the
Oklahoma statutes and this Court’s rules assure “evenhanded, rational, and consistent imposition
of death sentences under law.” Jurek v. Texas, 428 U.S. 262, 276 (1976). These procedures must

operate “so as to minimize the risk of wholly arbitrary and capricious action,” “Capital
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proceedings [must] be policed at all stages by an especially vigilant concern for procedural
fairness and for the accuracy of fact-finding.” Monge v. California, 118 S.Ct. 2246, 2252 (1998),
citing Strickland, supra, at 704. (Brennan, J., concurring in part and dissenting in part). "[O]ur
duty to search for constitutional error with painstaking care is never more exacting than it is in a
capital case." Burger v. Kemp, 483 U.S. 776, 785,(1987); see also Kyles v. Whitley, 514 U.S,
419, & n. 1, (1995). When the Due Process interest is life itself, it “is almost uniquely
compelling.” Ake v. Oklahoma, 470 U.S. 68,77 (1985).

Under the facts and circumstances of this case counsel for Petitioner could not continue
the investigation and preparation of his Federal Habeas Petition for filing, and at the same time
prepare and file his Second Application for Post-Conviction Relief in this Court. Adding to this
difficulty, the factual bases for these new claims were discovered at different times and the
investigation concerning Mr. Pavatt continues. If Petitioner were to comply with this Court’s
Rule 9.7 (G)(3), he would have been required to file multiple applications when the factual basis
for claims was discovered, as this Court does not permit amendments to Applications for Post-
Conviction Relief. Gilbert v. State, 1998 OK CR 17, 955 P.2d 727 (1998). This application is
being filed as soon as possible after discovery and receipt of all supporting documentation
believed to be necessary to support the claims,

The State of Oklahoma has provided by statute that Petitioner Pavatt is entitled to Post-
Conviction review. By this Court’s statement in Manous v. State, 797 P.2d 1005 (Okl. Cr. 1990),
the procedural rules for this review must comport with Due Process and Equal Protection
principles. If Rules 9.7 (G) (2)and (3), are applied to ﬁrocedurally bar Petitioner’s claims, he will
be denied his “first right of appeal” on these compelling Constitutional issues in direct violation

of the principles of Bounds v. Smith, 430 U.S. 817, 822 (1977), Douglas v. California, 372 U.S.
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363 (9163) and Evitts v. Lucey, 469 U.S. 387 (1985). Should this Court determine Petitioner’s
claims are procedurally barred, they should nevertheless be reviewed on the merits because not
to do so would result in a fundamental miscarriage of justice. Valdez v. State, 2002 OK CR 20,
46 P.3d 703 (2002), citing this Court’s power of review under 20 O.S. 2001, § 3001-1.

An objective review of the record establishes that Mr. Pavatt was not sentenced to death
upon a valid finding of a constitutionally sufficient aggravating circumstance, but instead
because of the sensational nature of the case and an effective plea to the jury to decide the
punishment upon the basis of emotion. In order to provide a constitutionally valid ground for
imposition of the death penalty, an aggravating “circumstance must genuinely narrow the class
of persons eligible for the death penalty and must reasonably justify the imposition of a more
severe sentence on the defendant compared to others found guilty of murder”. Zant v. Stephens,
462 U.S. 862, 876 (1983).

In Mr. Pavatt’s case, the only evidentiary support for the aggravating circumstance that
the murder was especially heinous, atrocious, or cruel, was the possibility the victim suffered
physical pain prior to death as a result of two shotgun wounds, either of which would have been
fatal. This possibility exists in virtually every murder case in which some form of intentional
physical violence leads to the victim’s death. Unless we engage in legal and factual fiction, we
must acknowledge this possibility does nothing to narrow the class of death eligible defendants.
The death penalty must be reserved for those cases which are truly qualitatively different. Mr.
Pavatt’s case does not meet that description.

3. PROCEDURAL HISTORY
Brenda Andrew and James Pavatt were charged by Information in the District Court of

Oklahoma County, Case No. CF-2001-6189, with the First Degree Murder of Brenda Andrew’s
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husband, Rob Andrew, in violation of Okla. Stat. tit. 21, § 701.7, and Conspiracy to Commit the
Murder of Rob Andrew in violation of Okla. Stat. tit. 21, § 421, (O.R. Vol. 4 at 665-66). Ina
subsequently filed Bill of Particulars, the State alleged the following statutory aggravating
circumstances: (1) Mr. Pavatt committed the murder for remuneration or the promise of
remuneration or employed another to commit the murder for remuneration or the promise of
remuneration; (2) the murder was especially heinous, atrocious, or cruel; and (3) at the present
time, there exists a probability that Mr. Pavatt will commit criminal acts of violence that would
constitute a continuing threat to society. (O.R. Vol. 4 at 670-71).

Mr. Pavatt pled not guilty to the charges and requested a jury trial. Mr. Pavatt’s Motion
to Sever Defendants, (O.R. Vol. 5 at 815-19), was granted, and Mr. Pavatt’s trial was conducted
between August 25, 2003, and September 16, 2003, with the Honorable Susan W. Bragg
presiding. (O.R. Vol. 5 at 815-19). The jury found Mr. Pavatt guilty of both counts and
recommended he be sentenced to death on Count I and ten years on Count II. (Tr. Vol. 15 at
3793). (O.R. Vol. 11 at 2062-63). The jury rejected the continuing threat aggravating
circumstance, but found that the murder was committed for purposes of remuneration and that
the murder was especially heinous, atrocious, or cruel. (Tr. Vol. 15 at 3793-94). Cn October 21,
2003, the trial court entered formal judgment and sentence in accordance with the jury’s
recommendation and ordered the ten year sentence on Count II fo run consecutively to the
sentence on Count I. (Sentencing Tr. at 7-9); (O.R. Vol. 12 at 2249).

Mr. Pavatt appealed his copvictions and sentence of death to this Court. The Court
denied all grounds for relief and affirmed Mr. Pavatt’s convictions and sentences. Pavait v. State,

159 P.3d 272 (Okla. Crim. App. 2007).
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A Petition for a Writ of Certiorari was filed in the United States Supreme Court
challenging the state court decision, The certiorari petition was denied on February 19, 2008.
Pavatt v. Oklahoma, __ U.S. __, 128 8. Ct. 1229 (2008).

Mr. Pavatt also petitioned this Court for post-conviction relief. The Court denied the
petition on April 11, 2008, in an unpublished opinion in Case No, PCD-2004-25.

4. EVIDENCE PRESENTED AT TRIAL

A. First Stage Evidence

The State’s first witness was Mark Sinor, pastor of the North Pointe Baptist Church in
Oklahoma City. In early September, 2001, Mr. Sinor became aware of an improper relationship
between Brenda Andrew and Jim Pavatt during the time Brenda Andrew was marred to Rob
Andrew and.Jim Pavatt was married to Suk Hui Pavatt. (Tr. Vol. 5 at 1327-31). Jim Pavatt told
Mr. Sinor he intended to seek a divorce, but also said he would step down as a deacon for the
church, Id.

Mr. Sinor was good friends with Rob Andrew. Id. at 1331. People at the church were
concerned about Jim Pavatt’s relationship with Brenda Andrew, and Rob Andrew was concerned
Brenda was having an extra-marital affair. (Tr. Vol. 5 at 1331-32). In the fall of 2001, Rob and
Brenda Andrew were separated. Mr. Sinor testified that Rob Andrew telephoned him on one
occasion and stated he feared for his life because his brake lines had been cut. (Tr. Vol. § at
1334). Mr. Sinor testified that Rob Andrew spoke with him about Jim Pavatt failing to provide
paperwork on an insurance policy that Mr. Pavatt had written through Prudential for Rob and
Brenda Andrew prior to the separation. (Tr. Vol. § at 1340). On the day before he was killed,

Rob Andrew told Mr. Sinor he was fearful about going to his home. (Tr. Vol. 5 at 1340-41).

Xiv -
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Craig Box was a lawyer in Enid, Oklahoma, who had represented Rob Andrew’s family
for years. In September 2001, Rob Andrew asked Box to represent him in a divorce. (Tr. Vol. 7
at 1873). Rob did not want the divorce, but was distraught and wanted reconciliation. (Tr. Vol. 7
at 1874). The parties were able to agree upon a temporary custody order, visitation, and child
support, but there was a disagreement about the $800,000 life insurance policy with Prudential,
(Tr. Vol. 7 at 1878). Mr. Box testified that by the time a hearing was held, Mr. Andrew was
fearful for his life and wanted to make sure he could change the beneficiary on the policy. (Tr.
Vol. 7 at 1882). On October 26, 2001, Rob told Mr. Box he was distressed because his brake
lines had been cut. Jd. He said he believed Brenda Andrew and Jim Pavatt were trying to kill
him. X,

Norman Richard Nunley testified he had been good friends with Rob and Brenda
Andrew. (Tr. Vol. 5 at 1362-63). Begimning in 1997, Mr. Nunley had a romantic sexual
relationship with Brenda Andrew, which lasted for three to six months. (Tr. Vol. 5 at 1364-65).
Two weeks prior to November 20, 2001, the night Rob Andrew was killed, Brenda Andrew
stopped by Mr. Nunley’s home in Edmond. (Tr. Vol. 5 at 1368-69). Brenda Andrew told Mr,
Nunley she was upset because her children were with Rob Andrew that night. J4. She also
explained she was having a disagreement with Rob about the beneficiary of their insurance
policy. (Tr. Vol. 5 at 1370). According to Mr. Nunley, Brenda Andrew was upset about
temporary child support and not having the children for the Thanksgiving holiday. (Tr. Vol. 5 at
1373, 1376). The day after Rob Andrew was killed, Brenda telephoned Mr. Nunley and stated
she and Rob had been shot the previous night and that Rob was dead. Brenda said two masked

men came into the garage and shot her and Rob. (Tr. Vol. 5 at 1381-83).
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Brenda Andrew did not attend Rob Andrew’s funeral, and Mr. Nunley next heard from
Brenda on February 28, 2002. (Tr. Vol. 5 at 1303, 1305). Brenda said she wanted Mr. Nunley to
get in touch with her attorney because there was a written confession letter in her children’s
luggage that needed to be placed in the proper hand's..(Tr. Vol. 5 at 1386). Apparently, in order
to provide a motive, Brenda Andrew told Mr. Nunley that Jim Pavatt was irritated about Rob
Andrew and his attorney badgering Mr. Pavatt at his place of business about his failure to appear
in response to a subpoena in the Andrew’s divorce case. (Tr. Vol. 5 at 1386-89).

Ronald Stump testified he was familiar with Jim Pavatt, Rob Andrew, Brenda Andrew,
and Mike Sinor through his attendance at the North Pointe Baptist Church. Mr. Stump was good
friends with Rob Andrew and used to eat dinner with him and spend time with the Andrews after
church on Sundays. (Tr. Vol. 6 at 1527-31). On Qctober 26, 2001, Rob Andrew telephoned Mr.
Stump and said his brake lines had been cut, Later, Rob Andrew called and said his wife and kids
were in the Norman Regional Hospital. (Tr. Vol. 6 at 1541-44), Rob Andrew said he was scared,
and he feared for his life. On the day Rob Andrew was killed, he left a message for Mr. Stump
saying that he had been busy but was looking forward to picking up his kids for the weekend.
Rob Andrew expressed fear of Jim Pavatt and stated he was aftaid that Brenda had finally found
somebody who would kill kim. (Tr. Vol. 6 at 1580-82).

Detective Barry Niles of the Oklahoma City Police Department met with Rob Andrew on
November 19, 2001. Rob Andrew told Detective Niles that on the morning of QOctober 26, 2001,
he had backed out of his garage, but the brakes on his car did not feel right. He observed brake
fluid leaking from the brake lines and then called Bob Howard Nissan. (Tr. Vol. 7 at 1775-77).
Rob Andrew told Detective Niles he went to Brenda Andrew’s house to pick up the kids, but she

was not there, He then received a call on the phone at his office from a female telling him that
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Brenda Andrew was in Norman Regional Hospital having a breakdown. Rob Andrew told
Detective Niles he received two additional phone messages. The second message was from a
male caller telling Rob Andrew to travel to the Norman Regional Hospital. Rob Andrew told
Detective Niles that he had an $800,000 insurance policy, but that the beneficiary had been
changed and he felt threatened. (Tr. Vol. 7 at 1782). Rob Andrew told Detective Niles he
suspected Brenda was having an affair with Jim Pavatt, and he suspected Jim Pavatt might have
had something to do with the brake line incident. (Tr. Vol. 7 at 1784-86).

Detective Niles tried to determine who had placed the calls to Rob Andrew and spoke to
Janna Larsen, Jim Pavatt’s daughter, on December 4, 2001. Ms. Larsen told Detective Niles her
father had asked her to call Rob Andrew to tell him that Brenda was in Norman Regional
Hospital. Mr. Pavatt said he did not want to make the call himself because he did not think Rob
Andrew would believe him. Ms. Larsen placed the call. (Tr. Vol. 7 at 1795-96). Ms. Larsen told
Detective Niles that later Mr. Pavatt called back and asked her if she had made the call and then
asked her to have a male ﬁ-ierlld make a similar call. Ms. Larsen told Detective Niles she made a
second call to Rob Andrew’s office from the Conaco station nearby. (Tr. Vol. 7 at 1797).
Detective Niles testified that Janna Larsen identified her own voice and said the second voice
sounded like her father disguising his voice. Detective Niles tried to interview Brenda Andrew
and Jim Pavatt, but could not locate them. (Tr. Vol. 7 at 1798-1801).

Bill Andrew, Rob Andrew’s brother, testified Rob Andrew owned a shotgun. In the fall
of 2001, they were planning a hunting trip for quail over Thanksgiving weekend, and Rob hoped
to use his 16 gauge shotgun, Rob said Brenda would not let him retrieve it from the house. (Tr.

Vol. 7 at 1922-24).
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Bee Garrison lived two houses down from the Andrew home. On the night of November
20, 2001, Mr. Garrison was in the bedroom and heard a “boom and a scream and 2 boom and a
scream” at about 6;30 p.m. (Tr. Vol. 8 at 2095-99). The tape of the 911 call placed from 6112
Shaftsbury on November 20, 2001 at 6:20 in the evening, ending at 6:26 p.m., was admitted into
evidence as State’s Ex. 34. State’s Ex. 219, a live photograph of Robert Andrew was admitted
without objection. (Tr. Vol. 9 at 2150).

Sergeant Roger Frost of the Oklahoma City Police Department responded to the call at
6112 Shaftsbury at about 6:15 p.m. on November 20, 2001. There was a black Nissan in the
driveway with the door open and a red van in the garage. (Tr. Vol. 9 at 21 64-69). Sergeant Frost
observed a man on the floor of the garage with a shotgun wound to the chest and neck area.
Paramedics arrived three (3) or four (4) minutes later. Sergeant Warren tried to help the man on
the floor. He removed Brenda Andrew from the crime scene. He asked her who she had seen and
what they looked like. He took her to the curb, and the fire department provided first aid to her
arm. (Tr. Vol. 9 at 2171-75). Ms. Andrew said that around 3:30 in the afternoon she had picked
up the kids from school. Rob Andrew was supposed to pick them up at about 6:15 that evening,
(Tr. Vol. 9 at 2191). They were in the garage because the pilot light had gone out, and she asked
Rob to help her light it. (Tr. Vol. 9 at 2192), Ms. Andrew stated they were confronted by two
gunmen, all in bfack and wearing black ski masks. She said they only spoke six (6) or seven (7)
words, but she could not recall what they were. As the intruders came around the comer, Rob
Andrew turned and grabbed a sack of aluminum cans from the wall, but the men fired a shot.
(Tr. Vol. 9 at 2175-76). She did not indicate who shot her. She said that after the shots were
fired, the men ran out the garage door and went towards the back of the house towards the

drainage ditch. (Tr. Vol, 9 at 2178-79), Ms. Andrew said the men had grabbed Rob’s pants, but
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she did not know if they stole anything. After the shots were fired, she went to the kitchen and
telephoned 911. (Tr. Vol. 9 at 2194-97). Ms. Andrew received a gunshot wound in the back of
the arm which appeared to be a contact wound. (Tr. Vol. 9 at 2199-2200). Ms. Andrew related
most of these details to Sergeant Frost at the emergency room. (Tr. Vol. 9 at 2191), She was later
transported to the Balding residence where her children had been taken. During the entire course
of his interaction with Ms. Andrew, she never asked Sergeant Frost about the condition of her
husband. (Tr. Vol. 9 at 2205).

The assistant chief medical examiner for the State of Oklahoma, Dr. Jeffrey Gofton,
testified that he performed an autopsy on Rob Andrew’s body on November 21, 2001. Mr.
Andrew’s death occurred November 20, 2001, at 6:20 p.m. Mr. Andrew suffered a shotgun
wound to the left neck and a shotgun wound to the right chest. (Tr. Vol. 10 at 2432-34),

The cause of Mr. Andrew’s death was two gunshot wounds., Dr. Gofton couid not say
which wound occurred first, but both would have been lethal. Mr, Andrew could have sustained
life for several minutes, but it would have been less than ten. Mr. Andrew would have lost
consciousness prior to the time he died. Dr. Gofton could not say how long he would have
remained conscious after the gunshot wounds. It would have been a shorter period of time than
the few minutes it took him to die. Mr. Andrew suffered damage to his lung, the aorta, and his
liver, (Tr. Vol. 10 at 2434-59),

Because there were two shotgun wounds and separate injuries to different organs, Mr.
Andrew’s blood loss would have been guick. The more rapid the blood loss, the sooner the body
would have lost consciousness. Mr. Andrew would have lost consciousness in less than five

minutes, and he would have been going into shock, which would have shut down everything
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including messages to his brain. (Tr. Vol. 10 at 2461-62). It was possible Mr. Andrew was
conscious for less than a minute after he was shot. (Tr. Vol. 10 at 2465-66).

Roland Garrett, Homicide Detective for the Oklahoma City Police Departinent, became
aware that Brenda Andrew and Jim Pavatt had been arrested by the FBI trying to come back into
the United States from Mexico, Apparently, Mr. Pavatt and Brenda Andrew were traveling in a
Chevy Beretta owned by Suk Hui Pavatt. Brenda Andrew’s sister, Kim Bowlin, had taken
possession of the luggage left in the car on February 28, 2002. From the vehicle, police obtained
a Phillips Magnavox TV, VCR, a Ehild’s diary, and name change papers for Jim Pavatt,
including three birth certificates. (Tr. Vol. 11 at 2679-2771).

Janna Larsen, Jim Pavatt’s daughter, testified during the period from August to
November of 2001, Jim Pavatt borrowed her 1996 Green Plymouth Neon in order to go to
Brenda Andrew’s house. (Tr. Vol. 11 at 2851-52). During the same period of time, she saw Mr.
Pavatt with a revolver. He asked Janna if she wanted the gun because she had been
contempléting obtaining one. (Tr. Vol. 11 at 2853).

On November 20, 2001, when Janna Larsen got home from work, her car was gone. Mr.
Pavatt had a key. She tried to reach Mr. Pavatt on his cell phone but only obtained his voice mail.
She left a message and asked him to call. He did not return the call. (Tr. Vol. 11 at 2854-2855).
The next day, she learned Mr. Pavatt had left her a voice mail at work, He said he was going to
pick up her car and get it fixed, and he would talk to her later. He returned her car on November
21, 2001, but the car had not been fixed. Mr. Pavatt said that on the night of November 20, 2001,
he had been at Lake Thunderbird fishing. (Tr. Vol. 11 at 2858-59).

On November 21, 2001, the day after Rob Andrew’s death, Janna called Jim Pavatt and

left him a message. He called her right back and wanted to know if she wanted to go have
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breakfast. They agreed to have lunch. During lunch, they discussed the fact that Rob Andrew had
been murdered, and Jim Pavatt said he had been at Lake Thunderbird or Lake Draper getting
drunk and fishing, (Tr. Vol. 11 at 2860-63),

On the weekend after November 20, 2001, Janna Larsen found a bullet in the floorboard
of her car on the passénger side. She called Jim Pavatt and told him about it, and he told her to
throw it away and not tell anyone. (Tr. Vol. 11 at 2867). Ms. Larsen put the bullet in her purse
and gave it to the police on or about November 27, 2001, (Tr. Vol. 11 at 2869).

On November 24, 2001, Brenda Andrew was at Janna’s apartment with Mr. Pavatt.
Brenda asked Janna to place $25,000.00 from Brenda’s checking account into Janna’s account
and $10,000.00 into Jim Pavatt’s account. Janna agreed to do so, but ultimately did not. (Tr. Vol.
11 at 2882).

On November 25, 2001, Brenda Andrew came to Janna’s apartment in a red minivan.
She had Tricity and Parker and two dogs. The van was packed full of luggage. Brenda Andrew
kept telling Jim to hurry up or they would not get across the border in time. She said they were
going to Mexico. Brenda Andrew and Jim Pavatt left, with Mr. Pavatt driving his Ford F~150
pickup truck and Brenda driving the van. (Tr. Vol. 11 at 2889). Janna contacted the police on
November 27, 2001. She then began cooperating with the police and the FBI. About two weeks
later, Jim Pavatt called and asked Janna to send him money. She told Jim Pavatt her place of
work was recording her calls and asked him to telephone back on her cell phone. She actually
gave him an FBI agent’s cell phone number. (Tr. Vol. 11 at 2894-96). Mr. Pavatt told Janna he
needed $5,000.00 and also said that he was not guilty., (Tr. Vol. 11 at 2896-97).

Special Agent Kurt Stoner of the FBI became involved in the investigation of Brenda

Andrew and Jim Pavatt’s interstate flight to avoid prosecution in December 2001. (Tr. Vol. 12 at
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3036). He came into contact with Janna Larsen on December 4, 2001, and worked with her for
about two (2) months trying to locate Jim Pavatt in Mexico. Ms. Larsen would tell the FBI every
time she was contacted by Jim Pavatt. Most of the calls were a request for money. (Tr, Vol. 12 at
3041-50).

Agent Stoner was surprised that Janna Larsen had reinitiated contact with her father after
his arrest because for a period of time she was angry with him. Agent Stoner expressed the
opinion that Jim Pavatt was involved in the murder of Rob Andrew. Based upon his experience
in working with the FBI, he testified his opinion was “that he’s directly involved.” (Tr. Vol 12 at
3059-60). The defense motion for a mistrial was overruled, but the Jury was admonished to
disregard the opinion of Agent Stoner. (Tr. Vol. 12 at 3062-65).

Questioned document examiner David Parrett testified that he had been with the
Oklahoma County District Attorney’s office for three (3) years, Mr. Parrett examined State’s Ex.
222, which was the “confession letter” given to him by Mr. McCracken, a defense attorney
representing Brenda Andrew. Mr, Parrett read the letter, which was supposedly from Jim Pavatt
to Tricity Andrew, into the record. The letter stated that Jim Pavatt’s friend shot Rob Andrew
and that Jim Pavatt shot Brenda Andrew. The letter indicated Brenda had nothing to do with the
crime and was angry that he had taken this action. (Tr. Vol. 12 at 3241-43). Mr. Parrett
concluded tﬁat Jim Pavatt wrote the confession letter. (Tr. Vol, 12 at 3244). On cross-
examination, Mr. Parrett stated he could not tell whether the letter was composed by someone
else and that Mr, Pavatt had simply written it down. (Tr. Vol. 12 at 3342),

The defense’s effort to call Zjaiton Wood as a witness was denied. Mr. Wood had written
a lefter confessing to the murder of Rob Andrew. The Court quashed the defense subpoena. (Tr.

Vol. 13, Part B at 19-28). The defense’s effort to call the detention officers who heard Mr. Wood
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confess was also thwarted. The defense proffered that Officer Holisack and Ken Whiteburg had
written reports concerning the confession. The Court denied the defense’s motion to endorse
these witnesses. (Tr. Vol. 14, Part A). The jury returned verdicts of guilty on both counts. (Tr.
Vol. 14, Part B at 3617).

B. Second Stage Evidence

The State incorporated all the evidence from the first stage into the second stage of the
trial. (Tr. Vol. 15 at 3671).

In addition, E.R. Andrew testified that Rob Andrew was his son. Mr. Andrew described
the events of November 20, 2001, and conversations he had with his other son, Tom Andrew,
concerning a report on the 10:00 o’clock news that said someone had been shot on Shafisbury
Street. Finally, the family learned that Rob was dead. (Tr. Vol. 15 at 3677). Mr. Andrew
described attempting to get details from the police department and how eventually Brenda
Andrew claimed Rob Andrew’s body, but refused to let Rob be buried in Enid. He said that
thousands of mourners attended Rob’s funeral, but Brenda, Parker, and Tricity did not show up
for the service. He described the extemsive search and television newspaper reports and
interviews asking for the safe return of the children. (Tr. Vol. 15 at 367 8).

Mr. Andrew described how the children were found at the border on February 28, 2002,
and indicated they were in a state of panic upon seeing Mr. Andrew and his wif’e. They began to
chant “I want my mommy’s family.” The next day the children were taken to a medical doctor
and a psychiatrist. The psychiatrist determined the children had suffered severe trauma and some
sort of hypnotism programming, (Tr, Vol. 15 at 3678). The children were enrolled in 2 private
Christian schoo! because they had missed three (3) months of public school. Parker could not

read and was held back in the first grade, Mr Andrew described how he and his wife fook the
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children to school, dance lessons, cub scouts and doctor’s appointments. He was resolved to see
that those responsible for Rob Andrew’s death were convicted and punished and would never
walk free. (Tr. Vol 15 at 3679). —

Timothy Andrew testified that he was Rob Andrew’s brother, Their mother and father
had been married for fifty (50) years. Tim Andrew described how Rob Andrew had helped him
through difficult times, including the occasion when Tim Andrew’s twins had been bom
prematurely. According to Tim Andrew, Rob’s humor kept the family going. (Tr. Vol, 15 at
3680-83). After Brenda had kicked Rob out of the house, Tim stayed with Rob on the night of
November 6, 2001. The two of them took Parker and Tricity bowling, and Rob Andrew showed
Tim a house he wanted to purchase in order to be close to his kids. A week later, Rob called and
asked Tim to keep Tricity and Parker in the event something happened to Rob. On November 20,
2001, Tim learned his brother was dead. (Tr. Vol. 15 at 3684).

William Randall Andrew testified he was Rob Andrew’s oldest brother. He explained
that holidays were especially difficult for his family and that his parents struggle with doing
what’s best for Rob’s kids. (Tr. Vol. 15 at 3685-86). Thomas Wayne Andrew testified he was
Rob Andrew’s youngest brother. He sponsored a photograph of Rob, State’s Ex. 219, and then a
photograph of Jim Pavatt with Brenda Andrew and the Andrew children. (Tr. Vol. 15 at 3687).
(State’s Ex. 219, 195 respectively). Thomas Andrew testified his family could not sleep at night
and they cried every day. He attempted to tell Rob Andrew’s children about their father, but they
did not respond. (Tr. Vol. 15 at 3689).

For the defense, Willie Veteto testified that she was Jim Pavatt’s mother. Jim was a
gentle and kind child. He spent 18 years in the Air Force and received “awards and medals.” She

testified she did not believe Jim committed the crime and offered this as a reason to spare his
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life. (Tr. Vol. 15 at 3692-94).Debra Vaughn asked the jury to spare Jim’s life because she did not
believe he committed the crime. (Tr. Vol. 15 at 3695-97). Justin Studebaker testified he did not
believe he had committed the crime. (Tr. Vol. 15 at 3698-3704).

Norma Jean Zickefoose was a family friend of Jim Pavatt. She named her own son after
Jim, She asked the jury to spare Mr. Pavatt’s life because the Jim she knew would not be capable
of committing the crime. She said he did not deserve what he was getting. (Tr. Vol. 15 at 3716-
18).

Wade Veteto testified Jim Pavatt was his stepson. He married Jim’s mother after Jim’s
natural father, an Arkansas Highway Patrolman, had been killed by a bank robber. Mr. Veteto
testified Jim Pavatt was “a good kid.” Mr. Veteto said to the jury that “if there is any mercy in
your heart, please show it on my son. And if there ain’t, I'hope God will show mercy on you.”
(Tr. Vol. 15 at 3724).

In imposing a death sentence, the jury found the existence of the “heinous, atrocious, or
cruel” aggravating circumstance and the “person committed the murder for remuneration or the
promise of remuneration” aggravating circumstance. The jury rejected the continuing threat
aggravator. (Tr. Vol. 15 at 3793-3794), (O.R. Vol. 11 at 2062-63).

Additional facts will be discussed as necessary to the errors addressed, infia.
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PART D: PROPOSITIONS - ARGUMENTS AND AUTHORITIES

PROPOSITION ONI
MR. PAVATT WAS DENIED THE RIGHT TO CONFRONTATION AND CROSS-
EXAMINATION IN VIOLATION OF THE SIXTH AMENDMENT TO THE UNITED
STATES CONSTITUTION THROUGH PERVASIVE ADMISSION OF HEARSAY
EVIDENCE. MR, PAVATT WAS DENIED EFFECTIVE ASSISTANCE OF TRIAL,
DIRECT-APPEAL AND POST-CONVICTION COUNSEL FOR FAILURE TO RAISE
THE ISSUE.

Out of court statements attributed to Rob Andrew were admitted throughout the course of
the trial. When defense counsel objected “to the continuous hearsay about what he did and
where he went,” the Court ruled “. . . your objection is well taken but right now it’s overruled.”
(Tr. Vol. 6 at 1545-46). With the one exception noted above, trial counsel did not object
inadmissible hearsay. Hearsay admitted in violation of Mr. Pavatt’s rights can be summarized as
foltows:

1. Mark Sinor, the pastor at North Pointe Baptist Church, testified that Rob Andrew
telephoned him and said he feared for his life because his brake lines had been cut. (Tr. Vol. 5 at
1334), Mr. Sinor testified that Rob Andrew said Jim Pavatt had not been willing to provide Mr.
Andrew with the paperwork on his insurance policy. (Tr. Vol. 5 at 1340),

2. Richard Nunley testified that Brenda Andrew told him she had a disagreement
with Rob Andrew about who was the beneficiary of the insurance policy. (Tr. Vol. 5 at 1370).
Mr. Nunley was permitted to testify that Brenda Andrew was upset about child support and was
not happy about Rob Andrew having the children for the Thanksgiving hoh'day in 2001, (Tr. Vol,
5 at 1373-76).

3. James Higgins, who had an affair with Brenda Andrew, testified that Brenda
Andrew told him she stayed with Rob Andrew because of his money, Brenda Andrew told Mr,

Higgins she wished Rob Andrew was dead so that she could get the money and go on with her
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life. (Tr. Vol. 6 at 1469-70). Brenda Andrew told Mr, Higgins how much she hated Rob Andrew.
(Tr. Vol. 6 at 1473-74). Mr. Higgins also testified about a long conversation he had with Rob
Andrew about loving Brenda and wanting her back. (Tr. Vol. 6 at 1485_).

4, Ronald Stump testified about conversations with Rob Andrew in which Rob
Andrew stated he wanted to reconcile with Brenda Andrew and that he suspected Brenda
Andrew was having an affair with Jim Pavatt. (Tr. Vol. 6 at 1541). Mr. Stump testified the day
after Brenda kicked Rob Andrew out of the house, Rob said he was afraid that Brenda Andrew
had finally found someone that would kill him. He expressed fear of Jim Pavatt. (Tr. Vol. 6 at
1550). Mr. Stump testified Rob Andrew told him he owned a shotgun, which Brenda would not
give back to him. He said that he had spoken to Rob two or three times about the shotgun. Rob
Andrew wanted to get the shotgun, first so that no one would get hurt and then so that he could
go bird hunting. (Tr, Vol. 6 at 1554-55). Mr. Sﬁunp testified that Rob Andrew had said Jim
Pavatt told him that if he thought Brenda Andrew was tough, it would be even tougher to deal
with Jim Pavatt. (Tr, Vol. 6 at 1580),

5. Barbara Murcer-Green, one of Rob Andrew’s co-workers, testified that Rob
Andrew was fearful that James Pavatt was trying to kill him, (Tr. Vol. 6 at 1597).

6. Mary Anna Loper testified Brenda Andrew said she had been able to obtain
custody of the children, but Rob was going to be able to put his brother on the $800,000.00
insurance policy. She testified Brenda Andrew said she was “pissed.” (Tr. Vol. 6 at 1600-06).

7. Cynthia Balding testified that Brenda Andrew had told her Rob Andrew was
driving himself crazy trying to find out whete Brenda had hidden money. Brenda Andrew said
her friend Jim had helped her hide the money friom Rob Andrew. (Tr. Vol. 6 at 1612-14). Ms.

Balding testified Brenda Andrew told her she did not want Rob Andrew to have a relationship
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with his children, and on November 19, 2001, Brenda Andrew telephoned and said *“T hate him! [
hate him! I hate him!” (Tr. Vol. 6 at 1624-28).

8. Phillip Rogers, a service supervisor at Bob Howard Nissan, testified that on
October 16, 2001, he received a telephone call from Rob Andrew. Mr. Andrew told Mr. Rogers
his brake lines had been cut and said he thought somebody was “out to take my life.” (Tr. Vol. 7
at 1735). Mr. Rogers testified Rob Andrew said he had received a call telling him it was
important for him to go to Norman, Okiahoma. (Tr. Vol 7 at 1736).

9. Detective Barry Niles of the Oklahoma City Police Department testified that Rob
Andrew had told him that on October 26, 2001he had observed brake fluid leaking from his
brake lines. He then received a phone call from a female telling him that Brenda Andrew was in
Norman Regional Hospital having a breakdown. Rob Andrew said he had received two
additional phone messages. One was from a male caller telling him to come to the Norman
Regional Hospital. A second call was from a female indicating his wife was at the hospital. (Tr.
Vol. 7 at 1777-80). Rob Andrew told Detective Niles he had an $800,000.00 insurance policy
and probably had over one million dollars worth of total coverage. Rob Andrew told Detective
Niles tl}&t the beneficiary on the $800,000.00 policy had been changed, and Rob Andrew felt
threatened. (Tr. Vol. 7 at 1783-84). Detective Niles testified that Rob Andrew told him he
suspected Brenda was having an affair with Jim Pavatt and that Jim Pavatt might have something
to do with his brake lines being cut. (Tr. Vol. 7 at 1785-86).

10.  David Head testified that he was a plumbing contractor who performed some
work on the Andrew home. While he was there, he heard Brenda Andrew saying, in reference to

Rob Andrew, that “she was going to have him fucking killed.” (Tr. Vol. 7 at 1831).
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11.  E. Daniel Powers testified Rob Andrew told him that he was scared and said “I'm
afraid my estranged wife and her boyfriend are trying to kill me.” (Tr. Vol. 7 at 1839). Rob
Andrew told Mr. Powers he was having difficulty changing the beneficiary on his life insurance
policy and that he did not want Brenda Andrew to benefit from his death. (Tr. Vol. 7 at 1843).

12, Rod Lott testified Rob Andrew told him that Brenda Andrew had said she wished
he was dead. He also testified that Rob Andrew told him that Brenda Andrew refused to return
his shotgun, (Tr. Vol. 7 at 1849-50).

13.  Bobby McDaniel, a marriage counselor that had worked with Rob and Brenda
Andrew, testified that Rob Andrew told him his brake lines had been cut. Rob Andrew said he
felt like he was being followed, and he was suspicious that Jim Pavatt was following him. Rob
Andrew said he had received a phone call after his brake lines had been cut telling him he was
needed at Norman Regional Hospital. (Tr. Vol. 7 at 1856). Rob Andrew told Mr, McDaniel that
he had telephoned Mr. Pavatt, and Mr. Pavatt said he did not change the beneficiary on the
insurance policy. Rob Andrew said that he had called Mr. Pavatt’s supervisor and that Mr, Pavatt
became furious, Rob Andrew told Mr. McDaniel that Jim Pavatt had said if you think you had
trouble with Brenda, you haven’t seen trouble until you deal with me. Rob Andrew said he was
concerned about what Mr. Pavatt might be capable of doing. (Tr. Vol. 7 at 1858-60).

14. Craig Box, Rob Andrew’s divorce lawyer, testified Rob Andrew said he did not
want the divorce, he wanted to reconcile with Brenda Andrew. (Tr. Vol. 7 at 1874). Rob Andrew
was fearful for his life and wanted to make sure he could change the beneficiary on his insurance
policy. (Tr. Vol. 7 at 1879). Mr. Box testified that on October 26, 2001, Rob Andrew telephoned

and stated he believed his wife and Mr. Pavatt were trying to kill him. (Tr. Vol. 7 at 1882-84),
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Rob Andrew told Mr. Box that Brenda Andrew had practiced signing his name and bragged that
she could sign Rob Andrew’s name better than he could. (Tr. Vol. 7 at 1891-92).

15. Rob Andrew’s brother, William Andrew, testified that Rob Andrew told him
Brenda Andrew would not let him have his shotgun for a hunting trip in the fall of 2001. Rob
Andrew said he had asked Brenda for the gun on a number of occasions, but she refused to let
him have it. (Tr. Vol. 7 at 1924-25).

16.  Raiph Bumett, one of Jim Pavatt’s co-workers, testified he had received a
telephone call from Rob Andrew on October 26, 2001. Mr. Andrew accused Jim Pavatt of
cutting his brake lines. Rob Andrew said Jim Pavatt told him he could not change the beneficiary
on his insurance policy. {Tr. Vol. 7 at 1986).

At the second stage of the trial, all evidence from the first stage was incorporated. (T,
Vol. 15 at 3671). The hearsay evidence that pervaded the trial violated the Oklahoma Evidence
Code and Sixth Amendment to the United States Constitution, Because the hearsay evidence
involved both testimonial and non-testimonial hearsay, analysis of Mr. Pavatt’s claims requires
review under different standards. The evidence admitted through the testimony of Detective
.Niles concerning statements made by Robert Andrew was testimonial and subject to Sixth
Amendment Confrontation Clause analysis. In Davis v. Washington, 547 U.S. 813 (2006), the
Supreme Court explained:

Statements are nontestimonial when made in the course of police interrogation

under circumstances objectively indicating that the primary purpose of the

interrogation is to enable police assistance to meet an ongoing emergency. They

are testimonial when the circumstances objectively indicate that there is no

such ongoing emergency, and that the primary purpose of the interrogation is

to establish or prove past events potentially relevant to later criminal

prosecution,

Id. at 2273-74 (emphasis added).
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All of the statements made by Rabert Andrew to Detective Niles concerned past events
and were not related to any “ongoing emergency.” They fall clearly within the description of
testimonial hearsay established by the Court in Davis. All of Agent Niles’ testimony concerning
these statements by Robert Andrew violated Mr. Pavatt’s Sixth Amendment right to
confrontation, as explained by the Supreme Court in Crawford v. Washington, 541 U.8. 36
(2004).

Where testimonial evidence is at issue, however, the Sixth Amendment demands

what the common law required: unavailability and a prior opportunity for cross-

examination. We leave for another day any effort to spell out a comptrehensive

definition of “testimonial.” Whatever else the term covers, it applies at a

minimum to prior testimony at a preliminary hearing, before a grand jury,orata

former trial; and to police interrogations. These are the modem practices with
closest kinship to the abuses at which the Confrontation Clause was directed.

In this case, the State admitted Sylvia’s testimonial statement against petitioner,

despite the fact that he had no opportunity fo cross-examine her. That alone is

sufficient to make out a violation of the Sixth Amendment,
Id. at 68 (emphasis added). Because Crawford was decided in 2004, prior to the filing of Mr.
Pavait’s direct-appeal brief, appetlate counsel was ineffective. Further, post-conviction counsel
was ineffective for failing to raise an appellate ineffectiveness claim concerning appellate
counsel’s failure to raise the testimonial hearsay issue. (See Exhibit 5), Affidavit of Laura
Arledge. Due to post-conviction counsel’s ineffectiveness, this second application for post-
conviction relief is Mr, Pavatt’s first available opportunity to raise the issue. See Hale v. State,
1997 OK CR 16, 934 P.2d 1100; Spears v. State, No. PC-99-1099 (Oct 13, 1999) (unpub., copy
attached as exhibit #20).

Mr. Pavatt’s case is simifar in many respects to the case of Giles v, California, 128 8. Ct.

2678 (2008). In Giles, the petitioner shot his ex-gitlfriend, Brenda Avie, six (6) times causing her

death, and then claimed self-defense. Giles fled the scene after the shooting, but was later
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apprehended and charged with murder. In order to refute Giles’ claim of self-defense, the State
of California. relied upon hearsay statements made previously by Avie. The Supreme Court
explained:

Prosecutors sought to introduce statements that Avie had made to a police officer

responding to a domestic violence report about three weeks before the shooting.

Avie, who was crying when she spoke, told the officer that Giles had accused her

of having an affair, and that after the two began to argue, Giles grabbed her by the

shirt, lifted her off the floor, and began to choke her. According to Avie, when

she broke free and fell to the floor, Giles punched her in the face and head, and

afier she broke free again, he opened a folding knife, held it about three feet away

from her, and threatened to kill her if he found her cheating on him. Over Giles

objection, the trial court admitted these statements into evidence under a provision

of California law that permits admission of out-of-court statements describing the

infliction or threat of physical injury on a declarant when the declarant is

unavailable to testify at trial and the prior statements are deemed trustworthy.
Id. at 2681-82.

The Court rejected the State of California’s claim that Giles had forfeited his right to
confront Avie because he had committed the murder for which he was on trial and determined
there could be no forfeiture of confrontation clause protections upon this basis. The Court held
that, pursuant to Crawford v. Washington, 541 U.S. 36 (2004), the confrontation clause requires
that a defendant have the opportunity to confront the witnesses who give testimony against him
or her, except in cases where an exception to the confrontation right was recognized at the time
the Bill of Rights was drafted. The Court rejected the dissent’s submission that Crawford
recognized the doctrine of forfeiture of Sixth Amendment rights by wrong doing. The Court
stated:

We decline to approve an exception to the Confrontation Clause unheard of at the
time of the founding or for 200 years thereafter.

Giles, 128 8. Ct. at 2693.
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Crawford is instructive for another reason. In Crawford, the Court overruled Qhio v.
Roberts, 448 U.S. 56 (1980), which held that the Sixth Amendment does not bar admission of an
unavailable witness’s statement against a criminal defendant if the statement bears “adequate
indicia of reliability.” Id. at 66. In Crawford, the Supreme Court overruled Roberts and held:

Roberts notwithstanding, we decline to mine the record in search of indicia of

reliability. Where testimonial statements are at issue, the only indicium of

reliability sufficient to satisfy constitutional demands is the one the Constitution

actually prescribes: confrontation,

1d. at 68. (emphasis supplied). Thus, Detective Niles’ testimony concerning statements made by

Robert Andrew was subject to Sixth Amendment protection, and was admitted in violation of
Mr. Pavatt’s cc‘mstitutional rights.

The remaining hearsay, made to non-law enforcement officers, was admitted in violation
of the most basic hearsay rules. No reliability determination was made upon the basis of Okla,
Staf. tit 12, § 2804.1. None of the statements related purely to state of mind, and none of them
could be considered dying declarations. The case is similar to Shepard v. United States, 290 U.S.
96 (1933), wherein the Supreme Court explained why a declaration by a homicide victim
implicating the defendant, made three weeks prior to her death, was inadmissible hearsay.

The Supreme Court reversed the conviction upon this basis. 72, at 104.

While the hearsay statements attributed to Rob Andrew by his friends and associates and
his divorce lawyer may not have been “testimonial” in nature, and thus subject to Confrontation
Clause analysis, they were definitely hearsay and inadmissible through basic application of the
rules of evidence. Because trial counsel failed to object to the admission of this testimony, Mr. '

Pavatt received ineffective assistance of counsel in both stages of the trial, 2

i Gonzales v. McKune, 247 F.3d 1066, 1073 (10th Cir. 2001) (overruled on other grounds), the Court held that the

failur.e to object to hearsay evidence can satisfy the fitst prong of an ineffective assistance of counsel claim under the
doctrine of Strickiand v, Washington, 466 U.S. 668 (1984).
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Mr. Pavatt was prejudiced by counsel’s failures. In Stouffer v. Reynolds, 214 F.3d 1231
(10th Cir. 2000), the Court explained the prejudice prong analysis that must be conducted in
assessing an ineffective assistance of counsel ¢laim under Strickland. The Court stated:

The question is not whether counsel’s ineffectiveness must be demonstrated by

showing the trial would have resulted in a defense verdict, but whether the

omitted evidence “creates a reasonable doubt that did not otherwise exist.” Upon

such a showing, constitutional error has been committed. In this case, it cannot be

fairly said that the omissions and failures of trial counsel, while argumentatively

explainable, do not raise a reasonable doubt in the guilty verdict.
Id. at 1234-35 (internal citations omitted). In Mr. Pavatt’s case, without all of the hearsay
evidence there was a reasonable doubt as to guilt, and as to punishment that did not otherwise
exist.

Trial counsel also served as co-counsel on the appeal, and again the hearsay issue was not
raised. As a result, Mr. Pavatt received ineffective assistance of appellate counsel. In Smith v.
Workman, 550 F.3d 1258 (10th Cir, 2008), the Court explained:

“In order to evaluate appellate counsel’s performance, ‘we look to the merits of

the omitted issue.”” While counsel should not omit “plainly meritorious” claims,

counsel need not raise meritless issues. Petitioner must show an “objectively

unreasonable” decision by the appellate counsel as well as a “reasonable

probability that the omitted claim would have resulted in relief.”
Id. at 1268 (internal citations omitted). In Mr. Pavatt’s case, appellate counsel failed to raise a
clearly meritorious issue concerning trial counsel’s failure to object to hearsay. Had such an
argument been made, there is a reasonable probability that Mr. Pavatt would have obfained
relief. As a result, Mr. Pavatt was denied effective assistance of appellate counsel.

Recently in Hunt v. State, 2009 OK CR 21, this Court reaffirmed its position disallowing
testimonial hearsay. See also Miller v. State, 2004 OK CR 29, 98 P.3d 738; Hanson v. State,

2009 OK CR 13, _P.3d_; Mitchell v. State, 2005 OK CR 15, 120 P.3d 1196; Folks v. State, 2008
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OK CR 29, P.3d_; and Thompson v. State, 2007 OK CR 38, 169 P.3d 1198. In light of Hunt, to
allow Mr, Pavatt’s conviction and death sentence to stand, would viclate the most basic rules of
procedural fairness, and would be an arbitrary denial of a constitutional protection. In Hun¢ this
Court held admission of the homicide victim’s out of court statements in a 911 tape violated the
defendant’s confrontation clause rights:
These accusatory statements, relating past events, would be the same as live
testimony if Appellant had gone to trial for the assault on the decedent. Therefore,
those portions of the 911 tape were inherently testimonial and subject to the
confrontation requirement. ...
In the face of such an evidentiary error, the proper inquiry on appellate review is
whether the appellate court has grave doubts that the outcome of the trial would
have been materially affected had the error not occurred. We have just such
doubts in this case.
Id., slip op. at 3, 4 (internal citations omitted).
iIn upholding the sufficiency of the evidence to establish the heinous, atrocious and cruel
aggravating factor in Mr. Pavatt’s case, this Court stated:
Rob Andrew correctly suspected his wife was having an affair with the man he
trusted as his insurance agent. He correctly suspected his wife and her lover of
trying to wrest control of his life insurance away from him. He correctly
suspected his wife and her lover of attempting to kill him several weeks before by
severing the brake lines on his car. He confided in others that he was in fear of his
life. Having separated from his wife, Rob Andrew was murdered as he returned to
his family home to pick up his children for Thanksgiving holiday. From the
evidence, a rational jury could have concluded, beyond a reasonable doubt, that

Mr. Andrew had time to reflect on this cruel state of affairs before he died, The
evidence supported this aggravating circumstance, and this proposition is denied.

Pavatt v. State, 2007 OK CR 19, 159 P.3.d 272, 295.
The “evidence” to which this Court referred was all inadmissible hearsay. In light of the
decision in Hunt, the Court should vacate Mr. Pavatt’s death sentence, which was premised in

large part upon evidence admitted in violation of Mr. Pavatt’s Sixth Amendment rights. It cannot
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be concluded beyond a reasonable doubt this evidence had no impact upon the jury’s decision to
sentence Mr. Pavatt to death, and this application should be granted.>
PROPOSITION TWO

PROSECUTORIAL MISCONDUCT DENIED JAMES PAVATT A FAIR TRIAL AND
YIOLATED HIS FIFTH, SIXTH, AND FOURTEENTH AMENDMENT RIGHTS

A prosecutor’s misconduct may “so infect a trial with unfairness as to make the resulting
conviction a denial of due process.” Donnelly v. DeChristoforo, 416 U.S. 637, 643 (1974).
When prosecutorial misconduct negates a specific constitutional right, a “claim may be
established without requiring proof that the entire trial was thereby rendered fundamentally
unfair.” Mahorney v. Wallman, 917 F.2d 469, 472 (10" Cir. 1990). The standard governing
appellate review of closing arguments in the sentencing stage of a capital case is whether the
comments might have affected the sentencing decision. Coleman v. Brown, 802 F.2d 1227, 1238
(10"™ Cir 1986). Some of the misconduct in closing argument has been previously raised, but this
Court htas not been directed to the pervasive misconduct identified below.

A. First Stage Victim Sympathy

Beginning_ with the first witness in the guilt innocence .pha‘se of the trial, the prosecutors
improperly elicited victim impact testimony to prejudice the jury against Mr. Pavatt. The guilt
case was dominated by the testimony of Rob Andrew’s friends, marital and religious counselors,
and family. Mark Sinor, Ronald Stump, Daniel Powers, Craig Box, Bobby McDaniel, and
William Andrew relayed improper hearsay statements from Rob Andrew himself. They went

beyond evidence of his knowledge about the affair between his wife and James Pavatt, and his

3 Mr. Pavatt raised an ineffective assistance of counsel claim based upon failure to object to the hearsay in his
inittal application or for post-conviction relief. (APCR at 61-64), but did not argue the effect of such evidence in the
second stage of the trial. The Court rejected the argument in a footnote, which did not address the scope or effect of
the inadmissible hearsay. (Pavatt v. State, No. PCD-2004-24 at p.7).
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fears they intended to harm him. Their testimony was presented solely to establish sympathy for
Rob Andrew — the man and his life.

Matk Sinor, Rob Andrew’s “real good friend” (Tr. Vol. 5, at 1331) had an “ongoing
counseling relationship with Rob.” (Tr. Vol. 5, at 1331) He testified how Rob loved his wife and
wanted reconciliation. (Tr. Vol. 5, at 1332, 1333). He last spoke to Rob on the afiernoon he was
killed, and Rob still spoke of his love of Brenda and his excitement over spending time with his
children over the Thanksgiving holiday. (Tr. Vol. 6, at 1340-1341). Ronald Stump, Rob
Andrew’s “very good friend”, rode mountain bikes with Rob, talked to him “constantly”, and
had Bible study with him every moming. (Tr. Vol. 6, at 1530, 1540, 1541) He had a Bible study
on October 26™ and on November 20™ as Rob Andrew sat in the driveway of his home. The last
Bible study involved a verse chosen by Rob Andrew. Stump knew Rob Andrew loved Brenda
“very much” and wanted to reconcile, (Tr. Vol. 6, at 1541, 1551) and knew he was looking
forward to picking his children up for a long weekend. (Tr. Vol. 6, at 1549). Craig Box
represented Rob Andrew in his divorce. Box described Rob as being young and in good health -
a man who decided not to fight for temporary custody of his children because it might be
detrimental to the children. (Tr. Vol.7 at 1884, 1891) He said Rob Andrew did not want a
divorce, and wanted to make sure his children would benefit in the event of his death. (Tr. Vol.7
at 1873, 1891).

Rob Andrew’s brother, William, gave commentary throughout a video recording of Rob
on a hunting trip a year prior to his death. He pointed and described how his brother was sitting
in a rocking chair, firing his shotgun, riding on an all terrain vehicle, and hunting quail along the
river bottom with James Pavatt. The prosecutor’s use of the evidence in this way was

intentionally designed to inject prejudicial victim sympathy evidence into the jury’s
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guilt/innocence determination, resulting in manifest prejudice. Photographs of Rob Andrew
happily smiling in the company of his wife Brenda iStates’ exhibit’s #184, and #205) were also
introduced. A studio photograph of Rob Andrew (State’s exhibit # 219) was introduced without a
sponsoring witness. The true purpose of all this evidence was to inflame the jury against Jim
Pavatt and to have sympathy for Rob Andrew and his extended family and friends.

This improper presentation was not reigned in by the court. Thornburg v. Mullin, 422
F.3d 1113, 1136 (10™ Cir 2005). The prosecution’s circumstantial case was bolstered by the
injection of sympathy for Rob Andrew to Mr. Pavatt’s prejudice. This application should be
granted for this ﬁolation, individually and in combination with other prosecutorial misconduct,

B. Use of Bullet Evidence

On lMa.rch 14, 2002, Oklahoma City Detective Gary Damron wrote a letter to the FBI
requesting a “comparative lead analysis” on the three (3) live .22 caliber rounds recovered from
the Gigstad home, the live .22 caliber round from the Larsen automobile, and the projectile
recovered at the crime scene. (Exhibit #1; letter from Damron to FBI Iab).

On May 7, 2002, Charles Peters sent Detective Damron his “Report of Examination” in
which he determined that the projectile from the crime scene was “analytically distinguishable”
from all of the live rounds. (Exhibit #2; FBI Report of Examination; Exhibit #3; Wiliiam Tobhin
affidavit).

On July 18, 2002, Oklahoma City Police Sergeant Gregory Karim, a firearm and tool mark
examiner, testified that the “copper washed projectile” from the scene is by weight and design
“consistent” with 22 caliber long rifle rounds made by CCIL. (PH Tr., Vol. 7 at 1734)

On April 14, 2003, Gordon Robertson of the OSBI was endorsed as an additional

prosecution witness. (OR Vol 5, at 889). Then on May 2, 2003, Charles Peters with the FBI was
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endorsed as an additional prosecution witness. (OR Vol 6 at 1019) On May 15, 2003 Fern Smith
received Charles Peters’ raw data. (Exhibit #4; letter from Peters to Smith). Next on July 25,
2003, Charles Peters of the FBI and Gordon Robertson of the OSBI were identified by the
prosecution as witnesses on “ballistics”. (O.R. Vol. 9, at 1723)This course of events clearly
shows that the prosecution knew both by preliminary hearing and prior to the August 8, 2003
motion hearing, in which the defense was requesting a Daubert hearing on the comparative lead
bullet analysis, that Peter’s report was helpful to the defense and contradictory to Karim’s
testimony at preliminary hearing. Despite this knowledge, the prosecution argued that no
Daubert hearing was required for lead analysis, because it is nof a novel issue. (M.Tr. of 8-8-03,

at 79) Prosecutor Smith stated:

Mr. Charles Peters with the FBI has been doing this kind of work for years and

years, and he has testified as an expert in this very field making these exact same

kinds of opinions using the same technology with advancements over the years.

Heis an expert. His methodolegy is correct...
(M.Tr. 8-8-03, at 80; emphasis added) Smith then indicated that she provided “pages and pages
and pages of reports” concerning Peters’ lead composition analysis, but said:

We also asked our chemist to analyze the fragments in the door but I don’t have

the report in front of me, but I don’t believe that he was able to make a

conclusive analysis as to that bullet...he’s going to say he can’t make that

determination.
(M.Tr, 8-8-03 at 83; emphasis added).

Smith knew that Peters had made a conclusive determination — a conclusive
determination that the bullet fragment at the scene did not match the live rounds fiom the
Gigstad home or James Pavatt’s daughter’s car. She never intended to call Peters as her witness,

even though during voir dire she said otherwise. (Tr. Vol 1 at 130). Instead of calling the expert

whose credentials she found unassailable at the Daubert hearing, she turned to Gordon
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Robertson. Robertson admitted he did no testing on the live .22 caliber .rounds. He merely looked
at them. (Tr. Vol. 13 at 3380, 3382). The prosecution asked him to determine if the projectile
found in the garage door (State’s #183) was from the same manufacturer as the other .22 caliber
rounds. (Tr, Vol. 13 at 3385). Based upon the color, the caliber, the hollow point design, and the
concave base, he said the projectile was “consistent” with the live .22 caliber rounds. (Tr. Vol.
13 at 3385).*

Knowing that their FBI expert had not made a match between the projectile and the live
rounds, the state each overreached in order to mislead the jury. In the guilt stage closing
argument, Assistant District Aftorney, Gieger stated:

You know what else you know really beyond any doubt that’s reasonable? Is that

whoever carried that gun over there also carried those live rounds that match up

to the crime scene as well. Oh, and by the way, match up to Janna Larson’s car.

And the only one who had access, from the testimony you’ve heard, to Janna

Larson’s car that night was Jim Pavatt...”

(Tr. Vol 14, at 3521; emphasis added).

In the final guilt stage argument, Assistant District Attorney Fern Smith first stated that
Robertson examined the bullet fragment from the door with the live rounds from Larsen’s car
and the Gigstad attic and that it was “consistent™, (Tr, Vol. 14, at 3588), but then stretched her
argument to unconstitutional lengths by offering this:

A .22 bullet was found in that car that matched the ones in the Gigstad’s attic and
the door at Rob Andrew’s house.

(Tr. Vol. 14 at 3602 ; emphasis added )
Presenting misleading evidence and making misleading arguments offend the

Constitution. Napue v. Ilinois, 360 U.S. 264 (1959); Paxton v. Ward, 199 F.3d 1197, 1217-1218

* The determination that the bullets and the projectile were from the same manufacturer based upon a visual
examination of the color of the copper jacket could not scientifically be made. (Exhibit # 4, Affidavit of William
Tobin).
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(10™ Cir 1999); Mitchell v. Gibson, 262 F.3d 1036, 1064 (10" Cir. 2005)(Oklahoma County
prosecutor’s misleading argument misrepresenting DNA results struck a heavy blow to public’s
confidence in the judicial system). The presentation of the testimony of Robertson concerning
the bullet fragment being consistent with the .22 rounds was misleading, when the prosecutors
knew that their own FBI expert had found it to be inconsistent with the other .22 caliber rounds.
Presenting the evidence and then arguing that there was a “match”, directly violated the
foregoing cases and the American Bar Association Standards for Criminal Justice. 4BA
Standards for Criminal Justice Prosecution Function and Defense Function, Std.3-5.6
Presentation of Evidence (3d.Ed. 1993) provides:
(@) A prosecutor should not knowingly offer false evidence, whether by
documents, tangible evidence, or the testimony of witnesses, or fail to seek
withdrawal thereof upon discovery of falsity.
ABA Standards for Criminal Justice Prosecution Function and Defense Function, Std, 3-5.8
Argument to the Jury (3d Ed. 1993) provides:
(@) In closing argument to the jury, the prosecutor may argue all reasonable
inferences from evidence in the record. The prosecutor should not intentionally
misstate the evidence or mislead the jury as to the inferences it may draw.
Additionally, in the commentary to the ABA standard, the “intentional misstatement of
evidence” is noted to be “particularly reprehensible”,
There was no physical evidence that tied James Pavatt to the garage where Rob Andrew
was killed. In order to create evidence where none existed, the prosecution ignored the evidence
provided by its own FBI expert, presented “junk science” testimony from an OSBI firearm and

tool mark examiner, and then misled the jury into believing that their expert had testified there

was a “match” between the projectile at the scene and the bullet found in the car that James
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Pavatt drove the night of the offense. In the process they took a position directly contrary to the
FBI evidence in their possession. These actions led to a fundamentally unfair trial.

Prejudice clearly exists. The State used the ballistics evidence from Gordon Robertson to
place Mr. Pavatt at the scene. Exculpatory information remained hidden because trial counsel
failed to turn over his complete file to post-conviction counsel — a file which contained the Peters
information and the helpful conclusion. (See Exhibit #5, Affidavit of Laura Alredge). Mr., Pavatt
has been denied the opportunity to present this issue to this Court through no fault of his own.
This issue should now be considered and the application should be granted.

C. Prosecution’s Fundamentally Inconsjstent Evidence and Theories

The due process clause of the United States Constitution is violated when there is a
reasonable probability that the prosecutor’s use of inconsistent, irreconcilable theories renders a
conviction unreliable, See Williams v. Coyle, 260 F.3d 684, 706-707 (6"‘ Cir. 2001); Brady v.
Maryland, 373 U.S. 83 (1963). The presentation of false testimony by the prosecution violates
the Due Process clause. Napue v. Hllinois, 360 U.S. 264 (1959) When the prosecution presents
conflicting evidence or theories in separate trials of co-defendants, or in separate trials involving
a witness, the evidence presented cannot be true at each trial. The inconsistency establishes the
Due Process violation.

On February 7, 2002 Gregory E. McCracken, attorney for Brenda Andrew,
wrote a Jetter to District Attorney Wes Lane, in which he stated he had a letter of confession
from James Pavatt written to Tricity Andrew. He offered the letter in exchange for dismissal of
the charges against Brenda Andrew. (Exhibit #6) On February 8, 2002 Wes Lane responded to
the McCracken letter, by stating:

[M]y better judgment tells me that Mr. Pavatt and Mrs, Andrew have concocted
this letter in an effort to get her out of trouble.”
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(Exhibit #7)

At Mr. Pavatt’s trial (August 25, 2003 — September 16, 2003) the “confession letter” was
championed by the prosecution as direct evidence of Mr. Pavatt’s guilt. While at Brenda
Andrew’s trial, (June — July, 2004) the “confession letter” was characterized by the prosecution
as “concocted.”Fern Smith and Gayland Gieger, the prosecutors in both the Pavatt trial and the
Andrew trial treated the letter differently in the separate trials. In Mr. Pavatt’s trial the jury was
told that direct evidence is — “the letter that Mr, Pavatt wrote confessing to this crime.” (Tr. Vol
14B, at 3576) The prosecutors argued: “in the letter the defendant admits that he shot Brenda,
50 why is that in dispute?” (Tr. Vol. 14B at 3587) The jury was encouraged to “read the letter” to

prove that Mr. Pavatt wanted Rob Andrew dead. (Tr. Vol. 14B at 3595) The prosecutors argued:

Mr. Amett says the State of Oklahoma has never placed this defendant at the
scene. Read the letter, He tells you right where he was when this was committed.
He was right there shooting Brenda in the arm, just like the evidence shows you
that he was.
(Tr. Vol. 14B, at 3599)
The prosecutors dramatically shifted at Brenda Andrew’s trial. In Andrew’s trial, Gieger

stated the “confession letter” is:

“concocted” ... in the State’s opinion. It goes to show there is no truth to what
his letter says.

(Exhibit #9; BEA Tr. Vol. 16 at 3797) (emphasis added). The prosecutor concluded that
“Brenda Andrew asked her boyfriend James Pava& to write that letter;” (Exhibit #9; BEA Tr.
Vol. 17 at 3894) and, she “convinced” and “helped” Mr. Pavatt to write the letter. (Ekhibit #9;
BEA Tr. 17, Vol. at 3895) Finally, after the defense for Andrew argued that the State had used

the *“confession letter” to convict James Pavait, Gieger stated:
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And [Brenda Andrew’s attorney talked about how offended he was the State of
Oklahoma would use that letter to convict Jim Pavait and now act like it’s not
frue.

The State of Oklahoma has never, ever believed that letter was anything but just
what Ms. Smith told you, a concoction.

(Exhibit #9; BEA Tr Vol 17 at 4105 (emphasis added). Again the prosecutor argued:

Jim Pavait’s hand absolutely wrote this letter. No doubt about it. The words came
from that woman right over there. It is a concoction.

The State of Oklahoma did not argue this letter was truthful in the Pavatt trial
and convict him using this letter.

(Exhibit #9; BEA Tr. Vol. 17 at 4120 (emphasis added).

The same prosecutors asserted the “confession letter” was true in Mr, Pavatt’s case and
was “concocted” and “bogus” and “untruthful” in Brenda Andrew’s case. Geiger was directly
dishonest in telling Jim Pavatt’s jury that the letter was direct evidence of guilt, when the state
believed the letter was false. The use of inherently factually contradictory theories violates the
principles of Due Process. Smith v. Groose, 205 F.3d 1045, 1052 (8" Cir, 1999); Thompson v.
Calderon, 120 F.3d 1045, 1059 (9% Cir. 1997) (defendant prejudiced by due process deprivation
that infected the conflicting prosecutions), rev’d on procedural grounds, 523 U.S. 538 (1998).

Prosecutorial misconduct in argument was raised in direct appeal and supplemented in
the initial application for post-conviction relief. The additional prosecutorial misconduct
addressed above invades specific Constitutional rights which require relief on their own, A fair
trial analysis requires that the prosecution’s actions and commentary be considered cumulatively
and in the context of the trial . Bland v. Sirmons, 459 F.3d 999 (10™ Cir 2006):

In death penalty cases, we review whether the improper comments as a whole so

infected the trial with unfairness as to make the resulting conviction a denial of

due pracess or rendered the sentencing fundamentally unfair in light of the
heightened degree of reliability demanded in a capital case.
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Id. at 1029,

In this case there was a series of intentional prosecutorial actions that undermined the
fairness of Mr. Pavatt’s trial and the reliability of his death sentence. The death penalty was not
a foregone conclusion. The pervasiveness of the prosecutorial misconduct impacted specific
Constitutional rights and when viewed in context amounted to cumulative Due Process error.
This injustice requires relief. Donnelly v. DeChristoforo, 416 U.S. 637 (1974); Cargle v. Mullin,
317 F.3d 1196 (10" Cir 2003). While some of this improper commentary in closing argument
has previously been raised, this Court has not had the opportunity to review the improper
prosecutorial argument along with the other claims of prosecutorial misconduct in order to
analyze the effect on the outcome of Mr. Pavati’s trial. It should do so now, and grant the post-
conviction application.

PROPOSITION THREE
THE WRONGFUL ADMISSION AND DISPLAY, IN BOTH STAGES OF THE TRIAL,
OF GRUESOME CRIME SCENE PHOTOGRAPHS OF ROB ANDREW, JUXTAPOSED
WITH THE WRONGFUL ADMISSION, DURING BOTH STAGES OF THE TRIAL, OF
PHOTOGRAPHS AND A VIDEO RECORDING OF ROB ANDREW IN LIFE
DEPRIVED MR. PAVATT OF A FAIR TRIAL IN VIOLATION OF THE EIGHTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION AND

INJECTED IMPROPER VICTIM IMPACT EVIDENCE INTO THE GUILT PHASE OF
THE TRIAL.

A. Gruesome Photographs: First Siage
Direct appeal counsel argued that gruesome photographs were introduced into
evidence, but failed to explicitly argue that the photographs were unnecessarily cumulative and
repetitive. Because Mr. Pavatt never contested the fact that Rob Andrew died from wounds
suffered from two shotgun blasts, nor disputed the manner of death. The introduction of multiple
gruesome color photographs of Mr. Andrew’s body taken from different locations and from

different angles and distances was extremely prejudicial. The photographs showed the deceased
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from a distance and up close; with his entire body in view and with portions of his body in view:
with his shirt manipulated to view the wounds on his torso; and with his body turned to see the
bloody pool surrounding his wounds. (State’s Ex. 58, 63, 64, 65, 66, 69, 73, 74, 75, 76, 77). (Tr.
Vol. 9 at 2295). The prosecutor provided no reason the photographs were necessary fo prove a
contested issue.

The State’s purpose in displaying these gruesome and cumulative photographs was to
inflame the jurors’ passions against Mr. Pavatt and to garner sjrmpathy for Rob Andrew. The
prosecutor displayed these photographs during closing argument and said “This was the first shot
to Rob Andrew. This is what happened to him. This is the way he looked after he was shot the
first time when Brenda Andrew was making that 911 call. And this was the second shot, Mr.
Pavatt saw this wound as well. This is an intentional, malice aforethought murder.” (Tr. Vol 14B
at 3614-15).

The photographs were not relevant to whether the killing was intentional. The
photographs were not relevant to the cause of death or to the kind of weapon used. The gruesome
color photographs served to illustrate the vacant death stare and bloody mess associated with
Rob Ahdrew’s death. In order for gruesome photographs to be admissible, they must be relevant
to some fact at issue, and their relevance must outweigh their prejudicial effect. OKLA. STAT. tit.
12, §§ 2402, 2403. Smith v. State, 1987 OK. CR 94, 737 P.2d 1206, 1210 Nguyen v. State, 1988
OK CR 240, 769 P.2d 167 (overruled on other grounds). When photographs of a dead victim are
gruesome and carry the danger of unfair prejudice, they are not admissible unless they are
significantly relevant to some material issue and would reasonably assist the jury in the
determination of that issue. The trial court must find that this relevancy outweighs the danger

that the jury will allow its reason to be overcome by the emotional impact of the gruesome
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photographs, Oxendine v. State, 1958 OK CR 104, 335 P.2d 940, 943 The introduction of
gruesome photographs after all issues of relevance have been resolved constitutes reversible
error. See Mann v. State, 1988 OK CR 7, 749 P.2d 1151, 1156

There are instances when the admission of prejudicial evidence constitutes a denial of
fundamental fairness and denies a defendant due process of law. Darden v. Wainwright, 477 U.S.
168, 180, 106 S. Ct. 2464, 91 L.Ed.2d 144 (1986); Donnelly v. DeChristoforo, 416 U.S. 637, 94
S. Ct. 1868, 40 L.Ed.2d 431 (1974). See U.S. CONST. amend. VIII and XIV.

B. The Photographs and Video Recording of Rob Andrew in Life.

Against the backdrop of the admission of needlessly cumulative gruesome
photographs of Rob Andrew in death, the prosecution successfully admitted four (4) photographs
and a video recording of Rob Andrew in life in the guilt phase of the trial. The prosecution
presented duplicative evidence that Rob Andrew owned a 16 gauge shotgun that had been at the
home of Brenda Andrew; that Brenda Andrew had not allowed her husband to retrieve the
shotgun; and that the shotgun was not found after Rob Andrew’s death, {Tr. Vol. 6 at 1554-55;
1512-13; Vol. 7 at 1849-50). Rob Andrew’s brother, William Andrew, described a hunting trip a
year before Rob Andrew’s death, (Tr. Vol 7 at 1923-1932). The prosecution, in a thinly
concealed guise to show Rob Andrew in life, successfully admitted a video recording of that
same hunting trip from the yeaf prior to Rob Andrew’s death. (Tr. Vol. 7 at 1931-32), (State’s
Ex. 118). The court admitted the video recording, without explaining why it overruled trial
counsel’s objections. (Tr. Vol. 7 at 1932). The prosecutor argued that the videotape showed Mr.
Pavatt firing Rob Andrew’s gun, (Tr. Vol. 14 at 3587); however, during William Andrew’s
testimony, he repeatedly stated that James Pavatt was only shooting his own gun in the video.

(Tr. Vol. 7 at 1928; 1931-32).
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This video recording of a happier time in Rob Andrew’s life was especially
prejudicial. The jury viewed a scene of Rob Andrew seated by James Pavatt in front of a roaring
fire in the company of his hunting buddies in William Andrew’s log cabin on the night before the
hunt. They saw Rob Andrew the following moming preparing for the morming hunt. They saw
him loaded into an all terrain vehicle with three of his friends, smiling and waving at the camera
as they proceed to hunt on a beautiful sunny Oklahoma winter day. They saw him throwing skeet
for the other hunters to practice their shooting. They saw him fire his shotgun. They saw James
Pavatt and him following behind the bird dogs along the South Canadian River bottom.,
Throughout the recording, the jury heard the witness sponsoring the exhibit, the victim’s brother,
William Andrew, give an emotional dialogue which maximized the already prejudicial effect of
the video: “That’s my brother right there. That’s my Rob in that rocking chair.” (Tr. Vol. 7 at
1933). “There he is again. There’s Rob. There's Rob. He’s not shooting his gun here. T don’t
know whose he’s shooting. That’s Rob’s gun there that was just handed to him. The one he’s
holding now, in that pink shirt, is his shotgun. There’s Rob right there, He’s got his gun right
there with it broke open. That’s Rob. That’s Jim Pavatt beside Rob.” (Tr, Vol. 7 at 1934),

In addition to the video recording of Rob Andrew in life, four (4) other live
photographs of Rob Andrew were admitted during the guilt phase of the trial, One 8 X 11 studio
photograph was admitted during the first phase of the trial without a sponsoring witness. (Tr. Vol
9 at 2150); (State’s Ex. 219). Rob Andrew’s driver’s license photograph was introduced along
with other contents of his wallet. (Tr. Vol. 9 at 2261); (State’s Ex. 46). The third photograph was
a smiling shot of Rob Andrew and his wife Brenda Andrew. (Tr, Vol. 12 at 3094); (State’s Ex.

184). The fourth photograph, one of Rob and Brenda Andrew, was included in the materials that

were compiled from Rob Andrew’s computer. (Tr. Vol. 12 at 3112-13); (State’s Ex. 205). The
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sole purpose in the introduction of this record of Rob Andrew’s life was to encourage the jury to
allow its sympathy for the victim to sway its reasoned judgment concerning whether Mr. Pavatt
was guilty or not,

This Court has long recognized the potentially prejudicial impact of photographs
faken of a homicide victim prior to death. In Boutwell v. State, 1983 OX CR 17, 659 P.2d 322,
326 (Okla. Crim. App. 1983) (overruled on other grounds), the Court condemned the admission
of such photographic exhibits stating:

We fail to see the relevancy of these exhibits because the victim’s identity was not

at issue. With increasing frequency prosecutors in this state have been introducing

for no relevant purpose photographs of the victims taken when they were alive.

This practice should cease as it has little bearing on the issues of guilt or

innocence to be decided by the trier of fact.

In Staggs v. State, 1991 OK CR 4, 804 P.2d. 456, 458 (Okla, Crim. App. 1991) (superseded by
statute), the Court held that “where there is no purpose in introducing such pictures into
evidence, such admission invokes the sympathy of the jury and constitutes error.” Live
photographs' of deceased victims are inadmissible under Oklahoma law “unless they are relevant
to some material issue and their relevancy outweighs thé danger of prejudice to the defendant.”
Thornburg v. State, 1999 OK CR 32, 985 P.2d 1234, 1244 (Okla. Crim. App. 1999).

Petitioner recognizes that this court assessed the admission of a single live photograph
introduced under OKLA. STAT. tit.12, § 2403 (2001) in connection with the initial Application for
Post-Conviction relief. However, while the introduction of State’s exhibit # 219 was presumably
pursuant to this statute, the additional photographic and video recording of Rob Andrew in life
cannot be justified by the same statute.

Amended § 2403 does not address the admission of State’s Exhibits 118, 46, and 205 and

does not rectify the improper admission of State’s Exhibit 219. The admission of the four (4)
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photographs and the video recording, all capturing Rob Andrew in life, rendered Mr, Pavatt’s
trial fundamentally unfair, depriving him of Due Process of law. See e.g., Donnelly v.
DeChristoforo, 416 U.S. 637, 94 S. Ct. 1868, 40 L.Ed.2d 431 (1974); Darden v. Wainwright,
477 U.S. 168, 106 8. Ct, 2464, 91 L.Ed.2d 144 (1986). Both direct appeal counsel and post-
conviction counsel were ineffective for failing to raise the issues fully surrounding the
impermissible use of photographic and video evidence. Post-conviction relief should be granted.
C. Gruesome Photographs: Second Stage

The prosecution incorporated all of the evidence presented in the first stage of Mr.
Pavait’s trial into the second stage. (Tr. Vol. 15 at 3671). It is in the context of the prosecution’s
quest for the death penalty that the true motive behind the introduction of the gruesome crime
scene photographs can be seen. Although direct appeal counsel raised in general the argnment
concerning the photographs, this Court was not directed to the prosecutor’s inflammation of the
jury with them:

I submit to you when you read Instruction No. 5, it defines the terms heinous,

atrocious or cruel, that you look at the photographs of Rob Andrew’ body as he

lay on the garage floor. And we discussed in the voir dire in the first stage of the

trial that we were going to have to ask you to look at unpleasant photographs:

And you don’t have to dwell on them. We know you don’t want to. But it’s

necessary for you to look at them and you all agreed that you would and that’s

part of your job is to look at those photographs and to help you make the

determination as to whether or not the death of Robert Andrew was heinous,

atrocious or cruel as Rob laid [sic] dying on the floor, and you look at the

photographs and you’ll see him there. And look at the wound in his side. Look at

the wound in his neck.
(Tr. Vol. 15 at 3740-41).

The prosecutor then reminded the jury that they could consider all of the evidence they
heard during the first stage of the trial as well as the second stage, but that they could also

“consider sympathy or sentiment for the defendant in determining whether to impose the death
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penalty.”” (Tr. Vol. 15 at 3753). She then questioned why the jury would consider any sympathy
for the defendant by stating;

The defendant didn’t consider any sympathy or any sentiment for Rob Andrew

when Rob Andrew was executed. I submit to you that this defendant deserves

from you the same sympathy and sentiment that he gave to Rob Andrew when

Rob Andrew was executed lying in pain on that garage floor needlessly murdered.

(Tr. Vol. 15 at 3753). In the final argument by the prosecutor, she ramped up the display of the
gruesome photographs by stating:

Mr. Amett says to you the State of Oklahoma has not proven its case that Rob Andrew

suffered serious, physical abuse. Is this (Display Photo) serious, physical abuse? Is this

(Display Photo) serious, physical abuse? Is this (Display Photo) serious, physical abuse?
(Tr. Vol. 15 at 3776).

The gruesome photographs admitted and displayed by the prosecution in the second stage
were not relevant to show whether Rob Andrew consciously suffered prior to his death. The
Tenth Circuit has recognized that “[w]hen a victim dies or loses consciousness carly on in an
assault, photographs of all of [his] injuries might involve irrelevant and/or unduly prejudicial
material at the penalty phase, since the [heinous, atrocious or cruel] aggravator focuses on the
conscious suffering of the victim.” See Willingham v. Mullin, 296 F.3d 917, 929 (10th Cir. 2002)
(citing Powell v. State, 1995 OK CR 37, 906 P.2d 765, 780 (Okla. Crim. App. 1995}, Here, the
prosecution argned the photographs showed “serious physical abuse.” The prosecution equated
the photographs with the vague language that the murder was “especially heinous, atrocious, or
cruel.” This tactic cemented in the minds of the jury that what they had seen was enough.

Faced with a similar claim in Spears v. Mullin, 343 F.3d 1215 (10th Cir 2003), the Circuit
Court found that photographs showing the victim’s wounds, swollen face and black eye rendered

the second stage of the trial fundamentally unfair. Here, the gruesome photographs offered no

proof that Rob Andrew suffered serious physical abuse prior to his death. The jury was misled in
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its finding of the aggravating circumstance that the murder was “especially heinous, atrocious, or
cruel.”

Mr, Pavait’s right to a reliable capital sentencing process was violated by the admission
and improper use of the gruesome photographs of Mr. Andrew in death. The “qualitative
difference between death and other penalties calls for a greater degree of reliability when the
death sentence is imposed.” Zant v. Stephens, 462 U.S, 862, 888, 103 S. Ct. 2733, 77 L.Ed.2d
235 (1983} (quoting Lockett v. Ohio, 438 U.S. 586, 604, 98 S. Ct. 2954, 57 L.Ed.2d 973 (1982)).
The sentence imposed should have reflected a reasoned, moral response to the defendant’s
background, character, and crime, rather than mere sympathy or emotion. The gruesome
photographs created an impermissible risk that the death sentence was based on considerations
totally irrelevant to the sentencing process in violation of Zant. This error focused the jury’s
attention on the bloody scene in which Rob Andrew’s body was found, which should not have
been considered in deciding whether the prosecution had proved beyond a reasonable doubt that
the murder was especially heinous, atrocious, or cruel.

Mr. Pavatt’s constitutional rights to due process of law and a fair and reliable sentencing
trial under the Eighth Amendment to the U.S. Constitution were infringed. Accordingly this
application for post-conviction relief should be granted.

PROPOSITION FOUR

FAILURE TO PROVIDE AN ADEQUATE INSTRUCTION THAT INFORMED THE
JURY THAT IT MUST FIND “CONSCIOUS PHYSICAL SUFFERING” AS A FACT
BEYOND A REASONABLE DOUBT BEFORE CONCLUDING THAT A MURDER
WAS “ESPECIALLY HEINOUS, ATROCIOUS, OR CRUEL” DEPRIVED
PETITIONER OF HIS SIXTH AMENDMENT RIGHT TO A FAIR TRIAL, HIS
EIGHTH AMENDMENT RIGHT TO A RELIABLE SENTENCING DEYERMINATION,
AND HIS FOURTEENTH AMENDMENT RIGHT TO DUE PROCESS OF LAW.
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This Court concluded on direct appeal that the evidence at Mr, Pavati’s trial “tended” to
show that Rob Andrew suffered serious physical abuse and that he was conscious for several
minutes prior to death. However, there is no assurance that the jury reached a similar conclusion
beyond a reasonable doubt. The jury had no guidance that “conscious physical suffering” was a
required element of the aggravating circumstance “especially heinous, atrocious, or cruel.” In
fact, the jury was given no instruction defining what is required for “serious physical abuse” to
exist. And, without a narrowing ;‘nstruction to sufficiently channel the sentencer’s discretion,
there is a grave risk of arbitrary and capricious action. Lewis v. Jeffers, 497 U.S, 764, 774, 110
8. Ct. 3092, 111 L.Ed.2d 606 (1990); Gregg v. Georgia, 428 U.S. 153, 189, 96 S. Ct. 2909, 49
L.Ed.2d 859 (1976). Mr. Pavatt’s death sentence is not supportable because Oklahoma has failed
to “channel the sentencer’s discretion by ‘clear and objective standards’ that provide ‘specific
and detailed guidance,” and that ‘make rationally reviewable the process for imposing a sentence
of death.”” Jeffers, 497 U.8. at 774 (citing Godfrey v. Georgia, 446 U.S. 420, 428, 100 S. Ct.
1759, 64 L.Ed.2d 398 (1980)).

The instruction, OUJI-CR (2d) 4-73, given to the jury in Mr. Pavatt’s case provided:

INSTRUCTION NUMBER 5

As used in these instructions, the term “heinous” means extremely wicked or

shockingly evil; “atrocious™ means outrageously wicked and vile; “cruel” means

pitiless, or designed to inflict a high degree of pain, utter indifference to, or
enjoyment of, the sufferings of others.

The phrase “especially heinous, atrocious, or cruel” is directed to those crimes

where the death of the victim was preceded by torture of the victim or serjous

physical abuse,

(O.R. Vol. 11 at 1286). Mr. Pavati’s tri:_zl counsel objected to the use of the patterned instruction

and the related verdict form. (O.R. Vol. 7 at 1286). (M. Tr. of Aug. 3, 2003, at 69). The trial

court made it clear that if an instruction on an aggravating circumstance was not found in the
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Uniform Jury Instruction Criminal section, she was not going to give one: “If they didn’t put it in
there they must not want us to have it.” (Tr. Vol. 15 at 37335).

Mr. Pavatt’s death sentence, under Oklahoma’s statutory scheme, is contingent upon a
finding that the murder was *“especially heinous, atrocious, or cruel.” Because the terms
themselves are vagne and have been held to be so by the United States Supreme Court in
Cartwright v. Maynard, 486 U.S. 356, 108 S. Ct. 1853, 100 L.Ed.2d 372 (1988), it is critical that
the jury be given proper guidance regarding what facts it must find to support proof beyond a
reasonable doubt that this aggravating circumstance exists. To reach the “serious physical abuse”
arm of the aggravating circumstance, Oklahoma has determined that the jury must find that there
was “conscious physical suffering.” Cheney v, State, 1995 OK CR 72, 909 P.2d 74, 80; Booker
v. State, 1993 OK CR 16, 851 P.2d 544, 548; Stafford v. State, 1992 OK CR 33, 832 P.2d 20, 23;
Battenfield v. State, 1991 OK CR 82, 816 P.2d 555, 565. In Battenfield, the Court specifically
held that the required torture or serious physical abuse element was not met unless there was
evidence of conscious physical suffering of the victim prior to death. 816 P.2d at 565.

Despite this line of cases, however, no instruction was given to Mr, Pavatt’s jury
informing it that conscious physical suffering must be proven beyond a reasonable doubt before
the “especially heinous, atrocious, or cruel” aggravator could be found. Judge Hartz, concurring
in Spears v. Mullin, 343 F.3d 1215, 1256-59 (10th Cir. 2003), recognized the gap between
controlling law and the uniform jury instructions when he noted that the term “conscious
suffering” appears nowhere in the Oklahoma instructions. In DeRosa v. Stafe, 2004 OK CR 19,
89 P.3d 1124, 1155, this Court applauded a trial court for modifying the existing uniform jury
instruction defining “especially heinous, atrocious, or cruel” to require the jury to find beyond a

reasonable doubt that “the victim experienced conscious physical suffering.” 89 P.3d at 1155, n.
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156. The Court has also adopted an instruction to replace the instruction used in Mr, Pavatt's
case, namely OUJI-CR (2d) 4-73, for all future capital murder trials, The following language
must now be included: “You are further instructed that you cannot find that ‘serious physical
aﬁuse’ or ‘great physical anguish’ occurred unless you also find that the victim experienced
conscious physical suffering prior to histher death. "Id. at 1156. Mr. Pavatt did not get the
benefit of this instruction.

While it was not until 2005 that OUJI-CR (2d} 4-73 was amended in an attempt to
conform to existing law, Ring v. Arizona, 536 U.S. 584, 589, 122 S. Ct. 2428, 153 L.Ed.2d 556
(2002), existed prior to Mr. Pavatt’s trial.’ Ring holds that a capital defendant is entitled to have
the jury determine beyond a reasonable doubt any fact that increases his sentence to the
possibility of death. Ring was specifically acknowledged by the Court in DeRosa. Despite the
+ Court’s recognition of the fundamental, central Sixth Amendment right in Ring, however, the
Court previously found no constitutional problem with failure to provide the instruction.

Mr. Pavatt was entitled to have his jury specifically instructed concerning what facts it
had to find beyond a reasonable doubt in order to make Mr. Pavatt eligible for the sentence of
death, While insufficiency of the evidence to support the aggravator of “especially heinous,
atrocious, or cruel” was raised previously, this Court should reverse in light of these instructional
developments and imperatives. If is impossible to determine whether the jury would have found

the aggravating circumstance “especially heinous, atrocious, or cruel” had they been given.an

5 In addition to the same definitions of the central terms, OUJI-CR 4-73 now states the prosecution is required to
prove beyond a reasonable doubt: First, that the murder was preceded by either forture of the victim or serious
physical abuse of the victim; and Second, that the facts and circumstances of this case establish that the murder was
heinous, atrocious, or cruel, You are instructed that the term “torture” means the infliction of either great physical
anguish or extreme mental cruelty. You are further instructed that you cannot find that “serious physical abuse” or

“great physical anguish” occurred unless you alse find that the victim experienced conscious physical suffering prior
to his/her death.
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instruction that properly narrowed the otherwise facially vague terms. It is critical that the
sentencing jury in a capital case be properly instructed on what law applies. Simmons v. South
Carolina, 512 U.S, 154, 114 8, Ct. 2187, 129 L.Ed.2d 133 (1994); Walton v. Arizona, 497 U.S
639, 110 S, Ct. 3047, 111 L.Ed.2d 511 (1990) (overruled on other grounds).

Had Mr. Pavatt been tried seven {7) months later, such an instruction would have been
required under DeRosa. Mr. Pavatt’s constitutional right to have his jury properly guided in its
life and death decision should not turn on vagaries in this state’s jurisprudence. Because there
was no instruction properly limiting and channeling the jury’s discretion, Mr. Pavait’s
constitutional rights were violated and post-conviction relief should be granted.

PROPOSITION FIVE

THE EIGHTH AND FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION ARE VIOLATED BY OKLAHOMA’S CONTINUED USE OF THE
FACIALLY VAGUE AGGRAVATING CIRCUMSTANCE THAT A MURDER IS
“ESPECIALLY HEINOUS, ATROCIOUS, OR CRUEL.”

This Court’s efforts to adopt a narrowing construction of the phrasé “heinous afrocious or cruel”
after Cartwright v. Maynard, 822 F.2d 1477 (10th Cir. 1987) and Maynard v. Cartwright, 486
U.S. 356, 108 S. Ct. 1853, 100 L.Ed.2d 372 (1988), have not been consistent, Stoyffer v. State,
1987 OK CR 166, 742 P.2d 562, 563 (Okla. Crim. App. 1987) appeared to limit the aggravating
circumstance to murders in which “torture or serious physical abuse” is present. In the wake of
Stouffer, this Court attempted to formulate additional limitations by holding that unless there was
¢vidence of conscious physical suffering of the victim prior to death, the required torture or
serious physical abusc standard is not met. Perry v. State, 893 P.2d 521, 533-534 (Okla. Crim.
App. 1995); Booker v. State, 851 P.2d 544, 548 (Okla. Crim. App. 1993); Stafford v. State, 832
P.2d 20, 23 (Okla. Crim. App. 1992); Battenfield v. State, 816 P.2d 555, 565 (Okla. Crim. App.

1991); Brown v. State, 753 P.2d 908, 912 (Okla. Crim. App. 1988} (finding requisite torture or
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serious physical abuse not shown by death from multiple gunshot wounds); Davis v. State, 888
P.2d 1018, 1020-21 (holding requisite torture or serious physical abuse was not shown by death
of two victims, both shot twice with a .38 caliber handgun at relatively close range, after two
other surviving victims were shot); Cheney v. State, 909 P.2d 74, 80 (Okla. Crim App. 1995)
({concluding serious physical abuse required more than showing that estranged wife of defendant,
after being confronted by the defendant in parking garage, maced him and ran before being shot
and killed)., Thus, there seemed to be recognition by this Court that some suffering naturally
accompanies any homicide and that the especially heinous, atrocious, or cruel aggravator was
only appropriate in cases of undue or substantial conscious suffering, Crawford v. State, 840
P.2d 627 (Okla. Crim. App. 1992) (overruled on other grounds).

In Hmlvldns v. State, 891 P.2d 586, 592, 596 (Okla. Crim. App. 1994), the Court
indicated something more is required than the abuse that necessarily occurred in the act of killing
itself. Inexplicably, this Court found serious physical abuse in Mr. Pava'tt’s case, even though
there was no gratuitous violence, and the killing was much like that in Cartwright. The ever-
changing analysis of what is or is not an especially heinous, atrocious, or cruel murder has
‘resurrected the vagueness challenge supported in the Cartwright cases. Accordingly, this post-
conviction application should be granted and the Petitioner’s death sentence should be vacated.

PROPOSITION SIX
MR. PAVATT WAS DENIED THE EFFECTIVE ASSISTANCE OF
TRIAL, DIRECT APPEAL, AND POST-CONCTION COUNSEL IN
VIOLATION OF THE SIXTH, EIGHTH, AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION.
This Court has not been presented with complete evidence of ineffectiveness of Mr.,

Pavatt’s trial and appellate counsel. Here, trial counsel remained as an attorney of record on

appeal, and participated in the oral argument. Two instances of trial level ineffectiveness were
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raised on appeal, but were based solely on the record and raised without any independent
investigation. At post-conviction, counsel raised additional instances of trial and appellate
counsel ineffectiveness, but did not have the resources or time fo effectively investigate a case of
mitigation and present it, This Court denied discovery and an evidentiary hearing. Until now, no
counsel has done a thorough investigation into mitigation as is required by the United States
Supreme Court. With a hearing, Mr. Pavatt can show this Court that he has not received the
effective assistance of counsel at any stage of the proceedings.

A. Trial Counsel

Counsel must perform adequately, despite the deferential review of counsel’s
performance discussed in Strickland v. Washington. Williams v. Taylor, 529 U.S. 362 (2000);
Wiggins v. Smith, 539 U.S. 510, 534 (2003); Rompilla v. Beard, 545 U.S. 374 (2005).

In ruling upon ineffective assistance in capital cases, the Supreme Court has relied on the
ABA Guidelines for the Appointment and Performance of Counsel in Capital Cases, which the
Court has said are “guides to determining what is reasonable.” Wiggins, 539 U.8. 510, 524
(2005). ABA Guidelines for the Appointment and Performance of Counsel in Death Penalty
Cases (2003) (reprinted in 31 HOFSTRA L. REV. 913, 1045 (2003)).° Thus, the Court is clearly
stating that it is reasonable to expect counsel to perform up to these standards. The very objective
of the Guidelines is to establish a national standard of practice for the defense of capital cases,
which will “ensure high quality legal representation for all persons facing the possible imposition
or execution of a death sentence.” ABA Guidelines, Guideline 1.1(A).

From the outset it was unlikely Mr. Pavatt would receive effective representation. A
defense team, as required under the guidelines, was never assembled. ABA Guidelines, Guideline

4.1 — The Defense Team and Supporting Services. The “team™ consisted of Michael Arnett, lead

6 Herein after, ABA Guidelines.
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counsel, who had attended one seminar dealing specifically with the defense of capital cases, and
Justin Lowe, a lawyer just two years out of law school, who had no capital case experience or
knowledge of the relevant standards for capital trial counsel. (Exhibit #8, Affidavit of Michael
Arnett); (Exhibit #10, Affidavit of Justin Lowe). Neither attorney was qualified under the
Guidelines, 4BA Guidelines, Guideline 8.1 — Training. The “team” had no “mitigation
specialist.” (Exhibit #8). There was no investigator in any real sense of that word. (Exhibit #8);
(Exhibit #11; Affidavit of Terry Felts). Without the integral components of an effective defense
team, it is not surprising that the performance of trial counsel failed to meet constitutional
standards for both stages of the trial,

B. Counsel Failed to Adequately Present Evidence that Mr. Pavatt did not Author
the “Confession” Letter.

The prosecution obtained a copy of the “confession™ letter from Brenda Andrew’s trial
attorney and submitted it to David Parrett who testified at trial that the letter was conclusively
written by James Pavatt. (Tr. Vol. 12 at 3244).

Defense counsel argued at trial that Brenda Andrew would not be a codefendant in this
case “if anybody really believed [the confession letter].” (Tr. Vol. 14B at 3565). He further
argued that “the State of Oklahoma knows that what’s in [the confession letter] is not the truth
because if it was the truth Brenda’s not involved and if Brenda wasn't involved then she
wouldn’t be on trial for murder.” (Tr. Vol. 14B at 3567). Counsel presented no evidentiary
support for his argument. District Attorney Wes Lane authored a letter in which he said it was his
opinion that the confession letter was “concocted.” (Exhibit # 7) He also made a statement to the
press that the letter was “fabricated.” (Tr. Vol. 1 at 248). Wes Lane prosecuted both Mr, Pavatt
and Brenda Andrew at the preliminary hearing, but was walled off from the case afier defense

counsel identified Wes Lane as a witness who would be called to testify that in his opinion the
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“confession letter” was concocted. (P.H. Tr. of July 17, 2002 at 1372; O.R. Vol. 9 at 1733; M.
Tr. of Aug. 8, 2003 at 73), Inexplicably, Wes Lane was never called as a witness by the defense.
No evidence was ever presented that the District Attorney for Oklahoma County — a party in
interest — made a statement against interest (and against the argument of his assistants trying the
case) that the purported confession letter was “concocted.”

1t was not objectively reasonable for defense counsel to fail to call the only witness he
had to support his.theory that the “confession letter” had not been authored by his client. Trial
counsel had no prior experience with a forensic linguist. (Exhibit #8). Further, post-conviction
counsel did not consider retaining a forensic linguist. (Exhibit #5) No attempt was made to
retain an expert who could have scientifically studied the questioned letter and compared it with
many other of Mr. Pavatt’s letters and with letters from Brenda Andrew. Such an expert, whose
science has been held to meet the Daubert standard, could have testified concerning his analysis
of the “confession letter’”:

I find isolated Ianguage patterns in the questioned document that correlate with
Andrew’s grammatical language patterns, which would provide support to the hypothesis
that Brenda Andrew dictated the letter to Pavatt which he wrote verbatim in her words;

(Exhibit #12; Declaration of Robert Leonard, PhD).

Once defense counsel decided to argue that the “confession letter” was not authored by
his client, he had the duty to present evidence on that claim as forcefully as possible. A4BA
Guidelines, Guideline 10.8(B)(1) — the Duty to Assert Legal Claims. Mr. Amett did not have the
necessary skill or experience with the use of the expert witness who could have assisted him in
presenting his defense. ABA Guidelines, Guideline 5.1(B)(2)(e) — Qualifications of Defense
Counsel. He not only failed to present this defense theory with the witness he had (Wes Lane),

but also with the witness he could have had (Robert Leonard), The defense failures here,
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dovetailing with the prosecution’s conflicting arguments concerning the “letter” at the separate
trials of Mr. Pavatt and Ms. Andrew contributed to the State obtaining the conviction of Mr.
Pavatt on proof less than beyond a reasonable doubt. Prejudice is shown here by the reliance of
the jurors on what they considered to be strong evidence. (Exhibit #5). Direct appeal counsel and
post-conviction counsel were ineffective in not raising this deficiency of trial counsel.

C. Counsel Failed to Adequately Challenge the State’s Forensic Case.

The only “forensic” evidence that the State of Oklahoma had to tie Mr. Pavatt to the
murder of Rob Andrew was 1) the testimony of the hand-writing expert concerning the
“confession” letter and 2) the testimony of Gordon Robertson concerning the “consistency” of
the projectile in the garage door and the .22 caliber live round turned over by Janna Larsen.
While the prosecution’s actions in presenting false and misleading evidence were improper,
defense counsel failed to challenge the evidence.

Defense counsel should not have been lulled by the prosecutor into believing that the
FBI report was “inconclusive,” as Assistaﬁt District Attorney Smith relayed to the court. (M. Tr.
of Aug. 8, 2003 at 83), The language in the report was clear enough to have sparked a fire under
any effective counsel, as the report said “the Q1 bullet is analytically distinguishable from the
specimens in groups 2 and 3.” (Exhibit #2). Despite his duty to do so, defense counsel failed to
challenge this critical bit of evidence. See e.g., ABA Guidelines, Guideline 1.1 and accompanying
commentary (indicating that counsel “must be able to challenge zealously the prosecution’s
evidence™). He did not challenge the expertise and reliability of the “observation™ science of
Gordon Robertson, even though, had he done so, he could have shown the jury it was junk.
(Exhibit #3) He did not cross-examine Gordon Robertson with the information that the FBI

expert had arrived at a conclusion concerning the projectile and the .22 caliber bullet that was
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directly contrary to his own. He did not object to Assistant District Attorney Fern Smith and
Assistant District Attorney Gayland Gieger’s arguments to the jury that there was a “match”
between the projectile and the live rounds, And, he did not present a witness of his own and to
provide testimony that the projectile and the bullets did not come from the same manufacturer.

The State was able to cast an aura of science around their *“bullet evidence” in part
because the defense did nothing to counter these efforts. The introduction of scientific evidence
that is inaccurate and unreliable renders a trial fundamentally unfair. Brown v. Farwell, 525 F.3d
787, 796 (9th Cir. 2008). When trial counsel fails to mount a challenge to unreliable scientific
evidence he is ineffective. See e.g., Chatom v. White, 858 F.2d 1479 (11th Cir. 1988) (holding
defense counsel ineffective for failing to challenge prosecution’s forensic evidence), Williams v.
Quarterman, 551' F.3d 352 (5th Cir. 2008) (remanding for an evidentiary hearing on ineffective
assistance of counsel claim where counsel failed to s'eek independent review of State’s ballistic
and pathological evidence).

Trial counse! did nothing to challenge the “scientific” testimony presented as reliable; did
nothing to cross-examine the expert on a direcﬂy contrary finding by the FBI; did nothing to
present an expert of his own; and then failed to object when the prosecution argued that the
scientific evidence was conclusive. These failures relating to physical evidence linking Mr.
Pavatt to the crime scene, resulted in the deprivation of his Sixth Amendment right to counsel.
Direct appeal counsel and post-conviction counsel were ineffective in failing to raise this

element of trial counsel’s ineffectiveness. (See Exhibit #5).

D. Counsel Failed to Object to the Admission of Live Photographs of Rob Andrew.
Trial counsel objected to the admission of the video recording of the hunting trip. (Tr.

Vol. 7 at 1931-32). Yet, he failed to object to the admission of the other live photographs of Rob
37

ATTACHMENT 3 Appendix 168

APPENDIX B 227a



Andrew and of Rob and Brenda Andrew together. All of this evidence was used by the
prosecution as impermissible victim impact evidence in the guilt stage and had a prejudicial
impact upon both the finding of guilt and the sentence. Counsel’s performance was deficient as
there was no strategic reason for failing to object to this highly prejudicial evidence. The
introduction of victim impact evidence in the guilt phase of the trial is objectionable under
Oklahoma law. Pickens v. State, 850 P.2d 328, 342 (Okla. Crim. App. 1993); See also Carol v.
Stafe, 756 P.2d 614, 617 (Okla. Crim, App. 1988), and Spears v. State, 900 P.2d. 431, 445.
(Okla. Crim. App. 1995).

Id. at 445,

Trial counsel’s failure to object indicates his lack of knowledge of victim impact
evidence. Upon review of counsel’s conduct, it appears that, on the one hand, he filed some
“canned”” motions, prepared by his novice co.-counsel, dealing with live photographic evidence.’
(O.R. Vol. 7 at 1390, 1397); However, on the other hand, it reveals that he seemed to
misunderstand the potential for harm such photographs cause when called upon to argue his own
motion. (M. Tr. of Aug. 8, 2003 at 48-49). A review of his conduct further reveals that trial
counsel allowed multiple witnesses, who were friends and family of Rob Andrew, to testify to
entirely irfelevant matters that could only raise sympathy in the minds of jurors. It was trial
counsel’s duty to keep such imrelevant and prejudicial evidence from being considered by the jury
Direct appeal counsel and post-conviction counsel were ineffective in failing to raise this part of

trial counsel’s deficiencies.

7 Upon review of Defendant’s motions, it becomes apparent that trial counsel used boilerplate forms. Indeed,
though represented by independent counsel, some of Defendant’s motions have not even been edited enough to
delete the boilerplate reference that “[t]he Defendant is a poor person, represented by the Public Defender of

Oklahoma County, with no personal funds or access to funds in which fo hire an expert.” See e.g., O.R. Vol. 7 at
1354-56.
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E. Trial Counsel Failed to Object to Prosecutorial Misconduct,

Mr. Pavatt was denied a fair trial and a fair sentencing proceeding due to prosecutorial
misconduct, which impacted Mr. Pavatt’s right to due process of law. See Proposition Two,
above. There was pervasive prosecutorial misconduct, some of which has been previously raised
before this Court. Thé prosecutorial misconduct in the presentation of first stage victim sympathy
evidence, and in the use of the bullet evidence, and use of the “confession” letter were not
adequately challenged by trial counsel, nor arguably raised adequately by direct appeal and post
conviction counsel. These issues should be considered by the Court at this time.

F. Failure to Conduct a Mitigation Investigation and Failure to Present a
Meaningful Case for Life

Tral counsel failed abjectly to present 2 meaningful sentencing stage case that could
have saved James Pavatt’s life. As lead counsel Michael Arnett was ultimately responsible for
the investigation and presentation of the mitigation case. He had no mitigation specialist on the
defense— The Defense Team and Supporting Services. In the commentary to the ABA Guidelines,
a mitigation specialist is recognized as “an indispensable member of the defense team throughout
all capital proceedings.” Arnett could have requested funds for such a specialist, but did not do
so. (Exhibit #8).

Arnett did not conduct an independent investigation into Mr, Pavatt’s life history, and did
not independently gather any records on Mr. Pavait’s life. Amett claimed that “it was Mr.
Lowe’s responsibility to interview and prepare the mitigation witnesses for trial,” (Exhibit #8)
and yet Mr. Lowe not only did not consider this “to be in the range of [his] responsibilities”, but
also considered himself t0 be unqualified “to prepare and present a mitigation case.” (Exhibit
#10). Mr. Amett “focused” his planning on the “guilt/innocence phase of the case” (Exhibit 8).

Having a qualified mitigation specialist as an integral part of the defense team could have
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“insure[d] that the presentation to be made at the penalty phase [was] integrated into the overall
preparation of the case rather than being hurriedly thrown together by defense counsel still in
shock of the guilty verdict.” See Commentary to AB4 Guidelines 4.1. See Vivian Berger, The
Chiropractor as Brain Surgeon: Defense Lawyering in Capital Cases, 18 N.Y.U. REV. L &
S0C CHANGE 245, 250 (1991).

The end result was the presentation of an ill-prepared anemic case to save Mr. Pavait’s
life. Most of the second stage witnesses were family members and friends testified that they
believed Mr. Pavatt to be innocent. Each of these witnesses shared a common experience in
being asked at the last minute to provide testimony. According to Wade Veteto, stepfather to
Mr. Pavatt;

[t]he only conversation I had with Jim’s lawyer, Mr, Amett, prior to trial was

about financial arrangements for his fee. I did not talk with any lawyers about my

testimony, what questions would be asked or what to expect before trial. No

lawyer or investigators ever came to my home or called me or Willie....I was
subpoenaed to testify.... When I arrived, along with some other people from the

Sand Springs area, we went to the courtroom. The lawyer, or someone associated

with the lawyer, gathered the witnesses together in the couttroom and talked to

everyone at the same time. I was told I would be called to testify but no one ever

told me what [ would be asked.

(Attachment 12 to Exhibit 13, Affidavit of Wade Veteto); See also attachments 14, 19,
and 20 to Exhibit 13.

There was no one on the defense team conducting the “ongoing, exhaustive
independent investigation of every aspect of the client’s character, history, record and any
circumstances of the offense, or other facts, which may provide a basis for a sentence less

than death.” Supplementary Guidelines for the Mitigation function of Defense Teams in

Death Penalty Cases (2008), Guideline 10.11(B). Not until the second stage witnesses
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were assembled in the courtroom to testify were they ever interviewed by anyone on the
defense team — and even that was a “group” interview.

The Defense presentation was incomplete, and ultimately ineffectual. Had counsel
performed as the Sixth Amendment requires a strong mitigation case could have been presented.
But to present a case in mitigation, trial counsel would have needed to know what mitigation is:

Mitigation evidence includes, but is not limited to, compassionate factors

stemming from the diverse frailties of humankind, the ability to make a positive

adjustment to incarceration, the realities of incarceration and the actual meaning

of a life sentence, capacity for redemption, remorse, execution impact,

vulnerabilities related to mental health, explanations of patterns of behavior,

negation of aggravating evidence regardless of its designation as an aggravating

fact, positive acts or qualities, responsible conduct in other areas of life (e.g.

employment, education, military service, as a family member), any evidence

bearing on the degree of moral culpability, and any other reason for a sentence

less than death,

Supplementary Guidelines for the Mitigation Function of Defense Teams in Death Penalty
Cases, (2008) Guidelines 1.1. It is clear that Mr. Arnett never prepared for what he would need
to do if the jury convicted his client. Mr. Arnett had the obligation to formulate a defense theory,
one that would be effective in connection with both guilt and penalty. ABA Guidelines, Guideline
10.10.1, Trdal Preparation. The commentators to the 4BA Guidelines conclude: “{ilt is critical
that, well before trial, counsel formulate an integrated defense theory that will be reinforced by
its presentation at both the guilt and mitigation stages.” No such integrated theory was
formulated or implemented, and yet it was available to defense counsel had he acted effectively.

There is a persuasive theme that fits with both the guilt stage defense and the punishment
phase defense. (Exhibit #13; Mitigation Investigation Report). James Pavatt is 2 man who was
deprived of a sense of belonging and identity from childhood. His mother, supported by her
extended family, lied to him about who his father was and the circumnstances of his illegitimate

birth. He grew up desperately wanting to please his critical mother, and always hoped to create
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for himself some of the hero worship he saw bestowed on Trooper Sidney Pavatt - his brother’s
father, and the man he had been told was his father. (Algin Sydney Pavatt, a Trooper with the
Arkansas State Police died in the line of duty on September 26, 1948, five years before James
Pavatt was born.) See Exhibit #13, p. 3; Appendix # § to Attachment #13; Trooper Algin Sidney
Pavatt’s gravesite at the Halbrook) These circumstances developed in him a strong need for
unconditional love, and made him vulnerable to manipulation by others — especially a woman,
(Exhibit #13, pp. 36-38) Despite these circumstance that ultimately pulled him into Brenda
Andrew’s snare, and tied him to her, there are good and honorable things about James Pavatt’s
life that the jury never heard.
DIVERSE FRAILTIES OF HUMANKIND

Jim Pavatt is a Christian. He was raised in church by his mother. Throughout his life he
made commendable efforts to better himself, being involved in church activities, actively
pursuing further education, and being a respected co-worker. (Exhibit #13, p. 37). He is
described by so many who know him well, in the kindest and fondest of terms. His former wife,
Suk Hui Yang, who was divorced by James Pavatt immediately prior to the Rob Andrew murder
and who was a witness for the prosecution descriBes Jim as being “a very sweet and caring
husband. .. [with] a big heart.... (Appendix #23 to Exhibit #13). Norma Zickefoose, a long time
friend of Jim’s, with whom he shares a love of sports, finds Jim to be “soft hearted” and
“compassionate”. (Appendix # 20 to Exhibit #13). Justin Studebaker, Jim's childhood friend
describes Jim as “honest, trustworthy, loyal, and respectful as a child and as an adult”
{Appendix # 19 to Exhibit #13). Gary McBride, another of Jim's childhood friends knows Jim
o be “a g:ood person”, a person who is “smart”, has “high morals” and was never “violent”.

(Appendix #21 to Exhibit #13). Anthony Adigwe, who worked with Jim at Prudential knew Jim
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to be “good natured, cordial, supportive, and knowledgeable” and always willing to help those
who needed it. (Appendix #26 to Exhibit #13). H.D. Wheeler, Jim’s friend and mentor in the
insurance business describes Jim as being “polite” and “honest” with a “nice personality.”
{Appendix #25 to Exhibit #13).

Despite these glowing terms, these same individuals saw defects in Jim that help explain
how he was led into involvement with Brenda Andrew,

Justin Studebaker: “From my observations, when it came to women, Jim was

easily influenced by a pretty face. Jim was so shy that if a pretty girl paid any

attention to him he was just amazed and very grateful. He would do anything for

them, It was like he had blinders on. He couldn’t see any of their faults. In high

school, Jim lost all good sense when it came to girls.”
(Appendix #19 to Exhibit #13).

All of this mitigation evidence was readily available, but was not presented.

MR. PAVATT SUFFERS FROM SIGNIFICANT PSYCHOLOGIAL IMPAIRMENTS
In May, 2003, shortly before Mr, Pavatt’s trial was originally set, Mike Arnett hired Dr. J.R.

Smith to do a psychiatric evaluation of Mr. Pavatt, Dr. Smith was sent to the jail to interview Mr.
Pavatt without a referral question and without any background information, social history
records, military records, or information from family members. (See Exhibit #14). Dr. Smith
interviewed Mr. Pavatt in the jail on May 16, 2003, and in August, 2003 sent Michael Arnett his
written report and his handwritten notes of his interview with Mr. Pavatt. Mr, Amett never
discussed the case or Dr. Smith’s report with him. Arett did not interview Dr. Smith or prepare
him to testify in the sentencing phase of Mr. Pavatt’s trial. In Dr, Smith’s interview he
rec;)gnized potential mental health problems, and vulnerability and susceptibility in Mr. Pavatt,

Had Dr. Smith had access to the additional information developed by a propter mitigation

specialist, and the military records indicating symptoms associated with post-traumatic stress
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disorder, and statements from family and friends, he would have found that Mr. Pavatt suffers
from mental impairments.

After recently discovering Dr. Smith’s report and notes, and having an opportunity to speak
with him, federal habeas counsel made arrangements to have Mr. Pavatt further evaluated by a
psychiatrist. Dr. Manuel Saint Martin determined that Mr. Pavatt suffers from psychological
impairments which make him especially susceptible to manipulation by someone like Brenda
Andrew. Bven so, in a structured environment like prison, M. Pavatt demonstrates exemplary
behavior. (See Exhibit #15, Affidavit of Dr. Saint Martin). Development and presentation of this
evidence in the second stage of Mr. Pavatt’s trial would have been considered with the defense
theme in the first stage, and could have given the jury a compelling reason to give Mr. Pavatt a
sentence less than death.

The menta! condition of a person facing a death sentence is powerful mitigation. Michael
Arnett has previously been found ineffective in a case in which his deficiencies were very
similar. Marquez-Burrola v. State, 157 P.3d 749, 763-69 (Okla. Crim. App. 2007). In Marquez-
Burrola Amett did not have a mitigation specialist; he did not have co-counsel who was
qualified in a death penalty case; he did not investigate his client’s background or his mental
health. After an evidentiary hearing, this Court . was able to look at the entire picture, and see
clearly that Michael Arnett’s deficiencies prejudiced the defendant. There is a need here for the
same relief. An evidentiary hearing can illustrate for this Court that trial counsel was ineffective,
and that his ineffectiveness prejudiced Mr. Pavatt.

AIR FORCE CAREER AND HONORABLE DISCHARGE
Jim Pavatt served his country with a career in the United States Air Force for 18 years.

His DD214 shows that he received the following medals and honors: Air Force Training

ATTACHMENT 3 Appendix 175

APPENDIX B 234a



Ribbon; National Defense Service Medal with a Bronze Star, Air Force Good Conduct Medal
with 5 oak leaf cluster; Longevity Service Award Ribbon with 3 oak leaf cluster; USAF NCO
Graduate Ribbon, and Air Force Outstanding Unit Award. (Exhibit #16; Air Force Records). In
addition, Petitioner received additional commendations, certificates of appreciation, meritorious
service awards, and the Beacon of Freedom Award. (See Attachments 15,1-1 through 15.1-19 to
Exhibit #13). Throughout his career he was commended by his superiors and praised for qualities
of leadership, integrity, clear thinking, hard work, and devotion to duty. (Exhibit #13 and #16;
Mitigation Investigation Report and Air Force Records). He was recognized by those servicemen
who know him in the Air Force to be: 1) “competent, a very capable man. He was devoted to the
military and had a great work ethic. I’d call him fair minded with the men. He was very capable
and competent.” (Appendix #27 to Exhibit #13; Affidavit of Glen Coleman), 2) Sergeant Pavatt
was responsible for supervising the individuals providing security for the airplanes and other
hardware located on base. We knew many of the same people and had associations with many of
the same persons during our Tinker assignment. We both worked at Tinker in our separate
divisions for several months prior to Jim being sent to First Sergeant School. In my dealings with
Mr. Pavatt while at Tinker, he was a quiet, unassuming kind of person.” (Exhibit #17; Affidavit
of Jim Telies).

Mr. Arnett only gave passing reference to Mr. Pavatt’s distinguished military career. He
failed to present the powérful mitigation he had at his fingertips. The distinguished ﬁxilitary
career, especially when explained in terms of Mr. Pavatt’s mental health, could have given the

jury strong reasons to find Mr. Pavatt deserving of a life sentence.
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ABILITY TO MAKE POSITIVE ADJUSTMENT TO INCARCERATION

James Pavatt had no prior criminal record of any kind. While he remained in jail awaiting
trial, his ability to make a positive adjustment to incarceration became readily apparent. A
minimal investigation by trial counsel would have revealed this mitigating evidence. While
incarcerated in the Oklahoma County Jail, James Pavatt befriended another inmate, Tony Green.
Jim was a working as a trustee and was “diligent and hard working”. He was kind and
considerate of the men being held in the mental health unit who were often distraught, despairing
and crying. Jim tafked to them and genuinely cared how they were doing....He treated them with
kindness. Mr. Green admired Jim because he maintained a positive, confident attitude throughout
his legal proceedings, which Tony attributed to Jim’s faith in God. (See Exhibit #18, Affidavit
of Paula Alfred).

Similar information could have been provided by Jim Telles. Officer Telles was
responsible for transporting Jim to the courtroom for proceedings. He’d known Mr. Pavatt when
they had been stationed at Tinker Air Force Base. Mr. Pavatt was always cooperative and never
caused any trouble. In Officer Telles’ opinion: “Jim Pavatt would not be a continuing threat to
any inmate or correctional officer if he received a life sentence with possibility of parole or a life
sentence without the possibility of parole.” (Exhibit #17).

Charles Jennings, who ministered to the Oklahoma County Jail inmates, developed a
special relationship with Mr., Pavatt while he awaited trial. He described Jim as getting along
well with the correctional officers, and Jim was always eager and willing to talk with him about
their faith, Mr. Jennings found Jim to be sincere in his religious beliefs, and noted that he was
especially helpful to the inmates who were housed on the mental health unit. (Exhibit # 19,

Affidavit of Charles Jennings).
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Dr. J.R. Smith could likewise have confirmed that James Pavatt could be a productive
and non-dangerous inmate, who would never be a threat to prison personnel or other inmates.The
mitigation defense could have been consistent with the guilt phase defense that Mr. Arnett
presented. Arnett acknowledged that Mr. Pavatt had become intimately involved with Brenda
Andrew; that he may have helped her with the insurance policy, that he was influenced by her to
flee to Mexico after Rob Andrew’s death, that she manipulated him as she had manipulated other
men (Nunley, Higgins, and Rob Andrew), possibly to the point of getting him to write a letter
that implicated himself but exonerated her. The mitigation defense that could have been
presented with proper investigation does not conflict with Amett’s guilt phase defense,

In Marquez Burrola v. State, 2007 OK CR 14, 157 P.3d 749, 763-69, as with this case,
no substantial mitigation work was completed until immediately before trial and the mitigation
case presented was nothing more than three family members telling the jurors the appellant had
been a good person and asked them to spare his life. Jd. at 766-67. The Court recognized that
“Ialn aggressive mitigation effort, initiated early in the case, would not only have humanized
Appellant in the eyes of the jurors, but might also have helped explain his conduct.” Id. at 767.

The trilogy of United State Supreme Court cases cement the overarching importance of
investigating and presenting mitigating evidence. Williams v. Taylor, 529 U.S. 362 (2000);
Wiggins v. Smith, 539 U.S 510 (2003); Rompilla v. Beard, 545 U.S. 374 (2005) Had the jury
been presented with the powerful mitigation evidence available there is a reasonable probability
that at least one juror would have voted for a sentence of less than death.

These failures were the result of the lack of preparedness for the punishment stage of the

trial as shown above. When this Court previously addressed these issues, it did so without the
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benefit of the information on the woeful inadequacy of trial counsel’s investigation and
preparation and without the benefit of the wealth of mitigation evidence available.

G. DIRECT APPEAL COUNSEL

Trial counsel continued to represent Mr. Pavait through direct appeal. He engaged Gloyd
McCoy to be primarily responsible for the appellate writing. Mr. Arnett was not pleased with the
quality of Mr. McCoy’s work and/or he was concerned about what issues were neglected,
(Bxhibit #8). Trial counsel, although arguing a portion of the appeal before the Oklahoma Court
of Criminal Appeals, did not seek to file a supplemental brief raising additional issues, nor did he
file a motion requesting to present evidence outside the record, Direct appeal counsel failed to
perform effectively in presenting issues involving state law as well as Constituticnal law.

There are multiple errors of direct appeal counsel in failing to raise reasonable and
potentially winning issues, and in failing to effectively raise issues that were presented to this
Court. Many of these failures were presented in Mr. Pavatt’s initial post-conviction application.
The deficiencies of direct appeal counsel not previously included are: 1. Appellate counsel did
not identify all the prosecutorial misconduct that there was; 2. Appellate counsel did not raise
the issue of the admission of live photographs and live video recording of Rob Andrew; 3.
Appellate counsel failed to conduct any inVesﬁgaﬁon or interview any potential witnesses; 4.
Appellate counsel failed to challenge the “confession” letter with expert evidence; 5. Appellate
counsel failed to challenge the junk science of the prosecution’s ballistic evidence; and 6.
Appellate counsel failed to supplement the record with the powerful mitigation evidence that
trial counsel failed to discover.

Appellate counsel failed to effectively represent Mr. Pavatt. It is likely that had appellate

counsel effectively presented viable and meaningful issues to this Court relief would have been

48

ATTACHMENT 3 Appendix 179

APPENDIX B 238a



granted. A criminal defendant is entitled to effective assistance on his first appeal as a matter of
right, See Evin§ v. Lucy, 469 U.S, 387 (1985). Further it is clear that trial counsel and appellate
counsel were one in the same, although an additional attorney, did participate in the direct
appeal. This Court does not apply a procedural bar to IAC claims brought subsequent to a
defendant’s direct appeal where trial and appellate counsel are the same. Davis v. State, 2005
OK CR 21, 123 P.3d 243, 244-46 (relying heavily on Kimmelman v. Morrison, 447 U.S. 365
(1986)).

H. POST-CONVICTION COUNSEL

Finally, this Court has held that the state statutory right to post-conviction counsel in
capital cases carries with it a requirement that post-conviction counsel perform effectively. Hale
v. State, 934 P.2d 1100 (Okl. Cr. 1997) See also Okla. Stat. tit 22, § 1356. Hale recognized the
unfairness in providing a lawyer, but not requiring that lawyer to be effective. This holding
provides a Due Process interest in effective post-conviction counsel Evitts, 469 U.S. 387, Hicks
v. Oklahoma,447 U.S. 343, 100 S.Ct. 2237, 65 L.ed 2d 175 (1980); Hatch v. Oldahoma,58 F.3d
1447, 1460 (10™ Cir 1995). In Hale, this Court held that a claim of ineffective assistance of post-
conviction counsel was cognizable on a second post-conviction application since this was the
“first available opportunity” for the petitioner to raise such a claim. Jd. At 1102, Similarly, in
Spears v. State, No. PC-99-1099 (Oct 13, 1999) (unpub, copy attached as exhibit #20), this Court
reached .the merits of the petitioner’s claim that his post-conviction counsel was ineffective,
which claim was presented in a second post-conviction application.

Post-conviction counsel in Mr, Pavait’s case challenged the effectiveness of trial counsel
and appellate counsel on some important grounds. However, a complete mitigation investigation

was not done, and time and money constraints prevented post-conviction counsel from properly
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challenging the “confession” letter and the ballistics. (See Exhibit #5). Post-conviction counsel

was also undermined by trial counsel’s failure to turn over his entire file, including the FBI

report that indicated that the projectile in the garage did not come from the same kind of bullets

as the live rounds in Janna Larsen’s car. If post-conviction counsel could and should have

discovered all the information now known with reasonable diligence, she performed deficiently.
REQUEST FOR RELIEF

Mr, Pavatt requests:

1. A full and fair evidentiary hearing as to the effectiveness of trial counsel, direct
appeal counsel, and post-conviction counsel; a full and fair evidentiary hearing concerning the
prosecutorial misconduct, in order to show the prosecution deliberately presented false evidence;
and on the Petition as a whole and particularly as to any issues which involve facts not apparent
from the existing record and to any issues which involve facts disputed by the state.

2. That the Application for Post-Conviction Relief be granted.

Respectfuily submitted,

Brewster & DeAngelis, P.L.L.C.

NN/

Robert R. Nigh, Jr., OBA #11686
2617 East 21 Street

 Tulsa, Oklahoma 74114
{918) 742-2021 ~ Telephone
(918) 742-2197 —~ Facsimile
migh@brewsterlaw.com

COUNSEL FOR PETITIONER
JAMES PAVATT
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CERTIFICATE OF SERVICE

. grrf' 67" wp
I hereby certify that on the day A.u-g'!;wc 2009, 1 mailed the foregoing Second
Application for Post-Conviction Relief by U.S. Mail to the following:

72NN

Robert R. Nigh, Jr.

Seth S. Branham

Assistant Attorney General
313 NE 21* Street
Oklahoma City, OK 73105
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ATTACHMENT # 4

Opinion, Pavatt v. State, PCD-2009-777 (Okla. Crim. App., Feb. 2, 2010)
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IN THE COURT OF CRIMINAL APPEALS OF THE STATE OF OKLAHOMA

JAMES DWIGHT PAVATT, ) NOT FOR PUBLICATION
)
Petitioner, )
v, ] Case No. PCD-2009-777
) .
THE STATE OF OKLAHOMA, ) T
. ) 8TA rga QR’MINALABREALS
Respondent. ) ORLAMOMA

OPINION DENYING

FER = 2 2019

SECOND APPLICATION FOR POST-CONVICTION RELIERTAE H%LL S, RICHIE

AND APPLICATION FOR EVIDENTIARY HEARING

C. JOHNSON, PRESIDING JUDGE:

Pctitibnex‘, James Dwight Pavatt, was convicted by a jury in Oklahoma -

County District Court, Case No. CF-2001-6189, of First Degree M_urder (21

0.8.2001, § 701.7) (Count 1) and Conspiracy to Commit First Degree Murder
(21 0.8.2001, § 421) (Count 2). The jury found the existence of two
aggravating circumstances, and recommended a sentence of death on Count
1.1 As to Count 2, the jury recémmended ten years imprisonmént and a $5000
fine, .The trial court sentenced aécprdingly on October 21, 2003. This Court
affirmed Petitioner’s convictions and sentences on direct appeal. Pavatt v.
State, 2007 OK CR 19, 159 P.3d 272. Petitioner sought certiorari review by the

United States Supreme Court, which was denied. Pavatt v, Oklghoma, ___ U.S,

_ ., 128 8.Ct. 1229, 170 L.Ed.2d (2008). Petitioner sought post—conviétion

1 The State alleged three aggravating circumstances in support of the death penalty on Count
1: {1) that the murder was especially heinous, atrocious, or cruel; (2) that the murder was
committed for remuneration or the promise of remuneration; and (3) that the defendant
constituted a continuing threat to society. The jury found the first and second circumstances

existed.
o SCANNED
FEB ¢ 4 201 Date
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relief from this Court, which was denied. Pavaift v. State, Case No. PCD-2004-
25 (April 11, 2008; not for publication). In 2008, Petitioner sought habeas
corpus relief in the United States District Court for the Western District of
Oklahoma (Case No. CIV-08-470-R). That case is pending.

Our consideration of Petitioner’s ~claims is circumscribed by the
provigipns_of the Post-Conviction Procedure Act, l22 _0_.S.S_i1pp,,2_QQ6, 8§ 1{)8_0._et _
seq. The Act provides applicants with very‘ limited grounds upon which to
attack their convictions. Claims which could have been raised on direct
appeal, but were not, are generally considered waived. Claiths which were
raised and ﬁddressed on direct appeal are barred from being relitigétect by the
doctring of res judicata. Furthermore, claims which are properly raised in a
post-conviction application may only afford relief if they “[sJupport a conclusion
either that the outcome of the trial would have been different but fér the errors
or that the deféndant is factually innocent.” .22 0.8.8upp.2006, § 1089{C).

.Currently before the Court is Petitioner’s Second Application for Post-
Conviction Relief, Application for Evidentiary Hearing with Brief in Support,
and two bound volumes of exhibits in suppoﬁ thereof2 Under the Post-
Conviction Procedure Act, our consideration of successive applications for relief

is even more limited than the review afforded to initial applications. We may

2  On September 9, 2009, Petitioner's counsel filed a *Motion to Supplement Exhibits,”
Counse] noted that a copy of Petitioner's first Application for Post-Conviction Relief {Case¢ No.

" PCD-2004-25} had inadvertently been omitted from the exhibit package previously filed on

September 2, 2009, and asked this Court to accept a tendered copy at that time., Our Rules
require that copies of all ptior post-conviction applications be appended to a new post-
conviction application. See Rule 9.7(A}(3){d), Rules of the Oklahoma Court of Criminal Appeals,
22 0.8., Ch. 18, App. (2009). Petitioner’s motion to supplement his exhlbits with a copy of his
first Application for Post-Conviction Relief is therefore GRANTED,

2
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not consider the merits of émy claim made in a subsequent application for post-
conviétion relief, unless (1} the legal basis for that claim was previously
unavailable,I or (2) the facts supporting the claim were not previously
ascertainable through the exercise of reasonable diligence, and those facts, “if
proven and'viewed in light of the evidence as a whole, would be sufficient to

_____________ establish by clear and convincing _evidf;i.lc_e that, but for the alleged error, no
reasonable fact finder would have found the Applicant guiity of the underlying
offense or would have rendered tﬁe penalty t_af death.” 22 0,S8.8upp.2006, §
1089(D})(8). |

Petitioner raises numerous issues in this most recent apph'c_ation; they
are grouped into six propositions of error. In Proposition 1, Petitioner claims
he was denied a fair trial by a long list of inadmissible hearsay. Petitioner
éoncedes that this issue was raised, and rejected, in his first application for
post—cﬁnviction relief, but claims prior post-conviction counsel “did not argue
the effect of such evidence in the second stage of trial.” (Petitioner’s
Application at 11 & n. 3) The facts and law supporting the new slant on this
claim were available to Petitioner in prior proceedings. We may not consider it

' at this time. 22 0.8.8upp.2006, § 1089(D)(8).

In Proposition 2, Petitic;ner lists several-insta‘nces of alleged prosecutor
misconduct. He concedes that both appellate counsel, and first post-conviction
counsel, made claims of prose'cufor " misconduct in prior proceedings
{Petitioner’s Application at 20), but.he offers some new arguments, We have

reviewed the three cafegories of prosecutdr misconduct presented, but all of
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them coul_d have béen raised in prior prc:cét*:ciings.3 We decline to review them
further at this fime. 22 O.S..Supp.ZOQG, § 1089(D)(8).

In Proposition 3, Petitioner claims he was denied a fair. trial by the
combined effect of gruesome photographs of the murder victim, and photo and

video evidence showing the victim before his demise. Petitioner concedes that

on direct appeal, we rejected his claim that the post-mortem photographs of

the victim were not unfairly gruesome, Nevertheless, he claims we have not

considered whether the same photos were “unnecessarily cumulative and

repetitive,” (Petitioner’s Application at 20) Petitioner also concedes that pre-
mortem visual images of the victim, introduced at trial, were complained about
in his previous post-conviction application. The current arguments merely

modify or expa,nd claims made, and rejected, in prior proceedings, and are

therefore barred by the doctrine of res judicata.* Turrentine v, State, 1998 OK .

3 Petitioner groups the alleged misconduct into three categories, First, he complains that
many of the questions posed to various witnesses In the guilt atage of the trial elicited answers
that could be characterized as “victim impact” evidence, which, when presented in the capital
sentencing stage of a trial, is subject to certaln resttictlons, Second, he complains that the
prosecittors misled the jury concerming forensic ballistics analyses made in the case. Petitioner
does not allege that the State withheld any evidence from the trial defense tearn. -While
Petitioner’s first post-conviction counsel has provided an affidavit that she “|does] not believe”
she received all information from trial counsel’s file relating to this issue, Petitioner offers no
information as to whether direct appeal counsel considered the issue and rejected if. Third,
Petitioner faults the State for using his written “confession? letter as substantive evidence of
guilt at his trial, while in his co-defendant’s trial, the prosecutors characterized the letter as
“concocted.” In the letter, Petitioner attempted to absolve his co-defendant of any involvement
in the murder, and admitted some limited involvement of his own (although he denied being
the triggerman). Not surprisingly, the prosecutors beleved that the letfer was relevant as an
admission against Petitioner's interest - but that the details of the letter were not partieularly

relable,

4 Petitioner’s complaint about the post-mortem photographs is something of a moving target,

As we noted on direct appeal, Petitioner’s concern at trial was more about the number of

photographs than their nature. On direct appeal, Petitioner shifted focus, complaining about

the gruesome nature of the photos individuelly, not about any cumulatively adverse effect. We

noted that the trial court did exclude some of the proffered photos at defense counsel’s request,
!

.4
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CR 44, § 1‘2., 965 P.2t_i 985, 989. Finally, Petiﬁoﬁer rcla,ims the prosecutor
improperly us;ed the post-mortem photographs as evidence that the murder
was espécialiy heiﬁous, atrocious, or eruel. This argument, based entirely on
the trial re-cord, couid have Béen raised in prior proceedings but was not. It
éannot be considered at this time. 22 0.8.Supp.2006, § 1089(D)(8).

In Proposition 4, Petitioner complains about one of the trial court’s
punishment-stage instructions. He contends that while the jury was
instructed on the prevailing definition of “heinous, atrocious, or cruel”
{referring to one of the aggravating circumstances alleged by the State), & more
elaborate definition of that term was constitutionally required. He alsé claims.
the jury should have been instructed that any facts supporting that
circumstance must be proven beyond a reasonable doubt before the
circﬁr'nstance could support a death sentence. Because this argument is ﬁased
on the trial record, it could have been made in prior proceedings, and may not

be considered now.3 22 Q.8,8upp.2006, § 1089(D)(8).

- and concluded that the remaining photos were not unfairly prejudicial. Pavatt, 2007 OK CR 19
at 99 54-55, 159 P.3d at 289-290.

5 [f any event, we have rejected the same argument several times in the past. Petitioner
essentially asks this Court to retroactively require an instruction that we promulgated — after
Petitioner’s conviction - in DeResa v. State, 2004 OK CR.19, 11 91-97, 89 P.3d 1124, 1154-57.
~ That instruction elaborates on the meaning of “heinous, atrocious, or cruel,” and the relevant’
Uniform Jury Ingtruction already in existence (No. 4-73) was amended a year later., DeRosa
was handed down several months after Petitioner’s trlal. DeRosa does not hold that the
Uniform Jury Instruction on this issue, being used at the time of DeRosa’s and Petitioner's
trials, was materially deficient. DeRosa, 2004 OK CR 19, { 97, 89 P.2d at 1156 {(“This opinion
should not be interpreted as a ruling that the former uniform instruction was legally inacourate
or inadequate”). This same attack on the pre-DeRosa vérsion of QUJI-CR (2nd)} No. 473 has
been rejected several times by this Court. Jackson v. State, 2006 OK CR 45, 1] 36-38, 146
P.3d 1149, 1161-63; Browning v, State, 2006 OK CR 8, {9 52-56, 134 P.3d 816, 843-45; Kojem
v. State, 2006 OK CR 7, 11 68-73, 130 P.3d 287, 300-01.
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In Proposition 5, Petitioner- claims that the. prevailing standards for
finding a particular murder to be “especially heinous, atrocious, or cruel” are
vague, and therefore, constitutionally inadequate. This legal argurnen;: could
have been raised in prior proceedings, but was not. It is therefore waived.8 22
0.8.Supp.2006, § 1089(D)8), |

_In Proposition 6, Petitioner makes a number of claims about the.
effectiveness of trial counsel, direct appeal counsel, and counsel on his first
post-conviction proceeding. Petitioner reiterates many of the complaints listed
above, and‘ faults each of his preceding attorneys for ecither not raising these
issues, or nof raising them in a particular fashion. He takes trial counsel to
task for not presenting a more thorough casé in mitigation of sentence, and
faults every attorney since for not making the same argument.

Again, given the posture of Petitmners case - a successive post-

vCOﬂV!Cthl’l proceeding ~ we must focus on whether he has shown that current
claims could not have been presented previously, in the exercise of reasonable
diligence, and whether these new claims cast doubt on either the jury’s finding
of guilt, or its imposition of the death sentence. 22 0.8.Supp.2006, §
1089(D)(8)(b)(1), (2). Petitioner must also demonstrate that the instant
application was filed within sixty days from t]_'-le date that the new information
could reasonably have been discovered. Rule 9.7(G)}3), Rﬁles of the Oklahoma

Court of Criminal Appeals, 22 0.8., Ch. 18, App. {2009)..

6 We have rejected the same argument many times in the past. See e.g, Cole v. State, 200’7 0}14
CR 27, § 37, 164 P.3d 1089, 1098.
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~.We have reviewed Petitioner’s complaints, and the evidentiary méte-ria.ls

he Has proffered to support them. Petitioner concedes that none of these

claims are based on newly-discovered evidence, or on any material change in

the law. He admits that all of the information -he presents as the product of a
more complete mitigation investigation was, in fact, available at the time of
trial, (Petitioner’s Application at 43) We are barred by the provisions of the
Pest-Conviction Procedure Act from considerihg these arguments and materials
now. 22 0.8.Supp.2006, § 1089(D)(8).
DECISION

Petitioner’s Second Application for Post-Conviction Relief, and his

request for an evidentiary hearing, are hereby DENIED. Pursuant

to Rule 3.15, Rules of the Oklahoma Court of Criminal Appeals, Title

22, Ch.18, App. (2009), the MANDATE is ORDERED igsued upon

the delivery and filing of this decision.

AN APPEAL FROM THE DISTRICT COURT OF OKLAHOMA COUNTY
THE HONORABLE SUSAN BRAGG, DISTRICT JUDGE

APPEARANCES ON POST-CONVICTION

ROBERT NIGH, JR.

BREWSTER & DEANGELIS, P.L.L.C.
2617 E. 21st 8T.

TULSA, OK 74114

ATTORNEY FOR PETITIONER

NO RESPONSE REQUESTED FROM THE STATE

OPINION BY C. JOHNSON, P.J.

A. JOHNSON, V.P.J.: CONCUR
LUMPKIN, J.: CONCUR ,
CHAPEL, J.: SPECIALLY CONCUR
LEWIS, J.: - CONCUR '
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ATTACHMENT # 5

Memo from Prosecutor Fern Smith to OCPD re: Tom Bevels Granted Access to All Evidence

(June 13, 2022)
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TO: BARRY CLARK, OCPD

FROM: FERN L. SMITH, ASST, DISTRICT ATTORNEY
OKLAHOMA COUNTY, (405) 713-1621

DATE: JUNE 13, 2002

SUBIJECT; PHYSICAL EVIDENCE REVIEW BY EXPERT WITNESS
RE: ANDREW/PAVATT TNCIDENT #01-110635

BARRY,

TOM BEVEL HAS BEEN RETAINED BY THE OKLAHOMA COUNTY DISTRICT ATTORNEY’S
OFFICE TO PERFORM A CRIME SCENE RECONSTRUCTION AND BLOOD SPATTER ANALYSIS
IN THE ANDREW/PAVATT MURDER CASE, INCIDENT # 01-110635. PLEASE ALLOW MR.
BEVEL TO REVIEW ANY OR ALL OF THE PHYSICAL EVIDENCE HE DEEMS NECESSARY TO
MAKE HIS ANALYSIS. IF YOU NEED ADDITIONAL INFORMATION OR HAVE ANY
QUESTIONS, PLEASE CONTACT ME ASAP.

THANK YOU.,
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ATTACHMENT # 6

OCPD Report of Theresa Bunn re: Gun Shot Residue Swabs from Brenda Andrew

(Dec. 05, 2001)
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Standarzxd Sup p‘l ement Report
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Reported Date: 11/20/01 Time: 18:20 Case: 01-110635 (052) Page: 1

r 'e: 21-701.7 S8 Crime: MURDER 1 Class:

Gocurrence Date: 11/20/01- Day: TUESDAY - Time: 18:20-
Status: AS ASSIGNED Closing Qfficer: 000127 SELLERS ROY
Location: 6112 SHAFTSBURY RD., OK RD: 430

B L L ] NARRATIVE R RSN S e S I N S S S S S T O O O S e e M o

TECHNICAL INVESTIGATIONS REPORT
CASE NUMBER: 01-110635
CRIME/INCIDENT: HOMICIDE
LOCATION OF CRIME: 6112 SHAPTSBURY
LOCATION PROCESSED: INTRGRIS BAPTIST EMERGENCY ROOM
DATE PROCESSED: 11-20-01
TIME CALL RECEIVED: 1845 HOURS
16-97: 1508 HOURS
10-98 (FROM SCENE): 2030 HOURS ARRIVED AT HOMICIDE SCENE
PATROL UNIT ON CALL: 2B103
OFFICER'S NAME: ROGER FROST
* “TIM'S INFORMATION: ANDREW, ROBERT W/M 9-19-52

SUSPECT INFORMATION: ANDREW, BRENDA EVERS W/F 12-16-63
PAVATT, JAMES W/M

PHOTOS: YES
35MM: NO

DIGITAL:YES

SKETCH:YES

BLUE BOOK:YES

CASE JACKET:YES

PRINTS : NO
ITEMS PROCESSED FOR PRINTS/HOW: S PRINTS OBTAINED?
~NONE FROM HOSPITAL EVIDENCE-

EVIDENCE COLLECTED FROM SU-BRENDA ANDREW AT HOSPITAL:
1.BLUE JEANS-TOMMY HILPFIGER SIZE 6-BLOODY

2. PINK SHIRT-THERMAL TYPE-MODA INTL-SIZE M-BLOODY
3.BLACK BRA-VICTORIA SECRET 36B

4 .BLACK PANTIES-VICTORIA SBCRET-SIZE M

5.BLACK SCCKS-CREW LENGTH

6.8 CE'S-SWABBINGS FROM SU-ANDREW'S HANDS AND CHEEK-

-RIGHT HAND RING FINGER

" Standard Trailer - First Page
I orting Officer: BUNN, THERESA Number: 001017 Date: 12/05/01 Time: 20:00
Typed by: TLYONS Number: 1017 Pate: 12/05/01 Time: 19:55

Approving Officer: STORY JIMMY  Number: 000145 Date: 12/06/01 Time: 11:36
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. Reported Date: 11/20/01 Time: 18:20 Case: 01-110635 (052} Page: 2
¢ ‘e: 21-701.7 §8 Crime: MURDER 1 Class:

~RIGHT HAND CENTER PALM AREA
-RIGHT HAND-OUTER SIDE OF PALM-BLK MARK "FROM KIDS BOTTLES"

-RIGHT HAND-WEBBING EBETWEEN THUMB AND INDEX FINGER

-LEFT HAND CENTER OUTER SIDE (TOP)-BLACK POWDERY TYPE MARK

~-LEFT HAND TOP SIDE OF INDEX AND MIDDLE FINGER

-LEFT HAND INNER SIDE RING FINGER

~RIGHT CHEEK OF FACE

NARRATIVE/ADDITIONAL INFORMATION:

ON 11-20-02 AT 1845 HCURS I RECEIVED A CALL RELATIVE TO A HOMICIDE AT 6112
SHAFTSBURY ROAD. WHILE ENROUTE TO THE CALL I WAS INFORMED BY DISPATCH THAT
IWO SUBJECTS WERE SHOT DURING A HOME INVASION AND THAT ONE SUBJECT, A FEMALE,
WAS ENROUTE TQ INTEGRIS HOSPITAL. I WAS TOLD TO CALL LT. MOONEY AT 990-
9708 AND HE INFORMED ME THAT THE MALE SUBJECT WAS DEAD AT THE SCENE AND
HAD BEEN SHOT WITH A SHOTGUN IN THE CHEST. MOONEY REQUESTED I GO BY
INTEGRES BAPTIST HOSPITAL TO COLLECT WHATEVER EVIDENCE MIGHT BE ON SU-
BRENDA ANDREW. HE INFORMED ME THAT BRENDA ANDREW, THE VI'S WIFE, WAS A
SUSPECT IN THE CASE AND MAY HAVE SHOT THE VICTIM. HE PROVIDED NO FURTHER
INFORMATION EXCEPT TO TELL ME THAT SHAFTSBURY WAS IN THE LANSRROOK

EDYXTION JUST OFF OF MACARTHUR, HE SAID THAT SU-BRENDA ANDREW DID NOT EKNOW
THAT HER HUSBAND WAS NOW DECEASED AND NOT TO TELL HER.

I CONTACTED LT. STORY WHILE ENROUTE TO THE HOSPITAL AND PROVIDED HIM WITH THE
INFORMATION T HAD RBECEIVED FROM THE MDT. I CALLED SGT DINH TO ASSIST ME
AT THE SCENE OF THE HOMICIDE. I WAS CLOSER T¢ THE HOSPITAL THAN THE SCENE

(: " I WENT BY THE HOSPITAL FIRST.

© I ARRIVED AT BAPTIST INTEGRIS HOSPITAL AT 1908 HOURS AND SU-BRENDA ANDREW
HAD NOT YET ARRIVED. I CONTACTED THE HOMICIDE SUPERVISOR, LT SELLERS, LISTED
ON THE CALL AND TOLD HIM ABOUT LT. MOONEY'S REQUEST TO PROCESS SU-ANDREW AND
PRESERVE WHATEVER EVIDENCE POSSIBLE AT THE EMERGENCY ROOM. I ASKED HIM IF
WE WERE DOING GUNSHOT RESIDUE (GSR) TESTING KITS AGAIN AND HE SATD WE WERE
NOT AND TO PROCESS AND PHOTOGRAPH SU-ANDREW AND COLLECT HER CLOTHES AS PER
OUR USUAL PROCEDURES. THE AMBULANCE ARRIVED WITH SU-ANDREW WHILE I WAS
ON THE PHONE S0 I HUNG UP AND WENT INSIDE THE EMERGENCY ROOM AND MET UP
WITH 8GT ROGER FROST WHO HAD ACCOMPANIED SU-BRENDA ANDREW FROM THE SCENE.

I PHOTOGRAPHED SU~-ANDREW AS SHE WAS BEING TREATED BY MEDICAL PERSONNEL IN
THE EMERGENCY ROCM. ROGER FROST WAS INTERVIEWING HER AND GETTING HER
STORY. BRENDA ANDREW APPEARED QUITE COMPOSED AND WAS NOT OVERLY EMOTIONAL
OR CRYING. SHE ASKED ABOUT WHO WAS TAKING CARE OF HER KIDS AND APPEARED
CONTENT THAT THE NEIGHBOR, DR. SHADID, HAD THE KIDS. SHE ASKED ABOUT

HER KIDS TWICE DURING THE TIME THAT I WAS THERE. SHE DID NOT ASK ABOUT
THE WELFARE OF HER HUSEAND UNTIL AFTER I HAD BEEN THERE FOR 30 MINUTES
TAKING PHOTOS AND BLOOD SWABBINGS FROM HER. MEDICAL PERSONNEL ASSURED HER
THAT HER HUSBAND WAS BEING TREATED AT THE SCENE. SHE DID NOT PRESS THEM
FOR FURTHER DETAILS OF HIS WELFARE.

BRENDA ANDREW WAS VERY CALM AND DID NOT APPEAR TO BE IN SHOCK. IT SEEMED
ObD THAT SHE COULD BE SHOT IN THE ARM AND THE ALLEGED VEICTIM OF A HOME INVASTON

T corting Officer: BUNN, THERESA Number: 001017 Date: 12/05/0%L Time: 20:00
Typed by: TLYONS Number: 1017 Date: 12/05/01 Time: 19:55
Approving Officer: STORY JIMMY Nuwber: 000145 Date: 12/06/01 Time: 11:36
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‘e: 21-701.7 88 Crime: MURDER 1 Class:

AND SHOOTING AND STILL BE ABLE TO LAY BACK RELAXED ON HER HOSPITAL BED
WITHOUT APPEARING STRESSED OR EMOTIONAL. I NOTICED AS I WAS PHOTOGRAPHING
HER THAT SHE WAS RELAYING HER STORY TO SGT FROST IN A VERY METHODICAL
MANNER, SLOWLY AND STEP BY STEP USING THE SAME WORDS OVER AGAIN TO
DESCRIBE THE SCENE AND CORRECTING SGT FROST WHEN HE WOULD GET SOMETHING
ABOUT THE SEQUENCE OF EVENTS OUT OF ORDER. SGT FROST KEPT MAVING SU-
ANDREW REPEAT THE STORY AS HE TOOK NOTES AND SHE METHODICALLY STARTED OUT
EACH TIME TELLING HIM SOMETHING ABOUT THE PILOT LIGHT ON THE HEATER BEING
OUT AND SHE WAS TRYING TO GET IT LIT AND THE HUSBAND WAS COMING OVER TO
GET THE KIDS FOR THANKSGIVING AND THEN THE SHOOTING HAPPENED. SHE DID NOT
APPEAR FEARFUL OR EMOTIONAL AS SHE WAS RETELLING THE STORY, IT DID NOT
LOOK LIKE SHE WAS RELIVING ANY FEAR, STRESS OR STARTLEMENT ASSOCIATED WITH
HOME TNVASION OR SHOOTING OR BEING A VICTIM OF THIS ALLEGED RANDOM ACT OF
VIOLENCE.

BRENDA ANDREW HAD BEEN SHOT IN THE LEFT ARM. SHE WAS HOLDING A BANDAGE ON
HER UPPER LEFT ARM WITH HER RIGHT HAND. SHE STATED SHE HAD PAIN IN HER
LEFT ARM AND THAT SHE COULD NOT FEEL HER FINCERS ON HER LEFT HAND. SHE
STATED SHE FELT LUCKY SHE WAS RIGHT HANDED, BRENDA ANDREW HAD A BLACK
CIRCULAR POWDER BURN MARK WHICH SURROUNDED A BULLET ENTRY

MARK ON THE REAR CENTER OF HER UPPER LEFT ARM. THERE WAS A TEAR AND
POWDER BURN MARK ON HER PINX THERMAL SHIRT THAT CORRESPONDED WITH THIS
WOUND AND THE AREA ON THE SHIRT WAS BLOODY.

BRENDA ANDREW HAD AN EXIT WOUND ON THE FRONT OUTER SIDE OF HER UPPER LEFT
ARM. THIS AREA ALIGNED WITH A HOLE IN THE FRONT LEFT ARM AREA OF SU-
" REWS SHIRT. THE INSIDE OF THIS HOLE IN THE SHIRT HAD YELLOWISH BODY
-oSUE ADHERED TO IT AND WAS VERY BLOODY. SU-ANDREW HAD BLOOD ON HER
“LEFT BREAST AREA OF HER SHIRT ADJACENT TO THE EXIT WOUND. BRENDA ANDREW
ALSO HAD BLOOD ON THE RIGHT FRONT SLEEVE CUFF AND RIGHT FRONT AND REAR SLEEVE
AREA BELOW THE ELBOW ON HER SHIRT.

SU-ANDREW HAD ON BLUE JEANS THAT WERE BLOOD STAINED. THERE WERE BLOOD
SPATTER MARKS ON THE LOWER RIGHT LEG THAT APFEARED TO SHOW DIRECTIONALITY
COMING FROM HER LEFT AND GOING TO HER RIGHT IN A DOWNWARD MOTION. SHE HAD
OTHER BLOOD STAINS ON HER LOWER RIGHT AND LOWER LEFT FRONT OF HER PANTS
THAT DID NOT SHOW SIGNS OF DIRECTIONALITY. SHE HAD A SMALL BLOOD STAIN ON
THE RIGHT REAR OF HER PANTS BELOW THE JEANS POCKET. SEE HAD ON BLACK CREW
LENGTH SOCK AND NO SHOES. I PHCTOGRAPHED SU-ANDREW'S CLOTHES ON HER AND
COLLECTED THEM AS MEDICAL PERSONNEL REMOVED THEM FROM HER.

I OBSERVED THE HOSPITAL X-RAY OF SU-ANDREW'S INJURY AND PHOTOGRAPHED SAME.
IT APPEARED THAT THERE WERE THREE VERY TINY BITS OF MATTER STUCK INSIDE SU
-~ANDREW'S WOUND AND THAT THE BULLET HAD ENTERED AND EXITED HER ARM WITHOUT
BREAKING THE BONE. THE MEDICAL PERSONNEL ON SCENE STATED THAT THE INJURY
WAS NOT LIFE THREATENING AND THAT THEY WOULD NOT BE REMOVING THE RBITS OF
MATTER. THEY FURTHER STATED THAT THEY WOULD BE GIVING HER SOME
ANTIBIOTICE AND RELEASING HER SHORTLY FROM THE HOSPITAIL.

BRENDA ANDREW HAD A LOT QF DRIED BLOOD ON HER RIGHT HAND. THE BLOOD WAS
DRIED UP AND WAS ON THE OUTER AND INNER PARTS OF HER HAND. I ASKED HER

* orting Officer: BUNN, THERESA Number: 001017 Date: 12/05/01 Time: 20:00
. Typed by: TLYONS Number: 1017 Pate: 12/05/01 Time: 19:55
hpproving Officer: STORY JIMMY Number: 000145 Date: 12/06/01 Time: 11:36
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WHO'S BLOOD IT WAS AND SHE STATED SHE WAS NOT SURE TF IT WAS HERS OR HER
HUSBANDS BLOOD. I PHOTOGRAPHED HER HANDS, 7 SWABBED HER RIGHT HAND RING
FINGER, RIGHT HAND PALM AREA, AND RIGHT HAND WEBBING RETWEEN HER THUMB AND
INDEX FINGER. I NOTICED A SMALL BLACK MARK ON THE MEATY QUTSIDE PART OF
HER PALM AND ASKED HER ABOUT SAME. SHE STATED THE MARK WAS FROM AN INK DEN
SHE USED TO MARK HER KIDS NAMES ON THEIR CUPS. I ASKED HER WHY SHE MARKED
THE CUPS AND IF THE KIDS WENT TO DAYCARE OR SOMETHING AND SHE LOOKED AT ME
DISAPPROVINGLY AND STATED THAT HER KIDS WERE NOT IN DAYCARE AND THAT SHE
HAD JUST MARKED THEM TO TELL THEM APART. I SWABBED THE BLACK MARK AND IT
LIGHTENED BUT DID NOT COME OFF.

THERE WAS A SMALIL BLACKISH MARK ON THE TOP CENTER OF HER LEFT HAND SO I
SWABBED SAME. SU-ANDREW HAD BLOOD ON THE INSIDE OF THE LEFT RING FINGER
80 I SWABBED SAME.

BRENDA ANDREW HAD DRIED BLOOD ON HER RIGHT CHEEK 50 I SWABBED SAME. SHE
STATED SHE DID NOT KNOW SHE HAD BLOOD ON HER FACE OR WHERE IT WAS FROM.

BRENDA ANDREW HAD BLACK SHOULDER LENGTH HAIR THAT APPEARED TO BE DTED
BLACK AND TREATED.

WHILE MEDICAL PERSONNEL WERE EXAMINING SU-ANDREW I NOTED THAT SHE HAD NO

MARKS ON HER BACK. BRENDA ANDREW HAD A SMALL BRUISE THAT APPEARED

BROWNISH BLACK ON THE OUTSIDE OF HER RIGHT THIGH. I ASKED HER ABOUT THIS

AND SHE STATED THAT SHE HAD TAKEN THE XKIDS ROLLER BLADING ON FRIDAY NIGHT

AND SHE FELL. SHE STATED SHE WAS OUT WITH THE KIDS AND HER HUSBAND AND
(i' W WERE TRYING TO PATCH THINGS UP.

SU-ANDREW SEEMED SURPRISED THAT SGT FROST WAS ASKING HER ABOUT HER
RELATIONSHIP WITH HER HUSBAND. SHE ASKED HIM WHY HE WAS ASKING THOSE KIND
OF QUESTIONS AND WHAT THAT HAD TO DO WITH ANYTHING. SHE STATED THEY WERE
SEPARATED AND BELIEVED THAT HER HUSBAND HAD TWO GIRLFRIENDS BECAUSE THE KIDS
WOULD TELL HER STORIES ABOUT THEM WHEN THEY RETURNED FROM VISITATION. SHE
APPEARED ANGRY ABOUT LEARNING ABCUT THE GIRLFRIENDS FROM HER KiDS.

I TOLD BRENDA ANDREW THAT I WOULD BE GOING TO THE SCENE TO COLLECT
EVIDENCE AND ASKED HER IF THERE WAS ANYTHING THERE SHE NEEDED LIKE
CLOTHES. SHE ASKED ME TO CHECK ON HER KIDS. SHE DID NOT ASK ME TO CHECK
ON HER HUSBAND.

I ASKED BRENDA ANDREW TO DESCRIBE WHAT HAD HAPPENED TO ME IN DETAIL 50O
THAT I COULD COLLECT THE APPROPRIATE EVIDENCE FROM THE SCENE. SHE TOLD ME
SHE HEARD THREE SHOTS. SHE STATED A SUBJECT IN A BLACK MASK CAME FROM
ARQUND THE OUTSIDE OF THE OPEN GARACE DCOR AND SHOT FIRST AT HER HUSBAND
AB HE WAS STANDING IN THE GARAGE. SHE STATED HER HUSBAND THEN HELD UP A
BAG OF RECYCLE CANS AND THAT THE SUBJECT THEN SHOT AT HER HUSBAND THROUGH
THE BAG OF CANS. SHE STATED THE SUBJECT THEN SHOT A THIRD TIME HITTING
HER IN THE ARM. I ASKED HER ABOUT THE BAG OF CANS AND SHE STATED IT WAS A
BLACK PLASTIC TRASH BAG FULL OF CANS TO BE RECYCLED AND THAT IT HMAD BEEN
SITTING IN THE GARACGE.

T orting Officer: BUNN, THERESA Number: 001017 Date: 12/05/01 Time: 20:00
Typed by: TLYONS Number: 1017 Date: 12/05/01 Time: 19:55
Approving Officer: STORY JIMMY Number: 000145 Date: 12/06/01 Time: 11:36
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I ASKED HER IF ANYTHING WAS HIT, LIKE THE WALL OR AN ORBJECT IN THE GARAGE
AND SHE SAID SHE DID NOT KNOW. SHE STATED THERE WERE DEFINITELY THREE
SHOTS. I REVERSED THE ORDER PUTTING HER SHOT AS THE SECOND SHOT AND SHE
CORRECTED ME STATING THAT THE HUSBAND WAS SHOT, THEN THEY SHOT THROUGH THE
BAG OF CANS AND THEN SHE WAS SHOT.

I COLLECTED UP SU-ANDREWS CLOTHES AND THE SWABBINGS AND BROUGHT THEM TO MY
TRUCK AND SECURED THEM. I RETURNED TO THE EMERGENCY ROOM WHERE BRENDA
ANDREW WAS BEING TREATED BECAUSE I WAS STILL UNCLEAR HOW FAR THE SHOOTERS
WERE ALLEGEDLY STANDING WHEN SHE GOT SHOT AND WHAT KIND OF WEAPON WAS
USED. I ASKED HER IF THE SHOOTERS WERE IN A CAR AND SHE SAID, "NO, THERE
WAS NO CAR, THEY CAME UP FROM THE SIDE OF THE GARAGE." I ASKED HER HOW
CLOSE THE SHOOTER WAS WHEN SHE GOT SHOT. SHE STATED SHE DID NOT KNOW HOW
CLOSE HE WAS. T ASKED HER IF SHE HAD SEEN THE GUNS USED AND SHE SAID SHE
DID NOT SEE ANY GUNS. I SAID TO HER THAT HER INJURY SHOWED THAT THE SHOT
WAS CLOSE AND SHE SAID "YES, HE WAS CLOSE." I ASKED HER HOW CLOSE WAS HE
TO YOU, THIS CLOSE AND STOOD TWO FEET FROM HER BED. SHE LOOKED AT ME AND
THE DISTANCE AND SAID NOTHING FOR A FEW SECONDS AND THEN SAID NO, T
STEPPED CLOSER TO THE BED S0 THAT I WAS ABQUT A FOOT FROM HER AND ASKED
HER IF HE WAS THAT CLOSE, AND SHE STATED THAT SHE DID NOT KNOW AND THAT
THAT DISTANCE SEEMED RIGHT BUT SHE WAS NOT SURE.

I ASKED HER IF SHE WAS SHOT WITH A SHOTGUN OR HANDGUN AND SHE STATED SHE
DID NOT KNCW AND DID NOT SEE THE GUN. I ASKED HER IF THE GUN MADE A LARGE
NOISE LIXE A SHOTGUN OR MORE LIKE A HANDGUN AND SHE STATED SHE DID NOT
KNOW THE DIFFERENCE IN THE NOISES.

(i LEFT THE HOSPITAL AND ARRIVED AT THE SCENE AT 2030 HOURS. FOR DETAILS
‘REGARDING THE SCENE SEE SEPARATE REPORT UNDER THIS SAME CASE NUMBER.

ON 11-25-01 I SUBMITTED THE ABOVE LISTED ITEMS TO SEROLOGY.
END OF REPORT

===========‘.=:==:x=========;:m%::z:========::;:‘."=a"_"x2:::::===‘.===z22===========mﬂ==m==
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Oklahoma Attorney General’s Petition Opposing Clemency for James Pavatt

(Sept. 18, 2026}
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“[Pavatt] said that lte was going to geft me back. . . .
He said if you think Brenda is mean wait until you deal with me.”

- Rob Andrew, quoting James Pavatt, October 26, 2001
* % kK H

Rob Andrew knew. He knew, and he told everyone who would listen. He told his pastor.
(Tr. V 1334). He told his divorce lawyer. (Tr. VII 1882). He told his marriage counselor. (Tr. VII
1856-58). He told his brother, his friends, and a co-worker. (Tr VI 1550, 1597-98; Tr, VII 1849-
50, 1930). He told a mechanic and an acquaintance. (Tr. VII 1729-35, 1843). He told a homicide
detective, face-to-face, the day before he died. (Tr. VII 1777-78, 1785-86). Rob knew his wife
“Brenda had finally found somebody that would kill him ... Jim Pavatt.” (Tr. VI 1550).

Rob was neither paranoid nor clairvoyant; he simply had eyes to see what was happening.
Pavatt, formerly Rob’s close friend, had been building the murder for months out of the ordinary
materials of Rob’s own life. (Tr. V 1331). Rob was very successful, with a good job, a nice home,
and over a million dollars in life insurance, while Pavatt was deeply in debt. (State’s Ex. 2, 24,
160-65, 169; Bates 158). Rob and Brenda had two young children, Tricity aged ten and Parker
aged seven. (Tr. VI 1530-31). Pavatt’s children were grown. (Tr. X1 2827; Tr. XV 3697, 3701).
And although Pavatt was married to a woman who adored him, he apparently preferred Rob’s wife.
(Tr. V 1332, 1343-44; State’s Ex. 4). So Pavatt and Brenda began an affair and Pavatt divorced his
wife. (Tr. V 1332, 1343-44,; State’s Ex. 1-2).

Brenda kicked Rob out of the family home, after which Pavatt was there an increasing
amount of time. (Tr. X 2572-73; State’s Ex. 208). Pavatt received Brenda’s affection while Rob
wrote about his loneliness. (Tr. X 2574; Bates 5010). Pavatt took a family vacation with Rob’s
family while Rob barely saw his children. (Tr. V 1884, State’s Ex. 185-98; Bates 548). Pavatt even

moved his washer and dryer into the Andrew family garage. (Tr. VI 1473).

1
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We told you earlier this year that domestic homicides are often “murders in slow motion.”
That was never truer than in this case,

As Rob tried to keep the shattered pieces of his family together, Pavatt and Brenda plotted.
Brenda, with Pavatt’s daughter’s help, hid more than $80,000 from Rob. (Tr. X1 2836-37). Pavatt
and Brenda tried to buy a gun “off the books™ but were unsuccessful. (Bates 4573). Perhaps that’s
why, on October 26, 2001, they made their first attempt to kill Rob by cutting the brake lines on
his car. (Tr. VII 1729-55, 1772, 1777-78; Tr. X11 3132; State’s Ex. 208). They failed but were not
deterred.

On November 19, 2001, Rob told his best friend that it felt like someone had a gun pointed
at him. (Bates 1432-33). He said, “If they do shoot me, I hope they get me with the first shot. I do
not want to feel any pain.” (Bates 1433).

The very next day, Pavatt and Brenda permanently removed Rob from his own life, making
way for Pavatt to take his place. They also denied Rob the painless death he had hoped for.

The first shotgun blast hit him in the right side of his chest but did not immediately kill
him. (Tr. X 2434-37, 2457-63). The gun was single action, so someone had to break open the gun
and put another shell inside. (Tr. VII 1925). As the gun was reloaded, Rob grabbed a garbage bag
full of empty aluminum cans and tried to shield himself with it. (Tr. V 1382-83). He was still at
least partially on his feet—bent at the waist, or on all fours, or squatting—when the second round
of pellets hit him in the left side of his neck. (Tr. X 2434-36). He bled to death on the floor of his
own garage, murdered by his former friend and his wife, just feet away from the children he adored.
(Tr. IX 2183-84; Tr, X 2458}

In a cruel twist, Pavatt and Brenda had used Rob’s own gun, a gun that was given to him

by his grandfather. (Bates 473). They used Rob’s gun to take Rob’s life.
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Lest there be any doubt that James Pavatt was erasing Rob to take his place, consider pages
11-19 of the Appendix. The month before the murder, Pavatt and Brenda took the Andrew children
to Texas on vacation. (Appx. 11-19). While there, they took photographs by the Texas monument,
pictured below. (Tr. XI 3092; Appx. 13). Pavatt gave the photographs to a close friend after Rob
was killed. (Tr. XII 3091-92). Pavatt said: “I don’t want the police to have ‘em because they might
discriminate (sic) me.” (Tr. XII 3091).

Attrial, Rob’s brother Tom testified that this photograph was especially hurtful to him. (Tr.
XV 3687-88; Appx. 13). Taking a picture at that monument was one of Rob’s favorite things to do:
“I would imagine if you were able to look through all the photo albums of my brother and his wife
and the kids on their family pictures you would find one of those photos in every one of them,

except, of course, Rob in the place of Mr. Pavatt.” (Tr. XV 3687-88) (emphasis added).

Tricity Andrew, Parker Andrew, and James Pavatt
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And it was all for naught. Rob Andrew is dead. His children have grown up without him.
His parents died waiting for the jury’s verdicts to be enforced. Pavatt and Brenda did not ride off
into the sunset together, although they tried. Pavatt has been living in one prison, and Brenda has
been in another.!

You will hear that Pavatt has worked in the prison law library and has no misconducts.
Pavatt will probably tell you that he is a Christian who tries to lead other inmates to faith. Like
Raymond Johnson, Pavatt was raised in church, so his faith is not new. It preceded the murder, but
it did not stop him from committing the murder.

Also, like Raymond Johnson, Pavatt is, according to his own daughter, a “pathological
Har.” (Tr. X1 2850; Appx. 122). But unlike Johnson, James Pavatt will not even tell the truth about
the most important thing. To this day, Pavatt claims he is innocent; the State has “nothing on
[him].” (August 27, 2026 Telephone Call with Janna Larson). The State will show you the
absurdity of this claim.

Pavatt spent at least three weeks plotting, and attempting, to kill Rob Andrew. This was not
a crime of passion. He did it even though he knew the kind of person Rob was. He did it even
though he knew Rob knew it was coming. His actions were utterly devoid of human feeling. To this
day, he lacks remorse.

Clemency should be denied.

! Brenda was also convicted of murdering Rob and sentenced to death, Her conviction and sentence
have been affirmed at all levels. The State anticipates that Brenda will file a petition for writ of
certiorari to the United States Supreme Court from the denial of federal habeas relief later this
year. If the Court denies that petition, Brenda will have exhausted all appeals.
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L A Murder in Cold Blood?

In Oklahoma, first degree murder requires intent to kill, but that intent can be formed
simultancously with the act of killing. Jowes v. State, 2006 OK CR 17, § 8, 134 P.3d 150, 154,
Premeditation—in the sense of planning the murder ahead of time---is not required. Even in capital
cases, most murders are not premeditated in that sense. Pavatt and Brenda, however, acted in true
cold blood.

a. Rob Andrew had the life Pavatt wanted

Rob Andrew had, from all outward appearances, an enviable life. At age thirty-nine, he was
Senior Vice President at Jordan & Associates, an advertising and communications agency in north
Oklahoma City. (Tr. VI 1540, 1589-90). He had two children with Brenda Andrew. (Tr. VI 1530).
He was a regular member at North Pointe Baptist Church. (Tr. V 1327-32). He and his friend
Ronald Stump held a Bible study together over the telephone every morning. (Tr. VI 1540-41).

But Rob and Brenda, who married in 1984, had often struggled in their marriage. (Bates
555). Rob was aware that Brenda was unfaithful to him more than once over the years. (Tr. V 1331-
32,1365, Tr. VI 1427, 1571). In 1993, the couple talked very seriously about divorce but ultimately

stayed together. (Bates 509).

2 The evidence discussed in this packet derives principally from Pavatt’s 2003 jury trial in
Oklahoma County District Court Case No. CF-2001-6189, the Honorable Susan W. Bragg
presiding. Transcripts citations to the jury trial will be to: “(Tr. [vol. #] [page number]).” The
State’s trial exhibits will be cited as: “(State’s Ex.  ).” Citations to other evidentiary materials
and appellate documents are referenced using logical abbreviations, with citations to materials that
were provided by the State to the defense in pre-trial discovery cited as: “(Bates [number]).”
Citations to the items contained within this packet’s appendix are cited using the relevant Bates
stamp: (Appx. [number]).” As always, the State has exercised its judgment in reducing the
thousands of pieces of paper generated in this case to fit within the appendix and will provide any
other documents on request.
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The subject of divorce returned in 2001. This time, things ended very differently. This time,
James Pavatt wanted Rob Andrew’s life.

Pavatt, who was forty-eight years old when he committed the murder, also attended North
Pointe, where he and thitty-seven-year-old Brenda taught a Sunday School class for fifth and sixth
graders. (Tr. V 1346-47; Tr. X1 2747). Pavatt and Rob were close friends, (Bates 26). In 2000, Rob
had even invited Pavatt to join him on a family hunting trip. (Tr. VII 1923-27). Rob was “very
anxious” for his brother Bill to meet Pavatt so they could discuss their shared a love of shooting,
(Tr. VII 1928-29). Pavatt told Bili (falsely) that he had been a sniper in the military. (Tr. VII 1929).

Pavatt and Brenda began having an affair in, at the latest, August of 2001, (Tr. XI 2831-
32). Church members were appalled at how blatant it was; the evidence of it, Pastor Mark Sinor
testified, was everywhere. (Tr. V 1332, 1343-44).

On August 21, Pavatt sued his wife of almost ten years, Suk Hui Pavatt, for divorce. (State’s
Ex. 1). Like Brenda, Suk Hui was more than a decade younger than Pavatt. (Bates 132). Pavatt
falsely told Pastor Sinor that she had left Aim. (Tr. V 1331). The divorce was final on September
9, with Pavatt assuming credit card debt in excess of $19,000. (State’s Ex. 2). Pavatt told his
daughter that he was going to marry Brenda and that they planned to have a baby together. (Tr. XI
2835).

In early to mid-September, Pavatt and Brenda went to the home of Ron Jacobs, a licensed
gun dealer and acquaintance of the Andrews. (Bates 4573). Pavatt wanted to buy a .22 caliber
revolver without leaving a paper trail. (Bates 4573). Mr. Jacobs declined. (Bates 4573). On
September 10, Pavatt’s daughter Janna, who worked at a bank, helped Brenda open a new account
with more than $80,000 that Brenda transferred from her and Rob’s joint savings account. (Tr. XI

2836-37; Bates 4111).
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On September 19, Rob’s birthday, the church asked Pavatt and Brenda to step down from
their roles in children’s ministry. (Tr. V 1343-44; Tr. VI 1533). They were furious. (Tr. V 1334-35,
1342, 1350-52; Tr. VI 1470). Pavatt was specifically angry at Rob, believing he had something to
do with it. (Tr. VI 1538). He said of Rob: “T hate the son of a bitch.” (Tr. VI 1538).

The next day, Brenda took Rob’s house key and yelled at him to get out. (State’s Ex. 208;
Bates 476, 478; Appx. 8). Rob moved into an apartment and both parties hired divorce attorneys.
(Tr. VI 1874). But Rob was distraught and wanted to reconcile. (Tr. VI 1541, 1874; Tr. VII 1854-
55, 1907-08). Pastor Sinor testified that Rob loved Brenda to his dying day. (Tr. V 1333, 1341).

For her part, Brenda absolutely loathed Rob. She told people she hated him. (Tr. VI 1468-
69, 1627-28; Tr. X 2570). She told him that he had “ruined [her] whole life” and that she would
“have a party” if he moved away. (Bates 182, 190). She told former lover Tracy Higgins, “[s]he
wished [Rob] would just die so she could get the money and go on with her life.” (Tr. VI 1470).

The day after Brenda kicked Rob out of the house was Parker’s birthday party, (Tr. VI
1550). There, Rob told Ron Stump that “he was afraid that Brenda had finally found somebody
that would kill him,” and that person was James Pavatt. (Tr. VI 1550).

Rob was right. His belief was based, at least in part, on the fact that Pavatt (falsely) told
many people that he had served in the special forces and had bragged about having killed people.
(Tr. VI 1466, 1509-10, 1556, 1653; Tr. XI 2839; Tr, X1V 3464). Enough of these statements made
their way to Rob for him to believe Pavatt was a dangerous sniper. (Tr. VII 1929; Bates 492). Rob
also knew that Pavatt had once said it was easier to “get off a murder charge” than to “get out of a
divorce.” (Bates 76; Appx. 101).

What Rob did not know was that in October 2001, Pavatt told his daughter that Brenda had

asked him to kill Rob. (Tr. XI 2838). Instead of ending the relationship, or warning Rob, or going
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to the police, Pavatt entered into an agreement with Brenda to solve both of their perceived
problems.

b. The first attempt

Pavatt and Brenda wanted Rob’s money. Getting a job was one of the worst things Brenda
could imagine. (Tr. VI 1468-69; Bates 119). She was “just furious” when Tracy Higgins dared to
suggest that she get a job. (Tr. VI 1469). And she did not want to share “her” children: “I don’t
want him to have a relationship with them. They’re my children. They’re not his.” (Tr. VI 1451,
1624). In a conversation about the divorce, Brenda told Rob, “I will have the kids and all the
money[.]” (Bates 169), Brenda was stalking Rob and telling him she knew things about where he
went and what he was doing. (Tr. X 2568; Bates 252, 268, 308, 484, 1406). At least some of the
time, it was Pavatt who was doing the stalking. (Tr. VII 1856-58; Tr. X 2568).

For his part, Pavatt wanted it all: Rob’s wife, Rob’s kids, Rob’s house, and Rob’s money,
(Tr. VI 1471). After the murder, police found in Pavatt’s apartment a homemade birthday card
Brenda made for Pavatt’s forty-eighth birthday, signed by Rob Andrew’s children, in which Brenda
referred to herself as “Mommy.” (Tr, XI 2748-49; Appx. 52-53).

Rob was young and healthy. (Tr. VII 1890). There was no reason to suspect he would not
be around for decades to come. Yet, Pavatt and Brenda were obsessed with an $800,000 Prudential
insurance policy on Rob’s life; a policy that Pavatt, an insurance agent, sold to Rob and Brenda in
March of 2000. (Tr. VII 1878; Tr. VIII 2073-74; State’s Ex. 26). Brenda was initially the sole
beneficiary and Rob was the owner of the policy. (Tr. VIII 2047).

On September 24, 2001, only four days after Brenda made Rob move out, Pavatt called

Prudential. (Tr. VIII 2086). He said that Prudential’s records were incorrect, that Brenda was the
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owner of the policy. (Tr. VIIT 2086). He claimed to have sent a change of ownership form in March
of 2000, but Prudential had no record of it. (Tr. VIII 2047-49, 2086).

In early October, Rob began trying to get paperwork for the Prudential policy, and an
annuity he had through Prudential. (Bates 518-19). Brenda would not give it to him, so he turned
to Pavatt. (Tr. VII 1878-79; Bates 518; Appx. 44). Pavatt promised to turn the documents over but
never did. (Bates 518). Pavatt also told Rob that he had “set it up where [Brenda] owned” the life
insurance policy so Rob could not change the beneficiary. (Bates 518; Appx. 44).

On October 26, 2001, Rob took the day off work to spend time with the children. (Bates
597-98). Brenda knew he was going to a parent-teacher conference and then coming at about 10:00
a.m. to pick up the children from the family home. (Tr. VI 1542). As he attempted to back out of
his driveway that morning, his brake pedal went all the way to the floorboard. (Tr. VII 1755, 1772,
1777-78; Tr. XII 3132; State’s Ex. 208). Rob drove the car to the dealership and told mechanic
Phillip Rogers, before anyone had looked at the vehicle, that he thought someone was trying to kil
him, (Tr. VIT 1729-35). Examination confirmed that both brake lines had been cut. (Tr. VII 1738,
1745-46; Appx. 22-24). Not cracked by dry rot, not worn, but cut, and it would have taken
considerable effort to get up under the car and do it the way it was done. (Tr. VII 1738, 1745-46).

Mr. Rogers saw a terrified man that day. (Tr. VII 1767). Rob pulled into the dealership
panicked and visibly uncomfortable. (Tr. VII 1734-35). He did not want to be out in open space.
(Tr. VI 1734-35). When the rental company came in a van to take Rob to get a car, he asked that
the van be brought as close to the door as possible; he ran out, jumped in, and lay flat on the floor
while the driver shut the door and drove away. (Tr. VII 1736).

Rob nonetheless went to the parent-teacher conference. (Tr. VI 1543-44; Tr. VII 1778;

Bates 492). Rob then went to the family home, where he sat in the driveway for forty-five minutes
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until a woman called his cell phone and said Brenda was at Norman Regional Hospital “having
some sort of breakdown.” (Tr. VII 1778; Bates 492, 598). Rob drove to Norman, but Brenda was
not at the hospital. (Bates 492). He later called his office to check his voice mail. (Bates 493).

At 9:34 a.m., a man left the following message: “Mr. Andrew, please come to Norman
Regional Hospital. Your family’s here. Thank you. Norman Regional Hospital.” (State’s Ex. 22).
At 10:22 a.m., a woman said, “Hello, Rob. This message is for you. I'm calling to let you know
that you need to go pick up your wife Brenda at Norman Regional Hospital.” (State’s Ex. 22).
Someone tried very hard to get Rob to drive at a reckless speed with compromised brakes.

In the first 25 days of October, Pavatt and Brenda called each other’s cell phones an average
of three times per day. (State’s Ex. 12-13). But on October 26, 2001, Pavatt called Brenda forty-
eight times, and Brenda called Pavatt thirty-four times. (Tr. VII 1959-61; State’s Ex. 12-13).
Eighty-two calls on the same day Rob’s brake lines were discovered to have been severed. (Tr.

VII 1961; State’s Ex. 12-13). The next day there were fifty-four more calls between the pair. (Tr.

VII 1961-62; State’s Ex. 12-13; Appx. 20).
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But Brenda was not the only person Pavatt was calling. On the morning of October 26, he
called his daughter Janna, provided her with Rob’s office phone number, and asked her to call and
tell Rob that Brenda was in the hospital in Norman. (Tr, VII 1796; Tr. X12839-42). Janna borrowed
a coworker’s cell phone and left the aforementioned message at Rob’s office. (Tr. VII 1796; Tr. XI
2843).

Pavatt called Janna back ten to twenty minutes later, provided her with Rob’s cell phone
number, and told her to deliver the message again. (Tr. X1 2842). He also asked her to have a male
coworker place a similar call. (Tr. VII 1796-97). She had no one who would make the call, so when
her boss wanted coffee, she drove to a Conoco and made a second call from the pay telephone
there. (Tr. VII 1796-97). This was the call that Rob answered. (Tr. XI 2842-43). Janna returned to
her office, only to be confronted about twenty minutes later by Brenda. (Tr. VII 1797). Brenda was
upset, but Janna’s trial testimony did not reveal why. (Tr. XI 2845).> When Brenda appeared at her
office, Janna knew her father had lied to her. (Bates 315; Appx. 28). Janna’s statement to police
was not specific, but she likely meant that Pavatt had lied about Brenda being in the hospital.

Both of the calis to Rob’s office were made from pay phones, (Tr. VII 1792). Police traced
the message from the woman to a Conoco in Norman, confirming Janna’s testimony. (Tr. VIT 1781,
1792, 1796-97).

The other message left at Rob’s office, the one from a man, was made by Pavatt himself

(or by his friend at Pavatt’s request), Although she denied it at trial, Janna told police, after listening

3 Janna had told police that Brenda wanted to know about a telephone call Janna received from
Rob about a month before the brake line incident. (Bates 315; Appx. 28). Rob had told Janna her
number was on his caller 1D, but Janna told Rob she had not called him. (Bates 315; Appx. 28).

11
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to the answering machine message, that it sounded like it might be her father attempting to disguise
his own voice.* (Tr. VII 1800; State’s Ex. 22; Appx. 28).

Janna’s suspicion is not the only evidence connecting Pavatt to this call. It was made from
a 7-Eleven in south Oklahoma City. (Tr. VII 1793). Pavatt’s close friend Curtis Jones testified,
through fears, as a State’s witness. (Tr. XII 3071). He thought of Pavatt as his brother. (Tr. XI1
3071). He was a reluctant, and therefore credible, witness. Among other things, he told the jury
that he accompanied Pavatt to a 7-Eleven in south Oklahoma City in late October of 2001, (Tr. XII
3085). Pavatt had asked him to make a telephone call. (Tr. XII 3086). Mr. Jones was not allowed
to elaborate, because the State became aware of this information after the discovery deadline. (Tr.
XI13084-86). But it’s clear what happened. Either Pavatt or Mr. Jones (on behalf of Pavatt) placed
the telephone call to Rob’s office. Pavatt engineered three telephone calls designed to get Rob on
the highway with compromised brakes, heedless of the potential danger to everyone on the road.

Rob called Prudential that very day to change the beneficiary on his life insurance policy
to his brother, intending to create a trust, with his brother as trustee, for the benefit of his children.,
(Tr. VII 1879, 1987; Bates 493; Appx. 40-43). One of the people Rob spoke with was Ralph
Burnett, Pavatt’s boss. (Bates 518-19).

That very same day, as Rob filled out the forms to change his beneficiary, Pavatt called
Rob, asking what Rob had told Mr. Burnett. (Bates 494, 519; Appx. 30). Pavatt told Rob “that he

was going to get me back and that [ better be able to defend anything that I have done. He said if

4 After the murder and before Pavatt was arrested, Janna was very cooperative with law
enforcement. (Tr. X1 2739; Tr. XII 3037-53). However, she resumed contact with her father when
he was in jail. (State’s Ex. 154). By trial, she was literally a hostile witness towards the State. (Tr.
XI1.3009),

12
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you think Brenda is mean wait until you deal with me.” (Bates 494; Appx. 30, 45). Rob perceived
this as a threat. (Tr. VII 1865).

Brenda also called Rob on October 26, to tell him she knew he was trying to change the
life insurance policy. (Bates 494; Appx. 30). She wanted to know who he was naming as the
beneficiary. (Bates 519; Appx. 30). He refused to say. (Bates 519; Appx. 30). She called back and
asked why he thought his brother would be a good person to name as the beneficiary. (Bates 519;
Appx. 30). Rob was concerned that Pavatt was giving information to Brenda. (Tr. VII 1882-84),

In the ensuing days, Pavatt and Brenda made frantic efforts to wrest control of the policy
from Rob. They both made numerous telephone calls to Prudential. (Tr. VII 1917-20). Pavatt
appears on a quarter to a third of the twenty-five to thirty recorded telephone calls to Prudential
probing the status of Rob’s policy; Brenda appears on the rest. (Tr. VII 1920).

Rob’s attorney Craig Box issued subpoenas to Pavatt and Mr. Burnett. (Tr. VII 1765-66,
1880). Pavatt ignored the subpoena and Mr. Box filed a contempt action against him, which was
later dismissed when Prudential assured Mr. Box he would get the documents. (Tr, VII 1880, 1893,
1905-06; Bates 1339). Pavatt was angry, believing Rob was trying to get him fired. (Tr. XI 2848).

Recall that Pavatt had called Prudential in September about an alleged change of ownership
form. After Rob began trying to change the policy’s beneficiary, Pavatt sent a change of ownership
form, via fax, to the home office. (Tr. VII 1988, 2047-48). The form is dated March 22, 2001, but
the first record the home office had of the form was from October 29, 2001. (Tr. VIII 2047-49;
State’s Ex. 24, 27; Appx. 32-36).

Prudential’s agents keep logs of their activities on the inside covers of client files. (Tr. VIII
2057-58). It appears that Pavatt altered these logs to make it look as if Rob had signed the form

and signed it well in advance of the attempt on his life. In an entry dated March 22 of 2000,
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someone (presumably Pavatt, as he was the agent) wrote on Rob’s file: “Delivered policies. Talked
about Val look at in July. Do full plan on PASS. Mailed. Thank you. Number four. Mailed
own|[er]ship change.” (Tr. VIII 2059-60; State’s Ex. 26) (emphasis added). Prudential’s manager
for Corporate Investigations testified, with respect to the “Mailed own[er]ship change” notation,
that “[i]t would appear that something was written underneath, erased, and this [Mailed

own[er]ship change] was inserted on the document.” (Tr. VIII 2060).
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The policy began on March 22, 2000; it is impossible that ownership was changed on the day the
policy was delivered. (Tr. VIII 2074-75; State’s Ex. 26).

Rob’s signature on this change of ownership form was forged. (Tr. XII 3268-76; Appx. 37-
38). The handwriting examiner testified that the person who forged Rob’s name based the forgery
on an earlier version of Rob’s signature, which had evolved over time. (Tr. XIII-A 3324-26).
Brenda had once bragged that she could sign Rob’s name better than he could. (Tr. VII 1891-92).

Pavatt submitted a forged change of ownership form, and appears to have falsified the
client file, in an attempt to steal control of the policy from Rob.

On November 1, the divorce court ordered Rob to create a trust for the life insurance
proceeds, with Brenda as the trustee, for the benefit of the children. (Tr. VII 1885-90; State’s Ex.
25). On November 2, Brenda called Prudential. (Bates 370). The comment on the call log prepared
by Prudential said, “Confirmed owner and bene[ficiary] changes were completed today 11/2.”

(Bates 370).° Thus, Pavatt and Brenda had reason to think that, as far as Prudential was concerned,

3> Also on November 2, Pavatt listed Brenda as his “fiancée” on a life insurance application. (Bates
2729-35; Appx. 48-51).
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Brenda was the policy’s owner and beneficiary. And Mr. Box testified that, in his legal opinion, if
Rob died before the divorce became final, the temporary order would be null and void. (Tr. VII
1888).

To recap, Pavatt was angry and he was broke. But he thought Brenda was the beneficiary
of Rob’s life insurance. And he told Suk Hui that his financial problems would soon be solved by
some unspecified special forces work he was going to do. (Tr. VI 1672-73).

¢. Regrouping for the second attempt

Rob Andrew’s 16-gauge shotgun was in the master bedroom closet of the family home in
September when Tracy Higgins helped him move his things; Rob did not take it with him. (Tr. VI
1486-88). It had been given to Rob by his grandfather and he wanted it back; he wanted to use it
quail hunting with his children over Thanksgiving. (Tr. VII 1923-24; Bates 473). Brenda would
not return it. (Tr. VI 1555-56; Tr. VII 1849-50, 1924). Rob told his brother about a week and a half
before the murder that he still did not have the gun. (Tr. VII 1924-25; Appx. 97).

Pavatt knew that gun. A year earlier, on the Andrew family hunting trip, Pavatt had taken
the opportunity to fire it. (Tr. VII 1928-31, 1936). Sixteen-gauge shotguns and their shells are not
common; they are less popular and more expensive than 12- or 20-gauge versions. (Tr. X 2554).

About a week before Rob Andrew was murdered, Herman Roggow saw Brenda Andrew
out near her family’s place in Enid with two men who appeared to be headed to practice shooting,
as was common in that location. (Tr. X 2485-94), Mr. Roggow returned to the area after hearing
about the murder and found 16-gauge shotgun shells on the ground. (Tr. X 2491-93).

Pavatt and Brenda had decided to use Rob’s own gun against him. But they apparently
knew that Brenda would be the prime suspect in her estranged husband’s murder. So they decided

that it needed to look like Brenda was also a victim.
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Recall that in September, Pavatt had tried to illegally purchase a .22 caliber revolver. With
that avenue blocked, Pavatt made the purchase legally. On November 14, 2001, six days before
the murder, he walked into the H&H Gun Range and bought a .22 caliber revolver. (Tr. X 2508-
09, 2521; State’s Ex. 113-15; Appx. 54-58). As will be discussed, Pavatt would later use this gun
to shoot Brenda in the arm.

The owner of the store testified that Pavatt came in knowing what he was looking for, and
that the gun he bought was, she suspected, the cheapest one in the store that day. (Tr. X 2551-53).
She also testified to the obvious: someone who wants to use a gun and then dispose of it buys a
cheap one. (Tr. X 2560). Pavatt did not buy ammunition. (Tr. X 2538).

After the murder, investigators recovered from his apartment a ledger labeled “Weapons
and Ammo,” listing weapons, serial numbers, and ammunition including an entry for fifty rounds
of .22 Stinger ammunition, manufactured by CCL (Tr. [X 2324-25, 2366-68; Tr. X 2545; State’s
Ex. 173; Appx. 96). The gun Pavatt purchased was capable of firing a .22 Stinger round. (Tr. X
2524-25).

d. November 20, 2001

What Rob wanted for Thanksgiving was simple: he wanted to take his children quail
hunting with his brother at their family place in Seiling, Oklahoma. (Tr. VII 1923). Pastor Sinor
warned Rob not to go to the family home, but Rob wanted to be with his kids. (Tr. V 1341). In the
six weeks after Brenda made him move out, she had only let him spend about eight hours with
them. (Tr. V 1884; Bates 548). So, on November 20, he was determined to pick up his children,
regardless of the risk.

Around midday, Pavatt brought his washer and dryer to the Andrew house and put them in

her garage. (Tr. VI 1471). Mr. Higgins came over to help unload. (Tr. VI 1471). Pavatt then left,
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and Mr. Higgins and Brenda went to lunch. (Tr. VI 1472). Brenda explained that Pavatt was moving
out of his apartment and needed somewhere to store the washer and dryer. (Tr. VI 1473).

Brenda was, in Mr. Higgins’s words, very upset that the children were going with Rob for
the Thanksgiving break. (Tr. VI 1473). She had been upset about it for weeks. (Tr. VI 1451). Mr.
Higgins stayed with Brenda while she packed the children’s clothes and left when she said she had
to go pick them up. (Tr. VI 1473-74).

What happened next struck Mr. Higgins as strange enough that he remembered it in detail.
Driving away, he ended up traveling the same direction as Brenda for a while. (Tr. VI 1476).
Brenda, recognizing this, called Mr. Higgins’ cell phone, which she almost never did for fear his
wife would discover their former affair, (Tr. VI 1476). She asked where he was and why he was
following her instead of going home. (Tr. VI 1476-77). He explained where he was headed and, in
turn, asked why she was not driving toward the school, where she had said her children were. (Tr.
VI 1476-77). She said she needed to turn around, made another comment, and then hung up
abruptly. (Tr. VI 1477). Two minutes later she called back and asked again where he was. (Tr. Vi
1477). When he said he was nowhere nearby, she said she thought she had seen his car. (Tr. VI
1477). Mr. Higgins never saw Brenda again. (Tr. VI 1478).

At some point that afternoon—perhaps when Brenda left Mr. Higgins—-she drove Pavatt
to Janna’s apartment, where he picked up Janna’s car. (Tr. XI 2859-60). He told Janna he was going
to get the car fixed. (Tr. X1 2859, 2866-67).

Around 5:00 p.m., Brenda called Rob at work. Rob’s own contemporaneous log—the last
entry he ever made—records that she asked him to pick the children up at 6:15, rather than 6:00,

so she could finish packing their things. (Tr. XII 3132; State’s Ex. 208).

17

ATTACHMENT 7 APPENDIX 218

APPENDIX B 277a



When Rob arrived, he parked in the driveway and waited for his children. (Tr. VI 1551).
He called Ron Stump, and the two men went through their Bible study. (Tr. VI 1551-53). Mr.
Stump put his youngest son on the phone to recite verses that he had memorized from Hebrews.
(Tr. V1 1550-53). Then Mr. Stump heard the garage door open in the background. (Tr. VI 1552).

Rob said he had to go because “they’re coming out,” but he never saw his children again.
(Tr, VI 1552-53; Tr. IX 2183). Brenda told police that the pilot light had gone out on the heater in
the garage, and she asked Rob to light it. (Tr. IX 2192). Rob agreed, in spite of all the animosity
he had faced. That’s the kind of man Rob was.

Bee Garrison, who lived on the same cul-de-sac, heard two booms. A scream followed each
one. (Tr. VIII 2097-98, 2104). Two to four seconds elapsed between them. (Tr. VIII 2105). She
looked across at the Andrew house and saw the garage door standing open and Rob’s car in the
driveway. (Tr. VIII 2011-02). She heard someone moaning. (Tr. VIII 2100-02).

The first shotgun blast struck Rob Andrew in the right side while he was squatting,
kneeling, or on all fours. (Tr. X1I 3178-80; Appx. 77, 80). It was fired from intermediate range—
three to fourteen feet away. (Tr. XII 3181).

The second blast struck Rob in the left side of the neck, traveling downward and left to
right. (Tr. X 2435-37; Appx. 76, 82). It was fired from considerably closer range, leaving stippling
on his skin. (Tr. XII 3179-83). The trajectory indicates that he was siill at least partially upright.
(Tr. XII 3179-80).

Pavatt then shot Brenda from very close range through the back of her left arm. (Tr. IX
2198-2200; State’s Ex. 222). There was a visible burn on her arm from the gun powder. (Tr. IX
2199-2200; Appx. 75). The bullet exited Brenda’s arm and lodged in the door leading from the

garage to the house. (Tr. IX 2265-66; Appx. 71-73).
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Brenda called 911 twice in the aftermath of the shooting, at 6:20 and 6:26 p.m. (Tr, [X
2148-49; State’s Ex. 34). She reported that she and Rob had both been shot by masked intruders,
that she did not know who they were, that she did not know where they had gone, and that Rob’s
shirt was all red. (State’s Ex. 34). On the second call she reported that Rob was breathing,
conscious, and trying to talk to her, and that she had not put anything on him to stop the bleeding.
(State’s Ex. 34). Rob bled to death before first responders arrived. (Bates 7).

Responding officers found Tricity and Parker in the back bedroom of the house, about as
far from the garage as one could possibly get, with the door closed. (Tr. IX 2184-85). The television
was turned up so loud that it was uncomfortable to stand in the room. (Tr. X 2184-85).

e. The plan unravels

In spite of Brenda’s willingness to take a bullet to get away with Rob’s murder, police were
immediately suspicious. (Tr. X 2220-23). The account Brenda gave that night was of two men
dressed in all black, in ski masks and gloves, both armed; they shot Rob first, then shot her, and
ran out of the garage. (Tr. IX 2175-77). She could recall that they said six or seven words but could
not remember any of them. (Tr. IX 2180). She could not say what kind of weapon was used and
could not—she said—tell the difference between the sound of a handgun being fired and that of a
shotgun. (Tr. IX 2231-35). She also could not recall how far away her shooter was when he fired.
(Tr. IX 2232). She said that after she was shot, she went into the house to call 911 and check on
her children, then came back out to the garage. (Tr. IX 2197).

Officer Theresa Bunn found no blood anywhere inside the house; no trail matching
Brenda’s account of walking inside to get the telephone. (Tr. IX 2245, 2256-57). A person bleeding

from that wound would have dripped. (Tr. IX 2257). The telephone Brenda used had no blood
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transfer on it either, which would be expected given it had been handled by someone who had just
been shot. (Tr. 1X 2254-55; Tr. X11 3173, 3188-89; Appx. 74).

Brenda was shot on the inside back of her arm, a location inconsistent with her account of
turning to run into the house. (1r. IX 2198-99). It was a near-contact wound, heavy with powder
and burn marks. (Tr. IX 2199, 2224; Tr. IX 2317-18). Officer Bunn estimated the muzzle was less
than six inches away, and at most eighteen. (Tr. X 2365). Crime scene reconstructionist Tom Bevel
put it at two to four inches away. (Tr. XII 3183-84; Appx. 112-19). The wound was supetficial. (Tr.
XI13185). Yet, Rob was shot twice with a shotgun. (Bates 2103). The discrepancy is telling.

Mr, Bevel testified that there was staging in this case and that Rob’s homicide did not
happen the way Brenda said it did. (Tr. XII 3184-85, 3190). If Brenda’s account were accurate, she
was shot at point-blank range, fell to the ground, and then in a very short span of time got back up
and went inside her home without anyone grabbing her or firing at her again. (Tr. XII 3185-86). It
was, he said, almost as though she had called “time out” after being shot so she could go inside.
(Tr. XII 3185). Then, having fled a life-threatening situation into a house containing her two
children, she did not lock the door. (Tr. XII 3185-86). Instead, she came back out to the crime
scene moments later, unarmed...but did not render first aid to Rob. (Tr. XII 3185-86).

Brenda’s affect was also suspicious to lay persons and veteran officers, alike. (Tr. VI 1636-
38, Tr. 1X 2180-82,2222-23; Tr. X 2468-74, 2480; Tr. X1 2735). She was calm and her tears looked
fake. (Tr. IX 2180-81, 2222). With her husband mortally wounded, she expressed relief that she
had been shot in her left arm rather than her right, because she was right-handed. (Tr. IX 2223-24).

Police found a spent 16-gauge shotgun shell on top of the minivan parked in the garage
and a .22 caliber bullet embedded in the door from the garage to the house. (Tr. IX 2248-50; Tr.

X1I-A 3385-86; Appx. 71). Brenda told police that Rob’s shotgun should have been in a closet in
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the house. (Tr. X1 2749-50). She did not claim to have returned the gun to Rob. Neither Rob’s 16-
gauge shotgun nor the .22 revolver Pavatt bought on November 14 was ever found. (Tr, X1 2749,
2751).

Eighteen feet from the Andrew house stood the home of Dean and Judy Gigstad. (Tr. XI
2725). The houses backed up to a greenbelt. (Tr. X 2166). A person could travel from the Andrews’
back yard to the Gigstads® back yard by going around a partial fence or jumping over a short fence
that was about three feet tall. (Tr. IX 2167-68). The Gigstads traveled often, and they had given
Brenda a key so she could check on their house and bring in the mail. (Tr. X 2576-77). They left
on a trip just before Thanksgiving. (Tr. X 2577). Mr. Gigstad was certain the house was secure
when they left. (Tr. X 2590).

Brenda told police the “two men” ran in the direction of her neighbors, the Shadids. (Tr.
IX 2177-79). The Shadids lived on the north side of the Andrew house and the Gigstads lived on
the south side. (Tr. [X 2179, 2211; Appx. 62).

When the Gigstads came back from their trip early for Rob’s funeral, they found that
someone had been in their house. (Tr. X 2596-98). One corner of their bed had been knocked off
the blocks supporting it. (Tr. X 2598). The shoe stand that was in the closet had been damaged and
pushed under the bed. (Tr. X 2599). In that closet was an access board to the attic, which looked
as though it had been moved. (Tr. X 2599). And in a spare bedroom, by the closet, was a spent
shotgun shell. (Tr. X 2599). It was 16-gauge and had been fired by the same gun as the shell found
on Brenda’s van. (Tr. XIII-A 3375-77).

Crime scene investigators went into the Gigstads’ attic where they found, on top of the

insulation between the attic ladder in the garage and the access door in the master closet, three live
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rounds of .22 caliber ammunition. (Tr. X 2612; Tr. X12681-82, 2687). The insulation showed what
looked like a trail where someone had moved through it. (Tr. XI 2682-83; State’s Ex. 135).

Dean Gigstad did not own a 16-gauge shotgun and did not keep 16-gauge ammunition in
his house. (Tr. X 2619-20). He had never kept a firearm or ammunition in his attic and could think
of no reason any would be there. (Tr. X 2621). In fact, he had not been in that attic since the carly
1980s. (Tr. X 2623-24).

The three live rounds from the Gigstad attic were .22 Stinger ammunition, the same type
documented on Pavatt’'s ledger and capable of being fired by the revolver he had recently
purchased. (Tr. XIII-A 3383-84; State’s Ex. 173). There was no sign of forced entry. (Tr. XI2691).

Pavatt turned his phone off the night Rob Andrew was murdered. (Tr. X1 2856-57). Janna
left a message at 5:47 p.m. asking him to call back. He did not call until the next morning, which
was unusual, (Tr. XI 2856-59). On November 21, he took Janna to lunch, at which time he
threatened to kill her if she ever repeated that Brenda asked him to kill Rob. (Tr. XI 2864-65; Tr.
XII 3008).

Pavatt returned Janna’s borrowed car without any noticeable repair work being done to it.
(Tr. XTI 2859). The next time Janna drove it, she found a live .22 caliber round on the floorboard.
(Tr. XI 2866-67). She did not own a firearm. (Tr. X1 2866-67). When Janna called and asked Pavatt
about the bullet, he told her to throw it away and to not say anything to anyone about it: “Throw
away the bullet. They’ll lock me up.” (Tr. XI 2866-68; Tr. XII 3002). Janna gave the bullet to
police. (Tr. X1 2867-69).

Pavatt told both Janna and Curtis Jones that he had been at Lake Thunderbird the night of
the murder, fishing and drinking. (Tr. X1 2862-63). They both found the story unusual, as Pavatt

was not one to drink. (Tr. XI 2931; Tr. X1I 3082-83). After the murder, Pavatt spent several
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evenings at Mr. Jones’s home, where he used Mr. Jones’s personal computer to search for
information about banks in Argentina, a non-extradition country. (Tr. XII 3072-73).

Pavatt never returned to his job. (Tr. VII 1993). On Friday, November 23, he added Janna
to his checking account. (Tr. XI 2869-70). He also directed Janna to remove his computer and “all
of his guns and bullets” from his apartment. (Tr. XI 2870-71). Pavatt met her at his apartment,
retrieved his passport, and told Janna to delete emails from his computer between him and a friend
he (falsely) claimed worked for the CIA. (Tr. XI 2871-73). When detectives searched Pavatt’s
apartment, there were no firearms or ammunition left inside. (Tr. XI 2750-51),

On Saturday, November 24, Pavatt came to Janna’s apartment and talked about going to
Argentina with Brenda and the Andrew children. (Tr. X1 2876-77, 2879). On Sunday, November
25, Pavatt came over again and asked Janna to notarize a document, purportedly signed by Rob,
authorizing Brenda to take the children out of the country; Janna refused. (Tr. XI 2877-79, 2885-
86; Appx. 86). The document had been typed on Pavatt’s computer. (Tr. XII 3114-15; State’s Ex.
207). It was purportedly notarized by Candace Whitmarsh, a coworker of Pavatt. But Ms.
Whitmarsh testified that she did not sign it. In fact, her name is misspelled on the document. (Tr.
XIV-B 3464-65; State’s Ex. 207). Prudential’s records establish that Pavatt had entered the
building on that day, a Sunday. (Tr. XIV-B 3465-66). Ms. Whitmarsh stored her notary stamp in
that office. (Tr. XIV-B 3465),

Brenda joined Pavatt at Janna’s apartment that same day, asking Janna to transfer $35,000
from Brenda’s account to Janna’s and Pavatt’s accounts so Janna could wire money to Brenda and
Pavatt; Janna said no. (Tr. X1 2882-83). Brenda had the children and the family dogs with her. (Tr.
X1 2886-87). Her car was packed. (Tr. XI 2887). She told Pavatt to hurry so they would have time

to get across the border. (Tr. X1 2887-88).
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Also on November 25, Pavatt asked to borrow the car Suk Hui was driving. (Tr. VI 1679-
80). She met him at a grocery store. (Tr. VI 1680). He retrieved a “big military duffel bag” that he
usually carried when hunting, a black bag, and a gun from his truck and put them in her car. (Tr.
V1 1680-83, 1691). He took the car and never returned. (Tr. VI 1681).

Rob’s funeral was held on November 26. (Appx. 83). There were more than 1,000 people
there to mourn him. (Appx. 128). Pavatt and Brenda were conspicuously absent, and they deprived
Rob’s children of the chance to attend. (Appx. 83).

A Mexican vehicle permit was issued to Pavatt on November 26, 2001, (Tr. X12778; State’s
Ex. 175-76). Pavatt and Brenda were fugitives from justice, and they had taken Rob’s children
with them. (Bates 886-91). The FBI put out wanted posters. (Bates 886-91; Appx. 88-93). Rob’s
father issued a statement asking for help, expressing the family’s “desperat[ion] to locate [the
children] and to know they [we]re out of harm’s way.” (Bates 1037; Appx. 87).

Janna notified the FBI when Pavatt called her from Mexico. (Tr. X1 2895-97). He claimed
that he, Brenda, and the children were being held captive, and he needed $5,000. (Tr. XI 2897-99).
When Janna did not comply, Pavatt told her that Brenda was going to kill herself or the children
because they had run out of money. (Tr. X1 2900). He also said they needed the money so they
could return to Oklahoma because “the person that had killed Rob Andrew” had written an email.
{(Tr. XI 2900-01). The State assumes this is a veiled reference to Pavatt’s own confession letter,
discussed below.

On January 18, 2002, Pavatt accused Janna of cooperating with the authorities. He told her
that if she was, he would kill Janna, Janna’s five-year-old daughter, and Janna’s mother. (Tr. X1

2829, 2907-08; Appx. 100). Janna believed that threat. (Tr. XI 2910).
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On February 28, 2002, Pavatt and Brenda were taken into custody at the border. (Tr. XI
2768-70). They had given the children to Brenda’s brother-in-law, who separately brought them
across the border. (Bates 4766-67). Two Oklahoma County deputies drove Pavatt and Brenda back
to Oklahoma. (Tr. XI11-A 3409). Pavatt and Brenda were in good spirits. (Tr. XIII-A 3409; Appx.
103). There was no animosity between them; they talked and laughed together. (Tr. XI11-A 3409).
Neither appeared frightened of the other. (Tr. X11I-A 3409). They talked about the things they had
done and the places they had visited in Mexico. (Tr. XIII-A 3410). In their few months on the lam,
“they had went to the beach and they enjoyed the beach a lot and the kids enjoyed the beach. They
had went to the mountains. And [they said] that Mexico was very beautiful. The people there were
a lot friendlier than here in the United States. They just had a good time.” (Tr. XIII-A 3410)
(emphasis added). Pavatt had succeeded in replacing Rob. But it didn’t last.

[ Pavatt confesses
While in Mexico, Pavatt wrote a letter to Tricity. It read:
Dear Tricity

First I must tell you I love you, I regret that my actions have caused
you to lose the life you were [illegible] to. 1 wish your dad would
have moved to Maine like you wanted. We would be enjoying a
great life. I that would have happened. Your dad was personally
attacking me. He was trying to make me lose my job. He wanted to
destroy in every area of my life. Your [mom] hated being away from
you, for even one second. Your dad knew it and was using you and
Parker to get to her. She told me the Friday before Thanksgiving,
she was going to beg him, to come back after Thanksgiving. This
meant I could no longer be part of her life. I decided to do something
about it. I couldn’t stand Josing your mother. I contacted a friend and
he said he would help me take care of my problem. The Sunday
before Thanksgiving while you and your mother were out, riding
bikes, 1 took the extra key to your house and the neighbors’ house,
out of the bowl in the cabinet. Then Monday night while you and
your mother were out getting Tricy [a puppyl, my friend and I came
by your house, and got your dad’s gun. We looked over the house,
and made a quick plan of what we were going to do the next day.
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The next day I . . . went to the house next door, and made sure the
door was unlocked. I knew your dad was going to pick you and
Parker up, around six P.M. My friend and 1 got to your house and
waited outside. Your dad was late getting there for some reason.

We came into the garage, and my friend shot your dad and I shot
your mother. We then ran to the house next door, and stayed until
the police left your house. We then jogged off and split up. I told
your mother while on this trip . . . . She was very angry and hurt by
my actions. . . . All [ know is you don’t miss your dad or seem to
care he is dead. I understand this because of how he treated you and
Parker. You don’t love him. Someday I hope your life is back to
normal in Oklahoma. T don’t understand what happened to me, but
I love you and will always think of you as my daughter.

(State’s Ex. 222; Appx. 104-05) (cleaned up).
A handwriting analyst confirmed the letter was written by Pavatt. (Tr. XII 3241, 3244).
Among other things, Pavatt misspelled the words “cabinet”—c-a-b-n-e-t—and “destroy”—d-e-s-

t-o-r-y—in the letter and in exemplars he was asked to write. (Tr. XIII-A 3357-58).
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In his second post-conviction appeal, Pavatt suggested that Brenda provided the words in
the letter, but he did not deny that he wrote it. (2nd PC App. 35-36). Given that the two conspired

to kill Rob, it is no surprise that they conspired to write the letter. Brenda’s likely participation

does not exonerate Pavatt.

g. The final piece of evidence

Finally, lest there be any doubt that Pavatt and Brenda murdered Rob, the phone calls once
again tell the tale. From October 28 through November 19, Pavatt and Brenda called each other an
average of 10 times per day. (State’s Ex. 12-13). This was a notable increase from before their first
attempt on Rob’s life. (State’s Ex. 12-13). The call volume was high at the beginning of November,
then tapered off, only to dramatically increase as November 20 approached. (State’s Ex. 12-13).
The calls peaked on November 19, dropped to only 4 on the day of the murder, and then picked up

again dramatically as the pair tried to plan their escape. (State’s Ex. 12-13; Appx. 46).
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With this overwhelming evidence before it, the jury deliberated for only two-and-a-half
hours before convicting Pavatt of First Degree Murder and Conspiracy to Commit Murder. (Tr.
XIII-A 3617-18).

h. Death is the appropriate sentence

The jury sentenced Pavatt to death after finding two of the three alleged aggravating
circumstances: that Rob Andrew’s murder was especially heinous, atrocious, or cruel, and that
Pavatt committed the murder for remuneration. Pavatt, 2007 OK CR 19, 1, 159 P.3d at 276.

A murder is especially heinous, atrocious, or cruel if it is preceded by conscious mental or
physical suffering, 7d., 2007 OK CR 19, § 75, 159 P.3d at 294. Rob suffered physically. After he
was shot the first time, with a shotgun, Rob grabbed a garbage bag full of cans in an apparent
attempt to shield himself. /d, Rob was shot a second time and fell to the floor of his garage where
he bled to death. Id. He was still grasping the bag of cans when first responders arrived and found
him deceased. Id.

Brenda called 911 at about 6:20 p.m., hung up after about 2 minutes, and called back at
approximately 6:26 p.m. (Tr. IX 2148-49; State’s Ex. 34). In the second call, she told the 911
operator that Rob was still conscious and trying to speak, (State’s Ex. 34). The medical examiner
testified that Rob would have felt pain from the pellets that tore through his lungs, aorta, and liver.
(Tr. X 2463-64).

Rob also suffered mentally, and for more than a few minutes. Rob considered Pavatt a
friend. He trusted Pavatt as his insurance agent, In September, his beloved wife threw him out of
their home, and he suspected she was having an affair with this trusted friend. Brenda then largely

kept him from his children, telling him that they did not want to see him and he should just move
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away and have nothing to do with them. (Bates 190, 267). She told him, “[n]either one of them
care if they ever see you again.” (Bates 300).

Rob struggled financially because Pavatt (through Janna) helped Brenda hide more than
$80,000. (Tr. X1 2836-37; Bates 486). Pavatt used Brenda’s credit card—meaning Rob would foot
the bill, since Brenda had no separate income—to pay to send Suk Hui Pavatt to Korea and get her
out of the way. (State’s Ex. 159). Pavatt made the divorce more complicated and expensive by
refusing to provide the Prudential documents.

After his brake lines were cut, Rob struggled daily with fear, while battling Pavatt and
Brenda over the life insurance, agonizing over the loss of his marriage, and missing his children.
(Bates 476-504). On November 19, he told Mr. Stump that it felt like someone had a gun pointed
at him. (Bates 1432-33). He said, “If they do shoot me, [ hope they get me with the first shot. I do
not want to feel any pain.” (Bates 1433).

On November 20, Rob was finally supposed to spend an extended amount of time with his
children, for the first time in two months. He was kneeling in his own garage, with his still-beloved
wife next to him and his cherished children feet away, when the first shotgun blast hit him. He
tried to protect himself, facing his armed executioners with a plastic bag full of aluminum cans.
His nightmare had come true. Pavatt and Brenda were killing him. And they didn’t get him with
the first shot; at least not in a way that was immediately fatal.

Two days before Thanksgiving, in the home he was so proud to provide for his family, Rob
Andrew bled out on the cold garage floor. Pavatt erased Rob Andrew from his own life, figuratively
and then literally. This murder was especially heinous, atrocious, and cruel.

And Pavatt’s motives were base. He wanted Rob’s wife and children, and he wanted Rob’s

money. Pavatt was deeply in debt and “clearly hoped to partake of the insurance proceeds, even if
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he was not a contractual beneficiary.” Pavatt, 2007 OK CR 19, § 83, 159 P.3d at 296. The murder
was committed for remuneration.

The jury rejected the State’s argument that Pavatt would pose a continuing threat to society.
However, they still unanimously decided that death was the appropriate sentence.
II. Pavatt’s Dubious Assertion of Innocence

There is a mountain of evidence against Pavatt. Means, motive, and opportunity abound.
He hated Rob, he threatened Rob, he stalked Rob, he wanted Rob’s family and money, he told his
daughter that Brenda asked him to kill Rob, he orchestrated three telephone calls to induce Rob to
drive on the interstate on the same day Rob’s brake lines were cut, he had access to the murder
weapon, he bought a .22 caliber handgun 6 days before Brenda was shot with a .22 caliber bullet,
he had .22 Stinger rounds on an inventory in his apartment, he borrowed his daughter’s car on the
day of the murder and returned it with a .22 Stinger round inside, he had access to the Gigstad
residence where three .22 Stinger rounds and a 16-gauge shotgun shell were found, he tried to
prevent Rob from controlling Rob’s life insurance policy, his telephone was unusually dormant
during the time of the murder, his communications with Brenda peaked before and after both
murder attempts, he told his daughter to destroy potential evidence, he threatened the lives of his
daughter and five-year-old granddaughter, he fled to Mexico, and he confessed in writing. See
Pavatt, 2007 OK CR 19, q 38, 159 P.3d at 285 (“In short, the evidence against Appellant was
largely circumstantial, but that is not unusual in any kind of criminal case. What may be unusual
was how large a quantity of circumstantial evidence the State was able to present.”).

Over the years, Pavatt has made ineffectual attempts to chip away at a few of these pieces
of evidence. For instance, Pavatt has claimed that the State did not believe his confession letter

and admitted it was a “concoction.” (2nd PC App. 17-19). On February 7, 2002, Brenda’s attorneys
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wrote a letter to District Attorney Wesley Lane. (Bates 4466-68). They had possession of the letter,
and they had conditions they wanted satisfied—including dismissal of Brenda’s charges with
prejudice—before they would provide the letter to the State. (Bates 4466-67). Mr. Lane responded
that he was willing to review the letter with an open mind but would not agree to Brenda’s terms.
(Bates 4469-70). He wrote that, “my better judgement tells me that Mr. Pavatt and Mrs. Andrew
have concocted this letter in an effort to get her out of trouble.” (Bates 4469).

During trial, Pavatt argued the State believed the confession, as a whole, was untrue. The
trial court readily rejected that claim:

THE COURT: My understanding, from the argument about that
letter, has always been is that the State may have said they feel it’s
a concoction on the basis that the only part that they feel is untrue,
that is not true in that letter is the fact that she [Brenda] wasn’t
involved.

[ADA] SMITH: That’s exactly right.

THE COURT: They have always said from the very beginning --
he [Pavatt] can put that in there [the letter] if he wants to. But they
always had believed, have always, the State, that she was involved
in the murder. And the fact he put in there that she wasn’t didn’t
matter a hill of beans to them because they didn’t believe it. They
have never said that they didn’t believe that Mr. Pavatt was involved
in it. They just said they didn’t believe that some other dude did it
with him. Am I right?

MS. SMITH: That’s cotrect.

THE COURT: I mean, every single time we’ve had a discussion
about the letter they have never backed off their position on that,
including Wes Lane. His whole thing was the basis that he didn’t
believe. . . he said it was a concoction because she -- Mr. Pavatt was
trying to show that she had no involvement whatsoever, and he said,
oh no, she was just as involved as Mr. Pavatt. He’s never -- their
position has never, ever changed. It’s always been that flat out. They
have never said anything else.
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(Tr. XIIT-A 3356-57). The State has never taken the position that Pavatt’s confession, written in his
own hand, is anything other than true as to his own involvement.

Pavatt has also argued that the murder was committed by Zjaiton Wood, the brother (and
accomplice) of former death row inmate Tremane Wood. During Pavatt’s trial, Zjaiton wrote letters
to the trial judge, prosecutors, and Pavatt’s attorneys confessing to killing Rob Andrew. (Tr. X1I1-
B 1-31; Defendant’s Exhibit 1 & 2; Court’s Exhibit 3; Tr. XV 3798). The trial court found the
letters, and Zjaiton’s confession to correctional officers, unreliable. (Tr. XIII-B; Tr. XIV-A).

The court was correct. As this Board is aware, Zjaiton testified falsely at Tremane’s trial
that Tremane had nothing to do with the robbery and murder of Ronnie Wipf. Tremane admitted
to this Board that it was he, and not Zjaiton’s invented friend “Alex,” who accompanied Zjaiton
that night. So Zjaiton is not trustworthy.

And there are specific reasons not to trust his so-called confessions in this case. Zjaiton
was being held in the same pod as Pavatt at the Oklahoma County Jail. (Tr, XIII-B 19). Pavatt was
a trustee and “would have had contact with Zjaiton Wood.” (Bates 1514; WDOK Doc. 44-3 at
19 5-6). Zjaiton also knew Brenda in jail, and Brenda attempted to intimidate a prosecution witness
in Zjaiton’s case, so the “confessions” in this case may have been part of a quid pro quo. (Tr, XIII-
B 19; Bates 1733-41).

The Oklahoma Court of Criminal Appeals (“OCCA”) noted that Zjaiton’s confessions were
made after the State’s evidence was made public. Pavatt, 2007 OK CR 19, 47, 159 P.3d at 288.
As the OCCA said,

a substantial amount of evidence, both direct and circumstantial,
from a variety of witnesses and other sources, coalesced into a web
of proof strongly implicating [Pavatt] in a murderous conspiracy to
kill Rob Andrew. We fail to see how a jury could possibly have

discounted all of this evidence in favor of a theory that Zjaiton
Wood—with no known connection to anyone in this case—
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happened to drive up and murder Rob Andrew for his wallet, in his
garage, using the same unusual gauge of shotgun that used to be in
the Andrews’ home but which is now nowhere to be found.

Pavati, 2007 OK CR 19, § 53, 159 P.3d at 289. The Western District similarly rejected Zjaiton’s
confessions:

Mr. Wood’s confession could have easily been compiled from the
media reports. Moreover, the confession actually contradicts the
known facts. As examples, (1) Mr. Wood states that the 16-gauge
shotgun he used to kill Rob was “discarded” after he shot Rob a
second time but before he shot Brenda; however, the murder weapon
was never recovered (J. Tr. X1, 2751); (2) Mr. Wood states that he
patted down Rob’s pockets for a billfold but could not find anything;
however, Rob’s wallet was in his front pants pocket and it contained
$60 in cash and several credit cards (J. Tr. IX, 2258-59, 2307-08;
State's Exhibits 46 and 69); and (3) Mr. Wood states that he entered
the Gigstad residence through a window and hid in the attic;
however, Mr. Gigstad’s testimony was that the house was secure
when he left it (J. Tr. X, 2589-90). Finally, it is simply beyond
rational comprehension that Brenda just got lucky and in the midst
of her overwhelming desire to see her husband killed (and enlisting
[Pavatt]’s to help her do so), Mr. Wood, a complete stranger,
randomly selected Rob as his victim at the very moment he was
coming to a residence where he had ceased living some two months
before to pick up his kids for a long holiday weekend that Brenda
did not want to happen.

Pavatt v. Trammell, No. CIV-08-470-R, 2014 WL 1745019, at *26 (W.D. Okla. May 1, 2014).
Zjaiton’s “confessions” are not credible.

Petitioner has also sought to challenge the significance of the bullet Janna found in her car
after Pavatt borrowed the car to commit the murder. Before trial, the State asked the FBI to do a
lead comparison analysis on the bullet that shot Brenda, the three bullets recovered from the
Gigstad’s attic, and the bullet in Janna’s car. (2nd PC App. Ex. 1-2).

Lead comparison analysis was meant to determine whether separate bullets were
manufactured from the same source of lead. See Jones v. State, 2006 OK CR 5, 59, 128 P.3d 521,

542. According to a witness hired by Pavatt after his conviction, the FBI analyst who did the lead
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comparison concluded that the bullet that went through Brenda’s arm was from one source, two of
the bullets found in the Gigstad’s attic were from a second source, and the third bullet from the
Gigstad’s attic as well as the bullet from Janna’s car came from a third source. (2nd PC App. Ex.
3).

Pavatt did not dispute that the State provided him with the FBI's analysis before trial.
Neither the State nor Pavatt introduced the results of the comparison at trial. However, Pavatt
claimed in his second post-conviction application that, in light of the FBI analysis, the State should
not have told the jury that the five bullets “match.” (2nd PC App. 36-37).

As a reminder, Gordon Robertson testified that the five bullets at issue were of the same
caliber and brand (22 Stinger), made by the same manufacturer (CCI), and had the same
characteristics (hollow point, concave hollow base, color of the copper wash, rim fire). (Tr. XII1-
A at 3380-86). In closing arguments, the prosecutors said the five bullets were “consistent™ and
“matched.” (Tr. XIV-B 3518, 3522, 3588, 3603).

Pavatt has claimed this is misleading. But Mr. Robertson testified that he made visual
observations of the five bullets and did no other analysis. (Tr. XIII-A at 3380-86). He also told the
jury that there are, at a minimum, hundreds of thousands of similar bullets made each year. (Tr.
XIH-A at 3399). The prosecutors’ statements were not misleading.

Further, to the extent Pavatt relies on the FBI analysis to suggest the bullet found in Janna’s
car was not incriminating, this defies common sense. Pavatt was in possession of Janna’s car when
Brenda was shot with a .22 caliber Stinger bullet (and Rob was shot with a 16-gauge shotgun),
three .22 caliber Stinger bullets and a 16-gauge shotgun shell were found in the Gigstad residence
(to which Pavatt, through Brenda, had access), and Pavatt returned Janna’s car the day after the

murder with a lone .22 caliber Stinger round that wasn’t there before. Pavatt purchased a .22
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revolver six days before the murder. That revolver has never been seen again, nor did police find
a box of .22 Stinger rounds in Pavatt’s apartment. The bullets were all of the same brand with
matching characteristics (and of the same brand Pavatt owned at some point). And, according to
the FBI analysis, the three bullets found in the Gigstad’s attic came from two different sources of
lead. But they were found together in a highly unusual place (the attic insulation), making it
virtually impossible to reach any conclusion other than that they were possessed by the same
person at the same time. And one of the bullets in the Gigstad attic was from the same source of
lead as the bullet in Janna’s car. The FBI analysis does not weaken the evidence against Pavatt.
Further, in 2005, the FBI discontinued lead comparison analysis after concluding that
“neither scientists nor bullet manufacturers are able to definitively attest to the significance of an
association made between bullets in the course of a bullet lead examination.”® Pavatt is trying to
suggest the State misled the jury. But he is using a method that has been rejected as unproven to
make that accusation. The bullets remain incriminating.
Pavatt has also accused the State of presenting inconsistent theories as to who shot Rob.

This is incorrect. At Pavatt’s trial, the State explicitly took no position as to who shot Rob:

He didn’t have to pull the trigger. Okay? If you’ll notice on the

Court’s Instruction No. 7, one of the elements is not that we have to

prove Mr. Pavatt fired the shotgun. . . . He helped her. He helped her.

Whether or not he actually pulled the trigger of that shotgun or

whether or not he just helped her in setting up the chain of events

that occurred and then shot her, T don’t know. But you know that’s
what happened. You know he was involved in that.

§ hitps://archives.fbi.gov/archives/news/pressrel/press-releases/tbi-laboratory-announces-
discontinuation-of-bullet-lead-examinations.
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(Tr. XIV-B at 3512-13; Tr. XIV-B at 3614 (“Mr Pavatt was advancing [after the first shot]. If you
believe he did it, or if you believe Brenda did it, whichever one did it -- they both hated him. It
doesn’t matter which one of them did it. They’re equally guilty under the law.”)).

At Brenda’s trial, prosecutors had new evidence. There were two areas on Brenda’s jeans
that crime scene expert Tom Bevel, who also testified in Pavatt’s trial, wanted tested for DNA:
only one of the areas was tested. (Brenda Tr. XIV 3284-85). Mr. Bevel believed the one stain that
was tested had the highest possibility of being spatter from Rob, but that stain had female DNA.
(Brenda Tr. XIV 3294). Thus, Mr. Bevel’s testimony did not place Brenda close enough to Rob
when he was shot for his blood to have ended up on her jeans.

After Pavatt’s trial, Brenda provided prosecutors with a report from her own expert, who
appears to have identified other areas of potential spatter. (Brenda Tr. XV 3574-87). He seemed to
think Brenda’s jeans were struck by blood from the second shot to Rob. (Brenda Tr, XV 3584-88).
The defense argued Brenda was a bystander when this shot was fired but the State believed the
evidence supported a finding that she pulled the trigger. (Brenda Tr. XIII 3224-25, 3236; Brenda
Tr. X1V 3284-92; Brenda Tr. XV 3590-92; Brenda Tr. XVI 3674-76, 3690-97; Brenda Tr. XVII
4004-08, 4022, 4076-87, 4089-90).

Thus, based at least in part on this new evidence, the prosecutors argued at Brenda’s trial
that Brenda fired one or both shots. (Brenda Tr. XVII 3871, 3886, 3896, 3909, 4074, 4076-87,
4089-90, 4126). However, they also left open the possibility that Brenda did not fire the shots.
(Brenda Tr. XVII 3881 (“Brenda Andrew had to remain in the garage and either reload the shotgun
herself or remain there while Mr. Pavatt reloaded the shotgun.”), 3882 (*Now what was Brenda

Andrew doing if she wasn’t doing the shooting and reloading?”)). Either way, prosecutors told the
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Jury that Brenda and Pavatt were equally guilty. (Brenda Tr. XVII 3871, 3886, 3896, 3909, 4074,
4076-87, 4089-90, 4126).

There are three possibilities. The first is that Pavatt fired both shots. Pavatt had extensive
experience with firearms and he would have had the element of surprise, whereas Rob knew
Brenda was in the garage. Pavatt could have been hiding with the guns beside Brenda’s van, which
was parked in the garage, or beside the house.

The second possibility is that Pavatt fired the first shot and Brenda fired the second shot.
Under this scenario, Pavatt took advantage of the element of surprise, then handed the gun to
Brenda after the first shot. The second shot was fired from a closer distance than the second. Brenda
was seen by Mr. Roggow, shortly before the murder, driving up to the area in which her brother-
in-law and another man appeared about to engage in target practice.

The third possibility is that Brenda walked away from Rob, retrieved the shotgun, and fired
both shots. But if that was the case, Pavatt was present and was a willing participant. Brenda did
not shoot herself. (Tr. XII 3190). So Pavatt was standing by, with the gun he had purchased in
advance, to shoot Brenda and stage the scene,

The prosecutors did not engage in misconduct. They had new evidence in Brenda’s trial,
and their statements were not inconsistent. They told Pavatt’s jury that no matter who fired the
shots, both were equally guilty. They told Brenda’s jury that the evidence showed she fired at least
one of the shots, but that even if she did not, Pavatt and Brenda were equally guilty, Further, it’s
unclear how Pavatt could have been prejudiced by prosecutors nof arguing he was the person who
shot Rob.

Pavatt has not cast doubt upon his guilt or the fairness of his trial.
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III.  Pavatt has Extremely Little to Offer in the Way of Mitigation

At trial, the defense called eight mitigating witnesses, most of whom were members of
Pavatt’s family. (Tr. XV 3692-3731). These witnesses informed the jury that he: (1) had a very
good childhood, surrounded by a loving family; (2) lost his father at a young age’; (3) was very ill
at one point in his childhood and spent six months in bed; (4) was loving and kind, and had been
since childhood; (5) was well behaved his entire life, even as a teenager; (6) was a very patriotic
man who served 18 years in the Air Force, earning “a big box full of awards and medals;” (7) was
devoted to his family and a very good father (8) had a son in the military and his children had
turned out well; (9) was there for anyone who needed him; (10) was a Christian all his life and
“likes to help other people to be Christian;” and (11) has a family who loves him and wants his life
spared. (Tr. XV 3692-3731).

Pavatt did not have poverty, abuse, or neglect in his childhood. He was forty-eight years
old at the time of the murder. Trial counsel had him evaluated by a psychologist and a psychiatrist,
and he has been evaluated since trial, but he has never presented evidence of a mental health
diagnosis. (8/8/2003 Tr. 99; 2nd PC App. Ex. 14-15). He has no known head injuries. Pavatt
committed this murder because he wanted what Rob Andrew had. It’s as simple as that.

Pavatt has tried to present additional mitigating evidence in his appeals. But those attempts
have been quite weak. They have involved four general areas. (2nd PC App. 39-48).

First, Pavatt’s mother lied about his paternity. Trooper Sidney Pavatt was not his father.
His mother conceived him out of wedlock, possibly with Trooper Pavatt’s former partner. Second,

Pavatt felt he never lived up to the high standards set by his mother and her influential family.

7 The jury was told that Pavatt’s father was a law enforcement officer, killed in the line of duty (Tr.
XV 3722). While this turned out not to be the truth, it was a sympathetic piece of testimony for the
jury to consider, and it established that Pavatt grew up without his biological father.
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Third, Pavatt’s first marriage was complicated by his wife’s terminal illness and her controlling
nature.® Fourth, two psychiatrists have provided affidavits, neither of which diagnoses Pavatt with
any mental illness. This evidence is no more persuasive than the evidence presented at trial,
particularly when it is considered in its full context.

First, there seems to be no question that Trooper Algin Pavatt, who died years before Pavatt
was born, is not Pavatt’s father. And it appears Pavatt never knew his real father, and likely was
lied to by his mother about the identity of his father. But the jury knew that Pavatt was fatherless
for much of his childhood, until his mother married Wade Veteto when Pavatt was twelve. (Tr. XV
3721-22).

Moreover, Pavatt was exceedingly fortunate in that Mr. Veteto was a very good man. (Tr,
XV 3721). He testified at trial that Pavatt “was my son. [ mean he -- I filled the void that he never
had.” (Tr. XV 3723). He also said Pavatt was “everything a son should be,” “everything that
anybody ever wanted in a son,” turned into “[a] man that I was proud of,” and “if everybody’s son
was as good as Jim the world will be a helluva lot better place.” (Tr. XV 3724). In every document
Pavatt has provided since trial, no one has ever uttered a bad word about Mr. Veteto.

No doubt the issue of Pavatt’s paternity was difficult for him. But no one gets through life
without facing pain and hardship. Pavatt was 48 years old when he killed Rob. He was a law-

abiding citizen until he decided he wanted what Rob Andrew had, no matter the cost. And, contrary

8 Pavatt also argued that counsel failed to adequately present his service in the Air Force and failed
to present witnesses regarding his good behavior in jail. As to Pavatt’s military service, there was
evidence presented in both stages of trial. (Tr. VI 1651; Tr. X 2405; Tr. X1 2890; Tr. X11 3070-71,
3073-75, 3095; Tr. XV 3693, 3697, 3702, 3714, 3726). The jury knew he served long, proudly,
and honorably. As to Pavatt’s good behavior in jail, the jury rejected the continuing threat
aggravating circumstance, mooting that issue.
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to what the defense has argued, he was deeply loved by many people in his childhood. His
parentage is not mitigating.

Second, Pavatt’s appeals paint a portrait of a life devoid of unconditional love, which
allegedly made him uniquely vulnerable to supposed manipulation by Brenda. See (2nd PC App.
Ex. 13, p. 32 (“With Brenda, Jim was accepted and loved just the way he was.”)). A mitigation
report prepared for the second post-conviction application opines that Pavatt “wondered if there
was anyone who really loved him[.]” (2nd PC App. Ex. 13, p. 9).

The evidence is overwhelmingly to the contrary. As discussed, Mr. Veteto loved Pavatt like
his own son. Pavatt’s cousin Debra Vaughan testified that Pavatt “means so much to us[.]” (Tr. XV
3697). His uncle Chester Veteto, who was not related to Pavatt by blood, testified that “if [he] had
a son [he] would have liked to have had one like [Pavatt.]” (Tr. XV 3708). His aunt Mary Ann
Veteto said that Pavatt “was just one of our kids[.}” (Tr. XV 3713). Norma Jean Zickefoose took
care of Pavatt when he was three years old while his mother worked. (Tr. XV 3716, 3719). She
told Pavatt’s jury that when Pavatt’s mother took him to Arkansas for the summer, “it just seemed
like Willie was taking my boy, you know. And the following year I had a boy and I named him
Jim. . .. [blecause he -- I loved him [Pavatt] so much. He was just like my own son.” (Tr. XV
3716-17).

The evidence presented post-trial was more of the same. Pavatt’s maternal grandmother
loved him so much she wanted to adopt him. (2nd PC App. Ex. 13, p. 4). This was his “Grandma
Alice.” (2nd PC App. Ex. 13, Appendix 17). He was also close to Mr. Veteto’s mother, “Grandma
Margie.” (2nd PC App. Ex. 13, Appendix 17).

And, contrary to the impression given by the mitigation report, Pavatt’s mother also loved

him tremendously. Ms. Zickefoose said Ms. Veteto was “crazy about her children” and that they
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“were her life.” (2nd PC App. Ex. 13, Appendix 20). Another witness, Gary McBride, described
Pavatt as a “momma’s boy.” (2nd PC App. Ex. 13, Appendix 21). Suk Hui’s impression was that,
“liln some ways, [Pavatt’s mom] gave Jim more attention than she gave his brother Sid. T think
she thought of Jim as her favorite son.” (2nd PC App. Ex. 13, Appendix 23, p. 4). In fact, in a letter
he wrote to Janna from jail, Pavatt said, “until the last year [when Brenda apparently changed his
perception] I never saw myself as last place or saw myself as a step-child[.]” (Bates 1495).

Finally on this subject, Pavatt was married to a woman who seemingly adored him when
he decided to have an affair with Brenda. (2nd PC App. Ex. 13, Appendix 22). In a 2009 affidavit,
Suk Hui said, “Even today, if | were to meet Jim, [ would know that he was the man I wanted to
marry and spend my life with.” (2nd PC App. Ex. 13, Appendix 23, p. 2). The narrative that Pavatt
was unloved is proven false by Pavatt’s own witnesses.

Third, Pavatt was divorced from Pam, and later married Suk Hui, for approximately ten
years before the murder. If the purpose of this argument was to suggest that Pavatt was susceptible
to Brenda’s alleged influence because his first wife was insufficiently loving, it ignores the
countless other people who have poured love into Pavatt’s life, including and especially the woman
to whom he was married when he met Brenda.

Fourth, Pavatt has been unable to develop a mental health defense. As indicated above,
trial counsel hired both a psychiatrist and a psychologist, but neither testified. The psychiatrist, Dr.
John Smith, prepared an affidavit for Pavatt’s second post-conviction application. (2nd PC App.
Ex, 14). In it, he stated that his proposed trial testimony would have explored Pavatt’s “relationship
with women, his desire to please them, and the damage caused by his illness[.]” (2nd PC App. Ex.
14, p. 2). Unfortunately, Dr. Smith never revealed what that “illness” is. He said that he needed

more information to rule in or out a diagnosis of Post-Traumatic Stress Disorder (“PTSD™). (2nd
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PC App. Bx. 14, p. 2).” He suggested the possibility that Pavatt might have “bipolar disease” or
borderline personality disorder but made no diagnosis. (2nd PC App. Ex. 14, p. 4).

In a very puzzling sentence, Dr. Smith suggested that Pavatt might have brain damage,
leading to impulsivity, because he did not know the identity of his biological father: “His internal
confusion over his identity would impact his brain function, making him less likely to be able to
predict consequences from his actions, and cause him to act impulsively.” (2nd PC App. Ex. 14, p.
3). This assertion is nonsensical, and it ignores Pavatt’s long history of commendable military
service, stable employment, and law-abiding behavior.

The other affidavit was from psychiatrist Dr. Manuel Saint Martin. He only provided
“preliminary findings” based on an interview in which he administered personality inventories to
Pavatt. (2nd PC App. Ex. 15, § 3). He indicated an intention to “conduct interviews with persons
familiar with Mr. Pavatt in order to expand on and refine [his] opinions.” (2nd PC App. Ex. 15,
1 3). But only this preliminary information was provided to the OCCA., In light of the obvious
deficiencies in this report, the State will make only two brief observations.

First, Dr, Saint Martin wrote that Pavatt “receiv[ed] treatment for post traumatic stress
disorder while in the Air Force.” (2nd PC App. Ex. 15, § 10). This is incorrect. (Appx. 123-27). In
fact, the evaluation found that Pavatt lacked even “reasonably supportive evidence of a stressor.”
(Appx. 126).

Second, Dr. Saint Martin opined that Pavatt “is not likely to hold a position of authority[.]”
(2nd PC App. Ex. 15, § 12). This is flatly contradicted by Pavatt’s military records. (2nd PC App.

Ex. 16, unnum. 1 (Pavatt spent thirteen years as “security supervisor” and retired as a Master

9 As will be discussed, Pavatt had been evaluated for PTSD in the military and the diagnosis was
unsubstantiated. (Appx. 123-27).
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Sergeant), unnum. 7 (Pavatt served as a flight chief, security supervisor, security force supervisor,
and security alert team leader), unnum. 8 (Pavatt received a citation for “aidfing] immeasurably in
developing and implementing projects capable of solving problems on flight”), unnum. 9 (Pavatt
received another citation for his leadership), unnum. 10 (Pavatt received another citation for his
leadership and for “setfting] the standard for all Squadron members™), unnum. 18-25 (Pavatt was
consistently ranked as “The exception. Absolutely superior in all areas” in the “LEADERSHIP”
category), unnum. 29 (“An uncanny ability to ‘make things happen.’)). The foregoing barely
scratches the surface of the extent to which the records demonstrate Pavatt’s competence in holding
positions of authority. There is simply no credible evidence that Pavatt suffers from any mental
illness, much less that there is any connection between an alleged illness and the murder.

Finally, Pavatt may ask for clemency because he has been a law library clerk with a clean
disciplinary record, and he purportedly shares his faith with other inmates. As for his behavior in
prison, the jury expected as much. They rejected the continuing threat aggravator. But they still
believed that Pavatt’s actions warranted the death penalty.

And as for Pavatt’s faith, as the State has told this Board before, that is not a matter for the
State to judge. What we can say is that, like Raymond Johnson, Pavatt was raised in church but he
did not let that deter him from committing one of the most premeditated murders imaginable,
Further, unlike Johnson, Pavatt does not have the heart to admit what he did or apologize to Rob’s
family. And his claim of innocence is so tenuous as to be an act of bad faith,

IV. A Legacy of Pain

Pavatt hurt a lot of people. He used his own daughter to aid in committing murder and in

his attempt to escape justice. When he suspected that she, to avoid her own potential accountability,

was helping authorities, he threatened to kill her and his five-year-old granddaughter.
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After his arrest, Janna nonetheless sent him money, bought a newspaper subscription for
him, and maintained correspondence for a time. (State’s Ex. 154). Pavatt used Janna again, not
only for the money but also to pass messages to Brenda. (State’s Ex. 154). On May 11, 2002, Pavatt
repaid Janna’s kindness by ordering her to give all of his property to his parents: “I want you to
have nothing of mine[.] . . . give everything and I mean everything to them as soon as possible.
Again you are not to keep anything that belongs to me.” (State’s Ex. 154). Recent prison calls
establish that Janna has again forgiven Pavatt and she helps him financially to this day.

Pavatt deeply hurt his second wife, Suk Hui. She was in college, but when she found out
Pavatt had not been paying her school bills, she quit and got a job to help make ends meet. (Bates
132). In spite of her faithfulness, Pavatt abruptly threw her to the side when Brenda Andrew came
along. On August 6, 2001, he faxed a travel agent a request to “process quickly” a plane ticket to
send Suk Hui to Korea on August 7. (State’s Ex. 159). He had given Suk Hui about four days’
notice that he was sending her out of the country. (Tr. VI 1655-56). He told her Korea was the only
safe place for her in the entire world; it had something to do with his “special forces” history. (Tr.
VI 1655-56).

Suk Hui sent him an email in October in which she discussed her love for him, her trust in
him, and his betrayal of that trust. (State’s Ex. 4). Pavatt told Suk Hui that he was sending her away
for her own safety, but that he “love[d] [her] more than anyone, anything in this world and you are
my best friend.” (Tr. V1 1655; State’s Ex. 4). Suk Hui believed him and told him she suffered
“nightmares everyday since I left that you are having [a] hard time and I felt so bad that I left you
alone to go through all thle]s[e] problems. . and I prayed to God that He will Iead you in His way

and your s[a]fety and bring us back together[.]” (State’s Ex. 4).
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She was checking her email multiple times a day for messages from him. (State’s Ex. 4).
She even checked the newspaper obituaries to see if he was still alive, (State’s Ex. 4). She was
“killing [her]self” with worry...until she learned about Brenda. (State’s Ex. 4). Then she realized
that the man she trusted most kicked her out of their home with “2-suitcases of clothes and [a] one
way ticket to Korea and $200.00” for another woman. (Tr. VI 1657; State’s Ex. 4). She felt as if
she’d lost her dreams, her hope, her trust, and her life. (State’s Ex. 4). She told Pavatt that she was
coming back to Oklahoma and begged him to let her have her personal property so she could start
over. (State’s Ex. 4). But in a follow-up email, Suk Hui wrote: “I am so sorry that you did get rid
of all my stuff. , You even killed my memories. . “where my eleme[n]t[a]ry school and high school
photo album(Js. . . and everything else.” (State’s Fx, 5). Pavatt was even so selfish as to ask Sui
Hui not to move back to Oklahoma. (State’s Ex. 5).

Yet, Pavatt then emailed her, saying he had made a mistake and wanted her to come back.
(Tr. VI 1658; State’s Ex. 11). Suk Hui returned to Oklahoma in October, only to have Pavatt
threaten that the car she drove was awarded to him in the divorce so if she used it without his
permission, he would put her in jail. (Tr. VI 1666). He essentially abandoned her at a motel, visiting
at times and letting her use the car. (Tr. V1 1666-7 1). He also repeatedly threatened her; she was
very afraid. (Bates 228, 238, 240-41, 245, 248, 250).

Pavatt hurt Tricity and Parker. He left them fatherless. He helped their mother remove them
from everyone who cared about them. They were deeply traumatized when they returned to the
United States. The National Guard member who encountered the children at the border said, “You
could just see it in their faces that they’d been through a lot.” (Bates 1164). Both children cried

nonstop for about three hours. (Bates 1166, 1168). When they were taken to see Rob’s parents,
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they “were in a state of panic” and began chanting, “I want my mommy’s family.” (Tr. XV 3678).
A psychologist who saw them a few days later said the children:

[w]ere acting in an extremely unusual way, probably one of the most
unusual presentations of any kids that I've had in the office. They
came in and silently sat in their chair kind of stiff backed, without
making eye contact, tears streaming down their face and chanting,
which they continued to do for over 15 minutes before I was able to
get out to the appointment.

And they were, for the most part, unresponsive. . . . They were, for
the most part, fully nonfunctional in terms of my ability to relate to
them.

(May 15, 2002 Deposition of Dr. Stephen Close, p. 4). He believed it was a learned behavior, akin
to programming. (Close Depo, pp. 10-11). Their chanting behavior “looked very effortful. It looked
painful. It looked -- they were very distraught. | would have taken them to be petrified of
something. They looked extremely frightened, extremely stressed, and extremely distressed|.]”
(Close Depo, p. 11).

Yes, Brenda Andrew was the mother of these children. But James Pavait had assumed a
huge role in their lives. He told Tricity that he loved her like a daughter. (State’s Ex. 222). Whether
or not he personally participated in this mental abuse, he was an adult, he was in a position to help,

and he did nothing.
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Pavatt hurt Rob’s parents and brothers. Rob was murdered at about 6:15 p.m., but no one
notified them. (Appx. 128). They heard from the 10:00 p.m. news that there was a shooting on
Rob’s street, then spent a frantic three hours trying to find out if Rob was the victim. (Appx. 128,
132). Instead of grieving, they were forced to spend the next three months worrying about and
searching for Tricity and Parker. (Appx. 87, 128-29). As a result of Pavatt’s submission of the
fraudulent change of ownership form, they also had to fight in court to make sure the money Rob
had set aside for his children made its way to the children. (Appx. 130).

Murder always has ripple effects. Everyone who loves the victim is harmed. But murderers

don’t always directly hurt people other than the intended victim. Pavatt did. Over the course of
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months, he systematically destroyed Rob and caused immense suffering to many other people.
Twenty-five years later, he refuses to accept responsibility for any of it. He insists that the State
has “nothing on [him].” (August 27, 2026 Telephone Call with Janna Larson). And in an email he
sent approximately ten months ago, he flippantly called Rob, “the guy I am in here for[,]”
(11/11/2025 Email to Joanna Gilbert). The State respecifully submits that someone with such a
pitiless attitude should not receive clemency.

V. Remembering Rob Andrew

Rob’s mother was too hurt to testify at Pavatt’s trial, but his father and three brothers did.
(Tr. XV 3754). They testified about the pain suffered by Rob’s children, his devastation over the
divorce, about Rob’s sense of humor that “kept the family going,” that he “was a friend to
everyone,” his cheerful outlook, their own personal pain and loss, and what a “great person” he
was. (Tr. XV 3675-91).

And he was a great person. His brother Tim wrote about receiving Rob’s support when his
twins were born premature: “He lifted me up and helped me to focus on the positives of our new
babies. Rob always had a way with looking at things and bringing out the good.” (Appx. 131). He
“was a friend to everyone” and “could always find something to say to make you laugh.” (Appx.
131). He was “the center of [the family] in more ways than one.” (Appx. 134). He played jokes,
told stories, and made others feel special. (Appx. 131-34).

Rob’s loss is still deeply felt today. His brothers lost their best friend. (Appx. 138). They
grieve the loss of the life Rob should be living. (Appx. 138). They miss him desperately. (Appx.

138).

Rob also ministered to other men. (Appx. 136). He was “instrumental” in building the faith

of his good friend Ron Stump. (Appx. 136). Ron was the last person, aside from Brenda, to speak
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to Rob. (Appx. 136). He knew immediately who had killed his friend. (Appx. 137). His life has

never been the same. (Appx. 137).

On October 17, Rob wrote, “I miss my kids.” (Bates 4966-67). On October 23, he wrote,
“My heart wants my wife at all costs.” (Bates 4982). On October 25, Rob wrote the following
prayer: “Please protect me from being vindictive please save me from the pain. Please allow your
will to be done, Please pfrlotect my kids. Please help Brenda.” (Bates 5005). On November 2, he
wrote that he was hurting, mad, and lonely. (Bates 5010). On November 6, Rob wrote a letter to
M. Stump asking him to “keep praying for me & my kids . . . and Brenda, and (I fight this one a

little), Jim.” (Bates 4567). On November 12, he wrote, “ am in great pain.” (Bates 5017),
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Rob Andrew was so much more than “the guy” that Jim Pavatt murdered. We respectfully

ask you to deny clemency.
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Respectfully submitted,

GENTNER F. DRUMMOND
ATTORNEY GENERAL OF OKLAHOMA

M %Qz,\

ER L. CRABB
Supervisory Assistant Attorney General
SAMANTHA BAGGETT
Assistant Attorney General

OKLAHOMA ATTORNEY GENERAL’S OFFICE
313 NE 21% Street

Oklahoma City, Oklahoma 73105
(405) 522-3921

ATTORNEYS FOR THE STATE
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Case 5:08-cv-0083 Filed 06/08/09 Page 4 of 9

OKLAHOMA CITY POLICE DEPARTMENT

FORENSIC SERVICES

SUPPLEMENTAL DNA EXAI\;[]NATION REPORT

DEFENDANT(S): ANDREW, BRENDA SUBMITTED BY: DET. R. GARRETT
VICTIM(S): ANDREW, ROBERT DATE RECEIVED:  AUGUST 24, 2005
DATE REPORTED: NOVEMBER 9, 2005 INCIDENT NUMBER:  01-110635
LABORATORY NUMBER:  SD01-417 CLASSIFICATION: HOMICIDE
ITEMS SUBMITTED

Sgt. Dale Reed transferred the following item in person August 24, 2005:
One (1) large box containing among other items:

Item #21 One (1) unsealed brown paper sack containing one (1) pair of jeans with stains designated
by the Oklahoma Indigent Defense System and the Attorney General’s Office as follows:

#21-1 ‘Stain #1 located on the upper left leg of jeans.

#21-2 Stain #2 located on the middle left leg area of jeans.

#21-3 Stain #3 located on the lower left leg of jeans (previously analyzed).
#21-4 Stain #4 located on the middle right leg area— of jeans (not analyzed).
#21-5a Stain #5a located on the middle right leg area of jeans.

#21-5b Stain #5b located on the middle right leg area of jeans.

#21-5¢ Stain #5¢ located on the middle right leg area of jeans.
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Case 5:08-cv-00832-R  Document 26-3  Filed 06/08/09 Page 5 of 9

SsUPPLEMENTAL DNA EXAMINATION REPORT SD01-417

#21-6 Stain #6 located on the lower right leg of jeans.
Sgt. Mike Jones submitted the following item in person October 28, 2005:

Item #51A/B  One (1) sealed evidence envelope containing four (4) reference buccal swabs obtained
from Brenda Evers Andrew.

REQUESTED ANALYSIS

Per court order to perform DNA analysis on Stains #1, #2, #5a-#5¢ and #6 located on Item #21 jeans.

RESULTS OF ANALYSIS

Deoxyribonucleic Acid (DNA) was isolated from Items #21-1, #21-2, #21-5a, #21-5b, #21-5¢, #21-6 and #51A
and characterized through the Polymerase Chain Reaction (PCR) at the Short Tandem Repeat (STR) genetic
loci listed in the attached table. The DNA profile from Item #21-1, #21-2, #21-5a, #21-5b and #21-6 matches
the DNA profile of Item #51 A Reference Brenda Andrew at all genstic loci tested.

The DNA profile of Item #21-5c is a mixture. The major component of the mixture matches the DNA profile
obtained for Item #51 A Reference Brenda Andrew at all genetic loci tested. The contributor to the minor
component is an unknown male; however the profile is not suitable for comparison purposes.

DISPOSITION OF EVIDENCE

DNA cuttings, extracts and dilutions are retained frozen in the DNA Laboratory evidence freezer. All bulk
evidence is currently housed in the DNA Laboratory’s temporary evidence vault.

Note Stains #5a, #5b and #5¢ were consumed during DNA analysis however the DNA cuttings and extracts are
-tetained frozen by this laboratory.

L. Moskel 9

yla L. Marshall, Forensic Scientist 11

Pursuant to Title 22 O.S. Section 751, 1
hereby certify that 1 am maker of this
document, and that it is a true and correct
report 1o the findings of The Oklahoma City
Police Department Forensic Laboratory.

kLM:bl
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Case 5:08-cv-00832-R  Document 26-3  Filed 06/08/09 Page 6 of 9

Oklahoma City Police Department

Laboratory Services Division
DNA Analysis Laboratory

LAB NUMBER: SD01-417

ANALYST: KYLA L. MARSHALL

DATE OF REPORT: NOVEMBER 9, 2005

PAGE NUMBER: 30F3 Kom

SAMPLE

NAME/NUMBER | D3§1356 | THOI | D2ISI1 | D18S51 | PentaE | DSSB18 | D135317 | D7S820 | D168539 | CSFIPO | Pentad | AMEL | vwa | D8stim | trox | rga

#21-1 14,18 [ 6,9 28, 14,17 | 12,12 | 11,11 | 11,12 [ 7,8 14,13 10,11 | 9,11 |X,X |17,19] 13,14 8,11 | 20,21
31.2 *
. ]

#21-2 14,18 | 6,9 28, 14,17 | 12,12 | 11,11 | 11,12 | 7,8 11,13 | 10,11 | 9,11 |X,X | 17,19 13,14 § 8,11 | 20,21
31.2 *

#21-5a 14,18 | 6,9 28, 14,17 | 12,12 | 11,11 | 11,12 7.8 11113 10,11 (9,11 |X,X |17,19 (13,14 | 8,11 20,21
31.2

#21-5b 14,18 | 6,9 28, 14,17 (12,12 | 11,11 | 11,12 | 7,8 11,13 | 10,11 9,11 (XX |17,19 [ 13,14 8,11 | 20,21
31.2 ’ # ]

#21-5¢ 14,18 | 6,9 28, 14,17 | 12,127 11,11 [ 11,12 | 7,8 11,13 10,11 | 9,11 (XX |[17,19 13,14 | 8,11 | 20,21
31.2 * W

#21-6 14,18 | 6,9 28, 14,17 | 12,12 | 11,11 | 11,12 | 7,8 11,13 | 10,11 | 9,11 |X,X [17,19( 13,14 8,11 |20,21
31.2 *

#i51A 14,18 | 6,9 28, 14,17 | 12,12 [ 11,11 | 11,12 |78 11,13 | 10,11 | 9,11 |X,X [17,19 13,14 | 8,11 | 20,21

B. Andrew 31.2 ]

*  Other possible allele at locus below call standard

( ) Denotes minor component
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ATTACHMENT # 9

Affidavit of Mark Haydon (Jury Forman for Pavatt’s Trial)

(Oct. 26, 2026)
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AFFIDAVIT OF MARK HAYDON

STATE OF OKLAHOMA )
ss.
COUNTY OF OKLAHOMA )

I, Mark Haydon, being of legal age and sound mind, do solemnly swear and state as
follows:

1. My name is Mark Haydon. T was the Jury foreman in the capital trial Stase of
Oklahoma vs. James Pavatt, Oklahoma County District Court Case No, CF-01-
6189,

2. On September 13, 2026, 1 received a telephone call from Julie Gardner, an
nvestigator with the Federal Public Defender’s Office. Ms. Gardner told me she
was working on Mr. Pavatt’s case and that his execution was scheduled for
November 12, 2026, She also told me that his clemency hearing was scheduled for
October 14, 2026. She asked whether I would meet with her to discuss my
experiences as a juror in his case, 1 agreed.

3. On September 16, 2026, I met with Ms, Gardner and another investigator, They
asked me questions about why I voted to convict Mr. Pavatt and why I voted to
sentence him fo death. Specifically, on the death penalty issue, I told Ms. Gardner
that I voted for death because of the prosecutors” argument that Mr. Pavatt took the
first shot and then had to break open the shotgun, reload, stand over Rob Andrew at
point blank range with a shotgun and take another shot. Particularly, as Mr. Andrew
had already been shot once by a single shot, 16-gauge shotgun, his shooter had to
purposely crack the shotgun open, remove the spent shell casing, put in another
shell, close the shoigun, point down, and shoot him while he was dying. It was a
wicked act that was enough for me to vote for death. 1 felt firmly that the
circumstances of the second shot meant that Mr. Pavatt deserved the death penalty,

4, The prosecution’s argument that Mr. Pavatt had fired both shots was very
convineing. I was sure based on what the prosecution argued that their scenario as
to who was the fatal shooter was correct. I also recall that the prosecution argued at
Mr, Pavatt’s trial that there was only one shooter of Rob Andrew.

5. I also explained to Ms. Gardner and her colleague that, during sentencing

deliberations, four or five jurors had initially expressed that they did not want to
impose the death penalty. As the Jury foreman, I reminded the jurors that we knew
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10.

11

12.

from the prosecutors’ arguments to us that Mr. Pavatt was the shooter. I also -
explained to them how a single-shot shotgun operates as I described above. My
explanation and reasoning influenced the other jurors, and we ultimately voted to
sentence Mr, Pavatt to death.

Ms. Gardner reached back out to me on September 24, 2026. She told me that the
Attorney General’s Office and the Federal Public Defender’s Office had submitted
clemency packets in the case on September 18, 2026. She asked whether 1 would
review both packets and meet with her again. I agreed.

On September 24, 2026, Ms. Gardner delivered both clemency packets to my
residence and asked me to contact her after I reviewed them.

On October 5, 2026, 1 let Ms. Gardner know that 1 had reviewed both packets. We
agreed to meet the following afternoon.

On October 6, 2026, 1 met with Ms. Gardner and Mr. Pavatt’s attorney, Hunter
Labovitz.

During that October 6th meeting, 1 told Ms. Gardner and Mr. Labovitz that I now
had doubt about who fired the shot that killed Rob Andrew. Specifically, the packet
from the Attorney General’s Office called info question for the first time who I
thought fired the fatal shot. The Aftorney General’s packet argued multiple
possibilities, including that Mr. Pavatt took the first shot and Ms. Andrew took the
second, as well as that Ms, Andrew fired both shots into Rob Andrew. [ am confident
that the prosecution did not make either of these arguments at Mr. Pavatt’s trial as
they kept emphasizing that, because he fired both shots, he deserved the death
penalty. Indeed, 1 recall both prosecutors being so certain about that when they
asked the jury to sentence Mr, Pavatt to death.

I also told Ms. Gardner and Mr. Labovitz that because of that doubt, I no longer
supported my decision to vote for the death penalty. I based my decision to vote for
death on the prosecution telling me that Mr. Pavatt fired the second fatal shot, but
after reading the Attorney General’s packet, I no longer know the answer to that
question. If T cannot be certain that Mr, Pavatt fired the second shot into Rob
Andrew—which is now the case from what 1 read in the Attorney General’s
packet—then I cannot support the death sentence any longer,

1 took my responsibilities as a juror seriously, particularly as the foreman during our
sentencing deliberations. I recognize that, as jury foreman, my statements during
deliberations helped persuade other jurors to vote for the death penalty, and I accept
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13.

14.

15.

16.

the seriousness of that responsibility. However, I no longer have confidence in my
original decision, and I cannot, in good conscience, continue to support Mr. Pavatt’s
execution when the Attorney General’s clemency packet has caused me to have
significant doubt about who fired the fatal shot. I cannot continue to support a death
sentence given those doubts.

1 also expressed my concern to Ms. Gardner and Mr. Labovitz that, after reading the
State’s clemency submission, the prosecution had been focused on securing a
conviction and death sentence regardless of the truth and, in my view, had used us
the jurors fo achieve that objective. Having reviewed the State’s clemency packet,
where they are now creating as to the shooter, unlike what they told us at Mr.
Pavatt’s trial, it feels like the prosecution was playing games at Mr, Pavait’s trial
telling the jury he was the shooter but then telling Ms. Andrew’s jury that she was
the shooter. The prosecution played both sides and I think that is dirty. It is
potentially costing someone their life that may not deserve it. And I do not like that
the prosecution put that on my soul.

To be clear, if the prosecution had argued at Mr. Pavatt’s trial that Brenda Andrew
fired the second shot, I would nof have voted for a death sentence. Whether Mr.
Pavatt fired the second shot or not would not have changed my vote to convict him
because the prosecution explained that did not matter for conviction purposes as Mr.
Pavatt was acting with Ms. Andrew. But I have serious doubts about whether I voted
for the correct sentence given all the uncertainty the Attorney General’s Office
raised in the packet about who fatally shot Rob Andrew.

At the conclusion of the October 6th meeting, Ms. Gardner and Attorney Labovitz
asked whether I would appear before the Oklahoma Pardon and Parole Board to
explain why I no longer supported Mr. Pavatt’s execution and make a request for a
recommendation for clemency. Because I had a pre-planned trip out of town, I told
them I could not attend the hearing in person, but I agreed to provide a videotaped
statement explaining my change in position.

I would not have expressed any concern about my vote had 1 not been provided with
the opportunity to review the clemency packets from the Attorney General’s Office
and from Mr. Pavatt. It is the information in those packets that has caused me to
realize that the prosecution misrepresented to me and my fellow jurors the identity
of the person who killed Rob Andrew. Specifically, having read the clemency
packets, I now understand the fatal shooter’s identity is far more likely to be Brenda
Andrew. Had the prosecution argued at Mr. Pavatt’s trial, as they did in their
clemency packet, that Brenda Andrew fired both shots, 1 would not have voted fo
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a death sentence because I voted for death based on the circumstances of the second,
wicked shot.

7. Atthe very least, there is uncertainty in the Attorney General’s packet as to whether
Mr. Pavatt was the fatal shooter, which was my whole basis for voting for death.
This uncertainty is what has caused me to doubt my original decision for death.
Alternatively, even if the prosecution had not argued at Mr. Pavatt’s trial that Brenda
Andrew fired both shots but had said the shooter was uncertain, I would not have
voted for a death sentence. It was the prosecution’s claim that Mr. Pavatt fired the
second shot that sealed the death decision for me; had they argued any other scenario
at Mr. Pavatt’s trial—like those multiple possibilities the Attorney General’s Office
detailed in their clemency packet—1I would not have voted for death.

FURTHER AFFIANT SAYETH NOT.

MARHUAYDON

e
Subscribed and swom to before me this 4 ( day of Octobour 2026.
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My commission number is: 250 {1 217
My commission expires. g [zt )29
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IN THE COURT OF CRIMINAL APPEALS

OF THE STATE OF OKLAHOMA “gror ggﬁﬁ& e
K 0 ALS
James Dwight Pavatt, District Court Case No.: UCT 2 8 =
CF-2001-6189 202
Petitioner, SELDE) JONE
V. Direct Appeal Case No.: CLERi -9
D-2003-1183
The State of Oklahoma,
Original Post-Conviction Case No.:
Respondent. PCD-2004-25

Subsequent Post-Conviction Case No(s).:
PCD-2009-777

]

MOTION FOR EVIDENTIARY HEARING ON POST-CONVICTION CLAIMS

Petitioner, James Dwight Pavatt, respectfully requests an order remanding this case to the
Oklahoma Cdunty District Court for an evidentiary hearing on the claims raised in his concurrently
filed Subsequent Application for Postconviction Relief (“Application”). See Okla. Stat. tit. 22,
§§ 1084, 1089(D)(5); Rule 9.7(D)(5)—(6), Rules of the Oklahoma Court of Criminal Appeals, Title
22, Ch. 18, App. (2025).

The claims raised in Mr. Pavatt’s Application arise out of new evidence demonstrating that
trial prosecutors intentionally injected non-record, misleading, and prejudicial information into the
jury’s deliberative process that influenced at least one juror to vote for the death penalty in
violation of Mr. Pavatt’s state and federal constitutional rights. U.S. Const. amend. VI, XIV; Okla.
Const. art. II, §§ 7 and 20. The new evidence consists of the Oklahoma Attorney General’s
September 18, 2026, submission in the clemency case of State of Oklahoma v. James Pavatt
clemency packet. There, the State acknowledges for the first time that—contrary to what

prosecutors told the jury at Mr. Pavatt’s death penalty trial—that there are three possibilities as to
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who fatally shot the victim Rob Andrew. The new evidence also consists of a subsequent affidavit
from Mr, Pavatt’s jury trial foreman regarding the impact of the State’s new assertions, which
expose the State’s assertions at Mr. Pavatt’s trial on which the juror based his vote for the death
penalty, as false,

The seriousness of the constitutional errors that this new evidence brings to light, and which
demonstrates a breakdown in the very framework within which jurors determined Mr, Pavatt’s
deservingness of the ultimate punishment, warrants not only relief but also, at a minimum, an
evidentiary hearing to resolve any disputed issues of material fact raised by the allegations and
evidence presented in support of Mr. Pavatt’s Application. See Gilbert v. State, 1998 OK CR 17,
9 17, 955 P.2d 727, 733 (recognizing that a postconviction petitioner is entitled to evidentiary
hearing where “the application for a hearing and affidavits contain sufficient information to show
this Court by clear and convincing evidence the materials sought to be introduced have or are likely
to have support in law and fact to be relevant to an allegation raised in the application for post-
conviction relief.” (internal quotation marks omitted)). The need for an evidentiary hearing is
especially urgent here where Mr. Pavatt’s life hangs in the balance, and where his death sentence
is a product of the State’s introduction of information to jurors, through argument, that it Anew to
be false—all to win Mr. Pavatt’s death sentence in defiance of the Oklahoma and United States
Constitutions’ fair trial, impartial jury, confrontation and due process guarantees. U.S. Const.
amend. VI, XIV; Okla. Const. art. I, §§ 7 and 20.

Under these circumstances, an evidentiary hearing is warranted on Mr. Pavatt’s colorable
claims that his death sentence was obtained in violation of the United States and Oklahoma
Constitutions’ due process and fair trial guarantees. Okla. Stat. tit. 22, §§ 1084, 1089(D)(5); Rule

9.7(D)(5)-(6), Rules of the Oklahoma Court of Criminal Appeals, Title 22, Ch. 18, App. (2025).
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In the related context of claims alleging that an external influence impacted a juror’s ability to be
fair and impartial, the Supreme Court has held that the proper remedy is a hearing to determine the
extent to which a defendant was prejudiced. See Smith v. Phillips, 455 U.S. 209, 217 (1982);
Remmer v. United States, 347 U.S. 227, 229--30 (1954). Here too this Court should order a hearing
to assess the nature and prejudicial effect of the prosecutors’ interjection of false, extraneous
information into the decision making of Mr. Pavatt’s jury. See Thompson v. Krantz, 2006 OK CIV
APP 60, 9 14, 137 P.3d 692, 697 (“While Oklahoma law does not allow for evidentiary hearings
generally to inquire about juror conduct and deliberations, it does allow inquiry into ‘whether
extraneous prejudicial information was improperly brought to the jury’s attention.””).

Mr. Pavatt has supported the allegations raised in his Application with the following
evidence, including affidavits:

Att. No. Document and Appendix Page No.

I. Application for Post-Conviction Relief, Pavait v. State, Case No. PCD-2004-25

[Appx. 1]

2. Opinion, Pavatt v State, Case No. PCD-2004-25
(Okla. Crim. App., April 11, 2008) (unpublished) [Appx. 97]

3. Second Application for Post-Conviction Relief, Pavatt v. State, Case No,, PCD-

2009-777 [Appx. 106]

4. Opinion, Pavatt v State, Case No. PCD-2009-777
(Okla. Crim. App., Feb. 2, 2010) (unpublished) [Appx. 183]

5. Memo from Fern Smith to OCPD Granting Tom Bevel Access to All Evidence
(June 13, 2003) [Appx. 191]

6. OCPD Report of Theresa Bunn (Dec. 05, 2001) Re: Gun Shot Residue Swabs
Collected from Brenda Andrew [Appx. 193]

7. 0AG’s Petition Opposing Clemency (Sept. 18, 2026) [Appx. 199]
8. OCPD Supplemental DNA Examination Report (Nov. 9, 2005) [Appx. 253]

9. Affidavit of Jury Foreman Mark Haydon (Oct. 26, 2026) [Appx. 257]
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The evidence and affidavits submitted in support of Mr. Pavatt’s Application show that,
for the first time on September 18, 2026, the State of Oklahoma acknowledged in its submission
in the clemency case of State of Oklahoma v. James Pavatt that—contrary to what prosecutors told
the jury at Mr. Pavatt’s death penalty trial—that there are three possibilities as to who fatally shot
the victim Rob Andrew. This new acknowledgement squarely contradicts the State’s insistence at
the penalty phase of Mr. Pavatt’s capital trial that he, and he alone, inflicted the fatal shots that
extinguished Rob Andrew’s life which rendered him deserving of the ultimate punishment. In
response to the State’s eleventh-hour acknowledgment, the jury foreman at Mr. Pavatt’s trial has
attested to the impact of information presented by prosecutors at the penalty phase, now known to
be false, on his decision to sentence Mr. Pavatt to death.

While this evidence is sufficient to entitle Mr. Pavatt to relief for the reasons set forth in
his Application, an evidentiary hearing at which additional evidence and the testimony of relevant
witnesses, including forensic experts, can be compelled will further aid this Court’s review of the
allegations raised therein. The relevant testimony that can be examined at an evidentiary hearing
includes but is not limited to testimony from:

¢ An expert in DNA testing on the results of DNA testing on the jeans Brenda Andrew

was wearing on November 20, 2001, the night of victim Rob Andrew’s murder.
e An expert in gunshot residue testing regarding the results of testing from swabbings
taken of Brenda Andrew’s left hand on November 20, 2001, the night of victim Rob
Andrew’s murder.

e Jurors from Mr. Pavatt’s trial, such as foreman Mark Haydon.

Mr. Pavatt has developed his claims to the best of his ability with evidence presented in his

Application. If, however, this Court grants a hearing, in addition to the information presented in
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the attachments to his Application, Mr. Pavatt requests permission to bring forth other evidence as
needed to further support the propositions raised in his Application.

While Mr, Pavatt submits that 1) the record presented in support of his Application is
sufficient to demonstrate his entitlement to relief, and 2) he has demonstrated, at 2a minimum, the
need for further factfinding—including discovery and an evidentiary hearing—under Okla. Stat.
Ann. tit. 22, §§ 1084, 1089(D)(4)—(5) and Rule 9.7(D)}4)—(6), he also respectfully submits that
further factfinding on his colorable Sixth and Fourteenth Amendment claims is required under the
Due Process Clause of the Fourteenth Amendment to the United States Constitution.

Although states are under no obligation to provide defendants with a collateral review
process, when they elect to do so, the fundamental fairness mandated by the Fourteenth
Amendment’s Due Process Clause governs their administration. Pennsylvania v. Finley, 481 U.S.
551, 557-78 (1987) (“[W]hen the State opts to act in a field where its action has significant
discretionary elements, it must nonetheless act in accord with the dictates of the Constitution—
and it particular, in accord with the Due Process Clause[.]” (internal quotations omitted)). The Due
Process guarantee “emphasizes fairness between the State and the individual dealing with the
State].]” Ross v. Moffiit, 417 U.S. 600, 609 (1974). Justice Marshall distilled this Due Process
guarantee down to its simplest definition: “[Flundamental fairness entitles indigent defendants to
an adequate opportunity to present their claims fairly within the adversary system[.]” dke v.
Oklahoma, 470 U.S. 68, 77 (1985) (internal quotations omitted). Justices Clark and Brennan also
concurred “on a straightforward proposition: the states owe both the people and the federal courts
fair procedures by which federal rights may be vindicated in state court.”
Christopher Flood, Closing the Circle: Case v. Nebraska & the Future of Habeas Reform, 27

N.Y.U. Rev. L. & Soc. Change 633, 634 (2001-2002). That is because states are the first, and
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primary, forum for vindicating federal constitutional guarantees. Mooney v. Holohan, 294 U.S.
103, 113 (1935) (per curiam) (“Upon the state courts, equally with the courts of the Union, rests
the obligation to guard and enforce every right secured by that Constitution.”).

Here, fundamental fairness requires that, at a minimum, Mr. Pavatt be afforded a full and
fair opportunity to vindicate his due process and fair trial rights in Oklahoma’s courts. U.S. Const.
amends. VI, XIV; Okla. Const. art, II, §§ 7, 20.

Respectfully submitted,

Emma V, Rolls, OBA # 18820

First Assistant Federal Public Defender
Office of the Federal Public Defender
Western District of Oklahoma

Capital Habeas Unit

215 Dean A. McGee Ave., Suite 707
Oklahoma City, Oklahoma 73102
(405) 609-5975 telephone

(405) 609-5976 facsimile

Emma Rolls@fd.org
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CERTIFICATE OF SERVICE

I certify that on October 28, 2026, an original and 10 copies of the foregoing Motion for
Evidentiary Hearing on Postconviction Claims were filed in this Court by delivering them to the
Clerk of this Court with instructions to deliver one copy of said documents to the Office of the
Attorney General of the State of Oklahoma.

< |

EMMA V. ROLLS
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IN THE COURT OF CRIMINAL APPEALS ocr 28 2026

OF THE STATE OF OKLAHOMA SELDEN JONES
CLERK
James Dwight Pavatt, District Court Case No.:
CF-2001-6189
Petitioner,
V. Direct Appeal Case No.:
D-2003-1183

The State of Oklahoma,
Original Post-Conviction Case No.:
Respondent. PCD-2004-25

Subsequent Post-Conviction Case No(s).:
CD-2009-777

[Ro

MOTION FOR DISCOVERY ON POST-CONVICTION CLAIMS

Petitioner, James Dwight Pavatt, respectfully requests an order authorizing discovery
pursuant to Okla. Stat. tit. 22, § 1089(D)(3) and Rules 9.7(D)(2) and 9.7(D)(4), Rules of the
Oklahoma Court of Criminal Appeals. Mr. Pavatt concurrently submits this motion and a request
for an evidentiary hearing with his Subsequent Application for Postconviction Relief
(“Application™).

The claim raised in Mr. Pavatt’s Application arises out of newly discovered evidence that
the prosecution intentionally injected prejudicial, false extra-record information regarding the
identity of the shooter into his jury’s capital sentencing deliberation process which influenced at
least one juror to vote for the death penalty, in violation of his state and federal constitutional rights
to due process, confrontation, a fair trial, and an impartial jury. U.S. Const. amend. VI, XIV; Okla.
Const. art. II, §§ 7 and 20. The newly discovered evidence consists of the Oklahoma Attorney
General’s September 18, 2026, submission in the clemency case of State of Oklahoma v. James
Pavatt clemency packet and a subsequent affidavit from Mr. Pavatt’s jury foreman regarding the

impact of the State’s new assertions.
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The crux of the new evidence, as detailed in the Application, is that the prosecution
intentionally lied to Mr. Pavatt’s jury at the sentencing stage of his trial when they told the jury
repeatedly and consistently that Mr. Pavatt alone shot the vietim Rob Andrew twice. The
prosecution particularly focused on the second shot, fired at close range, Tr. at 3181, while Mr.
Andrew was conscious and suffering according to the prosecution’s experts, Tr. at 2458, 2464, as
rendering Mr. Pavatt deserving of a death sentence:

[1t] [t]akes a special kind of person to look at another human being lying, suffering

and dying on the floor, defenseless and then reloading a shotgun, aiming and

executing that person from 3 inches away. That special kind of a person deserves

that special punishment that’s reserved for people just like James Pavatt and Brenda

Andrew. And that appropriate punishment, the one reserved for special people is

death. Rob Andrew didn’t deserve to die. James Pavatt does.

Tr. at 3784.

Yet the State now acknowledges in its clemency submission that there are three different
possibilities as to the shooter’s identity. Application Appx. 238.! Based on this new admission,
Mr. Pavatt’s jury foreman has provided an affidavit attesting that he based his decision to vote for
death specifically on the prosecution’s insistence that Mr. Pavatt fired the second shot and the
deliberate, methodical, wicked nature of that shot, which the prosecution called an “execution
shot,” Tr. at 3908:

Mr. Pavatt took the first shot and then had to break open the shotgun, reload, stand

over Rob Andrew at point blank range with a shotgun and take another shot.

Particularly, as Mr. Andrew had already been shot once by a single shot, 16-gauge

shotgun, his shooter had to purposely crack the shotgun open, remove the spent

shell casing, put in another shell, close the shotgun, point down, and shoot him
while he was dying. It was a wicked act that was enough for me to vote for death.

! References to “Application Appx.” are to the Appendix Mr. Pavatt filed concurrently with his
with his Subsequent Application for Postconviction Relief followed by the appropriate page
number in the Appendix.
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Application Appx. 258, § 3. Thus, the identity of the person who fired the second shot was the
hinge point for the jury foreman in deciding Mr. Pavatt’s punishment.

The seriousness of the constitutional errors that this new evidence brings to light, and which
demonstrates a breakdown in very framework within which jurors determined Mr. Pavait’s
deservingness of the ultimate punishment, warrants not only relief but also, at a minimum,
discovery and further fact-finding to resolve any disputed issues of material fact raised by the
allegations and evidence presented in support of Mr. Pavatt’s Application. The need for discovery
is especially urgent here where Mr. Pavatt’s life hangs in the balance, and where his death sentence
is a product of the State’s introduction of information to jurors, through argument, that it fnew to
be false—all to win Mr. Pavatt’s death sentence in defiance of the Oklahoma and United States
Constitutions” fair trial, due process, confrontation, and impartial jury guarantees. See, e.g.,
Caldwell v. Mississippi, 472 1.8, 320, 338-340 (1985); Donnelly v. DeChristofore, 416 U.S. 637,
643 (1974); Napue v. lllinois, 360 U.S, 264, 269 (1969); Miller v. Pate, 386 U.S. 1, 6 (1967),
Parker v. Gladden, 385 U.S. 363 (1966); Turner v. Louisiana, 379 U.S. 466 (1964) Remmer v.
United States, 347 U.S. 227, 229 (1954); Farrell v. State, 1973 OK CR 311, 4 6, 512 P.2d 225,
226.

Mr. Pavatt is aware of the limited nature of discovery in capital post-conviction cases and
this Court’s reluctance to permit “anfettered discovery in post—cénviction proceedings.” Walker v.
State, 1997 OK CR 3, q 43, 933 P.2d 327, 340. However, unfettered discovery is not what Mr.
Pavatt seeks. Rather, Mr. Pavatt seeks the following limited discovery which will aid this Court’s
review of his Application, see Okla. Stat. tit. 22, § 1089(D)(3) (“Subject to the specific limitations

of this section, the Court of Criminal Appeals may issue any orders as to discovery or any other
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orders necessary to facilitate post-conviction review.”); see also Rule 9.7(D) (contemplating
discovery requests in capital postconviction cases):

1. Gunshot residue testing of swabbings taken of co-defendant Brenda Andrew’s

left hand on November 20, 2001, by Oklahoma City Police Department Officer
Theresa Bunn.

The police crime scene investigator who interviewed Brenda Andrew soon after Rob
Andrew’s murder shooting noticed powdery marks on the top center of Ms. Andrew’s left hand.
Tr. at 2385-86. The investigator thought the powder could be gunshot residue. /d. at 2385, 2387,
Application Appx. 194-95, 197. The investigator took swabbings of Ms. Andrew’s hands and
secured them in evidence but they have never been tested for gunshot residue. Application Appx.
195, 198.

The presence of gunshot residue on Ms. Andrew’s hand would objectively confirm that she
had just fired a gun at close range. Hancock v. State, 2007 OK CR 9, 419 n.7, 155 P.3d 796, 805
n.7, overruled on other grounds by Williamson v. State, 2018 OK CR 15, 1 19, 422 P.3d 752.
Prosecution expert Tom Bevel consistently testified that Ms. Andrew herself could not have shot
the gun that caused the wound she had on the upper back of her left arm the night of the murder,
Tr. at 3190, Andrew Tr. at 3268; thus, if Ms. Andrew indeed had gunshot residue on her hand, it
could only have come from Ms. Andrew shooting the shotgun when she killed Rob Andrew. The
presence of gunshot residue on Ms. Andrew’s left hand, which she would have used to brace the
shotgun as she is right-handed, Andrew Tr. at 2190, would strongly support that she was the
shooter and not Mr. Pavatt. This confirmation would bolster the constitutional claim in Mr.
Pavatt’s Application that the prosecution at Mr. Pavatt’s trial violated his rights to due process,
confrontation, a fair trial, and an impartial jury under the Sixth and Fourteenth Amendments to the

United States Constitution and Article II, Sections 7 and 20 of the Oklahoma Constitution by
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intentionally bringing non-record, misleading, and prejudicial information that Mr. Pavatt was the
sole shooter, and Rob Andrew’s actual killer, to the jury’s attention, which influenced at least one
juror to vote for the death penalty.

Counsel has confirmed that the swabbings are still in the custody of the Oklahoma City
Police Department and have never previously been tested,

2. DNA testing on the stains found on the jeans that Brenda Andrew wore on
November 20, 2001, that were taken into police custody.

Oklahoma City Police Department Forensic Scientist Kyla Marshall conducted DNA
testing in May 2003 and November 2005 on numerous stains found on the jeans Brenda Andrew
wore on November 20, 2001, the night of Rob Andrew’s murder. The stains were from blood, Tr.
2318-19, and the testing produced a DNA profile of “an unknown male.” Application Appx. 255.

Over a year before Mr. Pavatt’s trial, the prosecution asked for and received permission for
prosecution witness Tom Bevel to examine Brenda Andrew’s jeans for blood spatter evidence that
would connect her to the shooting. Application Appx. 191. This Court had recognized Bevel as a
blood spatter analysis expert years before Mr, Pavatt’s trial. See, e.g., Romano v. State, 1995 OK
CR 74,92, 909 P.2d 92, 106; Farris v. State, 1983 OK CR 141, ] 8, 670 P.2d 995, 997-98.

“Blood spatter . . . is blood that has been broken up from the blood source due to some
force or energy breaking it away from the blood source.” Andrew Tr. at 3222, A person can get
blood spatter on their clothing when they shoot someone from a very close distance and blood
from that person’s wounds flies back onto the shooter’s clothing. Sellers v. Stare, 1991 OK CR 41,
953, 809 P.2d 676, 690; cf. Tr. at 3174.

Bevel examined Brenda Andrew’s jeans, Tr, at 3169, and found blood spatter stains on
them. Andrew Tr. at 3236. A defense expert at Ms. Andrew’s trial agreed. Andrew Tr. at 3574-79,

3582-87, 3694-97; 3720 (expert testifying that the second shot to Rob Andrew is the source of
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blood spatter on Brenda Andrew’s jeans). The blood spatter on Brenda Andrew’s jeans is the only
credible scientific evidence supporting who shot Rob Andrew; and it does not point at Mr. Pavatt
as the shooter whatsoever.

At Brenda Andrew’s trial, the prosecution homed in on the blood spatter on Brenda
Andrew’s jeans coming from Rob Andrew to inculpate her as the sole shooter:

[A]s [Rob Andrew] is on the floor realizing what is happening to him and realizing

that all the people are right, he turns to look at [Brenda] one last time. And this fime,

[be]cause the blood spatter shows you, he saw her face over the barrel of a shotgun.
Andrew Tr. at 4125-26 (emphasis added).

Displaying a picture to the jury of Brenda Andrew’s jeans from the night of the murder,
the prosecution also argued that the blood spatter put the fatal gun in her hands:

the spatter source [of pattern number five “on her left leg”] is the guy on the ground

... Here is why she had the gun . . . It’s from Mr. Andrew’s left to right and she’s

right here and she shoots him. [Pattern] {nJumber five is spatter and it comes in a

straight line, back spatter right onfo these pants.

Id at 4081, 4084, 4086 (emphasis added). The prosecution then added that the “spatter on her left
leg” shows that she “sho[t] him the second time.” Jd. at 4089-90.

The issue now for discovery is that the “unknown male” DNA found on Ms. Andrew’s
jeans has never been identified. If DNA testing shows that it is indeed the blood of victim Rob
Andrew that would corroborate that Brenda Andrew fired the second shot, at a minimum. That
finding in turn would undermine the prosecution’s repeated and consistent assertion at Mr. Pavatt’s
capital sentencing hearing that he alone shot Rob Andrew. Doing so would bolster the
constitutional claim in Mr. Pavatt’s Application that the prosecution at Mr. Pavatt’s trial violated
his rights to due process, confrontation, a fair trial, and an impartial jury under the Sixth and

Fourteenth Amendments to the United States Constitution and Article I1, Sections 7 and 20 of the

Oklahoma Constitution by intentionally bringing non-record, misleading, and prejudicial
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information that Mr. Pavatt was the sole shooter, and Rob Andrew’s actual killer, to the jury’s

attention, which influenced at least one juror to vote for the death penalty.

Mr. Pavatt’s Application raises colorable claims that his death sentence was obtained in

violation of the United States and Oklahoma Constitutions’ due process and fair trial guarantees,

.S, Const. amends. VI, XIV; Okla. Const. art. II, §§ 7, 20. Mr, Pavatt has supported those

allegations with the following evidence, including affidavits:

Application for Post-Conviction Relief, Pavatt v. State, Case No. PCD-2004-25

Opinion, Pavatt Vv State, Case No. PCD-2004-25
(Okla. Crim. App., April 11, 2008) (unpublished) [Appx. 97]

Second Application for Post-Conviction Relief, Pavait v. State, Case No,. PCD-
Opinion, Pavart V. State, Case No. PCD-2009-777

(Okla. Crim. App., Feb. 2, 2010) (unpublished) [Appx. 183]
Memo from Fern Smith to OCPD Granting Tom Bevel Access to All Evidence

OCPD Report of Theresa Bunn (Dec. 05, 2001) Re: Gun Shot Residue Swabs

OAG’s Petition Opposing Clemency (Sept. 18, 2026) [Appx. 199]

OCPD Supplemental DNA Examination Report (Nov. 9, 2005) [Appx. 253]

Att. No. Document and Appendix Page No,
1.
[Appx. 1]
2.
3.
2009-777 [Appx. 106]
4.
5.
(June 13, 2003) [Appx. 191}
6.
Collected from Brenda Andrew [Appx. 193]
7.
8.
9.

Affidavit of Jury Foreman Mark Haydon (Oct. 26, 2026) [Appx. 257]

While this evidence is sufficient to entitle Mr. Pavatt to relief for the reasons set forth in

his Application, the following discovery will further aid this Court’s review of the allegations

raised therein. Mr. Pavatt respectfully asks the Court to order the State to make available to Mr.

Pavatt, or an expert to be designated by him, the following items of physical evidence for

inspection and assessment for forensic testing:
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e Swabbings taken from Brenda Andrew’s left hand on November 20, 2001, by
Oklahoma City Police Officer Theresa Bunn. '

e The jeans Brenda Andrew wore on November 20, 2001, which were taken into police
custody.

For the reasons set forth herein and in Mr. Pavatt’s Application, he respectfully requests
the Court fo order the foregoing discovery which will aid its review of the allegations raised in Mr.
Pavatt’s Application. See Okla. Stat. tit. 22, § 1089(D)(3); Rule 9.7(D), Rules of the Oklahoma

Court of Criminal Appeals, Title 22, Ch. 18, App. (2026).

Respectfully submitted,

= v U0

Emma V. Rolls, OBA # 18820

First Assistant Federal Public Defender
Assistant Federal Public Defender
Office of the Federal Public Defender
Western District of Oklahoma
Capital Habeas Unit

215 Dean A. McGee Ave., Suite 707
Oklahoma City, Oklahoma 73102
(405) 609-5975 telephone

(405) 609-5976 facsimile

Emma_ Rolls@fd.org
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CERTIFICATE OF SERVICE

I certify that on October 28, 2026, an original and 10 copies of the foregoing Motion for
Discovery on Postconviction Claims were filed in this Court by delivering them to the Clerk of

this Court with instructions to deliver one copy of said documents to the Office of the Attorney

=5 v e,

CEnﬁav Rolls, OBA # 18820

General of the State of Oklahoma.
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in there.
THE COURT:
MS., SMITH:
TﬁE COURT:
MR. ARNETT:
THE COURT:
MS. SMITH:

back?

Yes. We do. Everything else okay?
Yeah.

Okay. Good. Thank you.

May we be excused?

Yes.

What time are we supposed to be

(An off the record discussion was here had.)

(A recess was here had.)

(Whereupon,

AFTER RECESS

the jury entered at 1:15 p.m. and

the following transpired in open court.)

(Whereupon,

Stage Two instructions were hereby

read to the jury by the Court but were not

reported.)

THE COURT:

MS., SMITH:
Court?

THE COURT:

MS. SMITH:

Ms. Smith.

Thank you. May it please the

Yes.

Ladies and gentlemen of the jury,

just like in the first stage of the trial it goes

the same way. I don't get anymore time to argue to

you. Mr. Arnett has the same amount of time. He's

not restricted in any way. But I get to argue

twice because the State of Oklahoma bears the
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burden of proof so our arguments are split up. We
get to go first, Mr. Arnett and then the State.

And again, like I said in the first stage of
the trial, if I say something to you that you heard
differently from the witness stand then you must
disregard what I say and remember the way that‘you
heard it.

First of all I want to go over some of the
instructions with you and I won't go over all of
them because just like in the first stage of the
trial you'll have them. They're in the jury room
with you to refer to. And as the Judge has told
you, I'm going to pick out some of these
instructions but you are to consider all of them as
a whole. And when I pick certain ones out to point
out to your attention I in no way am trying to
divert your attention from the others. You must
consider all of them. But you'll have them back
there with you so I don't intend to go over all of
them.

I want to call your attention to Instruction
No. 5 when the Judge defines for you the term
heinous, atrocious or cruel. That is one of the
aggravating circumstances that the State must

prove. We only have to prove one. We have proven
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to you three. We've alleged and I submit to you
proven three, but we only have to prove to you one
of the aggravatin§ circumstances in order for this
to be a proper case for you to consider the death
penalty under the law. The Judge tells you that in
her instructions.

We have alleged and proven, I submit to you,
that this murder of Rob Andrew was heinous,
atrocious or cruel. The Judge tells you heinous
means extremely wicked or shockingly evil.
Atrocious means outrageously wicked and vile.
Cruel means pitiless or designed to inflict a high
degree of pain, utter indifference to or enjoyment
of the suffering of others. The phrase especially
heinous, atrocious or cruel is directed to those
crimes where the death of the victim was preceded
by torture of the victim or serious, physical
abuse.

I submit to you when you read Instruction
No. 5, it defines the term heinous, atrocious or
cruel, that you look at the photographs of
Rob Andrew's body as he lay on the garage floor.
And we discussed in the voir dire in the first
stage of the trial that we were going to have to

ask you to look at unpleasant photographs. And you
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don't have to dwell on them. We know you don't
want to. But it's necessary for you to look at
them and you all agreed that you would and that's
part of your job is to look at those photographs
and to help you make the determination as to
whether or not the death of Robert Andrew was
heinous, atrocious or cruel as Rob laid dying on
the floor, and you look at the photographs and
you'll see him there. And look at the wound in his
side. Look at the wound in his neck.

And listen to the 911 tape when Brenda Andrew
tells you that Robert Andrew is alive. And
remember the testimony of the Medical Examiner when
he said that Rob Andrew could have lived éeveral
minutes, maybe even up to six minutes. And as he
was laying there conscious, as Brenda Andrew was
talking to the 911 operator and she's telling the
operator yes he's conscious; he's alive; he's
breathing, that is evidence to you that Rob Andrew
was suffering as he lay dying on that floor. Look
at the wounds and ask yourselves whether or not he
could have suffered a wound like that and not be
suffering and feeling pain.

Imagine the fear that Robert Andrew felt after

he was shot that first time as Mr. Pavatt or
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Brenda Andrew, whichever one of them did it,
reloaded that shotgun while he was laying there
suffering. 1Imagine the emotional fear and pain
that he was sufféring. He was alive, aware,
conscious and contemplating his death when he was
executed, ending his life.

I submit to you, ladies and gentlemen, that
this murder was wicked and vile and that his death
was preceded by physical abuse and by torture. And
we know by the defendant's attitude at the hospital
the next day, when he was giggling and laughing in
the emergency room with Brenda Andrew, as you heard
Rosita Ingerson testify to, we can conclude from
that that he enjoyed the suffering and the murder
that he had committed of Rob Andrew.

Judge tells you the State has alleged that
there exist a probability that the defendant will
commit future acts of wviolence that would
constitute a continuing threat to society. Judge
tells you that in order for us to prove that we
must show you first that the defendant has
demonstrated a threat to society.

He's murdered, executed an innocent man. He
has made threats to his own daughter and

granddaughter to murder them. He has attempted to
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Gth when he cut

murder Rob Andrew on October the 2
his brake lines and he was ready to kill Jeff
Gigstad in the closet of his father's home. I
submit to you there is no doubt that the State of
Oklahoma has proven to you that this defendant has
demonstrated a threat to society.

The second thing that we must prove to you is
a probability that this threat will continue to
exist in the future. I submit to you that this
defendant's past behavior is an indicator of his
future behavior. He hated Rob Andrew enough to
kill Rob Andrew, to murder him and to execute him.
Rob didn't do anything to this defendant. He
didn't do anything to provoke his murder. Rob had
a right to be mad at Mr. Pavatt. Mr. Pavatt was
sleeping with his wife.

Rob had a right to call Rob's boss. I'm
sorry. Rob had a right to call the defendant's
boss Mr. Burnett and complain because he couldn't
get the insurance policy changed because Mr. Pavatt
was telling the insurance company that the
ownership had already been changed. But Mr. Pavatt
hated Rob for those things even though Rob had a
right to do them.

How little it took for this defendant, how
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little it took to raise that hatred in him. I
submit to you that should be proof to you beyond a
reasonable doubt that this defendant is a
continuing threat to society.

Judge tells you in Instruction No. 7 that
aggravating circumstances are those which increase
the guilt or enormity of the offense. We told you
at the very beginning of this trial, and there are
only eight of them and we've alleged three and
proven all three against this defendant.

The Judge tells you that should you
unanimously find one or more of those aggravating
circumstances then you're authorized to consider
imposing death and I submit to you we have proven
all three, but as the Judge has told you in
Instruction No. 7 we only have to prove one for it
to be a proper case for you to consider the death
penalty.

Judge tells you in Instruction No. 8 that the
State relies in part on circumstantial evidence for
the proof of the aggravating circumstance that
there exist a probability that the defendant will
continue to commit criminal acts in the future.
And I've already talked to you about that, but when

you consider Instruction No. 8, the circumstantial
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part, it's the same as you had in the first stage
of the trial. You go through, you put the pieces
together and use your common sense to determine
whether or not the State has proven that
aggravating circumstance. And when you go through
that instruction it's just like in the first stage
of the trial, the instruction on circumstantial
evidence only applies to the circumstantial
evidence and not the direct evidence.

The Judge tells you that mitigating
circumstances are those which in fairness, sympathy
and mercy may extenuate or reduce the degree of
moral culpability or blame. That's the test. Do
the mitigating circumstances that the defendant has
proposed for you to consider, do they extenuate or
reduce the moral culpability or blame for the
murder of Rob Andrew.

I submit to you the defendant has proposed for
you three mitigating circumstances. That first
mitigating circumstance is the defendant did not
have any significant history of prior criminal
activity. Well I submit to you, number one, it's a
two prong test. You have to determine whether or
not the mitigating circumstance is true. The

second prong is if it's true does it extenuate or
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reduce the moral culpability or blame for the
murder of Rob Andrew.

The Defendant says because I did not have any
significant history of prior criminal activity then
you should consider that as extenuating or reducing
my culpability or the blame of murdering
Rob Andrew. Well, I submit to you, number one,
it's not true because he did have a significant
history of criminal activity. He had already
attempted to murder Rob Andrew on October the
26%0.  He had made threats to his daughter Janna
and he had attempted to change an insurance policy
using forged documents. Those are at least three
instances where he has a history of committing
prior criminal activity.

But even if those -- he didn't have a
significant history, even if you didn't find that
those things existed, does the fact that he didn't
have any significant criminal history extenuate or
reduce what he did to Rob Andrew on
November 20t of 20012 How in the world could
that happen? How in the world could the fact that
he may not have had a criminal history excuse him,
extenuate or reduce his degree of moral culpability

or blame for the murder of Rob Andrew? I submit to
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you that mitigator number one does not exist. If
it existed it does not extenuate his degree or
blame for the murder of Rob Andrew.

Number two, the defendant wants you to
consider that he is likely to be rehabilitated.
Well, I submit to you number one you have to ask
yourselves whether or not that's true. And number
two, does that extenuate or reduce his degree of
moral culpability or blame.

First of all, we have had no evidence, none
whatsoever that this defendant can be rehabilitated
for what he has done. So I submit to you, number
one, that's not true. And I ask you to consider,
when you consider that mitigator, how in the world
do you rehabilitate for a murder. What do you do
to rehabilitate someone for committing a murder and
all of the other things that he's done?

But even if he could be rehabilitated how does
that extenuate or reduce the degree of moral
culpability or blame for murdering Rob Andrew? I
submit to you that mitigator number two is not
true., Even if it were true it does not extenuate
or reduce the degree of moral culpability or blame.

Number three, he says because the defendant's

age that that is somehow a mitigating circumstance.
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I believe there's been evidence that the defendant
was 48 years old. And I submit to you, when you're
48 years old and in the position that Mr. Pavatt
was in, he knew the difference between right and
wrong. And he chose to do wrong. How does the
fact that he's 48 years old reduce the degree of
moral culpability or blame for what he did to

Rob Andrew? I submit to you he knew the difference
between right and wrong and because he was 48 years
old that doesn't give him a reason, that doesn't
extenuate or reduce the moral culpability for what
he did to Rob Andrew.

So I submit to you that none of the three
mitigators that the defendant has proposed for you
are true -- well, number three is true because he
was 48 years old. I don't dispute that. But all
three of them do not extenuate or reduce the degree
of moral culpability or blame. Therefore, I submit
to you, there are no mitigators in this case.

There is no mitigation for what this defendant did
to Rob Andrew.

The Judge tells you if you unanimously find
that one or more of the aggravating circumstances
existed beyond a reasonableldoubt that the death

penalty shall not be imposed unless you unanimously
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. 1 find that any such circumstances outweigh the
2 finding of one or more mitigating circumstances.
3 Well, I submit to you that there aren't any
4 "mitigating circumstances.
5 And the Judge goes on to tell you that even if
6 you find that the aggravating circumstances
7 outweigh the mitigating circumstances, which I
8 submit to you there are none, then you may impose a
9 sentence of either life or life without parole, and
10 you can do that. You can go ahead and impose
11 either one of those other two sentences even if you
12 don't find that the mitigators outweigh the
. 13 aggravators. But I submit to you, would that be
14 justice? You can do that but would that be
15 justice? And that's your job. That's what you're
16 here to do, is not to do the easy thing, not to do
17 the hard thing, but to do the right thing. And the
18 right thing is justice. That's what your job is
19 here to do.
20 Judge tells you in Instruction No. 12 that if
21 you unanimously find one, you only have to find
22 one, or more aggravating circumstances existed
23 beyond a reasonable doubt that the law requires you
24 to reduce those findings to writing. And what she
25 means is she gives you another paper that says we,
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the jury, empaneled and sworn in the above-entitled
cause do upon our oaths unanimously find the
following aggravating circumstances as shown by the
circumstance or circumstances checked. And you'll
have this with you. And what she means when she
says that you have to reduce those aggravating
circumstances to writing, what she means is you go
down and read the person committed the murder for
remuneration or the promise of remuneration or
employed another to commit the murder for
remuneration or the promise of remuneration, if you
find that the State of Oklahoma has proven that
aggravating circumstance to you beyond a reasonable
doubt then your foreman should just place a check
by that aggravating circumstance. And that's what
the Judge means when she says you have to reduce it
to writing.

You don't have to write out a summary or
anything like that as to why you think it's
aggravating. All you have to do is place that
check in the box right here. And there will be
three of 'em because we've alleged to you three
aggravating circumstances, and you are to check all
of the aggravating circumstances that you find

beyond a reasonable doubt.
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One of the aggravating circumstances that you
see here is the person committed the murder for
remuneration. I submit to you that the term
remuneration means money. Person committed the
murder for money, $800,000 in insurance, or the
promise of remuneration, or employed another to
commit the murder for remuneration, or the promise
of remuneration.

I submit to you that there can't be any doubt
in your minds after you've heard the evidence in
the first stage of this trial which is proper for
you to consider in this stage of the trial that
part of the motive for this murder was $800,000 in
insurance money and that is remuneration and that
is an aggravating circumstance that the laws of the
state of Oklahoma say that it is proper for you, if
you find that, to consider the death penalty.

The Judge tells you in Instruction No. 13 that
the prosecution has introduced what is known as
victim impact evidence. That evidence has been
introduced to show the financial, emotional,
psychological or physical effects that Rob Andrew's
death had on his immediate family members. I'm not
going to dwell on that because there can't be any

question in your mind after you saw them testify
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here before you the effect that it's had on his
family.

They are devastated by his loss. They miss
him. They love him. He's left behind two children
ages eight and ten now to be cared for and reared
by their grandparents, without the companion of
their loving father. BAll of those are things that
you may consider when determining the appropriate
punishment.

Judge tells you that this victim impact
evidence is intended to remind you that the wvictim,
too, as well as the defendant, is an individual
whose death may represent a unique loss to society
and to the family. I submit to you that
Rob Andrew's death is a unique loss not only to his
family but to society.

You've heard the evidence about his character
throughout this trial. He was loved by many
people. Over é thousand people came to his funeral
to pay their respects to him. He loved his wife
and he loved his children and his death is a unique
loss to this society and his family and that is
something that you may consider in determining the
appropriate punishment.

Judge tells you in Instruction No. 14 that you
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are to consider all of the evidence that you heard
in open court presented by both the State and the
Defendant and all of the previous instructions that
have been given to you in the trial in the first
stage as wéll as in the second stage, except that
in this part of the trial you may consider sympathy
or sentiment for the defendant in determining
whether to impose the death penalty.

Now, the Judge doesn't tell you that you must
consider death. The Judge doesn't tell you that
you shall consider that. She says you may consider
that. And I would like to ask you why would you?

The defendant didn't consider any sympathy or
any sentiment for Rob Andrew when Rob Andrew was
executed. I submit to you that this defendant
deserves from you the same sympathy and sentiment
that he gave to Rob Andrew when Rob Andrew was
executed lying in pain on that garage floor
needlessly murdered.

At the beginning of the trial, of the case,
the second stage, I believe I read to you the
incorrect case number. The court reporter called
it to my attention so I need to correct that before
I go on. The date, the case number was 2001-6189.

I believe I read it to you 2002-6189, so for the
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1 record I need to correct it.
2 I want to submit to you during this stage of
3 the trial the defendant's mother took the stand and
4 told you that she's been devastated and that she's
5 sorry for the Andrew family. Well, I submit to you
6 that Lou Andrew, sitting right out here with the
7 blue earrings on, is Rob Andrew's mother and she's
8 been devastated by the needless murder of her son.
9 She wasn't even able to walk to the witness stand
10 and read a victim impact statement for you. And I
11 submit to you, Mr. Pavatt's mother may be sorry for
12 the Andrew family but Mr. Pavatt isn't sorry and
. 13 that's the test.
14 Debbie Vaughan, the cousin of this defendant
15 stepped before you on this witness stand and she
16 told you when we were kids the defendant was the
17 instigator when we got into trouble. She told you
18 that Jim is a family oriented person and devoted
19 family man. I submit to you we can see that
20 devotion to Brenda Andrew and the children of the
21 man that he murdered in the photographs when he was
22 on a Texas vacation taking Rob's place near the
23 Texas granite stone and going across the border
24 from Oklahoma to Texas.
25 Ms. Vaughan tells you that this defendant has
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strong Christian values. I submit to you, he does
not have strong Christian values. BAll of the-
behavior that he has exhibited-doesn't indicate
that he has strong Christian values.

Justin Studebaker, friend of the defendant,
told you that I'm going to be 51 years of age in
November. Rob Andrew will be 38 years old forever.
He will never reach 51.

Chet Veteto, the defendant's uncle, tells you
that the defendant is a Christian man, a Sunday
school teacher. I submit to you, so was Brenda
Andrew. Chet Veteto only saw the defendant on
holidays and ieave, when the defendant wasn't doing
his secret missions.

Mary Ann Veteto was asked, what was the
defendant like when he was a kid? Her answer was
he was a great kid. I submit to you, this
defendant hasn't been a kid for 30 years when he
murdered Rob Andrew.

Norma Zickefoose, she said that she knew him,
the defendant, before he started school and that
the defendant left Keystone to go to OU when he was
18 years old. Went to OU for four years and then
joined the Air Force. Well, we know that as one of-

the other witnesses told us, well, she's a little
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mixed up about that, that he didn't really go to
OU. What he actually did was later on, according
to the other witness, when he was at Tinker he
attended OU. But I submit to you that's
significant because as all of the witnesses that
have testified to you on behalf of the defendant,
these are all people who knew the Defendant Pavatt
when he was a kid, 30 or 32 years before he
murdered Rob Andrew.

Ms. Zickefoose said he left when he was 18
years old and joined the Air Force and that's the
extent of how she knows him.

Wade Veteto, the defendant's father, he says
that he is sorry for the Andrew family and he wants
mercy for his son James. I submit to you that his
son James did not show any mercy for Rob. The
defendant deserves the same mercy from you that he
showed to Rob Andrew when he was executed.

Sidney Pavatt, the brother, is the only person
who told you on the witness stand that he had an
adult relationship with the defendant. And he said
if you give the death penalty it will kill his
mother. Well, I submit to you, what about Rob's
mother? What has the death of Rob done to

Rob Andrew's mother? He was the innocent one.

DISTRICT COURT OF OKLAHOMA - OFFICIAL TRANSCRIPT

Transcript 2003 Vol XV_3756 of 3800

APPENDIX E 358a



w N

O 0O N o U

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

3757

Rob's mother didn't get to ask James Pavatt to
have mercy on her son. Bill Andrew, Tom Andrew,
Tim Andrew and Rob's father didn't get to ask
Mr. Pavatt to have mercy on their son Rob Andrew.
Mr. Pavatt just maliciously, needlessly snuffed out
Rob Andrew's life. And Rob Andrew himself didn't
get a chance to beg Mr. Pavatt for mercy. He was
ambushed and murdered. He was blind sided and
murdered. And Mr. Pavatt does not deserve mercy
for this needless killing.

Mr. Pavatt has committed the highest of all
crimes: Murder in the first degree, and he
deserves the highest of all punishments: Death.

Mr. Pavatt, I submit to you, is guilty of all
three of the aggravating circumstances for which he
is charged. It is a proper case for the death
penalty. There is no mitigation, no reason for him
to have done this. Under the law the mitigators do
not extenuate or reduce his culpability for blame.

This is a proper case for the death penalty.
It is an appropriate case for the death penalty.
And under the law and the circumstances on behalf
of the State of Oklahoma I ask you to sentence him
to death.

THE COURT: Thank you, Ms. Smith.
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MS. SMITH: Thank you, Judge.

MR. ARNETT: May it please the Court, Counsel,
ladies and gentlemen of the jury. I think this
task is probably one of the hardest for a defense
attorney to do because it puts you in a position of
talking to a jury that obViously didn't agree with
your assertion of your defense. But nonetheless
it's my obligation to stand here and to go over
some of the same issues that we've had to talk
about before, because as you've heard, all of the
evidence incorporated from the first stage of the
trial is brought to bear, if you will, as part of
this second stage of the trial.

What I will ask you to do is to look at it in
a somewhat different light, in light of the
instructions that are being given to you, that have
been given to you orally and that will be given to
you in writing when you go into the jury room, in
terms of how those instructions should apply to the
evidence that you've already heard and additionally
how those instructions should apply to the evidence
that you've heard on the second stage of the trial.

All of you told me in voir dire or told the
Judge, or told someone that asked you a question,

depending on who you are, all of you agreed with us
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that the death penalty is not instantly the penalty
that should be given in every murder case. And you
agreed with me that, in fact, that's what our
legislature envisioned whenever they set out this
system of aggravating circumstances, mitigating
circumstances, and the balancing test that's found
in our law and that is set out in the jury
instructions that you're going to have.

And I, too, like Ms. Smith, am going to go
over a few of the instructions and call your
particular attention to those and as she pointed
out, not suggesting that those should be singled
out but that all of these instructions should be
considered as a whole in their entirety.

First of all, as to the aggravating
circumstances, I think it's easy to occasionally
get confused and think, well, if the aggravating
circumstances exist then that proves that the death
penalty is appropriate in that particular case.

I'm going to suggest to you, and I'll go through
these one by one, the three aggravating
circumstances. But I'm going to suggest to you
first of all that the State of Oklahoma has not
proved any of those aggravating circumstances

beyond a reasonable doubt.
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But even if you disagree with me I think that
there are going to be mitigating circumstances,
including the three that are set out in the
instruction, but you're going to also see that one
of the things that instruction on mitigating
circumstances says to you is that you're free to
decide about any other mitigating factors and
consider those in reaching your decision.

In other words, you are not limited to the
three mitigating circumstances that are set out in
the jury instructions. You're not limited to
anything besides what you feel may be a factor in
determining whether or not the jury, you as a jury
should return the death penalty or return one of
the other punishments provided for by law.

And finally, and we'll go over it in a minute,
but as Ms. Smith pointed out there is additionally
an instruction that says even in spite of all that,
even if you believe that one or more of the
aggravating circumstances has been proven, even if
you believe those aggravating circumstances are not
outweighed by the mitigating circumstances, even
under those circumstances you are still not
required to return a death penalty.

So while under these instructions you'll see
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that there are circumstances under which you cannot
give the death penalty, such as when the mitigating
circumstances outweigh the aggravators, there is no
circumstance and you won't find an instruction in
this packet that says if you find this, this and
this, you must sentence the defendant to death.
You're not going to find that. 1It's not in there
because that's not the law.

And you certainly won't find anything in the
jury instructions that says simply because the
defendant has been found guilty of first degree
murder he deserves the death penalty because that
is also not the law. And all of you agreed with me
and with the Judge and with Counsel when you were
selected as jurors that that not only is the law
but that should not be the law.

The three aggravating circumstances in this
case as alleged by the State, as alleged by the
prosecution, are that the death was especially,
extremely heinous, atrocious and cruel, especially
heinous, atrocious and cruel. Essentially that
Mr. Pavatt poses a continuing threat to society and
that the homicide was committed for remuneration.

First of all, I will call your attention

particularly with respect to the heinous, atrocious
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and cruel aggravator, to the jury instruction. And
while there are a number of words in there that are
defined by other words I think that the important
thing to look at is the last sentence of that
instruction that tells you what the phrase
especially heinous, atrocious and cruel, what kind
of crimes that language is directed toward. And
what it says 1is, "the phrase especially heinous,
atrocious or cruel is directed to those crimes
where the death of the victim was preceded by
torture of the victim or serious physical abuse."

Now, I think probably all of you can think of
stories we've heard on the news, things we've seen
on television, or read in the newspaper where
homicides occur under those kind of circumstances.
But I would submit to you that this homicide does
not fit within the definition of being preceded by
torture or by serious physical abuse.

To some degree I suppose all homicides are
heinous, atrocious and cruel. I think that's the
reason why the legislature has included the term
especially prior to that phrase.

In this case the State of Oklahoma, hard to
believe as it is, relies on what Brenda Andrew says

in the 911 call to prove what Rob Andrew's
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condition was while she's on the phone talking to
the 911 operator. I don't think I have to remind
you that hours and hours of testimony were given in
this case by prosecution witnesses for the sole
purpose of proving that Brenda Andrew is a liar and
that this homicide was staged.

If you'll remember Tom Bevel who took the
witness stand, the accident reconstructionist,
pardon me, the crime scene reconstructionist. His
whole analysis was that this crime did not occur
the way Brenda Andrew said it occurred. And if
you'll recall there was even testimony and they
played the 911 tapes and pointed out that there was
a 911 call and it was hung up and then another call
was made. And there was even argument made to you
about what happened during the gap between those
two 911 calls.

But now the State of Oklahoma says well
Brenda Andrew told the 911 operator that Mr. Andrew
was conscious and breathing, so it must be true. I
don't think it's difficult to discount whatever
Brenda Andrew told the 911 operator as part of this
situation.

I think it more prudent to listen to the

testimony of the Medical Examiner, Dr. Gofton, who
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analyzed Mr. Andrew's death from a scientific point
of view and in no way does that diminish the effect
of it. But he analyzes it in a scientific way.

And if you'll recall what Dr. Gofton said was that
either one of those wounds would have been fatal.
That death occurred within a matter of minutes and
that he really couldn't say how much less than the
time of death was the time that Mr. Andrew remained
conscious, but that he believed he lost
consciousness some time before he passed away.

Finally, the State says well, obviously,

Mr. Pavatt enjoyed Mr. Andrew's suffering. There
is simply no evidence of that. There's simply no
evidence of that. So I would suggest to you, first
of all, that the State has not proven that this
homicide falls within the’definition of especially
heinous and atrocious or cruel as set out by our
law.

And even though you may think as I do that
there isn't such a thing as a kind homicide, there
isn't such a thing as a homicide that's not cruel,
but our law provides for this to be an aggravator
in certain extreme cases and the law tells you that
those extreme cases are those where the crime,

those crimes where the death of the victim was
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preceded by torture of the victim or serious
physical abuse.

And I think if you look even at the evidence
in the light most favorable to the State of
Oklahoma's case, assume everything they have told
you is true, I think this homicide still does not
fit, and will submit to you that it is not the type
of crime, the type of murder for which this
particular aggravator was designed and drafted by
our lawmakers.

The next aggravator that the State has alleged
is that there is a continuing threat posed by
Mr. Pavatt to society. Here again, I think that in
almost any homicide obviously there is some threat
to society or the homicide would not have occurred.
But again, this aggravator is for special
circumstances, obviously not -- this aggravator
doesn't exist in every murder or the law would have
been written in such a way that the death penalty
would be given in every case.

The two prong test is first that the
defendant's behavior has demonstrated a threat to
society. And you may say well any time a defendant
commits the crime of murder in the first degree

they have demonstrated a threat to society. But
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then the second prong of the test is that that
threat continues to exist in the future. And in
this respect I would ask that you consider

Jim Pavatt's age not only in terms of mitigators
but in terms of whether or not he poses a
continuing threat to society.

Now, Ms. Smith argues well, yes, he's engaged
in prior criminal activity. But I would ask you to
read the instruction on mitigators and this
instruction and see if you believe that that's the
kind of thing that is described in these
instructions.

As far as the evidence shows Mr. Pavatt has
never been arrested for anything. He has never,
according to this instruction, committed any type
of crime much less had any kind of priors, criminal
record. The State argues that well he cut the
brake lines. And they have also argued that that
was part of the continuing conspiracy, but the
State of Oklahoma has never charged him with
attempted murder in connection with that.

They said well he was involved in this forgery
on the insurance ownership change but he's never
been charged in connection with that. And they

said, well, he threatened Janna Larson.
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Janna Larson told you she took the threat at the
time serious but that later she did not consider it
serious and in fact was so comfortable that if her
father had been acquitted she was offering him a
place to come and live with her and her
granddaughter (sic). So you have to ask, if his
own daughter considered that threat serious why
would she make that offer?

I submit to you that somebody that's 48 years
old and there hasn't been evidence of any criminal
activity, much less violent criminal activity, does
not represent a continuing threat to society. And
the State of Oklahoma has proved nothing beyond a
reasonable doubt other than with respect to this
particular crime and the circumstances it
surrounded.

The other discussion with respect to
continuing threat was that Mr. Pavatt was getting
ready to shoot Jeff Gigstad. And without going
through all the problems with the evidence in the
Gigstad home I'd submit to you that there's simply
no evidence that that was going on. Again, I'd ask
you to look at the phone records and ask you
whether you really think that at the time

Jeff Gigstad was in the house that Jim Pavatt was
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kicking a shell out of the shotgun, reloading it
and talking on his cell phone all at the same time.

Assume for a minute that somebody really was
hiding in the closet and they had a shotgun and a
.22 caliber pistol. Why would they choose to sit
there and try to unload and reload a shotgun when
they had a handgun, if they were going to shoot
somebbdy? But I submit to you that regardless of
what your verdict was, and I don't know what you
felt about that, but I submit to you that the
evidence just proves -- those phone records that
are indisputable just prove that Jim Pavatt was not
in that attic and was not in that closet. And
there's been absolutely no evidence, no evidence
whatsoever that he intended to do anything to
Jeff Gigstad. 1It's pure speculation on the part of
the prosecutors. So based on all that, again, I
would urge you and submit to you that the State has
failed to prove that Mr. Pavatt represents any kind
of continuing threat to society in the future
whatsoever.

Finally, the third aggravating circumstance is
that this crime was committed for remuneration.
Somebody was going to make money off of it. And,

of course, you've already been instructed that the
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actions of the principal apply to all principals in
the case. I would submit to you that there has
still been no evidence presented that Jim Pavatt
was going to get a dime from Brenda Andrew. And
even 1if you listen to Counsel's argument and
Counsel's theory, Suk Hui Pavatt said well he'd do
anything for love. And I guess the State's
position is that he killed Rob Andrew, because as
Counsel said he loved Brenda Andrew, he loved being
a family man and he wanted his wife and wanted his
kids. But that's not what this aggravator goes to.
This aggravator goes to remuneration.

And while it's true that Brenda Andrew may
have wanted the money, probably did want the money,
and while it's true that the acts of one principal
apply to another, as a mitigating circumstance
remember you can consider anything you want in this
case. And I would urge you to seriously consider
who was going to benefit financially from this.

Who was assured to benefit financially from this?
And I suggest to you it was not James Pavatt.

With respect, again, to the mitigating
circumstances there are three that are set out in
the instruction. You're not limited to the three.

The defendant did not have any significant history
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of prior criminal activity other than what the
State has set out which is again all associated
with this crime. There is no evidence that he had
ever committed any crimes at any time in the past,
much less any violent crimes. There's been no
evidence presented with respect to that whatsoever.

Is he likely to be rehabilitated? Well,

Ms. Smith says, how can anybody ever be
rehabilitated if they have been convicted of
murder? But I suggest to you that this Instruction
No. 10 and this mitigator, the defendant is likely
to be rehabilitated, is only given in murder cases.
So obviously, our legislature when they passed this
envisioned circumstances where somebody could be
found guilty of first degree murder and be
successfully rehabilitated and that's one of the
mitigators that you're told you can consider. If
it wasn't a possible mitigator in a first degree
murder case it wouldn't be part of the law in a
first degree murder case.

Ms. Smith says there is no evidence that he
could be rehabilitated. There is also no evidence
that he could not. And if you will review the jury
instructions closer, remember that the aggravators

have to be proven beyond a reasonable doubt. The
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mitigators do not. The aggravators must be decided
upon by all of you unanimously. The mitigation
does not have to be unanimous.

The final factor is the defendant's age.
We've discussed that previously and why that is a
mitigating factor. And in case you're looking for
it Instruction No. 11 is the instruction that says
even if you find that the aggravating circumstances
outweigh the mitigating circumstances you can still
impose a sentence of imprisonment for life without
the possibility of parole or imprisonment for life
without the possibility of parole. So either one
of those life sentences can be considered by you
even if you believe that the aggravators exist, one
or more. Even if you believe they outweigh any
mitigating factors you still have the option of
returning a sentence of something less than the
death penalty.

Now I want to say a little bit about the
victim impact statements and about Instruction
No. 13 which covers those. There is no doubt that
everyone in this courtroom was moved by the
statements of the Andrew family. I was. I know
you all were because I could see you were. I think

everybody in the courtroom was. And I, as I'm sure
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you do, have the utmost sympathy for them. What I
will ask you to do is td look at the instruction
and follow the law with how you should treat those
victim impact statements. And one of the parts of
the instruction says your consideration must be
limited to a moral inquiry into the culpability of
the defendant not an emotional response to the
evidence.

And believe me, I know that's hard to do. How
do you not have an emotional response to the
evidence? But the instruction says that the victim
impact statements are given for limited purposes.
It makes it clear and says it, in fact, word for
word "proof of an adverse impact on the victim's
family is not proof of an aggravating
circumstance."

So is it hard to separate out your emotions
and follow the law? You bet. You bet. I know
that as much as anybody. Yeah, it's hard. But I'm
going to ask you to do it because you told us all
that you could follow the law even if you didn't
agree with it. Remember when we asked all of you
that? That's what I'm asking you to do with
respect to this victim impact statement and with

respect to this instruction, is to follow the law.
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Finally, Instruction No. 14 tells you
essentially that all the other instructions in the
case still apply. The only difference is that in
this part of the trial you may consider sympathy or
sentiment for the defendant in deciding whether to
impose the death penalty.

And Ms. Smith says in her closing argument,
was an argument that I've heard before and it's an
argument that a lot of prosecutors make. Well, did
this defendant have any sympathy for the victim?
And I submit to you that in every single first
degree murder case that's ever filed there's hardly
ever, if ever, any sympathy by the killer for the
victim because if there were it wouldn't be a first
degree murder case. If there were the crime
wouldn't have happened.

And we talk about justice and Counsel tells
you, you need to do justice for everybody, and
nobody can argue with that. The hard part is
there's not an instruction in here that tells you
what justice is, that tells you what that means.
And I've been practicing law since 1987 and that's
what I'm supposed to do every day is to help
justice be administered. I don't know what it

means. Because what's justice for one may not be
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justice for the other. What's right for one may be
wrong for the other.

There are two sides, I'd submit to you, in
every case that comes in this courtroom, not just
murder cases but in every case. There are very few
cases where somebody is simply pure evil. They do
exist. Those cases exist. Sure they do. Like we
were talking about earlier those are the kind of ,
cases that you wind up seeing on some magazine show
on TV,

If you can listen to all of the family members
of Jim Pavatt and say well I've heard all of that
and I still don't think there's an ounce of good in
him, then fine. So be it. If you can sit there
and listen to that testimony and say I don't care.
Water off a duck's back. I don't care what they
say, I still want to give him the death penalty
because I think that's the only thing that will
bring justice in this case, so be it.

And if you already feel that way, really, if
any of you feel that way there's nothing much I'm
going to say up here that's going to chaﬁge your
mind. But I suggest to you there's justice beyond
simply killing the offender in the name of the

State of Oklahoma.
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I'd suggest to you that there is a justice
that raises us to a higher level than the
circumstances between a killer and his victim.
There is a justice that shows mercy. There is a
justice that shows compassion, if you will, and
there is a justice that shows that we're better
than those that we're often called to judge.

So what I'm asking you is to give that justice
in the form of mercy and compassion and to not
return a death penalty but rather to sentence my
client to either life without parole or life with
the possibility of parole. Thank you.

THE COURT: Thank you, Mr. Arnett. Ms. Smith.

MS. SMITH: Thank you, Judge. Ladies and
gentlemen of the jury, Mr. Arnett has asked you to
consider any other mitigating circumstances that
you can find, that you can think of, and I submit
to you that there are no extenuating circumstances
which mitigate the murder of Rob Andrew. Nothing
that you have heard reduces his degree of moral
culpability or blame for what he did to Rob Andrew.

When you're discussing that remember to go
back to the Judge's instruction. You may think of
some things that you thought of that the defendant

didn't think of to put in his instruction more than
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those three things, but if you should come to some
conclusion that you think there might be another
mitigating circumstance, go back and read the law
and whatever that mitigator is that you might
believe, ask yourselves that two prong question
that you are required by law to do.

Number one, does that mitigator exist and
number two if it does exist does it extenuate or
reduce his degree of moral culpability or blame.
That's the test.

Mr. Arnett says to you the State of Oklahoma
has not proven its case that Rob Andrew suffered
serious, physical abuse. 1Is this (Display Photo)
serious, physical abuse? Is this (Display Photo)
serious, physical abuse? 1Is this (Display Photo)
serious, physical abuse? Remember, this is the
second shot. What's going on in between the time
that Rob Andrew was executed by that second shot?
Mr. Arnett wants you to believe that he wasn't
conscious, that he didn't know what was going on.
Well, I submit to you, can't be true. He was
conscious enough to grab a trash sack full of soda
pop cans and was still hanging on to it when he got
executed.

Mr. Arnett says well we shouldn't believe
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anything that Brenda Andrew says because she's a
liar. Well, she's not the only one. Remember what
the Medical Examiner told you when you consider
heinous, atrocious or cruel. Not only do you have
the photographs and the 911 tape but the Medical
Examiner told you there was some amount of time
following the shots before the loss of
consciousness and death. During that time

Robert Andrew experienced pain.

The loss of consciousness was not
instantaneous after the first shot. I submit to
you that there was suffering between the first two
shots when the perpetrator reloaded the shotgun,
advanced on Rob Andrew and executed him. I submit
to you the State has proved beyond any doubt that
this murder was heinous, atrocious or cruel.

Mr. Arnett tells you that not all homicides
are heinous, atrocious or cruel. We agree with
that, but this one is.

Mr. Arnett says that there is no evidence that
Mr. Pavatt enjoyed the suffering of Rob Andrew but
when you read the instructions we don't have to
prove all of the things. They're disjointed by
or's. We only have to prove heinous, atrocious or

cruel. And the Court defines to you what those
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are. Wé don't have to prove all of those. Even
so, I submit to YOu that there has been absolutely
no evidence. This case has been void of any
remorse on the part of this defendant for what he
did. None whatsoever.

Mr. Arnett wants you to give this defendant
some points for not being a continuing threat to
society because he was not arrested prior to the
murder of Rob Andrew when he cut the brake lines.
You remember the testimony of Barry Niles the
police officer who was investigating the case? One
day before Rob Andrew was murdered they were
closing in. They had interviewed Rob Andrew and
were getting ready to complete their investigation
on November the 19th, one day before Rob Andrew
was murdered. Mr. Andrew, sorry, Mr. Pavatt just
beat him to the punch. They didn't get a chance to
arrest him. You shouldn't give him any points for
that.

Mr. Arnett says well Janna took the threat
from Mr. Pavatt seriously at the time it was made
but later on she changed her mind. Consider the
scenario of how that threat came about. This
defendant and Brenda Andrew had been gone to Mexico

for two months. They were desperate. They were
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calling every day, some 50 times during the time
period trying get the money. We're desperate. We
need money.

And Mr. Pavatt says to Janna if you don't send
me that money I'm going to kill you and I'm going
to kill Hope and I'm going to kill your mother.

And then Brenda Andrew gets on the phone and says
yeah, you little bitch, send me the money. Now, do
you think that he was serious or he was just
kidding around with her when he said I'm going to
do that? 1It's not like Janna tried to tell you
later on oh, you know, my dad, he just tells me
that all the time. I'm just going to kill you.
Use your common sense. Consider the scenario when
that threat happened. They were desperate for
money. They needed money. It was a serious
threat.

Gigstad's house. Why did the defendant break
open the gun and hide in the closet? How did the
closet door get closed when Jeff Gigstad was in
there and why was it opened when Dean Gigstad came
home? Remember there was only one shotgun shell at
the Andrew's house on top of that van and there
were two shots fired. Rob Andrew was shot twice

with that shotgun.
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The other shell was found at the Gigstad's and
it positively was fired from the same gun as the
one that was left on the van at 6112 Shaftsbury.
Why did the defendant break open the gun and eject
the shell? It was only one reason. He needed to
reload. And I submit to you, circumstantially, if
Jeff Gigstad had opened that door we would be here
on two murders instead of one.

Mr. Arnett says we didn't prove remuneration
because the defendant wasn't going to get the
money. Well, I think we've been over that
thoroughly. I think we've proven beyond any doubt
that this defendant wanted Rob's wife, he wanted
Rob's money and he wanted Rob's children. And you
listen to the tapes and you read the Prudential
letter and then you ask yourselves if he wasn't
going to benefit from that why was he so bent on
getting that money for Brenda Andrew.

Remember, when you read those instructions
remember your instruction from the first part of
the trial. If they're acting conjointly they're
equally guilty. If Brenda Andrew was going to get
the money, if she was going to»do this murder for
remuneration and he helped her, he's just as

guilty. So we've proven that circumstance,
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aggravating circumstance beyond a reasonable doubt.

Mr. Arnett said everyone in this courtroom was
obviously moved by the statements of the Andrew's
family when they took the stand and told you what
impact the death of Rob Andrew has had on their
family. I disagree. Everyone in this courtroom
teared up or out and out cried except for one
person, that one right over there. I watched him.
Didn't affect him at all, that's because he's
different.

Mr. Arnett says that no defendants give
sympathy to their victims and therefore you
shouldn't consider that against Mr. Pavatt because
he didn't give sympathy to Rob Andrew. Well, we're
not here to consider what happened in other cases.
We're here to consider what happened in this case
and I submit to you that the fact that Mr. Pavatt
did not give any sympathy to Rob Andrew is for you
to consider.

Mr. Pavatt tells you that justice raises us to
a higher level. That's what we're here for is
justice. This is the highest level. This is as
far as it goes right here. He said that justice
requires compassion and mercy and I submit to you

that he's exactly right. But who is it that you're

DISTRICT COURT OF OKLAHOMA - OFFICIAL TRANSCRIPT

Transcript 2003 Vol XV_3781 of 3800

4

APPENDIX E 383a



=W N R

O o0 N o w;

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

3782

going to show compassion and mercy for? Which one
of these people involved in this crime, Rob Andrew,
Brenda Andrew, James Pavatt, who deserves the
compassion and mercy? I ask you for the same
justice that Mr. Arnett has asked you for.

As I stand here before you this is the last
opportunity that I'll have to address you as a
jury. And on behalf of the citizens of Oklahoma
County, as a representative of the people of
Oklahoma County and Mr. Wesley Lane, the District
Attorney of Oklahoma County, I want to thank you
for the sacrifices that you had to make since this
case has dragged on. We know that we have taken
much of your time out of your lives and that it has
created a hardship for many of you and we're sorry
for that.

In spite of the hardships you've been here
every day and you've given this trial the attention
that it deserves in spite of the interruption and
delays that are necessarily inherent in a capital
murder case. And equally important we realize the
psychological impact that this kind of a trial has
had on all of us, on each of you.

The Judge in this case, Judge Bragg, defense

lawyers and the prosecutors, we regularly come into
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®
1 court and we engage in this kind of trial and we
2 are somewhat accustomed to the emotional impact of
3 the testimony and the exhibits, although not
4 altogether. On the other hand, for many of you
5 this is your first exposure to violence and the
6 impact that it's had on families and on
7 individuals. And there's no way that we can
8 prepare you in advance for what you have heard and
9 what you have seen. We tried to tell you a little
10 bit in voir dire examination about what you were
11 going to be exposed to but it's impossible to
12 prepare you in advance for what you've seen in this
. 13 courtroom.
14 We just call you in from your everyday lives
15 and we seat you in the jury box and we present the
16 evidence to you. And it's clear that this case has
17 been stressful for everyone involved and maybe
18 that's the way4it should be, because as you know
19 Rob Andrew was violently murdered. He was executed
20 as he lay on the garage floor of his own home with
21 his children, whom he loved dearly, pinned up in a
22 bedroom just a few feet away from where he took his
23 final breath.
24 James Pavatt and Brenda Andrew watched
25 Rob Andrew take that final breath, or at least
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Brenda Andrew did. Both of them were seen the next
day giggling and touching each other over what
Rosita Ingerson described as a little bit too
friendly. That was about 24 hours or less after
they had murdered Rob Andrew.

James Pavatt was not remorseful on the day
that he murdered Rob Andrew. He was not remorseful
on the day after he murdered Rob Andrew. He was
not remorseful when he was having a good time on
the beach in Mexico and he wasn't remorseful or
sorry about Rob Andrew's death or what he had done
when he was riding in a sheriff's car on his way
back to Oklahoma City, when Beverly Matthews told
you that Brenda Andrew and he were whispering and
laughing in the back seat and they had‘to separate
them, and he's not remorseful now.

Takes a special kind of person to look at
another human being lying, suffering and dying on
the floor, defenseless and then relocading a
shotgun, aiming and executing that person from
3 inches away. That special kind of a person
deserves that special punishment that's reserved
for people just like James Pavatt and
Brenda Andrew. And that appropriate punishment,

the one reserved for special people is death.
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®
1 Rob Andrew didn't deserve to die.
2 James Pavatt does. Friday, September -- First of
3 all, as I was sitting here just a few minutes
4 before you all came in I was looking over the
5 instructions and contemplating what I might say to
6 you and I heard from this table sitting here a
7 birthday celebration. I don't know if it was you
8 or someone else out in the foyer there, but I heard
9 someone singing happy birthday and it made me think
10 Friday, September the 19th, Rob Andrew would have
11 been 41 years old. Three days from now if he had
12 lived it would have been his 415t birthday.
. 13 There won't be any celebrating on September 19th
| 14 this year or any other year at the Andrew's
15 household because James Pavatt robbed Rob Andrew of
16 his birthdays when he took Rob's life. He also
17 Robbed the Andrew family of their precious son,
18 brother, and Tricity and Parker's father.
19 Rob Andrew will never be 41. He's been robbed
20 of his life and he is now only a memory to his
21 mother and his dad and his brothers and his
22 children, children that he loved so much.
23 Why should an innocent and a decent and a good
24 man be dead and the person responsible for his
25 death live on? I submit to you, he shouldn't live
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on. He should suffer the same punishment that he's

earned.

Due to the seriousness and the senselessness
of this crime the State of Oklahoma is asking you
to return a verdict of death for this defendant.

In entering into your deliberations the State
respectfully suggest that there is a logical
procedure for you to follow. You cannot render a
death verdict unless you unanimously find the
existence of one or more aggravating circumstances
and further that those aggravating circumstances
outweigh any mitigating circumstances. We've
already gone through that procedure.

First, consider the aggravating circumstances
and determine whether or not they exist. And I
submit to you that there is no question, no doubt
that each of those aggravating circumstances exist
beyond a reasonable doubt. Check off the boxes as
I've indicated to you before, that you have found
those aggravating circumstances.

Next, go and consider the mitigating
circumstances that are listed in the instructions
and go through the procedure and weigh those, if
you find them. As the Judge has told you, it's up'

to you to decide if these circumstances exist and
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if they do exist whether they are outweighed,
whether they are mitigating in nature.

How do you mitigate a crime like this one?

How do you make it any less serious, any less
important, any less heinous than it is? How do you
make this defendant's involvement in this murder
any more palatable? There isn't any way, I submit
to you. And if you find the aggravating
circumstances outweigh these mitigating
circumstances then it's a proper case for the death
penalty under the law.

In this case, during the voir dire, you told
us that you believed that there was a proper case
in society for the death penalty. We asked each of
you that individually. You said that you could
vote for the death penalty if it was a proper case
and you've also told us, each one of you
individually, that people should be held
accountable for their acts and be responsible for
their actions.

And we know as representatives of the State of
Oklahoma that what we ask you to do is difficult
and it would be easier for you just to give this
defendant a sentence of life without parole and not

have to address the issue of the death penalty, and

DISTRICT COURT OF OKLAHOMA - OFFICIAL TRANSCRIPT

Transcript 2003 Vol XV_3787 of 3800

APPENDIX E

389a



B W N e

O O I3 o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

3788

I know you won't do that. The State submits to
you, ladies and gentlemen, that such an actibn on
your part might be the easier way out but it
wouldn't be proper and it wouldn't be justice in
this case.

And we're not asking you to do the easy thing.
We're not asking you to do the hard thing. We're
asking you to do the right thing. And I submit to
you the right thing in this case under the law and
the evidence is a sentence of death.

The defendant obviously has a nice family.
You've seen them on the witness stand and
unfortunately every murderer has a family and as
often as not they're usually nice people. But that
should not deter you from doing justice in this
case. Because you see, the defendant's families
are victims, too. But who are they victims of?
They are victims of the same person as Rob Andrew
and his family. They are victims of their own son,
James Pavatt.

There's been a lot of tears shed in this
courtroom during the trial but you need to remember
every one of those tears, all of them have been
shed, have been caused by one person, James Pavatt.

You need to remember something else when you're
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considering the evidence in this case. The victim
of this tragedy had no choice. No one asked him if
he wanted to be included in this crime or involved
in this crime. But this defendant did have a
choice. Some point in his life he decided to
become a murderer and he made a conscious decision
to murder Rob Andrew.

You, the jury, Judge, lawyers and the police,
we're all here because it's our‘duty to be here.
Some of you it's been a hardship but you've
remained here. You've remained vigilant, diligent
because it was your duty to do so. Every one of
you told us on voir dire you felt like it was your
civic duty and you were willing to forego the
hardships to be here as a citizen and do your duty.
But this defendant is here, he's here as a
volunteer. He set up this whole drama. He set
this whole drama in motion by committing a crime so
vile and senseless that the death penalty is the
only appropriate punishment.

Maybe at some time in his life, like you've
heard his family testify to you, he was a law
abiding citizen. Unfortunately, that time has long
passed and we have to deal with what he is today, a

man who can kill, who can execute an innocent
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victim without mercy and without remorse. Submit
to you James Pavatt needs to be on death row where
he can't hurt anyone else.

The police have investigated this crime,
District Attorney's office has prosecuted it. The
Judge has provided you with the applicable law that
you are to consider in making your decision. But
you as the jury you're the only ones who can see
that justice is done.

There used to be a good Christian man named
Rob Andrew who had beautiful children, Parker and
Tricity. You see their pictures as you go through
the evidence. Rob Andrew worked hard all
throughout his life and he made a good life for his
family. His life was snuffed out by James Pavatt
and Brenda Andrew in such a horrible way. He was
ambushed, shot, and then executed as he lay
defenseless. The last faces he saw before he took
his last breath were that of the woman he loved and
the man who loved her.

When Rob Andrew lay dying on that garage
floor, James Pavatt and Brenda Andrew looking at
the sight that you see in those pictures, what do
you believe his last words were? What do you

believe he was trying to say when he was laying
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there on the floor looking up at Brenda Andrew's
face? He was probably trying to say I love you,
Brenda, because that's the kind of man he was.

I want you to read when you go back there,
when you're considering your decision I want you to
take out that exhibit, I believe it's entitled
Marriage Beautiful. It's a document that was
printed off of Rob Andrew's computer. It was what
he considered to be a beautiful marriage and he
loved Brenda Andrew even though she treated him so
mean and so hateful, so badly. But you read from
that Marriage Beautiful document and that will tell
you the kind of man that Rob Andrew was. That's
the kind of life that Pavatt snuffed out.

Rob Andrew didn't deserve to die.

James Pavatt does. James Pavatt chose to murder
and he must suffer the consequences for his
actions. Justice needs to be done and it needs to
be justice for everyone. There needs to be justice
for this defendant, for the victims, and there are
many, the victim's family and for society.

On behalf of the people of the State of
Oklahoma we ask you to go into the jury room. We
ask you to discuss the evidence. We ask you to cry

if you need to. But when you come back into this

DISTRICT COURT OF OKLAHOMA - OFFICIAL TRANSCRIPT

Transcript 2003 Vol XV_3791 of 3800

APPENDIX E 393a




O O N oy s W N

NN N NN R R R R R\ R R s R
O W NN R O VW N O s WN R O

3792

courtroom once again we ask you to bring justice
with you. We ask you to come in here and give
James Pavatt the justice that he deserves and
that's the death sentence. Thank you very much.

THE COURT: Thank you, Ms. Smith.

MS. SMITH: Thank you, Judge.

THE COURT: Ladies and gentlemen of the jury,
once again you are now to retire and deliberate
until a decision is reached as to punishment.
You've been read the instructions of this court as
to the law in this case and you will take
additional written instructions and forms of
verdict with you into the‘jury room so that you
will have all of them.

During the course of your deliberations you
are to stay togéther until a decision is reached as
to punishment or this court decides to discharge
you. Once again you will be in the custody of the
bailiff. Fellow jurors excepted you are to
communicate with no one and are to permit no one to
communicate with you as to the punishment in this
case.

If you need to communicate with the Court
write out your communication on a piece of paper

and give it to the bailiff. The bailiff will give
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here. 'That blood had to come in at hlgh veloc1ty
and turn to here Here is why she had the gun

Ms. Andrew ls.rlght—handed 16—gauge shotgun,[>

that's a long gun. A rlght handed person shootlng

a 16-gauge: shotgun 1s not standlng llke that ‘A

rlght handed person w1th a 16- gauge shotgun stands ‘

like thlS (Indlcatlng) Ms Andrew - o

MR MCCRACKEN ‘Your Honorf I'm 901ng to
object Those are facts out31de the ev1dence.s
More speculatlon, Your Honor |

MR. GIEGER: It's argument, . Your Honor

THE COURE4 Well, you see, he can comment on

what he thinks occurred just like you could. "And

you can object if you want to but it's g01ngato,be3

overruled. ‘
" MR. GIEGER: She's standing here. You can'see
why I didn't put thosevgloves-on now; can't ya?

It's all over my pants.v As yOU“Can see the shots

narrow'ln_d;stance. It's from Mr. Andrew s left to

right and she's right here}and she shootsnhlm,.

Number five is spatter and it comes in a straight

line,-backvspatter right,onto'theSe pants. And thed B

evidence in this case tells you who pulled the

trigger. First'one,AmaybeiMr. McCracken is right:

~Maybe I'm Speculating. But the physical evidence
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She's got to be right here and_her*arm has thrtOf

" be at her side. -

~ MR. MISKOVSKY, III: Judge, now that is a

3mischaracterizati§n of the evidence. Clear from
the testimony that was répreséhted'by:MrL.Gardher:
that's not the case, so I object to that. ‘Because

 he is now assuming facts not in evidence that has

to be the case, and there was testimony to the
exact opposite.
MR. GIEGER: Continue?

THE COURT: Yeah.

MR. GIEGER: Thank you:. Mr. Gardner drew the

picture. Mr. Gardner put this into evidence. He

says her arm is at her side. Am,I‘speculating?

-

Her arm could have been out' here, couldnhavevbeen_'

on that path, cou1d havevbeen‘a”littié fartheriif
she moved it_this way. But it's got to be within
this line. | ‘ |

.Folké, Mr. Andrew was shot fér the fifst time

with this bag in his hand and he félis_tb thé»

grOund, excuse me, he's on-the*groundjand he turns

just like Mr. Gardner said. He either goes down
like this, like Mr. Bevel thought or he goes back
like this, like Mr. Gardner thought, and

Brenda Andrew because of the spatter on her left
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leg shootsvhim thé second time. It is high

 velocity, small,,smalier than 3,millimeters

spatter. iThat's what it is. And it didvhét'do a
U-turn. ‘ | ' R

| Then she steps-arpundfhim so Mr. Pavattvéah
shoot her. And lét:mé show yoﬁ why that happened.

Becausé'if.you'look at these crime scene photos,

let‘s.go back to this one.’ Now she says that.éhe!sv

over here.and sheis‘ruhning for.thé,déor in fear of

her life becauée’the—first,Shot has already come,
accbrding to hef, and.theiséébnd, third shot are
almost'instantaneous and she is funnihg for the
door.

Look right here. ‘What do you see? What do

you see? You see his foot and a whole bunch of

.cans and hoes-and'bottlés, And is there a one of

'em that's knocked oVei like'sdmeoné would do in a
panic running er-the,dédr? ‘Nope. But look at the
other Side. Look upfhere,A What do you see? You
see a suitcase that cleariyzhas'been knocked'dver.'
You see a step Stool thatfs lYing on top of the
Suitcase. You see Some other debris that's been
kicked around. |

- She didn't come this way, folks. She went

that way and that's what the evidence shows. And ‘

4090
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loved her.
~'And the same woman who after 17 years called

him-up;and aocuSed;him,on‘a tapehofvhaving,a slut“

‘puppy,»whiththere is no evidence of,’and‘aCCuseb
him on a tape blatantly_of'how he can't be a_manfofh

God.and'she can't be'a-womanuof God‘because”she'slsV

sleeping with a marrled man and even if you re-
51ngle that's adultery, what a 'slut puppy she must
be, and have no tw1nge of consc1ence° When she has
had sex on hlm over and over and over and at the

time of the phone calls is Stlll keeplng a

boyfrlend on the 31de

Rob told hlS best frlend Ronnie Stump I thlnk
she's finally found someone that's going to help

her kill me. - 'This case is very unusual because -

very seldom do.youzhave so. many statements from the

victim_talking to the jury two and a half years.
after his death. : | : _ ‘

The same‘kind of woman who can coldlj‘aécuse
her husband of hav1ng an. affalr and 1n a rlghteous,
1nd1gnant fashlon use profane language and accuse
hlm of belng the adulterer is the same woman that
could murder h1m 1n cold blood | | '

The evidence that I have outllned for you 1s

that as he is on the floor realizing what is
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happening to him and reaiizihgbthat all the people
are right,‘he:turns.to look at her one“lasthtime.
MR, MCCRACKEN Objectlon, Your Honor, |
Assumlng facts not 1n ev1dence Outs;de.the '
ev1dence., Speculatlon agaln. Hv: -
THE COURT. Sort of 11ke what you dld Moﬁe
MR GIEGER And thlS tlme, cause the blood
spatter shows you, he saw her face over ‘the barrel
~of a shotgun. ‘Mr.-MCcracken is rlght. The "State
of Oklahoma wants you to conuict this woman and
make it so that she never, everlis*free“again;
‘Punishment iswnot before‘you'atithis point»hut‘
guilt is. ConviCt her‘and then I'11 tell you what
the State of Oklahoma wants you to do for
punlshment and I' 11 tell you what thlS case .
(deserves._ Thank you :so much for your attentlon.
'THE COURI‘ Thank you, Mr. Gleger. Ladles and .
lgentlemen of the jury, you are now to retlre and |
deliberate until a verdict is reached.» You‘have-
been read the'ihstructions of this court as to the
law in this case and you may take the wrltten
1nstructlons and form of verdlct w1th you 1nto the
jury room. ‘You are to mark only the approprlate

space on the verdict‘forms;
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BRENDA EVERS ANDREW, VOLUME XIX of XX

JURY TRIAL

Defendant.

* * K Kk Kk *

TRANSCRIPT OF CONTINUATION OF
JURY TRIAL PROCEEDINGS
HAD ON THE 14TH DAY
OF JULY, 2004, BEFORE
THE HONORABLE SUSAN W. BRAGG

* * Kk *x % K

(SECOND STAGE)

Reported by:

Tara Nixon, RPR, CRR

321 Park Avenue ' »
Oklahoma County Courthouse ' @@ PV
Oklahoma City, Oklahoma
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APPEARANCES

ON BEHALF OF THE PLAINTIFF:

MS. FERN SMITH
- MR. GAYLAND GIEGER

Assistant District Attorneys
320 Robert S. Kerr ‘
Suite 505 o '
Oklahoma City, Oklahoma 73102

ON BEHALF OF THE DEFENDANT:

MR. GREG MCCRACKEN

MR. GEORGE MISKOVSKY, III
Attorneys at Law

210 Park Avenue

Suite 2700

Oklahoma City, Oklahoma 73102

MRS. ANDREA D. MILLER
Attorney at Law

228 Robert S. Kerr Avenue
Suite 550

Oklahoma City, Oklahoma 73102

ALSO PRESENT
ON BEHALF OF WITNESS BRANDY WARDEN:

MRS. TRACI ROHN

Assistant Public Defender

320 Robert S. Kerr

Suite 611

Oklahoma City, Oklahoma 73102
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4487

overjoyed about it. Both of them seen the next day

at Baptlst Hospital glggllng and touching each
other that was a little too. friendly.

Brenda Andrew was not remorseful on ?he déy
that Robert Andrew-was-murderedvand she was.th
remoréeful on the day‘after he was murdered and
she's not remorseful now. She wasn't remOrseful
when she was laying on the beach in Mexico having a
good time. |

And it takes a special kind of a personvtO'i

look at another human being lying suffering and

dying on the floor defenseless and then reloading a -

shotgun, aiming it, and executing that person fromi
less than 3 feet away. And fhat sbecial person.
deserves that special punishment that's reserved
for people just like her and James Pavatt and
that's death. _Rob Andrew didn't deserve to dié,
Brenda Andrew does. ' :

Friday, September the 19th will be
Rob Andrew's 415% birthday. There won't be any
celebrating on‘September the 19th this year or
any other year at the Andrew hOUSehoid.
Brenda Andrew robbed Rob Andrew of his birthdays
when she took his life and she robbed the Andrew

family of their precious son, brother and father.
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I submit to you, you as people who are
different from her if ybu ran over a complete
stranger on your way home tbhightfénd»acéidentally
killed that person you would be devastated, even
though it was a complete accident and you had no
chtrol,over it. You would~be.deyastated. But,you;
are looking at a WOman'Sittihg right ove£ here who E
can intentionally pull the;trigger'ahd watch the =~
father of her children suffer and die without
remorse. Aﬁd what does that teli ybﬁ,about her?
She's different. She's a cold-blooded, heartless
killer. She's different and shé deserves that
different kind of punishment that's reservedbfor
people exactly like her. »

And yes, Mr. McCracken'told you,. we don't seek
the death penalty in every case. We save it for
those special cases just like this one.

Mercy? Brenda Andrew, I submit to you, should .
be shown the same mercy>that she showed Rob Andrew
on November 20th of‘2001. She éhould be extended
the same sympathy that she showed to Rob Andrew. |
Justice needs to be done in this case. Nobody can
do it but you and it should be justice for
everyone. It should be justice for this defendant.

It should be justice for Rob Andrew. It should be
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