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PART A: PROCEDURAL HISTORY 

Petitioner, James Dwight Pavatt, through undersigned counsel, submits his subsequent 

application for post-conviction relief under Okla. Stat. tit. 22, § 1089, based on newly discovered 

evidence that the prosecution intentionally misrepresented the identity of the shooter during the 

capital sentencing stage proceedings, which influenced at least one juror to vote for the death 

penalty, in violation of Mr. Pavatt's state and federal constitutional rights to due process, 

confrontation, a fair trial, and an impartial jury. U.S. Const. amends. VI, XIV; Okla. Const. art. 2, 

§§ 7, 20. The newly discovered evidence consists of: the Oklahoma Attorney General's September 

18, 2026, written submission in the clemency case of State of Oklahoma v. James Pavatt where 

they acknowledge for the first time that there are three possibilities as to who fatally shot the victim 

Rob Andrew, and a subsequent affidavit from Mr. Pavatt's jury foreman regarding the impact of 

the State's new assertions. 1 

This is Mr. Pavatt's third application for post-conviction relief. Pursuant to this Court's 

Rules, a copy of the original and second applications for postconviction relief, and the respective 

unpublished opinions from this Court, are appended hereto.2 Rule 9.7(A)(3)(d), Rules of the 

Oklahoma Court of Criminal Appeals, Title 22, Ch. 18, App. (2026). 

1 In accordance with the Court's Rules, thls application is being filed within 60 days of when the 
Attorney General submitted its clemency papers in this case and provided Mr. Pavatt' s counsel 
with a copy, such that the info1mation became publicly available. Rule 9.7(G)(3), Rules of the 
Oklahoma Court of Criminal Appeals, Title 22, Ch. 18, App. (2026). 
2 Pursuant to Rule 9.7(A)(3)(d), Rules of the Oklahoma Court of Criminal Appeals, Title 22, Ch. 
18, App. (2021), a copy of Mr. Pavatt's initial application in Case No. PCD-2004-25 is appended 
hereto at Appx. 001. This Court's unpublished opinion denying relief is appended hereto at Appx. 
097. A copy of Mr. Pavatt's subsequent application in Case No. PCD-2009-777 is appended hereto 
at Appx. 106. Thls Court's unpublished opinion denying relief on Mr. Pavatt's subsequent 
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The sentences from which relief is sought is: Count I: Death 

1. Court in which sentence was rendered: 

(a) Oklahoma County District Court 

(b) Case Number: CF-2001-6189 

2. Date of Sentence: October 21, 2003 

3. Terms of Sentence: Death 

4. Name of Presiding Judge: Honorable Susan W. Bragg 

5. Is Petitioner currently in custody? Yes (X) No() 

Where? Oklahoma State Penitentiary, McAlester, Oklahoma 

Does Petitioner have criminal matter pending in other courts? Yes()No(X) 

Does Petitioner have sentences ( capital or non-capital) to be served in other states or 

jurisdictions? Yes () No (X) 

I. CAPITAL OFFENSE INFORMATION 

6. Petitioner was convicted of the following crime, for which a sentence of death was 
imposed: First Degree Mmder in violation of Okla. Stat. tit. 21, § 701.7(C) 

Aggravating factors alleged: 

1. The person committed the murder for remuneration or the promise of 
remuneration or employed another to commit the murder for remuneration or 
the promise of remuneration; 

2. The murder was especially heinous, atrocious, or cruel; 

3. At the present time, there exists a probability that the defendant will commit 
criminal acts of violence that would constitute a continuing threat to society 

(O.R. IV, 670-71) 

application is appended hereto at Appx. 183. Mr. Pavatt has not included all the attachments to the 
prior applications for post-conviction relief due to their large volume. However, he will make those 
attachments available to the Court if deemed necessary to the resolution of any issues raised herein. 

V 
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Aggravating factors found: 

The jury found two of the aggravating circumstauces alleged by the State in the Bill of 
Particulars, to wit: 

I. The person committed the murder for remuneration or the promise of 
remuneration or employed auother to commit the murder for remuneration or 
the promise of remuneration; 

2. The murder was especially heinous, atrocious, or cruel; 

(O.R. XI, 2063) 

Mitigating factors listed in jury instructions: 

The trial court gave the following instruction: 

Evidence has been introduced as to the following mitigating circumstances: 

The defendaut did not have any significaut history of prior criminal activity 

The defendant is likely to be rehabilitated 

The defendant's age 

In addition, you may decide that other mitigating circumstances exist, and if so, you should 
consider those circumstances as well. 

(O.R. XI, 2057) 

Was Victim Impact Evidence Introduced at trial? Yes (X) No() 

7. Check whether the finding of guilty was made: 

After plea of guilty ( ) After plea of not guilty (X) 

8. If found guilty after plea of not guilty, check whether the finding was made by: 

A jury (X) A judge without a jury ( ) 

9. Was the sentence determined by: A jury (X) The trial judge () 

VI 
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II. NON-CAPITAL OFFENSE INFORMATION 

10. Petitioner was convicted of the following offense(s) for which a sentence of less than 
death was imposed (include a description of the sentence imposed for each offense). 

Count II: Conspiracy to Commit Murder for which Mr. Pavatt received a sentence often 
(10) years and a $5,000 fine. 

11. Check whether the finding of guilty was made: 

After a plea of guilty ( ) After a plea of not guilty (X) 

12. If found guilty after a plea of not guilty, check whether the finding was made by: 

Ajury (X) A judge without a jury ( ) 

III. CASE INFORMATION 

13. Name and address oflawyer in trial court: 

M. Michael Arnett 
3133 N.W. 63rd Street 
Oklahoma City, OK 73116 

Names and address of all co-counsel in the trial court: 

Justin Lowe 
3133 N.W. 63rd Street 
Oklahoma City, OK 73116 

14. Was lead counsel appointed by the court? Yes () No (X) 

15. Was the conviction appealed? Yes (X) No() 

To what court or courts? Oklahoma Comi of Criminal Appeals 

Date Brief iu Chief filed: January 31, 2005 

Date Response filed: May 31, 2005 

Date Reply Brief filed: July 20, 2005 

Date of Oral Argument: May 16, 2006 

Date of Petition for Rehearing: May 29, 2007 

Vil 
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Has this case been remanded to the District Court for an evidentiary hearing on direct 
appeal? Yes() No (X) 

If so, what were the grounds for remand? N/ A 

Is this petition filed subsequent to supplemental briefing after remand? 

Yes() No (X) 

16. Name and address oflawyers for appeal? 

M. Michael Arnett 
3133 N.W. 63rd Street 
Oklahoma City, OK 73116 

Gloyd L. McCoy 
5801 N. Broadway Ext., Ste. 101 
Oklahoma City, OK 73118 

17. Was an opinion written by the appellate court? 

Yes (X) 

If "yes," give citations if published: 

Pavatt v. State, 159 P.3d 372 (Okla. Crim. App. 2007) 

If not published, give appellate case no.: NIA 

18. Was further review sought? Yes (X) No () 

A Petition for Writ of Certiorari was filed in the United States Supreme Comi challenging this 
Court's decision on direct review. The petition was denied on February 19, 2008. Pavatt v. 
Oklahoma,_ U.S._, 128 S. Ct. 1229 (2008). 

Mr. Pavatt's original application for post-conviction relief raised the following claims: (I) Newly 
discovered evidence and new law renders Mr. Pavatt's conviction and sentence suspect and 
unreliable in violation of his due process right to a fundamentally fair trial. As such, Mr. Pavatt 
must be granted a new trial; (II) Petitioner, Mr. Pavatt, received ineffective assistance of appellate 
couusel and trial couusel in violation of the Sixth, Eighth, and F omieenth Amendments and Article 
II, §§ 7, 9, and 20 of the Oklahoma Constitution; and (III) The cumulative impact of en-ors 
identified on direct appeal and post-conviction proceedings rendered the proceeding resulting in 
the death sentence arbitrary, capricious and unreliable. The death sentence in this case constitutes 
cruel and uuusual puuishment and a denial of due process of law and must be reversed or modified 

V111 
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to life imprisonment or life without parole. This Court denied the petition on April 11, 2008, in an 
unpublished opinion in Case No. PCD-2004-25. 

On April I, 2009, Mr. Pavatt filed a federal habeas corpus petition raising fifteen (15) grounds for 
relief. (I) Mr. Pavatt was denied due process of law guaranteed by the Fifth Amendment and the 
Right to Trial by Impartial Jury guaranteed by the Sixth Amendment because the juty pool was 
flooded with incendiary publicity in the months, weeks, and days before his trial; (II) Mr. Pavatt 
was denied the right to confrontation and cross-examination in violation of the Sixth Amendment 
to the U.S. Constitution through pervasive admission of hearsay evidence and was denied effective 
assistance of trial and appellate counsel for failure to raise the issue; (III) The evidence was 
insufficient to prove beyond a reasonable doubt that Mr. Pavatt was guilty of first degree murder; 
(IV) Mr. Pavatt was denied a fundamentally fair trial when the court excluded evidence someone 
else committed the murder of Rob Andrew; (V) Mr. Pavatt was denied a fair trial through the 
admission of unreliable expeti witness opinion testimony concerning handwriting and was denied 
effective assistance of counsel for failure to raise the issue; (VI) The Court's failure to instruct on 
the lesser included offense of accessory after the fact, when the evidence wan-anted such 
instruction, violated Mr. Pavatt's rights under the Eighth Amendment; (VII) Prosecutorial 
misconduct by the State denied Mr. Pavatt a fair trial and violated his Fifth, Sixth, And Foutieenth 
Amendment Rights; (VIII) Failure to provide adequate instruction on the meaning of the 
sentencing options of life without the possibility of parole and life with the possibility of parole 
violated Mr. Pavatt's Sixth Amendment right to a fair trial by jmy, his Eighth Amendment right 
to reliable capital sentencing, and his Fomieenth Amendment right to due process; (IX) The 
wrongful admission and display, in both stages of the trial, of gruesome crime scene photographs 
of Rob Andrew, juxtaposed with the wrongful admission, during both stages of the trial, of 
photographs and video recording of Rob Andrew in life deprived Mr. Pavatt of a fair trial in 
violation of the Eight and Fourteenth Amendments to the U.S. Constitution and injected improper 
victim impact evidence into the guilt phase of the trial; (X) Mr. Pavatt's sentence does not comport 
with the Eighth and Foutieenth Amendments to the U.S. Constitution because there is insufficient 
evidence to support that the murder was "especially heinous, atrocious, or cruel"; (XI) Failure to 
provide an adequate instruction that informs the jury that it must find "conscious physical 
suffering" as a fact beyond a reasonable doubt before concluding that a murder was "especially 
heinous, atrocious, or cruel" deprives the Petitioner of his Sixth Amendment right to a fair trial, 
his Eighth Amendment right to a reliable sentencing determination, and his Fourteenth 
Amendment right to due process of law; (XII) Mr. Pavatt's sentence does not comport with the 
Eighth and Fourteenth Amendments because there is insufficient evidence to supp01i the murder 
for renumeration aggravating factor; (XIII) the Eighth and Foutieenth Amendments to the U.S. 
Constitution are violated by Oklahoma's continued use of the facially vague aggravating 
circumstance that a murder is: especially heinous, atrocious, or cruel; (XIV) There is no assurance 
that all factual findings essential to the juty's authority to impose a penalty of death were made 
beyond a reasonable doubt as is required by the Sixth, Eighth, and Fourteenth Amendments; and, 
(XV) Mr. Pavatt was denied the effective assistance of trial counsel and direct appeal counsel in 
violation of the Sixth, Eighth, and Fourteenth Amendments of the U.S. Constitution. 

On September 2, 2009, Mr. Pavatt filed a Subsequent Application for Post-Conviction Relief 
raising the following claims: (I) Mr. Pavatt was denied the right to confrontation and cross-
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examination in violation of the Sixth Amendment to the U.S. Constitution through pervasive 
admission of hearsay evident and denied effective assistance of trial, direct appeal, aud post­
conviction counsel for failure to raise the issue; (II) Prosecutorial misconduct denied Mr. Pavatt a 
fair trial aud violated his Fifth, Sixth, aud Fourteenth Amendment rights; (III) The wrongful 
admission and display, in both stages of the trial, of grnesome crime scene photographs of Rob 
Andrew, juxtaposed with the wrongful admission, during both stages of the trial, of photographs 
and a video recording of Rob Andrew in life deprived Mr. Pavatt of a fair trial in violation of the 
Eighth aud Fourteenth Amendments of the U.S. Constitution aud injected improper victim impact 
evidence into the guilt phase of the trial; (IV) Failure to provide an adequate instrnction that 
informed the jury that it must find "conscious physical suffering" as a fact beyond a reasonable 
doubt before concluding that a murder was "especially heinous, atrocious, or cruel" deprived Mr. 
Pavatt of his Sixth Amendment right to a fair trial, his Eighth Amendment right to a reliable 
sentencing dete1mination, and his F omteenth Amendment right to due process of law; (V) The 
Eighth and Fourteenth Amendments to the U.S. Constitution are violated by Oklahoma's 
continued use of the facially vague aggravating circumstauce that a murder is "especially heinous, 
atrocious, or crnel"; (VI) Mr. Pavatt was denied the effective assistance of trial, direct appeal, aud 
post-conviction counsel in violation of the Sixth, Eighth, and Fourteenth Amendments to the U.S. 
Constitution. This Comt denied the application on February 2, 2010, in an unpublished opinion in 
Case No. PCD-2009-777. 

PART B: GROUNDS FOR RELIEF 

19. Has a motion for discovery been filed with this application? Yes(X)No() 

20. Has a Motion for Evidentiary Hearing been filed with this application? 

Yes (X) No() 

21. Have other motions been filed with this application or prior to the filing of this 
application? Yes (X) No() 

If yes, specify what motions have been filed: 

22. List propositions raised (list all sub-propositions). 

PROPOSITION ONE 

NEWLY DISCOVERED EVIDENCE PROVES THAT THE PROSECUTION AT JAMES 
PAVATT'S TRIAL VIOLATED HIS RIGHTS TO DUE PROCESS, CONFRONTATION, 
A FAIR TRIAL, AND AN IMPARTIAL JURY UNDER THE SIXTH AND FOURTEENTH 
AMENDMENTS TO THE UNITED STATES CONSTITUTION AND ARTICLE II, 
SECTIONS 7 AND 20 OF THE OKLAHOMA CONSTITUTION BY INTENTIONALLY 
BRINGING NON-RECORD, MISLEADING, AND PREJUDICIAL INFORMATION TO 
THE JURY'S ATTENTION, WHICH INFLUENCED AT LEAST ONE JUROR TO VOTE 
FOR THE DEATH PENALTY. 

X 
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PART C: FACTS 

Consistent with Rule 3.5(A)(4), Rules of the Oklahoma Court of Criminal Appeals, Title 

22, Ch. 18, App. (2021 ), references to the record and transcripts in this case will be cited using the 

following abbreviations followed by the applicable volume and page number: 

O.R. 13-volume consecutively paginated Original Record in State v. Pavatt, Oklahoma 
Co. Case No. CF-2001-6189 

PH: the seven (7) volumes of transcripts of the preliminary hearing held June 5, 7, 10-
12, July 9, 17, and 18, 2002, No. CF-2001-6189 

Tr. 15-volume consecutively paginated transcripts of jury trial held August 25-27, 29, 
September 2-5, 8-12, and 15-16, 2003, No. CF-2001-6189 

M.Tr. Motion Hearing transcripts held April 16, 30, May 14 and 16, 2002; January 9 and 
21, 2003; March 6, 2003, May 23, 2003; July 24, 2003; August 8, 2003; and August 
25,2003 

Sent. Tr. Formal sentencing hearing held on October 21, 2003 

Andrew Tr.: the volumes of transcripts of the jury trial of Mr. Pavatt's co-defendant, Ms. Brenda 
Andrew, held June 7-10, 14-18, 21-25, 28-30, July 1-2, 6-9, and 12-15, 20023 

APCR Original Application for Post-Conviction Relief, Pavatt v. State, PCD-2004-25, 
April 17, 2006 

SAPCR Second Application for Post-Conviction Relief, Pavatt v. State, PCD-2009-777, 
September 2, 2009 

Appx. Attachments to the current Subsequent Application for Post-Conviction Relief 

3 Counsel for Mr. Pavatt filed a Motion to Cross-Reference Mr. Pavatt's case with that of his co­
defendant, Ms. Andrew. This Court granted the Motion to Cross-Reference on January 13, 2006. 
See Order Granting Motion to Cross Reference Records, Pavatt v. State, Case No. PCD-2004-25 
(Okla. Crim. App. Jan. 13, 2006). 

XI 
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PART D: ARGUMENTS AND AUTHORITIES4 

In accordance with Okla. Stat. tit. 22, § 1089(D), which governs review of subsequent 

applications for post-conviction relief (SAPCR) in capital cases, Mr. Pavatt' s application sets forth 

"facts establishing that the cmTent claims and issues have not and could not have been presented 

previously in a timely original application[,]" and the facts underlying the claims "establish by 

clear and convincing evidence that, but for the alleged error, no reasonable fact finder would have 

... rendered the penalty of death." Okla. Stat. tit. 22, § 1089(D)(8)(b )(2). 

PROPOSITION ONE 

NEWLY DISCOVERED EVIDENCE PROVES THAT THE PROSECUTION AT JAMES 
PAVATT'S TRIAL VIOLATED HIS RIGHTS TO DUE PROCESS, CONFRONTATION, 
A FAIR TRIAL, AND AN IMPARTIAL JURY UNDER THE SIXTH AND FOURTEENTH 
AMENDMENTS TO THE UNITED STATES CONSTITUTION AND ARTICLE II, 
SECTIONS 7 AND 20 OF THE OKLAHOMA CONSTITUTION BY INTENTIONALLY 
BRINGING NON-RECORD, MISLEADING, AND PREJUDICIAL INFORMATION TO 
THE JURY'S ATTENTION, WHICH INFLUENCED AT LEAST ONE JUROR TO VOTE 
FOR THE DEATH PENALTY. 

Newly discovered evidence contained in the State of Oklahoma's September 18, 2026, 

written clemency submission in the case State of Oklahoma v. James Pavatt shows that the 

prosecution at James Pavatt' s capital sentencing proceeding violated his state and federal 

constitutional rights to due process, confrontation, a fair trial, and an impartial jury by intentionally 

bringing prejudicial, false, and extra-record information to the jury's attention, which influenced 

at least one juror to vote for the death penalty. In the State's clemency submission, they 

acknowledge for the first time that there are three possibilities as to who fatally shot the victim 

Rob Andrew with a shotgun. A subsequent affidavit from Mr. Pavatt's jury foreman explains how 

the prosecution's injection at the sentencing stage of knowingly false information that Mr. Pavatt 

4 In compliance with Rule 9.7(A)(4), this Section of the Application does not exceed 50 pages. 

1 
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was the actual and only shooter influenced his ultimate vote for death. Further, the juror details 

how the State's previously unavailable assertions regarding the uncertainty that Mr. Pavatt was the 

actual shooter would have caused him to reject a death sentence had they been disclosed to him at 

trial. The new evidence--consisting of the State's admission in the clemency submission and the 

consequent impact of that confession on the jmy foreman--demands that Mr. Pavatt's death 

sentence be set aside, and his case remanded for a new sentencing proceeding. U.S. Const. amend. 

VI, XIV; Okla. Const. art. II,§§ 7, 20. 

A. Factual Background 

1. The prosecution told James Pavatt's trial jurors that a single shooter 
killed Rob Andrew with two shotgun blasts in quick succession. 

At Mr. Pavatt's capital trial, the prosecution only presented evidence and argument that a 

single shooter killed Rob Andrew with two shotgun blasts in quick succession. Tr. at 3134, 3178, 

3608, 3611. And at the trial of Mr. Pavatt's co-defendant Brenda Andrew, the prosecution repeated 

this single-shooter theory in its evidentiary presentation and argument. Andrew Tr. at 1917, 3667, 

3668, 3871, 4167. 

2. Before Mr. Pavatt's trial, the prosecution uncovered objective, 
scientific evidence that Mr. Pavatt's co-defendant Brenda Andrew was 
the only and actual killer of her estranged husband Rob Andrew. 

Over a year before Mr. Pavatt's trial, the prosecution asked for and received permission for 

prosecution witness Tom Bevel to examine Brenda Andrew's jeans for blood evidence that would 

connect her to the shooting. Appx. 191. 

Bevel had spent 27 years with the Oklahoma City Police Department, including 18 years 

in forensics analysis. Andrew Tr. at 3215-16. Before trial, he had co-authored a leading book on 

bloodstain pattern analysis. Bevel and Gardner, Blood Stain Pattern Analysis (2d ed. 2001 ). At the 

time of Mr. Pavatt's trial, he had received over 200 hours of training specific to bloodstain pattern 

2 
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analysis. Tr. at 3165. This Court had recognized him as a blood spatter analysis expert years before 

Mr. Pavatt's trial. See, e.g., Romanov. State, 1995 OK CR 74, ,r 2, 909 P.2d 92, 106; Farris v. 

State, 1983 OK CR 141, i! 8,670 P.2d 995, 997-98. Bevel was a natural choice for the job. 

"Blood spatter ... is blood that has been broken up from the blood source due to some 

force or energy breaking it away from the blood source." Andrew Tr. at 3222. A person can get 

blood spatter on their clothing when they shoot someone from a ve1y close distance and blood 

from that person's wounds flies back onto the shooter's clothing. Sellers v. State, 1991 OK CR 41, 

,r 53, 809 P.2d 676, 690; cf Tr. at 3174. 

Bevel examined Brenda Andrew's jeans, Tr. at 3169, and found blood spatter stains on 

them. Andrew Tr. at 3236. Prior to testifying at Mr. Pavatt's trial, Bevel asked "the prosecutor's 

office" to test two blood spatter stains he identified in his examination of Ms. Andrew's jeans for 

DNA to determine the source of the blood. Andrew Tr. 3285. But prior to trial, law enforcement 

only tested one of the two blood spatter locations identified by Bevel. Id. Bevel specifically thought 

that it was important to test the second area-the one that the prosecution did not test-because 

the blood spatter "showed some direction of travel as to where it may have originated from in 

space." Id. at 3286. 

After Mr. Pavatt's trial, when the second area was tested, this Comi found that the DNA 

analysis showed that "the major component [came) from [Brenda Andrew] and the minor 

component being from an unknown male (arguably the victim [Rob Andrew] because the tester 

cannot exclude the victim as the source of the blood)." Andrew v. State, 2007 OK CR 23, ,r 102, 

164 P.3d 176, 199, as corrected (July 9, 2007), opinion corrected on denial ofreh 'g, 2007 OK CR 

36, 168 P.3d 1150, and overruled by Williamson v. State, 2018 OK CR 15, ,r 102, 422 P.3d 752 

(parenthetical in original). 
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The night of the murder, a police crime scene investigator who interviewed Ms. Andrew at 

the hospital also noticed blood spatter on her. Tr. at 2385; Andrew Tr. at 2042, 2044. This Court 

even found that a "defense expert" at Ms. Andrew's trial "testified that [she] had high velocity 

blood spatter on her jeans." Andrew, 2007 OK CR 23, ,i 102, 164 P.3d at 198. And as this Court 

has previously found, Brenda Andrew "received this spatter ["on her jeans"] by firing the second 

shot and getting blow back blood spatter from Rob [Andrew]." Id. The blood spatter on Brenda 

Andrew's jeans is the only credible scientific evidence supporting who shot Rob Andrew; and it 

does not point at Mr. Pavatt as the shooter whatsoever. 

The police investigator who observed blood spatter on Brenda Andrew soon after the 

shooting also noticed powdery marks on the top center of Ms. Andrew's left hand. Tr. at 2385-86; 

Appx. 193. The investigator thought the powder could be gunshot residue. Tr. at 2385, 2387. The 

presence of gunshot residue on Ms. Andrew's hand would also objectively confirm and 

c01rnborate that she had just fired a gun at close range. Hancock v. State, 2007 OK CR 9, ,i 19 n. 7, 

155 P.3d 796,805 n.7, overruled on other grounds by Williamson v. State, 2018 OK CR 15, ,i 19, 

422 P.3d 752. Prosecution expert Bevel consistently testified that Ms. Andrew herself could not 

have shot the gun that caused the wound she had on her on the upper back of her left arm the night 

of the murder, Tr. at 3190, Andrew Tr. at 3268; thus, the gunshot residue could only have come 

from Ms. Andrew shooting the shotgun when she killed Rob Andrew. 

The investigator swabbed the powder on Ms. Andrew's hand, Tr. at 2385, 2387, and Appx. 

197, and submitted the samples for testing but the confirmatory testing was never done. 5 

5 Counsel has recently confirmed with the Oklahoma City Police Department that the swabbings 
taken from Brenda Andrew's hands have been preserved. Consequently, Mr. Pavatt is filing a 
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Inexplicably, the crime scene investigator reported that no testing was to be done despite also being 

told that Brenda Andrew was a suspect in her husband's shooting. Appx. 195. 

3. The prosecution suppressed the blood spatter evidence at Mr. Pavatt's 
trial. 

At Mr. Pavatt's trial, the prosecution never informed his jury about the blood spatter 

evidence showing that Brenda Andrew fired the second, fatal shot. When Bevel testified, the 

prosecutor only asked one question about his findings from his examination of Ms. Andrew's 

jeans. Tr. at 3236. And, curiously, it was a leading question on direct examination by the prosecutor 

trying to force Bevel to testify that he "didn't find any blood spatter on any of her clothes." Id But 

Bevel, focusing on only one area of Ms. Andrew's jeans, did suggest there was indeed blood spatter 

on Ms. Andrew's clothing. Id. Still, the prosecutor did not follow up with questions about blood 

spatter on other areas of Ms. Andrew's jeans that showed she shot Rob Andrew from up close, nor 

did trial counsel. Thus, Mr. Pavatt's jury never heard that scientific, objective evidence shows that 

Brenda Andrew was Rob Andrew's actual killer. Rather, the prosecution buried this critical fact 

until after Mr. Pavatt' s trial. 

4. The prosecution did not single out Mr. Pavatt as the shooter in the first 
stage of trial, but flipped the switch at the sentencing stage and argued 
at least 16 times that he was the fatal shooter despite no evidence still 
to support that claim. 

To gain a conviction, the prosecution simply-and repeatedly-argued that the jury did 

not need to decide who shot Rob Andrew because Mr. Pavatt and Ms. Andrew were "equally 

guilty." Tr. at 3512 ([Mr. Pavatt] didn't have to pull the trigger."), 3570, 3600, 3604 ("[W]hether 

concurrent motion for discovery with this Court to test those swabbings for gunshot residue. Mr. 
Pavatt seeks an order for gunshot residue testing from this Court because Oklahoma's forensic 
testing statute is limited to DNA testing. See Okla. Stat. tit. 22, §1373.2. 
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you pulled the trigger or not."), 3614 ("It doesn't matter which one of them did it."). And the State 

conceded in its clemency submission that, "[a]t [Mr.] Pavatt's trial, the State explicitly took no 

position as to who shot Rob [Andrew]." Appx. 236. 

Despite insisting to Mr. Pavatt's jury during the first stage of trial that the jury did not need 

to decide who pulled the trigger to convict him of murder, the prosecution then switched tracks in 

the penalty phase, arguing at least 16 times that Mr. Pavatt was the only shooter. The prosecutor's 

sentencing stage arguments included that Mr. Pavatt "maliciously, needlessly snuffed out" Rob 

Andrew's life, Tr. at 3757, and that he "reloaded" the shotgun and then "executed" Rob Andrew. 

Id. at 3753, 3756, 3777, 3780, 3790. See also id. at 3742, 3745-46, 3747, 3748, 3753, 3756, 3775, 

3784,3785-86,3788,3789,3791. 

5. The prosecution's claim that Mr. Pavatt was the shooter-particularly 
as to the second shot-was integral to its argument for a death sentence. 

The prosecution framed the circumstances surrounding the second shot-with the 

reloading of the shotgun as Rob Andrew was suffering-as they key reason Mr. Pavatt deserved 

to be sentenced to death: 

[It] [t]akes a special kind of person to look at another human being lying, suffering 
and dying on the floor, defenseless and then reloading a shotgun, aiming and 
executing that person from 3 inches away. That special kind of a person deserves 
that special punishment that's reserved for people just like James Pavatt and Brenda 
Andrew. And that appropriate punishment, the one reserved for special people is 
death. Rob Andrew didn't deserve to die. James Pavatt does. 

Tr. at 3784. 
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6. At Brenda Andrew's later trial, the prosecutors finally told the truth, 
arguing repeatedly in both stages of her case that she was the sole 
shooter. 

As this Cowt knows from the direct appeal proceedings in Mr. Pavatt's and Ms. Andrew's 

cases, the same two prosecutors who prosecuted Mr. Pavatt-Fem Smith and Gayland Gieger­

prosecuted Brenda Andrew at her later trial. 

At Brenda Andrew's trial, these two prosecutors argued that the "evidence is clear," 

Andrew Tr. at 3871-and "there's no reasonable doubt," id at 4037-that Brenda Andrew was 

the one and only person "who actually shot Rob Andrew and killed him." Id. at 3871. 

Among other things, lead prosecutor Fem Smith told Brenda Andrew's jury that "Brenda 

shot Rob twice to be sure he was dead." Id at 3904, and that Ms. Andrew "pumped that second 

shot into Rob Andrew's body with her children 15 feet away." Id at 4383. The prosecution called 

that second shot an "execution shot." Id. at 3908. 

Combined, the two prosecutors argued at least 24 times that Ms. Andrew alone shot Rob 

Andrew. Andrew Tr. at 3871, 3886, 3904, 3908, 3909, 4037, 4077, 4081, 4084, 4086-87, 4089-

90, 4125, 4126, 4382, 4383, 4385, 4394-95, 4487, 4490, 4492, 4493, 4494. 

7. The basis for the prosecution's argument at Brenda Andrew's trial that 
she was the sole killer was the objective, scientific evidence they kept 
hidden from Mr. Pavatt's jury. 

At Brenda Andrew's trial, the prosecution homed in on the blood spatter on Brenda 

Andrew's jeans coming from Rob Andrew to inculpate her as the sole shooter: 

[A]s [Rob Andrew] is on the floor realizing what is happening to him and realizing 
that all the people are right, he twns to look at [Brenda] one last time. And this time, 
[be ]cause the blood spatter shows you, he saw her face over the barrel of a shotgun. 

Andrew Tr. at 4125-26 (emphasis added). 
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Displaying a picture to the jury of Brenda Andrew's jeans from the night of the murder, 

the prosecution also argued that the blood spatter put the fatal gun in her hands: 

the spatter source [ of patter number five "on her left leg"] is the guy on the ground . 
. . Here is why she had the gun . .. It's from Mr. Andrew's left to right and she's right 
here and she shoots him. [Pattern] [ n ]umber five is spatter and it comes in a straight 
line, back spatter right onto these pants. 

Id. at 4081, 4084, 4086 ( emphasis added). The prosecution then added that the "spatter on her left 

leg" shows that she "sho[t] him the second time." Id. at 4089-90. 

There was no new information developed--or testing undertaken-regarding the blood 

spatter on Brenda Andrew's jeans between Mr. Pavatt's trial and Ms. Andrew's trials, which took 

place about nine months apart. Indeed, the prosecution at both trials presented the same blood 

spatter expert-Tom Bevel-who based his blood spatter testimony on two long-standing facts: 

(1) his personal examination of Brenda Andrew's jeans, which he did before Mr. Pavatt's trial; 

and (2) the limited DNA testing of blood on those jeans referred to above, which was also 

conducted before Mr. Pavatt's trial. 

This Court has already determined that the forensic evidence supported the prosecution's 

arguments in Ms. Andrew's case that the blood spatter showed she shot Rob Andrew the second 

time. Andrew, 2007 OK CR 23, ,r 102, 164 P.3d at 199. 

8. The prosecution also used the identity of the shooter-particularly the 
second shot-as an integral part of its argument for a death sentence 
for Brenda Andrew. 

Much like the two prosecutors argued at Mr. Pavatt's capital sentencing stage, they used 

the fact that Brenda Andrew was the actual killer to support a death sentence for her: 

And it takes a special kind of a person to look at another human being lying suffering and 
dying on the floor defenseless and then reloading a shotgun, aiming it, and executing that 
person from less than 3 feet away. And that special person deserves that special punishment 
that's reserved for people just like her. ... 
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Andrew Tr. at 4487. One of the last things prosecutor Smith told the jury was that Ms. Andrew 

"deserves" the death penalty because: 

you are looking at a woman sitting right over here who can intentionally pull the 
trigger and watch the father of her children suffer and die without remorse. And 
what does that tell you about her? She's different. She's a cold-blooded, heartless 
killer. She's different and she deserves that different kind of punishment that's 
reserved for people exactly like her. 

Id. at 4494. 

9. In a post-trial television show, the prosecution doubled down on 
Brenda Andrew as the only and actual killer, based again on the blood 
spatter evidence. 

On a post-trial television show, prosecutor Gieger was interviewed and said the following 

about the imp01iance of the back spatter on Brenda Andrew's jeans: 

The back spatter on the pants, I think that gave us that one bit of evidence we 
needed in order to put that gun in Ms. Andrew's hand. 

Forensic Files, "Sunday School Ambush," Season 10, Episode 30 (https://tubitv.com/tv­

shows/447752/sl0-e30-sunday-school-ambush, last accessed September 15, 2026) (emphasis 

added). 

10. In a recent written submission in Mr. Pavatt's clemency proceeding, 
the State for the first time concedes that there are three possibilities as 
to who actually shot Rob Andrew, including Brenda Andrew alone as 
well as Mr. Pavatt firing the first shot then Ms. Andrew firing the 
second, fatal shot. 

On September 18, 2026, for the first time, the State conceded that "[t]here are three 

possibilities" as to the shooter's identity: (1) Mr. Pavatt fired both shots; (2) Mr. Pavatt fired the 

first shot and Ms. Andrew fired the second shot; and (3) Brenda Andrew fired both shots. Appx. 

238. A to the last two possibilities, the State has never before acknowledged these scenarios in Mr. 

Pavatt's case. 
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At Mr. Pavatt's trial, the prosecutors certainly did not present evidence-or argue to the 

jury-that Mr. Pavatt fired the first shot and Ms. Andrew the second. Id. (possibility #2). Nor did 

they present evidence-or argue to the jury-that they believed Brenda Andrew alone shot her 

husband twice. Id. (possibility #3). Rather, both prosecutors were emphatic, particularly in the 

sentencing stage of the case, that Mr. Pavatt alone shot Rob Andrew. By contrast, the State now 

concedes it has no idea who actually shot and killed Rob Andrew. 

11. The jury foreman reviewed the clemency submissions from the State 
and from Mr. Pavatt and has attested that the prosecution's insistence 
at Mr. Pavatt's trial that he fired the second shot was key to his decision 
for death and that he would not have voted for death if he'd known that 
the State did not know the identity of the person who fired the second 
shot, as the State now concedes for the first time in its written clemency 
submission. 

Mr. Pavatt's representatives recently spoke with his jury foreman Mark Haydon. He told 

them that he voted for a death sentence: 

because of the prosecutors' argument that Mr. Pavatt took the first shot and then 
had to break open the shotgun, reload, stand over Rob Andrew at point blank range 
with a shotgun and take another shot. Particularly, as Mr. Andrew had already been 
shot once by a single shot, 16-gauge shotgun, his shooter had to pmposely crack 
the shotgun open, remove the spent shell casing, put in another shell, close the 
shotgun, point down, and shoot him while he was dying. It was a wicked act that 
was enough for me to vote for death. 

Appx. 258, ,r 3. The foreman remembered that the prosecution's' argument seemed both certain 

and convincing. Appx. 258-59, ,r,r 4, 10. Their insistent argument about the circumstances of the 

second shot cemented in his mind that a death sentence was appropriate, Appx. 258, ,r 3, because 

"[i]t was the prosecution's claim that Mr. Pavatt fired the second shot that sealed the death decision 

for [him]. . .. " Appx. 261, ,r 17. See also Appx. 260-61, ,r 16 ("I voted for death based on the 

circumstances of the second, wicked shot.") 
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Foreman Haydon's reasomng 1s consistent with the prosecution's emphatic closing 

argument in Mr. Pavatt's capital sentencing stage that he deserved the death penalty because "[it] 

[t]akes a special kind of person to look at another human being lying, suffering and dying on the 

floor, defenseless and then reloading a shotgun, aiming and executing that person from 3 inches 

away." Tr. at 3784. The jury foreman even used the prosecution's argument about the 

"wicked[ness ]" of the second shot to convince jurors who had initially expressed hesitation about 

voting for death to sentence Mr. Pavatt to death. Appx. 258-59, ,r 5. The hesitant jurors ultimately 

agreed with foreman Hayden's reasoning and voted for a death sentence. Id. 

After speaking with foreman Haydon, Mr. Pavatt's representatives then provided him with 

the clemency submissions in State of Oklahoma vs. James Pavatt from both the State and from 

Mr. Pavatt's counsel. Appx 259 at ,r 6. After reviewing those submissions, foreman Haydon again 

met with Mr. Pavatt's representatives. Appx 259 at ,r 9. He told them that the State's new position 

"called into question for the first time who [he] [ thought fired the fatal shot." Appx. 259 at ,r I 0. 

The foreman focused on the State's concession that there were "multiple possibilities, including 

that Mr. Pavatt took the first shot and Ms. Andrew took the second, as well as that Ms. Andrew 

fired both shots into Rob Andrew." Id. Given the multiple possibilities as conceded by the State, 

the foreman "now had doubt about who fired the shot the killed Rob Andrew." Id. 

Because the foreman "based [his] decision to vote for death on the prosecution telling [him] 

that Mr. Pavatt fired the second fatal shot," Appx. 259 at ,r 11, the State's eleventh-hour 

acknowledgment of multiple possibilities as to that shot meant that the foreman "no longer know[ s] 

the answer to that question" of who fired the second shot. Id. And given the uncertainty created by 

the State's acknowledgement in its clemency submission as to whether Mr. Pavatt fired the second 

shot into Rob Andrew, foreman Haydon "cannot support the death sentence any longer." Id; see 
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also Appx. 261 at ,r 17 (the "uncertainty in the Attorney General's packet as to whether Mr. Pavatt 

was the fatal shooter ... has caused me to doubt my original decision for death."). Because the 

"Attorney General's clemency packet has caused [the foreman] to have significant doubt about 

who fired the fatal shot[,] [he] cam10t continue to support a death sentence." Appx 260, ,r 12; see 

also Appx. 260, ,r 14 ("I have serious doubts about whether I voted for the c01Tect sentence given 

aU the uncertainty the Attorney General's Office raised in the packet about who fata11y shot Rob 

Andrew."). 

Simply, had the prosecution at Mr. Pavatt's capital sentencing proceeding disclosed to the 

jury either of the last two scenarios in its September 18, 2026, clemency submission-that Brenda 

Andrew fired the second shot or that Brenda Andrew fired both shots-foreman Haydon "would 

not have voted for death." Appx. 261, ,r 17. For instance, if the prosecution had acknowledged at 

Mr. Pavatt's sentencing hearing that Brenda Andrew fired the second shot-like in the second and 

third possibilities in the State's clemency submission, Appx. 237- "[he] would not have voted 

for a death sentence." Appx. 260, ,r 14. Or, if the prosecution had disclosed at Mr. Pavatt's 

sentencing hearing that the shooter was unce1iain, then foreman Haydon "would not have voted 

for a death sentence. Appx. 261 at ,r 17. Indeed, had the prosecution at Mr. Pavatt's sentencing 

hearing acknowledged the existence of any possibility other than that Mr. Pavatt fired the second 

fatal shot, foreman Haydon "would not have voted for death." Id. 

Foreman Haydon further explains that he "would not have expressed any concern about 

my vote had [he] not been provided with the opp01iunity to review the clemency packets from the 

Attorney General's Office and from Mr. Pavatt. Appx. 260 at ,r 16. "[T]he information in those 

packets [] has caused [him] to realize that the prosecution misrepresented to [him] and [his] fellow 

jurors the identity of the person who killed Rob Andrew." Id. And that misrepresentation and 

12 

APPENDIX B 39a



uncertainty is what has undermined his "whole basis for voting for death." Appx. 261 at ,r 17. 

Because foreman Haydon's affidavit is based on the State's concessions in its September 18, 2026, 

clemency submission as to the various possibilities on who shot Rob Andrew the second time, his 

affidavit could not have been created prior to September 18, 2026, when the State first argued the 

multiple possibilities theory. See Okla. Stat. Ann. tit. 22, § 1089(D)(8)(b )(1) (requiring a 

subsequent postconviction application to "contain[] sufficient specific facts establishing that the 

current claims and issues have not and could not have been presented previously ... because the 

factual basis for the claim was unavailable as it was not ascertainable through the exercise of 

reasonable diligence on or before that date[]"). 

B. The trial prosecutors violated Mr. Pavatt's rights to due process, 
confrontation, a fair trial, and an impartial jury by intentionally bringing 
false, extraneous, and prejudicial information to the jury's attention in the 
sentencing stage by repeatedly insisting, without evidentiary support, that he 
fatally shot Rob Andrew. 

1. The Legal Standard 

The prosecution's conduct at a criminal trial can "so infus[ e] the trial with unfairness as to 

deny due process of law." Lisenba v. California, 314 U.S. 219, 228 (1941). "[I]mplicit in any 

concept of ordered liberty" is "[t]he principle that a State may not knowingly use false evidence, 

including false testimony, to obtain a tainted conviction[.]" Napue v. Illinois, 360 U.S. 264, 269 

(1969). Specifically, a prosecutor's false or misleading statements during closing argument violate 

due process if they render a capital sentencing fundamentally unfair. Caldwell v. Mississippi, 472 

U.S. 320, 338-340 (1985); Miller v. Pate, 386 U.S. 1, 6 (1967). Accord Donnelly v. DeChristoforo, 

416 U.S. 637, 643 (1974) (relevant question is whether the prosecutors' comments during closing 

argument "so infected the trial with unfairness as to make the resulting conviction a denial of due 

process."); Darden v. Wainwright, 477 U.S. 168, 178-81 (1986) (applying Donnelly test to capital 
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cases). Cf Alcorta v. Texas, 355 U.S. 28, 31-32 (1957) (prosecutors intentionally injecting a false 

claim of material fact into the capital sentencing decision violates due process). 

Additionally, due process guarantees a criminal defendant the right to be tried by an 

impmtialjruy. See, e.g., Skilling v. United States, 561 U 

.S. 358,379 (2010); Duncan v. Louisiana, 391 U.S. 145 (1968); Sheppardv. Maxwell, 384 

U.S. 333, 362 (1966); Rideau v. Louisiana, 373 U.S. 723, 726 (1963). Therefore, "[t]he integrity 

of jury proceedings must not be jeopardized by unauthorized invasions." Remmer v. United States, 

347 U.S. 227,229 (1954). 

The critical issue for determining whether a court may receive info1mation from a juror on 

a claim by a person alleging constitutional error in their criminal trial is whether the information 

from the juror is about the internal deliberative process or whether it is about "extraneous 

prejudicial information [that] was improperly brought to the jruy's attention or [] any outside 

influence [that] was improperly brought to bear upon any juror." Okla. Stat. Ann. tit. 12, § 2606; 

cf Fed. R. Ev. 606(b). If the latter, then the court may consider the juror's inf01mation. See, e.g., 

Mattox v. United States, 146 U.S. 140, 149 (1892) ("[A] juryman may testify to any facts bearing 

upon the question of the existence of any extraneous influence .... ") (capital case). 

The Supreme Corut explained the distinction between impermissible internal matters and 

permissible external matters: 

Generally speaking, information is deemed 'extraneous' ifit derives from a source 
'external' to the jury. 'External' matters include publicity and information related 
specifically to the case the jurors are meant to decide, while 'internal' matters 
include the general body of experiences that jurors are understood to bring with 
them to the jruy room. 

Warger v. Shauers, 574 U.S. 40, 51 (2014) (citing Tanner v. United States, 483 U.S. 107, 117 

(1987)). 
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The nature of the allegation is key: for instance, internal matters include "any matter or 

statement occurring during the course of the jury's deliberations," "the effect of anything upon the 

juror's mind or another juror's mind or emotions as influencing the juror to assent to or dissent 

from the verdict or indictment," or anything "concerning the juror's mental processes during 

deliberations." Okla. Stat. Ann. tit. 12, § 2606(B). A juror cannot testify about these internal 

matters. 

On the other hand, because testimony is permitted by jurors as to prejudicial extraneous 

information or influences brought to the jury's attention, a juror is recognized as competent to 

testify to external influences such as statements made by the bailiff to the jmy, Parker v. Gladden, 

385 U.S. 363 (1966); Turner v. Louisiana, 379 U.S. 466 (1964); Farrell v. State, 1973 OK CR 311, 

,i 6, 512 P.2d 225, 226; the introduction of a prejudicial newspaper account into the jury room. 

Mattox, 146 U.S. 142-44; United States v. Chandhadara, 230 F.3d 1237 (10th Cir. 2000); or 

inadmissible but inculpatory polygraph test results inadvertently made known to the jmy. 

Weatherly v. State, 1987 OK CR 28, 733 P.2d 1331, 1335. The underlying principle behind these 

cases and others involving prejudicial extraneous information or influences brought to the jury's 

attention is that "cases might arise in which it would be impossible to refuse [juror testimony] 

without violating the plainest principles of justice." United States v. Reid, 53 U.S. 361,366, 13 L. 

Ed. 1023 (1851), overruled in other part by Rosen v. United States, 245 U.S. 467, 38 S. Ct. 148, 

62 L. Ed. 406 (1918). 

This Court draws "a line between subjective and objective events, rendering testimony 

concerning the former incompetent and the later admissible. The central focus of section 2606(B) 

is upon insulation of the manner in which the jury reached its verdict, and this protection extends 

to all of the components of deliberation. Excluded from that focus are prejudicial extraneous 
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information or influences injected into the deliberative process." Weatherly, 733 P.2d at 1335 

(emphasis in original). In Weatherly, the extraneous information that was proper for inquiry of the 

jurors was improper and inculpatory polygraph evidence to which the jurors had been inadve1iently 

exposed. Id. Essentially, a court can consider evidence on juror deliberations when the information 

is not "corning from the juror's own subjective experiences and background .... " Hawkins v. State, 

2002 OK CR 12, ,r 45, 46 P.3d 139, 148. And extraneous prejudicial information can come from 

inside the jury room because the focus is not on the location of the error but its nature. Tanner, 483 

U.S. at 117. 

Receipt by the jury of extra-record information also violates a defendant's confrontation 

and fair trial rights. "[T]he evidence developed against a defendant shall come from the witness 

stand in a public courtroom where there is full judicial protection of the defendant's right of 

confrontation, of cross-examination, and of counsel." Turner v. Louisiana, 379 U.S. 466, 472-73 

( 1965). The rights of confrontation and cross-examination are among the fundamental 

requirements of a constitutionally fair trial. Kirby v. United States, 174 U.S. 47, 55, 56, (1899); In 

re Oliver, 333 U.S. 257, 273 (1948); Pointer v. Texas, 380 U.S. 400 (1965). See also Cra11iford v. 

Washington, 541 U.S. 36, 42 (2004) (the right of confrontation is a "bedrock procedural guarantee 

[that] applies to both federal and state prosecutions."). 

Thus, when the prosecution makes an argument lacking evidentiary support in a capital 

sentencing stage that it knows is false or misleading, but still injects that information into the case 

to secure a death sentence and that information causes at least one juror to vote for a death sentence, 

then the result violates a defendant's rights to due process, fair trial, confrontation, and an impartial 

jmy. Okla. Const. art. II,§§ 7, 20; U.S. Const. amends. VI, XIV. And a juror is competent to testify 

about the effect of the prosecution's extraneous, extra-record information on their decision. 
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2. The prosecution presented prejudicial extra-record information to the 
jury. 

At Mr. Pavatt's trial, there was no evidence or witness testimony that showed that he shot 

Rob Andrew even once, much less twice. But the absence of evidence in the record did not stop 

lead prosecutor Fern Smith from arguing over and over times in the sentencing stage that Mr. 

Pavatt did fatally shoot Rob Andrew. This extensive argument injected an impermissible external 

influence into the jury's sentencing stage decision. 

In Parker v. Gladden, the court bailiff assigned to shepherd the jmy stated to a juror that 

the defendant was a "wicked fellow" who "is guilty." Parker, 385 U.S. at 363. The Supreme Court 

awarded a new trial, holding that the bailiff's comments were an "outside influence" on the jury­

as opposed to evidence and testimony received in open comt-in violation of the Sixth and 

Fourteenth Amendment rights to confrontation and an impatiialjury. Id. at 364 (quoting Patterson 

v. People of State a/Colorado, 205 U.S. 454, 462 (1907)). Much like the bailiff in Parker made 

extra-record comments that influenced the jury, the prosecutor asserted during Mr. Pavatt's 

sentencing stage-without any basis in the record-that Mr. Pavatt delivered the second, fatal 

blow to Rob Andrew. 

The prosecutor's arguments about Mr. Pavatt being the fatal shooter were knowingly false 

because the prosecution knew from the blood spatter evidence-as the very saine two prosecutors 

told Brenda Andrew's later jury and as Smith's colleague Gieger later stated on a television show­

that Brenda Andrew was the shooter. There was no new blood spatter analysis or information 

developed after Mr. Pavatt's trial but before Brenda Andrew's trial that would have given the 

prosecution additional information about the blood spatter that it did not already have before Mr. 

Pavatt's trial. This Court agreed, finding that Brenda Andrew "received this spatter ["on her jeans"] 
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by firing the second shot and getting blow back blood spatter from Rob [Andrew]." Andrew, 2007 

OK CR 23, ,r 102, 164 P.3d at 198. And Smith's repeated argument about Mr. Pavatt being the 

shooter was never subject to cross-examination or confrontation as there simply was no evidence 

in either stage of the case offered to support her contention; the prosecution violated Mr. Pavatt's 

constitutional rights by asking the jurors to consider info1mation from sources other than the 

testimony and exhibits admitted at trial. 

The absence of evidence pointing to Mr. Pavatt as the shooter became obvious only at the 

later trial of co-defendant Brenda Andrew, when both prosecutors-the very same prosecutors who 

tried Mr. Pavatt-argued that the evidence in her case showed that the blood spatter showed Brenda 

Andrew was the shooter. Indeed, the prosecutors combined to argue at least 24 times at her trial 

that she was the only and actual killer, stressing that the blood spatter proved their point. Andrew 

Tr. at 3871, 3886, 3904, 3908, 3909, 4037, 4077, 4081, 4084, 4086-87, 4089-90, 4125, 4126, 4382, 

4383,4385,4394-95,4487,4490,4492,4493,4494. 

Before Mr. Pavatt's trial, both prosecutors knew that Brenda Andrew alone stood over her 

husband-after failing to kill him with her first shotgun blast-and then fatally shot him while he 

looked up at her, defenseless. But the prosecutors certainly never told Mr. Pavatt's jwy that, as the 

State recently conceded, was a possibility in their clemency submission. Appx. 238. Nor did the 

prosecution tell Mr. Pavatt's jwy that it believed it was possible that Mr. Pavatt fired the first shot 

into Rob Andrew and then Brenda Andrew fired the second shot, as the State also acknowledged 

in their recent clemency submission. Id Instead, lead prosecutor Smith still misled Mr. Pavatt's 

jury into believing otherwise with its false, extra-record argument about Mr. Pavatt's role in the 

shooting to win his death sentence. 

APPENDIX B 45a



Like the prosecutors in Giglio v. United States, 405 U.S. 150 (1972), who falsely told the 

jury its key witness "received no promises that he would not be indicted," id. at 152-53 and n.4, 

the prosecutor here similarly lied to the jury that Mr. Pavatt was the shooter when she knew that 

was simply false. Trial counsel did not object to any of the numerous times the prosecution made 

that argument in the sentencing stage, nor did the trial court correct the record. 

Like the prosecutors in Miller v. Pate, the prosecutors here "deliberately misrepresented 

the truth." Miller, 386 U.S. at 6. In Miller, prosecutors claimed in closing argument that stains on 

shorts connected to the defendant were blood of the murder victim's type but not the defendant's 

when the prosecution knew in fact that the stains were paint. Id. at 3-4, 6. At a minimum, Mr. 

Pavatt's prosecutors knew that there was no support for their claim that he was the fatal shooter; 

at worst, they knew that Ms. Andrew was the actual and only shooter well before Mr. Pavatt's trial. 

In either case, the prosecution deliberately misled the jury in the sentencing stage by repeatedly 

claiming that Mr. Pavatt alone shot Rob Andrew when nothing in the record supported that 

assertion. In so doing, they presented false, prejudicial, extra-record information to the jury without 

first subjecting the information to the constitutional protections of confrontation and cross­

examination. 

The fraudulent behavior by the prosecution in Mr. Pavatt's sentencing hearing is, sadly, par 

for the course for Mr. Pavatt's lead prosecutor Fern Smith. She prosecuted six Oklahoma County 

capital defendants who have had their death sentences reversed by state and federal courts. See 

Glossip v. Oklahoma, 604 U.S. 226 (2025); Cargle v. Mullin, 317 F.3d 1196 (10th Cir. 2003); 

Spunaugle v. State, 1997 OK CR 47, 946 P.2d 246; Jones v. State, 1995 OK CR 81, 917 P.2d 976; 

Omalza v. State, 1995 OK CR 80, 911 P.2d 286 ( capital defendants Omalza and Floyd). 
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James Pavatt should be the seventh Oklahoma County capital defendant prosecuted by Fem 

Smith to have his death sentence reversed. 

3. The effect of the improper argument on the jury foreman. 

Oklahoma law allows inquiry into "whether extraneous prejudicial info1mation was 

improperly brought to the jury's attention or whether any outside influence was improperly 

brought to bear upon any juror." Okla. Stat. Ann. tit. 12, § 2606(B). By statute, "a juror may testify 

on [this] question." Id Federal due process law is to the same effect. Tanner, 483 U.S. at 117 

Gurors are permitted to testify as to "extraneous" or "external" influences upon them). Thus, under 

Oklahoma law and federal due process principles, it is permissible to inquire of a juror regarding 

extraneous prejudicial information presented to the jury. 

As the jury foreman explains in his affidavit, Appx. 257, the State's clemency submission 

acknowledging for the first time that there are actually three possible shooter scenarios-when 

they only argued that Mr. Pavatt was the shooter at his trial to win his death sentence-would have 

affected his death penalty decision. Appx. 259, ,r,r 10-11; Appx. 260 at ,r 14; Appx. 261 at ,r 17. 

The State misled him by arguing that only Mr. Pavatt was the shooter when they knew the opposite 

to be true, or, at least, had no basis to argue that he was the sole shooter. The foreman has also 

aven-ed that he would not have voted for a death sentence if he knew that the State thought that 

Mr. Pavatt was not the shooter or had doubts about his role as such, as the State conceded in its 

clemency submission. Appx. 260-61, ,r,r 16-17. 

The prosecutor here presenting the jmy with knowingly false, extra-record information 

about the shooter's identity is analogous to other improper extraneous influences such as a bailiff 

making negative statements to the jury about a defendant's guilt, the jury learning of the 

incriminatory results of the defendant's polygraph test, or a juror consulting a newspaper article, 

20 

APPENDIX B 47a



conducting an experiment, and/or visiting the crime scene to learn extra-record information about 

the case and then sharing that with other jurors. Like this other extraneous information, the 

prosecution closing argument in Mr. Pavatt's capital sentencing stage was outside the trial 

testimony and exhibits. The false information affected at least one juror's vote to sentence Mr. 

Pavatt to death, thus violating his right to due process, right to trial by an impartial jury, right to a 

fair trial, and right of confrontation. Okla. Const. art. II, §§ 7, 20; U.S. Const. amends. VI, XIV. 

C. A reasonable juror would not have voted for a death sentence for Mr. Pavatt 
but for the prosecution presenting the jury with knowingly false information 
about who fired the second, fatal shot. 

In Weatherly v. State, this Court considered whether there was "a reasonable possibility" 

that the jmy's improper exposure to an extraneous polygraph examination results showing that the 

defendant had been deceptive and untruthful, 733 P.2d at 1334, "contributed to the jury's verdict." 

Id at 1335. This Court based its determination on an examination of the testimony of jurors from 

a hearing on the issue. Id. at 1336. The Court should do the same here by examining the affidavit 

of the jury foreman. 

The recent Supreme Court case, Cruz v. Arizona, 598 U.S. 17 (2023), supports the 

subjective test for prejudice. In Cruz, the Comi discussed what jurors would have wanted to know 

in considering what sentence to impose in a capital case and how that knowledge was relevant to 

resolving the underlying merits claim. Id. at 23-24. The jurors' perception of and thoughts as to 

what was relevant to their capital sentencing decision-making was relevant to the Supreme Comi's 

analysis. Id. As in Cruz, subjective juror evidence is also relevant to Mr. Pavatt's due process 

claim. 

Still, if this Court determines that it cannot consider evidence from Mr. Pavatt's foreman 

about the effect of the extraneous argument by the prosecutor regarding the shooter but must 
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instead resolve the prejudice problem only by determining how the extraneous info1mation would 

affect an objective, typical juror, Mr. Pavatt can meet such a "reasonable juror" standard as well. 

For at least the following reasons, but for the extraneous, unsupported, prejudicial 

information about the shooter that the prosecution presented to Mr. Pavatt' s jury in the sentencing 

stage, an objective, typical juror would not have voted for death. And Mr. Pavatt only need show 

that one juror would not have voted for death to show a reasonable possibility that his death verdict 

is unconstitutional. See Okla. Stat. Ann tit. 21, § 701.11. 

First, as this Court fom1d on direct appeal, the jU1y's finding that the murder was 

"especially heinous, atrocious, or cruel" was supported by the suffering and "serious physical 

abuse" Rob Andrew experienced both from and between the two shotgun blasts. Pavatt v. State, 

2007 OK CR 19, 'I[ 76, 159 P.3d 272, 294-95. There also was expert testimony that Mr. Andrew 

remained conscious for several minutes after being shot and could have experienced pain during 

the dying process. Tr. at 2466-67. Had the prosecution told the jury the truth that Brenda Andrew­

not Jim Pavatt-inflicted the fatal shots to Rob Andrew, or that it was at least plausible that Mr. 

Pavatt did not, there is a reasonable possibility that at least one juror would not have voted for 

death. Similarly, if the prosecution had simply informed the jllly at the penalty phase that the 

shooter's identity was unknown, there is a reasonable possibility that at least one juror would not 

have voted for death, paiiicularly as the jury had already rejected the continuing threat aggravator, 

O.R. Vol. XI at 2063. 

At trial, the prosecution also used the circumstances surrounding the second shot to argue 

that the jury should find the "especially heinous, atrocious, or cruel" aggravating factor: 

The loss of consciousness was not instantaneous after the first shot. I submit to you 
that there was suffering between the first two shots when the perpetrator reloaded 
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the shotgun, advanced on Rob Andrew and executed him. I submit to you the State 
has proved beyond any doubt that this murder was heinous, atrocious or cruel. 

Tr. at 3777. 

Second, the Supreme Court has addressed how critical it is for a capital juty in a multi­

defendant case like here to first decide who among the co-defendants was the actual killer before 

making its decision on the death penalty. In the capital case Bradshaw v. Stumpf, 545 U.S. 175 

(2005), the Court addressed the impact of the prosecution's inconsistent arguments regarding 

which of two defendants was the triggerman. While holding that "the precise identity of the 

triggerman was immaterial to [the defendant's] conviction," id at 187, the Court also held that: 

[t]he prosecutor's use of allegedly inconsistent theories may have a more direct 
effect on [the defendant's] sentence, however, for it is at least arguable that the 
sentencing panel's conclusion about [the defendant's] principal role in the offense 
was material to its sentencing determination. 

Id Had the prosecution not falsely told the juty that Mr. Pavatt was the sole shooter-when the 

objective, scientific evidence known before trial showed otherwise-there is a reasonable 

possibility that at least one juror would have considered that in the sentencing calculation and not 

voted for death. 

The seminal due process case Brady v. Maryland, 3 73 U.S. 83 (1963 ), is to the same effect. 

Brady's co-defendant Bob lit admitted he had done the actual killing but the prosecution suppressed 

the statement at Brady's separate trial, in which he was sentenced to death. Id. at 84. The Supreme 

Couti held that the shooter's identity was material to the jmy's decision to impose the death 

penalty. Affirming the lower court's decision to remand the case for retrial on the punishment 

issue, the Brady Court quoted with approval the logic of the lower court that "it would be 'too 

dogmatic' for us to say that the jury would not have attached any significance to this evidence in 

considering the punishment of the defendant Brady." Id at 88 (quoting Griffin v. United States, 
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336 U.S. 704, 709 (1949)). The Supreme Comt confirmed this principle in United States v. Agurs, 

427 U.S. 97 (1976), noting that Boblit's confession "could have affected Brady's punishment [and] 

was material on [that] issue .... " Id. at 106. 

Third, the prosecution brought the Supreme Court's concern in Bradshaw to bear at Mr. 

Pavatt's trial. The prosecutors knew how critical the shooter's identity was to securing a death 

sentence. After repeatedly telling the jury in the first stage of trial that it need not decide who 

fatally shot Rob Andrew, the prosecution then repeatedly argued at least 16 times in the sentencing 

stage that Mr. Pavatt alone shot and killed Mr. Andrew. The prosecution knew how critical it was 

to securing a death sentence to specifically name Mr. Pavatt as the shooter, particularly of the 

second shot. They flipped from ambiguity to certainty-albeit false ce1tainty-because they knew 

that only an asse1tion of certainty would secure a death sentence. Had the prosecution stuck with 

its "equally guilty" theme employed to gamer Mr. Pavatt's conviction or told the jury the trnth­

that Brenda Andrew was the sole and actual killer-there is a reasonable possibility that at least 

one juror would not have voted for death. Without the prosecution's bait and switch, the sentencing 

outcome likely would have been different. 

Pate: 

The prosecution's tactic here is like that which the Supreme Court condemned in Miller v. 

The record of the petitioner's trial reflects the prosecution's consistent and repeated 
misrepresentation that People's Exhibit 3 was, indeed, 'a garment heavily stained 
with blood.' The prosecution's whole theory with respect to the exhibit depended 
upon that misrepresentation. 

Miller, 386 U.S. at 6 (emphasis added). Just like in Miller, the prosecution's "whole theory" at Mr. 

Pavatt's capital sentencing proceeding "deliberately" and repeatedly "misrepresented the truth," 
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id, to gain a death verdict. Their shift in the theory of culpability from the first stage of trial to the 

second was an event calculated improperly to influence the death verdict. 

Fourth, the prosecution framed the circumstances smrnunding the second shot-with the 

reloading of the shotgun as Rob Andrew was suffering-as the key reason Mr. Pavatt deserved to 

be sentenced to death: 

[It] [t]akes a special kind of person to look at another human being lying, suffering 
and dying on the floor, defenseless and then reloading a shotgun, aiming and 
executing that person from 3 inches away. That special kind of a person deserves 
that special punishment that's reserved for people just like James Pavatt and Brenda 
Andrew. And that appropriate punishment, the one reserved for special people is 
death. Rob Andrew didn't deserve to die. James Pavatt does. 

Tr. at 3784. Thus, the prosecution directly connected firing the second shot to meriting a death 

sentence. The prosecution could only make this linlc through reliance on an extra-record falsehood. 

Given the primacy of the second shot to the prosecution's case for death, had the prosecution been 

forthright that Brenda Andrew, at a minimum, fired the second shot-as the pre-trial scientific 

blood spatter evidence shows, Andrew Tr. at 4081, 4084, 4086, 4089-90, 4125-26-it is likely that 

a reasonable, objective jury would not have voted for death. And that the prosecution made the 

same nexus argument at Brenda Andrew's trial, id. at 4487, as well as in their written clemency 

submission, Appx. 238, further suppo11s that a reasonable juror would not have voted for death in 

Mr. Pavatt's case had the prosecution been honest about what it knew about the identity of the 

shooter. 

Fifth, the source of the extraneous information supports a prejudice finding. As the 

Supreme Court explained in Parker, where the bailiff made prejudicial, extra-record comments to 

the jury, "the official character of the bailiff-as an officer of the court as well as the State­

beyond question carries great weight with a jury." Parker, 385 U.S. at 365. Similarly, the word of 
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the prosecutor here-as an officer of the court as well as the State and, in that capacity, a minister 

of justice-canied great weight with Mr. Pavatt's jury. Cf Berger v. United States, 295 U.S. 78, 

88 (1935) (A prosecutor's "responsibility [is] not just to win, but to see that justice is done. Hard 

blows, yes, foul blows no."); Strickler v. Greene, 527 U.S. 263, 281 (1999) (There is a "special 

role played by the American prosecutor in the search for truth in criminal trials."). 

Sixth, that the prosecution injected extraneous information into a capital sentencing 

proceeding is even more harmful and prejudicial. "It is vital in capital cases that the jmy should 

pass upon the case free from external causes tending to disturb the exercise of deliberate and 

unbiased judgment." Mattox v. United States, 146 U.S. 140, 149 (1892) 

D. Mr. Pavatt's claim satisfies the successor postconviction requirements of Okla. Stat. 
Ann. Tit. 22, § 1089(D)(8)(b) and Rule 9. 7 of this Court's Rules. 

Under the Uniform Post-Conviction Procedure Act, this Comi "may not consider the merits 

of or grant relief' based on a subsequent application for post-conviction relief unless: 

(I) the application contains sufficient specific facts establishing that the current 
claims and issues have not and could not have been presented previously in a timely 
original application or in a previously considered application filed under this 
section, because the factual basis for the claim was unavailable as it was not 
ascertainable through the exercise of reasonable diligence on or before that date, 
and 

(2) the facts underlying the claim, if proven and viewed in light of the evidence as 
a whole, would be sufficient to establish by clear and convincing evidence that, but 
for the alleged error, no reasonable fact finder would have found the applicant guilty 
of the underlying offense or would have rendered the penalty of death. 

Okla. Stat. Ann. tit. 22, § I 089(D)(8)(b ). 

Rule 9.7(G)(l) of this Court's rules, meanwhile, allows this Court to entertain a subsequent 

application for postconviction relief where it asserts claims "which have not been and could not 

have been previously presented in the original application because the factual or legal basis was 
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unavailable." Rule 9.7(G)(l), Rules of the Oklahoma Court of Criminal Appeals, Title 22, Ch. 18, 

App. (2026). 

Mr. Pavatt's present application for postconviction relief satisfies these requirements. First, 

the factual basis for this claim became available only on September 18, 2026, when the Oklahoma 

Attorney General's Office submitted their written materials in the clemency case State of 

Oklahoma v. James Pavatt and hand-delivered a copy to counsel for Mr. Pavatt. In that clemency 

submission, the State, for the first time in Mr. Pavatt's case, admitted that there are actually three 

possibilities as to who shot Rob Andrew, Appx. 238, when at his trial it repeatedly and only 

asserted in his sentencing stage that Mr. Pavatt was the shooter. This admission by the State in its 

clemency materials shows that they falsely-and intentionally-argued to Mr. Pavatt's jury that 

he alone was the shooter. Appx. 257. 

And in response to the State's eleventh-hour acknowledgment, the jury foreman at Mr. 

Pavatt's trial has attested to the impact of information presented by prosecutors at the penalty 

phase, now known to be false, on his decision to sentence Mr. Pavatt to death. Appx. 258-61. 

Because the jmy foreman based his affidavit on the State's admissions in their clemency 

submission, his affidavit was not available until he had the opportunity to read the State's packet 

and learn for the first time that the prosecution misled him and fellow jurors into voting for a death 

sentence on grounds that the State now admits are inaccurate. Thus, the foreman's affidavit meets 

the new evidence requirement of Okla. Stat. Ann. tit. 22, § 1089(D)(8)(b )(1 ). 

Mr. Pavatt is filing this application within 60 days of the State's written clemency 

submission and the jmy foreman's related execution of an affidavit about the State's new 

concessions about the identity of the actual shooter, rendering it timely. Rule 9.7(G)(3), Rules of 

the Oklahoma Court of Criminal Appeals, Title 22, Ch. 18, App. (2026). 
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While this claim satisfies Okla. Stat. Ann. tit. 22, § I 089(D)(8)(b)(l) and Rule 9.7(G), it is 

nevertheless the case that even where the statute's standards are not strictly fulfilled, this Court 

always retains the ultimate "power to grant relief when an error complained of has resulted in a 

miscarriage of justice, or constitutes a substantial violation of a constitutional or statutory right." 

Valdez v. State, 2002 OK CR 20, 1 28, 46 P.3d 703, 710. That power stems from this Court's 

recognition that "[ w]hat justice can this Court guarantee and protect if it canuot correct a 

Constitutional violation which is fundamentally unfair?" Id. at n.25. Mr. Pavatt thus asks this Coutt 

to exercise that power here. 

Second, the facts underlying this claim are sufficient to establish by clear and convincing 

evidence that Mr. Pavatt's death sentence was obtained in violation of his due process, 

confrontation, fair trial, and impartial jury rights under the United States and Oklahoma 

Constitutions; and they establish that, had prosecutors not presented the jury with false, prejudicial, 

extra-record information, a reasonable juror would not have sentenced him to death. See Okla. 

Stat. Ann. tit. 22, § 1089(D)(8)(b )(2). However, to the extent that Okla. Stat. Ann. tit. 22, 

§ 1089(D)(8)(b )(2) imposes a more stringent standard for obtaining relief on the merits of a 

Fourteenth Amendment Due Process claim, it is unconstitutional. See Montgomery v. Louisiana, 

577 U.S. 190, 204-05 (2016) ("If a state collateral proceeding is open to a claim controlled by 

federal law, the state court has a duty to grant the relief that federal law requires.") (quoting Yates 

v. Aiken, 484 U.S. 211,218 (1988)). 
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Mr. Pavatt has satisfied the necessary requirements for this Court to consider this claim, 

order discovery and a hem-ing on his colorable allegations, and grant relief. 6 

CONCLUSION 

James Dwight Pavatt respectfully requests that this Court grant this subsequent application 

for post-conviction relief, his accompanying evidentiary development motions, and order any other 

relief that it deems just and proper. 

Respectfully submitted, 

Emma V. Rolls, OBA #18820 
First Assistant Federal Public Defender 
Office of the Federal Public Defender 
Western District of Oklahoma 
215 Dean A. McGee, Suite 707 
Oklahoma City, OK 73102 
(405) 609-5975 
Emma_ Rolls@fd.org 

6 Further, the pendency of Mr. Pavatt's execution on November 12, 2026, makes a stay of execution 
appropriate so that the Court can fully consider his claim. Mr. Pavatt is concurrently filing a motion 
for a stay of execution. 

29 

APPENDIX B 56a



VERIFICATION OF COUNSEL FOR PETITIONER 

I, Emma V. Rolls, state under penalty of perjury under the laws of Oklahoma that the 

foregoing is true and conect. 

EMMA V. ROLLS 

CERTIFICATE OF SERVICE 

I certify that on the date of the filing of the above and foregoing instrument, a true and 

conect copy of the same was delivered to the Clerk of this Court with instructions to deliver said 

copy to the office of the Attorney General of the State of Oklahoma. 

EMMA V. ROLLS/ 
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IN THE COURT OF CRIMINAL APPEALS 
OFTHESTATEOFOKLAHOMA 

James Dwight Pavatt, 

Petitioner, 

The State of Oklahoma, 

Respondent. 

V. 

District Court Case No.: 
CF-2001-6189 

Direct Appeal Case No.: 
D-2003-1183 

Original Post-Conviction Case No.: 
PCD-2004-25 

Subsequent Post-Conviction Case No(s).: 
PCD-2009-777 - ., 

D 2826 82 
MOTION FOR EVIDENTIARY HEARING ON POST-CONVICTION CLAIMS 

Petitioner, James Dwight Pavatt, respectfully requests an order remanding this case to the 

Oklahoma County District Comi for an evidentiaiy hearing on the claims raised in his concunently 

filed Subsequent Application for Postconviction Relief ("Application"). See Okla. Stat. tit. 22, 

§§ 1084, 1089(D)(5); Rule 9.7(D)(5)-(6), Rules of the Oklahoma Court of Criminal Appeals, Title 

22, Ch. 18, App. (2025). 

The claims raised in Mr. Pavatt's Application arise out of new evidence demonstrating that 

trial prosecutors intentionally injected non-record, misleading, and prejudicial information into the 

jmy's deliberative process that influenced at least one juror to vote for the death penalty in 

violation of Mr. Pavatt's state and federal constitutional rights. U.S. Const. amend. VI, XIV; Okla. 

Const. art. II, §§ 7 and 20. The new evidence consists of the Oklahoma Attorney General's 

September 18, 2026, submission in the clemency case of State of Oklahoma v. James Pavatt 

clemency packet. There, the State acknowledges for the first time that-contrary to what 

prosecutors told the jury at Mr. Pavatt's death penalty trial- that there are three possibilities as to 
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who fatally shot the victim Rob Andrew. The new evidence also consists of a subsequent affidavit 

from Mr. Pavatt's jmy trial foreman regarding the impact of the State's new assertions, which 

expose the State's asse1iions at Mr. Pavatt's trial on which the juror based his vote for the death 

penalty, as false. 

The seriousness of the constitutional errors that this new evidence brings to light, and which 

demonstrates a breakdown in the ve1y framework within which jurors detem1ined Mr. Pavatt's 

deservingness of the ultimate punishment, warrants not only relief but also, at a minimum, an 

evidentiary hearing to resolve any disputed issues of material fact raised by the allegations and 

evidence presented in suppmi of Mr. Pavatt's Application. See Gilbert v. State, 1998 OK CR 17, 

,r 17, 955 P.2d 727, 733 (recognizing that a postconviction petitioner is entitled to evidentimy 

hem-ing where "the application for a hearing and affidavits contain sufficient information to show 

this Court by elem· and convincing evidence the materials sought to be introduced have or are likely 

to have support in law and fact to be relevant to an allegation raised in the application for post­

conviction relief." (internal quotation marks omitted)). The need for an evidentiary hearing is 

especially urgent here where Mr. Pavatt's life hangs in the balance, and where his death sentence 

is a product of the State's introduction of information to jurors, through argument, that it knew to 

be false~all to win Mr. Pavatt's death sentence in defiance of the Oklahoma and United States 

Constitutions' fair trial, impartial jury, confrontation and due process guarantees. U.S. Const. 

amend. VI, XIV; Okla. Const. mi. II,§§ 7 and 20. 

Under these circumstances, an evidentimy hearing is warranted on Mr. Pavatt's colorable 

claims that his death sentence was obtained in violation of the United States and Oklahoma 

Constitutions' due process and fair trial guarantees. Okla. Stat. tit. 22, §§ 1084, 1089(D)(5); Rule 

9.7(D)(5)-(6), Rules of the Oklahoma Court of Criminal Appeals, Title 22, Ch. 18, App. (2025). 
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In the related context of claims alleging that an external influence impacted a juror's ability to be 

fair and impartial, the Supreme Court has held that the proper remedy is a hearing to determine the 

extent to which a defendant was prejudiced. See Smith v. Phillips, 455 U.S. 209, 217 (1982); 

Remmer v. United States, 347 U.S. 227, 229-30 (1954). Here too this Comt should order a hearing 

to assess the nature and prejudicial effect of the prosecutors' interjection of false, extraneous 

information into the decision making of Mr. Pavatt's jmy. See Thompson v. Krantz, 2006 OK CIV 

APP 60, ,r 14, 137 P.3d 692, 697 ("While Oklahoma law does not allow for evidentiaiy hearings 

generally to inquire about juror conduct ai1d deliberations, it does allow inquiry into 'whether 

extraneous prejudicial info1mation was improperly brought to the jury's attention."'). 

Mr. Pavatt has suppo1ted the allegations raised in his Application with the following 

evidence, including affidavits: 

Att. No. 

1. 

2. 

Document and Appendix Page No. 

Application for Post-Conviction Relief, Pavatt v. State, Case No. PCD-2004-25 
[Appx. l] 

Opinion, Pavatt v. State, Case No. PCD-2004-25 
(Okla. Crim. App., April 11, 2008) (unpublished) [Appx. 97] 

3. Second Application for Post-Conviction Relief, Pavatt v. State, Case No,. PCD-
2009-777 [ Appx. 106] 

4. Opinion, Pavatt v. State, Case No. PCD-2009-777 
(Okla. Crim. App., Feb. 2, 2010) (unpublished) [Appx. 183] 

5. Memo from Fem Smith to OCPD Granting Tom Bevel Access to All Evidence 
(June 13, 2003) [Appx. 191] 

6. OCPD Report of Theresa Bunn (Dec. 05, 2001) Re: Gun Shot Residue Swabs 
Collected from Brenda Andrew [ Appx. 193] 

7. OAG's Petition Opposing Clemency (Sept. 18, 2026) [Appx. 199] 

8. OCPD Supplemental DNA Examination Rep01t (Nov. 9, 2005) [Appx. 253] 

9. Affidavit of Jury Foreman Mark Haydon (Oct. 26, 2026) [Appx. 257] 
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The evidence and affidavits submitted in support of Mr. Pavatt's Application show that, 

for the first time on September 18, 2026, the State of Oklahoma acknowledged in its submission 

in the clemency case of State of Oklahoma v. James Pavatt that--contrary to what prosecutors told 

the jury at Mr. Pavatt's death penalty trial-that there are three possibilities as to who fatally shot 

the victim Rob Andrew. This new aclmowledgement squarely contradicts the State's insistence at 

the penalty phase of Mr. Pavatt's capital trial that he, and he alone, inflicted the fatal shots that 

extinguished Rob Andrew's life which rendered him deserving of the ultimate punishment. In 

response to the State's eleventh-hour acknowledgment, the jury foreman at Mr. Pavatt's trial has 

attested to the impact of information presented by prosecutors at the penalty phase, now known to 

be false, on his decision to sentence Mr. Pavatt to death. 

While this evidence is sufficient to entitle Mr. Pavatt to relief for the reasons set forth in 

his Application, an evidentimy hearing at which additional evidence and the testimony of relevant 

witnesses, including forensic expe1is, can be compelled will further aid this Court's review of the 

allegations raised therein. The relevant testimony that can be examined at an evidentiary hearing 

includes but is not limited to testimony from: 

• An expert in DNA testing on the results of DNA testing on the jeans Brenda Andrew 

was wearing on November 20, 2001, the night of victim Rob Andrew's murder. 

• An expert in gunshot residue testing regm·ding the results of testing from swabbings 

taken of Brenda Andrew's left hand on November 20, 2001, the night of victim Rob 

Andrew's murder. 

• Jurors from Mr. Pavatt's trial, such as foreman Mark Haydon. 

Mr. Pavatt has developed his claims to the best of his ability with evidence presented in his 

Application. If, however, this Court grants a hearing, in addition to the information presented in 
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the attachments to his Application, Mr. Pavatt requests permission to bring forth other evidence as 

needed to further support the propositions raised in his Application. 

While Mr. Pavatt submits that 1) the record presented in suppmi of his Application is 

sufficient to demonstrate his entitlement to relief, and 2) he has demonstrated, at a minimum, the 

need for further factfinding-including discove1y and an evidentiary hearing-under Okla. Stat. 

Ann. tit. 22, §§ 1084, 1089(D)(4)-(5) and Rule 9.7(D)(4)-(6), he also respectfully submits that 

further factfinding on his colorable Sixth and Fourteenth Amendment claims is required under the 

Due Process Clause of the Fourteenth Amendment to the United States Constitution. 

Although states are under no obligation to provide defendants with a collateral review 

process, when they elect to do so, the fundamental fairness mandated by the F omieenth 

Amendment's Due Process Clause governs their administration. Pennsylvania v. Finley, 481 U.S. 

551, 557-78 (1987) ("[W]hen the State opts to act in a field where its action has significant 

discretionary elements, it must nonetheless act in accord with the dictates of the Constitution­

and it pruiicular, in accord with the Due Process Clause[.]" (internal quotations omitted)). The Due 

Process guarantee "emphasizes fairness between the State and the individual dealing with the 

State[.]" Ross v. Moffitt, 417 U.S. 600, 609 (1974). Justice Marshall distilled this Due Process 

guarantee down to its simplest definition: "[F]undamental fairness entitles indigent defendants to 

an adequate opportunity to present their claims fairly within the adversruy system[.]" Ake v. 

Oklahoma, 470 U.S. 68, 77 (1985) (internal quotations omitted). Justices Clark and Brennan also 

concurred "on a straightforward proposition: the states owe both the people and the federal comis 

fair procedures by which federal rights may be vindicated 111 state court." 

Christopher Flood, Closing the Circle: Case v. Nebraska & the Future of Habeas Reform, 27 

N.Y.U. Rev. L. & Soc. Change 633, 634 (2001-2002). That is because states ru·e the first, and 
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primary, forum for vindicating federal constitutional guarantees. Mooney v. Holohan, 294 U.S. 

103, 113 (1935) (per curiam) ("Upon the state courts, equally with the courts of the Union, rests 

the obligation to guard and enforce eve1y right secured by that Constitution."). 

Here, fundamental fairness requires that, at a minimum, Mr. Pavatt be afforded a full and 

fair opp01iunity to vindicate his due process and fair trial rights in Oklahoma's courts. U.S. Const. 

amends. VI, XIV; Okla. Const. art. II,§§ 7, 20. 

Respectfully submitted, 

Emma V. Rolls, OBA# 188~ 
First Assistant Federal Public Defender 
Office of the Federal Public Defender 
Western District of Oklahoma 
Capital Habeas Unit 
215 Dean A. McGee Ave., Suite 707 
Oklahoma City, Oklahoma 73102 
( 405) 609-5975 telephone 
( 405) 609-5976 facsimile 
Emma_Rolls@fd.org 
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CERTIFICATE OF SERVICE 

I certify that on October 28, 2026, an original and 10 copies of the foregoing Motion for 

Evidentiary Hearing on Postconviction Claims were filed in this Comi by delivering them to the 

Clerk of this Court with instructions to deliver one copy of said documents to the Office of the 

Attorney General of the State of Oklahoma. 

EMMA V. ROLLS 
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in there. 

THE COURT: Yes. We do. Everything else okay? 

MS . SMJ:TH: Yeah. 

THE COURT: Okay. Good. Thank you. 

MR. ARNETT: May we be excused? 

THE COURT: Yes. 

MS. SMJ:TH: What time are we supposed to be 

back? 

(An off the record discussion was here had.) 

(A recess was here had.) 

AFTER RECESS 

(Whereupon, the jury entered at 1:15 p.m. and 
the following transpired in open court.) 

(Whereupon, Stage Two instructions were hereby 
read to the jury by the Court but were not 
reported.) 

THE COURT: Ms. Smith. 

MS. SMITH: Thank you. May it please the 

Court? 

THE COURT: Yes. 

MS. SMITH: Ladies and gentlemen of the jury, 

just like in the first stage of the trial it goes 

the same way. I don't get anymore time to argue to 

you. Mr. Arnett has the same amount of time. He's 

not restricted in any way. But I get to argue 

twice because the State of Oklahoma bears the 
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burden of proof so our arguments are split up. We 

get to go first, Mr. Arnett and then the State. 

And again, like I said in the first stage of 

the trial, if I say something to you that you heard 

differently from the witness stand then you must 

disregard what I say and remember the way that you 

heard it. 

First of all I want to go over some of the 

instructions with you and I won't go over all of 

them because just like in the first stage of the 

trial you'll have them. They're in the jury room 

with you to refer to. And as the Judge has told 

you, I'm going to pick out some of these 

instructions but you are to consider all of them as 

a whole. And when I pick certain ones out to point 

out to your attention I in no way am trying to 

divert your attention from the others. You must 

consider all of them. But you'll have them back 

there with you so I don't intend to go over all of 

them. 

I want to call your attention to Instruction 

No. 5 when the Judge defines for you the term 

heinous, atrocious or cruel. That is one of the 

aggravating circumstances that the State must 

prove. We only have to prove one. We have proven 
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to you three. We've alleged and I submit to you 

proven three, but we only have to prove to you one 

of the aggravating circumstances in order for this 

to be a proper case for you to consider the death 

penalty under the law. The Judge tells you that in 

her instructions. 

We have alleged and proven, I submit to you, 

that this murder of Rob Andrew was heinous, 

atrocious or cruel. The Judge tells you heinous 

means extremely wicked or shockingly evil. 

Atrocious means outrageously wicked and vile. 

Cruel means pitiless or designed to inflict a high 

degree of pain, utter indifference to or enjoyment 

of the suffering of others. The phrase especially 

heinous, atrocious or cruel is directed to those 

crimes where the death of the victim was preceded 

by torture of the victim or serious, physical 

abuse. 

I submit to you when you read Instruction 

No. 5, it defines the term heinous, atrocious or 

cruel, that you look at the photographs of 

Rob Andrew's body as he lay on the garage floor. 

And we discussed in the voir dire in the first 

stage of the trial that we were going to have to 

ask you to look at unpleasant photographs. And you 
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don't have to dwell on them. We know you don't 

want to. But it's necessary for you to look at 

them and you all agreed that you would and that's 

part of your job is to look at those photographs 

and to help you make the determination as to 

whether or not the death of Robert Andrew was 

heinous, atrocious or cruel as Rob laid dying on 

the floor, and you look at the photographs and 

you'll see him there. And look at the wound in his 

side. Look at the wound in his neck. 

And listen to the 911 tape when Brenda Andrew 

tells you that Robert Andrew is alive. And 

remember the testimony of the Medical Examiner when 

he said that Rob Andrew could have lived several 

minutes, maybe even up to six minutes. And as he 

was laying there conscious, as Brenda Andrew was 

talking to the 911 operator and she's telling the 

operator yes he's conscious; he's alive; he's 

breathing, that is evidence to you that Rob Andrew 

was suffering as he lay dying on that floor. Look 

at the wounds and ask yourselves whether or not he 

could have suffered a wound like that and not be 

suffering and feeling pain. 

Imagine the fear that Robert Andrew felt after 

he was shot that first time as Mr. Pavatt or 
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Brenda Andrew, whichever one of them did it, 

reloaded that shotgun while he was laying there 

suffering. Imagine the emotional fear and pain 

that he was suffering. He was alive, aware, 

conscious and contemplating his death when he was 

executed, ending his life. 

I submit to you, ladies and gentlemen, that 

this murder was wicked and vile and that his death 

was preceded by physical abuse and by torture. And 

we know by the defendant's attitude at the hospital 

the next day, when he was giggling and laughing in 

the emergency room with Brenda Andrew, as you heard 

Rosita Ingerson testify to, we can conclude from 

that that he enjoyed the suffering and the murder 

that he had committed of Rob Andrew. 

Judge tells you the State has alleged that 

there exist a probability that the defendant will 

commit future acts of violence that would 

constitute a continuing threat to society. Judge 

tells you that in order for us to prove that we 

must show you first that the defendant has 

demonstrated a threat to society. 

He's murdered, executed an innocent man. He 

has made threats to his own daughter and 

granddaughter to murder them. He has attempted to 
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murder Rob Andrew on October the 26th when he cut 

his brake lines and he was ready to kill Jeff 

Gigstad in the closet of his father's home. I 

submit to you there is no doubt that the State of 

Oklahoma has proven to you that this defendant has 

demonstrated a threat to society. 

The second thing that we must prove to you is 

a probability that this threat will continue to 

exist in the future. I submit to you that this 

defendant's past behavior is an indicator of his 

future behavior. He hated Rob Andrew enough to 

kill Rob Andrew, to murder him and to execute him. 

Rob didn't do anything to this defendant. He 

didn't do anything to provoke his murder. Rob had 

a right to be mad at Mr. Pavatt. Mr. Pavatt was 

sleeping with his wife. 

Rob had a right to call Rob's boss. I'm 

sorry. Rob had a right to call the defendant's 

boss Mr. Burnett and complain because he couldn't 

get the insurance policy changed because Mr. Pavatt 

was telling the insurance company that the 

ownership had already been changed. But Mr. Pavatt 

hated Rob for those things even though Rob had a 

right to do them. 

How little it took for this defendant, how 
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little it took to raise that hatred in him. I 

submit to you that should be proof to you beyond a 

reas6nable doubt that this defendant is a 

continuing threat to society. 

Judge tells you in Instruction No. 7 that 

aggravating circumstances are those which increase 

the guilt or enormity of the offense. We told you 

at the very beginning of this trial, and there are 

only eight of them and we've alleged three and 

proven all three against this defendant. 

The Judge tells you that should you 

unanimously find one or more of those aggravating 

circumstances then you're authorized to consider 

imposing death and I submit to you we have proven 

all three, but as the Judge has told you in 

Instruction No. 7 we only have to prove one for it 

to be a proper case for you to consider the death 

penalty. 

Judge tells you in Instruction No. 8 that the 

State relies in part on circumstantial evidence for 

the proof of the aggravating circumstance that 

there exist a probability that the defendant will 

continue to commit criminal acts in the future. 

And I've already talked to you about that, but when 

you consider Instruction No. 8, the circumstantial 
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II 

I 

part, it's the same as you had in the first stage 

of the trial. You go through, you put the pieces 

together and use your common sense to determine 

whether or not the State has proven that 

aggravating circumstance. And when you go through 

that instruction it's just like in the first stage 

of the trial, the instruction on circumstantial 

evidence only applies to the circumstantial 

evidence and not the direct evidence. 

The Judge tells you that mitigating 

circumstances are those which in fairness, sympathy 

and mercy may extenuate or reduce the degree of 

moral culpability or blame. That's the test. Do 

the mitigating circumstances that the defendant has 

proposed for you to consider, do they extenuate or 

reduce the moral culpability or blame for the 

murder of Rob Andrew. 

I submit to you the defendant has proposed for 

you three mitigating circumstances. That first 

mitigating circumstance is the defendant did not 

have any significant history of prior criminal 

activity. Well I submit to you, number one, it's a 

two prong test. You have to determine whether or 

not the mitigating circumstance is true. The 

second prong is if it's true does it extenuate or 
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reduce the moral culpability or blame for the 

murder of Rob Andrew. 

The Defendant says because I did not have any 

significant history of prior criminal activity then 

you should consider that as extenuating or reducing 

my culpability or the blame of murdering 

Rob Andrew. Well, I submit to you, number one, 

it's not true because he did have a significant 

history of criminal activity. He had already 

attempted to murder Rob Andrew on October the 

26th. He had made threats to his daughter Janna 

and he had attempted to change an insurance policy 

using forged documents. Those are at least three 

instances where he has a history of committing 

prior criminal activity. 

But even if those -- he didn't have a 

significant history, even if you didn't find that 

those things existed, does the fact that he didn't 

have any significant criminal history extenuate or 

reduce what he did to Rob Andrew on 

November 20th of 2001? How in the world could 

that happen? How in the world could the fact that 

he may not have had a criminal history excuse him, 

extenuate or reduce his degree of moral culpability 

or blame for the murder of Rob Andrew? I submit to 
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you that mitigator number one does not exist. If 

it existed it does not extenuate his degree or 

blame for the murder of Rob Andrew. 

Number two, the defendant wants you to 

consider that he is likely to be rehabilitated. 

Well, I submit to you number one you have to ask 

yourselves whether or not that's true. And number 

two, does that extenuate or reduce his degree of 

moral culpability or blame. 

First of all, we have had no evidence, none 

whatsoever that this defendant can be rehabilitated 

for what he has done. So I submit to you, number 

one, that's not true. And I ask you to consider, 

when you consider that mitigator, how in the world 

do you rehabilitate for a murder. What do you do 

to rehabilitate someone for committing a murder and 

all of the other things that he's done? 

But even if he could be rehabilitated how does 

that extenuate or reduce the degree of moral 

culpability or blame for murdering Rob Andrew? I 

submit to you that mitigator number two is not 

true. Even if it were true it does not extenuate 

or reduce the degree of moral culpability or blame. 

Number three, he says because the defendant's 

age that that is somehow a mitigating circumstance. 
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I believe there's been evidence that the defendant 

was 48 years old. And I submit to you, when you're 

48 years old and in the position that Mr. Pavatt 

was in, he knew the difference between right and 

wrong. And he chose to do wrong. How does the 

fact that he's 48 years old reduce the degree of 

moral culpability or blame for what he did to 

Rob Andrew? I submit to you he knew the difference 

between right and wrong and because he was 48 years 

old that doesn't give him a reason, that doesn't 

extenuate or reduce the moral culpability for what 

he did to Rob Andrew. 

So I submit to you that none of the three 

mitigators that the defendant has proposed for you 

are true -- well, number three is true because he 

was 48 years old. I don't dispute that. But all 

three of them do not extenuate or reduce the degree 

of moral culpability or blame. Therefore, I submit 

to you, there are no mitigators in this case. 

There is no mitigation for what this defendant did 

to Rob Andrew. 

The Judge tells you if you unanimously find 

that one or more of the aggravating circumstances 

existed beyond a reasonable doubt that the death 

penalty shall not be imposed unless you unanimously 
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find that any such circumstances outweigh the 

finding of one or more mitigating circumstances. 

Well, I submit to you that there aren't any 

mitigating circumstances. 

And the Judge goes on to tell you that even if 

you find that the aggravating circumstances 

outweigh the mitigating circumstances, which I 

submit to you there are none, then you may impose a 

sentence of either life or life without parole, and 

you can do that. You can go ahead and impose 

either one of those other two sentences even if you 

don't find that the mitigators outweigh the 

aggravators. But I submit to you, would that be 

justice? You can do that but would that be 

justice? And that's your job. That's what you're 

here to do, is not to do the easy thing, not to do 

the hard thing, but to do the right thing. And the 

right thing is justice. That's what your job is 

here to do. 

Judge tells you in Instruction No. 12 that if 

you unanimously find one, you only have to find 

one, or more aggravating circumstances existed 

beyond a reasonable doubt that the law requires you 

to reduce those findings to writing. And what she 

means is she gives you another paper that says we, 
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the jury, empaneled and sworn in the above-entitled 

cause do upon our oaths unanimously find the 

following aggravating circumstances as shown by the 

circumstance or circumstances checked. And you'll 

have this with you. And what she means when she 

says that you have to reduce those aggravating 

circumstances to writing, what she means is you go 

down and read the person committed the murder for 

remuneration or the promise of remuneration or 

employed another to commit the murder for 

remuneration or the promise of remuneration, if you 

find that the State of Oklahoma has proven that 

aggravating circumstance to you beyond a reasonable 

doubt then your foreman should just place a check 

by that aggravating circumstance. And that's what 

the Judge means when she says you have to reduce it 

to writing. 

You don't have to write out a summary or 

anything like that as to why you think it's 

aggravating. All you have to do is place that 

check in the box right here. And there will be 

three of 'em because we've alleged to you three 

aggravating circumstances, and you are to check all 

of the aggravating circumstances that you find 

beyond a reasonable doubt . 
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One of the aggravating circumstances that you 

see here is the person committed the murder for 

remuneration. I submit to you that the term 

remuneration means money. Person committed the 

murder for money, $800,000 in insurance, or the 

promise of remuneration, or employed another to 

commit the murder for remuneration, or the promise 

of remuneration. 

I submit to you that there can't be any doubt 

in your minds after you've heard the evidence in 

the first stage of this trial which is proper for 

you to consider in this stage of the trial that 

part of the motive for this murder was $800,000 in 

insurance money and that is remuneration and that 

is an aggravating circumstance that the laws of the 

state of Oklahoma say that it is proper for you, if 

you find that, to consider the death penalty. 

The Judge tells you in Instruction No. 13 that 

the prosecution has introduced what is known as 

victim impact evidence. That evidence has been 

introduced to show the financial, emotional, 

psychological or physical effects that Rob Andrew's 

death had on his immediate family members. I'm not 

going to dwell on that because there can't be any 

question in your mind after you saw them testify 

DISTRICT COURT OF OKLAHOMA - OFFICIAL TRANSCRIPT 

3751 

APPENDIX E 353a



Transcript 2003 Vol XV_3752 of 3800

• 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

• 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• 

here before you the effect that it's had on his 

family. 

They are devastated by his loss. They miss 

him. They love him. He's left behind two children 

ages eight and ten now to be cared for and reared 

by their grandparents, without the companion of 

their loving father. All of those are things that 

you may consider when determining the appropriate 

punishment. 

Judge tells you that this victim impact 

evidence is intended to remind you that the victim, 

too, as well as the defendant, is an individual 

whose death may represent a unique loss to society 

and to the family. I submit to you that 

Rob Andrew's death is a unique loss not only to his 

family but to society. 

You've heard the evidence about his character 

throughout this trial. He was loved by many 

people. Over a thousand people came to his funeral 

to pay their respects to him. He loved his wife 

and he loved his children and his death is a unique 

loss to this society and his family and that is 

something that you may consider in determining the 

appropriate punishment. 

Judge tells you in Instruction No. 14 that you 
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are to consider all of the evidence that you heard 

in open court presented by both the State and the 

Defendant and all of the previous instructions that 

have been given to you in the trial in the first 

stage as well as in the second stage, except that 

in this part of the trial you may consider sympathy 

or sentiment for the defendant in determining 

whether to impose the death penalty. 

Now, the Judge doesn't tell you that you must 

consider death. The Judge doesn't tell you that 

you shall consider that. She says you may consider 

that. And I would like to ask you why would you? 

The defendant didn't consider any sympathy or 

any sentiment for Rob Andrew when Rob Andrew was 

executed. I submit to you that this defendant 

deserves from you the same sympathy and sentiment 

that he gave to Rob Andrew when Rob Andrew was 

executed lying in pain on that garage floor 

needlessly murdered. 

At the beginning of the trial, of the case, 

the second stage, I believe I read to you the 

incorrect case number. The court reporter called 

it to my attention so I need to correct that before 

I go on. The date, the case number was 2001-6189. 

I believe I read it to you 2002-6189, so for the 
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record I need to correct it. 

I want to submit to you during this stage of 

the trial the defendant's mother took the stand and 

told you that she's been devastated and that she's 

sorry for the Andrew family. Well, I submit to you 

that Lou Andrew, sitting right out here with the 

blue earrings on, is Rob Andrew's mother and she's 

been devastated by the needless murder of her son. 

She wasn't even able to walk to the witness stand 

and read a victim impact statement for you. And I 

submit to you, Mr. Pavatt's mother may be sorry for 

the Andrew family but Mr. Pavatt isn't sorry and 

that's the test . 

Debbie Vaughan, the cousin of this defendant 

stepped before you on this witness stand and she 

told you when we were kids the defendant was the 

instigator when we got into trouble. She told you 

that Jim is a family oriented person and devoted 

family man. I submit to you we can see that 

devotion to Brenda Andrew and the children of the 

man that he murdered in the photographs when he was 

on a Texas vacation taking Rob's place near the 

Texas granite stone and going across the border 

from Oklahoma to Texas. 

Ms. Vaughan tells you that this defendant has 
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strong Christian values. I submit to you, he does 

not have strong Christian values. All of the 

behavior that he has exhibited-doesn't indicate 

that he has strong Christian values. 

Justin Studebaker, friend of the defendant, 

told you that I'm going to be 51 years of age in 

November. Rob Andrew will be 38 years old forever. 

He will never reach 51. 

Chet Veteto, the defendant's uncle, tells you 

that the defendant is a Christian man, a Sunday 

school teacher. I submit to you, so was Brenda 

Andrew. Chet Veteto only saw the defendant on 

holidays and leave, when the defendant wasn't doing 

his secret missions. 

Mary Ann Veteto was asked, what was the 

defendant like when he was a kid? Her answer was 

he was a great kid. I submit to you, this 

defendant hasn't been a kid for 30 years when he 

murdered Rob Andrew. 

Norma Zickefoose, she said that she knew him, 

the defendant, before he started school and that 

the defendant left Keystone to go to OU when he was 

18 years old. Went to OU for four years and then 

joined the Air Force. Well, we know that as one of 

the other witnesses told us, well, she's a little 
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mixed up about that, that he didn't really go to 

OU. What he actually did was later on, according 

to the other witness, when he was at Tinker he 

attended OU. But I submit to you that's 

significant because as all of the witnesses that 

have testified to you on behalf of the defendant, 

these are all people who knew the Defendant Pavatt 

when he was a kid, 30 or 32 years before he 

murdered Rob Andrew. 

Ms. Zickefoose said he left when he was 18 

years old and joined the Air Force and that's the 

extent of how she knows him. 

Wade Veteto, the defendant's father, he says 

that he is sorry for the Andrew family and he wants 

mercy for his son James. I submit to you that his 

son James did not show any mercy for Rob. The 

defendant deserves the same mercy from you that he 

showed to Rob Andrew when he was executed. 

Sidney Pavatt, the brother, is the only person 

who told you on the witness stand that he had an 

adult relationship with the defendant. And he said 

if you give the death penalty it will kill his 

mother. Well, I submit to you, what about Rob's 

mother? What has the death of Rob done to 

Rob Andrew's mother? He was the innocent one. 
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Rob's mother didn't get to ask James Pavatt to 

have mercy on her son. Bill Andrew, Tom Andrew, 

Tim Andrew and Rob's father didn't get to ask 

Mr. Pavatt to have mercy on their son Rob Andrew. 

Mr. Pavatt just maliciously, needlessly snuffed out 

Rob Andrew's life. And Rob Andrew himself didn't 

get a chance to beg Mr. Pavatt for mercy. He was 

ambushed and murdered. He was blind sided and 

murdered. And Mr. Pavatt does not deserve mercy 

for this needless killing. 

Mr. Pavatt has committed the highest of all 

crimes: Murder in the first degree, and he 

deserves the highest of all punishments: Death. 

Mr. Pavatt, I submit to you, is guilty of all 

three of the aggravating circumstances for which he 

is charged. It is a proper case for the death 

penalty. There is no mitigation, no reason for him 

to have done this. Under the law the mitigators do 

not extenuate or reduce his culpability for blame. 

This is a proper case for the death penalty. 

It is an appropriate case for the death penalty. 

And under the law and the circumstances on behalf 

of the State of Oklahoma I ask you to sentence him 

to death. 

THE COURT: Thank you, Ms. Smith. 
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MS. SMiTH: Thank you, Judge. 

MR. ARNETT: May it please the Court, Counsel, 

ladies and gentlemen of the jury. I think this 

task is probably one of the hardest for a defense 

attorney to do because it puts you in a position of 

talking to a jury that obviously didn't agree with 

your assertion of your defense. But nonetheless 

it's my obligation to stand here and to go over 

some of the same issues that we've had to talk 

about before, because as you've heard, all of the 

evidence incorporated from the first stage of the 

trial is brought to bear, if you will, as part of 

this second stage of the trial. 

What I will ask you to do is to look at it in 

a somewhat different light, in light of the 

instructions that are being given to you, that have 

been given to you orally and that will be given to 

you in writing when you go into the jury room, in 

terms of how those instructions should apply to the 

evidence that you've already heard and additionally 

how those instructions should apply to the evidence 

that you've heard on the second stage of the trial. 

All of you told me in voir dire or told the 

Judge, or told someone that asked you a question, 

depending on who you are, all of you agreed with us 
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that the death penalty is not instantly the penalty 

that should be given in every murder case. And you 

agreed with me that, in fact, that's what our 

legislature envisioned whenever they set out this 

system of aggravating circumstances, mitigating 

circumstances, and the balancing test that's found 

in our law and that is set out in the jury 

instructions that you're going to have. 

And I, too, like Ms. Smith, am going to go 

over a few of the instructions and call your 

particular attention to those and as she pointed 

out, not suggesting that those should be singled 

out but that all of these instructions should be 

considered as a whole in their entirety. 

First of all, as to the aggravating 

circumstances, I think it's easy to occasionally 

get confused and think, well, if the aggravating 

circumstances exist then that proves that the death 

penalty is appropriate in that particular case. 

I'm going to suggest to you, and I'll go through 

these one by one, the three aggravating 

circumstances. But I'm going to suggest to you 

first of all that the State of Oklahoma has not 

proved any of those aggravating circumstances 

beyond a reasonable doubt. 
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But even if you disagree with me I think that 

there are going to be mitigating circumstances, 

including the three that are set out in the 

instruction, but you're going to also see that one 

of the things that instruction on mitigating 

circumstances says to you is that you're free to 

decide about any other mitigating factors and 

consider those in reaching your decision. 

In other words, you are not limited to the 

three mitigating circumstances that are set out in 

the jury instructions. You're not limited to 

anything besides what you feel may be a factor in 

determining whether or not the jury, you as a jury 

should return the death penalty or return one of 

the other punishments provided for by law. 

And finally, and we'll go over it in a minute, 

but as Ms. Smith pointed out there is additionally 

an instruction that says even in spite of all that, 

even if you believe that one or more of the 

aggravating circumstances has been proven, even if 

you believe those aggravating circumstances are not 

outweighed by the mitigating circumstances, even 

under those circumstances you are still not 

required to return a death penalty. 

So while under these instructions you'll see 
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that there are circumstances under which you cannot 

give the death penalty, such as when the mitigating 

circumstances outweigh the aggravators, there is no 

circumstance and you won't find an instruction in 

this packet that says if you find this, this and 

this, you must sentence the defendant to death. 

You're not going to find that. It's not in there 

because that's not the law. 

And you certainly won't find anything in the 

jury instructions that says simply because the 

defendant has been found guilty of first degree 

murder he deserves the death penalty because that 

is also not the law. And all of you agreed with me 

and with the Judge and with Counsel when you were 

selected as jurors that that not only is the law 

but that should not be the law. 

The three aggravating circumstances in this 

case as alleged by the State, as alleged by the 

prosecution, are that the death was especially, 

extremely heinous, atrocious and cruel, especially 

heinous, atrocious and cruel. Essentially that 

Mr. Pavatt poses a continuing threat to society and 

that the homicide was committed for remuneration. 

First of all, I will call your attention 

particularly with respect to the heinous, atrocious 
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and cruel aggravator, to the jury instruction. And 

while there are a number of words in there that are 

defined by other words I think that the important 

thing to look at is the last sentence of that 

instruction that tells you what the phrase 

especially heinous, atrocious and cruel, what kind 

of crimes that language is directed toward. And 

what it says is, "the phrase especially heinous, 

atrocious or cruel is directed to those crimes 

where the death of the victim was preceded by 

torture of the victim or serious physical abuse." 

Now, I think probably all of you can think of 

stories we've heard on the news, things we've seen 

on television, or read in the newspaper where 

homicides occur under those kind of circumstances. 

But I would submit to you that this homicide does 

not fit within the definition of being preceded by 

torture or by serious physical abuse. 

To some degree I suppose all homicides are 

heinous, atrocious and cruel. I think that's the 

reason why the legislature has included the term 

especially prior to that phrase. 

In this case the State of Oklahoma, hard to 

believe as it is, relies on what Brenda Andrew says 

in the 911 call to prove what Rob Andrew's 
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condition was while she's on the phone talking to 

the 911 operator. I don't think I have to remind 

you that hours and hours of testimony were given in 

this case by prosecution witnesses for the sole 

purpose of proving that Brenda Andrew is a liar and 

that this homicide was staged. 

If you'll remember Tom Bevel who took the 

witness stand, the accident reconstructionist, 

pardon me, the crime scene reconstructionist. His 

whole analysis was that this crime did not occur 

the way Brenda Andrew said it occurred. And if 

you'll recall there was even testimony and they 

played the 911 tapes and pointed out that there was 

a 911 call and it was hung up and then another call 

was made. And there was even argument made to you 

about what happened during the gap between those 

two 911 calls. 

But now the State of Oklahoma says well 

Brenda Andrew told the 911 operator that Mr. Andrew 

was conscious and breathing, so it must be true. I 

don't think it's difficult to discount whatever 

Brenda Andrew told the 911 operator as part of this 

situation. 

I think it more prudent to listen to the 

testimony of the Medical Examiner, Dr. Gofton, who 
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analyzed Mr. Andrew's death from a scientific point 

of view and in no way does that diminish the effect 

of it. But he analyzes it in a scientific way. 

And if you'll recall what Dr. Gofton said was that 

either one of those wounds would have been fatal. 

That death occurred within a matter of minutes and 

that he really couldn't say how much less than the 

time of death was the time that Mr. Andrew remained 

conscious, but that he believed he lost 

consciousness some time before he passed away. 

Finally, the State says well, obviously, 

Mr. Pavatt enjoyed Mr. Andrew's suffering. There 

is simply no evidence of that. There's simply no 

evidence of that. So I would suggest to you, first 

of all, that the State has not proven that this 

homicide falls within the definition of especially 

heinous and atrocious or cruel as set out by our 

law. 

And even though you may think as I do that 

there isn't such a thing as a kind homicide, there 

isn't such a thing as a homicide that's not cruel, 

but our law provides for this to be an aggravator 

in certain extreme cases and the law tells you that 

those extreme cases are those where the crime, 

those crimes where the death of the victim was 
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preceded by torture of the victim or serious 

physical abuse. 

And I think if you look even at the evidence 

in the light most favorable to the State of 

Oklahoma's case, assume everything they have told 

you is true, I think this homicide still does not 

fit, and will submit to you that it is not the type 

of crime, the type of murder for which this 

particular aggravator was designed and drafted by 

our lawmakers. 

The next aggravator that the State has alleged 

is that there is a continuing threat posed by 

Mr. Pavatt to society. Here again, I think that in 

almost any homicide obviously there is some threat 

to society or the homicide would not have occurred. 

But again, this aggravator is for special 

circumstances, obviously not -- this aggravator 

doesn't exist in every murder or the law would have 

been written in such a way that the death penalty 

would be given in every case. 

The two prong test is first that the 

defendant's behavior has demonstrated a threat to 

society. And you may say well any time a defendant 

commits the crime of murder in the first degree 

they have demonstrated a threat to society. But 
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then the second prong of the test is that that 

threat continues to exist in the future. And in 

this respect I would ask that you consider 

Jim Pavatt's age not only in terms of mitigators 

but in terms of whether or not he poses a 

continuing threat to society. 

Now, Ms. Smith argues well, yes, he's engaged 

in prior criminal activity. But I would ask you to 

read the instruction on mitigators and this 

instruction and see if you believe that that's the 

kind of thing that is described in these 

instructions . 

As far as the evidence shows Mr. Pavatt has 

never been arrested for anything. He has never, 

according to this instruction, committed any type 

of crime much less had any kind of priors, criminal 

record. The State argues that well he cut the 

brake lines. And they have also argued that that 

was part of the continuing conspiracy, but the 

State of Oklahoma has never charged him with 

attempted murder in connection with that. 

They said well he was involved in this forgery 

on the insurance ownership change but he's never 

been charged in connection with that. And they 

said, well, he threatened Janna Larson. 
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Janna Larson told you she took the threat at the 

time serious but that later she did not consider it 

serious and in fact was so comfortable that if her 

father had been acquitted she was offering him a 

place to come and live with her and her 

granddaughter (sic). So you have to ask, if his 

own daughter considered that threat serious why 

would she make that offer? 

I submit to you that somebody that's 48 years 

old and there hasn't been evidence of any criminal 

activity, much less violent criminal activity, does 

not represent a continuing threat to society. And 

the State of Oklahoma has proved nothing beyond a 

reasonable doubt other than with respect to this 

particular crime and the circumstances it 

surrounded. 

The other discussion with respect to 

continuing threat was that Mr. Pavatt was getting 

ready to shoot Jeff Gigstad. And without going 

through all the problems with the evidence in the 

Gigstad home I'd submit to you that there's simply 

no evidence that that was going on. Again, I'd ask 

you to look at the phone records and ask you 

whether you really think that at the time 

Jeff Gigstad was in the house that Jim Pavatt was 
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kicking a shell out of the shotgun, reloading it 

and talking on his cell phone all at the same time. 

Assume for a minute that somebody really was 

hiding in the closet and they had a shotgun and a 

.22 caliber pistol. Why would they choose to sit 

there and try to unload and reload a shotgun when 

they had a handgun, if they were going to shoot 

somebody? But I submit to you that regardless of 

what your verdict was, and I don't know what you 

felt about that, but I submit to you that the 

evidence just proves -- those phone records that 

are indisputable just prove that Jim Pavatt was not 

in that attic and was not in that closet. And 

there's been absolutely no evidence, no evidence 

whatsoever that he intended to do anything to 

Jeff Gigstad. It's pure speculation on the part of 

the prosecutors. So based on all that, again, I 

would urge you and submit to you that the State has 

failed to prove that Mr. Pavatt represents any kind 

of continuing threat to society in the future 

whatsoever. 

Finally, the third aggravating circumstance is 

that this crime was committed for remuneration. 

Somebody was going to make money off of it. And, 

of course, you've already been instructed that the 
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actions of the principal apply to all principals in 

the case. I would submit to you that there has 

still been no evidence presented that Jim Pavatt 

was going to get a dime from Brenda Andrew. And 

even if you listen to Counsel's argument and 

Counsel's theory, Suk Hui Pavatt said well he'd do 

anything for love. And I guess the State's 

position is that he killed Rob Andrew, because as 

Counsel said he loved Brenda Andrew, he loved being 

a family man and he wanted his wife and wanted his 

kids. But that's not what this aggravator goes to. 

This aggravator goes to remuneration. 

And while it's true that Brenda Andrew may 

have wanted the money, probably did want the money, 

and while it's true that the acts of one principal 

apply to another, as a mitigating circumstance 

remember you can consider anything you want in this 

case. And I would urge you to seriously consider 

who was going to benefit financially from this. 

Who was assured to benefit financially from this? 

And I suggest to you it was not James Pavatt. 

With respect, again, to the mitigating 

circumstances there are three that are set out in 

the instruction. You're not limited to the three. 

The defendant did not have any significant history 
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of prior criminal activity other than what the 

State has set out which is again all associated 

with this crime. There is no evidence that he had 

ever committed any crimes at any time in the past, 

much less any violent crimes. There's been no 

evidence presented with respect to that whatsoever. 

Is he likely to be rehabilitated? Well, 

Ms. Smith says, how can anybody ever be 

rehabilitated if they have been convicted of 

murder? But I suggest to you that this Instruction 

No. 10 and this mitigator, the defendant is likely 

to be rehabilitated, is only given in murder cases. 

So obviously, our legislature when they passed this 

envisioned circumstances where somebody could be 

found guilty of first degree murder and be 

successfully rehabilitated and that's one of the 

mitigators that you're told you can consider. If 

it wasn't a possible mitigator in a first degree 

murder case it wouldn't be part of the law in a 

first degree murder case. 

Ms. Smith says there is no evidence that he 

could be rehabilitated. There is also no evidence 

that he could not. And if you will review the jury 

instructions closer, remember that the aggravators 

have to be proven beyond a reasonable doubt. The 
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mitigators do not. The aggravators must be decided 

upon by all of you unanimously. The mitigation 

does not have to be unanimous. 

The final factor is the defendant's age. 

We've discussed that previously and why that is a 

mitigating factor. And in case you're looking for 

it Instruction No. 11 is the instruction that says 

even if you find that the aggravating circumstances 

outweigh the mitigating circumstances you can still 

impose a sentence of imprisonment for life without 

the possibility of parole or imprisonment for life 

without the possibility of parole. So either one 

of those life sentences can be considered by you 

even if you believe that the aggravators exist, one 

or more. Even if you believe they outweigh any 

mitigating factors you still have the option of 

returning a sentence of something less than the 

death penalty. 

Now I want to say a little bit about the 

victim impact statements and about Instruction 

No. 13 which covers those. There is no doubt that 

everyone in this courtroom was moved by the 

statements of the Andrew family. I was. I know 

you all were because I could see you were. I think 

everybody in the courtroom was. And I, as I'm sure 
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you do, have the utmost sympathy for them. What I 

will ask you to do is to look at the instruction 

and follow the law with how you should treat those 

victim impact statements. And one of the parts of 

the instruction says your consideration must be 

limited to a moral inquiry into the culpability of 

the defendant not an emotional response to the 

evidence. 

And believe me, I know that's hard to do. How 

do you not have an emotional response to the 

evidence? But the instruction says that the victim 

impact statements are given for limited purposes. 

It makes it clear and says it, in fact, word for 

word "proof of an adverse impact on the victim's 

family is not proof of an aggravating 

circumstance." 

So is it hard to separate out your emotions 

and follow the law? You bet. You bet. I know 

that as much as anybody. Yeah, it's hard. But I'm 

going to ask you to do it because you told us all 

that you could follow the law even if you didn't 

agree with it. Remember when we asked all of you 

that? That's what I'm asking you to do with 

respect to this victim impact statement and with 

respect to this instruction, is to follow the law. 
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Finally, Instruction No. 14 tells you 

essentially that all the other instructions in the 

case still apply. The only difference is that in 

this part of the trial you may consider sympathy or 

sentiment for the defendant in deciding whether to 

impose the death penalty. 

And Ms. Smith says in her closing argument, 

was an argument that I've heard before and it's an 

argument that a lot of prosecutors make. Well, did 

this defendant have any sympathy for the victim? 

And I submit to you that in every single first 

degree murder case that's ever filed there's hardly 

ever, if ever, any sympathy by the killer for the 

victim because if there were it wouldn't be a first 

degree murder case. If there were the crime 

wouldn't have happened. 

And we talk about justice and Counsel tells 

you, you need to do justice for everybody, and 

nobody can argue with that. The hard part is 

there's not an instruction in here that tells you 

what justice is, that tells you what that means. 

And I've been practicing law since 1987 and that's 

what I'm supposed to do every day is to help 

justice be administered. I don't know what it 

means. Because what's justice for one may not be 
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justice for the other. What's right for one may be 

wrong for the other. 

There are two sides, I'd submit to you, in 

every case that comes in this courtroom, not just 

murder cases but in every case. There are very few 

cases where somebody is simply pure evil. They do 

exist. Those cases exist. Sure they do. Like we 

were talking about earlier those are the kind of 

cases that you wind up seeing on some magazine show 

on TV. 

If you can listen to all of the family members 

of Jim Pavatt and say well I've heard all of that 

and I still don't think there's an ounce of good in 

him, then fine. So be it. If you can sit there 

and listen to that testimony and say I don't care. 

Water off a duck's back. I don't care what they 

say, I still want to give him the death penalty 

because I think that's the only thing that will 

bring justice in this case, so be it. 

And if you already feel that way, really, if 

any of you feel that way there's nothing much I'm 

going to say up here that's going to change your 

mind. But I suggest to you there's justice beyond 

simply killing the offender in the name of the 

State of Oklahoma. 
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I'd suggest to you that there is a justice 

that raises us to a higher level than the 

circumstances between a killer and his victim. 

There is a justice that shows mercy. There is a 

justice that shows compassion, if you will, and 

there is a justice that shows that we're better 

than those that we're often called to judge. 

So what I'm asking you is to give that justice 

in the form of mercy and compassion and to not 

return a death penalty but rather to sentence my 

client to either life without parole or life with 

the possibility of parole. Thank you. 

THE COURT: Thank you, Mr. Arnett. Ms. Smith. 

MS. SMITH: Thank you, Judge. Ladies and 

gentlemen of the jury, Mr. Arnett has asked you to 

consider any other mitigating circumstances that 

you can find, that you can think of, and I submit 

to you that there are no extenuating circumstances 

which mitigate the murder of Rob Andrew. Nothing 

that you have heard reduces his degree of moral 

culpability or blame for what he did to Rob Andrew. 

When you're discussing that remember to go 

back to the Judge's instruction. You may think of 

some things that you thought of that the defendant 

didn't think of to put in his instruction more than 
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those three things, but if you should come to some 

conclusion that you think there might be another 

mitigating circumstance, go back and read the law 

and whatever that mitigator is that you might 

believe, ask yourselves that two prong question 

that you are required by law to do. 

Number one, does that mitigator exist and 

number two if it does exist does it extenuate or 

reduce his degree of moral culpability or blame. 

That's the test. 

Mr. Arnett says to you the State of Oklahoma 

has not proven its case that Rob Andrew suffered 

serious, physical abuse. Is this (Display Photo) 

serious, physical abuse? Is this (Display Photo) 

serious, physical abuse? Is this (Display Photo) 

serious, physical abuse? Remember, this is the 

second shot. What's going on in between the time 

that Rob Andrew was executed by that second shot? 

Mr. Arnett wants you to believe that he wasn't 

conscious, that he didn't know what was going on. 

Well, I submit to you, can't be true. He was 

conscious enough to grab a trash sack full of soda 

pop cans and was still hanging on to it when he got 

executed. 

Mr. Arnett says well we shouldn't believe 
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anything that Brenda Andrew says because she's a 

liar. Well, she's not the only one. Remember what 

the Medical Examiner told you when you consider 

heinous, atrocious or cruel. Not only do you have 

the photographs and the 911 tape but the Medical 

Examiner told you there was some amount of time 

following the shots before the loss of 

consciousness and death. During that time 

Robert Andrew experienced pain. 

The loss of consciousness was not 

instantaneous after the first shot. I submit to 

you that there was suffering between the first two 

shots when the perpetrator reloaded the shotgun, 

advanced on Rob Andrew and executed him. I submit 

to you the State has proved beyond any doubt that 

this murder was heinous, atrocious or cruel. 

Mr. Arnett tells you that not all homicides 

are heinous, atrocious or cruel. We agree with 

that, but this one is. 

Mr. Arnett says that there is no evidence that 

Mr. Pavatt enjoyed the suffering of Rob Andrew but 

when you read the instructions we don't have to 

prove all of the things. They're disjointed by 

or's. We only have to prove heinous, atrocious or 

cruel. And the Court defines to you what those 
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are. We don't have to prove all of those. Even 

so, I submit to you that there has been absolutely 

no evidence. This case has been void of any 

remorse on the part of this defendant for what he 

did. None whatsoever. 

Mr. Arnett wants you to give this defendant 

some points for not being a continuing threat to 

society because he was not arrested prior to the 

murder of Rob Andrew when he cut the brake lines. 

You remember the testimony of Barry Niles the 

police officer who was investigating the case? One 

day before Rob Andrew was murdered they were 

closing in. They had interviewed Rob Andrew and 

were getting ready to complete their investigation 

on November the 19th, one day before Rob Andrew 

was murdered. Mr. Andrew, sorry, Mr. Pavatt just 

beat him to the punch. They didn't get a chance to 

arrest him. You shouldn't give him any points for 

that. 

Mr. Arnett says well Janna took the threat 

from Mr. Pavatt seriously at the time it was made 

but later on she changed her mind. Consider the 

scenario of how that threat came about. This 

defendant and Brenda Andrew had been gone to Mexico 

for two months. They were desperate. They were 
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calling every day, some 50 times during the time 

period trying get the money. We're desperate. We 

need money. 

And Mr. Pavatt says to Janna if you don't send 

me that money I'm going to kill you and I'm going 

to kill Hope and I'm going to kill your mother. 

And then Brenda Andrew gets on the phone and says 

yeah, you little bitch, send me the money. Now, do 

you think that he was serious or he was just 

kidding around with her when he said I'm going to 

do that? It's not like Janna tried to tell you 

later on oh, you know, my dad, he just tells me 

that all the time. I'm just going to kill you. 

Use your common sense. Consider the scenario when 

that threat happened. They were desperate for 

money. They needed money. It was a serious 

threat. 

Gigstad's house. Why did the defendant break 

open the gun and hide in the closet? How did the 

closet door get closed when Jeff Gigstad was in 

there and why was it opened when Dean Gigstad came 

home? Remember there was only one shotgun shell at 

the Andrew's house on top of that van and there 

were two shots fired. Rob Andrew was shot twice 

with that shotgun. 
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The other shell was found at the Gigstad's and 

it positively was fired from the same gun as the 

one that was left on the van at 6112 Shaftsbury. 

Why did the defendant break open the gun and eject 

the shell? It was only one reason. He needed to 

reload. And I submit to you, circumstantially, if 

Jeff Gigstad had opened that door we would be here 

on two murders instead of one. 

Mr. Arnett says we didn't prove remuneration 

because the defendant wasn't going to get the 

money. Well, I think we've been over that 

thoroughly. I think we've proven beyond any doubt 

that this defendant wanted Rob's wife, he wanted 

Rob's money and he wanted Rob's children. And you 

listen to the tapes and you read the Prudential 

letter and then you ask yourselves if he wasn't 

going to benefit from that why was he so bent on 

getting that money for Brenda Andrew. 

Remember, when you read those instructions 

remember your instruction from the first part of 

the trial. If they're acting conjointly they're 

equally guilty. If Brenda Andrew was going to get 

the money, if she was going to do this murder for 

remuneration and he helped her, he's just as 

guilty. So we've proven that circumstance, 
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aggravating circumstance beyond a reasonable doubt. 

Mr. Arnett said everyone in this courtroom was 

obviously moved by the statements of the Andrew's 

family when they took the stand and told you what 

impact the death of Rob Andrew has had on their 

family. I disagree. Everyone in this courtroom 

teared up or out and out cried except for one 

person, that one right over there. I watched him. 

Didn't affect him at all, that's because he's 

different. 

Mr. Arnett says that no defendants give 

sympathy to their victims and therefore you 

shouldn't consider that against Mr. Pavatt because 

he didn't give sympathy to Rob Andrew. Well, we're 

not here to consider what happened in other cases. 

We're here to consider what happened in this case 

and I submit to you that the fact that Mr. Pavatt 

did not give any sympathy to Rob Andrew is for you 

to consider. 

Mr. Pavatt tells you that justice raises us to 

a higher level. That's what we're here for is 

justice. This is the highest level. This is as 

far as it goes right here. He said that justice 

requires compassion and mercy and I submit to you 

that he's exactly right. But who is it that you're 
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going to show compassion and mercy for? Which one 

of these people involved in this crime, Rob Andrew, 

Brenda Andrew, James Pavatt, who deserves the 

compassion and mercy? I ask you for the same 

justice that Mr. Arnett has asked you for. 

As I stand here before you this is the last 

opportunity that I'll have to address you as a 

jury. And on behalf of the citizens of Oklahoma 

County, as a representative of the people of 

Oklahoma County and Mr. Wesley Lane, the District 

Attorney of Oklahoma County, I want to thank you 

for the sacrifices that you had to make since this 

case has dragged on. We know that we have taken 

much of your time out of your lives and that it has 

created a hardship for many of you and we're sorry 

for that. 

In spite of the hardships you've been here 

every day and you've given this trial the attention 

that it deserves in spite of the interruption and 

delays that are necessarily inherent in a capital 

murder case. And equally important we realize the 

psychological impact that this kind of a trial has 

had on all of us, on each of you. 

The Judge in this case, Judge Bragg, defense 

lawyers and the prosecutors, we regularly come into 
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court and we engage in this kind of trial and we 

are somewhat accustomed to the emotional impact of 

the testimony and the exhibits, although not 

altogether. On the other hand, for many of you 

this is your first exposure to violence and the 

impact that it's had on families and on 

individuals. And there's no way that we can 

prepare you in advance for what you have heard and 

what you have seen. We tried to tell you a little 

bit in voir dire examination about what you were 

going to be exposed to but it's impossible to 

prepare you in advance for what you've seen in this 

courtroom. 

We just call you in from your everyday lives 

and we seat you in the jury box and we present the 

evidence to you. And it's clear that this case has 

been stressful for everyone involved and maybe 

that's the way it should be, because as you know 

Rob Andrew was violently murdered. He was executed 

as he lay on the garage floor of his own home with 

his children, whom he loved dearly, pinned up in a 

bedroom just a few feet away from where he took his 

final breath. 

James Pavatt and Brenda Andrew watched 

Rob Andrew take that final breath, or at least 
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Brenda Andrew did. Both of them were seen the next 

day giggling and touching each other over what 

Rosita Ingerson described as a little bit too 

friendly. That was about 24 hours or less after 

they had murdered Rob Andrew. 

James Pavatt was not remorseful on the day 

that he murdered Rob Andrew. He was not remorseful 

on the day after he murdered Rob Andrew. He was 

not remorseful when he was having a good time on 

the beach in Mexico and he wasn't remorseful or 

sorry about Rob Andrew's death or what he had done 

when he was riding in a sheriff's car on his way 

back to Oklahoma City, when Beverly Matthews told 

you that Brenda Andrew and he were whispering and 

laughing in the back seat an9 they had to separate 

them, and he's not remorseful now. 

Takes a special kind of person to look at 

another human being lying, suffering and dying on 

the floor, defenseless and then reloading a 

shotgun, aiming and executing that person from 

3 inches away. That special kind of a person 

deserves that special punishment that's reserved 

for people just like James Pavatt and 

Brenda Andrew. And that appropriate punishment, 

the one reserved for special people is death. 
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Rob Andrew didn't deserve to die. 

James Pavatt does. Friday, September First of 

all, as I was sitting here just a few minutes 

before you all came in I was looking over the 

instructions and contemplating what I might say to 

you and I heard from this table sitting here a 

birthday celebration. I don't know if it was you 

or someone else out in the foyer there, but I heard 

someone singing happy birthday and it made me think 

Friday, September the 19th, Rob Andrew would have 

been 41 years old. Three days from now if he had 

lived it would have been his 41st birthday. 

There won't be any celebrating on September 19th 

this year or any other year at the Andrew's 

household because James Pavatt robbed Rob Andrew of 

his birthdays when he took Rob's life. He also 

Robbed the Andrew family of their precious son, 

brother, and Tricity and Parker's father. 

Rob Andrew will never be 41. He's been robbed 

of his life and he is now only a memory to his 

mother and his dad and his brothers and his 

children, children that he loved so much. 

Why should an innocent and a decent and a good 

man be dead and the person responsible for his 

death live on? I submit to you, he shouldn't live 
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on. He should suffer the same punishment that he's 

earned. 

Due to the seriousness and the senselessness 

of this crime the State of Oklahoma is asking you 

to return a verdict of death for this defendant. 

In entering into your deliberations the State 

respectfully suggest that there is a logical 

procedure for you to follow. You cannot render a 

death verdict unless you unanimously find the 

existence of one or more aggravating circumstances 

and further that those aggravating circumstances 

outweigh any mitigating circumstances. We've 

already gone through that procedure. 

First, consider the aggravating circumstances 

and determine whether or not they exist. And I 

submit to you that there is no question, no doubt 

that each of those aggravating circumstances exist 

beyond a reasonable doubt. Check off the boxes as 

I've indicated to you before, that you have found 

those aggravating circumstances. 

Next, go and consider the mitigating 

circumstances that are listed in the instructions 

and go through the procedure and weigh those, if 

you find them. As the Judge has told you, it's up 

to you to decide if these circumstances exist and 
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if they do exist whether they are outweighed, 

whether they are mitigating in nature. 

How do you mitigate a crime like this one? 

How do you make it any less serious, any less 

important, any less heinous than it is? How do you 

make this defendant's involvement in this murder 

any more palatable? There isn't any way, I submit 

to you. And if you find the aggravating 

circumstances outweigh these mitigating 

circumstances then it's a proper case for the death 

penalty under the law. 

In this case, during the voir dire, you told 

us that you believed that there was a proper case 

in society for the death penalty. We asked each of 

you that individually. You said that you could 

vote for the death penalty if it was a proper case 

and you've also told us, each one of you 

individually, that people should be held 

accountable for their acts and be responsible for 

their actions. 

And we know as representatives of the State of 

Oklahoma that what we ask you to do is difficult 

and it would be easier for you just to give this 

defendant a sentence of life without parole and not 

have to address the issue of the death penalty, and 
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I know you won't do that. The State submits to 

you, ladies and gentlemen, that such an action on 

your part might be the easier way out but it 

wouldn't be proper and it wouldn't be justice in 

this case. 

And we're not asking you to do the easy thing. 

We're not asking you to do the hard thing. We're 

asking you to do the right thing. And I submit to 

you the right thing in this case under the law and 

the evidence is a sentence of death. 

The defendant obviously has a nice family. 

You've seen them on the witness stand and 

unfortunately every murderer has a family and as 

often as not they're usually nice people. But that 

should not deter you from doing justice in this 

case. Because you see, the defendant's families 

are victims, too. But who are they victims of? 

They are victims of the same person as Rob Andrew 

and his family. They are victims of their own son, 

James Pavatt. 

There's been a lot of tears shed in this 

courtroom during the trial but you need to remember 

every one of those tears, all of them have been 

shed, have been caused by one person, James Pavatt. 

You need to remember something else when you're 
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considering the evidence in this case. The victim 

of this tragedy had no choice. No one asked him if 

he wanted to be included in this crime or involved 

in this crime. But this defendant did have a 

choice. Some point in his life he decided to 

become a murderer and he made a conscious decision 

to murder Rob Andrew. 

You, the jury, Judge, lawyers and the police, 

we're all here because it's our duty to be here. 

Some of you it's been a hardship but you've 

remained here. You've remained vigilant, diligent 

because it was your duty to do so. Every one of 

you told us on voir dire you felt like it was your 

civic duty and you were willing to forego the 

hardships to be here as a citizen and do your duty. 

But this defendant is here, he's here as a 

volunteer. He set up this whole drama. He set 

this whole drama in motion by committing a crime so 

vile and senseless that the death penalty is the 

only appropriate punishment. 

Maybe at some time in his life, like you've 

heard his family testify to you, he was a law 

abiding citizen. Unfortunately, that time has long 

passed and we have to deal with what he is today, a 

man who can kill, who can execute an innocent 
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victim without mercy and without remorse. Submit 

to you James Pavatt needs to be on death row where 

he can't hurt anyone else. 

The police have investigated this crime, 

District Attorney's office has prosecuted it. The 

Judge has provided you with the applicable law that 

you are to consider in making your decision. But 

you as the jury you're the only ones who can see 

that justice is done. 

There used to be a good Christian man named 

Rob Andrew who had beautiful children, Parker and 

Tricity. You see their pictures as you go through 

the evidence. Rob Andrew worked hard all 

throughout his life and he made a good life for his 

family. His life was snuffed out by James Pavatt 

and Brenda Andrew in such a horrible way. He was 

ambushed, shot, and then executed as he lay 

defenseless. The last faces he saw before he took 

his last breath were that of the woman he loved and 

the man who loved her. 

When Rob Andrew lay dying on that garage 

floor, James Pavatt and Brenda Andrew looking at 

the sight that you see in those pictures, what do 

you believe his last words were? What do you 

believe he was trying to say when he was laying 

DISTRICT COURT OF OKLAHOMA - OFFICIAL TRANSCRIPT 

3790 

APPENDIX E 392a



Transcript 2003 Vol XV_3791 of 3800

• 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

• 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• 

there on the floor looking up at Brenda Andrew's 

face? He was probably trying to say I love you, 

Brenda, because that's the kind of man he was. 

I want you to read when you go back there, 

when you're considering your decision I want you to 

take out that exhibit, I believe it's entitled 

Marriage Beautiful. It's a document that was 

printed off of Rob Andrew's computer. It was what 

he considered to be a beautiful marriage and he 

loved Brenda Andrew even though she treated him so 

mean and so hateful, so badly. But you read from 

that Marriage Beautiful document and that will tell 

you the kind of man that Rob Andrew was. That's 

the kind of life that Pavatt snuffed out. 

Rob Andrew didn't deserve to die. 

James Pavatt does. James Pavatt chose to murder 

and he must suffer the consequences for his 

actions. Justice needs to be done and it needs to 

be justice for everyone. There needs to be justice 

for this defendant, for the victims, and there are 

many, the victim's family and for society. 

On behalf of the people of the State of 

Oklahoma we ask you to go into the jury room. We 

ask you to discuss the evidence. We ask you to cry 

if you need to. But when you come back into this 
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courtroom once again we ask you to bring justice 

with you. We ask you to come in here and give 

James Pavatt the justice that he deserves and 

that's the death sentence. Thank you very much. 

THE COURT: Thank you, Ms. Smith. 

MS. SM7TH: Thank you, Judge. 

THE COURT: Ladies and gentlemen of the jury, 

once again you are now to retire and deliberate 

until a decision is reached as to punishment. 

You've been read the instructions of this court as 

to the law in this case and you will take 

additional written instructions and forms of 

verdict with you into the jury room so that you 

will have all of them. 

During the course of your deliberations you 

are to stay together until a decision is reached as 

to punishment or this court decides to discharge 

you. Once again you will be in the custody of the 

bailiff. Fellow jurors excepted you are to 

communicate with no one and are to permit no one to 

communicate with you as to the punishment in this 

case. 

If you need to communicate with the Court 

write out your communication on a piece of paper 

and give it to the bailiff. The bailiff will give 
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here. That blood had to come in at high v~locity 
. . . 

and turn to here. Here is why she had· the gun. 

Ms. Andrew ];s right~handed~ 16..:..gauge shotgun, 

that's a long gun. A· right.:..handed person.· shooting 

a 16-gauge shotgun is not standing like that·~ A 

right-handed person with a 16-gauge shotgun stands 

like this (Indicating) . .. Ms. Andrew 

MR. MCCRACKEN: Your Honor, I'm going to 

object. Those are facts outside the evidence. 

More speculation, Your Honor. 

MR. GIEGER: It's argument, Your Honor. 

THE COURT: Well, you see, he can comment on 

what he thinks occurred just like you could. And 

you can object if you want to but it's going·tobe 

overruled. 

MR. GIEGER: She's standing here. You can see 

why I didn't put those gloves on now~ can't ya? 

Jt's all over my pants. As you can see the shots 

narrow in distance. It's from Mr. Andrew's left to 

right and she's right here and she shoots .him. 

Number five is spatter and it comes in a straight 

line, back spatter right onto these pants. And the· 

evidence in this case tells you who pulled the 

trigger. First one, maybe Mr. McCracken is right~ 

Maybe I'm speculating. But the physical evidence 
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She's got to be right here and her arm has got to 

be at her side. 

MR. MISKOVSKY, III: Judge; now that i~ a 

mischaracterization of the evidence. Clear from 

the testimony that was represented by .Mr. Gardner· 

that's not the case, so I objectto that. Because 

he is now assuming facts not in evidence that has 

to be the case, and there was testimony to the 

exact opposite. 

MR. GIEGER: Continue? 

THE COURT: Yeah. 

MR. GIEGER: Thank you. Mr. Gardner drew the 

picture. Mr. Gardner put this into evidence. He 

says her arm is at her side. Am I speculating? 

Her arm could have been out here, could have been 

on that path, could have been a little farther'if 

she moved it this way. But it's got to be within 

this line. 

Folks, Mr. Andrewwas shot for the first time 

with this bag in his hand and he falls to the 

ground, excuse me, he's on the ground and he turns 

just like Mr. Gardner said. He either goes down 

like this, like Mr. Bevel thought or he goes back 

like this, like Mr. Gardner thought, and 

Brenda Andrew because of the spatter on her left 
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leg shoots him the second time. It is high 

velocity, small; smaller than 3 millimeters 

spatter. That's what it is. And it did not do a 

U-turn. 

Then she steps around him so Mr. Pavatt can 

shoot her. And let me show you why that happen~d. 

Because if you look at these crime scene photos, 

let's go back to this ope. Now she says that she's 

over here and she's running for.the door in fear of 

her life because the first shot has already come, 

according to her, and the secbnd, third shot are 

almost instantaneous and she is running for the 

door. 

Look right here. What do you see? What do 

you see? You see his foot and a whole bunch of 

cans and hoes and bottles. And is there a one of 

'em that's knocked over like someone would do in a 

panic running for the door? Nope. But look at the 

other side. Look up here. What do you see? You 

see a suitcase that clearly has been knocked over. 

You see a step stool that • s lying on top of. ·the 

suitcase. You·see some other debris that's been 

kicked around. 

She didn't come this way, folks. She went 

that way and that's what the evidence shows. And 
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loved her. 

And the same woman who after17 years called 

himup_and accused_him on a tape of having a slut 

puppy, which there is no evidence of, ·and accuse 

him on a tape blatantly of how he can't be a man of 

God and she can't be a woman of God because she's 

sleeping with .a married man and.even if you're 

single that's adultery, what a slut puppy she must 

be, and have no twinge of conscience? When she has 

had sex on him over and over and over and at the 

time of the phone calls is still keeping a 

boyfriend on the side. 

Rob told his best friend Ronnie Stumpi think­

she's finally found someone that's going to help 

her kill me. This case is very unusual because 

very seldom do you ··have so many statements from the 

victim talking to the jury two and a half years 

after his death. 

The same kind of woman who can coldly accuse 

her husband of having an affair and in a righteous, 

indignant fashion use profane language and accuse 

him of being the adultereris the same woman that 

could murder him in cold blood. 

The evidence that I have outlined for you is 

that as he is on the floor realizing what is 
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happening to him and realizing that all the people 

are right, he turns to look at her one last time. 

MR. MCCRACKEN: Objection, Your Honor. 

Assuming facts not in evidence. Outside the 

evidence. Speculation again. 

THE COURT: Sort of like what you did. Move 

on. 

MR. GIEGER: And thi's time, cause the blood 

spatter shows you, he saw her face over the barrel 

of a shotgun. Mr. McCracken is right. The State 

of Oklahoma wants you to convict this woman and 

make it so that she never, ever is free again. 

Punishment is not before you at this point but · 

guilt is. Convict her and then I'll tell you what 

the State of Oklahoma wants you to do for 

punishment and I'll tell you what this case 

deserves. Thank you so much for your attention. 

THE COURT: Thank you, Mr. Gieger. Ladies and 

gentlemen of the jury, you are·now to retire and 

deliberate until a verdict is reached. You have 

been read the instructions of this court as to the 

law in this case and you may take the written 

instructions and :forin of verdict with you into the 

jury room. You are to mark only the appropriate 

space on the verdict forms. 
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STATE OF OKLAHOMA OKLAHOMA COUNTY. OKLA. 

MAR - 7 2005. 
PATRIC\A PHt:oLE'i. (;uuriT CLERK 

By 
OepLJLY THE STATE OF OKLAHOMA, } 

} 
Plaintiff, ) 

} 
vs. 

BRENDA EVERS ANDREW, 

) 
} 
} 
} 

CASE NO. CF~Ol-6189 

VOLUME XJ:X of XX 
JURY 'l'RJ:AL 

Reported by: 

Defendant. } 

* * * * * * 
TRANSCRIPT OF CONTINUATION OF 

JURY TRIAL PROCEEDINGS 

HAD ON THE 14TH DAY 

OF JULY, 2004, BEFORE 

THE HONORABLE SUSAN W. BRAGG 

* * * * * * 

(SECOND STAGE) 

Tara Nixon, RPR, CRR 
321 Park Avenue · 
Oklahoma County Courthouse 
Oklahoma City, Oklahoma 
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A P P E A R A N C E S 

ON BEHALF OF THE PLAINTIFF: 

MS . FERN SMITH 
MR. GAYLAND GIEGER 
Assistant District Attorneys 
320 Robert S. Kerr 
Suite 505 
Oklahoma City, Oklahoma 73102 

ON BEHALF OF THE DEFENDANT: 

MR. GREG MCCRACKEN 
MR. GEORGE MISKOVSKY, III 
Attorneys at Law 
210 Park Avenue 
Suite 2700 
Oklahoma City, Oklahoma 73102 

MRS. ANDREA D. MILLER 
Attorney at Law 
228 Robert S. Kerr Avenue 
Suite 550 
Oklahoma City, Oklahoma 73102 

ALSO PRESENT 

ON BEHALF OF WITNESS BRANDY WARDEN: 

MRS. TRACI ROHN 
Assistant Public Defender 
320 Robert S. Kerr 
Suite 611 
Oklahoma City, Oklahoma 73102 
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• 
overjoyed about it. Both of them seen the next day 

at Baptist Hospital giggling and touching each 

other that was a little too friendly. 

Brenda Andrew was not remorseful on the day 

that Robert Andrew was murdered and she was not 

remorseful on the day after he was murdered and 

she's not remorseful now. She wasn't remorseful 

when she was laying on the beach in Mexico having a 

good time. 

And it takes a special kind of a person to 

look at another human being lying suffering and 

dying on the floor defenseless and then reloading a 

shotgun, aiming it, and executing that person from 

less than 3 feet away. And that special person 

deserves that special punishment that's reserved 

for people just like her and James Pavatt and 

that's death. Rob Andrew didn't deserve to die, 
' 

Brenda Andrew does. 

Friday, September the 19th will be 

Rob Andrew's 41st birthday. There won't be any 

celebrating on September the 19th this year or 

any other year at the Andrew household. 

Brenda Andrew robbed Rob Andrew of his birthdays 

when she took his life and she robbed the Andrew 

family of their precious son, brother and father. 
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I submit to you, you as people who are 

different from her if you ran over a complete 

stranger on your way home tonight and accidentally 

killed that person you would be devastated, even 

though it was a complete accident and you had no 

control over it. You would be devastated. But.you 

are looking at a woman sitting right over here who 

can intentionally pull the trigger and watch the 

father of her children suffer and die without 

remorse. And what does that tell you about her? 

She's different. She's a cold-blood~d, heartless 

killer. She's different and she deserves that 

different kind of punishment that's reserved for 

people exactly like her. 

And yes, Mr. McCracken told you, we don't seek 

the death penalty in every case. We save it for 

those special cases just like this one. 

Mercy? Brenda Andrew, I submit to you, should 

be shown the same mercy that she showed Rob Andrew 

on November 20th of 2001. She should be extended 

the same sympathy that she showed to Rob Andrew. 

Justice needs to be done in this case. Nobody can 

do it but you and it should be justice for 

everyone. It should be justice for this defendant. 

It should be justice for Rob Andrew. It should be 
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