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Before
DIANE S. SYKES, Circuit Judge

CANDACE JACKSON-AKIWUMLI, Circuit Judge

No. 25-3052

JORGE L. LEAL, _ Appeal from the United States District
Petitioner-Appellant, Court for the Southern District of
Illinois.

No. 24-cv-2254-JPG
UNITED STATES OF AMERICA,
Respondent-Appellee. J. Phil Gilbert,
Judge.

ORDER

Jorge Leal has filed a notice of appeal from the denial of his motion under
28 U.S.C. § 2255 and an application for a certificate of appealability. This court has
reviewed the final order of the district court and the record on appeal. We find no
substantial showing of the denial of a constitutional right. See 28 U.S.C. § 2253(c)(2).

Accordingly, the request for a certificate of appealability is DENIED. Leal’s
motion for appointment of counsel is DENIED.
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Ynitedr States Court of Appeals

for the Seventh Circuit
Chicago, Illinois 60604

August 17, 2026
Before
DIANE S. SYKES, Circuit Judge

CANDACE JACKSON-AKIWUMI, Circuit Judge

No. 25-3052

JORGE L. LEAL, Appeal from the
Petitioner-Appellant, United States District Court for the
Southern District of Illinois.

No. 24-cv-2254
UNITED STATES OF AMERICA,
Respondent-Appellee. J. Phil Gilbert,
Judge.

ORDER

On consideration of the petition for rehearing and for rehearing en banc, no
judge in active service requested a vote on the petition for rehearing en banc, and both
judges on the original panel voted to deny rehearing. It is therefore ordered that the
petition for rehearing and for rehearing en banc is DENIED.
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

JORGE LUIS LEAL,
Petitioner,
V- Civil No. 24-¢v-2254-JPG

UNITED STATES OF AMERICA, Criminal No. 19-cr-40069-JPG

Respondent.

MEMORANDUM AND ORDER

This matter comes before the Court on petitioner Jorge Luis Leal’s motion to vacate, set

aside or correct his sentence pursuant to 28 U.S.C. § 2255 (Doc. 1). The Governiment has
responded to the motion (Doc. 5), and Leal has replied to that response (Docs. 6 & 7).
I Background

In August 2019, the petitioner was indicted on one count of attempted enticement of a
minor to engage in unlawful sexual activity in violation of 18 U.S.C. § 2422(b) (No. 19-cr-
40069-JPG, Doc. 16). The case grew out of communications on Grindr, a cellphone application
known to be used by men looking to have sex with other men, between Leal and undercover FBI
investigator Special Agent Michael Carter posing as a 15-year old boy named “Corey.” Leal
and “Corey” agreed meet at “Corey’s” house, and Leal was arrested after he approached the
house where Special Agent Carter indicated “Corey” lived. In a post-arrest interview, Leal
made incriminating statements.

The case was tried to a jury in November 2021 where Leal asserted a defense of
entrapment. At Leal’s request, the Court instructed the jury using the William J. Bauer Pattern
Criminal Jury Instructions of the Seventh Circuit (2020) (“Pattern Instruction”) 6.04 and 6.05
(modified) regarding entrapment (Defendant’s Instructions 1 and 2). [t also gave Pattern

Instruction 3.19 regarding the Government’s use of undercover and deceptive investigative
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techniques (Government’s Instruction 4). It did not give any instruction requiring the jury to
unanimously agree on (1) the substantial step taken toward the enticement or (2) which of the
two entrapment elements the Governinent proved. Nor did it give a limiting instruction on
using character evidence only for the purpose of determining whether Leal was predisposed to
commit the crime.  These and other facts underlying Leal’s § 2255 will be discussed in more
detail as necessary below.

The jury found the petitioner guilty (No. 19-cr-40069-JPG, Doc. 107). In May 2022, the
Court sentenced the petitioner to serve 120 months in prison, the statutory mandatory minimum
sentence (No. 19-cr-40069-JPG, Doc. 133).

The petitioner appealed his conviction. The Court of Appeals held that, by failing to
object, Leal had waived the issue of whether Pattern Instruction 3.19 should have been reworded
in light of the Court’s also giving Pattern Instructions 6.04 and 6.05 as suggested in the Pattern
Instruction Committee Comments. See United States v. Leal, 72 F.4th 262, 266-67 (7th Cir.
2023). It also rejected Leal’s argument that there was insufficient evidence to defeat his
entrapment defense. Id. at 267-68. The Court of Appeals affirmed the conviction on June 29,
2023. It also denied a petition for rehearing and rehearing en banc on August 2, 2023, and
issued the mandate on August 10, 2023 (No. 19-¢r-40069-JPG, Docs. 158 & 159). The
petitioner did not seek a writ of certiorari from the United States Supreme Court.

i § 2255 Motion

In his timely § 2255 motion, filed September 30, 2024, the petitioner raises the following

claims;

Ground 1: Counsel was constitutionally ineffective in violation of the petitioner’s Sixth
Amendment rights for failing to seek a sufficient instruction to the jury regarding

2
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the meaning of “induce” in the statute of conviction;

Ground 2: (a) The Government committed prosecutorial misconduct in violation of the
petitioner’s Fifth Amendment due process rights when it offered the instruction
regarding Government investigative techniques; (b) Counsel was constitutionalily
ineffective in violation of the petitioner’s Sixth Amendment rights by failing to
object to that instruction, especially because the petitioner was asserting the
defense of entrapment;

(a) The Government committed prosecutorial misconduct in violation of the
petitioner’s Fifth Amendment due process rights when, in closing arguments, it
improperly used the petitioner’s sociocconomic status and a personal opinion of
the his character to inflame the jury’s passions against him; (b) Counsel was
constitutionally ineffective in violation of the petitioner’s Sixth Amendment
rights by failing to object to these prosecutorial errors and by failing to request a
limiting instruction to confine character evidence to the question of
predisposition;

Ground 4: Counsel was constitutionally ineffective in violation of the petitioner’s Sixth
Amendment rights by failing to object to jury instructions (a) that did not require
unanimous agreement regarding the “substantial step” toward committing the
offense and (b) that did not require unanimity regarding which of the two prongs
of the entrapment defense—inducement or predisposition—the Government
disproved; and

Ground §: (a) The Government enforced the statute of conviction in a discriminatory manner
based on sexual orientation in violation of the petitioner’s Fifth Amendment due
process rights because it targeted a website with an audience focused on adult
men seeking other adult men for sexual activity; (b) Counsel was constitutionally
ineffective in violation of the petitioner’s Sixth Amendment rights for failing to
object to this selective prosecution.

Following review pursuant to Rule 4(b) of the Rules Governing Section 2255 Proceedings for the

United States District Courts, the Court ordered briefing on all issues. Those arguments are now

before the Court.

III.  Analysis

The Court must grant a § 2255 motion when a defendant’s “sentence was imposed in

violation of the Constitution or laws of the United States.” 28 U.S.C. § 2255(a). However,
“[r]elief under § 2255 is available ‘only in extraordinary situations, such as an error of

3
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constitutional or jurisdictional magnitude or where a fundamental defect has occurred which
results in a complete miscarriage of justice.”” United States v. Coleman, 763 F.3d 706, 708 (7th
Cir. 2014) (quoting Blake v. United Siates, 723 F.3d 870, 878-79 (7th Cir. 2013)). It is proper to
deny a § 2255 motion without an evidentiary hearing if “the motion and the files and records of
the case conclusively demonstrate that the prisoner is entitied to no relief.” 28 U.S.C.

§ 2255(b); see Shipman v. United States, 925 F.3d 938, 943 (7th Cir. 2019); Sandoval v. United

States, 574 F.3d 847, 850 (7th Cir. 2009). This case can be decided without an evidentiary

hearing.

A. Ineffective Assistance of Counsel

Many of Leal’s challenges to his sentence rest on alleged instances of ineffective
assistance of counsel. The Sixth Amendment to the Constitution provides that “[ijn all criminal
prosecutions, ihe accused shall enjoy the right . . . to have the Assistance of Counsel for his
defence.” U.S. Const. amend. VI. This right to assistance of counsel encompasses the right to
effective assistance of counsel. McMann v. Richardson, 397 U.S. 759, 771, n. 14 (1970);
Watson v. Anglin, 560 F.3d 687, 650 (7th Cir. 2009).

A party claiming ineffective assistance of counsel bears the burden of showing (1) that
his counsel’s performance fell below objective standards for reaéonably effecti\fe representation
and (2) that this deficiency prejudiced the defense. Strickland v. Washington, 466 U.S. 668,
688-94 (1984); Groves v. United States, 755 F.3d 588, 591 (7th Cir. 2014).

To satisfy the first prong of the Strickland test, the petitioner must direct the Court to
specific acts or omissions of his counsel. Wyait v. United Stales, 574 F.3d 455, 458 (7th Cir.
2009). The Court must then consider whether, in light of all of the circumstances, counsel’s
performance was outside the wide range of professionally competent assistance. Id. “The

4
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question is whether an attorney’s representation amounted to incompetence under ‘prevailing
professional norms,” not whether it deviated from best practices or most common custom.”
Harrington v. Richter, 562 U.S. 86, 105 (2011). The Court’s review of counsel’s performance
must be “highly deferential[,] . . . indulg{ing] a strong presumption that counsel’s conduct falis -
within the wide range of reasonable professional assistance.” Strickland, 466 U.S. at 689.
Counsel’s performance must be evaluated keeping in mind that an attorney’s trial strategies are a
matter of professional judgment and often turn on facts not contained in the trial record.
Strickland, 466 U.S. at 689. The Court cannot become a “Monday morning quarterback.”
Harris v. Reed, 894 F.2d 871, 877 (7th Cir. 1990).

To satisfy the second prong of the Strickland test, the petitioner “must demonstrate ‘a
reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different. A reasonable probability is a probability sufficient to undermine
confidence in the outcome.”  Harrington, 562 U.S. at 104 (quoting Strickland, 466 U.S. at
694). “That requires a substantial, not just conceivable, likelihood of a different result.”
Thornell v. Jones, 602 U.S. 154, 163 (2024) (internal quotations omitted).

B. Prosecutorial Misconduct

A substantial number of Leal’s challenges rest on assertions of prosecutorial misconduct
at and prior to his trial in violation of his Fifth Amendment due process rights. Defendants have

a Fifth Amendment due process right to a fair trial. Prosecutors who commit misconduct may

violate those due process rights if their conduct “’so infected the trial with unfairness as to make

the resulting conviction a denial of due process.” Darden v. Wainwright, 477 U.S. 168, 181
(1986) (internal quotations omitted). For example, prosecutorial misconduct can occur when
the Government fails to honor a promise in a plea agreement or other pretrial promised, see

5
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Delatorre v. United States, 847 F.3d 837, 843 (7th Cir. 2017), or when the Government makes
improper statements to the jury that “poiscn[] the entire atmosphere of the trial,” Patel v. United
States, 19 F.3d 1231, 1237 (7th Cir. 1994).

Whether misconduct actually deprived a defendant of a fair trial depends on evaluation of
the trial as a whole, including,

1) whether the prosecutors’ statements manipulated or misstated the evidence; 2)

whether the statements implicated specific Bill of Rights provisions such as the

right to counsel or the right to remain silent; 3) whether the improper statements

were an “invited response” to the argument of defense counsel; 4) whether the

trial court instructed the jury to disregard the improper statements; 5) whether the

dcfensc had and uscd the opportunity for rebuttal to counter the prosccutors’
statements; and 6) the weight of the evidence against the defendant.

Shepard v. Lane, 818 F.2d 615, 621 (7th Cir. 1987) (citing Darden, 477 U.S. at 181-83).

Before turning to the specific grounds Leal asserts as justifying § 2255 relief, it is
important to state that the Court firmly believes, after hearing ali the evidence and observing the
witriesses and attomeys during the trial, that Leal was given a fair trial.  The evidence that he
committed the crime was overwhelming, the Court is confident that the Government did not
entrap Leal into committing the crime, and counsel on both sides performed competently,
ethically, and professionally. None of Leal’s specific arguments shows otherwise.

C. Leal’s Specific Challenges

1. Ground 1: Defining “Induce”

In Ground 1, Leal argues that his trial counsel was constitutionally ineffective for failing
to seek a jury instruction regarding the meaning of “induce” in the statute of conviction, 18
U.S.C. § 2422(b). That statute, in pertinent part, makes it a crime to use a means of interstate
commerce to “knowingly persuadef], inducef], entice[], or coercef]” any person under 18 years

old to engage in sexual conduct for which any person could be charged with a criminal offense.

6
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Indeed, Leal’s indictment charges him with: '-

using facilities of interstate commerce, that is a cellphone connected to the

Internet, [to] knowingly attempt to persuade, induce, entice, and coerce an

individual who had not attained the age of 18 years, to engage in sexual activity

under such circumstances as would constitute a criminal act under 720 ILCS 5/11-

1.60(d) (Aggravated Criminal Sexual Abuse) in violation of 18 United States

Code, Section 2422(b).
Indictment 1-2 (emphasis added) (No. 19-cr-40069-JPG, Doc. 16). Leal faults his counsel for
failing to propose a jury instruction to explain the special legal meaning of “induce” that differs
from the ordinary understanding of the term and for failing to request a special verdict form
showing which of the four offending actions—persuading, inducing, enticing, or coercing—was
found beyond a reasonable doubt.

Counsel was not deficient in this regard because the jury was not asked to decide whether
Leal “induced” anyone, only whether he “enticed” someone. It is true that the Court instructed
the jury about the statutory language set forth above, Court’s Instr. No. 2 (No. 19-cr-40069-JPG,
Doc. 113 at 2; Tr. Trans. 126:4-11), and that the jury had the indictment during its deliberations.
Indeed, the word “induce” was in its deliberation universe. But the Court’s instructions were
clear that the critical question for the jury to decide was whether Leal attempted to “entice”
someone. Gov.’s Instr. No. 8 (modified) (No. 19-cr-40069-JPG, Doc. 113 at 19; Tr. Trans.
127:8-128:7) (derived from Pattern Instructions 4.01 (Burden of Frooﬂ‘ and from § 2422(b)).
Whether Leal “induced” anyone simply was not before the jury and was not an issue that needed
any explanation.

489

In fact, the only time the jury was instructed about “inducement” was in the context of

the entrapment defense. There, the Court instructed the jury that, in order for the Government to

prove it did not entrap Leal into committing the crime, the Government would have to prove
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either that “Government agents did not induce the defendant to commit the offense; or . . . [t]he
defendant was predisposed to commit the offense before he had contact with government
agents.” Def.’s Instr. No. 1 (No. 15-cr-40069-JPG, Doc. 113 at 28; Tr. Trans. 136:20-131:1).
That instruction came along with its own definition of “induce.” Def.’s No. 2 (modified) (No.
19-cr-40069-JPG, Doc. 113 at 29-30; Tr. Trans. 131:3-132:12). In fact, the word “induce,” or
different forms of it, were used in front of the jury exclusively in connection with the
Government’s burden to prove Leal was not entrapped.!  All other references to “inducement”
were outside the presence of the jury (Tr. Trans. 102-08; 118:15). In fact, an additional
instruction defining the term “induce” would have only confused the jury. Thus, counsel’s

2

failure to seek an instruction further defining “induce” was not deficient performance.
As a whole, the instructions were sufficient and did not need further definition of any

term. Jury instructions are_proper if they are adequately supporied by the record and are fair and

accurate summaries of the law. United States v. Peterson, 823 F.3d 1113, 1123 (7th Cir. 2016).

Leal has not argued that Government’s Instruction Number 8 (modified) was not an accurate '
summary of what the jury needed to decide in order to find him guilty. He simply thinks they
should have been told more. But no further instruction defining “entice,” the relevant term, was
necessary since it was not a mistake for the jury to apply the ordinary meaning of the term.
United States v. Rossi, No. 21-3165, 2022 WL 2237024, *2 (7th Cir. June 22, 2022) (citing

United States v. Clarke, 842 F.3d 288 (4th Cir. 2016)). And it was not deficient performance to

' Leal points to the Government’s statement in its response (Doc. 116) to his motion for
judgment of acquittal. In the response, the Government states that it argued to the jury that Leal
“enticed and induced” the alleged minor to engage in sexual acts. A review of the transcript of
the Government’s closing argument, however, reveals no use of any form of the word “induce”
other than in the context of the entrapment defense.
' 8
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fail to ask for a separate special verdict form. The jury was presented with one theory—that
Leal attempted to “entice” a minor—so there was no need to ensure other avenues in the statute
were not used.

This is all true despite United States v. Hansen, 599 U.S. 762, 766 (2023). 1In that case,
the Supreme Court held that a federal criminal statute penalizing a person who “encourages” or
“induces” a noncitizen to enter the United States illegally, 8 U.S.C. § 1324(a)(1)(A)(iv), was not
unconstitutionally overbroad so as to violate the First Amendment by penalizing protected
speech. Id. It found Congress intended “induce” and “encourage” in their historic specialized

legal way to incorporate common-law liability for solicitation and facilitation of crimes, not

merely speaking in a way that could promote the cause of undocumented immigrants. Jd. at

774. In the case at bar, there was no danger of violating the First Amendment for mere speech
because a conviction required the completion of a substantial step toward committing a crime,
not just talk. Gov.’s Instr. No. 8 (modified) & Gov.’s Instr. No. 9 (No. 19-cr-40069-JPG, Doc.
113 at 19, 21; Tr. Trans. 127:8-128:25).

In sum, with respect to Ground 1, counsel\ was not deficient. Government’s Instruction
Number 8 (modified) was adequate to present the relevant issues to the jury, and the verdict form
clearly showed the jury found Leal commitied attempted “enticement,” under the ordinary
meaning of the word, by taking a substantial step toward committing the crime. Counsel was
well within the bounds of competent performance not to object or request a special verdict form.
F urthermore, had counsel done so, the Court would have denied his requests.

2. Ground 2: Instruction about Government Investigative Technigues

In Ground 2, Leal argues that his trial counsel were constitutionally ineffective and that
the Government conumitted prosecutorial misconduct in connection with the jury instruction

9
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regarding the Government’s use of investigative techniques. That instruction stated:

You have heard evidence obtained from the government’s use of undercover

agents and deceptive investigative techniques. The government is permitted to

use these techniques. You should consider evidence obtained this way together

with any—together with and in the same way you consider the other evidence.

Gov.’s Instr. No. 4 (Pattern Instruction 3.19 (Government Investigative Techniques) as read by
the Court) (No. 19-cr-40069-JPG, Doc. 113 at 16; Tr. Trans. 125:18-23).

The commitiee comment to Pattern Instruction 3.19 cautions about using this instruction
in certain circumstances where it might convey to the jury the Court’s approval of certain
Government investigative techniques. The comment indicates that the instruction should be
given “only in the rare case in which questioning or arguinent, or a statement during jury
selection, or some other circumstance arising or existing during trial suggests the impropriety of
such techniques.” Pattern Instr. No. 3.19 committee comment. The commitiee comment
further states that the Court should explain why it is giving the instruction and should give
“counsideration . . . to rewording this instruction so that it does not implicitly modify or undercut
the entrapment instruction.” Id. (referring to Pattern Instr. Nos. 6.04 and 6.05).

At trial, the Government proposed Pattern Instruction 3.19 as Government’s Instruction
Number 4. In argument to the Court in connection with the entrapment defense, the
Government noted that investigating agents had misrepresented to Leal the age of the agent
posing as “Corey” and his willingness to have sex with Leal. In the Governmment’s view, these
misrepresentations were permissible as necessary to the sting operation and did not amount to the
kind of fraudulent inducement to comimit the crime that would show entrapment. Leal’s counsel

did not object to Government’s Instruction Number 4, so the Court had no occasion to explain on

the record its decision to give it. The Government did not mention the investigative techniques

10
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mstruction in its closing argument.
On appeal, Leal argued that giving the entrapment instructions and the Government '
investigative techniques instruction confused the jury and that the Court should have considered

rewording the latter instruction as recommended by the cominittee comments. The Court of

Appeals found that he had waived the argument by not raising it at the trial level when making

substantive objections to other instructions. United States v. Leal, 72 F.4th 262, 266 (7th Cir. '
2023). In dicta, the Court of Appeals found that Leal’s argument would have failed even if the
Court had reviewed the matter for plain error because it was not clear under current law that
giving both instructions was improper. Id. at 267 n.2.

Leal now faulis his trial counsel for waiving objection to the Government investigative
techniques instruction where no issue was raised in front of the jury about the propriety of the
Government’s investigative conduct, where the instruction undercut Leal’s criticism of the
management of the investigation, where the Court did not explain on the record why it was
giving the instruction, and where Leal was attacking Special Agent Carter’s credibility and
asserting an entrapment defense. This failure, Leal notes, prevented his appeilate counsel from
raising the issue for full review on appeal. Leal also faults the Government for proposing the
instruction despite the concerns in the commmitteé comments.

a. Plain Error

The Government’s primary argument is that, if giving the Government investigative
techniques and entrapment instructions would not have survived plain error review on direct
appeal, see Leal, 72 F.4th at 267 n.2, it cannot be ineffective assistance of counsel. Indeed, the
plain error review standard for whether an ervor affects a defendant’s substantial rights is
comparable to the prejudice requirement under Strickland. Resnick v. United States, 7 F.4th

11
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611, 623 (7th Cir. 2021) (citing Swanson v. United States, 692 F.3d 708, 717 (7th Cir. 2012)).
In other words, if counsel’s conduct cénnot survive plain error review because it did not affect
the defendant’s substantial rights, that conduct could not have prejudiced the defendant under an
ineffective assistance of counsel analysis.

The Court hesitates to adopt the Government’s argument in the circumstances presented.
The Court of Appeals’ statement about counsel’s failure to object to giving all three instructions
was dicta in a footnote without significant development. The decision rested on waiver, not
plain error. Plain error requires this:

[B]efore an appellate court can correct an error not raised at trial, there must be

(1) “error,” (2) that is ‘plain,” and (3) that ‘affect[s] substantial rights.” If all three

conditions are met, an appellate court may then exercise its discretion to notice a

forfeited error, but only if (4) the error ‘seriously affect{s] the fairness, integrity,
or public reputation of judicial proceedings.’

Johnson v. United States, 520 U.S. 461, 467 (1997) (quoting United States v. Olano, 507 U.S.

725,732 (1993). In Leal’s case, the explanation of any plain error review suggested that the
assessment rested on the fact that counsel’s mistake, if it was one, was not an “obvious” error
that was “clear under current law.” Leal, 72 F.4th at 267 n.2 (citing United States v. Natale, 719
F.3d 719, 731 (7th Cir. 2013)). That is, any error was not “plain.” The Court of Appeals said
nothing about whether the error affected Leal’s substantial rights, which is what usually equates
with prejudicing the defendant. Glano, 507 U.S. at 734-35; see United States v. Dominguez
Benitez, 542 U.S. 74, 83 (2004) (Rule 11 colloquy error). There was simply no statement on
direct appeal about prejudice of the alleged error.
b. Prejudice
Nevertheless, Leal has failed to carry his burden of demonstrating he was prejudiced by

counsel’s failure to object to Government’s Instruction No. 4. To the extent Leal argues his

12
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counsel should have requested the Court reword Government’s Instruction Number 4, he has
failed to propose an alternate wording. When a § 2255 petitioner claims his counsel failed to
make an objection or argument, he must specify the objection or argument counsel should have
made and explain how it would have had a reasonable chance of changing the outcome of the
trial. It is his burden to show prejudice from counsel’s performance. See Fuller v. United
States, 398 F.3d 644, 652 (7th Cir. 2005); Berkey v. United States, 318 F.3d 768, 774 (7th Cir.
2003); see, e.g., United States v. Stuart, 773 F.3d 849, 852-53 (7th Cir. 2014) (no showing that
failure to recall Government’s witness prejudiced case). -Leal has not proposed an alternate
wording that had a reasonable chance of changing the outcome of the trial.

Turning to Leal’s argument that counsel should have objected to giving Government’s
Instruction Number 4 at all, he has likewise not shown prejudice. Leal speculates that the jury
might have been confused by the Couri’s giving both Government’s Instruction Number 4 and
Defendant’s Instructions Number 1 and 2 (modified). Leal has not explained how any
confusion-generating conflict in the instructions had a reasonable probability of changing the

jury’s verdict.

As noted above, the evidence of enticeinent before getting to the entrapment defense was

overwhelming. As to entrapment, the Court instructed the jury that to find Government
inducement, the jury had to find conduct that “creates a risk a person who would not commit the
crime if left to his own devices will do so in response to the efforts of the agent or agents.”
Def.’s Instr. No. 2 (No. 19-cr-40069-JPG, Doc. 113 at 29; Tr. Trans. 131:3-132:12).
Alternatively, the jury could find that Leal was predisposed to commit the crime, that is, “he was
ready and willing to commit fhe crime and likely would have committed it without the
intervention of the agent; or he wanted to commit the crime but had not yet found the means.”

13
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Id. Tt is perfectly reasonable to assume that the jury reconciled all of the instructions given by
understanding that the Government can use undercover agents or other deceptive techniques but
that it entrapped Leal if those techniques would have induced him to commit the crime where he
would not have done so if left to his own devices and without the inteivention of the
Government. Where it is not prohibited to give the instructions together, Leal, 72 F.4th at 267,
n.2, Leal needs to explain why doing so had a reasonable possibility of changing the jury’s
verdict. He has not done so.

In fact, reviewing the trial as a whole, the Court finds that changing or omitting the
Government investigative techniques instruction would not have had a reasonable chance of
leading to a different result. The jury was presented with phone chat transcripts showing
exactly what Special Agent Carter, posing as “Corey,” and Leal said in those inieractions.’
Those conversations gave the jury a basis for assessing whether there was enticement by Leal,
inducement by Special Agent Carter, exactly how reticent Leal was to engage in sex with
“Corey,” and the nature of that reticence. The juiy also listened to a recorded interview of Leal
in which he said that he knew showing up to meet with a 15-year-old boy for oral sex was
wrong, that he knew he should not have, and that he understood what he did was illegal. He
also confirmed the accuracy of the Grindr chat that had occurred that evening.

Defense counsel also vigorously argued weaknesses in the investigation. One weakness

was that the Government had not shown the earlier unpreserved Grindr messages that may have

contained evidence of entrapment, for example, reticence to proceed once a fictional minor’s age

2 Previous interactions between an agent posing as 15-year-old “Clay” and Leal were not
preserved and were not accessible later because Grindr had banned the “Clay” account and Leal
had deleted his own record of those exchanges.

14
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was revealed. Another weakness was the lack of video surveillance of the house where “Corey”
reported he was and the lack of evidence Leal would have actually entered the house. The jury
knew about these weaknesses thanks to excellent argument by defense counsel, yet still found
the Government did not induce Leal to do anything he would not otherwise have done without
Government agents’ conduct. Furthermore, no instruction prevented the jury from finding
conduct the Government was “permitted to use” under Government’s Instruction Number 4
could also serve as a basis for the distinct question of entrapment. In the face of such evidence,

argument, and instruction, there is no reasonable probability that the jury would have interpreted

and weighed the evidence differently without the Government investigative techniques

instruction (or with a modified instruction) and that, instead, they would have acquitted Leal of
the charge.

c. Prosecutorial Misconduct

Leal asserts the Government committed misconduct when it even proposed the
unmodified instruction. He points to the fact that in a trial of another defendant on a similar
charge, the Government offered and then withdrew the same instruction after the defense
objected, and in that trial, the defendant was acquitted.

There is nothing improper about offering an instruction in one case while withdrawing it
in another, even when both cases involve the same charged offense. Each case has its own
facts, and the Government makes its litigation decisions based on those facts. And where no
law prohibits the giving of Pattern Instruction 3.19 with the entrapment instructions, is it not
misconduct to offer it. Doing so does not “so infected the trial with unfairness as to make the
resulting conviction a denial of due process.” Darden v. Wainwright, 477 U.S. 168, 181 (1986)

(intemal quotations omitted).
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3 Ground 3: Closing Af,quments

In Ground 3, Leal argues that the Government committed prosecutorial misconduct in
violation of his Fifth Amendment due process rights during its closing argument when it invoked
the petitioner’s socioeconomic status and a personal opinion of Leal’s character to inflame the
jury’s passions against him. He criticizes his counsel for failing to object to the Government’s

argument and by failing to request a limiting instruction to confine character evidence to the

question of predisposition to commit the charged offense, all of which he believes violated his

Sixth Amendment right to effective assistance of counsel.

When evaluating a claim of prosecutorial misconduct because of a prosecutor’s
comments, the Court first asks whether the comments were improper in isolation, then asks
whether the comments, in the context of the whole record, denied the defendant a fair trial.
United States v. Gustafson, 130 F.4th 608, 617 (7th Cir. 2025); see United States v. Clark, 535
F.3d 571, 580 (7th Cir. 2008) (“If it was improper, we next consider whether it prejudiced the
defendant.”).

In the latter inquiry, the Court considers:

(1) whether the prosecutor misstated the evidence; (2) whether the remark

implicated a specific right; (3) whether the defendant invited the remark; (4)

whether the district court provided (and the efficacy of) a curative instruction; (5)

whether the defendant had an opportunity to rebut the remark; and (6) the weight

of the evidence against the defendant.

Clark, 535 F.3d at 580-81. “[I]t is not enough that the prosecutors’ remarks were undesirable or
even universally condemned. The relevant question is whether the prosecutors’ comments so
infected the trial with unfairness as to make the resulting conviction a denial of due process.”

United States v. Washington, 417 F.3d 780, 786 (7th Cir. 2005) (internal quotations and citations

omitted).
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The Court turns to the two statements in the Government’s closing argument about which

Leal complains.

a. Socioeconomic Status

In the Government’s main closing argument, the prosecutor made the following argument
to the jury:

So the final element that we have to talk about over the next couple of minutes is
the entrapment element, Element Number 5 in that backbone instruction, and then, once
again, that Element Number 5 refers to a much longer or a long instruction that is also in
the packet. And during—and as part of that instruction, Judge Gilbert told you that a
government agent induces the defendant to commit a crime if the agent solicits the
defendant to commiit the crimc and docs somcthing in addition that could influcncc a
person to commit a crime that the person would not commit if left to his own devices.

So, what does that mean? That means the Government entraps someone if they
cause the defendant to do something that he did not want to do. And the evidence in this
case shows that the Government did not cause the defendant to do anything he didn’t
already want to do. If you look at—if you look at the Government’s Exhibit in this case,
during his confession and during the chat sessions, it’s obvious the defendant knew what
he was doing was wrong. He just didn’t care.

It also came out during his success—during his interview in Government’s
Exhibit 2 is that he wasn’t some lamb in the woods. He wasn’t someone who the
government agents could easily take advantage of. He was a successful, educated
businessman and a restaurant owner in Marion, 1llinois, with arguably the largest and
most popular restaurant in Marion, Illinois.

Trial Tr. 143:17-144:18 (No. 19-cr-40069-JPG, Doc. 118 at 34-35; Tr. Trans. 143:17-144:18)
(emphasis added).

Leal assets that his education level and business success were irrelevant to the question of
enirapment and that the Government used those characteristics to bias the jury against him.

They were not irrelevant, and the Government’s reference to those personal characteristics was

proper. The Governinent is “free to invite the jury to draw a particular inference from [the]j

evidence.” United States v. Collins, 223 F.3d 502, 511 (7th Cir. 2000). 1t was in evidence that

Leal had been to college and that he was part owner of a large, successful restaurant in Marion,
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Illinois. In highlighting these characteristics, the Government was asking the jury to infer from

the evidence that Leal was a savvy, discerning man who was not eastly tricked into doing

something he would not ordinarily be inclined to do. This is relevant to his entrapment defense,

that is, whether the Government was able to induce him to commit a crime that he would not
have committed if left to his own devices and whether he was predisposed to commit that crime.
If he were not easily led, it would be less likely that the Government could induce him to commit
acrime. Asking the jury to draw such an inference was proper.

b. Personal Opinion

Leal objects to the Government’s statement in the following portion of its main closing
argument:

And there was also—and this is probably the point where I will end this section of
my closing argument—but there was kind of a telling exchange, which I didn’t notice the
first couple of times I listened to it, but there is a telling exchange which indicated to me,
anyway, that this was not the defendant’s first time where he had gone out and had
recruited someone for sex on Grindr who was on the borderline at least of being a minor.

(Government’s Exhibit 2 played).

It’s our position that that “as far as I know” is kind of a telling statement. This
defendant was using Grindr, he said, for two or three years. He was using it, it appears
to be with at least he didn’t know if it was minors, but it doesn’t appear that he cared.

He said “as far as I know.” He sort of admits that he is having sex with people on the
borderline of that age, and it gets back to my statement the Government did not entrap the
defendant because he just didn’t care.

Trial Tr. 145:10-146:2 (No. 19-cr-40069-JPG, Doc. 118 at 36-37; Tr. Trans. 145:10-146:2)
{cmphasis added). The recording in Exhibit 2 contained the following exchange:

Agent Bendoraitis: ~ Was this your first time?

Jorge Leal: Um with a minor?

Agent Bendoraitis:  Yes.

Jorge Leal: Ahh, as far as I know, ya.

18
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Gov.’s Resp. Ex. 3 at 31 (Doc. 5 at 31).

Leal argues that the italicized language above improperly offered the prosecutor’s
personal opinion about certain a statement Leal made in his interview with law enforcement
officers. Contrary to Leal’s assertion, his statement was in evidence through the recordings
played to the jury—and again replayed in the Government’s closing argument—of Leal’s
interview with law enforcement. And as noted above, the Government can invite the jury to
draw a particular reasonable inference from that evidence. Here, the Government was asking
the jury to adopt a nuanced understanding of a piece of evidence that even the prosecutor initially
- missed. The prosecutor’s self-deprecation was likely to make the jury feel less bad about

perhaps not appreciating that understanding the first time as well—and perhaps okay about

rejecting it as too nuanced. It is unfortunate that the prosecufor injected himself unnecessarily

into his plea to the jury, but his plea was, indeed, based on the evidence, and it was not an
impermissible expression of his own personal belief in the defendant’s guilt or the credibility of
a witness. Therefore, it was a proper cominent.

Since the foregoing statements by the Government in its closing argument were proper,
defense counsel was not deficient for failing to object to them. Even if they had been improper,
whether to object to a statement in a closing argument is often a matter if trial strategy. Uhnited
States v. Driver, 798 F.2d 248, 255 (7th Cir. 1986). Counsel may have weighed the harm done
by the statements against the harm of calling attention to them and decided that letting them go
without objection better served the defendant’s interests. |

Furthermore, neither of the statements improperly prejudiced the jury. Both accurately
stated the evidence, and neither implicated any specific right of the defendant such as, for
example, his right not to testify. As for the defendant’s inviting the statements, in his opening
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statement, defense counsel stated that Leal was not interested in having sex with a minor, that a
Government agent insisted that Leal join the fictitious minor in sex, and that a Government agent
enticed Leal to have sex with a minor—in esserce, it suggested entrapment. The Government’s
statements in its closing argument were aimed at that theory of the defense.

Because the Government made the statements in its main closing argument, as opposed to
its rebuttal, Leal had an opportunity in his own closing argument to rebut the statements.

Indeed, Leal’s counsel addressed the Government’s argument about Leal’s not knowing he had
done anything before with a minor, but counsel likely did not highlight either argument to the
jury for fear of calling attention to the Government’s position. Most importantly, the
Government’s statements in its closing argument were insignificant in light of the overwhelming
evidence against Leal, including his own recorded admissions to law enforcement officers.

To the extent Leal objects to counsel’s failure to seek a limiting instruction, that was not
deficient performance. The committee comment to Pattern Instruction 6.05 recommends, but
does not mandate such an instruction. Such an instruction would have highlighted the
Government’s statements when it was reasonable trial strategy to try to minimize them in the
jury’s mind. Further, in light of the strong evidence against Leal and the Court’s giving Pattern

Instruction 2.01 (instructing the jury that the lawyer’s statements and arguments are not

evidence), there is 1o reasonable chance that a limiting instruction would have had changed

Leal’s conviction.
For the foregoing reasons, the Government’s closing arguments and defense counsel’s
performance relating to those arguments do not warrant § 2255 relief.
4. Ground 4: Unanimity
In Ground 4, Leal makes several arguments that his counsel was constitutionaily
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ineffective because he did not demand unanimity of the jury.

a. Element of the Offense

In the first instance, he argues that his counsel was deficient for failing to request an
instruction requiring the jury to unanimously agree on the statutory element—attempted
persuasion, enticement, inducement or coercion of a minor—committed by Leal. Leal also
faults his counsel for failing to request a special verdict form or a poll of the jury.

As noted above, while the Court informed the jury that Leal was charged in an indictment
naming all four elements in the alternative, the elements instruction required the jury to
unanimously find the single element of attempt to entice before it could convict Leal.®> Gov.’s

Instr. No. 8 (modified) (No. 19-cr-40069-JPG, Doc. 113 at 19). Any further instruction for

unanimity regarding the statutory element, or a special verdict form confirming the eiement

found, would have been superfluous and could have confused the jury. Furthermore, the Court
did poll the jury after it returned a verdict to confirm that each juror had agreed to the verdict.
Trial Tr. 160-62 (Doc. 118 at 51-53). In sum, the elements instruction given was a correct
statement of the law, and the jury’s verdict proves that it unanimmously found Leal had committed
the elements of attempt to entice. Counsel was not deficient for failing to ask for more.

b. Substantial Step

Leal also argues counsel was deficient for failing to request instructions requiring
unanimity on the “substantial step” taken toward attempting to entice a minor, element 4 in the

elements instruction.  Gov.’s Instr. No. 8 (modified) (No. 19-cr-46069-JPG, Doc. 113 at 19).

3 Additionally, the Court reiterated in other places the need for unanimity in its closing

instructions: Court’s Instruction Numbers 11 and 12 (No. 19-cr-40069-JPG, Doc. 113 at 11-12)

(Pattern Instructions 7.02 (Verdict Form) and 7.03 (Unanimity/Disagreement Among Jurors)).
21
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He argues that the jury may have thought he took a substantial step toward one of the other

alternate elements of the statute—like inducing rather than enticing—which would have
deprived him of a unanimous verdict. But the answer again rests in the elements instruction,
which specifically required the jury find Leal took “a substantial step toward committing the
crime of attempted enticement of a minor.” Trial Tr. 127:19-20 (No. 19-cr-40069-JPG, Doc.
118 at 55) (emphasis added).

To the extent Leal raises the question of whether counsel should have asked for an
instruction requiring unanimity on the specific “substantial step” taken, Leal has not pointed to
any caselaw showing the jury needed to make such a finding. See Uniied States v. Hofus, 598
F.3d 1171, 1176 (Sth Cir. 2010) (jury need not agree on specific “substantial step”); see also
United Siates v. Griggs, 569 F.3d 341, 344 (7th Cir. 2009) (in conspiracy context, no need to
agree on specific “overt act”). Counsel cannot be deficient for failing to ask for an mstruction
the law did not require at the time.*

Further, in this case, a “substantial step”™—traveling to the prearranged meeting place, see
United States v. Berg, 640 F.3d 239, 250 (7th Cir. 201 1 }—was so salient and was supported by

such overwhelming evidence that there is no reasonable probability that, had the jury been

4 Leal also invokes United States v. Christophel, 92 F.4th 723 (7th Cir. 2024), to help him.
There, the Court of Appeals for the Seventh Circuit held that one of the sentences in the
instruction defining what it means to attempt to commit enticement—also in Leal’s case as
Government’s Instruction Number 9—could have confused the jury because it suggested that it
could find the defendant guilty if he had unintentionally caused the minor to consent to illegal
sexual activity. Id. at 727. However, the Court of Appeals found that the instruction a whole
did not misstate the law because its first sentence “described the offense as ‘knowingly’ taking a
substantial step with the ‘intent to commit enticement of a minor,”” and left no room for
unintentionally causing the minor to consent. Id. Leal does not explain how Christophel
impacts his case, but the Court finds that even if it did, Christophel was not decided until well
after Leal’s trial, so counsel cannot be faulted for failing to anticipate its holdings and

recommendations.
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instructed on the need to agree on the substantial step, they would have failed to unanimously
agree on that specific substantial step.
C. Entrapment

Finally, Leal faults his counsel for failing to request an instruction requiring unanimous
agreement on which of the two prongs of the entrapment defense the Government proved beyond
a reasonable doubt: (1) that Government agents did not induce Leal to commit the offense when
he would not have committed it absent the Government conduct or (2) that Leal was predisposed
to commit the offense before he had contact with Government agents. He argues the
Government focused on proving there was no inducement—an argument focusing on the
Government’s conduct—but then commented on his character by arguing in its closing argument
that “he just didn’t care” about the age of the person he was meeting—more aimed toward
showing he was predisposed. He suggests evidence of his character improperly conflated two
comipletely separate issues, thereby confusing the jury.

Counsel was not deficient for offering a pattern instruction approved by the Seventh
Circuit Court of Appeals and failing to ask for a different instruction requiring unanimity on

whether the Government proved the “no inducement” or “predisposition” prong of the

entrapment defense. Leal has not pointed to any caselaw showing the jury needed to make such

a finding, and while a pattern instruction is not guaranteed o be correct, failing to object to it, at
least in this case, is well within the realm of reasonable performance. An instruction requiring
unanimity regarding the entrapment prongs was not required by the law at the time, so counsel
was not deficient for failing to make such an argument or ask for a special verdict form or a jury
poll to confirm the jury’s finding. Further, the evidence was overwhelming that Leal was
predisposed to cominit the charged crime and that the Government did not overreach in
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influencing him to commit the crime. It simply presented the opportunity, and Leal took it.
Finally, the Court notes that Leal’s view of the twe prongs as completely distinct 1s not

cer

correct. “[A]lthough the defense has two distinct elements—government inducement and lack
of predisposition—the elements are conceptually related.” United States v. Mayfield, 771 F.3d
417, 430 (7th Cir. 2014) (en banc) (citing Mathews v. Uniled Staies, 485 U.S. 58, 63 (1988)); see
United States v. Anderson, 55 F.4th 545, 553 (7th Cir. 2022) (noting that the two entrapment

defense elements are closely related). They are related because “[t]he nature of the government

inducement is ‘significant chiefly as evidence bearing on predisposition: the greater the

inducement, the weaker the inference that in yielding to it the defendant demonstrated that he
was predisposed to commit the crime in question.””  Mayfield, 771 F.3d at 437 (quoting United
States v. Hollingsworth, 27 F.3d 1196, 1206 (7th Cir. 1994) (en banc). For example, the
defendant’s reluctance to commit the crime and his conduct afier the initial contact with
Government agents may be evidence relevant to predisposition. Mayfield, 771 at 437. Further,
reluctance can prompt further Government persuasion that can rise to the level of inducement.
Anderson, 55 F.4th at 553. “Each factor on lack of predisposition, including reluctance, helps
estimate how likely it was the defendant would have commitied the crime if left to his own
devices.” Id.

Here, Leal’s character was relevant to his predisposition to conimit the crime before
contact with Government agents as well as the “no inducement” prong. In considering the “no
inducement” prong, the Court asked the jury to assess what Leal would have done “if left to his
own devices™ absent contact with Government agents and whether the Government contact was
of a nature and quantum to influence Leal to do something he would not otherwise have done.
The Government asked the jury to conclude that Leal did not care about the age of his sexual
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partners and suggested that he would have had sex indiscriminately with minors and adults “if
left to his own devices.” Thus, the Government suggested, there could be no improper
Government influence to induce Leal to do something he wouid not have done without the
Government contact because he was likely already doing it. This concept lies at the intefsection
of the “predisposition” and “no inducement” prongs of the entrapment defense.

For the foregoing reasons, Ground 4 does not warrant § 2255 relief.

5. Ground 5: Discriminatory Enforcement

In Ground 5, Leal argues that the Federal Bureau of Investigation (“FBI”) investigated

and referred his case for prosecution because of his sex and sexual orientation.” Leal asserts
violations of his Fifth Amendment due process rights (incorporating Fourteenth Amendment
equal protection rights) by the FBT’s use of Grindr, a website focused on men seeking other men
for sex, to intentionally attract male suspects rather than female, based on their sexual
orientation. This is especially true, Leal argues, because FBI agents believed adult gay men
tended to get sexual in their messages sooner than others in the community. He also argues his
counsel was constitutionally ineffective in violation of his Sixth Amendment rights by failing to
object to the discriminatory investigation and referral. Contrary to the Government’s view, the
Court does not construe this as a request for discovery in this § 2255 proceeding but as a
complaint about the FBI’s investigation methods and his counsel’s failure to object to them.
Selective enforcement is the moniker given to claims like Leal’s that a law enforcement

agency’s investigative or referral decisions were unduly discriminatory. See United States v.

Davis, 793 F.3d 712 (7th Cir. 2615) (selective enforcement based on race); United States v. York,

3 Importantly, he is not challenging the United States Attorney’s decision to prosecute this
case once the FBI referred it for prosecution. :
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No. 20-cr-40050-JPG, 2021 WL 1062241, at *3 (S.D. Ill. Mar. 18, 2021) (based on sex). Itis
clear that where law enforcement agencies discriminate in who they investigate or refer to the
United States Attorney for prosecution, they may violate constitutional equal protection
guarantees. Davis, 793 F.3d at 720. Unlike prosecutors, investigators are not protected by
executive privilege and are not afforded the presumption of honest and constitutional conduct
like prosecutors are when probable cause exists. Id.; see Conley v. United States, 5 F.4th 781,
7591 (7th Cir. 2021).

When faced with a charge of selective enforcement, Davis instructs the Court to begin by
asking whether there was any reason to believe that the impermissible factor (race, sex, eic.)

played a role in the investigation. Id. at 722. If there is, the Court might take evidence from

the investigating agency in camera. Id. at 723. If there is reason to believe a factor was

impermissibly considered in investigatory decisions, the Court must “determine whether
forbidden selectivity occurred or plausibly could have occurred. If not, there would not be a
basis to attribute this prosecution to the defendants’ race [or sex/sexual orientation]. . . .” Id. at
723. If so, more information should be gathered with broader discovery. Id.

a. Counsel’s Performance

Leal claims his counsel was constitutionally ineffective for failing to seek discovery on a
selective enforcement claim. However, he has not carried his burden of establishing that
reasonable counsel would héve believed that Leal’s sex or sexual orientation played a role in his
investigation or in his referral to the United States Attorney for prosecution. Although most of
the suspects and defendants caught in sting operations on Grindr were gay men, there were many
other such sting operations on other websiies like Craigslist that do not cater to a single sex or
those with a single sexual orientation. See, e.g., York, 2021 WL 1062241, at *1, *7 (“Operation
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Beach Apple” on Craigslist). Using Grindr is not a free pass from investigation of activity

conducted there simply because it appeals to a certain segment of the population. Leal has
pointed to no evidence reasonably suggesting that the FBI’s investigations were purposefully
discriminatory on the basis of sex or sexual orientation simply beéause this one sting was on
Grindr.

Furthermore, Leal has not pointed to any evidence his counsel could have found in
discovery that would have had a reasonable change of changing the result in this case, that is, of
causing the Court to dismiss the indictment because of selective enforcement. As the Court has
noted above, when a § 2255 petitioner alleges his counsel failed to make an argument, it is his
burden to show what counsel should have argued and explain how such an argument would have
had a reasonable chance of changing the outcome of the case. See Fuller v. United States, 398
F.3d 644, 652 (7ih Cir. 2005); Berkey v. United States, 318 F.3d 768, 774 (7th Cir. 2003).
Similarly, where a § 2255 petitioner claims his counsel failed to investigate something, he must
“provide the court sufficiently precise information, that is, a comprehensive showing as to what
the investigation would have produced” and how what was discovered would have had a
reasonable probability of changing the outcome. Richardson v. United States, 379 F.3d 485,
488 (7th Cir. 2004) (internal guotations omitted); Hardamon v. United States, 319 ¥.3d 943, 951
(7th Cir. 2003) (internal quotations and citation omitted). - He cannot rely on vague allegations
that the investigation was insufficient or would have yielded favorable evidence. See
Hardamon, 319 F.3d at 951. Without sufficiently precise information of discriminatory criteria
and decisions of the FBI, the petitioner cannot show that constitutionally adequate counsel would
have performed any differently than his actual counsel did or that counsel would have discovered
evidence that would likely have led to a different result. See Richardson, 379 F.3d at 488.
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b. Selective Enforcement

It should go without saying that if Leal cannot show reasonable counsel would have
believed that his sex or sexual orientation played a role in his investigation, and if he cannot
specify what further investigation would have yielded that would have had a reasonable
probability of changing the outcome of this case, he cannot carry his burden of showing that the
FBI selectively enforced the law against him.

For the foregoing reasons, Ground 5 does not warrant § 2255 relief.

6. Other Miscellaneous Arguments

To the extent Leal advances other miscellaneous arguments that the Court has not
addressed, they do not warrant § 2255 relief. Nor do all the asserted grounds cumulatively
warrant relief. As it noted earlier in this order, the Court observed counsel for both sides
behaving and arguing vigorously and appropriately with the goal of giving Leal a fair trial. ‘In

looking back on the trial, the Court is certain he got one, and that any errors that might have been

made were harmless. Accordingly, the Court will deny § 2255 relief.

IV.  Certificate of Appealability

Pursuant to Rule 11(a) of the Rules Governing § 2255 Proceedings and Ruie 22(b)(1) of
the Federal Rules of Appellate Procedure, the Court considers whether to issue a certificate of
appealability of this final order adverse to the petitioner. A certificate of appealability may
issue “only if the applicant has made a subsiantial showing of the denial of a constitutional
right.” 28 U.S.C. § 2253(c)(2); see ‘T ennard v. Dretke, 542 U.S. 274, 282 (2004); Cuska v.
Cahill-Masching, 246 F.3d 1036, 1045 (7th Cir. 2001). To make such a showing, the petitioner
must “demonstrate that reasonable jurists could debate whether [the] challenge in {the] habeas
petition should have been resolved in a different manner or that the issue presenied was adequate

28




Case 3:24-cv-02254-JPG  Document 21 Filed 10/28/25 Page 29 of 29 Page ID
#290

to deserve encouragement to proceed further.” Ouska, 246 F.3d at 1046; accord Buck v. Davis,

580 U.S. 100, 115 (2017); Miller-El v. Cockrell, 537 U. S. 322,327 (2003). The Court finds
that Leal has not made such a showing and, accordingly, declines to issue a certificate of
appealability.
V. Conclusion

For the foregoing reasons, the Court DENIES Leal’s § 2255 motion (Doc. 1),
DECLINES to issue a certificate or appealability, and BIRECTS the Clerk of Court to enter
judgment accordingly.
IT IS SO ORDERED.

DATED: October 28, 2025

s/ J. Phil Gilbert
J. PHIL GILBERT
DISTRICT JUDGE
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FLAUM, Circuit Judge. Jorge Leal used a dating application
to arrange a sexual encounter with a fifteen-year-old male.
Unbeknownst to Leal, FBI agents were posing as the fifteen-
year-old, and Leal was arrested when he attempted to meet
the minor. A jury convicted Leal of attempted enticement of a
minor. He now appeals the district court’s denial of his mo-
tion for a judgment of acquittal, challenging an instruction
given to the jury and the sufficiency of the evidence submitted
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to prove that he was not entrapped. For the following reasons,
we affirm his conviction.

I. Background
A. Factual Background

FBI agents conducted an undercover operation in Herrin,
Illinois to identify and apprehend individuals using dating
apps to solicit sex from minors. As part of the operation, an
agent created a profile for a fictitious individual named
“Clay” on a dating app called “Grindr.” Since Grindr does not
allow users to create a profile if they are under eighteen and
will delete a profile if it determines that a user is underage,
the agent represented that Clay was eighteen years old.

Another FBI agent, Michael Carter, later assumed control
of the Clay profile. Carter testified that he exchanged mes-

sages with Leal and told him that Clay was fifteen years old.
Shortly thereafter, Grindr deleted Clay’s profile. Carter
promptly created a new profile with the name “Corey.” Leal
initiated contact with Corey, and the following exchange oc-
curred:

Leal: You home alone? (8:40 PM)

Corey: Yup (8:40 PM™)

Leal: what are you Doing? (8:40 PM)

Corey: Just hanging out ... bored wbu (8:41 PM)

Leal: looking for fun lol (8:41 PM)

Corey: I'm always looking for fun. Lol

What u have in mind (8:42 PM)

Leal:

I want to but I'm really concern about your age bro (8:42
PM)

Corey:  understand that, but I'm almost 16 ... not 9 ...
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I'm not a baby. (8:43 PM)

Leal: i know but not trying to go to jail (8:44 PM)

Corey: You are not going to jail babe. I would never do that
(8:45 PM)

Leal: How do I know that? (8:45 PM)

Corey: Because I'm not like that. (8:45 PM)

Leal: Lol (8:46 PM)

Corey: Like I said, I'm not a baby

I'm a big boy that can make his own decisions and knows
what he wants (8:46 PM)

Leal: send me location
?

Well?

see you are not serious (8:49 PM)

like I said you are not serious

I'll just go home then

See ya (8:51 P™m)

Corey: Sorry. Omg you are impatient. Lol. Idon’t have any
protection can u bring condoms? (8:54 PM)

Leal: I kind of just want bj this time

? (8:57 rm)

Corey: O ok. That sounds awesome. (8:57 PM)

Leal: Where are you? (8:57 PM)

Corey: 908 n 13th. Herrin what u driving (8:57 PM)

? (8:59 P™m)

Leal: A malibu (9:00 Pm)

Corey: Ok. If u come to the back alley my moms red car is
under an awning (9:01 PM)

Leal: Ok (9:02 P™m)

Corey: Let me know when u are here. If it's easier we can
text (9:02 PM)
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Leal: How do I know this is not a trap? (9:09 pm)
Corey: Babe I would NEVER do that. This is it a trap
Not* (9:11 PM)

Leal: Not sure (9:11 P™m)

Corey: You have to trust me (9:11 PM)

Leal: how? (9:12 pM™m)

Corey: Seriously that would be so fucked up (9:12 Pm)
Leal: how are you going to convince me? (9:13 PMm)
Corey: Babe I don’t know how to convince you ... (9:13
PM)

Leal: turn some light on outside (9:18 pm™)

Corey: Are u at the front? (9:19 P™m)

Leal: I was (9:19 PM™)

Corey: Just turned it on (9:20 PM)

Leal: There was a car in the back alley rn (9:21 PM)
Corey: Yes it my moms. Reddish car

U can come too back door too (9:23 PM)

Are u coming

? (9:24 P™m)

Around the same time, an officer surveilling the area saw
a Malibu drive into the alley behind the address Corey pro-
vided to Leal and stop behind the home. The officer pulled his
vehicle into the alley behind the Malibu, and the Malibu ac-
celerated. Officers stopped the vehicle shortly thereafter and
found Leal behind the wheel. Leal agreed to accompany the
officers for questioning and admitted to planning to receive
oral sex from Corey—who he believed was under eighteen.
He also told the agents that he deleted the Grindr app from
his phone as he was being pulled over because he “totally
knew” it was wrong to meet with a fifteen-year-old.
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B. Procedural Background

Leal was indicted on one count of attempted enticement of
a minor in violation of 18 U.S.C. § 2422(b). At Leal’s request,
the district court charged the jury with the pattern instruction
regarding the entrapment defense. The court also provided
the jury with the pattern instruction regarding the permissi-
bility of the government’s use of undercover and deceptive
investigative techniques. Ultimately, the jury convicted Leal.
He timely filed a motion for a judgment of acquittal, challeng-
ing, in relevant part, the evidence the government presented
to disprove his entrapment defense. The district court denied
Leal’s motion and sentenced him to the mandatory minimum
of 120 months” imprisonment.

I1. Discussion
A. Jury Instructions

Leal first argues that the combination of instructions
regarding entrapment and the permissibility of deceptive
investigative techniques confused the jury. The comments to
both pattern instructions provide that before they are given
together, “consideration should be given” to whether the
investigative-techniques instruction should be reworded “so
that it does not implicitly modify or undercut the entrapment
instruction.” Pattern Criminal Jury Instructions of the Seventh
Circuit (2020) at 63, 130. Leal contends that the district court,
the government, and his trial attorney failed to consider this
risk and reword the investigative-techniques instruction
accordingly. Indeed, Leal’s trial counsel never raised the issue
to the district court. As a result, the government argues that
Leal has waived this challenge.
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Under Federal Rule of Criminal Procedure 30(d), if a de-
fendant does not object to a jury instruction “before the jury
retires to deliberate,” he may only challenge the instruction
for plain error on appeal. Fed. R. Crim. P. 30(d), 52(b). How-
ever, we have held that a defendant’s affirmative approval of
a jury instruction constitutes waiver and precludes appellate
review entirely. See, e.g., United States v. Friedman, 971 F.3d
700, 711 (7th Cir. 2020) (“Although passive silence with regard
to a jury instruction permits plain error review ... a defend-
ant’s affirmative approval of a proposed instruction results in
waiver.” (alteration in original) (citation omitted)); United
States v. Morgan, 929 F.3d 411, 432 (7th Cir. 2019) (noting that
a defendant who waives his objection to a jury instruction
generally “has no recourse”).

Yet, given that a jury instruction conference will “[o]nly
rarely ... provide the opportunity for agnostic silence that
preserves plain error review,” we have acknowledged that
“[tlhis approach can sometimes produce especially harsh re-
sults.” United States v. Natale, 719 £.3d 719, 730 (7th Cir. 2013).
Thus, when nothing more than a ““no objection’ [is] given
during a rote call-and-response colloquy with the district
court judge during a charging conference, we [have] sug-
gested that ... the court may examine whether the objection
was forfeited rather than waived.” United States v. Ajayi, 808
F.3d 1113, 1121 (7th Cir. 2015). Admittedly, some tension has
surfaced in our case law in this area. Compare United States v.
Bell, 28 F.4th 757, 763 (7th Cir. 2022) (concluding that the de-
fendant waived his objection to jury instruction, and thus not
reviewing his challenge to it, because counsel answered, “No,
we don't have a problem with that,” when the district court
asked if he had any objection to the instruction during charg-
ing conference), with United States v. Briseno, 843 F.3d 264, 274
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(7th Cir. 2016) (noting that counsel’s cursory reply, “None at
all,” in response to the judge’s inquiry about objections to jury
instructions was not indicative of a knowing waiver).

However, here, the record reflects more than a simple “no
objection,” and thus, it is ciear that Leal waived the objection.
See United States v. LeBeau, 949 F.3d 334, 342 (7th Cir. 2020) (“At
times, there may be some ambiguity in the defendant’s state-
ment, and so the court must decide whether it is looking at
waiver or the type of negligent oversight that triggers plain-
error review. In this case, however, we see no such ambigu-
ity.” (citation omitted)). Ten days before trial, the government
filed its proposed jury instructions, which included the inves-
tigative-techniques instruction. In response, Leal’s counsel
filed a substantive objection to a different instruction but said
nothing about the investigative-techniques instruction. Coun-
sel had an opportunity to change course at the formal charg-

ing conference but chose not to. Instead, he affirmatively ap-
proved the investigative-techniques instruction by respond-
ing “no objection” and continued to press the objection to the
other instruction.!

In other words, Leal’s counsel’s failure to object to the
investigative-techniques instruction occurred as part of an in-
depth discussion of the jury instructions. It was not off-the-

I The government points to additional instances when, it argues, Leal
could have objected to the instruction but did not—like a pretrial phone
conversation with the government and an off-the-record meeting with the
district court’s law clerks during trial. Ilowever, we may not consider
these conversations because they are not reflected in the record. See Prairie
Rivers Network v. Dynegy Midwest Generation, LLC, 2 F.4th 1002, 1013 (7th
Cir. 2021) (“[A]s a general rule[,] we will not consider evidence on appeal
that was not before the district court.”).
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cuff, reflexive, or negligent; on the contrary, the record
demonstrates that it was a knowing and intentional decision.
See United States v. Freed, 921 F.3d 716, 720 (7th Cir. 2019)
(indicating that where the instruction conference involved
“in-depth discussions of other instructions,” the counsel’s “no
objection[]” response to the jury instruction at issue “was
anything but an exercise in the reflexive”).

As such, Leal waived any objection to the instruction, and
we will not review his challenge to it. See, e.g., Friedman, 971
F.3d at 712 (“By choosing to pursue changes to certain instruc-
tions and forgoing multiple chances to change others, [the de-
fendant] waived other possible jury instruction challenges.”);
LeBeau, 949 F.3d at 342 (concluding that the defendant waived
objection to instruction, and thus not reviewing his challenge,
where counsel affirmatively approved it during pretrial pro-
ceedings and “had the opportunity ... to raise a later objection
to the instruction at any time before the case went to the jury”
but chose not to).2

B. Sufficiency of the Evidence

Leal next argues that the government presented insuffi-
cient evidence to defeat his entrapment defense and, thus, the
district court erred in denying his motion for a judgment of
acquittal. We review that decision de novo, construing “the
evidence in a light most favorable to the government.” United

2 We note that even if Leal had forfeited the objection, his challenge
would fail under plain error review. Leal does not cile any authority that
clearly prohibits a court from giving the pattern entrapment and
investigative-techniques instructions together, which dooms his
argument. See Natale, 719 F.3d at 731 (noting that for an error to be plain,
it must be “clear under current law” (citation omitted)).
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States . Jackson, 5 F.4th 676, 682 (7th Cir. 2021). In doing so,
we assess “whether any rational trier of fact could have found
the essential elements of the crime beyond a reasonable
doubt.” United States v. Faulkner, 885 F.3d 488, 492 (7th Cir.
2018) (citation omitted). Thus, we will overturn a conviction
“only where the record is devoid of evidence from which a
reasonable jury could find guilt beyond a reasonable doubt.”
United States v. Godinez, 7 F.4th 628, 638 (7th Cir. 2021) (cita-
tion omitted). We have frequently described this standard as
“nearly insurmountable.” United States v. Grayson Enters., Inc.,
950 F.3d 386, 405 (7th Cir. 2020) (citation omitted).

Once a defendant puts forth “some evidence” of entrap-
ment, he is entitled to present the defense to the jury. United
States v. Mayfield, 771 F.3d 417, 440 (7th Cir. 2014) (en banc)
(citation omitted). The government must then prove beyond
a reasonable doubt, as an element of the crime, that the de-
fendant was not entrapped. Id. at 439-40. To shoulder that
burden, the government must establish “either that the de-
fendant was predisposed to commit the crime or that there
was no government inducement.” Id. at 440.

Leal argues that the government did not present sufficient
evidence to disprove that the FBI agents induced him to com-
mit attempted enticement of a minor. Government induce-
ment requires more than merely soliciting the defendant to
commit the crime. United States v. Mercado, 53 F.4th 1071, 1080
(7th Cir. 2022); see also United States v. York, 48 F.4th 494, 502
(7th Cir. 2022) (“[T]he fact that government agents initiated
contact with the defendant, suggested the crime, or furnished
the ordinary opportunity to commit it is insufficient to show
inducement.” (alteration in original) (citation omitted)), cert.
denied, 143 S. Ct. 1772 (2023) (mem.). Instead, the government




Case: 22-1808  Document: 41 Filed: 06/29/2023  Pages: 12

10 : No. 22-1808

must have solicited the crime and committed “some
other ... conduct that creates a risk that a person who would
not commit the crime if left to his own devices will do so in
response to the government’s efforts.” Mercado, 53 F.4th at
1080 (citation omitted). Examples of such additional conduct
include: “repeated attempts at persuasion, fraudulent repre-
sentations, threats, coercive tactics, harassment, promises of
reward beyond that inherent in the customary execution of
the crime, [and] pleas based on need, sympathy, or friend-
ship.” United States v. Garcia, 37 F 4th 1294, 1301 (7th Cir. 2022)
(alteration in original) (citation omitted).

According to Leal, the evidence establishes that Carter did
more than solicit the crime—he fraudulently misrepresented
Corey’s age and repeatedly reassured Leal when he expressed
reservations about engaging in sexual acts with a minor.
However, there is another reasonable interpretation of the ev-
idence: Despite many opportunities to end these conversa-
tions, Leal persisted in actively planning a sexual encounter
with a minor.

Carter testified that he first conversed with Leal through
the Clay profile, where he told Leal that Clay was fifteen years
old. After Grindr deleted Clay’s profile, Leal initiated the con-
versation with Carter’s new profile (Corey) and continued
pursuing him even after Corey told Leal that he was fifteen
years old. Carter further testified that during the conversa-
tion, he waited to respond to certain messages to try to give
Leal “an opportunity ... to walk away.” Indeed, the preserved
messages reflect six- and eight-minute gaps between the
agent’s messages at certain points in the conversation. Instead
of seizing that opportunity, Leal grew impatient with the mi-
nor when he did not promptly respond to Leal’s request for
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an address, threatening to “just go home” and challenging
that Corey was “not serious” about having sex with him. The
messages also show Leal initiating the encounter (by telling
Corey he was “looking for fun”), selecting the particular sex
act that he wanted the minor to perform, and asking for Co-
rey’s address more than once. Finally, Leal confessed to the
crime and to knowing that his actions were wrong.

We have previously found comparable evidence sufficient
to disprove an entrapment defense in similar contexts. See,
e.g., York, 48 F.4th at 502 (concluding that “jury had sufficient
evidence to reject [the defendant’s] entrapment defense”
where the defendant “initiated conversations” with the un-
dercover agent online “several times after finding out she was
a minor”); Mercado, 53 F.4th at 1082-84 (concluding that an
undercover agent “fraudulently misrepresent{ing]” his age
and reciprocating sexual discussions initiated by the defend-
ant amounted to “no more than solicitations or invitations” to
commit attempted enticement of a minor); United States v.
Fitzpatrick, No. 22-2549, 2023 WL 1962644, at *4 (7th Cir. Feb.
13, 2023) (rejecting sufficiency of the evidence argument
where the defendant continued a conversation with an under-
cover agent after the agent said he was underage, “pursued”
the minor “by insisting that he was ‘interested” and “serious™
despite initial apprehension, and driving to the minor’s
home).

At bottom, “[i]t is the jury’s job, and not ours, to gauge the
credibility of the witnesses and decide what inferences to
draw from the evidence.” United States v. Brown, 973 F.3d 667,
686 (7th Cir. 2020) (alteration in original) (citation omitted).
While some parts of the conversation could reasonably be per-
ceived as inducements, when viewing all the evidence in the
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light most favorable to the government, a jury could have rea-
sonably believed Leal was not induced to commit the crime.
The jury was “free to choose” between these two “reasonable
constructions of the evidence.” United States v. Colon, 919 F.3d
510, 516 (7th Cir. 2019) (citation omitted); see also United States
v. Palladinetti, 16 F.4th 545, 549 (7th Cir. 2021). As such, we re-
ject Leal’s challenge to the sufficiency of the evidence support-
ing his conviction.3

II1. Conclusion

For the foregoing reasons, we AFFIRM the judgment of the
district court.

3 Leal also argues that the government presented insufficient evidence
to prove that he was predisposed to commit the crime. However, “there is
no need to consider predisposition” here because sufficient evidence sup-
ports that Leal was not induced to commit the crime. Mercado, 53 F.4th at
1085; see also Mayfield, 771 F.3d at 439-40 (explaining “the government can
defeat the entrapment defense at trial by proving either that the defendant
was predisposed to commit the crime or that there was no government
inducement”).
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