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' QUESTIONS PRESENTED FOR REVIEW

DID NOT THE CIRCUIT COURT ERR IN AFFIRMING THE DISTRICT
COURT'S DENIAL OF HABEAS CORPUS RELIEF WHERE THE TRIAL COURT -
ERRED AND ABUSED ITS DISCRETION IN FAILING TO SUPPRESS.
PETITIONER'S STATEMENTS TAKEN BY LAW ENFORCEMENT WHICH WERE.
OBTAINED IN VIOLATION OF PETITIONER'S RIGHTS UNDER THE' FIFTH
AMENDMENT TO THE UNITED STATES CONSTITUTION AND ARTICLE 1, .
SECTIONS 8 AND 9. OF THE PENNSYLVANIA CONSTITUTION? T

pID NOT THE CIRCUIT COURT ERR IN AFFIRMING DISTRICT

COURT'S DENIAL OF HABEAS CORPUS RELIEF WHERE TRIAL COUNSEL '

VIOLATED PETITIONER'S RIGHT ‘AGAINST SELF INCRIMINATION v
RIGHT TO DUE PFROCESS, AND RIGHT TO EFFECTIVE ASSISTANCE oF .
'COUNSEL WHEN COUNSEL CONCEDED PETITIONER'S GUILT VIA .
_DIMINISHED CAPACITY DEFENSE, WITHOUT FIRST CONSULTING WITH
THE PETITIONER? .

pDID NOT THE. CIRCUIT COURT. ERR IN AFFIRMING THE DISTRICT
COURT'S DENIAL OF HABEAS CORPUS RELIEF WHERE PETITIONER'S
COUNSEL WAS INEFFECTIVE FOR FAILING TG CONDUCT A PRETRIAL
INVESTIGATION OF THE "VICTIM'S "TIME OF DEATH AND_ -
NON-EXISTENCE OF PETITIONER'S DNA ON THE VICTIM'S BORY AND’
THE MURDER WEAPON? ' : S

DID NOT THE CIRCUIT COURT ERR IN AFFIRMING THE DISTRICT.

COURT'&S DENIAL OF HABEAS CORPUS RELIEF WHEN PETITIONER'S,

COUNSEL WAS INEFFECTIVE FOR FAILING TO ADEQUATELY .ADVISE

PETI_'I.‘-T_ONER OF HIS RIGHT TO JURY TRIAL AND RIGHT TO TESTIFY?.

DID NOT THE CIRCUIT COURT ERR IN AFFIRMING THE DISTRICT

- COURT'S DENIAL -OF HABEAS CORPUS RELIEF WHERE PETITI_jONER'S;‘

COUNSEL WAS INEFFECTIVE FOR FAILING TO OBJECT TO THE BIAS OF .
THE FACT FINDER? o ' Lo : 3
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1. c;r&gzows OF OPINIONS A

'-The renert. 'ané recoumendation of the Gniteé-A Sba\.te&'
‘{aeistrate Judge for the Middle Diztrict ot‘ pennsylvania o":
Pemticner's ﬂ;pcbien ?254, Patitw'\ Por Writ of Habeas
Coxpus is unpublished and a_ttac‘hed hereto as’ APPENDIX "1%.

 The opinion and“Aorder.éf the United Sb'ates Di_sbric'b"'
Court for the ‘Middle District of P‘ennsylvania adopting the
Unibed.States Magistrate.&'u.dga's report and reccmmendatian
js unpublished andl was filed on the 30th day of pecember,
" 2019. See APPENDIX "2". o

The order and cmmum of ‘the Uniteﬂ staltés Court of
Apgeals for the ‘I‘hird circuit is unpub)ished and attacﬁeda
hareto as S‘PPEhBiX n3n, “

II. JURISB!ICTIOWAL QTATE’MEHT.

The Judgment of the -{}niteﬁ states. Cour:t of Appesls for
the Third Circuit was entered on the l"Sth day of uuly,“
2020. The Jurisdictiﬁn of this Ccourt is invoked uneer 28
U.5.C. §1254(1). |

I1%. CGRSTI'I‘MIOHI&L PEGVISIG‘ IS EHD STATUES INVOLYED. ‘

1. The Fifth Amendment of the United States
Ccnstituticﬁ provides- | |

URo nerson s‘nam ba..compell*d in any ctipinal case tai

be a'_ witness against himself,. 6eprived of l1ife,

1ib;erty-’. or property ‘without ~due process ef 18Waso"

2. The . Sixth smendment of the. United States.
censtitution pf&vides thate.

*In all criminal grcsescu-tions,' the aécuseé shall enjey"

1
1



the right to a gpeedy -and public trial, by an {mpartial

jury of the state and district wherein the crime shall

have been committed...and £o be informed of the nature
and cause of the accusation...anéd ta Thave the
acsistance of tcunael~fd: his defense." |
3. The Statue under wnich Petitioner gought Habeas
Corpus relief was 28 U.S.C. §22%54. |

IV. STATEMENT OF THE CASE.

George Finﬁ (hereinafter “Fink") was charged. withf
kiiling his ex-glrlfriend, who wag found dead at hwer home on
January 21, 2006. she had been S’mc"htred and her cause e.f:.:
deat'h was ruled a bomxcide by asphyxiation. Acccrding to .
teétimany, on January 20, 2006, the éay befors her’ death,
Fink had asked his aunt te give him =2 ride to_ the area;
where the victim lived, Hunlock Creek. Fink‘s aunt tésﬁified'
that the victim had ‘obtained & Protection chm abusefo:dafn
against him becauge he had threatened to ®ill hat on éevara;
"previcus occasiens.,fhat sane day, Fink asked ‘his cousin Fer.
a - ride, and ‘his @ousin dropped him off in Hunlock
Creek; bhetween S:IS.énd 83130 pemes éhe sutepsy of the victim
réveated thatithe victiﬁ had died 24-36 haﬁzs before she was,
found on January 21, |

?ink'was tried before the Luzerne Ccunt{ cQurﬁ’of ccﬁmcuf
Pleas dJudge, Michael Tx_60qahan on Criminatl Trespaéa, Falsa 

Imprisonment, and Criminal Homicide.

> - - PR - . - . . -
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According to detectives, Fink gave a statement to police
after he was arrested on January 26, 2006, pursuant to a warrant
for his failure to appear at a sentencing hearing. According to
detectives, Fink was read his MIRANDA rights, but he signed a
waiver, yet he still requested a lawyer. The commonwealth's
version of the events allege that even though Fink requested an
attorney, Fink willingly initiated a conversation with Sgt.

Whitaker, without Sgt. Whitaker probing Fink, post his request

for an attorney.

In the statement, Fink went to the victim's home, waited
for her, grabbed her from behind, duct taped her and cut himself
in front of her. Thereafter, according to the statement, the
pair attempted to have sexual intercourse, but Fink could not
perform sexually. The victim then began to belittle Fink and hé

"Blacked out."

However, Fink did meet with Dr. Richard Fischbein, who
ultimately testified that Fink suffered from major depression,
recurrent passive-aggressive personality disorder with borderline
and histrionic features. Trial counsel moved to suppress the

statement made to police, but the motion was denied.

Fink proceeded to a bench trial after waiving his right to a
jury trial and was thereafter found guilty of first degree .-

mutdee - and "related: offénses. z=FinkzTwas::senténced to



iife in prison and received cenéurrent gentences for ¢the .
related offenses. | |
| Fink sppealed ﬁc' the Supericf C@é‘rt of Pennsylvania who
éffirmeé .the -jucfg&aant of &ent_enda on Sept‘ember‘ 22, |
2009. E‘ink filed Petition for Allowance which was cienie_d‘.'»
 on or aboot January 8, 20!0, Fink filéda,?etiti'on for
Pest Corviction rélief putsuant to the FCEA.. As & fésult,.'a'
PCRA hearing was held on Septémber 1, 2010. The requested
. ﬁelieﬁ‘_ was.éeniezd- on Gc;aber': 6, 2010. However, after an
appeal tc the Swpeiior Court, t‘f#e PGRE\ court's. Qréer_was:
vacated ané Fink's vé'.irecf; apﬁ:eéi ri'gm::s' w-.er:e rginstaé&é" dﬁe,
to a?pellate'counsel's f'aii.qre .tel bri’ef the iésue, pertaining
to- the _sugprassicn.‘ié;su&. The appeal was filed and judgment
: of sentence was eaffirmed on July 19, 7012, Petitiéfx for
allovance {éas fileé vhich was éénied er March 12, 2013.
" Pink then filed another PCRA petition on November 8,
2013;13 this Pet‘itiaﬁ:--?ink reised eix claimé of trial
counsel's ineffectiveness alleging that counsel failed tQ'A
vcﬁallange the time of the vic.e:.i.m's death; adeguately prega.r:a o
. for trial; arguggl the lack of Dfm evidence en the vi¢£im
&sse:ﬂ; Ehe bias. of the ﬁrial 'ju-(zge;‘ advise defendant cf his
'right«&', ne_xf; te testifv; and ens;:zré‘_Athat -(:he‘.- __déf.end‘ant:
knowingly vwaived “his right to & jury trial. The PCRA Cdurt:
denled Fink's patition, finéing that the 'ciaims lacked
‘merit. The éuperior:{Court aft‘irﬁed the denial of the PCRA
Court and Firk filed é. peﬁiﬁiqn for allowance to the::

Pennsylvania Supreme Court which was éeniéd on June 15,'

i .



20164 |
Thereafter, Fink fi1ed petition €or ‘Writ of = Hebeas
Corpus to tha _.Distrtct Court putsuant te 28
«GaCea {'32?‘;4. After at,lmring ‘E‘ink to ex‘nuus "is ciaims in‘
the State Courts, the d,is.tz:;ct ('eurt denied Fink's petition
for Writ of Habeas Corpus cn December 3G, 12019, ?spp-lica»ticn
vfbr Certificate of &pgealabzlxty vas filad and ‘denjed dﬁ'
July 15, _202@. Thus this presend "es’zit of Certicrari is

timely 2né properiy wefore this Courk.



Y. EXISTENCE CF JURISDICTION BELOH.

Petitioner -'properly exhausted all his clains in the

-state court’ befere filing the §22'-34 petition for writ of

" habeas corpus to the  Middle pistrict  Court of:

Pennsjlvania. Théreafter, a timely appeal to the Unitedl

‘states Court of RAppeals was filed.

¥I. ansews FOR GRANTING THE HRIT. .

Third Circuit Court erred affirming the district Court's
denial of Pet‘_i'tloner s due proce_ss -and 5th Amendment rights

aeainst self incrimination because the state of Pennsyjlvania'-;

'clearly viclatec Petitioner‘s, rights, 1in direct conflict

with thls COurt's dec151on 1n HIRANDA and REED Ve FARLEY, .
infra. The record reveals that after Petitioner requested to )

have counsel present for the interv1ew, the troopers st111

' _told Petltzoner that it was better for Petitioner to "get:

his side of the story outn. WJ.thout this illegally obtained'

‘ev-ldence, there is no proof that Petitioner committed thisff

crime beyond a reasonable doubt.

.2.; The Third Circuit Court erred aff1rming the Distncti:

Court S - denial of Pet1t1oner s ineffective assistanc:e of""
counsel claims because its- decision is in direct conflict_

with this Court's . decisicn in STRICKLAND V. =WASHI‘NGTON:T,'

~infra. Counsel did not inform Petitioner that counsel - would

. be conceding admissiori to the murder of the.victim; Counsel

failed to challenge the time of the victim s death; failed'

tc assert the lack of DNA emdence on ‘the victim; fai]ed to"



&dfi‘ise ?etitionér of-hi‘s rigfhf; .tb nct teshify: and Ht‘ailec? to -
challernge the bias of the trizl judge who was;l‘ t,_he fack
finger in Petiticoner's bench trial, It’. not for _cau'nsel's'
'.in&ffect_ivenéss there is 2 Likelihood- _tb&“b the outcone 65
the proceeding would have béed éifferent..

30 Tha 'I’h_irév cir'guit Court erred 1n affirming the district
court's deéni_él of petiticner's 2284 | petition withc;ut':.-'
conducting an eviéentiary: Eea‘ring. to Eeacl.vé " factusal
’dispuﬁes, w‘h{ic‘n,-.-"if true, warrants habeas relief and the.
ré:cord 618 not “conclusively show? - that .he could oot
estabiish facts wvarranting relief under section 22'543.- which
entihled'PetAtﬁoﬁér toc & Eeéring. A

4. Fetitioner r%sgecﬁfully urges g:ha§ 3ll aspects of the
Circuit éanrt's decision are erronecus and at a variance
"with this 'Ccurb"g decisiéns as explained in the argument

e I,GW"



VII. ARGVJHWTS AMFLIFYING RE&QONS FCR_WRIT.

S DID NOT ’iHE CTRCUIT COURT ERR IN AFFIRMING THE DTS‘TRIJF
COURT'S DENIAL OF HABEAS CORPUS RELIEF WHE'{E THE TRIAL COURT .
ERRED AND &BUSED ITQ‘ DISCRETIGN I.'s.’ FRILING TO SUPFREQS::'
PETITIO!\!E‘%"‘ STP.T"E"EN’I‘S TAKEN BY LAW EP\FQRCEF‘EKW FERICH WERE

OBTAINFD IN VIOLATIOY‘I oF PETI'FIGNER‘» RIGHT UNDER THE FIFTH

AMENDMENT TQ THv UNITED STATES CONSTITUTION AND ARTIctE 1,

SECTIONS 8 AND g OF THE PENNSYLVRNIA CO&KTITUTIGN°

The U.S. Supreme Court, in MIRA&“A Ve ARI fé, »§84
U.&. 436 (1%986}, prgviéed a aet ‘of guieelines oy uhich an
_inéividual's right agalinst self- iﬂcriwi1ati0n under the
Fitth Amendment is toe be saf&guaréeﬁ‘ Whenever & persen is’
»in custody anc "subjﬂctec to aitner CRRYESS &uesti@nfng ar’
‘its functional equivaleﬁt,. interrogation, MI?RNDA
warnings are r&quiraé. COVMONHEARLTH v. DEWAR, 674 A.Zd.714,

717 {Pa. Super. 1996). such questioning of interrogation

‘maccurs  where the pelice shouvld know that thelr wgrds or

actions areg reaﬁgnabiy' 1ikely to elicit an incriminating .

response frcm'thé suspect“.-CGﬁM@NﬁE&Lfﬁ V. GUYNH, 723 R.24
..]43. 149.(Pa. G99} (citiug COH MGNHEAL’IE}' Ve HUIGHES, 639 A.Z2d4 '.
763, 771 (Fa. 1994)).

 As éxpréssaé by the ?enﬁaflvania .Supreme COQgt in
CGNMON&EALT& V. FITTS, 740 A.2d 726, 730 {(Pa. Super. 3@99},'
,deterwining vhether a suspect s in Chaﬁcdy does not requira
that the police make a formal arrest, ﬁor_that the police
intend to ﬁake an arrest.

When & éeféiéann iz in custody, he is entitled to



MIRAKDA. x«?srniﬁgs; See c:owcmﬂzaméﬁ V. MARABEL, 283 R.24 2354,
A(Pa. }G'H-). A ‘éete&mmatibn of 'vhethie.r'a vdefendant {*alié‘lr
miveé his MIRANDA thhte depenés on a two prong 'analy‘sim‘
(1) Was the waiver -valuntary, in the szense that Defenéanb'«»
"c:h@_i'ce WHE not the end result of csovernmentai pressure; an;!
(2} Was the waiver knowing and fntelligent?® cmfnsmmvﬁ'l
V.,BRO&&. 583 R.2d4 805_, 3!&-—13 (Pa. Super. 1990) Cerxt.
penied, 502 U.S. 946 112 S. ct. 391, 116 L.EG.28 341 (1991).

roniy if H‘\e tcbdity of cuc:umst:ancnq gorrounding the
interrogaticn reveals both an nncoerced choice  and .the
requisite 1eval of '*cmm:ehenqicn may a cmﬂ:t p#qperlyr‘
‘conclude that MIRANDA Rights have been wazvab W COMMONWEALTH
V. C‘?PHES, 522 A.'A‘Zci 63, 65-66. (Fa. Suparls 1687) &ppeal"
c‘ieaied,' 536 Pa. 616, 531 A.2¢ 1118 (Pa. 1687), cert. denied,
484 U S. GEH, !08 Sa .Ct. 493, o6 L EG.2d 494 (1067).

A The' court must view and asgess the totality of the
c'irc:Aumsta-nces qurtcunﬁinc Defenéanu and she interrcgaticn.
iucl"'ﬂng, as applicah?e, 4efanéant s - menta: age, IQ. mental
gissase, limited gs&tzﬂatxan anfi cpnehal ccmdit:ion, &8s weil acr
{:‘": _éu&(raﬁien a_ﬁd means of t‘he«. interragati‘oa, the c;cmci.ition’s;
sptendant to the detention, " the attitude of ,t.’:ée
. iﬁterrdgator, ané' any a'né‘ a.n.loti‘ﬁer factéfa;"thais couldé drain
2 per.;s'on's' abitity to withaténd 'suggasbicn‘, and
céetcion.- COMMONWEALTH Ve KESTER, 7'09 . A.24 ”'37‘9-,. 8G2
(Pa. 1998). R | |

in Petitioner's caé:-e; the record refiects that the

pefendant, pricr to being engaged by the. pennsylvania 'Stata:'_'



Police(PSP), was hospitalized under section 302 of the Mental

Health Act at Geisinger Medical Center since January 21, 2006.

Though the defendant was release from this section 302 commitment

on January 26, 2006, without medication, he was still expressing

thoughts of suicidal ideation. (Suppression Hearing p. 32).

Immediately upon picking up the defendant for a bench warrant
on an unrelated case and for failing to appear at his sentencing
hearing, PSP read Petitioner his MIRANDA Rights and had him sign

a waiver, on the same day he was released from the mental health

institution, January 26, 2006. Petitioner and PSP didn't arrive

at the barracks until one hour after initially picking Petitionmer

up, between 11;30-11;40 am. (Suppression Hearing p. 8).

Petitioner was handcuffed and placed in an interview room,
constantly in the presence of at least two troopers with the door
closed at all times. These troopers began interrogating Petitioner
approximately one-half hour after arriving at the barracks or at
12315 pm. (Suppression Hearing pp. 9 & 11).

One hour after the initial interrogation began, the troopers
finally disclosed to Petitioner that they wished to speak with him
about the death of Charlene DeWitt. (Suppression Hearing pp. 10
& 36). Petitioner denied involvement in the death of Ms. DeWitt.
(Suppression Hearing p. 11).

Because the Petitioner did not give the answers the

10



treoopers were loaking for, . after three hours of .

e an—

'interroqat.ion, Trooper Prul,a left the room and was replaceq'

by Ccfporal Hannon. uppression Bearing, P. ]?, 35). Agaln,l
however, the petitxoner Genied his involvement. (Supnreqqicn“
:heaglng. p. 12). Corporal Hannon intervieved the petitioner
for approx ﬁately t%o hours without SUCEeSsS.

Knowing that petitioner . was familiar - with-

Sgt. Whittaker, . éfte: 5 hours of interrcgation by-‘.other’_'
trcopers, Sgt. Whigﬁaker was brought in  to engagé,'»the
defendant ' in inte:rogation.. at approximately- S=00>
PM. (Suppression ﬁéaring, p. 12, 37). Pétitioner :ﬁ knewf
Sgt. Wﬁiﬁtakér for épproxiﬁaéely iS years énd‘ the tféopers
behevea that Sgt.. Whittaker would get Petitioner to open’
BPe (buypression Hearing Pe 38). Sgt. Whittaker rcnninued to
interrogate Petitioner and confron*ed him with facts ‘of the
'case.A(auppress1on Hearing, p. 13). _
Petitioner ref]ected that he did not remerber anythinaf
- and the investigators a@viseé ‘him if he dlc not tell them
his story, . the evidence would - >te11 thé- story for. .
himxv(Suppression Hearing, pe. 14). At this point, éftér 2.5?
hours of interrcgatioﬁ by Sgt. Whittaker, 'tﬁe defendant, a 
‘mentally 111 wan, ‘just- releases . from Mehntal Realth
.hcspitalizaticn,, iﬁdica;ed that he Sélieveélhe needed a
1awyer.,(8uppréssién Hearing, Pp. 15,.. 38, 47)6 Tfoopers' 
clalmed they stopped asking ¢uestions and terminated thei'
-1ntervicw process after that. (Suppression hearing;:

p.}S). However, the. trcopers d1d not allow Fink to contact a

11.



lawyer, claiming that Fink hadn't specifically requested to use
the phone. (Suppression Hearing p. 38). Although the questioning
allegedly stopped, Fink was never left alone nor provided access
to counsel. Instead, Fink was intentionally left in the room
along with Sgt. Whitaker, who the troopers knew Fink viewed

favorably. (Suppression Hearing pp. 44 & 15).

Ultimately, the troopers, once again, before leaving the
room, advised Fink that this was his way to get his side of the
story out. (Suppression Hearing p. 39). And again, that if Fink
did not tell his side of the story, the evidence would speak for
him. (Suppression Héaring p. 40).

All of the above mentioned took place while awaiting trans-
portation to the Luzerne County prison on a PFA violation and
bench warrant. (Suppress Hearing p. 47). Then, Fink indicated
that he would provide a statement. Although Fink requested an

attorney, the interrogation continued to occur "where the police

should know that their words or actions are reasonably likely to

elicit an incriminating response from the suspect." Commonwealth
v. Gwynn, 723 A.2d 143, 149 (Pa. 1999). Thereafter, Fink gave an

oral statement to Sgt. Whitaker and agreed to give a written

statement as well. (Suppression Hearing p. 50).
Thus, the record clearly shows that Fink only waived his

Rights in relation to the Bench Warrantfor failimg to appear at

his sentencing hearing. When questioned about the murder of

Ms. DeWitt, Fink clearly requested counsel and the troopers’

12



words and actions kept the interrogation ongoing, notwithstanding
Fink's request for an attorney.. Any statement obtained after that
is tainted evidence and any judgment based solely on the tainted
evidence is void. There is no untainted evidence that would
suggest that Fink murdered Ms. DeWitt.

This Court has made a decision in Arizona v. Roberson,
485 U.S. 675 (1988) that held a Miranda violation occurred where
the police held Roberson after he requested an attorney. Three
days later, still in custody, Roberson was interrogated about
another crime, but the officers were unaware of Roberson having
already requested an attorney, they reinformed him of his rights,
which he waived and they obtained a statement incriminating
Roberson in the initial crime.

Petitioner would posit that he has even more of a Miranda
violation than that in Roberson.

Under the reasoning employed in Roberson, this Court has
explained that an individual who is in custody and has expressed
his desire to only deal with police with assistance of counsel of

counsel shall not be the subject of further investigation, unless

he initiates the discussion with authorities himself or states
likewise. Id. Roberson, at 682.

The above cases show the importance relative to the request

for counsel. Based upon the above, it is submitted that once the
defendant expressed his inability to deal with interrogation

without the assistance of counsel and his:desire for assistance

13



of counsel. At that point, the troopers and Sgt. Whitaker should
have discontinued all communication with the defendant and
acknownledged the defendant's desire to exercise his rights to
counsel and toremain silent. However, they did not. Rather, the
troopers continued to engage Fink in a manner intended to illegally

obtain a statement.
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2. pPID NOT"I’HE CIRCUIT CéURT‘ ERR‘IN AFFIRMING bISTRICT"
COURT!'S DENIAL GF ‘,HABEAS_ CORPUS REEIE‘E‘ ‘WHERE TRIAL COUNSEL '
V"IOLATED ', PETITIONER'S" RIGHT .AGAINST 'SEI_JF, INCRIMINATICN.,‘:
RIGHT TO 'D'UE' PROCESS, AND RIGHT Afr'o EFFECTIVE ASSISTANCE OF -
cowém;‘ WHEN COUMSEL CONCEDED FETITIONER'S GUILT VIA
DIMINISHED CAPACITY DEFENSE, WITHOUT FIRST cONSULTING’WITHf_
THE PETITIONER? | -

I‘ﬁ Petiucner s case, . he has consistently maintained.
his innocence. Alahcuﬂh Fink gave an {llegally 'obﬁainedf
statement that he was in the victim's house on. the c}ay cf:,
_.'rer death. Fink has" consistently maintampé t.hat the ‘victim
was 11v1ng when he exited her home. ‘

“The extremély ' limi_ted defense of d,imihiéhed"f"
capaéiiy..',is o-nly- avai'lab’le. to deféndants vho i.admit
cri.‘mi‘nal- cul.pahi].itir, but contest the d'egree.. of cul;paﬁbi]_ity
pased upon an - inability to form the sp'ecific intent J:o:"
kill.“.-COi‘ﬂViONWEAl‘;TH Ve HU'fCHINSGN, 611 Pa. 280, 25 A.éd ?77
(PA 2011). o |

'~ '. only a crim.ingl defendant has the authority to conce'de_
criminal liabi}.ity ané autherize  counsel ’to‘ prasent a
Gefense of diminished 'capacitj. cowowmnfm v, WEISS, 622
Pa. 663, 81 A.3d 76? (Pa. 2013), citing BUTCHINSON, 25 A.3d7
at 31 5. . | _ | | " .'

Slmply put, Fink has never aemitted to acuual ly klllingi
the wvictim. The ‘mere facts that Fink was in the vic1nity cfli
the v1ctim on the day she died is not evidence of Pink's,_'

gui-l.t. The mere fact that ,Fink's DNA was on a knife, when
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ﬁhe victim haé no cuts 'nor"killed by a-knife; ‘that_tis,not' '
evidence ofvi Fink's éuilt. P,dﬁi'tionaliy; the victim is Finkl'si
ex-yirlfriend, and any DNA. faﬁnd in'her »house b‘elongi‘n'g't;';‘
Fink is not surpriéing. | )
| wn.h that being said, fdf_ E‘in}t's‘l trial counsel to take )
it - upon himself to forego his c_lient;s due éroceséi and-f.A
p.rg‘sumfbt'iion. of -innoce'nce rights, vArit-.hout: Fink's kno-m.edgeﬁ'
ané permission, ié,;a clear violatiqn df t,}.zeA United Statest
'.anc} Pennsylvania's Coﬁstitutions.. Furthermore, q:evufﬁs.el's
actions are in -violation of STRICKLAND V. WASHINGTOI‘?. .466:-
U.S. 668, 687, 104 S.Ct. 2052, 80 L.FPd.2d 674 (1984). .It is’
ineffective. assisté’ncé of éounsel for the at.i_:o'rn'ey to’
present -an diminished capac‘ity.defense. even 1if it ’wéjs the
only defense. See COMMONWEALTH V. WEAVER, 500 Pa. 439, 457
A.2d 505, 506-07 (Pa. 1983)(holding tha£ even if-gdimi";ﬁished
capac_iity was only y‘iable defense, trial counsel would be
deemed ineffective for presenting this :defens_e ‘without the
cor}senﬁ of de'feﬁdam‘:). | |
Théré is .no‘ on‘.the record coilcquy (pursuant to
Pa.R.Crim.P. 590) of Fink waiving his cens.tibuti.onal. .:ig‘nts:i.
a_'nd’ tﬁe burden to establish that Fink kncwingljr and-‘v
voluntérily effecf:i\?elyvplead guilty rests solely upén‘ the
commonvealth. See  COMMONWEALTH V. DAVIS, 457 -Pa. 104,
198-95, 322 A.2d 105,_105 (Pa. 1974). . - F
lfgnséead, Petiéion’er has continued to maintain his':

'inf_wéénce, threough é‘very' stage of his éase and at n_é point

plead guilty to  the charges. See Hotes o'f Testimeﬁz 20,1{,
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25-26. Tﬁus} V'Pétitianer is wrongfully 'cunvictéd of the. -
crimes chargec and coﬁnsel viclated Fink's :ights; alsqf
p:Qvi&éd Fink - ineffeétive assistanée ' df Acounsél 4b;_
ﬁresenting the diminished capacity defense without ?ink'si

PerRiS&LGT.
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3.; DID NOT THE CIRCUIT COURT ERR TN.AF$IRMING THE DISTRICT
_CGURT'S DENIAL OF HABEAS CORPUS RELIEF " WHERE PETITIONER‘S
CQUNSEL WAS INEFFECTIVE FOR FAILING TO - CONDUGT A PRETRIAL;
IﬁVESTiﬁATION OF THE VICTI&'S . TIME 0F  DEATH  AND
NON-EXISTENCE OF PE'EITIQNER'S' DNA ON THE vrc'rm's BODY AND
THE MURDER WEAFOH? o | |

in Petitioner‘s ‘case, the victim vas smothered with a
pillow as determined to be her cause of éeath. The time
whichAPetitianer spent at . the victinm's house thab day.-
Peﬁiticner‘ haé cut hac own hand with @ knife. as he ﬂa:ned-
the victim that he would kill himeelf (N.T. p.IS). However,
Petiticnet s DNA sié not match the DNA on the pillow, nor
the o
DNA under the victim's finger nails.

Counsel's ineffectiveness 1195 in this failure to
invesbigate'pretrial, and thekéafter_presenb the lack of DNA&
sevidence ' (whEre it matters) to t&a' f&ct finder. This'
information being removed from the fact finder's‘

getermination of guilt undermined confidence in the cutccme.

The Pennsylvania Supreme Court held in, IN THE INTEREST
OF: J.B. APPEAL OFs JB, 847 pa. 339, 189 A.3d 390 (2018) °It
must be remembered #haﬁ‘ guilt most be preveé apd not
ccnjecturaé. Thé reasenabla inferénée of guilt must be baged
an facts and conditions . proveé; {t cannot rest solely on

guspicien or surmise. These do. not tzke the Aélacel af:

testimony." Citing COMMOHNWEALTH v. DUBOISE, 26% Pa. 169, 112

18



‘A. 461, 463 (Pa. 1921).

sNotably, thisl principle vas apélied »by lcmr ‘C’aurt_ in
the c¢acge of ccm%emmwm Ve WO-BNG- KNEE NEW, 354 Pa. 188, 47
A.24 450 (Pa. 1946), to reverse 2 murder conviction when a1l
of.the cirgums-tanbial -evidence of record presented at trial,
which - ovr Ccn.-.;t;" accepted as true, did not establish the
. Gefendant's guilt beyond a reasonable doubt, but, rather,
vas in 'equiéoise" on this qguestion. That is to say, thé.-
4tﬂa1. ev.idemé_:e ecually suppcrted . two reason_able bat
diametrically eppesed' ultimate iéférences: .onel that the
&efén&ant cqmmiéted the murder, and Qhe second _'r,hat,;h'a_ éia
nct commit the murder. |

*In WCHNG 'KNEEA NE¥W, the victin, al p':ropri_et’:}:iz af & :
‘laundfo@aﬁ in cﬁ-est;é; Countf, was found dead on Sunday, ‘Juné‘
24, 1943, ‘lying in a pool of blood eon ths'floar"in his
.apartmént, having been bludgfeo-ned te death with ‘a.
hammer. The apartnent had heen zamza::ked and mouay that the '
victim had stored ﬁherem vas nmissing. The apartmenu' borev'
gruesome testament te the viciousness of the erime, as tzhere
. was entensive bloecd spatter -evidence throughaut. A brown hat’
with a red faather in the band an-d- a2 human hair inside was“-
'diﬁcovereﬁ on his bed, and a ﬁalf em_pt’:y' bottle of beer v'zasi'
obaerved aitting on the kitc‘mn table. lT‘né defendant, vwho
wag an acquamhance of the victim, and wvhe visited him
fairly recularly, washeinq - detsined  in  New Yaf? on.
immigration v1olat.icm. He became a smspect in the muroer &ﬁd

was questxaned extensively by detectives. urin_g' the.
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Vintezrogaticn, accordiﬁg to t;he detect'ivea, the éefem@ant,'A
- who was of 1imited fiuency in the emcxl.is'h language, admitted
‘Lo being “with the vicbim on Sunday morning until 4:00
_Va.m. and drinking beer in his apartment; hovever, vhen ﬁ‘ne':
debectives inguired  further about his interections with the
victim, he ﬁerminated the interview. ciaimina ilmess. W‘nuaﬁ
1Ar. custody, the éefendant. who had quit his job in a
shipyard earlier in the week, was found' in possession of
'aver StI.ZOG éouéks; after h._é éaniedﬂhaving any woney on his
person. B

"The defendant o wés atresteé and charged with
flr&t-decr?e murdéer. M‘trial. the cgmﬁnnweémh intrad"ﬁced a
panoply of cir\.umqtantial evidence to establish that thel
defendant had murdered the victim: the defendant's alleged
statements 'eo detectives admitting ¢hat he was with the
victim until 4:6@ a.m. Sunday zmrn'ing.\and that he left fcs'r:
New York later that morning at liG:S(} a.m,, which was
i:havaractérized by the p‘résegutién as -fiight, and, thus was-:>
evidence _of his 'conscicusnas ' c:wf guitt; 'ﬁ.es'timoﬁy' of
witnesses who claimeé to have seen the defendant in Chester
'cdunby en the nic:ht.. of the murde:; testimony from the
corener wha &pproximated the tiwe af the virtim's death a'c
between 2130 amd 4:¢30 a.m. baged on the preg:eqs of riger’
wortis in the victim's body; testimony that on the Saturday
evening preceding-thez murdef. a witness savw the defem&aa&
veériﬁg a2 brown hat that Lﬁeked 1ikxe the one found iIn the

victim's bedroonm, vhich the Co‘mmcnwéalth theorized was teft
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behind by the éefendant in haste to flee the epartment after
compitting the crime; the fact t;hat there was ne eviéence cf
- forceéd entry inta the apartment, sugc‘esting thab the killer_
_was a person, like t‘he defen&ant. known to the victim so
that the victim let him inte the apartment volvntarily; t‘ne.
victim was knc—wn»bo carry large suns of money and _thezl
defendant -vms,} at the time of hig arrest, found - with a
aubstangial sum- af wmoney,’ evani hﬁaugh ‘ditneéées testifiedi
that tﬁey had 'never‘ seen the defendant carrying ' large
amounts o-f casgh on his person before, znd he did‘nct'earn:'
substantial pay in his employment. |

| £ The _ésfendaat, thr@ugh crass‘-examinaﬁicn' and the
testimony of i own wiﬁnessaa,_ presented 'the', following
- evidence to the jury: the cémner's aémis’sicn undar'crosé.'
examinaticm that - he cehld rot . fix the e\xact time of death."
: »given the va*ying speerﬁs with which rigor mortis -yrcgresses
that are dependent con the age ané physicdal condition of tha
body; testimony that the murder weapon, the hamme:_.". was
exami-ned by ths FBI . and no f‘iugerprints or otﬁer physi-cal_'
evidence were found on the hammer to establish Lhat the
defendant ‘na_d uged it to comnmit the murder; the Eacu that
‘the defanda’nt's . fingerprints - were net found on i;ha"
half;empty bacr botble; experd !;estimony that the hair".féuné“
in the brown hat was the victim's  and other testimony
showing -that, on the fev eé_:casi_cns ‘gdefendant was obé‘.erve&.;
vearing a brovn ’mt, it @té¢ net have a red feather in the

band‘x. test‘mcny af three &itnesse" that ﬁ@fertnant vas in New
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'f(:v!.'k': on the night of the murder gambling with bhem. the
testimany of the defendant in which he deﬁiied 'gi.ving the
statements which the detectives testified that thet’ gave,
claiming he did not understaﬁd their guestions’ and that ﬁﬁey ‘
physically coerced him; ‘avidence that bhle was preparing for
degortatien e‘umnq uhs weak of the murcer and had. shipped
hig clothes to Wev York the preceding Thurgsday before the
murder, and had .achually left Chaster Cmmtg the fgllowing
étid’ay morning at 1:00 a.mey testimony tﬁat sméez of the
money in his possession  was from hvi.s savings which he had
vithdrawn form his bank earlier in i:he veek, as he feared he -
would be de‘pgrted;' and bankArecezdc; showing withdravals nﬁi'
money.‘albeit not the entira amgunt he was found with, The
Jury, after hearing ai 1 of bhis svidence, returned a verdict,
of guilty of the charge of first-degree murder.

"T“\e Pennsylvania - Supreme . Court reversed the
defendant ‘s cemvict.ion on the cvrcumds that b%e evidence vas
insufficient for a jury to have been convinced heyond a:
' -rea'sonablas | :c‘ic;ubt‘ ‘that the éefenéant muf:dere&  the
‘victim, &péc’:ificail.y. our cgﬁrt_ examined = all cf bhé-
.above~digcussed evidence, highlighted ité 'conﬁzadictéry'
natnré. and fcunév that it, at most, @u;ﬁpoxtec& two equal but:l
funéamentaliy incenfzictent inferencea on this quastion. IN
THE INTEREST OF: J.B.. at
1898 A.2d 411. |

The base rule from IN THE INTEREST OF J.B. is. that.;'

"when two egually reasonable and mutuauy inconsiatent“

-~
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{nferences can be drawn fram the same set of cizcumstaﬁcas;
a [finéer of fact] must not be permitted to guess which
infareﬁce iﬁ will adopt., especlally when one of the twveo
guesses may result in depriving a defendant of his life ori
his 1iverty." 1d. at 647 Pa. 373.

Therefore, petitioner Fink's ¢ounse1 was iﬂefféctive:
for feiling _té present the gvidence tc_sﬁaw a.»mﬁhually'
intohsiﬁtent inference'bhat cculd be érawn. Trial ceunsal
falied to present any DNA experts at trial to ‘show how, with
the cuts toa Fink®'s hand, it would have been impossible fcr 
Fink‘to‘have cammitﬁed the muréér angd not transfer_his‘nﬁn
to the murder ¥eapan or the. victim's bodye frial Cﬁﬁnsel
alsoe failed to consult any DNA exp@rts‘pretriél.ltherebyf
depriving ﬁimselflcf critical kncwle&ga necessary to thez
formulation of a defense. See  SANDERS v. RYDER, 183
Fed. Appx. 866 (2th Cz:. 2006). | |

"It is eepeciauy important for couvnsel té seek the
advice of an egpers when he has no knowledge or ewpertxsc:
sbout the ficld." See SHOWERS V. BEARD, 635 F.3d 625 (3rd
cir. 2011). o B |

. Counsel has a guty to conduct a- thorough inyestigatiéﬁiu
of his client's case in crder to ﬁndé§stané Yey facts of ﬁh@;

‘case. "To make & reasoned jummert abqut whether evidence ia

worth presenting, one must know what it says.” id. citing
COUCH V. BOOKER, 632 F.3d 241, 246 (6th Cir. 2011).
Petitionﬁr was prejudiced by hiz counsel's actions

b@CuU&E counegeal, unprepare@ for trial, decided from his own

—~ -~
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accpré to fgreg§ Fink's .piesumﬁtién of innocence andA
‘prééentéd a -defense of dimiﬁishad- ‘capactty.lf campletely.
against Pink's '_wishes ané in éenﬁradiction_ of the
gresentation of the facts of Fink's DNA not beingz'én the
' murdar. weapon, nor the victim. Fati;ionar is .re§u@sbing

reversal of his convictioen im the form of a nev trial.



4, DID NOT THE CIRCUIT CGU‘ET ERR IK AFFIRMI&G THE DI.ST'HICT'
COURT'S DENIAL OF HABEAS CORPUS RELIEF  WHEN PETITICKER'S .
COUNSEL WAS INEFFECTIVE FOR FATLING TO Aﬁecnaﬁw(mnvxss
PETITIONER OF HIS RI’GHT T0 JURY TRIAL AKD RIGRT TO TESTIFY.
" petiticner has a right to testify at trial. For ccuns el
to not i*zfam hw of this rig'w pretrial, iﬁ' lrfsive of
,ineffectivenegs due ta 1is anreasorablaneuq a"zd the pursuing
prejudice. This c:l.aim must be teken into accomnt with the
fé_c!: that Petiticner's counsel also threw avay ﬁetiticmxr'sj.
presueption ofv innocecence by presenting the diminfshed
capacity defense. | |
-sssential_zy,. counsel .took the reigns of Petﬁiticner's
'gasé_at; trial and made his own choices as regards Fink's
guilt or inaocgnc@ Coungel never "enguced that Petitionsr's.
waiver of his ;ight te téstify,and .hi.s right te 2 jury trial
uas ,knowina. voluntary, =and intelligenh Te the .Alédntrary',
'r*ounslt»l' adviaed Vpetzitianer to fo rego thesze righte without
highliqnting the qiﬁrificance of tnam.
| "If & state ccmrt were Lo reject o prisoner's claim of
inéffectiv& assiét&pce of ccansai on th: ' grounds that _t%'.ze..
p‘si‘sane‘z ha.d net established by a prepcmdarancé of thg
ev.idenm‘:: that the result oé his crimiinal proceeding would
have been different, that decision would be ‘diametr‘icaiiy
different’, .‘oppasi =@ in céaracter df nature', én-d .'mﬁtt_z‘éﬁiiy
Qppmsed tc our cleariy estab‘ ished preceden beéause wé held
;n. Strickland ‘ahat the pr_iscmer' need m'-ly eeme"zstrate B

_!.'raasenable prebabiiity that...the result of the precaec%ing'
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would have been different.'" WILLIAMS V. TAYLOR, 529
U.S. 362, 406, 120 S.Ct. 1485, 146 L.Ed.2d 389 (2000).°
LINSTADT V. KEANE, 239 F.3d 191, 19¢ (2nd Cir. 2001)
descriées the Strickiané gtandard as follows: ' |
“ﬁe ﬁeed ﬁot_décide whether one or another or less than
- all of these.fourﬁerrors wqﬁ157suffice, becauéé Striéﬁland
@irecﬁs ug to look .at the ‘totality of the evidéhca»beforef
the judge or jury'.ieepingjin mind that ‘some errors'have 5;
pervasivé effact on the inferences to be drawn»frdﬁ the
eviéence,Aaitgring ﬁhe entire evidentiary piéture...' ia..at%
605-96, 104 S.Ct. 2051." | |
_T%usAthis,cléim of ineffectiveness must be vjeweé élongg

with the totality of the facts andé counsel's cbher_errdrs.
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5. DiD NOT THE CIRCUIT COURT ERE IN A'FFIE‘!MING THE DIST'RIC'T%—.
COURT'S DENTAL OF HABEAS CORPUS RELIEF WHERE PETITIONER® s’
COUN‘:EI WAS "NEFFECTIV"‘ FOR. I‘—’aILIN" TO ORJECT TO TFE BIAS OF;'.} :
THE FACT FINDER? |

?ink's jﬁd§e'whc stocd évar hié bench txiél wagﬁundar.
investigation at éﬁe time of Fink's triali.At the ?CRAi.
nearing, Tink's counsel testified that  he ‘wés f;;-{otally:
unawvare cfA any investigatlion or aﬁ;} wrong doing of the'
judge. (PCRA Héariﬁg. 26-4, at 83).' Petitioner's trial
counsa1>should-ﬁave tnown that there had bean a ﬂﬁmplnint
filed with ihe Judicial_Condué; Board against the”.triali
judge. : |

The PCRA - court concluded that the'Pennsylvania‘Law?
Weekly he attached to his PCRA petition from 2009 outlining
thé Jﬁége{é miséanductlwaS'infcrmation'that counsel cculé:
not have known. Nha% petitioner raises is %that ‘&is'cpunselﬁ
Asheulo have known P£e+r111 investigation is’ ess*nt{ai* ta
'preparation. for . ial.uou1~e]'s lack of inveetzqat1on was -

unreasonable and reaul ed in Fin? being.prejuuicea; Fink had 

to . stand a  bench - trial - under a biased and
" gIQVEP niscoﬁduct1vc judge.
This czaim,of,ineffective must be viewed in 1ight of

thé_ totalkity of the facts and évidénceapresanted at trialtf
LINSTADT V. _m;x'zw, 239 F.38 191, 198 (2n8  Cir. 2001):
déscribes 25& Strickiand stdqﬁard as follows:
e neeé not déciﬁe *hether one or another or 1e=s than

all of these four errors would suffi¢e, because Stricklandé
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direéts us to luok at the ttotality of the eviéencelbefare
the judge or jury keeplng 1n mind that ‘soune arrqrs-ﬁave'a _
parvasive effect on the inferences to be drawn from the -
avidence, aitering-éhe euntire eviéentia?y picture...! Td, at

4 S.Ct. 2051.9.

o]

685-35, 1

¥iil. CONCLUSISN

Thusg cau1sel VQS ineffective . For all of the foregoing.

H Petiticneru shall be ent1t]ed to a new trizi. Tbe‘

zasons
lavel of fairn 1858 fei} dta"ticaliy below the standéré of

uskice in our 1eriCan courus.‘Farthermeru, the wvioclation

e

o Detxﬁlﬁner 3 5th Amendment rights require P&titi@ﬁerﬁs
conviction to be vacated.
WHEREFORE, Petitioner respectfully requesES» this, Court

te iesue a writ of certiorari.

. RESPECTFULLY SUBMITTEﬁ?BYz

o A Z@

GEORGE FINK, PRO qE

OCT, 11, 2020



