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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SACRAMENTO

34-2020-G50282764- (;L MCT-GDS: Konanyan Bn Yahlazar vs. Alex Padilia, as the Secretary
of the State of California
02/20/2024 Default Prove Up Hearing in Department 53

Tentative Ruling
NOTICE:

Consistent with Local Rule 1.06(B), any party requesting oral argument on any matter on this
calendar must comply with the following procedure:

To request limited oral argument. on any matter on this calendar, you must call the Law and
Motion Oral Argument Request Line at (916) 874-2615 by 4:00 p.m. the Court day before the
hcaring and advise opposing counsel. At the time of requesting oral argument, the requesting
party shall [eave a voice mail message: a) identifying themselves as the party requesting oral
argument; b) indicating the specific matter/motion for which they are requesting oral argument;
and ¢) confirming that it has notified the opposing party ot its intention to appear and that
opposing party may appear via Zoom using the Zoom link and Meeting ID indicated below. [f no
request for oral argument is made, the tentative ruling becomes the final order of the Court.

Unless ordered to appear in person by the Court, parties may appear remotely either
telephonically or by video conference via the Zoom video/audio conference platform with notice
to the Court and all other partics in accordance with Code of Civil Procedure §367.75. Although
remote participation is not required, the Court will presume all parties are appearing remotely for
non-evidentiary civil hearings. The Department 53/54 Zoom Link is https:/saccourt-ca-
gov.zoomaov.com/my/sscdept33.54 and the Zoom Meeting ID is 161 4650 6749. To appear on
Zoom telephonically, call (833) 568-8864 and enter the Zoom Meeting ID referenced above. NO
COURTCALL APPEARANCES WILL BE ACCEPTED.

Parties requesting services of a court reporter will need to arrange for private court reporter
services at their own expense, pursuant to Government code §68086 and California Rules of
Court, Rule 2.936. Requircments for requesting a court reporter are listed in the Policy for
Cfticial Repoiter Pro Tempoiv availabic on thie Sacramento Superior Court website at
https://www.saccourt.ca.gov/court-reporters/docs/crtrp-6a.pdf. Partics may contact Court-
Approved Otticial Reporters Pro Tempore by utilizing the list of Court Approved Official
Reporters Pro Tempore available at https://www.saccourt.ca.gov/court-reportersidocs’crim-
13.pdf. - |

A Stipulation and Appointment of Official Reporter Pro Tempore (CV/E-206) is required to be
signed by cach party, the private court reporter, and the Judge prior to the hearing, if not using a
reporter from the Court’s Approved Official Reporter Pro Tempore list.

Once the form is signed it must be filed with the clerk. [fa litigant has been granted a fee waiver
and requests a court reporter, the party must submit a Request for Court Reporter by a Party with
a Fee Waiver (CV/E-211D and it must be filed with the clerk at least 10 days prior to the hearing
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SACRAMENTO
Hail of Justice, Departmant 53 '

JUDICIAL OFFICER: HONORABLE RICHARD K. SUEYOSH!

Courtroom Clerk: P.Lopez CSR: None

34-2020-00282764-CU-MC-GDS March 4, 2024

10:20 AM
Konanyah Bn Yahlazar vs. Alex Padilla, as the Secretary

of the State of California

MINUTES
APPEARANCES:

NO Appearances

NATURE OF PROCEEDINGS: Minute Order re: Request for Default Judgment

Plaintifts Konanyvah Bn Yahlazar and Dion Anderson’s request for default judament amaing:
defendant The State of California is DENIED, and the default entered on March 17,2022 45
VACATED.

Buckground and Preliminan Considerations

This action arises from the plaintiff(s)’ dissatisfaction with the Seeretary of State’s refusal to file
certain documents, and proceedings wherein this cout sustained the Secretary of State's
demurrer to Yahlazar and Anderson's petition for writ of mandate. (Sacramento Superior Court,
34-2019-80003240.) The operative First Amended Complaint lists causes of action for quict title -
the Uniform Voidable Transactions Act. tortious interference with a contract, cancellation of
instrument, and declaratory relicf. For reasons discussed below, the court will not address the

e EE s adis: mr A aniin e < C gl il e A el il
wﬂ:uc.‘.q ofthe plCadl.lsa OEAGCJUAlY Of tac ovidence at this LiTie.

As a preluminary matter, plaintiff(s) Konanyah Bn Yahlazar and Dion Aunderson appear 1o be the
same person. Only Dion Anderson's address appears in the caption, but according to the “Privace
Security Agreement” attached as Exhibit € to the First Amended Complaint, Anderson and
Yahlazar share the same cell at Kem Valley State Prison. Foolnote L to Judge Gevereer's ruling
on respondents’ demurrer in case no. 34-2019-80003240 states that the California Department of
Corrections and Rehabilitation does not have records of an inmate named Konanyah Bn
Yahlazar at Kern Valley State Prison. Judge Gevercer's ruling is attached to the First Amended
Complaint as Exhibit D. The declaration in support of default judgment fited on November 13,
2023 commences, 'l Dion Anderson/Konanyah Bn Yahlazar do dectare as followed (sic],” and
the bady of the declaration uses the singular “plaintitt™ and “[" instead of the plural forms of
thuse words. For the sake of stmplicity, the court will refer to plamnt(f in the singular throughout
this order. However, the issue of whether Anderson and Yahlazar are the same person or
differcat people is irrelevant 1o the outcome. The request for judement must be denied and the
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defauki vacated whether Konanvah Ba Yahlazar i3 an alias of Dion Anderson. or whett

L
oan fac ra Qisdiiici persotts.

Aoplicahle Law
Under Code of Civil Procedure section 410.30. the
f

court acquires jurisdiction over a party upon
service of a summons, or by generai appearance o

the party. A genaral APPURrAnCe s one in
which the detendant participates in the action in a manner which recognizes the court's
Jurisdiction.” (Factor Health Manazement v Superior Couwrt (2005) 132 Cal. App. 4th 246, 230 )

Under Government Code saction 933.4, service of the summons in all actions acainst the state

shall be made on the Attorney General, Code of Civil Procedure section 413,10 states thar

personal service may be accomplished by delivery of the summons and complaint te the person
scrved. Where, as here, the party to be served is the State of California, the person to be
d would be the Attorney General. Under section d L3.20(a). substituted service may be

lished by leaving the summons and complaint with the person apparently in charges at the
fthe person to be served, if the documents are thereafier mailed to the person to be

address where the documents were left.

Codc of Civil Procedure section 583 requires the clerk to enter a defendant’s default if 1

he
defendant has been served” and no responsive pleading has been filed by the defendant, “The

ive p
clerk has no authority to enter the default of a defendant in the absance of valid proof of service
77

of summons.” (Fouds v. Stallworth (1960) 177 Cal. App. 2d 517,320

Analvsis ‘ _

Plaintiff filed a proof of service on August 12, 2021, ltlems 4 and 5 purport to show that the
defendant was personally served onJuly 13,2021 at 1300 ~I" Street in Sacramento. ltem 2 on
the prool of service lists the documents served as: “Attachments, Completed Proof of Service —
Cuvil, Exhibits, Plaintiff's First Amended Complaint.” Notably, the list of documents does not
include a summons. Item 3(a) on the proofofservice identitics the party served as “The State of
California, Sacramento Attorney General.™ Notably, the “Sacramento Attorney General™ s not a
party to this action. [tem 3(b) identifics the person served on behalf of thie party as “Maldonado,
Seeurity Officer,” not the Attorney General as required under Government Code section 955 4,
The proof of service is accompanied by a declaration showing that the documents were mailed to
the Attorney General ata P.O. Box, not 1300 I Street where the documents were left. The
proof of service is signed by P. Yuan of the Sacramento Sheriff"s Civil Bureau.

Plaintilt filed an amended proofl of service on March 17,2022, The amended proot of' service
appears identical to the August 12, 2021 proof of service, except that the party identified in item
3(a) is “The State of Catifornia™ (omitting “Sacramento Attorney General.”) The person served
on behalf of the party is still listed as “Maldenado, Sccurity Officer.” not the Attorney General.
No declaration of mailing was included with the amended proof of service.

AUplaintit™s request, the clerk entered the default of The State of California on March 17, 2022,

Minute (_)l.';‘.‘cx'
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st the court acks jurisdiction to render a detault judement at
rvice filed on August 12, 2021 nor the amended proof of service

1shes jurisdictional service of a sumimons. Indeed. areview of the
no summons has yet been issued in this case.

While plaintiff's failure to serve a summons is fatal to the request for default judgment. the court
notes additional defects in the proofof service. A3 stated above, item 3(b) on both proofs of
service identify the person served on behalfof the State of California as a security officer, not the
Attorney General. Even it the security officer was “the person who is'appm'cntly in charge™ at
the Attomey General's office (which has not been establishad here). the seeurity officer's name
and title should appear in item 3(b). not 3(b). Morcover, leaving the documents with the security
officer would not accomplish personal service under Code of Civil Procedure section 415,10, At
best. it would only be the first step toward substituted service under section 415.20(a). The
sceond step would be mailing the documents to the Altorney General at the address where the
documents were left. The declaration of mailing filed with he first proof of service shows the
documents were mailed to a different address, and no declaration of mailing was included with
the secend proof of service. :

“Stratement of the Attornay General ™

A “Statement of the Attorney General™ was filed on August 11,2022, The statement
acknowledges plaintifl{s)” attemipts to serve the State of California, but notes the absence of a
summors and states that the service was rejected as improper. Although this court is not bound

v

by the Attorney General's conclusion regarding the propriety of service. an tindependent review
of the proofs of service confirm that the attempted service wes improper for the reasons stated in
the preceding paragraphs. Significantly, the Atorney General's statement does not qualify as a
general appearance under Code of Civil Procedure section 41050 because the statement does not
indicate the State of California’s participation in this action in a manner that recognizes this
court’s jurisdiction.

Conclusion
For the foregoing reasons, the default entered on March 17,2022 was improper and must be
vacated. Likewise, the request for default judgment must be denied.

Because plaintift™s request for default judement is denied on jurisdictional grounds, the court has
not constdered the sufticiency of the pleadings or the evidence presented in support of plaintiffs
. request.

The Court orders the default entered on 03/17/2022 as to The State of California vacated.

Certificate of Mailing is attached.

Minute Order Pase 3 ol 4
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SACRAMENTO

34-2020-00282764-CU-MC-GDS: Konanyah Bn Yahlazar vs. Alex Padilla, as the Secretary
of the State of California
05/05/2025 Hearing on Motion to Dismiss for Failure to Serve Summouns Within Three
Years in Department 53

Tentative Ruling
NOTICE:

PLEASE TAKE NOTICE that pursuant to “Public Notice — Civil Division — Wednesday Law-
and Motion Calendar” any oral arguments regarding this tentative ruling will be heard in
Department 25, located at 720 9th Street, Sacramento, CA, the Hon. Julie G. Yap presiding.
Should argument be requested by either party, the requesting party must call the Law and Motion
Oral Argument Request Line at (916) 874-2615, by 4:00 p.m. the Court day before the hearing,
request the hearing, and notify the opposing party of the location and time of hearing pursuant to
Local Rule 1.06.

At the time of requesting oral argument, the requesting party shall leave a voice mail message: a)
identifying themselves as the party requesting oral argument; b) indicating the specific
matter/motion for which they are requesting oral argument; and c¢) confirming that it has notified
the opposing party of its intention to appear and that opposing party may appear via Zoom using
the Zoom link and Meeting ID indicated below. If no request for oral argument is made, the
tentative ruling becomes the final order of the Court.

The Court encourages parties to appear remotely for the hearing on the tentative ruling through
the Court’s Zoom Application. But, any party wishing to appear in person may do so, provided
that party notifies the Court by 4:00 the Court day before the hearing.

The parties may join the Zoom session for hearing on the tentative ruling by audio and/or video
through the following link:

https://saccourt-ca-gov.zoomeov.com/mv/sscdept2S

SIP Address:

16113421868(wisip.zoomgov.com

(833) 568-8864
ID: 16113421868

Parties requesting services of a court reporter will need to arrange for private court reporter
services at their own expense, pursuant to Government code §68086 and Calitornia Rules of
Court, Rule 2.956. Requirements for requesting a court reporter are listed in the Policy for
Official Reporter Pro Tempore available on the Sacramento Superior Court website
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SACRAMENTO

34-2020-00282764-CU-MC-GDS: Konanyah Bn Yahlazar vs. Alex Padilla, as the Secretary
of the State of California
05/05/2025 Hearing on Motion to Dismiss for Failure to Serve Summons Within Three
Years in Department 53

at https://www saccourt.ca.gov/court-reporters/docs/crtrp-6a.pdf. Parties may contact Court-
Approved Official Reporters Pro Tempore by utilizing the list of Court Approved Official
Reporters Pro Tempore available at https://www.saccourt.ca gov/court-reporters/docs/crirp-
13.Pdf

A Stipulation and Appointment of Official Reporter Pro Tempore (CV/E-206) is required to be
signed by each party, the private court reporter, and the Judge prior to the hearing, if not using a
reporter from the Court’s Approved Official Reporter Pro Tempore list.

Once the form is signed it must be filed with the clerk. If a litigant has been granted a fee waiver
and requests a court reporter, the party must submit a Request for Court Reporter by a Party with
a Fee Waiver (CV/E-211) and it must be filed with the clerk at least 10 days prior to the hearing
or at the time the proceeding is scheduled if less than 10 days away. Once approved, the clerk

will be forward the form to the Court Reporter’s Oftice and an official reporter will be provided.

TENTATIVE RULING

Appearance Required.

This matter was continued to May 5, 2025 at hearing on April 2, 2025. The original
tentative ruling is republished below.

Defendant the State of California’s (“Defendant”) motion to dismiss Plaintiff in pro per Dion
Anderson’s (“Plaintiff”) complaint for failure to serve within three years is ruled upon as
follows.

The Court observes that the complaint identifies two plaintiffs, Konanyah Bn Yahlazar and Dion
Anderson. Defendant asserts that the two plaintiffs appear to be the same person, and that
according to the California Department of Corrections and Rehabilitation, there is no inmate,
current or former, with the name Konanyah Bn Yahlazar. Plaintiff’s filings only list one inmate
number, which applies to Dion Anderson. Further, the caption at the top of the first page of the
complaint lists Konanyah Bn Yahlazar as “(Secured Party),” but this is changed to Dion T.
Anderson in the opposition. Additionally, Plaintiff has previously sought leave to file a second
amended complaint to change the name of the plaintiff from Konanyah Bn Yahlazar to Dion
Anderson. Even so, the Court is unable to definitively determine that the two plaintiffs are the
same person. However, this determination is not necessary for the purposes of this motion. To

the extent there are two plaintiffs, the Court’s ruling will apply equally to both as it would if
Page 2 of 6
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SACRAMENTO

34-2020-00282764-CU-MC-GDS: Konanyah Bn Yahlazar vs. Alex Padilla, as the Secretary
of the State of California
05/05/2025 Hearing on Motion to Dismiss for Failure to Serve Summons Within Three
Years in Department 53

there is only one plaintiff. Finally, for simplicity purposes, the Court will refer to a singular
“Plaintiff” in this ruling.

Background

Plaintiff filed this action for quiet title and declaratory relief on July 27, 2020. The original
complaint names as a defendant “Alex Padilla, as the Secretary of the State of California”
(“Padilla™). On February 10, 2021, the Court sustained a demurrer to the complaint filed by the
Secretary of State and dismissed the Secretary of State from the action with prejudice. The Court
granted Plaintiff leave to file an amended complaint. The Court’s order granting leave to amend
directed Plaintift to file the amended complaint by “no later than March 2021, 2020 [sic}.”
Plaintiff ultimately filed the first amended complaint on July 7, 2021, naming Defendant and
alleging causes of action for quiet title and other related claims. i

On August 12, 2021, Plaintiff filed a proof of service listing the documents served as,
“Attachments, Completed Proof of Service — Civil, Exhibits, Plaintiff’s First Amended
Complaint.” The proof of service indicates that these documents were served on “The State of
California, Sacramento Attorney General” via personal delivery to a person identified as
“Maldanado, Security Officer” at 1300 I Street in Sacramento on July 13, 2021. On March 17,
2022, Plaintiff filed a request to file an amended proof of service to correct an apparent defect in
the August 12, 2021 proof of service that Plaintiff contended was precluding him from obtaining
a default. Plaintiff also filed the amended proof of service, with the only apparent difference
being the removal of the phrase “Sacramento Attorney General” under the party served.

Also on March 17, 2022, Plaintiff filed a request for entry of default against Defendant.
Apparently based on the amended proof of service, the clerk entered the default as requested that
date. However, on March 4, 2024, the Court vacated the entry of default in its ruling denying
Plaintiff’s request for a default judgment. The Court stated, “Despite the clerk’s entry of default,
the court lacks jurisdiction to render a default judgment at this time. Neither the proof of service
filed on August 12, 2021 nor the amended proof of service filed on March 17, 2022 establishes
Jurisdictional service of a summons. Indeed, a review of the register of actions discloses that no
summons has yet been issued in this case.” (03/04/2024 Minute Order, p. 3.) The Court also
identified several other defects in the proof of service that warranted vacating the entry of
default. Additionally, the Court noted that the Attorney General’s Office filed a “Statement of
the Attorney General” on August 11, 2022 that acknowledged Plaintiff’s attempts to serve
Defendant but stated that the service was rejected as improper. Importantly for the purposes of
this motion, the Court stated, “Significantly, the Attorney General's staternent does not qualify as
a general appearance under Code of Civil Procedure section 410.50 because the statement does
not indicate the State of California’s participation in this action in a manner that recognizes this
court’s jurisdiction.” (03/04/2024 Minute Order, p. 3.)

Page 3 of 6




SUPERIOR COURT OF CALIFORNIA
COUNTY OF SACRAMENTO

34-2020-00282764-CU-MC-GDS: Konanyah Bn Yahlazar vs. Alex Padilla, as the Secretary
of the State of California
05/05/2025 Hearing on Motion to Dismiss for Failure to Serve Summons Within Three
Years in Department 53

On October 14, 2024, a Summons on the First Amended Complaint was issued. On December
19, 2024, Plaintiff file a proof of service of summons listing the documents served as
“Attachments, Exhibits, Plaintiff’s First Amended Complaint, Summons to First Amended
Complaint,” on Defendant via personal service on “Leo Eustaquio / Receptionist” at 1500 11th
Street in Sacramento. The date of service on the December 15, 2024 proof of service is
December 5, 2024. :

Discussion ’ e ~

Code of Civil Procedure section 583.210(a) provides: “The summons and complaint shall be
served upon a defendant within three years after the action is commenced against the defendant.
For the purpose of this subdivision, an action is commenced at the time the complaint is filed.” If
service of the summons and complaint is not made within this time, “[t]he action shall not be
further prosecuted and no further proceedings shall be held in the action,” and “[t]he action shall
be dismissed by the court on its own motion or on motion of any person interested in the action,
whether named as a party or not, after notice to the parties.” (Code Civ. Proc. § 583.250(a)(1),
(2).) Dismissal is mandatory unless an exclusion under Code of Civil Procedure section 583.240
. applies. (Code Civ. Proc. § 583.250(b).) Once the statutory period to serve the summons and
complaint has passed, the burden is on the plaintiff to show an exclusion applies. (Putnam v.
Clague (1992) 3 Cal.App.4th 542, 549)

Here, whether the action was commenced against Defendant with the filing of the original
complaint on July 27, 2020 or with the first amended complaint on July 7, 2021, more than three
years elapsed before service, was made on December 5, 2024. The Court has already determined
that the August 12, 2021 proof of service and March 17, 2022 amended proof of service were
defective when it vacated the entry of default on March 4, 2024. Thus, the burden is on Plaintiff
to show a statutory exclusion applies to extend the service deadline. As explained below,
Plaintiff’s opposition does not meet his burden.

Plaintiff generally argues that service was impossible, impracticable, or futile due to causes
beyond his control under Code of Civil Procedure section 583.240(d). “[The exceptions codified
in section 583.240(d) must be construed strictly against the plaintiff.” (Shipley v. Sugita (1996)
50 Cal.App.4th 320, 326.) On this ground, Plaintiff appears to first argue that Defendant waived
any objection to jurisdiction because the Secretary of State did not object to the lack of a
summons. This argument is rejected. Defendant and the Secretary of State are not the same party, -
and Plaintiff has not shown how Defendant’s right to object could be waived by the conduct of a
separate party.

Plaintiff next argues that the time between August 20, 2022 and March 1, 2023 should be
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COUNTY OF SACRAMENTO

34-2020-00282764-CU-MC-GDS: Konanyah Bn Yahlazar vs. Alex Padilla, as the Secretary
of the State of California
05/05/2025 Hearing on Motion to Dismiss for Failure to Serve Summons Within Three
Years in Department 53

excluded. Plaintiff contends that he requested that the summons be issued on August 20, 2022
and September 22, 2022, but that the requests were rejected on September 9, 2022 and October
5,2022, respectively. Plaintiff then filed a petition for writ of mandate with the Third District
Court of Appeal on October 13, 2022, arguing that the issuance of summons was being impeded
by the clerk of this Court. On November 1, 2022, the Court of Appeal directed the Attorney
General’s office to file an opposition to the petition. (See Exhibit B to Plaintiff’s Motion.) On
December 29, 2022, the Court of Appeal summarily denied the petition. Plaintiff claims his
petition for review was denied by the California Supreme Court on March 1, 2023. This
argument is also rejected. The August 20, 2022 request for issuance of a summons was actually a
request for an order to serve the summons via publication. The September 22, 2022 request
appears to have just been a resubmission of the first amended complaint. Thus, Plaintiff has not
shown that he was impeded from obtaining a summons because he has not shown that he
properly requested one in 2022. (See Code Civ. Proc. § 412.10; see also Torrey Hilis Comm.
Coalition v. City of San Diego (2010) 186 Cal.App .4th 429, 437-438 [plaintitt failed to show
impossibility based on trial court’s refusal to issue summons because no showing that plaintiff
ever requested summons].) Indeed, the Register of Actions shows that once a Summons on the
First Amended Complaint was filed with the Court on October 14, 2024, it was issued that same
date. Further, even if Plaintiff’s September 22, 2022 submission could be considered as a request
for summons, and even if the Court excluded the time that Plaintiff sought appellate relief (which
the Court does not find to be appropriate in this case), the exclusion of such time would not cure
the violation of the three-year service requirement. '

Plaintiff then argues that the period from November 1, 2022 to March 4, 2024, the date the Court
vacated the default, should also be excluded. Pldintiff appears to argue that this time should be
excluded because “[t]he validity of service was the subject of litigation by the parties.” (Code
Civ. Proc. § 583.240(c).) That is an inaccurate description of the events in the litigation during
this period. The primary subject of the litigation during the initial months of this time period was
Plaintiff’s attempt to have a summons issued on the first amended complaint. The issue of the
validity of Plaintiff’s service of the first amended complaint did not arise until Plaintiff requested
a default judgment and the Court determined that default had been improperly entered because
there was no evidence Defendant was served with a summons. Plaintiff does not explain how this
falls within the exception under section 583.240(c). To the extent Plaintiff argues that service
was impossible or impracticable during this time period, the argument is also rejected. Plaintiff
has not shown that it was impossible or impracticable to properly serve Defendant during this
time. Further, the issues Plaintiff experienced with attempting to properly serve Defendant were
within his own control. Plaintiff failed to request a summons on the first amended complaint,
served the first amended complaint on Defendant without the summons, filed the defective proof
of service, filed an amended defective proof of service, and obtained an invalid default against
Defendant based on that defective proof of service. All of these acts were within Plaintiff’s
control, and the errors that precluded proper service are attributed to Plaintiff. (Code Civ. Proc. §
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583.240(d); Bishop v. Silva (1991) 234 Cal.App.3d 1317, 1322; Graf v. Gaslight (1990) 225
Cal.App.3d 291, 297 [disapproved on other grounds by Waits v. Crawford (1995) 10 Cal.4th
743, 758]; Dale v. ITT Life Ins. Corp. (1989) 207 Cal.App.3d 495, 502.)

Accordingly, Defendant’s motion to dismiss is GRANTED. The Court need not address
Defendant’s alternative arguments for dismissal.

P]amtlff’s first amended complaint is ordered dismissed as to Defendant the State of California
without prejudice. (Code Civ. Proc. § 581(g).)

This minute order is effective immediately. No formal order or other notice is required. (Code
Civ. Proc. § 1019.5; Cal. Rules of Court, rule 3.1312.)
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SACRAMENTO
Hall of Justice, Department 53 ’

JUDICIAL OFFICER: HONORABLE JULIE G. YAP

Courtroom Clerk: L. Homsanith
Court Attendant: S. Carrera

34-2020-00282764-CU-MC-GDS May 5, 2025
. 1:30 PM
Konanyah Bn Yahlazar vs. Alex Padilla, as the Secretary
of the State of California

MINUTES
APPEARANCES:

Plaintiff Dion Anderson appearing via virtual conference in pro per.

Plaintiff Dion Anderson appearing via virtual conference in pro per.

Appellant Dion Anderson appearing via virtual conference in pro per.

Defendant The State of California represented by Raye Leatherwood via virtual conference.

NATURE OF PROCEEDINGS: Hearing on Motion to Dismiss for Failure to Serve
Summons Within Three Years

TENTATIVE RULING

Appearance Required.

This matter was continued to May 5, 2025 at hearing on April 2, 2025. The original
tentative ruling is republished below.

Defendant the State of California’s (“Defendant”) motion to dismiss Plaintiff in pro per
Dion Anderson's (“Plaintiff’) complaint for failure to serve within three years is ruled
upon as follows.

The Court observes that the complaint identifies two plaintiffs, Konanyah Bn Yahlazar
and Dion Anderson. Defendant asserts that the two plaintiffs appear to be the same
person, and that according to the California Department of Corrections and
Rehabilitation, there is no inmate, current or former, with the name Konanyah Bn
Yahlazar. Plaintiff's filings only list one inmate number, which applies to Dion Anderson.
Further, the caption at the top of the first page of the complaint lists Konanyah Bn
Yahlazar as “(Secured Party),” but this is changed to Dion T. Anderson in the
opposition. Additionally, Plaintiff has previously sought leave to file a second amended
complaint to change the name of the plaintiff from Konanyah Bn Yahlazar to Dion
Anderson. Even so, the Court is unable to definitively determine that the two plaintiffs
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are the same person. However, this determination is ot necessary for the purposes of
this motion. To the extent there are two plaintiffs, the Court's ruling will apply equally to
both as it would if there is only one plaintiff. Finally, for simplicity purposes, the Court
will refer to a singular "Plaintiff" in this ruling.

Background

Plaintiff filed this action for quiet title and declaratory relief on July 27, 2020. The original
complaint names as a defendant “Alex Padilla, as the Secretary of the State of
California” ("Padilla”). On February 10, 2021, the Court sustained a demurrer to the
complaint filed by the Secretary of State and dismissed the Secretary of State from the
action with prejudice. The Court granted Plaintiff leave to file an amended complaint.
The Court's order granting leave to amend directed Plaintiff to file the amended
complaint by “no later than'March 2021, 2020 [sic].” Plaintiff ultimately filed the first
amended complaint on July 7, 2021, naming Defendant and alleging causes of action
for quiet title and other related claims. ’

On August 12, 2021, Plaintiff filed a proof of service listing the documents served as,
“Attachments, Completed Proof of Service — Civil, Exhibits, Plaintiff's First Amended
Complaint.” The proof of service indicates that these documents were served on “The
State of California, Sacramento Attorney General” via personal delivery to a person
identified as "Maldanado, Security Officer” at 1300 | Street in Sacramento on July 13,
2021. On March 17, 2022, Plaintiff filed a request to file an amended proof of service to
correct an apparent defect in the August 12, 2021 proof of service that Plaintiff
contended was precluding him from obtaining a default. Plaintiff also filed the amended
‘proof of service, with the only apparent difference being the removal of the phrase
“Sacramento Attorney General” under the party served.

Also on March 17, 2022, Plaintiff filed a request for entry of default against Defendant.
Apparently based on the amended proof of service, the clerk entered the default as
requested that date. However, on March 4, 2024, the Court vacated the entry of default
in its ruling denying Plaintiff's request for a default judgment. The Court stated, “Despite
the clerk’s entry of default, the court lacks jurisdiction to render a default judgment at
this time. Neither the proof of service filed on August 12, 2021 nor the amended proof of
service filed on March 17, 2022 establishes jurisdictional service of a summons. Indeed,
a review of the register of actions discloses that no summons has yet been issued in
this case.” (03/04/2024 Minute Order, p. 3.) The Court also identified several other
defects in the proof of service that warranted vacating the entry of default. Additionally,
the Court noted that the Attorney General's Office filed a “Statement of the Attorney
General” on August 11, 2022 that acknowledged Plaintiff's attempts to serve Defendant
but stated that the service was rejected as improper. Importantly for the purposes of this
motion, the Court stated, “Significantly, the Attorney General's statement does not
qualify as a general appearance under Code of Civil Procedure section 410.50 because
the statement does not indicate the State of California’s participation in this action in a
manner that recognizes this court’s jurisdiction.” (03/04/2024 Minute Order, p. 3.)
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On October 14, 2024, a Summons on the First Amended Complaint was issued. On
December 19, 2024, Plaintiff file a proof of service of summons listing the documents
served as “Attachments, Exhibits, Plaintiff's First Amended Complaint, Summons to
First Amended Complaint,” on Defendant via personal service on “Leo Eustaquio /
Receptionist” at 1500 11th Street in Sacramento. The date of service on the December
15, 2024 proof of service is December 5, 2024.

Discussion

Code of Civil Procedure section 583.210(a) provides: “The summons and complaint
shall be served upon a defendant within three years after the action is commenced
against the defendant. For the purpose of this subdivision, an action is commenced at
the time the complaint is filed." If service of the summons and complaint is not made
within this time, “[tlhe action shall not be further prosecuted and no further proceedings
shall be held in the action,” and “[t]he action shall be dismissed by the court on its own
motion or on motion of any person interested in the action, whether named as a party or
not, after notice to the parties.” (Code Civ. Proc. § 583.250(a)(1), (2).) Dismissal is
mandatory unless an exclusion under Code of Civil Procedure section 583.240 applies.
(Code Civ. Proc. § 583.250(b).) Once the statutory period to serve the summons and
complaint has passed, the burden is on the plaintiff to show an exclusion applies.
(Putnam v. Clague (1992) 3 Cal.App.4th 542, 549.)

Here, whether the action was commenced against Defendant with the filing of the
original complaint on July 27, 2020 or with the first amended complaint on July 7, 2021,
"more than three years elapsed before service was made on December 5, 2024. The
Court has already determined that the August 12, 2021 proof of service and March 17,
2022 amended proof of service were defective when it vacated the entry of default on
March 4, 2024. Thus, the burden is on Plaintiff to show a statutory exclusion applies to
extend the service deadline. As explained below, Plaintiff's opposition does not meet his
burden.

Plaintiff generally argues that service was impossible, impracticable, or futile due to
causes beyond his control under Code of Civil Procedure section 583.240(d). “[T]he
exceptions codified in section 583.240(d) must be construed strictly against the plaintiff.”
(Shipley v. Sugita (1996) 50 Cal.App.4th 320, 326.) On this ground, Plaintiff appears to
first argue that Defendant waived any objection to jurisdiction because the Secretary of
State did not object to the lack of a summons. This argument is rejected. Defendant and
the Secretary of State are not the same party, and Plaintiff has not shown how
Defendant's right to object could be waived by the conduct of a separate party.

Plaintiff next argues that the time between August 20, 2022 and March 1, 2023 should
be excluded. Plaintiff contends that he requested that the summons be issued on
August 20, 2022 and September 22, 2022, but that the requests were rejected on
September 9, 2022 and October 5, 2022, respectively. Plaintiff then filed a petition for
writ of mandate with the Third District Court of Appeal on October 13, 2022, arguing that
the issuance of summons was being impeded by the clerk of this Court. On November
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1, 2022, the Court of Appeal directed the Attorney General's office to file an opposition
to the petition. (See Exhibit B to Plaintiff's Motion.) On December 29, 2022, the Court of
Appeal summarily denied the petition. Plaintiff claims his petition for review was denied
by the California Supreme Court on March 1, 2023. This argument is also rejected. The
August 20, 2022 request for issuance of a summons was actually a request for an order
to serve the summons via publication. The September 22, 2022 request appears to
have just been a resubmission of the first amended complaint. Thus, Plaintiff has not
shown that he was impeded from obtaining a summons because he has not shown that
he properly requested one in 2022, (See Code Civ. Proc. § 412.10; see also Torrey Hills
Comm. Coalition v. City of San Diego (2010) 186 Cal.App.4th 429, 437-438 [plaintiff
failed to show impossibility based on trial court’s refusal to issue summons because no
showing that plaintiff ever requested summons).) Indeed, the Register of Actions shows
that once a Summons on the First Amended Complaint was filed with the Court on
October 14, 2024, it was issued that same date. Further, even if Plaintiff's September
22, 2022 submission could be considered as-a request for summons, and even if the
Court excluded the time that Plaintiff sought appellate relief (which the Court does not
find to be appropriate in this case), the exclusion of such time would not cure the
violation of the three-year service requirement.

Plaintiff then argues that the period from November 1, 2022 to March 4, 2024, the date
the Court vacated the default, should also be excluded. Plaintiff appears to argue that
this time should be excluded because “[tjhe validity of service was the subject of
litigation by the parties.” (Code Civ. Proc. § 583.240(c).) That is.an inaccurate
description of the events in the litigation during this period. The primary subject of the
litigation during the initial months of this time period was Plaintiff's attempt to have a
summons issued on the first amended complaint. The issue of the validity of Plaintiff's
service of the first amended complaint did not arise until Plaintiff requested a default
judgment and the Court determined that default had been improperly entered because
there was no evidence Defendant was served with a summons. Plaintiff does not
explain how this falls within the exception under section 583.240(c). To the extent
Plaintiff argues that service was impossible or impracticable during this time period, the
argument is also rejected. Plaintiff has not shown that it was impossible or impracticable
to properly serve Defendant during this time. Further, the issues Plaintiff experienced
with attempting to properly serve Defendant were within his own control. Plaintiff failed
to request a summons on the first amended complaint, served the first amended
complaint on Defendant without the summons, filed the defective proof of service, filed
an amended defective proof of service, and obtained an invalid default against
Defendant based on that defective proof of service. All of these acts were within
Plaintiff's control, and the errors that precluded proper service are attributed to Plaintiff.
(Code Civ. Proc. § 583.240(d); Bishop v. Silva (1991) 234 Cal.App.3d 1317, 1322; Graf
v. Gaslight (1990) 225 Cal.App.3d 291, 297 [disapproved on other grounds by Watts v.
Crawford (1995) 10 Cal.4th 743, 758]; Dale v. ITT Life ins. Corp. (1989) 207 Cal.App.3d
495, 502.)

Accordingly, Defendant's motion to dismiss is GRANTED. The Court need not address
Defendant's alternative arguments for dismissal.
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Piaintiff's first amended complaint is ordered dismissed as to Defendant the State of
California without prejudice. (Code Civ. Proc. § 581(g).)

This minute order is effective immediately. No formal order or other notice is required.
(Code Civ. Proc. § 1019.5; Cal. Rules of Court, rule 3.1312.)

Court Ruling:
The matter was argued.

The Court affirmed the tentative ruling with the following modifications:

Defendant ordered to submit a judgment of dismissal for the Court's review and approval.

Certificate of Mailing is attached.

/37 L. Homsanith
L. Homsanith, Deputy Clerk

Minutes of: 05/05/2025
Entered on: 05/05/2025
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NOT TO BE PUBLISHED
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publication or ordered published, except as specified by rule 8.1115(b). This opinion has not been certified for publication
or ordered published for purposes of rule 8.1115.

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
THIRD APPELLATE DISTRICT

(Sacramento)

~ DION ANDERSON, ' C103955
Plaintiff and Appellant,

- (Super. Ct. No. 34-2020-
V. : 00282764-CU-MC-GDS)

STATE OF CALIFORNIA,
Defendant and Respondent. .

1

.A}Jope'llant Dion Anderson! attempted to sue the State of Célifornia. Although the
clerk of the superior court initially entered a default, the trial court later vacated the entry,
finding the State of California had not been properly served. The court eventually
dismissed the lawsuit because Anderson failed to effectuate service within three years.

Anderson now challenges those rulings. We affirm.

1 The trial court observed that the complaint identified two plaintiffs, Kbnanyah Bn

Yahlazar and Dion Anderson, and opined that they were likely the same person.
However, it did not need to confirm that opinion, finding “the Court’s ruling will apply
equally to both as it would if there is only one plaintiff.” Neither party challenges these
findings.




BACKGROUND
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Anderson ﬁled an action for qulet title and declaratory rellef on July 27 2020

“The allegatlons in the underlylng actron are not relevant to. the 1nstant appeal we need

TRV S

only recount the procedural history.

’.':1",';

The or1g1nal complamt named the defendant as “Alex Pad1lla as the Secretary of

- 1} fs

,the State of Cahfomra ” he Secretary of State demurred The trial court sus_tamed{the

Reir

demurrer and drsmlssed the Secretary of Sttate from the act1on with prejudrce The court

4

also granted Anderson leave to amend hlS complamt and .on July 7 2021 Anderson ﬁled

N

a ﬁrst amended complarnt nammg the State of Calrforma as the defendant

- -

The regrster of actrons 1nd1cates that on August l2 2021 “Proof of Servrce of 30-

2022 the tr1al court rejected Anderson 'S multlple requests for an entry of default On
March 17 2022 Anderson ﬁled an, amended proof of serv1ce and another request for an
entry of default That same day, the .clerk entered a default. The record does not contam
erther the August 12 proof of servrce or the proof of service amended on March l7

- In 2022 the tr1a1 court rejected Anderson s multrple requests for serv1ce by
pubhcatron The documents assoc1ated with these requests do not appear in the record

On July 10 2023 Anderson ﬁled proof of serv1ce by ma1l An attached notatlon

in the regrster states “After Substrtuted Serv1ce of Summons and Complamt‘7 No.”

L PR -
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e On November 13 2023 Anderson asked t_he court to enter a default Judgment
The court scheduled a default prove up hearmg for February 20 2024 On November 15,
the Attorney General ﬁled a “Statement ? Although the statement does not appear m the

record, Anderson’s opposition to the statement is 1ncluded In thrs oppos1t1on Anderson




characterrzed the Attomey General S prlmary contentlon as obj ectmg to the lack of

...,p. I s
T : 3” 4ot f;_.j;,_;';s by

summons with the complamt >

On Pebruary 20 2024 the court removed the default prove up heari;né from the

R .,.,.vt.l . PRI WU

calendar
On March 4 2024 the court 1ssued a vvrrtten rullng vacatmg the clerk;s default
: entered on March 17, 2022 and denylng Anderson s request for default Judgment The
court found “Desplte the clerk’s entry of default the court lacks Jurlsdlctmn to render a
default Judgment at thlS time. Ne1ther the proof of service filed on August 12, 2021 rior
the amended proof of service ﬁled on March 17 2022 estabhshes Jurlsdlctwnal service of
2’ summons. Indeed a review of thie regrster of actlons dlscloses that no summons has yet
been 1ssued in this case” The couirt explamed that the August 2021 proof of s serv1ce was

defectlve for several reasons 1nclud1ng the fact ‘that 1t d1d not afﬁrmatwely show that a

I TRE E T ;

summons was served and that the party 1dent1ﬁed for the purposes of serv1ce “the ~
‘Sacramento Attorney General > “1s ot party to th1s action.” Further the court noted

that the person served on behalf of the party, “Maldanado Securlty OfﬁCer *"was not the

noted that the declaratlon attached to the proof of service 1nd1cated that the documents

e

were mailed to an address differént than the place the documents were left
The court further found that the March 2022 amended pro
the State of Callforma as thé relevant party but noted the person served on behalf of the

party was Stlll the securrty ofﬁcer not the Attorney General and the proof of service dxd
4 RELETEE Sroen Seeiibopono gty e
“ ot include a “Certificate of malhng o
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2 The trial court found the Attorney General’s statement did not qualify as a general
appearance under Code of Civil Procedure section 410.50 “because the statement does
not indicate the State of California’s participation in this action in a manner that
recognizes this court’s jurisdiction.” Anderson does not challenge this ruling.




= On'October14, 2024; Anderstiimiade his first request for a’summons, which:was
issued that day. fapy Doge e Lo o i et oreg s
“enes i Aniderson served the stitithons!and complaint:on the Attorney'General: on
‘ Decémber 5,72024; and the'Attotney Gerierdl; on behalf of the State of Califortia;moved
to distniss the complaintfor fatlure'to'serveé a’summors within thtee years. The'trial
court agreed that service'Was beyond the three-year statutory period for both the ‘original
and'amended comiplaints'and disthisséd the’ complaint. 1 * - T TR
Anderson filed a timely notice of appeal. I
g o v uDISCUSSION e
[« Applicable\Law Regarding Service < s
** ‘The:Coodé 6f Civil Procedtired spesifies the various methods by which sérvice of a
“* complaint and'summons thay be mddé upondéfendants whoare sued. A summons is
the process by'which a court:acquires personal jurisdiction over a'defendanit'in a ¢ivil*
actiof’ [citation], ahd a defendant has an absoluté right to:dethand that-process be'issued

‘ a’gaih’st hirhy in<a:fianner prfe”s“é'ribéd"‘by Jaw.” ‘(Mc‘mnés‘inan‘h’ DeMag,-Ltd:'v. Superior’

| Coirt (1985) 172 Cal:App.3d-1118,'11227) ‘Some acceptable forms ofiservice-of process

saretasfollows, @ v o dd e s e P R R (01 PR IR
.o “Personal S’éfV‘ice'i's accomplistied “by-petsonial delivery-of a-copy of the summons
and of the complaint to the person to be served.” (§ 415.10.) ‘A de‘féﬁde‘iﬁt’mﬁy also'be
- personally served by:deitvering a-¢opy-of the summons-and complaint to'an agent
atithotized to accept'service onvbéhalfofthat defendant! (§:416.90; Americdn-Express
{1Cefiturion Bank v\ 'Zara«(2011)199:Cal App:#h 383; 389:) For example, whéna -<v¥
-defenidaritis a public entity! the:plzintiff _iay have the'surhmons served on “the clerk,
sécretary; president] presiding officer; or-other head:6f its‘goveraing body.” (§416.56,

) T - g N P
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Undesignated statutory references are to the Code of Civil Procedure.




. .subdir{a).) - A-plaintiff suing theState of Czlifornia;must serve the summons.on the

Attorney General. (Gov. Code, § 955.4, subd. (a).). TR R P
~Injlieu, of persenal delivery of :a-.copy iofithe summons and complaint tosthe person

to be served, section. 415 -20;pr§videS.-a- method for substituted service that requires two
coordipated acts:: leaving acopy.ofithg.summons and -complaint-at an address designated

by statute and alsb, mailing acopy of the summons and complaint by: first class mail to
the person to be served at the place wih;c‘ry,e,a copy.of the summons and complaing were,
left. (§ 415.20, subd. (a).) TS S S SR s T

In general, “[a]fter a summois:has beenserved on a person, proof of service of the

- srebuttable presumption that the service; was proper” but only if it “corplies with the

. Statutory requirements. regarding: such-proofs:?: (Dill.v.-Berquist Construction Co..(1994)
24.Cal.App.4th 1426, 1441-1442.) “[Clompliance-with the, statutory procedurgs for -
:,-service of proeess istessential to-establish.personal jurisdiction.” | (Jd. at p. 1444.) .
‘Without proper, service.of process, a court lacks jurisdiction,over a,party. . (See Aberg v.
. Rohrs, (2013).217, GalApp.4th 1199,,4206 [“Theiobligation to serve a party with-process
is not coéxtensive with merely providing the party with notice of the procecding; Even
.. undisputed actual-notice, of a proceeding;does not substitute for, proper service;of the
petition or complaint”]t) . Thony b ume ot D e i L L
- Hewgver, where service.of the summaons is defective, the trial court. will still have
‘ jurisdiction overa de"fendargt, who makes a general appearance-in thg_(_:ase. :(§.410.50,
subd. (a);Fireman/s-Fund Ins.Co. v, Sparlgsr"C@nslz‘uctgqn,f inc. (2004) 114 Cal.App:4th
1135,.1147.)~A defendant:makes;a general gpjpearance.if they take part in the action in
some way that recognizes-the authority of the-coutt to proceed-and essentially: consents to
the court’s jurisdiction in the matter. (ViaView, Inc. v. Retzlaff (2016) 1 Cal.App.5th 198,
210.) |




II Analyszs
. Anderson contends the tr1al court erre’d ln Vacatmg the clerk’s entry of default and

";: goentey ot < il

in drsm1ss1ng the complalnt The record before us demonstrates that Anderson served the
Attorney General on behalf of the State'of Cahforma for the ﬁrst time in December
2024 well after the 1n1t1al entry of default and over three years aftér he ‘named the State
of California in his complalnt As we explain, this late service not only precluded the
! entry ofa default Judgment but also proved fatal to his su1t agamst the state
A. The trlal court properly Vacated the entry of default.” | |

Anderson acknowledges he served the Attorney General in December 2024 He
: contends however that the court erred in vacatmg the clerk’s default entry without a
‘heanng, thus v1olat1ng his r1ght to due process. Had the ‘court provrded h1m an’ e
opportunity to be heard Anderson cla1ms he could have explalned why service of a’
; summons . was not necessary to confer personal Jurlsd1ct1on over the State of
| California. In partlcular he contends that the general appearance by the Secretary of

State “wa1ved the serv1ce of summons argument Anderson altemat1vely contends that

service was properly conducted ona securlty guard and the court erred in ﬁndmg

WUy L ,‘.- I ATCANPRR TP ED BT M
L

otherwise. We dlsagree

1. No hearlng was requxred to correct the clerk’s erroneous entry

« ‘The first 1nqu1ry in every “due process challenge is whether the pla1nt1ff has been
~,-, !

deprlved of a protected 1nterest in’ property or “l1berty ? [Cltatlons ] Only after ﬁndmg
the depr1vat10n of a protected mterest 46 we look to see 1f the State s procedures comport

'Hw1th due process (Amerzcarz Mﬁs Mut Ins Co V. Sullzvan (1999) 526 U.S. 40 59
[c1tat1on]) » (T o,cllct; s Fresh Sl‘art ne.v. Los Ange[es County Office of Education (2013)

el

- 57 Cal 4th 197 214 ) G1ven the adm1n1strat1ve nature of the clerk’s entry and the

‘ resultmg error due process is not 1mp11cated here.
After a defendant has been served with a summons and complamt and the tlme to

ﬁle an answer has explred “the clerk upon ‘written appllcat1on of the pla1nt1ff shall enter

R 34
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A
the default of the defendant The plamtrff thereafter [may apply to the court for the relief

. demanded in the comp1a1nt The court shall hear the evrdence offered by the plamt1ff
and shall render Judgment in the pla1nt1fP s favor for that relref ” (§ 585 subd (b) )

, Thus there are two d1st1nct stages 1n a default proceedmg the clerk’s entry of default

af

and the entry of default Judgment

I N N R

« ‘Where a clerk purports to enter a default prematurely, or otherwrse exceeds
the limited power conferred upon h1m by the statute, there is an ent1re absence of
Jurlsd1ctlon and h1s act1on IS a nulhty and open to attack at any trme Y (Lewzs v. Le

| Baron (1967) 254 Cal App 2d 270 277 D As relevant here, “[t]he clerk has no authorlty

to enter the default of a defendant in the absence of valxd proof of service of summons”

and where the vord character of the entry of the default appears on the face of the record

Vit B! t_{ R

it is the duty of the court upon apphcatron of the party or of i 1ts own motion to vacate the
voxd entry of the default ” (Woods v. Stallworth (1960) 177 Cal App 2d 517, 520 521
- see also § 585 subd (b))

:‘,.é .
: reo e
e

The tr1al court s order settmg asrde a default wrll not be d1sturbed absent a

1

show1ng of clear abuse of drscret1on (See Yarbrough V. Yarbrough (1956)
144 Cal.App.2d 610 614 )

RSARICILT PRI B ERR S LN RN

Here the court clerk had no authorlty to enter the default in March 2022 As

noted the clerk S  power. and authorlty to enter a default_ is conferred by sectron 585

| , Wthh is expressly hmrted to cases m Wh1ch the defendant had been served The tr1al

£

court found and we agree that “the reg1ster of actlons drscloses that no summons ha[d]

Ty P FIEN "i}f:; =l .Jj,'..

. yet been 1ssued in th1s case.” S1nce there was no serv&ce of process upon whxch the
default entry was based the clerk had no. power to enter it, and the clerk’s act m d01ng S0
was vo1d Because Anderson had no protected mterest in the clerk’s unauthor1zed entry
of default and was not 1n Jeopardy of a serrous loss (as there was no default ]udgment
rendered), he has not demonstrated he had a due process r1ght to a hearmg (T oday S

Fresh Start, Inc V. Los Angeles County Office of Education, supra, 57 Cal.4th at p. 212
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[ The essence of due process is the re urrement that “a person in ]eopardy of serious

""11‘1' el . 1‘- "" [ RN I;Lif LR Corrife s «0 sl

loss [be glven] notlce of the% case agalnst him and opportumty to meet 1t” 7 (1ta11cs

4T
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added)] ) Before rulmg ona request for default Judgment the court has authorrty to set

VORI VT el ds

aside a default erroneously entered Wthh occurred here (See Brue V. Al Shabaab

rut
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(2020) 54 Cal App 5th 578 586 587 [a court should satrsfy itself that it has personal

TR ELIE RN I
Jurlsdrctron before entermg Judgment agamst an absent defendant] Lee V. An (2008)

168 Cal. App 4th 558 564 [“1f a defendant is. not valrdly served wrth a summons and
complamt the court lacks personal Jurrsdtctlon and a default Judgment in such actlon is

subJect to be1ng set as1de as v01d”] )

Nevertheless Anderson c1tes Brue v. Al Shabaab supra 54 Cal App Sth 578 1n

support of hrs argument that the court was requtred to afford h1m an opportunrty to

respond before vacatlng the default but Brue 1s 1napphcable here In Brue the court

found that a state court can rev_lew sua sponte 1ts Jurlsdlctlon overa defendant and that

the court must afford the plamtlff the opportumty to be heard when dzsmzssmg an actzon.
(Id at p. 587 ) Here however the tr1a1 court d1d not drsmrss an actron when 1t vacated

the clerk’s entry of default Rather the court merely corrected a vord order Wthh does

berey 1l ‘r“l

not 1mp11cate the same due process rlghts as dlsmlssmg an actlon Therefore the court

RS -:A.-r‘

did not err in failing to hold a hearrng. _
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4 - We a‘lso Tote that ‘in general kédue process is'the oppdrtunity to be’hedrd at a
meanmgful tlrne and in‘a meanmgful ‘marnner.” (Brown v. City. of Los Angeles’ (2002)
102 Cal. App 4th 155, 174.) Hete, prror t6 the éourt’s act of vacatlng the* clérk’s default
entry, Anderson filed afi oppdsmon to'the Attorneéy Getieral’s ‘statentent and made Several
contentlons as'to'why the Attorney General’s complarnt about a‘tack of* sutimons stiould
rot deny him entry of & default ]udgment Thus rt appears Anderson had an opportumty
to be heard on the issue of gervice o ' :




2. Anderson never served a summons to the State of Calrfornra

NIRRT
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Anderson also clarms the court erred when 1t found that serv1ce on the § secur1ty

N ' . o

ofﬁcer was 1mproper 5 In support he relles on Amerzcan Express Centurzon Bank V.

Zara supra 199 Cal App 4th 383 In that case, the court held a defendant may be

personally served by del1ver1ng a copy of the surnmons and compla1nt toan agent
author1zed to accept serv1ce on behalf of that defendant (Ia’ at p. 389 ) But here
Anderson prov1des no authorlty to support hrs content1on that the secur1ty offrcer is an
authorrzed agent forthe State of Calrfomra (See People ex rel Rezszg V. Acuna (2010)
182 Cal. App 4th 866 873 [“A :pomt not argued or supported by 01tat1on to author1ty is
forfelted”] ) To sue the State of Calrforma a publlc entlty, Anderson must have served
the clerk secretary, or the Attomey General hrmself not a securlty guard (Code Civ.
Proc § 416. 56, subd (a), Gov Code, § 955, 4. )'

vy ‘-;‘,,v,v-i Cv e L . v

Anderson further contends that the tr1al court had Jurrsdrcnon over the State of

‘b, S

Calrfornra because the Secretary of State walved 1mproper serv1ce by rnaklng a general

Cu SO I S A T TS SRR AP Y F

i

appearance He is 1ncorrect

(e

(Carzan v. Department oszsh & Wzldlzfe (2015) 235 Cal App 4th 806 817 see also )
People ex rel Lockyer V. Superzor Court (2004) 122 Cal App 4th l060 1078 [“Each

agency or department of the state is established as a separate entlty, under various state
laws or constitutional provisions”].) Thus, even if the Secretary of State’s appearance

* ‘operate[d] as a consent to jurisdiction’  for itself and constituted a general appearance

5 .. .7 |The trial court’s decisjon to vacate the entry, of default was based on the lack of
summons on.the Attomey General The court also noted var1ous defects in the proofs of
servrce that Anderson ﬁled wrth the court 1nclud1ng the d1fference between where the
complalnt was left and where jit.was mailed. The court noted that “[a]t best it would only
..bethe first step | toward subst1tuted seryice . L (Itahcs added ) Contrary to Anderson S

. “contention, the, trial court did not mely the subst1tut1on of service was requzrea’ it only
pointed out the defects in that method of service, if that was the intent: )




. ¢ A Firemans Fund Ins. Co..v Sparks Construction, Inc.,

p. 1145; see id. at p. 1148), this had no impact on the State of Cahforma. The} qp_pe.‘a%ance
. . of-one.agency does not.gonstitute an appearance.by all agencies. (See, e.g., Carian, at
p. 817 [notice to one agency does ot constitute notice to oll]; Lockyer, at p- 1078
' v[becausefagehci,c.s are distinct and separate governmerntal entities, discovery had to be
obtained from each one];-Brock v Ei ouchy( 1946) 76tCal.A‘pp.2nd{.}— 63,371 [“The . .,
appearance of [the defendant] by the ﬁlmg of a demurrer was not a general appearance on
beha‘fo*'any other defendant”].) . .- . o e , C
This is especially true where the State of California was not a party.to the suit at
the time of the Secretary of State’s appearance. Thfc_; Secretary of State was dismissed
from the action with prejudice in February, 2021 and; Anderson did not amend his,.
complaint to name:the Stqte of Califernia.as a defg:_:r,;q?.r_lit until several monthgf,l'a_ter.:_ ,
Anderson offers no authority, and we are aware of.none, for the pr,of_posiitior;, thgt\._,_the

-Segretary of State’s appearance. may. be jmputed to the state as a future defendant who

was not a:party to-the. lawSuit, at-either,the time of the Secretery of; State’s appearance
~and-dismissal from the suit, -(Cf: Tigwell v. Hepricks(1954) 124 Cal.App.2d 64, 60

[« “The filing'of an amended, complaint ... superseded the ori}gmal_‘,‘compﬁl;aiim? and the
original complaint.is dropped out of the case.and ceased to have any effect as a pleading

or as a basis for ajudgment’ ”. (italics omitted)].) Ry D P

. - Therefore, the Secretary: of State’s general.appearance has no effect on the court’s |
jurisdiction aver the State of California. .. iy s

¢+ B. The trial.ourt properly dismissed the somplaint ., . o te L
Section 583.210, subdivision (a) requires “the summons and complaint shall be

served upon a defendant within three years after the action is commenced against the
_defendant.’ For the purpose of this. subdivision, an action is commenced at the time the

. complaint is filed.” Each defendant must.be served a summons within three years of

S




being added’ to the complalnt‘ (See Ellm}; G’orp Vi Supermr Court (1975)48 Cal: App.3d
""‘89 96’) VU I R o S RTRS B ST LS N N TR LR R S TR
7 Section $83.250 providest “(a) Fservice i¥ notmiade in an dctior within the time
pfesééli{t"')ed‘"iﬁ”"thisa"’éi’tiel'ef:ff NIRES! 'Tﬁe‘f@ic“[‘i‘orifshal‘l' not'be further prosecuted: dndno -
further proceédifigs shall B¢ held'ir the aétibn:- [ (2) The action shall be dismissed by
the courton its own motion of on motion of atty person interested in‘the actioi; whether
“flaried as a’party ot not, aftér nidtice to the patibs. [q] (l-))‘"Fhe requitements of this

article are mandatory and are not subject to extension, excuse, or ex¢eption except as

expressly providéd By statute™

FHA trial Coutt’s ruling ofi a Sontestedmotioh to dismiss under séction 583.250 s
often reviewed fof an abuse bf distretion. (¢ Busching v. Superior Court (1974)
12:Cal3d 44, 53 [addressing predecessor t0'§ 583:250); Republtc Corp. v. Supeiior Court
(1984) 160 Cal App.3d 1253,1258) o 1

Here, AndetSon filed the first anferded ¢omplaint nariitig the State of California
as a defendarit' o Tuly- 7, 2021. “Whén a'tiew party is'added to thelaction, the action:
coffimences'as to 'ihaf'bérty for purposes of the timeé limit for'service on flie date of filing
of the pleading haming the new party.’ (Nelson v 4. B Robiris Co. (1983)" -

149 Cal’App.34 862, 866.) Anderson Served a sutiiors #1d comiplaint on the defendant,
for the first time, on December 5, 2024 ! “This'is well 'beyond the three-year-limiit: -

" Nevertheléss, Andersoh contends the tridl otrterred in dismissitig the complaint
for failure to serve the summons within three years'bécaise the ameénded complaint

relates back to the original complamt znd-the Setretary ‘of Stite’s appearance waived any

e e E et p b s et L I

défect iny service.
" First, Anderson forféited this argument bécause we se¢ no indication he raised the

 clain ifi the tifal court.” “It is'well settled that thé failure to raise an issue in the triak court

typically forfeits on appeal any claim 6f érror based on that issue.” (Howitson v. Evans

Hotels, LLC (2022) 81 Cal.App.5th 475, 489.)
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i} Nexti-contrdry to Andéfsoii’s ‘conteiition; the thrée-year time limit'is'not €xcused

o'} Gttiended complait relates Bagkoto the filig#st the original tomplaint; and this &V6ids

{he bar of the statute of liriitatiohs, 56 Torg ds Técovery is'solght in botil pleadings on' the

" same géneral set of facts.”™ (Smelizleyv  Nichdlson Mfg. €6, (1977) 18 Cal.3d'932,'934.)
But as & genéral rule!™ ‘an afmefided complairit that adds-a'new deferidant ‘does not telate
back to thé’date of filing the okiginal comiplaint“ahd the statute of lirnitations is applied as

" of the daté the amended complaint is filed, not'the date the original complaint is filed.” ”

* (Hawkins v: Pacific Coast Bldg. Prodicts, Inc.(2004)124 Cak.App.4th 1497, 15032
Therefore, the action only « “Commences as to him ... on the'date of filing of the pleading

" “namirng hint as'a new party.’ »“(Barrington v.'4. H. Robins C5.7(1985) 39 Cal.3d 146,

" “150.) Anderson has not perstiadéd us as to why this general’rule does not appiy here;’
where the State of California wds added as a fiéw defendant‘months after the Secretary of
State was dismiissed frotvthé Tawsuit. 1 1ot Lo s

. Anderson ¢ites to River s Side'di Washingtort Square Homedwners #ssn. v.
Suiperior Cotit (2023)'88 Cal. App $th’1209 (River 'sSide)'as support for'thi§ contention
“'that the Sectetaty of State’s appéatande is ‘atfributed to'thé State of California-under the
relation-back ddtirine. ‘But River’siSide des ot stand fot such a propositioti nor is it

' factually'sirhilar. In River’s Sidle -the pldinititftvas a hotheowners association that '

- brought stit agdinst a developéf'fof ¢orstriction defects. " The deféndants démurred to
“sevital baudes of action ssertéd dgairist theifi, ‘arguing & hiomeowngrs assoGidtion lacked

standifig o siié-ori'behalf of ité:fiertbers ot défects'in residential Units that it does riot

" bwn and*has'rio obligation fo fepait. | Thé trialicsurt 'sustainéd the demuiret wittiout' feave

“ to afnend, finding that the plaintiff lacked stariding. (/d: 4t 1218.) «
% On appeal, the plaintiff challeniged the trial court’s ruling and alternatively argued
it should have been‘granted [éave to ameiid to cuféany standing deféct by alléging that its

members assigned it their rights against the defenddnts; and that itiwas suihg as'the ™

L1




-assignee of its;members.,. (River s Side, sugrs, 88 Cal. App,th at pp.1225,,1239.) The

defendants argued that the trial court propezly. denied leaye.to. amend because even if the
proposed amendments cured the standing defect, the.assigned claims would be barred by
-the statute. of limitations because the amendment would not relate back to he original
.complaint. ;(/d.at pp. 1240-1241.) A different panel of this court disagreed. This court
'. . noted that an amended complaint relates back fo the;griginal complaint if it rests on the
same general set of facts as the original complaint, qri_dghat “[a]n amendment that:
‘chang[es]: nothing other.than the ideptity of the plaintjff, would clearly pas§;g‘he modern
“same general set of facts” test.” ” (Id. at p. 1241.) This.court reasoned that because the
: -law allows,a plaintiff to. amend his or her complaint to sue in his or her representative
rather than individual capacity without stating a new cause of action, “[w]e see no reason
this.same rule would not.also allow Plaintiff to.amend its complaint to sue as the assignee
. of its merpl;f:rs rather,than as the representative of its, members.? (Ibid.) . .
The instant case is wildly different. Here, Anderson.did not seek to-amend his

own capagity..t‘o‘._slue..}Nor did h¢ seck to-amend the-legal status of.any other, existing party

.. to-the suit. Rather, hq,ameand»the complaintto.allege an entirely new defendant who

“had no prior notice of his clajms. River,’s Side.did not involve such an amendment much
less address, whether the relation-back doctrine applies to such a situation;. In short,
River’s Side does not implicate or modify. the general rule that an amended:complaint that
adds a new defendant does not implicate the relation;back doctrine. . Although. Anderson

.. potes that he argued the apphg}abj_ﬁt%gf other exegptions to the statute of limitations in

the trial court,;he:does notraise those arguments on.appeal. He cites to his entire.

. “Opposition to,Notice of Motion to,Dismiss For Failure to Serve Summons, Within Three

Years” filed with the;trial court; but does.not,specify which, if any, of the arguments he is

;. raising cn appeal.: Since it is Apderson’s rgsponsibility to cite to the record and clearly

-rajse.issues in the argument,of h,isvop:ening- brief, any argument regarding exceptjons to

the statute of limitations;is forfeited. (See In re Marriagq of Carlisle (2021)




*:J“'.

B cintes wl T Teewndd to tua
60 Cal.App.5th 244,255 [“Defenéan‘t"s’ argdment is not fully developed and is not

TN YA O

supported by citation to any authorlty ‘The absence of cegent legal argument or citation
‘to authority allows this court to treat;the contentions as’ forfeited”].)

DISPOSITION,

e

The judgment is affirmed. Each party shall bear its OWn COSts on appeal (Cal.
Rules of Court, rule 8. 278(a)(5) ) Ao

éuQ

S AT

We concur:

0t

DUARTE, J.

WISEMAN, J.*

*

Retired Associate Justice of the Court of Appeal, Fifth Appellate District, assigned
by the Chief Justice pursuant to article VI, section 6 of the California Constitution.
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En Banc
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"The petition for review is denied.
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Supreme Qourt of California

JORGE E. NAVARRETE EARL WARREN BUILDING

CLERK AND EXECUTIVE OFFICER 350 MCALLISTER STREET

OF THE SUPREME COHRT ’ ' SAN FRANCISCO, CA 94102
(415) 863-7000

July 20, 2026

SENT VIA USPS

Dion Anderson, CDC# P-72476
North Kern State Prison

P.O. Box 5000

Delano, CA 93216

‘Re:  Anderson v. State of California — S296623

Dear Mr. Anderson:

No action may be taken on your “Petition for Re-hearing” received on July 17, 2026. The
order denying your petition was final forthwith and may not be reconsidered or reinstated. Please
rest assured, however, that the entire court considered the petition, and the contentions made
therein, and the denial expresses the court’s decision in this matter.

Sincerely,
JORGE E.NAVARRETE
Clerk and

Executive Officgr of the Supreme Court

3.

By: G. Muca, Deputy Clerk

cc: Oliver Wu, Counsel for Respondent
Rec.




Dion T. Anderson (Secured Party
[UCC 1 File. No. 197/13682751]

Dion Anderson P-72476
NKSP A1-209

P.0.Bex 5000

Delano, Ca 93216

In Pro Se
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IN THE CALIFORNIA SUPREME COURT OF THE STATE OF CALIFORNIA

Case MNo. S296623
(Sac.Sup.Court No. 34-2020-
00282764)
(3rd Appellate No. €103955)

DION ANDERSON
Plaintiff and Appellant,

V.

THE STATE OF CALIFORNIA
Dendant and Respondent.

PLAINTIFF'S PETITION FOR
RE-HEARING; Pursuant to Calif.
Rules of Court, Rule 8.53%

)
)
)
)
)
»
)

TO: THE HONORABLE CHIEF JUSTICE AND HONORABLE ASSOCIATE
JUSTICES OF THE CALIFORNIA SUPREME COURT

Brief  Summary
1. On May 27, 2026, Plaintiff had filed a "Petition for Reviey!
within the California Supreme Court. For which, Plaintiff's
specific question addressed to the State's Highest Court was-
if whether the State of California, i.e., the Defendants, were
considered new defendants upon Plaintiff's first amended
complaint; or, does not California's law classify the above
Defendant's as substitution of party's that would excuse
the Three Years statutorial limitations for'Plaintiff to service
the above Defendant's with an entirely new summons? This
specific question is céntral to determining if whether or not

the Superior Court abused its discretion by not grantinﬁECElVED

Plaintiff's default judgment motion.

JUL 17 2026




2. On July 8, 2026, Plaintiff had learned from calling the
Californig Supreme Court Clerks, that the-Supreme Court had
summarily denied Piaintiff's petition without éver addressing
if whether or not the Third Appellate District Court's ruling
was -in conflict with binding precedential law. |

3. On July 13, 2026, Plaintiff is timely filing this motion
‘before the California Supremé Court for re-consideration!

MEMORANDUM OF POINTS AND AUTHORITIES

1. Was the State of California Properly a Substitution of Party

In California Air Resources Board v. Hart (1993) 21 Cal.App.

4th 289; 26 Cal.Rptr.2d 153, the California Air Resources

Board (the Board) was classified as "an agency of the State

of California charged with proteéting air quality in Californig

aadministering California's air pollution control laws and
regulations, and enforcing the State's laws for the control
of air pollution emissions frém motor vehicles in California“
(21 Cal.App.4th at p. 293).

However, as an state agency with permission to employ its
own counsel with direct permission from the State;s Attorney
General (21 Cal.App.4th at p. 298-299). The “Board moved to
amend its complaint to substitute the People.of the State of
California as plaintiff™ (21 Cal.App.4th at p. 293). For
wnich, lead to the Board appealing the Superior Court's denial
to amend their complaint and requesting.that remand be forth-
with, 'to grant the Board's motion for leave to file an
amended complaint naming the People of the State of California

as plaintiff"” (21 Cal.App.4th at p. 294).

2 of 6




| L-Ed.2d 819, beneath the Federal Employees Liability Reform and
{ Tort Compensation Act of 1988, commonly kncwn as the Westfall
Act, it was stated therein:

“When a federal employee is sued for wrongful or regligent conduct,
the Act empowers the Attorney General to certify that the employee
was acting within the scope of his office or employment at the time
of the incident out of which the claim arose.. Upon the Attorney
General's certification,.. the United States is substituted as
defendant in place of the employee' (549 U.S. at pp. 229-230)

In U.S. v. Smith (1991) 499 U.S. 160; 111 S.ct. 1180; 113 L.Ed

2d 134, the U.S. Supreme Court similarly allow a negligent actiqg:
against a doctor that worked at the United States Army Hospital,
to be substituted against the United States:

"The Government intervened and sought to have itself substituted -

for Dr. Marshall as the defendant pursuant to the Gonzalez Act.

The Gonzalez Act provides- that in suits against military medical ‘

personnel for torts committed within the scope of their employment,

the Government is to be substituted as the defendant and the suit
is to proceed against the Governement under the FICA™ (499 U.S. at

D. 162)
likewise shown from above, Rule 15(c¢c) of the Federal
Civil Procedure allowed amended lawsuits that only
had substituted the parties, i.e., from initially naming a
.Federal eriployee or agency to being permitted tb.amend their
actions and naming the United States as the substituted defendar
by - retaining the relation back doctrine inorder to evade
the statute of limitation from their untimely amended actions.

3. The Fourteenth Amendment Right to Redress:

In Swarthout v. Cooke (2011) 562 U.S. 216; 131 S.Ct. 859:

’

178 L.Ed.2d 732, the U. S. Supreme Court specified the following

concerning state creatéd liberty interests:

“As for the Due Process Clause, standard analysis urder that
provision proceeds in two steps: We first ask whether there
exists a liberty or property interest of which a person has

T
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"been deprived, and if so we ask whether the procedures followed
by the State were constitutionally sufficient... When, however,
a State creates a liberty interest, the Due Process Clause
requires fair precedures for its vindication- and federal courts
will review the application of those constituticnally required
procedures' (562 U.S. at p. 220)

In Kentucky Department of Corrections v. Thompson (1989)

490 U.S. 454; 109 S.Ct. 1904; 104 L.Ed.2d 505, the U.S.
Supreme Court further specified what types of liberty and
‘property that is protected beneath the Fourteenth Amendment :

"The types of interests that constitute ‘‘liberty" and "'property"’
for Fourteenth Amendment purposes are not unlimited; the interest
must rise to more than ‘an abstract need or desire, and must be
based on more than' a unilateral hope. Rather, an individual
claiming a protected interest must have a legitimate claim of
entitlement to it. Protected liberty interests 'may arise from
two sources - the Due Process Clause itself and the laws of

the State.” (490 U.S. at p. 450) '

So, therefofe, Plaintiff is requééting that the California

Supreme Court reconsiders Plaintiff's petition for review.
For Plaintiff's liberty interest is being denied from the fact
that Plaintiff's default judg&ent was denied on the basis that
- Plaintiff had failed to service the State of California a
sumhons - when the State of California was a substituted
party to Plaintiff's original éomplaint. And since the Secre-
tary of State Départment nad waived their jurisdictional
argument against Plaintiff's original action having no summons
beneath California law there is no reservation to challenge
this jurisdictional defect from an amended substituted party.
So, Plaintiff's liberty interest is being legitimately asserted
in Plaintiff raising a protected right to release of Plaintiff
person from the California Department of Correction and Rehab-

ilitation.




CONCLUSION
Plaintiff requests that the California Supreme Court reconside
its prior denial order! And that remand be addressed back to
Third Appellate District Court for order that the Sacramento
SUperior Court grant Plaintiff's default judgment motion, and

release Plaintiff from CDCR's custody.

I declare under penalty of perjury under the laws of the State of California
that the foregoing be true and correct to .the best of my knowledge.
Executed at Delano, Ca 93216

Date: July 13, 2026 0%7_@&%
) Dion Anderson P-72475




PROCF OF SERVICE

DION ANDERSON
Case No. §296623

v PROOF OF SERVICE

STATE OF CALIFORNIA
/

I hereby certify that I am not a party to this action. On July 13,
2026 , I am mailing a copy of the attached PLAINTIFF'S PETITION FOR
RE-HEARING; Pursuant to Cali. Rules of Court, Rule 8.536, by placin
a8 copy in a postage paid envelope addressed to the person(s) herein-

after listed below. i am mailing or depositing the attached documents

via mail at Delano, Ca 932216

(List Name and Addresses of each
Defendant or Attorney Served)

California Supreme Court
350 McAllister Street
San Francisco, Ca 94102-4797

Oliver C. Wu
Office of the State Attorney general
455 Golden Gate Ave, Suite 11000

San Francisco, Ca 94102

I declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct to the hest of my knowledge. Executed at
Delano, ca 93216
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