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Mims v. United States - Petitioner's Appendix a004



���

�������	
���
������������	�����	���
����
��
��������
����
����	����������
������
��
����������
��������������		�		����������
��
�	��	���
����
��������������������������������������� !!"�#"�#����� !$"�#"�#��������
���		�		��������	������%��&�
������������������������������ !!"'#����� !$"�#"!#���(����	���	��	���
������
��
����&��)*���������������
�+���
���&�
���
����
�&
��*������������
���������
�
*���)*�����������
���	��		�������&�
���
��
��
�����,��	�����
������
�������
��
�	������	�	������-
�	�����
��.���	���������/���
�������������������
�����	�������	0	�1��������	�	�����
�������������	�
�
��
��
����������&������2�����
	����

��	������	0	�&�	�������������	��&��������
���		�		��������	��������
��
�	���������1����!%!��"&#"$#",#���2���	�
������

��	������	0	�&�	��������&�����
���
�3�	4���5��
���		�		4���5�������
��
���
���������������
����
����������������
�������������	��6��789���!%!��"&#":#";#�!��2�������
�������������	����	�����&�
���
����������
�
*���!��2���,����
������<���	��
������������
�����������������	������
�����=�>?@�AB�CDBDEFGHI��&	�
����	�"&#":#";#�����"
#"�#����������������
��
���
��������������
�����������
������������������������
�����������������
�������������	���
�������
������	���
�	��
��������������>J@�?KKGLMFNLOB�PQDB�RNQDE�RSSDBTD�LT�JUEVGFEW�OE�XEUV�RSSDBTDHI��&	�
����	�"&#":#";#�����"
#"�#�������"�#������
�	��������
���������������������
��������
��
	�������&�
���
�������	�������*�	�����
��
���������������������������������������������������
�
����
��������������
��
����
��������
��
	���������&�
���
�Y�������������.�����	��
�	�	�������
���������	�&	�
����	�"&#":#";#���������������
��
����	�
�����������������	�����
����
������"
#"�#��	���

������&�
��	�������
�	��
�����������
��
����	��������������������
����������������
�������������	���
�������
������	���
�	��
����������
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DISTRICT COURT 
RULING ON PSR OBJECTION 
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  1 found in Mr. Mims' possession the -- was found in Mr. Mims' 

  2 possession the reported stolen firearm, the tool bag, and the 

  3 tools found in the tool bag.

  4 The fact that Mr. Mims' Tulsa County District Court case 

  5 for burglary is still pending does not negate the evidence 

  6 surrounding the burglary.  An admission of guilt, an 

  7 adjudication of guilty, or a conviction is not a requirement to 

  8 determine a preponderance of the evidence.  It is seen far too 

  9 often that a pending state court charge is dismissed in the 

 10 state in lieu of a federal prosecution, especially when the 

 11 federal prosecution is similar to or directly related to the 

 12 pending state charges.  

 13 But in any event, the standard of proof here has been met, 

 14 and the Court finds that the government has met its burden of 

 15 proof regarding the burglary committed on September the 17th of 

 16 2024.  Accordingly, Mr. Mims' first objection is overruled.  

 17 Secondly, Mr. Mims objects to paragraph 16 of the 

 18 presentence report as it relates to the inclusion of a 

 19 four-level enhancement for possessing a firearm in connection 

 20 with another felony pursuant to Section 2K2.1(b)6(B) of the 

 21 sentencing guidelines.  He argues that the generic definition 

 22 of Oklahoma third-degree burglary does not -- the statutory 

 23 definition does not satisfy the guideline requirement for a 

 24 felony offense used for -- in connection with another felony.  

 25 Under 2K2.1(b)(6)(B), a four-level enhancement is included 
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  1 if the defendant used or possessed any firearm or ammunition in 

  2 connection with another felony offense or possessed or 

  3 transferred any firearm or ammunition with knowledge, intent, 

  4 or reason to believe that it would be used or possessed in 

  5 connection with another felony offense.  

  6 Application Note 14(B) of 2K2.1 states, "Subsections 

  7 (b)(6)(B) and (c)(1) apply (i) in a case in which a defendant 

  8 who, during the course of a burglary, finds and takes a 

  9 firearm, even if the defendant did not engage in any other 

 10 conduct with that firearm during the course of the burglary; 

 11 and (ii) in the case of a drug-trafficking offense in which a 

 12 firearm is found in close proximity to drugs, 

 13 drug-manufacturing materials, or drug paraphernalia.  In these 

 14 cases, application of subsections (b)(6)(B) and, if the firearm 

 15 was cited in the offense of conviction, (c)(1) is warranted 

 16 because the presence of the firearm has the potential of 

 17 facilitating another felony offense or another offense, 

 18 respectively." 

 19 Oklahoma's third-degree burglary is found at Oklahoma 

 20 Statutes, Title 21, Section 1435(B), and is a crime punishable 

 21 by imprisonment exceeding one year and is defined in relevant 

 22 part as, in subsection (B), "Every person who breaks and 

 23 enters, climbs under, or uses any jack stands or any other item 

 24 to raise any automobile, truck, trailer, or vessel of another, 

 25 in which any property is kept, with intent to:  
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  1 (1) Steal any property therein; 

  2 (2) Steal any property attached thereto; or 

  3 (3) Commit any felony, is guilty of burglary in the third 

  4 degree."

  5 Based on the reasoning set forth in overruling Mr. Mims' 

  6 first objection and the relevant conduct analysis mentioned, 

  7 the burglary committed by Mr. Mims the day prior to his arrest 

  8 for the instant offenses constitutes another felony offense in 

  9 which the Kimber 9-millimeter pistol was stolen.  Applying the 

 10 plain language from Section 2K2.1(b)(6)(B) and Application Note 

 11 14(B), the four-level enhancement is applicable as the firearm 

 12 was stolen during a burglary, a felony offense under Title 21, 

 13 Section 1435 of the Oklahoma statutes, and is relevant conduct 

 14 pursuant to Section 1B1.3.

 15 Mr. Mims' argument that the Oklahoma burglary does not meet 

 16 the generic definition of burglary in his Mathis vs. United 

 17 States analysis is not relevant for purposes of the application 

 18 of Section 2K2.1(b)(6)(B) because Oklahoma third-degree 

 19 burglary is a felony offense, and that in and of itself 

 20 satisfies the underlying felony offense to which the firearm 

 21 was connected.  Accordingly, Mr. Mims' second objection is 

 22 overruled.

 23 Having ruled on the objections to the presentence report, 

 24 the Court orders that the presentence report will be placed in 

 25 the record under seal and that defendant and counsel will not 
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