APPENDIX TO THE PETITION FOR A WRIT OF CERTIORARI

Rashaun Antonio Taylor v. United States of America
Fourth Circuit No. 24-6117

A. Fourth Circuit opinion — March 3, 2026
B. Fourth Circuit judgment and notice — March 3, 2026
C. Order denying rehearing en banc — July 28, 2026

D. District court amended memorandum opinion and order — January 25, 2024
(ECF No. 259)

E. Amended criminal judgment — January 25, 2024 (ECF No. 261)
F. Order denying mandate recall and counsel — September 4, 2026
G. Pertinent constitutional and statutory provisions

H. Government appellate brief excerpts (Fourth Circuit Dkt. 26): printed pages
12-15 and 21-30

43a-49a

50a

51a—-54a

55a—68a




USCA4 Appeal: 24-6117  Doc: 40 Filed: 03/03/2026  Pg: 1 of 5

UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 24-6117

UNITED STATES OF AMERICA,
Plaintiff - Appellee,

V.

RASHAUN ANTONIO TAYLOR, a/k/a Diablo, a/k/a Blo, a’k/a Bosston Blo, a’k/a
Bubba,

Defendant - Appellant.

Appeal from the United States District Court for the Eastern District of Virginia, at
Norfolk. Raymond A. Jackson, Senior District Judge. (2:19-cr-00036-RAJ-RIK-1;
2:23-cv-00487-RAJ)

Submitted: November 24, 2025 Decided: March 3, 2026

Before WYNN and RICHARDSON, Circuit Judges, and TRAXLER, Senior Circuit Judge.

Affirmed in part, dismissed in part by unpublished per curiam opinion.

Rashaun Antonio Taylor, Appellant Pro Se. Luke Bresnahan, Assistant United States
Attorney, Norfolk, Virginia, James Reed Sawyers, OFFICE OF THE UNITED STATES
ATTORNEY, Alexandria, Virginia, for Appellee.

Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM:

A jury convicted Rashaun Antonio Taylor of conspiracy to commit racketeering, in
violation of the Racketeer Influenced and Corrupt Organizations Act (RICO), 18 U.S.C.
§ 1962(d) (Count 1); use of a firearm, resulting in death, during the RICO conspiracy, in
violation of 18 U.S.C. § 924(c)(1), (j) (Count 3); possession of a firearm as a felon, in
violation of 18 U.S.C. §§ 2, 922(g)(1), 924(a)(2)" (Count 5); and distribution of heroin, in
violation of 21 U.S.C. § 841(a)(1), (b)(1)(C) (Count 6). The district court sentenced Taylor
to 420 months’ imprisonment on Count 1, 120 months’ concurrent imprisonment on Count
5, and 240 months’ concurrent imprisonment on Count 6. Additionally, the district court
sentenced Taylor to 120 months on Count 3, to be served consecutively, for a total term of
540 months’ imprisonment. Taylor appealed, and this court affirmed the criminal
judgment. United States v. Taylor, No. 20-4395, 2021 WL 3666679, at *1-2 (4th Cir.

Aug. 18,2021).

Taylor subsequently filed a 28 U.S.C. § 2255 motion raising several grounds for

relief. The district court granted Taylor’s motion as to his claim that his § 924(c) conviction
lacked a valid predicate crime of violence and, accordingly, vacated his conviction on
Count 3 and its attendant 120-month consecutive sentence. The court otherwise denied
relief on Taylor’s motion, and Taylor appealed. We previously granted a partial certificate

of appealability and directed informal briefing on the issue of whether, in light of

" Section 924(a)(2) was amended following Taylor’s conviction and no longer
provides the penalty for § 922(g) convictions. See Bipartisan Safer Communities Act, Pub.
L. No. 117-159, § 12004(c), 136 Stat. 1313, 1329 (2022).
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Apprendi v. New Jersey, 530 U.S. 466 (2000), Taylor’s trial counsel rendered ineffective
assistance by failing to argue that the district court could not sentence Taylor to more than
20 years’ imprisonment for conspiracy to commit racketeering.

As a preliminary matter, we grant Taylor’s motions to file supplemental informal
reply briefs. Upon review of the parties’ submissions and the record, we affirm in part and
dismiss in part.

To succeed on his claim of ineffective assistance of counsel, Taylor was required to
show that (1) his counsel’s performance was constitutionally deficient, and (2) he was
prejudiced by the deficient performance. Strickland v. Washington, 466 U.S. 668, 687
(1984). To satisfy the performance prong, Taylor had to “show that counsel’s
representation fell below an objective standard of reasonableness.” Id. at 688. To satisfy

the prejudice prong, Taylor was required to demonstrate “a reasonable probability that, but

for counsel’s unprofessional errors, the result of the proceeding would have been

different.” Id. at 694.

The district court concluded that Taylor’s racketeering offense carried an enhanced
statutory maximum of life imprisonment. Taylor argues that his counsel should have
objected to this conclusion under Apprendi because the jury failed to find beyond a
reasonable doubt the facts supporting the application of the enhanced statutory maximum.
Specifically, he contends that it is not clear that the jury found he committed first-degree
murder, as opposed to second-degree murder, as part of the underlying racketeering
activity. See United States v. Huskey, 90 F.4th 651, 674 (4th Cir.) (holding that, pursuant

to Apprendi, RICO violator is subject to increased maximum sentence only if jury finds his

3




USCA4 Appeal: 24-6117  Doc: 40 Filed: 03/03/2026 Pg:4of 5

violation was based on racketeering activity punishable by life imprisonment), cert. denied,
144 S. Ct. 2544 (2024), and cert. denied, 144 S. Ct. 2546 (2024); Va. Code Ann. § 18.2-32
(West, Westlaw through 2025 Sess.) (specifying that second-degree murder is punishable
by maximum of 40 years’ imprisonment).

Assuming that counsel’s performance was deficient, we conclude that Taylor has
not made the required showing of prejudice. Applying the generally applicable 20-year
statutory maximum to Taylor’s racketeering offense, see 18 U.S.C. § 1963(a), Taylor’s
420-month sentence still falls within the combined 600-month statutory maximum for his
remaining three convictions. Therefore, the district court could have imposed the same
total sentence, while still remaining within both the combined statutory maximum and the
20-year statutory maximum for the RICO conspiracy offense, by imposing a shorter
sentence for that offense and running the sentences on each of the offenses consecutively
to each other.

Furthermore, the district court thoroughly explained the chosen sentence in light of
the 18 U.S.C. § 3553(a) factors, and nothing about the court’s assessment of those factors
suggests that it would have imposed a different sentence had counsel argued that Apprendi
limited the statutory maximum on the racketeering offense to 20 years. Because the record

thus demonstrates that the court would have imposed the same sentence, regardless of

counsel’s allegedly deficient performance, by running the terms for each of Taylor’s

convictions consecutively to each other, we discern no reversible error in the district court’s

denial of Taylor’s Apprendi-based ineffective assistance claim.
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The remainder of the district court’s order is not appealable unless a circuit judge or
justice issues a certificate of appealability. See 28 U.S.C. § 2253(c)(1)(B). A certificate
of appealability will not issue absent “a substantial showing of the denial of a constitutional
right.” 28 U.S.C. § 2253(c)(2). When the district court denies relief on the merits, a
prisoner satisfies this standard by demonstrating that reasonable jurists could find the
district court’s assessment of the constitutional claims debatable or wrong. See Buck v.
Davis, 580 U.S. 100, 115-17 (2017). When the district court denies relief on procedural
grounds, the prisoner must demonstrate both that the dispositive procedural ruling is
debatable and that the motion states a debatable claim of the denial of a constitutional right.
Gonzalez v. Thaler, 565 U.S. 134, 140-41 (2012) (citing Slack v. McDaniel, 529 U.S. 473,

484 (2000)). We have reviewed the record and conclude that Taylor has not made the

requisite showing with regard to the remaining claims he pursues on appeal. Thus, we

deny a certificate of appealability as to those claims.

Accordingly, we affirm in part as to the district court’s denial of Taylor’s
Apprendi-based ineffective assistance claim, and we dismiss the remainder of the appeal.
We dispense with oral argument because the facts and legal contentions are adequately
presented in the materials before this court and argument would not aid the decisional
process.

AFFIRMED IN PART,
DISMISSED IN PART
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FILED: March 3, 2026

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 24-6117, US v. Rashaun Taylor
2:19-cr-00036-RAJ-RIK-1, 2:23-cv-00487-RAJ

NOTICE OF JUDGMENT

Judgment was entered on this date in accordance with Fed. R. App. P. 36. Please
be advised of the following time periods:

PETITION FOR WRIT OF CERTIORARI: The time to file a petition for writ
of certiorari runs from the date of entry of the judgment sought to be reviewed, and
not from the date of issuance of the mandate. If a petition for rehearing is timely
filed in the court of appeals, the time to file the petition for writ of certiorari for all

parties runs from the date of the denial of the petition for rehearing or, if the
petition for rehearing is granted, the subsequent entry of judgment. See Rule 13 of
the Rules of the Supreme Court of the United States; www.supremecourt.gov.

VOUCHERS FOR PAYMENT OF APPOINTED OR ASSIGNED
COUNSEL: Vouchers must be submitted within 60 days of entry of judgment or
denial of rehearing, whichever is later. If counsel files a petition for certiorari, the
60-day period runs from filing the certiorari petition. (Loc. R. 46(d)). If payment is
being made from CJA funds, counsel should submit the CJA 20 or CJA 30
Voucher through the CJA eVoucher system. In cases not covered by the Criminal
Justice Act, counsel should submit the Assigned Counsel Voucher to the clerk's
office for payment from the Attorney Admission Fund. An Assigned Counsel
Voucher will be sent to counsel shortly after entry of judgment. Forms and
mstructions are also available on the court's website, www.ca4.uscourts.gov, or
from the clerk’s office.

BILL OF COSTS: A party to whom costs are allowable, who desires taxation of

costs, shall file a Bill of Costs within 14 calendar days of entry of judgment.
- (FRAP 39, Loc. R. 39(b)).
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PETITION FOR REHEARING AND PETITION FOR REHEARING EN
BANC: A petition for rehearing must be filed within 14 calendar days after entry
of judgment, except that in civil cases in which the United States or its officer or
agency is a party, the petition must be filed within 45 days after entry of judgment.
A petition for rehearing en banc must be filed within the same time limits and in
the same document as the petition for rehearing and must be clearly identified in
the title. The only grounds for an extension of time to file a petition for rehearing
are the death or serious illness of counsel or a family member (or of a party or
family member in pro se cases) or an extraordinary circumstance wholly beyond
the control of counsel or a party proceeding without counsel.

Each case number to which the petition applies must be listed on the petition and
included in the docket entry to identify the cases to which the petition applies. A
timely filed petition for rehearing or petition for rehearing en banc stays the
mandate and tolls the running of time for filing a petition for writ of certiorari. In
consolidated criminal appeals, the filing of a petition for rehearing does not stay
the mandate as to co-defendants not joining in the petition for rehearing. In
consolidated civil appeals arising from the same civil action, the court's mandate
will issue at the same time in all appeals.

A petition for rehearing must contain an introduction stating that, in counsel's
judgment, one or more of the following situations exist: (1) a material factual or
legal matter was overlooked; (2) a change in the law occurred after submission of
the case and was overlooked; (3) the opinion conflicts with a decision of the U.S.
Supreme Court, this court, or another court of appeals, and the conflict was not
addressed; or (4) the case involves one or more questions of exceptional
importance. A petition for rehearing, with or without a petition for rehearing en
banc, may not exceed 3900 words if prepared by computer and may not exceed 15
pages if handwritten or prepared on a typewriter. Copies are not required unless
requested by the court. (FRAP 40, Loc. R. 40(c)).

MANDATE: In original proceedings before this court, there is no mandate. Unless
the court shortens or extends the time, in all other cases, the mandate issues 7 days
after the expiration of the time for filing a petition for rehearing. A timely petition
for rehearing, petition for rehearing en banc, or motion to stay the mandate will
stay issuance of the mandate. If the petition or motion is denied, the mandate will
issue 7 days later. A motion to stay the mandate will ordinarily be denied, unless
the motion presents a substantial question or otherwise sets forth good or probable
cause for a stay. (FRAP 41, Loc. R. 41).
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FILED: March 3, 2026

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 24-6117
(2:19-cr-00036-RAJ-RJIK-1)
(2:23-cv-00487-RAJ)

UNITED STATES OF AMERICA
Plaintiff - Appellee
V.

RASHAUN ANTONIO TAYLOR, a/k/a Diablo, a’k/a Blo, a’k/a Bosston Blo,
a’/k/a Bubba

Defendant - Appellant

JUDGMENT

In accordance with the decision of this court, the judgment of the district

court is affirmed in part. The appeal is dismissed in part.

This judgment shall take effect upon issuance of this court's mandate in

accordance with Fed, R, App. P, 41.

/sl NWAMAKA ANOWI, CLERK
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FILED: July 28,2026

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 24-6117
(2:19-cr-00036-RAJ-RJK-1)
(2:23-cv-00487-RAJ)

UNITED STATES OF AMERICA
Plaintiff - Appellee
V.

RASHAUN ANTONIO TAYLOR, a/k/a Diablo, a’k/a Blo, a/k/a Bosston Blo,
a/k/a Bubba

Defendant - Appellant

ORDER

The petition for rehearing en banc was circulated to the full court. No judge
requested a poll under M.'The court denies the petition for
rehearing en banc.

For the Court

/s/ Nwamaka Anowi, Clerk
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FILED

IN THE UNITED STATES DISTRICT COURT | |
FOR THE EASTERN DISTRICT OF VIRGINIA JAN 25 2024
Norfolk Division

CLERK, US. DISTRICT COURT
RASHAUN ANTONIO TAYLOR, NORFOLK. VA

Petitioner,

CRIMINAL ACTION NO. 2:19-cr-36(1)
CIVIL ACTION NO. 2:23-cv-487

UNITED STATES OF AMERICA,
Respondent.
AMENDED MEMORANDUM OPINION AND ORDER
Before the Court is Rashaun Antonio Taylor’s (“Petitioner”) pro se Motion to Vacate, Set
Aside, or Correct a Sentence by a Person in Federal Custody pursuant to 28 U.S.C. § 2255
(“Motiqn,” “§ 2255 Motion™). ECF No. 234 (“Mot.”). The Government opposed the Motion and

Petitiorier replied. ECF No. 244 (“Resp. Opp’n”); ECF No. 246 (“Reply”). Petitioner also filed a

Motion to-Amend his § 2255 Motion and a Motion to Supplement his amendment. ECF No. 254

(“Mot. Amend); ECF No. 255 (“Mot. Supp. Amend”). The matter is now ripe for judicial
determination. Having reviewed the Motion and relevant filings, the Court finds that a hearing is
‘not necessary to address Petitioner’s Motion. See 28 U.S.C. § 2255(b) (A court shall grant a prompt
hearing “[u]nless the motion and the files and records of the case conclusively show that the
prisoner is entitled to no relief.”). For the reasons set forth below, Petitioner’s § 2255 Motion is
GRANTED in part and DENIED in part, and Petitioner’s Motion to Amend and Motion to
Supplement are DENIED.
1.  FACTUAL AND PROCEDURAL HISTORY
On March 6, 2019, Petitioner was named in a six-count Superseding Indictment alongside

one co-Defendant alleging the following:
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Count One: Racketeer Influenced and Corrupt Organizations Act (“RICO”)
conspiracy (“RICO Conspiracy,” “Racketeering Conspiracy™), in violation of 18
U.S.C. § 1962(d);
Count Two: Murder in Aid of Racketeering Conspiracy, in violation of 18 U.S.C.
§ 1959(a)(1);
Count Three: Use of a Firearm Resulting in Death, in violation of 18 U.S.C.
§§ 924(c)(1) and 924(j);
Count Four: Attempted Interference with Commerce by Means of Robbery, in
violation of 18 U.S.C. §§ 1951(a) and 2;
Count Five: Felon in Possession of a Firearm, in violation of 18 U.S.C.
§§ 922(g)(1), 924(a)(2), and 2; and
Count Six: Distribution of Heroin, in violation of 21 U.S.C. §§ 841(a)(1) and
841(b)(1)(C).

ECF No. 92 (“Supersed. Indictment”). Petitioner’s trial began on February 11, 2020, and ended

February 20, 2020. ECF Nos. 116-127. On February 18, the Court dismissed Count Four pursuant

to Petitioner’s Rule 29 motion for acquittal. ECF No 120. On February 20, the jury returned a
verdict of guilty on Counts One, Three, Five, and Six, and not guilty on Count Two. ECF No. 124
(“Verdict”).
On July 21, 2020, the Court conducted a sentencing hearing and imposed the following
sentence:
e On Count One, 420 months in prison, followed by five years of supervised release;
o on Count Three, 120 months in prison to be served consecutively to Count One, followed

by five years of supervised release to run concurrently to Count One;
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on Count Five, 120 months in prison to be served concurrently with Count One, followed

by three years of supervised release to run concurrently with Count One; and

on Count Six, 240 months in prison to be served concurrently with Count One, followed

by three years of supervised release to run concurrently with Count One.
ECF No. 159. Th:e Court also imposed a Special Assessment of $100.00 per Count, resulting in a
total Special Assessment of $400.00. /d.

Petitioner appealed, and on August 18, 2021, the United States Court of Appeals for the
Fourth Circuit (“Fourth Circuit”) affirmed the Court’s judgment. ECF Nos. 174-75; see United
States v. Taylor, No. 20-4395, 2021 WL 3666679, at *2 (4th Cir. Aug. 18, 2021) (per curiam). On
December 14, 2021, the Fourth Circuit denied Petitioner’s petition for rehearing and rehearing en
banc. ECF No. 181. On May 13, 2022, Petitioner filed a petition for writ of certiorari in the
Supreme Court of the United States, wﬁich the Supreme Court denied on October 3, 2022. ECF
No. 211; see Taylor v. United States, 143 S. Ct. 167 (2022).

Petitioner timely filed the instant § 2255 Motion on September 29, 2023. ECF No. 234!
On November 1, 2023, the Government responded in opposition to the § 2255 Motion, and
Petitioner replied on November 22, 2023. ECF Nos. 244, 246. On December 27, 2023, Petitioner
filed a Motion to Amend his § 2255 Motion, and later filed a Motion to Supplement his amendment
on January 8, 2024. ECF Nos. 254, 255.

‘II. LEGAL STANDARD
Section 2255

Section 2255 allows a federal prisoner “claiming the right to be released upon the ground

! Petitioner filed two other § 2255 motions on October 3 and October 16, 2023. ECF Nos. 236-37. The
Court ordered these successive motions stricken from the record. ECF No. 239. Petitioner also filed a Letter
Motion to Compel Discovery on October 16, 2023, which the Court resolves today in a separate Order.
ECF No. 238.

3
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that the sentence was imposed in violation of the Constitution or laws of the United States . . . [to]
move the court which imposed the sentence to vacate, set aside, or correct the sentence.” 28 U.S.C.

§ 2255(a). In a motion under § 2255 (“§ 2255 motion”), the petitioner bears the burden of proving

his or her claim by a preponderance of the evidence. See Miller v. United Stétes, 261 F.2d 546,

547 (4th Cir. 1958). Pro se filers are entitled to more liberal construction of their pleadings.
Erickson v. Pardus, 551 U.S. 89, 94 (2007).

When deciding a § 2255 motion, the Court must promptly grant a hearing “unless the
motion and the files and records of the case conclusively show that the prisoner is entitled to no
relief.” 28 U.S.C. § 2255(b). Motions under § 2255 generally “will not be allowed to do service
for an appeal.” Sunal v. Large, 332 U.S. 174, 178-79 (1947). For this reason, issues already fully
litigated on direct appeal may not be raised again under the guise of a collateral attack. United
States v. Dyess, 730 F.3d 354, 360 (4th Cir. 2013). Issues that should have been raised on direct
appeal are deemed waived, procedurally defaulted, and cannot be raised on a § 2255 motion.
United States v. Mikalajunas, 186 F.3d 490, 492 (4th Cir. 1999).

However, an individual may raise a procedurally defaulted claim if he or she can show (1)
“cause and actual prejudice resulting from the errors of which he complains™ or (2) that “a
miscarriage of justice would result from the refusal of the court to entertain the collateral attack . . .
[meaning] the movant must show actual innocence by clear and convincing evidence.” Id. at 492—
93. To demonstrate cause and prejudice, a petitioner must show the errors “worked to [his or her]
actual and substantial disadvantage, infecting [his or her] entire trial with error of constitutional
dimensions.” United States v. Frady, 456 U.S. 152, 170 (1982). Ineffective assistance of counsel
claims should generally be raised in a collateral motion instead of on direct appeal and constitute ‘

sufficient cause to review a procedurally defaulted claim. See Untied States v. Benton, 523 F.3d
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424, 435 (4th Cir. 2008); Mikalajunas, 186 F.3d at 493.
B. Ineffective Assistance of Counsel Claim

A viable ineffective assistance of counsel claim arises when “the counsel’s conduct so
undermined the proper functioning of the adversarial process that the trial did not result in a just
outcome.” Strickland v. Washington, 466 U.S. 668, 686 (1984). An ineffective assistance of
counsel claim is properly raised on a § 2255 motion in the district court rather than on direct appeal,
unless the record conclusively shows ineffective assistance. United States v. Williams, 977 F.2d
866, 871 (4th Cir. 1992). To prove a claim of ineffective assistance of counsel, a petitioner must
make two showings.

First, a petitioner must show that counsel’s performance was deficient. Strickland, 466 U.S.
at 687. Counsel’s errors must have been so serious that he or she was not actually functioning as

“counsel” as guaranteed by the Sixth Amendment. /d. To demonstrate deficient performance, a

petitioner must show “that counsel’s representation fell below an objective standard of

reasonableness” under the prevailing norms of the legal community. Id. at 688. “Judicial scrutiny
of counsel’s performance must be highly deferential,” so “a court must indulge a strong
presumption that counsel’s conduct falls within the wide range of reasonable professional
assistance.” Id. at 689. That presumption is even greater when counsel’s decisions represent
strategic tactical decisions requiring “assessment and balancing of perceived benefits against
perceived risks.” United States v. Terry, 366 F.3d 312, 317 (4th Cir. 2004). A petitioner bears the
burden of rebutting this presumption. Strickland, 466 U.S. at 689.

Second, a petitioner must show that the deficient performance prejudiced the defense. Jd.
at 687. In other words, counsel’s errors must have been so serious that the petitioner was deprived

of a fair trial with a reliable result. /d. To demonstrate prejudice, a petitioner must prove that “there




Case 2:19-cr-00036-RAJ-RIK Document 259 Filed 01/25/24 Page 6 of 33 PagelD# 3247

is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different.” Id. at 694. The Supreme Court defines a reasonable probability as “a

probability sufficient to undermine confidence in the outcome.” /d. In short, “{a]n error by counsel,

even if professionally unreasonable, does not warrant setting aside the judgement of a criminal

proceeding if the error had no effect on the judgment.” Jd. at 691. If a petitioner cannot meet either
component of the Strickland test, the ineffective-assistance claim will fail. /d. at 700. The Court
need not address both components of the test if the petitioner makes an insufficient showing on
one prong. Id. at 697.
III. DISCUSSION

Petitioner asserts ten Grounds for relief in his § 2255 Motion. Petitioner also makes several
“Claims™ on reply (“reply claims™), some of which are arguments in support of his original
Grounds for relief and some of which are new claims for relief. Additionally, Petitioner raises
three new claims in his Motion to Amend and Motion to Supplement. In general, Petitioner
requests that the Court vacate his convictions under Counts One, Three, Five, and Six and either
grant a new trial or resentence him. Mot. at 11. The Court will first address the Grounds for relief
stated in Petitioner’s § 2255 Motion and his supporting arguments made on reply. Next, the Court
will address Petitioner’s novel reply claims. Finally, the Court will address Petitioner’s Motion to
Amend and Motion to Supplement.
A. § 2255 Motion

i.  Ground 3: Invalid Predicate Crime of Violence under 18 U.S.C. §§ 924(c)
and (j) (Count Three)

Petitioner argues that under United States v. Simmons, 11 F.4th 239 (4th Cir. 2021), his
Count Three conviction for Use of a Firearm Resulting in Death, in violation of 18 U.S.C.

§§ 924(c) and (j), should be vacated because it rests on an invalid predicate crime of violence.
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Mot. at 6; Reply at 17-19 (Reply Claim II). In Simmons, the Fourth Circuit held that RICO
Conspiracy does not categorically qualify as a “crime of violence” under 18 U.S.C. § 924(c)(3)(A).

11 F.4th at 261. Count Three of the Superseding Indictment is expressly predicated on Counts One

and Two charging Racketeering Conspiracy and Murder in Aid of Racketeering Activity,

respectively. Supersed. Indictment at 10. Because Petitioner was acquitted on Count Two, his
conviction under Count Three rests solely on RICO conspiracy as the predicate crime of violence
for Count Three. Verdict; Supersed. Indictment at 10. The Government concedes that Count Three
should be vacated considering the Fourth Circuit’s holding in Simmons. Resp. Opp’n at 14.

Simmons is controlling here. Accordingly, Petitioner’s Motion is GRANTED on Ground
3. To the extent Petitioner argues his trial or appellate counsel rendered ineffective assistance
related to Count Three, those claims are DISMISSED as moot. See Mot. at 7; ECF No. 234-1 at 2
(“Mot. Ex. 1™).

The Government requests that the Court order resentencing to allow the parties to argue
for an appropriate sentence on Counts One, Five, and Six. Jd The Government argues that
resentencing is especially appropriate where the \;acated portion of a sentence may substantially
affect the sentence calculation for the remaining offense conduct. See id. (citing United States v.

. Hadden, 475 F.3d 652, 669 (4th Cir. 2007); United States v. Davis, 139 S. Ct. 2319, 2336 (2019)).
The Government asks the Court to consider that the Guidelines Range for Count One has a
maximum of life in prison. See id. at 15 (citing ECF No. 155; ECF No. 173 (“Sent’g Hr’g Tr.”);
United States Sentencing Guidelines (“U.S.S.G.”) § 2A1.1(a)). The Government also urges that
resentencing would allow for the victims of Petitioner’s offenses to be heard and for the
Government to raise Petitioner’s post-conviction conduct that “demonstrates a continued disregard

for the law and proclivity to violence.” Id. (citing 18 U.S.C. § 3771(a)(4); Pepper v. United States,
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562 U.S. 476, 490-93 (2011)). In support, the Government submits Petitioner’s Inmate Discipline
Data, which shows Petitioner has possessed drugs and a dangerous weapon, tested positive for
heroin, destroyed property, and refused to work while in prison. See ECF No. 244-1 (“Resp. Opp'n
Ex. I™).

Section 2255(b) “confers a ‘broad and flexible’ power to the district courts ‘to fashion an
appropriate remedy." United States v. Hillary, 106 F.3d 1170, 1172 (4th Cir. 1997) (quoting
United States v. Garcia, 956 F.2d 41, 45 (4th Cir. 1992)). “[W]hen a defendant’s § 924(c)
conviction is invalidated, courts . . . ‘routinely’ vacate the defendant’s entire sentence on all counts
‘so that the district court may increase the sentences for any remaining counts if such an increase
is warranted.”™ Davis, 139 S. Ct. at 2336 (quoting Dean v. United States, 137 S. Ct. 1170, 1176
(2017)). Yet “nothing in the sentence-package theory forbids the district courts from doing what
the text of § 2255 clearly permits: “correcting’ a prisoner's unlawful sentence without conducting

a formal ‘resentencing.”” Hadden, 475 F.3d at 669. Thus, the Court still retains discretion to correct

a sentence without vacating it entirely. See Davis v. United States, No. 4:16cv82, 2016 WL

6471457, at *7 (E.D. Va. Oct. 31, 2016).

Without resentencing, vacating Petitioner’s conviction under Count Three would decrease
Petitioner’s total term of imprisonment from 540 months to 420 months.2 In its discretion, the
Court declines to impose a higher total sentence on Counts One, Five, and Six than 420 months,
and the Court shall instead éon‘ect Petitioner’s sentence without conducting a formal resentencing.
Therefore, the Court VACATES Petitioner's conviction under Count Three, and the Court shall

issue an amended judgment.

2 Petitioner’s total term of supervised release would remain the same at § years.

8
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ii. Ground 2: Failure to prove RICO Conspiracy (Count One)

In Ground 2, Petitioner asserts the Government failed to prove the elements of RICO
conspiracy under Count One. Mot. at 5. Specifically, Petitioner argues the Government failed to
present evidence of two or more predicate acts of racketeering activity to demonstrate that he was
involved in a pattern of racketeering activity. Jd. On reply, Petitioner argues he “provides
substantial proof” that his murder of Mr. Eley and attempted robbery of a drug dealer were not in
furtherance of Petitioner’s gang enterprise, the Nine Trey Gangsters (“NTG”). Reply at 1-17
(Reply Claim I), 4647 (Reply Claim titled “Uncharged Conduct”).

The Government argues that Ground 2 is procedurally barred because Petitioner raised this
issue on direct appeal. On appeal, Petitioner argued that this Court erred when it denied his Rule

29 motion regarding Count One because the Government failed to prove beyond a reasonable

doubt that Petitioner or any member of the NTG engaged in a pattern of racketeering activit§

involving at least two acts of racketeering activity within a ten-year period. See Corrected Brief of
Appellant, No. 20-4395, 4th Cir. Doc. 29 at 28, 30-33. The Fourth Circuit rejected this argument,
finding that “ample evidence” exists to support Petitioner’s conviction for RICO conspiracy.
Taylor, 2021 WL 3666679, at *2.

Petitioner may not “circumvent a proper ruling on direct appeal by re-raising the same
challenge in a § 2255 motion.” Dyess, 730 F.3d at 361 (quoting United States v. Linder, 552 F.3d
391, 396 (4th Cir. 2009)). Petitioner raises no change in the law that would allow him to relitigate
the sufficiency of the evidence underlying his conviction for RICO conspiracy under Count One.
See United States v. Roane, 378 F.3d 382, 396 n.7 (4th Cir. 2004). Therefore, Petitioner’s Motion
is DENIED on Ground 2. To the extent Petitioner attacks the sufficiency of the evidence for Count

One elsewhere in his filings, those claims are similarly DENIED.
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ili. Ineffective Assistance of Counsel

In Grounds 1, 2, 6, and 7, Petitioner argues his counsel was ineffective for preventing him
from testifying at trial. See Pet'r’s Mot. at 4-5; Mot. Ex. 1 at 1, 3. The Government argues that
Petitioner's sworn statements at trial demonstrate that he independently and voluntarily chose not
to testify. Resp. Opp’n at 18.

During trial, on February 18, 2020, the Court reminded Petitioner that he was under oath,
informed him of his right to testify, and took a recess to allow Petitioner to consult with his counsel
to decide whether he would testify. ECF No. 170 at 818:14-820:5 (“Feb. 18 Trial Tr.”). Upon
return from recess, Petitioner informed the Court that he chose not to testify at trial:

THE COURT: Mr. Taylor, have you made a determination whether you wish to testify in
this case or not?

THE DEFENDANT: Yes, sir, I did.
THE COURT: What was your decision?
THE DEFENDANT: I'm not going to testify.
Id. at 820:9-13. Petitioner also confirmed that his decision was voluntary and independent:
THE COURT: In making this decision, did you consult with [trial counsel] Mr. Dawson?
THE DEFENDANT: Yes, I did.

THE COURT: Is this your independent decision?

THE DEFENDANT: Yes, sir.

THE COURT: No one forced you to give up your right to testify; is that correct?
THE DEFENDANT: No, sir.

THE COURT: There’s nothing that your counsel said to you that causes you not to testify;
is that correct?
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THE DEFENDANT: Correct.
Id at 820:14-24.

“Solemn declarations in open court carry a strong presumption of veracity. The subsequent
presentation of conclusory allegations unsupported by specifics is subject to summary dismissal,
as are contentions that in the face of the record are wholly incredible.” Blackledge v. Allison, 431
U.S. 63, 74 (1977). In the context of Rule 11 plea colloquies, the Fourth Circuit has held that “in
the absence of extraordinary circumstances, the truth of swom statements . .. is conclusively
established, and a district court should, without holding an evidentiary hearing, dismiss any § 2255
motion that necessarily relies on allegations that contradict the sworn statements.” United States
v. Lemaster, 403 F.3d 216, 221-22 (4th Cir. 2005); see also Fields v. Ant'y Gen. of the State of
Md., 956 F.2d 1290, 1299 (4th Cir. 1992) (“Absent clear and convincing evidence to the contrary,
a defendant is bound by the representations he makes under oath during a plea colloquy.”) The
Court finds these standards persuasive when evaluating a colloquy at trial regarding the petitioner’s
rights to testify and to remain silent. In general, “courts must be able to rely on the defendant’s
statements made under oath during a properly conducted . . . colloquy,” lest the statements lose
their ““primary virtue'” of “*permitting quick disposition of baseless collateral attacks.'” Lemaster,
403 F.3d at 221-22 (quoting Blackledge, 431 U.S. at 79 n.19).

Petitioner demonstrates no extraordinary circumstances to suggest he should not be bouxid
to his sworn statements at trial, and his claim is “patently frivolous.” Lemaster, 403 F.3d at 221.
The Court advised Petitioner about his constitutional rights, and the Court was justified in
assuming that Petitioner’s voluntary and independent decision not to testify was an appropriate

strategic decision. See United States v. Richardson, 195 F.3d 192, 187 (4th Cir. 1999); Hernandez

Portillo v. United States, No. .1:07-CR-00081-GBL, 2014 WL 3615815, at *10 (E.D. Va. July 17,

11
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2014). Therefore, Petitioner fails to show that counsel’s performance was constitutionally deficient

or prejudicial. See Strickland, 466 U.S. at 687; see Tunstall v. Armstead, No. WMN-15-4012, 2017

WL 3917008, at *5-*6 (D. Md. Sept. 5, 2017) (denying ineffective assistance of counsel claim
where record clearly showed petitioner voluntarily and independently chose not to testify).
Petitioner's Motion is therefore DENIED on Grounds 1, 2, 6, and 7.

b. Grounds 4 and 9: Failure to Object durin vernment's Closin;

Arguments regarding Uncharged Conduct

In Grounds 4 and 9, Petitioner alleges his counsel was ineffective for failing to object to
the Government’s statements about uncharged conduct during closing arguments. Pet'r’s Mot. at
8; Mot. Ex. 1 at 4. Petitioner argues the Government improperly discussed Petitioner’s alleged
shooting of two individuals—a man named “Sean” and a “non-member of the ‘NTG’ concerning
the robbery of a drug dealer”—even though he was not charged with that conduct. Mot. Ex. 1 at
4; Reply at 36-38 (Reply Claim VII). Petitioner argues the Government's statements are irrelevant
to RICO conspiracy but nevertheless gave the jury reason to believe Petitioner conspired to commit
robberies. Reply at 37-38.

The Government contends it informed Petitioner of its intent to admit evidence of
uncharged acts demonstrating Petitioner’s membership in the NTG enterprise and evidence of
crimes other NTG members committed. Resp. Opp’n at 21 (citing ECF No. 107 at 6 (“Gov't Trial
Br.”)). The Government argues that evidence of uncharged acts and offenses that others committed
is often relevant in proving the elements of RICO conspiracy, meaning any objection to these
closing statements would have been meritless. /d at 21. Additionally, the Government notes that
Petitioner’s trial counsel already challenged this evidence at trial when it moved for acquittal on
RICO conspiracy. Id. (citing ECF No. 120; Feb. 18 Trial Tr. at 37:22-23, 39:1-2, 40:9-23, 45:2~

8).
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At trial, a witness who was an associate of Petitioner’s testified that Petitioner told him he

shot at and tried to kill a man named “Sean” and that the witness and Petitioner together robbed a

drug dealer at gunpoint. Feb. 14 Trial Tr. at 672:13-21, 674:7-12, 682:6-684:13, 698:8-702:8.
None of the conduct the witness described was specifically charged in the Superseding Indictment.
Petitioner’s counsel moved for a judgment of acquittal on RICO conspiracy, arguing in part that
the witness was not part of the NTG, but rather a different gang, and that the witness, not Petitioner,
robbed the drug dealer. See Feb. 18 Trial Tr. at 811:4-9, 812:9-23, 817:4-6. The Court reserved
judgment on the motion for acquittal on Count One. Id. at 817:21-22. In its closing argument, the
Government reminded the jury of the witness's testimony regarding these events. Id. at 849:6-11,
850:7-12. The Court later denied Petitioner’s motion for acquittal on Count One before the jury
returned its verdict. ECF No. 172 at 991:23-992:3 (“Feb. 20 Trial Tr.”).

“It is well established that when seeking to prove a conspiracy, the government is permitted
to present evidence of acts committed in furtherance of the conspiracy even though they are not
all specifically described in the indictment.” United States v. Janati, 374 F.3d 263, 270 (4th Cir.
2004). The Fourth Circuit has found evidence of uncharged acts—including robbery committed
with a fellow gang member—to be relevant as “acts committed in furtherance of [RICO]
conspiracy.” See United States v. Palacios, 677 F.3d 234, 245 (4th Cir. 2012) (quoting Janati, 374
F.3d at 270).

The Government’s closing statements were proper summaries about admissible evidence
presented earlier in the trial regarding Petitioner’s acts in furtherance of RICO conspiracy. See
Palacios, 677 F.3d at 245. Any objection challenging the Government’s closing statements for
discussing uncharged conduct would have been meritless. See id.; Janati, 374 F.3d at 270.

Therefore, Petitioner cannot satisfy the Strickland standard because counsel’s performance was
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neither deficient nor prejudicial. See Rodriguez v. Bush, 842 F.3d 343, 346 (4th Cir. 2016) (“A
defendant is not prejudiced if his counsel fails to make an objection that is ‘wholly meritless under
current governing law."” (quoting Lockhart v. Fretwell, 506 U.S. 364, 374 (1993))). To the extent
Petitioner challenges the statements themselves, Petitioner does not show cause and prejudice
excusing his procedural default of this issue, especially because the Fourth Circuit held that “ample
evidence supports [Petitioner’s] conviction for RICO conspiracy,” including the evidence that
Petitioner “robbed a drug dealer.” Taylor, 2021 WL 3666679, at *2; see Mikalajunas, 186 F.3d at
492-93.
For these reasons, Petitioner’s Motion is DENIED on Grounds 4 and 9.

c¢. Ground 5: Failure to Object to Use of Acquitted Conduct at

Sentencing

In Ground 5, Petitioner argues his counsel was ineffective for failing to object to the use of
“acquitted conduct” related to his acquittal of Murder in Aid of Racketeering Activity under Count -
Two. Mot. Ex. 1 at 2. Petitioner asserts his counsel’s ineffectiveness prejudiced him because the
Court sentenced him to more than 20 years in prison on Count One. Id. Petitioner argues that in
his case, the only potential predicate of RICO conspiracy that would trigger a sentence over 20
years was Murder in Aid of Racketeering Activity. Jd Petitioner argues that he cannot be sentenced
to more than 20 years in prison if he is found not guilty of “any potential predicate that carries a
life sentence.” Reply at 45 (Reply Claim IX) (citing Apprendi v. New Jersey, 530 U.S. 466 (2000);
United States v. Nguyen, 255 F.3d 1335, 1343—1344 (11th Cir. 2001)). Petitioner also argues that

even though a Court may rely on evidence proven by a preponderance of the evidence at

sentencing, it may not “go beyond the statutory maximum when offenses are not found by the

jury.” Id. at 46.
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The Government contends the Court did not consider acquitted conduct, but rather the
special sentencing factor in the Superseding Indictment alleging that Petitioner “did murder
Delante Eley, in violation of [Virginia law]” and that the “killing was willful, deliberate, and
premeditated.” Supersed. Indictment at 8; see Resp. Opp’n at 23. The Government argues that the
jury’s unanimous verdict that Petitioner murdered Mr. Eley in furtherance of the Racketeering
Conspiracy made Petitioner eligible for a life sentence pursuant to 18 U.S.C. § 1962(d). Verdict at
1. The Government also asserts the Court found it “appropriate to use the murder guideline” when
calculating Petitioner’s Sentencing Guidelines range because the murder was intentional and

premeditated. Sent’g Hr'g Tr. at 7:19-24.

“A district court may . . . not ‘impose a sentence above the statutory maximum based on a

fact, other than a prior conviction, not found by a jury or admitted by the defendant.” United
States v. Roy, 88 F.4th 525, 530-31 (4th Cir. 2023) (quoting Cunningham v. California, 549 U.S.
270, 275 (2007)); see also Apprendi, 530 U.S. at 490 (“Other than the fact of a prior conviction,
any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be
submitted to a jury, and proved beyond a reasonable doubt.”). When sentencing a defendant within
the permissible maximum range, “a district court is not barred from ‘taking account of factual
matters not determined by a jury and to increase the sentence in consequence.” United States v.
Ventura, 864 F.3d 301, 312 (4th Cir. 2017) (quoting Rita v. United States, 551 U.S. 338, 352
(2007)). Additionally, “a district court may consider conduct of which a defendant has been
acquitted if the conduct has nonetheless been proved by a preponderance of the evidence.” Id.
(citing United States v. Lawning, 703 F.3d 229, 241 (4th Cir. 2012)). The statutory maximum
sentence for RICO conspiracy is “20 years (or for life if the violation is based on a racketeering

activity for which the maximum penalty includes life imprisonment).” 18 U.S.C. § 1963.

15
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Petitioner fails to show that the Court considered a fact the jury did not find beyond a
reasonable doubt when sentencing him to more than 20 years on Count One, meaning his counsel
was not ineffective for failing to raise that objection. The jury unanimously found that Petitioner
committed the murder of Mr. Eley in violation of Virginia law “as explained earlier by the Court”
independently of its acquittal under Count Two. Verdict at 1. The Court instructed the jury that
Racketeering Activity includes “acts involving murder, chargeable under Va. Code §§ 18.2-32,
18.2-26, and 18.2-22, and the common law of Virginia,” and that “Va. Code Ann. § 18.2-32 defines
murder to include both first-degree and second-degree murder.” ECF No. 131 at 56 (“Jury Instrs.”).
Under Virginia law, first-degree murder is a Class 2 felony that carries a term of imprisonment of
20 years to life. See Va. Code. Ann. §§ 18.2-32, 18.2-10(b). Therefore, Petitioner’s conviction
under Count One was “based on a racketeering activity for which the maximum penalty includes
life imprisonment,” and he may be sentenced beyond the 20-year maximum that would otherwise

apply. 18 U.S.C. § 1963(a); see Apprendi, 530 U.S. at 4902 Petitioner thus cannot demonstrate

prejudice arising from his counsel’s failure to make this objection. Strickland, 466 U.S. at 687.

Petitioner also cannot show that counsel’s conduct was deficient. Rather than raise a
meritless objection, counsel effectively represented Petitioner at sentencing when he objected to
the Presentence Investigation Report’s (“PSR”) Guidelines calculation and argued for a sentence
of 30 years in prison. See ECF No. 156 at 1-3 (“Def.’s Sent’g Pos'n™); ECF No. 147 at 39 (“PSR").
Counsel argued that the killing of Mr. Eley constituted Second Degree Murder under Virginia law
and thus objected to the PSR’s use of the First Degree Murder cross reference under U.S.S.G.

§ 2A1.1, which automatically results in a Base Offense Level of 43 and a Guideline Range of life

3 Petitioner’s reliance on Nguyen is unavailing because the jury in that case “failed to find that any of the
defendants had committed a predicate act that had a potential penalty of life imprisonment.” Nguyen, 255
F.3d at 1344,

16
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in prison. Sent’g Hr’g Tr. at 4:10-5:10, 6:24-7:24; Def.’s Sent’g Pos’n at 1-3. Using the Second
Degree Murder cross reference under U.S.S.G. § 2A1.2, counsel argued Petitioner’s Base Offense
Level should have been 38, leading to a Total Offense Level of 42 and a Guideline Range of 360
months to life. See Def.’s Sent’g Pos'n at 1-3; PSR at 39; U.S.S.G. § 5A (2018). The Court found
that the evidence demonstrated that Petitioner’s murder of Mr. Eley was intentional and
premeditated, making it appropriate to apply the cross reference for First Degree Murder under
§ 2A1.1. Sent’g Hr'g Tr. at 7:19-24; see U.S.S.G. § 2A1.1 (2018) (“This guideline applies in cases
of premeditated killing.”). After considering the § 3553(a) factors, the Court sentenced Petitioner
to 420 months, or 35 years, on Count One. ECF No. 159.

For these reasons, Petitioner does not satisfy Strickland. Additionally, to the extent Ground
5 directly challenges the Court’s alleged consideration of acquitted conduct at sentencing,

Petitioner again fails to satisfy the cause and prejudice standard that would excuse his procedural

default. See Mikalajunas, 186 F.3d at 492-93. Therefore, Petitioner’s Motion is DENIED on

Ground 5.

d. Ground 8&: Failure to Obiect to Jury Instruction No. 39 regarding the
Definition of Racketeering Activity

In Ground 8, Petitioner argues his counsel was ineffective for failing to consult with him
regarding Jury Instruction No. 39 and allowing the jury to receive that instruction. Mot. Ex. 1 at4.
Jury Instruction No. 39 defines racketeering activity generally and the types of racketeering
activity alleged in Count One. Jury Instrs. at 55-63. Petitioner claims the instruction “allow(ed]
charges that were not made in the Indictment,” including attempted murder, conspiracy to commit
murder, completed Hobbs Act robbery, and drug conspiracy. Mot. Ex. 1 at 4; see Reply at 34-36
(Reply Claim titled “Amended Jury Instruction™). Petitioner further argues the Court erroneously

instructed the jury on conspiracy to distribute under 21 U.S.C. § 846 because he was only indicted

17
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for distribution of heroin under 21 U.S.C. § 841 in Count Six. Mot. Ex. 1 at 4; Reply at 32 (Reply
Claim VLA).

The Government counters that the racketeering activity defined in Jury Instruction No. 39
matched the racketeering activity alleged in Count One of the Superseding Indictment. Resp.
Opp’n at 25. Because the Court reviewed each of the alleged racketeering activities alleged in
Count One with the jury and properly instructed the jury on those activities in Jury Instruction No.
39, the Government argues the instruction is correct and that Petitioner’s counsel was not deficient.
Id Finally, the Government contends that even if Jury Instruction No. 39 should not have included
conspiracy to commit murder, Hobbs Act robbery, and drug conspiracy instructions, it would not
have impacted the jury’s verdict or Petitioner’s sentence under Count One because the jury found
Petitioner committed murder as part of the RICO conspiracy. Jd. at 27; Verdict at 1. Therefore, the
Government argues, Petitioner cannot establish prejudice under Strickland.

The record demonstrates that the Court and the parties thoroughly reviewed the jury
instructions for Count One and that Jury Instruction No. 39 was proper. Count One alleges that
Petitioner’s pattern of racketeering activity consisted of:

a. Acts involving Murder, chargeable under Va. Code §§ 18.2-32, 18.2-26, and 18.2-
22, and the common law of Virginia;

. Acts involving Robbery, punishable under the laws of the United States, in
violation of Title 18, United States Code, Section 1951(a), and chargeable under
Va. Code §§ 18.2-58, 18.2-26, and 18.2-22, and the common law of Virginia; and

. Offenses involving the felonious manufacture, importation, receiving,
concealment, buying, selling, and otherwise dealing in a controlled substance
punishable under the laws of the United States, in violation of Title 21, United
States Code, Section 846 (conspiracy to distribute and possess with intent to
distribute controlled substances) and Section 841 (distribution and possession with
intent to distribute controlled substances).
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Supersed. Indictment at 6. Because Count One clearly alleges Petitioner committed Conspiracy to
Distribute and Possess with Intent to Distribute controlled bsubstances, in violation of 21 U.S.C.
§ 846, as a racketeering activity, the jury properly considered evidence and instructions concerning
that activity. Although Count Six charges Petitioner with Distribution of Heroin, in violation of 21
U.S.C. §§ 841(a)(1) and 841(b)(1)(C), but not conspiracy under 21 U.S.C. § 846, that Count does
not limit the types of racketeering activity that would support a conviction under Count One. /d
at 12,

Petitioner had ample opportunity to understand the types of alleged racketeering activities
that the jury would consider under Count One. Petitioner’s Proposed Jury Instruction No. 57
defines racketeering activity and includes instructions on “acts involving murder” under Virginia
law, “including attempted murder and conspiracy to commit murder;” “acts involving robbery”
under Virginia law; Hobbs Act Robbery under 18 U.S.C. 1951(a); and Distribution and Possession
with Intent to Distribute a controlled substance and conspiracy to do so under 21 U.S.C. §§ 841
and 846. ECF No. 103 at 82-91. Petitioner’s counsel did not object to the Court’s jury instructions
defining racketeering activity, including instructions on the same offenses in Proposed Instruction
No. 57. See Feb. 18 Trial Tr. at 824:11-22. After noticing the Court’s draft instructions did not
include robbery and drug conspiracy, the Government requested that the instructions include those
types of racketeering activity. /d. at 825:9-17. The Court agreed, stating “anything that’s in the

nature of the offense charged should be in that instruction.” Id. at 825:18-24, 826:6-8. The final

Jury Instruction No. 39 includes the same conduct Petitioner proposed in his Proposed Instruction

No. 57, including robbery and drug conspiracy, with no significant differences in language. See
Jury Instrs. at 55-63. The Court later orally instructed the jury on racketeering activity in open

court. See ECF No. 171 at 94146 (“Feb. 19 Trial Tr.”).
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Petitioner essentially argues that counsel should have proposed a different instruction. Yet

where a jury instruction is proper, “it is not ineffective assistance of counsel to fail to offer
additional or different instructions.” Pruett v. Thompson, 996 F.2d 1560, 1577 (4th Cir. 1993). As
the record demonstrates, Jury Instruction No. 39 was properly based on the allegations in Count -
One, meaning any objection to Jury Instruction No. 39 would have been meritless. Additionally,
Jury Instruction No. 7 stated that Petitioner was “not on trial for any act or crime not contained in
the indictment,” which Petitioner’s counsel previewed to the jury in his closing argument. See Jury
Instrs. at 12; Feb. 18 Trial Tr. at 860:9-12. This instruction gave Petitioner additional protection
from the prejudice he alleges in Ground 8.

For these reasons, Petitioner fails to show that his counsel was deficient or prejudicial. See
Strickland, 466 U.S. at 687. Petitioner’s Motion is therefore DENIED on Ground 8.

e. Ground 10: Appellate Counsel’s Conflict of Interest

In Ground 10, Petitioner asserts his appellate counsel, Harry Harmon Jr., operated under a
conflict of interest that deprived him of the right to effective counsel and that the Government
“knowingly and intentionally concealed” the conflict. Mot. Ex. 1 at 5. Petitioner claims Mr.
Harmon was conflicted because he previously represented Gary Hassell, a Government witness in
United States v. Simmons, 2:16-ct-130 (ED. Va.), a case in which Antonio Simmons and other
NTG members were convicted of RICO conspiracy and Murder in Aid of Racketeering Activity,
along with other crimes. See generally Docket Sheet, Simmons, 2:16-cr-130. Petitioner argues that
because he and Mr. Simmons were both in the NTG and Mr. Hassell testified about NTG members
who were once under Petitioner’s management, Mr. Harmon’s prior representation of Hassell

created a conflict of interest in Petitioner's case. Reply at 49-50 (Reply Claim X.B). Finally,
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Petitioner argues that because another attorney was conflicted in Simmons and in Petitioner’s case,
Mr. Harmon must also be conflicted from Petitioner’s case. Pet’r’s Mot. at 5; Reply at 48.*

The Government counters that no actual conflict exists in Petitioner’s case. Resp. Opp’n at
27-28. The Government argues that Mr. Simmons and Petitioner were leaders of separate lines of
the NTG and were convicted for independent crimes based on different victims, motives, members,
and lines of gang activity. Id. at 28. The Government avers that it did not consider Mr. Hassell to
be a potential witness in Petitioner’s trial, and Mr. Hassell was not called as a witness. I
Therefore, the Government argues, Mr. Harmon did not “actively represent{] conflicting interests,”
and Mr. Harmon’s performance was not deficient or prejudicial to Petitioner. Jd. at 28-29 (quoting
Cuyler v. Sullivan, 446 U.S. 335, 350 (1980)).

In March 2016, Mr. Hassell was indicted in the Eastern District of Virginia along with six
co-defendants for RICO conspiracy and other charges. See United States v. Threat, 2:16-cr-2, ECF

No. 1. Mr. Harmon was appointed to represent Mr. Hassell shortly thereafter, but Mr. Harmon was

later replaced with Mr. Hassell’s retained counsel in May 2016. See Threat, 2. 16-cr-2, ECF Nos.

92, 126-27. In July 2016, Mr. Hassell pled guilty to one count of Sex Trafficking of a Child. See
Threat, 2:16-cr-2, ECF Nos. 167-169. In September 2016, Mr. Simmons and three co-defendants
were indicted in the Eastern District of Virginia. See Simmons, 2:16-cr-130, ECF No. 1. The
Government identified Mr. Harmon as a conflicted attorney. See Simmons, 2:16-cr-130, ECF No.
1-1 at 3, 5, 7. After a Second Superseding Indictment was filed against Mr. Simmons and his co-

defendants in August 2017, the Government again identified Mr. Harmon as a conflicted attorney

4 Petitioner argues, in part, that the Court should provide relief from judgment pursuant to Federal Rules of
Civil Procedure 60(b)(3) and 60(b)(6) because of Mr. Harmon's alleged conflict of interest. Reply at 47-48
(Reply Claim X.A). As a rule of civil procedure, Rule 60(b) “does not provide for relief from judgment in a
criminal case.” United States v. Mosavi, 138 F.3d 13685, 1366 (1 1th Cir. 1998); see United States v. Abney,
39 Fed App'x 12, 14 (4th Cir. 2002) (“[T]he Federal Rules of Civil Pracedure do not provide a vehicle by
which {a criminal defendant] may chalienge his criminal judgment.”). Therefore, Petitioner’s request for
relief under Rule 60(b) is DENIED.
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in its conflict list. See Simmons, 2:16-cr-130, ECF No. 125. The Government later called Mr.
Hassell as a witness at the Simmons trial in March 2018, Simmons, 2:16-cr-130, ECF No. 395-1 at
3. Mr. Harmon did not appear in the Simmons case.

In the present case, after Petitioner was indicted in March 2019, the Government submitted
a conflict list that did not include Mr. Harmon. ECF No. 7. The Court appointed Mr. Harmon and
attorney John Babineau to represent Petitioner. ECF No. 13. Mr. Babineau was later substituted
with attorney S.W. Dawson, but Mr. Harmon represented Petitioner throughout his pre-trial
proceedings, trial, sentencing, and on direct appeal, collectively spanning from March 2019
through September 2021. ECF Nos. 13, 100, 177.

“When a petitioner premises his ineffective assistance claim on the existence of a conflict
of interest, the claim is subjected to the specific standard spelled out in Cuyler v. Sullivan, 446
U.S. 335, 100 S.Ct. 1708, 64 L.Ed.2d 333 (1980), instead of that articulated in Strickland.” United
States v. Nicholson, 475 F.3d 241, 249 (2007). “To establish that a conflict of interest resulted in
ineffective assistance . .. [t}he petitioner must show (1) that his lawyer was under ‘an actual

conflict of interest’ and (2) that this conflict ‘adversely affected his lawyer’s performance.’ Id

(quoting Sullivan, 446 U.S. at 348). Although these two requirements “are often intertwined,”

United States v. Tatum, 943 F.2d 370, 375 (4th Cir. 1991), an “[a]dverse effect cannot be presumed
from the mere existence of a conflict of interest.” Rubin v. Gee, 292 F.3d 396, 401 (4th Cir. 2002);

see United States v. Stitt, 552 F.3d 345, 350 (4th Cir. 2008).

To establish an actual conflict, the petitioner “must show that his interests diverged with
respect to a material factual or legal issue or to a course of action.” Nicholson, 475 F.3d at 249
(quoting Gilbert v. Moore, 134 F.3d 642, 652 (4th Cir. 1998) (en banc)). In other words, counsel

must have “actively represented conflicting interests.” Sullivan, 446 U.S. at 350 (citation omitted).
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If the petitioner satisfies the Sullivan standard, “prejudice is presumed and there is no need to
demonstrate a reasonable probability that, but for the lawyer’s conflict of interest, the trial or
sentencing outcome would have been different.” Nicholson, 475 F.3d at 249. (citing Sullivan, 446
U.S. at 349-50).

Petitioner fails to demonstrate Mr. Harmon operated under an actual conflict of interest.
First, Mr. Hassell’s testimony in the 2018 Simmons trial does not affect any material factual or
legal issue here because Mr. Hassell was not considered or called as a witness in Petitioner’s case.
This fact eliminates the possibility of a conflict arising from “successive representation . .. in
which a former client has become an adverse witness” against the current client. United States v.
Esposito, 816 F.2d 674 (4® Cir. 1987) (unpublished table opinion). Second, Mr. Harmon’s
representation of Mr. Hassell in 2016 and his conflict from the Simmons case has no bearing on
any material issue in Petitioner’s case. Nicholson, 475 F.3d at 249. By the time Mr. Hassell testified

in the Simmons trial, he had already pled guilty to separate, unrelated charges and Mr. Harmon no

longer represented him. The fact that Mr. Hassell may have testified in Simmons about NTG

members Petitioner knew or oversaw as a gang leader is irrelevant to Petitioner’s conviction,
because that evidence was not offered at Petitioner’s trial. Petitioner was indicted, tried, and
convicted independently from the Simmons case for separate crimes established using evidence
offered at Petitioner's own trial. Finally, the other attomey conflicts in both Simmons and
Petitioner’s case are irrelevant to whether Mr. Harmon “actively represented conflicting interests”
when representing Petitioner. Sullivan, 446 U.S. at 350.

For these reasons, Petitioner fails to show Mr. Harmon “actively represented conflicting
interests” or that an actual conflict of interest existed. Sullivan, 446 U.S. at 350. Petitioner thus

fails to show ineffective assistance of appellate counsel and cannot demonstrate prejudice arising
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from any failure to raise this argument on direct appeal. See Mikalgjunas, 186 F.3d at 492-93.

Petitioner's Motion is DENIED on Ground 10.

f. Grounds 1-3, 5-10: Ineffective Assistance of Appellate Counsel for
Failure to Raise Certain Arguments on Appeal

Construing Petitioner’s Motion liberally, Petitioner claims Mr. Harmon failed to consult
with him on the issues raised in his Motion and failed to raise those issues on direct appeal,
resulting in ineffective assistance of appellate counsel. See generally Pet’'r’s Mot.; Mot. Ex. 1.
Excluding Ground 3, the Government argues that Petitioner raises no viable Grounds for relief and
therefore cannot show that Mr. Harmon was ineffective for failing to raise those arguments on
appeal. Resp. Opp’n at 29-31.

“Th{e] right to effective assistance of counsel extends to require such assistance on direct
appeal of a criminal conviction.” Bell v. Jarvis, 236 F.3d 149, 164 (4th Cir. 2000) (en banc)
(applying Strickland to claims of ineffective assistance of counsel during appellate proceedings).
“In deciding which issues to raise on appeal, [counsel] is entitled to the presumption that he
decided which issues were most likely to afford relief.” Pruett v. Thompson, 996 F.2d 1560, 1568
(4th Cir. 1993). “Effective assistance of appellate counsel does not require the presentation of all
issues on appeal that may have merit.” Lawrence v. Branker, 517 F.3d 700, 709 (4th Cir. 2008).
Indeed, the “process of winnowing out weaker arguments on appeal and focusing on those more
likely to prevail, far from being evidence of incompetence, is the hallmark of effective appellate
advocacy.” Smith v. Murray, 477 U.S. 527, 536 (1986) (internal quotations and citations omitted).

“Generally, only when ignored issues are clearly stronger than those presented, will the

presumption of effective assistance of counsel be overcome.” Gray v. Greer, 800 F.2d 644, 646

(7th Cir. 1986), cited with approval in Smithv. Robbins, 528 U.S. 259, 288 (2000). “The ineffective

assistance inquiry therefore requires a court to compare the strength of an issue not raised on direct
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appeal . . . with the strength of arguments that were raised.” United States v. Allmendinger, 894
F.3d 121, 126 (4th Cir. 2018). In conducting that comparison, the court “focusfes] on the
reasonableness of appellate counsel’s conduct viewed as of the time of the conduct.” /d. (citing
Strickland, 466 U.S. at 690).

On direct appeal, Mr. Harmon argued that “the Government failed to present sufficient
evidence to support his conspiracy conviction and claims that the district court erred in failing to
sua sponte declare a mistrial.” Taylor, 2021 WL 3666679, at *1. Under the first argument, Mr.
Harmon specifically asserted the Court erred in denying Petitioner’s Rule 29 motion for acquittal
because the Government failed to prove Petitioner was “involved in a pattern of racketeering
activity involving at least two acts of racketeering activity within a ten-year period.” Fourth Cir.

Doc. 29, Corrected Br. Appellant at 35-38, No. 20-4395. The Fourth Circuit affirmed this Court’s

judgment, holding that “ample evidence supports [Petitioner’s] conviction for RICO conspiracy”

and that the Court “soundly exercised its discretion in declining to declare a mistrial.” Id. at *2.

Petitioner fails to demonstrate the issues raised in his Motion are clearly stronger than the
ones Mr. Harmon presented on direct appeal or that Mr. Harmon acted unreasonably. Beginning
with Ground 3, it was not unreasonable for Mr. Harmon to fail to argue the holding of Simmons
because that case was decided after Taylor’s appeal. See Simmons, 11 F.4th 239 (4th Cir. 2021)
(decided August 23, 2021); Taylor, 2021 WL 3666679 (decided August 18, 2021). Further,
because the Court grants Petitioner’s Motion on Ground 3 regarding the Simmons claim, any
ineffective assistance claim against Mr. Harmon in Ground 3 is moot.

On Ground 2, the record precludes Petitioner’s ineffective assistance of appellate counsel
claim. In his Motion, Petitioner alleges the “Government failed to present evidence of two or more

predicate acts” of RICO conspiracy and answered “No” when asked whether Ground 2 was raised
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on appeal. Pet’r’s Mot. at 5. Yet the record clearly shows Mr. Harmon raised this issue on appeal.
See Taylor, 2021 WL 3666679, at *1; Fourth Cir. Doc. 29, Corrected Br. Appellant at 35-38, No.
20-4395.

As explained above regarding all remaining Grounds—Grounds 1, 5, 6, 7, 8, 9, and 10—
Petitioner has no meritorious ineffective assistance of counsel claims and does not show prejudice
arising from his procedural default of those issues. None of these claims are “clearly stronger”
than those which Mr. Harmon raised on direct appeal, Greer, 800 F.2d at 646, and the Court
presumes Mr. Harmon effectively raised arguments more likely to prevail. See Murray, 477 U.S.
at 536. As a result, Petitioner cannot demonstrate a reasonable probability that, but for appeliate
counsel’s failure to raise these Grounds, he would have won his appeal. See Beyle v. United States,
269 F. Supp. 3d 716, 734 (E.D. Va. 2017), Even if Mr. Harmon failed to consult Petitioner on
these issues, Petitioner’s “fail[ure] to identify any viable claims that counsel should have pursued”
means he “establishes neither deficiency nor resulting prejudice.” Hinton v. Pruett, 2013 WL
3199687, at *7 (E.D. Va. June 21, 2013) (citing Bell, 236 F.3d at 164).

For these reasons, Petitioner’s claims of ineffective assistance of appellate counsel are
DENIED.

B. Novel Reply Claims

On Reply, Petitioner raises several new claims that are distinct from the Grounds for relief

asserted in his Motion and unrelated to the Government’s Response in Opposition.® A § 2255

motion “must . . . specify all the grounds for relief available to the moving party.” Rules Governing

§ 2255 Proceedings, Rule 2(b)(1) (2019). “Courts will generally not permit a petitioner to raise

$ petitioner also includes several exhibits with his Reply comprising excerpted trial evidence. ECF Nos.
246-1-7. The Court has considered these exhibits and finds none are relevant or persuasive in favor of
Petitioner’s Grounds for relief.
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new arguments in a reply brief.” United States v. Barrero, No. 6:17-cr-00426-JMC, 2022 WL
3030752, at *15 (D. S.C. Aug. 1, 2022) (collecting cases). Thus, courts often decline to consider
novel claims for relief made on reply in a § 2255 proceeding, even in cases involving a pro se
petitioner. See, e.g., Doster v. United States, No. 3:20-cv-390-MOC, 2021 WL 374974, at *3
(W.D.N.C. Feb. 3, 2021); Jones v. United States, No. 1:19-cv-274-MOC, 2020 WL 7318140, at
*4 n4 (W.D.N.C. Dec. 11, 2020); United States v. Rivers, No. 3:15CR164, 2019 WL 4418992, at
*3 0.3 (E.D. Va. Sept. 16, 2019); Hatt v. United States, No. 2:15CR153, 2017 WL 5012585, at *1
(E.D. Va. Nov. 1, 2017). In an effort to provide pro se litigants a liberal construction of their
pleadings, however, some courts have interpreted novel reply claims as a motion to amend the
original § 2255 motion, See Royal v. United States, No. AW-13-386, 2013 WL 3868152, at *2-*3
(D. Md. July 24, 2023).
Petitioner’s novel reply claims are as follows:
¢ Reply Claim IIL.A-B: The Court should vacate Taylor’s conviction under Count
Five because the officer who stopped and arrested Petitioner had no probable cause
to search his vehicle, thereby violating the Fourth Amendment. Reply at 23-25.
Reply Claim IH.C: The evidence was insufficient to sustain a conviction under
Count Five because the Government failed to prove Petitioner possessed a firearm.
Id. at 25-26.

Reply Claim IV.A-D: The evidence was insufficient to sustain a conviction under

Count Six because the Government failed to prove that Taylor distributed a

detectable amount of heroin. Id. at 28-31.

§ There is no “Reply Claim V” in Petitioner’s Reply. Reply claims that appear without a roman numeral are
named using their titles or headings.
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Reply Claim IV.C: The United States Probation Office and the Court committed a
clerical error when attributing 4,423.46 grams of heroin to Taylor. Jd. at 30-31; see
PSR 19 34, 72.

Reply Claim IV.D: The United States Probation Office and the Court erred in
attributing a four-point adjustment to Petitioner’s Base Offense Level for his role
in the offense of Acts Involving Distribution of Heroin related to Counts One and
Six. Reply at 31; see PSR §{ 72—-75.

Reply Claim titled “Ineffective Assistance of Counsel” and Reply Claim VIB: The
Court failed to instruct the jury that the Government must prove that Petitioner
agreed to commit a racketeering activity in order to convict him for RICO
conspiracy under Count One. Reply at 26-27, 33.

Reply Claim titled “Ineffective Assistance of Counsel” and Reply Claim VI.C: Jury
Instruction No. 42 was erroneous because it did not fairly state the controlling law.

Id at26-27, 34.

Reply Claim VILB: In its closing argument, the Government improperly vouched

for the credibility of a witness that testified about Petitioner’s distribution of heroin
and made improper statements regarding the evidence offered to prove Count Five.
See id. at 38-39; see also id. at 26.

Reply Claim regarding “false and perjured testimony” and Reply Claim VILA:
“The Government knowingly allowed three witnesses to give false and perjured

testimony to a Grand Jury and to a Jury at trial.” /d. at 40-45.
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e Reply Claim X.C: Several of the Government investigators and attorneys involved
in Petitioner’s case were involved in Simmons, meaning they operated under a

conflict of interest. Reply at 51-52.
Petitioner does not explain why he failed to raise these claims on direct appeal or in his
§ 2255 Motion. Therefore, the Court finds no reason to consider the merits of these claims, and it
declines to do so. See Barrero, 2022 WL 3030752, at *15 (dismissing novel § 2255 claim raised
on reply where petitioner “did not explain or even mention her failure to include the claim in her
original motion™); Clinton v. United States, No. 3:10CV85, 2012 WL 6631730, at *3 (N.D. W.
Va. Dec. 19, 2012) (dismissing novel reply claims where petitioner did not explain why they were
not raised on direct appeal or how procedural default prejudiced him). Even if the Court construed
Petitioner’s novel claims as a motion to amend, they do not “relate back” to the Grounds in

Petitioner’s Motion and are therefore untimely under § 2255(f), as explained below regarding

petitioner’s Motion to Amend and Motion to Supplement. Fed. R. Civ. P. 15; see Royal, 2013 WL

3868152, at *2-*3; Barrero, 2022 WL 3030752, at *15 n.15.

For these reasons, Petitioner’s novel reply claims are DISMISSED.
C. Motion to Amend and Motion to Supplement

After filing his Reply, Petitioner filed a Motion to Amend his § 2255 Motion “in response
to the Government’s Reply [sic].” Mot. Amend at 1. Petitioner also filed a Motion to Supplement
the Motion to Amend, which the Court construes as an additional amendment. See Mot. Supp.
Amend. Petitioner makes three claims in these motions (“Amendment Claims”). In Amendment
Claim 1, Petitioner argues the Simmons error that compels vacating his conviction under Count
Three also compels vacating Count One. Petitioner claims the jury’s special verdict that Petitioner

committed murder was based on his Count Three conviction for Use of a Firearm Resulting in
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Death.” Mot. Amend at 1-3. In Amendment Claim 2, Petitioner asserts the jury’s special verdict
and Petitioner’s conviction under Count One are invalid because, according to Petitioner, neither
the Superseding Indictment nor the special verdict state that petitioner conspired to murder Mr.
Eley willfully, deliberately, and with premeditation. /4. at 1, 3-6. In Amendment Claim 3,
Petitioner argues the jury’s special verdict is based on second-degree murder under Virginia law
and that his Guideline Range under Count One should not be life in prison. Mot. Supp. Amend.

»”

The Section 2255 Rules “do not specify a procedure for amending motions,” and
“[t]herefore courts have typically applied Federal Rule of Civil Procedure 15 to the amendment of
a § 2255 motion.” Unired States v. Pittman, 209 F.3d 314, 317 (4th Cir. 2000). “A party may

amend its pleading once as a matter of course within 21 days after serving it,” Fed. R. Civ. P.

15(a)(1)(A), but “[i]n all other cases, a party may amend its pleading only with . . . the court’s

leave,” which should be given “freely . . . when justice so requires.” Fed. R. Civ. P. 15(a)(2).
Petitioner filed these motions approximately three months after his § 2255 Motion. Accordingly,
the Court now considers whether to grant leave to amend.

“A district court may deny a motion to amend when the amendment would be prejudicial
to the opposing party, the moving party has acted in bad faith, or the amendment would be futile.”
Simmons v. United Mortg. & Loan Inv., LLC, 634 F.3d 754, 769 (4th Cir. 2016) (quoting Equal
Rights Center v. Niles Bolton Assocs., 602 F.3d 597, 603 (4th Cir. 2010)). Where “amended claims
do not relate back to the original motion, they are barred by the statute of limitations [under 28
U.S.C. § 2255(f)] and therefore futile.” See Pitfman, 209 F.3d at 318. Petitioner’s judgment of
conviction became final when the Supreme Court denied certiorari on October 3, 2022. See United

States v. Segers, 271 F.3d 181, 186 (4th Cir. 2001). Because Petitioner filed his Motion to Amend

7 Petitioner refers to a “Davis error,” but the Court understands Petitioner’s argument as one based on
Simmons, 11 F.4th at 261, as argued in Ground 3. Mot. Amend at 1,
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more than one year after that date, any new claims are untimely and futile unless they relate back
to the timely claims of the original § 2255 Motion. See 28 U.S.C. § 2255(f)(1); Pittman, 209 F.3d
at 318.

An amendment may “relate back” when it “asserts a claim or defense that arose out of the
conduct, transaction, or occurrence set out—or attempted to be set out—in the original pleading.”
Fed. R. Civ. P. 15(c)(1)(B); see Pittman, 209 F.3d at 317. In § 2255 proceedings, it is not enough
that the claim “relate to the same trial, conviction, or sentence as a timely filed claim,” or else
§ 2255°s “limitation period would have slim significance.” Mayle v. Felix, 545 U.S. 644, 662
(2005). Instead, the newly added claims must “arise from the same core facts as the timely filed
claims,” and the facts cannot differ in “time and type.” Jd. at 657.

All of Petitioner’s Amendment Claims are futile. First, none of the Amendment Claims
address ineffective assistance of counsel, meaning they concern a different “time and type” of core
facts and do not relate back to the Grounds for relief raising ineffective assistance. Mayle, 545
U.S. at 657; see Pittman, 2019 F.3d at 318 (holding new ineffective assistance claim did not relate
back to claims regarding sentencing enhancement or lack of jurisdiction). Second, even if the
Amendment Claims relate back to other Grounds for relief, Petitioner has procedurally defaulted
his Amendment Claims and he does not demonstrate cause or prejudice arising from default.
Therefore, Petitioner’s Amendment Claims are waived, and amendment would be futile.

Furthermore, the Court finds that justice does not require granting Petitioner’s Motion to

Amend or Motion to Supplement. See Fed. R. Civ. P. 15(a)(2). Petitioner submits these motions

in response to certain arguments in the Government’s opposing brief, but Petitioner already

submitted a lengthy Reply containing several novel claims, and these motions were filed after the
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deadline to reply expired. Petitioner also does not explain why he failed to include the Amendment
Claims in his original Motion or Reply. See Barrero, 2022 WL 3030752, at *15.

For the reasons stated above, Petitioner’s Motion to Amend and Motion to Supplement are
DENIED.

IV. CONCLUSION

For the reasons stated above, Petitioner’s § 2255 Motion (ECF No. 234) is GRANTED in
part and DENIED in part, Petitioner’s Motion to Amend (ECF No. 254) is DENIED, and
Petitioner’s Motion to Supplement (ECF No. 255) is DENIED. Petitioner’s sentence on Count
Three is VACATED and SET ASIDE. Petitioner is no longer required to serve a term of one
hundred and twenty (120) months consecutively to Count One. Accordingly, the one hundred
dollar ($100.00) special assessment imposed on Count Three is an overpayment of special
assessment which shall be RETURNED to Petitioner. All other provisions of the Court’s
judgment shall remain unchanged, and the Court will issue an amended judgment.

This Court may issue a certificate of appealability only if the applicant has made a
substantial showing of the denial of a constitutional right. 28 U.S.C. § 2253(c); Fed. R. App. P.
22(b)(1). This means Petitioner must demonstrate that “reasonable jurists could debate whether . ..
the petition should have been resolved in a different manner or that the issues presented were

‘adequate to deserve encouragement to proceed further.”” Slack v. McDaniel, 529 U.S. 473,484

(2000) (quoting Barefoot v. Estelle, 463 U.S. 880, 893, n.4 (1983)); see United States v. Swaby,

855 F.3d 233, 239 (4th Cir. 2017). Because Petitioner fails to demonstrate a substantial showing
of a denial of a constitutional right, a Certificate of Appealability is DENIED.
In addition, the Court ADVISES Petitioner that he may appeal from this final Order by

forwarding a written notice of appeal to the Clerk of the United States District Court, United States
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Courthouse, 600 Granby Street, Norfolk, Virginia 23510. The Clerk must receive this written
notice within sixty (60) days from this Order’s date.
The Court DIRECTS the Clerk to provide a copy of this Order to all Parties.

IT IS SO ORDERED.

Norfolk, Virginia
Januaxy'( , 2024

Raymond A. Jackson
United States District Judge
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S. W. Dawson, Esquire
Harry Harmon, Esquire
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Joseph E, DePadilla, AUSA
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Andrew Bosse. AUSA

Government™s Attomeys

RASHAUN ANTONIO TAYLOR

The defendant was found guilty on Counts 1,3, 5, and 6 of the Superseding Indictment after a plea of not guilty.

Accordingly, the defendant is adjudged guilty of the following offenses:

~ ‘-’I‘i:ﬂe and Section Nature of Offense Offense Ended Count
T8 USLC. § 1962(d) Racketeering Conspriacy Summer 2016 1
T.18 US.C. §933(g)1), Felon in Possession of a Firearm, or Aiding and Abetting, March 13,2014 5
924{a)(2), and 2 Counseling, Commanding, Inducing or Procuring the

Same

TI8USC. §841(a)1)and  Distribution of Heroin November 13,2014
841 MIANC) B

The defendant was found not guifty by a jury on Count 2 of the Superseding Indictment and is discharged as to such coun.

The defendant is sentenced as provided in pages 2 through 7 of this Judgment. The sentence is imposed pursuant to the Sentencing
Reform Act of 1984. ’

It is ordered that the defendant must notify the United States Attomney for this district within 30 days of-any change of name, residence,
or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment-are fuﬂy paid.. If ordered to pay
restitution, the defendant must notify ihe Court and United States Aftorney of material changes in economic circumstances,

July 21, 2020
Date of Imposition of Judgment

RaymondA Jackson :
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1‘5’{ zo2a Uni tates District Judge .-

Date Z /

! The Court vacated the conviction on Count 3 in a Memorandum Opinion and Order dated January 22, 2024
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Case Number: 2:19¢r00036-001
Defendant’s Name: TAYLOR, RASHAUN ANTONIO

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a total
term of FOUR HUNDRED TWENTY (420) MONTHS.

This term of imprisonment consists of a term of FOUR HUNDRED TWENTY (420) MONTHS on Count 1, a term of ONE
HUNDRED TWENTY (120) MONTHS on Count 5, to be served concurrently with Count 1, and a term of TWO HUNDRED FORTY
{240) MONTHS on Count 6, to be served concurrently with Count 1.

The defendant is remanded to the custody of the United States Marshal.

I have executed this judgment as follows:

Defendant delivered on to
at , with a certified copy of this Judgment.

UNITED STATES MARSHAL

DEPUTY UNITED STATES MARSHAL
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Sheet 3 — Supervised Release

Case Number: 2:19¢r00036-001
Defendant’s Name: TAYLOR, RASHAUN ANTONIO

SUPERVISED RELEASE

Upon release from imprisonment, you will be on supervised release for a term of FIVE (5) YEARS.

This term consists of a term of FIVE (5) YEARS on Count 1 and a term of THREE (3) YEARS on Counts § and 6, all
to run concurrently.

MANDATORY CONDITIONS

You must not commit another federal, state or local crime.

You must not unlawfully possess a controlled substance.

You must refrain from any unlawful use of a controlled substance. You must submit to one drug test within 15 days of release
from imprisonment and at least two periodic drug tests thereafter, as determined by the court.

1 The above drug testing condition is suspended, based on the court's determination that you pose a low risk of future substance
abuse. (check if applicable)

O You must make restitution in accordance with 18 U.S.C. §§ 3663 and 3663A or any other statute authorizing a sentence of
restitution. (check if applicable)

0 You must cooperate in the collection of DNA as directed by the probation officer. (check if applicable)

O You must comply with the requirements of the Sex Offender Registration and Notification Act (34 U.S.C. § 20901, et seq.)
as directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in the location where you
reside, work, are a student, or were convicted of a qualifying offense. (check if applicable)

0 You must participate in an approved program for domestic violence. (check if applicable)

You must comply with the standard conditions that have been adopted by this court and incorporated by reference in this judgment, as
well as with any other conditions on the attached page.
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Case Number: 2:19¢r00036-001
Defendant’s Name: TAYLOR, RASHAUN ANTONIO

STANDARD CONDITIONS OF SUPERVISION

As part of your supervised release, you must comply with the following standard conditions of supervision. These conditions are
imposed because they establish the basic expectations for your behavior while on supervision and identify the minimum tools needed
by probation officers to keep informed, report to the court about, and bring about improvements in your conduct and condition.

You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of your
release from imprisonment, unless the probation officer instructs you to report to a different probation office or within a different
time frame.

After initially reporting to the probation office, you will receive instructions from the court or the probation officer about how and
when you must report to the probation officer, and you must report to the probation officer as instructed.

You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from
the court or the probation officer.

You must answer truthfully the questions asked by your probation officer.

You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living
arrangements (such as the people you live with), you must notify the probation officer at least 10 days before the change. If
notifying the probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation
officer within 72 hours of becoming aware of a change or expected change.

You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the probation
officer to take any items prohibited by the conditions of your supervision that he or she observes in plain view.

You must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer excuses you
from doing so. If you do not have full-time employment you must try to find full-time employment, unless the probation officer
excuses you from doing so. If you plan to change where you work or anything about your work (such as your position or your job
responsibilities), you must notify the probation officer at least 10 days before the change. If notifying the probation officer at least
10 days in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of
becoming aware of a change or expected change.

You must not communicate or interact with someone you know is engaged in criminal activity. If you know someone has been
convicted of a felony, you must not knowingly communicate or interact with that person without first getting the permission of
the probation officer.

If you are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours.

. You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that
was designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or
tasers).

. You must not act or make any agreement with a law enforcement agency 1o act as a confidential human source or informant
without first getting the permission of the court.

12. If the probation officer determines that you pose a risk to another person (including an organization), the probation officer may
require you to notify the person about the risk and you must comply with that instruction. The probation officer may contact the
person and confirm that you have notified the person about the risk.

13. You must follow the instructions of the probation officer related to the conditions of supervision.

U.S. Probation Office Use Only
A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a written copy of this

judgment containing these conditions. For further information regarding these conditions, see Overview of Probation and Supervised
Release Conditions, available at: www.uscourts.gov

Defendant's Signature
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Case Number: 2:19¢r00036-001
Defendant’s Name: TAYLOR, RASHAUN ANTONIO

SPECIAL CONDITIONS OF SUPERVISION

The defendant shall refrain from any unlawful use of a controlled substance and submit to one drug test within 15 days of
release on supervised release and at least two periodic drug tests thereafter, as directed by the probation officer.

The defendant shali obtain a vocational skill during his period of supervision, if not employed full time.
The defendant shall provide the probation officer access to any requested financial information.

If the defendant tests positive for controlled substance or shows signs of alcohol abuse, the defendant shall participate in a
program approved by the United States Probation Office for substance abuse, which program may include residential
treatment and testing to determine whether the defendant has reverted to the use of drugs or alcohol, with partial cost to be
paid by the defendant, all as directed by the probation officer.

The defendant shall undergo a mental health evaluation at a program approved by the United States Probation Office for
mental health treatment. The defendant shall follow all recommendations of the evaluation, which may include mental health
treatment and/or anger management counseling. The cost of this program is to be paid by the defendant as directed by the
probation officer.

The defendant shall waive all rights of confidentiality regarding substance abuse/mental health treatment in order to allow the
release of information to the United States Probation Office and authorize communication between the probation officer and
the treatment provider.

The defendant shall have no contact with any known gang member, participate in any gang activity or display any gang
colors/flags/beads/clothing, without first obtaining the permission of the probation officer.

The defendant shail not maintain or utilize any website or social mediate account (Snapchat, Instagram, Twitter, Facebook,
etc.) without first providing the account information to the probation officer, to include username and passwords.
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Case Number: 2:19¢r00036-001
Defendant’s Name: TAYLOR, RASHAUN ANTONIO

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6.

. VAA JVTA
Assessment Restitution Fine Assessment* \ mentt*

TOTALS $ 300.00 $ 0.00 $ 0.00 $ 0.00 + 8§ 0.00

0 The determination of restitution is deferred until . An Amended Judgment in a Criminal Case (AO 245C) will be
entered after such determination.

O The defendant must make restitution (including community restitution) to the following payees in the amount listed below.

1f the defendant makes a partial payment, each payee shall receive an approximately proportioned payment, unless specified
otherwise in the priority order or percentage payment column below. However, pursuant to 18 U.S.C. § 3664(3), all nonfederal
victims must be paid before the United States is paid.

Restitution amount ordered pursuant to plea agreement $

The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before
the fifieenth day after the date of the Judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on Sheet 6 may be
subject to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

The Court determined that the defendant does not have the ability to pay interest and it is ordered that:
O the interest requirement is waived for the [J fine O restitution,

O the interest requirement for the [ fine {J restitution is modified as follows:

* Amy, Vicky, and Andy Child Pornography Victim Assistance Act of 2018, Pub. L. No. 115-299.

** Justice for Victims of Trafficking Act of 2015, Pub. L. No. 114-22,

**+ Pindings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed
on or after September 13, 1994, but before April 23, 1996.

Payments of Restitution are to made payable to the Clerk, United States District Court, Eastern District of Virginia.
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Sheet 6 — Schedule of Payments

Case Number: 2:19¢cr60036-001
Defendant’s Name: TAYLOR, RASHAUN ANTONIO

SCHEDULE OF PAYMENTS
Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:
A [ Lump sum payment of $ due immediately, balance due

0 not later than ,or
O in accordance with 0 C, O D, O E, or O F below; or

The special assessment is due in full immediately (may be combined with O C, B D, or OJ F below); or

Payment in equal (e.g., weekly, monthly, quarterly) instaliments of $ over a period of (e.g., months or
years), to commence (e.g., 30 or 60 days) after the date of this judgment; or

Any balance remaining unpaid on the special assessment shall be paid in equal monthly installments of not less than
$100.00, to commence 60 days after release from imprisonment to a term of supervision; or

Payment during the term of supervised release will commence within (e.g., 30 or 60 days) after release from
imprisonment. The Court will set the payment plan based on an assessment of the defendant’s ability to pay at that

time; or

F [  Special instructions regarding the payment of criminal monetary penalties:

Unless the Court has expressly ordered otherwise, if this Judgment imposes imprisonment, payment of criminal monetary penalties is
due during the period of imprisonment. All criminal monetary penalties, except those payments made through the Federal Bureau of
Prisons’ Inmate Financial Responsibility Program, are made to the Clerk of the Court.

O Joint and Several
Case Number

Defendant and Co-Defendant Names Joint and Several Corresponding Payee,
(including defendant number) Total Amount Amount if appropriate

The defendant shall pay the cost of prosecution.
O The defendant shall pay the following court cost(s):
O The defendant shall forfeit the defendant’s interest in the following property to the United States:
Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) AVAA

assessment, (5) fine principal, (6) fine interest, (7) community restitution, (8) JVTA assessment, (9) penalties, and (10) costs,
including cost of prosecution and court costs.




Additional material

from this filing is
available in the

Clerk’s Office.




