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QUESTIONS PRESENTED

1. Whether 28 U.S.C. § 636(b)(1) and Federal Rule of
Civil Procedure 72(b) permit a district court conducting de
novo review to refuse to consider a legal argument directed
to an existing habeas claim solely because the argument was
first developed in timely, specific objections to a magistrate
judge’s report, where the Fourth Circuit requires
consideration of such arguments and the Sixth Circuit treats
them as forfeited absent compelling circumstances.

2. Whether an amended ineffective-assistance claim
alleging that trial counsel failed to request a self-defense
instruction relates back under Federal Rule of Civil
Procedure 15(c)(1)(B) when the timely petition alleged
counsel failed to investigate and present facts supporting the
same justification theory, or whether relation back is defeated
because the later allegation concerns counsel’s conduct at
trial rather than pretrial investigation.



PARTIES TO THE PROCEEDING AND RULE 29.6
STATEMENT

Petitioner Deny L. King was the petitioner in the district
court and petitioner-appellant in the court of appeals.
Respondent Tom Watson, Warden, was the respondent-
appellee in the court of appeals.

No corporate disclosure statement is required under Rule
29.6, to the knowledge of the petitioner.

RELATED PROCEEDINGS

* State v. King, Stark County Court of Common Pleas No.
2019-CR-1460; judgment of conviction entered March 6,
2020.

* State v. King, Ohio Court of Appeals, Fifth District, No.
2020 CA 00064, 2021-Ohio-1636; judgment entered May
11, 2021.

* State v. King, Ohio Court of Appeals, Fifth District, No.
2020 CA 00064; application to reopen under Ohio App.
R. 26(B) denied September 29, 2021.

+ State v. King, Supreme Court of Ohio No. 2021-1383;
jurisdiction declined February 1, 2022, 2022-Ohio-258,
179 N.E.3d 1287 (table).

+ State v. King, Ohio Court of Appeals, Fifth District, No.
2021 CA 00140, 2022-Ohio-676; postconviction
judgment affirmed March 9, 2022.

» State v. King, Supreme Court of Ohio No. 2022-0439;
jurisdiction declined June 21, 2022, 2022-Ohio-2047, 188
N.E.3d 1102 (table).

« State v. King, Ohio Court of Appeals, Fifth District, No.
2022 CA 00138; denial of leave to file delayed motion
for new trial affirmed June 14, 2023.
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State v. King, Supreme Court of Ohio; jurisdiction
declined September 12, 2023, 216 N.E.3d 700 (Ohio
2023) (table).

King v. Watson, U.S. District Court for the Northern
District of Ohio No. 5:23-cv-00312-BMB; judgment
entered January 30, 2025, Magistrate's Decision.

King v. Watson, U.S. District Court for the Northern
District of Ohio No. 5:23-cv-00312-BMB; judgment
entered November 24, 2025.

King v. Watson, U.S. Court of Appeals for the Sixth
Circuit No. 25-3993; certificate of appealability denied
and judgment entered May 18, 2026.
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OPINIONS BELOW

The order of the United States Court of Appeals for the
Sixth Circuit denying a certificate of appealability is
unpublished. Pet. App. 2a—9a. The court of appeals entered a
separate judgment the same day. Pet. App. 10a.

The opinion and order of the United States District Court
for the Northern District of Ohio is unpublished. Pet. App.
11a—34a. The district court’s judgment appears at Pet. App.
35a. The relevant state-court decisions are identified in the
Related Proceedings section above.

JURISDICTION

The court of appeals entered its order denying a
certificate of appealability and its judgment on May 18, 2026.
Pet. App. 2a, 10a. No petition for rehearing appears in the
supplied Sixth Circuit record. The 90-day period under
Supreme Court Rule 13.1 and 28 U.S.C. § 2101(c) therefore
runs from May 18, 2026. The ninetieth day is Sunday,
August 16, 2026; under Rule 30.1, the period extends to
Monday, August 17, 2026.

This Court has jurisdiction under 28 U.S.C. § 1254(1). A
court of appeals’ denial of a certificate of appealability is a
judicial decision reviewable by certiorari. Hohn v. United
States, 524 U.S. 236, 253 (1998).

CONSTITUTIONAL AND STATUTORY PROVISIONS
INVOLVED

The relevant provisions of 28 U.S.C. §§ 2244(d), 2253(c¢),
and 636(b)(1), Federal Rules of Civil Procedure 15(c)(1)(B)
and 72(b)(3), and the Sixth Amendment are reproduced or
summarized at Pet. App. following the lower-court decisions.



STATEMENT OF THE CASE

1. A Stark County, Ohio jury convicted King in February
2020 of aggravated murder, felonious assault, and having
weapons while under disability. The charges arose from a
shooting outside the Brick City Lounge. King admitted firing
a gun but testified that he returned toward the bar to find a
friend, heard a threat to “finish[] [someone] off,” and fired
after seeing Jason Calhoun lower his hand. The trial court
imposed life without parole plus firearm-specification terms.
The Fifth District Court of Appeals affirmed on direct review
in May 2021.

King later pursued an App. R. 26(B) reopening
application, state postconviction relief, and a delayed-new-
trial proceeding. In his reopening application, King asserted,
among other things, that appellate counsel should have
challenged trial counsel’s failure to request a self-defense
instruction and the placement of the burden on self-defense.
In postconviction proceedings, he asserted ineffective
assistance based on failure to investigate, failure to obtain
independent video analysis, and potential jury prejudice
arising from the victim’s family and friends dining near
jurors. The state courts denied relief.

2. King filed a timely federal habeas petition under 28
U.S.C. § 2254 in January 2023. The original petition alleged
that trial counsel failed to conduct a meaningful pretrial
investigation, including investigation of the victims’ criminal
histories and an unidentified female witness who could have
testified about King’s effort to defuse the confrontation; that
counsel failed to obtain independent analysis of video
evidence; and that the jury may have been prejudiced by
proximity to the victim’s family and friends. In March 2024,
with counsel, King filed an amended petition. The first
ground added that trial counsel was ineffective for failing to
request a self-defense instruction after King testified to facts



supporting justification. The other two grounds remained
materially the same.

A magistrate judge recommended that the self-defense-
instruction allegation be dismissed as untimely because it did
not relate back under Rule 15(c), and that the remaining
claims be dismissed as procedurally defaulted. King filed
timely objections. Among other things, he argued that the
amended self-defense claim arose from the same factual
narrative as the original investigation claim, that Ohio’s
allocation of the burden on self-defense affected the actual-
innocence analysis, and that counsel’s ineffectiveness could
supply cause for default.

3. The district court adopted the report and
recommendation on November 24, 2025. It held that the self-
defense-instruction claim did not relate back because the
original claim concerned counsel’s pretrial investigation
while the amended claim concerned counsel’s conduct at
trial. Pet. App. 29a—31a. It relied largely on Mayle v. Felix,
545 U.S. 644 (2005), and Watkins v. Stephenson, 57 F.4th
576 (6th Cir. 2023). The court also treated expanded cause
and actual-innocence arguments as unavailable because they
were first developed in objections, citing Murr v. United
States, 200 F.3d 895, 902 n.1 (6th Cir. 2000), while
alternatively rejecting those arguments on the record before
it. It denied discovery, an evidentiary hearing, and a
certificate of appealability.

4. King sought a certificate of appealability from the
Sixth Circuit. He specifically argued that reasonable jurists
could debate the relation-back ruling because the original
allegations about uninvestigated witnesses and confrontation
facts supplied the same factual core for a self-defense
instruction. He also sought a certificate on procedural default,
cause, discovery, and an evidentiary hearing. A single circuit
judge denied the application on May 18, 2026. On relation
back, the court held that the instruction allegation was



different in both time and type from the pretrial-investigation
allegation. Pet. App. It also enforced forfeiture rules against
arguments not presented at the stage the court deemed proper
and declined a certificate on the remaining issues. The court
entered judgment the same day.



REASONS FOR GRANTING THE PETITION

L. The courts of appeals are divided over
whether a district judge conducting de novo
review may disregard a legal argument first
developed in specific objections.

Section 636(b)(1) directs the district judge to make a de
novo determination of the portions of a magistrate judge’s
proposed findings or recommendations to which specific
objection is made. Rule 72(b)(3) likewise requires de novo
determination of any part of the recommended disposition
that has been properly objected to. The courts of appeals have
adopted materially different rules about what that review
includes.

The Fourth Circuit requires consideration. In United
States v. George, 971 F.2d 1113, 1118 (4th Cir. 1992), it held
that once a party properly objects to an issue, de novo review
requires the district court to consider all arguments directed
to that issue, regardless of whether they were raised before
the magistrate judge. The Fourth Circuit reasoned that de
novo review means the district judge must exercise
independent judgment on the objected-to issue.

The Sixth Circuit follows a different rule. Murr states
that, absent compelling reasons, the Magistrates Act does not
permit parties to raise at the district-court stage new
arguments or issues not presented to the magistrate judge.
200 F.3d at 902 n.1. That rule controlled the district court’s
treatment of King’s expanded cause-and-innocence
arguments. The Eleventh Circuit has taken a third
formulation, holding that district courts have discretion to
decline new arguments in objections. Williams v. McNeil,
557 F.3d 1287, 1290-92 (11th Cir. 2009). The Ninth Circuit
has likewise treated the matter as discretionary and, in a pro
se habeas case, held that refusal to consider a new argument



could be an abuse of discretion. Brown v. Roe, 279 F.3d 742,
744—45 (9th Cir. 2002).

The disagreement is not semantic. Under George, a
district judge must consider a new legal argument that bears
on a properly objected-to issue. Under Murr, the same
argument ordinarily is forfeited. Under Williams and Brown,
consideration turns on discretion. The choice of rule changes
the scope of the Article III judge’s de novo review and can
determine whether a habeas claim is adjudicated at all.

This case illustrates the consequence. King made timely
objections to the recommendations on actual innocence and
cause. The district court treated portions of his legal
development of those objections as unavailable under Murr,
then supplied alternative rulings. The Sixth Circuit’s order
repeated the forfeiture framework when evaluating cause and
procedural default. The conflict over the statutory meaning of
de novo review is recurring in federal civil, criminal, and
habeas practice and warrants resolution.

II. The decision below applies an unduly
categorical relation-back rule to a habeas
amendment that elaborated the same
justification episode.

Mayle rejected relation back based merely on the fact that
old and new claims arise from the same trial. 545 U.S. at 662.
But it preserved ordinary Rule 15 principles: relation back is
proper when the amended claim and the timely pleading
share a common core of operative facts. Id. at 664. An
amendment may change the legal theory or add detail without
becoming a new occurrence if it remains tied to the same
episode in suit.

King’s original petition did not assert only a generic label
of ineffective assistance. It identified counsel’s failure to
investigate facts surrounding the confrontation, including



witnesses and evidence bearing on what occurred before the
shooting and King’s effort to defuse the encounter. The
amended allegation did not identify a new victim, a new
event, a separate interrogation, or a different stage of the
criminal case unrelated to those facts. It alleged that, after
those same confrontation facts were presented at trial through
King’s testimony, counsel failed to request the jury
instruction that would have supplied the legal consequence of
justification.

The Sixth Circuit nevertheless treated the change from
pretrial investigation to trial-stage instruction as dispositive,
relying on Watkins. That approach risks substituting a
taxonomy of attorney acts for Mayle’s factual inquiry. The
Ninth Circuit’s en banc approach in Ross v. Williams, 950
F.3d 1160, 1167-70 (9th Cir. 2020), asks what core facts
underlie the amended claim and whether the original petition
set out or attempted to set out the corresponding factual
episode. Ross recognizes that later allegations may expand,
modify, or state with greater particularity facts tied to the
same episode.

That difference matters here. The common episode is the
confrontation outside the bar and counsel’s handling of the
justification evidence generated by that episode. The Sixth
Circuit characterized the amendment by when counsel’s
omission occurred. Ross asks whether the operative factual
episode was already set out. This Court should clarify that
Mayle’s “time and type” language identifies separate factual
episodes; it is not a categorical rule that each distinct act or
omission of counsel is a new occurrence.

The question is recurring because ineffective-assistance
claims often combine investigation, presentation of evidence,
and requested instructions. A pleading rule that turns on
labels assigned to counsel’s acts rather than notice of the
operative factual episode is especially consequential for pro



se habeas petitions, which frequently are amended after
counsel appears.

III.  The questions are important, and a limited
remand would resolve the procedural
threshold without requiring merits review.

Both questions concern access to federal review rather
than the ultimate validity of King’s conviction. The first
determines what an Article III judge must consider when
conducting the de novo review Congress prescribed after a
magistrate judge’s recommendation. The second determines
when an otherwise timely habeas pleading gives sufficient
notice for an amendment to relate back. Each issue recurs
across federal habeas litigation and is antecedent to the
merits.

The relation-back question was squarely presented to and
decided by the Sixth Circuit in King’s certificate application.
The court quoted Mayle’s common-core standard, applied
Watkins, and held that no reasonable jurist could debate the
district court’s conclusion. The issue therefore arrives in the
precise procedural posture in which it controlled denial of
appellate review.

The objections question has a vehicle limitation that
should not be obscured: the district court supplied alternative
merits reasons after invoking Murr, and the Sixth Circuit
likewise concluded that King had not shown prejudice from
counsel’s alleged errors. That alternative reasoning may limit
the practical effect of resolving the first question alone. It
does not, however, eliminate the independently dispositive
relation-back question. If the Court grants on the second
question, it can also address the closely related procedural-
review conflict or leave that issue for another case.

A narrow disposition is available. The Court need not
decide whether King ultimately establishes ineffective



assistance, actual innocence, cause, or entitlement to habeas
relief. It may grant the petition, vacate the May 18, 2026
order, and remand for the Sixth Circuit to reconsider the
certificate application under a relation-back analysis focused
on the common factual episode identified in the timely
petition and the amendment.

CONCLUSION

The petition for a writ of certiorari should be granted. The
judgment below should be vacated and the case remanded for
further proceedings consistent with this Court’s relation-back
and de novo-review precedents.

Respectfully submitted,

RHYS BRENDAN CARTWRIGHT-
JONES

Counsel of Record

26 Market St., No. 304

Youngstown, Ohio 44503
216-272-1938

rhys44503@gmail.com

Counsel for Petitioner

August 2026
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APPENDIX A

ORDER OF THE UNITED STATES COURT OF
APPEALS FOR THE SIXTH CIRCUIT

(MAY 18, 2026)

No. 25-3993

UNITED STATES COURT OF APPEALS FOR THE
SIXTH CIRCUIT

DENY L. KING, Petitioner-Appellant,
V.
TOM WATSON, Warden, Respondent-Appellee.

ORDER
Before: SILER, Circuit Judge.

Deny L. King, an Ohio prisoner, appeals the district court’s
judgment dismissing his amended petition for a writ of
habeas corpus filed under 28 U.S.C. § 2254. King moves this
court for a certificate of appealability. See Fed. R. App. P.
22(b). As set forth below, we deny his motion. In February
2020, an Ohio jury convicted King of aggravated murder,
felonious assault, and having weapons under a disability.
These charges arose from a shooting outside a bar; King
admitted that he fired his gun but claimed that he acted in
defense of another. The trial court sentenced him to a total of
life without the possibility of parole plus six years in prison.
On direct appeal, where King was represented by new
counsel, the Ohio Court of Appeals affirmed his conviction
and sentence. State v. King, No. 2020 CA 00064, 2021 WL
1894070 (Ohio Ct. App. May 11, 2021). King did not appeal
to the Ohio Supreme Court, instead filing an application to
reopen his appeal based on ineffective assistance of appellate
counsel under Ohio Rule of Appellate Procedure 26(B). The
Ohio Court of Appeals overruled his application. State v.
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King, No. 2020 CA 00064 (Ohio Ct. App. Sep. 29, 2021),
perm. app. denied (Ohio Feb. 1, 2022).

Meanwhile, in April 2021, King filed a petition for post-
conviction relief, which the trial court denied. The Ohio
Court of Appeals affirmed. State v. King, No. 2021 CA
00140, 2022 WL 702574 (Ohio Ct. App. Mar. 9, 2022),
perm. app. denied, 188 N.E.3d 1102 (Ohio June 21, 2022). In
September 2022, King returned to the trial court, moving for
leave to file a delayed motion for a new trial based on newly
discovered evidence. The trial court denied his motion as
well as his motion for reconsideration. The Ohio Court of
Appeals affirmed. State v. King, No. 2022 CA 00138, 2023
WL 3995685 (Ohio Ct. App. June 14, 2023), perm. app.
denied, 216 N.E.3d 700 (Ohio Sep. 12, 2023). King filed a
pro se § 2254 habeas petition in January 2023. He raised the
same three grounds for relief that he raised in his petition for
post-conviction relief: (1) his trial counsel was ineffective for
failing to conduct a meaningful pretrial investigation, (2) his
trial counsel was ineffective for failing to have surveillance
videos examined by independent experts, and (3) his case
was compromised by the impropriety of the victim’s family
and friends dining and discussing the case in direct proximity
of jurors. An attorney later entered an appearance on behalf
of King and filed an amended habeas petition in March 2024.
In his amended petition, King’s first ground for relief added
his trial counsel’s ineffectiveness in failing to request a self-
defense instruction; his second and third grounds for relief
remained the same. In his amended habeas petition, King
requested a discovery period and an evidentiary hearing. A
magistrate judge recommended that King’s first ground for
relief about his trial counsel’s failure to request a self-defense
instruction be dismissed as untimely, that his remaining
grounds for relief be dismissed as procedurally defaulted, and
that his request for a discovery period and an evidentiary
hearing be denied. Over King’s objections, the district court
adopted the magistrate judge’s report and recommendation,
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dismissed the amended habeas petition, and declined to issue
a certificate of appealability. This timely appeal followed.
King now moves this court for a certificate of appealability.
To obtain a certificate of appealability, a petitioner must
make “a substantial showing of the denial of a constitutional
right.” 28 U.S.C. § 2253(c)(2). Where, as here, the district
court dismisses a habeas petition without addressing the
underlying constitutional claims, a certificate of appealability
should issue if the petitioner “shows, at least, that jurists of
reason would find it debatable whether the petition states a
valid claim of the denial of a constitutional right and that
jurists of reason would find it debatable whether the district
court was correct in its procedural ruling.” Slack wv.
McDaniel, 529 U.S. 473, 484 (2000). Time-Barred Claim:
The district court concluded that King’s ineffective-
assistance claim about his trial counsel’s failure to request a
self-defense instruction was time-barred. The Antiterrorism
and Effective Death Penalty Act (AEDPA) establishes a one-
year limitations period for habeas petitions challenging state-
court judgments. 28 U.S.C. § 2244(d)(1). The one-year
period typically runs from “the date on which the judgment
became final by the conclusion of direct review or the
expiration of the time for seeking such review.” Id. § 2244(d)
(1)(A). King’s judgment became final on June 25, 2021,
upon the expiration of the 45-day period for filing a notice of
appeal in the Ohio Supreme Court. See Ohio Sup. Ct. R.
7.01(A)(1); Gonzalez v. Thaler, 565 U.S. 134, 150 (2012). At
that time, however, King had already filed his petition for
post- conviction relief. AEDPA’s limitations period is tolled
for “[t]he time during which a properly filed application for
State post-conviction or other collateral review with respect
to the pertinent judgment or claim is pending.” 28 U.S.C. §
2244(d)(2). The limitations period was therefore tolled until
June 21, 2022, when the Ohio Supreme Court declined to
accept jurisdiction of King’s appeal in his post-conviction
proceeding. Because King’s motion for leave to file a
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delayed motion for a new trial did not further toll the
limitations period, see Davis v. Bradshaw, 900 F.3d 315,
323-25 (6th Cir. 2018), the one-year limitations period
expired on June 22, 2023. King filed his original habeas
petition on January 29, 2023, before the expiration of the
one-year limitations period, but filed his amended habeas
petition on March 21, 2024, after that period had long since
expired. An amendment relates back to the original filing
date “[s]o long as the original and amended petitions state
claims that are tied to a common core of operative facts.”
Mayle v. Felix, 545 U.S. 644, 647 (2005). An amendment
“does not relate back (and thereby escape AEDPA’s one-year
time limit) when it asserts a new ground for relief supported
by facts that differ in both time and type from those the
original pleading set forth.” Id. at 650. In his original habeas
petition, King’s first ground for relief asserted his trial
counsel’s ineffectiveness in failing to conduct a meaningful
pretrial investigation that would have revealed the victims’
criminal records as well as the information needed to
subpoena a witness who would have testified about King’s
attempt to defuse the situation. King’s first ground for relief
in his amended habeas petition asserted, in addition to his
trial counsel’s ineffectiveness in failing to conduct a
meaningful pretrial investigation, his trial counsel’s
ineffectiveness in failing to request a self-defense instruction.
King’s ineffective-assistance claim about his trial counsel’s
failure to request a self- defense instruction is different in
both time and type from his ineffective-assistance claim
about his trial counsel’s failure to conduct a meaningful
pretrial investigation. See Watkins v. Stephenson, 57 F.4th
576, 581-82 (6th Cir. 2023). Accordingly, jurists of reason
would not debate whether the district court was correct in
ruling that King’s ineffective-assistance claim about his trial
counsel’s failure to request a self-defense instruction did not
relate back to his original habeas petition and was therefore
untimely. Procedurally Defaulted Claims: The district court
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concluded that King’s remaining claims were procedurally
defaulted. King raised those same claims in his petition for
post-conviction relief; the state courts rejected his claims as
barred by res judicata because he could have raised them
before the trial court or on direct appeal. A prisoner
procedurally defaults a claim if “(1) the petitioner failed to
comply with a state procedural rule that is applicable to the
petitioner’s claim; (2) the state courts actually enforced the
procedural rule in the petitioner’s case; and (3) the procedural
forfeiture is an ‘adequate and independent’ state ground
foreclosing review of a federal constitutional claim.” Willis
v. Smith, 351 F.3d 741, 744 (6th Cir. 2003). Ohio’s res
judicata rule is an adequate and independent state ground
foreclosing federal habeas review. Seymour v. Walker, 224
F.3d 542, 555 (6th Cir. 2000). In his motion for a certificate
of appealability, King argues that reasonable jurists could
debate whether res judicata applied because his claims relied
on extra-record proof. But King did not raise this argument in
his objections to the magistrate judge’s report and
recommendation, instead arguing that his procedural default
should be excused by his counsel’s ineffectiveness and his
actual innocence. King forfeited his argument about the
application of res judicata by failing to raise it in his
objections to the magistrate judge’s report and
recommendation, and there are no exceptional circumstances
to excuse his forfeiture. See Carter v. Mitchell, 829 F.3d 455,
472 (6th Cir. 2016). King has failed to show that jurists of
reason would find it debatable whether the district court was
correct in ruling that he had procedurally defaulted his
remaining claims. Habeas review of a procedurally defaulted
claim is barred unless a petitioner “can demonstrate cause for
the default and actual prejudice as a result of the alleged
violation of federal law” or “a fundamental miscarriage of
justice” resulting from the failure to consider the claim.
Coleman v. Thompson, 501 U.S. 722, 750 (1991). King does
not assert a fundamental miscarriage of justice—that is, his
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actual innocence—in his motion for a certificate of
appealability, forfeiting that argument. See Elzy v. United
States, 205 F.3d 882, 886 (6th Cir. 2000). He instead makes
the conclusory assertion that ineffective assistance of counsel
provided cause for his procedural default. The district court
concluded that, to the extent that King argued that his trial
counsel’s ineffectiveness prevented his appellate counsel
from raising his defaulted claims on direct appeal, he had
forfeited that argument by raising it for the first time in his
objections to the magistrate judge’s report and
recommendation. See Murr v. United States, 200 F.3d 895,
902 n.1 (6th Cir. 2000). Going on to consider this argument
despite King’s forfeiture, the district court determined that he
had failed to explain how his trial counsel’s alleged errors
prejudiced his defense. King has not shown that, even if his
trial counsel had developed his defaulted claims and his
appellate counsel had presented them on appeal, there is a
reasonable probability that he would have prevailed on
appeal. See Smith v. Robbins, 528 U.S. 259, 285 (2000);
Strickland v. Washington, 466 U.S. 668, 694 (1984).

In his motion for a certificate of appealability, King contends
that jurists could debate “whether at least one Strickland
claim supplied cause” for his procedural default. But he does
not even identify an ineffective-assistance claim that satisfied
Strickland’s requirements and served as cause for his
procedural default. King has failed to show that reasonable
jurists would debate whether the district court was correct in
ruling that he had failed to establish cause and prejudice or a
fundamental miscarriage of justice to excuse his procedural
default.

Ta



Discovery Period and Evidentiary Hearing: King seeks a
certificate of appealability as to the district court’s denial of
his request for a discovery period and an evidentiary hearing.
But the district court dismissed his amended habeas petition
on procedural grounds. And he has failed to show that
reasonable jurists would debate the correctness of the district
court’s procedural rulings. It follows that no reasonable jurist
would conclude that his request for a discovery period and an
evidentiary hearing deserves encouragement to proceed
further. For these reasons, we DENY King’s motion for a
certificate of appealability.

ENTERED BY ORDER OF THE COURT
Kelly L. Stephens, Clerk
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APPENDIX B

JUDGMENT OF THE UNITED STATES COURT OF
APPEALS FOR THE SIXTH CIRCUIT

(MAY 18, 2026)
No. 25-3993

DENY L. KING, Petitioner-Appellant,
V.
TOM WATSON, Warden, Respondent-Appellee.

JUDGMENT

THIS MATTER came before the court upon the application
by Deny L. King for a certificate of appealability. UPON
FULL REVIEW of the record and any submissions by the
parties, IT IS ORDERED that the application for a certificate
of appealability is DENIED.

ENTERED BY ORDER OF THE COURT
Kelly L. Stephens, Clerk
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APPENDIX C

MEMORANDUM OPINION AND ORDER OF THE
UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OHIO

(NOVEMBER 24, 2025)

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

DENY L. KING, Petitioner,
V.
WARDEN TOM WATSON, Respondent.

Case No. 5:23-cv-00312
Judge Bridget Meehan Brennan
MEMORANDUM OPINION AND ORDER

Before the Court is the Report and Recommendation
(“R&R”) of Magistrate Judge Darrell A. Clay (Doc. 22)
recommending the Court deny pro se Petitioner Deny L.
King’s (“Petitioner”) Amended Petition for Writ of Habeas
Corpus pursuant to 28 U.S.C. § 2254 and dismiss the claims
therein. Petitioner filed an objection to the R&R on February
13, 2025. (Doc. 23.) Respondent Warden Tom Watson[1]
(“Respondent”) opposed. (Doc. 24.) For the reasons stated
herein, Petitioner’s objections are OVERRULED, and the
R&R is ACCEPTED and ADOPTED. The Amended Petition
for Writ of Habeas Corpus is DENIED and DISMISSED.

I. BACKGROUND

A. Trial Court Proceedings

On September 17, 2019, a Stark County grand jury indicted
Petitioner on three counts: aggravated murder in violation of
R.C. § 2903.019(A), with specifications for repeat violent

10a



[1] The Court adopts the R&R’s substitution of Respondent
Dave Bobby, the warden at Northeast Ohio Correctional
Institution, for Respondent Tom Watson, the Warden at the
North Central Correctional Complex, where Petitioner is
currently incarcerated. (Doc. 22 at 1250 n.1.) offender (R.C.
§ 2941.149) and firearm (R.C. § 2941.145) (Count One);
felonious assault in violation of R.C. § 2903.11, with
specifications for repeat violent offender (R.C. § 2941.149)
and firearm (R.C. § 2941.145) (Count Two); and having
weapons while under disability in violation of R.C. § 2923.13
(Count Three). State v. King, No. 2020-CA-64, 2021 WL
1894070, 2021 Ohio App. LEXIS 1600, *1 (Ohio Ct. App.
May 11, 2021). 2

On June 27, 2019, officers arrived at Brick City Lounge
where they found two individuals with gunshot wounds, later
identified as Jason Calhoun and Henderson Garner. Id.
Garner survived, but Calhoun’s wounds were fatal. Id. at *5.
At trial, Garner testified he and Calhoun were friends. They
went to the Brick City Lounge for a pool tournament. Id. at
*3. While playing pool, strangers entered the bar and a fight
broke out. Id. Security escorted everyone out of the bar. Id.
Garner and Calhoun met outside and were attempting to latch
the door when a man approached them. Id. The man, later
identified as Petitioner, said he was looking for his friend
inside Brick City Lounge. Id. Calhoun told Petitioner no one
was inside and that everyone was gone. Id. Petitioner again
asked about his friend and then started shooting. Id. Other
witnesses corroborated Garner’s testimony. Id.

Petitioner testified too. Id. at *6. He and a friend were at
Brick City Lounge. Id. He was hit by a beer bottle and a pool
stick during the fight. Petitioner tried to leave the bar, but
someone was holding the door closed. Id. Eventually, he
made it out of the bar with his friend. Id. Then they heard
gunshots. Id. It was at this point Petitioner realized a third
friend, Milan
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[2] Petitioner did not object to the R&R’s reliance on the
state court appellate opinion to establish the factual record.
Under the Antiterrorism and Effective Death Penalty Act of
1998, the facts established in the state courts ‘“shall be
presumed to be correct” unless Petitioner rebuts “the
presumption of correctness by clear and convincing
evidence.” 28 U.S.C. § 2254(e)(1). Therefore, the facts
established in the state court proceedings and restated in the
R&R are presumed correct.

Carr, was not with them. Id. He grabbed a gun that was in his
car and went back to the bar to find Carr. Id. Petitioner
testified he heard someone threatening to “finishing
[someone] off,” which he took as someone threatening to kill
Carr. Id. Calhoun would not let Petitioner back into Brick
City Lounge. Id. Petitioner saw Calhoun lower his hand and
that’s when Petitioner began firing. Id.

The jury returned guilty verdicts on all counts. Id. at *7. The
trial court sentenced Petitioner to life in prison without the
possibility of parole for the aggravated murder charge, a
concurrent six-to-nine-year prison term for the felonious
assault charge, a concurrent thirty-six- month prison term for
having a weapon under a disability, and a mandatory three-
year prison term on each for the firearm specifications. Id.

B. Direct Appeal

On March 20, 2020, Petitioner timely appealed to the Fifth
District Court of Appeals raising three assignments of error:

1. THE VERDICT IS AGAINST THE MANIFEST
WEIGHT OF THE

EVIDENCE.

2. THE VERDICT IS INSUFFICIENT AS A MATTER OF
LAW.

3. THE TRIAL COURT’S SENTENCING WAS IN
ERROR, DEPRIVING
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APPELLANT OF HIS CONSTITUTIONAL RIGHTS. (Doc.
22 at 1255.) On May 11, 2021, the appellate court affirmed
Petitioner’s convictions. King, 2021 WL 1894070, 2021
Ohio App. LEXIS 1600, *1. Petitioner did not appeal to the
Supreme Court of Ohio. (Doc. 22 at 1255.)

On August 6, 2021, Petitioner filed a pro se application to
reopen his appeal with the Fifth District Court of Appeals.
(Doc. 6-1 at 193.) He raised four grounds for relief. (Id. at
194- 200.) First, Petitioner raised ineffective assistance of
counsel and described six instances of alleged
ineffectiveness. (Id. at 194-98.) Second, Petitioner claimed
the trial court abused its discretion when it placed the burden
of persuasion for self-defense on him, which compelled him
to take the stand. (Id. at 198.) Third, Petitioner alleged
prosecutorial misconduct prejudiced the proceedings. (Id. at
198-99.) Lastly, Petitioner argued the trial court abused its
discretion when it failed to declare a mistrial after the
victim’s family made prejudicial statements. (Id. at 199.)

On September 29, 2021, the court of appeals denied
Petitioner’s application to reopen his appeal. (Id. at 217.)
Petitioner appealed the denial of his application to the
Supreme Court of Ohio. (Id. at 225-38.) On February 1,
2022, the Supreme Court of Ohio declined jurisdiction. (Id. at
252.)

C. Postconviction Relief and Motion for New Trial

On April 30, 2021, Petitioner sought postconviction relief in
the trial court. (Doc. 6-1 at 253.) In his motion, he claimed
three grounds for relief: (1) ineffective assistance of counsel
for failure to conduct a meaningful pretrial investigation; (2)
ineffective assistance of counsel for failing to retain an expert
to examine the video evidence; and (3) prejudice resulting
from the victim’s family and friends dining near jurors during
a lunch break. (Id. at 255-58.) The trial court dismissed the
motion finding it barred by res judicata because these issues
were not raised on direct appeal. (Id. at 297-301.)
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On December 6, 2021, Petitioner appealed the denial of his
motion for postconviction relief. (Id. at 302.) His appeal
raised two assignments of error: (1) the trial court abused its
discretion when it failed to make findings of fact and
conclusions of law; and (2) the trial court abused its
discretion for failing to hold an evidentiary hearing regarding
Petitioner’s claim of ineffective assistance of counsel. (Id. at
306.) Petitioner also challenged the trial court’s application
of res judicata to his claims. (Id.)

The court of appeals affirmed the trial court’s order and
rejected Petitioner’s claims on appeal. (Id. at 336.) On April
21, 2022, Petitioner appealed to the Supreme Court of Ohio.
(Id. at 351.) He raised two propositions of law:

Proposition of Law No. 1. The term “Findings of Fact and
Conclusions of Law” cannot lawfully be substituted with
words a trial Court chooses to use on a whim, and a trial
court that substitutes its own language for statutorily required
language contravenes R.C. 1.42, abuses its discretion and
commits prejudicial error by not making findings of fact and
conclusions of law to each ground set forth in a petition for
post-conviction relief according to this Court’s holding in
State v. Mapson, 1 Ohio St.3d 217, 219, 438 N.E.2d 910 and
State v. Lester (1975), 41 Ohio St.2d 51.

Proposition of Law No. 2. A trial court should hold an
evidentiary hearing when there is solid proof of a tainted jury
and counsel ineffectiveness, and a trial court abuses its
discretion and commits prejudicial error by not ordering an
evidentiary hearing that would have proven, inter alia,
ineffectiveness of counsel, jury impropriety and tampering
with evidence, but not limited to, and said court further
commits prejudicial error in holding that legitimate grounds
stated in petition arebarred by res judicata. (Id. at 358, 360.)
On June 21, 2022, the Supreme Court of Ohio declined
jurisdiction. (Id. at 388.)
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On September 7, 2022, Petitioner filed a Motion for Leave to
File Delayed Motion for New Trial with the trial court. (Id. at
389, 399.) The motion argued newly discovered evidence
showed the publication of trial proceedings by the media
prior to the jury’s verdict, which allegedly violated
Petitioner’s constitutional rights. (Id. at 399.) The trial court
denied the Motion, finding that Petitioner did not meet his
burden to establish relief, namely he did not describe the
investigative steps undertaken by counsel or how counsel
was “unavoidably prevented from discovering the evidence.”
(Id. at 415.) Petitioner filed a Motion for Reconsideration (id.
at 416), which the trial court also denied (id. at 424).

On October 19, 2022, Petitioner appealed the denial of his
Motion for Leave to File Delayed Motion for New Trial. (Id.
at 425.) Petitioner argued three assignments of error:

Appellant’s First Assignment of Error: The trial court abused
its discretion and committed prejudicial error by violating
Sup. R. 12(C)(2): Conditions for Broadcasting and
Photographing Court Proceedings. (C) Limitations which
states: (2) The judge shall inform victims and witnesses of
their right to object to being filmed, videotaped, recorded, or
photographed.

Appellant’s Second Assignment of Error: Appellant was
denied his right to effective assistance of counsel as
guaranteed by the Sixth Amendment to the Constitution of
the United States when counsel failed to make him aware that
Appellant was being recorded with a live Twitter feed during
Appellant’s role as a witness.

Appellant’s Third Assignment of Error: Trial court’s decision
violated the Ohio Supreme Court’s holding in State v. Bethel,
167 Ohio St.3d 362, 2022-Ohio-783. (Id. at 429.) On June
14, 2023, the court of appeals affirmed the trial court. (Id. at
457.) On September 12, 2023, the Supreme Court of Ohio
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declined jurisdiction. State v. King, 216 N.E.3d 700 (Ohio
2023) (table decision).

D. Federal Habeas Petition

On February 16, 2023, Petitioner filed his Petition (“Original
Petition”). (Doc. 1.) In it, Petitioner raised three grounds for
relief, all of which relate to his April 2021 postconviction
motion filed in the trial court:

Ground One for Relief: Counsel was ineffective for failing to
conduct a meaningful pretrial investigation.

Ground Two for Relief: Counsel was ineffective for failing to
request and/or provide experts to examine Exhibits 1, 2, & 3
per Criminal Rule 16(B).

Ground Three for Relief: Petitioner’s case was compromised
with the impropriety of victim’s family and friends dining in
the direct proximity of jurors while discussing the case. (Id.
at 18-20.) Petitioner sought leave to file an amended petition
(Doc. 7), which was granted (Doc. 15). On March 21, 2024,
Petitioner filed his Amended Petition, raising the following
grounds for relief:

Ground One: Counsel was ineffective for not requesting a
self defense instruction.

Ground Two: Counsel was ineffective for not obtaining
independent expert analysis of crucial video evidence, which
might have revealed vital details about the actual shooter’s
identity and the victim’s actions, thereby undermining the
defense’s case.

Ground Three: The petitioner’s case faced potential
compromise due to the impropriety of the victim’s family and
friends dining near jurors at Napoli’s Italian restaurant and
discussing the case, coupled with an outburst from the
victim’s brother in court, suggesting a high likelihood of
prejudicial influence on the jury. (Doc. 17-1 at 1113-21.)
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E. The R&R

The R&R first recommended finding Ground One of the
Amended Petition barred by the statute of limitations. (Doc.
22 at 1266, 70.) In the Original Petition, Petitioner claimed
ineffective assistance of trial counsel for failing to conduct a
meaningful investigation into the victims’ criminal history
and the existence of an unidentified female witness. (Id. at
1268.) Petitioner amended his petition, changing ground one
to a claim relating to ineffective assistance of counsel for not
requesting a self-defense instruction. (Id.) Petitioner timely
filed for post- conviction relief on April 30, 2021, tolling the
statute of limitations until one year after direct review. (Id. at
1267.) The Supreme Court of Ohio declined jurisdiction on
June, 21, 2022. (Id. at 1268.) Thus, Petitioner had to file a
petition on or before June 22, 2023. (Id.) On January 29,
2023, Petitioner filed his Original Petition. (Id.) Petitioner did
not file his Amended Petition until March 21, 2024, months
after the expiration of the statute of limitations. (Id.) The
R&R also recommended finding the relation back doctrine
inapplicable. (Id. at 1269.)

The R&R recommended finding procedural default on all
remaining claims. (Doc. 22 at 1270.) Petitioner brought three
claims in his Amended Petition: (1) ineffective assistance for
failure to request a self-defense instruction; (2) ineffective
assistance for failing to hire an expert to examine video
footage; and (3) prejudice resulting from the victim’s family
and friends allegedly talking to jurors during lunch break at a
local diner. (Id.) Notably, Petitioner did not raise any of these
issues on direct appeal. (Id.) After reviewing the Maupin v.
Smith, 785 F.2d 135 (6th Cir. 1986) considerations, the R&R
concluded Petitioner did not raise the grounds for relief on
direct appeal, and his claims were barred by res judicata. (Id.
at 1271.)

The R&R recognized the exceptions to the procedural default
bar but found none applied. (Id. at 1272.) The R&R
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recommended rejecting Petitioner’s request for discovery
finding it amounted to a fishing expedition. (Id. at 1273-74.)
The R&R similarly recommended denying Petitioner’s
request for an evidentiary hearing. (Id. at 1274-77.) Lastly,
the R&R recommended the Court deny Petitioner’s request
for a certificate of appealability. (Id. at 1280.)

F. Petitioner’s Objection to the Report and
Recommendation

On February 13, 2025, Petitioner timely filed objections to
the R&R. (Doc. 23.) Petitioner stated three objections:

Objection No. 1: King objects that the Magistrate Judge
erroneously concluded Petitioner cannot demonstrate actual
innocence, because Ohio Rev. Code § 2901.05(B)(1) imposes
on the State the duty to disprove self-defense beyond a
reasonable doubt, rather than making it an affirmative
defense—making such a matter of factual rather than legal
innocence.

Objection No. 2: Petitioner objects that the Magistrate Judge
improperly found the self-defense instruction claim untimely
because it arises from the same factual narrative of counsel’s
ineffective representation alleged in the original petition

and thus relates back under Fed. R. Civ. P. 15(c).

Objection No. 3: King objects that the recommendation that
grounds one (in part), two, and three are procedurally
defaulted overlooks key factual and legal considerations and
ignores counsel’s ineffectiveness as potential ‘“cause” to
excuse default. (Id. at 1286-95.)

II. LEGAL STANDARD

The Antiterrorism and Effective Death Penalty Act
(“AEDPA”) provides:
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An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court
shall not be granted with respect to any claim that was
adjudicated on the merits in State court proceedings unless
the adjudication of the claim—

1. resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law,
as determined by the Supreme Court of the United States; or

2. resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented
in the State court proceeding. 28 U.S.C. § 2254(d)(1)-(2).

The AEDPA “erects a formidable barrier to federal habeas
relief for prisoners whose claims have been adjudicated in
state court.” Burt v. Titlow, 571 U.S. 12, 19, 134 S.Ct. 10,
187 L.E.2d 348 (2013). “The Supreme Court has regularly
‘reminded’ courts that this text adopts a ‘difficult to meet’
test.” Fields v. Jordan, 86 F.4th 218, 231 (6th Cir. 2023)
(quoting White v. Woodall, 572 U.S. 415, 419, 134 S.Ct.
1697, 188 L.Ed.2d 698 (2014)). The “AEDPA thus imposes a
highly deferential standard for evaluating state-court rulings
and demands that state- court decisions be given the benefit
of the doubt.” Renico v. Lett, 559 U.S. 766, 773, 130 S.Ct.
1855, 176 L.Ed.2d 678 (2010) (internal quotations and
citations omitted). AEDPA’s deferential review standard was
intentional. Harrington v. Richter, 562 U.S. 86, 103, 131
S.Ct. 770, 178 L.Ed.2d 624 (2011).

“A judge of the court shall make a de novo determination of
those portions of the report or specified proposed findings or
recommendations to which the objection is made.” 28 U.S.C.
§ 636(b)(1)(C); Powell v. United States, 37 F.3d 1499
(Table), 1994 WL 532926, 1994 U.S. App. LEXIS 27813, at
*3 (6th Cir. Sept. 30, 1994) (“Any report and
recommendation by a magistrate judge that is dispositive of a
claim or defense of a party shall be subject to de novo review
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by the district court in light of specific objections filed by any
party.”); see also Fed. R. Civ. P. 72(b)(3).

The question on de novo review “is not whether a federal
court believes the state court’s determination was incorrect
but whether that determination was unreasonable—a
substantially higher threshold.” Schriro v. Landrigan, 550
U.S. 465, 473, 127 S.Ct. 1933, 167 L.Ed.2d 836 (2007). To
receive habeas relief in federal court, the petitioner “must
show the state court’s ruling on the claim presented in federal
court was so lacking in justification that there was an error
well understood and comprehended in existing law beyond
any possibility for fairminded disagreement.” Harrington,
562 U.S. at 103-04. “[H]abeas corpus is a ‘guard against
extreme malfunctions in the state criminal justice systems,’
not a substitute for ordinary error correction through appeal.”
Id. at 102-03 (quoting Jackson v. Va., 443 U.S. 307, 332 n.5,
99 S.Ct. 2781, 61 L.Ed.2d 560 (1979)).

An objection that “does nothing more than state a
disagreement with a magistrate’s suggested resolution, or
simply summarizes what has been presented before” is not
considered a proper objection for the district court’s de novo
review. Woodson v. Ohio, No. 19-cv-0339, 2022 WL
842240, 2022 U.S. Dist. LEXIS 51388, at *3 (N.D. Ohio
Mar. 22, 2022) (quoting Aldrich v. Bock, 327 F.Supp.2d 743,
747 (E.D. Mich. 2004)); see also L. Civ. R. 72.3(b) (stating
that any objecting party shall file “written objections which
shall specifically identify the portions of the proposed
findings, recommendations, or report to which objection is
made and the basis for such objections”).

ITI. ANALYSIS
A. First and Third Objections

Petitioner does not dispute his claims are procedurally
defaulted. Instead, he claims exceptions apply. (Doc. 23 at
1286-87, 1294-95.)
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A petitioner may overcome the procedural default bar if “the
prisoner can demonstrate cause for the default and actual
prejudice as a result of the alleged violation of federal law, or
demonstrate that failure to consider the claims will result in a
fundamental miscarriage of justice.” Coleman v. Thompson,
501 U.S. 722, 750, 111 S.Ct. 2546, 115 L.Ed.2d 640 (1991);
see also Lundgren v. Mitchell, 440 F.3d 754, 763 (6th Cir.
2006) (“A petitioner may avoid this procedural default only
by showing that there was cause for the default and prejudice
resulting from the default, or that a miscarriage of justice will
result from enforcing the procedural default in the
petitioner’s case”). The two exceptions are addressed below.

1. Miscarriage of Justice

A party may overcome a procedural default if a constitutional
violation resulted in a fundamental miscarriage of justice
resulting in a conviction of a person who is actually innocent.
Murray v. Carrier, 477 U.S. 478, 496, 106 S.Ct. 2639, 91
L.Ed.2d 397 (1986) (“[W]here a constitutional violation has
probably resulted in the conviction of one who is actually
innocent, a federal habeas court may grant the writ even in
the absence of a showing of cause for the procedural
default.”). The “actual innocence” exception “requires a
petitioner to show that ‘it is more likely than not that no
reasonable juror would have convicted him in the light of the
new evidence.”” Hubbard v. Rewerts, 98 F.4th 736, 742 (6th
Cir. 2024) (quoting McQuiggin, 569 U.S. at 399). Among
other principles of the actual innocence exception, a
petitioner must present “new reliable evidence.” Id. at 743
(quoting Schlup v. Delo, 513 U.S. 298, 324, 115 S.Ct. 851,
130 L.Ed.2d 808 (1995)). And “‘actual innocence’ means
factual innocence, not mere legal insufficiency.” 1d. (quoting
Bousley v. United States, 523 U.S. 614, 623, 118 S.Ct. 1604,
140 L.Ed.2d 828 (1998)). “This means that a petitioner may
not pass through the equitable gateway by simply
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undermining the state’s case. Rather, he must demonstrate
that he factually did not commit the crime.” Id.

Petitioner addressed the actual innocence exception in a
single paragraph in his traverse, explaining “[i]f new
evidence supports” his innocence, the exception applies.
(Doc. 21 at 1239.) He argues, in Ohio, where an “accused
raises self-defense or defense of another, the government’s
inability to negate that justification renders the alleged
offense unproven” which “reflects actual innocence.” (Doc.
23 at 1289.) To Petitioner, the R&R does not reflect this
“distinctive burden” under Ohio law as applied to the facts of
this case. (Id. at 1290.) Further, Petitioner argues additional
discovery may reveal new evidence that supports his self-
defense claim. (Id.) And Petitioner also raised arguments
regarding the nature of Ohio’s self-defense law. (Id.)

Petitioner has not developed an argument regarding a
fundamental miscarriage of justice, nor did Petitioner cite any
“new reliable evidence.” Therefore, Petitioner did not show
the actual innocence exception applies in his case.
Petitioner’s expanded and additional arguments raised in his
objection cannot now be considered. See Murr v. United
States, 200 F.3d 895, 902 n.1 (6th Cir. 2000). Based on the
submissions before the Magistrate Judge, the R&R correctly
concluded Petitioner did not sufficiently develop an argument
regarding the actual innocence exception.

Even if these new arguments could be considered, they fail.
As in his Original Petition and Traverse, Petitioner does not
develop an argument identifying new evidence supporting a
claim of actual innocence. Instead, he discusses the law of
self-defense. But his “arguments concerning the law of self
defense do not establish a claim of actual innocence.” Dane
v. Sheets, No. 08-cv-295, 2009 WL 1163122, 2009 U.S. Dist.
LEXIS 37207, *11 (S.D. Ohio Apr. 29, 2009); see also Craig
v. White, 227 F. App’x 480, 481-82 (6th Cir. 2007) (refusing
to apply actual innocence exception because petitioner “does

22a



not claim that any new evidence undermines our confidence
in his sentence, but rather argues actual innocence based only
on his new reading of [state] law”’). These arguments relate to
legal innocence, not factual innocence. And, in any event,
Petitioner still does not identify any “new reliable evidence.”
Petitioner posits additional discovery may reveal such
evidence. (Doc. 23 at 1290.) But to avoid procedural default,
he must present evidence. Schlup, 513 U.S. at 324 (a claim of
actual innocence “requires petitioner to support his
allegations of constitutional error with new reliable evidence
—whether it be exculpatory scientific evidence, trustworthy
eyewitness accounts, or critical physical evidence— that was
not presented at trial”).

2. Cause-and-Prejudice

“When a petitioner procedurally defaults a claim, he may
nevertheless obtain review of the claim if he demonstrates
‘cause for the default and actual prejudice.”” Theriot v.
Vashaw, 982 F.3d 999, 1004 (6th Cir. 2020) (quoting
Williams v. Bagley, 380 F.3d 932, 966 (6th Cir. 2004)).
“[Tlhe existence of cause for a procedural default must
ordinarily turn on whether the prisoner can show that some
objective factor external to the defense impeded counsel’s
efforts to comply with the State’s procedural rule.” Murray v.
Carrier, 477 U.S. 478, 488, 106 S.Ct. 2639, 91 L.Ed.2d 397
(1986).

Petitioner addressed the cause-and-prejudice exception in a
single sentence in his Traverse. (Doc. 21 at 1239.) Petitioner
argued the State “neglects the possibility that the alleged
ineffective assistance of counsel could itself constitute
‘cause.”” (Id.) As with his first objection, Petitioner now
raises a host of new and expanded arguments. Petitioner
agrees his claims are forfeited if they are not brought on
direct appeal. However, Petitioner argues his trial counsel’s
shortcomings prevented his timely and proper presentation of
his appeal in state court. (Doc. 23 at 1295.) That is, Petitioner
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argues his direct appellate counsel did not have a full record
because of trial counsel’s ineffectiveness, and therefore, he
has demonstrated “cause” to set aside the procedural default.
(Id. at 1295-96.) These arguments, once again, cannot
properly be considered for the first time in an objection to a
report and recommendation. Petitioner did not sufficiently
develop any cause-and-prejudice exception argument.

Even considering Petitioner’s new arguments, they are
unpersuasive. Ineffective assistance of counsel can be
sufficient to establish the cause-and-prejudice exception to
procedural default, but “if [Petitioner’s] underlying
ineffective assistance of trial counsel arguments lack merit,
he cannot show cause and prejudice via ineffective assistance
of appellate counsel.” Martin v. Mitchell, 280 F.3d 594, 606
(6th Cir. 2002). This is what Petitioner attempts to argue here
—his trial counsel was ineffective, which then rendered his
appellate counsel ineffective. However, the state trial and
appellate court in Petitioner’s post-conviction motion both
found no evidence Petitioner’s trial counsel was ineffective.
(Doc. 6-1 at 300, 345-46.) And on the record before the
Court, no ineffective assistance of counsel claim is properly
presented by Petitioner. To succeed on an ineffectiveness of
trial counsel claim, Petitioner must show deficient
performance which prejudiced his defense. Strickland v.
Washington, 466 U.S. 668, 686, 104 S.Ct. 2052, 80 L.Ed.2d
674 (1984). While Petitioner cites to numerous alleged
deficiencies of trial counsel, he has not explained how any of
those deficiencies prejudiced his defense or would have
changed the result of his trial.

B. Second Objection

Federal habeas actions are subject to a one-year statute of
limitations period. A petitioner may not amend claims after
that limitations period unless the amendment relates back to
the original petition. Howard v. United States, 533 F.3d 472,
475-76 (6th Cir. 2008). An amendment relates back when
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“the amendment asserts a claim or defense that arose out of
the conduct, transaction, or occurrence set out—or attempted
to be set out—in the original pleading.” Fed. R. Civ. P. 15(¢c)
(1)(B). In the habeas context, an amendment relates back
“[s]o long as the original and amended petition state claims
that are tied to a common core of operative facts.” Mayle v.
Felix, 545 U.S. 644, 664, 125 S.Ct. 2562, 162 L.Ed.2d 582
(2005). A claim does not relate back if it “asserts a new
ground for relief supported by facts that differ in both time
and type from those the original pleading set forth.” Id. at
650. It is insufficient for a claim to “relate to the same trial,
conviction, or sentence as a timely filed claim.” Id. at 662.

In his Original Petition, Petitioner claimed trial counsel was
ineffective for not conducting a meaningful pretrial
investigation that would have revealed the victims’ criminal
histories or the identity of a female witness who would have
testified Petitioner was trying to defuse the situation before it
escalated. (Doc. 1-1 at 18-19.) The Amended Petition
dropped the claim. The Amended Petition instead argued trial
counsel was ineffective for not requesting a self-defense
instruction. (Doc. 17-1 at 1113.) The amendment came after
the expiration of the statute of limitations. (Doc. 22 at 1267-
68.) Therefore, Petitioner’s amended claim could only
continue if it related back to the Original Petition. The R&R
recommended finding it did not because it was “different in
both time and type to the original ineffectiveness claim.” (Id.
at 1269.)

In his objection, Petitioner argues his Amended Petition
added details to the Original Petition and both claims are
linked “directly to the same core of alleged ineffectiveness—
trial counsel overall failure to investigate and present crucial
exculpatory material.” (Doc. 23 at 1291.) To Petitioner, the
self-defense instruction claim in the Amended Petition stems
from uninvestigated facts, including the criminal history of
witnesses and unexplored witness testimony. (Id. at 1292-
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93.) Thus, the self-defense claim is a “logical extension” of
the Original Petition, he urges. (Id. at 1293.) For Petitioner,
the R&R too strictly relied on Mayle v. Flex, 545 U.S. 644,
125 S.Ct. 2562, 162 L.Ed.2d 582 (2005) and Watkins v.
Stephenson, 57 F.4th 576 (6th Cir. 2023), in concluding the
claim did not relate back. (Id. at 1294.)

Petitioner’s Original Petition claimed ineffective assistance
of counsel for failing to conduct a meaningful pretrial
investigation. His Amended Petition argues his trial counsel
committed a procedural error at trial by failing to request a
self-defense instruction. That is, his Original Petition related
to trial counsel’s factual investigation of the matter, while the
Amended Petition relates to conduct at trial. In Watkins, the
Sixth Circuit found similar types of claims did not relate to
one another. There, petitioner initially alleged ineffective
assistance due to failure to investigate and raise a defense at
trial. 57 F.4th at 581. In an amended petition, petitioner
raised ineffective assistance of counsel relating to the failure
to request self-defense instructions, failing to object to an
allegedly biased juror, and for failing to communicate with
defendant before trial. Id. The Sixth Circuit held the amended
claims did not relate back to the original because the new
claims did not add “more detail” to the new allegations, but
instead, involved completely different procedural, rather than
factual, issues at trial. Id. at 581-82. Here, as in Watkins,
while Petitioner believes the investigation into the criminal
histories of witnesses and the potential testimony of a new
witness may tend to support a claim of self-defense, the
investigation into these matters and the request for a jury
instruction are separate transactions and occurrences. Like
Watkins, Petitioner’s original claim related to a factual issue,
while his amended claim related to a procedural trial issue.
The Amended Petition does not simply differ “only in
specificity,” but instead differs “in kind.” Id. at 581.
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Accordingly, Petitioner’s amended ground one did not relate
back to his Original Petition. To the extent the Amended
Petition asserts ineffective assistance of trial counsel for
failing to request a self-defense instruction, the claim is time-
barred.

C. Request for Discovery, Evidentiary Hearing, and
Certificate of Appealability

Petitioner requested discovery and an evidentiary hearing.
(Doc. 23 at 1298.) He also requested a certificate of
appealability. (Id. at 1299.) Petitioner originally made these
requests in his Petition and Traverse, but the R&R
recommended finding he was not entitled to discovery or an
evidentiary hearing. (Doc. 22 at 1273-79.) It similarly
recommended Petitioner was not entitled to a certificate of
appealability. (Id. at 1280.)

1. Discovery

“A habeas petitioner . . . is not entitled to discovery as a
matter of ordinary course.” Bracy v. Gramley, 520 U.S. 899,
904, 117 S.Ct. 1793, 138 L.Ed.2d 97 (1997); Johnson v.
Mitchell, 585 F.3d 923, 934 (6th Cir. 2009) (“Habeas
petitioners have no right to automatic discovery”) (citation
omitted). “A district court may, however, permit discovery in
a habeas proceeding if the °‘petitioner presents specific
allegations showing reason to believe that the facts, if fully
developed, may lead the district court to believe that federal
habeas relief is appropriate.”” Johnson, 585 F.3d at 934
(quoting Lott v. Coyle, 261 F.3d 594, 602 (6th Cir. 2001));
see also Habeas Rule 6(a) (“[a] judge may, for good cause,
authorize a party to conduct discovery under the Federal
Rules of Civil Procedure and may limit the extent of
discovery.”).

Petitioner primarily seeks to obtain restaurant employee
interviews he did not have before, more comprehensive video
footage, and expert discovery on the footage. (Doc. 23 at
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1298.) Petitioner presents no specific allegations to direct the
Court as to how this evidence would develop facts supporting
federal habeas relief. This is his burden. The “bald assertions
and conclusory allegations” as submitted are insufficient.
Stanford v. Parker, 266 F.3d 442, 459- 60 (6th Cir. 2001)
(quotation and citation omitted).

2. Evidentiary Hearing

“[Ulnder AEDPA, evidentiary hearings are not mandatory.”
Johnson, 585 F.3d at 934 (quoting Vroman v. Brigano, 346
F.3d 598, 606 (6th Cir. 2003)). Such hearings are only
available in limited circumstances. Pursuant to § 2254(¢e)(2),
“[i]f the applicant has failed to develop the factual basis of a
claim in State court proceedings, the court shall not hold an
evidentiary hearing on the claim unless”:

(A) the claim relies on—

1. a new rule of constitutional law, made retroactive to cases
on collateral

review by the Supreme Court, that was previously
unavailable; or

ii. a factual predicate that could not have been previously
discovered

through the exercise of due diligence; and

(B) the facts underlying the claim would be sufficient to
establish by clear and convincing evidence that but for the
constitutional error, no reasonable factfinder would have
found the applicant guilty of the underlying offense.

After review of the state court record, the R&R concluded
Petitioner failed to develop a factual basis for his claims in
the state court proceedings. (Doc. 22 at 1276.) On that point,
the R&R summarized the state court proceedings which
demonstrated a lack of diligence in pursuing the discovery
Petitioner now seeks. (Id.) For instance, Petitioner relied only
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on his own self- serving affidavit in support of his attempt to
prove ineffective assistance of trial counsel due to alleged
failures to investigate the case. (Id. at 1277.) Accordingly, the
R&R concluded his claims do not depend on a factual
predicate that could not have been previously discovered
through the exercise of due diligence. (Id. at 1279.) The R&R
also concluded Petitioner has not shown his claims rely on a
new rule of constitutional law. (Id.)

In his objection to the R&R, Petitioner merely restates
similar arguments but does not address how he was not at
fault for failing to develop evidence in state court. For that
reason, as the R&R recommended, his request for an
evidentiary hearing is denied. See Hutchison v. Bell, 303
F.3d 720, 749-50 (6th Cir. 2002) (finding petitioner failed to
diligently develop factual basis for ineffective assistance
claim in state court when he was on notice of alleged facts at
the time of trial but failed to pursue them).

3. Certificate of Appealability

Petitioner requests a certificate of appealability (“COA”).
(Doc. 23 at 1299.) “[W]hen the district court denies a habeas
petition on procedural grounds without reaching the
prisoner’s underlying constitutional claim, a COA should
issue (and an appeal of the district court’s order may be
taken) if the prisoner shows, at least, that jurists of reason
would find it debatable whether the petition states a valid
claim of the denial of a constitutional right, and that jurists of
reason would find it debatable whether the district court was
correct in its procedural ruling.” Slack v. McDaniel, 529 U.S.
473, 478, 120 S.Ct. 1595, 146 L.Ed.2d 542 (2000). For all the
reasons discussed above, Petitioner has not made a showing
his Amended Petition states a valid claim of the denial of
constitutional right nor has he shown it is debatable whether
he procedurally defaulted on his claims. The Court denies
Petitioner’s request for a COA.
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IV. CONCLUSION

For the reasons stated herein, Petitioner Deny L. King’s
objections are OVERRULED, and the R&R is ACCEPTED
and ADOPTED. The Amended Petition for Writ of Habeas
Corpus (Doc. 17) is DENIED and DISMISSED. The Court
certifies that an appeal from this decision could not be take in
good faith, and there is no basis on which to issue a
certificate of appealability. 28 U.S.C. §§ 1915(a)(3), 2253(c);
Fed. R. App. P. 22(b).

IT IS SO ORDERED. Date: November 24, 2025

BRIDGET MEEHAN BRENNAN
UNITED STATES DISTRICT JUDGE
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APPENDIX D

JUDGMENT OF THE UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF OHIO

(NOVEMBER 24, 2025)

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

DENY L. KING, Petitioner,
V.
WARDEN TOM WATSON, Respondent.

Case No. 5:23-cv-00312
JUDGMENT ENTRY

For the reasons stated in the contemporaneously filed
Memorandum Opinion and Order, Petitioner Deny L. King’s
objections to the Report and Recommendation (Doc. 23) are
OVERRULED, and the Report and Recommendation is
ACCEPTED and ADOPTED. The Amended Petition for
Writ of Habeas Corpus (Doc. 17) is DENIED and
DISMISSED. The Court certifies that an appeal from this
decision could not be taken in good faith, and there is no
basis on which to issue a certificate of appealability. 28
U.S.C. §§ 1915(a)(3), 2253(c); Fed. R. App. P. 22(b).

IT IS SO ORDERED.
Date: November 24, 2025

s/ Bridget Meehan Brennan
UNITED STATES DISTRICT JUDGE
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EXHIBIT E

King v. Watson

United States District Court for the Southern District of Ohio,
Eastern Division

Case No. 5:23-CV-00312-BMB

January 30, 2025

REPORT AND RECOMMENDATION
REPORT AND RECOMMENDATION

Introduction

Representing himself, Petitioner Deny L. King, a prisoner in
state custody, seeks a writ of habeas corpus under 28 U.S.C.
§ 2254. (ECF #1). The District Court has jurisdiction under §
2254(a) and this matter has been referred to me under Local
Civil Rule 72.2 to prepare a Report and Recommendation.
(Non-document entry of Apr. 19, 2023).

On June 30, 2023, then-Respondent Warden David Bobby, as
Warden of the Northeast Ohio Correctional Institution
(hereinafter, the State), moved to dismiss the petition and
filed the state-court record and trial transcripts. (ECF #6, #6-
1, #6-2, #6-3, #6-4, #6-5, and #6-6). In response, Mr. King
moved to stay the proceedings and amend the petition. (ECF
#7). On December 10, 2023, counsel appeared on Mr. King's
behalf. (ECF #9) and opposed the motion to dismiss
(captioned as a Traverse to Return of Writ). (ECF #13).
Ultimately, I denied the State's motion to dismiss, denied Mr.
King's motion [*2] to stay, granted his motion to amend, and
set a new briefing schedule. (ECF # 15). After Mr. King filed
his proposed amended petition on March 21, 2024 (ECF #
17), the State supplemented the state court record with
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additional exhibits (ECF #18) and filed the Return of Writ
(ECF #19). On July 10, 2024, Mr. King filed his Traverse to
Return of Writ (ECF #21), making this matter decisional.

For the reasons below, I recommend the District Court
DISMISS the petition because portions are untimely and all
grounds for relief are procedurally defaulted. I DENY his
requests for a period of discovery and to conduct an
evidentiary hearing. Finally, I recommend the district court
DENY a certificate of appealability.

I. Procedural History
A. State court factual findings

The factual findings of the Ohio Court of Appeals, Fifth
District, made on direct appeal are presumed correct unless
Mr. King rebuts that presumption by clear and convincing
evidence. 28 U.S.C. § 2254(e)(1). In its opinion affirming the
denial of Mr. King's post-trial motions, the Fifth District
found as follows:

{92} On September 17, 2019, the Stark County Grand Jury
indicted Appellant with one count of Aggravated Murder in
violation of R.C. 2903.01(A) with specifications [*3] for
Repeat Violent Offender (R.C. 2941.149) and Firearm (R.C.
2941.145), Felonious Assault in violation of R.C. 2903.11
with specifications for Repeat Violent Offender (R.C.
2941.149) and Firearm (R.C. 2941.145), and Having
Weapons While Under Disability in violation of R.C.
2923.13.

{93} On September 20, 2019, Appellant entered a plea of
not guilty to all counts of the indictment.

{§4} On January 27, 2020, Appellant filed Notice of
Defense on his intent to present a claim of Defense of Others.
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{95} On February 10, 2020, the matter proceeded to a jury
trial.

{96} At trial, the State called Deputy Jack Carruthers to
testify. On direct examination, Deputy Carruthers testified
that on June 27, 2019, he was dispatched to Brick City
Lounge.

{97} Upon arriving at Brick City Lounge, Deputy
Carruthers testified there were multiple people outside and he
saw a black male, later identified as Jason Calhoun, laying in
the doorway. Deputy Carruthers immediately began
administering aid. While administering aid, Deputy
Carruthers found a revolver on Calhoun.

{98} Next, the State called Deputy Derek Little to testify.
Deputy Little testified upon arriving at the Brick City
Lounge, he continued into the establishment toward where
the second victim was located. Deputy Little testified [*4]
that he found the second victim, later identified as Henderson
Garner, laying on the floor with gunshot wounds to his leg
and shoulder.

{99} The State then called Henderson Garner to the stand.
Garner testified that on the date of June 27, 2019, he arrived
at Brick City Lounge after a pool tournament. He was friends
with Jason Calhoun. He testified that while he was playing
pool that night strangers entered the establishment. A fight
then broke out, but security broke up the fight and moved
everyone out. Henderson soon joined Calhoun outside to see
what was going on. As they were attempting to latch the
door, Henderson saw a man with a gun on the corner.
Henderson asked Calhoun if it looked like the man had a gun.
Calhoun did not agree. The man with the gun then came up to
Calhoun and Henderson and said he was looking for his
friend. Henderson said they told the man that everyone was
gone, and no one was inside. Henderson said the man asked
again to look for his friend inside and then started shooting.
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He shot Henderson in the leg and chest, and shot Calhoun.
Henderson then testified that they did nothing to provoke the
man with the gun.

{910} Under cross-examination he testified that [*5] a
fight broke out between the strangers and other patrons, and
security broke up the fight and took everyone outside. At that
point, Henderson said he did not see any of the strangers still
in the bar. He testified that the man with the gun asked about
his friend politely, but never asked to go inside. He then
testified he was standing next to Calhoun when the man
started shooting.

{11} Next, the State called Edward Daniels to the stand.
Daniels testified he was employed by Brick City Lounge as a
DJ on June 27, 2019. He testified that neither he nor Calhoun
participated in the fight that night, and that they had tried to
break it up. Daniels was outside with Calhoun when a man
came up to Calhoun attempting to get into the bar to find his
friend. After being told his friend was not inside the bar and
that the bar was closed, the man shot Calhoun. Daniels then
called 911. Daniels said it was readily apparent Calhoun was
injured, as there was blood on the ground and he was
struggling to breathe.

{912} The State then called Milan Carr to the stand. Carr
testified that he and another person went to Brick City
Lounge on June 27, 2019, with Appellant and Eric Artis, who
went by the name, "Cleve". [*6] He said they arrived around
eight p.m. and ordered drinks. At some point a fight broke
out and he was hit in the head with a bottle and left the bar on
foot and ran through a field home.

{13} The State also called Detective Ross to testify.
Detective Ross testified that he responded to Brick City
Lounge just after the incident. He obtained video surveillance
footage of the shooting. On the video, Detective Ross
identified Appellant as the shooter. Detective Ross continued

35a



that his investigation showed Appellant had left Ohio for
California. He testified the West Coast Marshall team
arrested Appellant and transported him back to Ohio.

{914} During Detective Ross's testimony, the State then
played a video showing the fight inside the bar. The video
showed Appellant being hit by a pool stick, and Appellant
hitting back. The video then showed Carr leaving Brick City
Lounge first, followed by Appellant and Eric Artis. Detective
Ross also testified that the video surveillance showed
Appellant leaving with the murder weapon in his hand.

{15} Finally, the State called Dr. Frank Miller to testify.
Dr. Miller testified he examined Calhoun. Dr. Miller testified
Calhoun had suffered two gunshot [*7] wounds, one in his
face and one in his back. The gunshot to his back was fatal.

{16} The State then rested its case.

{917} After the State rested its case, the defense called
Appellant to testify. Appellant testified he has a prior
conviction for attempted robbery in California. That night,
Appellant, Carr, and Artis went to Brick City Lounge. While
at the bar, Appellant said they made their way to the patio
where a fight broke out. Appellant was hit with both a beer
bottle and a pool stick. Appellant tried to leave the bar and
testified someone was holding the door closed. Eventually,
Appellant and Artis made it outside and headed to their car.
They then heard gun shots. At this point Appellant and Artis
realized Carr was not with them. Appellant tried to call Carr
several times. He heard one patron threaten to "finish
[someone] off." Appellant took the patron to mean they were
going to kill Carr. Appellant then grabbed his gun and headed
back to Brick City Lounge, believing Carr was still inside.

{918} As Appellant approached the establishment, he
encountered Calhoun and Daniels. Appellant asked multiple
times to go into the bar to get Carr and was told he would not
be let back inside. [*8] Appellant said he saw Calhoun lower
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his hand, and that is when Appellant pulled his gun and fired.
After the shooting, Appellant testified he left the scene
without going inside to check to see if Carr was there because
he panicked.

{919} During cross-examination, Appellant testified that
the robbery conviction in California had a firearm
enhancement. Appellant confirmed he is not allowed to
possess a firearm, but does anyway.

{920} After Appellant testified, the defense rested its case.

{921} On February 12, 2020, the jury returned a verdict of
guilty on all counts of the indictment.

{922} On February 18, 2020, the trial court sentenced
Appellant to life in prison without the possibility of parole
for the Aggravated Murder charge, a concurrent six to nine
year prison term for the Felonious Assault charge, a
concurrent thirty-six month prison term for the Having
Weapons Under Disability charge, a mandatory three year
prison term on each of the firearm specifications, and the trial
court did not sentence Appellant for his conviction on the
repeat violent offender specification.

(ECF #6-1 at PagelD 180-84; see also State v. King, No.
2020 CA 00064, 2021 WL 1894070, at *1-3 (Ohio Ct. App.
May 11, 2021), appeal not allowed, 179 N.E.3d 1287 (Ohio
2022) (table)).

B. Trial court proceedings

On September 17, [*9] 2019, a Stark County Grand Jury
indicted Mr. King on three counts, as described above. (See
ECF #6-1 at PagelD 83-84). The indictment also included
Repeat Violent Offender and firearm specifications. (Id.). At
arraignment, Mr. King pled not guilty to all charges and
specifications and was appointed counsel. (Id. at PageID 86).
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Before trial, the State moved to amend the indictment to
include an alternative basis for criminal liability. (Id. at
PagelD 87). On February 12, 2020, after trial, the jury found
Mr. King guilty of all counts as charged in the indictment,
with firearm specifications attached to Counts 1 and 2. (Id. at
PagelD 95). On February 19, 2020, the court found Mr. King
guilty of the Repeat Violent Offender specifications in
Counts 1 and 2. (Id.). On March 6, 2020, the court sentenced
Mr. King to life in prison without the possibility of parole for
aggravated murder, six to nine years imprisonment for
felonious assault, and 36 months for having weapons while
under disability. (Id. at PagelD 96). In addition, the court
imposed two mandatory three-year prison terms for the
firearms specifications, to be served consecutively. (Tr. 96-
97). In all, Mr. King was ordered to serve [*10] a term of life
without parole plus six years in prison. (Tr. 97).

C. Direct appeal and application to reopen direct appeal

On March 20, 2020, Mr. King, represented by new counsel,
appealed his conviction to the Fifth District. (ECF #6-1 at
PagelID 101). He raised three assignments of error: (1) the
verdict was against the manifest weight of the evidence; (2)
the verdict was insufficient as a matter of law; and (3) the
trial court's sentencing was in error, depriving him of his
constitutional rights. (Id. at PageID 107). On May 11, 2021,
the Fifth District affirmed the trial court court's judgment.
(Id. at PagelID 178; see also King, 2021 WL 1894070).=

Mr. King did not appeal this judgment to the Supreme Court
of Ohio, thereby abandoning these claims. Rather, on August
6, 2021, Mr. King, representing himself, filed an application
to reopen his appeal under Rule 26(B) of the Ohio Rules of
Appellate Procedure. (ECF #6-1 at PagelD 193). In his first
assignment of error, Mr. King asserted his appellate counsel
was ineffective for not presenting claims of ineffective
assistance of trial counsel on direct appeal. (Id. at PagelD

38a



194). Specifically, Mr. King argued his appellate counsel
should have raised the following trial-counsel errors:

« trial counsel failed to conduct [*11] a meaningful
pretrial investigation of witness Henderson Garner's criminal
record and therefore failed to impeach him using those
records;

« trial counsel failed to move for a mistrial or request a
curative instruction after one of the victim's family members
screamed profanities at Mr. King in the courtroom and
accused him of killing the victim;

« trial counsel did not obtain an expert to determine who
shot and killed the victim;

» trial counsel failed to formally object to the court's
unwillingness to provide a self-defense instruction;=

« trial counsel failed to object to the State's use of video
footage that he claims does not reflect the entire scene; and

« trial counsel failed to object to the State's opening
statement, where the prosecutor declared Mr. King fled to
California after the shooting.

(Id. at PageID 195-98). In his second assignment of error,
Mr. King claimed the trial court abused its discretion and
caused prejudicial error when it shifted the burden to him to
prove self-defense, compelling him to take the witness stand.
(Id. at PageID 198). For the third assignment of error, he
claimed prosecutorial misconduct permeated the trial,
beginning with the State's opening claim [*12] that Mr. King
fled to California. (Id. at PageID 198-99). In his fourth
assignment of error, Mr. King claimed the trial court abused
its discretion and caused prejudicial error when it did not
declare a mistrial after the victim's family members made
prejudicial comments. (Id. at PageID 199). The State opposed
reopening. (Id. at PagelD 204-12). On September 29, 2021,
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the Fifth District overruled Mr. King's application to reopen.
(Id. at PageID 217-24).

Mr. King raised the same alleged errors in his appeal to the
Supreme Court of Ohio and the State opposed. (Id. at Page
ID 228-38). On February 1, 2022, the Supreme Court of Ohio
declined jurisdiction. (Id. at PageID 252; see also State v.
King, 165 Ohio St. 3d 1524, 2022- Ohio 258, 179 N.E.3d
1287 (Ohio 2022) (table)).

D. Petition for postconviction relief

Meanwhile, on April 30, 2021, Mr. King, through counsel,
sought postconviction relief in the trial court, raising three
grounds for relief. (ECF #6-1 at PagelID 253). First, he
claimed trial counsel was ineffective for failing to conduct a
meaningful pretrial investigation, which would have revealed
Mr. Garner's and Mr. Calhoun's criminal histories and the
existence of an unnamed female witness who would have
testified Mr. King "was trying to diffuse the situation [*13]
before it escalated to violence." (Id. at PagelD 255-56).
Second, he claimed trial counsel was ineffective for not
hiring an expert to examine the video footage from the Brick
City Lounge. (Id. at PagelD 256-57). Third, he claimed his
case was compromised by the victim's family and friends
dining near jurors during their lunch break at a local diner.
(Id. at PageID 257-58). The State opposed the petition and
Mr. King's request for a hearing on the matter, and Mr. King
replied. (Id. at PageID 267-83, 292-94).

On November 9, 2021, the trial court dismissed the petition,
finding res judicata barred Mr. King's claims of ineffective
assistance of counsel and his claims about at the Brick City
Lounge's video footage. (Id. at PageID 300). Relevant to the
photos depicting jurors and the victim's family and friends
dining in proximity to each other, the trial court noted that,
before taking the verdict, it inquired and confirmed with the
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jury that no one attempted to speak with them or influence
their verdict. (Id. at PageID 300-01).

Mr. King appealed to the Fifth District, raising two
assignments of error: the trial court abused its discretion and
committed prejudicial error by (1) not making [*14] findings
of fact and conclusions of law for each ground set forth in his
petition; and (2) not ordering an evidentiary hearing that
would have proven his claims. (Id. at PageID 308-10).
Additionally, Mr. King challenged the trial court's conclusion
that res judicata bars his claims. (Id. at PageID 310). The
State opposed the petition and Mr. King replied. (Id. at
PagelD 312-26, 328-35). On March 9, 2022, the Fifth District
determined the trial court correctly rejected the claims about
trial counsel's alleged ineffective assistance for failing to
conduct a meaningful pretrial investigation and for failing to
hire an expert to examine the video footage of the incident as
barred by res judicata. (Id. at PageID 338-49; see also State
v. King, No. 2021CA00140, 2022 WL 702574 (Ohio Ct.
App. Mar. 9, 2022)). In addition, the Fifth District concluded
the alleged jury impropriety at the local diner was also barred
by res judicata. (Id.).

On appeal to the Supreme Court of Ohio, Mr. King raised
two propositions of law:

Proposition of Law No. 1: The term "Findings of Fact and
Conclusions of Law" cannot lawfully be substituted with
words a trial Court chooses to use on a whim, and a trial
court that substitutes its own language for statutorily required
language contravenes [*15] R.C. 1.42, abuses its discretion
and commits prejudicial error by not making findings of fact
and conclusions of law as to each ground set forth in a
petition for post-conviction relief according to this Court's
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holding in State v. Mapson, 1 Ohio St.3d 217, 219, 1 Ohio B.
240, 438 N.E.2d 910 and State v. Lester, (1975), 41 Ohio
St.2d 51, 322 N.E.2d 656.

Proposition of Law No. 2: A trial court should hold an
evidentiary hearing when there is solid proof of a tainted jury
and counsel ineffectiveness, and a trial court abuses its
discretion and commits prejudicial error by not ordering an
evidentiary hearing that would have proven, inter alia,
ineffectiveness of counsel, jury impropriety and tampering
with evidence, but not limited to, and said court further
commits prejudicial error in holding that legitimate grounds
stated in petition are barred by res judicata.

(Id. at PageID 354). On June 21, 2022, the Supreme Court of
Ohio declined jurisdiction. (Id. at PageID 388; see also State
v. King, 167 Ohio St. 3d 1408, 2022- Ohio 2047, 188 N.E.3d
1102 (Ohio 2022) (table)).

E. Subsequent motion practice

On September 7, 2022, Mr. King, through counsel, filed a
Motion for Leave to File Delayed Motion for New Trial in
the trial court based on "newly discovered evidence." (ECF
#6-1 at PagelD 389). Two days later, he filed a corrected
version of the motion. (Id. at PageID 399). There, he
presented evidence of [*16] posts on Twitter concerning his
trial before the jury rendered a verdict. (Id.). He claims these
posts were unlawful and violated his constitutional right to a
fair trial. (Id.). The State opposed the motion. (Id. at PageID
410-12). The trial court denied the motion, noting the docket
reflects the court granted media permission to Canton
Repository reporter Ed Balint to record video of the trial and

42a



the tweets were available to anyone with an internet
connection as of February 11, 2020. (Id. at PageID 413-15).
Thus, because the posts were publicly available as of that
date, Mr. King had not presented "newly discovered
evidence" to support his new trial motion. The trial court
denied Mr. King's motion for reconsideration. (Id. at PageID
424).

On October 19, 2022, Mr. King, through counsel, appealed to
the Fifth District, presenting three assignments of error.

First Assignment of Error: The trial court abused its
discretion and committed prejudicial error by violating Sup.
R. 12(C)(2): Conditions for Broadcasting and Photographing
Court Proceedings. (C) Limitations which states: (2) The
judge shall inform victims and witnesses of their right to
object to being filmed, videotaped, recorded, or
photographed. [*17]

Second Assignment of Error: Appellant was denied his
right to effective assistance of counsel as guaranteed by the
Sixth Amendment to the Constitution of the United States
when counsel failed to make him aware that Appellant was
being recorded with a live Twitter feed during Appellant's
role as a witness.

Third Assignment of Error: Trial court's decision violated
the Ohio Supreme Court's holding in State v. Bethel, 167
Ohio St.3d 362, 2022-Ohio-783, 192 N.E.3d 470.

(Id. at PagelID 425, 429). On June 14, 2023, the Fifth District
overruled Mr. King's assignments of error. (Id. at PagelD
459-68; see also State v. King, No. 2022CA00138, 2023 WL
3995682 (Ohio Ct. App. June 14, 2023), appeal not allowed,
216 N.E.3d 700 (Ohio 2023) (table)). On September 12,
2023, the Supreme Court of Ohio declined jurisdiction. State
v. King, 171 Ohio St. 3d 1427, 2023- Ohio 3169, 216 N.E.3d
700 (Ohio 2023) (table).
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II. Federal Habeas Petition

On January 29, 2023, Mr. King placed his pro se habeas
petition in the prison mailing system. (ECF #1 at PagelD 15).
In it, he raised three grounds for relief identical to the claims
he raised in his April 2021 petition for post-conviction relief
in the trial court. (ECF #1 at PagelD 18-21). To support his
ineffective-assistance-of-counsel claims, Mr. King attached
his own affidavit declaring his counsel was ineffective and an
affidavit from a videographer opining the jury should have
reviewed all of the video footage of the bar instead of an
edited version. (ECF #1-2 at [*18] PagelD 23; ECF #1-3 at
PagelD 24). To support his claim that juror impropriety
compromised his case, Mr. King attached still shots from a
video camera showing jurors dining in proximity to the
victim's family and friends and a purported timeline of events
at the diner. (ECF #1-4 at PagelD; ECF #1-5 at PagelD 26;
ECF #1-6 at PagelD 27; ECF #1-7 at PagelD 28; ECF #1-8 at
PagelD 29).

As filed, the amended petition raises three grounds for relief:

Ground One: Counsel was ineffective for not requesting a
self-defense instruction and failing to conduct a meaningful
pretrial investigation of Henderson Garner, an unnamed
female witness, and the victim's criminal history.

Ground Two: Counsel was ineffective for not obtaining
independent expert analysis of crucial video evidence, which
might have revealed vital details about the actual shooter's
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identity and the victim's actions, thereby undermining the
defense's case.

Ground Three: The petitioner's case faced potential
compromise due to the impropriety of the victim's family and
friends dining near jurors at Napoli's Italian Restaurant and
discussing the case, coupled with an outburst from the
victim's brother in court, suggesting a likelihood [*19] of
prejudicial influence on the jury.

(ECF #17-1 at PagelD 1113-21). Mr. King attached the same
supporting materials to the amended petition. (ECF #17-4 at
PageID 1150-56). Along with granting the writ, Mr. King
requests a discovery period and an evidentiary hearing. (Id. at
PagelD 1121-23).

III. Standard of Review

The Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA) governs Mr. King's petition for writ of habeas
corpus. Lindh v. Murphy, 521 U.S. 320, 336, 117 S. Ct.
2059, 138 L. Ed. 2d 481 (1997). AEDPA recognizes that
"[s]tate courts are adequate forums for the vindication of
federal rights" and therefore acts as a "formidable barrier to
federal habeas relief for prisoners whose claims have been
adjudicated in state court." Burt v. Titlow, 571 U.S. 12, 19,
134 S. Ct. 10, 187 L. Ed. 2d 348 (2013). It "dictates a highly
deferential standard for evaluating state-court rulings which
demands that state-court decisions be given the benefit of the
doubt." Bell v. Cone, 543 U.S. 447, 455, 125 S. Ct. 847, 160
L. Ed. 2d 881 (2005) (citation and quotation omitted).
Accordingly, an application for habeas corpus cannot be
granted for a person in custody pursuant to a state conviction
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unless the adjudication "(1) resulted in a decision that was
contrary to, or involved an unreasonable application of,
clearly established Federal law as determined by the Supreme
Court of the United States; or (2) resulted [*20] in a decision
that was based upon an unreasonable determination of the
facts in light of the evidence presented in the State court
proceedings." 28 U.S.C. § 2254(d). But additional analysis is
required before a federal court may review a petitioner's
claims on the merits.

IV. Procedural Barriers to Federal Habeas Review

Before a federal court may review a petitioner's habeas
claims on the merits, the petitioner must overcome several
procedural barriers. These barriers, including the statute of
limitations, exhaustion of state remedies, and procedural
default, limit a petitioner's access to review on the merits of a
constitutional claim. See Daniels v. United States, 532 U.S.
374,381, 121 S. Ct. 1578, 149 L. Ed. 2d 590 (2001).

A. Statute of limitations under 28 U.S.C. § 2244(d)

AEDPA establishes a one-year statute of limitations
applicable to applications for a writ of habeas corpus by a
person in custody pursuant to the judgment of a state court.
28 U.S.C. § 2244(d); see also Duncan v. Walker, 533 U.S.
167,179,121 S. Ct. 2120, 150 L. Ed. 2d 251 (2001) (noting
that the one-year limitations period in § 2244(d)(1) meets the
interest in the finality of state court judgments). AEDPA's
strict filing deadlines promote the finality of convictions and
curb dilatory tactics. Miller-El v. Cockrell, 537 U.S. 322,
337,123 S. Ct. 1029, 154 L. Ed. 2d 931 (2003).
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AEDPA's statute of limitations period runs from the latest of
four dates:

(A) The date on which the judgment became final by the
conclusion of direct [*21] review or the expiration of the
time for seeking such review;

(B) The date on which the impediment to filing an
application created by State action in violation of the
Constitution or laws of the United States is removed, if the
applicant was prevented from filing by such State action;

(C) The date on which the constitutional right asserted was
initially recognized by the Supreme Court, if the right has
been newly recognized by the Supreme Court and made
retroactively applicable to cases on collateral review; or

(D) The date on which the factual predicate of the claim or
claims presented could have been discovered through the
exercise of due diligence.

28 U.S.C. § 2244(d)(1).

A state-court judgment becomes "final" on direct review for
purposes of § 2241(d)(1)(A) when direct review concludes or
the time for pursuing direct review in state court expires.
Gonzalez v. Thaler, 565 U.S. 134, 150, 132 S. Ct. 641, 181
L. Ed. 2d 619 (2012). Under 28 U.S.C. § 2244(d)(2), the
limitations period is tolled while a properly filed application
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for state post-conviction relief or other collateral review with
respect to the pertinent judgment or claim remains pending.

B. Exhaustion of state court remedies

A court may not grant a petition for habeas corpus unless it
appears the petitioner has exhausted available state court
remedies, a state [*22] corrective process is unavailable, or
circumstances exist rendering such state process ineffective
to protect the petitioner's rights. 28 U.S.C. § 2254(b)(1).
Typically, the exhaustion requirement is satisfied when the
petitioner fairly presents all claims to the highest court in the
state in where petitioner was convicted, giving the state a full
and fair opportunity to decide the petitioner's claims.
O'Sullivan v. Boerckel, 526 U.S. 838, 842, 119 S. Ct. 1728,
144 L. Ed. 2d 1 (1999). A claim is fairly presented when both
the factual and legal basis for the claim have been introduced
to the state courts. Fulcher v. Motley, 444 F.3d 791, 798 (6th
Cir. 2000). A failure to exhaust applies only where state
remedies remain "available at the time of the federal
petition." Williams v. Anderson, 460 F.3d 789, 806 (6th Cir.
2006). In contrast, where state court remedies are no longer
available, procedural default (discussed below), rather than
exhaustion, applies. 1d.

C. Procedural default

Rooted in concerns of comity and federalism, the procedural
default doctrine bars consideration of claims that have been
defaulted under state law. Coleman v. Thompson, 501 U.S.
722,729-30, 111 S. Ct. 2546, 115 L. Ed. 2d 640 (1991).
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Absent a petitioner showing either cause and prejudice or that
failure to review the claim would result in a fundamental
miscarriage of justice, a federal court will not consider the
merits of procedurally defaulted claims. Lundgren v.
Mitchell, 440 F.3d 754, 763 (6th Cir. 2006) (citing
Wainwright v. Sykes, 433 U.S. 72, 87, 97 S. Ct. 2497, 53 L.
Ed. 2d 594 (1977)).

There are two avenues by which a [*23] petitioner's may
procedurally default a claim. Williams, 460 F.3d at 806.
First, procedural default occurs if a petitioner "fails to
comply with state procedural rules in presenting his claim to
the appropriate state court." Id. To determine whether a
petitioner's failure to comply with a state procedural rule bars
review of his habeas claims, courts in the Sixth Circuit
perform a four-pronged analysis: (1) whether there is a state
procedural rule applicable to petitioner's claim and whether
petitioner failed to meet that rule; (2) whether the state court
enforced the procedural rule; (3) whether the procedural rule
is an adequate and independent state ground on which the
state can foreclose review of the federal constitutional claim;
and (4) whether the petitioner can demonstrate cause for his
failure to follow the rule and that he was actually prejudiced
by the alleged constitutional error. Maupin v. Smith, 785
F.2d 135, 138 (6th Cir. 1986).

Second, a claim may be procedurally defaulted when the
petitioner fails to raise it in state court and pursue it through
the state's "ordinary appellate review procedures." Williams,
460 F.3d at 806 (citing O'Sullivan, 526 U.S. at 848); see also
Baston v. Bagley, 282 F.Supp.2d 655, 661 (N.D. Ohio 2003)
("Issues not presented at each and every level [of the state
courts] cannot be considered in a federal habeas corpus
petition."). [*24] As addressed above, "[i]f, at the time of the
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federal habeas petition, state law no longer allows the
petitioner to raise the claim, the claim is procedurally
defaulted." Id. Although the exhaustion requirement is
satisfied because there are no longer any state remedies
available to the petitioner, see Coleman, 501 U.S. at 732, the
petitioner's failure to have the federal claims considered in
the state courts constitutes a procedural default of those
claims, barring federal court review. Williams, 460 F.3d at
806.

To overcome a procedural bar, a petitioner must show either
(1) cause for the default and actual prejudice resulting from
the alleged violation of federal law or (ii) failing to consider
the claim will result in a fundamental miscarriage of justice.
Coleman, 501 U.S. at 749. Habeas petitioners cannot rely on
conclusory assertions of cause and prejudice to overcome
procedural default; they must present affirmative evidence or
argument about the precise cause and prejudice produced.
See Tinsley v. Million, 399 F.3d 796, 806 (6th Cir. 2005)
(citing Northland Ins. Co. v. Stewart Title Guar. Co., 327
F.3d 448, 452 (6th Cir. 2003) ("It is a settled appellate rule
that issues adverted to in a perfunctory manner,
unaccompanied by some effort at a developed argumentation,
are deemed waived.") (quotation omitted). A finding of cause
and prejudice does not entitle a petitioner to habeas [*25]
relief; it simply allows a federal court to consider the merits
of a claim that otherwise would have been procedurally
defaulted. See Martinez v. Ryan, 566 U.S. 1, 10, 132 S. Ct.
1309, 182 L. Ed. 2d 272 (2012); see also Coleman, 501 U.S.
at 750.

A showing of cause for the default requires more than the
mere proffer of an excuse. Rather, "the existence of cause for
a procedural default must ordinarily turn on whether the
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prisoner can show that some objective factor external to the
defense impeded counsel's efforts to comply with the State's
procedural rule." Murray v. Carrier, 477 U.S. 478, 488, 106
S. Ct. 2639, 91 L. Ed. 2d 397 (1986); see also Wogenstahl v.
Mitchell, 668 F.3d 307, 321 (6th Cir. 2012). Neither a
petitioner's pro se status nor any claimed ignorance of the law
and procedural filing requirements are enough to establish
cause to overcome procedural default. Bonilla v. Hurley, 370
F.3d 494, 498 (6th Cir. 2004).

To demonstrate prejudice sufficient to overcome procedural
default, a petitioner must show more than errors in the state
trial creating a possibility of prejudice. The petitioner must
show that the alleged errors worked to the petitioner's actual
and substantial disadvantage, infecting the entire trial with
error of constitutional dimensions. Murray, 477 U.S. at 494.
There is no prejudice where the petitioner does not show a
reasonable probability that the result of the proceeding would
have been different. Ambrose v. Booker, 801 F.3d 567, 577-
78 (6th Cir. 2015).

Alternatively, a petitioner may overcome procedural default
[*26] by showing that a fundamental miscarriage of justice
will occur if the claims are not considered. Coleman, 501
U.S. at 750; Murray, 477 U.S. at 495. A fundamental
miscarriage of justice occurs in the "extraordinary case,
where a constitutional violation has probably resulted in the
conviction of one who is actually innocent." Murray, 477
U.S. at 495-96; see also Schlup v. Delo, 513 U.S. 298, 327,
115 S. Ct. 851, 130 L. Ed. 2d 808 (1995). Actual innocence
means "factual innocence, not mere legal insufficiency."
Bousley v. United States, 523 U.S. 614, 623, 118 S. Ct. 1604,
140 L. Ed. 2d 828 (1998). A valid actual innocence claim
must be supported by new reliable evidence, such as
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exculpatory scientific evidence, trustworthy eyewitness
accounts, or critical physical evidence, not presented at trial
and so strong a court cannot have confidence in the outcome
of the petitioner's trial. Schlup, 513 U.S. at 324. In other
words, a "petitioner must show that it is more likely than not
that no reasonable juror would have convicted him in light of
the new evidence." Id. at 327.

If a petitioner surpasses these procedural barriers, he can
have the federal court review the merits of his federal
constitutional claims under § 2254(d).

V. Analysis

The State argues the first ground for relief does not relate
back to Mr. King's original petition and should be dismissed
as untimely. (ECF #19 at PageID 1210). In addition, the State
claims all grounds for relief are procedurally [*27] defaulted
and otherwise meritless. (Id. at PagelD 1213-26).

A. A portion of Ground One of the amended petition does not
relate back to the original petition and so is untimely,
requiring dismissal.

The Federal Rules of Civil Procedure apply in habeas cases
"to the extent they are not inconsistent with any statutory
provisions or [the habeas] rules." Habeas Rule 12. Rule 15 of
the Federal Rules of Civil Procedure allows a habeas
petitioner to amend or supplement a petition once as a matter
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of course no later than 21 days after serving it or, if the
pleading is one to which a responsive pleading is required, 21
days after service of a responsive pleading or 21 days after
service of a motion under Rule 12(b), (e), or (f), whichever is
earlier. Fed. R. Civ. P. 15(a)(1). In all other cases, a party
may amend its pleading only with the opposing party's
written consent or the court's permission. Fed. R. Civ. P.
15(a)(2). Because federal habeas corpus actions are subject to
a one-year statute of limitations under 28 U.S.C. § 2244(d)
(1), a petitioner may not amend claims after that limitations
period expires unless the amendment relates back to the date
of the original pleading under Rule 15(c). See Howard v.
United States, 533 F.3d 472, 475-76 (6th Cir. 2008). Under
Rule 15(c)(1)(B), an amendment to a pleading relates back to
the date of the original pleading when "the amendment
asserts a claim or defense that arose out [*28] of the conduct,
transaction, or occurrence set out—or attempted to be set out
—in the original pleading." The rule allows a petitioner to
invoke the original filing date when considering the
timeliness of an amended petition that would otherwise fall
outside the statute of limitations. See Cowan v. Stovall, 645
F.3d 815, 818 (6th Cir. 2011). In the context of a federal
habeas petition, an amendment may relate back to a timely
petition "[s]o long as the original and amended petitions state
claims that are tied to a common core of operative facts."
Mayle v. Felix, 545 U.S. 644, 664, 125 S. Ct. 2562, 162 L.
Ed. 2d 582 (2005) (cleaned up). But a claim will not relate
back if it "asserts a new ground for relief supported by facts
that differ in both time and type from those the original
pleading set forth." Id. at 650. It is not sufficient that a claim
simply "relate[s] to the same trial, conviction, or sentence as
a timely filed claim." 1d. at 662.

In Mr. King's case, direct review concluded on June 26,
2021, when the time expired for him to pursue direct appeal
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in the Supreme Court of Ohio. See 28 U.S.C. § 2244(d)(1)
(A); see also Ohio S. Ct. Prac. R. 7.01(A)(1) (requiring
appeal to be brought within 45 days after the appeals court's
judgment). On April 30, 2021, Mr. King timely petitioned for
post-conviction relief in the trial court, tolling the running the
one-year period to June 21, [*29] 2022, the date on which
the Supreme Court of Ohio declined jurisdiction. See 28
U.S.C. § 2244(d)(2) (tolling the one-year period while a
properly filed application for state post-conviction relief or
other collateral review with respect to the pertinent judgment
or claim remains pending). The one-year statute of
limitations therefore expired on June 22, 2023. Mr. King
placed his habeas petition in the prison mailroom on January
29, 2023. (ECF #1). Under the prison mailbox rule, a habeas
petition is considered filed when the prisoner provides the
petition to prison officials for filing. Cook v. Stegall, 295
F.3d 517, 521 (6th Cir. 2002). Thus, Mr. King's original
petition was timely filed. His amended petition, filed on
March 21, 2024—montha after the expiration of the
limitations period—is not timely but may nonetheless
overcome the bar to a merits review of untimely petitions if
the amended claims relate back to the original petition.

In Ground One of Mr. King's original petition, he claimed his
trial counsel was ineffective for not conducting a meaningful
pretrial investigation that would have revealed Mr. Garner's
and Mr. Calhoun's criminal histories and the existence of an
unnamed female witness who would have testified Mr. King
was trying to diffuse [*30] the situation before it escalated.
(ECF #1-1 at PagelD 18-19). In the amended petition, Mr.
King adds that trial counsel was ineffective for not requesting
a self-defense instruction. (ECF #17-1 at PageID 1113, 1115-
18). The State argues the added instance of alleged
ineffectiveness at trial does not arise from the same operative
facts asserted in the original claim of ineffectiveness for not
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conducting a pretrial investigation of the victims and
witnesses and thus the failure to request a self-defense
instruction does not relate back to the original petition. (ECF
#19 at PagelD 1210). In reply, Mr. King argues Ground One
in the amended petition relates back to the original petition
because "the detailed factual claims concerning counsel's
failures all derive from the same trial and the same defense
strategy initially challenged" and appears to argue that the
addition of the self-defense-instruction claim simply adds
more detail to the original claims in Ground One. (ECF #21
at PagelD 1236-37) ("The amended claims do not stray from
the original narrative that Mr. King's defense was
compromised by ineffective legal representation; they enrich
the narrative, providing the court with [*31] a
comprehensive understanding of the alleged deficiencies.").

Under relation-back principles, it is not sufficient that the
original and amended petitions both assert ineffective
assistance of counsel claims. See Watkins v. Deangelo-Kipp,
854 F.3d 846 (6th Cir. 2017) (holding that petitioner's
amended ineffective-assistance claim that counsel wrongly
failed to request another competency evaluation did not relate
back to the original ineffective-assistance claim that counsel
failed "to investigate and raise a defense."). But an amended
claim will relate back when it merely adds more detail to the
claim in the original petition. See Cowan, 645 F.3d at 8§19
(holding amended ineffective-assistance claim alleging
counsel failed to interview specific witnesses related back to
an original ineffective-assistance claim alleging that counsel
had "failed to investigate" and find "witnesses [who] would
have supported" the defense).

In Mr. King's case, the additional ineffective assistance claim
based on failing to request a self-defense instruction is
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different in both time and type to the original ineffectiveness
claim for failing to conduct a meaningful pretrial
investigation. See Watkins v. Stephenson, 57 F.4th 576, 581-
82 (6th Cir.) (holding amended claim asserting
ineffectiveness for failing to request self-defense jury [*32]
instruction does not relate back to trial counsel's
ineffectiveness for investigatory failures that could have
supported the defense), cert. denied, 144 S. Ct. 222 (2023).
Thus, the ineffective-assistance claim for trial counsel's
failure to request a self-defense instruction does not relate
back to the ineffective-assistance claims in Ground One of
the original petition. To the extent that Mr. King's argument
implies the claims are connected because a meaningful
pretrial investigation could have uncovered facts that "would
tend to support" his self-defense theory and justify an
appropriate jury instruction on the issue, the argument is
unpersuasive. The two claims depend on separate
transactions and do not share a common core of operative
fact. See Hebner v. McGrath, 543 F.3d 1133, 1138 (9th Cir.
2008) (finding original claim related to evidence admitted at
trial and amended claim directed at jury instructions given by
trial court were "separate in time and type," and thus not
sufficiently related under Mayle).

Because the one-year limitations period under § 2244(d)(1)
expired before Mr. King amended his petition, any new
claims raised in the amended petition are untimely. For these
reasons, Mr. King's ineffective assistance claim related to the
self-defense instruction does [*33] not relate back to the
claims in the original petition. Therefore, I recommend the
District Court DENY as untimely that portion of Ground One
of the amended petition relating to ineffective assistance of
counsel based on failure to request a self-defense instruction.
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B. The remaining portions of Ground One and all of Grounds
Two and Three are subject to procedural default and
therefore must be dismissed.

In his original federal habeas petition, Mr. King claimed (1)
trial counsel was ineffective for failing to conduct a
meaningful pretrial investigation; (2) trial counsel was
ineffective for failing to hire an expert to examine the video
footage from the Brick City Lounge; and (3) he was
prejudiced by the victim's family and friends dining close to
jurors during their lunch break at a local diner. (ECF #1). Mr.
King procedurally defaulted these claims by not raising them
on direct appeal.

As discussed above, courts use a four-pronged analysis to
determine whether a petitioner's failure to comply with a
state procedural rule bars review of a habeas claims: (1)
whether there is a state procedural rule applicable to
petitioner's claim and whether petitioner failed to meet that
rule; (2) whether [*34] the state court enforced the
procedural rule; (3) whether the procedural rule is an
adequate and independent state ground on which the state can
foreclose review of the federal constitutional claim; and (4)
whether the petitioner can show cause for not following the
rule and was actual prejudice from the alleged constitutional
error. Maupin, 785 F.2d at 138. Each prong supports a
finding that Mr. King procedurally defaulted these three
grounds for relief.

For the first prong, Ohio's doctrine of res judicata is a state
procedural rule that prevents a defendant from bringing
claims in a post-conviction action that were raised or could
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have been raised on direct appeal. See State v. Perry, 10 Ohio
St. 2d 175,226 N.E.2d 104, 108 (Ohio 1967). Mr. King did
not present on direct appeal any of the claims he raises in his
federal habeas petition. Instead, he first raised these claims in
his April 2021 petition for postconviction relief. The Fifth
District held that res judicata applied to these claims because
each could have been raised and litigated on direct appeal.
(ECF #6-1 at PagelD 347-49; see also King, 2022 WL
702574, at *5-6). This satisfies the first prong—that there
was a procedural rule and Mr. King violated it—and the
second prong—that the state court enforced the procedural
rule.

For the third [*35] prong, the Sixth Circuit has long held that
Ohio's rule denying review of the merits in postconviction
proceedings when a petitioner could have, but failed, to raise
a claim on direct appeal, is an adequate and independent
state-law ground foreclosing review in subsequent federal
habeas proceedings. Lundgren, 440 F.3d at 765. So this
prong is also satisfied.

For the fourth prong, Mr. King provides no explanation in his
petition or traverse as to why he could not make these
arguments in his direct appeal leading to his claims being
barred by res judicata. In his traverse, Mr. King
acknowledges the State's argument that he has not shown
cause or prejudice to overcome the procedural default but
claims the State "neglects the possibility that the alleged
ineffective assistance of counsel could itself constitute
'cause." (ECF #21 at PagelD 1239). Attorney error that
amounts to ineffective assistance of counsel can constitute
"cause" under the cause-and-prejudice test. Coleman, 501
U.S. at 753-54. But a habeas petitioner cannot simply rely on
conclusory assertions of cause and prejudice; instead, he
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must present affirmative evidence or argument about the
precise cause and resulting prejudice. Lundgren, 440 F.3d at
764 (citations omitted). Mr. King has not attempted [*36] to
meet that burden, and therefore has not shown cause for his
failure to follow the state procedural rule or prejudice
resulting therefrom. With the fourth prong satisfied, all four
the Maupin prongs indicate Mr. King has procedurally
defaulted his three grounds for relief under Ohio's doctrine of
res judicata.

As discussed above, this Court may review Mr. King's
procedurally defaulted claims if he can show that a
constitutional violation has probably resulted in a
fundamental miscarriage of justice the conviction of one who
is actually innocent. Schlup, 513 U.S. at 327. Under the
actual innocence exception, Mr. King must offer new reliable
evidence not presented at trial showing it more likely than
not that no reasonable juror would have convicted him in
light of the new evidence. 1d.

The State argues Mr. King cannot show he is actually
innocent of the crime because at trial he argued his actions
were in self-defense or the defense of others. (ECF #19 at
PageID 1215). In response, Mr. King states:

it is important to recognize that claims of actual innocence
need not necessarily negate a self-defense claim. If new
evidence supports a scenario where [he] would not have been
found guilty beyond a reasonable doubt, [*37] this too could
meet the threshold for a miscarriage of justice exception.
And, indeed, because self-defense is elemental under Ohio
law, failure to the state to negate that element would, indeed,
effect actual innocence.
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(ECF #21 at PagelD 1239). But he does not make any
developed argument that disregarding his claims will yield a
fundamental miscarriage of justice, nor does he direct the
Court's attention to any new evidence supporting a claim of
actual innocence. Therefore, Mr. King's three grounds for
relief remain procedurally defaulted, barring this Court from
reviewing the merits of his constitutional claims.

I thus recommend the District Court DISMISS the remaining
portions of Ground One and all of Grounds Two and Three
because they are procedurally defaulted.

Request for Discovery and an Evidentiary Hearing

Mr. King requests a period of discovery and an evidentiary
hearing. (ECF #17-1 at PageID 1121). He identifies three
reasons justifying discovery and a hearing, including the
complexity and depth of the claims raised, the presence of
new evidence and materials challenging the credibility of
witnesses, and the requested discovery and hearing are "vital
for upholding the integrity [*38] of the judicial process." (Id.
at PagelD 1122-23). As to the requested discovery period, he
states:

The three core issues of material fact that remain for
discovery and review in this context are: (1) The failure of
trial counsel to request a self-defense instruction in line with
Ohio's evolving self-defense doctrine; (2) Counsel's
ineffectiveness in not obtaining expert analysis of crucial
video evidence, which might have revealed vital details about
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the actual shooter's identity and the victim's actions, thereby
undermining the defense's case; and (3) The potential
compromise of the petitioner's case due to the impropriety of
the victim's family and friends dining near jurors at Napoli's
Italian Restaurant and discussing the case, coupled with an
outburst from the victim's brother in court, suggesting a
likelihood of prejudicial influence on the jury.

(Id. at PageID 1099-1100).

As mentioned previously, the Habeas Rules control federal
habeas petitions. See Bracy v. Gramley, 520 U.S. 899, 904,
117 S. Ct. 1793, 138 L. Ed. 2d 97 (1997). Unlike the typical
civil litigant in federal court, a habeas petitioner is not
entitled to discovery as a matter of ordinary course. Id. A
district court has discretion to grant discovery in a habeas
case when the petitioner makes [*39] a fact-specific showing
of good cause. See Habeas Rule 6(a). It is not an abuse of
discretion to deny a petitioner's request for discovery where
the request amounts to a fishing expedition masquerading as
discovery. See Stanford v. Parker, 266 F.3d 442, 460 (6th
Cir. 2001). Good cause exists when specific allegations
before the habeas court show reason to believe that petitioner
may, if facts are fully developed, be able to demonstrate that
he is entitled to relief. See Harris v. Nelson, 394 U.S. 286,
300, 89 S. Ct. 1082, 22 L. Ed. 2d 281 (1969). In addition, the
petitioner must include any proposed interrogatories and
requests for admissions and must specify any requested
documents. See Habeas Rule 6(b).

Here, Mr. King does not indicate the nature of the discovery
material he seeks. Indeed, he simply proposes the need for
discovery in relation to his grounds for relief without
explaining what he seeks to obtain. Mr. King's discovery
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request is more akin to a "fishing expedition masquerading as
discovery." See Stanford, 266 F.3d at 460. Habeas Rule 6
does not sanction fishing expeditions based on a petitioner's
conclusory allegations. Williams v. Bagley, 380 F.3d 932,
974 (6th Cir. 2004) (citation omitted).

As for Mr. King's request for an evidentiary hearing: such
proceedings are permitted only in limited circumstances. As
set forth in § 2254(e)(2), if the applicant has failed to develop
the factual basis of a claim in state court proceedings, [*40]
the court will not hold an evidentiary hearing on a claim
unless the applicant shows the following:

(A) the claim relies on—

1. a new rule of constitutional law, made retroactive to
cases on collateral review by the Supreme Court, that was
previously unavailable; or

il. a factual predicate that could not have been
previously discovered through the exercise of due diligence;
and

(B) the facts underlying the claim would be sufficient to
establish by clear and convincing evidence that but for the
constitutional error, no reasonable factfinder would have
found the applicant guilty of the underlying offense.

See also Habeas Rule 8 (addressing evidentiary hearings).
But even when a petitioner is not disqualified from receiving
an evidentiary hearing under § 2254(e)(2), that alone does
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not entitle him to one. Bowling v. Parker, 344 F.3d 487, 512
(6th Cir. 2003).

In Schriro v. Landrigan, 550 U.S. 465, 474, 127 S. Ct. 1933,
167 L. Ed. 2d 836 (2007), the Supreme Court stated:

In deciding whether to grant an evidentiary hearing, a
federal court must consider whether such a hearing could
enable an applicant to prove the petition's factual allegations,
which, if true, would entitle the applicant to federal habeas
relief. Because the deferential standards prescribed by § 2254
control whether the grant habeas relief, a federal court must
take into account those standards [*41] in deciding whether
an evidentiary hearing is appropriate.

It follows that if the record refutes the petitioner's factual
allegations or otherwise precludes habeas relief, a district
court is not required to hold an evidentiary hearing.

Id. (citations omitted).

I first consider whether Mr. King failed to develop the factual
basis of his claims. In Williams v Taylor, 529 U.S. 420, 120
S. Ct. 1479, 146 L. Ed. 2d 435 (2000), the Supreme Court
explained that "the fault component of 'failed' is to ensure the
prisoner undertakes his own diligent search for evidence,"
and "[d]iligence . . . depends on whether the prisoner made a
reasonable attempt, in light of information available at the
time, to investigate and pursue claims in state court." Id. at
435. "Diligence will require in the usual case that the
prisoner, at a minimum, seek an evidentiary hearing in state
court in the manner prescribed by state law." Id. at 437.
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Mr. King moved for post-conviction relief in the trial court
under Ohio Revised Code § 2953.21. Under Ohio law, a
criminal defendant who files a petition for post-conviction
relief is not automatically entitled to hearing. State v. Cole, 2
Ohio St. 3d 112, 2 Ohio B. 661, 443 N.E.2d 169, 170 (Ohio
1999). Before granting an evidentiary hearing, the petitioner
bears the initial burden to submit evidentiary documents
containing sufficient operative facts to demonstrate his
claims. [*42] State v. Calhoun, 714 N.E.3d 279, 282-83
(Ohio 1999). In his motion, Mr. King raised three issues
identical to the grounds he raises in his federal habeas
petition and requested an evidentiary hearing. (Compare ECF
#6-1 at PagelD 255-59 with ECF #1-1 at PageID 19-22). In
support of those claims, Mr. King attached his own affidavit
stating trial counsel did not conduct a meaningful pretrial
investigation, did not hire an expert witness; and his trial was
unfair. (Id. at PageID 340). He also attached an affidavit of
Bertram McCleskey, a videography specialist who reviewed
the transcripts and believed the jury should have viewed an
unedited video, "since doing so may have confirmed the
defendant's assertion that the victim was shot in the back by
someone else." (Id.). Last, he attached photographs and a
timeline, allegedly of the victim's family dining near the
jurors on February 11, 2020. (Id.). The trial court denied the
petition without holding an evidentiary hearing. (Id. at
PagelID 300-01). On appeal, the Fifth District upheld the trial
court's decision denying his petition and his request for an
evidentiary hearing. (Id. at PageID 349). In addition to
finding all of the claims barred under res judicata, the Fifth
District determined [*43] as follows:
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Ineffective Assistance

{921} Appellant set forth three claims in his petition for
post-conviction relief. In the first and second claims,
appellant alleged trial counsel rendered ineffective assistance
because he failed to conduct a pre-trial investigation and
failed to hire an expert to review the video of the incident.

{922} A properly licensed attorney is presumed
competent. In an ineffective assistance analysis, we must
determine whether counsel's assistance was ineffective;
whether counsel's performance fell below an objective
standard of reasonable representation and was violative of
any of his essential duties to the client. If we find ineffective
assistance of counsel, we must then determine whether or not
the defense was actually prejudiced by counsel's
ineffectiveness such that the reliability of the outcome of the
trial is suspect. This requires a showing there is a reasonable
probability that, but for counsel's unprofessional error, the
outcome of the trial would have been different.

{923} Trial counsel is entitled to a strong presumption that
all decisions fall within the wide range of reasonable
professional assistance. Even debatable trial tactics and
strategies [*44] do not constitute ineffective assistance of
counsel.

{924} Appellant contends the trial court committed error
in denying the petition without an evidentiary hearing as to
his ineffective assistance claims. However, before a
petitioner can be granted a hearing in proceedings for post-
conviction relief upon a claim of ineffective assistance of
trial counsel, petitioner bears the initial burden to submit
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evidentiary quality material containing sufficient operative
facts that demonstrate a substantial violation of any of trial
counsel's essential duties, in addition to prejudice arising
from that ineffectiveness. The failure to present essential
operative facts in supporting evidentiary quality materials
warrants dismissal of the petition for post-conviction relief
without a hearing.

{925} Appellant's evidence as to alleged insufficient pre-
trial investigation by his counsel is his own affidavit. As self-
serving testimony, the trial court could give little or no
weight to his affidavit. A petitioner's self-serving affidavit
generally does not meet his or her required minimum level of
cogency. Appellant's affidavit does not demonstrate a
substantial violation of his trial counsel's essential [*45]
duty, or demonstrate prejudice arising from that
ineffectiveness, particularly since there is no demonstration
that the prior criminal charges of Mr. Garner were admissible
at trial, or that any of the other witnesses would have stated
Mr. Garner removed the firearm possessed by the victim.

{926} As to the alleged ineffective assistance for the
failure to hire an expert to examine the video of the incident,
appellant opines in his affidavit that the State's witness
altered the footage and, if it were left intact, "the footage
would have revealed that someone other than me fired the
fatal shot," as the victim's back was never turned towards
him. As stated above, a petitioner's self-serving affidavit
generally does not meet his or her required minimum level of
cogency. Further, appellant does not explain how a defense
expert would have changed the result of the trial. This is
particularly true because appellant's defense at trial was
defense of others, not that he did not fire the fatal shot. At
trial, appellant identified the person he was allegedly
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defending. In his direct appeal, appellant argued the evidence
demonstrated he shot the victim in defense of another.

{927} Appellant also [*46] relies on the affidavit of
McCleskey in support of his claim. McCleskey averred that
"the jury must be able to view the entire unedited unredacted
version as anything else has the potential of having probative
evidence truncated whether inadvertently or otherwise."
However, there is no indication that McCleskey viewed the
video footage, and any claim that a portion of the video was
missing at trial is speculative. Further, McCleskey opined
only that the alleged unredacted footage, "may have
confirmed [appellant's] assertion that the victim was shot in
the back by someone else." However, appellant never made
the assertion that he did not shoot the victim in the back at
trial, and this assertion was contradicted by the evidence,
including appellant's own testimony that he shot the victim in
defense of himself or others. Thus, there is not a reasonable
probability that, but for the lack of expert or a different
presentation of the video, the outcome of the trial would have
been different.

{928} We thus find appellant failed to support his petition
with evidentiary quality materials supporting his contention
that trial counsel failed to perform any of his essential duties,
or that any prejudice [*47] arose from this alleged
ineffectiveness.

Additionally, appellant did raise the issue of ineffective
assistance of trial counsel in his Appellate Rule 26
application for re-opening with regards to pre-trial
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investigation and the alleged failure of his trial counsel to
impeach several of the State's witnesses due to their criminal
history. We overruled his argument. Specifically, with regard
to Mr. Garner, we stated, "the record does not show
Henderson Garner has any criminal conviction which would
be admissible under Evid.R. 609."

Jury Impropriety

{931} Appellant's final claim is that there was jury
impropriety because he obtained surveillance video showing
the jurors and the victim's family ate at the same restaurant
on February 11, 2020, smiling and/or waving at each other.
We find the trial court did not commit error in overruling this
claim. As detailed by the trial court, the transcript reveals the
trial court instructed the jurors throughout the trial that they
were not to talk about the case among themselves or with
anyone else, and this admonishment was given to the jurors
before they took their lunch break on February 11, 2020.
Additionally, prior to taking the verdict and before allowing
[*48] spectators into the courtroom on February 12, 2020,
the trial court asked the jurors whether or not anyone had
attempted to speak with them or attempted to influence their
verdict. The jurors confirmed that no one had.

{932} Appellant contends the trial court committed error
in denying the petition without an evidentiary hearing as to
this claim. We disagree. A defendant advancing a post-
conviction petition is required to present evidence which
meets a minimum level of cogency to support their claims.
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{933} Appellant attached photographs purportedly taken
from restaurant security cameras and a "timeline" of the
alleged video. However, the notes and photographs were not
authenticated. Appellant did not provide any affidavits from
jurors or restaurant employees authenticating the purported
video, photographs, or timeline. The remaining information
about the alleged juror misconduct came from appellant's
affidavit. As self-serving testimony, the trial court could give
little or no weight to his affidavit. Despite appellant's
assertion that he will rectify the issue at an evidentiary
hearing, it is appellant's burden to present evidence in his
petition which meets a minimum level of cogency [*49] to
support his claims. Appellant fails to support his petition with
evidentiary quality materials with regard to jury impropriety.

{935} The affidavits, documentary evidence, files, and the
records do not demonstrate appellant set forth sufficient
operative facts to establish substantive grounds for relief.
Accordingly, the trial court properly denied appellant's
petition for post-conviction relief without holding an
evidentiary hearing.

(Id. at PagelD 344-49).

Thus, it was Mr. King's lack of diligence in supporting his
petition that resulted in the denial of his request for an
evidentiary hearing to develop the record in state court. Mr.
King's claims do not rely on a new rule of constitutional law
or a factual predicate that could not have been previously
discovered. Additionally, he has not shown that the facts
underlying the claims would be sufficient to establish by
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clear and convincing evidence that but for the constitutional
errors, no reasonable factfinder would have found him guilty
of the offenses. Therefore, he is not entitled to an evidentiary
hearing under § 2254(e)(2).

For these reasons, | DENY Mr. King's requests for a period
of discovery and to conduct an evidentiary hearing.

[*50] CERTIFICATE OF APPEALABILITY

A habeas petitioner may not appeal the denial of an
application for a writ of habeas corpus unless a judge issues a
certificate of appealability (COA) and specifies the issues
that can be raised on appeal. 28 U.S.C. § 2253(¢c). "A [COA]
may issue . . . only if the applicant has made a substantial
showing of the denial of a constitutional right." 28 U.S.C. §
2253(c)(2). When a district court has determined a
petitioner's constitutional claim to lack merit, the petitioner
"must demonstrate that reasonable jurists would find the
district court's assessment of the constitutional claim
debatable or wrong" before receiving a COA. Slack v.
McDaniel, 529 U.S. 473, 484, 120 S. Ct. 1595, 146 L. Ed. 2d
542 (2000). When the district court denies a habeas petition
on procedural grounds without reaching the petitioner's
underlying constitutional claim, as here, a COA should issue
when the prisoner shows, at least, that jurists of reason would
find it debatable whether the petition states a valid claim of
the denial of a constitutional right and that jurists of reason
would find it debatable whether the district court was correct
in its procedural ruling. Id. A showing that the appeal would
succeed on the claim is not required to grant a COA. Miller-
El, 537 U.S. at 337.
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Mr. King has not made a substantial showing that [*51] he
was denied any constitutional right, and jurists of reason
would not find it debatable whether his claims are
procedurally defaulted under Maupin. Therefore, I
recommend the District Court DENY Mr. King a COA.

Conclusion and Recommendation

For these reasons, I recommend the District Court DISMISS
the petition and DENY a certificate of appealability. I also
DENY Mr. King's requests for a period of discovery and to
conduct an evidentiary hearing.

Dated: January 30, 2025

/s/ Darrell A. Clay

DARRELL A. CLAY

UNITED STATES MAGISTRATE JUDGE

Footnotes

1Link to the location of the note in the document

When Mr. King filed his petition, he was incarcerated at
the Northeast Ohio Correctional Institution. (See ECF #1 at
PagelD 1). He later was transferred to North Central
Correctional Complex. (ECF #25). A post-filing transfer does
not moot the petition so long as there is an alternative
respondent with custody inside the Northern District of Ohio.
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See White v. Gilley, No. 6:23-cv-110, 2023 WL 5987206, at
*3 (E.D. Ky. Sept. 13, 2023). I take judicial notice that the
official website of the Ohio Department of Rehabilitation and
Corrections locates that facility in Marion County, Ohio and
lists Tom Watson as its warden. See North Central
Correctional Complex (NCCC), Ohio Dept. of Rehab. &
Corr., http://drc.ohio.gov/about/facilities/north-central-
correctional-complex/north-central-correctional (last
accessed Jan. 27, 2025). Marion County is within this judicial
district, see 28 U.S.C. § 115(a)(2), so I substitute Warden
Watson as the proper respondent under Fed. R. Civ. P. 25 and
Rule 2 of the Rules Governing Section 2254 Cases in the
United States District Courts (Habeas Rules).
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APPENDIX F

STATUTORY AND RULE PROVISIONS
28 U.S.C. § 1254(1)

Cases in the courts of appeals may be reviewed by the
Supreme Court by writ of certiorari granted upon the petition
of any party to any civil or criminal case, before or after
rendition of judgment or decree.

28 U.S.C. § 2253(c)(2)

A certificate of appealability may issue under paragraph (1)
only if the applicant has made a substantial showing of the
denial of a constitutional right.

28 U.S.C. § 636(b)(1)(C)

Within fourteen days after being served with a copy, any
party may serve and file written objections to such proposed
findings and recommendations as provided by rules of court.
A judge of the court shall make a de novo determination of
those portions of the report or specified proposed findings or
recommendations to which objection is made.

Federal Rule of Civil Procedure 15(c)(1)(B)

An amendment to a pleading relates back to the date of the
original pleading when the amendment asserts a claim or
defense that arose out of the conduct, transaction, or
occurrence set out—or attempted to be set out—in the
original pleading.

Federal Rule of Civil Procedure 72(b)(3)

The district judge must determine de novo any part of the
magistrate judge’s disposition that has been properly objected
to. The district judge may accept, reject, or modify the
recommended disposition; receive further evidence; or return
the matter to the magistrate judge with instructions.

73a



