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Respondent-Appellee.

Appellant, proceeding pro se, moves for a certificate of appealability (“COA™); for an emergency
stay/injunction restraining the Appellee, the District Judge and Magistrate Judge in the proceedmgs
below, and others, from enforcing the orders of the District Court denying Appellant’s petition for
a writ of habeas corpus and the state court sentencing order, and to release Appellant from custody;
for in forma pauperis status; for appointment of counsel; to compel disclosure of the electronic
filing records for the Southern District of New York and of certain documents from Westlaw; to
compel production of certain documents; and for immediate release and a decision on his motion
for an emergency stay/injunction. Upon due consideration, it is hereby ORDERED that the
motion for a COA is DENIED and the appeal is DISMISSED because Appellant has not shown
that “jurists of reason would find it debatable whether the district court was correct in its procedural
ruling” as to the untimeliness of Appellant’s 28 U.S.C. § 2254 petition. Slackv. McDaniel, 529
U.S. 473, 478 (2000). It is further ORDERED that the remaining motions are DENIED as moot.

A True Copy

. FOR THE COURT:

Catherine O’Hagan Wolfe, Clerk of Court

MANDATE ISUED ON 03/23/2026




Case: 25-1865, 03/23/2026, DktEntry: 55.1, Page 1 of 1

UNITED STATES COURT OF APPEALS
FOR THE
SECOND CIRCUIT

At a Stated Term of the United States Court of Appeals for the Second Circuit, held at the
Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on the
23" day of March, two thousand twenty-six.

Before: Sarah A. L. Merriam,
Circuit Judge.

Abdool Azeez,
ORDER

Petitioner - Appellant,

Docket No. 25-1865
V.

Lynn J. Lilley,

Respondent - Appellee.

Appellant, pro se, moves for permission to file a late motion for reconsideration en banc.

IT IS HEREBY ORDERED that the motion is DENIED.

For the Court:

Catherine O’Hagan Wolfe,
Clerk of Court
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ABDOOL AZEEZ,

a o 'Peﬁtioner, : - -

No. 22-CV-6028 (KMK)

V.
ORDER & OPINION

SUPERINTENDENT LYNNLILLY,

Respondent.

Appearances:

Abdool Azeez
Napanoch, NY
FPro se Petitioner
Jil K. Oziemblewski, Esq.
“hea Catherine Scanlon, Esqg.
Westchester County District Attorney’s Office
“White Plains, NY
Counsel for Respondent
KENNETH M. KARAS, United States District Judge:

On November 14, 2017, Abdool Azeez (“Petitioner”) was convicted of three counts of
rape in the second degree. (See Trial Tr. (Dkt. No. 31-3) at 971:6-974:1.) On January 9, 2018,
Petitioner was sentenced to three consecutive terms of seven years of imprisonment and ten years
of supervised release. (See Sentencing Tr. (Dki. No. 31-4) at 16:9-17:6.)

On August 8, 2019, Petitioner filed a direct appeal through counsel. (See Dkt. No. 30-9.)

- On April 7, 2021, the New York Appeiiate Division, Second Department affirmed Petitioner’s

conviction and sentence. See People v. Azeez, 146 N.Y.S.3d 284, 287 (N.¥. App. Div. 2021).

~ Petitioner’s requeét to appeal to the New York Court of Appeals was denied. See People v.

Azeez, 174 N.E.3d 355 (Table) (N.Y. 2021).




On June 23, 2022, Petitioner initiated this Action by submitting a letter to the Clerk of
Court. (See Dkt. No. 1.) On September 19, 2022, Chief .Judge Laura Taylor Swain held that
Petitioner’s letter did not constitute a habeas peﬁtion and directed him to submit an amended
petition within 60-days. . (See Dkt. No. 5 at 1.) On September 29, 2022, Petitioner filed a letter -
that did not include an amended petition. (See Dkt. No. 7.) On October 24, 2022, the Court
 dismissed the Action without prejudice. (Sée Dkt. No. 8.) On May 29, 2023, Petitioner
requested that the Court reopen the case. (See Dkt. No. 11.) The Court granted his request. (See
Dkt. No. 12.) |

On July 18, 2023, Petitioner filed a Petition for Writ of Habeas ,Cbrpus (the “Petiﬁon”),
pursuant to 28 U.S.C. § 2254. (See Pet. (Dkt. No. 15).) Construed broadly, Plaintiff asserts that

the trial court lacked jurisdiction, new exculpatory evidence has been discovered, the indictment

was frandulently filed, he was denied his right to a fair and speedy trial, his éonfession was

coerced, he is factually innwcent, he was falsely arrested, the evidence presgnted against him was
fabricated, he is being mﬂawfully. imprisoned, his imprisonment constitutes cruel and unusual
) punishment, and he received ineffective assistance of counsel. (Pet. 4)

“On October 27, 2023, the Court referred this matter to :Magistrate Judge Judith C.
McCarthy. (See Dkt. No. 25.) On August 7, 2024, Judge McCarthy issued a Report and
Recommendation (“R&R”), recommending that the Petitioﬁ be denied. (See R&R (Dkt. No.

71).) No objections were filed.!

! Judge McCarthy provided notice that, pursuant to 28 U.S.C. § 636(b)(1)(C), objections
to the R&R were due within fourteen days from the receipt of the R&R, and that the failure to
object would constitute a waiver of either Party’s right to raise any objections to the R&R on
appeal. (See R&R 19-20.) ‘




When no objections are filed, the Court reviews an R&R én a dispositive motion for clear
‘error. See Clarkv. New York, No. 22-CV-6635, 2024 WL 4003152, at *2 (S.D.N.Y. Aug. 30,
2024). The Court has reviewed the R&R, and finding no substantive error, clear or otherwise,
adopts the R&R in its entirety. |

Accordingly, it is hereby ORDERED that the Report and Recommendatioﬂ, dated August
7,2024, is ADOPTED in its entirety and that the Petition is DISMISSED. Additionally, because

Petitioner has not made a substantial showing of the denial of a constitutional right, a certificate

of appealability will not issue, see 28 U.S.C. § 2253(c)(2); Small v. Orange Cnty. Ct,

Prosecutors Off., No. 18-CV-2716, 2020 WL 1082710, at *2 (S.D.N.Y. Mar. 5, 2020) (citing
Lucidore v. N.Y. State Div. of Parole, 209 F.3d 107, 111-12 (24 Cir. 2000)), and the Court
certifies, pursuant to 28 U.S.C. § 1915(a)(3), that any appeal from this Order Wbuld not be taken
1in good taith. Whiited v. Stallone, No. 11-CV-7569, 2016 WL 1268278, at *1 (S.D.N.Y. Mar. 30,
2016) (citing Coppedge v. United States, 369 U.S. 438, 445 (1962)).

- The Clerk of Court is respectfully directed to mail a copy of this Order to Petitioner and
close th-e case. |
SO ORDERED.

Dated: July 1, 2025
‘White Plains, New York

KENNETH M. KARAS
United States District Judge




APPENDIX (C)

The opinion of the Unifed States District Court for the Magistrate Judge _Judith
'C. McCarthy frorii the Southern District of New York, is reported at Azeez v.

 Lilly, 2024 WL 6047645. Docket No: 22-CV-06028(KMK)(JCM).




UNITED STATES DISTRICT COURT
- SOUTHERN DISTRICT OF NEW YORK

ABDOOL AZEEZ,

Petitioner, | REPORT AND
, ' . RECOMMENDATION
-against- '
S 22 Civ. 6028 (KMK)(JCM)
SUPERINTENDENT LYNN LILLY, '

Respondent.

X

~

To the Honorable Kenneth M. Karas, United States District Judge:

Abdool Azeez' (“Petitioner”), proceeding pro se, filed a petition for a writ of habeas ‘
A_.cor.pus pursuant to 28 U.S.C. § 2254 on July 18, 2023 (the “l)etition.”)..1 (Docket No. 15). The
District Attol'ney of Westchester County, on behalf of Superintendent Lynn Lilly (“Respondent” '
.or “State”) opposed the Petition on November 21 2023. (Docket No 30) Petitioner subrmtted a-
reply on January 22 2024 (the “Reply”) (Docket Nos. 48 50 51) | — d

On April 1, 2024 after rev1ew1ng the Reply, I directed the State to file a supplemental ,
brief addressmg, inter alia, the effect that Petitioner’s state habeas pet1t1ons have on the statute
~of limitations for this action, if any. (Docket No. 59). The State ﬁled 1ts supplemental brief on | |
" April 5_,. 2024, (Docket Nos. 60, 61, 62), and Petitioner ﬁled a supplemental reply on May 7’,

2024, (Docket No. 70). For the reasons set forth below, I respectfully recommend dismissing the

Petition as untimely.

! A pro se prisoner’s papers are deemed filed at the time he or she delivers them to prison authormes for forwarding
to.the court clerk. See Houston v. Lack, 487 U.S. 266, 270 (1988); Walker v. Jastremski, 430 F.3d 560 (2d Cir. 2005)
(analyzmg the “Houston prison ma1lbox rule”).. Petitioner certified that his Petition was delivered to the prison
authorities for mailing on July 18, 2023. {Docket No. 15 at 25). Consequently, the Court adopts Petitioner’s date for
this filing and all other filings discussed herein.




BACKGROUND
| A ; . The Crimes, Trial and Sentence |

Petitioner’s conviction stems from hlS sexual relatlonship with a minor that began in July
2013 and ended in January 2014.2 Petitioner first met R.P3 in the summer of 2012 at her
gra'ndmother s hardware store in the Bronx. (Trial Tr.* at 305-12, 661-62). Petitioner was a
married, construetion worker, and became friendly with R.P."s grandmother after he agreed to do
projects for her aroimd the store. (Id. at 3.09-71 2, 348). While working on one of those projects in
the summer 0f 2012, Petitioner met R P. for the first time. (Id at 600-01). He told her she was
pretty and that he wanted to take herona date, but R.P. declmed explammg to Petitioner that
she was on‘ly thirteen years old. (Id. at 661-62). Around the same time; Petitioner’s marriage
began to deteriorate, and he had to move 'out. ld at-3l0-12). R.P.’s grandmother offered to let
" him move into her home temporarily since he had no place to go. (Id.).
| Petltroner and R.P. did not meet again until July 4, 2013, when R.P. | moved in with her

grandmother as well. (Id. at 462-63, 66l-62). At that time, Petitioner was sleeping in R.P.’s

grandmother’s living room. (/d. )'. One night that summer, Petitioner followed R.P. into her

grandmother s kitchen, grabbed her waist and told her that he could not re51st her. (Id at 466-
67). Frightened, R.P. reiterated that she was underage and left the room. (/d). The next

morning, Petitioner went to R.P.’s room to apologl‘ze for the night before and asked her not to

-2 The Court construes the evzdence presented at tria! in the light most favorable to the State. See, c.g., Murden V.
Artuz, 497 F.3d 178, 184 (2d Cir. 2007).

* “In light of New York Civil Rights Law § 50-b, which provides that the identities of the Vlctuns of sex offenses be
kept confidential by the State,” this Report and Recommendation refers to the victim as “R.P.” See Lucidore v.
N.Y.S. Div. of Parole, 209 F.3d 107, 109 n.4 (2d Cir. 2000).

4 “Trial Tr.” refers to the transcript of Petitioner’ s trial, held from November 2 through November 14,2019. (Docket
Nos. 31-1; 31-2; 31-3).
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tell anyone about his aetions. (Id. at 467-68). R.P. told him she would keep it to herself hecause
she “felt bad” for him. (Id). - |

. Around the same time, Petitioner surreptitiously 'got R.P.’s cell phone number by using it
~ to call himself When she was not paying attention.-(]d at 468-71). Thereafter, Petitioner
freduently texted R.P.v, complimenting her physical appearance and telling her that he loved her.

C{d). He often bought her chocolate, flowers, stuffed animals and ]ewelry {d at 471 73)

- Eventually, on July 18, 2013 R.P. relented and told Petitioner that she was developing feehngs

for him. (Id). Their sexual relatlonship began the next day (Id. at 473-76). R.P. found

Petitioner in the living room and sat on hlS mattress on the floor. (Id.). He asked her to perform

~ oral sex, and, When she told him she d1d not know how, Petitioner 1nstructed her. (Id at 475).
R.P. eventually agreed and performed oral sex on Petitioner. (/d. at 473 -76). |

The relationship continued. Petitioner secretly drove R.P. to school most mornings. (Id.

- at 443, 478-80). Toconceal their relationshjp, he would pici< her up at a train station on her
route and drive her the rest of the way to school. (Id.j. When school was over, he picked her,and
her friend, Jessica, up in the afternoon. (/d. at 443). The three would spend time in the car

' together on quiet streets, and Petitioner and R.P. would often become intimate. (Id. at 443;47,
480-83). At times, Jessica became uncomfortable and would sit outside of the car while the two
kissed and engaged in oral sex. (Id.).. 'Petitioner was careful to always cover his tracks, and after
spending time with R.P., he would drive her back to the same train stop where she met him in the
~morning, so she could ride the train the rest of the way horne. (]d: at 4805.

Petitioner lived in RP’s grandinother’s house untllOctoherOIB,When,mtox1catedata '

barbecue, he professed his love for R.P. (Id. at 481-82). Upon hearing this confession, R.P.’s

- grandmother kicked him out of the house. d). However, Petitioner continued to pursue R.P..




(Id. at 482). Théy cémmum'cated via text and video call and Petitioner would visit her at her
grandméther’_s héuse when her grandmother ‘was not there or was asleep. (Id). Cn Decembér
18, 2013, Petitioner and R.P. had sexual intercourse for the first time. (Id at 483 , 486-87). The |
. next day, December 19, 2013, ihc_,t_wo had sex a second time, (id. at 487788), and they had sex

fora third time on January 15, 2014, (id. at 489-91). Each time they had sex, Petitioner removed

his gum and stuck it behind R.P.’s headboard. (/d. at 532-33). R.P.lconﬁded in Jessica about her

“ sexual relafionship with Petitioner. (Id. at 488).

The félatiohship continued apace until R.P.’s mother, Vanessa, came to visitvh.er'afterv

discovering a photo of Petitioner kissing R.P. bn his social media acéOunt; (/d. at 358-59). When
she afrived, Vanessa found R.P. facetiming w1th Petitioner while' alone in her bedroom. (/d. at
492-95). Vanessa took R.P.’s iP.éd.away and disconnected the call;'(]é’.). Peﬁtioner repeatedly
tried to call back. (Id). Vanessa eventually picked up and told him she was going to call thé
- police if he did not stop. (Id). Vanessa confiscated R.P.’s iPhéne as well and drove her to the
police station. (Id); When they arrived at thé.étation, R.P. and Vanessa met with Detective
: Jarﬁes Barrenger of the New York City Police Depanmentv. (ld at ‘362-65, 495-97). He asked
Vanessa to step outside so that he could interview R.P..privately. (d). R.P.-_refused to speak -
with h1m so Vanessa threatened to take her to the dqcto'r to see if R.P. had lost her virginity if |
she refused to tell the police about hefrelationéhip Mth-Petitioﬁer. {d). R.P. i'nitiallyv ‘refused,
* but later relented and told Detective Barrenger about hér’ sexual relationship with Petitioner. (d
at(495). Detective Barrenger then héd RP call Peti‘tioner_ in a series of taped phone calls: (Id at
| 497-502) In O;IC. of the ééllé; RP told Petitioner that shé thought tﬂe condom brgké wh'ef_l ‘f'hey
had sex. (Id. at 363-64, 497-50'2).4 Petitioner told her that it would be alright, they would keep

* . the baby and that she would raise the baby while he was in jail, since Petitioner would everitually




be released. (/d. at 498-501). However, R.P. still .Wa'nted to protect Petitioner, and later signed a

false statement to the police that she and Petitioner had sex in a hotel to mislead them. {d at
503 -'04).- R.P. also warned Petitroner that the police were looking for him and told him that he
shonld,Leayg_the country as so_Qn as possible. (Id. at 505).  Petitioner left t“or Guyana, where he
\tras born, the next dayv.'.(Id.).

_ Petitioner and R.P continued to commtmicate until late 2015, using burner phones to send
sexually explicit messages to each other.. (Id. at 506-12). Each time Vanessa would find one of '
R.P.’s phones, she \rvould take it away. (Id at 376-84, 506-12, 550-60, 621-22). Eventnally,

* Vanessa decided to move R.P. to Massachusetts so that she could'keep' an eye on her. (Id).
After moving, Vanessa found R.P. with another phone that R.P. had a friend purchase for her.
(Id at 620- -22). Vanessa conﬁscated that phone as well. (Id.). However, while in Guyana
Petltroner continued to send R.P. gifts and money via Western Umon. (Id at 31 7-18, 367-70,
380, 517-19, 585-89). On one occasion, he sent flowers for her birthday to her grandmother’s
- address, which her grandrnother hid from R.P. in the basement. (/d. at 317-18, 367-70). After
admitting to R.P. that he had relations with 'another Woman Petitioner got tnro tattoos of R.P.’s
-name one on his forearm and one on his chest to show his commrtment to her. (Id at 590- 93)
Petrtroner returned to the Umted States in ‘March of 2016, and upon his arrival he
‘ immediately went to visit R.P.in Massachusetts. d at 622—26 669-70, 675). R.P. concealed
this continued contact with Petitioner from her famlly (Id) On July 6, 2016, Petitioner drove
by the hardware store where R.P. sat out front with her younger cousin. (Id at 513- 14) He did
“not speak to Ter, only to her cousin. (/d ) When he left R P revealed to her grandmother and
mother that Pet1t1oner was back in town and had been Vrsrtlng (ld. at 670, 674) Vanessa took

R.P. to the police statlon, where she turned over her current phone and gave police therecelpt




from the birthday flowers and handwritten Christmas card Petitioner had sent her. (/d. at 751).

| After recovering this evidence, as well as the gum Peti_tionerleft on R.P.’s headboard, which
matched his DNA, the. police arrested Petitioner on Jnly 8, 2016. (I1d 'ot 531, 701).

e Petitioner was indicted on February 7 2017, in the County Court of Westchester. County
New York for: (1) three counts of Rape in the Second Degree (2) one count of Crrmmal Sexual
Act in the Second Degree and (3) two counts of Sexual Abuse in the Thrrd Degree (Docket No.
30-2). On Feb‘ruary 8, 2017, pursuant to New York Criminal Procedure Law (‘fN.Y. C.P.L”) §
180.80, the State filed a ‘fcertiﬁcation of Indictment” to prevent Petitioner from being released

" ﬁom custody whileawaiting re-indictment and the presentation of additional evidence to the
grand jury. (Docket No. 29 at 8). Petitioner_ was then re-indicted on February 14, 2617. d.).

 Petitioner pleaded not guilty, but the jury convicted him on November 14, 2017, of three counts
of Rape m the Second Degree, while acquitting him on the remaining counts of the indictment.
(Trial Tr. at 97’1_ -74). On January 9, 2018, Petitioner was sentenced to three consecutive terms
of seven years of imprisonment and ten years of supervised releahe. _tSentencing Tr.6 at 15-17).

- B Direct Appeal
| Petrtloner filed a direct appeal through counsel on August 8, 2019, argumg that: (1) the

evidence was legally insufficient, (Docket No. 30 9 at 48-5 17) (2) the verdict was against the
weight of the evidence, (id.); (3) the court 1mproper1y admrtted three controlled phone calls'and

denied an adverse inference instruction as to the partial destruction of one of the calls, (id. at 28--

wmwi i e? Thetranseript from-Petitioner’s sentencing hearing contains a typographical eitor, indicating that it took place on-
January 9, 2017, which was before Petitioner was mdrcted rather than January 9, 2018, when the hearing occurred.
(Docket No. 31-4).

& “Sentencing Tr.” refers to the transcript of Petitioner’s sentencing hearing, held on January 9, 2018. (Docket No.
31-4). .

7 Unless otherwise noted, all page numbers refer to the numbers generated by the Court’s electronic case filing
system (“ECF”).
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35, 45-47); (4) counsel prov1ded meffectlve ass1stance for failing to preserve a claim related to
the controlled calls, (id. at 28- 35) (5) the court improperly denied Petitioner s motion for a
mistrial, (id. at 40-44); (6) the court improperly dechned to admit evidence offered by the
o Nwlm..,,;dcfcgse.,\(id Aat.52:54); and (7) the.consecutive sentences.imposed.constitutes.cruel and.unusnal
| punishment, (id. at 36-39).
By Decision and Order,_dated April 7, 2021, the Supreme Court of the State of New
. York, .Appellate Division, Second‘Judicial Department (the “Second Department”) afﬁrmed
Petitloner s conviction and sentence. See People v. Azeez, 146 N.Y.S.3d 284 (2d Dep’ t 2021).
Petitioner then sought leave to appeal the Second Department s demsron to the New York Court
of Appeals (the “Court of Appeals”), which was summarily denied on August 26, 2021. See
People v. dzeez, 152 N.Y.S.3d 395 (N.Y. 2021). | |

C. State Court Petitions

While his direct appeal was pending, Petitioner filed severalpetitions for a writ of habeas

corpus in state court. First, Petitioner filed a petition for a writ of haheas corpus in the New
York State Suprenie ‘Court, W&oming County (the “Wyoming County Court”) on April 25, 202(_). ,
(Docket No.' 30-16). On May 15, 2020, theWyoming County Court denied the petition. (Docket
'i\Io. .30-1-’./"). Petitioner appealed this decision to the Snpreme Court of the State ovaew York,
Appellate Division, Fourth Judicial Department (the “Fourth Department™), which affirmed the
‘Wyoming County Court’s decision on April 30, 2021. (Docket No. '30-26).' Petitioner then
sought leave to appeal the Fourth Department’s decision, and the Court of Appeals denied that

- applicationonNovemher 18,2021. (Docketti\flo.; 30—23) Second, Petitioneralsoﬁleda separate |
petition.for a writ of habeas coi'pus directly to the Fonrth Department, which was.denied on

‘September 25, 2020. (Docket No. 30-18).




Finally, on August 2, 2022, Petitioner moved by order to show cause for a writ of habeas

corpus in the Supreme Court of the State of New York, Appellate Division, Third Judicial

Department (“Third Department”). (Docket No. 30-24). The Third Department denied the

_motion on September. 29, 2022, (Docket No. 30-25)..The Court of Appeals.denied Petitioner’s . . ...

applieaﬁon for leave to appeal that decision on February 9, 2023. (Docket No. 30-27).
D.  The Instant Petition
On June 23, 2022, Petitioher initiated this aetion ny submittfng a letter to the Clerk of -
- Court requesting the fohh necessary to file a federal habeas petition and for appointment of
counsel. (Dockef No. 1). Petitioﬁer sent a second letter on August 9, 2022, requesting that the
Court send him “the necessary forms and informaﬁon which I -need to file my Petitioﬂ for -Writ of
habeas corpus” as well as “the due date by which I have to file” the petition. (Docket No. 4 at 1).
The letter also asked the‘ Court to hol(i “my documents which you intend to file as my Petition
for a writ ef habeas corpus until the State Court make it [sic] judgfnent on my State Petitien fer
writ of habeas eorpué which is due on er b'efore August 31, 2022.” (Id. at 2). On September 19,
2022, Chief Judge Laura Taylor Swain held that Petitiener’s initial letter did not constitute a
: 'v proper habeas petiﬁon and directed him to “sub;ﬁit an amended petition within 60 dayé of the
“date of this Order.” (Docket No. 5 at._l, 3-4). _Petitionef then filed another letter on Septemberv
' 29; 2022, requesting that the court stay his case vso' he could c"present hlS unexhausted meritorious
constitutional claims to the state courts, and then return to this court for review of his perfected
betition.” (Docket No. 7 at 1). In that lettef; he acknowledged'that.his} prier 'letter_s did not
N cc;nstltutea ’ﬁrﬁope;iy ﬁied habeas petitioﬁ and that he “haduntllNovember 4202.2, to file” one.
(Id at 1-2). In response, the Couﬁ dismissed the case without prejudice on Octo‘.ber.24, 2022.

(Docket No. 8).




Subsequently, on May 29, 2023, Petitioner requested that the court reopen his case and

appoint counsel. (Docket No. 11). The court granted Peﬁtioner’S request to reopen the ,cése on
June 14,V 2023, but denied his request for appointment of ceunsel. v('Docket No. 12). In fhat
- Order, the 9d1_1rt gave Petitioner an additional 60 days.to file a, completed habeas petition but
, d1rected him to “provide reasons why he did not Submlt his petition on time” if he beheved “that
[it was] untlmely (Id. at 3). Petitioner finally subnntted his habeas petition in the correct form -
.on July 18, 2023. (Docket No. 1.5). Construing the peﬁtion hroadly, see Williams v. Kullman,
722 F.2d 1048, 1051 (2d Cir. 1983) (holding that pleading requirements in habeas proceedings_
should not be “overly technical and stringent”), Petitioner asserts twelve claims: (1) the trial
eouﬂ lacked jurisdiction fo try his case and impose a sentence; (2) there is new evidence that has
been discovered after the trial proving his innocence; (3) the indictment was fraudulently filed
and, therefore, there was nd valid indictmént against him; (4) he was denied his riéﬁﬁo a fair
tria] due to (i) bias, corruption and prejudlce by the trial Judge and the State, and (ii) jury
nusconduct (5) he was denied the right to a speedy trial; (6) his confessmn was coerced; (7) he
is factually innoCent; (8) he was falsely arrested; (9) the evidence presented against him was
fabricated; (.1 0) he is being unlawfully imprisoned; (i 1) his imprisonment constitufes cruel and
unusual punishment; and (12) he received ineffective as.sistance of counsel. (Docket No. 15 at
4)8 | |

Il DISCUSSION

Respondent argues, inter alza that the Petmon should be dlSIIllSSCd because it is time-

o barred (Docket No. 22 at 30-32). Upon a review of the record, the Court agrees that the Petition

8 Petitioner purports to allege numerous other constitutional claims, but they are duphcatlve and/or included in those
listed above.




is untimely, and Petitioner fails to provide compelling reasons to toll the one-year‘statute of
limitations. Accordmgly, the Court respectfully recommends that the Petition be dismissed.

A. Limitations Penod

. “The statutory authority of federal courts to issue habeas corpus relief for persons in state . .

custody is provided by 28 U.S.C. § 2254, as amended by the Antiterrorism and Effective Death
Penalty Act of 1996 (AEDPA).” Harrington v. Richter, 562 U.S; 86, 97 (2011). “Before a
federal district court may review the merits of a state criminal’judgmenf in a habeas corpﬁs
action, the court must first ..detennine whether the petitioner has complied with the procedural
requiremente set forth 1n 28 U.S.C. §§v224'4 and 2254.” Visich v: Walsh, No. 10 Civ. 4160

(ER)(PED), 2013 WL 3388953, at *9 (S.D.N.Y. July 3, 2013).9. The statute allows for four

different potential starting points to determine the limitations period, and states that the latest of

these shall apply:

(A) the date on Wthh the Judgment became final by the conclusmn of dlrect review
or the expiration of the time for seekmg such review; :

(B) the date on which the impediment to filing an application created by State action
in violation of the Constitution or laws of the United States is removed, if the -
applicant was prevented from filing by such State action;

(C) the date on Wthh the constitutional right asserted was initially recognized by
the Supreme Court, if the right has been newly recognized by the Supreme Court
and made retroactively applicable to cases on collateral review; or

. (D) the date on which the factual predicate of the claim or claims preSented could
have been discovered through the exercise of due diligence.

28 U.S.C. § 2244(d).

? If Petitioner does not have access to cases cited herein that are available only by electronic database, then he may
request copies from Respondent’s counsel. See Local Civ. R. 7.2 (“Upon request, counsel shall provide the pro se
litigant with copies of such unpublished cases and other authorities as are cited in a decision of the Court and were
not previously cited by any party.”).




Petitioner does not argue that the State prevented him from filing his Petition. Nor does
lie explicitly seek to toll the statute of limitations based on a newly recognized constit;utional _
right. His sole ’argument is that Ithe State “forged” the indictment against him, and he did not
learn that until after his conviction. ﬂ)ocket No. 1 at 7) However, Petitioner raised the allegedly . -
defective indictment dunng his tr1al (Trial Tr. at 876), and appears to acknowledge in the
Petition that he also discussed the issue with counsel as early as 2017, so this argmnent is
mentless (/d. at 6-10). Moreover, defects in a state’s grand j Jury procedures are not cognizable
on federal habeas review, and even if the mdictment was deficient, this error was cured by
Petitioner’ s conv1ct1on at trial. See Lopez v. Riley, 865 F. 2d 30, 32 (2d C1r 1989) (“[1]f federal
grand jury rights are not cognizable on d1rect appeal where rendered harmless by a petit jury,
similar claixns concerning a state grand jury proceeding are a fortiorz’ foreclosed in a collateral
attack brought in a federal court”); Carrino v. Lee, No. 21 Civ. 5909 (V B)(PED) 2023 WL
4304799, at *18 (S.D. N Y Jan. 31, 2023) (“any error that may have occurred is rendered
harmless by a defendant’s subsequent conviction in a cmmnal trial”), report and
recommendation adopted sub nom. Carrino v. Eckert, 2023 WL 4296182 (S,.D.-N.Y.‘l June 30,

2023).

" Therefore, tlie appropriate triggering date here is “the date on which the judgment

became final by the conclusion of direct ireview or the expiration of the time for seeking such
review.” 28 U.S.C. § 2244(d)(1)(A). “[A] petitioner’s conviction becomes final for AEDPA
purposes when his time to seek direct review in the United States Supreme Court by writ of

* certiorari expires.” Williams v. /irtu%, 237F.3d 147, 150 (2d '_4Cir. 2001) (internal quotations"' .. |
omitted) (cleaned up). A party has ninety days in which to file a petition for_va writ of certiorari

requesting review of a state court decision. Sup. Ct. R. 13(1); Bowles v. Russell, 551 U.S. 205,




N .

212 (2007); Saunders v. Senkowski, 587 F.3d 543, 547-48 (2d Cir. 2009); Valverde v. Stinson,

224 F 3d 129, 133 (2d Cir. 2000).
Here the Court of Appeals denied Petitioner’s application for leave to appeal the Second
_ Department’s denial o_f his direct appeal on August 26, 2021. See Peop_le_ V. Azeez, 152 N.X.S.3d
395 (N.Y. 2021). He then had ninety days, until November 24,2021, to seek review of this order -
With' the United States Supreme Court. Petitioner did not file a peﬁtion for a writ of _certioran', SO
-his conviction became final on November 24, 2021. Thus, absent toliing, the AEDPA statute of g
| lhnrtations expired on November 28, 2022, orre year later. As a result, Petitioner’s July' 18, |
2023 Peﬁtion is untimely absent tolling. Petitioner’s argument ‘rhat vhis June 23:, 2022, and
August 12, 2022, letters to tbe -cour’r seeking information in advance of ﬁling a habeas petition
render his July 18, 2023 Petition tlmely, is unavalhng As noted by Chief Judge Swain in her .
September 19,2022 Order these letters were facially deﬁc1ent and not proper habeas petltrons
because Petitioner did not “state his grounds for rehef,” as required under 28 U.S.C. § 2254.
(Docket No. 5 at 2). While Chief Judge Swain granted Petitioner an addltlonal 60 days to file a
proper petltlon he did not do S0. (Id) Instead, he filed a letter on September 29, 2022, that
acknowledged he had “until November 2022 to file his petition seeking Federal Habeas Corpus :
relief],]” whjle'noting that it was not his “intenti.on”'to open a federal case at.tha_t time as he was
“simply asking tbe court to provide him w1th a blank form” to be filed in the future. (Docket No.
"7 at 1-2). Consequently, Petitioner’s initial filings in advance of his July 28, 2023 submission do
rlot_ consﬁtute a properly filed petrtion; See Saﬁder& v. Chappius, No. 12 Civ. 3339 (BST)(JCF), "

2012 WL 6756238, at *3 (S.DN.Y. Nov. 9, 2012) (“[w]riting a letter does not constitute a

10365 days from November 24,2021 is actually Thursday, November 24, 2022, but this was the federal hollday of
- Thanksgiving, and the following day the Court was closed, so the “period continues to run until the end of the next
day that is not a ... . legal holiday,” which is November 28, 2022. See F ed. R. Civ. P. 6(a)(1)(C).
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properly filed application for State post-convicﬁon [relief] or other collateral review, and
‘therefore dfoes] not toll the AEDPA’s statute of limitations™) (citation and internal quotation
omitted), report and recomméndaﬁon adopted, 2013 WL 28471 (S.b.N.Y. Jan. 2, 2013).

Accordingly, I conclude and respectfully recommend finding that absent tolling, the time

for Petitioner to file his Petition expired on November 28, 2022, and his. July 18, 2023 Petition is

untimely.
B.  Statutory Tolling
The AEDPA contains a toilingl provision providing that “[t}he time during v?hich a
properly filed application for state post-conviction or other collateral review with respect to the
' 'pertinent judgmént _O? claim is peﬂding shall not .be counted toWa.fd any pc;riod of limitation
under this subsection.” 28 U.S.C. § 2244(d)(2). “Secti_oh 2244(d)(2)’s tolling provision excludes |
_tﬁne duriﬁg which properly filed state relief applications are pendihg but does not reset the date
‘from which the one-year statute of limitations begins to run.” Smith v. McGinnis, 208 F.3d 13, 17
| (2d Cir. 2000). o |
Petitioﬁer collaterally attacked his conviction in state court three times. First, he filed a
petition for a writ of habeaslcorpus in the Wyominé County Court, which was denied on April
25, :20'20. (Docket Nos. 30-16; 30-17). Denial Qf this p‘etition became ﬁnal on November 18,
2021, when the'Coﬁrt of Appeals dgnied his applicétion for leave to appeél the Fourth -
Department’s order afﬁrmihg the Wyoming County Court’s dismissal of the petiﬁon. (Docket
No. 30-23). Second, Petitioner ﬁléd anbther petition for a §vrit of habeas corpﬁs directly to the
Fourth Department, Which was denied on S_eptember‘ 25, 2020. (Docket_ No. 30-1 8)4. Since |
Pétitioner did not apply fc;r leave to appeal this decision to the Court Qf Appeals, the Fourth -

Department’s decision became final 30 days later, on October 26, 2020. See New York ..Civil
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Practice Law and Rules (“N.Y. C.P.L.R.”) §§ 5513(a), 7002. Finally, Petitioner filed a third

peti-tioh for state habeas relief on August 2, 2022. (Docket No.. 30-.24). This petition waé denied
'by the Third Department on September 29"2'022’ (Docket No. 30-25), and the Court of Appeals
~ denied Petitioner’s applig,agjggyfgr.leave to-appeal on Februafy 9, 2023, _(Doc_kgt,_]_\_,lg_,._,i()‘-zj),t
~ None of these petitions render the instant Petition timely. Petitioner’g first two state |

habeas petitions became final before his'dir'ect apbeal concl_uded on Novembér 28, 2022.
Therefore, neither toll the statute of limitations. See 28 US.C. § 2244(d)(1)(AX(2); accord Johns
v. Att’y Gen. of the State of New Jersey, No. 20-CV-133_6.(NLH), 2021 WL 1851899, at *3
(D.N.J. May 10, 2021) (holding that a state habeas petition did not toll the AEDPA statute of
limifa;[ions where a pétitioner still had time to file é Wr1t of certiorari “5ecau_se AEDFA’S year
does not start uﬁtil a cohviction is ﬁnal ... [so] ther¢ was nothing for the [state habeas] petitibn’ ,
. to toll because the one yéar had not yet starfed.”); Milton v. Lee, No. 19-CV-672 (BMC), 2019.
WL 1958262, at *1 (ED.N.Y. May 2, 2019) (“[O]ne cannot toll a time period that has not yet

| begun to run.”); Thomas v. Salazdr, 559 F. Supp. 2d 1063, 1067 (C.D. Cal. 2008)_ (“[P]etitioner
,v filed a habeas corpﬁs petition in [state court], and it was denied . . . before the j.udgn‘lent of his
conviction became ﬁnéh thus,b this habeas petition did not toll the statute of limitations, which
had not yet begun to run.”). While the State is corréct that there ié a split in this district over
what cdnstitutes a properly filed application in state court for purposes of tolling the staﬁte of
limitations under the AEDPA, compare Forman v. Artizz, 211 F. Supp. 2d 415, 420-21 (S.D.N.Y..
2000) with Smalls v. Smith, No. 05-CV-5182 (CS), 2009 WL 2902516, at **6-7 (S:.D.N.Y. Sept.
a 10, 2009), the Court need not réAso'lve'rtheltt split here. |
Petitionerv’s first two state habeas petitions were decided before his direct appeal

concluded, which is the triggering date for the statute of limitations to commence under the




:A'EDPA. See 28 U.S.C. § '2244(d).' As aresult, he is not entiﬂed to Statﬁtory tolling regarelless of
whether his first two petitions afe considered properly .ﬁled for tolling purposes. As for his third
 state habeas petitior'l,. even essenﬂﬁg, arguené’o, that it was “the app_ropriate vehicle for asserting
the claims raised,” Smalls, 2009 WL 2002516, at *6, and thus tolled the statute of limitations for
191 days (from August 2, 2022 to Februery 9, 2023)’ Petitioner still did not fneet his new
deadline of June 7, 2023, to file e federal habeas ﬁeﬁtion. | |
| Aecordingly, I conclude and respectﬁﬂly reconﬁﬁend .ﬁnd'ing that e.ven if Petitioner’s -

deadline to file a federal habeas petition was statutorlly tolled for 191 days, until June 7, 2023,
Petitioner still failed to meet this deadhne and, thus, his Petition is untlmely
C. - Equitable Tolling |

" In Holland v. F lorida, the Supreme Court helq that the AEDPA limitations period .“is’
subj.ect to equitable tolling in appropriate cases.” 560 US 631, 645. Equitable tollihg pefmi’té. a
~court to eﬁtertain an otherwise untimely habeas petition if the pefitiqner.establishes,: “(1) that he
has been pursuing his rights diligently, and (2) that some extraofdinary circuxﬁstance stood in his
'v-vay and prevented timely filing.” /d. at 649 (internal quotation marks omitted). “As a general
matter, [the Second Circuit] set[s] a high bar to deem circumstances sufficiently ‘extraordinary” '
to warrant equitable tolling.” Dillbn V. -Conw_a)'z, 642 F.3d 358, 363 (2d Cir. 201 1). “The term
‘extraordinary’ refers not to the um'queneSS of a party’s circunistances,.but rather fo the severity
' of the obstacle impeding compliance wﬁh a limitations period.” Harper V. .Ercole,_.648 F.3d 132,
137 (2d Cir. 2011).

Courts have found “extraordinary circumstances” in only a small number of situations.

See, e.g., Dillon, 642 F.3d at 363-64 -(attofney “affirmatively and knowingly [mi&led] [petitiorier]

N

by promising him that he would file the petition before the v[las.t day to file]”) (emphasis in




original); Diaz v. Kelly, 515 F.3d 149, 154-55 (2d Cir. 2068) (state appellate court failed to
| inform prisoner that leave to appeal was denied); Bﬁldayaque v. United States, 338 F.3d 145,
150-153(2d Cir. 2d03) (finding extraordinary circumstance where attorney willfully ignored his
client’s explicit in_s;trqc_tgon'to file his habéas petition); Valverde, 224 F 3d at 133 (remanding
petition to the district .coun where petiiioner’s sworn statements establishéd that he was unable to
filea timer petition because his legal papers §vere conﬁscated); see also Holland, 566 UsS. at |
650-52 (suggesting that “extraordinary circumstances” may be present Whén the attorney, inter

- alia, failed to file a timely habeas petition despite petitioner’s many letters instructing him to do

- s0; did not inform petitioner that the state’s 'highest‘court had decided his case; and ignored

- petitioner’s ietters for a period of years). |
Here, Petitioner argues that he is entitled to equitable tolling for two reasons: (1) he |
“don’t [sic] have any knowledgé of the laws and pfocess 'o_f the New.Yofk State and the United
States Courts,” has “difficulty réading and understand[ing] what he read,” “can’t speak and write
o propér Eﬁglish,” and needs time “to educate ‘vhjméelf on the law and process,”. (Docket No. >50_ at

~ 2); and (2) “was tricked by all three level[s] of NYS State Court, to bar his constitutfonal and

. jtﬁisdictional claims and to make the AEDPA time limitation to run out,” (id. at 3). Both |
argﬁments are unavailing. First, “[a] petitioner’s pro se statué and ignoran'cevof the law do[es]
not waﬁant equitable tolling.” Roé’ney.v. Breslin, No. 07;CV-4519 (SLT)(RML), 2008 WL
2331455,' at *4 (E.D.N.Y. June 3, 2008) (citing Smith, 208 F.3d at._l 8); see also Mii‘qhell V.
Miller, 21-CV 04744 (GHW)(JLC), 2022 WL 17544534, a£ *4 (S.D.N.Y. 2022) (“Courts in this’

- Circuit have repeatedly observed that an unintentional of mistakenly la;te filing does n;)f rissto

" the level of an extraordinary circumstance meriting equitable tolling . . . regardless of whether a

petitioner was pro se.”) (citations and internal quotations omitted) (collecting cases).
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Second, Petitioner’s conf.er.ltion that he does not understand the ﬁliﬂg process is. belied by
the record. He filed three separate state habeas petitions' seeking to overturn his conviction, two
of which were suﬁnﬁtted while hé was directly appealing his conviction. (See ‘Docket Nos. 30- '
16; 30-17; 30;24). In addition, he has filed numerous letters to this: Court seeking, among .other
things, form documents, updates as to the status of the caSe, éppointment of counsel, disc.overy,
and a stay of the proc‘eéding‘s. (See, e.g., Docket Nos. 1, 4, 6, 7,10, 11, 14, 16, 17, 20, 24). Thus, |
his claim thét he could not file the Petition _within the applicable statute of limitationé p_er.iod. o
because he did not understa;ld thé process for doing so, is contradicted by his own aqtions.
Petjtioner; ] bnly bthef argument in favor of equitable tolling is that Ahe did not discover that the
indictment against him was defective until aft%:r the statute of limitations expired.' (chket No. 50 |
at 5-6). However, as explained pfevioﬁsly, this argument is unsupported by the record and
would not be cog;ﬂzable on federal habeas review even if the Petition was timely. See'suprav

Section II.A.

Accordingly, the Court respectfully recommends finding that Petitioner has not shown

extraordina;y circumstances Warranting equitable tolling of the statute of limitations.
' D ' Actual Innocence . |
* To make a colorable claim of actual inndcencei a petitioner must éstabiish that it is “mbfé
| likely .than not that no reasoﬂable juror would have found [him] guilty beyopd areasonable
- d_oubt_.” Lucidofe v. N.Y. .S'tate Div. of Parole, 209 F.3d 107, 114 (2d Cir. 2000) (citations and
- intefnal quota_tioné omiﬁed). - The petitioner must also present “new reliable evidence—whether
it be exculpatory scientific evidence, trustworthy eyewitness aécoﬁnts, or critical physical
evidence-—that was not presented at trial.” House v. Bell, 547 U.S. 5.1.8,'.537 (2006); see als& Doé

v. Menefee, 391 F.3d 147, 161-62 (2d Cir. 2013).




vHer'e, besides complaining about the investigation that led to his-arrest, and the allegedly

defective indictment filed against him, Petitioner relies entirely on conclusory pfoclamations of
~ innocence. (See eg., Docket No. 50 at 9) (“Pet1t1oner did not allege a defect in the grand jury
proceedmg Petltloner claims he has been kidnapped and unlawfully detamed against his 11be11y
by force and by fraud. ”) He subrmts no new exculpatory evidence and much of what he
complains of was cured by‘hls conviction at trial. See supra Section I1.A. .Moreover, the State
presented substantial evidence ef Petitioner’s guilt, including: (1) testimony‘ from the victim that -
she had sex with Petitioner while only 14 years old; (Trial Tr. at 474-80); (2) recorded phone
| ealls between Petitioner and the Victir_n where he‘ admits to having a sexual relationship with her,‘
(id. at 686-94); (3) his DNA from gum pelice collected in the victim’s bedroom, (id. at 767-78);
(4) eyewitness testimony ﬁem the _victim’s friend that she saw them' being “very intimate with
each other,” and haying “efal' sex,” even though R.P. was only 14 years old at the time, (id. at
444-45) ; and (5) explicit text messages exchanged Between Petitioner and the victim, (id. at 508-
09). Therefore, the actual innocence exception does not apply. See, e.g., Knowles v. Um‘ted
States; No. 11-CR-630 (KMK), 2022 WL 999078, at *17 (S.DN.Y. Ma;. 30,2022) (holding that
the actual innocence excv‘eptionv “ealmot salvage” a petitioner’s arguments where the “evidence of
[his] guiltAat trial was overwhelming”) (collecting cases) (quoting‘ United States v. Corley, No.
13-CR-48 (AJN), 2020 WL 4676650, at *10 (S.D.N.Y. Aug. 11, 2020)).
Accordingl}‘I, the Court concludes and respectfully recommends ﬁndihg that the actual
innocence exception does not apply here.
.  CONCLUSION
 For the reasons set forth 'above,:I concl{lde and respectfully recommend dismissing the

instant Petition as untimely. Further, because reasonable jurists would not find it debatable that -




Petitioner has failed to demonstrate_by a substantial showing that he was denied a constitutional
right, | recommend that no certificate of appealability be issued. See 28 U.S.C. § 2253(c); Slack

12 McDamel 529 U.S. 473, 483-84 (2000)

The Clerk of Court is rtequested to mail a copy of this Report and Recommendatlon to the

| pro se Petitioner.
IV. NOTICE | |
Pursuant to 28 U.S.C. § 636(b)(1)(C) ahd Rule 8(b) of the Rules Governingt Section 2254
Cases in the United States bistrict Courts, the parties shall heve fourteen (14} deys from the
receipt of this Report and Recemme_ndation to serve and file written 'obj ectiens. If copies of this
Report and Recommendation' are served upon the parties by mail, the parties shall have
seventeen (17) days from receipt of the saﬁte to file and serve Written objections.l See Fed. R.
Civ.P. 6(d). Obj ections and r-esponses to objections, if any, shall be filed with the Clerk of the b‘
| Cemt, with extra copies delivered to the chambers of the Honoreble Kenneth M. Karas at the
United States District Court, Southern District of New York,‘300 Quarropas Street, White Plains,"
New Yerk 10601, and t_o.the chambers of the undersigned at the same address. | |
| Requests for eXtensions of time to file objections must be made to the Honorable Kenneth
M Karas and not to the under51gned F allure to file timely objections to this Report and

Recommendatlon will preclude later appellate review of any order of ]udgment that will be




rendered. See 28 U.S.C. § 636(b)(1); Caidor v. Onondaga Cnty., 51_7 F.3d 601, 604 (2d Cir.

1 2008).

Dated: August 7,2024 .
White Plains, New York

R ' RESPECTF ULLY SUBMITTED,

" JUDITH C. McCARTHY "
United States Magistrate Judge




