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Opinion of the Court 25-12912

Appeal from the United States District Court
for the Southern District of Florida
D.C. Docket No. 1:24-cv-24670-RAR

Before JILL PRYOR, NEWSOM, and BRANCH, Circuit Judges.

PER CURIAM:

Nicolas Manzini appeals pro se from the district court’s or-
der dismissing his amended complaint alleging violations of the In-
dian Gaming Regulatory Act (“IGRA”), the regulations of the Na-
tional Indian Gaming Commission (“NIGC”), and the Florida De-
ceptive and Unfair Trade Practices Act (“FDUTPA”), and seeking
equitable relief under the Declaratory Judgment Act (“DJA”), as
well as its order denying his motion to alter or amend the judg-
ment. Manzini argues that the district court erred by dismissing his
amended complaint and finding that further amendment would be
futile, and abused its discretion by denying his motion to alter or
amend the judgment. But he fails to identify a right of action in
IGRA that would give him the relief he seeks. We therefore
AFFIRM the district court’s orders.

I.

First, we consider the district court’s order dismissing Man-
zini’s claim and denying his motion to amend the complaint. We
review a district court’s dismissal of a complaint for failure to state
a claim and a district court’s determination that any amendment
would be futile de novo. SFM Holdings, Ltd. v. Banc of Am. Sec., LLC,
60 F.3d 1334, 1336 (11th Cir. 2010). Amendment is futile if the
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amended complaint would still be subject to dismissal. Hall v.
United Ins. Co. of Am., 367 F.3d 1255, 1263 (11th Cir. 2004).

The Supreme Court has made it clear that “private rights of
action to enforce federal law must be created by Congress.” Alex-
anderv. Sandoval, 532 U.S. 275, 286 (2001). To that end, “the judicial
task” is to discern whether a particular statute “displays an intent
to create not just a private right but also a private remedy.” Id. As
evidence of such intent, courts look for “clear and unambiguous”
language conferring a right on an individual, Gonzaga Univ. v. Doe,
536 U.S. 273, 290 (2002), and enforcement mechanisms that do not
displace a private remedy, Sandoval, 532 U.S. at 289.

IGRA addresses gaming on Indian lands and authorizes the
NIGC to regulate gaming on tribal lands. Alabama v. PCI Gaming
Auth., 801 F.3d 1278, 1282-84 (11th Cir. 2015). Its declaration of
policy provides in relevant part: “The purpose of this Actis. .. to
provide a statutory basis for the regulation of gaming by an Indian
tribe adequate to shield it from organized crime and other corrupt-
ing influences, to ensure that the Indian tribe is the primary bene-
ficiary of the gaming operation, and to assure that gaming is con-
ducted fairly and honestly by both the operator and players.” 25
U.S.C. § 2702.

Manzini argues that this provision—declaring one “pur-
pose” of the statute—provides him with a right of action. The ar-
ticulated “purpose[s]” of statutes, though, do not actually regulate
any parties nor do they protect the rights of any individuals. They
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are not operative, and therefore not enforceable. Indeed, the pro-
vision here is meant only to explain the chapter that follows. While
it may be useful evidence that another provision of IGRA was in-
tended to confer a right of action, it—on its own—does not confer
any rights nor any remedies, leaving this part of the statute without
a private cause of action. The district court therefore did not err in
dismissing Manzini’s claim with prejudice.

II

Second, we consider the district court’s order denying Man-
zini’s Rule 59(e) motion to alter or amend the judgment. We re-
view the denial of a Rule 59(e) motion for abuse of discretion.
Mincey v. Head, 206 F.3d 1106, 1137 (11th Cir. 2000). |

Rule 59(e) generally permits motions to alter or amend a
judgment, Fed. R. Civ. P. 59(e), but a party “cannot use a Rule
59(e) motion to relitigate old matters, raise argument or present
evidence that could have been raised prior to the entry of judg-
ment.” Michael Linet, Inc. v. Vill. of Wellington, Fla., 408 F.3d 757,
763 (11th Cir. 2005). “The only grounds for granting a Rule 59 mo-
tion are newly-discovered evidence or manifest errors of law or
fact.” Arthurv. King, 500 F.3d 1335, 1343 (11th Cir. 2007) (citation
modified).

Manzini sought to relitigate his failed claim by pointing the
court to “inapposite case[s],” “changing the terms of the relief he
seeks, changing the laws under which he seeks relief, and reassert-
ing large portions of his previous pleadings by quoting them in
large blocks.” Order Denying Plaintiff’s R. 59 Mot., Dkt. No. 44 at
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2. This attempt to relitigate older matters fails to show (or even
gesture at) the manifest error of law or fact necessary for relief un-
der Rule 59(¢). The district court therefore did not abuse its discre-
tion in denying Manzini’s motion.

AFFIRMED.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 24-CV-24670-RAR
NICOLAS A. MANZINI,
Plaintiff,
V.

TALBERT CYPRESS, and
LUCAS K. OSCEOLA,

Defendants.
/

ORDER GRANTING DEFENDANTS’> MOTION TO DISMISS
AND DENYING AS MOOT DEFENDANTS’ MOTION TO QUASH

THIS CAUSE comes before the Court upon Defendants’ Motion to Dismiss, [ECF No.
21] (“MTD”), and Defendants’ Motion to Quash Service of Prbcess, [ECF No.‘22], both filed on
February 5, 2025.:‘ In the Motion to Dismiss, Defendants Talbert Cypress and Lucas K. Osceola
maintain that this Court do.es.not have subject matter j:urisdiction. See MTD, at 6-17. Defendants |
_also assert that if this Court finds that it has jurisdictién, Plaintiff has féiled to state a claim. Id. at ,
17-25. Plaintiff relies on the Indian Gaming Regulatory Act of 1988 (“IGRA”) and regu]ations
of the National Indian Gaming Commission (“NIGC”) to underpin both federal question
jurisdviction and the state law violations he alleges under the Florida Unfair and Deceptive Trade
Practices Act (“FDUTPA™) and the common law torts of conversion and unjust enrichment. Am.
Compl. at 12, 16.
As explained herein, the Court finds that: 1) it does have subject matter jurisdiction to

review this action because it presents a question of federal law; 2) sovereign immunity bars

' Both Motions are fully briefed and ripe for adjudication. See P1.’s Opp’n to Defs.’ Mot. to Dismiss, [ECF
No. 27]; Reply to Resp. in Opp’n to Mot. to Dismiss, [ECF No. 29]; P1.’s Opp’n to Defs.” Mot. to Quash,
'[ECF No. 26]; Reply in Support of Mot. to Quash, [ECF No. 28].
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Plaintiff’s state-law claims but not his federal claims, which fall under the Ex Parte Young
doctrine; and 3) Plaintiff’s federal claims ultimately fail because neither IGRA, nor the regulations
of the NIGC, provide for a private right of action. Accordingly, having reviewed the briefs, the
record, and applicable law, and being otherwise fully advised, it is

ORDERED AND ADJUDGED that Defendants’ Motion to Dismiss is GRANTED and
Defendants’ Motion to Quash is DENIED AS MOOT for the reasons stated herein.

BACKGROUND

)

On November 27, 2024, Nicolas A. Manzini, a former lawyer proceeding pro se, filed a
Complaint alleging that Defendants "falbert Cypress, the Chairman of the Miccosukee General
Council, and Lucas K. Osceola, the Assistant Chairman of the Miccosukee General Council, in
their individual and official capacities violated the Indian Gaming Regulatory Act, 25 U.S.C.
§§ 2701-2721 (1988); regulations of the National Indian Gaming Commission, 25 U.S.C.
§ 2704(a), (b)(1); and the Florida Deceptive and Unfair Trade Practices Act, Fla. Stat. §§ 501.201
et seq. Compl., [ECF No. 1] 4 28-39. The Complaint also alleged claims for Conversion and
Unjust AEnrichrvnent, see id., and requested declaratory and injunctive relief under the Federal
Declaratory Judgment Act, id. at Y 41-45. Plaintiff asserted that this Court’s jurisdiction arose
from “the Tribe’s status as a federally recognized Indian tribe and Defendants’ violations of federal
law, to-wit, the IGRA and the NIGC’s regulations.” Id. at { 5.

On January 13, 2025, the Court issued an Order to Show Cause requiring a supplemental
clarification of jurisdiction, given the precedents set by Ex Parte Young, 209 U.S. 123 (1908);
Tamiami Partners By & Through Tamiami Dev. Corp. v. Miccosukee Tribe of Indians of Fla., 63
F.3d 1030 (11th Cir. 1995); and Florida v. Seminole Tribe of Fla., 181 F.3d 1237 (11th Cir. 1999).
See [ECF No. 9]. In response, Plaintiff filed both a Response to the January 13, 2025 Order to

Show Cause, [ECF No. 13], and an Amended Complaint, [ECF No. 12].

Page 2 of 27
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In the Response to the Order to Show Cause, filed on January 21, 2025, [ECF No. 13],
Plaintiff asserted this Court had subject matter jurisdiction on the basis of both federal question
and diversity jurisdiction. JId at 1-2. Specifically, Plaintiff averred that federal question
jurisdiction arises “from Defendants Cypress and Osceola’s status as members and officers of a
federally recognized Indian tribe who have violated federal law, to-wit, IGRA and the NIGC’S
regulations.” Id. at 2. Plaintiff avers that diversity jurisdiction arises from the fact that he is a
resident of Florida while Defendants Cypress and Osceola are foreign defendants because they are
members of a federally recognized tribe; he does not address the amount-in-controversy
requirement. Id.

In his Amended Complaint, filed contemporaneously with the jurisdictional response,
Plaintiff details this action’s factual basis, which pertains to Defendants’ direction of tribal
operations at the Miccosukee Resort & Gaming Casino. See generally Am. Compl. Plaintiff
alleges that the Tribe “has made false and misleading statements to deceive Plaintiff . . . and []
countless other casino patrons” through “refusing to refund cash change,” and by “taxing its
players by manipulating the cash-out system employed by its electronic gaming systems (slot
machines).” Id. 19 1-2, 13. Plaintiff alleges that Defendants Cypress and Osceola are responsible
for overseeing tribal gaming operations through their roles as Miccosukee Business Council
officers and that in these roles, they have acted in bad faith and beyond the scope of their authority.
Id q14,6.

The purported manipulation of the casino’s cash-out system involves their automatic cash-
out machines, or “kiosks.” During the COVID-19 pandemic, there was a coin shortage during
which the casino changed the cash-out system (the conversion of credits into U.S. currency) by
discontinuing the refund of coins in the kiosks. Id. § 14-20. Before the coin shortage, the kiosks

gave exact change, but now the kiosks round down to the nearest dollar for the cash refund and

Page 3 of 27
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otherwise issue a “change voucher” worth the remaining vélue of the coins, which can be redeemed
at the cashier’s window. Id. 99 21-22. So, for example, if a person cashed out $1.35 worth of
credits, they would receive $1 dollar from the kiosk and a voucher for $0.35 that could be redeemed
at the cashier’s window. Id. 9 21.

The allegedly deceptive part of this exchange is that the voucher refund kiosks fail to
inform patrons that they do not dispense coins until after the patron has received the voucher—nor
do the kiosks or the vouchers themselves inform patrons that they must visit the cashier’s window
tb receive their change. Id. 9 23. Plaintiff also takes issue with the fact that the change vouchers
expire. Id. Plaintiff alleges that three other local casinos posted signs explaining that coins would
be dispensed only at the cashier’s window, id. 9 26, but that the Micc(;sukee casino did not

expressly inform patrons of this policy until after Plaintiff filed a complaint with the NIGC, id. §

27. Plaintiff avers that he informed Defendant Osceola about this fraudulent scheme and that

Defendant Osceola disingenuously rejected the complaint,? in violation of “both IGRA’s mandate
that tribal gaming must be conducted in a fair and honest manner and the NIGC’s regulation that
requires the Tribe to have procedures in place to resolve disputes between the gaming public like
Plaintiff and itself.” Id. 97 28-29. Lastly, Plaintiff maintains that the Tribe’s decision to

permanently ban him from tribal facilities and territories was in violation of IGRA and NIGC

2 Plaintiff attaches as an exhibit the response letter from Defendant Osceola addressing his complaint, [ECF
No. 12-1]. The letter explains that after the NIGC forwarded the complaint to the tribe, an investigation
was conducted and a determination was made that the complaint was without merit. /d. The letter then
states:

All patrons have ample information to discern that the change remaining on all redeemed
tickets at the Kiosks may be cashed out by simply proceeding to the cashier cage to retrieve
said change in coins, or use the remaining credits at any gaming machine within 30 days.
This is standard practice at tribal and non-tribal casinos throughout the U.S.

Id: In conclusion, the letter adds: “In an abundance of caution, signs have been enhanced throughout

regarding the redemption of Kiosk tickets (see attachment), however all rules and procedures remain the
same with no alterations.” Id. _

Page 4 of 27
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because he engaged in the “protected activity of complaining about the Tribe’s unfair and dishonest
acts[.]”* Id. 9 30.

The Amended Complaint contains two causes of action: 1) “Violation of IGRA and NIGC
Regulations (FDUTPA, Conversion, Unjust Enrichment),” and 2) “Declaratory and Injunctive
Relief Pursuant to the Federal Declaratory Judgment Act.” Am. Compl. at 12, 16. Plaintiff seeks
“individual remedies including actual and compensatory damages, declaratory and injunctive
relief, taxable costs and (if applicable at a later date) reasonable attorney’s fees which are all
expressly recoverable under FDUTPA” or alternatively “declaratory and injunctive relief under
the Federal Declaratory Judgment Act.” Id. at 5.

On February 5, 2025, Defendants filed a Motion to Dismiss, [ECF No. 21], and a Motion
to Quash Service of Process, or in the Alternative, Vacate the Court’s Order Authorizing Service
of Process by Alternative Means, [ECF No. 22]. In the MTD, Defendants argue that this Court
lacks subject matter jurisdiction because: 1) tribal sovereign immunity bars this action, see MTD

at 6-10; 2) diversity jurisdiction is lacking because Plaintiff fails to allege a sufficient amount-in-

controversy and because all parties live in the same state, see MTD at 10-12; 3) diversity

jurisdiction is lacking under the Class Action Fairness Act (“CAFA”),* see MTD at 12-13; 4)
federal question jurisdiction is lacking, see MTD, at 13—17; and 5) Plaintiff’s declaratory relief

does not confer federal question jurisdiction, see MTD at 17. Defendants also argue that Plaintiff

3 Plaintiff also attaches the Tribe’s Trespass Order against him. [ECF No. 12-1]. Confusingly, the Trespass
Order is dated October 7, 2024, while Defendant Osceola’s letter responding to Plaintiff’s complaints is
dated October 31, 2024. Id. The letter also states that Plaintiff’s complaints to the NIGC were dated
October 17, 2024 and October 22, 2024. Id. The Court is not quite sure how a trespass order that pre-dates
a complaint could be in retaliation for said complaint; rather, the timeline of events implies that the NIGC
complaints might be in response to the trespass order.

* Though Plaintiff’s allegations, at points, certainly sound like a putative class action is being alleged, see

Am. Compl., 1 1, 28, 33, 40, 46 (describing the Tribe’s harm to Plaintiff and “countless others™), Plaintiff
has not filed as a class representative. Accordingly, the Court will not address the MTD’s CAFA rebuttal.

Page 5 of 27
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has failed to state a claim because: 1) no private right of action exists under IGRA or the NIGC,
see MTD at 17-19; 2) Plaintiff fails to state a claim under FDUTPA, see MTD at 19-22; 3)
Plaintiff fails to state a claim for conversion, see MTD at 22-23; 4) Plaintiff fails to state a claim
for unjust enrichment, see MTD at 23-24; 5) Plaintiff cannot state a claim for declaratory relief,
see MTD at 24; and 6) Plaintiff violates pleading rules by combining separate claims for relief in
a single count and failing to éllege a showing of entitlement to relief, see MTD at 24-25.
Defendants also argue that 1) service of process was insufficient, see MTD at 25; 2) the
Miccosukee Tribe of Indians of Florida is a necessary and indispensable party under Rule 19, see
MTD at 26-28; and 3) that the Amended Complaint is an improper shotgun pleading, see MTD at

28.

In response, Plaintiff maintains that this Court has subject matter jurisdiction under both

diversity and federal question jurisdiction, and that sovereign immunity does not bar this action.
See generally Opp’n to MTD. Plaintiff also disputes Defendants’ characterizations regarding the
sufficiency of the pleadings. See id. Regarding jurisdiction, Plaintiff repeats the assertions made
in his r-esponse to the Oraer to Show Cause. Id. at 7-11. And as for sovereign immunity, Plaintiff
states that he is allowed to sue tribal members in their individual capacity—but does not provide
any detail about their personal versus official capacity roles in the events underlying this action,
nor does he explain how either Defendant acted outside the scope of their authority. Id. at 6-7.
Plaintiff also states that “[c]ourts have recognized that a private right of action is available to non-
Indians under certain circumstances,” but does not provide any additional detail or analysis on this
point. Id. at 7.

LEGAL STANDARD

Federal courts are empowered to hear only those cases “‘within the judicial power of the

United States as defined by Article 111 of the Constitution,” and which have been entrusted to them

Page 6 of 27
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by a jurisdictional grant authorized by Congress.” Univ. of S. Alabama v. Am. Tobacco Co., 168
F.3d 405, 409 (11th Cir. 1999). The presumption is that “federal courts lack jurisdiction unless
the contrary appears affirmatively from the record.” DaimlerChrysler Corp. v. Cuno, 547 U.S.

. 332, 342 n.3 (2006) (quoting Renne v. Geary, 501 U.S. 312, 316 (1991)). In other words, it is the
Court’s responsibility to “zealously insure that jurisdiction exists over a case.” Smith v. GTE
Corp., 236 F.3d 1292, 1299 (11th Cir. 2001). When a multitude of jurisdictional questions exist,
“there is no mandatory ‘sequencing of jurisdictional issues,’”” and “a federal court has leeway ‘to
choose among threshold grounds for denying audience to a case on the merits.”” Sinochem Int’l
Co. v. Malaysia Int’l Shipping Corp., 549 U.S. 422, 431 (2007) (quoting Ruhrgas AG v. Marathon
Oil Co., 526 U.S. 574, 584-85 (1999)).

Defendants bring the Motion to Dismiss for lack of subject matter jurisdiction under
Federal Rule of Civil Procedure. 12(b)(1). See MTD at 1. Plaintiff makes rebuttal arguments under
both Rule 12(b)(1) and Rule 12(b)(6). See Opp’n to MTD at 4-6. Defendants also advance a
subset of arguments that sound in Rule 12(b)(6). See MTD at 23-25.

Jurisdictional challenges under Federal Rule of Civil Procedure 12(b)(1) “lie within the
exclusive province of the trial court.” Bentley v. Miami Air Int’l, Inc., No. 16-CV-24607, 2017
WL 8232192, at *2 (S.D. Fla. Feb. 13, 2017). “As the party seeking to invoke the Court’s
Jurisdiction, Plaintiff bears the burden of proving, by a preponderance of the evidence, facts
supporting the existence of federal jurisdiction.” Big League Ventures, LLC v. Certain

Underwriters at Lloyd’s, London, 474 F. Supp. 3d 1279, 1281 (S.D. Fla. 2020).

“To survive a motion to dismiss, a complaint must contain sufficient factual matter,

accepted as true, to ‘state a claim to relief that is plausible on its face.”” Ashcroft v. Igbal, 556
U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). When

evaluating a Rule 12(b)(6) motion to dismiss, the court must accept well-pleaded factual
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allegations as true and draw all inferences in favor of the plaintiff. Smith v. United States, 873
F.3d 1348, 1351 (11th Cir. 2017).

But, “when a defendant properly challenges subject matter jurisdiction under Rule 12(b)(1)
the district court is free to independently weigh facts.” Morrison v. Amway Corp., 323 F.3d 920,
925 (11th Cir. 2003). In reviewing a 12(b)(1) motion, “no presumptive truthfulness attaches to

plaintiff’s allegations, and the existence of disputed material facts will not preclude the trial court

from evaluating for itself the merits of the jurisdictional issue.” Lawrence v. Dunbar, 919 F.2d

1525, 1529 (11th Cir.1990) (quotation omitted). Notably, “it is extremely difficult to dismiss a
claim for lack of subject matter jurisdiction.” Garcia v. Copenhaver, Bell & Assocs., M.D.’s, P.A.,
104 F.3d 1256, 1260 (11th Cir. 1997) (citing Simanonok v. Simanonok, 787 F.2d 1517, 1519 (11th
Cir. 1980)).
ANALYSIS

The Miccosukee Tribe of Indians is a federally recognized Indian tribe. See Indian Entities
Recognized and Eligible to Receive Services from the United States Bureau of Indian Affairs, 89
Fed. Reg. 944, 945 (Jan. 8, 2024). The Tribe established the Miccosukee Business Council’s
Gaming Ordinance under tribal law and in accordance with the Indian Gaming Regulatory Act
(IGRA). See 25 U.S.C. §§ 2701 et seq.; see also [ECF No. 21-1]. IGRA “creates a framework for
regulating gaming activity on Indian lands.” Michigan v. Bay Mills Indian Cmty., 572 U.S. 782,
785 (2014); see also § 2702(3) (describing IGRA’s purpose as establishing “regulatory authority
... [and] standards for gaming on Indian lands”). IGRA is for tribes and states to manage gaming;
IGRA is not for private citizens to bring their consumer state law complaints about how a casino
is being m.anaged.

This action raises a variety of jurisdictional questions related to subject matter jurisdiction,

tribal sovereign immunity, and implied federal statutory private rights of action. Though the Court

Page 8 of 27
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finds that the federal law on which Plaintiff relies—IGRA—imbues this Court with subject matter

jurisdiction and that sovereign immunity does not bar all claims, IGRA does not ultimately open

the door to federal court here.

I. Subject Métter Jurisdiction

The Court begins with the issue of subject matter jurisdiction, as it must. See Am. C.L.
Union of Fla., Inc. v. City of Sarasota, 859 F.3d 1337, 1340 (11th Cir. 2017) (“[B]ecause of the
fundamental constitutional precept of limited federal power, a district court should inquire into
whether it has [subject-matter] jurisdiction at the earliest possible stage in the proceedings.”
(internal citations omitted)); see also Okla. Tax Comm’n v. Graham, 489 U.S. 838, 841 (1989)
(“The jurisdictional question in this case is not affected by the fact that tribal immunity is gqvemed
by federal 'la\iv.”).

Deferfldants\ assert that this Court does not possess the requisite jurisdiction to hear this
action, while Plaintiff assures this Court that it possesses both diversity and féderal question
jurisdiction. Plaintiff’s invocation of IGRA does provide federal questioﬁ Jurisdiction in this case,
but Plaintiff’s arguments regarciing diversity jurisdiction are markedly wrong. The Court b.egins
with the question of diversity jurisdiction.

A. Diversity Jurisdiction Is Lacking

Diversity jurisdiction exists “where the matter in controversy exceeds the sum or value of
$75,000, exclusive of interest and costs, and is between citizens of different states.” 28 U.S.C.
§ 1332(a)(1). “Where [] the plaintiff ésserts diversity jurisdiction, he has the burden to prove th_at
there is diversity” by a preponderance of the evidence. King v. Cessna Aircraft Co., 505 F.3d

1160, 1171 (11th Cir. 2007); see also Morrison v. Allstate Indem. Co., 228 F.3d 1255, 1275 (11th

Cir. 2000).

Page 9 of 27
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Here, Plaintiff asserts that this Court enjoys diversity jurisdictioq because he is a resident
of Florida while Defendants Cypress and Osceola are foreign defendants because they are
members of a federally recognized tribe. Opp’nto MTD at 9-11. Defendants maintain that there
is no diversity in this action because tribal members are citizens of the states where they reside.
MTD at 10. Defendants also contend that Plaintiff has failed to allege that the amount in
controversy exceeds the sum or value of $75,000. Id.

In his response, Plaintiff confusingly asserts that the amount-in-controversy requirement
in § 1332 is “irrelevant,” explaining that his Amended Complaint “does not contain any limiting

language from which the Court can conclude that his prayer for monetary damages falls below the

jurisdictional amount.” Opp’n to MTD at 9. Plaintiff then cites a single case from 1938 that

mentions the existence of the legal certainty test Before conclusorily adding that “[m]easured by
that standard, it cannot be said to a legal certainty that Plaintiff’s Am_ended Complaint does not
satisfy that test.” Id. (citing St. Paul Mercury Indem. Co. v. Red Cab Co., 303 U.S. 283 (1938)).
. Plaintiff also contends that “neither the United States Supreme Court nor the Eleventh Circuit nor
any district court within the Eleventh Circuit having controlling of persuasive authority over this
Court has ever ruled that for purposes of diversity jurisdiction, members of a federally recognized
Indian tribe . . . are deemed citizens of the state where they reside.” Id. at 10. In Reply, Defendants
claim that Plaintiff has misstated the legal certainty test and cite to several binding and persuasive
cases supporting the contention that tribal members are citizens of the states in which they reside
for purposes of diversity jurisdiction. See MTD Reply at 5.
i. Amount-in-Controversy
Plaintiff does not allege any facts in the Amended Complaint that would satisfy the
amount-in-controversy requirement. See generally Am. Compl. Though Plaintiff attaches some

nearly illegible photos to the Amended Complaint that show at least one approximately $0.40
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voucher, see [ECF No. 12-1], there is otherwise no allegation that he has suffered any monetary
damages—Ilet alone $75,000. And Plaintiff’s seeming invocation of the legal certainty test—"it
cannot be said to a legal certainty that Plaintiff’s Amended Complaint does not satisfy that test,”

see Am. Compl. at 9—provides no assistance either.

Defendants are correct that Plaintiff misstates that test. The legal certainty test provides

that when “taking [the Plaintiff’s] factual allegations as true, the court can dismiss only if it is
convinced ‘to a legal certainty’ that the claims of the plaintiff in question will not exceed $75,000
(the current jurisdictional threshold).” Mclntosh v. Royal Caribbean Cruises, Ltd., 5 F.4th 1309,
1312 (11th Cir. 2021) (quoting Hunt v. Washington State Apple Advert. Comm’n, 432 U.S. 333,
346 (1977)). “However, when the plaintiff pleads an unspecified amount of damages, it bears the
burden of proving by a preponderance of the evidence that the claim on which jurisdiction is based
exceeds the jurisdictional minimum.” Fastcase, Inc. v. Lawritér, LLC,907 F.3d 1335, 1342 (11th
Cir. 2018) (internal citations omitted). “This additional requirement is warranted because there is
simply no estimate of damages to which a court may defer.” Id.

Plaintiff’s contention that the amount-in-controversy requirement is irrelevant because his
Amended Complaint contains no limiting language inexcusably flips the burden. See Opp’n to
MTD at 9. Plaintiff bears the burden of meeting the requirements that bestow jurisdiction upon
this Court—not Defendant. But, beyond simply misstating which party bears the burden, Plaintiff
also alleges that Defendants possess specific accounting on the quantity of damages, i.e., how
many times Plaintiff has received a coin voucher at the casino—and accordingly requests
discovery. Opp’nto MTD at 2-3 n.1. While there are situations in which jurisdictional discovery
is warranted, a plaintiff must make an initial showing sufficient to warrant such discovery. Here,

Plaintiff has failed to meet any burden.
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Unfortunately for Piaintiff, the math just does not add up See Young v. Caesars Ent., Inc., -
No. 22-5331, 2023 WL 3295600 (W.D. La. May 05, 2023) (ﬁnding as a legal certainty that
Plaintiff’s identical cash-out kiosk claims could not meet the amount-in-controversy requirement
on either an individual or class basis); see also Scherer v. MGM Resorts Int’l; No. 1:22($V258-
HSO-BWR, 2023 WL 2776675 (S.D. Miss. Apr. 04, 2023) (ﬁndiné as a legal certainty that
Plaintiff’s identical cash-out kiosk claims could not meet the amount-in-controversy requirement
on a class basis). Defendants a/ver it is highly improbable that Plaintiff could meet the threshold
bepause “for Plaintiff to reach the $75,000 amqunt in contro;/ersy, he would need at least 75,576'
maximum Vélue ($0.99) change vouchers for himself during a period bf nearly three years —
approximately 56 maximum value changé vouchers every day for 1399 days.” MTD at 10. But
given these numbers, it is nét Just highly improbable that Plaintiff could meet this threshold—it is
legally certain that he cannot. Plaintiff has thus failed to establish that the amount-in-cor_ltroversy.
requirement is satisfied.

ii. Citizenship

Plzﬁntiff asserts that this Court enjoys diversity jurisdiction because he is a citizen of
Florida and because “[é]s members of a federally recognized Indian tribe, i.e., a sovereign nation,
Defendants Cypress and Osceola are foreign defendants.” Am. Compl. ] 4. Plaintiff is wrong.

The Supreme Court has stated that Native Americans “are citizens of the States in which
they reside.” Iow;a Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 18 n.10 (1987). Several persuasive
authorities, including some within the Eleventh Circuit, have concluded the same. .See', eg.,
Henry-Bey v. Champery Real Est. 2015, LLC, No. 18-80953, 2018 WL 7824482, at *2 (S.D. Fla.
Dec. 18, 2018) (failing to find diversity citizenship requirements met where “Plaintiff appear[ed]
to be claiming that, because he is a Native American, he [wa]s not a citizen -of the United States

and [wa]s instead a ‘federal plaintiff” who is diverse from any defendants who are citizens of the
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United States”); Y‘Ward v. Mortimer, No. 10-CV-4154 JSWDW, 2010 WL 3761906, at *1

(E.D.N.Y. Sept. 16, 2010) (“The law is clear that, for diversity purposes, Native Americans

residing on reservations are citizens of the state where the reservation is located.”).

Tribal members are citizens of the states in which they reside. . In this case, both Defendants
reside in Florida, an undisputed fact, and Plaintiff also resides in Florida. Since all parties reside
in Florida, the diversity requirement is not satisfied. |

B. Federal Quéstion Jurisdiction Is Conferred by IGRA
Federal question jurisdiction exists “only when a federal question is presented on the face
of the plaintiff’s Well-pleaded éomplaint.” Caterpfllar Inc. v. Williams, 482 U.S. 386, 392 (1987)
| (interpreting 28 U.S.C. § 1331). “[A] federal court may dismiss a fedetal question claim for lack
of subject matter jurisdiction only if: (1) ‘the alleged claim under the Constitution or federal
statutes élearly appears to be immatérial and made solely for tiqe purpose of obtaining jurisdiction’;
or (2) ‘such a claim is wholly insubstantial and frivolous.’” Blue Cross & Blue Shield of Ala. v.
Sanders, 138 F.3d 1347, 1352 (11th Cir. 1998).(citing Bell v. Hood, 327 U.S. 678, 68283 (1946)).

Defendants contend tha;[ there is no federal question jurisdiction here because of the
Eleventh Cifcuit’s decision in Tamiami Partners, Ltd. By and Through Tamiami Development
Corp. v. Miccosukee Tribe of Indians of Fla., 63 F.3d 1030 (11th Cir. 1995) (Tamiami II).
Speciﬁcally, Defendants argue that under Tamiami 11,

the Eleventh Circuit determined that thé plaintiffs brought claims
arising under the laws of the United States because the plaintiffs had
-a written agreement with the Tribe that “incorporates — by operation
of law if not by reference — the provisions of the IGRA and the

NIGC’s regulations that govern [the parties’ gaming] operations”
and “Tamiami’s claims that the Tribehas an obligation under IGRA

5 Tamiami II is the second of three Eleventh Circuit opinions regarding an IGRA-related dispute between
the Miccosukee Tribe and the contractor managing the Tribe’s bingo facility that were issued in 1993, 1995,
and 1999. See Tamiami Partners, Ltd. v. Miccosukee Tribe of Indians of Fla., 999 F.2d 503 (11th Cir.
1993) (Tamiami I); Tamiami II, 63 F.3d 1030; Tamiami Partners ex rel. Tamiami Dev. Corp. v. Miccosukee
Tribe of Indians of Florida, 177 F.3d 1212 (11th Cir. 1999) (Tamiami III).
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and the NIGC’s regulations—which the Agreement incorporates—
to process an application for a license in good faith and that the Tribe
‘has breached that obligation are claims arising under federal law;
hence the district court had subject matter jurisdiction over
Tamiami's breach of contract claim against the Tribe.”

MTD at 14 (quoting Tamiami II, 63 F.3d at 1047). Defendants then continue: “Plaintiff does not

allége a written agreement between himself and Defendants, let alone the Miccosukee Tribe of

Indians of Florida, incorporating the IGRA or NIGC, such that federal question jurisdiction would

exist.” MTD at 15. In other words, Defendants maiﬂtain that under Tamiami 11, subject matter
jurisdiction only exists where the action incorporates IGRA or the NIGC. Id. But this reading is
misplaced. The court in Tamiami II went on to explain that failure to state a proper cause of action,
as the plaintiffs in that case had failed to do, is a merits question; it does not warrant dismissal for
want of jurisdiction. See Tamiami II, 63 F.3d at 1047 (quqting Bell, 327 U.S. at 682). And the
Supréme Court has said the same, also in the context of IGRA. See Michigan v. Bay Mills Indian
Cmty., 572 U.s.‘_782 (2014).

In Bay Mills, the Supreme Court addressed the scope of tribal sovereign immunity in a
gaming dispufe between the state of Michigan and the Bay Mills indian_ /Community governed by.
IGRA. In a footnote, the Céurf explained that: “The general federal-question statute, 28 U.S.C.
§ 1331, gives a.district court subject matter jurisdiction to decide any claim alleging a violation of
IGRA. Nothing in § 2710(d)(7)(A)(ii) or any othér pfOVisiOn of IGRA limits that grant of
jurisdiction (although those provisions may indicate that a party has no statutory right of action).”
Bay Mills, 572 U.S. at 788 n.2 (emphasis added). Though expfessed in a footnote, the Supreme
Court could not have been any clearer that an alleged IGRA violation confers federal question

jurisdiction upon a district court.®

6 The Supreme Court’s declaration in Bay Mills does not appear to affect the general rule that a federal
statute confers federal question jurisdiction “unless the claim ‘clearly appears to be immaterial and made
solely for the purpose of obtaining jurisdiction or where such a claim is wholly insubstantial and frivolous.””

Page 14 of 27




Case 1:24-cv-24670-RAR  Document 40 Entered on FLSD Docket 07/23/2025 Page 15 of 27

Moreover, the conclusion that an alleged violation of IGRA confers jurisdiction—

fegardiess of whether a statutory right of action exists—aligns with precedent outside the context

of‘ IGRA. As the Supreme Court has explained, ;‘[i]t is firmly established in our cases that the'

absence of a valid (as opposed to arguable) -cause of actioh does not implicate subject-matter

jurisdiction, i.e., the courts’ statutory or _coneﬁtufional power to adjudicate the case.” ASteel Co.,

523 U.S. at 89; see also Be{l, 327 U.S. at 682 (expleining that “[j]urisdiction ... . is not defeatedl

. byethe possibility that the averments might fail to state a cause of action on which petitioners

" could actually recover”). Accordingly, this Court has subject matter jurisdiction by way of federal
question under IGRA. Ahy questions as to the existen'ce of a statutory right of action are

subsequentlly analyzed as a matter of pleading sufficiency. See also M.H.D. v. Westngnster

| Schooés, 172 F.3d 797, 802 n.12 (11th Cir. 1999) (“When a party claims a right that arises under
tﬁe Jaws of the Uﬁifed States, a federal court has jurisdiction over the controversy. If the court

concludes that the federal statute provides no relief, . then it properly dismisses that cause of

action for failure to state a claim under Fed. R. Civ. P. ]2(b)(6) or 12(c).”).’

Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 89 (1998) (quoting Bell, 327 U.S. at 682). Arguably,
here, both IGRA and the errant NIGC regulatlons are included merely for the purpose of obtaining
jurisdiction. See, e.g., Miccosukee Tribe of Indians of Fla. v. Kraus-Anderson Const. Co., 607 F.3d 1268,
1273 (11th-Cir. 2010) (“Although this is not a stringent standard, a mere incantation that the cause of action
involves a federal question is not always sufficient.”). Because the Court finds that neither IGRA, nor the
NIGC regulations provide a private right of action, see supra Section 111, the Court does not assess whether
the inclusion of these statutes was wholly insubstantial and frivolous. Cf Tamiami II, 63 F.3d at 1047 n.2
(quoting Bell, 327 U.S. at 682-83) (“Tamiami’s IGRA claims are not ‘immaterial and made solely for the
purpose of obtaining jurisdiction’; nor are they ‘wholly insubstantial and frivolous.’”).

7 Given the presence of federal question jurisdiction under IGRA, the Court has supplemental jurisdiction,
see 28 U.S.C. § 1367, over Plaintiff’s interrelated (but improperly commingled) state-law claims in Count

I of the Amended Complaint. Royal Canin U.S.A., Inc. v. Wullschleger, 604 U.S. 22, 27 (2025) (“But ifa
_complaint includes the requisite federal question, a federal court often has power to decide state-law
questions t00.”); United Mine Workers of Am. v. Gibbs, 383 U'S. 715, 725 (1966) (explaining supplemental
jurisdiction exists when the state and federal claims “derive from a common nucleus of operative fact”).
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II. Sovereign Immunity
. Next, because of “the fundamentally jurisdictional nature of a claim of sovereign
immunity,” the Court addresses the question of whether sovereign immunity bars Plaintiff’s
claims. Seminole Tribe of Fla., 181 F.3d at 1241 n.4. Questidns of tribal sovereignty must be
considered “before reaching the issue of failure to state a claim.” Id.; see also Inglish Ints., LLC
v. Seminole Tribe of Fla., Inc., No. 2:10-CV-367, 2011 WL 208289, at *2 (M.D. Fla. Jan. 21,
2011) (explaining that “even if a federal court has statutory jurisdiction, Indian sovereign
immunity is a ‘consideration [which] determines whether a court has jurisdiction to hear an
action’”) (quoting Taylor v. Ala. Intertribal Council, Title IV J.T.P.A., 261 F.3d 1032, 1034 (11th
Cir. 2001)).
“Although the Supreme Court has expressed some doubt about the continued wisdom of
the tribal immunity doctrine, it is nonetheless clear that ‘[a]s a matter of federal law, an Indian

tribe is subject to suit only where Congress has authorized the suit or the tribe has waived its

immunity.”” Contour Spa at the Hard Rock, Inc. v. Seminole Tribe of Fla., 692 F.3d 1200, 1203—

04 (11th Cir. 2012) (citing Kiowa Tribe of Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 754 (1998)).
Moreover, “[t]ribal officials ordinarily enjoy sovereign immunity in federal court from claims
against them in their official capacities under federal or state law..” Muscogee (Creek) Nation v.
Rollin, 119 F.4th 881, 887 (11th Cir. 2024). There is no dispute here that sovereign immunity as
to the tribe, a non-party, has not been waived. However, the Eleventh Circuit has “extended the
Ex parte Young doctrine to tribal officials” f-or alleged violations of federal law. Alabama v. PCI
Gaming Auth., 801 F.3d 1278, 1288 (11th Cir. 2015); see also Muscogee (Creek) Nation, 119 F.4th
at 887 (“But, under Ex parte Young, tribal officials are not immune from suits that seek prospective

declaratory or injunctive relief against ongoing violations of federal law.”).
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The Eleventh Circuit’s analysis of comparable claims in Alabama v. PCI Gaming Authority
provides useful guidance in this context. 801 F.3d 1278 (llth. Cir. 2015). In PCI Gaming
Authority, the Eleventh Circuit considered whether tribal officers, sued as individuals in their
official capacity, enjoyed sovereign immﬁnity. Id. at 1288. The Court considered immunity
regarding alleged violations of 1GRA and state law separately. Id. at 1288-93; see also Muscogee
.(Creek) Nation, 119 F.4th at 887 (“Courts must consider sovereign immunity and any exceptions
to it on a claim-by-claim and defendant-by-defendant basie.”). Accordingly, this Court will

analyze the federal law and state-law claims separately.?

A. Sovereign Immunity Does Not Bar Plaintiff’s Federal Law Claims

The Eleventh Circuit began with alleged violations of federal law under IGRA. The Court
explained that “‘[a]n allegation of an ongoing \riolation of federal law where the requested relief
rs prospective is ordinarily sufficient to invoke the Young fiction,” such that the state officer is not
immune from suit.” PCI Gaming Auth., 801 F.3d at 1288 (quoting Idaho v. Coeur d’Alene Tribe
of Idaho; 521 U.S. 261, 281 (1997)). The Court then noted'that “[a]lthoqgh tribal officials are
generally entitled to immunity for acts taken in their official capacity and within the scope of their |
authority, ‘they are subject to suit under the doctrine of Ex parte Young when they act beyond their
authority’ by violating a federal statute.” Id. at 1288 (queting T amiami 111, 177 F.3d at 1225). The
Court distinguished Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 47 (1996), which bars
application of Ex parte Young where a detailed ‘remedial scheme exists, by e)rplaining that

“Seminole Tribe I neither addressed nor decided whether state and tribal officials are immune from

§ Plaintiff does not separately delineate the federal and state-law claims in his Amended Complaint, which
bears many of the hallmarks of a “shotgun pleading.” See generally Am. Compl.; accord Weiland v. Palm
Beach Cnty. Sheriff’s Off., 792 F.3d 1313, 1321 (11th Cir. 2015). But, for purposes of the sovereign
immunity analysis, the Court differentiates Plaintiff’s federal law claims under IGRA and NIGC regulations
from those under state law, namely violations of FDUTPA, conversion, and unjust enrichment.
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other IGRA-based claims to enforce rights for which the statute does not set forth such a detailed, |

limited remedial scheme.” Id. at 1289.

Here, Plaintiff similarly invokes sections of IGRA that do not include a detailed remedial
scheme barring the application of Ex parte Young. And, because Plaintiff alleges that Defendants
are committing ohgoing viola;ﬁons of federal law outside the scope of their authority, and Plaintiff
seeks declaratory and injunctive relief, his federal law claims are not barred by sovereign

“immunity.® PCI Gaming Auth., 801 F.3d at 1288 (“Because [plaintiff] alleges that the Individual
Defendants are committing ongoing violations of IGRA, a federal law,Aand seeks declaratory and
injunctive fe]ief to stop the violations, the officials are not entitled to immunity.”).

B. Sovereign Immunity Bars Plaintiff’s State-Law Claims

As for the state-law claims in PCI Gaming Authority, however, the Eleventh Circuit
reached a different conclusion, because “the Ex parte Young doctrine does not reach such claims.”
Id. at 1290. The Court explained that “[t]he immunity tribal officials enjoy from state-law claims
brought in federal court is narrower than the immunity of state officials from such claims . . . tribal
officials may be subject to suit in federal court for violations of state law uﬁder the fiction of Ex
parte Young when their conduct occurs outside of Indian lands.” Id. (citing Bay Mills, 572 U.S.
at 795-96) (emphasis added); see also Muscogee (Creek) Natioﬁ, 119 F.4th at 887 (“And although
Ex ﬁarte Young also permits suits against tribal ofﬁcials fo; prospective relief against ongoing -
violations of siate law, it permits that relief only when the challenged conduct occurs outside of

Indian lands.” (internal citations omitted)). However, as Alabama conceded in PCI Gaming

? Plaintiff’s allegations are bare and likely do not state a plausible claim for relief. For example, Plaintiff
never explains sow Defendants acted outside the scope of their authority, nor does Plaintiff explain how
the harm is ongoing since Defendants have now, as far as the record shows, put up signs alerting customers
about the cash-out kiosk system. See generally Am. Compl.; ¢f. MTD at 8 (“Plaintiff fails to raise any
allegations about what, when, where, or why the Defendants acted beyond their authority.”). However,
because the federal law upon which Plaintiff’s claims rest does not provide a right of action, see supra
Section III, the-Court need not reach the issue of pleading sufficiency.
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Authority, the “Individual Defendants enjoy immunity from its state law claim if the casinos are
located on Indian lands.” PCI Gaming Auth.., 801 F.3d at 1290. That is because “tribal immunity
‘is a matter of federal law and is not subject to diminution by the States.”” Bay Mills, 572 U.S. at
789 (quoting Kiowa Tribe of Okla., 523 U.S. at 756)). Accordingly, Plaintiff’s state-law claims
commingled under Count I are barred by sovereign immunity.

III. IGRA Affords Jurisdiction but Not a Private Right of Action

As Bay Mills instructs, the question of whether a statute such as IGRA confers jurisdiction
is clear, but the question of whether it provide.s a private right of action is an entirely different
inquiry. See Bay Mills, 572 U.S. at 788 n.2. Whether a sfatute provides a valid caﬁse of action

does not implicate subject-matter jurisdiction; rather, it is a pleading question. See Steel Co., 523

U.S. at 89. Here, because the federal law upon which Plaintiff relies does not provide a statufory

right of actiori, Plaintiff fails to state a federal claim under Count 1%

Defendants assert a litany of reasons why and how Plaintiff fails to state a claim, see
generally MTD, but the Court need only address the first: that IGRA provides no privat.e right of
‘action. In support of his assertion that there is, in fact, a private right of action under IGRA,
Plaintiff makes one brief conclusory statement and cites a single entirely inapt case. Plaintiff

merely proffers that “Courts have recognized that a private right of action is available to non-

'% As'Defendants note, Plaintiff never identifies a specific provision of the NIGC regulations on which to
base jurisdiction. See MTD at 15. Plaintiff, at one point, mentions “25 C.F.R. section 552.2(¢)” in relation
to NIGC regulations, but as far as the Court can tell, this provision does not exist. See Am. Compl. at 10
n.4. Itis possible that Plaintiff intended to cite to 25 C.F.R. § 522.2(e), titled “Submission requirements,”
which states that “A tribe shall submit to the Chair via electronic or physical mail all of the following
information with a request for approval of a class II or class HI ordinance or resolution, or amendment
thereto . . . A copy of the procedures for resolving disputes between the gaming public and the tribe or the
management contractor.” It is not at all clear to the Court how a private right of action could exist within
such a quotidian statute detailing submission requirements for tribal gaming agreements. Accordingly,
without accurate citations or developed arguments, the Court cannot comment. Campbell v. Air Jamaica
L., 760 F.3d 1165, 1168-69 (11th Cir. 2014) (explaining that liberal construction of pro se pleadings
“does not give a court license to serve as de facto counsel for a party, or to rewrite an otherwise deficient
pleading in order to sustain an action” (quotation omitted)).
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Indians under certain circumstances.” Opp’n to MTD at 7 (citing Contour Spa, 692 F.3d at 1209
(citing Dry Creek Lodge, Inc. v. Arapahoe & Shoshone Tribes, 623 F.2d 682, 685 (10th Cir. 1980)).
Contour Spa determined the scope of tribal sovereign immunity in a case in which a commercial

lessee brought an action against the Tribe based on the leasing agreement and the Indian Civil

Rights Act ICRA)—not IGRA. Contour Spa, 692 F.3d at 1201. Despite Plaintiff’s assertion, it

is obvious that the Couft in Contour Spa did not contemplate a private right of action. After briefly
describing the Tenth Circuit’s opinion in Dry Creek Lodge, Iné., the Coﬁrt explained that the
district court need not have gone so far as to apply the circuit’s framework for determining when
ICRA creates an implied right of action because “[t]he law is crystal clear that tribal immunity
applies unless there has been congressional abrogation or waiver by the tribe.” Contour Spa, 692
F.3d at 1209. Then, entirely undermining Plaintiff’s argument here, the Court explained that: “The
very notion of an implied cause of action against an Indian tribe protected by sovereign immunity
is at war with the requirement that Congress must expressly abrogate the tribe’s immunity. The
Indian Civil Rights Act provides no basis to subject the Seminole Tribe to the instant suit.”
Contour Spa, 692 F.3d at 1209-10.

Plaintiff also attempts to djstinguish the Southem District of California’s persuasive
opinion in Harris v. Sycuan Band of Diegueno Mission Indians, No. 08CV2111-WQH-AJB, 2009
WL 5184077 (S.D. Cal. Dec. 18, 2009). In Harris, the plaintiff was similarly seeking to hook the
question of federal jurisdiction on the remedies provided by IGRA. Harris, 2009 WL 5184077, at
*1-2. The court found that it did not have jurisdiction to hear the case because IGRA does Vnot
confer a private right of action. Id. ét *6—7. Moreover, as here, the plaintiff in Harris tried to cite
the same provision of IGRA regarding conformance with the Tribal-State compact, but the court

found that “[e]ven if the [complaint] had alleged that [IGRA provisions] were violated, the ‘IGRA
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provides no general private right of action.”” Id. at *7 (citing Hein v. Capitan Grande Band of
Diegueno Mission Indians, 201 F.3d 1256, 1260 (9th Cir. 2000)).

Plaintiff first asserts that Harris is inapplicable because in that case, the Tribe was the sole
defendant and no individual officers were joined. However, Plaintiff does not explain how this
difference overcomes IGRA’s lack of a private right of acti‘on. Opp’n to MTD at 8. The Court’s
most generous reading is that perhaps Plaintiff means to state that the differing applications of
sovereign immunity as to sovereigns compared to individuals somehow translates in equal force
to the question of private rights of action. But with no explanation from Plaintiff, the Court cannot
adequately analyze such a claim. And, in any event, whether a statute confers a private right of
action is a different question than whether immunity bars such an action. PCI Gaming Auth., 801
F.3d at 1293 (analyzing failure to. state a claim due to the absence of a right 0f action after
determining which claims were barred by sovereign immunity).

Next, Plaintiff maintains Harris is distinguishable “because Tamiami Partners, 63 F.3d
1030, and Michigan v. Bay Mills Indian Co)nmum'ty, 572 U.S. 782, amply recognize that a private
cause of action exists against individual tribal officials who engage in unlawful conduct.” Opp’n
to MTD at 8. Again, Plaintiff provides no further explanation for this asserﬁon, nor does he even
provide a pincite that might point the Court 'in the direction of a colorable argument. Moreover,
the Tamiami II Court disposed of a claim alleging violations of IGRA and the NIGC’s regulations
on the grounds that there was no right of action. 63 F.3d at 1048 (“We dispose of that claim on
the separate ground that, because IGRA provides Tamiami no right of action, Tamiami has failed
to state a claim for relief.”).

Lastly, Plaintiff declares that Harris is distinguishable “because Plaintiff’s Amended
Complaint expressly requires that the Court interpret discrete provisions of IGRA and the NIGC

regulation insofar as the individual Defendants’ unlawful conduct is concerned.” Opp’n to MTD
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at 9. Again, Plaintiff provides no further explanétion beyond this single conclusory statement and
cites no law in support of his position. Without more, the Court cannot adequately address "
Plaintift’s arguments as to this purported distinction.

Beyond the obviously relevant application of Harris, there is ample case law cléarly stating
that IGRA does not confer a private right of action. See, e.g., Hein, 201 F.3d at 1260 (“IGRA
provides no general private right of action.”); Hartman v. Kickapoo Tribe Gaming Comm ’'n, 319
F.3d 1230, 1233 .(IOth Cir. 2003) (holding that “IGRA contains no implied private right of action
in favor of an individual seeking to enforce compliance with the statute’s provisions."’); Tamiami
11, 63 F.3d at 1049 (“IGRA provides it no right to relief.”); see also Seminole Tribe of Fla., 181
F.3d at 1242 (explaining that “ambiguities in federal laws implicating Indian rights must be
resolved in the Indians’ favor”).

Because “where IGRA creates a private cause of action, it does so explicitly” and “[w]here
a statute creates a comprehensive regulatory scheme and provides for particular remedies, courts
'should not expand the coverage of the statute,” the Court declines to expand IGRA’s coverage.
Hein, 201 F.3d at 1260 (citations omitted). Plaintiff cites to no provision of IGRA or the NIGC
regulations that explicitly provides a private right of action, and that is because he cannot do so—
no such provision exists. See Hartman, 319 F.3d at 1233 (“[N]owhere does IGRA expressly
authorize private individuals to sue directly under the statute for failure of a tribe . . . to comply
with its provisions.”).

Given the widespread agreement that IGRA confers no private right of action, the Court

sees no need to delve deeply into the “issue of whether a statute creates by implication a private

right of action”—which is “a ‘question of statutofy construction.”” Love v. Delta Air Lines, 310
F.3d 1347, 1351 (11th Cir. 2002) (quoting Cannon v. Univ. of Chicago, 441 U.S. 677, 688 (1979)).

That being said, the Court adds a few observations.
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First, the specific provision upon which Plaintiff hinges his argument is an introductory
section explaining that IGRA is for the protection of the tribes, not consumers such as himself.

Plaintiff’s singular IGRA hook is that “Section 2702(b) [sic] of IGRA expressly declares that

among the Act’s purposes is ‘to assure that gaming is conducted fairly and honestly by both the

22

operator [Tribe] and players. Arﬁ. Compl. at 10 n.4. But the subsection in its entirety relays
quite a different meaning. Subsection (2) of § 2702, entitled Declaration of Policy, explains that
_the purpose of the chapter is:
| to provide a statutory basis for the regulation of gaming by an Indian
tribe adequate to shield it from organized crime and other
corrupting influences, to ensure that_the Indian tribe is the primary
beneficiary of the gaming operation, and to assure that gaming is
conducted fairly _and honestly by both the operator and players].]
25 U.S.C. § 2702 (emphases added). Plaintiff’s alteration of the quote to add “[Tribe]” is also not
entirely accurate. In this case, the Tribe might be operating the casino, but in most of the other
IGRA cases cited by the pames the operator is a contracted third-party in a dispute with the Tribe
over an operatlve gaming agreement See, e.g., Tamiami 1, 999 F.2d 503; Tamiami II, 63 F.3d
1030; T amiami I11, 177 F.3d 1212; Contour Spa, 692 F.3d 1200. Read in its entirety, this section
of IGRA clearly lacks any enforcement language and only seeks to explain a single purpose: IGRA
is for tribes—it is not for casino patrons.
Second,l though the question of legislative intent comes second to statutory construction in.
' deterﬁlining whether a private right of action exists, see Love, 310 F.3d at 1353 (citing Alexander
v. Sandoval, 532 U.S. 275, 288 (2001)), it seems illogical that Congress would have contemplated
a pfivate right of action for IGRA. BeyOnd the vital impoﬁance of a tribe’s self-determination,
see National Farmers Union Insurance Companies v. Crow T ribé of Indians,; 471 U.S. 845, 856

(1985) (“Congress is committed to a policy of supporting tribal self-government and self-

determination.”), the statute was designed to regulate gaming between tribes and states—not to
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allow a vehicle fof casino patrons to air their grievances. As the Eleventh Circuit has stated, “[t]he
legislatiVe history makes clear the purpose and effect of the statute: to protect the Indian gaming
industry from corruption and to provide for extensive federél oversight of all but the most
rudimentary forms of Indian gaming.” Tamiami II, 63 F.3d at 1033. |

Thus, IGRA provides no private right of action and Plaintiff fails to state a claim for relief.
And in the words of the Eleventh Circuit: “This result should come as no surprise[.]” Tamiami ]j,
63 F.3d at 1049. “[A]s the Supreme Court has observed, ‘the fact that a federal statute has been
violated a'nd some person harméd does not automatically give rise to a private cause of action in
favor of that person.”” Id. (quoting Touche Ross & Co. v. Redington, 442 U.S. 560, 568 (1979)).

IV. Plaintiff’s Claim Under the Federal Declaratory Judgment Act Fails

Given that there is no private right of action under IGRA and sovereign immunity bars
Plaintiffs’ state-law claims, the commingled causes of action found under Count I of the Amendec.lA
Complaint are foreclosed. Théf leaves only Count 1l for declaratory relief under fhe Federal
Declaratory Judgment Act. See Am. Compl at 16. But under the Act, a court maintains broad
discretion over whether to exercise jvlnlrisdiction over claims. “The Declaratory Judgment Act
pro;/ides that a court ‘may declare !the rights and other legal relations of any interested pafty,’ 28
U.S.C. § 2201(a) (emphasis added), not that it must do s0.” MedImmune, Inc. v. Genentech, Inc.,

549 U.S. 118, 136 (2007); see also Ameritas Variable Life Ins. Co. v. Roach,411 F.3d 1328, 1330

(11th Cir. 2005)'(e"xp1ainihg the’ Deélaratdry Judgment Act “only gives the federal courts

competence to make a declaration of rights; it does not impose a duty to do so.”). Courts thus have
“unique and substantial discrétion in deciding whether to declare the rights of litigants.” Wilton v.
Seven Falls Co., 515 U.S. 277, 286 (1995).

More importantly, a federal declaratory judgment action requires an “actual éqntroversy.”

28 U.S.C. § 2201(a). To satisfy the “actual controversy” requirement, “there must be a substantial
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continuing controversy between two adverse parties.” Malowney v. Federal Collection Deposit
Group, 193 F..3d 1342, 1347 (11th Cir. 1999) (qﬁoting Emory v. Peeler, 756 F.2d 1547, 1552 (11th
Cir. 1985) (“The plaintiff must allege facts from which the continuation of the dvispute may be
reasonably inferred. -Additionally, the continuing controversy may not be conjectural,
hypothetical, or conﬁngent; it must be real and immediate, and create a definite, rather than
speculative threat of future injury.”)). “Consequently, a party seeking declaratory relief must

vsatisfy the same jurisdictional requirements prerequisite to the bringing of other suits.” Wendy’s

Int’l, Inc. v. City of Birmingham, 868 F.2d 433, 435 (11th Cir. 1989); see also Antares

Uﬁderwrz'ting Ltd. v. E&D Mainstreet Corp, No. 6:21-CV-371-JA-DCI, 2021 WL 6298666, at *1
(M.D. Fla. Oct. 21, 2021) (“Before declaratory relief is available pursuant to the Act, an
independent basis for federal jurisdiction must be established.”).

Here, given that there is no federal cause of action under IGRA or NIGC regulations and
that soverei~g‘n immunity bars Plaintiff’s remaining state-law claims, there is simply no “actual
controversy” remaining. The Federal Declaratory Judgment Act, 28 U.S.C. § 2201(a), “does not
provide an independent basis for federal question jurisdiction.” Emmanuel v. Charter Bank, NA,
LLP,No. 616CV21650RL41KRS, 2017 WL 4271666, at *3 (M.D. Fla. July 31, 2017), report and
recommendation adopted sub nom. Emmanuel v. Charter Bank, NA, No. 616CV21650RL41KRS,
2017 WL 4242392 (M.D. Fla. Sept. 22, 2017); see also Wendy’s, 868 F.2d at 435 (“[T]he
Declaratory Judgment Act does not enlarge the jufisdiction of the federal courts but rather ‘is

- operative only in respect to controversies which are such in the constitutional sense . . . Thus the
operation of the Declaratory Judgment Act is procedural only.’” (quoting Aetna Life Ins. Co. v.
Haworth, 300 U.S. 227, 240 (1937)). Indeed, the Amended Complaint “does not contain any
allegations which could reasonably support a finding that the [Plaintiff is] likely to be subject to

future injury from the application of the statute [he] challenges.” Malowney, 193 F.3d at 1347.
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Accordingly, the Federal Declaratory Judgment Act includes no hook on which to provide

this Court with the power to review Plaintiff’s claims. As such, Count II, like Count I, warrants
. dismissal.

V. Tribal Right to Self-Governance

As a final note, there is a reasonable argument that this underlying dispute should have
been brought in the tribal courts. An essential element of sovereignty is self-governance. See
Santa Clara Pueblo v. Martinez, 436 U.S. 49, 55 (1978) (“Indian tribes are ‘distinct, independent
political communities, retaining their original natural rights’ in matters of local self-government.”)
(quoting Worcester v. Georgia, 6 Pet. 515, 559 (1832)); Weeks Const., Inc. v. Oglala Sioux Hous.
Auth., 797 F.2d 668, 673 (8th Cir. 1986) (“The power to hear and adjudicate disputes arising on
Indian land is an essential attribute of that sovereignty.”).

Many courts have recognized an exhaustion requirement for disputes that implicate the
sovereignty of tribes. See § 3579 Indian Tribes, 13D Fed. Prac. & Proc. Juris. § 3579 (3d ed.) (“As
a general rule reflecting comity and prudence, however, federal jurisdiction should not be
exercised until litigants exhaust remedies at the tribal court.”); see, e.g., Inglish Ints., LLC, No.
2:10-CV-367, 2011 WL 208289, at *4 (“Finally, even if there was a basis for federal question
jurisdiction, plaintiff would have to exhaust available remedies in the tribal court system before
pursuing relief in federal court.” (citing Nat’l Farmers, 471 U.S. at 855-56 (1985)); Auto-Owners
Ins. Co. v. Tribal Ct. of Spirit Lake Indian Rsrv., 495 F.3d 1017, 1021 (8th Cir. 2007) (“But even
where a federal question exists, due to considerations of comity, federal court jurisdiction does not
properly arise until available remedies in the tribal court system have been exhausted.”); Weeks

Const., Inc., 797 F.2d at 673 (“The Supreme Court has repeatedly recognized that tribal courts

have inherent power to exercise civil jurisdiction over non-Indians in disputes affecting the

interests of Indians which are based upon events occurring on a reservation.”).
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However, the scope of this exhaustion requirement is not well-defined—particularly not in
this circuit. See, e.g., Tamiami II, 63 F.3d at 1040 n.38 (explaining that “the district court did not
have a National Farmers case before it” when there was no order seeking to enjoin the tribal court).
And, in the end, such a reduirement does not apply where a plaintiff cannot proceed in federal
court for other reasons, as is the case here.

CONCLUSION

~Because Plainﬁff has failed to state a claim and amendment would be futile, Defendants’
Motion to Dismiss, [ECF No. 21], is GRANTED, and this case is hereby DISMISSED with
prejudice. Defendants’ Motion to Quash is DENIED AS MOOT. The Clerk is directed to

CLOSE this case.

DONE AND ORDERED in Miami, Florida, this 23rd day of July, 2025.

RODOLFO A.RUIZ 11
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 24-CV-24670-RAR

NICOLAS A. MANZINI,
Plaintiff,
V.

TALBERT CYPRESS, and
LUCAS K. OSCEOLA,

Defendants.
/

ORDER GRANTING PLAINTIFF’S REQUEST FOR A PAPER
'ORDER DENYING PLAINTIFF’S RULE 59 MOTION

THIS CAUSE comes before the Court upon Plaintiff’s Request that [the] Court Issue Paper
lOrder Denying Plaintiff’s Rule 59 Motion, [ECF No. 43]. In his Motion, Plaintiff requests the Court .
convert its Paperless Order Denying Plaintiff’s Rule 59 Motion into a paper -order. Accordingly,
Plaintiff’s Request, [ECF No. 43], is GRANTED and the Court’s Paperless Order is reproduced in
full below.

On July 23, 2025, the Court entered an Order Granting Defendant’s Motion to Dismiss and
Denying as Moot Defendant’s Motion to Quash (“Order”), [ECF No. 40]. The Order dismissed
Plaintiff’s Amended .COmplaint, [ECF No. 12], for failure to state a claim because the proﬁsion of
federal law on which Plaintiff relies does not provide a private right of action, see [ECF No. 40] at
24. The Court dismissed the Amended Complaint with prejudice and without leave to amend because
the cause of action—violations of the Indian Gaming Regulatory Act of 1988 (“IGRA”) and
regulations of the National Indian Ge;ming Commission (“NIGC”)—can never provide Plaintiff the

relief he seeks, and thus, amendment would be futile. Id. at 27.
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Plaintiff now nominally moves the Court “to alter or amend a judgment"’ under Federal Rule
of Civil Procedure 59(e), but in actuality, seeks to replead his Complaint, by changing the terms of
the relief he seeks‘, changing the laws under which he seeks relief, and reasserting large portions of
his previous pleédings by quoting them in largbe blocks. See generally Mot. Plaintiff, who is a retired
lawyer, also requests the Court read his pleadings .liberally, not because’he proceeds pro se, but
because he is disabled, but cites to no law that would allow the Court to do so. Lastly, Plaintiff cites
to a newly published but inapposite case from the Northern District of New York as intervening case
law. Id.; see also Cayuga Nation v. N.Y. State Gaﬁing Comm’n, 775 F. Supp. 3d 651 (N.D.N.Y.
2025) .(allowing a tribal plaintiff to proceed in equity against an arm of the >state).‘ |

Despite Plaintiff’s attempts here, 'a party “cannot use a Rule 59(e) motion to relitigate old
matters, rais¢ argument or present evidence that could have been raised prior to the entry of
judgment.” Michael Linet, Inc. v. Vill. of Wellington, Fla., 408 F.3d 757, 763 (11th Cir. 2005). “The
only grounds for granting [a Rulé 59] motion are newly-discovered evidence or manifest errors of
iaw or fact.” Arthur v. Kz'ng, 500 F.3d 1335, 1343 (11th Cir. 2007) (citing In re'Kellogg, 197 F.3d
1116, 1119 (11th Cir. 1999)). Plaintiff has presented no new evidence, nor alleged any manifest
errors of law or fact. Plaintiff’s primary argument even misunderstands the Court’s ruling, which is
not that he failed to state a claim as a factual matter, .but rather that no claim can be stated under the
law on which he relies. Cf. generally Bell Atl. Corp. v. Twombly, 550 U.S. 544 (2007); Ashcroft v.
Igbal, 556 U.S. 662 (2009). Accordingly, it is hereby

ORDERED AND ADJUDGED that the Motion, [ECF No. 41, is DENIED.

DONE AND ORDERED in Miami, Florida, this 6th day of August, 2025.

RODOLFO A. RUIZ II
UNITED STATES DISTRICT JUDGE
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~

FILED Bv4) V% Do,
UNITED STATES DISTRICT COURT | -

SOUTHERN DISTRICT OF FLORIDA JAN 21 2025

ANGELAE. NOBLE
CLERK U.S. DIST. CT,
S.D. OF FLA. . MIAMI

NICOLAS A. MANZINI,

Plaintiff,
VS. ‘ : - CASE NO.: 1:24-cv-24670-RAR

- TALBERT CYPRESS, individually
and in his official capacity as Chairman
of the Miccosukee General Council
a/k/a Miccosukee Business Council
and the Miccosukee Gaming Agency, and
LUCAS K. OSCEOLA, individually
and in his official capacity as Assistant .
Chairman of the Miccosukee General Council
a/k/a Miccosukee Business Council and the
Miccosukee Gaming Agency,

Defendants.
/

AMENDED COMPLAINT FOR DAMAGES,
DECLARATORY AND INJUNCTIVE RELIEF
(Jury Trial Demanded)

Pursuant to Fed. R. Civ. P. 15(a)(1)(A), Plaintiff Nicblas A. Manzini, in

propria E-‘I_SQ.L@, hereby ﬁles this Amended Complaint for Damages, Deélaratory

| and Injunctive Relief as a matter of course — and makes these allegations based
upon information and belief and/or which afe likely to have évidentiary support
after a reasonable opportunity for further lnvestlgatlon and discovery — agalnst

- Defendants Talbert Cypress, individually and in h|s official capacity as Chairman
of the Miccosukee General Council a/k/a Miccosukee Business Council and the
Miccosukee Gaming Agency (heremafter “Cypress”) and Lucas K. Osceola,
mdlvndually and in his official capacity as Assistant Chairman of the Miccosukee

Executive Council a/k/a Miccosukee Business Councnl and Miccosukee Gaming
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Agency (hereinafter “Osceola”) both of whom are responsible for overseeing the
tribal gaming operations but whose actions in relation to Plaintiff, a member of
the gaming public, have been taken in bad faith and/or fall outside the scope of
their lawful authority as tribal officers in fact and under the Indian Gaming
Regulatory Act of 1988 (hereinafter “IGRA”).

I. INTRODUCTION

1. At the direction of the Defendants, the Miccosukee Tribe of Indians of
Florida (hereinafter the “Tribe”) has made false and misleading statements to
deceive Plaintiff, a reasonable consumer and member of the gaming public as
defined by IGRA, and to countless othér casino patrons, and has otherwise used
and continues to use deceit or trick and/or other wrongful conduct to cause Plaintiff
and countless others to act to their disadvahtage. These false and misleading
represenfations are the result of deceptive and unfair business practices that
violate the letter and spirit of IGRA and the regulations of the National Indian
Gaming Commission’s (hereinafter “NIGC").

2. Casino operators enter into hundreds of thousands of transactions

every day. When a casino starts taxing its players by refusing to refund cash

change, it racks up millions of dollars in profits. As a result of Defendants’ actions,
the Tribe is liable to thousands of its casino pIayers for shortchanging them.
ii. PARTIES
3. Plaintiff is an individual who, as of the filing of this Amended Complaint,
is 74 years of age and a resident of Miami-Dade County, Florida. He is a disabled

former lawyer.
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4. The Tribe is a federally recognized Indian tribe which for the past 34
years has owned and operated the Miccosukee Resort & Gaming Casino located
at 500 S.W. 177" Avenue in Miami-Dade County, Florida. The Tribe's lands are
situate primarily within the boundaries of Miam;-Dade ‘and Broward Counties,
Florida. The Tribe is an organization composed of individuals who are of varying
degrees of blood quéntum of Miccosukee Indian descent. Defendants Cypress and
Osceola are the chief officers of the tribal Business Council and Gaming Agency
and are responsible for guiding trial business polidies and overseeing tribal gaming
operations. As members of a federally recognized Indian tribe, i.e., a sovereign
nation, Defendants Cypress and Osceola are foreign defendants.

il JURISDICTION AND VENUE

5. This is an action for damages and equitable relief within dual bases of
subject matter jurisdiction: a) the Court’s federal question jurisdiction pursuant to
Title 28, § 1331, United States Code (2024); and b) the Court’s diversity jurisdiction
pursuant to Title 28, § 1332, United Stétes Code (2024).

6. Federal question jurisdiction arises from Defendants Cypress and
Osceola’s status as members 'and officers of a federally recognized Indian tribe
who have violated federal law, to-wit, IGRA and the NIGC's regulations, because
a) the claims alleged herein evince that the Defendants have acted in bad faith
and beyond the scope of their authbrity as tribal officers vis-a-vis Plaintiff; b) the -
claims alleged herein require judicial interpretation of discrete provisions of IGRA

and the NIGC's regulations; and ¢) controlling precedent recognizes a private right

of action for equitable relief against Defendants Cypress and Osceola for acts
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- taken by them in bad faith and beyond the scope of their authority as tribal officers

making them subject to suit in the form of injunctive relief, to-wit, an order requiring

them to comply with IGRA and the NIGC regulations relating to the fair and honest

operation of the Tribe’s casino.
| 7. Diversity jurisdiction arises frorh the fact that Plaintiff is a United States
citizen and a resident of the State‘ of Flofida while Defendants Cypress and
Osceola as members of a fed.erally recognized Indian tribe are citizens of a
- sovereign nation and foreign defendants so that true diversity of citizenship is
deemed to exist as between the parties relating to all causes of action, statutory,
.common law and equitable, alleged in this Amended Complaint.

8. This is an action for damages and for declaratory and injunctive relief
which the Court is authorized to grant inter alia under IGRA, the NIGC's
regulat_ions, the Florida Deceptive and Unfair Trade Practices Act, §§ 501.201-
5017.21 3, m Stat. (2024) (“FDUTPA”"), and the Federal Declaratory Judgment Act,
Title 28, section 2201, United States Code (2024) (hereinafter “FDJA”) as well as
Rule 57 of the Federél Rules of Civil Procedure (2024). |

9. Veﬁue is proper' in Miami-.Dade County, Florida; in that Plz;intiff is a
resident of Miami-Dade County, Florida, the Tribe has its principal place of

‘business located on its land located within Miami-Dade County, Florida,

Defendants Cypress and Osceola both reside in either Miami-Dade County,

! Tamiami Partners, etc. v. Miccosukee Tribe of Indians of Florida, 63 F. 3d 103 0,
1055-6 (11" Cir. 1995); Ex parte Young, 209 U.S. 123 (1908).

a4
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Florida, and all of the acts and omissions complained of herein and giving rise to
this action occurred in Miami-Dade County, Florida.
IV. FACTS
10. The acts and omissions described in this complaint violate both the
letter and spirit of IGRA, the NIGC’s regulations, and FDUTPA. Plaintiff eeeks
individual remedies mcludrng actual and compensatory damages declaratory and
|njunct|ve relief,2 taxable costs and (if applicable at a later date) reasonable

attorney’s fees which are all expressly recoverable under FDUTPA.2

~11. Under Defendants’ oversight, the Tribe is a casino operator. Every

day, thousands of people enter the casino and gamble. They give the casino their
hard-earned money for a chance to win more money. The concept has existed for
hundreds of years and is understood across the globe. The key to this contract of
luck ‘is the consistentvapplication of agreed-upon rules and both sides honoring
their debts.

12. 'Un,der Defendants’ oversight, thel casino sets the rules and the players
agree to those rules when they change their money, spin the wheel, roll the dice
or ante up. The casino is ensured its winnings because the games are operated -
on a cash-on-the-barrel basis. The players are supposed to be ensured their o
winnings because the casino is highly regulated and follows strict rules in order to |

preserve the public trust and its right to operate. Under Defendants’ oversight, the

2 Alternatively, Plaintiff seeks declaratory and injunctive relief under the Federal Declaratory
Judgment Act.
3 Punitive damages are also recoverable under decisional authonty. See PNR, Inc. v. Beacon

Property Management, 842 So. 2d 773 (Fla. 2003).
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casino has broken those widely understood and apparent rules and violated the
public trust,'and Defendants are thus liable to Plaintiff and countless others.
13. The casino has been taxing its players by manipulating the cash-out

‘system employed by its electronic gaming systems (slot machines).

14. When a player decides to play a slot machine at the casino, he/she

pays for credits with the machine via cash. For example, on a 25-cent machine, a
$20-dollar bill will buy 80 credits. 'By pressin‘é a button or pulling alever, the player |
then chances one or more of those credits on a “spin” or chance that the machine
geherates a winning combination. If the slot machine generates a winning
combination, the credit count increases; if not, the credit count ‘decreases. The
player repeats this process as much and as long.as he cares to gamble.
Sometimes the player runs out of credits and has essentially lost his money. Other
times_', for whatever reéson, the player decides to ceése playing while there are still
“credits” on the slot machine. That is where the issue herein arises.

15. A player’s decision to cease play before he has lost all his money is

-commonly referred to as making the decision to "césh out.” Cashing out is the
conversion of the slot machine credits back into U.S. currency.

16. When the player decides to cash out, .on thé overwhelming number of
the casino’s machines, he presses a button or display marked “cash out.” In early
generations of slot machines, coins would be dispensed at that point. In today’s
slot machines, instead, the machine automatically generates a gaming voucher

that reflects and represents the amount owed by the casino to the player.
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17. The gaming vouchers generated by the Tribe’s casino are all 'very
similar. They bear a scannable barcode, the name of the casino establishment,
the dollar amount owed, and several markings either used to instruct the player or
assist the casino in tracking vouchers.

18. Since the adoption of electronic slot machines, these géming vouchers
have been used as a convenience to the casino; the casino does not have to stock
each slot machine with cash and can instead stock a few automatic cash-out
machines (kiosks). For decades, players would insert a gaming voucher into the
kiosk at the casino and most other casinos, and the kiosk would pay them in exact
change, in cash.

19. During the COVID-19 pandemic, the casino and most'other casinos
grappled with ‘a coin shortage. Many similarly situated businesses posted
conspicuous signs informing customers that they were unable to pay exact change
due to the coin shortage. In fact, many of the casino’s competitors }adopted
responsible practices to notify players of their inability to pay exact change. The
casino herein was far less forthcoming.

20. Since on or about 2021 and under Defendants’ oversight, the casino
has been keeping the change off of hundreds of thousands of gaming vouchers,
essentlally robbing its customers a few cents at a time, on mllllons of transactions.

21.  When a player inserts a gaming cashout voucher into a kiosk at the
casino, the kiosk rounds down to the nearest dollar and pays that amount in cash.
The kiosk then generates a “change voucher” that represents the amount of

change that was not paid out. For example, if a player inserts a cashout voucher
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A

for $1.35, the kiosk pays out a single dollar and generates a change voucher for
35 cents. The change voucher is,_for__mbre often than not, a vehicle for converting
players; funds into the casino’s funds.

22. The change voucher is not cash and has no value outside of the casino.

Upon information and belief, the change voucher can only be cashed at the main

cashier’'s window, commonly referred to as the casino “cage.”

23. Until October, 2024, there were no conspicuous signs posted at the
Tribe’s casino, saS/ing that the casino does not pay change at the kiosks. Indeed,
the only notice to the unwitting patrons was this electronic message which wés
displayed by the kiosk after a patron had inserted his or her cashout voucher: “This
kiosk does not dispense coins.” The message did not direct patrons to the cage
eithér before or after dispensing the change voucher or inform patrons that exact
(coin) change may only be obtained at the cage. Worse yet, there was no notice
on either the cashout vouchers dispensed by casino slot machines or the change
vouchers dispensed by casino kiosks that they could only be redeemeq for exact
change at the cage. In fact, all that the cashout and change vouchers says even
now vis-a-vis payment is that the ticket is void éfter a date cértain, ie., e;(actly 30
days after the date of validation (date of transaction), period. This has the same
eventual effect of depriving the player of his change.

24. Upon information and belief fueled by personal observation, virtually
everyone chooses to trash the change voucher or stick it in his or her pocket where
it will expire in 30 dayé. The casino is littered with discarded change vouchers

varying in value of less than $1.00.
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25. On October 2, 2024, Plaintiff notified the Tribe that its casino failed to
put an average playe_r on reasonable notice that a change voucher could only be
converted inta cash at the cage and made ii difﬁcult or incanvenient for.an average
player td ciuickly convert a change voucher into cash.

26. During the COVID-19 pandemic, most other casinos in the United
States also grappled with a coin shortage. Similarly situated casinos posted
conspiauous signs informing customers that they were unable to pay exact change
due to the coin shortage, a practice which has become the industry standard. In
fact, most of the Tribe’s South Florida competitors have adopted responsible .
practices to notify players af their inability to pay exact change. By way of example:

A. 'At The Big Easy Casino in Hollywood, Broward County, Florida, signage

- at all kiosks reads:
“NOTICE! KIOSKS DO NOT ISSUE COIN CHANGE. YOU WILL RECEIVE A
PAPER VOUCHER STATING YOUR COIN CHANGE TOTALS. PLEASE
PRESENT YOUR CHANGE VOUCHER TO ANY CASHIER WITHIN 30 DAYS OF
VOUCHER DATE TO REDEEM.”

B. At the Casino at Dania Beach, Dania Beach, Broward County, Florida,
signage at all kiosks reads: | | | |
“COIN VOUCHER CAN BE REDEEMED IN A SLOT MACHINE OR AT THE
CAGE. PLEASE WAIT A FEW SECONDS FOR THE COIN VOUCHER TO
DISPENSE.”

C. Atthe Hialeah Park Casino in Hialeah, Miami-Dade County, Florida,

 signage at all kiosks reads:
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“KIOSKS DO NOT DISPENSE COING CHANGE. YOU WILL RECEIVE A
CHANGE VOUCHER STATING YOUR COIN CHANGE TOTALS. PLEASE
PRESENT YOURPAPER VOUCHER TO ANY CASHIER WITHIN 30 DAYS OF
VOUCHER DATE TO REDEEM.”

D. Even at the casinos operated by the Seminole Tribe of Florida, which is
also a federally recognized Indian fribe, electronic warnings at all kiosks prompts
gaming patrons‘to donate their coin change to charity, else receiVe_a change

voucher that can be redeemed at the cage.

The change vouchers dispensed by the kiosks at those other South Florida

casinos also contain similar printed language.

27. But until October, 2024, the Tribe’s casino was far less forthcoming as
it did not expressly inform patrons that the kiosks did not pay coin change and/or
that coin change could only be had by‘taking the éash-out vouchers and/or change
vouchers to the casino cage. This was in direct violation of the letter and spirit of
IGRA and the NIGC's regulations which require that tribal casino operators must
act in an honest manner.# Accordingly, on October 17, 2024, Plaintiff reported this

: violation to the NIGC. Sometime thereafter the Tribe added the following signage
to each one 6f its casino kiosks: “COINLESS UNIT: Tickets for coin may be
redeemed at cashier or played at siot machine.” This evidence of a subsequent
remedial measure by the Tribe as guided by D'efendants. a) was the direct and

proximate result of Plaintiffs complaint to both the Tribe and the NIGC, and b) is

4 Section 2702 (b) of IGRA expressly declares that among the Act’s purposes is “to assure that gaming is
conducted fairly and honestly by both the operator [Tribe] and players.” 25 C.F.R section 552.2 (e) (the
NIGC’s regulations) expressly states that Tribe’s gaming ordinance must describe procedures for resolving
disputes like this one between the gaming public and the Tribe.
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admissible in this civil action to prove that this remedial measure was always easily
and readily available but for the Tribe’s greed under Defendants’ oversight. As
guided by Defendants, the Tribe has made no amends and/or adjustments for the

sums that it has retained in unredeemed change vouchers for the more than three-

year period from 2021 until October, 2024.

28. Upon information and belief, Plaintiff is similarly situated to thousandé
of casino patrons who have been deprived, little by little, of thousands of dollars
since the casino’s adoption of its no-change policy. The casino thus unlawfully
holds and detains Plaintiff's funds which are acts of conversion, unjust enrichment
and deceptive and unfair trade practices. Plaintiff has been subjected to the
casino’s above-described scheme to defraud him and countless others through its
use of its misleading, deceptive and unfair no-change policy. Plaintiff brings this -
action to redress such harm.

29. On October 31, 2024, Defendant Osceola in his official capacity as
Assistant Chairman of the Miccosukee Gaming Agéhcy, replied to Plaintiff‘s feport
of the Tribe’s violation to the NIGC by advising that, despite the above-described
subsequent remedial measures taken as a direct and proximate result of Plaintiff's
complaint, said complaint was “without merit.” A copy of Defendant Osceola's.
letter to Plaintiff is attached héreto and marked as Exhibit “1.” Défendant
Osceola’s disingenuous rejection of Plaintiffs complaint violates both IGRA’s
mandate that tribal gaming must be conducted in a fair and honest manner and
the NIGC's regulation that requires the Tribe to have procédures in place to resolve

disputes between the gaming public like Plaintiff and itself. See footnote 3, supra.




Case 1:24-cv-24670-RAR Document 12 Entered on FLSD Docket 01/22/2025 Page 12 of 17

30. Moreover, on October 14, 2024, shortly after he complained to the Tribe
about its deceptive and unfair change voucher policy, the Tribe through Defendant
Cypress in his capacity as Chairman of the Miccosukee General Council a/k/a the’
Miccosukee Business council sent tribal police officers to Plaintiff's home in West
Miami, Florida to deliver a letter informing him that he is permanently banned from
the Tribe's facilities and territories and to threaten Plaintiff with arrest if he
trespassed onto tribal land.> Defendant Cypress’ action was in obvious retaliation
for Plaintiff engaging in the protected activity of complaining about the Tribe’s
unfair and dishonest acts in violation of IGRA and the NIGC's regulations as
comprehensively described elsewhere in this complaint. Copies of Defendant
Cypress' letters to Plaintiff are attached hereto and mafked as Exhibit “2" and “3.”

| FIRST CAUSE OF ACTION

VIOLATION OF IGRA AND NIGC REGULATIONS
(FDUTPA, CONVERSION, UNJUST ENRICHMENT)

31. Plaintiff re-alleges and incorporates by reference the allegations set
forth in paragraphs 1 — 30 above.

32. Plaintiff has been economically damaged by the Tribe’s fraudulent,

misleading, deceptive and unfair practices and representations as alleged

elsewhere in this complaint which were carried out under the oversight of

Defendants Cypress and Osceola acting in bad faith and/or while exceeding the

3 A second similar letter was received by Plaintiff through the U.S. Mail on October 15, 2024

172
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scope of their authority as tribal officers in fact and in violation of IGRA and the
NIGC'’s regulations.

33. Plaintiff contends that Defendants as overseers of the Tribe’s casino
operations should a) immediately cease the casino’s change voucher policy, and
b) immediately refund to Plaintiff and countless others all sums converted and/or
stolen from them through its change véucher practice. Additionally, to the extent
that the Tribe has been unjustly enriched by its acts and practices, Defendants
Cypress and Osceola should be required to disgorge all such sums into a fund to
be managed by the Court subject to disbursement to Plaintiff and all membersb of
the gaming public who claim entitlement to refunds. Bqth IGRA and the NIGC’s
regulations provide and/or imply a right of action by Plaintiff as a member of the
gaming public against Defendants Cypress and Osceola as officers the Tribe as
an Indian casino operator for their actions taken in bad faith and/or outside the
scope of their authority as tribal officers in violation of IGRA and the NIGC'’s
regulation_s.

34. Plaintiff therefore brings this action to secure, among other things,
permanent declaratory and injunctive ~relief and actual and compensatory
damages against Defendants Cypress and Osceola as specifically alleged
elsewhere in this complaint. Plaintiff's problem with the Tribe’s so-called change
voucher practice evinces the fact that a case of actual controversy existé entitling
Plaintiff to seék a permanent declaration that the casino’s change voucher practice
under Defendants’ oversight constitutes a contract of adhesion that is both

unconscionable and unenforceable and violates IGRA and the NIGC's regulations.
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35. Pleintiff is informed and believes, and thereon alleges, that
Defendants Cypress and Osceola by heir conduct as alleged elsewhere in this
complaint have engaged in a deceptive and unfair trade practice as defined in
FDUTPA and acts of conversion and unjust enrichment in violation of IGRA and
the NIGC’s _regulations. |

36. FDUTPA, in particular, prohibits “unconscionable, deceptive, or unfair
acts or practicee in the conduct of any trade or commerce." See § 501.202, Fla.
Stat (2024). Such practices are, by definition, unfair and dishonest acts that
violate IGRA and have resulted in a dispute between the gaming public and the
Tribe which 25 C.F.R. section 522.2 (e) requires the Tribe under Defendants
Cypress and Osceola’ control to resolve.

| 37. An unfair practice is "one that 'offends established public policy' and

one that is 'immoral, unethical, oppressive, unscrupulous or substantially

injurious to consumers.' * Samuels v. King Motor Co. of Boca Raton, 782 So.2d
489, 499 (Fla. 4th DCA 2001). |

38. Under Defendants’ oversight, the Tribe's peremptory response to
Plaintiff's complaint to the NIGC about its deceptive and unfair practices is that
Plaintiff's complaint was “without merit” even while acknowledging that it has
implemented the aforementioned signage \at its casino kiosks as a direct and
proximate result of Plaintiffs complaint. Under Defendants’ oversight, the Tribe
is attempting an avoidance of the menetary impact of its decision to implement

the signage which is the reimbursement of all aggregate sums that it has

converted and/or stolen from its gaming patrons between 2021, when the change




Case 1:24-cv-24670-RAR Document 12 Entered on FLSD Docket 01/22/2025 Page 15 of 17

voucher practice was first implemented, ahd October',‘ 2024, when the above-
described signage was installed at its casino's kiosks in direct response to
Plaintiffs complaint. Itis a sum that is capable of being detérmin_ed through the
database that tracks all expired (unredeemed) change vouchers which is part of
the casino’s monitoring system. |

39. In addition to actual damages, FDUTPA affords civil private causes of
action for both declaratory and injunctive relief. .

40. Plaintiff seéks an order of this Court: (a) enjoining Defendants from
continuing to engage, use, or erﬁploy anyr unfair and/or deceptive business acts
or practices related to the Tribe’s change voucher practice; and (b) restoring all
monies that have been acquired by the casino from Plaintiff and countiess others
as a result of such unfair and/or deceptive acts or practices into a fund mahaged
by the Court, i.e. the Court Registry, for distribution to thé Tribe's patrons, as well
as Plaintiff ’s compensatory damages.

41. Plaintiff will be irreparably harmed and/or denied an effective and
complete remedy if such an order is not granted. The decéptive and unfair acts
and practices of the Tribe’s casino as described above present a serious threat
to the gaming public and Defendants’ acts beyond the scope of their authority as .
tribal officers have enabled the Tribe to violate IGRA and the NIGC'’s regulations,

and Defendants are thus also liable to Plaintiff under controlling precedent. See

Tamiami Partners, supra at 1055-6;. Ex parte Young, supra.

WHEREFORE, Plaintiff Nicolas A. Manzini prays for all remedies allowed

by law in accordance with this complaint including actual and compensatory
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damages, interest, and taxable costs, as well as declaratory and injunctive relief,
against Defendants Talbert Cypress and Lucas K. Osceola, jointly and severally.

SECOND CAUSE OF ACTION — DECLARATORY AND INJUNCTIVE RELIEF
PURSUANT TO THE FEDERAL DECLARATORY JUDGMENT ACT

42. Plaintiff re-alleges an'_d incorporates by reference the allegations set
forth in >paragraphs 1 —30 above.

43. As an alternative to the declaratory and injunctive rélief requested and
expressly provided under count |, Plaintiff seeks déclaratory and injunctive relief
under the provisions of the FDJA.

44, Plaintiff seeks a permanent declaratory judgment that the practices
comprehensively detailed Iellsewhere in this complaint by Defendants Cypress
and Osceola are uﬁenforceable bécause they violate equity’s conscien‘ce and
constitute an'othen/vise unconscionable, deceptive, or unfair business practice
that violate IGRA and the NIGC’s regulations.

45. There is a bona fide, acfual, present practical need for a declaration
that Defendants’ practices as comprehensively detailed elsewhere in this
complaiht are unenforceable as unconscionable because they violate public
policy because: a) the declaration sought by Plaintiff deals with a present,
ascertained or ascertainable stéte of facts or present controversy as to a state of

| facts; b) one or more of Plaintiff's rights is dependent upén the facts or the law
applicable to the facts; ¢) Defendants as the Tribe’s overseers have an actual,

present, adverse and antagonistic interest in the subject matter, either in fact or

law; d) the aritagonistic and adverse interests are all before the Court by proper
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process; and e) the relief sought is not merely giving of legal advice by the Court
or the answer to questions propounded from'curiosity.

46. Plaintiff and countless others have been deceived by the Tribe's
practices as guided by Defendants Cypress and Osceola comprehensively
detailed elsewhere in this complaint and will continue to be damaged unless the
éasino is restrained from the continuation of said practices.

47. Pursuant to the FDJA, this Court has jurisdiction to declare that
Defendants Cypress and Osceola’s practices as comprehensively detailed

elsewhere in this complaint are unenforceable because they violates equity’s

conscience, and to enjoin Defendants’ continued use of said practices.

WHEREFORE, Plaintiff Nicolas A. Manzini prays for permanent
declaratory and injunctive relief under the FDJA against Defendants Talbert
Cypress and Lucas K. Osceola together with an award of his taxable costs.

DEMAND FOR JURY TRIAL

Plaintiff demands trial by jury of all issues, claims and defenses in this action
that are triable as of right by a jury.

January 21, 2025 ‘ . a
T2 cx5tciy QM Cal Ze 9~_

NICOLAS A. MANZINI
6426 S.W. 9t Street
West Miami, FL 33144
Tel.: (305) 335-3854

manzini404@aol.com

Pro se Plaintiff
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MicébsUkeé Tribe of ',"Indian,s'

- of Florida = -
Tribal Gammg Agency
Members
Talbert Cypregs, Chairman

Lucas K. Osceola, Assistant Chairman _ William J. Osceola, Secretary ..
Kenneth H. Cypress, Treasurer ’ Pete Osceola, Jr., Lawmaker . v

October 31, 2024

Nicolas A. Manzini

6426- SW 9" Street-- .
West Miami, Florlda 33144
Manzini404Qaol.com

Re: Your Complaint regarding redeeming Kioskﬂtibkets
Dear Mr. Manzini,

The Miccosukee Tribal Gaming Agency has been forwarded
the complaint you submitted to the National Indian Gaming
Commission via e-mail on October 17, 2024 and October 22,
2024. Your complaint regarding redeeming kiosk tickets
has been reviewed by the Miccosukee Tribal Gaming Agency,
as the primary regulatory authorlty for the Mlccosukee
Tribe’s gaming operatlons ’

The Miccosukee Tribal ‘Gaming Agency has conducted a
thorough . investigation and the - Miccosukee - Gamlng
Commission has made a final determlnatlon that your
complaint is w1thout merit.

All patrons have ample information to. discern that the

change remaining on all redeemed tickets. at the Kiosks -
may be cashed out by simply proceeding to  the cashier

cage to retrieve said change in coins, . or "use the

remaining credits at any gaming machine within 30 days.
This 1is standard practice at trlbal and non-tribal

casinos throughout the U.S. -

PO Box 440021, Miami, Florida 33144, Tel. (305) 894-2361, Fax (305) 894-2395 -
Constitution' Approved by the Secretary of the Interior, January 11, 1962

EXH. 17
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In an abundance of caution, signs have been enhanced
throughout regarding the redemption of Kiosk tickets (see
attachment), however all rules and procedures remain the
“same with no alterations. ‘

Respectfully,

. Lucas Osceola
Assistant Chairman

Cc: National Indian Gaming Commission
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- Miccosukee Tribe of Indians
of Florida =~ =~ =

Businéss Council Members
’ RT n N c’ m - . .
Lucas K. Osceola, Assistant Chairman William J. Osceola, Sectetary
‘Kenneth H. Cypress, Treasurer - Pete Osceols, Jr., Lawmaker

e e it At

T Dite: '*0&6?&*8;’2‘021’ T
To: Mlccosukee Police Department
Miccosukee Security Department
. Tribal Gaming Agency

Nicholas Andres Manzini Trespass )

The Business Council has voted unanimously to trespass Nicholas Andrés Manzini (DOB:

1 11/30/1950 — Best Infp) from all Miccosukee territory and properties permanently. Please take appropriate
action to provide'notige. No appeals are permitted. : o S
 Sigaed, ' '
Talbert Cypress
Cl : m .
Miccosukee Tribe of Indians of Florida

o e . S A e Ny
Y e e ey SN el bt e R4 e

PO Box 440021, Miami, Florida 33144, (305) 223-8380
Constitution Approved by the Secretary of the Interior, January 11, 1962

EXH 27
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Mlccosukee Trlbe of Ind1ans
of Flonda '

Business Council Members .
“Talbert Cypress, Chairman

‘ Lucas K. Osceola, Assistant Chairman . William J. Osceola, Secretary
Kenneth H. Cypress, Treasurer - Pete Osceola, Ir., Lawmaker .

October 7, 2024

Delivered via Certified Mail
Nicolas A.-Manzini
- 6426 SW O ST .
West Miami, FL 33144

RE:  Trespass Order

Mr. Manzini'

This letter shall serve as an official notice that you have violated the house policies of the
Miccosukee Tribe of Indians of Florida and are hereby trespassed from the Miccosukee Indian
Reservation including Miccosukee Indian Gammg, Miccosukee Resort & Convention
Center, and the Miccosukee Golf & Country Club.

A vnoiatlon' of this Trespass Order will result in hppropnate Police and Legal actions.
Furthermore, if you violate this Trespass Order, and win on a video machine or any game of
chance, the win or prize will not be honored.

This Trespass Order shall remain in effect indefinitely from the date of this letter. It remains in
effect, and does not automatically expire at any time. Should you wish to return to the
Miccosukee Indian Reservation including Miccosukée Indian Gaming, Miccosukee Resort &
Convention Center, and the Miccosukee Golf Course & Country Club, you must send a written
request to the Miccosukee Tribe of Indians of Florida, Attn: Business Council, for their
considered opinion to lift this Trespass Order. You cannot make this request until at least two (2)

T 'years have passed from the date of this Trespass Order-No exceptions will-be-made.-The - -
trespassed individual cannot return until written permission has been received from the -
Miccosukee Business Council. '

Ordered by,

I

Miccosuke€ Business Council
Miccosukee Tribe of Indians of Florida

cc:  Miccosukee Tribal Gaming Agency
Miccosukee Police Department
Miccosukee Security Department

PO Bux 440021, Miami, Florida 33144, Tel. (305) 223-8380, Fax (305) 213—1011
Constitution Approved by the Secretary of the Interior, January 11, 1962

EXH. S




