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PER CURIAM:

Thomas Baﬂholorﬂew Simpson appeals the district court’s order and judgment
dismissing his 42 U.S.C. § 1983 complaint under 28 U.S.C. § 1915(e)(2)(B). We have
reviewed the record and find no reversible lerror.

First, cbntrary' to Simpson’s arguments on appeal, the district court adequately
notified Simpson that his particularized complaint needed to comply with the joinder rules
set forth_ in Fed. R. Civ. P. 20(a)(2), and it did not violate his due process or equal protection
rights by enforcing those rules. See Fed. R. Civ. P. 21 (stating.that court “may at any time
... drop a [misjoined] party”). Second, Simpson’s Eighth Amendment claim against the
first-named de‘fendant did not arise out of the same transaction or occurrence as Simpson’s
claims against different defendants; theyefore, the district court did not abuse its discretion |
by dismissing the latter claims without prejudice as improp‘erly joined. See Courthouse
News Serv. v. Schaefer, 2.F 4th 318, 325 (4th Cir. 2021) (discussing when joinder is
appropriate). Third, the court correctly dismissed Simpson’s Eighth Amendrﬁent claim
because he failed to plausibly allege that any of the defendahts named therein knowingly
| disregarded a substantial risk to his hgalth or safety. See Ford v. Hooks, 108 F.4th 224,
230 (4th Cir. 2024) (stating elements of Eighth Arrllendment. claim). Finally, because

Simpson did not present a colorable claim, the court did not abuse its discretion by

declining to appoint him counsel. See Jenkins v. Woodard, 109 F.4th 242, 248 (4th Cir.

2024) (discussing apbointment of counsel in civil cases).
Accordingly, we affirm the district court’s judgrrient, and we deny Simpson’s

motions for appointment of counsel and for a restraining order and injunction. Simpson v.

2




“Youngkin, No. 3:23-cv-00032-MHL-MRC (E.D. Va. Mar. 5,2024). We dispense with oral -

argument because the facts and legal contentions are adequately presented in the materials

before this court and argument would not aid the decisional process.

AFFIRMED
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APPENDIX B

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmond Division

THOMAS B. SIMPSON,

Plaintiff,

vo o | Civil Action No. 3:23¢v32

GLENN YOUNGKIN, et dl., | |

Defendants.

MEMORANDUM OPINION
Thomas B Simpson, a Virginia inmate proceeding pro se and fn forma pauperis, filed

this 42 U.S.C. § 1983 action.! By Memorandum Order entered on October 18, 2023, the Court

directed Simpson to file a Particularized Complaint. (ECF No. 12.) Inthe Memorandum Order,

the Court warned Simpson that if he failed to submit an appropriate Particularized Complaint
thaf comported with theA jvoinder requirements set forth in each Memoranduni Order, the Court
would drop all defendants not properly joined wifh the first named defendant. (ECF No. 12, at
2—3..)2 Simpson filed a thirty-seven-page Particularized Complaint with an additional thirty-one

pages of attachments. (ECF No. 13.) The matter is before the Court for evaluation pursuant to

! The statute provides, in pertinent part:

Every person who, under color of any statute . . . of any State . . . subjects, or causes

_ to be subjected, any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured in an action
atlaw.... :

42'U.S.C. § 1983.

2 The Court employs the pagination assigned by the CM/ECF docketing system. The Court
corrects the capitalization, spelling, and punctuation from Simpson’s submissions and omits any
emphasis. '
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28 U.S.C. §§ 1915(e)(2) and 1915A, Federal Rule of Civil Procedure 20(a),® and Simpson’s |
compliance with the Court’s October 18, 2023 Memorandum Order. |

Pursuant to the Pri‘son Litigation Reform Act (“PLRA;’), this Court must dismiss any
action filed by a prisoner if the Court determines the action (1) “is frivolous” or (2) “fails to state
a claim on which relief méy be granted.” 28 U.S.C. § 1915(e)(2); see 28 U.S.C. § 1915A. The
first standard includes claims based upon “an indisputably meritless legal fheory,” or claims
where the “factual contentions are clearly baseless.” Clay v. Yates, 809 F. Supp. 417,427 (E.D.
Va. 1992) (quoting Neitzke v. Williams, 490 U.S. 319, 327 (1989)). The second standard is the
familiar staﬁdard for a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6).

“A motion to dismiss under Rule 12(b)(6) tests the sufficiency of a complaint;
importantly, it does not resolve contests surrounding the facts, the merits of a claim, or the
applicability of defenses.” Republican Party of N.C. v. Martin, 980 F.2d 943, 952 (4th Cir.
1992) (citing. 5A Charles A. Wright & Arthur R. Miller, Federal Practice and Procedure § 1356
(1990)). In considering a motion to disrnisé for failure to state a claim, a plaintiff’s well-pleaded

allegations are taken as true and the complaint is viewed in the light most favorable to the

plaintiff. Mylan Labs., Inc. v. Matkari, 7 F.3d 1130, 1134 (4th Cir. 1993); see also Martin, 980

3 Federal Rule of Civil Procedure 20(a) provides:
(2) Defendants. Persons . . . may be joined in one action as defendants if:

(A) any right to relief is asserted against them jointly, severally, or in the |
alternative with respect to or arising out of the same transaction, occurrence,
or series of transactions or occurrences; and :

(B) any question of law or fact common to all defehdants will arise in
the action.

Fed. R. Civ. P. 20(2)(2).
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am

F.2d at 952. This principle applies only to factual allegations, however, and “a court considering

~ amotion to dismiss can choose to begin by identifying pleadings that, because they are no more
than conclusions, are not entitled to the assuinption of truth.” Ashcroft v. Iqbal, 556 U.S. '662, |
679 (2009).

The Federal Rules of Civil Procedure “require[ ] only ‘a short and plain statement of the
claim showing that the pleader is entitled to relief,” in Ofder to ‘give the defendant fair notice of
what the . . . claim is and the grounds upon which it rests.”” Bell Atl. Corp. v. Twombly,

550 U.S. 544, 555 (2007) (second alteration in original) (quoting Conley v. Gibson, 355 U.S. 41,
47 (1957)). Plaintiffs cannot satisfy ;chis standard with complaints containing only “labels and
conclusions” or a “formulaic recitation of the elements of a cause of action.” Id (citatioris
omitted). Instead, a plaintiff must allege facts sufficient “to raise a right to relief above the
speculative level,” zd (citation omitted), stating a claim that is “plausible on its face,” id. at 570,
rather than merely I“conceivable_.” Jd “A claim has facial plausibility when the plaintiff pleads
factual content that allows the éourt to draw the reasonable inference that the defendant is liable
for the misconduct alleged.” Igbal, 556 U.S. at 678 (citing Bell Atl. Corp., 550 U.S. at 556). In
order for a claim or complaint to survive dismissal for failure to state a claim, therefore, the

plaintiff must “allege facts sufficient to state all the elements of [his or] her claim.” Bass v. E.L

DuPont de Nemours & Co., 324 F.3d 761, 765 (4th Cir. 2003) (citing Dickson v. Microsoft

Corp., 309 F.3d 193, 213 (4th Cir. 2002); Jodice v. United States, 289 F.3d 270, 281 (4th
Cir. 2002)). Lastly, while the Court liberally construes pro se complaints, Gordon v. Leeke, 574
F.2d 1147, 1151 (4th Cir. 1978), it does not act as the inmate’s advocate, sua sponte developing

statutory and constitutional claims the inmate failed to clearly raise on the face of his complaint.
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See Brockv. Carroll, 107 F.3d 241, 243 (4th Cir. 1997) (Luttig, J., concurring); Beaudett v. City

of Hampton, 775 F.2d 1274, 1278 (4th Cir. 1985). ’
1L Joinder
The Federal Rules of Civil Procedure place limits on a plaintiff’s ability to join multiple
defendants in a single pleading. See Fed. R. Civ. P. 20(a). “The ‘transaction or occurrence test’
of [Rule 20] . . . ‘permit[s] all reasonably related claims for relief by or against different parties
to be tried in a single proceeding. Absolute identity of all events is unnecessary.”” Saval v BL
Ltd., 710 F.2d 1027, 1031 (4th Cir. 1983) (quoting Mosley v. Gen. Motors Corp., 497 F.2d 1330, -
1333 (8th Cir. 1974)). “But, Rule 20 does not authorize a plaintiff to add claims ‘against
different parties [that] present( ] entirely different factual and leéa] issues.”” Sykes v. Bayer
Pharm. Corp., 548 F. Supp. 2d 208, 218 (E.D. Va. 2008) (alterations in original) (quoting
Lovelace v. Lee, No. 7.03CV00395, 2007 WL 3069660, at *1 (W.D. Va. Oct. 21, 2007)). “And,
a court may ‘deny joinder if it determines that the addition of the party under Rule 20 will not
foster the objectives of [promoting convenience and expediting the resolution of disputes], but
will result in prejudice, expense, or delay.” Jd. (quoting Aleman v. Chugach Support Servs.,:
Inc., 485 F.3d 206, 218 n.5 (4th Cir. 2007)). V
: Iﬁ addressing joinder, the Court is r;xindful that “the impulse is toward entemininé the
broadest possible scope of action consistent with fairness to the parties; joinder of claims, parties
and remedies is strongly encouraged.” United Mine Workers of Am. v. Gibbs, 383 U.S. 715, 724
(1966). This impulse, however, does not provide a plaintiff free license to join multiple
defendants into a single laWsuit where the claims against the defendants are unrelated.” See, e.g.,
George v. Smith, 507 F.3d 605, 607 (7th Cir. 2007); Coughlin v. Rogers, 130 F.3d 1348, 1350

~ (9th Cir. 1997). Thus, “[a] buckshot complaint that would be rejected if filed by a free person—
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say, a suit complaining that A defrauded the plaintiff, B defamed him, C punched him, D failed
to pay a debt; and E infringed his copyright, all in different transactions—should be rejected if
ﬁlec_l by a prisoner.” George, 507 F.3d at 607. |

«“The Court’s obligations under the PLRA include review for' compliance with Rule
20(a).” Coles v. McNeely, No. 3:1 1CV130, 201 1. WL‘3703117, at *3 (E.D. Va. Aug 23, 2011)
(citing George, 507 F.3d at 667).

Thus, multiple claims against a single party are fine, but Claim A against Defendant

1 should not be joined with unrelated Claim B against Defendant 2. Unrelated

claims against different defendants belong in different suits, not only to prevent the

sort of morass that these complaints have produced but also to ensure that prisoners

pay the required filing fees.
Id. (citing 28 U.S.C. § 1915(g); Showalter v. Johnson, No. 7:08CV00276, 2009 WL 1321694,
at *4 (W.D. Va. May 12, 2009)).

| ' ‘III. Summary of Allegations and Claims

In his Particularized Complaint, Simpson names the following fourteen individuals as
Defendanté: Glenn Youngkin, the Governor of Virginia; Jason Miyares, the Attorney General of
Yirginfa; Chadwick Dotson, the cﬁrrent Director of the Virginia of Corrections (“VDOC”),
Harold W. Clarke, the former Director of the VDOC; Robert Mosier, the Secretary of Public
Safety and Homeland Security; Tikki Hicks, the former Warden of Haynesville Correctional
Center (“HCC”); Tony Darden, the current Warden at HCC; Brian Dawson, the -Virginia
Correctional Enterprise Manager at HCC; Leonard Levin, a former doctor in the HCC medical

de'partment;' S.C. King, an investigator at HCC; Captain D.C. Jackson, an HCC employee; S.W.

Allen, the Hearing Officer at HCC; Major A. White, an HCC employee; and Unit Manager

Dobyns, an employee of HCC. (ECF No. 13, at 1-2.) Simpson’s Particularized Complaint

appears to be a general airing of grievances during his incarceration from the start of the
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COVID-19 pandemic in 2020 uﬁtil he filed his Particularized Complaint in November of 2023.
The Particularized Complaint is rambling, repetifive, and contains a lengthy timeline of events
and information that is not particularly necessary or useful for the disposition of his claims.

Specifically, Simpson first has a “STATEMENT OF FACTS” section that is thirteen |
pages in length. (ECF No. 13, at 2—14.) Simpson next has a section called “LEGAL CLAIMS”.
wherein he first appears to summarize his claims, then he identifies the Eighth Amendment*
(ECF No. 13, at 15), subsequently has a section called “Causation and Injuries,” (ECF No. 13, at
16-17), and then, finally sets forth five claims. (ECF No. 13, at .1 7-29.) Simpson next hasa
section that he labels “Retaliation by campaign of Harassment,” and identifies the F irst‘ |
Amendment.’ (ECF No. 13, at 29.) Undemeath each claim is a lengthy discussion of facts and |
arguments with titles such as, “Deprivation of Basic Human Needs/Objective Evidence,”
“Causal Connectioﬁ,” “Deliberate Indifference/Subjective Evidence,” “Exhaustion of Legal
Remedies.” (ECF No; 13, at 17-20.) Although Simpsbn initially only identifies the First and
Eighﬂl and Amendment, the Court notes that several of his claims are brought pursuant to the
Fourteenth Amendment. In his Particularized Complaint Simpson raises the following claims
for relief recited here verbatim:

Y
13

Claim One: “That Tikki Hicks, Harold W. Clarke, and Brian Dawson provided
Plaintiff with unsafe prison conditions by failing to provide Plaintiff
with six feet social distancing living space which caused Plaintiff to
contract the COVID-19 virus, violating Plaintiff’s right protecting him

4 «Excessive bail shall not be required, nor excessive fines imposed, nor cruel and
unusual punishments inflicted.” U.S. Const. amend. VIIIL ‘

5 «Congress shall make no law . . . abridging the freedom of speech...... » U.S. Const.
amend. I.

6 “No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person of life, liberty,
or property, without due process of law; nor deny to any person within its jurisdiction the equal
protection of the laws.” U.S. Const. amend. XIV, § 1. :

6




Case 3:23-cv-00032-MHL-MRC Document 15 Filed 03/05/24 Page 7 of 20 PagelD# 262

from cruel and unusual punishment under Eighth and Fourteenth
Amendment of the United States Constitution.” (ECF No. 13, at 17.)

Claim Two: “The unsafe prison conditions Tikki Hicks exposed Plaintiff to by
forcing him to sleep on the visitation room concrete floor and Plaintiff
being infected with COVID-19 violated Plaintiff’s rights and
constituted cruel and unusual punishment under the Eighth and
Fourteenth Amendment to the United States Constitution.” (ECF No.

13, at 20).

Claim Three: “The physical, mental, psychological, and emotional anguish and injury
caused by Brian Dawson grossly effected on the Plaintiff by tripling
Plaintif®s workload as a post-COVID long haul ward of the state
violated Plaintiff’s rights and constituted cruel and unusual punishment
in violation of the Eighth and Fourteenth Amendment rights of the
United States Constitution and First. Amendment violation for
retaliation when Plaintiff filed a grievance or written complaint.” (ECF
No. 13, at 22.)

Claim Four: “The unsafe prison condition by Tikki Hicks in gross negligently
housing Plaintiff in 2B dorm where fungus growth was detected and the
deliberat[e] indifference to Plaintiff[’s] medical needs by Leonard
Levin[’s] refusal and failure to prescribe him Diflucan as a COVID-19
long haul ward of the state with fungus infection violated Plaintiff’s
right[s] and constituted cruel and unusual punishment under the Eighth
Amendment and Fourteenth Amendment of the United States
Constitution.”. (ECF No. 13, at 23.)

Claim Five: - “The unsafe prison conditions of Glenn Youngkin, Jason Miyares, .
Robert Mosier, Harold W. Clarke, and Chadwick Dotson violates
Plaintiff’s rights and constitutes cruel and unusual punishment under the
Eighth Amendment and Fourteenth Amendment of the United States
Constitution.” (ECF No. 13, at 27.)

Claim Six: ~ “Captain D.C. Johnson is liable unto Plaintiff in his individual/personal
and official capacity for violating Plaintiff’s First Amendment right to
free speech and expression and to be free from wrongful interference
and unlawful retaliation for the exercise of such rights, and Fourteenth
Amendment right violation of association and companionship.” (ECF

No. 13, at 29.)

Claim Seven: «§.C. King, Captain D.C. Jackson, S.W. Allen, Major A. White, Unit
Manager Dobyns are liable unto Plaintiff in their individual/personal
and official capacity for violating Plaintiff[’s] First Amendment right
and Article 19 of the United Nation’s Declaration of Human Rights to
free speech and expression and to be free from wrongful interference
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and unlawful retaliation for exercise of such rights.” (ECF No. 13,
at 30.)

Simpson asks for what he calls, “Injunctive Relief,” and provides a long list of demands.
(ECF No. 13, at 34-35.) In his original Complaint, Simpson also asked for unspecified monetary
damages. (ECF No. 1, at 20.) |

IV. Dismissal of Improperly Joined Claims

The Court now proceeds with the analysis outlined in the October 18, 2023 Memorandum

Order. (See ECF No. 12, at 2-3.) The first named defendant in the body of the Particularized

Complaint is Glenn Youngkin. (ECF No. 13, at 4.) Youngkin is named in Claim Five with

Jason Miyares, Robert Mosier, Harold W. Clarke, and Chadwick Dotson. (ECF No. 13, at 27.)
Claim Five alleges that “the unsafe prison conditions of” Youngkin, Miyares, Mosier, Clarke,
and Dotson amount to cruel and unusual punishment. (ECF No. 13, at 27.) Accordingly, the

Court will proceed with the analysis it explained in the October 18, 2023 Memorandum Order,

7 Of the five defendants, only Harold Clarke is named in another claim, Claim One. As
explained in conjunction with the analysis of Claim Five below, the allegations against
Defendants Clarke are too vague and conclusory to state a claim for relief or to show that
Defendant Clarke was personally involved in the deprivation of Simpson’s Eighth Amendment
rights. Simpson may not name a defendant who has no personal involvement in an underlying
claim to attain the joinder of his claims. Cf. Jackson v. Olsen, No. 3:09cv43, 2010 WL 724023,
at *3 (E.D. Va. Mar. 1, 2010) (citations omitted) (explaining that a Plaintiff cannot satisfy
joinder requirements “with conclusory allegations of a conspiracy™); Salley v. Sec’y Penn. Dep't
of Corr., 565 F. App’x 77, 80, 81-82 (3rd Cr. 2014) (explaining that bare allegations of a vast
conspiracy is inadequate to permit joinder of unrelated claims when plaintiff fails to specify any

~ personal involvement on the part of a defendant). Because Defendant Clarke was not personally
involved in the conduct alleged in Claim Five, it was improper for Simpson to name him in that
claim. The Court will not permit joinder of Claim One based solely on the fact that Simpson
named Defendant Clarke in both claims. See Dobson v. Clarke, No. 3:22CV132, 2023 WL
5109538, at *4 n.4 (E.D. Va. Aug. 9, 2023) (refusing to permit joinder of claims where
defendants who were named in more than one claim were not personally involved in
alleged conduct).
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and “the Court will drop all defendants not properlji joined with the first named defendant.
(See ECF No. 12, at 3.)

As a preliminary matter, the manner in which Simpson has pled his Particularized
Complaint requires the Court to Weed through excessive verbiagé and unnecessary factual
informétion in order to distill the claimsl to their essence. Simpson also répeats factual
information from othér claims that is entirely unrelated to the main component of that individual
claim. Moreover, in several instances Simpson has alleged more than one disparate claim for
relief under his identification of a “Claixh,” or alleged underlying facts that are not at all related
to his statement of the claim, complicating the Court’s joinder analysis.

As best the Court can discern, Claim Five alleges that a policy of mass incarceration in
2022 and 2023, in the “post COVID-19 era,” led to cruel and unusual living conditions in VvDOC
facilities because many of the inmates could have been released, which according t§ Simpson,
would héve alleviated overcrowding. (ECF No. 13, at 27-29.) Claim One alleges that in 2020,
HCC officials subjected Simpson to cruel and unusﬁal punishment because they failed to
separate inmates by six feet and Simpson contracted COVID=1‘9. (ECF No. 13, at 17-20.)

Claim Two alleges cruel and unusual punishment because Simpson was forced to sleepon a
concrete floor after he contracted COVID-19. (ECF No. 13, at 20-21.) Claim Three alleges that
Simpson’s workload was tripled. (ECF No. 13, at 22-23.) Claim Four alle_:ges deliberate |

indifference to Simpson’s medical needs because he contracted a fungus that was then not treated

”

in the manner Simpson desired. (ECF No. 13, at 23-26.) Claims Six and Seven allege violations

8 “Such a procedure fosters the objectives of the Rules of Civil Procedure[ ] of
expediting the resolution of disputes, without further squandering scarce judicial resources on
‘disputes that are not structurally prepared to use those resources efficiently.’” Jackson, 2010
WL 724023, at *8 n.10 (quoting Wagner v. First Horizon Pharm. Corp., 464 F.3d 1273, 1279-
80 (11th Cir. 2006)). ‘
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of the First Amendment "freedom of speech, the Fourteenth Amendment right to “association and
companionship,” and retaliation. (ECF No. 13, at 29-30.)
~ Simpson repeats ad nauseam that inmates were housed too closely during the COVID-19

pandemic and that he purportedly has long haul COVID-19 and has or had a fungal infection.

Simpson appears to suggest that these three facts are somehow related to all of his claims.

However, these disparate facts are not sufficient to make his clairhs properly joined. That his
claims stem from experiences during his incarceration in the HCC do not make them
properly joined.
Thus, Claims One, Two, Three, Four, Six, and Seven, are different types of claims from_

Claim Five, aileging different conduct, on different dates, against different defendants. Thus, it
is apparent that Simpson has failed to articulate a common question of law and fact for all of the
named defendants, and that Simpson’s various causes of action do not arise “out of the same
transaction, occurrence, or series of transactioné or occurrences.” Fed. R. Civ. P. 20(a). Instead,
Simpson has submitted the sort of “mishmash of a complaint” that the rules governing joinder
aim to prevent. Jackson, 2010 WL 724023, at *7 (quoting George, 507 F.3d at 607). As such, |
permitting the joinder of Claims One, Two, Three, Four, Six, and Seven will not promote the
objectives of Rule 20 or judicial efficiency. See id. at *8 n.10. |

| For the reasons set forth above, Simpson’s Particuiarized Complaint “comprises multiple
lawsuits, rather than one suit.” Id. at *é'(quoting Canada v Ray, No. 7:08cv00219, 2009 WL

2448557, at *2 (W.D. Va. Aug. 10, 2009)).°

9 Through the PLRA, Congress sought to ensure “that the flood of nonmeritorious
[prisoner] claims does not submerge and effectively preclude consideration of the allegations
with merit.” ‘Jones v. Bock, 549 U.S. 199, 203 (2007) (citing Neitzke v. Williams, 490 U.S. 319,
327 (1989)). The requirement that inmates must pay the full filing fee for each separate suit, see

28 U.S.C. § 1915(b)(1), is one of the PLRA’s key “reforms designed to filter out the bad claims
and facilitate consideration of the good.” Id. at 204. To allow an inmate, such as Simpson, to

10
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Accordingly, Claims One, Two, Three, Four, Six, and Seven will be DISMISSED
WITHOUT PREJUDICE because they are improperly joined. Defendants Hicks, Dawson,
Levin,vKi.ng', Jackson, Allen, White, and Dobyns will be DISMISSED from the action because
the claims against them are improperly joined. Defendant Darden will be DISMISSED because
he was not named in any claim. Thus, the .action proceeds solely on Claim Five against
Defendants Youngkin, Miyares, Mosier, Clarke, and Dotson (“Defendants”), to which the Court
now turns. |

V. Eighth Amendment

A. Simpson’s Allegations in Claim Five

Claim Five is hardly clear or precise. Simpson alleges as follows:

148. The Defendants placed Plaintiff in serious and extreme conditions because
he is suffering from COVID-19 long haul, and their official regulations are
prejudiced by their individual support of the inhumane system of mass incarceration
resulting in overcrowding of prisons, causing unsanitary conditions, depriving
Plaintiff of the basic human right of six feet living space, in the post-COVID-19 era.

149. Eighth Amendment objective standard can be met by showing that Plaintiff
is deprived of a basic human need. By showing officials knew he was deprived, -
but ignore[d] his conditions, satisfies [the] subjective evidence prong.

150. Prison conditions can violate the Plaintiff’s rights if he can show that the
conditions put him at serious risk for injury in the future.

a. Deprivation of Basic Human Needs/Obj ective Evidence:

151. Prison conditions in VDOC security level 2 at HCC could/and does
seriously affect Plaintiff’s health because he is deprived of a sanitary six feet
living[Jspace. He is consistently threatened by airborne pathogens because he '
cannot control the sanitation of surface or air quality by having 3 other individuals
within 3ft, and 2 other[s] within 5ft of him. His§ pasf’COV‘IDl*1‘9”iﬁfé€ti"6h'inj{xrié‘s;s
catise miental “and emotional injutyr Six feet living conditions are a basic human
right exposed by the COVID-19 pandemic, which virus isstill-a:serioussthreat'due~
[to] its long haul‘harm. The best way to avoid COVID-19 long haul is to not have

“package many lawsuits into one complaint exempts him from such a cost, benefit analysis and
thus undercuts the PLRA.” Canada, 2009 WL 2448557, at *3.

11
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caught the virus at all. The-virus.caused-HCG-compound pandemic twice a-year,
every year since 2020.

152.  Plaintiff's unfortunate COVID-19 long Kaul ineans weold isn’t just
4 common cold, as well as the flu, RSV, or-diseases caused by ‘airborne-pathogens
or chronic illness. *

153, Plaintiff isa ward-of the state and"Defendants are official§"who constantly
put him in serious and harmful prison conditions, violating his constitutional rights
because he is deprived of controlling air and surface 6 ft around him, revealing the
inhumanity of mass incarceration.

b. Deliberate Indifference:

154. The Defendant know or should have reasonto-know that COVID-19 causes
serious harm and long-term effects and that six feet social distancing is the best
defense preventing infection.

155. The Defendants know or should liave réasén to know individuals in VDOC
security level 2 do not afford individuals the right to six feet living space, which
conditions are serious and extreme for COVID-19 long haul patients in
chronic care.

156. The Deféridants kiéw or should have reason to know that: (1) HCC places
70+ individuals in a 3750 ft? living area with 48,300 ft3 of air space, which is the
perfect [breeding] ground, easily spreading airborne pathogens and that the
common cold is no longer just the common cold for COVID-19 long haul patients;
and (2) from February 2021 to currently, Plaintiff hassuffered as aCOVID=19 long
;haul patient; yet his living conditions are grossly neglected.

157. That Defendants openly, purposefully, deliberately, and mercilessly support
mass incarceration, which science negate[s], and went as far as to prevent Va. Code
§ 53.1-202.3 from fully going into [e]ffect, which would have freed up the living-
area space affording security level 2 six feet living-space.

(ii) Restrictive Regulations Cause Unsafe Prison Conditions

158. First, Defendants maliciously intended to pfevent a “de-carceration’ law,
Va. Code § 53.1-202.3['%] from fully going into effect on July 1, 2022, telling

10 The United States District Court for the Western District of Virginia recently
explained the history of this law as follows:

In 1994, the Virginia General Assembly enacted legislation establishing the
Eamned Sentence Credit (“ESC”) system for inmates convicted of a felony offense
committed on or after January 1, 1995. See Va. Code Ann. §§ 53.1-202.2-53.1-
202.4. The system allows inmates to earn sentence credits “through adherence to

12




Case 3:23-cv-00032-MHL-MRC Document 15 Filed 03/05/24 Page 13 of 20 PagelD# 268

disappointed inmate[s] days before on Father’s Day. The administration ran on a
merciless hate campaign against prisoners, supporting the failed decaying system
of mass incarceration. JASON MIYARES revealed as much when he stated to
James Bacon of Fredericksburg.com that “we’re trying to make the best out of a
horrific situation,” referring to § 53.1-202.3 [e]ffective date on July 1, 2022, when

rules prescribed pursuant to § 53.1-25, through program participation as required
by §§ 53.1-32.1 and 53.1-202.3, and by meeting such other requirements as may be
established by law or regulation.” Id. § 53.1-202.2. Prior to July 1, 2022, inmates
could earn a maximum of 4.5 sentence credits for every 30 days served. See id.
§ 53.1-202.3 (effective until July 1, 2022).

In 2020, the General Assembly revised the ESC system by amending
Virginia Code § 53.1-202.3. The statutory amendments created a two-tier system
pursuant to which a “maximum of 4.5 sentence credits may be earned for each 30
days served on a sentence” for certain enumerated offenses, including particular
violent crimes and sex offenses. Va. Code Ann. § 53.1-202.3(A). In contrast,
inmates who are serving a sentence for “any offense other than those enumerated
in subsection A” (referred to herein as a “non-enumerated offense”), and who

~ satisfy other statutory criteria, may earn as many as 7.5 or 15 days of sentence
credits for every 30 days served. Id § 53.1-202.3(B); see also Prease v. Clarke,
888 S.E.2d 758, 759 (Va. 2023) (describing the two-tier system created by the
revised statutory scheme). ' _

“The implementation of this two-tiered system was delayed until July 1,
2022.” Id. at 760 (citing 2020 Va. Acts, Spec. Sess. I, Ch. 50 (specifying that “the
provisions of this act, other than the provisions of the second enactment of this act,
shall become effective on July 1, 2022”)). The 2020 legislation provided that the
amended provisions of § 53.1-202.3 “shall apply retroactively to the entire sentence
of any person who is confined in a state correctional facility and participating in the
earned sentence credit system on July 1, 2022.” 2020 Va. Acts, Spec. Sess. I, Ch.
50. Before the two-tiered system became effective on July 1, 2022, however, the

General Assembly approved a biennial budget amendment proposed by the ’
Governor that limits the ability of inmates serving sentences for both enumerated
and non-enumerated offenses to earn enhanced sentence credits. That amendment
(Amendment 19), which was added to the biennial budget as Item 404(R)(2),
provides as follows:

Notwithstanding the provisions of § 53.1-202.3, Code of Virginia, a

maximum of 4.5 sentence credits may be earned for each 30 days

served on a sentence that is concurrent with or consecutive to a

sentence for a conviction of an offense enumerated in subsection A

of § 53.1-202.3, Code of Virginia.

2022 Va. Acts, Spec. Sess. I, Ch. 2, § 1-113, Item 404(R)(2). The budget
provisions, including Item 404(R)(2) (the “Budget Amendment”), took effect on
July 1, 2022, and remain in effect until June 30, 2024. See id. §§ 4-13.00, 4-14.00.

Hoglan v. Youngkin, No. 7:22-cv—00460, 2023 WL 5214122, at *1-2 (W.D. Va. Aug. 14, 2023)
(footnotes omitted). Unlike the Plaintiff in Hoglan, Simpson does not allege that he was entitled
to release under this provision, just that other unidentified inmates would be.

13
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individuals would gain their liberty and civil right[s] back. The Budget Amendment
19 was meant to punish individuals who earned their right to liberty, preventing
4,500 plus inmates from being release[d] within 2 months. Such prejudice deprived
Plaintiff of his basic human right to six feet living space, making Defendants liable.

159. Secondly, the Budget Amendment 19 achieved no legitimate goal except
mass incarceration. Financially, it would be less expensive to free individuals who
earned their liberty and had a personal interest in §53.1-202.3 July 1, 2022
[e]ffective date, then to house them at $30,000 plus every body/year. Budget
Amendment 19 had no purpose but to punish and promote mass incarceration which
violates individual[’]s civil rights. The regulation was an exaggerated response to
inmates being released early and the administration’s concern of the new ESC-2
effective date of July 1, 2022, because they looked for [an] unconstitutional way to
continue to illegally detain individuals. However, it also ignored the new post
COVID-19 long haul era, exposing how mass incarceration violates basic
human rights. '

160. Defendants have violated Plaintiff’s constitutional rights by housing him in
serious and extreme inhumane conditions by failing to afford him safe and sanitary
living-space conditions by adjusting new levels to what would now be
overcrowding, post-COVID-19 era, constituting cruel and unusual punishment.
The Defendants maliciously intended to further punish inmates through restrictive
regulations of Budget Amendment 19, which failed to provide safe conditions for
Plaintiffs COVID-19 long haul and chronic health, depriving him of his
constitutional protection and depriving individuals of their personal interest
of liberty. : '

(ECF No. 13, at 27-29 (internal citations and emphasis omitted).)

B.  No Personal Involvement Allegéd

In order to state a viable claim under 42 U.S.C. § 1983, a plaintiff must allege that a
person acting under color of state law deprived him or her of a constitlutio_nal right or of a right
conferred by a law of the United States. See Dowe v. Total Action Against Poverty in Roanoke
Valley, 145 F.3d 653, 658 (4th Cir. 1998). “Government officials may not be held liable for the
unconstitutional conduct of their subordinates under a theory of respondeat superior.” Iqbal,

556 U.S. at 676 (citations omitted). To state a legally sufficient claim for an alleged violation of

a federal constitutional right, “[a] plaintiff must plead that each Government-official defendant,

through the official's own individual actions, has violated the Constitution.” Id. Accordingly,

14
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the plaintiff must allege facts that affirmatively show “that the official charged acted persqnally

in the deprivation of the plaintiff]’s] rights.” Vinnedge v. Gibbs, .5 50 F.2d 926, 928 (4th Cir.
1977) (internal quotation marks omitted); Trulock v. Freeh, 275 F.3d 391 , 402 (4th Cir. 2001)
(noting that liability is “personal, based upon each defendant’s own constitutional violations™).
Here, Simpson has failed to allege sufficient facts that suggest each named Defendant was
personaily involved in the violation of Simpson’s rights in Claim Five. That deficiency alone
warrants the dismissél of his claim. Moreover, as explained more fully below, Simpson has
failed to plausibly allege sufficient facts to support an Eighth Amendment violation by any of
the Defendants. o
" C.  Eighth Amendment Law

To state an Eighth Amendment claim,'" an inmate must allege facts showing “(1) that
objectively the deprivation of a basic human need was ‘sufficiently serious,” and (2) that
subjectively the prison bfﬁcials acted with a ‘sufficiently culpable state of mind.”” Johnson v.
Quinones, 145 F.3d 164, 167 (4th Cir. 1998) (quoting‘WiIson v. Seiter,.501 U.S. 294, 298
(1991)). Under the objective prong, the inmate must allege facts to suggest that the deprivation
complained of was extreme and amounted to more than the “routine discomfort” that is “pﬁrt of
fhe penalty that criminal offenders pay for their offenses against society.” Strickler v. Waters,
989 F.2d 1375, 1380 n.3 (quoting Hudson v. McMillian, 503 U.S. 1,9 (1992)). “Inorderto

demonstrate such an extreme deprivation, a prisoner must allege ‘a serious or significant physical
P P g gni

i1 Although Simpson contends that Defendants also violated the Fourteenth Amendment
in Claim Five, the Eighth Amendment governs his claim of cruel and unusual living conditions.
See Cty. of Sacramento v. Lewis, 523 U.S. 833, 846-47 (1998); see Lewis, 523 U.S. at 842
(“[w]here a particular Amendment provides an explicit textual source of constitutional protection
against a particular sort of government behavior, that Amendment, not the more general notion
of substantive due process, must be the guide for analyzing these claims.” (quoting Albright v.
Oliver, 510 U.S. 266, 273 (1994) (Rehnquist, C.J.) (plurality opinion))). :

15
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or emotional injury resulting from the challenged conditions.”” De’Lonta v. Angelone, 330 F.3d
630, 634 (4th Cir. 2003) (quoting Strickler, 989 F.2d at 1381). ‘With respect to claims of
inadequate medical treatment under the Eighth Amendment, “the objective éomponent is
satisfied by a serious medical condition.” Quinones, 145 F.3d at 167.

The subjective prong requires the plaintiff to allege facts that indicate a particular
defendant acmdly knew of and disregarded a substantial risk of serious harm to his person.' See

Farmer v. Brennan, 511 U.S. 825, 837 (1994). “Deliberate indifference is a very high

standard—a showing of mere negligence will not meet it.” Grayson v. Peed, 195 F.3d 692, 695

(4th Cir. 1999) (citing Estelle v. Gamble, 429 U.S. 97, 105-06 (1976)).

[A] prison official cannot be found liable under the Eighth Amendment for denying

an inmate humane conditions of confinement unless the official knows of and

disregards an excessive risk to inmate health or safety; the official must both be

aware of facts from which the inference could be drawn that a substantial risk of

serious harm exists, and he [or she] must also draw the inference.
Farmer, 511 U.S. at 837. Farmer teaches “that general knowledge of facts creating a substantial
risk of harm is not enough. The prison official must also draw the inference between those
general facts and the specific risk of harm confronting the inmate.” Quinones, 145 F.3d at 168
(citing Farmer, 511 U.S. at 837); see Rich v. Bruce, 129 F.3d 336, 338 (4th Cir. 1997). Thus, to
survive a motion to dismiss, the deliberate indifference standard requires a plaintiff to assert facts
sufficient to form an inference that “the official in question subjectively recognized a substantial

risk of harm” and “that the official in question subjectively recognized that his [or her] actions

were ‘inappropriate in light of that risk.”” Parrish ex rel. Lee v. Cleveland, 372 F.3d 294, 303

(4th Cir. 2004) (quoting Rich, 129 F.3d at 340 n.2).




) Case 3:23-cv-00032-MHL-MRC Document 15 Filed 03/05/24 Page 17 of 20 PagelD# 272

D. Analysis of Claim Five

In Claim Five, Simpson contends that: “The unsafe prison conditions of Glenn Ybungkin,
~ Jason Miyares, Robert Mosier, Harold W. Clarke, and Chadwick Dotson violates Plaintiff’s
rights and constitutes cruel and unusual punishment under the Eighth Amendment and
Fourteenth Amendment of the United States Constitution.” (ECF No. 13, at 27.) As noted
previously, Claim Five alleges that the policy of mass incarceration in 2022 and 2023, in the
“post COVID;19 eré” led to cruel and unusual living conditions in VDOC facilities because
many of the inmates could have been released alleviating purported ovércrowding. (ECF No. 13,
\ \ .

at 27-29.) Claim Five is difficult to unravel, extremely tenuous, and requires several leaps in’
logic and causation. Broken down, Simpson initially faults Defendants for a law passed on July
1, 2022, that was amended, apparently, to disallow early release for as many inmates as Simpson
initially believed would be released. Simpson believes tﬁe failure to release this allegedly “4,500
plus inmates” is the source of his being housed within six feet of other inmates. (ECF No. 13, at
28.) Simpson contends that this is cruel and unusual punishment. Claim Five can be dismissed
for several reasons.

Here, Simpson simply has failed to allege facts that indicate any of the defendants

| “subjectively recognized a substantial risk of harm” to Simpson and further recognized that his

or her “actions were ‘inappropriate in light of that risk.’” Parrish ex rel. Lee, 372 F.3d at 303
(quoting Rich, 129 F.3d at 340 n.2). First, Simpson never identifies how any individual
Defen;iant was personally involved in the deprivation of his Eighth Amendment rights. Instead,
throughout Claim Five, Simpson merely indicates that “Defendants” took certain actions.

However, that is insufficient to state a claim an Eighth Amendment claims against these

individuals. See Grieveson v. Anderson, 538 F.3d 763, 778 (7th Cir. 2008) (“Vague references
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to a group of defendants, without specific allegations tying the individual defendants to the

alleged unconstitutional conduct™ fail to support a claim for relief against the individual

defendants.” (citing Alejo v. Heller, 328 F.3d 930, 936 (7th Cir. 2003))); see also Potter v. Clark,

497 F.2d 1206, 1207 (7th Cir. 1974) (“Where a complaint alleges no specific act or conduct on
the part of the defendant and the complaint is silent as to the defeﬁdant except for his name
appearing in the caption, the complaint is properly dismissed, even under the liberal construction
to be given pro se complaints.” (citing U.S. ex rel. Brzozowski v. Randall, 281 F. Supp. 306, 312
(E.D. Pa. 1968))). 12 For that reason alone, Claim Five may be dismissed.

Second, with respect to Defendants Clarke, Dotson, Miyares, ‘an,d Mosier, Simpson has
failed to allege sufficient facts to suggest that any of these Defendants Were personally involved
in the passage of an amendment to a Virginia law that changed how many inmates qualified for
early' release. | Only the legislative body of Virginia, the Generai Assembly, and the Governor
would have any involvement in legislation or the amendment process. See Hoglan, 2023 WL
5214122, at *1-2 (explaining legislative history of Amendmer;t 19 and the code section it
amended). Thus, Simpson’s claim fails at the outset against these Defendants. For this reason,
Simpson fails to state a claim against Defendants Clarke, Dotson, Miyares, and Mosier.
Accordingly, any claim -against Defendants Clarke, Dotson, Miyares, and Mosier will
be DISMISSED. _’ |

With respéct to Defendaht Youngkin, although he may have been involved in the

legislative process, Simpson fails to allege facts indicating that, by amending a bill to change

12 The only Defendant named in the body of Claim Five is Jason Miyares, who according
to Simpson, noted to a reporter, “we’re trying to make the best out of a horrific situation.” (ECF
No. 13, at 28.) The Court fails to discern, and Simpson fails to explain, what this means, much
less how it shows that Defendant Miyares was personally involved in the alleged
unconstitutional conduct.
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early release qualifications, Defendant Youngkin violated Simpson’s Eighth Amendment rights.

Simpson alleges that the change in early. release law led to more inmates remaining in the VDOC
which Simpson considers overcrowded because he is housed within six feet of other inmates.
Then, Simpsdn claims that living within six feet of other inmates is cruel and unusual

- punishrhéht. However, Simpson does not alleée an injury, much less “a serious or signiﬁcanf
physical or emotional injury” 'résulting" from the bill’s passage on Jﬁiy i, 2022. -De’Lonta, 330
F.3d 630, 634 (4th Cir. 2003) (quoting Strickler, 989 F.2d at 1381). Atmost, Simpson contendé
that he “is consistently threatened by airborne pathogens because he cannot control the sanitation
of surface or air quality by having 3 other individuals within 3ft, and 2 other(s] within 5ft of
him.” (ECF No. 13, at 27.) Simpson fails to plausibly allege a serious or significant physical or
emotional injury resulting from the passage of the amended bill. Accordingly, Simpson’s claim
against Defendant Youngkin will be DISMISSED."?

Defendants Hicks, Dawson, Levin, King, Jackson, Allen, White, and Dobyns will be

DISMISSED WITHOUT PREJUDICE. Claims One, Two, Three, Four, Six, and ASeven will be

_ 13 Simpson’s claim also has a causation issue. “[Clonstitutional torts, like their common
law brethren, require a demonstration of both but-for and proximate causation.” Evans v.
Chalmers, 703 F.3d 636, 647 (4th Cir. 2012) (citations omitted). Thus, to establish liability
under § 1983, Simpson must show that Defendant Youngkin, acting under color of state law,
violated Simpson’s constitutional rights, “and thereby caused the complained of injury.” Brown
v. Mitchell, 327 F. Supp. 2d 615, 628 (E.D. Va. 2004) (citing Coppage v. Mann, 906 F. Supp.
1025, 1035 (E.D. Va. 1995). Here, Defendant Youngkin proposed an amendment to a bill that
changed the qualifications for release for some inmates. “[A] policy . . . that is not itself
unconstitutional . . . must be independently proven to have caused the violation. Proof merely
that such a policy . . . was ‘likely’ to cause a particular violation is not sufficient; there must be
proved at least an ‘affirmative link’ between policy . . . and violation; in tort principle terms, the
causal connection must be ‘proximate,’ not merely ‘but-for’ causation-in-fact.” Spellv.
McDaniel, 824 F.2d 1380, 138788 (4th Cir. 1987) (citation omitted). Simply put, Simpson fails
to plausibly suggest a causal connection between Defendant Youngkin’s amendment to a law
and Simpson’s alleged injury of being housed within six feet of other inmates at HCC.
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DISMISSED WITHOUT PREJUDICE because they are improperly joined. Defendant Darden
will be DISMISSED because he was not named in any claim. Claim Five against Defendants

Youngkin, Miyares, Mosier, Clarke, and Dotson will be DISMISSED for failure to state a claim

and as frivolous. The Clerk will be DIRECTED to note the‘disposition for the purposes of 28

U.S.C. § 1915(g).

An apbropriate _Order will accompany this Memorandum Opinion.

Date: 6\6\%\’\ | M. Hanna 'J»a u y

Richmond, Virginia ' ' United States*District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmond Division

THOMAS B. SIMPSON,

Plaintiff,

V. ' Civil Action No. 3:23¢cv32

GLENN YOUNGKIN, etal,
Defendants.
FINAL ORDER
In accordance with the accompanying Memorandum Opinion, it is hereby ORDERED thaf:

1. Defendants Hicks, Dawson, Levin, King, Jackson, Allen, White, and Dobyns are
DISMISSED WITHOUT PREJUDICE;

Claims One, Two, Three, Four, Six, and Seven are DISMISSED WITHOUT
PREJUDICE because they are improperly joined;

Defendant Darden is DISMISSED because he was not named in any claim; -

Claim Five against Defendants Youngkin, Miyares, Mosier, Clarke, and Dotson is
DISMISSED for failure to state a claim and as frivolous;

The Clerk is DIRECTED to note the disposition of the action for purpdses of 28
U.S.C. § 1915(g);

The Clerk is DIRECTED to enter a final appealable Judgment in a Civil Case in
favor of Defendants as a separate entry on the docket; and, ' ' :

Simpson does not request, and the Court does not grant, leave to amend, rendering
this order final and appealable. See Britt v. DeJoy, 45 F.4th 790, 796 (4th Cir.

2022).

Should Simpson desire to appeal, a written notice of appeal must be filed with the Clerk
of the Court within thirty (30) days of the date of entry hereof. Failure to file a notice of appeal |

within that period may result in the loss of the right to appeal.




Case 3:23-cv-00032-M'HL-MRC Document 16 Filed 03/05/24 Page 2 of 2 PagelD# 277

The Clerk is DIRECTED to send a copy of this Order and the accompanying Memorandum

Opinion to Simpson.

Date: as \%\'\

Richmond, Virginia




ARPEDAK

IN THE UNITED STATES DISTRICT. COURT
OF THE EASTERN DISTRICT OF VIRGINIA
Richmond Virginia
THOMAS B. SIMPSON,
Plaintiff,
V. Civil‘Action No. 3:23CV32

GLENN YOUNGKIN, &t al.,
Defendant.

PARTICULARIZED COMPLAINT FOR 'CIVIL ACTION NUMBER 3:23Cv32

1. This is a civil action authorized by 42 U.S.C. §1983 to redress
the deprivation, under color of state law, of rights secured by the Constitution
- of the United States. The Court has jurisdiction under 28 U.S.C. §§1331 and 1343(a)(3).
The Plaintiff seeks declaratory relief-pursuant to 28 U.S.C. §§2201 and 2202, and claims
for injunctivé relief are authorized by 28 U.S.C. §§2283 and 2284 and Rule 65 of the
Federal Rules of Civil Procedure against the following Defendants: Governor of Virginia
GLENN YOUNGKIN is sued for declaratory and injunctive relief in his offical capacity, .
and in his individual capacity for nominal, compensatory, and punitive damages; A.G. of
the Commonwealth of Virginia and chief law officer of Virginia JASON MIYARES is sued for
declaratory and injunctive relief in his offical capacity,and in his individual capacity
for nominal, compensatory, and punitiverdamages; Current Director of the Virginia =
Department of Corrections CHADWICK DOTSON is sued for injunctive reliefiin his offical
capacity; Former Director of the Virginia Department of Corrections HAROLD W. CLARKE
is sued for declaratory and injunctive relief in his offical capacity, and in his in-
dicidual capacity for nominal, compensatory, and punitive damages;.The Secretary of
Public Safety and Homeland Security ROBERT MOSIER is sued for.declaratory and injunctive
relief in his offical capacity, and in his individual capacity for nominal, compenéatory,
and punitive damages; Former Warden of Haynesville Correctional Center TIKKI HICKS is
sued for declaratory and injunctive relief in his offical capacity, and in his individual
capacity for nominal, compensatory, and punitive damages; Current Warden at HCC TONY:
DARDEN is sued for declaratory and injunctive relief; Virginia Correctional Enterprise
manager of the HCC location BRIAN DAWSON is sued for declaratory and injunctive relief
in his offical capacity, and in his individual capacity for nominal, compensatory, and
punitive damages; former Doctor of HCC Medical Department LEONARD LEVIN is sued for
declaratory and injunctive relief in his offical capacity, and in his individualccapecity
for nominal, compensatory, and punitive damages; HCC Investigator4S.C. KING is sued for

declaratory and injunctive relief in his offical capacity, and in his individtal capacity
for nominal, compensatory, and punitive damages; CAPIAIN D.C. JMKIN OIC of dnvestigating

[




fDigcipiinary Offence Report', for deélaratory and injuntive relief; S.W. ALLEN the
Hearing Officer-at Haynesville Correctional Center for declaratory and injunctive relief;
MAJOR A. WHITE: the major at Haynesville Correctional for declaratory and injuntive
rélief;‘and UNIT MANAGER DOBYNS who is involved in disciplinary process at Haynesville
Correctional Center. All are sued in their official capacity for declaratory and in-
junctive re11ef and in their 1nd1v1dua1 capacity for nominal, compensatory, and punitive

damages.

I1. STATEMENT OF FACTS

2, COME NOW the Plaintiff, THOMAS B. SIMPSON, in pro se, is and was at all times
mentioned herein,~a prisoner of the Commonwealth of Virginia in the custody of the
Virginia Department of Corrections(VDOC). He is currently confined in Haynesville
~ Correctional Center(HCC), in Haynesville, Virginia at Richmond County. There he was
involved in the Virginia Correctional Enterprise workers programe.-Plaintiff allges as
follows aginst the Defendants while they was acting under color of the state law.
(Exhibit #1).

QOVID-19 Pandemic And Executive Order

3. On March 11, 2020, World Health Organization classified COVID-19 infections a
Global Pandemic. :

4. On March 12, 2020, then Governor Ralph S. Northam declared Virginia a .State
of Emergency.(Exhibit/#2).

5. On March 30, 2020, the Governor then enacted Exzecutive Order No. 55(E055)

which ordered, in part, that¥ "[a]ll individuals in Virginia shall remin-at their place of residerce
except as;nxxudejlxﬂlavty this order and Executive Order 53. To the extent individials use
shared or outdoor spaces, whether on land or on water, ﬂryrnstalltrmsnantanlsanal
distarcing of at least six feet ﬁanlaqycﬁherpfmsan'

All public universities and beaches was closed and prohibited. A1l tnrt&s;xxﬂébmﬂjons,
religious, or social events whether they occur indoor or outdoor," of social gatherirgs
of more than ten individuals. Violations of FOS55 were deemed punishable'as Class 1
misdemeanors via Va. Code §44-146. Workplaces was to maintain six feet distancing.

6. The Center for Diseas Control(CDC), issued guidanmce that individuals are at
higher risk of contracting COVID-19 when in tightly crowded areas and all government
entities had suggested individuals are to stay home as much as possible.

7. Director HAROLD W. CLARKE at VDOC institutions housed inmates in dorms of 74
individuals. There is 29 bunkbeds and 16 single-beds. All individuals shared four
toilets, five sinks, four showers, five phones, two microwaves, and four urinals in the

common area. The living-space of individuals are as follows:

5




(A). Twenty-one(21) sets of 11v1ng-space between bunkbeds in the dorm are 3ft.,
which two inmates would share(sets are 24 square-ft areas, consisting of two
wall lockers on either side, two floor lockers on either 81de, all inmates
personal supplies including laundry bags, and chairs). Also, in most cases one
inmate is within 3ft of five other 1nmates(two on bunks to the right, two on
bunks to the left, and one on the top bunks).
(B). Four(4) sets of living-space between bunkbeds are 5ft apart, due to struce
tural support I-beams(sets are 40 square-ft areas, consisting of two wall lock-
ers on either side, two floor lockers on either 31de, all inmates personal
supplies including laundry bags, and two chairs). Immates are within 3ft of
three other immates(two on bunks to one 81de, and one on top bunk),~and Sft
away from other bunkbed.
(C). Two(2) sets of living-space was next to a wall and bunkbed(Sets are 20
sq. ft.). The inmate did not share the living-space. However, he was 3ft away
from two other inmates and next to living-space(A), with bunky.
(D). Two(2) other sets of living-space was also next to a wall and bunkbed in
the middle of the dorm.(Sets are 65sq. ft. area). The inmate did not share the
11v1ng—space However he was 3ft away from two other inmates and had a bunky
in the livin ace A
(BE). Slxteen%16§ other sets of living-space was for single-beds and shared no
~ space(Setd are 24 sq. ft. areas, consisting of ones floor locker and one ::f
nighbors floor locker on opp051te side individuals bed). The single-bed are
3ft apart each other. There was two rows of beds with a 2ft wall seperating 11
beds on each side.(16 single-beds and 6 bunkbeds).
(F) Two (2) bunkbed and two(2) single-bed shares common space areas.

Such was the living conditions at HCC where TIKKI HICKS was warden. The Plaintiff was
“housed in Dorm 2A. VCE workers programe was moved throughout the compound in order to
always have workers available in case of a COVID-19 outbreak in March and April 2020.

BRIAN DAWSON began working inmates seven days a week even fired inmates for not

reporting to work, including for religious reasons. Sleeping patterns was recommended
in  the Dorms. (Exhibit #22). | |
8. On April 5, 2020, Building 1 and 3 at HCC went on lock-down due to possible
COVID-19 infections, which was then confirmed in Building on after inmates test positive.
9. On April 8, 2020, a Section 1983 suit was brought against HARALD W. CLARKE,
TIKKI HICKS, and other Virginiaﬁofficiéls relating to prison conditions during the
péndemic, raising their awareness of COVID-19 risk and their responsibilities while

acting '"under color of state law', and that know or have reason to know that:
a. Tndividuals aaaem'hugrx'rlsk to contract QWVID-19 in tightly crowded areas:(‘Carplaint for
Plaintiff in Whorley v. Northam 2020 U.S. Dist. LEXIS 86315(2020), M115);
b. "inmates are vards of the state and Warden Hicks ard Director Clarke is responsible for
roviding reasonzble care... That [inmates] have rot been provided or protected by prison
polmnes,resmnres,or[pmﬂntuxs]f'axithm:suilpnxchmn'erlbeestﬂﬂlﬁfd to provide
the social distance and rediction in population density'' which is necessary to reduce the angoing
risk to eligible immates able to qualify ﬁX'amﬂy:mﬂfasezrd.ﬂrsevh01xnannconﬁued and not
heving:"'dore so in a reasondble fashion, deprive immates in an extreme mamer via conditions of
confinement in violation of 8th and 14th Averd.""(id 11 143, 175, 177, 181, 182).
c. That irmates "are verds of the Camormealth of VJJ:glma ard remain protected by the constitution
of the United States, specifically the 8th Arerd. guarantee. that they are to be protected from
cnxﬂ_andtmugxﬂ.pludnfntaszq;ﬂlaitn the state via the 14 Amerd..," and that Warden Hicks -




and Director Clarke has a dity to the imates at HOC and the Plaintiff to provide, protect, and
ensure contemporary staidards of decency, at a minimm, the civilized measure of life's necessities.
(id 1 155 and 156).

d. "Trcreasing the spatial distance between individuals, specifically by six feet or more, and
redicing the amount of individuals in a closed setting, specifically to a murber of ten(10) people
or less, is a mean of reducing the risk of spreading QVID-19" and sich "'a [practice] that are not
only widely accepted speietal nonms during QWVID-19 pardamic, they have been publicly encouraged
via officials at all levels of Goverrment, comercial enterprise, and American ultire’' because it
is the "con stardareds of decency recognized throughout the United States and the Commorr
wealth of Virginid vhﬂj1pnxiﬂxahas'%EHIGDaﬂxﬂVﬁmx)1aﬂinrmst:%itﬁ}g;viaEkanﬂjye(kder
pramilgated by Gov. Northam."(id 11171, 172, 174).

e, That the "'spread of @VID-19 to and amorg irmates,.. poses a substantial, sericus, and significant
risk to the physical healthvof irmates.''( idfl 176). .

10. Also in April 2020, then President Trump declared Virginia a "major disaster

area" and United States A.G. William Bar issued a State of Emergency within the U.S.
Bureau of Prisons. ‘ |

11. On April 27, 2020, the General Assembly adopted the 'Early Reélease Plan'
(COVID-19 Résponse: Inmate Early Release Plan), which allowed eligible inmates with
one year or less reMaining on their sentence to be released early. A memo went out on
April 27, 2020, stating that "during the declared emergency [the plan will] assit in
maintaing the health, safety%and welfare of any prisoner dicharged or placed or the
prisoners remaining in state correctional facilities..." |

12, During the first week of May 2020, due to further positive COVID-19 infections
in other dorms besides the Plaintiff's 2A dorm, HCC went on lockdown.

13. Warden TIRKI HICKS and Director HARLOD W. CLARKE came to a 'Stipulated
Settlement Agreemeﬁt' with Plaintiffs«in the Aprilisuit on May 12, 2020, and VDOC
- officials agreed to free up spacé in HCC and other VDOC centers by implementing the
'Early Release Plan' for COVID-19. VDOC also agreed to "'restrict the transfer of inmates
from facility to facility.''(Exhibit #3).

14. Another VDOC memo was sent out to inmates on May 22, 2020, stating that COVID-19
"directly enters the body from the droplets of a cough or sneeze of an infected person,
landing in their own eyess.." And to protect yourself by '"social distance' leaving '"at
least 6 feet between all person." ' , |

15. In June 2020, inmate«Roger Teal was deemed eligible for the early release
program. His origihal release date was for January 2021. He had went through radiaition
treatment due to graves disease from 2009 to 2011. He also was a Type 2 Diabetic.

Virginia Correctional Enterprise

- 16, In July 2020, in order to Keep VCE operational, Warden TIKKI HICKS ard mansger
BRIAN DAWSON moved immate=workers into Dorms 1B and 2B, having two different shifts.
Plaintiff was moved to Dorm 2B then 1B dorm's shift. Dorm 1B was packed with 70 plus
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IN THE UNITED STATES DISTRICT ‘CO‘I.JRT -
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmond Division '
THOMAS B. SIMPSON,
Plaintiff,
V. Civil Action No. 3:23CV60

GLENN YOUNGKIN, et al.,

Defendants.

MEMORANDUM ORDER :
(Filing and Screening Action upon Inmate’s Payment of the Initial Partial Filing Fee)

The Court ordered Plaintiff to pay an initial partial filing fee. Plaintiff has paid the initial
partial filing fee. Accordingly, upon review of Plaintiff’s submissions, it is ORDERED that:
l. The action is FILED and Plaintiff is GRANTED leave to proceed in forma

pauperis. The action will now be screened in conformity with 28 U.S.C. § 1915(e)(2).

2. The institution where Plaintiff is confined will mail twenty percent (20%) of all of

Plaintiff’s deposits to the Court until the balance of $318.94 is paid. The payments shall be made
on a monthly basis. The payments shall be DIRECTED to:

Clerk’s Office

United States District Court for

the Eastern District of Virginia

Richmond Division

701 East Broad Street, Suite 3000

Richmond, Virginia 23219-3528
The payments shall bear the civil action number for this actién. :

In the event that Plaintiff is transferred, the balance due shall be collected and paid to the

Clerk by the custodian at Plaintiff’s next institution.
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3. Plaintiff is reminded that he must retain a balance of twenty percent (20%) of his
previous month’s income in his prison account. |
The Clerk is DIRECTED to send a copy of this Memorandum Order to Plaintiff. A copy
of this Memorandum Order and Plaintiff’s consent to collection va fees shall be sent to the
accounting department at Plaintiff’s place of incarceration.
It is so ORDERED.
o VARC_

Mark R. Colombell
United States Magistrate Judge

Date: May 4, 2023
Richmond, Virginia
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IN THE UNITED STATES DISTRICT COURT |
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmond Division
THOMAS B. SIMPSON,
Plaintiff,

Civil Action No. 3:23CV32

GLENN YOUNGKIN, et al.,

Defendants.
MEMORANDUM ORDER
(Filing and Screening Action upon Inmate’s Payment of the Initial Partial Filing Fee)
The Court ordered Plaintiff to pay an initial partial filing fee. Plaintiff has paid the initial
partial filing fee. Accordingly, upon review of Plaintiff’s submissions, it is ORDERED that:
1. The action is FILED and Plaintiff is GRANTED leave to proceed in forma
pauperis. The action will now be screened in conformity with 28 U.S.C. § 1915(e)(2).
2. The institution where Plaintiff is confined will mail twenty percent (20%) of all of
Plaintiff’s deposits to the Court until the balance of $317.63 is paid. The payments shall be made
on a monthly basis. The payments shall be DIRECTED to:
Clerk’s Office ,
United States District Court for
the Eastern District of Virginia
Richmond Division
701 East Broad Street, Suite 3000
Richmond, Virginia 23219-3528

The payments shall bear the civil action number for this action.

In the event that Plaintiff is transferred, the balance due shall be collected and paid to the

Clerk by the custodian at Plaintiff’s next institution.
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3. Plaintiff is reminded that he must retain a balance of twenty percent (20%) of his

previous month’s income in his prison account.

The Clerk is DIRECTED to send a copy of this Memorandum Order to Plaintiff. A copy

of this Memorandum Order and Plaintiff’s consent to collection of fees shall be sent to the
accounting department at Plaintiff’s place of incarceration.

It is so ORDERED.

s R
Mark R. Colombell
United States Magistrate Judge

Date: May 8, 2023
Richmond, Virginia
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ARPENDIX &

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmond Division
THOMAS B. SIMPSON,
Plaintiff,
V. Civil Action No. 3:23CV60
GLENN YOUNGKIN, et al.,

Defendants.

MEMORANDUM ORDER
(Providing Plaintiff Notice of Intent to Close Action)

The matter is currently before the Court for screening in conformity with 28 U.S.C.
§ 1915(e)(2). Plaintiff submitted a “DECLARATION” and a “MEMORANDUM IN SUPPORT
OF PLAINTIFF’S 1983 COMPLAINT” (ECF No. 1), that was filed on January 25, 2023, and was
opened as the present action. Plaintiff refere‘nc-:es a “Complaint” in his memorandum, but there
was no complaint accompanying the above sﬁbrhissions. On further review, it appears that a
Complaint naming the same Defendants was submitted and filed on January 11, 2023. See
Simpson v. Youngkin, No. 3:23CV32 (E.D. Va. filed Jan. 11, 2023). The documents that were
opened as the present case appear to be supporting documents for Simpson v. Youngkin,
No. 3:23CV32. However, Plaintiff never indicated to the Court that he only wished to bring one
civil action and instead completed the paperwork for both actions.

Because it appears case No. 3:23CV60 and No. 3:23CV32 are, in fact, intended by Plaintiff
to be one case, the Court will close No. 3:23CV60 as a duplicate of 3:23CV32. Absent any

objection from Plaintiff, in twenty (20) days from the date of entry hereof, the Court will close this

case, Simpson v. Youngkin, No. 3:23CV60, and will direct the Clerk to file both the
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“DECLARATION” and a “MEMORANDUM IN SUPPORT OF PLAINTIFF’S 1983
COMPLAINT,” in the case Simpson v. Youngkin, No. 3:23CV32 (E.D. Va. filed Jan. 11, 2023).
The Clerk is DIRECTED to send a copy of the Memorandum Order to Simpson.
It is so ORDERED.
s R

Mark R. Colombell
United States Magistrate Judge

Date: August 22, 2023
Richmond, Virginia
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ARRENDIX H
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmond Division

THOMAS B. SIMPSON,

Plaintiff,

Civil Action No. 3:23CV32

GLENN YOUNGKIN, et al.,
Defendants.

MEMORANDUM ORDER
(Directing Plaintiff to File a Particularized Complaint)

In order to state a viable claim under 42 U.S.C. § 1983,! a plaintiff must allege that a person
acting under color of state law deprived him or her of a constitutional right or of a right conferred
by a law of the United States. See Dowe v. Total Action Against Poverty in Roanoke Valley, 145

F.3d 653, 658 (4th Cir. 1998) (citing 42 U.S.C. § 1983). Courts must liberally construe pro se

civil rights complaints in order to address constitutional deprivations. Gordon v. Leeke, 574 F.2d

1147, 1151 (4th Cir. 1978). Nevertheless, “[p]rinciples requiring generous construction of pro se
complaints are not . . . without limits.” Beaudett v. City of Hampton, 775 F.2d 1274, 1278 (4th
Cir. 1985). Plaintiff has filed three different documents, a Complaint, a Declaration, and a

Memorandum. Each document contains supporting facts, claims, and arguments. (See ECF Nos.

I That statute provides, in pertinent part:

Every person who, under color of any statute . . . of any State . . . subjects,
or causes to be subjected, any citizen of the United States or other person within
the jurisdiction thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured in an action
atlaw .. ..

42U.S.C. § 1983.
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1, 11.) Plaintiff’s current allegations and the manner in which he has submitted his claims fail to
provide each defendant with fair notice of the facts and legal basis upon which his or her liability
rests. See Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (quoting Conley v. Gibson, 355

U.S. 41, 47 (1957)). As explained below, Plaintiff must file one document, a Particularized

Complaint, that contains all facts, claims, and arguments.
Accordingllvy, Plaintiff is DIRECTED, within thirty (30) days of the date of entry hereof, to

particularize his complaint in conformance with the following directions and in the order set forth

below:

a. At the very top of the particularized pleading, Plaintiff is directed to
place the following caption in all capital letters “PARTICULARIZED
COMPLAINT FOR CIVIL ACTION NUMBER 3:23CV32.”

b. The first paragraph of the particularized pleading must contain a list
of defendants. Thereafter, in the body of the particularized complaint, Plaintiff
must set forth legibly, in separately numbered paragraphs, a short statement of the
facts giving rise to his claims for relief. Thereafter, in separately captioned
sections, Plaintiff must clearly identify each civil right violated. Under each
section, the Plaintiff must list each defendant purportedly liable under that legal
theory and explain why he believes each defendant is liable to him. Such
explanation should reference the specific numbered factual paragraphs in the body
of the particularized complaint that support that assertion. Plaintiff shall also

.include a prayer for relief.

c. The particularized pleading will supplant the prior complaint. This
means that the particularized complaint will REPLACE any other complaint,
declaration, or memorandum and the Court will not consider any old complaint or
submission. The particularized pleading must stand or fall of its own accord so
Plaintiff should include all facts and all legal claims that he wishes the Court to
consider. Plaintiff may not reference statements in the prior complaints.

FAILURE TO COMPLY WITH THE FOREGOING DIRECTIONS WILL RESULT IN

DISMISSAL OF THE ACTION. See Fed. R. Civ. P. 41(b).
Federal Rule of Civil Procedure 18(a) provides that: “A party asserting a claim,

counterclaim, crossclaim, or third-party claim may join, as independent or alternative claims, as -




