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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 25-1513

JOHN F. KODENKANDETH,
Appellant

V.

UPMC HEALTH PLAN, INC. d/b/a UPMC for Life; UPMC CORPORATE HOLDING
CO.; UNIVERSITY OF PITTSBURGH PHYSICIANS; MAXIMUS d/b/a Maximus
Federal Services; SECRETARY DEPARTMENT OF HEALTH AND HUMAN
SERVICES

On Appeal from the United States District Court
for the Western District of Pennsylvania
(D.C. Civil Action No. 2:23-cv-02049)
District Judge: Honorable Christy Criswell Wiegand

Submitted Pursuant to Third Circuit LAR 34.1(a)
March 10, 2026
Before: KRAUSE, RESTREPO, and PORTER, Circuit Judges

(Opinion filed June 1, 2026)

OPINION"

* This disposition is not an opinion of the full Court and pursuant to I.O.P. 5.7 does not
constitute binding precedent.
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PER CURIAM
Pro se Appellant John Kodenkandeth appeals the District Court’s order dismissing
his amended complaint with prejudice. We will affirm the judgment as modified.
L.
This case arises out of two disputéd claims for Medicare benefits. In the first

dispute, Kodenkandeth, a Medicare Advantage plan enrollee, was denied a refund of his

$45 co-pay after visiting a specialist. An Administrative Law Judge dismissed the case

because Kodenkandeth did not meet the requisite amount in controversy, and the
Medicare Appeals Council affirmed the decision. In the second dispute, Kodenkandeth
was denied a request to obtain hearing aids out-of-network. The Medicare Appeals
Council agreed with the Administrative Law Judge that Kodenkandeth’s plan was not
required to pay for out-of-network hearing aids.

Subsequently, Kodenkandeth filed a complaint in the Allegheny County Court of
Common Pleas (“State Court™) against the Secretary of the Department of Health and
Human Services (“HHS”) and other defendants involved in his Medicare claims.
Kodenkandeth alleged that the defendants violated various state and federal laws when
administering and adjudicating his benefits claims.

The HHS Secretary removed the case to the United States bistrict Court for the
Western District of Pennsylvania. Kodenkandeth moved to remand the case to State
Court, arguing that the District Court lacked subject matter jurisdiction, and that the

notice of removal was defective. The District Court denied the rerhand motion.
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The defendants then moved to dismiss Kodenkandeth’s complaint pursuant to
Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6). The District Court determined
that Kodenkandeth’s claims arose under the Medicare Act and that the Court lacked

subject matter jurisdiction because Kodenkandeth failed to meet that Act’s

amount-in-controversy requirement. The District Court granted Kodenkandeth leave to

amend some of his damage claims, but after amendment, it dismissed the amended
complaint with prejudice. Kodenkandeth timely appealed.!
1I.

Kodenkandeth’s claims, though stylized as violations of state and federal law,
were in essence challenges to the administrative appeals decisions. The Medicare Act
provides an administrative review scheme through which enrollees like Kodenkandeth
can dispute their benefits determinations. See 42 U.S.C. § 1395w-22(g). After completing
the administrative review process, see 42 C.F.R. § 422.562(b), an enrollee may seek
judicial review “in a district court of the United States” if “[t]he amount in controversy
meets the threshold requirement,” 42 C.F.R. § 422.612; 42 U.S.C. §§ 1395w-22(g)(5),
405(g). Kodenkandeth’s threshold amount-in-controversy requirement was $1,850. See
42 U.S.C. § 1395w-22(g)(5); 87 Fed. Reg. 59437-01 (Sep. 30, 2022).

The amount in controversy “is computed as the actual amount charged the
individual for the items and services in the disputed claim, reduced by” any payments

already made for the items or services and any deductible or coinsurance amounts to be

! We have jurisdiction under 28 U.S.C. § 1291.
3




Case: 25-1513 Document: 76 Page: 4  Date Filed: 06/01/2026

collected for those items or services. 42 C.F.R. § 405.1006(d); see also 42 C.F.R.

§ 422.612(c) (incorporating Section 405). Kodenkandeth did not sufficiently claim in

good faith that the coverage decisions involved an amount in controversy of at least

$1,850, either individually or in the aggregate.? See St. Paul Mercury Indem. Co. v. Red
Cab Co., 303 U.S. 283, 288-89 (1938); 42 U.S.C. §§ 1395w-22(g)(5), 1395ff(b)(1)(E).
Although Kodenkandeth broadly concluded that he incurred damages “exceed[ing]
$1805,” his specific factual allegations revealed otherwise. Kodenkandeth pleaded only
that he was charged $45 for the co-pay and paid “more than $300 to the Medicare
Advantage plan.” Kodenkandeth theorized that he could be fesponsible for paying $9,500
if he purchased hearing aids costing $10,000, but nothing in his pleadings suggested that
he was ever liable for $9,500, and he never specified how much his hearing aids
ultimately cost him—only that he was denied coverage for hearing aids costing less than

$400.

2 To the extent that Kodenkandeth’s complaint attempted to raise claims independent
from his Medicare appeals, he does not meaningfully dispute the District Court’s
determination that all his claims “[arose] under” the Medicare Act, and he failed to plead
that he exhausted any such claims through the proper administrative channels. See
Temple Univ. Hosp., Inc. v. Sec’y U.S. Dep’t of Health & Hum. Servs., 2 F.4th 121, 124
(3d Cir. 2021) (“[TThe Medicare Act channels reimbursement disputes through
administrative adjudication as a near-absolute prerequisite to judicial review.”); see also
Alvarado Hosp., LLC v. Price, 868 F.3d 983, 991 (Fed. Cir. 2017) (stating that “the
Supreme Court has construed the ‘arising under’ language broadly”); Glob. Rescue Jets,
LLC v. Kaiser Found. Health Plan, Inc., 30 F.4th 905, 914 (9th Cir. 2022) (concluding
that the administrative exhaustion requirement applies to claims for benefits under the
Medicare Advantage program).

4
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Accordingly, we will affirm the District Court’s judgment dismissing

Kodenkandeth’s claims for lack of jurisdiction, but as modified so that the dismissal is

without prejudice. See N.J. Physicians, Inc. v. President of U.S., 653 F.3d 234, 241 n.8
(3d Cir. 2011); Curry v. Yachera, 835 F.3d 373, V379—80 (3d Cir. 2016). We have
considered Kodenkandeth’s remaining arguments and concluded that they are either

forfeited or without merit.> So we will affirm the District Court’s judgment as modified.*

3 For example, Kodenkandeth challenges not just the District Court’s dismissal of his
amended complaint, but also the District Court’s decision to deny his motion to remand
his case to State Court. Notwithstanding any alleged errors that may have occurred in
removal, the harmless error principle applies. See 28 U.S.C. § 2111. Any error in denying
Kodenkandeth’s motion to remand was harmless because the administrative appeal
decisions were reviewable only in federal court, and Kodenkandeth did not sufficiently
plead that any other claims that he purported to bring independently of the Medicare
appeals were properly administratively channeled. See 42 U.S.C. § 1395w-22(g)(5); 42
CF.R. § 422.612; Hosp. Amerimed Cancun S A DE C V v. Martin’s Point Health Care,
Inc., 149 F .4th 82, 89 (1st Cir. 2025); Temple, 2 F.4th at 127-28.

4 Kodenkandeth’s motion for leave to commence discovery is denied.

5
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ORDER DENYING 22 Motion to Remand by Plaintiff JOHN F. KODENKANDETH. On
11/30/2023, Defendant SECRETARY, DEPARTMENT OF HEALTH AND HUMAN
SERVICES removed the case from Allegheny County to the United States District Court for
the Western District of Pennsylvania. ECF No. 2. On 12/27/2023, pro se Plaintiff Mr.
KODENKANDETH moved to remand the case to state court, arguing that the defendants
failed to timely seek removal and that they defaulted in state court. See generally ECF No.
22. In response, the SECRETARY asserted that it properly sought removal from state court
as a federal officer under 28 U.S.C. § 1442(a)(1). ECF No. 32 at 23. The SECRETARY
further contended that no default judgment was entered against him in state court, and he
timely sought removal pursuant to 28 U.S.C. § 1446(b). See ECF No. 32. Per28 U.S.C. §
1442(a)(1), "an officer of the United States or of any agency thereof" may remove a "civil
action... that is commenced in a State court and that is against or directed to [that officer]..."
A defendant removing under § 1442(a) must show that (1) it is a 'person’ within the meaning
of the statute; (2) the claims are based on the officer's conduct "acting under” the United
States; (3) the claims against the officer are "for, or relating to" an act under color of federal
office; and (4) the officer raises a colorable federal defense. In re Commonwealth's Motion
to Appoint Couns. Against or Directed to Def. Ass'n of Phila., 790 F.3d 457, 467 (3d Cir.
2015) (finding the Federal Community Defender properly removed the case based on the
federal officer removal statute). The federal officer removal statute, § 1442(a), "is to be
'broadly construed' in favor of a federal forum." Id. Here, the Court finds that Defendant
SECRETARY, DEPARTMENT OF HEALTH AND HUMAN SERVICES properly removed the
case to federal court as a federal officer under § 1442(a). See ECF No. 2. First, the
SECRETARY is a person within the meaning of the statute as he is an officer of a U.S.
agency. Second, Mr. KODENKANDETH's claims regarding Medicare health insurance
coverage decisions are based upon the Secretary's conduct while "acting under” the
Department of Health and Human Services. Third, Mr. KODENKANDETH's claims are
"relating to" decisions the Secretary made while he was an officer of the Department of
Health and Human Services. Finally, the SECRETARY will likely raise a colorable federal
defense given that the United States has requested an extension of time to file an answer
or responsive pleading in order to gather proper documentation and evidence. See ECF No.
6. Therefore, the Court finds that the SECRETARY properly removed the case as a federal
officer under § 1442(a). The Court further finds that the SECRETARY timely sought
removal. Per 28 U.S.C. § 1446(b), the procedure for seeking removal requires defendants
to file their notice of removal within 30 days of receiving the plaintiff's initial pleading. Here,
on 11/1/2023, the United States was served with a copy of the Complaint; and within 30
days, on 11/30/2023, the SECRETARY filed the Notice of Removal in federal court. ECF
No. 2; Ex. B at 88. Finally, Mr. KODENKANDETH's remaining argumentthat defendants
cannot remove because they defaulted in state courtis without merit as no default judgment
was ever entered against the defendants. See ECF No. 1, Ex. B. Therefore, the Court finds
that Defendant SECRETARY, DEPARTMENT OF HEALTH AND HUMAN SERVICES has
properly removed the case based on §§ 1442(a) and 1446(b). Accordingly, IT IS HEREBY
ORDERED that Mr. KODENKANDETH's Motion to Remand is DENIED. Signed by Judge
Christy Criswell Wiegand on 1/23/2024. Text-only entry; no PDF document will issue. This
text-only entry constitutes the Order of the Court or Notice on the matter. (bjw) (Entered:
01/23/2024)




Appendix E January 23, 2024 Order ECF 40 of the Federal District Court of Western Pa, docket 2:23-cv-2049-CCW,
denying Plaintiff's motion to remand ECF # 27

01/23/2024 ORDER DENYING 27 Motion to Strike Joinder by Plaintiff JOHN F. KODENKANDETH. On
11/30/2023, Defendant SECRETARY, DEPARTMENT OF HEALTH AND HUMAN
SERVICES removed the case from Allegheny County to the United States District Court for
the Western District of Pennsylvania pursuant to the federal officer removal statute, 28
U.S.C. § 1442(a)(1). ECF No. 2. On 12/1/2023, Defendants UPMC HEALTH PLAN, INC.,
d/b/a UPMC FOR LIFE, UPMC HOLDING COMPANY, INC. and UNIVERSITY OF
PITTSBURGH PHYSICIANS SERVICE (the "UPMC Defendants") filed a Joinder in
Removal, indicating that they joined the SECRETARY in removing the action. ECF No. 5.
On 1/8/2024, Mr. KODENKANDETH filed a Motion to Strike the Joinder of Defendants
UPMC, alleging that they improperly joined in the removal. See generally ECF No. 27.
Section 1442(a) allows a federal officer defendant to unitaterally remove a case to federal
court; in doing so, the entire case is removed and the joinder of other defendants is not
required. See 28 U.S.C. § 1442(a)(1); Barber v. Avco Corp., Nos. 15-031446, 15-04096,
2015 WL 7180507, at fn. 3 (E.D. Pa. Nov. 16, 2015) (explaining that under Section 1442, a
federal officer defendant "alone can remove without other defendants joining in the petition,
and the entire case is removed to the federal court."). Since this Court has held that the
SECRETARY properly removed the case pursuant to § 1442(a), see ECF No. 39, the entire
case is removed to federal court and the other defendants in this action did not need to join
in the removal. Thus, the UPMC Defendants’ § Joinder in Removal was not necessary; their
filing, however, does not destroy the proper removal of this action. Accordingly, IT IS
HEREBY ORDERED that Mr. KODENKANDETH's 27 Motion to Strike Joinder is DENIED.
Signed by Judge Christy Criswell Wiegand on 1/23/2024. Text-only entry; no PDF document
will issue. This text-only entry constitutes the Order of the Court or Notice on the matter.
(bjw) (Entered: 01/23/2024)

Appendix F_January 23, 2024 Order ECF 41 of the Federal District Court of Western Pa, docket 2:23-cv-2049-CCW,
denying Plaintiff's motion to remand ECF # 38




01/23/2024 ORDER DENYING 38 Motion to Strike 6 Joint Motion for Extension of Time
by Plaintiff JOHN F. KODENKANDETH. On 12/1/2023, Defendant
SECRETARY, DEPARTMENT OF HEALTH AND HUMAN SERVICES sought
an extension of time to file an answer to Mr. KODENKANDETH's complaint.
ECF No. 6. On 12/5/2023, the Court granted the SECRETARY's § Joint
Motion for an Extension of Time. ECF No. 11. On 1/16/2024, Mr.
KODENKANDETH filed his 38 Motion to Strike, arguing that the Defendants
should not be given an extension of time. Because this Court has already
granted the Defendants’ request for an extension of time, IT IS HEREBY
ORDERED that Mr. KODENKANDETH's 38 Motion to Strike is DENIED as
moot. Signed by Judge Christy Criswell Wiegand on 1/23/2024. Text-only
entry; no PDF document will issue. This text-only entry constitutes the Order
of the Court or Notice on the matter. (bjw) (Entered: 01/23/2024)

APPENDIX G FINAL ORDER OF USDC ECF 104
,March 12, 2025 Order ECF 104 of the Federal District Court of Western Pa, docket 2:23-cv-2049-CCW, DISMISSING WITH

PREJUDICING Plaintiff IMPROPERLY REMOVED COMPLAINT ECF 1




03/12/2025

" ORDER re 87 Motion to Dismiss and 89 Motion to Strike by
Defendants. On 11/30/2023, Defendant SECRETARY, DEPARTMENT OF
HEALTH AND HUMAN SERVICES removed this case from Allegheny
County to the United States District Court for the Western District of
Pennsylvania. ECF No. 2. In his original complaint, pro se Plaintiff
John F. Kodenkandeth alleged numerous counts against five
defendants, arising from two appeals of insurance coverage decisions
under the Medicare Act. ECF No. 2-2. On 8/16/2024, the Court
dismissed Mr. Kodenkandeth's original complaint, finding that all his
claims arose under the Medicare Act and that he failed to meet the
Act's amount-in-controversy requirement. ECF No. 83. Specifically, the
Court dismissed with prejudice Mr. Kodenkandeth's claims regarding
an improper $45 co-pay, but it granted him “leave to amend the
portions of his claims alleging "additional expenses, costs and
damages’ as well as the $9,500 potential liability for in-network hearing
aids and the $400 price of out-of-network hearing aids." Id. at 12. On

~ 9/3/2024, Mr. Kodenkandeth filed an 85 Amended Complaint and a 86

Brief in Support. In his Amended Complaint, Mr. Kodenkandeth re-filed
his original complaint, ECF No. 85 at 43127, and added 18 new claims,
id. at 142. These 18 new claims challenge the Court's prior decisions in
this case but do not allege new facts regarding Mr. Kodenkandeth’s
damages or insurance coverage appeals. Id. Defendants now move to
dismiss the Amended Complaint for failure to meet the Medicare Act's
amount-in-controversy requirement and to strike the 86 Brief in
Support as procedurally improper. ECF Nos. 8794. Mr. Kodenkandeth
responds that Defendants have failed to state a "legal basis and
statutory authority for dismissal.” ECF No. 101. The Court agrees with
Defendants and will dismiss Mr. Kodenkandeth's 85 Amended
Complaint. First, to the extent Mr. Kodenkandeth realleges claims
regarding the $45 co-pay, see, e.g., ECF No. 85 at 60, such claims have
already been dismissed with prejudice, and Mr. Kodenkandeth may not
re-assert them now. Second, regarding the claims for "additional
expenses, costs and damages" such as $9,500 in potential liability for
in-network hearing aids, the Court finds that Mr. Kodenkandeth has
failed to remedy the deficiencies the Court previously identified
regarding his original complaint. See ECF No. 83 (dismissing Mr.
Kodenkandeth's original complaint because his damage assertions are
"vague and speculative"” and do not meet the amount-in-controversy
threshold). Since Mr. Kodenkandeth merely repeats the claims from
his original complaint in Counts 149 but does not clarify or clearly
allege the damages he actually paid, the Court finds that these claims
fail to meet the amount-in-controversy threshold under the Medicare
Act. Accordingly, Counts 149 will be dismissed, and because Mr.
Kodenkandeth was already granted leave to amend but failed to rectify
the identified deficiencies, the dismissal will be with prejudice. The
Court will also dismiss the Amended Complaint's newly-asserted
claims, in Counts 5067, because they are procedurally improper. These
counts challenge procedural aspects of the case as well as the Court's
prior orders. See, e.g., ECF No. 85 at 78 (asserting that the Court
violated Mr. Kodenkandeth's due process and equal protection rights
{Count 50)); 1011 (asserting that the Court was biased "and engaged in
abuse of office” (Count 52)); 1415 (challenging Court's refusal to stay
case pending Third Circuit appeal (Count 55)); 2324 (challenging the
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 25-1513

JOHN F. KODENKANDETH,
Appellant

V.

UPMC HEALTH PLAN, INC. d/b/a UPMC for Life; UPMC CORPORATE HOLDING
CO.; UNIVERSITY OF PITTSBURGH PHYSICIANS; MAXIMUS d/b/a Maximus
Federal Services; SECRETARY DEPARTMENT OF HEALTH AND HUMAN
SERVICES

(W.D. Pa. No.: 2:23-cv-02049)

SUR PETITION FOR REHEARING

Present: CHAGARES, Chief Judge, SHWARTZ, KRAUSE, RESTREPO, BIBAS,
PORTER, MATEY, PHIPPS, FREEMAN, CHUNG, BOVE, and
MASCOTT, Circuit Judges

The petition for rehearing filed by Appellant John F. Kodenkandeth in the above-
entitled case having been submitted to the judges who participated in the decision of this
Court and to all the other available circuit judges of the circuit in regular active service,
and no judge who concurred in the decision having asked for rehearing, and a majority of
the judges of the circuit in regular service not having voted for rehearing, the petition for

rehearing by the panel and the Court en banc, is denied.
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BY THE COURT,

s/ Cheryl Ann Krause
Circuit Judge

Dated: July 14, 2026
Amr/Cc: All counsel of record
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Clerk’s Office.




