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Before AGEE and HARRIS, 

Circuit Judges, and KEENAN, 

Senior Circuit Judge. 
 

 

Vacated and remanded by published opinion. 

Judge Harris wrote the opinion, in which 

Judge Agee and Judge Keenan joined. 

 

PAMELA HARRIS, Circuit Judge: 

 

In Virginia, drivers may personalize 

their license plates with their own chosen 

character combinations. Virginia allows them 

to do so for a fee, and subject to certain 

restrictions for vulgarity and the like. Curtis 

Whateley took advantage of this opportunity 

and applied for a personalized license plate 

with the characters “FTP&ATF” – by which he 

meant, “Fuck the Police & Alcohol, Tobacco, 

and Firearms.” Virginia first issued the plate 

but then revoked it on the grounds that it was 

vulgar and could be understood to promote 

violence. Whateley sued, alleging that Virginia 

had violated the First Amendment by recalling 

his personalized plate because of its message. 

The district court dismissed Whateley’s suit, 

holding that his license plate message was 

government speech not subject to ordinary 

First Amendment protections. 

This appeal requires us to address a 

question that has divided district courts and 
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state supreme courts in recent years: whether 

the character combinations on personalized 

license plates (or “vanity plates”) are 

government speech or private speech. Does 

Virginia speak for itself through the character 

combinations on the personalized plates it 

issues – in which case, it is entitled to express 

the views of its choice? Or do Virginia’s 

personalized plates convey the private speech 

of drivers like Whateley – in which case, 

government restrictions on that speech must 

pass muster under the First Amendment? We 

conclude that Virginia’s personalized license 

plate messages are private speech subject to 

First Amendment protection. Accordingly, we 

vacate the district court’s dismissal and 

remand for further proceedings. 

I. 

 

A. 

The Commonwealth of Virginia requires 

motor vehicles in the state to display license 

plates that include “the registration number 

assigned to the motor vehicle” and its owner. 

Va. Code Ann. §§ 46.2-711(F), 46.2-712(A). By 

default, the Virginia Department of Motor 

Vehicles (“DMV”) assigns a registration 

number to each car, and that number appears 

on the car’s license plate as the random-

seeming combination of letters and numbers 

with which we all are familiar. 

Since the 1970s, however, Virginia has 
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allowed its residents to request a 

“personalized license plate” – sometimes called 

a “vanity plate” – in place of the standard 

plate with an assigned registration number. 

See 1972 Va. Acts ch. 427; Va. Code Ann. 

§ 46.2-726 (authorizing the DMV to “reserve 

license plates with certain registration 

numbers or letters or combinations thereof for 

issuance to persons requesting license plates so 

numbered and lettered”); Personalized License 

Plate Guidelines and Restrictions, Va. Dep’t of 

Motor Vehicles, https://perma.cc/2CWD-75JD 

[hereinafter DMV Guidelines]. For a $10 

annual fee, anyone registering a car in 

Virginia can request a “personalized character 

combination” for his license plate. Create a 

Plate, Va. Dep’t of Motor Vehicles, 

https://perma.cc/L26E-MFES. Virginia invites 

registrants to “[c]reat[e] [their] personalized 

message” by using a combination of seven 

characters, including letters, numbers, and 

certain symbols. DMV Guidelines. The 

program is very popular: Over 930,000 

Virginia vehicles display personalized license 

plates, representing about 11% of all Virginia 

vehicles, among the highest rates in the 

country. 

A personalized license plate request 

may be refused on certain limited grounds. 

First, the requested character combination 

must be unique to that license plate and not 

already in use on another vehicle. Id. And 

https://perma.cc/2CWD-75JD
https://perma.cc/L26E-MFES
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second, the DMV states that it “will not 

approve” a requested character combination 

that may be seen by a reasonable viewer as 

“[p]rofane, obscene, or vulgar in nature,” 

“[s]exually explicit or graphic,” “[e]xcretory-

related,” “[u]sed to describe intimate body 

parts or genitals,” “[u]sed to condone or 

encourage violence,” or “[u]sed to describe 

illegal activities or illegal substances.”1 Id. 

The DMV “reserves the right to recall and 

cancel any personalized license plate that was 

issued if the agency subsequently determines 

or discovers that the personalized license plate 

was not in compliance with these guidelines 

when issued.” Id. And whether personalized 

or not, all Virginia license plates remain the 

property of the DMV. Va. Code Ann. § 46.2-

713. 

In 2023, Plaintiff Curtis Whateley 

requested a personalized license plate from 

the Virginia DMV with the character 

combination “FTP&ATF.”2 The DMV issued a 

 
1 There is one variant on this restriction that 

applies only to a narrow subset of applicants: Pursuant 

to statute, the DMV may not issue personalized license 

plates to a registered sex offender if the requested 

character combination could be understood as a 

reference to children. Va. Code Ann. § 46.2-726. 
2 These facts derive from Whateley’s pro se 

complaint, which we construe liberally and whose well-

pleaded factual allegations we accept as true at this 

stage. Matherly v. Andrews, 859 F.3d 264, 274 (4th Cir. 

2017). 
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set of plates for the front and back of his car, 

and Whateley drove with them displayed for 

more than a year. In 2024, however, the 

DMV received a complaint that Whateley’s 

license plate message was “most offensive” 

because it stood for “Fuck the Police & Alcohol, 

Tobacco, and Firearms.” J.A. 8. And that is 

indeed the message Whateley intended to 

convey via his license plates, expressing his 

“opinion on the current state of policing in this 

country, and the [Bureau] of Alcohol, Tobacco, 

Firearms and Explosives.” J.A. 6. In response 

to the complaint, the DMV recalled Whateley’s 

plates, explaining that their message could 

reasonably be viewed as profane, obscene, or 

vulgar and as condoning or encouraging 

violence, in violation of the DMV’s Guidelines.3  

B. 

After appealing unsuccessfully through 

the DMV’s internal administrative process, 

Whateley, appearing pro se, sued DMV 

Commissioner Gerald Lackey in his official 

capacity to challenge the recall of his 

 
3 For reasons that are not clear, the DMV later 

reissued Whateley his “FTP&ATF” plates. When we 

sought briefing from the parties as to whether this 

appeal had become moot when the plates were reissued, 

we learned that the “FTP&ATF” plates have since been 

recalled again, with the DMV Commissioner clarifying 

that the earlier reissuance was in error. We are 

satisfied, and both parties agree, that there remains a 

live dispute between the parties. 
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“FTP&ATF” plates. As relevant to this appeal, 

Whateley argued that the message on his 

personalized plates was private speech 

expressing his political views, and that the 

Commissioner violated his First Amendment 

rights by rejecting that message based on its 

content and viewpoint.4  

The district court granted the 

Commissioner’s motion to dismiss for failure to 

state a claim. Whateley v. Lackey, 785 F. Supp. 

3d 149 (W.D. Va. 2025). Centrally, the district 

court agreed with the Commissioner that 

Virginia’s personalized license plates 

constitute government speech, exempt from 

ordinary First Amendment scrutiny. Id. at 

153–59. The court relied primarily on the 

Supreme Court’s decision in Walker v. Texas 

Division, Sons of Confederate Veterans, Inc., 

576 U.S. 200 (2015), which held that Texas’s 

specialty license plate designs, approved by 

the state and then made available to the 

public at large, convey government and not 

private speech. See id. at 203, 208–09. The 

district court acknowledged some differences 

between Texas’s specialty plate designs and 

Virginia’s personalized character 
 

4 Whateley also brought a facial challenge to 

Virginia’s personalized license plate statute and the 

implementing Guidelines, calling them vague and 

overbroad, and a procedural due process challenge to 

the DMV’s revocation of his license plates. Whateley 

has not appealed the district court’s dismissal of those 

claims, and we do not address them further. 
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combinations, and it recognized the “common 

sense” perception that vanity plates like 

Virginia’s express the driver’s private speech 

and not a government message. Whateley, 785 

F. Supp. 3d at 157. But it concluded that “[o]n 

balance,” Walker dictated a finding of 

government speech. Id. at 159. 

Now represented by counsel, Whateley 

timely appealed the dismissal of his First 

Amendment claim. 

II. 

We review the district court’s dismissal 

of Whateley’s First Amendment claim de novo. 

Winnebago Tribe of Neb. v. U.S. Dep’t of Army, 

175 F.4th 529, 535 (4th Cir. 2026). Whateley’s 

claim turns on the distinction between private 

and government speech. 

As the parties agree, if the personalized 

character combinations issued through 

Virginia’s personalized license plate program 

are the requester’s private speech, then 

Virginia must abide by First Amendment 

limitations applicable to government forums 

for private speech in its regulation of 

Whateley’s message. Walker, 576 U.S. at 214–

15; Shurtleff v. City of Boston, 596 U.S. 243, 

247 (2022). The district court never engaged in 

a First Amendment forum analysis because it 

concluded that the personalized plates are 

government speech – in which case, as the 

parties also agree, the standard First 

Amendment rules do not apply and Whateley 
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cannot prevail on his claim. Walker, 576 U.S. 

at 215. 

To decide this question, “we conduct a 

holistic inquiry designed to determine whether 

the government intend[ed] to speak for itself” 

when it approved Whateley’s FTP&ATF plate, 

or whether its personalized license plate 

program operates to “regulate private 

expression.” Shurtleff, 596 U.S. at 252. The 

distinction between government and private 

speech may be straightforward when the 

government speaks for itself – when, for 

instance, “an official gives a speech in a 

representative capacity or a governmental 

body issues a report.” Id. at 262 (Alito, J., 

concurring in the judgment). But when the 

government purports to speak through third 

parties, as in this case, the inquiry is more 

complicated, and courts must carefully 

scrutinize whether the government is indeed 

“enlist[ing] private entities to convey its own 

message,” Pleasant Grove City v. Summum, 

555 U.S. 460, 468 (2009) (internal quotation 

marks omitted), or instead “affixing a 

government seal of approval” – or disapproval 

– to private, First Amendment-protected 

speech, Matal v. Tam, 582 U.S. 218, 235 

(2017). That difference is critical: The 

government’s ability to discriminate among 

messages and viewpoints when it speaks for 

itself is “essential” for government to 

function, but the government-speech doctrine 

is “susceptible to dangerous misuse” if 
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deployed to “silence or muffle” a private 

citizen’s “expression of disfavored viewpoints.” 

Id. 

As the district court recognized, the 

Supreme Court’s 2015 decision in Walker offers 

the most helpful starting point for our inquiry. 

Walker involved a Texas program that allowed 

drivers to select “specialty license plate” 

designs, rather than Texas’s standard license 

plate design, for their cars. Walker, 576 U.S. at 

204. Each specialty plate contained the word 

“Texas,” a license plate registration number, 

and a special design – graphics and often a 

slogan – authorized or approved by the state. 

Id. Individuals and organizations could 

propose their own specialty plate designs and 

submit them for approval by a state board, 

and in Walker, the Sons of Confederate 

Veterans did just that, applying for a specialty 

plate that would include the words “SONS OF 

CONFEDERATE VETERANS” and two 

images of the Confederate battle flag. Id. at 

206. The Texas board rejected the proposed 

design because many members of the public 

would find it offensive, and the Sons of 

Confederate Veterans sued, alleging a 

violation of their First Amendment free speech 

rights. Id. 

The Supreme Court held that the 

specialty license plate designs in question 

were government speech, and that Texas was 

therefore entitled to determine their content. 

Id. at 207 (“When government speaks, it is not 
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barred by the Free Speech Clause from 

determining the content of what it says.”) In so 

doing, the Court laid out three key “factors” to 

guide the inquiry into whether speech is 

private or the government’s own: “the history 

of the expression at issue; the public’s likely 

perception as to who (the government or a 

private person) is speaking; and the extent to 

which the government has actively shaped or 

controlled the expression.”  Walker, 576 U.S. 

at 209; Shurtleff, 596 U.S. at 252 (citing 

Walker, 576 U.S. at 209–14). 

Critically, however, the Walker Court 

confined its decision to Texas’s specialty plate 

design program and expressly declined to 

address a separate Texas program, similar to 

the Virginia program here, that allowed for 

“vanity plates” with personalized registration 

numbers. Walker, 576 U.S. at 204. And since 

Walker, courts have divided on that case’s 

application to personalized character 

combinations on vanity plates. A majority of 

state courts and federal district courts to 

address the question post-Walker have found 

that personalized character combinations like 

Whateley’s are private speech, subject to 

standard First Amendment review,5 while a 

 
5 See Mitchell v. Md. Motor Vehicle Admin., 148 

A.3d 319 (Md. 2016); Mitchell v. Md. Motor Vehicle 

Admin., 126 A.3d 165 (Md. Ct. Spec. App. 2015), aff’d, 

148 A.3d 319 (2016); Gilliam v. Gerregano, 2023 WL 

3749982 (Tenn. Ct. App. June 1, 2023), rev’d, __ S.W.3d. 
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sizable minority have found them to be 

government speech exempt from ordinary 

First Amendment protection.6 No federal 

court of appeals has decided this issue since 

Walker.7  

We agree with the majority view and 

hold that the character combinations on 

Virginia’s personalized license plates extend 

beyond the bounds of the government-speech 

 
__, 2025 WL 617603 (Tenn. Feb. 26, 2025); Overington 

v. Fisher, 733 F. Supp. 3d 339 (D. Del. 2024); Ogilvie v. 

Gordon, 2020 WL 10963944 (N.D. Cal. July 8, 2020); 

Carroll v. Craddock, 494 F. Supp. 3d 158 (D.R.I. 2020); 

Hart v. Thomas, 422 F. Supp. 3d 1227 (E.D. Ky. 2019); 

Kotler v. Webb, 2019 WL 4635168 (C.D. Cal. Aug. 29, 

2019). 
6 In addition to the district court decision in this 

case, Whateley, 785 F. Supp. 3d 149, see Gilliam v. 

Gerregano, __ S.W.3d __, 2025 WL 617603 (Tenn. Feb. 

26, 2025); Comm’r of Ind. Bureau of Motor Vehicles v. 

Vawter, 45 N.E.3d 1200 (Ind. 2015); M J Nichols Co. v. 

Thompson, 2025 WL 3564628 (W.D. Wis. Dec. 12, 2025); 

and Odquina v. City & Cnty. of Honolulu, 2022 WL 

16715714 (D. Haw. Nov. 4, 2022). 
7 In an unpublished memorandum decision, the 

Ninth Circuit assumed without deciding that Hawaii’s 

vanity plates are private speech. Odquina v. City & 

Cnty. of Honolulu, 2023 WL 4234232, at *1 (9th Cir. 

June 28, 2023). And before Walker, the Second and 

Eighth Circuits found states’ vanity plate programs to 

convey private speech, though they did not explicitly 

conduct a government-speech inquiry. See Byrne v. 

Rutledge, 623 F.3d 46, 53 n.7 (2d Cir. 2010); Roach v. 

Stouffer, 560 F.3d 860, 864 (8th Cir. 2009) (citing Lewis 

v. Wilson, 253 F.3d 1077 (8th Cir. 2001)); Perry v. 

McDonald, 280 F.3d 159, 167 (2d Cir. 2001). 
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doctrine set out in Walker and instead 

constitute private speech subject to First 

Amendment protection. 

A. 

We begin with a threshold question that 

framed the district court’s analysis and on 

which the parties disagree: What, exactly, is 

the speech at issue here? The district court, 

tracking the Commissioner’s position, viewed 

Whateley’s license plate – a “government 

decal,” owned and issued by Virginia – as the 

relevant speech. Whateley, 785 F. Supp. 3d at 

155. And that license plate, taken as a whole, 

communicated a distinctly governmental 

message: “[T]his vehicle is registered with the 

state.” Id. According to the district court, that 

is the relevant message conveyed by all 

Virginia license plates, and its “general 

meaning” is not affected by the “unique series of 

characters” chosen by a personalized plate 

applicant like Whateley. Id. at 155. “License 

plates are the government saying ‘this car is 

registered,’ vanity plate or not.” Id. at 156. 

We disagree. Like Whateley, we think the 

proper focus is on the personalized character 

combinations selected by Virginia’s vanity-

plate applicants. It is the character 

combination portion of a state-owned license 

plate that Virginia has opened up for a 

“personalized message,” see DMV Guidelines, 

and through which Whateley sought to 
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“express [his] own views,” Shurtleff, 596 U.S. at 

248. The expressive nature of Whateley’s 

personalized character combination is clear – 

hence the complaint to the DMV 

characterizing it as “most offensive,” J.A. 8 – 

and so the relevant message for purposes of 

this case is the one conveyed by the characters 

“FTP&ATF.” 

Neither the Commissioner nor the 

district court has cited any authority in which 

a court identified the message at issue in a 

First Amendment case as a generic functional 

message – “this vehicle is registered with the 

state” – that is unaffected by the specific 

words, images, or other forms of speech used 

by the speaker. To the contrary, when the 

Walker Court described the “messages” that 

Texas’s specialty license plates convey, it 

considered “graphic[s]” like state symbols and 

“slogan[s]” that “urge action, [] promote 

tourism, and [] tout local industries.” Walker, 

576 U.S. at 211. It described the “various 

messages” that Texas communicated “through 

its license plate designs” – namely, the specific 

words and slogans proposed by private 

organizations like the Sons of Confederate 

Veterans. Id. The Court identified those logos 

and slogans as the relevant “messages,” 

distinguishing that expressive material from 

the “state names and vehicle identification 

numbers” that serve a more functional purpose. 

Id. at 210–11; see also Wooley v. Maynard, 430 
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U.S. 705, 715 (1977) (describing the “Live Free 

or Die” slogan on New Hampshire license 

plates as “the State’s ideological message”). 

In other cases, too, the Supreme 

Court has focused on the words and images 

contributed by third parties in deciding 

whether they are speaking for themselves or 

on behalf of the government. In Matal v. 

Tam, for instance, the Court held that 

distinctive trademarks proposed by applicants 

and approved and registered by the federal 

government are private, not government, 

speech. 582 U.S. at 239. In so doing, it did not 

construe the message of a trademark to be 

purely functional, as in “this trademark is 

registered with the federal government.” 

Instead, it described the “message” at issue as 

the specific “content of a registered mark,” as 

proposed by the third-party applicant, such as 

“‘make.believe’ (Sony), ‘Think different’ 

(Apple), ‘Just do it’ (Nike), or ‘Have it your way’ 

(Burger King).” Id. at 236. And in Summum, 

the Court held that privately donated 

monuments in a public park constitute 

government speech, 555 U.S. at 470 – after 

explaining that the “messages” conveyed by 

the monuments went beyond function to 

include specific “text-based” communications 

like the word “Imagine” on a mosaic in Central 

Park or the word “peace” displayed on a 

monument in Arkansas. Id. at 474–75. 

The Supreme Court’s public forum cases 
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confirm that our focus is properly on 

Whateley’s personalized character 

combination, not the primary function of 

license plates in general. The public forum 

doctrine recognizes that the government may 

open its property as a forum for private 

speech, and that when it does, it must adhere 

to First Amendment limits in restricting 

access. See id. at 469–70. And as the Supreme 

Court has made clear, in analyzing whether 

private parties have free speech rights on 

government property, what matters is not the 

nature or function of the government property 

as a whole. Instead, the relevant forum is “the 

particular channel of communication” sought 

by the speaker, meaning the specific form of 

“access sought by the speaker” to the 

government’s property. Cornelius v. NAACP 

Legal Def. & Educ. Fund, Inc., 473 U.S. 788, 

801 (1985) (defining forum as charitable giving 

program within federal workplace, not 

workplace as a whole); see Perry Educ. Ass’n v. 

Perry Loc. Educators’ Ass’n, 460 U.S. 37, 46 

(1983) (forum defined as school mail system, 

not school as whole); Lamb’s Chapel v. Ctr. 

Moriches Union Free Sch. Dist., 508 U.S. 384, 

391 (1993) (forum defined as after-hours use of 

school property, not school property as a 

whole). 

Here, the only “channel of 

communication” sought by Whateley – the 

specific form of “access” he seeks to a 

government-owned license plate – is the 
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personalized character combination offered 

him by Virginia’s vanity-plate program. And 

within that channel, Whateley seeks to 

communicate a specific personalized message: 

FTP&ATF. That is the message Whateley 

intends to convey, and it is the message 

received by observers like the anonymous 

DMV complainant. And in every context but 

this litigation, the DMV, too, understands the 

message communicated by Virginia’s 

personalized license plates to be the unique 

personalized character combinations on those 

plates. As the DMV explains, it applies its 

guidelines for approval of personalized plates 

by asking how an observer “would interpret the 

message conveyed by the character 

combination” requested. Personalized Message 

Information, Va. Dep’t of Motor Vehicles, 

https://perma.cc/K9GL-CE5F [hereinafter 

DMV Personalized Message Information] 

(emphasis added). If, as the Commissioner 

here argues, the “message conveyed” by every 

Virginia license plate, regardless of its 

character combination, were “this vehicle is 

registered with the state,” then there would be 

no need for guidelines – and no need to recall an 

“FTP&ATF” plate because it communicated a 

vulgarity or encouraged violence. 

In short, Virginia’s personalized plates 

“convey a ‘personalized message with intrinsic 

meaning (sometimes clear, sometimes 

abstruse) that is independent of mere 

identification and specific to the owner.’” Hart 

https://perma.cc/K9GL-CE5F
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v. Thomas, 422 F. Supp. 3d 1227, 1232 (E.D. Ky. 

2019) (quoting Mitchell v. Md. Motor Vehicle 

Admin., 148 A.3d 319, 326 (Md. 2016)). Here, 

that message is “FTP&ATF.” Our task is to 

discern, using guidance the Supreme Court has 

provided, whether that message is private or 

government speech. 

B. 

To conduct that inquiry, we return to 

Walker and its three key factors for 

determining whether the government is itself 

speaking or instead regulating the speech of 

private parties. The first factor, recall, asks 

about the “history of the expression at issue” 

and whether “governments have long used [it] 

to speak to the public.” Shurtleff, 596 U.S. at 

252; Walker, 576 U.S. at 209 (cleaned up). The 

second factor assesses “the public’s likely 

perception as to who (the government or a 

private person) is speaking.” Shurtleff, 596 

U.S. at 252; see Walker, 576 U.S. at 210. And 

the third examines “the extent to which the 

government has actively shaped or controlled 

the expression” in question. Shurtleff, 596 

U.S. at 252; see Walker, 576 U.S. at 210. 

We assess each in turn, looking to the 

complaint and judicially noticeable materials. 

See Philips v. Pitt Cnty. Mem’l Hosp., 572 F.3d 

176, 180 (4th Cir. 2009). We recognize that 

our review is not to be “mechanical,” and must 

instead be sensitive to “a case’s context.” 

Shurtleff, 596 U.S. at 252. And because the 
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factual “context” in Walker – Texas’s specialty 

license plate designs – has some obvious 

similarities to the one we consider now, we are 

especially attentive to the Court’s analysis in 

that case. At the same time, however, we heed 

the Court’s caution that Walker’s finding of 

government speech “likely marks the outer 

bounds of the government-speech doctrine.” 

Matal, 582 U.S. at 238. Because Virginia’s 

personalized license plate messages have 

greater indicia of private speech than Texas’s 

specialty plate designs, and because they look 

more like the types of speech the Supreme 

Court has identified as private, we conclude 

that the messages here are private speech 

protected by the First Amendment. 

1. 

In assessing the first factor, “the history 

of the expression at issue,” the Court instructs 

us to examine both the “general history” of the 

form of expression at issue, as well as the 

“details” of the “program” in which the plaintiff 

seeks to participate. Shurtleff, 596 

U.S. at 252–54 (looking to both the “general 

history” of “flag flying, particularly at the seat 

of government,” as well as the “details of this 

flag-flying program”); accord Walker, 576 

U.S. at 210–12; Summum, 555 U.S. at 470–73. 

As explained above, the “expression at issue” 

in this case is the particular “alphanumeric 

combinations” on Virginia’s vanity plates. 

Ogilvie v. Gordon, 2020 WL 10963944, at *3 
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(N.D. Cal. July 8, 2020). 

On general history, we see little 

evidence that state governments have 

traditionally used the character combinations 

on license plates to communicate their own 

messages. See Whateley, 785 F. Supp. 3d at 155 

(district court acknowledging that the 

Commissioner “has not introduced much in the 

way of historical [evidence]”). To the contrary, 

the Walker Court itself distinguished license 

plate design elements, like logos and slogans, 

that communicate “messages from the States,” 

from “vehicle identification numbers,” which 

do not. Walker, 576 U.S. at 210–11. 

The Commissioner, again focusing on the 

function served by license plates in general, 

argues that states’ randomly assigned 

registration numbers do convey a “message” 

because they may be matched with 

information in a database to identify a vehicle. 

But however they may be used, vehicle 

registration numbers do not themselves 

express ideas or communicate in a language 

that can be understood by observers, and they 

carry “no intrinsic meaning.” Mitchell v. Md. 

Motor Vehicle Admin., 126 A.3d 165, 184 (Md. 

Ct. Spec. App. 2015), aff’d, 148 A.3d 319 (Md. 

2016). The Commissioner fails to explain how 

these collections of characters convey 

“messages from the States” in a manner 

comparable to the logos and slogans analyzed 

in Walker. See Walker, 576 U.S. at 211; Hart, 
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422 F. Supp. 3d at 1232 (“[T]he Court 

disagrees that license plate numbers, separate 

and distinct from license plate designs, have 

historically been used to communicate 

messages from the State.”).8 

As for the particular history of Virginia’s 

personalized license plate program, it, too, 

appears to be devoid of government messaging. 

The Commissioner cannot point to a single 

instance in which Virginia communicated an 

expressive message – as distinct from a 

random and intrinsically meaningless set of 

characters – through its license plate 

registration numbers. Meanwhile, since the 

1970s, many Virginians – and nearly a million 

 

8 Virginia’s assigned registration numbers are in 

this way distinct from the computer code at issue in the 

cases on which the Commissioner relies, finding that 

computer code may count as an expressive message. 

Response Brief at 15–16 (citing Universal City Studios, 

Inc. v. Corley, 273 F.3d 429, 446–47 (2d Cir. 2001); 

Bernstein v. U.S. Dep’t of State, 922 F. Supp. 1426, 

1434–35 (N.D. Cal. 1996)). Those cases find computer 

code to qualify as speech precisely because it still 

“communicat[es] ideas,” and does so in a “language” 

understood by programmers. Corley, 273 F.3d at 445, 

448; accord Bernstein, 922 F. Supp. at 1434–35. And 

although “conduct,” as distinct from linguistic or visual 

“speech,” can qualify for First Amendment protection, it 

may do so only when it is intended and understood to 

communicate some “particularized message” or “idea.” 

Spence v. Washington, 418 U.S. 405, 410–11 (1974). 

Generic, non-personalized vehicle registration numbers 

do none of those things. 
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today – have paid a fee to place what Virginia 

advertises as their own “personalized 

message[s]” onto their license plates. DMV 

Personalized Message Information. And the 

DMV itself recognizes that those personalized 

character combinations convey messages that 

can be “interpret[ed]” by observers to carry 

either acceptable or offensive meanings. Id. 

In short, throughout the relevant 

history, Virginia has placed only characters 

with no intrinsic meaning on its license plates 

in the portion reserved for registration 

numbers. Individual drivers are the ones – and 

the only ones – who have swapped out those 

random characters for expressive messages 

conveyed by way of personalized character 

combinations. That history is notably different 

from that of Texas’s specialty license plates in 

Walker, where the Court found a long history, 

both general and particular, of state 

communication by way of expressive license 

plate designs. See Walker, 576 U.S. at 211–12; 

Mitchell, 148 A.3d at 326 (“So, historically, 

vehicle owners have used vanity plates to 

communicate their own personal messages 

and the State has not used vanity plates to 

communicate any message at all.”). 

2. 

The second factor, too, points in the 

direction of private speech. Here we consider 

“the public’s likely perception as to who (the 

government or a private person) is speaking” via 
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Virginia’s personalized license plates. Shurtleff, 

596 U.S. at 252. The district court called it a 

“paradox” that “highly personalized license 

plates” like Whateley’s could be understood to 

“speak for the state rather than the driver,” and 

it recognized that “the public knows that the 

driver customized the message on the license 

plate.” Whateley, 785 F. Supp. 3d at 157–58. 

Nonetheless, the district court felt bound by 

Walker to conclude that the public likely 

perceives Virginia’s personalized license plates 

as government speech, both because Walker had 

rejected a similar “appeal to common sense” and 

because the license plates in Walker share 

certain characteristics with Virginia’s 

personalized plates. Id. at 156–57. For 

example, both plates are issued by the state, are 

required by state law to be displayed on the 

front and back of vehicles, and prominently 

feature the issuing state’s name. Id. 

In our view, however, the two cases are 

materially distinct. First, as both parties 

agree, the public perception factor overlaps to 

some degree with the history factor: The 

public is more likely to perceive a given mode 

of expression as government speech if it 

historically has been used by the government 

to speak. See, e.g., Shurtleff, 596 U.S. at 255 

(assessing likely public perception of flags at 

Boston’s City Hall based in part how those 

flags historically have been used); Summum, 

555 U.S. at 470–71 (same with respect to 

privately donated monuments in public parks). 
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And as we have explained, the relevant 

history here – unlike in Walker – is one of 

private and not government speech. 

Virginians are more likely to view a 

personalized plate as the driver’s own speech 

because they have never encountered a 

message from the government in the 

characters that make up a license plate’s 

registration number – whereas they have 

encountered, perhaps hundreds or 

thousands of times, what appear to be drivers’ 

own messages in those registration numbers. 

That leads to a second key difference 

between this case and Walker: the sheer 

number of messages at issue. In Walker, Texas 

had in circulation about 350 specialty plate 

designs. Walker, 576 U.S. at 221 (Alito, J., 

dissenting). By contrast, it appears that more 

than 930,000 cars registered in Virginia 

display personalized license plates, each one 

unique.9 Common sense tells us the public is 

 

9 The parties both rely on a recent news article 

providing this number. See Michele Kettner, Can You 

Decipher These Virginia Vanity License Plates?, N. Va. 

Mag. (Apr. 2, 2025), https://perma.cc/MP3B-RANE. 

Though not itself an official source, that article echoes a 

2009 report from the DMV providing a similar but 

slightly higher number of 1,044,354 personalized license 

plates in Virginia. See Va. Dep’t of Motor Vehicles, 

Active Vehicle Registration Report as of June 30, 2009, 

https://perma.cc/PX3W-WZZH. United States v. Doe, 

962 F.3d 139, 147 & n.6 (4th Cir. 2020) (“We may take 

judicial notice of governmental reports.”) 

https://perma.cc/MP3B-RANE
https://perma.cc/PX3W-WZZH
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unlikely to perceive the government as the 

source of each of those hundreds of thousands 

of distinct messages. That is in part, of course, 

because such messages often have nothing to 

do with government policies or functions, see 

Whateley, 785 F. Supp. 3d at 157 

(acknowledging that vanity plate messages 

often “bear[] no understandable connection to 

governmental policy”), and may be 

idiosyncratic or even unseemly, see Hart, 422 

F. Supp. 3d at 1233 (listing messages on 

Kentucky vanity plates including “BOOGR” 

and “FATA55”). But the volume of messages 

itself is also important, as Matal recognized in 

holding that the two million-plus trademarks 

approved and registered by the federal 

government are private rather than 

government speech: “If the federal registration 

of a trademark makes the mark government 

speech, the Federal Government is babbling 

prodigiously and incoherently” and 

“expressing contradictory views.” 582 U.S. at 

225, 236. So too here, where on the 

Commissioner’s theory, the government is 

simultaneously communicating the hundreds 

of thousands of disparate messages that 

appear on drivers’ vanity plates at any given 

time. 

Third, Virginia’s personalized plate 

messages are less likely to be viewed as 

government speech than Texas’s specialty 

plate designs because the Virginia messages 
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are just that – personalized. Each of the 

character combinations on Virginia’s vanity 

plates must be “unique,” used by one and only 

one driver. DMV Guidelines; see Mitchell, 148 

A.3d at 326 (“[T]he personal nature of a vanity 

plate message makes it unlikely that members 

of the public, upon seeing the vanity plate, will 

think the message comes from the State.” 

(internal quotation marks omitted)). By 

contrast, the Texas specialty plate designs at 

issue in Walker, once approved by the state, 

were made widely available to the general 

public and could be displayed by as many 

drivers as were interested. Walker, 576 

U.S. at 204–05; see Tex. Transp. Code Ann. § 

504.008. Indeed, Texas displayed the 

approved specialty plate designs on its own 

DMV website for selection by drivers, publicly 

affiliating itself with the privately submitted 

designs. Walker, 576 U.S. at 236 (Alito, J., 

dissenting). The Commissioner points to no 

similar actions by Virginia’s DMV to associate 

itself with the personalized character 

combinations selected by individual drivers 

like Whateley. And that gives us further 

confidence that the public likely and 

reasonably perceives Virginia’s unique 

personalized license plates as speaking for the 

driver and not the government. 

The Commissioner offers two 

counterarguments, neither convincing. First, 

the Commissioner insists that the public 

reasonably attributes Virginia personalized 
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license plate messages to the government 

because the license plates are government 

property. See Va. Code Ann. § 46.2-713.  But 

private speech happens all the time on 

government property. “Indeed, the Supreme 

Court’s public forum doctrine,” noted above, 

“exists only because of the need to analyze 

government restrictions of private speech that 

takes place on government property.” Mitchell, 

148 A.3d at 327. The question in this case is 

whether Virginia, in recalling Whateley’s 

personalized plate, is “simply managing 

government property” that it has opened in 

part to private speech – in which case, it must 

do so consistent with the First Amendment – 

or whether it “is engaging in expressive 

conduct” on its own behalf. Walker, 576 U.S. 

at 216. That government property is involved 

is a given, and it does nothing to answer our 

question. 

Second, echoing the district court, 

the Commissioner contends that Walker 

forecloses reliance on the common-sense 

insight that the public would be most unlikely 

to believe that Virginia’s vanity plates – often 

quirky, unseemly, or bizarre – carry an official 

government message. That is so, the 

Commissioner says, because the Walker dissent 

made a similar point, arguing that 

reasonable observers could not understand 

Texas to be speaking for itself through every 

slogan on its specialty plates, and the majority 

was not persuaded. See Walker, 576 U.S. at 
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221–22 (Alito, J., dissenting) (“If a car with a 

plate that says ‘Rather Be Golfing’ passed by 

at 8:30 am on a Monday morning, would you 

think: ‘This is the official policy of the State – 

better to golf than to work?’”). But that view 

overreads Walker and fails to account for the 

Supreme Court’s later decision in Matal. As for 

Walker, the majority opinion did not address 

the view from “common sense” taken by the 

dissent. Instead, it relied on different facts 

specific to the context before it to draw a 

different conclusion: that “Texas’s license 

plate designs convey government agreement 

with the message displayed.” Id. at 212–13. 

But as we have explained already, the relevant 

facts about Virginia’s personalized plate 

messages, including their history, sheer 

number, and uniqueness, all differentiate 

this case from Walker. So it is not 

surprising that two years after it decided 

Walker, the Supreme Court in Matal – the 

case involving trademarks designed by 

private applicants and approved and 

registered by the federal government – put 

significant weight on the common-sense 

view that the government cannot be 

understood to have uttered every 

“unseemly” and “contradictory” message in 

over two million federal trademarks. 

Matal, 582 U.S. at 236. This is a Matal 

case, not a Walker case. 
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At bottom, the Commissioner’s 

arguments on the public perception factor boil 

down to the claim that the public “inextricably 

associates” speech on property the government 

owns and controls with the government. But 

the public is more discerning than that. As the 

Supreme Court has made clear, when the 

government makes some portion of its 

property generally available to third-party 

speakers, the public sensibly understands the 

government to be permitting private speech, 

not to be speaking for itself. See, e.g., Lamb’s 

Chapel, 508 U.S. at 395; Rosenberger v. Rector 

& Visitors of Univ. of Va., 515 U.S. 819, 834–

35, 841–42 (1995). In other words, when faced 

with one of hundreds of thousands of Virginia 

vanity plates, with their unique and often 

idiosyncratic messages, a member of the public 

is not likely to think “the DMV is saying that,” 

but instead, at most, “‘the [DMV] let you get 

away with that?’” Mitchell, 148 A.3d at 327. 

That is a marker of private speech permitted by 

the government, not of the government’s own 

speech. 

3. 

We turn finally to the third factor in the 

government-speech analysis: “the extent to 

which the government has actively shaped or 

controlled the expression” at issue. Shurtleff, 

596 U.S. at 252. This factor can be the “most 

salient feature” of the analysis, id. at 256, but 

it also can generate confusion. The question, 
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again, is whether the government, having 

invited people to participate in a program like 

Virginia’s personalized license plate program, 

“intends to speak for itself” through the 

program’s messages “or to regulate private 

expression.” Id. at 252. And what makes it 

complicated is that government “control” of 

the expression at issue is a hallmark of both 

government speech and government 

regulation of private speech. Id. at 264 (Alito, 

J., concurring in the judgment) (“[C]ontrol is 

also an essential element of censorship.”). So, 

the exercise of some degree of control or 

approval authority, by itself, cannot transform 

private speech into government speech, or 

distinguish the two. Id.; see Ogilvie, 2020 WL 

10963944, at *4. Instead, we ask whether the 

government is exercising the “type of control” 

that would indicate the government intends to 

speak for itself, Shurtleff, 596 U.S. at 256 

(emphasis added) – whether “the government 

has actively shaped or controlled the 

expression,” maintaining “direct control” over 

the message, id. at 252 (internal quotation 

marks omitted). 

The Commissioner argues, and the 

district court agreed, that Virginia sufficiently 

controls the messages conveyed on its vanity 

plates through the promulgation and 

enforcement of its guidelines on acceptable 

character combinations. Those guidelines, 

recall, prohibit character combinations that 

might reasonably be seen as (broadly speaking) 
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profane, obscene, vulgar, or sexually explicit; 

or encouraging or condoning violence; or 

describing illegal activities or substances. 

DMV Guidelines. Under those Guidelines, the 

district court reasoned, Virginia “exercises 

ultimate editorial control over the messages 

displayed on vanity plates” that is indicative of 

government speech. Whateley, 785 F. Supp. 3d 

at 158.10 We see it differently. 

Again, we start with Walker. And in 

Walker, Texas “actively controlled” its 

specialty plate designs and “shaped [their] 

messages,” Shurtleff, 596 U.S. at 256, to a 

significantly greater degree than Virginia 

controls and shapes its vanity plates. In 

Walker, for one thing, both the state 

legislature and the Department of Motor 

Vehicles could create specialty designs on their 

own initiative and of their own choosing, 

without any input from private parties. 576 

 

10 The Commissioner also points to the statutory 

provision establishing the personalized license plates 

program, which allows him “in his discretion” to approve 

such plates, Va. Code Ann. § 46.2-726, and suggests he 

retains discretion to reject requested character 

combinations for reasons not listed in the DMV 

Guidelines. But the record does not show, and the 

Commissioner does not claim, that the Commissioner 

ever has used the hypothesized ad hoc discretion to go 

beyond the Guidelines’ restrictions. Cf. Shurtleff, 596 

U.S. at 256–57 (finding unused authority to ban 

messages insufficient to show active control indicative 

of government speech). 
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U.S. at 205. And when third-party nonprofits 

did propose specialty designs, the DMV’s 

consideration of those designs was notably 

hands-on and rigorous, involving calls for 

public comments and hearings before designs 

were approved – at which point, again, the 

approved designs were made generally 

available to the public and displayed on the 

DMV’s website. Id. at 204–06; see also id. at 

236 (Alito, J., dissenting). That level of state 

control and involvement is closer to 

paradigmatic government speech cases like 

Johanns v. Livestock Marketing Association, 

544 U.S. 550 (2005) – in which Congress 

established the “overarching message” of a 

promotional campaign for beef and the federal 

government helped to develop and edit “every 

word,” id. at 560–61 – than it is to Virginia’s 

guidelines for vanity plates. 

There is no doubt that Virginia has final 

approval authority over the messages 

Virginia’s drivers wish to convey on their 

vanity plates, and that it may deny approval 

for messages it believes to be vulgar or 

offensive. But the exercise of that authority, 

on its own, is more consistent with the 

regulation of private expression in a public 

forum than it is with the government speaking 

on its own behalf. Indeed, that was exactly the 

issue the Supreme Court confronted in Matal. 

In that case, the government rejected a 

requested trademark that used a derogatory 
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term for persons of Asian descent, invoking the 

Lanham Act’s disparagement clause, which 

prohibits registration of trademarks that may 

“disparage” or “bring . . . into . . . disrepute” 

any “persons.” 582 U.S. at 223 (quoting 15 

U.S.C. § 1052(a)). In Matal, as here, the 

government did not create the underlying 

messages at issue (trademarks in Matal; 

personalized character combinations here), or 

set out an affirmative vision for the messages, 

or edit the messages once submitted. 582 U.S. 

at 235–36. But the federal government did – 

again, as Virginia does here – exercise a form 

of final control through a discrete set of 

negative prohibitions on certain offensive 

content. See id.; DMV Guidelines (listing six 

categories of prohibited messages). And that 

form of control, the Supreme Court concluded, 

was distinguishable from the state control 

exercised in Walker, and not enough to tilt in 

favor of treating trademarks as government 

speech. Matal, 582 U.S. at 235–36, 238. 

We take the same approach here. 

Virginia restricts certain categories of 

messages deemed offensive or inappropriate, 

but it does not thereby “choose how to present 

itself” on its vanity plates, or “convey” an 

affirmative message of its own on all 930,000-

plus personalized plates it has approved. 

Walker, 576 U.S. at 213; Shurtleff, 596 U.S. at 

245. 

Other federal courts of appeals have 
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applied the same reasoning in similar 

contexts. See Krasno v. Mnookin, 148 F.4th 

465, 480–81 (7th Cir. 2025) (finding 

insufficient control from negative prohibitions 

that “only suppress comments that happen to 

contain certain phrases or words” but do not 

limit displays to “only comments that convey 

[government]-approved messages”); Cajune v. 

Indep. Sch. Dist. 194, 105 F.4th 1070, 1081 (8th 

Cir. 2024) (“Without more, the mere existence 

of a review process with approval authority is 

insufficient by itself to transform private 

speech into government speech.”). Because 

Virginia does not actively shape or control its 

personalized license plate messages within the 

meaning of cases like Walker and Matal, this 

third factor, too, weighs in favor of private 

speech. 

 

* * * * 

 

In sum, Walker’s three key factors all 

point toward private speech in this case. And 

considering the full context, we see no other 

indication that Virginia “intends to speak for 

itself” through the hundreds of thousands of 

messages chosen by drivers who participate in 

its personalized license plate program. 

Shurtleff, 596 U.S. at 252. Accordingly, we 

conclude that the personalized character 

combinations on Virginia’s vanity plates are 

private speech, not government speech. It 

follows, as we explained at the outset, that 
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Virginia’s regulation of those messages and its 

recall of Whateley’s “FTP&ATF” plates are 

subject to First Amendment scrutiny. 

That is as far as we go today.  

Whateley’s private speech is entitled to First 

Amendment protection under the public forum 

doctrine, but whether he will prevail under 

that doctrine is a different question. That 

analysis will turn on the nature of the forum 

Virginia has provided for private speech on its 

personalized license plates and on Virginia’s 

reasons for recalling Whateley’s “FTP&ATF” 

message.11 The forum analysis can be 

complicated and fact-intensive. Compare 

Mitchell, 148 A.3d at 328–39 (holding that 

Maryland vanity plates are private speech 

subject to First Amendment scrutiny, but that 

denial of the plaintiff’s requested “MIERDA” 

message was permissible as a reasonable and 

viewpoint-neutral restriction in a nonpublic 

forum), with Hart, 422 F. Supp. 3d at 1233–34 

(holding that Kentucky vanity plate messages 

are private speech, and that denial of the 

 
11 Oversimplifying somewhat, in traditional and 

designated public forums, open to all speakers on all 

topics, “governments have limited leeway to restrict 

speech,” White Coat Waste Project v. Greater Richmond 

Transit Co., 35 F.4th 179, 196 (4th Cir. 2022), and 

restrictions generally are subject to strict scrutiny, see 

Perry, 460 U.S. at 45–46. In a nonpublic forum, by 

contrast, speech restrictions “only need to be reasonable 

and viewpoint-neutral.” White Coat Waste, 35 F.4th at 

196. 
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plaintiff’s “IM GOD” vanity plate violated 

First Amendment limits applicable to 

nonpublic fora because it was unreasonable 

and viewpoint-based). Because “we are a court 

of review, not first view,” United States v. 

Avila, 134 F.4th 244, 248 (4th Cir. 2025), we 

follow our usual practice and leave this issue 

to the district court on remand. 

III. 

For the foregoing reasons, we vacate the 

district court’s order dismissing Whateley’s 

First Amendment challenge to the recall of his 

personalized license plates on government-

speech grounds, and we remand for further 

proceedings consistent with this opinion. 

 

VACATED AND REMANDED 
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Plaintiff Curtis Whateley brings this pro se 

civil rights action against the Commissioner of the 

Virginia Department of Motor Vehicles (DMV), 

Gerald F. Lackey, alleging that the Commissioner 

revoked his personalized license plate in violation of 

his First and Fourteenth Amendment rights. The 

license plate read “FTP&ATF,” which Plaintiff 

acknowledges stood for “Fuck the police & [the 

Bureau of] Alcohol, Tobacco, and Firearms.” 

Although DMV initially approved and issued the 

plate, the Commissioner later determined that the 

plate was offensive and invoked his authority under 
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Virginia Code § 46.2-726 to prohibit its use. Based 

on these actions, Plaintiff now seeks declaratory and 

injunctive relief pursuant to 42 U.S.C. § 1983, 

claiming that: 

 

(i) Virginia Code § 46.2-726 is facially 

unconstitutional under the First Amendment 

because it is vague and overbroad; 

(ii) the statute is unconstitutional as applied to 

Plaintiff, because it discriminates based upon 

viewpoint and restricts his pure political speech 

regarding “the current state of policing in this 

country;” and 

(iii) the Commissioner’s decision to revoke his 

license plate provided insufficient process under the 

Fourteenth Amendment’s guarantee of procedural 

due process. 

See Dkt. 01. The Commissioner moves to dismiss the 

complaint for failure to state a claim under Federal 

Rule of Civil Procedure 12(b)(6). See Dkt. 07 

(motion); Dkt. 08 (mem. in support). 

Upon review of the filings and the applicable 

law, the Court concludes that the motion shall be 

GRANTED. Because Plaintiff’s license plate 

amounts to an object of government speech, he 

neither has a First Amendment interest nor a Due 

Process interest at stake in this case. 

I. Legal Standard 

 

A motion to dismiss pursuant to Fed. R. Civ. 

P. 12(b)(6) tests the legal sufficiency of a complaint 
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to determine whether a plaintiff has properly stated 

a claim. The complaint’s “[f]actual allegations must 

be enough to raise a right to relief above the 

speculative level,” Bell Atl. Corp. v. Twombly, 550 

U.S. 544, 555 (2007), with all its allegations taken 

as true and all reasonable inferences drawn in the 

plaintiff’s favor. King v. Rubenstein, 825 F.3d 206, 

212 (4th Cir. 2016). A motion to dismiss “does not, 

however, resolve contests surrounding the facts, the 

merits of a claim, or the applicability of defenses.” 

Id. at 214. 

Although the complaint “does not need 

detailed factual allegations, a plaintiff’s obligation to 

provide the ‘grounds’ of his entitle[ment] to relief 

requires more than labels and conclusions, and a 

formulaic recitation of the elements of a cause of 

action will not do.” Twombly, 550 U.S. at 555. A 

court need not “accept the legal conclusions drawn 

from the facts” or “accept as true unwarranted 

inferences, unreasonable conclusions, or 

arguments.” Simmons v. United Mortg. & Loan Inv., 

LLC, 634 F.3d 754, 768 (4th Cir. 2011) (quotation 

marks omitted). This is not to say Rule 12(b)(6) 

requires “heightened fact pleading of specifics,” 

instead the plaintiff must plead “only enough facts 

to state a claim to relief that is plausible on its face.” 

Twombly, 550 U.S. at 570; see Ashcroft v. Iqbal, 556 

U.S. 662, 679 (2009) (“[O]nly a complaint that states 

a plausible claim for relief survives a motion to 

dismiss.”). 
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II. Background 

 

In early 2023, Plaintiff “requested a 

personalized license plate” from DMV which read 

“FTP&ATF.” Dkt. 01 at 5. The plate was approved 

and issued to Plaintiff, and it was later re-issued 

when Plaintiff and DMV discovered that the “&” 

symbol had been erroneously omitted. Id. Plaintiff 

received the re-issued plates and began displaying 

them on his vehicle. Id. He used them for roughly 

one year. Id. 

In May 2024, DMV received a complaint 

about the license plate. A citizen claimed over email 

that the license plate was “most offensive” because 

“the F stands for Fuck and the plate means Fuck 

the Police & the [Bureau of] Alcohol, Tobacco, and 

Firearms.” Dkt. 01 at 5. DMV’s “Personalized 

License Plate Review Board” voted 9-1 to recall the 

license plate, as they believed “it could reasonably 

be viewed as profane, obscene, or vulgar” and 

because it could be used to condone or encourage 

violence. Id. Plaintiff received notice of DMV’s 

decision in the mail, along with a new set of 

randomized plates, which he began to use 

immediately. Id. 

Plaintiff then sought an “Informal 

Administrative Hearing” on the matter. Dkt. 01 at 

5. After some delay by DMV, a hearing was 

scheduled. Id. at 5-6. Plaintiff represented himself 

at the hearing. Id. at 6. One month later, Plaintiff 

received notice of “the Informal Conference Decision 

upholding the revocation” of his license plate. Id. 
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III. Discussion 

 

Plaintiff brings three claims. First, Plaintiff 

argues that Virginia Code § 46.2-726 is facially 

unconstitutional for overbreadth and vagueness, 

because it “grants unfettered discretion to the 

Commissioner on matters of content and viewpoint 

expression.” Dkt. 01 at 4. Second, Plaintiff argues 

that the statute is unconstitutional as applied to 

him because it is viewpoint discriminatory and 

restricts “categories of protected [speech] including 

political” speech. Id. Finally, Plaintiff argues that 

revocation of his license plate violated his 

Fourteenth Amendment right to due process. Id. at 

3. 

The Commissioner argues that all claims must 

be dismissed because Plaintiff fails the pleading 

standards of Rule 12(b)(6) or misapprehends the 

applicable Constitutional law. See Dkt. 08. Among 

Commissioner’s substantive arguments, one takes 

priority: whether vanity plates in the 

Commonwealth of Virginia constitute government 

speech. The Commissioner argues that because the 

Commonwealth’s vanity plates constitute 

government speech, Plaintiff has no First 

Amendment right to expression on his vanity plate, 

and his free speech claims must therefore fail. If 

Plaintiff has no First Amendment interest, the 

Commissioner argues, then he also has no liberty 

interest protected by the Due Process clause, such 

that his Fourteenth Amendment claim must also 

fail. Accordingly, the government speech question is 
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a threshold determination which we address first. 

A. Government Speech 

 

The First Amendment to the United States 

Constitution prohibits the government from 

“abridging the freedom of speech,” U.S. CONST. 

amend. I, but the First Amendment’s guarantee of 

free speech does not apply when the government is 

speaking for itself. See, e.g., Pleasant Grove City v. 

Summum, 555 U.S. 460, 467 (2009) (“The Free 

Speech Clause restricts government regulation of 

private speech; it does not regulate government 

speech.”). To assess whether speech is 

government speech, we conduct “a holistic 

inquiry designed to determine whether the 

government intends to speak for itself or to 

regulate private expression.” Shurtleff v. City of 

Boston, Massachusetts, 596 U.S. 243, 252 (2022). 

This review “is not mechanical” and instead “is 

driven by a case’s context rather than the rote 

application of rigid factors.” Id. Nonetheless, past 

cases have looked consistently to three factors which 

guide the government speech inquiry: (1) “the 

history of the expression at issue;” (2) “the public’s 

likely perception as to who (the government or a 

private person) is speaking;” and (3) “the extent to 

which the government has actively shaped or 

controlled the expression.” Shurtleff, 596 U.S. at 252 

(citing Walker v. Texas Div., Sons of Confederate 

Veterans, Inc., 576 U.S. 200, 209-14 (2015)). In 

Walker, the Supreme Court applied these factors in 
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holding that specialty license plates issued by the 

state of Texas, pursuant to its statutory registration 

of motor vehicles, constituted government speech, 

such that the plaintiffs in that case (the Sons of 

Confederate Veterans) had no First Amendment 

right to display the Confederate flag on the specialty 

plates issued on their behalf. Walker, 576 U.S. at 

208-14. Following Walker, courts in the Fourth 

Circuit have held that North Carolina’s and 

Virginia’s specialty plate programs are forms of 

government speech not subject to First Amendment 

scrutiny. See, e.g., ACLU v. Tennyson, 815 F.3d 183, 

185 (4th Cir. 2016) (holding that, per Walker, North 

Carolina’s specialty plate program is government 

speech not subject to First Amendment scrutiny); 

Sons of Confederate Veterans, Inc. v. Holcomb, 2015 

WL 4662435, at *4 (W.D. Va. Aug. 6, 2015) (holding 

that, per Walker, Virginia’s specialty license plate 

program is government speech). However, Walker 

only considered “specialty plates,” i.e., plates which 

bear a design other than the state’s default plate, 

often issued on behalf of a certain cause or 

organization, like wildlife conservation or 

Confederate veterans. It specifically did not address 

vanity plates, i.e., plates bearing a personalized 

series of alphanumeric characters. See Walker, 576 

U.S. at 204 (“Finally, Texas law provides for 

personalized plates (also known as vanity plates) …. 

Pursuant to the personalization program, a vehicle 

owner may request a particular alphanumeric 

pattern for use as a plate number, such as ‘BOB’ or 

‘TEXPL8.’ Here we are concerned only with the 
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second category of plates, namely specialty license 

plates, not with the personalization program.”) 

(internal citations omitted).  

Thus, how Walker applies to vanity plates is 

an open question. Courts across the country are 

split. At least three courts have held that vanity 

plates are government speech. See Gilliam v. 

Gerregano, 2025 WL 617603, at *12 (Tenn. Feb. 26, 

2025) (“personalized alphanumeric combinations on 

Tennessee’s license plates are government speech”); 

Comm’r of Ind. Bureau of Motor Vehicles v. Vawter, 

45 N.E.3d 1200, 1204–05 (Ind. 2015); Odquina v. 

City & Cnty. of Honolulu, 2022 WL 16715714, at *9 

(D. Haw. Nov. 4, 2022), aff’d on other grounds, 2023 

WL 4234232 (9th Cir. June 28, 2023). Meanwhile, at 

least six courts have held that vanity plates are 

private speech. See Kotler v. Webb, 2019 WL 

4635168, at *7 (C.D. Cal. Aug. 29, 2019); Mitchell v. 

Md. Motor Vehicle Admin., 450 Md. 282, 148 A.3d 

319, 325-26 (Md. 2016), as corrected on 

reconsideration (Dec. 6, 2016); Overington v. Fisher, 

733 F. Supp. 3d 339, 343 (D. Del. 2024); Ogilvie v. 

Gordon, 2020 WL 10963944, at *5 (N.D. Cal. July 8, 

2020); Carroll v. Craddock, 494 F. Supp. 3d 158, 166 

(D.R.I. 2020); Hart v. Thomas, 422 F. Supp. 3d 1227, 

1233 (E.D. Ky. 2019). 

Accordingly, the majority of courts to address 

the issue have found that vanity plates are private 

speech. But, while instructive, none of these 

decisions are binding authority; and since Walker 

contemplates state-specific factors, court decisions 

in other states do not necessarily bear on the same 
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question arising in the Commonwealth of Virginia. 

Thus, our analysis below employs the Walker factors 

as the guiding framework, while we remain mindful 

that our decision must be driven by our “case’s 

context.” Shurtleff, 596 U.S. at 252. 

1. History of the Expression at 

Issue 

 

The first Walker factor instructs us to 

consider both the general history of license plates 

and the specific history of vanity plates as used in 

the Commonwealth of Virginia.1 The Commissioner 

has not introduced much in the way of historical at 

this stage of litigation. But considering what has 

been submitted, we find that the history and current 

 
1 In Walker, for instance, the Supreme Court 

considered the general history of license plates, as well as the 

use of specialty plates by Texas. Walker, 576 U.S. at 210-11 

(“[T]he history of license plates shows that, insofar as license 

plates have conveyed more than state names and vehicle 

identification numbers, they long have communicated 

messages from the States …. Texas, too, has selected various 

messages to communicate through its license plate designs. By 

1919, Texas had begun to display the Lone Star emblem on its 

plates.”). In Summum, too, the Court considered how 

governments have used monuments to speak to the public 

throughout history, as well as the particular history of 

Pleasant Grove City’s use of monuments in that case. Pleasant 

Grove City, Utah v. Summum, 555 U.S. 460, 470-73 (2009) 

(“Governments have long used monuments to speak to the 

public …. The City has selected those monuments that it 

wants to display for the purpose of presenting the image of the 

City that it wishes to project to all who frequent the Park.”). 



46a 
 

 

practice of the Commonwealth’s use of vanity plates 

suggest that its vanity plates are government 

speech. 

At a general level, Virginia’s license plates 

allow the “public, administrative agencies, and law 

enforcement” to achieve various purposes, such as 

“regulation of vehicles, taxes, law enforcement 

actions[,] and tolls.” Dkt. 08 at 15. Virginia’s license 

plates “remain the property” of the Commonwealth 

and are “subject to [being] revoked, cancelled, and 

repossessed” at any time according to law. Va. Code 

§ 46.2-713. Virginia’s license plates are therefore 

properly viewed as government-issued and 

government-owned decals. Attached to privately 

owned vehicles, these government decals serve a 

governmental purpose and communicate a 

governmental message: this vehicle is registered 

with the state.  

As to vanity plates, specifically, the fact that 

a person can customize the unique series of 

characters that make up the government’s message 

does not change the message’s general meaning. 

Furthermore, vanity plates in the Commonwealth 

operate “as a revenue generator for the DMV[,] as 

each personalized plate costs the customer an extra 

$10 fee that is maintained in a fund for the 

operation of the department.” Dkt. 08 at 15. The 

program has existed for over 50 years. Dkt. 08 at 15 

(citing Va. Code § 46.2-726). The Commissioner has 

discretion in issuing or revoking vanity plates, see 

Va. Code § 46.2-726, discussed infra, and the plates 

remain the property of the Commonwealth like any 
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other non-customized license plate.  

Accordingly, although vanity plates are a 

distinct subset of the Commonwealth’s license plate 

program, all of the usual characteristics of the 

state’s license plates apply: the plates are 

government property issued for a governmental 

purpose: registering vehicles. Customization of the 

plates is merely an opportunity to raise government 

revenue while still achieving that primary purpose. 

While the government’s purpose or message in this 

case is not as archetypically ‘expressive’ as, say, a 

government’s use of monuments or flags to convey a 

certain message (the speech at issue in Summum 

and Shurtleff), the Commonwealth’s vanity plate 

program still falls on the side of “the government 

intend[ing] to speak for itself,” rather than the 

government seeking to “regulate private 

expression.” Shurtleff, 596 U.S. at 252. License 

plates are the government saying “this car is 

registered,” vanity plate or not. Private expression 

does not take the wheel merely because a private 

individual gets to choose the specific characters that 

make up the message. As the Commissioner argues, 

the vanity plate program was not created to provide 

“individuals a means of expression,” and “[a]ny 

messages displayed” through vanity plates “are 

merely secondary to the government’s message and 

purpose” of identifying vehicles and raising revenue. 

Dkt. 08 at 15. We conclude that where the speech 

starts and ends with a governmental purpose and 

message, the first Walker factor weighs in favor of 

finding that the Commonwealth’s vanity plate 
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program constitutes government speech.  

2. Public Perception of Who is Speaking 

Next, we consider “the public’s likely 

perception as to who (the government or a private 

person) is speaking” vis-à-vis the Commonwealth’s 

vanity plates. Shurtleff, 596 U.S. at 252 (citing 

Walker, 576 U.S. at 209-13.) Again, the 

Commissioner has not introduced record evidence 

on this factor at the motion to dismiss stage. 

However, Walker’s analysis on this factor is 

particularly illustrative and in fact minimizes the 

need for record evidence of the “public’s likely 

perception.”  

Namely, the Supreme Court in Walker 

(although dealing with specialty plates, not vanity 

plates), heavily emphasized that license plates in 

general are “essentially, government IDs,” such that 

all license plates must be “closely identified in the 

public mind with the State.” Walker, 576 U.S. at 212 

(quoting Summum, 555 U.S. at 472). The Court saw 

no need to employ other methods of ascertaining 

public perception, such as empirical evidence, and it 

instead relied strictly on characterizing license 

plates as government IDs based on Texas’s statutory 

framework and the nature of the state’s plates. 

The Court’s exposition of this issue controls 

here unless it is distinguishable from our case. But 

we find little ground for distinction. By way of 

example, in the excerpt from Walker below, we find 

that we can replace the word “Texas” with 
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“Virginia” without doing any disservice to the facts 

of our case or Virginia’s statutory scheme. In other 

words, what was true for Texas in Walker is true for 

Virginia here.  

Each [Virginia] license plate is a government 

article serving the governmental purposes of vehicle 

registration and identification. The governmental 

nature of the plates is clear from their faces: The 

State places the name “[VIRGINIA]” in large letters 

at the top of every plate. Moreover, the State 

requires [Virginia] vehicle owners to display license 

plates, and every [Virginia] license plate is issued 

by the State . . . .2  

[Virginia] license plates are, essentially, 

government IDs. And issuers of ID “typically do not 

permit” the placement on their IDs of “message[s] 

with which they do not wish to be associated.” 

Consequently, “persons who observe” designs on IDs 

“routinely—and reasonably—interpret them as 

conveying some message on the [issuer’s] behalf.” 

Walker, 576 U.S. at 212 (internal citations omitted). 

The only ground for distinction that we observe 

are the facts that “Texas also own[ed] the designs on 

its license plates,” and that “Texas dictates the 

manner in which drivers may dispose of unused 

plates.” Walker, 576 U.S. at 212 (internal citations 

omitted). Whether those facts are true for Virginia 

 
2 Omitted and not applicable here are the facts that 

“Texas also own[ed] the designs on its license plates,” and that 

“Texas dictates the manner in which drivers may dispose of 

unused plates.” Walker, 576 U.S. at 212 (internal citations 

omitted). 
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has not been briefed for the Court. But in any case, 

such facts are secondary to the thrust of the 

Supreme Court’s reasoning: Where license plates 

are “essentially” government IDs, the public 

perceives the speaker of the plate as the 

government. Here, Virginia’s personalized vanity 

plates “share enough of the prominent features of 

Texas’s specialty plates to warrant the same 

conclusion.” Gilliam, 2025 WL 617603, at *10. As 

the Commissioner notes, each of the 

Commonwealth’s plates “contains the word 

‘Virginia’ at the top and the default plate contains 

the state slogan ‘Virginia is for Lovers’ at the 

bottom.” Dkt. 08 at 16. And “the Commonwealth 

strictly controls all other aspects of the license 

plates.” Id. Virginia law dictates “the number, 

placement, and type of plate required for each 

vehicle as well as the how the plates are to be 

fastened, which vehicles must display a plate, and 

when a plate is not required on any vehicle.” Dkt. 08 

at 16; see Va. Code §§ 46.2-711 (number, placement, 

and type of license plate); § 46.2-712 (requirements 

for license plates generally); 46.2-715 (display of 

license plates); 46.2-716 (fastening plates to 

vehicles). These facts suggest that Virginia 

characterizes its license plates as government IDs 

no less than the state of Texas did, such that they 

must be identified in the public mind as government 

speech.  

We recognize the paradox inherent in 

concluding that highly personalized license plates 
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speak for the state rather than the driver,3 

especially where the vanity plate message bears no 

understandable connection to governmental policy 

or, worse, forces the impression that the government 

is in fact “babbling prodigiously and incoherently.” 

Matal v. Tam, 582 U.S. 218, 236 (2017). “But the 

dissenting opinion in Walker made the same appeal 

to common sense, to no avail.” Gilliam, 2025 WL 

617603, at *10 (citing Walker, 576 U.S. at 221–22 

(Alito, J., dissenting)). The dissent in Walker 

criticized the majority for concluding that all of the 

“more than 350 varieties” of Texas specialty plates—

ranging from plates in support of “numerous 

colleges and universities” to “the Masons, the 

Knights of Columbus, the Daughters of the 

American Revolution, a realty company, a favorite 

soft drink, a favorite burger restaurant, and a 

favorite NASCAR driver”—reflected “the views of 

the State of Texas and not those of the owners of the 

cars.” Walker, 576 U.S. at 221–22 (Alito, J., 

dissenting)). How “[c]an this possibly be correct?” 

the dissent asked. 

Yet the binding conclusion of the Court was 

that the public invariably associates license plates 

with the government because the public 

understands that license plates are government IDs. 

Based overwhelmingly on that premise, the Court 

concluded that the second Walker factor weighed in 

favor of Texas. Id. at 212-213. Here, where vanity 

 
3 Kotler, 2019 WL 4635168, at *7 (“[I]t strains 

believability to argue that viewers perceive the government as 

speaking through personalized vanity plates.”). 
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plates in Virginia are equally likely to be perceived 

as government IDs as specialty plates were in 

Texas, the second Walker factor must also weigh in 

favor of finding that Virginia’s vanity plates are 

government speech. 

Other courts to reach a similar conclusion have 

confronted the paradox of this result and embraced 

the reality that two things can be true at once: the 

public knows that the driver customized the 

message on the license plate, and also knows that 

the message had to be approved by the government 

to be displayed at all. See, e.g., Odquina v. City and 

Cnty. of Honolulu, 2022 WL 16715714, at *9 (D. 

Haw. Nov. 4, 2022), aff’d, No. 22-16844, 2023 WL 

4234232 (9th Cir. June 28, 2023) (“Although the 

general populace most certainly understands that 

vanity license plates are attributable in some 

respect to the vehicle owner, reasonable observers 

are also aware that vanity plates must be approved 

and printed by the government, and that they are 

used as official identification and registration 

numbers for the vehicle.”). 

Both things may be true as a matter of 

common sense. But only one is controlling as a 

matter of law: where license plates are government 

IDs, their message more likely constitutes 

government speech than private speech. 

3.State Control of the Message 

 

Finally, we consider the extent to which the 

Commonwealth “actively control[s]” or “shape[s]” 



53a 
 

 

the messages displayed on vanity plates. Shurtleff, 

596 U.S. at 256. The Commissioner argues that 

Virginia employs “numerous and clear” efforts to 

exercise editorial control over vanity plates, to 

include (i) providing customers with guidelines on 

creating acceptable tags, (ii) maintaining an 

inventory of prohibited alphanumeric combinations, 

and (iii) accepting citizen complaints. Dkt. 08 at 17. 

The Commissioner emphasizes that DMV “long ago 

established license plate guidelines and a license 

plate committee to evaluate individual plates,” and 

that “[t]he guidelines are published on DMV’s 

website and available for all customers to review 

prior to requesting a specific license plate.” Dkt. 08 

at 17. At this stage of litigation, DMV’s guidelines 

have not been introduced into the record, but the 

Court takes judicial notice of the publicly available 

guidelines.4 The guidelines state that “DMV will not 

approve an application for a personalized license 

plate” if the requested plate “may reasonably be 

seen by a person viewing the license plate” as (i) 

profane, obscene, or vulgar in nature, (ii) sexually 

explicit or graphic, (iii) excretory-related, (iv) used 

to describe intimate body parts or genitals, (v) used 

 
4 Pursuant to Federal Rule of Evidence 201(b), the 

Court may judicially notice a fact that is not subject to 

reasonable dispute when it is either (1) generally known 

within the district court's jurisdiction, or (2) can be readily 

determined from an indisputably accurate source. See Fed. R. 

Evid. 201(b). The Fourth Circuit and courts within the Fourth 

Circuit “routinely take judicial notice of information contained 

on state and federal government websites.” U.S. v. Garcia, 855 

F.3d 615, 621 (4th Cir. 2017). 
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to condone or encourage violence, or (vi) used to 

describe illegal activities or illegal substances.5  

Based on these facts, we have no doubt that 

the Commonwealth exercises ultimate editorial 

control over the messages displayed on vanity 

plates. The Commonwealth’s current editorial bent, 

as promulgated in DMV’s guidelines, largely reflects 

a concern for indecent speech. It does not reflect a 

broader array of policy concerns that might 

demonstrate the type of “selective receptivity” which 

supported a finding of government speech in cases 

like Summum and Shurtleff. But what matters is 

that the Commonwealth “maintains direct control 

over the messages conveyed” on its plates. Walker, 

576 U.S. at 213. Two statutory provisions supply the 

Commissioner with plenary control and discretion 

over vanity plates: (1) “Every license plate and decal 

issued by the Department shall remain the property 

of the Department and shall be subject to be revoked 

. . . by the Department at any time,” see Va. Code § 

46.2-713, and (2) “The Commissioner may, in his 

discretion, reserve license plates with certain 

registration numbers or letters or combinations 

thereof for issuance to persons requesting license 

plates so numbered and lettered.” See Va. Code § 

46.2-726. Indeed, Plaintiff’s very gripe in this 

litigation is that the Commissioner has “unfettered 

 
5 Personalized Message Information, VIRGINIA 

DEPARTMENT OF MOTOR VEHICLES, (last accessed May 

28, 2025) available at 

https://www.dmv.virginia.gov/vehicles/license-

plates/personalized-plate-policy. 
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discretion” in controlling the messages on vanity 

plates. Dkt. 01 at 4. Even if the Commonwealth 

currently goes no further in its discretion than 

prohibiting various forms of speech for its indecency 

or offensiveness, the Commonwealth’s editorial 

control and final approval authority allows Virginia 

“to choose how to present itself and its 

constituency.” Walker, 576 U.S. at 213.  

Furthermore, it does not count against the 

state that the DMV originally approved and later 

revoked the plate at issue here. The dissenting 

opinion in Walker argued that Texas’ specialty 

plates were less likely government speech since 

“Texas [did] not take care to approve only those 

proposed plates that convey messages that the State 

supports.” Walker, 576 U.S. at 232, (Alito, J., 

dissenting). But again, that argument did not carry 

the day. Whether the Commonwealth uses its 

discretion in a manner that is lax or heavy-handed, 

inconsistent or calculating, does not refute the 

underlying fact of its discretion. Here, Mr. Whately’s 

tags were approved and later revoked all the same, 

through the Commonwealth’s statutory and 

regulatory process for shaping the messages 

displayed on its vanity tags. Accordingly, the third 

Walker factor weighs in favor of the Commonwealth. 

*** 

On balance, we conclude that the 

Commonwealth has shown that its vanity plates 

constitute government speech. 
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B. Remaining First Amendment Issues 

 

Because the Commonwealth’s vanity plates 

are government speech, Plaintiff has no First 

Amendment interest in his license plate. Plaintiff’s 

First Amendment arguments regarding 

overbreadth, vagueness, and viewpoint 

discrimination must therefore fail. 

C. Due Process Claim 

Finally, Plaintiff’s due process claim must be 

dismissed because the claim (i) fails the pleading 

standards of Rule 12(b)(6) and (ii) is substantively 

untenable. Although the complaint does not clarify 

whether the due process claim is procedural or 

substantive, Plaintiff’s allegations do not plausibly 

state a claim under either branch of the Due Process 

clause. 

To succeed on a substantive due process 

claim, Plaintiff must show that (1) he has a liberty 

or property interest; (2) the state deprived him of 

this liberty or property interest; and (3) “the state’s 

action falls ‘so far beyond the outer limits of 

legitimate governmental action that no process 

could cure the deficiency.’” Safety-Kleen, Inc. 

(Pinewood) v. Wyche, 274 F.3d 846, 862 (4th Cir. 

2001) (quoting Sylvia Dev. Corp. v. Calvert County, 

48 F.3d 810, 827 (4th Cir.1995)). To succeed on a 

procedural due process claim, Plaintiff “must show 

that ‘there exists a liberty or property interest 

which has been interfered with by the State’ and 

that ‘the procedures attendant upon that 
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deprivation’ were constitutionally insufficient.” 

Safety-Kleen, 274 F.3d at 860 (quoting Ky. Dep’t of 

Corr. v. Thompson, 490 U.S. 454, 460 (1989). “At 

bottom, procedural due process requires fair notice 

of impending state action and an opportunity to be 

heard.” Snider Int’l Corp. v. Town of Forest Heights, 

Md., 739 F.3d 140, 146 (4th Cir. 2014) (citing 

Mathews v. Eldridge, 424 U.S. 319, 333 (1976)). 

Here, Plaintiff alleges that the Commissioner 

“[v]iolated” his “14th amendment right to Due 

Process,” Dkt. 01 at 3, yet the complaint paints a 

picture of a highly reasonable administrative 

process. The complaint generally alleges that (i) the 

Commissioner used his statutory authority to 

revoke Plaintiff’s license plate; (ii) Plaintiff sought 

an “Informal Administrative Hearing” on the 

revocation; (iii) a hearing was scheduled after some 

delay by DMV and Plaintiff appeared at the hearing; 

and (iv) one month later, Plaintiff received notice of 

“the Informal Conference Decision upholding the 

revocation” of his license plate. This suit followed. 

Dkt. 01 at 5-6. 

But Plaintiff nowhere explains how these 

allegations plausibly support the claim that his due 

process rights were violated, either substantively or 

procedurally. Plaintiff is obligated to “provide the 

‘grounds’ of his entitle[ment] to relief” beyond the 

use of “labels and conclusions,” Twombly, 550 U.S. 

at 555, but here Plaintiff largely places a due 

process label on the same set of facts used for his 

First Amendment claims. Regarding substantive 

due process, Plaintiff falls well short of alleging that 
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“the state’s action falls ‘so far beyond the outer 

limits of legitimate governmental action that no 

process could cure the deficiency.’” Safety-Kleen, 274 

F.3d at 860. Regarding procedural due process, 

Plaintiff does not allege how he was “deprived of 

‘life, liberty, or property’ by governmental action.” 

Beverati v. Smith, 120 F.3d 500, 502 (4th Cir. 1997). 

As noted above, Plaintiff has no First 

Amendment interest in the license plate, he alleges 

no other liberty interest, and he does not allege that 

the license plate was a property interest deprived by 

inadequate governmental action. See, e.g., N.C. Div. 

of Sons of Confederate Veterans, Inc. v. N.C. Dep’t of 

Transportation, 2022 WL 604173, at *8 (M.D.N.C. 

Mar. 1, 2022), aff’d, 2022 WL 17848950 (4th Cir. 

Dec. 22, 2022) (“In light of this court’s holding that 

Plaintiff has no First Amendment rights in relation 

to North Carolina's specialty license plate program, . 

. . this court agrees that Plaintiff’s procedural due 

process claim must fail because there is no 

recognizable liberty interest at issue.”) 

And “even assuming arguendo there was a 

recognizable liberty interest at stake,” Plaintiff’s 

procedural due process claim would still fail because 

the complaint does not plausibly allege that Virginia 

engaged in a “constitutionally deficient process” in 

deciding to revoke his license plate. N.C. Div. of 

Sons of Confederate Veterans, Inc, 2022 WL 604173, 

at *8. Plaintiff appeared at an administrative 

hearing which provided him an opportunity to be 

heard, and Plaintiff has not pled that he appealed 

the adverse ruling that followed. See Va. Code § 2.2-
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4026(A) (“Any . . . party aggrieved by and claiming 

unlawfulness of a case decision . . . shall have a 

right to the direct review thereof by an appropriate 

and timely court action against the agency or its 

officers or agents.”). Where Plaintiff fails to exhaust 

his state remedies, “the availability of state 

procedures is fatal” to his Section 1983 procedural 

due process claim, since “[t]he constitutional 

violation actionable under § 1983 . . . is not complete 

unless and until the State fails to provide due 

process.” Mora v. The City Of Gaithersburg, MD, 

519 F.3d 216, 230 (4th Cir. 2008) (quoting Zinermon 

v. Burch, 494 U.S. 113, 125–26 (1990)). 

Because Plaintiff has not alleged facts that 

plausibly support a claim for violation of his 

substantive or procedural due process rights, his 

due process claim must be dismissed. 

IV. Conclusion 

For the foregoing reasons, the 

Commissioner’s motion to dismiss, Dkt. 07, is 

GRANTED. The Clerk of Court shall send a copy of 

this Memorandum Opinion to Plaintiff and all 

counsel of record and shall strike this case from the 

active docket of the Court. 

Entered this 30th day of May, 2025.  
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APPENDIX C 

RELEVANT STATUTORY PROVISIONS 

*     *     * 

§ 46.2-712. Requirements of license plates 

and decals 

A. Every license plate shall display the 

registration number assigned to the motor 

vehicle, trailer, or semitrailer and to the owner 

thereof, the name of the Commonwealth, which 

may be abbreviated, and the year or the month 

and year, which may be abbreviated and in the 

form of decals, for which it is issued. Subject to 

the need for legibility, the size of the plate, the 

letters, numerals, and decals thereon, and the 

color of the plate, letters, numerals, and decals 

shall be in the discretion of the Commissioner. 

Decals shall be placed on the license plates in 

the manner prescribed by the Commissioner, 

and shall indicate the month and year of 

expiration. On the issuance of the decals, a new 

registration card shall be issued with the same 

date of expiration as the decals. 

*     *     * 
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§ 46.2-726. License plates with reserved 

numbers or letters; fees 

The Commissioner may, in his discretion, 

reserve license plates with certain registration 

numbers or letters or combinations thereof for 

issuance to persons requesting license plates so 

numbered and lettered. However, no such 

reserved license plates shall be issued to or 

renewed for any owner or co-owner of a vehicle 

who is registered pursuant to the Sex Offender 

and Crimes Against Minors Registry Act (§ 9.1-

900 et seq.) if the requested registration 

numbers or letters or combination thereof could 

be read, interpreted, or understood to be a 

reference to children.  

License plates with reserved numbers or 

letters may be issued for and displayed on 

emergency medical services vehicles operated 

by emergency medical services agencies.  

The annual fee or, in the case of permanent 

license plates for trailers and semitrailers, the 

one-time fee, for the issuance of any license 

plates with reserved numbers or letters shall be 

$10 plus the prescribed fee for state license 

plates. If those license plates with reserved 

numbers or letters are subject to an additional 

fee beyond the prescribed fee for state license 

plates, the fee for such special license plates 

with reserved numbers or letters shall be $10 

plus the additional fee for the special license 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000040&cite=VASTS9.1-900&originatingDoc=N62E74930F57D11E5A8D693FCFD8A6790&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000040&cite=VASTS9.1-900&originatingDoc=N62E74930F57D11E5A8D693FCFD8A6790&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
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plates plus the prescribed fee for state license 

plates.  

The annual fee for reissuing license plates 

with the same combination of letters and 

numbers as license plates that were previously 

issued but not renewed shall be $10 plus the 

prescribed fee for state license plates. If those 

license plates are special license plates subject 

to an additional fee beyond the prescribed fee 

for state license plates, the fee shall be $10 plus 

the additional fee for the special license plates 

plus the prescribed fee for state license plates. 
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