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QUESTIONS PRESENTED

1. Whether the state court erred in upholding, contrary to U.S.
v. Bgjakajian, 524 U.S. 321 (1998), and the Excessive Fines Clause,
a mandatory fine pursuant to a statute that does not allow any
proportionality considerations?

2. Whether the state court erred in affirming, contrary to the
holdings of the supreme courts of other states and the Excessive
Fines Clause, fines and surcharges imposed under statutes that do
not allow consideration of the defendant’s ability to pay?

3. Whether Petitioner was deprived of his right, under the Sixth
and Fourteenth Amendments, to a trial by a 12-person jury?

This is the question presented in Kian v. Florida, No. 25-6623,

2026 WL 1718018 (U.S. June 15, 2026) (granting petition).



LIST OF PARTIES

The parties to the proceeding before the Court are as follows:

Petitioner, Leonard Paul Moody, was a criminal defendant
convicted and sentenced in Palm Beach County, Florida. He appealed
to Florida’s Fourth District Court of Appeal, which affirmed the
judgment and sentence.

Respondent, State of Florida, prosecuted Moody and defended
the judgment and sentence on appeal in Florida’s Fourth District
Court of Appeal.

RELATED PROCEEDINGS

Fifteenth Judicial Circuit of Florida:

State v. Moody, 50-2021-CF-008640A.

Fourth District Court of Appeal of Florida:

Moody v. State, No. 4D2025-1565, 2026 WL 16011453 (Fla.
4th DCA June 4, 2026)(not reported in Southern Reporter)
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IN THE SUPREME COURT OF THE UNITED STATES

No.
LEONARD PAUL M0OODY, PETITIONER,
V.

STATE OF FLORIDA, RESPONDENT.

ON PETITION FOR A WRIT OF CERTIORARITO
THE FOURTH DISTRICT COURT OF APPEAL OF FLORIDA

PETITION FOR A WRIT OF CERTIORARI

LEONARD PAUL MooDY respectfully petitions for a writ of
certiorari to review the judgment of the Fourth District Court of
Appeal of Florida in this case.

OPINION BELOW

The decision of Florida’s Fourth District Court of Appeal has
been reported as Moody v. State, No. 4D2025-1565, 2026 WL
16011453 (Fla. 4th DCA June 4, 2026). It is reprinted in the

appendix. App.2.



JURISDICTION

Florida’s Fourth District Court of Appeal affirmed Petitioner’s
conviction and sentence on June 4, 2026. App.2.

Petitioner timely filed a motion for rehearing and written
opinion. On July 14, 2026 the Fourth District denied the motion for
rehearing and written opinion. App.3.

The Florida Supreme Court is “a court of limited jurisdiction,”
Mallet v. State, 280 So. 3d 1091, 1092 (Fla. 2019) (citation omitted),
The court has no jurisdiction to review a district court of appeal
decision entered without written opinion, like the one in the case at
bar. Jackson v. State, 926 So. 2d 1262, 1266 (Fla. 2006). Hence,
Petitioner could not seek review in that court. This Court has
jurisdiction under 28 U.S.C. § 1257(a). Ibanez v. Florida Dep’t of Bus.
& Prof. Reg., 512 U.S. 136, 142 (1994) (granting certiorari under

similar circumstances).



CONSTITUTIONAL AND STATUTORY PROVISIONS

The Sixth Amendment provides:

“In all criminal prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an impartial jury . . .”

The Eighth Amendment:

Excessive bail shall not be required, nor excessive fines
imposed, nor cruel and unusual punishments inflicted.

The Fourteenth Amendment:

Section 1

... . No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of
life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal pro-
tection of the laws.

Article I, section 22 of the Florida Constitution provides:

Trial by jury.—The right of trial by jury shall be secure to
all and remain inviolate. The qualifications and the num-
ber of jurors, not fewer than six, shall be fixed by law.

Section 893.135, Florida Statutes (2020):

(1)(b)1. Any person who knowingly sells, purchases,
manufactures, delivers, or brings into this state, or who
is knowingly in actual or constructive possession of, 14
grams or more of ... cocaine, as described in s.
893.03(2)(a)4. ... commits a felony of the first degree,
which felony shall be known as “trafficking in cocaine,”



punishable as provided in s. 775.082, s. 775.083, or s.
775.084. If the quantity involved:

a. Is 14 grams or more, but less than 28 grams, such
person shall be sentenced to a mandatory minimum
term of imprisonment of 3 years, and the defendant
shall be ordered to pay a fine of $50,000.

*kkhk*k

(1)(c)4.a. A person who knowingly sells, purchases,
manufactures, delivers, or brings into this state, or who is knowingly
in actual or constructive possession of, 4 grams or more of:

(III) Fentanyl, as described in s. 893.03(2)(b)9.;...

or

(VII) A mixture containing any substance described in sub-
sub-subparagraphs (I)-(VI),

....commits a felony of the first degree, which felony shall be

known as “trafficking in dangerous fentanyl or fentanyl analogues,”
punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

b. If the quantity involved under sub-subparagraph a.:
(I) Is 4 grams or more, but less than 14 grams, such person
shall be sentenced to a mandatory minimum term of imprisonment

of 7 years, and shall be ordered to pay a fine of $50,000.

Section 938.04, Florida Statutes (2020):

938.04 Additional cost with respect to criminal fines.—In
addition to any fine for any criminal offense prescribed by
law, including a criminal traffic offense, and in addition to
the cost imposed pursuant to the provisions of s.
318.14(10), there is hereby established and created as a
court cost an additional 5-percent surcharge thereon
which shall be imposed, levied, and collected together with
such fine or cost imposed pursuant to s. 318.14(10). The
additional court cost created under this section shall be


https://www.flsenate.gov/Laws/Statutes/2022/893.03
https://www.flsenate.gov/Laws/Statutes/2022/775.082
https://www.flsenate.gov/Laws/Statutes/2022/775.083
https://www.flsenate.gov/Laws/Statutes/2022/775.084

remitted to the Department of Revenue for deposit in the
Crimes Compensation Trust Fund created by s. 960.21.

Article I, section 22 of the Florida Constitution provides:

Trial by jury.—The right of trial by jury shall be secure to
all and remain inviolate. The qualifications and the num-
ber of jurors, not fewer than six, shall be fixed by law.

Section 913.10, Florida Statutes, provides:

Number of jurors.—Twelve persons shall constitute a jury
to try all capital cases, and six persons shall constitute a
jury to try all other criminal cases.

STATEMENT OF THE CASE

Petitioner was charged in Florida’s Fifteenth Judicial Circuit
with: trafficking in fentanyl, or a mixture of fentanyl, 28 grams or
more § 893.135(1)(c)4(a) and other counts. The offense was alleged to
have occurred in December 2020.

On April 29, 2026 Petitioner was found guilty by a six person
jury of the trafficking charge. He was sentenced to 30 years in prison.

The trial court also ordered Petitioner to pay $525,000 as a fine
pursuant to section 893.135, Florida Statutes, plus a 5 percent
surcharge. The court also imposed a public defender fee of $100 and
other costs.

Petitioner appealed. Petitioner subsequently filed a motion to



correct sentencing errors, including arguing that the $525,000, and
its 5 percent surcharge, were excessive. The trial court denied the
motion. App. 4-6. Petitioner’s motion argued the assessments were
imposed under statutes that violate the Excessive Fines Clause of the
federal constitution in that they are mandatory and have no provision
for consideration of individualized proportionality, and no provision
of consideration of a defendant’s ability to pay. Under Fla. R. Crim.
P. 3.800(b)(2), a defendant may challenge a fine or cost for the first
time in a post-sentencing motion to correct sentence. See Ellzey v.
State, 158 So. 3d 688, 691 (Fla. 1st DCA 2015); Shaw v. State, 418
So. 3d 183, 185-86 (Fla. 4th DCA 2025),(rejecting on the merits
arguments where issue was raised for first time on rule 3.800(b)(2)
motion), rev. denied No. SC2025-1430, 2025 WL 3707590 (Fla. Dec.
22, 2025). The same is true for challenges to the constitutionality of
sentencing statutes. The state supreme court has held that a rule
3.800(b) motion is an appropriate vehicle raising a challenge to the
constitutionality of a sentencing statute. See Jackson v. State, 983
So. 2d 562, 572-73 (Fla. 2008) (stating claims that may be raised via
rule 3.800(b) include “that a sentencing statute was

unconstitutional”). Further, a sentence imposed pursuant to an



unconstitutional sentencing provision constitutes fundamental error
and hence may be raised for the first time on appeal. State v.
Johnson, 616 So. 2d 1, 3—4 (Fla. 1993) (holding defendant could raise
for the first time on appeal challenge to constitutionality of habitual
offender statute).

After the trial court denied the motion, Petitioner made the
same arguments in the appellate court. App. 7-16.

On appeal to the Fourth District Court of Appeal, Petitioner also
argued that he was denied his right to a twelve-person jury under the
Sixth and Fourteenth Amendments and that the statute that
authorizes a jury of six, § 913.10, Fla. Stat., is unconstitutional on
its face. App. 17-20. Florida law permits a defendant to raise a facial
challenge to a statute for the first time on appeal. McDowell v. State,
51 Fla. L. Weekly S245, S246 (Fla. July 16, 2026); Harvey v. State,
848 So. 2d 1060, 1063-64 (Fla. 2003); State v. Johnson, 616 So.2d 1,
3-4 (Fla. 1993).

The district court of appeal affirmed without a written opinion.
App. 2.

Petitioner filed a motion for rehearing and for a written opinion.

On July 14, 2026 the motion for rehearing and written opinion was



denied. App. 3.
Petitioner now seeks review in this Court.

REASONS FOR GRANTING THE PETITION

FLORIDA’S MANDATORY FINE AND SURCHARGE STAT-
UTES VIOLATE THE EXCESSIVE FINES CLAUSE.

The Excessive Fines Clause arises from the common law. See
U.S. v. Bgjakajian, 524 U.S. 321, 335-36 (1998) (discussing common
law background of Excessive Fines Clause); City of Seattle v. Long,
493 P.3d 94, 111-13 (Wash. 2021) (detailing common law leading up
to adoption of Excessive Fines Clause).

In the present case, a mandatory fine totaling $525,000, with
an additional mandatory surcharge were imposed on Petitioner, an
indigent.

The fines were imposed under sections 893.135(1)(b)(1)(a) and
893.135(1)(c)(4)(b), Fla. Stat. (2020) which require mandatory fines.

Surcharges were imposed under section 938.04, Florida
Statutes, which provides that: “In addition to any fine for any
criminal offense prescribed by law, ... there is hereby established and
created as a court cost an additional 5-percent surcharge thereon

which shall be imposed.”



Florida appellate courts have held such mandatory fines and
surcharges for drug trafficking do not violate the Excessive Fines
Clause.

These statutes are unconstitutional under the Excessive Fines
Clause because they provide for no individualized assessment of
whether the fine is disproportionate to the defendant’s crime and do
not provide for any consideration of the defendant’s ability to pay.

There must be individualized determination of the pro-
portionality of the fine

In U.S. v. Bajakajian, 524 U.S. 321 (1998), the defendant was
arrested while trying to leave the country with $357,144 in cash. He
was charged with, and plead guilty to, the federal crime of failure to
report exported currency. Id. at 327.

The relevant statute provided that the sentencing court “shall
order that the person forfeit to the United States any property, real
or personal, involved in such offense, or any property traceable to
such property.” Id. at 325 (quoting 18 U.S.C. § 982(a)(1)).

The district court ruled that the forfeiture amount violated the
Excessive Fines Clause and reduced the amount to $15,000. Id. at

326. On appeal by the government, the judge’s ruling was affirmed



by the Ninth Circuit. Id. at 326-27. This Court granted review and
also ruled for the defendant.

Although the forfeiture was required by statute, the Court held
it violated the Excessive Fines Clause: “The question in this case is
whether forfeiture of the entire $357,144 that respondent failed to
declare would violate the Excessive Fines Clause of the Eighth
Amendment. We hold that it would, because full forfeiture of
respondent’s currency would be grossly disproportional to the gravity
of his offense.” Bajakagjian, 524 U.S. at 324. (Bajakajian did not
contest imposition of the $15,000 forfeiture actually imposed. Hence,
the Court stated: “Our holding ... reflects no judgment” as to the
constitutionality of $15,000 assessment actually imposed. Id. at 337
n.1l1.)

The Court said it was “irrelevant whether respondent’s currency
is an instrumentality; the forfeiture is punitive, and the test for the
excessiveness of a punitive forfeiture involves solely a proportionality
determination.” Id. at 333-34.

“In applying this standard, the district courts in the first
instance, and the courts of appeals, reviewing the proportionality

determination de novo, must compare the amount of the forfeiture to

10



the gravity of the defendant’s offense. If the amount of the forfeiture
is grossly disproportional to the gravity of the defendant’s offense, it
is unconstitutional.” Id. at 336-37.

Thus, under Bagjakagjian a forfeiture or fine may be
disproportionate and excessive even though the defendant violated
the statute authorizing it. A court may not merely mechanically apply
the statute — the constitution requires an individualized
determination in each case.

In this case, an assessment totaling over $525,000 was imposed
on Petitioner. The assessment was grossly disproportional to offenses
involving low level drug sales.

The Florida statutes in this case do not allow any individualized
determination of proportionality. Shaw v. State, 418 So. 3d at 185-
86 (summarizing case law and holding that drug offense fines are
mandatory). Hence, they are unconstitutional under Bajakajian, as
are the resulting assessments imposed on Petitioner.

There must be individualized determination of the de-
fendant’s ability to pay.

Ability to pay was not at issue in Bagjakajian as the defendant

never raised that issue: “Respondent does not argue that his wealth

11



or income are relevant to the proportionality determination or that
full forfeiture would deprive him of his livelihood, and the District
Court made no factual findings in this respect.” Id. at 340 n.15
(internal citation omitted).

The Court noted, however, that the Excessive Fines Clause
arose from the common law requirement that a fine or forfeiture
“should not deprive a wrongdoer of his livelihood.” Id. at 335.

In Timbs v. Indiana, 586 U.S. 146 (2019), the Court held that
the Excessive Fines Clause applies to the states through the
Fourteenth Amendment.

The Court notes that the Excessive Fines Clause incorporates
the common law rule that economic sanctions must both “be
proportioned to the wrong” and “not be so large as to deprive [an
offender| of his livelihood.” Id. at 151 (quoting Browning-Ferris v.
Kelco, 492 U.S. 257, 271 (1989)).

Blackstone wrote that at common law no one “shall have a
larger amercement imposed ... than his circumstances or personal
estate will bear.” 4 William Blackstone, Commentaries on the Laws
of England *372 (1769). (An “amercement” was “a fine or penalty.”

AMERCEMENT, Black’s Law Dictionary (12th ed. 2024).)

12



This principle was well-established by the time of Jones v.
Commonuwealth, 5 Va. 535, 557-58 (Va. 1799). A jury had ordered
four persons to pay a joint fine. After the death of one of the four, the
others claimed the assessment should be reversed because they
should be required to pay only amounts in accord with their estate
(that is, their ability to pay). Judges Roan and Carrington held that
the assessment had to be reversed. Judge Roan wrote that
conclusion was “bottomed upon an article of magna charta, that fines
be imposed secundum quantitatem delicti salvo contenemento,” and
supported “by the clause of the bill of rights prohibiting excessive
fines and the act of 1786 founded on the spirit of it and providing,
that the fine should be according to the degree of the fault and the
estate of the offender.” Id. at 556-57. (“According to the degree of the
fault and the estate of the offender” is a translation of the Latin
phrase.) Judge Carrington wrote: “It is said, that in every information
or indictment the fine or amercement ought to be according to the
degree of the fault and the estate of the defendant.” Id. at 537.

The third member of the court, President Pendleton agreed as
to the law, but dissented as to the result, writing that the jury had

made its decision based on each individual’s “ability to pay.” Id. at

13



560.

After Timbs, some courts have found unconstitutional
mandatory fines under statutes that do not provide for assessment
of the defendant’s ability to pay. See State v. Gibbons, 545 P.3d 686
(Mont. 2024) (finding statute facially unconstitutional to the extent
that whenever the sentencing judge imposes a mandatory minimum
$5,000 fine for fifth or subsequent DUI conviction, the statute does
not allow the judge to consider “the proportionality factors protecting
an offender from excessive fines”); City of Seattle v. Long, 493 P.3d
94, 112-13 (Wash. 2021) (holding a court considering whether a fine
is constitutionally excessive should consider ability to pay and
surveying case law nationwide).

On the other hand, the Seventh Circuit has declined to consider
ability to pay, saying that Timbs did not decide that issue. Grashoff
v. Adams, 65 F.4th 910, 921 (7th Cir. 2023). The Ninth Circuit has
likewise held that Timbs “left the question open,” adding: “We, too,
decline Pimentel’s invitation to affirmatively incorporate a means-
testing requirement for claims arising under the Eighth Amendment's
Excessive Fines Clause.”Pimentel v. City of Los Angeles, 974 F.3d

917, 925 (9th Cir. 2020).

14



Others have expressed uncertainty as to whether Timbs
requires such considerations. See Raftery v. State Bd. of Ret., 263
N.E.3d 833, 845 n.14 (Mass. 20235) (discussing Timbs and noting
divergence of opinions interpreting Bajakajian ); Yates v. Pinellas
Hematology & Oncology, P.A., 21 F.4th 1288, 1320-24 (11th Cir.
2021) (Newsom, J., concurring) (same).

Petitioner submits that this Court should accept jurisdiction
and resolve this conflict regarding whether a court must consider the
defendant’s ability to pay under the Excessive Fines Clause.

THE REASONING OF WILLIAMS v. FLORIDA HAS BEEN
REJECTED, AND THE CASE SHOULD BE OVERRULED.

Petitioner was convicted of a felony by a six-member jury and
he was sentenced to 30 years in state prison. The six-member jury
was authorized by section 913.10 Florida Statutes. He contended on
appeal that he was deprived of his right to a twelve-person jury under
the Sixth and Fourteenth Amendments, and notwithstanding this
Court’s decision in Williams v. Florida, 399 U.S. 78 (1970). App.51-
54.

Florida’s Fourth District Court of Appeal affirmed. App.2. The

Florida Supreme Court had no jurisdiction to review the decision, so

15



Petitioner seeks review in this Court. He contends that this Court’s
decision in Williams cannot be squared with the ruling in Ramos v.
Louisiana, 590 U.S. 83 (2020), that the Sixth Amendment’s “trial by
an impartial jury” requirement encompasses what the term “meant
at the Sixth Amendment’s adoption,” id. at 90.

What the term meant was a jury of twelve, and a “mountain of
evidence” supports that. Khorrami v. Arizona, 143 S. Ct. 22, 23 (2022)
(Gorsuch, J., dissenting from denial of certiorari). This Court has
repeatedly recognized that the Sixth Amendment was understood at
the time of the founding to require a 12-member jury. This Court said
in Thompson v. Utah, 170 U.S. 343, 349-350 (1898), that since the
time of Magna Carta, the word “jury” had been understood to mean
a body of twelve people. Given that that understanding had been
accepted since 1215, the Court reasoned, “[i]t must” have been “that
the word 9ury” in the Sixth Amendment was “placed in the
constitution of the United States with reference to [that] meaning
affixed to [it].” Id. at 350.

This Court continued to cite the basic principle that the Sixth
Amendment requires a twelve-person jury in criminal cases for

seventy more years. In 1900, the Court explained that “there [could]

16



be no doubt” “[t]hat a jury composed, as at common law, of twelve
jurors was intended by the Sixth Amendment to the Federal
Constitution.” Maxwell v. Dow, 176 U.S. 381, 586 (1900). Thirty
years later, this Court reiterated that it was “not open to question”
that “the phrase ‘trial by jury” in the Constitution incorporated
juries’ “essential elements” as “they were recognized in this country
and England,” including the requirement that they “consist of twelve
men, neither more nor less.” Patton v. United States, 281 U.S. 276,
288 (1930). And as recently as 1968, the Court remarked that “by
the time our Constitution was written, jury trial in criminal cases had
been in existence for several centuries and carried impressive
credentials traced by many to Magna Carta,” such as the necessary
inclusion of twelve members. Duncan v. Louisiana, 391 U.S. 145,
151-152 (1968).

In 1970, however, the Williams Court overruled this line of
precedent in a decision that Justice Harlan described as “stripping
off the livery of history from the jury trial” and ignoring both “the
intent of the Framers” and the Court’s long held understanding that
constitutional “provisions are framed in the language of the English

common law [] and ... read in the light of its history.” Baldwin v. New
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York, 399 U.S. 117, 122-123 (1970) (citation omitted) (Harlan, J.,
concurring in the result in Williams). Indeed, Williams recognized
that the Framers “may well” have had “the usual expectation” in
drafting the Sixth Amendment “that the jury would consist of 12”
members. Williams, 399 U.S. at 98-99. But Williams concluded that
such “purely historical considerations” were not dispositive. Id. at 99.
Rather, the Court focused on the “function” that the jury plays in the
Constitution, concluding that the “essential feature” of a jury is it
leaves justice to the “common sense judgment of a group of laymen”
and thus allows “guilt or innocence” to be determined via “community
participation and [with] shared responsibility.” Id. at 100-01.
According to the Williams Court, both “currently available evidence
[and] theory” suggested that function could just as easily be
performed with six jurors as with twelve. Id. at 101-102 & n.48; cf.
Burch v. Louisiana, 441 U.S. 130, 137 (1979) (acknowledging that
Williams and its progeny “departed from the strictly historical
requirements of jury trial”).

Williams’s ruling that the Sixth Amendment permits a six-
person jury cannot stand in light of Ramos. There, this Court held

that the Sixth Amendment requires a unanimous verdict to convict a
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defendant of a serious offense. In reaching that conclusion, the
Ramos Court overturned Apodaca v. Oregon, 406 U.S. 404 (1972), a
decision that it faulted for “subject[ing] the ancient guarantee of a
unanimous jury verdict to its own functionalist assessment.” 590
U.S. at 100.

That reasoning undermines Williams as well. Ramos rejected
the same kind of “cost-benefit analysis” this Court undertook in
Williams, observing that it is not the Court’s role to “distinguish
between the historic features of common law jury trials that (we
think) serve important enough functions to migrate silently into the
Sixth Amendment and those that don’t.” 590 U.S. at 98. Rather, the
Ramos Court explained, the question is whether “at the time of the
Sixth Amendment’s adoption, the right to trial by jury included” the
particular feature at issue. 590 U.S. at 100. As the history
summarized above establishes, there can be no serious doubt that
the common understanding of the jury trial during the Revolutionary
War era was that twelve jurors were required—*“a verdict, taken from
eleven, was no verdict at all. 590 U.S. at 90 (quotation marks
omitted).

Williams suffered from another flaw: it was based on research

19



that was out of date shortly after the opinion issued. The Williams
Court “flou|nd little reason to think” that the goals of the jury
guarantee—including, among others, “to provide a fair possibility for
obtaining a representative[| cross-section of the community”—“are in
any meaningful sense less likely to be achieved when the jury
numbers six, than when it numbers 12.” 399 U.S. at 100. The Court
theorized that “in practice the difference between the 12-man and the
six-man jury in terms of the cross-section of the community
represented seems likely to be negligible.” Id. at 102.

In the time since Williams, that determination has proven
incorrect. This Court acknowledged as much eight years later in
Ballew v. Georgia, 435 U.S. 223 (1978), when it concluded that the
Sixth Amendment barred the use of a five-person jury. Although
Ballew did not overturn Williams, the Ballew Court observed that
empirical studies conducted in the handful of intervening years
highlighted several problems with Williams’ assumptions. For
example, Ballew noted that more recent research showed that (1)
“smaller juries are less likely to foster effective group deliberation,”
id. at 233, (2) smaller juries may be less accurate and cause

“increasing inconsistency” in verdict results, id. at 234, (3) the
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chance for hung juries decreases with smaller juries,
disproportionally harming the defendant, id. at 236; and (4)
decreasing jury sizes “foretell[] problems ... for the representation of
minority groups in the community,” undermining a jury’s likelihood
of being “truly representative of the community,” id. at 236-37.
Moreover, the Ballew Court “admit[ted]” that it “d[id] not pretend to
discern a clear line between six members and five,” effectively
acknowledging that the studies it relied on also cast doubt on the
effectiveness of the six-member jury. Id. at 239; see also id. at 245-
46 (Powell, J.) (agreeing that five-member juries are unconstitutional,
while acknowledging that “the line between five- and six-member
juries is difficult to justify”).

Post-Ballew research has further undermined Williams.
Current empirical evidence indicates that “reducing jury size
inevitably has a drastic effect on the representation of minority group
members on the jury.” Diamond et al., Achieving Diversity on the
Jury: Jury Size and the Peremptory Challenge, 6 J. of Empirical Legal
Stud. 425, 427 (Sept. 2009); see also Higginbotham et al., Better by
the Dozen: Bringing Back the Twelve-Person Civil Jury, 104

Judicature 47, 52 (Summer 2020) (“Larger juries are also more
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inclusive and more representative of the community. ... In reality,
cutting the size of the jury dramatically increases the chance of
excluding minorities.”); Shamena Anwar, et al., The Impact of Jury
Race In Criminal Trials, 127 Q.J. Of Econ. 1017, 1049 (2012)
(“[IIncreasing the number of jurors on the seated jury would
substantially reduce the variability of the trial outcomes, increase
black representation in the jury pool and on seated juries, and make
trial outcomes more equal for white and black defendants.”).

Because “the 12-member jury produces significantly greater
heterogeneity than does the six-member jury,” Diamond et al.,
Achieving Diversity on the Jury, supra, at 449, it increases “the
opportunity for meaningful and appropriate representation” and
helps ensure that juries “represent adequately a cross-section of the
community.” Ballew, 435 U.S. at 237. This Court recognized this in
Brown v. Louisiana, 447 U.S. 323, 333 n.12 (1980): “If a minority
viewpoint is shared by 10% of the community, a 12-member jury may
be expected to include at least 1 minority representative 72% of the
time, [and] a 6-member jury would contain 1 such person 47% of the
time....”

Smaller juries increase the risk of convicting the innocent.
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Brown, 447 U.S. at 332 (“[A] decline in jury size leads to less accurate
fact finding and a greater risk of convicting an innocent person.”);
accord Ballew, 435 U.S. at 234 (“Statistical studies suggest that the
risk of convicting an innocent person . . . rises as the size of the jury
diminishes.”). That drastic “consequence has traditionally supplied
some support for overruling an egregiously wrong criminal-procedure
precedent.” Ramos, 590 U.S. at 126 (Kavanaugh, J., concurring in
part) (citing Malloy v. Hogan, 378 U.S. 1 (1964)).

Other important considerations also weigh in favor of the
twelve-person jury. Studies indicate that twelve-person juries
deliberate longer, recall evidence better, and rely less on irrelevant
factors during deliberation. See Smith & Saks, The Case for
Overturning Williams v. Florida and the Six-Person Jury, 60 Fla. L.
Rev. 441, 465 (2008). Minority views are also more likely to be
thoroughly expressed in a larger jury, as “having a large minority
helps make the minority subgroup more influential,” and,
unsurprisingly, “the chance of minority members having allies is
greater on a twelve-person jury.” Id. at 466. Finally, larger juries
deliver more predictable results. In the civil context, for example,

“[s]ix-person juries are four times more likely to return extremely
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high or low damage awards compared to the average.” Higginbotham
et al., Better by the Dozen, supra, at 52.

Importantly, the history of Florida’s rule can be traced to the
Jim Crow era. Justice Gorsuch has observed that “[d]Juring the Jim
Crow era, some States restricted the size of juries and abandoned the
demand for a unanimous verdict as part of a deliberate and
systematic effort to suppress minority voices in public affairs.”
Khorrami, 143 S. Ct. at 27 (Gorsuch, J., dissenting from denial of
certiorari) (citations omitted). The historical background is as follows:

In 1875, the Jury Clause of the 1868 constitution was amended
to provide that the number of jurors “for the trial of causes in any
court may be fixed by law.” See Florida Fertilizer & Mfg. Co. v. Boswell,
34 So. 241, 241 (Fla. 1903). The common law rule of a jury of twelve
was still kept in Florida while federal troops remained in the state.
There was no provision for a jury of less than twelve until the
Legislature enacted a provision specifying a jury of six in Chapter
3010, section 6, Laws of Florida (1877). See Gibson v. State, 16 Fla.
291, 297-98 (1877); Florida Fertilizer, 34 So. at 241.

The Florida Legislature enacted chapter 3010 with the jury-of-

six provision on February 17, 1877. Gibson, 16 Fla. 294. This was
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less than a month after the last federal troops were withdrawn from
Florida in January 1877. See Jerrell H. Shofner, Reconstruction and
Renewal, 1865-1877, in The History of Florida 273 (Michael Gannon,
ed., first paperback edition 2018) (“there were [no federal troops] in
Florida after 23 January 18777).

The jury-of-six thus first saw light at the birth of the Jim Crow
era as former Confederates regained power in southern states and
state prosecutors made a concerted effort to prevent blacks from
serving on jurors.

And when the Florida Legislature reduced the size of juries from
twelve to six in 1877, it also reinstated the “integrity, fair character,
sound judgment and intelligence” test for jury service. Ch. 3010,
Laws of Fla. (1877). This discretionary standard was “used to elimi-
nate almost every black citizen from the southern trial venire.” Doug-
las L. Colbert, Challenging the Challenge: Thirteenth Amendment as a
Prohibition against the Racial Use of Peremptory Challenges, 76 Corn.
L. Rev. 1, 89-90 (1990). So rare was it for an African American to
serve on a jury that it was worthy of a news article, and this was so
well into the twentieth century.

“By 1900, the South’s judicial system had been wholly
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reconfigured to make one of its primary purposes the coercion of
African Americans to comply with the social customs and labor
demands of whites.” Douglas A. Blackmon, SLAVERY BY ANOTHER NAME:
THE RE-ENSLAVEMENT OF BLACK PEOPLE IN AMERICA FROM THE CIVIL WAR
TO WORLD WAR II 7-8 (2008); see also Matthew J. Mancini, ONE DIES,
GET ANOTHER: CONVICT LEASING IN THE AMERICAN SOUTH, 1866-1928
(1996) (noting the steady growth of Southern prison populations after
the establishment of convict leasing: “Florida, with 125 prisoner in
1881, had 1,071 by 1904.”); Carson Eckhard, “If he dies, it is but a
small loss”: whiteness as property and convict leasing in Florida 1875—-
1925. Ethnic and Racial Studies, Vol. 49, Issue 10, 2177 (2026) (“By
the 1890s, leasing incarcerated people had become a major source of
revenue, and the state legislature was advertising the opportunity to
bid on convict labor across the South.”).

This sad history casts into relief another negative consequence
of smaller juries: it denies a great number of citizens the “duty, honor,
and privilege of jury service.” Powers v. Ohio, 499 U.S. 400, 415
(1991).

This Court should grant the petition, recede from Williams,

restore the ancient right to a jury of twelve and reverse Petitioner’s
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conviction.

CONCLUSION

The petition for a writ of certiorari should be granted.
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