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D.C. Docket No. 1:23-cr-00182-RAH-SMD-1

Before NEWsOM, BRASHER, and MARcCUS, Circuit Judges.
PER CURIAM:

Courtney Roseboro appeals his convictions for possession of
a firearm and ammunition by a convicted felon, in violation of 18

U.S.C. § 922(g)(1), and committing an offense while on release, in
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violation of 18 U.S.C. § 3147. On appeal, Roseboro argues that: (1)
the district court erred in denying his motion challenging the com-
position of the jury venire as violating either the fair cross-section
requirement of the Sixth Amendment or the principles of the Jury
Selection and Service Act (“JSSA”); (2) the court erred by conclud-
ing that he failed to establish a prima facie case of discrimination
from the government’s use of its peremptory strikes; (3) the evi-
dence at his trial was insufficient to support his § 922(g)(1) convic-
tion; and (4) § 922(g)(1) is unconstitutional in violation of the Sec-

ond Amendment. After thorough review, we affirm.
I.

We review de novo constitutional challenges to the jury se-
lection process. United States v. Grisham, 63 F.3d 1074, 1077 (11th
Cir. 1995). We review the denial of a challenge under Batson v. Ken-
tucky, 476 U.S. 79 (1986), for clear error. United Statesv. Robert-
son, 736 F.3d 1317, 1324 (11th Cir. 2013). However, we review er-
rors of law in the application of Batson de novo. United States v.
Allen-Brown, 243 F.3d 1293, 1296 (11th Cir. 2001). We also review
de novo whether the evidence was sufficient to sustain a convic-
tion. United States v. Davis, 854 F.3d 1276, 1292 (11th Cir. 2017).

Finally, we review de novo challenges to the constitutional-
ity of a statute. United States v. Dubois (Dubois II), 139 F.4th 887, 890
(11th Cir. 2025), cert. denied, (U.S. Jan. 20, 2026) (No. 25-6281). But
when a constitutional claim is raised for the first time on appeal,
we review for plain error. United States v. Hughes, 840 F.3d 1368,
1385 (11th Cir. 2016). To establish plain error, the defendant must
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show (1) an error, (2) that is plain, and (3) that affected his substan-
tial rights. United States v. Turner, 474 F.3d 1265, 1276 (11th Cir.
2007). If the defendant satisfies these conditions, we may exercise
our discretion to recognize the error only if it seriously affects the

fairness, integrity, or public reputation of judicial proceedings. Id.

Under the prior precedent rule, we are “bound to follow
a prior panel’s holding unless and until it is overruled or under-
mined to the point of abrogation by an opinion of the Supreme
Court or of this Court sitting en banc.” United States v. Gillis, 938
F.3d 1181, 1198 (11th Cir. 2019). We’'ve “categorically reject[ed]
any exception to the prior panel precedent rule based upon a per-
ceived defect in the prior panel’s reasoning or analysis as it relates
to the law in existence at that time.” Smith v. GTE Corp., 236 F.3d
1292, 1303 (11th Cir. 2001).

II.

First, we are unpersuaded by Roseboro’s claim that the dis-
trict court erred in denying his motion challenging the composition
of the jury venire. The Sixth Amendment guarantees a criminal
defendant the right to be tried by juries drawn from a fair cross-
section of the community. Grisham, 63 F.3d at 1078. However,
there is no requirement that the chosen jury mirror the community
and reflect the various distinctive groups in the population. United
States v. Green, 742 F.2d 609, 611 (11th Cir. 1984). To establish a
prima facie case that a jury selection process does not produce a
“fair cross-section” of the community, a defendant must show that:
(1) the group alleged to be excluded is a distinctive group in the
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community; (2) representation of the group in venires is not fair
and reasonable in relation to the number of such persons in the
community; and (3) the underrepresentation is due to systemic ex-
clusion of the group in the jury-selection process. Duren v. Missouri,
439 U.S. 357, 364 (1978). Failure to establish any one of these ele-
ments results in the failure of the entire Sixth Amendment claim.
See United States v. Carmichael, 560 F.3d 1270, 1280 (11th Cir. 2009).

To determine whether a distinctive group’s representation
is fair and reasonable, we compare the difference between the per-
centage of the distinctive group among the population eligible for
jury service and the percentage of the distinctive group in the jury
pool. Id. If the absolute disparity between these percentages is 10%
or less, Duren’s second element is not met. Grisham, 63 F.3d at 1079.
We compare the venire’s community to the federal judicial district

or division from which jurors are drawn. Id. at 1079-80.

The JSSA also protects the “right to grand and petit juries
selected at random from a fair cross section of the community in
the district or division wherein the court convenes.” 28 U.S.C.
§ 1861. Procedures for selecting names from these sources should
“ensure the random selection of a fair cross section of the persons
residing in the community.” Id. § 1863(b)(3). The JSSA provides
remedies only for “substantial failure[s] to comply” with its provi-
sions. Id. § 1867(d). JSSA violations are substantial if they thwart
one of the Act’s foundational principles: “(1) random selection of

juror names; (2) from a fair cross-section of the community; and (3)
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use of objective criteria for determination of disqualifications, ex-

cuses, exemptions, and exclusions.” Carmichael, 560 F.3d at 1277.

Notably, the same analysis used for Sixth Amendment fair
cross-section violations applies to JSSA fair cross-section violations.
Id. at 1278. The randomness requirement “does not require statis-
tical randomness but rather requires a system of selection that af-
fords no room for impermissible discrimination against individuals
or groups.” Id. at 1277 (citation modified). The objectivity require-
ment bans jury selection based on subjective standards that “result
or are likely to result in discrimination, or which fail to produce
juries representing a fair cross section of the community,” includ-
ing standards of “good character, approved integrity, sound judg-
ment and fair education.” Id. at 1277-78 (citation modified).
“[Slubstantial” violations of the JSSA result in “a significant impact
on the composition of an average jury.” United States v. Henderson,
409 F.3d 1293, 1306 (11th Cir. 2005) (citation modified).

Here, Roseboro raises a violation of the Sixth Amendment
based on his claim that the jury for his trial contained one black
juror despite black people comprising 21.3% of the population of
the Southern Division of the United States District Court for the
Middle District of Alabama. However, Roseboro did not meet his
burden of showing a lack of fair and reasonable representation in
his challenge to the composition of the jury venire because he did
not show that the absolute disparity between the percentage of
black people among the population eligible for jury service and the
percentage of black people in the qualified jury pool was more than
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10%. Duren, 439 U.S. at 364; Grisham, 63 F.3d at 1078-79. Instead,
Roseboro’s expert calculated an absolute disparity of 4.68% for the
Middle District and 4.32% for the Southern Division. And because
Roseboro’s claim failed at Duren’s second prong, we need not reach
the third prong. Carmichael, 560 F.3d at 1278. Further, to the extent
he argues the 10% absolute disparity rule should be overturned on
policy grounds, we are bound by our prior panel precedent. Gillis,
938 F.3d at 1198; see Smith, 236 F.3d at 1303. Thus, Roseboro’s Sixth

Amendment challenge to the composition of the jury venire fails.

Nor did the district court err in determining that Roseboro
failed to state a substantial violation of the JSSA. Roseboro claims
that the Middle District’s selection process excluded inactive vot-
ers, relied on outdated census data in creating its master jury wheel,
and failed to track prospective jurors at the divisional level. But
because, as we’ve explained, he did not establish a violation of the
Sixth Amendment’s fair cross-section requirement -- which is the
same inquiry we use for JSSA’s fair cross-section violations, Carmi-
chael, 560 F.3d at 1278 -- he has not shown a violation that infringed
upon the JSSA’s fair cross-section requirement either.

None of Roseboro’s claimed violations frustrate the other
foundational principles of the JSSA. As for the “random selection
of juror names,” the district’s use of only active voters or its reli-
ance on several-year-old census data in creating its master jury
wheel do not inherently leave room for the district to exclude pro-
spective jurors based on race. Nor do these practices frustrate the
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objectivity requirement. As Carmichael makes it clear, the objectiv-
ity principle implicates the standards to which prospective jurors
are held -- i.e., “good character, approved integrity, sound judg-
ment and fair education” -- not the venire process itself. See id. at
1277-78. And in any event, Roseboro has not provided evidence
that the Middle District’s procedures have “a significant impact on
the composition of an average jury” in the Middle District, espe-
cially since the record contains no data about the makeup of any
Middle District jury other than Roseboro’s. Henderson, 409 F.3d at
1306. Accordingly, we affirm the denial of his JSSA claim.

III.

We also find no merit to Roseboro’s claim that the court
erred by concluding that he failed to establish a prima facie case of
discrimination from the government’s use of peremptory strikes.
In felony cases, the government has six peremptory challenges and
the defendant has ten peremptory challenges. Fed. R. Crim. P.
24(b)(2). Peremptory challenges generally may be exercised on any
ground, reasonable or otherwise, as long as the ground is not dis-
criminatory. United States v. Hughes, 840 F.3d 1368, 1382 (11th Cir.
2016). The purposeful and deliberate denial of a member of a mi-
nority, however, to participate as a juror in the administration of
justice, on account of race, violates the Equal Protection Clause.
Batson, 476 U.S. at 84. Thus, a defendant may challenge the gov-
ernment’s use of peremptory challenges to establish purposeful ra-

cial discrimination in the selection of a jury. Id. at 97.
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Batson establishes a burden-shifting approach to determine
whether peremptory strikes stemmed from racial animus. Id. at
96-98. First, the defendant must establish a prima facie case by pro-
ducing evidence sufficient to permit the trial judge, based on all
relevant circumstances, to infer that discrimination occurred. This
inference may be drawn in two situations -- when there is a “pat-
tern” of strikes against venire members of one race, or there are
questions or statements during venire or while exercising chal-
lenges that suggest a discriminatory purpose. Id. at 97. Once the
defendant makes a prima facie showing, the burden shifts to the
government to come forward with a neutral explanation for chal-

lenging black jurors. Batson, 476 U.S. at 97.

In reviewing a Batson ruling, we give great deference to the
district court’s finding as to the existence of a prima facie case. Al-
len-Brown, 243 F.3d at 1296. We’ve warned that “the mere fact of
striking a juror or a set of jurors of a particular race does not neces-
sarily create an inference of racial discrimination” sufficient to sus-
tain a prima facie case. United States v. Ochoa-Vasquez, 428 F.3d
1015, 1044 (11th Cir. 2005) (citation modified). The pure numbers
of those struck of a certain race “takes on meaning only when cou-
pled with other information such as the racial composition of the
venire, the race of others struck, or the voir dire answers of those
who were struck compared to the answers of those who were not
struck.” Id. (citation modified). However, “an inference of discrim-
ination based on the number of jurors of a particular race may arise
where there is a substantial disparity between the percentage of ju-

rors of one race struck and the percentage of their representation
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on the jury.” Cent. Ala. Fair Hous. Ctr. v. Lowder, 236 F.3d 629, 637
(11th Cir. 2000). Similarly, where one party strikes all or almost all
the members of one race on a venire, this may be enough to estab-
lish a prima facie case. Id. However, we held that a defendant
tailed to make a Batson prima facie showing when the government
used most of its strikes against black jurors, but it chose not to use
its two additional peremptory challenges to exclude black jurors,
and the jury ultimately included three black jurors and one black
alternate. United States v. Campa, 529 F.3d 980, 998 (11th Cir. 2008).

Here, the district court correctly found that Roseboro did
not make a Batson prima facie showing. The evidence Roseboro
presented to establish a pattern of discrimination was the govern-
ment’s use of two of its four utilized strikes against black people
and its striking of two of the three black venirepersons, leaving just
one black juror. But the record reflects that the government used
only four of its six available peremptory challenges, and left one
black juror on Roseboro’s jury. Thus, as in Campa, the presence of
a black juror and the government’s decision not to use all its strikes
indicate that discrimination did not occur. Id. Nor has Roseboro
pointed to any government questions or statements during jury se-
lection that suggest a discriminatory purpose behind the strikes.
Batson, 476 U.S. at 97. Affording, as we must, deference to the dis-
trict court’s prima facie ruling, we affirm the court’s finding that
Roseboro failed to establish an inference of racial discrimination.
Ochoa-Vasquez, 428 F.3d at 1044.

IV.
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Next, we are unconvinced by Roseboro’s argument that the
evidence at his trial was insufficient to support his § 922(g)(1) con-
viction. The denial of a “motion[] for a judgment of acquittal will
be upheld if a reasonable trier of fact could conclude that the evi-
dence establishes the defendant’s guilt beyond a reasonable doubt.”
United States v. Rodriguez, 218 F.3d 1243, 1244 (11th Cir. 2000). We
must view the facts, and draw all reasonable inferences therefrom,
in the light most favorable to the government. United States v. Han-
sen, 262 F.3d 1217, 1236 (11th Cir. 2001). We will not disturb a
jury’s determination regarding the credibility of witnesses at trial.
United States v. Emmanuel, 565 F.3d 1324, 1334 (11th Cir. 2009).

“Because a jury is free to choose among the reasonable con-
structions of the evidence, it is not necessary that the evidence ex-
clude every reasonable hypothesis of innocence or be wholly in-
consistent with every conclusion except that of guilt.” United States
v. Godwin, 765 F.3d 1306, 1320 (11th Cir. 2014) (citation modified).
Thus, we must sustain a verdict where there is a reasonable basis
in the record for it. United States v. Farley, 607 F.3d 1294, 1333 (11th
Cir. 2010). A judgment of acquittal is warranted only where no
reasonable jury could have found the defendant guilty beyond a
reasonable doubt. Id. Itis not enough for a defendant to put forth
a reasonable hypothesis of innocence, as the issue is not whether
the jury reasonably could have acquitted, but whether it reasona-
bly could have found the defendant guilty. United States v. Jiminez,
564 F.3d 1280, 1285 (11th Cir. 2009).
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The test for sufficiency of the evidence is identical whether
the evidence is direct or circumstantial. United States v. Martin, 803
F.3d 581, 587 (11th Cir. 2015). Circumstantial evidence can estab-
lish a defendant’s guilt. United States v. Mapson, 96 F.4th 1323, 1336
(11th Cir. 2024). When the government relies on circumstantial
evidence to prove an offense element, reasonable inferences from

the evidence must support the conviction, not speculation. Id.

It is unlawful for any person convicted of a crime punishable
by more than one year of imprisonment, to possess, in or affecting
commerce, any firearm or ammunition. 18 U.S.C. § 922(g)(1). The
elements of possession of a firearm by a felon are: (1) the defendant
knowingly was a felon; (2) the defendant knew he was barred from
possessing a firearm; (3) the defendant knowingly possessed a fire-
arm; and (4) the firearm affected or was in interstate commerce.
United States v. Elysee, 993 F.3d 1309, 1345 (11th Cir. 2021).

Possession of a firearm can be actual or constructive. United
States v. Ochoa, 941 F.3d 1074, 1104 (11th Cir. 2019). Actual posses-
sion exists if the defendant had physical possession or personal do-
minion over the object at issue. Id. Constructive possession may
be exclusive or shared with others. United States v. Flanders, 752
F.3d 1317, 1332 (11th Cir. 2014). Constructive possession exists
where the defendant exercises ownership, dominion, or control
over the firearm, or has the power and intention to exercise domin-
ion or control. United States v. Gunn, 369 F.3d 1229, 1235 (11th Cir.
2004). A defendant’s mere presence in the area of an object or

awareness of its location is not sufficient to establish possession.
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United States v. Green, 873 F.3d 846, 852—53 (11th Cir. 2017). A de-
fendant has constructive possession of ammunition or a firearm if
he (1) is aware of or knows of the firearm’s or ammunition’s pres-
ence and (2) has the ability and intent to exercise control over that
firearm or ammunition. Id. at 852. We reversed a § 922(g)(1) con-
viction for the backseat passenger in a vehicle where its tailgate
contained concealed drugs and a handgun, because even if he knew
of the drug’s or gun’s presence, no evidence indicated he construc-
tively possessed either, since he did not own or control the vehicle.
United States v. Leonard, 138 F.3d 906, 909-10 (11th Cir. 1998).

Here, Roseboro’s convictions -- possession of a firearm and
ammunition by a convicted felon and committing an offense while
on release -- arose out of a traffic stop, in which law enforcement
officers found ammunition and a pistol in a backpack in the car
Roseboro was driving. He claims that the evidence was insufficient
to support his convictions because LaQuenna Lewis, a female pas-
senger in his car, testified at trial that the 9mm pistol and box of
ammunition belonged to her and she provided evidence of her

ownership of the handgun in the form of a bill of sale.

The record reflects, however, that the court did not err in
denying Roseboro’s motions for a judgment of acquittal because
the evidence was sufficient for a jury to reasonably find that he
knowingly possessed ammunition and a pistol. As for the first ele-
ment of constructive possession -- knowledge -- the government
presented evidence that letters with Roseboro’s name were found
in the backpack next to the pistol and he admitted he packed the
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backpack personally, which was sufficient to support a reasonable
jury finding that he knew of the firearm’s presence in the backpack.
Similarly, the box of ammunition was found in the backpack
amongst electronic disc jockey equipment, and Roseboro admitted
during his post-arrest interview that he packed his equipment into
the backpack. These same facts provided a sufficient basis for the
jury to infer the second element of constructive possession -- his
intent to exercise future control over the backpack and its contents.
And even if his conviction was supported entirely by circumstantial
evidence, it is sufficient to establish guilt. Martin, 803 F.3d at 587.

Moreover, even if Lewis testified that the 9mm pistol and
box of ammunition belonged to her and provided a bill of sale to
this effect, her mere ownership of the pistol did not in and of itself
show that Roseboro did not knowingly possess it. Flanders, 752
F.3d at 1332. Further, Lewis’s trial testimony was contradicted by
statements she made to officers at the scene of the arrest, when she
expressed surprise that there was a 9mm pistol in the backpack and
denied ownership of any gun besides a .380 pistol found in the car’s
center console. To the extent the jury afforded more weight to
Lewis’s roadside statements than her trial testimony, this is a cred-
ibility determination we will not disturb. Emmanuel, 565 F.3d at
1334. On this record, it was reasonable for the jury to conclude
that Roseboro both knew of the firearm in the backpack and in-
tended to possess it at some future point, and we affirm.

V.
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Finally, we reject Roseboro’s claim that his § 922(g)(1) con-
viction should be vacated because the statute is unconstitutional
under the Second Amendment. The Second Amendment states
that “[a] well regulated Militia, being necessary to the security of a
free State, the right of the people to keep and bear Arms, shall not
be infringed.” U.S. Const. amend. II. As we’ve discussed, it is a
crime for any person convicted of a felony to possess firearms or
ammunition. 18 U.S.C. § 922(g)(1).

In 2008, the Supreme Court held that the District of Colum-
bia’s total ban on handgun possession, including possession in the
home, violated the Second Amendment. District of Columbia v. Hel-
ler, 554 U.S. 570, 574-76, 628, 635 (2008). However, the Court
acknowledged that the Second Amendment right to keep and bear
arms was “not unlimited,” emphasizing that “nothing in [its] opin-
ion should be taken to cast doubt on longstanding prohibitions on
the possession of firearms by felons.” Id. at 626. In a footnote, the
Supreme Court labeled these restrictions as “presumptively law-
ful.” Id. at 627 n.26. Following Heller, the courts of appeals largely
adopted a two-step framework for Second Amendment challenges
in which they, first, considered whether a law regulated activity
within the scope of the Amendment based on its original historical
meaning and, second, applied a means-end scrutiny test to deter-
mine the law’s validity. See New York State Rifle &~ Pistol Ass’n, Inc.
v. Bruen, 597 U.S. 1, 18-19 (2022) (describing the typical approach
of the courts of appeals).
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In Rozier, decided between Heller and Bruen, we relied on
Heller in holding that § 922(g)(1) was constitutional, “even if a felon
possesses a firearm purely for self-defense.” United States v. Rozier,
598 F.3d 768, 770 (11th Cir. 2010). Our Rozier decision did not rely
on means-end scrutiny to conclude that § 922(g)(1) was constitu-
tional, but rather, recognized that prohibiting felons from pos-
sessing firearms was a “presumptively lawful longstanding prohibi-
tion.” Id. at 771 (citation modified). We highlighted “that nothing
in [Heller] should be taken to cast doubt on longstanding prohibi-
tions on the possession of firearms by felons,” which “suggest[ed]
that statutes disqualifying felons from possessing a firearm under
any and all circumstances do not offend the Second Amendment.”
Id. (quoting Heller, 554 U.S. at 626). We concluded that Rozier’s
purpose for possessing a firearm, and the fact that the firearm was
constrained to his home, was immaterial because felons as a class

could be excluded from firearm possession. Id.

In Bruen, the Supreme Court reversed the dismissal of a civil
suit brought under 42 U.S.C. § 1983 by applicants who had been
denied unrestricted licenses to carry a handgun in public. See
597 U.S. at 8-16, 31. Those individuals challenged New York reg-
ulations that required all citizens to demonstrate “proper cause” to
obtain concealed carry licenses. Id. The Supreme Court found the
New York regulations to violate the Second and Fourteenth
Amendment and explained that relying on a means-end analysis in
the Second Amendment context was inconsistent with “Heller’s

methodology [that] centered on constitutional text and history.”
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Id. at 16-24. The Supreme Court announced the appropriate stand-
ard for Second Amendment analysis: (1) “[wlhen the Second
Amendment’s plain text covers an individual’s conduct, the Con-
stitution presumptively protects that conduct”; and (2) if the con-
duct is presumptively protected, “[t]he government must then jus-
tify its regulation by demonstrating that it is consistent with the
Nation’s historical tradition of firearm regulation.” Id. at 24. In
Bruen, as it did in Heller, the Supreme Court referenced the Second
Amendment rights of “law-abiding, responsible citizens.” Id. at 26,
38 n.9, 70; Heller, 554 U.S. at 635.

Thereafter, we rejected a defendant’s Second Amendment
challenge to § 922(g)(1) under Bruen on the grounds that Bruen did
not abrogate Rozier, which relied on Heller, and that we remained
bound by Rozier. United States v. Dubois (Dubois I), 94 F.4th 1284,
1291-93 (11th Cir. 2024), cert. granted and judgment vacated, 145 S.
Ct. 1041 (2025), and reinstated by, Dubois II, 139 F.4th at 889.

Then, in June 2024, the Supreme Court held that § 922(g)(8),
a different subsection of the statute that prohibits firearm posses-
sion by individuals subject to domestic violence restraining orders,
was constitutional because the law comported with the principles
underlying the Second Amendment. United States v. Rahimi, 602
U.S. 680, 693—700 (2024). In reaching that conclusion, the Supreme
Court explained that “some courts [had] misunderstood” its clarifi-
cations to the second step of the framework and that Bruen does
not require a regulation to have a “historical twin.” Id. at 691-92
(quoting Bruen, 597 U.S. at 30). The Supreme Court noted that the
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right to bear arms “was never thought to sweep indiscriminately”
and extensively detailed the historical tradition of firearm regula-
tions, including the prohibition of classes of individuals from fire-
arm ownership. Id. at 691, 693-98. It again said that prohibitions
on felons’ possession of firearms are “presumptively lawful.” Id. at
699 (quoting Heller, 554 U.S. at 626-27). It also explained that “[oJur
tradition of firearm regulation allows the Government to disarm
individuals who present a credible threat to the physical safety of
others.” Id. at 700. The Supreme Court added that § 922(g)(8) was
constitutional as applied to Rahimi because the restraining order to
which he was subject included a finding that he posed “a credible
threat to the physical safety” of another, and the government pro-
vided “ample evidence” that the Second Amendment permitted
“the disarmament of individuals who pose a credible threat to the
physical safety of others.” Id. at 689, 693 (citation modified).

In light of its decision in Rahimi, the Supreme Court vacated
and remanded Dubois I for reconsideration. Dubois, 145 S. Ct. at
1041. On remand, we concluded that Rahimi did not abrogate our
“holding in Rozier that section 922(g)(1) is constitutional under the
Second Amendment” and reinstated our previous opinion. Dubois
II, 139 F.4th at 889. In our justification, we explained, in part, that
“Rahimi continued to rely on Heller” and that “Rahimi also did not
abrogate Rozier.” Id. at 892-93. We concluded that we would “re-
quire clearer instruction from the Supreme Court before we may
reconsider the constitutionality of section 922(g)(1),” so Rozier con-
tinued to bind us. Id. at 894.
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Here, we review Roseboro’s challenge to the constitutional-
ity of § 922(g)(1) only for plain error because he raises the argument
for the first time on appeal, and we can find none. Our binding
precedent in Rozier forecloses Roseboro’s argument that § 922(g)(1)
is unconstitutional. Rozier, 598 F.3d at 770-71. We reaffirmed in
Dubois II that neither Bruen nor Rahimi had abrogated Rozier. Dubois
II, 139 F.4th at 891-94. In fact, Roseboro conceded that his argu-
ment about the constitutionality of § 922(g)(1) was foreclosed by
Dubois II. And even if Dubois I and Rozier were wrongly decided,
they are still binding on us under the prior-panel-precedent rule,
since neither this Court nor the Supreme Court have overruled or
abrogated them. Gillis, 938 F.3d at 1198; Smith, 236 F.3d at 1303.
Accordingly, we affirm Roseboro’s conviction under § 922(g)(1) as

constitutional under the Second Amendment.

AFFIRMED.
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An the

United States Court of Apprals
For the Llewenth Cirruit

No. 24-13264

UNITED STATES OF AMERICA,
Plaintiff-Appellee,
Versus

STEVEN TODD ROSEBORO,
Defendant-Appellant.

Appeal from the United States District Court
for the Middle District of Alabama
D.C. Docket No. 1:23-cr-00182-RAH-SMD-1

ON PETITION FOR REHEARING AND PETITION FOR
REHEARING EN BANC

Before NEWSOM, BRASHER, and MARCUS, Circuit Judges.
PER CURIAM:

The Petition for Rehearing En Banc is DENIED, no judge in

regular active service on the Court having requested that the Court
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be polled on rehearing en banc. FRAP 40. The Petition for Panel
Rehearing also is DENIED. FRAP 40.
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
SOUTHERN DIVISION

UNITED STATES OF AMERICA )
) CRIMINAL ACTION NO.
V. ) 1:23-cr-00182-RAH-SMD-1
)
STEVEN TODD ROSEBORO )
ORDER

Pending before the court are the Motion to Challenge Jury Venire (Doc. 49)
and the Renewed Motion to Challenge Jury Venire (Doc. 82) filed by Defendant
Steven Todd Roseboro. On August 13, 2024, the Magistrate Judge recommended
that the motions should be denied. (Doc. 89.) On August 27, 2024, the Defendant
filed Objections (Doc. 90) to the Magistrate Judge’s Recommendation (Doc. 89).

When a party objects to a magistrate judge’s report and recommendation, the
district court must review the disputed portions of the recommendation de novo. 28
U.S.C. 8636(b)(1). The district court “may accept, reject, or modify the
recommendation, receive further evidence, or resubmit the matter to the magistrate
judge with instructions.” FED.R.CRIM.P. 59(b)(3).

The court has studied the record in this case, the Recommendation of the
Magistrate Judge, and the Defendant’s objections. Many of the Defendant’s
objections were raised as arguments in his motion and were thoroughly addressed

by the Magistrate Judge. However, upon de novo review, this court finds the
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objection to the method employed by the Magistrate Judge to determine whether the
Defendant showed a prima facie violation of the Sixth Amendment warrants further
discussion.

As discussed in the Recommendation, to establish a prima facie violation of
the Sixth Amendment’s fair cross-section requirement, a defendant must show: “(1)
that the group alleged to be excluded is a ‘distinctive’ group in the community; (2)
that the representation of this group in venires from which juries are selected is not
fair and reasonable in relation to the number of such persons in the community; and
(3) that this underrepresentation is due to systematic exclusion of the group in the
jury-selection process.” Duren v. Missouri, 439 U.S. 357, 364 (1979). The fair cross-
section requirement as set forth in the Jury Selection and Service Act (“JSSA”) of
1968, 28 U.S.C. § 1861, et seq., is, in effect, “identical to that required by the Sixth
Amendment.” United States v. Carmichael, 560 F.3d 1270, 1278 (11th Cir. 2009)
(citing United States v. Rodriguez, 776 F.2d 1509, 1510 n.1 (11th Cir. 1985)). Thus,
to establish a fair cross-section violation under the Sixth Amendment or the JSSA, a
defendant must satisfy all three prongs of the Duren test. United States v.
Carmichael, 467 F. Supp. 2d 1282, 1306 (M.D. Ala. 2006). Failure on any element
ends the challenge. Id.

The Defendant objects to the Magistrate Judge’s determination that he failed

to meet the second prong of Duren. Specifically, he objects to the Magistrate Judge’s
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finding that he failed to show that the representation of Black or African-American
people in venires from which juries are selected was not fair and reasonable in
relation to the number of Black or African American people in the community. The
prevailing methods applied by lower courts for measuring the representation of
distinctive groups in jury pools are absolute disparity, comparative disparity, and
standard deviation. See Berghuis v. Smith, 559 U.S. 314, 329 (2010). Applying the
absolute disparity method, the Eleventh Circuit has directed the lower courts to
“compare the difference between the percentage of African Americans in the
population eligible for jury service and the percentage of African Americans in the
pool.” See United States v. Carmichael, 560 F.3d 1270, 1280 (11th Cir. 2009) (citing
United States v. Pepe, 747 F.2d 632, 649 (11th Cir.1984)). “Under black letter
Eleventh Circuit precedent, [i]f the absolute disparity between these two
percentages is ten percent or less, the second element is not satisfied[,]” United States
v. Grisham, 63 F.3d 1074, 1078-79 (11th Cir.1995).” Carmichael, 560 F.3d at 1280.
See also United States v. Davis, 854 F.3d 1276, 1295 (11th Cir. 2017); United States
v. Pritt, 458 F. App’x 795, 798 (11th Cir. 2012).

Setting forth essentially the same argument as stated in his motion (Doc. 82),
the Defendant argues that the Magistrate Judge’s imposition of the Eleventh
Circuit’s application of the absolute-disparity method should be set aside. He,

however, acknowledges that the Eleventh Circuit has stated that “if the absolute
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disparity between [the percentage of the distinctive group in the population and the
percentage of the group in the jury pool] is 10 percent or less, the second element
[of Duren] is not met.” (Doc. 90 at 9, quoting Carmichael, 560 F.3d at 1280). He
contends that an increasing number of courts have abandoned the 10% absolute
disparity rule because, he says, it is grounded upon a foundation of misleading
mathematics and inapposite precedent. (Doc. 90 at 10.) This court, applying the
absolute disparity rule as directed by the Eleventh Circuit, will not reject the
Magistrate Judge’s application of this method or this Circuit’s precedent.

The Defendant also objects to the Magistrate Judge’s determination that he
does not meet the third prong of the Duren test — that the underrepresentation of
Black individuals resulted from systematic problems with the jury selection process.
Because this court concludes that the Defendant fails to meet the requirements of the
second Duren prong, the court finds it unnecessary to address the third prong.

Finally, the Defendant objects to the Magistrate Judge’s conclusion that, even
if the Middle District of Alabama’s jury selection violated the JSSA in other
technical respects, any such violations were not “substantial” enough to warrant
relief. (Doc. 90 at 14, citing Doc. 89 at 13-17.) Setting forth essentially the same
arguments as those raised in his motion, the Defendant argues that any JSSA
violations, considered cumulatively with one another and with his fair cross-section

arguments, are “substantial” because they frustrate the principles of randomness and



Case 1:23-cr-00182-RAH-SMD  Document 97  Filed 10/02/24 Page 5 of 5

objectivity. This court cannot conclude that the alleged technicalities, if assumed to
be technical violations for purposes of this motion only, rise to the level of
“substantial” violations for purposes of the JSSA.
Accordingly, it is
ORDERED as follows:
1. The Recommendation of the Magistrate Judge (Doc. 89) is ADOPTED;
and
2. The Motion to Challenge Jury Venire (Doc. 49) and the Renewed Motion
to Challenge Jury Venire (Doc. 82) are DENIED.
DONE, on this the 2nd day of October 2024.

7

R. AUSTIN H AKER, JR.
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
SOUTHERN DIVISION

UNITED STATES OF AMERICA

V. CASE NO.: 1:23-cr-182-RAH-SMD

N N N N N

STEVEN TODD ROSEBORO

RECOMMENDATION OF THE MAGISTRATE JUDGE

Before the Court is Defendant Steven Todd Roseboro’s (“Roseboro’) Motion to
Challenge Jury Venire (Doc. 49), along with his Renewed Motion to Challenge Jury Venire
(Doc. 82). Roseboro argues that the Middle District of Alabama’s (“Middle District”) jury
selection process violated the fair-cross section requirement of the Sixth Amendment and
the Jury Selection and Service Act (“JSSA”) of 1968, 28 U.S.C. § 1861, et seq., by
underrepresenting Black or African American people in the jury venire. As explained
below, the motions should be denied.

L. FACTUAL & PROCEDURAL BACKGROUND!

Roseboro is an African American male, Mot. (Doc. 49) p. 1, who was indicted by a
federal grand jury for (1) possession of a firearm and ammunition by a convicted felon, in
violation of 18 U.S.C. § 922(g)(1), and (2) commission of an offense while on release and
under supervision, in violation of 18 U.S.C. § 3147, Indictment (Doc. 1). His trial was set

for August 21, 2023. Order (Doc. 17).

' The numerical and statistical data contained in this section was provided by Roseboro’s expert statistician.
See generally Ren. Mot. (Doc. 82) pp. 1-3. The undersigned assumes for purposes of this Recommendation
that Roseboro’s information is accurate.
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On August 17, 2023, Roseboro received notice of the availability of juror
questionnaires for his upcoming trial. Ren. Mot. (Doc. 82) p. 1. After reviewing the
questionnaires, Roseboro was concerned that the jury selection process and the
composition of the venire significantly underrepresented African American people
generally, as well as Black males specifically. /d. at 2. He thus filed a motion objecting to
the composition of the jury venire, but the Court deferred ruling on the motion until after
trial. Mot. (Doc. 49); see Order (Doc. 50).

The Court proceeded with jury selection. Ren. Mot. (Doc. 82) p. 3. Of the 91
potential jurors for Roseboro’s trial, 78 were Caucasian (86%); 11 were African American
(12%); 1 was Hispanic (1%); and 1 was Native American (1%). /d.

In the Middle District, 32.89% of the jury-eligible population? is Black or African
American. Expert Affid. (Doc. 82-1) p. 2. For the Middle District’s qualified jury wheel,’
28.21% are Black or African American. Id. at 3. In the Southern Division* of the Middle
District, 21.28% of the jury-eligible population is Black or African American. /d. at 2. For

the Southern Division’s qualified jury wheel, 16.95% are Black or African American. /d.

2 The jury eligible population is defined as the population that is age 18 years and older who are citizens of
the United States. Expert Affid. (Doc. 82-1) p. 2.

3 The qualified jury wheel is comprised of individuals randomly selected for the master jury wheel, who
then returned questionnaires that were reviewed by the Clerk. Middle District’s Jury Plan, Sealed (Doc. 83-
1) p. 5. Based on the questionnaires, “all persons found to be disqualified, exempted or excused from service
as jurors” are excluded from the qualified jury wheel. /d.

* The Middle District of Alabama is comprised of three divisions: Northern, Middle, and Southern. See
https://www.almd.uscourts.gov/about/alabama-middle-district. The Southern Division, which is at issue
here, is comprised of Coffee, Dale, Geneva, Henry, and Houston counties. /d.

2
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at 3.

Roseboro’s jury returned a guilty verdict. Jury Verdict (Doc. 55); Special Jury
Verdict (Doc. 56). The District Judge then referred Roseboro’s motion challenging the jury
venire to the undersigned Chief United States Magistrate Judge. Order (Doc. 50). After
Roseboro obtained necessary discovery, he renewed his motion, and the Government filed
its opposition. Ren. Mot. (Doc. 82); Resp. (Doc. 88). Roseboro’s motions are now ripe for
recommendation.

II. ROSEBORO’S JURY CHALLENGE

Roseboro argues that the Middle District’s jury selection process violated the fair
cross-section requirement of the Sixth Amendment and the JSSA by underrepresenting
Black or African American people on the qualified jury wheel.’ Ren. Mot. (Doc. 82) p. 5.
Roseboro also argues that certain aspects of the jury selection process employed by the
Middle District violates “the plain text and meaning” of the JSSA, as well as its “spirit and
purpose.” Id. at 18, 20. Based on these arguments, Roseboro asks that his conviction be
vacated and that his case be reset for trial. /d. at 20.

III. APPLICABLE LAW

“The American concept of the jury trial contemplates a jury drawn from a fair cross

section of the community.” Taylor v. Louisiana, 419 U.S. 522, 527 (1975). This concept is

protected constitutionally by the Sixth Amendment and statutorily by the JSSA. /d.

3 Although Roseboro originally raised concerns about the underrepresentation of Black males specifically,
see Mot. (Doc. 49) p. 4, he now focuses on the alleged underrepresentation of Black or African American
people generally, see Ren. Mot. (Doc. 82) p. 5.

3
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To establish a prima facie violation of the Sixth Amendment’s fair cross-section
requirement, a defendant must show: “(1) that the group alleged to be excluded is a
‘distinctive’ group in the community; (2) that the representation of this group in venires
from which juries are selected is not fair and reasonable in relation to the number of such
persons in the community; and (3) that this underrepresentation is due to systematic
exclusion of the group in the jury-selection process.” Duren v. Missouri, 439 U.S. 357, 364
(1979). The JSSA’s fair cross-section requirement is, for all intents and purposes, “identical
to that required by the Sixth Amendment.” United States v. Carmichael, 560 F.3d 1270,
1278 (11th Cir. 2009) (citing United States v. Rodriguez, 776 F.2d 1509, 1510 n.1 (11th
Cir. 1985)). Thus, to establish a fair cross-section violation under the Sixth Amendment or
the JSSA, a defendant must satisfy all three prongs of the Duren test. United States v.
Carmichael, 467 F. Supp. 2d 1282, 1306 (M.D. Ala. 2006). Failure on any element ends
the challenge. /d.

IV.  FAIR CROSS-SECTION ANALYSIS

Roseboro’s fair cross-section challenge under both the Sixth Amendment and the
JSSA fails because he does not satisfy the second or third prongs of the Duren test.

A. First Prong: Distinctive Group in the Community

Roseboro satisfies the first prong of the Duren test because it is well-established
that Black and African American people constitute a “distinctive group in the community.”

See, e.g., Carmichael, 560 F.3d at 1280.
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B. Second Prong: Fair and Reasonable Representation

Roseboro fails to satisfy the second prong of the Duren test because he has not
shown “that the representation of [Black or African American people] in venires from
which [his jury was] selected is not fair and reasonable in relation to the number of [Black
or African American people] in the community[.]” See Duren, 439 U.S. at 364. In this
context, the relevant comparison is “between the percentage of [Black or African American
people] in the population eligible for jury service and the percentage of [Black or African
American people] in the pool.” Carmichael, 560 F.3d at 1280. “Under black letter Eleventh
Circuit precedent, ‘[1]f the absolute disparity between these two percentages is ten percent
or less, [Duren’s] second element is not satisfied[.]” Id. (quoting United States v. Grisham,
63 F.3d 1074, 1078-79 (11th Cir. 1995)); see also United States v. Dees, 603 F. App’x 777,
780 (11th Cir. 2015); United States v. Davis, 854 F.3d 1276, 1295 (11th Cir. 2017); United
States v. Fernetus, 838 F. App’x 426, 434-35 (11th Cir. 2020). Absolute disparity is
calculated “by subtracting the percentage of [Black or African American people] in the
jury pool from the percentage of [Black or African American people] in the local, jury-
eligible population.” Berghuis v. Smith, 559 U.S. 314, 323 (2010).

According to Roseboro’s own numbers, the percentage of Black or African
American people in the Southern Division’s qualified jury wheel (16.95%) subtracted from
the percentage of Black or African American people in the Southern Division’s jury-
eligible population (21.28%) is 4.33%. Ren. Mot. (Doc. 82) p. 8. Because this absolute

disparity is less than ten percent, Roseboro fails—under clearly established Eleventh

5
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Circuit precedent—to satisfy the second prong of Duren.® See Dees, 603 F. App’x at 780
(“To determine whether jury representation is fair and reasonable, we will only look to the
‘absolute disparity produced by the selection process,” which, in such cases, means there
must be more than a ten percentage point disparity between the percentage of the group in
the population and the percent of the group in the jury pool.”). As such, Roseboro’s fair
cross-section challenge fails under both the Sixth Amendment and the JSSA.

To be sure, Roseboro petitions the Court to reject the Eleventh Circuit’s ten percent
absolute disparity rule as applied to the second prong of Duren. See Mot. (Doc. 82) pp. 7-
12; 16-18. However, this Court is bound by Eleventh Circuit precedent to apply the ten
percent absolute disparity rule unless the rule is either overruled by the United States
Supreme Court or the Eleventh Circuit sitting en banc. United States v. Pritt, 458 F. App’x
795, 798 (11th Cir. 2012). Because neither has occurred, this Court should apply the ten
percent absolute disparity rule to Roseboro’s fair cross-section challenge and find that he
fails to meet Duren’s second prong. See Repress v. United States, 713 F. App’x 826, 828
(11th Cir. 2017) (per curiam) (affirming a district court that applied binding circuit
precedent despite danger of overruling by an intervening Supreme Court precedent).

C. Third Prong: Systematic Exclusion

Even if Roseboro could satisfy the second prong of Duren by application of a

% In the Eleventh Circuit, the community to which the venire should be compared is the division, not the
district. See Grisham, 63 F.3d at 1079-80; Dees, 603 F. App’x at 780. However, even if the Court were to
calculate the absolute disparity based on the percentage of Black or African American people in the district,
the disparity—according to Roseboro’s numbers—is 4.68%. Ren. Mot. (Doc. 82) pp. 8-9. Thus, under
either comparison, Roseboro does not satisfy the second prong of Duren.

6
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method other than the Eleventh Circuit’s ten percent absolute disparity rule, his fair cross-
section challenge still fails because he does not meet the third prong of Duren—i.e., he has
not shown that the underrepresentation of Black or African American people “is due to
systematic exclusion . . . in the jury-selection process.” See Duren, 439 U.S. at 364. In
determining whether an action is systematic, a court may consider a variety of factors,
including whether the cause is within the jury-selection system or the result of an outside
factor.” See Carmichael, 467 F. Supp. 2d at 1312-13. Importantly, “systematic exclusion
does not occur simply because a facially neutral disqualification criterion
disproportionately impacts a particular group.” United States v. Barlow, 732 F. Supp. 2d
1, 40 (E.D.N.Y. 2010), aff’d, 479 F. App’x 372 (2d Cir. 2012). Moreover, a defendant
cannot show systematic exclusion “merely by pointing to a host of factors that, individually
or in combination, might contribute to a group’s underrepresentation.” Berghuis, 559 U.S.
at 332.

Here, Roseboro argues that the underrepresentation of Black or African American
individuals in the Middle District’s jury selection process stems from three systematic
problems: (1) the exclusion of inactive registered voters; (2) the exclusion of young jurors
aged 18-20.5; and (3) inadequate follow-up procedures related to sending out juror

qualification questionnaires. Ren. Mot. (Doc. 82) p. 12. But as explained below, these

7 Other factors to consider include: (1) the frequency over which the action occurs, (2) whether the action
is an adopted policy or rule, (3) whether the action is taken by a decision-maker or is known, or should be
known, by a decision-maker, (4) whether the action is intentional, and (5) the breadth and pervasiveness of
the action’s impact. Carmichael, 467 F. Supp. 2d at 1312-13.

7
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purported problems—alone or in combination—do not result in systematic exclusion of
Black or African American people from the jury pool. Thus, Roseboro does not satisfy
Duren’s third prong, and his fair cross-section challenge fails.
1. Exclusion of Inactive Registered Voters

The JSSA provides that, in establishing a jury plan, each district court shall “specify
whether the names of prospective jurors shall be selected from the voter registration lists
or the lists of actual voters of the political subdivisions within the district.” 28 U.S.C. §
1863(b)(2). “Voter registration lists” is defined to mean “the official records maintained
by State or local election officials of persons registered to vote in either the most recent
State or the most recent Federal general election.” 28 U.S.C. § 1869(c).

The Middle District’s Jury Plan establishes a procedure which draws jurors only
from active voter lists. Middle District’s Jury Plan (“Jury Plan”), Sealed (Doc. 83-1) p. 2.
By its terms, then, this procedure excludes inactive voters, which are defined by Alabama
law to be voters who fail to vote for four years in their county. ALA. CODE § 17-4-9.
Roseboro claims that inactive voters—who are still registered voters and therefore viable
candidates for jury service under the plain terms of the JSSA—are disproportionately Black
or African American. Ren. Mot. (Doc. 82) pp. 12-13. Thus, he argues that “the systematic
exclusion of inactive voters has resulted in the underrepresentation of [B]lack individuals
in the jury selection process.” Id. at 13.

The evidence before the Court shows that 33.40% of active voters in the Middle

District are Black or African American, while 36.66% of inactive voters are Black or

8
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African American. Expert Affid. (Doc. 82-1) p. 10. Similarly, for the Southern Division,
21.08% of active voters are Black or African American, while 24.71% of inactive voters
are Black or African American. /d. Roseboro does not provide evidence showing the extent
to which these particular discrepancies affect the percentage of Black or African American
people in the master or qualified wheels.

Theoretically, Roseboro’s data could show that Black or African American people
are underrepresented in the jury pool because the Middle District excludes inactive jurors
from potential service.® However, even if this policy negatively impacts the presence of
Black or African American people in the jury selection process, the policy is facially
neutral, and Roseboro has not shown that anything inherent in the process itself causes the
purported underrepresentation. Instead, any underrepresentation is attributable to the
private choices of individuals—i.e., the decision to not vote for four years and therefore be

removed from the active voter list—and is not due to systematic exclusion.’

8 See United States v. Lawrence, 553 F. Supp. 3d 131, 144 (S.D.N.Y. 2021) (noting that the defendant’s
expert calculated that the exclusion of inactive voters from potential jurors resulted in a 0.18%
underrepresentation of Black people in the master wheel).

% See United States v. Pritt, 2010 WL 2342440, at *6 (M.D. Fla. June 8, 2010) (finding that the clerk’s
policy of failing to supplement voter registration lists because the lists allegedly underrepresented
minorities did not show systematic exclusion because any underrepresentation was fueled by the private
choices of individuals), aff’d Pritt, 458 F. App’x at 799; United States v. Orange, 447 F.3d 792, 799-800
(10th Cir. 2006) (finding that the clerk’s policy of drawing potential jurors from voter registration lists,
which purportedly underrepresented minorities because they were less likely to register to vote than their
majority counterparts, was not systematic exclusion); Unifted States v. Scott, 545 F. Supp. 3d 152, 167
(S.D.N.Y. 2021) (noting that inactive voter exclusion is facially neutral and that no court has found the
policy to violate the Sixth Amendment).

9
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2. Exclusion of Young Jurors

The Middle District’s Jury Plan provides that the master jury wheel is “emptied and
refilled at least every four years[.]” Jury Plan, Sealed (Doc. 83-1) p. 10. The master jury
wheel used to select Roseboro’s jurors was filled on February 18, 2021, making the wheel
thirty months old at the time the jurors were summoned. Ren. Mot. (Doc. 82) p. 13. As a
result, the youngest possible juror at that time was 20 years and 6 months old. /d.

Roseboro’s evidence shows that, in the Middle District, 36.19% of the 18- and 19-
year-old population is Black or African American, while 32.25% of the 18 and over
population is Black or African American. Exp. Affid. (Doc. 82-1) p. 11. Similarly, in the
Southern Division, 19.84% of the 18- and 19-year-old population is Black or African
American, while 20.98% of the 18 and over population is Black or African American. /d.
Thus, because Black or African American people make up a larger percentage of young
people when compared to the population as a whole, Roseboro argues that their
underrepresentation in the jury selection process “is partially attributable to the systematic
exclusion of young voters[.]” Ren. Mot. (Doc. 82) p. 13. He does not provide evidence
showing the extent to which this exclusion contributes to underrepresentation of Black or
African American people in the master or qualified wheels.

Theoretically, Roseboro’s data could show that Black or African American people

are underrepresented in the jury pool because the Middle District refills the master jury
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wheel every four years and thus excludes younger people from potential jury service.'”

However, even if this refilling policy negatively impacts the presence of Black or African
American people in the jury selection process, the policy has been repeatedly found to be
facially neutral. See, e.g., Lawrence, 553 F. Supp. 3d at 144 (finding that the policy of
refilling the master wheel at four-year intervals was facially neutral); United States v. Scott,
545 F. Supp. 3d 152, 167 (S.D.N.Y. 2021) (same). Roseboro has not shown that anything
inherent in the jury selection process itself causes the purported underrepresentation. As
such, Roseboro has failed to show that the policy is the result of systematic exclusion.
3. Inadequate Follow-Up Procedures for Juror Questionnaires

The Middle District’s Jury Plan provides that the Clerk “shall mail juror
qualification questionnaires to the persons whose names appear on the Master Jury
Wheel[.]” Jury Plan, Sealed (Doc. 83-1) p. 3. Based on the responses to the qualification
questionnaire, the names of the persons found qualified to serve are then transferred to a
qualified jury wheel. /d. at 5. The Jury Plan does not require the Clerk to send a follow-up
questionnaire if a response is not received or if the questionnaire is returned by the U.S.
Postal Service.

Roseboro presents data tracking the number of Black or African American people

throughout each step of the jury selection process. Ren. Mot. (Doc. 82) pp. 13-14. At the

10 See, Lawrence, 553 F. Supp. 3d at 144 (noting that the defendant’s expert concluded that refilling the
master wheel at four-year intervals results in a 0.32% underrepresentation of Black people on the master
wheel).
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beginning of the process, 21.28% of the jury eligible population was Black or African
American. /d. at 14. By the end, the qualified jury wheel population was 16.95% Black or
African American. /d. According to Roseboro, the two largest factors contributing to this
decrease are (1) the rate at which responses are received by the Clerk (attributing to a 4.14%
loss), and (2) the deliverability of qualification questionnaires (attributing to a 0.99% loss).
Id. Based on this data, Roseboro speculates that “something inherent in the process of
mailing out, and receiving back, juror qualification questionnaires is resulting in the
disproportionate exclusion of [B]lack individuals.” /d. at 14. He attributes this alleged
exclusion to the lack of provisions in place “to send a follow-up questionnaire” if a
response is not received or returned, or “to distinguish qualification questionnaires that are
intentionally ignored from qualification questionnaires that were never received, either due
to incomplete address information or unreliability inherent in the delivery of first class
mail.” /d.

The Clerk’s actions or inactions regarding questionnaire follow-ups are facially
neutral. Further, any underrepresentation is attributable to the private choices of
individuals—i.e., the decision to not update an address, the failure to respond promptly or
at all to a mailing, etc.—and not anything inherent in the jury selection process. As such,
Roseboro has failed to show that these purported failures are due to systematic exclusion.
See Orange, 447 F.3d at 799-800 (finding that alleged procedural defects in the jury
selection process—including the clerk’s failure to update addresses, locate undeliverable

questionnaires, or take follow-up action regarding questionnaires—did not constitute
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systematic exclusion and were instead the result of private choices of individuals).
4. Conclusion

In sum, Roseboro has not shown that any underrepresentation of Black or African
American people throughout the jury selection process is the result of systematic exclusion.
As such, he fails to satisfy the third prong of Duren and his fair cross-section challenge
fails.
V. OTHER VIOLATIONS OF THE JSSA

The JSSA statutorily protects a defendant’s “right to grand and petit juries selected
at random from a fair cross section of the community in the district or division wherein the
court convenes.” 28 U.S.C. § 1861. When the jury-selection process violates the JSSA, a
defendant may obtain relief. However, to do so, he must show that the jury-selection
process resulted in a “substantial failure to comply” with the JSSA’s provisions, meaning
that the JSSA violation must have “a significant impact on the composition of an average
jury.” United States v. Henderson, 409 F.3d 1293, 1306 (11th Cir. 2005) (quoting United
States v. Tuttle, 729 F.2d 1325, 1328 (11th Cir. 1984)); see also Carmichael, 560 F.3d at
1277 (“By its terms, the JSSA provides remedies only for a ‘substantial failure to comply’
with its requirements.”) (quoting 28 U.S.C. § 1867(d)).

“A JSSA violation is considered ‘substantial’ when it frustrates one of the three
principles underlying the Act: (1) random selection of juror names; (2) from a fair cross-
section of the community; and (3) use of objective criteria for determination of

disqualifications, excuses, exemptions, and exclusions.” Carmichael, 560 F.3d at 1277
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(citing United States v. Gregory, 730 F.2d 692, 699 (11th Cir. 1984)). Mere technical
deviations that do not implicate the JSSA’s randomness or objectivity principles or
otherwise lead to impermissible discrimination in the jury selection process are not
substantial violations and do not warrant relief. See United States v. Clay, 159 F. Supp. 2d
1357, 1365 (M.D. Ala. 2001) (“When the JSSA’s goals of random selection of juror names
or the use of objective criteria for determination of disqualifications, excuses, exemptions,
or exclusions are frustrated, the court may find that a substantial violation of the act has
taken place.”); see also United States v. Bearden, 659 F.2d 590, 609 (5th Cir. Unit B
1981)!! (“Where the procedural errors made by those in charge of selecting juries do not
raise the possibility of frustrating [the JSSA’s] goal[s], a court should be hesitant to order
the drastic remedy of the dismissal of indictments.”).

Roseboro presents three technical challenges to the Middle District’s jury selection
process. First, Roseboro argues that the selection process impermissibly excludes inactive
voters from prospective juror lists. Ren. Mot. (Doc. 82) p. 19. Second, Roseboro argues
that the AO-12 form'? used by the Middle District to track demographic information
incorrectly tracks data from the district as a whole instead of each division individually. /d.

Third, Roseboro contends that the census numbers provided in the AO-12 form are from

! Bonner v. City of Prichard, 661 F.2d 1206 (11th Cir. 1981) (en banc) (adopting as binding precedent all
of the decisions of the former Fifth Circuit handed down prior to the close of business on September 30,
1981).

12 The AO-12 form is issued by the Administrative Office of the United States Courts and is designed to
assist district courts in “determining whether their jury wheels comply with the randomness and non
discrimination provisions of the [JSSA]” and in “comparing a statistical sampling of jury wheels against
general population data.” AO-12 Form, Sealed (Doc. 83-2) p. 3.
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the year 2015, which is five years prior to the creation of the master jury wheel and eight
years before the date the potential trial jurors were summoned. Id. at 19-20. The
undersigned addresses each alleged violation in turn.

A. Whether the selection process impermissibly excludes inactive voters
from prospective juror lists.

As previously discussed in this Recommendation, the JSSA provides that, in
establishing a jury plan, each district court shall “specify whether the names of prospective
jurors shall be selected from the voter registration lists or the lists of actual voters of the
political subdivisions within the district.” 28 U.S.C. § 1863(b)(2). “Voter registration lists”
is defined to mean “the official records maintained by State or local election officials of
persons registered to vote in either the most recent State or the most recent Federal general
election.” 28 U.S.C.§ 1869(c).

Roseboro argues that the Middle District’s Jury Plan, which provides that jurors
shall be selected at random from the active voter registration lists of the counties within
the Middle District, “excludes from the jury selection process approximately 55,586
individuals on the inactive voter list.” Ren. Mot. (Doc. 82) p. 18. Roseboro contends that
this “violates the plain text and meaning” of the JSSA because the source of potential jurors
is neither all registered voters nor actual voters. /d. at 18; Expert Affid. (Doc. 82-1) p. 1.
Roseboro asserts that this policy ultimately results “in the underrepresentation of [B]lack
individuals in the jury selection process.” Ren. Mot. (Doc. 82) p. 13.

Even if the Middle District’s policy of selecting potential jurors from active voter
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lists does not comply with the JSSA’s plain language, the policy does not constitute a
substantial violation of the JSSA. Simply put, Roseboro has not shown that the policy
frustrates the randomness or objectivity principles of the JSSA, or that it otherwise leads
to impermissible discrimination in the jury selection process. See Carmichael, 560 F.3d at
1278 (finding that a JSSA violation was not substantial where “‘[t]here is no evidence that,
by itself, [the policy] caused juries to consist of something other than a fair cross-section
of the community, or that it provided opportunity to discriminate against any cognizable
group or any individuals in the selection process’) (quoting Clay, 159 F. Supp. 2d at
1368)). As such, the undersigned finds that the alleged violation is not substantial, and no
relief is warranted.

B. Whether the AO-12 form tracks the wrong demographic information.

Roseboro points out that the Middle District’s AO-12 form “only reports
demographic information on the entire Middle District of Alabama as a whole.” Ren. Mot.
(Doc. 82) p. 19. He contends that this reporting is contrary to the Jury Plan, which directs
that prospective jurors be drawn from each division individually and not the Middle District
as a whole. /d. Roseboro argues that by failing to track information from each individual
division, “the [AO-12] form—and the information collection process as a whole—is not
functioning as intended as a tool for determining the representativeness of juries in the
Middle District.” Id. Thus, he concludes that “the AO-12 form, in its current state, does not
advance its intended goal of ensuring that ‘all litigants in Federal courts’ have been

afforded their ‘right to grand and petit juries selected at random from a fair cross section
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of the community in the district or division wherein the court convenes.’” Id. (quoting 28
U.S.C. § 1861).

By its nature, the reporting of information pertaining to the jury selection process is
facially neutral and does not affect the underlying process itself. Roseboro fails to
otherwise show how the Middle District’s reporting of district-wide information instead of
division-specific information on the AO-12 form frustrates the randomness or objectivity
principles of the JSSA, or how such reporting leads to impermissible discrimination in the
jury selection process itself. As such, the alleged violation is not substantial, and no relief
1s warranted.

C. Whether the census numbers in the AO-12 form are outdated.

Roseboro states that “the census numbers provided in the AO-12 form are from the
year 2015—five years before the creation of the master jury wheel and eight years before
the date the potential trial jurors were summoned.” Ren. Mot. (Doc. 82) pp. 19-20.
Although Roseboro fails to make a specific argument as to how this allegedly violates the
JSSA, see id., the undersigned presumes he is challenging the freshness of the census data
used to create the master wheel.

Roseboro fails to show that the reporting and/or use of 2015 census data frustrates
the randomness or objectivity principles of the JSSA, or that it otherwise leads to
impermissible discrimination in the jury selection process. As such, the alleged violation

is not substantial, and no relief is warranted.
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VI. CONCLUSION

For the reasons explained above, it is the

RECOMMENDATION of the undersigned Chief United States Magistrate Judge
that Roseboro’s Motion to Challenge Jury Venire (Doc. 49) and his Renewed Motion to
Challenge Jury Venire (Doc. 82) be DENIED. It is further

ORDERED that the parties shall file any objections to this Recommendation on or
before August 27, 2024. A party must specifically identify the factual findings and legal
conclusions in the Recommendation to which objection is made; frivolous, conclusive, or
general objections will not be considered. Failure to file written objections to the
Magistrate Judge’s findings and recommendations in accordance with the provisions of 28
U.S.C. § 636(b)(1) shall bar a party from a de novo determination by the District Court of
legal and factual issues covered in the Recommendation and waives the right of the party
to challenge on appeal the district court’s order based on unobjected-to factual and legal
conclusions accepted or adopted by the District Court except upon grounds of plain error
or manifest injustice. Nettles v. Wainwright, 677 F.2d 404 (5th Cir. 1982); 11TH CIR. R. 3-
1. See Stein v. Lanning Securities, Inc., 667 F.2d 33 (11th Cir. 1982). See also Bonner v.

City of Prichard, 661 F.2d 1206 (11th Cir. 1981) (en banc).

18



Case 1:23-cr-00182-RAH-SMD  Document 89  Filed 08/13/24 Page 19 of 19

DONE this 13th day of August, 2024.

Stephen M. Doyle
CHIEF U.S. MAGISTRATE JUDGE
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