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QUESTIONS PRESENTED

I. Is a court considering an ineffective assistance of counsel claim, 

which is predicated entirely upon a Fourth Amendment violation, 

specifically required to conduct an analysis on the underlying 

constitutional violation before determining either the deficiency or 

prejudice prongs of the Strickland analysis?
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LIST OF PARTIES AND RELATED CASES TO THE PROCEEDING
Robert Burdick is the Petitioner here and was the 

Appellant below.

Taurean James, Warden, is the Respondent here 

and was the Appellee/Respondent below, having been 

substituted for Guy R. Bousch.

• Burdick v. Bousch, (6th Cir.) No. 24'5980, 2025 WL 3142128 

(COA denied and Order entered May 30, 2025.) (Unpublished) 

(Doc. No. 13-2).

• Burdick v. Bousch, (6th Cir.) No. 24'5980 (Panel R’hrg denied) 

(Order entered Feb. 18, 2026) (Unpublished) (Doc. No. 20'1).

• Robert Jason Burdick v. Martin Frink, Warden, No. 3;21'cw 

00602, 2024 WL 4293894 (M.D. Tenn.), (Mem. Opinion issued 

and Judgment entered, Sept. 25, 2024), (Doc. Nos. 23, 24).

• Burdick v. State, No. M2020'00141'CCA-R3'PC, 2021 WL 

2499313 (Tenn. Crim. App.) Denial of Post-Conviction Relief 

affd. (Opinion issued June 18, 2021) No perm. App. filed.

• State v. Burdick, No. M2011-01299-CCA-R3-CD, 2012 WL 

2151489 (Tenn. Crim. App.) Conviction and Sentence Affd, 

(Direct Appeal''Opinion issued June 18, 2021.) Perm. App. 

denied (Tenn. Sept. 18, 2012).

There are no additional proceedings in any court 

that are directly related to this case.
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CORPORATE DISCLOSURE STATEMENT

Robert Jason Burdick is an individual, and 

Taurean James, Warden, is an official of the State of 

Tennessee.
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JURISDICTION
The Judgment Order (Unpublished) of the United States Court of 

Appeals for the Sixth Circuit, denying a COA, from the denial of 

the petition for writ of habeas corpus was entered on May 30, 

2025, Burdick v. Bousch, COA No. 24-5980 (Doc. No. 13-2). The 

Order appears in (Appendix-A). The Order denying Panel 

Rehearing, (Unpublished) was entered No. 24*5980 (Feb. 18, 

2026). Burdick v. Bousch, No. 24’5980 (Doc. No. 20'1). The Order 

appears in (Appendix-B). The Memorandum Opinion and Order 

denying the petition for Writ of Habeas Corpus was entered on 

Mar 24, 2025. Robert Jason Burdick v. Martin Frink, Warden, No. 

3:21-cv-00602, 2024 WL 4293894 (Unpublished) (Sept. 25, 2024) 

(Doc. No. 23). The Order appears in (Appendix-C).

The Petitioner would submit that this Petition for Writ of 

Certiorari is Rimely filed if, within the ninety day period 

permitted by Supreme Court Rule 13.1, from the entry of the final 

order denying panel rehearing referenced above. The Jurisdiction 

of this Court is invoked under 28 U.S.C. § 1254(1), and Supreme 

Court Rule 14.

1 This is the “Corrected” petition for writ of certiorari. The original was filed by the Clerk on May 1,2026 
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CONSTITUTIONAL AND STATUATORY PROVISIONS INVOLVED

6th Amendment
The Sixth Amendment provides that: In all criminal prosecutions, 
the accused shall enjoy the right to a speedy and public trial, by 
an impartial jury of the state and district wherein the crime shall 
have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of 
the accusation! to be confronted with the witnesses against him; 
to have compulsory process for obtaining witnesses in his favor, 
and to have the assistance of counsel for his defense.

4th Amendment
The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, 
shall not be violated, and no warrants shall issue, but upon 
probable cause, supported by oath or affirmation, and 
particularly describing the place to be searched, and the persons 
or things to be seized.

14th Amendment
States in relevant part: No state shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the 
United States; nor shall any state deprive any person of life, 
liberty, or property, without due process of law; nor deny to any 
person within its jurisdiction the equal protection of the laws.

Statutes
The relevant provisions of Tennessee criminal codes, including Tenn.
Code. Ann. § 39-13-606, are reproduced at App. 86.

vii





OPINIONS BELOW

Order, United States Court of Appeals for the Sixth Circuit, 
Burdick v. Bousch, (6th Cir.) (COA denied) No. 24'5980, 2025 WL 
3142128 (May 30, 2025) (Doc. No. 13'2). Represented at 
(Appendix-A)

Order, United States Court of Appeals for the Sixth Circuit, 
Burdick v. Bousch, (6th Cir.) (Panel R’hrg denied) No. 24'5980 
(Feb. 18, 2026) Doc. No. 20'1). Represented at (Appendix'B)

Memorandum Opinion, & Order United States District Court for 
the Middle District of Tennessee, Robert Jason Burdick v. Martin 
Frink, Warden, No. 3:21-cv-00602, 2024 WL 4293894 (M.D. Tenn. 
Sept. 25, 2024), (Doc. No. 23). Represented at (Appendix-C)

Opinion, Tennessee Court of Criminal Appeals, at Nashville, 
Burdick v. State, No. M2020-00141-CCA-R3-PC, 2021 WL 
2499313 (Tenn. Crim. App. June 18, 2021) No perm. App. filed. 
Represented at (Appendix-D)

Opinion, Tennessee Court of Criminal Appeals, at Nashville, 
State v. Burdick, No. M2011-01299-CCA-R3-CD, 2012 WL 
2151489 (Tenn. Crim. App. June 13, 2012) Perm. App. denied 
(Tenn. Sept. 18, 2012). Represented at (Appendix-E)





STATEMENT OF THE CASE

Trial: On November 1, 1999, E.M. (the victim) was awakened in her
bedroom sometime after 1:30 a.m., by an intruder while her 
parents were asleep upstairs on the second floor of their 
townhouse. The intruder allegedly wore a knit ski mask, gloves, 
and held a gun to E.M.’s head. The intruder allegedly covered 
E.M.’s mouth and said to her, “don’t say a word, be quiet or I’ll 
kill you.” She recalled that the intruder had “incredibly blue” 
eyes. State v. Burdick, No. M2011-01299-CCA-R3-CD, 2012 WL 
2151489 (Tenn. Crim. App. June 13, 2012) (Appendix-E, at 76.)

The intruder allegedly escorted E.M. at gun point out of her 
bedroom and through the kitchen and out through the sliding 
glass door and onto the patio. From here, the intruder guided 
E.M. through a wooden gate that separated E.M.’s patio from her 
neighbor’s patio. From there, E.M. was guided by the intruder 
past some “detached” garages and into a garage at the farthest 
end from her home. E.M. recalled that it was cold and raining and 
she was only wearing panties and a T-shirt. (Appendix-E, at 76.)

Although, the intruder attempted to cover E.M.’s eyes with duct 
tape, the tape would not stick because E.M.’s hair and face were 
wet. The intruder told E.M. to “take off her clothes” and she 
complied. The intruder laid down a rug and told E.M. to lay down 
on it. The intruder sat down beside her and forced his hands 
between her legs, fondled her vagina, and then put his fingers 
inside. The attacker then “climbed on top” of E.M., forced her legs 
apart and put his penis inside her. (Appendix-E, at 76.) E.M. said 
that she asked the attacker if she could leave. She said he got off 
of her and stood up. She pled with him, saying "Please, I won't 
look at you; can I please put my clothes back on and go?" After 
she asked again, the attacker said, "yes." E.M. said she put her 
clothes back on, walked passed the attacker, and left, not knowing 
whether he was going to kill her. (Appendix-E, at 76.)

E.M. said that as she rounded the outside of the garage, she could 
not hear the attacker behind her, so she started running out of 
fear he was going to shoot her in the back. E.M. ran home, 
entering her yard through her back gate and going into her house 
through the sliding door. E.M. estimated it took her twenty 
seconds to get from the garage back to her home. She said she ran 
upstairs to her parents' bedroom and screamed that she had just 
been raped. (Appendix-E, at 76.)
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At the emergency room, E.M. gave doctors her clothing, and they 
performed a rape kit on her. E.M. then changed into new clothing 
and went to her home where she met with her parents and 
Detective Tommy Campsey. E.M. testified that she gave the 
Brentwood Police Department several interviews in an attempt 
to identify her attacker. She said, at one point, she mentioned to 
police that, when she noticed her attacker had blue eyes, she 
wondered if it was her boyfriend. She said, however, as soon as 
she returned to her house after the rape, her father called her 
boyfriend's parents, and her boyfriend was at his house with his 
parents. (Appendix-E, at 77.)

On cross-examination, E.M. agreed that she had previously said 
that the attacker told her that, "[Y]our dad doesn't know that I'm 
here." She also said she had described her attacker as being 5'9" 
tall. E.M. conceded that she had previously told police officers 
that she suspected her boyfriend was her attacker because he also 
had blue eyes and because the kisses of her boyfriend and her 
attacker were similar. Further, she acknowledged she had told 
officers that the attacker became "mad and frustrated" in a 
manner similar to her boyfriend. E.M. agreed that the entire 
attack took between seven and eight minutes. E.M. said she “did 
not see a gun” during the rape, and, because she did not hear the 
gun being placed on the ground, she “assumed” her attacker put 
the gun in his pocket. (Appendix-E, at 77.)

Dr. Kristina McCain, the attending physician who performed the 
rape kit on E.M., testified that, on November 2, 1999, she treated 
E.M. She said she obtained samples from EM., following the 
protocols dictated by the rape kit. Dr. McCain testified that, 
during her examination, she used a fluorescent light to examine 
E.M.'s body, in an effort to find secretions. The doctor identified 
some such secretions on E.M.'s labia, and she took a swab of them 
to be tested. On cross-examination, she agreed that the victim's 
vaginal swab was “negative” for the presence of sperm. (Appendix- 
E, at 77.)

Captain Campsey testified that investigators continued to follow 
leads in this case from 1999 until at least 2008. The captain 
described the investigation, which included a suspect named 
Brandon Holmes. He said law enforcement concentrated on 
Holmes but discovered he was homeless and living in a mission 
in Memphis without access to transportation. The captain was
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"satisfied" that Holmes did not commit this rape. Captain 
Campsey testified that, in April 2008, the Defendant's name arose 
as a suspect in E.M.'s rape. As part of the investigation, officers 
obtained and executed a search warrant of the Defendant's home. 
Including, for his DNA. (Appendix-E, at 78.)

Detective Wiser said on May 1, 2008, he obtained a search 
warrant to take a buccal swab from the Defendant. The detective 
sent the swab, which involved Q-tips swabbed on the inside of the 
Defendant's cheek, to the TBI laboratory for analysis. The parties 
stipulated that the TBI laboratory analyzed the buccal swab and 
determined the Defendant's DNA profile. (Appendix-E, at 78.)

Dr. Qadriyyah Debnam, the forensic scientist at the TBI 
laboratory who analyzed evidence in this case, testified that she 
did not find any DNA on the area rug submitted by law 
enforcement. The doctor did, however, find sperm and skin cells 
on E.M.'s panties, which she processed for DNA in 1999, when 
they were submitted. In 2008, after law enforcement submitted 
the oral swab from the Defendant and the TBI created his DNA 
profile, the doctor compared the Defendant's DNA with the DNA 
found on the panties. She determined that the DNA profile found 
on the panties matched the Defendant's DNA sample taken from 
the oral swab. The doctor testified that the probability of an 
unrelated individual having the same DNA exceeded the current 
world population. Dr. Debnam testified that she analyzed the 
rape kit performed on E.M. at the hospital, and she found the 
presence of sperm but was unable to create a DNA profile from 
that sperm. Based upon this evidence, the jury convicted the 
Petitioner of aggravated rape and especially aggravated 
kidnapping and sentenced him to twenty-five years in prison.
(Appendix-E, at 78.)

Post-Conviction Relief

The Petitioner filed a series of petitions seeking Post-Conviction 
Relief. The two Williamson County cases (Counts 9'10 and 12-14) 
were consolidated for a single hearing and again on appeal. 
Burdick v. State, No. M2020-00141-CCA-R3-PC, 2021 WL 
2499313 (Tenn. Crim. App. June 18, 2021) (Appendix-D, at 64.) 
During the evidentiary hearing for Post-Conviction Relief, the 
Petitioner testified that during the course of the proceedings he 
learned that a GPS monitoring device was attached to his vehicle 
without a warrant. (Appendix-D, at 65.) Despite the fact that the
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Petitioner requested his trial counsel to file a motion to suppress 
evidence obtained directly and/or indirectly from the warrantless 
GPS device and the fruits thereof based upon Fourth Amendment 
grounds, trial counsel failed to do so. (Appendix-D, at 65.) 
Petitioner testified that trial counsel merely stated, “it’s legal. 
They can do this.” (Appendix-D, at 65.) On cross-examination, the 
Petitioner agreed that no “direct” evidence from the GPS data was 
used against him at trial, but the [buccal swab DNA] collected 
from him [after] the warrantless placement of the GPS device on 
his vehicle [was] used against him at trial. The Petitioner testified 
that this was the only evidence used to obtain a conviction and, 
that this evidence constitutes fruit-of-the-poisonous tree. 
Petitioner testified that this is evidence gathered [after] the 
warrantless GPS device was attached to his vehicle, and [after] 
his arrest. But the arrest itself, was only made possible by the 
[direct] monitoring of the GPS device revealing his exact location
on the interstate. (Appendix-D, at 65.)

Captain David O’Neil of the Brentwood Police Department 
became involved in the investigation involving the “Wooded 
Rapist” attacks in 1999. On April 27, 2008, however, Captain 
O’Neil testified that, the Petitioner was developed as a suspect. 
O’Neil and his partner were part of a “surveillance” team that was 
following the Petitioner around. (Appendix-D, at 65.) The next 
day on April 28, 2008, O’Neil and his partner watched the 
Petitioner at his place of business and followed him visually to 
Tee Gee’s Restaurant in LaVergne, TN. After the Petitioner left 
the restaurant, O’Neil and his partner went inside the restaurant 
and collected the eating utensils used by the Petitioner for the 
purpose of submitting those items to the TBI Crime Lab for DNA 
testing.

The next day, however, on Tuesday April 29, 2008, those eating 
utensils were submitted to the TBI for DNA testing and, O’Neil 
surreptitiously attached a GPS device to the undercarriage of the 
Petitioner’s vehicle without a warrant. (Appendix-D, at 65.) This 
warrantless attachment was before the Supreme Court’s decision 
in United States v. Jones, 565 U.S. 400, 132 S.Ct. at 948_954 
(2012) (holding that the warrantless attachment of a GPS device 
to a target’s vehicle and, use of that device to monitor the vehicle’s 
movements constitutes a search under the Fourth Amendment.) 
(Appendix-D, at 65.)

2 The Petitioner had dinner with his roommate (another male); although, the opinion of the Tennessee Court of 
Criminal Appeals does not reveal this fact.
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O’Neil stated that they did not gain any incriminating 
information from the device itself and were really just trying to 
protect the public until they could arrest the Petitioner. 
(Appendix-D, at 66.) O’Neil stated that they wanted to maintain 
the Petitioner’s location when visual surveillance was lost.
(Appendix-D, at 66.)

3Trial Counsel testified that she and the Petitioner discussed the 
GPS issue being placed on his vehicle. She recalled that United 
States v. Jones, supra, was “in the pipeline” and “on her radar.” 
(Appendix-D, at 66.) Counsel stated that she spoke with Captain 
O’Neil and another detective, as well as reviewed discovery, 
before advising the Petitioner that she would not file a motion to 
suppress based on Jones. Counsel explained that, it was her 
opinion that there was no legal basis to proceed with such a 
motion because “the 4DNA had been obtained [prior] to the GPS 
device being attached to Petitioner’s vehicle and no evidence had 
been obtained as a result of the GPS device.” (Appendix-D, at 66- 
67, 70.) On cross-examination, counsel stated that, “there was not 
a strategic reason for not filing a motion to suppress pursuant to 
Jones, other than there wasn’t any evidence to suppress.”
(Appendix-D, at 67, 70.)

The Petitioner further argued in state court that, while his case 
was in the appellate pipeline, the U.S. Supreme Court decided 
Jones, 565 U.S. 400 (2012), holding that the attachment of a GPS 
device to a defendant’s vehicle constituted a search within the 
meaning of the Fourth Amendment; thus, necessitating a 
warrant. Again, the Petitioner argued that his trial counsel were 
constitutionally deficient in failing to challenge the warrantless 
search and unreasonable seizure of his person and subsequent 
evidence obtained from his person, particularly the [buccal swab 
DNA] collected from him [after] the warrantless placement of the 
GPS device on his vehicle, as fruit of the poisonous tree. 
(Appendix-D, at 65, 70.)

The Post-Conviction trial court failed to conduct any Fourth 
Amendment analysis, failed to determine whether the

3 This attorney was [not] the attorney representing the Petitioner during the trial, sentencing or appeal of this case.
4 This assessment by counsel was egregiously incorrect. Although, the eating utensils had been “collected” prior to 
attaching the GPS device to Petitioner’s vehicle, that evidence was only submitted to the TBI lab for DNA testing 
the same day the GPS device was attached to the vehicle. Further, The results were returned on May 1,2008, the 
same day the Petitioner was arrested, which was made possible solely because of the GPS monitoring device. Most 
importantly, that DNA evidence was [not] used against the Petitioner at trial or otherwise. (Appendix-D, at 70-71.)
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warrantless attachment of the GPS device on Petitioner’s vehicle 
and subsequent use of that device to monitor the vehicle’s 
movements constituted a search for Fourth Amendment 
purposes. Further, the trial court failed to determine whether 
that search was unreasonable under the Fourth Amendment. 
Finally, the trial court failed to conduct the 6th Amendment 
Strickland analysis in light of, the underlying Fourth 
Amendment claim. Instead, the trial court determined that 
“[t]here was not an ethical basis for counsel to file a motion to 
suppress based on the warrantless GPS tracker because there 
was no legal of factual connection between the GPS tracker and 
the DNA evidence ... therefore, the Petitioner has failed to show 
that counsel’s performance fell below the standard required for 
criminal defense attorneys.” (Appendix-D, at 71.)

The Tennessee Court of Criminal Appeals made the following 
incorrect determination that, “[t]he Petitioner’s argument 
disregards the fact that no information or evidence was gathered 
as a result of the tracking device. The police had already obtained 
the Petitioner’s DNA from the utensils that he had used at a 
restaurant before the device was installed on his vehicle, and the 
DNA on those items matched the DNA collected of the unknown 
suspect in multiple rapes in Williamson and Davidson Counties. 
Evidence of the Petitioner’s DNA was not fruit of the poisonous 
tree as police had already obtained the sample before attaching 
the device to his vehicle.” The state court thus determined that, 
neither trial nor appellate Counsel rendered deficient 
performance by failing to raise a frivolous claim and, Petitioner 
has not established prejudice because none of the evidence used 
to secure his conviction arose from the tracking device. 
(Appendix-D, at 71.) None of the evidence from the eating utensils 
were ever used against the Petitioner! thus, the police did not 
already have Petitioner’s DNA before the device was installed on 
his vehicle. The only evidence used against the Petitioner was the 
DNA buccal swab evidence obtained from his person [after] the 
GPS device was attached to his vehicle. His exact location and his 
subsequent stop and arrest was made possible solely because of 
the GPS device. It was for this reason that the DNA oral swabs 
were taken and used at trial to obtain all of his convictions.
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