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United States Court of Appeals
for the Armed Forces
Washington, D.C.

United States, USCA Dkt. No. 26-0259/AF
Appellee Crim.App. No. 40752

ORDER DENYING
PETITION

Brock T.
Anderson,
Appellant

On consideration of the petition for grant of review
of the decision of the United States Air Force Court of
Criminal Appeals, it is by the Court, this 26th day of
August, 2026,

ORDERED:
That the petition is hereby denied.

For the Court,

/sl Malcolm H. Squires, Jr.
Clerk of the Court

cc: The Judge Advocate General of the Air Force
Appellate Defense Counsel (Fredericks)
Appellate Government Counsel (Payne)
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Before GRUEN, KEARLEY, and MORGAN, Ap-
pellate Military Judges.

Judge KEARLEY delivered the opinion of the court, in
which Senior Judge GRUEN and Judge MORGAN
joined.

This is an unpublished opinion and, as such,
does not serve as precedent under AFCCA Rule
of Practice and Procedure 30.4.

KEARLEY, Judge:

Appellant was tried by a general court-martial at
Altus Air Force Base (AFB), Oklahoma. Contrary to
his pleas, a panel of officer and enlisted members
found Appellant guilty of one specification of sexual
assault of a child who had attained the age of 12 years,
but had not attained the age of 16 years in violation of
Article 120b, UCMdJ, 10 U.S.C. 920b.1.2 Appellant
elected to be sentenced by a military judge who sen-
tenced Appellant to a dishonorable discharge, eight
years of confinement, and reduction to the grade of E-
1. The convening authority waived automatic forfei-

1 The punitive article is from the Manual for Courts-Martial,
United States (2019 ed.). Unless otherwise noted, all other refer-
ences to the UCMJ, Rules for Courts-Martial, and Military Rules
of Evidence (Mil. R. Evid.) are to the Manual for Courts-Martial,
United States (2024 ed.).

2 Appellant was also charged with three specifications of commit-
ting a lewd act upon a child who had attained the age of 12 years,
but had not attained the age of 16, also in violation of Article
120b, UCMJ, 10 U.S.C. § 920b; however, as described infra, the
military judge dismissed these specifications without prejudice.
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tures for a period of six months for the benefit of Ap-
pellant’s wife and children, with the waiver commenc-
ing on the date of judgment, and approved the remain-
der of the sentence.3

Appellant raised five issues on appeal which we
have reworded and reordered: (1) whether Appellant’s
conviction for sexual assault of a child is legally and
factually sufficient; (2) whether the military judge
abused his discretion in admitting evidence pursuant
to Mil. R. Evid 414; (3) whether Appellant’s sentence
was inappropriately severe; (4) whether 18 U.S.C.
§ 922 is constitutional as applied to Appellant; and (5)
whether Appellant was denied his right to a unani-
mous verdict.4 With respect to issues (4) and (5), we
have carefully considered Appellant’s contentions and
find they do not require discussion or warrant relief.
See United States v. Johnson, 86 M.J. 8, 14 (C.A.A.F.
2025) (holding this court is not authorized to modify
the 18 U.S.C. § 922 firearm prohibition indication on
the staff judge advocate indorsement to the entry of
judgment); United States v. Anderson, 83 M.J. 291
(C.A.A.F. 2023) (holding appellant did not have a right
to a unanimous verdict at a court-martial); United

3 On 9 July 2024, the named victim in this case, RR, filed a peti-
tion of extraordinary relief in the form of a writ of mandamus in
Appellant’s case, requesting this court issue a writ vacating the
trial judge’s order to discover victim’s privileged mental health
records. On 22 July 2024, this court denied RR’s petition. See In
re RR, Misc. Dkt. No. 2024-08, 2024 CCA LEXIS 293 (A.F. Ct.
Crim. App. 22 Jul. 2024) (unpub. op.); see also In re RR, Misc.
Dkt. No. 2024-02, 2024 CCA LEXIS 286 (A.F. Ct. Crim. App. 7
May 2024) (order) (for additional procedural history).

4 Appellant personally raised issues (4) and (5) pursuant to
United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).
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States v. Matias, 25 M.dJ. 356, 361 (C.M.A. 1987). Find-
ing no error that materially prejudiced a substantial
right of Appellant, we affirm the findings and sen-
tence.

I. BACKGROUND

Appellant, a 21-year-old Airman, and his girl-
friend, 17-year-old KA, were both from the same
hometown in Georgia. Appellant joined the Air Force
and shortly thereafter found out KA, was pregnant.
Appellant moved to Altus, Oklahoma, for technical
school and two of his friends from Georgia moved to
the same location. They rented a house near the base,
and eventually KA moved to Oklahoma to be near Ap-
pellant and have the baby. Shortly after the birth of
their baby, Appellant and KA traveled from Okla-
homa to Georgia to visit family.

The young family stayed at Appellant’s parents’
home where KA’s 13-year-old stepsister, RR, visited
them. RR decided to spend the night there. During the
night, Appellant sent RR several messages from a so-
cial media account, stating, “If u want to talk or any-
thing tho I got u.” RR told Appellant she was bored
and he offered to work in the guest bedroom where she
was staying. He brought his work into the room and
stayed with her. In the early hours of the following
morning, Appellant sent RR a message from a new so-
cial media account stating,

If u ever need to tell me something u for
some reason don’t want [KA] to see send
it to this account or tell me in person. I
hate that you feel like when you get anx-
1ous or depressed or even just bored your
go to 1s chemicals. It doesn’t make you a
bad person. Your [sic] super sweet when
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u want to be. All I need is a “I'm bored”
and I'll be there.

As Appellant and KA were getting ready to return
to Oklahoma, KA invited RR to return with them for
a few weeks. RR liked the idea and felt that a “change
in environment” would be good for her and she could
help KA with the baby. RR’s mother agreed to the trip
because she thought KA and RR wanted to spend
some time together. RR’s mother gave Appellant and
RR money to help with the expenses and told Appel-
lant to be careful and look out for her daughter.

Appellant informed his two other housemates that
RR would live with them for a bit because she needed
help and a better, safer environment than she had at
home. They all shared a two-bedroom home that Ap-
pellant leased, and one housemate already slept in the
living room so the news of another roommate, espe-
cially after just adding the baby to the house, was a
surprise to them.5

Nonetheless, Appellant, KA, the baby, and RR
drove from Georgia to Oklahoma in Appellant’s four-
door crew cab pickup truck. RR sat in the back seat
next to the baby’s car seat. They stopped for the first
night of the journey in Jackson, Mississippi, where
they got a hotel room with one bed. When they walked
into the room, KA saw the set up and said something
to the effect that “obviously, she [(KA)] would sleep in
the middle.” According to RR, Appellant “made a frus-
tration out of it,” and said he was just going to sleep
in the chair, if he could not sleep in the middle, so KA

5 Appellant was attached to a training squadron and occupied a
dorm room as he was required to live on Altus AFB during this
time.
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responded, “[W]hatever, sleep in the middle.” So he
did.

As RR fell asleep, she felt Appellant’s hand on her
waist and then he touched her breasts and buttocks
over her clothes and then took her hand and put it on
his penis. He leaned forward and whispered in her
ear, “I need to get a nut off.” RR got off the bed and
stayed in the bathroom for several minutes before re-
turning to bed and scooting closer to the edge of the
bed. She eventually fell asleep. At that time, she did
not tell her stepsister, KA, about the incident.

The next day the group drove to Dallas, Texas, for
their next stop. They shopped at a mall. Appellant
bought RR a necklace. Later that night they checked
into a hotel. Their hotel again had only one bed, but it
had a couch that was big enough for someone to sleep
on. RR and KA decided they would sleep on the bed
with the baby and Appellant would sleep on the couch.
As they were getting ready for bed, RR realized she
had left her laptop in Appellant’s truck. While KA
stayed with the baby, Appellant escorted RR to the
parking lot. As RR retrieved her laptop from out of the
back seat of the truck, Appellant grabbed her arm and
asked her to get in the truck. He told her that if she
“doesn’t do this,” he was going to ruin her relationship
with KA and her niece, the baby. He then took her
clothes off and penetrated her vagina with his penis.
He did not use any protection and “finished” on her leg
and on the seat and then wiped the seat with a baby
wipe. RR put her clothes back on and went back to the
hotel room and stayed in the bathroom for a while and
cried as KA laid in the bed with the baby. RR did not
tell KA about the incident. She eventually got into bed
next to KA and fell asleep.
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The next day the group arrived at their destination
near Altus Air Force Base in Oklahoma. They eventu-
ally decided RR would share a bedroom with the baby
and KA, and Appellant would share the other room.
The two other housemates would not have a room.
One would sleep in the living room, and one would
sleep in the laundry room. That night Appellant went
to the gym with his two housemates, DS and JI. While
at the gym, Appellant brought up RR and said, “[I]f
she wasn’t 13, I would f[**]k her,” and implied she was
“kind of bad” as in the context of being “hot.” JI felt a
bit “weirded out” by Appellant’s comments about RR’s
appearance, and assumed Appellant was just joking.

The day after the group’s arrival in Oklahoma, RR
used her sister’s phone to access her social media ac-
count. She engaged in a text conversation with a
friend who asked her if she was okay. RR replied,
“[N]o not really.” When the friend prodded, RR told
her, “[I] did something really bad and if it ever gets
out my whole family would be ruined.” She went on to
say, “bro 1 wanna tell yall so bad but if yall tell this
person, literally my whole family would hate me.” Af-
ter her friend pledged she would not tell anyone, RR
wrote, “i f[**ked] [Appellant].”

At trial, RR claimed that she wrote “i f[**ked] [Ap-
pellant]” because the social media application has a
censor and she could not “say the hard R word on
there,” nor could she say the “whole F word” and in-
stead, RR testified that she typed it in such a way that
her friend would “understand what [she was] trying to
say without it being unable to send because of the cen-

2

SOr.

Shortly thereafter, KA opened the application on
her phone and discovered RR’s message. KA became
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angry and confused and confronted Appellant by slap-
ping him. Appellant said nothing happened with RR.
According to Appellant’s roommates, the house be-
came “explosive” with a lot of arguing, yelling and
“fighting all over the place” between KA, Appellant,
and RR. Appellant’s roommate, DS, described KA as
“distraught” and “enraged.” DS testified that the ar-
guments were “mainly [KA] and [RR] . . . arguing back
and forth” for an hour or more while Appellant stood
in the room, staying out of it and calming them down
when he had a chance. KA was “crying and screaming”
at RR, yelling profanity.

During the argument, Appellant’s other room-
mate, JI, advised RR to get a “rape kit” done and re-
called RR saying “she didn’t need a rape kit.”6 JI tes-
tified that during one particular argument with KA
and RR, he heard RR tell KA that she did not want KA

to have Appellant for herself.

On the night of the argument, Appellant told his
roommate, DS, that nothing had happened with RR,
but that she put his hand on her breast and grabbed
his penis while sleeping in a hotel room. Appellant
claimed it was not his fault since she did those things
to him. DS testified that he told Appellant, “[Y]ou're a
grown adult and she’s a child. You have full control of
her, the situation, like that’s not cool.”

RR was asked to leave Oklahoma. A few days after
the argument, KA called RR’s mother, SH, to tell her
that RR was bored and wanted to come home. SH im-
mediately suspected something had happened be-
cause KA and RR had wanted time together. RR left

6 RR testified that she did not remember a conversation with this
roommate about a rape kit and that she did not get one done.
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Oklahoma and returned to Georgia on an airplane. SH
asked RR what happened, but RR told her mother she
would never tell her what happened. However, RR be-
gan to engage in what she called “self-destructive” be-
havior and when her mother addressed her behavior,
RR told her mother that Appellant had raped her. Af-
ter hearing this, SH called Appellant and asked him
directly if he had “raped her daughter.” Appellant de-
nied the accusation and handed the phone to KA. SH
heard Appellant in the background saying “she
wanted it, she was literally begging for it,” and “it
wasn’t rape, it was just sex, she wanted it, she begged
for 1it,” and that he was going to call his mother, or
words to that effect. After ending the call, RR’s mother
called the police department, which in turn opened an
Iinvestigation into the allegation.

Sometime after RR returned to Georgia, KA told
Appellant’s roommate, JI, her understanding of what
happened between Appellant and RR. She said Appel-
lant had kissed RR in a hotel elevator and that RR
grabbed his hand and placed it on her breast. JI testi-
fied for impeachment purposes only, that KA also said
Appellant told her that he and RR “f[**]ked” in Appel-
lant’s truck and RR initiated all the contact.?

I1. DISCUSSION
A. Legal and Factual Sufficiency

Appellant claims the “evidence is legally and fac-
tually insufficient to sustain the finding of guilty for
sexual assault of a child.” Specifically, Appellant

7 KA denied making this statement to either roommate. The mil-
itary judge admitted this testimony, over defense objection, for
the purpose of impeaching KA’s testimony.
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claims that the Government failed to prove the ele-
ments of the offense because RR’s account of the act
was “illogical and impossible” and RR’s narrative was
“refuted” by the DNA evidence. Appellant further
claims that certain documentary evidence exonerated
Appellant, RR lacked credibility, the testimonial evi-
dence did not establish Appellant’s guilt, and the find-
ing of guilty was against the weight of the evidence.

1. Additional Background
a. DNA Evidence

The United States Air Force Office of Special In-
vestigations (OSI) examined Appellant’s truck in
early August 2022, nearly three months after the al-
leged offense. Agents found stains on the back row of
seats, mainly on the driver’s side and in the center po-
sition. Evidence produced at trial included a labora-
tory report that confirmed the presence of Appellant’s
semen and a second DNA profile in the samples col-
lected. The report confirmed the second DNA profile
did not come from RR.

KA testified that she and Appellant had sex in the
backseat of the truck ten or eleven times before May
2022. The expert witness from the laboratory testified
that DNA can be degraded by hot temperatures and
attempts to clean it. The expert could not provide a
projected date when the semen was deposited in the
truck.

b. Law Enforcement Interviews

RR was interviewed by a child forensic inter-
viewer, MS, in May 2022 regarding the sexual assault.
RR did not tell MS about the incidents in the Missis-
sippi hotel room. Specifically, she did not tell her that
Appellant grabbed her breast and buttocks or caused
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her to touch his penis. However, MS testified that she
1s trained not to ask leading questions and never
asked RR if Appellant touched her in Mississippi.

RR was interviewed by an OSI agent, Special
Agent KT, in September 2022. Special Agent KT
asked RR if Appellant had ever done anything sexual
with her before this and RR said, “[N]o.” However, she
did say Appellant touched her leg, which made her un-
comfortable, so she got up to go to the bathroom. RR
told Special Agent KT that on the night of the sexual
assault, about seven or eight minutes had passed from
the time RR and Appellant left the hotel room, went
to the truck, and returned to the hotel room. She fur-
ther stated that the actual sexual assault itself lasted
20 seconds from the time Appellant grabbed RR in the
truck, until the time he wiped up his semen. Special
Agent KT said that RR talked about suing Appellant
for the sexual assault and implied that her mother
told her to ask OSI that question. RR testified that she
did not remember saying it took 20 seconds and she
thought that it took longer than 20 seconds.

c. KA’s Relationship with Appellant

KA married Appellant in November 2022. KA had
a second baby with Appellant. At the time of trial, KA
was still married to Appellant. She was financially de-
pendent on him and receiving benefits such as health
insurance for herself and her children.

2. Law

We review issues of legal sufficiency de novo.
United States v. Harrington, 83 M.J. 408, 414
(C.A.A.F. 2023) (citing United States v. King, 78 M.J.
218, 221 (C.A.A.F. 2019)).
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Our assessment of legal sufficiency is limited to the
evidence produced at trial. United States v. Rodela, 82
M.J. 521, 525 (A.F. Ct. Crim. App. 2021) (citing United
States v. Dykes, 38 M.dJ. 270, 272 (C.M.A. 1993)). “The
test for legal sufficiency is whether, after viewing the
evidence in the light most favorable to the prosecu-
tion, any rational trier of fact could have found the es-
sential elements of the crime beyond a reasonable
doubt.” United States v. Robinson, 77 M.d. 294, 297—
98 (C.A.A.F. 2018) (citation omitted). “[I]n resolving
questions of legal sufficiency, we are bound to draw
every reasonable inference from the evidence of record
in favor of the prosecution.” United States v. Barner,
56 M.J. 131, 134 (C.A.A.F. 2001) (citations omitted).
As a result, “[t]he standard for legal sufficiency in-
volves a very low threshold to sustain a conviction.”
King, 78 M.J. at 221 (alteration in original) (citation
omitted). “[T]he [G]overnment is free to meet its bur-
den of proof with circumstantial evidence.” Id. (cita-
tions omitted). “The term reasonable doubt, however,
does not mean that the evidence must be free from
conflict.” United States v. Wheeler, 76 M.J. 564, 568
(A.F. Ct. Crim. App. 2017) (citing United States v.
Lips, 22 M.J. 679, 684 (A.F.C.M.R. 1986)), affd, 77
M.d. 289 (C.A.A.F. 2018). “This deferential standard
impinges upon the factfinder’s discretion only to the
extent necessary to guarantee the fundamental pro-
tection of due process of law.” United States v. Men-
doza, 85 M.J. 213, 217 (C.A.A.F. 2024) (internal quo-
tation marks and citation omitted).

We review questions of factual sufficiency when an
appellant asserts an assignment of error and shows a
specific deficiency of proof. United States v. Harvey, 85
M.J. 127, 130 (C.A.AF. 2024) (citing Article
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66(d)(1)(B)(1), UCMJ, 10 U.S.C. § 866(d)(1)(B)(1), Man-
ual for Courts-Martial, United States (2024 ed.)
(MCM)). The current version of Article 66(d)(1)(B),
UCMJ, states:

(B) FACTUAL SUFFICIENCY RE-
VIEW.

(1) In an appeal of a finding of guilty un-
der subsection (b), the Court may con-
sider whether the finding is correct in
fact upon a request of the accused if the
accused makes a specific showing of a de-
ficiency of proof.

(i1) After an accused has made a showing,
the Court may weigh the evidence and
determine controverted questions of fact
subject to—

(I) appropriate deference to the fact
that the trial court saw and heard the
witnesses and other evidence; and

(I) appropriate deference to findings
of fact entered into the record by the
military judge.

(i11) If, as a result of the review conducted
under clause (i1), the Court is clearly con-
vinced that the finding of guilty was
against the weight of the evidence, the
Court may dismiss, set aside, or modify
the finding, or affirm a lesser finding.

10 U.S.C. § 866(d)(1)(B) (MCM).

In order to convict Appellant of sexual assault of a
child in violation of Article 120b, UCMJdJ, the Govern-
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ment was required to prove that (1) Appellant commit-
ted a sexual act upon RR; and (2) at the time of the
sexual act RR had attained the age of 12 years but had
not attained the age of 16 years. See Manual for
Courts-Martial, United States (2019 ed.) (2019 MCM),
pt IV, 9 62.b.(2). For this offense, a “sexual act” is de-
fined as the penetration, however slight, of the penis
into the vulva or anus or mouth. Id. at 4 60.a.(g)(1).

3. Analysis
a. Legal Sufficiency

Appellant asserts the findings of guilty of the Spec-
ification and its Charge are legally insufficient (1) be-
cause RR’s account of the act was “illogical and impos-
sible,” and (2) because the DNA evidence refuted her
narrative.

A rational trier of fact reasonably could have found
the Government proved each element beyond a rea-
sonable doubt. While there were inconsistencies in
RR’s testimony at trial and her initial report to inves-
tigators about the length of time the sexual assault
lasted, a trier of fact could reasonably believe RR’s in-
court testimony that a sexual assault took place re-
gardless of inconsistencies in how long it took. A spe-
cial agent testified that they asked RR about several
timelines, to include the length of the time it took her
to leave the room, go to the truck and return, as well
as the more pinpointed timing of the sexual assault.
In doing so, they used phrases like, “from the time he
grabbed you how long” and “then from the time he
cleaned himself up.” A trier of fact could reasonably
view the discrepancies in RR’s timeline as the product
of an imperfect estimate of elapsed time by a 13-year-
old child, rather than as evidence that her account
was generally unreliable.
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Additionally, a reasonable trier of fact could have
found RR’s account of the physical position of her body
in the truck credible, especially given KA’s testimony
about having sex with the Appellant in the same back
seat of the truck, indicating that Appellant would be
familiar with how to position someone to have sex
with them. Finally, while RR’s DNA was not found in
the backseat of the truck, a reasonable factfinder
could determine the assault still happened especially
since the expert from United States Army Criminal
Investigation Laboratory (USACIL) testified that
DNA can degrade from high temperatures and clean-
ing. The DNA was collected three summer months af-
ter the incident.8 Furthermore, Appellant’s DNA and
semen were found in the back seat of the truck, con-
sistent with RR’s testimony that Appellant ejaculated
on the back seat.

We conclude that, viewing the evidence in the light
most favorable to the Prosecution and drawing all rea-
sonable inferences, a rational trier of fact could have
found the essential elements of the offense beyond a
reasonable doubt. See Robinson, 77 M.dJ. at 297-98 (ci-
tation omitted).

b. Factual Sufficiency

As to factual sufficiency, we examine this issue as
we find Appellant has shown a specific deficiency in
proof. See Article 66 (d)(1)(B)i), UCMdJ. Appellant
points to the lack of RR’s DNA in the truck and claims
RR’s account of the incident was “full of lies, conven-

8 The sexual assault took place in May 2022 and the DNA was
collected in August 2022.
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1ent memory lapses, and inconsistencies,” and was “il-
logical.”® While the evidence contains some inconsist-
encies relating to the length of time of the assault and
what RR remembered, these inconsistencies were mi-
nor and do not clearly convince us the findings of
guilty were against the weight of the evidence.

Appellant did not keep reasonable boundaries with
RR. Examples such as Appellant giving RR a private
way to contact him through a new social media ac-
count, renting hotel rooms with one bed and desiring
to sleep in the middle, and making sexual comments
to his roommates about RR’s body demonstrate a con-
sistent pattern of poor or absent personal boundaries
for a 21-year-old man to have with a 13-year-old-child
and are evidence of Appellant’s intent and desire to
engage in sexual activity with RR, especially in light
of other evidence presented during trial.

The record indicates KA believed it was possible
that Appellant committed a sexual act with RR. Most
telling is the “explosive” argument between KA and
RR regarding RR’s text message to her friend about
the sex that occurred between her and Appellant. Ap-
pellant’s roommate, DS, said the arguments were
“mainly [KA] and [RR]. . . . arguing back and forth” for
an hour or more while Appellant stood in the room,
staying out of it and calming it down when he had a
chance. KA was “crying and screaming” at RR, yelling
profanity. The intensity of KA’s reaction to finding the
text, and her anger directed at RR, itself is a piece of

9 Additionally, Appellant argues that the testimony of several
other government witnesses describes years-long family drama
that calls into question the reliability of their testimony. We find
those arguments unpersuasive and conclude they do not alter our
analysis.
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circumstantial evidence that she believed it was pos-
sible that Appellant committed a sexual act with RR.

Appellant’s own statements provided strong evi-
dence that a sexual act took place between RR and
him. While KA and RR were arguing, DS talked to Ap-
pellant twice about what happened between him and
RR. Appellant eventually told DS that while they were
in bed sleeping RR had grabbed his penis and moved
his hand to her breast. He claimed “he was not in con-
trol so it shouldn’t be something he gets in trouble for,”
and “that he didn’t put her hand there, she did it her-
self, so, it’s not on him.” Yet, when this happened in
this manner, allegedly, Appellant did nothing—he
didn’t remove her hand or leave the bed. This evidence
corroborates RR’s testimony to similar conduct in the
hotel room, regardless of the claims by Appellant as to
who initiated the sexual contact. This conduct in the
hotel is strong evidence of Appellant’s intent and de-
sire to engage in sexual acts with RR, making it more
likely that he had sex with her in the truck.

Furthermore, Appellant’s response when RR’s
mother confronted him over the phone is evidence that
the charged sexual acts took place, even if Appellant
deflected responsibility for it.10 Appellant was heard
in the background claiming “it wasn’t rape” because
RR initiated it and “begged for it,” and it “was only
sex.”11 In stating this, Appellant’s rationale for why “it

10 Even though KA testified she did not recall Appellant saying
this to RR’s mother, we consider that testimony in light of KA’s
interest in the outcome of the trial, including her reliance on Ap-
pellant for financial and medical support of her and their two
children.

11 Appellant’s comments about RR initiating sexual contact fail
to recognize that given RR’s young age of 13 years old, sexual
contact between the two is an offense under the law attributable
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wasn’t rape,” is strong evidence that the sexual act in
the truck happened as RR testified and further corrob-
orates RR’s testimony that Appellant penetrated her
with his penis, regardless of Appellant’s claims as to
who 1nitiated it.

Finally, and less significant to our analysis, Appel-
lant knew how to position someone to have sex with
her in the backseat of his truck. While Appellant ar-
gues that RR’s version of events is unbelievable, given
the time 1t would take to get into position to make sex
possible, KA testified that she and Appellant had sex
in the back of Appellant’s truck on multiple occasions.
According to KA, they used the backseat because there
was more privacy than if they had used the front seat.
Given Appellant and KA’s experience of having sex in
the backseat of the truck, Appellant’s argument as to
the “illogical” nature of her testimony is weak.

In conclusion, while RR’s DNA was not found in
Appellant’s truck, and there were some discrepancies
in her initial report and testimony at trial, there was
plenty of other evidence corroborating RR’s testimony
that Appellant committed a sexual act on RR. There-
fore, upon a review of the record, we are not clearly
convinced the findings of guilty were against the
weight of the evidence.

B. Mil. R. Evid. 414 Evidence

Appellant’s next assignment of error involves evi-
dence of Appellant’s conduct with RR in the Missis-
sippi hotel room when they all shared a bed. Appellant
claims the military judge abused his discretion in ad-
mitting evidence of other uncharged alleged acts of

to him. However, Appellant recognizes this by telling his room-
mates that “if she wasn’t 13 [years old], he would f[**]k her.”
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child molestation pursuant to Mil. R. Evid. 414 and
that the evidence had a substantial influence on the
verdict in context of Appellant’s entire case. Appellant
asks that this court set aside and dismiss the finding
of guilty and the sentence and restore all “rights, prop-
erty, and privileges” to Appellant. We decline to do so.

1. Additional Background

Appellant’s trial was originally scheduled to begin
on 8 July 2024. In addition to being charged for the
crime for which he was convicted (sexual assault of
RR), Appellant was originally charged with three
specifications of committing a lewd act upon RR.
These specifications included alleged acts of Appellant
touching the breast of RR with his hand, touching
RR’s buttocks with his hand, and causing RR to touch
his penis with her hand, all with an intent to gratify
his sexual desire. The day before trial, while conduct-
ing a pretrial interview of RR on 7 July 2024, the Gov-
ernment learned that the alleged misconduct reflected
in Specifications 1-3 may have occurred at a different
location. The charge sheet listed the location of the
lewd acts as being in the state of Texas. Special Trial
Counsel learned that the location of the alleged lewd
acts was the hotel in Jackson, Mississippi, rather than
in the state of Texas as charged. The Government
wanted to amend the charge sheet, claiming the mod-
ifications were minor, and moved to amend the charge
sheet to correct the location of the acts. The military
judge denied the Government’s motion to consider the
modifications as minor and found changing the loca-
tion to Jackson, Mississippi, constituted a major
change.2 As a result, the military judge dismissed

12 Rule for Courts-Martial 603(e) allows a military judge to, upon
motion, permit minor changes in the charges and specifications
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Specifications 1, 2, and 3 of the Charge without preju-
dice and granted a continuance until the week of 5 Au-
gust 2024, giving trial counsel and trial defense coun-
sel nearly four weeks until the court would reconvene.

Later that same day, on 9 July 2024, the Govern-
ment notified trial defense counsel and the military
judge of its intent to offer evidence of the lewd acts
during trial. However, this time the Government was
offering the evidence pursuant to Mil. R. Evid. 404(b)
and Mil. R. Evid. 41[4].13 Specifically, the Government
noticed the following evidence:

Evidence that [Appellant] touched the
breast of [RR] in a hotel bed while laying
between the victim and [KA] on or about
9 May 2022 at or near Jackson, Missis-
sippi.

Evidence that [Appellant] touched the
buttocks of [RR] in a hotel bed while lay-
ing between the victim and [KA] on or
about 9 May 2022 at or near Jackson,
Mississippi.

Evidence that [Appellant] caused [RR] to
touch his penis in a hotel bed while lay-
ing between the victim and [KA] on or

at any time after arraignment and before findings are announced
if no substantial right of the accused is prejudiced.

13 The Government’s notice references Mil. R. Evid. 413, but the
military judge recognized and trial defense counsel conceded that
Mil. R. Evid. 414 was the applicable rule, curing any issue from
this discrepancy.
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about 9 May 2022 at or near Jackson,
Mississippi.[14]

The Government claimed they would offer the evi-
dence for several reasons: (1) to show Appellant’s in-
tent to enter into a sexual relationship with victim, (2)
as motive to engage in sexual contact with the victim,
and (3) to show a plan to test and break down RR’s
boundaries and escalate sexual conduct from touch to
penetration. Trial defense counsel moved to exclude
the proffered evidence and contested it under Mil. R.
Evid. 414, claiming that the Government provided
late notice of the proffered evidence without good
cause under Mil. R. Evid. 414 and the notice was in
violation of the timeline set out in the military judge’s
scheduling order.15 On 9 July 2024, the trial counsel
opposed trial defense counsel’s motion to exclude the
evidence.

The military judge denied trial defense counsel’s
motion to exclude the evidence under Mil. R. Evid.
404(b) and 414. The military judge’s ruling included a
detailed analysis of Mil. R. Evid. 414 and 404(b), and
he conducted a Mil. R. Evid. 403 balancing test. The
military judge found the three threshold requirements
established by Mil. R. Evid. 414 and United States v.

14 The Government also noticed its intent to introduce evidence
pursuant to Mil. R. Evid. 404(b) that Appellant touched the
breast and buttocks of RR on or about 10 May 2022 at or near
Dallas, TX. However, the military judge “concur[ed] with the par-
ties that the actions are res gestae of the charged offense” and as
such did not rule on that evidence.

15 Mil. R. Evid. 414(b) requires disclosure to the accused of evi-
dence of other uncharged acts of child molestation at least five
days before entry of pleas, or later if the military judge allows for
good cause. The military judge’s scheduling order required all no-
tices to be filed by 28 June 2024.
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Yammine, 69 M.J. 70 (C.A.A.F. 2010), had been met:
(1) Appellant 1s charged with an offense of child mo-
lestation as the remaining specification and charge is
a violation of Article 120b, UCMSJ, (sexual assault of a
child); (2) the testimony and evidence during the mo-
tions hearing constituted sufficient proof that Appel-
lant committed another qualifying offense of child mo-
lestation; and (3) the proffered evidence is relevant
under Mil. R. Evid. 401 and 402, as it had the ten-
dency to make it more probable Appellant would com-
mit a sexual assault against RR since the proffered
evidence and allegations in both cases involve the
same female victim, close to the same time and setting
(same road trip, at night time, at different hotels).
Further, they had a common factor in Appellant’s pre-
disposition and motive to engage in sexual acts with
RR during their road trip, when stopping for the night
at two different hotels.

The military judge indicated that the facts of the
Mil. R. Evid. 414 child molestation allegations are the
type of evidence contemplated by this Rule. The mili-
tary judge also conducted a detailed Mil. R. Evid. 403
balancing test and found that the probative value of
the evidence was not substantially outweighed by the
dangers of unfair prejudice, confusion of the issues,
potential to mislead members, nor considerations of
undue delay, waste of time, or needless presentation
of cumulative evidence.

In regard to notice, the military judge found good
cause existed to excuse the late notice of the evidence
because it was “noticed shortly after the Government
discovered it” and that trial defense counsel had “suf-
ficient time to prepare” due to the bifurcated motions
hearing from 8 July 2024 and 5 August 2024.
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Appellant argues that the threshold requirements
to admit the evidence were not met. Specifically, Ap-
pellant claims RR was inconsistent in her statements
regarding the hotel incident in Mississippi. Appellant
highlights that RR did “not tell the forensic inter-
viewer about the city or state that the uncharged acts
occurred,” arguing that she had ample opportunity to
fabricate new allegations and/or be influenced by the
testimony and evidence in the motions hearing held
nearly 14 months later. Appellant also argues that the
testimony of Appellant’s roommate, DS, contradicted
RR’s testimony, highlighting that Appellant told him
that “RR caused him to touch her breast with his hand
and RR touched Appellant’s genitals in a hotel bed in
Texas.” Appellant also argues that these acts were a
continuous course of conduct in Dallas and not evi-
dence that Appellant committed another qualifying of-
fense of child molestation and that good cause for late
notice to the Defense did not exist.

2. Law

We review a military judge’s decision to admit evi-
dence over objection for abuse of discretion. United
States v. Hyppolite, 79 M.J. 161, 164 (C.A.A.F. 2019)
(citing United States v. Phillips, 52 M.dJ. 268, 272
(C.A.A.F. 2000)). A military judge abuses his or her
discretion when the military judge’s “findings of fact
are clearly erroneous, the court’s decision is influ-
enced by an erroneous view of the law, or the military
judge’s decision on the issue at hand is outside the
range of choices reasonably arising from the applica-
ble facts and the law.” United States v. Miller, 66 M.d.
306, 307 (C.A.A.F. 2008). “The abuse of discretion
standard is a strict one, calling for more than a mere
difference of opinion. The challenged action must be
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‘arbitrary, fanciful, clearly unreasonable, or clearly er-
roneous.” United States v. White, 69 M.J. 236, 239
(C.A.A.F. 2010) (quoting United States v. Lloyd, 69
M.J. 95, 99 (C.A.A.F. 2010)).

In a court-martial proceeding in which an accused
1s charged with an act of child molestation, the mili-
tary judge may admit evidence that the accused com-
mitted any other offense of child molestation and that
evidence may be considered on any matter to which it
1s relevant. Mil. R. Evad. 414(a).

Admissibility under Mil. R. Evid. 414 requires the
following findings by the military judge:

(1) whether the accused is charged with
an act of child molestation as defined by
414[(d)];

(2) whether the proffered evidence is ev-
idence of his commission of another of-
fense of child molestation as defined by
the rule; and

(3) whether the evidence is relevant un-
der M.R.E. 401 and M.R.E. 402.

United States v. Fetrow, 76 M.J. 181, 185 (C.A.A.F.
2017) (citing Yammine, 69 M.J. 70, 73-74 (C.A.A.F.
2010)).

Child molestation means an offense punishable
under the UCMJ that involves any conduct “prohib-
ited by Article 120b[, UCMJ].” Mil. R. Ewid.
414(d)(2)(A).

“The question of whether the admitted testimony
constitutes evidence that the accused committed an-
other offense of child molestation under [Mil. R. Evid.]
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414 is one of law” which we review de novo. Id. (citing
Yammine, 69 M.J. at 73).

Evidence is relevant if it has any tendency to make
a fact of consequence more or less probable. Mil. R.
Evid. 401. Relevant evidence is generally admissible
absent a rule requiring otherwise. Mil. R. Evid. 402.
Even when evidence is relevant, a military judge may
prohibit its admission when the evidence’s probative
value is substantially outweighed by such considera-
tions as unfair prejudice, confusion of the issues, or
waste of time. Mil. R. Evid. 403.

Military judges have “wide discretion” in applying
the Mil. R. Evid. 403 balancing test, which we will not
overturn absent “clear abuse of discretion” when they
explain their analysis on the record. United States v.
Manns, 54 M.J. 164, 166 (C.A.A.F. 2000).

If the prosecution intends to offer evidence that the
accused committed any other offense of child molesta-
tion pursuant to Mil. R. Evid. 414(a), they must dis-
close it to the accused, including witnesses’ state-
ments or a summary of expected testimony, at least
five days prior to entry of pleas or at a later time that
the military judge allows for good cause. Mil. R. Evid.
414(b).

3. Analysis

We start our analysis by reviewing the first and
second threshold questions de novo because they are
questions of law. The first threshold question is met
as Appellant was charged with an act of child moles-
tation as defined by Mil. R. Evid. 414(a) because the
remaining charge and specification is a violation of Ar-
ticle 120b, UCMdJ (2019 MCM), sexual assault of a
child, alleging a penetrative offense of a person who is
not yet 16 years of age. The second threshold question
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1s met because the admitted evidence that Appellant
touched the breast and buttocks of RR and caused RR
to touch his penis at the hotel in Mississippi legally
constitutes evidence that the accused committed an
offense of child molestation as defined by Mil. R. Evid.
414(d). Mil. R. Evid. 414(d)(2)(A). The admitted evi-
dence includes conduct prohibited by Article 120,
UCMJ, and committed with a child. See Fetrow, 76
M.J. at 185.

We turn the remainder of our analysis to the third
threshold question, which we review for abuse of dis-
cretion. The military judge found that the evidence of
the child molestation in the Mississippi hotel room is
relevant under Mil. R. Evid. 401 and 402 as he found
it tends to make it more probable that Appellant
would commit sexual assault against RR. The military
judge provided a detailed written ruling where he
found the evidence was relevant in part because it in-
volved the same female victim, close in time and set-
ting to the charged offense (same road trip, occurring
during the night at different hotel stops). The military
judge found a common fact weighing in favor of rele-
vance is the Appellant’s predisposition and motive to
engage in sexual acts with RR during their road trip,
when they stopped for the night at hotels. This deci-
sion is reasonable, especially since Appellant appears
to have tested the response of RR in the hotel room the
first night, and when she did not tell her sister what
happened, he took the abuse further the next night.

While Appellant argues that inconsistencies in the
testimony provided at the motions hearing should
weigh against admission, the military judge found the
“strength of proof of the prior act” which “came from
the victim herself and statements of the accused” fa-
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vored the admissibility of the evidence. Upon review-
ing the record, the military judge’s decision fell within
the range of reasonable choices.

As to notice, the military judge thoroughly ad-
dressed the Government’s late notice of the proffered
evidence and found good cause for it, considering it
was noticed shortly after the Government discovered
1t during trial counsel’s 7 July 2024 pretrial interview
with RR, and the arraignment was bifurcated and
trial was not until 5 August 2024—nearly four weeks
after notice was provided. The military judge pointed
out that the trial date was chosen by the Defense, as
the continuance was jointly requested and as such the
Defense had “sufficient time to prepare.”

Recognizing that the military judge has a range of
choices, we find his conclusions of law with regard to
the Mil. R. Evid. 414 evidence and the timing of the
Government’s notice of that evidence were within that
acceptable range and not “arbitrary, fanciful, clearly
unreasonable, or clearly erroneous.” White, 69 M.J. at
239. We conclude the trial judge did not abuse his dis-
cretion in his Mil. R. Evid. 414 ruling. We therefore do
not reach the issue of prejudice.

C. Sentence Appropriateness
1. Additional Background

During the sentencing phase of the trial, trial
counsel argued for Appellant to receive 12 years con-
finement. Trial counsel argued that prior to the court-
martial, Appellant “didn’t seem to take his conduct se-
riously” and referred to Appellant’s comments to his
roommates about the physical features of RR, a 13-
year-old child. Trial counsel pointed out that “whether
joking or not, [the comments were| highly inappropri-
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ate but [Appellant] didn’t see it that way.” Trial coun-
sel also pointed to testimony that shortly after the
event, Appellant did not think there was anything
wrong with what he did to RR and that it was “ust
sex.” Trial counsel also argued that 12 years’ confine-
ment is on the “low end” of the recommended sentence
for this crime.16

Trial defense counsel acknowledged that some
punishment was appropriate and urged the military
judge to sentence Appellant to no more than two years
of confinement.

The military judge sentenced Appellant, inter alia,
to eight years of confinement.

2. Law

We review sentence appropriateness de novo.
United States v. Lane, 64 M.J. 1, 2 (C.A.A.F. 2016)
(footnote omitted). We may affirm only as much of the
sentence as we find correct in law and fact and deter-
mine should be approved on the basis of the entire rec-
ord. Article 66(d)(1), UCMJ. “We assess sentence ap-
propriateness by considering the particular appellant,
the nature and seriousness of the offense[s], the ap-
pellant’s record of service, and all matters contained
in the record of trial.” United States v. Sauk, 74 M.d.
594, 606 (A.F. Ct. Crim. App. 2015) (en banc) (per cu-
riam) (alteration in original) (citing United States v.
Anderson, 67 M.J. 703, 705 (A.F. Ct. Crim. App.
2009)). While we have great discretion in determining

16 Trial counsel pointed out the new Manual for Courts-Martial
provides sentencing guidelines, and while not binding on this
case, trial counsel argued they are “helpful in narrowing down
what it is appropriate” for this case and provides a window of 10
to 20 years.
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whether a particular sentence is appropriate, we are

not authorized to engage in clemency. United States v.
Nerad, 69 M.J. 138, 146 (C.A.A.F. 2010).

The maximum confinement for sexual assault of a
child is 30 years. The mandatory minimum punish-
ment 1s dismissal or a dishonorable discharge. Article
120b, UCMJ; 2019 MCM, pt. IV q 62.d.(2).

3. Analysis

Appellant contends his sentence to eight years of
confinement is unduly harsh and inappropriately se-
vere “when considering this particular Appellant, the
nature and seriousness of the offense, his service rec-
ord, and all matters contained in the record.” Appel-
lant cites his unsworn statement where he apologized
to RR, as well as his family, friends, and wife (KA).
Appellant’s unsworn statement highlighted his com-
mitment to the future and making the most of his life
for the sake of KA and their children. Appellant points
out that he had a “short but unblemished career in the
Air Force.” While eight years is a significant sentence,
this court is not authorized to engage in clemency. Ne-
rad, 69 M.J. at 146.

We are not persuaded Appellant’s sentence is in-
appropriately severe. Appellant committed a serious
sexual offense by sexually assaulting the 13-year-old
sister of his then girlfriend while she was entrusted to
his care. He used RR’s interest in spending time with
her sister and baby niece to keep her from reporting
1it. When confronted with his actions, he claimed RR
mitiated it and he was not responsible, despite know-
ing that it was wrong for him to commit sexual acts
with a 13-year-old, as evidenced by his comments to
his roommate that “if she wasn’t 13 [years old], he
would f[**]k her.” The miliary judge sentenced him to
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just over a quarter of the maximum sentence of 30
years.

We have considered the nature and seriousness of
the offense and have given individualized considera-
tion to Appellant’s history and characteristics, includ-
ing his record of service, and all other matters con-
tained in the record. After careful consideration of all
matters contained in the record of trial, we conclude
Appellant’s sentence 1s not inappropriately severe.

IT1I. CONCLUSION

The findings are correct in law and fact. Article
66(d), UCMJ (MCM). In addition, the sentence is cor-
rect in law and fact, and no error materially prejudi-
cial to the substantial rights of Appellant occurred.
Articles 59(a) and 66(d), UCMdJ, 10 U.S.C. §§ 859(a),
866(d) (2019 MCM). Accordingly, the findings and
sentence are AFFIRMED.

FOR THE COURT

CAROL K. JOYCE
Clerk of the Court
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United States Court of Appeals
for the Armed Forces
Washington, D.C.

United States, USCA Dkt. No. 26-0204/AF
Appellee Crim.App. No. 40607

ORDER DENYING
PETITION

Cody L.
Kindred,
Appellant

On consideration of the petition for grant of review
of the decision of the United States Air Force Court of
Criminal Appeals, it is by the Court, this 5th day of
August, 2026,

ORDERED:
That the petition is hereby denied.

For the Court,

/sl David A. Anderson
Deputy Clerk of the Court

cc: The Judge Advocate General of the Air Force
Appellate Defense Counsel (Sullivan)
Appellate Government Counsel (Payne)



33a

UNITED STATES AIR FORCE
COURT OF CRIMINAL APPEALS

No. ACM 40607 (f rev)

UNITED STATES
Appellee

V.

Cody L. KINDRED
Airman (E-2), U.S. Air Force, Appellant

Appeal from the United States Air Force Trial
Judiciary

Decided 26 May 2026

Military Judge: Matthew P. Stoffel.

Sentence: Sentence adjudged 28 October 2023 by
GCM convened at Luke Air Force Base, Arizona.
Sentence entered by military judge on 29 Decem-
ber 2023: Dishonorable discharge, confinement
for 20 years and 3 months, forfeiture of all pay
and allowances, and reduction to E-1.
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Colonel dJenny A. Liabenow, USAF; Major
Vanessa Bairos, USAF; Major Tyler L. Washburn,
USAF; Mary Ellen Payne, Esquire.

Before JOHNSON, GRUEN, and MCCALL, Appel-
late Military Judges.

Chief Judge JOHNSON delivered the opinion of
the court, in which Senior Judge GRUEN and
Judge MCCALL joined.

This is an unpublished opinion and, as such,
does not serve as precedent under AFCCA Rule
of Practice and Procedure 30.4.

JOHNSON, Chief Judge:

A general court-martial composed of officer and en-
listed members convicted Appellant, contrary to his
pleas, of one specification of wrongfully communi-
cating a threat, in violation of Article 115, Uniform
Code of Military Justice (UCMJ), 10 U.S.C. § 915; one
specification of rape and two specifications of sexual
assault, in violation of Article 120, UCMJ, 10 U.S.C.
§ 920;! one specification of kidnapping, in violation of
Article 125, UCMd, 10 U.S.C. § 925; one specification
of assault consummated by a battery, in violation of
Article 128, UCMJ, 10 U.S.C. § 928; six specifications
of domestic violence, in violation of Article 128b,
UCMd, 10 U.S.C. § 928b; and one specification of ob-
structing justice, in violation of Article 131b, UCMJ,

1 One of the specifications of sexual assault was a lesser-included
offense of a charged specification of rape.
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10 U.S.C. § 931b.23 Appellant elected sentencing by
the military judge, who sentenced Appellant to a dis-
honorable discharge, confinement for 20 years and 3
months, forfeiture of all pay and allowances, and re-
duction to the grade of E-1. The convening authority
took no action on the findings or sentence.

Appellant raised ten assignments of error, seven of
which alleged that particular findings of guilty are
factually insufficient, and as to one charge and speci-
fication also legally insufficient.4 For purposes of our
analysis, we have consolidated Appellant’s arguments
into four issues: (1) whether the findings of guilty are
legally and factually sufficient;5 (2) whether the spe-

2 Unless otherwise noted, all references in this opinion to the
UCMJ, Rules for Courts-Martial, and Military Rules of Evidence
(Mil. R. Evid.) are to the Manual for Courts-Martial, United
States (2019 ed.).

3 The court-martial found Appellant not guilty of two specifica-
tions of rape, three specifications of domestic violence, and one
specification of obstructing justice in violation of Articles 120,
128b, and 131b, UCMJ, respectively.

4 Appellant personally raises three of these assignments of error
alleging factual insufficiency pursuant to United States v.
Grostefon, 12 M.J. 431 (C.M.A. 1982).

5 Appellant’s fourth assignment of error asserts the findings of
guilty as to Charge III and its Specification, alleging kidnapping
of AS, is legally and factually insufficient. Because we set aside
these findings on other grounds, we do not address Appellant’s
legal and factual sufficiency argument as to kidnapping. Appel-
lant’s ninth assignment of error, raised pursuant to Grostefon, 12
M.J. at 435, asserts the finding of guilty as to Specification 9 of
Charge V is factually insufficient. The specification alleges Ap-
pellant committed domestic violence against DW by committing
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cial trial counsel’s (STC’s) closing argument was im-
proper and warrants relief; (3) whether Appellant is
entitled to relief due to post-trial delay; and (4)
whether Appellant’s convictions and sentence should
be set aside because Appellant was entitled to a unan-
1mous verdict.

On 24 February 2026, we issued our initial opinion
in this case. United States v. Kindred, No. ACM 40607
(f rev), 2026 CCA LEXIS 87 (A.F. Ct. Crim. App. 24
Feb. 2026) (unpub. op.). We set aside the findings of
guilty as to Charge III and its Specification and
Charge IV and its Specification; dismissed Charge III
and its Specification and Charge IV and its Specifica-
tion; affirmed the remaining findings of guilty; and re-
assessed the sentence. Id. at *78. On 19 March 2026,
Appellant requested reconsideration en banc of the
court’s decision, but no judge requested a vote to de-
termine whether to reconsider the opinion en banc.
See JT. CT. CRIM. APP. R. 27. However, on 16 April
2026, the panel voted in favor of reconsideration and
vacated the 24 February 2026 opinion in this case.b

Upon reconsideration, we address a portion of Ap-
pellant’s argument in more detail, but our ultimate
conclusions remain unchanged. We have carefully

the underlying violent offense of assault consummated by a bat-
tery, specifically by striking her face with his hand, at or near
Hill Air Force Base, Utah, on or about 20 December 2022. We
have carefully considered Appellant’s arguments and find they
do not require discussion or relief. See United States v. Matias,
25 M.dJ. 356, 361 (C.M.A. 1987).

6 The Government moved this court to reconsider its decision to
reconsider its 24 February 2026 opinion. We denied the Govern-
ment’s motion for reconsideration.
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considered issue (4) and find it does not warrant dis-
cussion or relief. See United States v. Matias, 25 M.d.
356, 361 (C.M.A. 1987); see also United States v. An-
derson, 83 M.d. 291, 302 (C.A.A.F. 2023) (holding an
accused servicemember does not have a constitutional
right to a unanimous court-martial verdict), cert. de-
nied, 114 S. Ct. 1003 (2024). However, we find Appel-
lant is entitled to some relief with respect to issue (2),
and we take corrective action in our decretal para-
graph.

I. BACKGROUND?

Appellant was convicted of offenses involving three
victims, all female Airmen: DW, AS, and SM. We de-
scribe the events in roughly chronological order.

A. Appellant and DW at Osan Air Base (AB)

DW met Appellant when they were in technical
school for security forces. Both were subsequently as-
signed to Osan AB, Republic of Korea, where DW ar-
rived in March 2021. Approximately one month later
Appellant and DW began a romantic and sexual rela-
tionship. DW testified Appellant was “really nice” to
her at the beginning of the relationship, but after ap-
proximately three months he began showing “an ag-
gressive side” that “progressively got . .. worse.” Ap-
pellant would speak “rudely” to DW, shove her, hit
her, or pull her by her hair, usually after Appellant
consumed alcohol.

DW and Appellant engaged in consensual sex as
part of their relationship. On one occasion Appellant
tried anal sex with DW, but she told him she did not

7 The following background is drawn primarily from witness tes-
timony at trial, particularly the testimony of DW, AS, and SM.



38a

like it. As part of their sexual relationship, DW con-
sented to Appellant putting his hands around her
neck and “squeezing it a little bit” and applying “light
pressure,” such that DW could still breathe and speak.
However, as time passed, on some occasions Appellant
would “choke” her more aggressively, again generally
after he had consumed alcohol. On some occasions
during sex Appellant would look at DW in a “terrify-
ing” way, strangle her so that she could not breathe,
and ignore DW when she told him to stop. Appellant
did not strangle DW to the point of unconsciousness,
but sometimes he would strangle her, loosen his grip
temporarily, and then strangle her again. During
these incidents DW would sometimes cry, sometimes
ask Appellant to stop, and sometimes “just let him do
whatever.” Appellant “hated it” when DW cried and
would tell her to “shut up.” Sometimes DW and Appel-
lant would talk about Appellant’s roughness with her;
Appellant told DW “he was working on those kinds of
issues and stuff, like, he was aware.” Appellant also
disapproved of DW being “too friendly” with other peo-
ple, and when they were alone he would “slap” or “yell”
at her for doing so, and “tell [her] what [she] did
wrong.”

Appellant knew the code on the door to get into
DW’s dormitory room when it was locked. In order to
access DW’s room from the hallway, Appellant had to
enter the code on the exterior door between the hall-
way and the suite of rooms DW shared with another
Airman, as well as a second door to DW’s bedroom.
Both doors would “beep” as they were being opened.
This beeping, coupled with the doors opening and clos-
ing, would alert DW that Appellant was coming, even
if she had been asleep. Sometimes Appellant would
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come to her room late at night, “drunk” and “really an-
gry,” and he would “either slap [her], pull [her] hair,
[or] bite her.” On multiple occasions, DW pretended to
be asleep when Appellant entered her room drunk late
at night. On those occasions, without speaking to DW
or trying to wake her, Appellant penetrated her
vagina with his penis while she continued to pretend
to be asleep with her eyes closed. After Appellant “fin-
ish[ed]” by ejaculating on her stomach, he would clean
her up, replace her clothing, and lie down next to her
to sleep. At the time, DW felt it was “uncomfortable”
but “really not that big of a deal” because he was her
boyfriend and they “ha[d] sex all the time.” On one oc-
casion, when Appellant was attempting to penetrate
DW anally, she “flinched” her body, which caused Ap-
pellant to stop momentarily as if to “mak|[e] sure that
[DW was] not awake.” After “a couple” of these inci-
dents had occurred, one day Appellant told DW that
he “had sex with [her] while [she was] sleeping,” and
“it was something he liked to do.” DW pretended to
have been unaware, and then told Appellant “it was
okay” for him to do that.

B. Appellant’s Interaction with AS at Osan
AB

In June 2021, DW shared a dormitory suite with
AS. DW and AS had individual bedrooms but shared
a common kitchen and bathroom. The main door to the
suite and the doors to each bedroom all had separate
locks on them. Like DW and Appellant, AS was also
in security forces and she knew Appellant both from
her work and through DW.

On 21 June 2021, after doing her laundry, AS re-
turned to her dormitory room to find Appellant in the
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hallway trying to open the exterior door. AS noted Ap-
pellant smelled like alcohol and he fumbled with the
lock before successfully opening it. The two of them
entered the common area, and the door closed behind
them. AS noticed Appellant was looking at her
“weirdly” and seemed “off.” Appellant then grabbed
AS by the upper arms and pushed her into a corner of
the room. Appellant shook AS and asked her, “Where
is [DW]?” In addition to shaking AS by the arms twice,
he grabbed her face. When AS told Appellant she did
not know where DW was, Appellant accused her of ly-
ing. AS attempted to calm Appellant down and told
him she needed to do her laundry, but Appellant con-
tinued to accuse AS of lying. When AS attempted to
step past Appellant, he repeatedly stepped in front of
her, “basically not letting [her] leave the room.” At one
point Appellant put his hand on AS’s chest and asked
her if she was “scared;” AS told him “[n]o,” which was
untrue. After approximately five to ten minutes, Ap-
pellant allowed AS to leave the room, and Appellant
followed her out. AS soon encountered some on-duty
security forces members in the dormitory, but she did
not immediately report to them what Appellant had
done.

On a later occasion, AS was with a group of Airmen
off base when she encountered DW and Appellant. AS
and DW hugged one another. Appellant grabbed DW
by the arm and pulled her away from AS. Appellant
then grabbed DW by the back of her neck and led her
away from AS.

C. Appellant’s Departure from Osan AB

Appellant departed Korea in March 2022. On the
morning of Appellant’s departure, he and DW had an
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argument in DW’s room, although DW later could not
recall what the argument was about. Appellant and
DW had both intended to “have sex” before Appellant
departed. However, DW was “really upset” and “didn’t
really want to,” and told Appellant she “d[id]n’t want
to have sex while [he] was angry with [her].” This “an-
noyed” Appellant, and they “started having sex any-
ways,” so that Appellant would not “be mad at [her]
anymore.” They had vaginal intercourse with Appel-
lant positioned behind her, with his hand on the back
of her neck as she was bent over the bed. DW was sad
and she began crying. DW’s crying made Appellant
angry and he told her to “shut up,” but she could not
stop crying.

After a time, Appellant let DW get up from the bed,
and she walked over to the sink in her room. DW told
Appellant she “was upset because [they were] having
sex while he[ was] upset with [her], and that it didn’t
make [her] feel good.” In response, Appellant said “Oh
my God, shut up.” Appellant then said “shut up, let
me finish at least,” grabbed her, and bent her over the
bed again. While DW continued to cry, Appellant then

penetrated her anus with his penis until he “fin-
ish[ed].”

DW never reported any of Appellant’s behavior
while they were in Korea because she “loved him,” be-
cause she thought their relationship was “normal,”
and because she considered Appellant’s actions “just
rough sex” and not criminal. In addition, Appellant
had told her “if you’re in a relationship with someone,
like, you can’t rape your wife, like, you can’t rape your
girlfriend,” which “made sense to [her]” at the time.
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Appellant was transferred to Luke Air Force Base
(AFB), Arizona. Shortly thereafter, DW was trans-
ferred to Hill AFB, Utah. After Appellant left Korea,
DW described their relationship as “like on a break,”
although they “still talked every single day.” Accord-
ing to DW, after a break they were “together” for a
couple of months, then had another break, then “got
back together again.”

D. Appellant and SM

SM, another security forces member, met Appel-
lant at Luke AFB in May 2022 when they were as-
signed to the same flight. SM and Appellant soon be-
gan a consensual sexual relationship. Prior to 7 June
2022, Appellant and SM had consensual intercourse
approximately four or five times. According to SM,
these occasions did not involve anal intercourse,
strangling, or slapping.

On 7 June 2022, SM brought alcohol and pizza to
Appellant’s dorm room for a planned “movie night” to-
gether. SM and Appellant began drinking alcohol and
watching a movie, and then engaged in consensual
vaginal intercourse. Later, SM went to the sink to
wash her hands. Appellant approached her from be-
hind, and when SM turned to face him Appellant sud-
denly slapped her face. This made SM very confused
because Appellant had never done anything like that
before.

Appellant returned to the bed and sat down. SM
also went to the bed and sat behind Appellant. Appel-
lant then told SM “that he likes to do things that he
would do with his ex-girlfriend often and that he did
not think that [SM] would enjoy those things.” SM
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asked Appellant, “Well, how do you know that?” Ap-
pellant described what he was referring to as “rough
sex.” At trial, SM explained what she thought Appel-
lant meant by “rough sex”:

[M]aybe, like, light slapping on, like, you
know, butt, maybe like, hair pulling, just
— I don’t — I guess it’s just normal rough
sex activity, something that’s, you know,
you're still getting pleasure out of. It’s
not supposed to hurt you. It’s not sup-
posed to scare you.

During this conversation, SM said to Appellant,
“You could do anything you wanted.” After she said
this, Appellant turned toward SM and put his hand on
her throat. SM felt it was difficult to breathe or speak,
and she asked Appellant to “please stop.” In response,
Appellant “said something along the lines of, ‘Oh, you
don’t want me to stop’ or ‘you want me to continue,”
and put his other hand on SM’s throat. This “com-
pletely cut [SM’s] airway off,” gave her a “weird fuzzy
sensation,” and made her “eyes start to go black.” SM
then lost consciousness.

SM awoke sometime later to Appellant shaking
her and yelling at her to “wake up.” SM found she was
lying on the bed wearing only her t-shirt; the black
shorts she had been wearing had been removed. Ap-
pellant looked “scary,” “mad,” and “irritated.” SM felt
“terrified” and began crying and hyperventilating. She
slid off the bed and sat on the floor with her back
against a wall. Appellant then began hitting SM in the
face “many times” as he told her to stop crying. Ac-
cording to SM’s testimony, Appellant told her “that if
[she] d[id]n’t stop crying, something along the lines of,
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like, [she will] find out what happens.” SM tried to
stop crying but could not. SM testified Appellant then
grabbed SM by the hair and hit her head against the
wall twice, then struck her in the face “a few more
times” with his hand. Appellant then dragged SM into
the bathroom and told her to remove her shirt and
shower. Appellant, unclothed, got into the shower
with SM and instructed her to wash her hair and en-
tire body. While they were in the shower, “numerous
times” Appellant raised his hand as if he was going to
hit her again. Each time he did so SM would flinch,
and when she flinched Appellant would laugh at her.

After Appellant left the bathroom, SM was able to
get her phone. SM sent text messages to Senior Air-
man (SrA) OA, a friend who SM was living with at the
time, which provided SM’s location and read, “if any-
thing happens to me this is my location” and “[t]he last
known person I was with is [Appellant] from security
forces.” SM also used her phone to take photos of
bruises on her thigh, face, and hand. After SM dried
off, she got dressed, grabbed her belongings, and ran
out of Appellant’s room. SM ran down the stairs out of
the building to her car and drove to SrA OA’s off-base
house. As she drove, she was able to speak with SrA
OA by phone. SrA OA called the civilian police, who
arrived at SrA OA’s residence after SM arrived. At
trial, the Government introduced police body camera
video and audio which depicted SM distraught and
crying outside SrA OA’s house when the police ar-
rived. As SM spoke with police inside SrA OA’s house,
she felt pain in her “anal region” and noticed fluid
coming from there, which she believed to be semen.

SM had not asked SrA OA to call the police and she
did not want to report the incident. However, she
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agreed to a sexual assault forensic examination at a
civilian hospital.8 The examination identified evi-
dence of strangulation as well as injuries to SM’s
anus, legs, and hand. Subsequent testing of an anal
swab identified DNA profiles that matched SM and
Appellant.

Although SM initially did not intend to initiate a
law enforcement investigation, the Air Force Office of
Special Investigations (OSI) became aware of the inci-
dent and interviewed SM. SM initially did not want to
cooperate with OSI, and in her first OSI interview she
specifically denied Appellant was her assailant. At
trial, SM explained her feelings at the time:

I think I again hadn’t even processed
what happened; and in the moment,
there was a lot of just emotions on
whether I questioned if I — if it was my
fault or like should I have done some-
thing differently because, you know, I did
say the statement he could do whatever
he wanted, so I just had a lot of blame on
myself and also the fear of I just didn’t
want him to know that an investigation
was starting because we still were work-
ing on the same flight together and I just

8 Specifically, SM agreed to what was known in Arizona as a Vi-
olence Against Women’s Act (VAWA) examination. The sexual
assault nurse examiner who testified at trial explained VAWA
examinations provide victims “an opportunity to have their evi-
dence collected and their injury documented without law enforce-
ment, and they have 90 days to determine whether they would
choose to use law enforcement or not.”
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was scared of what would happen if he
found out.

SM met with Appellant again in his dormitory room
multiple times after the 7 June 2022 incident. She also
continued to exchange text messages and phone calls
with Appellant until the end of June 2022.

E. DW Makes Contact with SM

One day in the early summer of 2022, DW was at
work at Hill AFB and speaking with Appellant on the
phone when she received a call from the OSI detach-
ment at Luke AFB on the same phone. When DW
mentioned to Appellant she was receiving a call from
OSI at Luke AFB, Appellant told her not to answer it.
However, DW did take the call “because it’s OSI” and
because she was “genuinely curious” why they would
be calling her.

During that conversation DW learned Appellant
“was under investigation for something.” OSI did not
provide details, but did provide her with SM’s name.
DW and SM did not know each other and neither was
previously aware of Appellant’s relationship with the
other. The agent asked DW about her relationship
with Appellant. DW responded to the effect that their
relationship was really good and did not report any
misconduct by Appellant, in part because she wanted
to protect him.

After her conversation with OSI, DW became upset
and called Appellant back. She asked Appellant what
he did. Appellant denied doing anything wrong and
told her SM was “lying.”

Later, DW found SM on Facebook and exchanged
messages with her in mid-July 2022. This exchange
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led to a telephone conversation between DW and SM
in which they each described some of their experiences
with Appellant. After this conversation DW felt “over-
whelmed, hurt, betrayed, [and] scared.” According to
her testimony, she then called OSI back and told them
“they should believe” SM, and “told them a little bit of
kind of [DW’s] situation with [Appellant].”

OSI set up a meeting with DW. However, before
that meeting took place DW spoke with Appellant
again. According to DW, Appellant told her again that
SM was lying, that the investigation “wasn’t even go-
ing anywhere” and it “wasn’t that serious,” which was
“why he didn’t tell [her] to begin with.” After this con-
versation, DW decided she was not going to leave Ap-
pellant and not going to talk to OSI any more.

After her conversation with DW, SM began cooper-
ating with the OSI investigation of Appellant.

F. December 2022 Incident between Appel-
lant and DW

Between July and December 2022, DW and Appel-
lant continued a long-distance relationship. They met
in person approximately four or five times, and Appel-
lant was not violent toward DW on those occasions.

In December 2022, DW, who was at Hill AFB, com-
municated with Appellant, who was at Luke AFB,
about a squadron holiday party she was planning to
attend. Appellant disapproved of the new leather
pants DW was planning to wear. Appellant told DW
to return the pants and show him the receipt to prove
they were returned. DW initially refused, but eventu-
ally told Appellant she would return them. However,
instead of returning them she hid them in a backpack.
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When Appellant asked her for the receipt, DW claimed
to have lost it.

On the night after the holiday party, DW was
awoken when Appellant unexpectedly knocked on her
door having driven to Hill AFB from Luke AFB. DW
was initially happy to see Appellant, and hugged and
kissed him. However, Appellant immediately began
searching DW’s room for the leather pants. When he
found them, he ripped them apart and threw them in
her trash. Appellant then demanded to review DW’s
phone, and became “really mad” and yelled at her as
he blocked and deleted conversations with one of DW’s
acquaintances. DW testified Appellant also told DW
“how easy 1t would be for him to kill [her],” but Appel-
lant had said that to her on multiple prior occasions
so that it seemed a “normal” part of their relationship.
Eventually DW succeeded in calming Appellant down
and they went to sleep.

The following day, at DW’s suggestion, she drove
them to the gym together in her car. That evening,
they went to an off-base bowling alley where they both
consumed beer. At the bowling alley they began con-
versing with another couple. The couple told Appel-
lant and DW about a nearby bar. Appellant drove
DW’s car to the bar where he and DW played pool, so-
cialized, and drank more alcohol with the other cou-
ple. Eventually they left the bar and Appellant drove
them back to DW’s dormitory. At trial, DW could not
remember that drive or returning to her room very
well, but she remembered there was tension between
her and Appellant.
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DW testified she only had “snippets” of memory of
what happened that night at the dormitory. DW re-
membered Appellant “putting [DW] on [her] knees
and ripping out [her] eyelash extensions.” DW remem-
bered standing in front of the mirror in her bathroom,
crying, while Appellant wiped blood off her bleeding
face. DW also remembered begging Appellant to allow
her to get her phone from her car because she did not
want to be late for work the next morning and she
needed to set the alarm. Appellant was “really, really
upset” and initially refused and told her to lie in the
bed, but eventually he went with her to retrieve her
phone from the car.

At trial, three other residents of DW’s dormitory
testified to hearing a loud dispute coming from the
hallway and DW’s room that night. The witnesses de-
scribed one of the voices as male, which the witnesses
described as “angry” and “threatening,” and the other
as female, which the witnesses described as “dis-
tressed,” “very distraught,” “upset,” and “threatened.”
One witness described the female as crying and saying
“no” repeatedly.?

The next morning, DW went to her squadron for
training while Appellant remained in her room. When
DW arrived, her supervisors took her aside and asked
her about bruising on her face. DW initially resisted
telling them what had happened. While her supervi-
sors intermittently attempted to question her, DW

9 None of the neighbors reported the dispute to law enforcement
or other authorities. However, after the dispute had quieted
down, one of the neighbors left a muffin and a drink outside DW’s
door with a note that read, inter alia, “don’t know what happened
a few hours ago but I hope you guys work things out.”
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texted Appellant to warn him to leave the room be-
cause she “loved him” and “didn’t want him to get in
trouble.” Eventually DW’s supervisors succeeded in
getting DW to tell them Appellant’s name. When
members of the unit went to DW’s room, Appellant
had already departed. However, they found a blood-
stained blanket and Appellant’s wallet in the room
and retrieved video from a security camera in the hall-
way outside DW’s room. Subsequent consent searches
of DW’s room found a bloodstained jacket and tank
top, false eyelashes that had been removed, and the
ripped leather pants.

Appellant had departed Hill AFB but was still in
the local area. Appellant’s first sergeant at Luke AFB
called Appellant and ordered him to proceed to the vis-
itor center at Hill AFB. Appellant complied and was
apprehended by law enforcement when he arrived.
Appellant remained in pretrial confinement until his
court-martial.

At some point after DW went to her squadron and
before Appellant was apprehended, DW spoke with
Appellant and Appellant’s mother on a joint phone
call. Appellant and Appellant’s mother encouraged
DW to agree to a story that DW received her facial
bruises from a supposed altercation she had with a
woman at the bar the prior night. When a security
forces investigator interviewed Appellant shortly af-
ter his apprehension, Appellant provided a version of
this explanation.

In the meantime, DW had been taken to the on-
base medical clinic to have her injuries examined. The
physician’s assistant who examined DW referred her
to an off-base emergency room because DW reported a
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worsening headache during the examination. DW’s
examinations at the clinic and emergency room, as
well as photographs taken by OSI agents to document
injuries, disclosed bruising on her face, eyes, ears,
right arm, and thighs, as well as a concussion.

G. Appellant’s Convictions
Ultimately, Appellant was convicted of 13 offenses.

With respect to SM, Appellant was convicted of one
specification of communicating a threat to injure her
by hitting her in violation of Article 115, UCMdJ; one
specification of rape by penetrating her anus with his
penis by first rendering her unconscious by strangling
her in violation of Article 120, UCMdJ; and four speci-
fications of domestic violence by strangling her with
his hands, by biting her hand, by raising his hand as
if to strike her, and by striking her on the face with
his hand, in violation of Article 128b, UCMdJ. All of
these offenses occurred on or about 7 June 2022 at or
near Luke AFB.

With respect to AS, Appellant was convicted of one
specification of kidnapping in violation of Article 125,
UCMd, and one specification of assault consummated
by a battery by grabbing her on the arm and face with
his hands in violation of Article 128, UCMSJ. These of-
fenses occurred on or about 21 June 2021 at or near
Osan AB.

With respect to DW, Appellant was convicted of
one specification of sexual assault by penetrating her
anus with his penis in March 2022 at or near Osan
AB, and one specification of sexual assault on divers
occasions by penetrating her vulva with his penis
without consent between on or about March 2021 and
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on or about March 2022 at Osan AB, both in violation
of Article 120, UCMJ; two specifications of domestic
violence by destroying a pair of pants in front of DW
with the intent to intimidate her and by striking her
in the face with his hand, both in December 2022 at or
near Hill AFB, in violation of Article 128b, UCMJ; and
one specification of obstructing justice by providing
false information to law enforcement about how DW

sustained injuries to her face, in December 2022 at or
near Hill AFB, in violation of Article 131b, UCM.J.

I1. DISCUSSION
A. Legal and Factual Sufficiency
1. Law

We review issues of legal and factual sufficiency de
novo. United States v. Washington, 57 M.J. 394, 399
(C.A.A.F. 2002) (citation omitted). “Our assessment of
legal and factual sufficiency is limited to the evidence
produced at trial.” United States v. Rodela, 82 M.d.
521, 525 (A.F. Ct. Crim. App. 2021) (citation omitted).

“The test for legal sufficiency is whether, after
viewing the evidence in the light most favorable to the
prosecution, any rational trier of fact could have found
the essential elements of the crime beyond a reasona-
ble doubt.” United States v. Robinson, 77 M.J. 294,
297-98 (C.A.A.F. 2018) (citation omitted). “[T]he term
‘reasonable doubt’ does not mean that the evidence
must be free from any conflict . ...” United States v.
King, 78 M.J. 218, 221 (C.A.A.F. 2019) (citation omit-
ted). “[I]n resolving questions of legal sufficiency, we
are bound to draw every reasonable inference from the
evidence of record in favor of the prosecution.” United
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States v. Barner, 56 M.dJ. 131, 134 (C.A.A.F. 2001) (ci-
tations omitted). Thus, “[t]he standard for legal suffi-
ciency involves a very low threshold to sustain a con-
viction.” King, 78 M.J. at 221 (alteration in original)
(citation omitted).

We are neither required nor empowered to review
the factual sufficiency of the evidence unless an appel-
lant both (1) asserts an assignment of error and (2)
shows a specific deficiency in the proof. United States
v. Harvey, 85 M.J. 127, 130 (C.A.A.F. 2024). The cur-
rent version of Article 66(d)(1)(B), UCMdJ, FACTUAL
SUFFICIENCY REVIEW, states:

(1) In an appeal of a finding of guilty un-
der subsection (b), the Court may con-
sider whether the finding is correct in
fact upon a request of the accused if the
accused makes a specific showing of a de-
ficiency of proof.

(i1) After an accused has made a showing,
the Court may weigh the evidence and
determine controverted questions of fact
subject to—

(I) appropriate deference to the fact that
the trial court saw and heard the wit-
nesses and other evidence; and

(II) appropriate deference to findings of
fact entered into the record by the mili-
tary judge.

(111) If, as a result of the review conducted
under clause (i1), the Court is clearly con-
vinced that the finding of guilty was
against the weight of the evidence, the
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Court may dismiss, set aside, or modify
the finding, or affirm a lesser finding.

10 U.S.C. § 866(d)(1)(B), Manual for Courts-Martial,
United States (2024 ed.) (2024 MCM).

“[TThe requirement of ‘appropriate deference’ when
a [Court of Criminal Appeals (CCA)] ‘weigh[s] the ev-
idence and determine[s] controverted questions of
fact’. .. depend[s] on the nature of the evidence at 1s-
sue.” Harvey, 85 M.dJ. at 130 (third and fourth altera-
tions in original). It is within this court’s discretion to
determine what level of deference is appropriate. Id.
at 131.

“[TThe quantum of proof necessary to sustain a
finding of guilty during a factual sufficiency review is
proof beyond a reasonable doubt, the same as the
quantum of proof necessary to find an accused guilty
at trial.” Id. at 131 (internal quotation marks omit-
ted). For this court “to be ‘clearly convinced that the
finding of guilty was against the weight of the evi-
dence,” two requirements must be met.” Id. at 132.
First, we must decide that evidence, as we weigh 1it,
“does not prove that the appellant is guilty beyond a
reasonable doubt.” Id. Second, we “must be clearly
convinced of the correctness of this decision.” Id.

The elements and applicable defenses for the con-
victions Appellant challenges on appeal are addressed
in the respective sections of the Analysis, infra.

2. Analysis

The court-martial found Appellant guilty of a total
of five charges and 13 specifications. Appellant chal-
lenges the findings of guilty as to three charges and
eight specifications on the grounds of insufficiency of
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the evidence. We address Appellant’s arguments in
turn.

a. Charge II, Specification 3 — Rape of
SM by Rendering her Unconscious

In order to convict Appellant of rape as alleged in
Specification 3 of Charge II, the Government was re-
quired to prove: (1) Appellant committed a sexual act
upon SM by penetrating SM’s anus with his penis; and
(2) Appellant did so by first rendering her unconscious
by strangling her with his hands. See 10 U.S.C.
§ 920(a)(4); Manual for Courts-Martial, United States
(2019 ed.) (MCM), pt. IV, 4 60.b.(1)(d). “Sexual act”
means “the penetration, however slight, of the penis
into the wvulva or anus or mouth.” 10 U.S.C.
§ 920(2)(1)(A). The Government introduced evidence
as to both elements. SM’s testimony that she felt pain
and fluid leaking from her anus after she fled Appel-
lant’s dormitory room, medical evidence of injury to
SM’s anus, DNA evidence from anal swabs, and all of
the surrounding circumstances indicate Appellant
penetrated SM’s anus with his penis. In addition, be-
fore any such penetration occurred, SM testified Ap-
pellant strangled her with his hands until she was un-
conscious. SM’s testimony was supported by medical
evidence of strangulation.

Appellant does not challenge the evidence of pene-
tration. However, he contends the Government failed
to disprove beyond a reasonable doubt that the anal
penetration was consensual. He presents several ar-
guments in support of this contention, and we find Ap-
pellant has made a sufficiently “specific showing of a
deficiency of proof” to enable this court to review the
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factual sufficiency of the findings. See 10 U.S.C.
§ 866(d)(1)(B)(1); Harvey, 85 M.dJ. at 130.

First, Appellant points to SM’s testimony where
she acknowledged that when asked during an OSI in-
terview whether the anal sex was consensual, she re-
sponded, “I want to say, yes,” but she was not sure be-
cause she was intoxicated and had a “spotty memory.”
Appellant suggests SM may have experienced an alco-
hol-induced fragmentary blackout, and simply could
not remember engaging in consensual anal inter-
course. We are not persuaded. SM provided clear tes-
timony that Appellant strangled her until she was un-
conscious. Her next memory was of Appellant shaking
her and yelling at her to “wake up.” She described her
panicked and distraught reaction to having been
strangled unconscious, and Appellant’s violence and
threats in response. In Appellant’s bathroom she took
photos of her injuries and sent text messages and her
location to SrA OA because she was afraid Appellant
might kill her. Her testimony accounts for events from
the point Appellant shook her awake until she fled
from his dormitory room. At trial, the Government in-
troduced witness testimony, the text messages, photo-
graphs, a medical report, and police body camera
video and audio documenting SM’s injuries and evi-
dent distress following the incident. The evidence does
not suggest a reasonable possibility that Appellant
and SM engaged in consensual anal sex that SM
simply could not recall due to a fragmentary blackout.

SM evidently had conflicting feelings after the in-
cident, and at points she indicated she felt some re-
sponsibility for what occurred because she had told
Appellant he could “do anything [he] wanted” before
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he strangled her. However, we are not clearly con-
vinced SM’s comment during her OSI interview raises
a reasonable doubt sufficient to overcome the evidence
that Appellant penetrated her anus with his penis by
first strangling her with his hands until she was un-
conscious.

Next, Appellant cites the evidence of Dr. PT, a doc-
tor of nursing practice who testified as a defense ex-
pert witness in forensics. Dr. PT testified about the ef-
fects of strangulation. She stated that if the subject’s
blood flow to the brain is cut off, the person will begin
to experience unconsciousness in about five to ten sec-
onds. If the strangulation continues, at 14 or 15 sec-
onds the subject can experience a seizure and loss of
bladder control; at 30 seconds, loss of bowel control;
and at 60 seconds, death. However, if the pressure is
released, an unconscious person can regain conscious-
ness within one or two seconds. Appellant contends
that, given Dr. PT’s testimony, it is unlikely that SM
remained unconscious throughout the anal inter-
course, and there is a real possibility the penetration
was consensual.

Again, we are not clearly convinced this evidence
raises a reasonable doubt regarding the elements the
Government was required to prove. A fair reading of
Dr. PT’s direct testimony is that she was describing
the effects of a complete, rather than partial, interrup-
tion of blood flow to the brain. Moreover, on cross-ex-
amination, Dr. PT acknowledged inter alia that a
strangling victim could be unconscious for a minute or
more without suffering permanent effects; that once
the subject regained consciousness it “may take them
a minute to refocus” and become aware of their sur-
roundings; that a period of unconsciousness could be
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extended by loosening and then reapplying pressure
on the subject’s neck; and that it was possible for
someone to be raped while they were unconscious due
to strangulation. Considering the evidence as a whole,
we remain persuaded Appellant strangled SM until
she was unconscious, and he accomplished the anal
penetration by first rendering her unconscious.

Finally, Appellant attacks the reliability of SM’s
testimony in general, describing her as a “singularly
unreliable witness.” Appellant notes SM admitted ly-
ing to OSI when they first questioned her, going as far
as to specifically deny Appellant assaulted her. Appel-
lant further cites SM’s testimony admitting that at an
earlier motions hearing in this case, she had testified
her interactions with Appellant ended after 7 June
2022, which was not true. SM denied that this had
been an intentional lie because it was what she be-
lieved based on her memory at the time, but she
acknowledged the prior testimony was false. In addi-
tion, Appellant contends this court should afford no
deference to the court members’ assessment of SM’s
credibility because that assessment was tainted by
STC’s improper vouching during closing argument,
which we discuss further in section I1.B, infra.

As to this last point, as discussed below, we are not
persuaded the court members were materially influ-
enced by improper vouching for SM. We find the mem-
bers’ in-person assessment of the reliability of SM’s
testimony is entitled to significant deference. As to
SM’s reliability more generally, to be sure she was not
an ideal witness in that she admitted to lying to OSI
about Appellant, and she admitted to previously testi-
fying untruthfully. SM’s denying to OSI that Appel-
lant was responsible for her injuries was certainly not
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laudable, but explicable given her conflicting feelings
after the incident, her feeling of partial responsibility,
her initial desire to continue a relationship with Ap-
pellant notwithstanding his abuse, and the fact that
OSI approached SM despite her not wanting a law en-
forcement investigation at that time. We acknowledge
that providing false testimony, even if based on a mis-
taken belief at the time, certainly does not enhance a
witness’s credibility. Even so, we are not clearly con-
vinced these admissions by SM materially undermine
the Government’s compelling evidence that on or
about 7 June 2022, Appellant strangled SM into un-
consciousness and then penetrated her anus with his
penis.

Accordingly, we are not clearly convinced the find-
ing of guilty as to Specification 3 of Charge II involv-
ing SM is against the weight of the evidence, and we
do not find the conviction factually insufficient.

b. Charge II, Specification 2 — Sexual
Assault of DW10

In order to convict Appellant of sexual assault, a
lesser included offense of the offense of rape charged
in Specification 2 of Charge II, the Government was
required to prove: (1) Appellant committed a sexual
act upon DW by penetrating her anus with his penis;
and (2) Appellant did so without DW’s consent. See 10
U.S.C. § 920(b)(2)(A); MCM, pt. IV, § 60.b.(2)(d); see
also 10 U.S.C. § 920(g)(1)(A) (defining “sexual act” su-
pra). DW testified that in March 2022, on the morning

10 Appellant challenges this finding pursuant to Grostefon, 12
M.J. at 435.
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of the day Appellant departed Korea, they were hav-
ing vaginal sexual intercourse in DW’s room. How-
ever, DW was crying uncontrollably because Appel-
lant was upset with her, which made Appellant angry.
They stopped having sex and DW moved away from
the bed. DW told Appellant she was upset because Ap-
pellant was angry at her, which “didn’t make [her] feel
good.” Appellant told DW to “shut up” and “let [him]
finish.” He then grabbed DW, bent her over the bed,
and penetrated her anus with his penis as she contin-
ued to cry.

Appellant does not contest that DW’s testimony, if
true, 1s factually sufficient to sustain this conviction
for sexual assault. Instead, he contends DW’s testi-
mony is insufficiently reliable for multiple reasons.
First, Appellant cites an admitted false statement by
DW with regard to a different incident.!! Appellant
also argues DW’s allegations from Korea are “stale,”
such that there was “no prospect of obtaining any
physical evidence to either corroborate or refute her
allegations,” and no evidence of any statements she
made concerning Appellant’s misconduct at the time.
Appellant cites DW’s testimony that at the time she
did not consider Appellant’s conduct criminal and sug-
gests “the OSI agents altered her understanding of the
acts or that she changed her narrative concerning the
acts to please the OSI agents.” Appellant notes that
when OSI first contacted DW in July 2022 as part of

11 Specifically, on cross-examination DW admitted she provided
a memorandum to her chain of command after the 21 June 2021
incident between AS and Appellant that included false infor-
mation. DW testified she did so in order to protect Appellant and
downplay the seriousness of his conduct.
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their investigation of the SM incident, DW described
him as a “good boyfriend” and did not report any of his
misconduct from Korea. Finally, Appellant notes DW
voluntarily reestablished an intimate relationship
with Appellant after they left Korea, in spite of the al-
leged abuse and being geographically separated.12

We find Appellant has made a sufficiently “specific
showing of a deficiency of proof” to enable this court to
review the factual sufficiency of the findings. See 10
U.S.C. § 866(d)(1)(B)(1); Harvey, 85 M.J. at 130. How-
ever, we do not find Appellant’s arguments persua-
sive.

The testimony of a single witness may be sufficient
to meet the Government’s burden of proof “so long as
the members find that the witness’s testimony is rele-
vant and is sufficiently credible.” United States v. Ro-
driguez-Rivera, 63 M.J. 372, 383 (C.A.A.F. 2006) (cita-
tions omitted). Evidently the court members found
DW’s testimony sufficiently credible as to this offense,
and so do we. Moreover, DW’s testimony provides a
cogent general explanation for the discrepancies Ap-
pellant cites. DW explained that throughout their
time together in Korea, and even through the final in-
cident in December 2022, DW loved Appellant and felt

12 Similar to his argument at section I1.A.2.a, supra, Appellant
contends this court should afford no deference to the court mem-
bers’ assessment of DW’s credibility due to STC’s improper
vouching during closing argument. See section II.B, infra. Simi-
lar to our conclusion above, we are not persuaded the court mem-
bers were materially influenced by improper vouching for DW,
and we find the court members’ assessment of DW’s live testi-
mony is worthy of significant deference.
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a desire to protect him and continue their relation-
ship. DW also explained that she never had a long-
term romantic relationship with a man prior to Appel-
lant, and she considered their relationship “normal”
in spite of his aggression toward her.

Accordingly, we are not clearly convinced the find-
ing of guilty as to Specification 2 of Charge II involv-
ing DW is against the weight of the evidence, and we
do not find the conviction factually insufficient.

c. Charge II, Specification 4 — Sexual
Assault of DW13

In order to convict Appellant of sexual assault as
alleged in Specification 4 of Charge II, the Govern-
ment was required to prove: (1) Appellant committed
a sexual act upon DW by penetrating her vulva with
his penis on divers occasions; and (2) Appellant did so
without DW’s consent. See 10 U.S.C. § 920(b)(2)(A);
MCM, pt. IV, 9§ 60.b.(2)(d); see also 10 U.S.C.
§ 920(g)(1)(A) (defining “sexual act” supra).

The term “consent” means a freely given
agreement to the conduct at issue by a
competent person. An expression of lack
of consent through words or conduct
means there is no consent. Lack of verbal
or physical resistance does not constitute
consent. . .. A current or previous dating
or social or sexual relationship by itself
. . . does not constitute consent.

10 U.S.C. § 920(g)()(A).

13 Appellant challenges this finding pursuant to Grostefon, 12
M.J. at 435.
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DW testified that on multiple occasions while she
and Appellant were stationed at Osan AB, Appellant
would enter her room late at night while she pre-
tended to be asleep. Without attempting to wake her,
Appellant penetrated her vagina with his penis while
DW continued to feign sleep. On one occasion, DW
“flinched” and Appellant temporarily stopped moving
as if to “mak[e] sure that [DW was] not awake.” Ap-
pellant later told DW he had sex with her while she
was asleep, and it was something he liked to do.

As with Specification 2 of Charge II, Appellant
does not contest DW’s testimony, if true, is sufficient
to sustain the conviction. Appellant did not attempt to
obtain DW’s consent on these occasions, and her lack
of verbal or physical resistance—other than by pre-
tending to be asleep—was not consent. Instead, he re-
lies on the same arguments that DW is an insuffi-
ciently reliable witness to prove his guilt beyond a rea-
sonable doubt. For the reasons stated in section
I1.A.2.b, supra, we are not clearly convinced the find-
ing of guilty as to Specification 4 of Charge II is
against the weight of the evidence, and we do not find
the conviction factually insufficient.

d. Charge V, Specification 4 — Domestic
Violence against SM by Biting her
Hand

In order to convict Appellant of domestic violence
as alleged in Specification 4 of Charge V, the Govern-
ment was required to prove: (1) Appellant committed
a violent offense against SM, to wit: assault consum-
mated by a battery by biting her hand; and (2) at the
time, SM was an intimate partner of Appellant. See 10
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U.S.C. § 928b(1); 2024 MCM, pt. IV, § 78a.b.(1).14 In
order to establish Appellant committed an assault
consummated by a battery, the Government was re-
quired to prove: (1) Appellant did bodily harm to SM
by biting her hand; (2) the bodily harm was done un-
lawfully; and (3) the bodily harm was done with force
or violence. See 10 U.S.C. § 928(a); 2019 MCM, pt. IV,
9 77.b.(2). “Intimate partner” includes, inter alia, “a
person with whom one has been in a social relation-
ship of a romantic or intimate nature.” 2024 MCM, pt.
IV, 9 78c.(3). “Bodily harm” means “an offensive
touching of another, however slight.” 2019 MCM, pt.
IV, § 77.c.(1)(a). “[A]s a general matter, consent ‘can
convert what might otherwise be offensive touching
into nonoffensive touching ....” United States v.
Johnson, 54 M.J. 67, 69 (C.A.A.F. 2000) (quoting
United States v. Greaves, 40 M.J. 432, 433 (C.M.A.
1994)).

“[I]t 1s a defense to an offense that the accused
held, as a result of ignorance or mistake, an incorrect
belief of the true circumstances such that, if the cir-
cumstances were as the accused believed them, the ac-
cused would not be guilty of the offense.” Rule for
Courts-Martial (R.C.M.) 916(G)(1). If the mistake goes

14 After the issuance of the 2019 Manual for Courts-Martial, but
before the date of Appellant’s Article 128b, UCMJ, offenses (7
June 2022), the President signed an executive order on 31 Janu-
ary 2022 which amended certain provisions of the Manual for
Courts-Martial, to include a new paragraph 78a of the Uniform
Code of Military Justice—Article 128b, UCMdJ, Domestic Vio-
lence—outlining, inter alia, the elements of the offense and max-
imum punishments to be imposed. See Exec. Order No. 14,062, 3
C.F.R. 4763 (31 Jan. 2022). Therefore, we refer to the 2024 MCM
when addressing this offense.
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to an element requiring general intent, it “must have
existed in the mind of the accused and must have been
reasonable under all the circumstances.” Id. Once
raised, the Government bears the burden to prove be-
yond a reasonable doubt that the defense does not ex-
ist. R.C.M. 916(b)(1); see United States v. McDonald,
78 M.J. 376, 379 (C.A.A.F. 2019).

When SM was alone in Appellant’s bathroom after
he forced her to shower on the night of 7 June 2022,
she took a photograph of a bite-shaped bruise on her
left hand. The nurse who conducted SM’s sexual as-
sault examination the following day noted the “pat-
terned” bruise on her hand with discernible “teeth
marks” in it. The nurse recorded in her report that SM
told her, “When [Appellant] had one hand on my neck
he took my hand and bit it,” and again, “he bit my
hand.” At trial, SM testified she could not remember
Appellant biting her hand while she was awake. The
military judge provided the court members a mistake
of fact instruction with regard to Specification 4 of
Charge V.

Appellant does not contest that he bit SM’s hand.
Instead, he contends the Government failed to dis-
prove beyond a reasonable doubt that SM either con-
sented to the bite, or Appellant had an honest and rea-
sonable mistake of fact that she consented to the bite.
He describes the circumstances under which Appel-
lant bit SM as “murky.” Appellant cites SM’s testi-
mony that, as Appellant told SM that he enjoyed
“rough sex,” SM told him he “could do anything [he]
wanted.” Although SM testified she had no memory of
Appellant biting her while she was awake, he cites
SM’s reported statement during the sexual assault ex-
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amination that Appellant bit her while he was stran-
gling her with one hand. He also cites SM’s statement
to law enforcement that she had a “spotty” memory of
the night because she was “intoxicated.” Appellant
contends the bite could have occurred with consent at
an early stage during consensual “rough sex,” “before
any arguable withdrawal of consent,” or if without
consent, it was objectively reasonable for Appellant to
believe SM consented to being bitten.

We are not clearly convinced the finding of guilty
1s against the weight of the evidence. We find the Gov-
ernment introduced sufficient evidence to prove be-
yond a reasonable doubt SM did not consent to Appel-
lant biting her hand so hard it caused a large bruise
and individual tooth marks that were discernible
hours later, or that Appellant reasonably mistakenly
believed SM consented to such a bite. Appellant and
SM had no history of such consensual behavior. With
respect to actual consent, SM testified to her under-
standing that consensual “rough sex” might include
“light slapping” or “hair pulling.” SM testified that af-
ter she told Appellant he could do what he wanted, he
put his hand on her throat in a manner that made it
difficult for SM to breathe and was, in fact, not con-
sensual. She told him to “please stop,” and in response
Appellant intensified the strangling until she lost con-
sciousness. After she awoke, panicked and crying,
there was no consensual activity.

As Appellant notes, SM testified she stated during
an OSI interview she was unsure if the anal sex was
consensual because she “was intoxicated and had
spotty memory.” However, her testimony indicates the
only significant period of time for which she lacked
memory was the period of unknown duration from
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when Appellant strangled her into unconsciousness
until he yelled and shook her awake. Her testimony
otherwise generally accounts for the events of that
night. The evidence does not suggest SM was so intox-
icated that she experienced alcohol-induced fragmen-
tary memory blackouts, as Appellant suggests. In ad-
dition to her generally coherent testimony regarding
periods while she was conscious, she sent SrA OA text
messages from Appellant’s bathroom that were artic-
ulate and correctly spelled; she successfully drove her-
self to SrA OA’s house, a journey of 30 or 35 minutes;
and the police body camera recordings depict her as
very distressed, but alert and not otherwise signifi-
cantly impaired. Accordingly, we find Appellant’s sug-
gestion that the biting occurred consensually during
an alcohol-induced blackout unpersuasive.

In addition, we are not clearly convinced the state-
ment in the medical report that Appellant bit SM’s
hand “[w]hen he had one hand on her neck” raises a
reasonable doubt as to consent or reasonable mistake
of fact. Although SM told the nurse examiner certain
sexual activities—prior to the strangling—had been
consensual, she photographed the bite mark and re-
ported the bite as part of the nonconsensual abuse Ap-
pellant inflicted. Assuming for purposes of analysis
Appellant subjectively believed SM consented to the
bite—as DW testified Appellant had bitten her on
multiple occasions during their relationship—we are
not clearly convinced the evidence raises a reasonable
doubt as to the objective reasonableness of such a hard
bite on an intimate partner with whom he had no prior
history of such behavior.

Accordingly, we find the conviction as to Specifica-
tion 4 of Charge V factually sufficient.
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e. Charge V Specification 2 — Domestic
Violence against SM by Strangling
her with his Handsl15

In order to convict Appellant of domestic violence
as alleged in Specification 2 of Charge V, the Govern-
ment was required to prove: (1) Appellant assaulted
SM, an intimate parter; (2) Appellant did so by stran-
gulation; and (3) the strangulation was done with un-
lawful force or violence. See 10 U.S.C. § 928b(5); 2024
MCM, pt. IV, 9 78a.b.(6). “Strangulation” means
“[iIntentionally, knowingly, or recklessly impeding the
normal breathing or circulation of the blood of a per-
son by applying pressure on the throat or neck, re-
gardless of whether that conduct results in any visible
injury or whether there is any intent to kill or pro-
tractedly injure the victim.” 2024 MCM, pt. IV,
q 78a.c.(5) (adopting the definition of “strangulation”
from 2024 MCM, pt. IV, § 77.c.(5)(c)(ii1)). Otherwise
offensive touching may be non-offensive when done
with consent. See Johnson, 54 M.J. at 69 (citation
omitted).

Appellant does not contest that he strangled SM on
the night of 7 June 2022. However, he contends the
finding of guilty is factually insufficient because the
Government failed to disprove beyond a reasonable
doubt that either SM consented to the strangling, or
that Appellant had a reasonable mistake of fact that
SM consented. We find Appellant has made a suffi-
ciently “specific showing of a deficiency of proof” to en-
able this court to review the factual sufficiency of the
finding. See 10 U.S.C. § 866(d)(1)(B)(1); Harvey, 85

15 Appellant challenges this finding pursuant to Grostefon, 12
M.J. at 435.
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M.J. at 130. However, we are not persuaded by Appel-
lant’s arguments.

First, Appellant argues SM’s testimony “offered
two mutually exclusive accounts of the strangulation
incident.” On direct examination, as described in the
Background section supra, SM testified that Appel-
lant began strangling her some period of time after the
consensual sex concluded, after Appellant unexpect-
edly slapped her and he brought up his interest in
“rough sex.” On cross-examination, SM agreed that
during her sexual assault examination she told the
nurse, as quoted by trial defense counsel, “We were
having sex. At first, it was consensual, only vaginal,”
followed by, “As you were having vaginal sex, he put
his hands on my throat, and it was hard to breathe.”
However, we do not find this discrepancy materially
undermines SM’s testimony. Trial defense counsel
was clearly referring to the report of the sexual as-
sault examination, which was admitted into evidence
as a prosecution exhibit. The report actually quotes
SM as having said, in pertinent part:

[W]e where [sic] having sex. At first it
was consensual, only vaginal. He put his
hands on my throat and it was hard for
me to breath[e], I told him to stop. He
said oh you want me to keep doing it and
then he put two hands on my throat and
was squeezing hard, I passed out and I
woke up to him shaking me and scream-
ing at me to wake up. He got mad that I
passed out and was crying he was slap-
ping me and pulling my hair. When 1
woke up my rectum hurts and he took my
arm and forced me to shower.... He
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ejaculated in my rectum, I had semen
coming from my rectum and he made me
wash 1t in the shower.

This account is far more condensed than SM’s direct
testimony, but we do not find it meaningfully incon-
sistent with her testimony. The recorded statement is
ambiguous as to whether the strangling occurred dur-
ing the vaginal intercourse, or at some point thereaf-
ter. The general effect of the statement is not that SM
engaged in consensual intercourse with Appellant
that included consensual strangling, but to distin-
guish between the initial (vaginal) intercourse, that
was consensual, and the later nonconsensual anal in-
tercourse, which occurred after Appellant strangled
SM into unconsciousness despite SM telling him to
stop.

Appellant additionally cites SM’s testimony that
she told Appellant he “could do anything [he] wanted”
before he began strangling her, testimony from Dr. PT
describing how some couples engage in consensual as-
phyxiation for sexual gratification, and DW’s testi-
mony that she consented to Appellant putting his
hands on her neck during sexual intercourse. Appel-
lant contends this evidence supports a conclusion that
either SM consented to the strangulation, or that Ap-
pellant had a subjectively honest and objectively rea-
sonable mistake of fact that she consented. However,
considering the evidence as a whole, for the reasons
stated in section II.A.2.a, supra, we are not clearly
convinced the finding of guilty is against the weight of
the evidence. Among other considerations, we find sig-
nificant SM’s testimony and prior consistent state-
ments that Appellant refused to stop strangling her
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when she told him to, her panicked reaction and dis-
traught condition after the incident, and documented
evidence of her injuries, including bruises on her neck
and burst blood vessels on her neck and face and in
her eye.

Accordingly, we find Appellant’s conviction as to
Specification 2 of Charge V factually sufficient.

f. Charge I and its Specification -
Wrongfully Communicating a
Threat to SM

In order to convict Appellant of communicating a
threat as alleged in the Specification of Charge I, the
Government was required to prove that: (1) Appellant
communicated certain language expressing a present
determination to injure SM, presently or in the future,
to wit: “If you do not stop crying, I will hit you,” or
words to that effect; (2) the communication was made
known to SM or to a third person; and (3) the commu-
nication was wrongful. See 10 U.S.C. § 915; MCM, pt.
IV, § 53.b.(1). “The communication must be one that a
reasonable person would understand as expressing a
present determination or intent to wrongfully injure
the person, property, or reputation of another person,
presently or in the future.” MCM, pt. IV, 9 53.c.(1).
“The wrongfulness of the communication relates to
the accused’s subjective intent. For purposes of this
paragraph, the mental state requirement is satisfied
if the accused transmitted the communication for the
purpose of issuing a threat or with the knowledge that
the communication will be viewed as a threat.” MCM,
pt. IV, 9§ 53.c.(2).
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Appellant contends the finding of guilty as to
wrongfully communicating a threat is factually insuf-
ficient because the Government did not introduce evi-
dence Appellant said the words alleged in the specifi-
cation.16 Appellant has made a sufficiently “specific
showing of a deficiency of proof” to enable this court to
review the factual sufficiency of the finding. See 10
U.S.C. § 866(d)(1)(B)(1); Harvey, 85 M.J. at 130. How-
ever, we find the evidence does support the conviction.

Appellant is correct that the Government did not
introduce evidence that matched the specific words
quoted in the specification. The court members re-
ceived two versions of the verbal threats Appellant
stated to SM when she could not stop crying after
awakening from unconsciousness. First, SM testified
that as she sat on the floor crying, Appellant “start[ed]
hitting [her| on the left side of [her] face many times
and he’s telling [her] to stop crying.” Trial counsel
then asked SM if Appellant said “what will happen if
[she] do[es]n’t stop crying.” SM testified, “[Appellant]
said that if I don’t stop crying, something along the
lines of, like, I'll find out what happens.” SM testified
that when she did not stop crying, Appellant grabbed
her hair and hit her head against the wall “about
twice,” before hitting her “a few more times on the left
side of [her] face” with his hands. In addition, the Gov-
ernment introduced the report of SM’s sexual assault
medical examination as a prosecution exhibit. In that
report, the nurse recorded SM as stating, inter alia,
“[Appellant] was hitting [her] in the face and pulling
[her] hair. [Her] nose started bleeding and [her] throat

16 Appellant does not contest elements (2) or (3) of the offense.
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hurt[ ]. He said if [SM] cried one more time there
would be problems for [her].”

The court members found Appellant guilty of the
specification as charged, to include the “If you do not
stop crying, I will hit you,” or words to that effect” lan-
guage, without exceptions or substitutions. Appellant
notes that a Court of Criminal Appeals “cannot except
or substitute ‘language [in] a specification in such a
way that creates a broader or different offense than
the offense charged at trial.” United States v. Patter-
son, No. ACM 40426, 2024 CCA LEXIS 399, at *45
(A.F. Ct. Crim. App. 27 Sep. 2024) (unpub. op.), affd,
86 M.J. 24 (C.A.A.F. 2025) (alteration in original)
(quoting United States v. English, 79 M.J. 116, 121
(C.A.AF. 2019)). Therefore, the sufficiency of the evi-
dence turns on whether the words attributed to Appel-
lant that were introduced in evidence are “words to
th[e] effect” of the charged quoted language.

Unsurprisingly, the parties disagree on this point.
Appellant argues “[t]he words ‘you’ll find out what
happens’ and ‘there will be problems for you” are ma-
terially different from ‘T will hit you.” While the first
two suggest the possibility of negative repercussions,
neither expresses a current conditional intent to in-
flict violence.” The Government makes two arguments
in response. First, the Government argues Appellant
misrepresents the issue, which according to the Gov-
ernment is actually an issue of “variance” rather than
factual sufficiency. In the alternative, the Govern-
ment argues that if the issue is evaluated as a matter
of factual sufficiency, the statements SM attributes to
Appellant were, under the circumstances, to the same
effect as a threat to hit her if she did not stop crying.
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We find it unnecessary to address the Govern-
ment’s argument with respect to “variance.” Simply
put, sufficiency of the evidence and variance are dis-
tinct issues. See generally United States v. Lubasky,
68 M.J. 260, 264-65 (C.A.A.F. 2010) (having found
certain convictions legally insufficient, declining to
analyze whether the insufficient findings might nev-
ertheless be upheld under a variance analysis where
the factfinder did not make findings by exceptions or
substitutions). Appellant alleges insufficiency of the
evidence; the question before us is whether the evi-
dence sufficiently supports the finding. Appellant has
made a sufficiently specific showing regarding a defi-
ciency of proof for us to analyze his factual insuffi-
ciency argument. However, we are not clearly con-
vinced the finding is against the weight of the evi-
dence.

We agree with the Government’s alternative argu-
ment that, under the circumstances, Appellant telling
SM that if she did not stop crying she would “find out
what happens” or “there w[ould] be problems for [her]”
was to the same effect as threatening to hit her. Ac-
cording to SM’s testimony, Appellant had already
started hitting her in the face as he told her to stop
crying. Under the circumstances, Appellant’s threat
that she would “find out what happens” or that she
would have “problems” would reasonably be under-
stood as a threat of continued physical abuse, to in-
clude “hitting.” Indeed, according to SM’s testimony
this proved to be the case, as Appellant continued to
hit her face when she did not stop crying. Accordingly,
we do not find this conviction factually insufficient.
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B. STC’s Argument on Findings
1. Additional Background

STC’s closing argument on findings included the
following statements. Appellant takes issue with the
italicized portions of the argument. In order to place
these comments in the proper context, we quote rele-
vant adjacent portions of the argument.

This is not a case like he said, she said.
This 1s not a situation where . .. people
get drunk, something happened, they
wake up the next morning, and some-
body looks back and says, you know
what, whatever happened then, 1
wouldn’t have consented to that if I was
sober, so maybe that wasn’t consensual.
That’s not what this is about. This is not
a situation when you look at the facts
and evidence that we have in this court
and we look at and say, you know, rea-
sonable people could disagree of whether
any of these three ladies wanted, con-
sented to what was happening to them.

[Y]ou have been presented with a moun-
tain of evidence, in-court sworn testi-
mony from all three victims, testimony
from a multitude of other witnesses. You
have documentary, photographic, video-
graphic, audio, medical, DNA forensic
evidence; and when you look at this evi-
dence, it all has one common thread. It
has one simple and terrible explanation,
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[Appellant]. He got intoxicated, he in-
stilled fear, and he dominated three
young women. Now, in some cases, you
may only have the testimony of the two
people who are in the room; or if the two
people in the room are the only people
who know what happened, you might
only have the testimony of one. In this
case, you don’t have to just rely on the
testimony of the one person — the one vic-
tim in the room because you have a lot
more. In many cases, you might not have
evidence of them reporting right away,
evidence of pictures taken, of reports
made, or statements made exactly imme-
diately after it happened. But in this
case, we do. There is undeniable evidence
in this case, evidence that the defense
cannot deny that has not been refuted in
this case, and we’ll go through it one at a
time.

STC proceeded to discuss the evidence related to
the offenses against SM before turning to AS:

What about [AS]? Nothing refuted what
[AS] said on the stand. She took the
stand, swore an oath to tell the truth,
and she told you she was walking doing
laundry. The accused made his way into
her room. She walked in voluntarily with
him. There’s no evidence that he grabbed
her and yanked her in there. That’s not
required. But what happened is they
went into the room; and once in there,
the door shut, alcohol on his breath, he
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grabs her and shoves her in the corner
and shakes her saying “Where is [DW]?”
When she tries to leave, he blocks her.
He won’t let her leave. He calls her a liar
that she doesn’t know where [DW] is, a
liar that she has to go do laundry. He
doesn’t let her leave for five to ten
minutes. He puts his hand on her chest
and says “Are you scared?” This is unde-
niable. This has not been refuted. There
1s nothing contradicting [AS’s] testimony.

We're going to talk about consent with
[DW] too because rape has something
called a lesser included offense of sexual
assault. And what that means is, as the
military judge told you, if you find that
even though he penetrated her vulva and
her anus, then maybe the force that he
used wasn’t sufficient to overcome her
will. It wasn’t sufficient to qualify as un-
lawful force like we talked about. Our po-
sition is that it did. I believe the evidence
shows that. But if you find that what he
did to her wasn’t unlawful force, you can
still find that he sexually assaulted her,
which is a lesser included offense of the
rape charge. And what that means is he
penetrated her vulva and penetrated her
anus, and he did i1t without her consent.
And consent means a freely given agree-
ment to the conduct at issue by a compe-
tent person, and we know she didn’t
freely give agreement to the sex. In fact,
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we know that she actively told him “No, I
don’t want to have sex with you,” and he
did it anyway.

Now for the ripping of the pants. The el-
ements are that [Appellant] destroyed
non-military property, meaning personal
property, by willfully and wrongfully rip-
ping a pair of [DW’s] black pants in front
of her. ... [Alnd he did so to intimidate
her, his intimate partner.... Now,
there’s other elements that go along with
that because in order to charge domestic
violence in this case, we have to charge
kind of a sub-crime that gets looped into
that. So there are other elements that
are in your instructions and the judge
told you about. So those elements are: It
requires the pants belonging to [DW],
they have to be of some value, and they
need to be destroyed; and being de-
stroyed means that they must be suffi-
ciently injured to be useless for their in-
tended purpose. I think that is what he
did. That’s what he did to her pants as
he stared at her and then threatened to
kill her.

[SM] forgot about spending time with
[Appellant after 7 June 2022].... She
did testify in an earlier hearing that she
didn’t remember spending that time with
him. When she said that, she believed



79a

that to be the truth. And do you know
how we know that? The way we know
that is because those text messages that
she reviewed that you heard the defense
counsel gave to her so she could look over
these things, all these messages that are
out there, those messages she gave to
OSI. We heard from Agent [PM]. The
messages that they got from [SM], she
chose to give those to them. She chose to
say, hey, here are all the messages I got
with — I had with [Appellant]. Do you
think if she was trying to hide that fact
and lie that she would have just volun-
tarily given to OSI all of those messages
spending time with [Appellant]? She
wouldn’t have. Those messages that re-
freshed her memory and she realized, oh,
goodness, when she reviewed it a few
days before trial, she realized that wasn’t
true what I had said to the judge the last
time. So she came in here and she told the
truth. She looked at those messages that
she had voluntarily given to OSI, not try-
ing to hide anything, and she said, yes, |
was mistaken before. This is what actu-
ally happened. She wasn’t trying to hide
the ball. She was honestly mistaken. . ..

The theory of [AS] lying. The only thing
that came out about this, I suppose, is
that she didn’t tell Security Forces right
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there while he was present with her.[17]
I mean, do you think maybe she didn’t
want Security Forces to know — or she
didn’t want [Appellant] to know right
there that she was ratting on him about
what he had just done to her? Now, she
told them later, but not right then while
he was there with her. That’s, I suppose,
about it. I don’t know any other explana-
tion of why she would have been lying.
She had no other motive to lie. She’s do-
ing her own thing. She’s not friends with
[DW] anymore. There is no reason for her
to come in here and testify about this
other than it being true.

[S]light changes in memory — even as
[DW] here, she didn’t remember telling
[OSI about the March 2022 incident on
the day Appellant left Korea] until she
looked at the transcript [of the OSI inter-
view]. So don’t let yourself be persuaded
that she must be lying simply because
there are some things that happened be-
fore or she may have said before that she
doesn’t remember now. That means she
1s a human being. She sat here and took

17 AS testified that after Appellant followed her out of her dormi-
tory room, she walked to another area of the dormitory where she
encountered on-duty security forces members. AS did not imme-
diately report to them what Appellant had done.
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an oath and was as honest as she possibly
could be with all of us.

These statements were spread within an argument
that lasted approximately 80 minutes and spanned
approximately 33 pages of transcript. Trial defense
counsel did not object to any of the statements Appel-
lant cites on appeal as error. Over the course of the
court-martial, the military judge instructed the court
members multiple times, to include shortly before and
during STC’s closing argument, that the burden to
prove guilt beyond a reasonable doubt lay with the
Government, and it never shifted to the Defense to
prove innocence or disprove an element. The military
judge also instructed the members that Appellant had
“an absolute right to remain silent,” they were not to
draw any adverse inference from the fact Appellant
did not testify, and they must disregard the fact Ap-
pellant did not testify.

2. Law

“We review prosecutorial misconduct and im-
proper argument de novo and where . . . no objection
1s made, we review for plain error.” United States v.
Voorhees, 79 M.J. 5, 9 (C.A.A.F. 2019) (citing United
States v. Andrews, 77 M.J. 393, 398 (C.A.A.F. 2018)).
“Plain error has occurred when (1) there was an error,
(2) the error was clear or obvious, and (3) the error
caused material prejudice to a substantial right of the
accused.” United States v. Matti, _ M.J. __, No. 25-
0148, 2026 CAAF LEXIS 189, at *9 (C.A.A.F. 17 Feb.
2026) (citing Voorhees, 79 M.dJ. at 9). The appellant
bears the burden to demonstrate plain error. United
States v. Knapp, 73 M.dJ. 33, 36 (C.A.A.F. 2014) (cita-
tion omitted).
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“[T]rial counsel may ‘argue the evidence of record,
as well as all reasonable inferences fairly derived from
such evidence.” United States v. Halpin, 71 M.J. 4717,
479 (C.A.A.F. 2013) (quoting United States v. Baer, 53
M.d. 235, 237 (C.A.A.F. 2000)). “A prosecutorial com-
ment must be examined in light of its context within
the entire court-martial.” United States v. Carter, 61
M.d. 30, 33 (C.A.A.F. 2005) (citation omitted). “[I]t is
permissible for trial counsel to comment on the de-
fense’s failure to refute government evidence or to
support its own claims.” United States v. Paige, 67
M.J. 442, 448 (C.A.A.F. 2009) (citations omitted).
“[T]The Government is permitted to make ‘a fair re-
sponse’ to claims made by the defense,” even when
constitutional rights are at stake. United States v. Gil-
ley, 56 M.J. 113, 120 (C.A.A.F. 2001) (citations omit-
ted).

“The Due Process Clause of the Fifth Amendment
to the Constitution[!8] requires the Government to
prove a defendant’s guilt beyond a reasonable doubt.”
United States v. Czekala, 42 M.J. 168, 170 (C.A.A.F.
1995) (citing In re Winship, 397 U.S. 358, 363—64
(1970)). For trial counsel to suggest the accused has
any burden to produce evidence demonstrating his in-
nocence is “an error of constitutional dimension.”
United States v. Mason, 59 M.J. 416, 424 (C.A.A.F.
2004) (citation omitted). “[I]t 1s black letter law that a
trial counsel may not comment directly, indirectly, or
by innuendo, on the fact that an accused did not testify
in his defense.” Carter, 61 M.dJ. at 33 (quoting United
States v. Mobley, 31 M.J. 273, 279 (C.M.A. 1990)).
“Trial counsel may not argue that the prosecution’s

18 U.S. CONST. amend. V.
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evidence is unrebutted if the only rebuttal could come
from the accused.” Id. (quoting Manual for Courts-
Martial, United States (2002 ed.), R.C.M. 919(b), Dis-
cussion).

“Argument may include comment about the testi-
mony, conduct, motives, interests, and biases of wit-
nesses to the extent supported by the evidence.”
Matti, 2026 CAAF LEXIS 189, at *10 (quoting R.C.M.
919, Discussion). However, “improper vouching occurs
when the trial counsel ‘places the prestige of the
[Glovernment behind a witness through personal as-
surances of the witness’s veracity.” United States v.
Fletcher, 62 M.J. 175, 180 (quoting United States v.
Necoechea, 986 F.2d 1273, 1276 (9th Cir. 1993)). “Bol-
stering” occurs when trial counsel attempts to improp-
erly enhance his or her own credibility. See Voorhees,
79 M.J. at 11.

“[T]rial counsel is also prohibited from injecting
into argument irrelevant matters, such as personal
opinions and facts not in evidence,” with the exception
of “contemporary history or matters of common
knowledge within the community.” United States v.
Schroder, 65 M.J. 49, 58 (C.A.A.F. 2007) (citing
Fletcher, 62 M.J. at 180); United States v. Kropf, 39
M.d. 107, 108 (C.M.A. 1994)) (additional citation omit-
ted). Prohibited personal opinions include “expressing
a ‘personal belief or opinion as to the truth or falsity
of any testimony or evidence.” Matti, 2026 CAAF
LEXIS 189, at *15 (quoting Fletcher, 62 M.J. at 179)
(additional citation omitted).

“When a trial counsel makes an improper argu-
ment during findings, ‘re-versal is warranted only
when the trial counsel’s comments taken as a whole
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were so damaging that we cannot be confident that the
members convicted the appellant on the basis of the
evidence alone.” United States v. Norwood, 81 M.d.
12, 19 (C.A.A.F. 2021) (quoting Andrews, 77 M.J. at
401-02). In general, appellate courts “weigh three fac-
tors to determine whether trial counsel’s improper ar-
guments were prejudicial: ‘(1) the severity of the mis-
conduct, (2) the measures adopted to cure the miscon-
duct, and (3) the weight of the evidence supporting the
conviction.” Andrews, 77 M.J. at 402 (quoting
Fletcher, 62 M.dJ. at 184). Where an error is of consti-
tutional dimensions, an appellate court may not af-
firm the result unless the error was harmless beyond
a reasonable doubt. Mason, 59 M.J. at 424. This
“standard is met where a court is confident that there
was no reasonable possibility that the error might
have contributed to the conviction.” United States v.
Prasad, 80 M.J. 23, 29 (C.A.A.F. 2020) (citations omit-
ted).

“[T]he lack of a defense objection is ‘some measure
of the minimal impact of a prosecutor’s improper com-
ment.” Gilley, 56 M.J. at 123 (quoting United States
v. Carpenter, 51 M.J. 393, 397 (C.A.A.F. 1999)). Court
members are presumed to follow a military judge’s in-
structions absent evidence to the contrary. United
States v. Taylor, 53 M.J. 195, 198 (C.A.A.F. 2000) (ci-
tations omitted).

3. Analysis

Appellant contends STC’s closing argument was
improper in three general respects: improper com-
mentary on Appellant’s failure to testify; improper
vouching for witnesses; and improper references to
what STC knew or believed. Because trial defense
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counsel did not object, we review for plain error. Voor-
hees, 79 M.J. at 9. We address each type of error Ap-
pellant asserts in turn below.

a. Commentary on Appellant’s Failure
to Testify

i) STC’s Comments at the Beginning of
the Argument

First, Appellant cites STC’s statements at the out-
set of the argument that “This is not a case like he
said, she said,” followed shortly thereafter by, “[I|n
some cases, you may only have the testimony of the
two people who are in the room; or if the two people in
the room are the only people who know what hap-
pened, you might only have the testimony of one.” Ap-
pellant contends STC was clearly drawing attention
to the fact that the victims SM, AS, and DW testified,
and Appellant did not. However, viewing these state-
ments in context, we find no “clear or obvious” error.
Knapp, 73 M.J. at 36 (citation omitted).

With respect to the “he said, she said” comment, in
context, STC was not contrasting the victims’ testi-
mony with Appellant’s failure to testify. Instead, STC
was attempting to make the point this was not a case
of consensual sexual activity that one of the partici-
pants subsequently regretted. With respect to the
“people who are in the room” comment, in context,
again STC was not highlighting the fact Appellant did
not testify. Instead, he was making the point that—at
least with respect to SM and DW—the Government
offered much more evidence than simply the testi-
mony of the victims, to include “testimony from a mul-
titude of other witnesses|[,] ... documentary, photo-
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graphic, videographic, audio, medical, [and] DNA fo-
rensic evidence . . ..” Accordingly, we find no relief is
warranted as to these statements.

As to STC’s initial reference to “undeniable evi-
dence in this case, evidence that the defense cannot
deny that has not been refuted,” Appellant now con-
tends!9 these statements run afoul of the admonition
by the United States Court of Appeals for the Armed
Forces (CAAF) in Carter that trial counsel “may not
argue that the prosecution’s evidence is unrebutted if
the only rebuttal could come from the accused.” 61
M.dJ. at 33 (citation omitted). This statement by STC
comes at the end of the same paragraph quoted above
describing the multiple types of evidence in this case.
The preface to this statement was STC telling the
members, “In many cases, you might not have evi-
dence of them reporting right away, evidence of pic-
tures taken, of reports made, or statements made ex-
actly immediately after it happened. But in this case,
we do.” Again, here the STC was not contrasting the
victims’ in-court testimony describing the offenses
themselves with Appellant’s failure to testify, where
Appellant was the only other person present. Rather,
STC was again highlighting the existence of the addi-
tional evidence that enhanced the credibility of the
victims’ testimony. Moreover, “[t]he absence of objec-
tion tends to indicate that the defense did not regard
the prosecutor’s argument as egregiously improper
and 1s a persuasive inducement to an appellate court

19 Appellant’s initial assignments of error brief did not allege this
quoted language was improper. Appellant argued this language
as improper in his subsequent suggestion for reconsideration en
banc.
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to evaluate the prosecutor’s argument in the same
light as the defense probably considered it at the
trial.” Matti, 2026 CAAF LEXIS 189, at *19 (quoting
United States v. Wood, 40 C.M.R. 3, 5 (C.M.A. 1969)).
In context, we are not persuaded it was clear or obvi-
ous that STC was improperly shifting the burden of
proof. See id.

However, assuming arguendo this comment by
STC was clearly or obviously erroneous, we find no
reasonable possibility this statement contributed to
the convictions. See Prasad, 80 M.J. at 29. As de-
scribed above, STC’s argument on findings was rela-
tively lengthy and detailed. The sentence in question
was a brief comment in a paragraph focused on the
existence of various types of corroborating evidence,
rather than contrasting the victims’ testimony with
Appellant’s silence. Accordingly, we find the severity
of the error is low. Moreover, the military judge’s in-
struction that the members must disregard that Ap-
pellant did not testify, and in particular his repeated
instructions that the burden of proof lay exclusively
with the Government, provide additional insurance
the court members did not misapply STC’s state-
ments. Having considered the Fletcher factors set
forth in Andrews, 77 M.J. at 402, as well as the ab-
sence of objection and the argument as a whole, we do
not find these comments warrant relief. See Norwood,
81 M.J. at 19 (citation omitted).

ii) STC’s Comments about AS’s Testi-
mony

Next, and more troublesome, are STC’s later com-
ments to the effect that AS’s testimony in particular
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was “undeniable,” “unrefuted,” and that “nothing con-
tradict[ed]” it. Appellant contends these arguments
are also improper under Carter, 61 M.dJ. at 33 (citation
omitted). As to these statements, we agree. These
comments are, in form, similar to STC’s comments
about undeniable and unrefuted corroborating evi-
dence analyzed above, but the context is significantly
different. The only substantial evidence that Appel-
lant assaulted and kidnapped AS on or about 21 June
2021 was the testimony of AS. Appellant was the only
other person present. STC made these comments
while delivering a summary of AS’s testimony, and
twice emphasized that nothing refuted AS’s testi-
mony. In context, whether intentional or not, STC’s
argument that AS’s account was “undeniable” because
it was unrefuted and uncontradicted drew the mem-
bers’ attention to, and exploited, the fact that Appel-
lant did not testify. Accordingly, we find a clear and
obvious error under Carter.

The Government argues these comments were not
plainly erroneous but a fair response to comments
trial defense counsel made in the Defense’s opening
statement. See Gilley, 56 M.J. at 120. The Govern-
ment cites with emphasis the following from the De-
fense’s opening statement:

Now, the [G]Jovernment talked a little bit
about this [AS] situation. The situation
this one night where it’s charged in the
specification as kidnapping. Now, this
was a drunk, dumb [A]irman looking for
his girlfriend that night. Look at the de-
tails. Look at your understanding. Look
at the common sense and the way of the
world. He is looking for his girlfriend. He
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was drunk. He was acting dumb. But the
specification on the charge sheet 1s kid-
napping. I'm not going to go into any
more details. You're going to hear the tes-
timony from the individuals. You're go-
ing to hear kind of what happened that
night.

The Government contends trial defense counsel’s ref-
erence to “hear[ing] the testimony from the individu-
als” was in effect a promise that Appellant himself
would testify, and STC’s findings argument regarding
AS’s testimony was a fair response. We disagree. The
statement the Government cites is a far cry from a
promise that Appellant will testify, much less that he
would contradict AS’s testimony. The reference to
“testimony from the individuals” can be easily under-
stood as a reference to hearing testimony from AS and
DW, both of whom provided some testimony about
that night (although DW did not witness the actual
charged offenses), or to hearing testimony from wit-
nesses in general over the course of the court-martial.
Moreover, the gist of the quoted language is not that
AS’s account would be untrue or disproved, but that
the Government was exaggerating the criminality of a
“drunk, dumb Airman” who was only looking for his
girlfriend.

We cannot conclude the error was harmless beyond
a reasonable doubt. See Mason, 59 M.J. at 424. Alt-
hough the military judge advised the court members
that Appellant had an absolute right not to testify,
and that the Defense had no burden of proof, we are
not convinced the court members would have under-
stood these general instructions required them to dis-
regard STC’s improper but unchallenged argument
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that AS’s testimony must be believed because it was
unrefuted and uncontradicted. Moreover, although
the improper comments may not have been “a center-
piece of the closing argument,” as they were in Carter,
61 M.J. at 34, constitutional errors may be fatal as to
particular findings even if they are not pervasive
across an entire argument. AS’s testimony was the
only substantial evidence with regard to the 21 June
2021 offenses. Appellant’s conviction on these offenses
depended on the court members finding her account
credible beyond a reasonable doubt. STC’s comments
shored up what was arguably the greatest weakness
with AS’s testimony—that it was not corroborated by
any other witnesses or physical evidence. Accordingly,
we conclude we must set aside the findings of guilty
as to Charge III and its Specification and Charge IV
and its Specification, and reassess the sentence.

b. References to STC’s Knowledge or Be-
lief

Appellant cites four instances in the portions of the
argument quoted above where STC used personal pro-
nouns, stating “I believe,” “we know” (twice), and “I
think.” Appellant characterizes these statements as
STC improperly expressing personal opinions about
the evidence. Trial counsel are generally prohibited
from injecting their personal opinions into argument,
and the use of first-person pronouns to comment on
evidence can be a dangerous practice. See Schroder,
65 M.dJ. at 58 (citation omitted) (stating trial counsel
are prohibited from “injecting” personal opinions);
Fletcher, 62 M.J. at 180 (citation omitted) (“Improper
vouching can include the use of personal pronouns in
connection with assertions that a witness was correct
or to be believed.”). In context, we find STC was not
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using these phrases to invite the court members to
rely on his personal opinion, but to summarize the
state of the evidence. Although the form of these state-
ments might have been objectionable, in context we
question whether they amounted to clear or obvious
error.

Nevertheless, in light of the CAAF’s recent reiter-
ation in Matti that trial counsel “cannot express opin-
ions about the evidence,” 2026 CAAF LEXIS 189, at
*16, we will assume for purposes of analysis these
first-person comments were clearly and obviously er-
roneous. However, we conclude they did not unfairly
prejudice Appellant. We find the severity of the error
very low. In each case, we find STC was essentially
commenting on the state of the evidence rather than
relying on the prestige or authority of the Government
or prosecutor to influence the court members. Moreo-
ver, these were fleeting comments in a lengthy closing
argument that primarily focused on the evidence in
the case. Accordingly, having considered the Fletcher
factors set forth in Andrews, 77 M.J. at 402, as well as
the absence of objection and the argument as a whole,
we do not find these comments so damaging as to war-
rant relief. See Norwood, 81 M.dJ. at 19 (citation omit-
ted).

c. Vouching for Witnesses

Appellant cites three instances from the portions
of the argument quoted above in which he asserts STC
vouched for the credibility of each of the alleged vic-
tims. With respect to SM, Appellant cites STC’s state-
ment that SM “came in here and she told the truth.”
With respect to DW, Appellant cites STC’s statement
that DW “sat here and took an oath and was as honest
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as she possibly could be with all of us.” “[I[Jmproper
vouching occurs when the trial counsel ‘places the
prestige of the [GJovernment behind a witness
through personal assurances of the witness’s verac-
ity.” Fletcher, 62 M.d. at 180 (citation omitted). Read
in 1solation, or in other contexts, these statements
could be read to imply trial counsel sought to influence
the court members by offering personal assurance
that the witnesses were truthful. However, reviewing
for plain error, in context it is far from clear that is
what STC did in these instances. In context, it appears
STC was inviting the court members to conclude from
the evidence that the witnesses were credible. See Hal-
pin, 71 M.J. at 479 (citation omitted) (trial counsel
may argue “all reasonable inferences fairly derived”
from the evidence).

With respect to SM, STC was not addressing the
truthfulness of her testimony as a whole. STC was
specifically addressing SM’s admission that she recog-
nized after the fact that she had mistakenly made
false statements during a motions hearing. The
“truth” STC was specifically referring to was SM’s ad-
mission during her trial testimony that she had previ-
ously made the false statement and that she had in
fact continued to meet and communicate with Appel-
lant for a period of time after the 7 June 2022 incident.
Thus, STC was commenting on the fact that SM
acknowledged and corrected her prior incorrect testi-
mony, which SM testified to and was a matter of evi-
dence.

Similarly, with respect to DW, STC was not offer-
ing a blanket indorsement of the reliability of her tes-
timony. Instead, STC was addressing DW’s admission
that she had forgotten part of an interview she had
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with OSI. STC’s evident point was that the fact that a
witness testifies inaccurately based on a faulty
memory does not mean the witness is dishonest.

Nevertheless, although we doubt STC offered per-
sonal assurances of truthfulness, given the potentially
problematic form of STC’s argument in these in-
stances we will assume arguendo Appellant has met
his burden to demonstrate clear or obvious error. Even
so, we do not find Appellant was prejudiced by any
such error. We again find the severity of the error to
be very low. These were brief comments imbedded in
arguments focused on particular points of evidence.
Moreover, Appellant identifies very few such com-
ments in a lengthy argument generally focused on the
evidence. Having again considered the Fletcher fac-
tors, the absence of objection, and the argument as a
whole, we do not find the assumed errors “so damag-
ing that we cannot be confident that the members con-
victed” Appellant, as to the offenses involving SM and
DW, “on the basis of the evidence alone.” Norwood, 81
M.dJ. at 19 (citation omitted).

C. Post-Trial Delay
1. Additional Background

The court-martial sentenced Appellant on 28 Octo-
ber 2023. The convening authority issued his decision
on action on 4 December 2023, and the military judge
entered the judgment on 29 December 2023. The court
reporter completed certification of the transcript on 13
February 2024, and certified the record of trial as com-
plete on the same day. The record of trial was mailed
to Appellant on 26 April 2024.
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This court received the record on 3 May 2024. Ap-
pellant subsequently filed nine motions for enlarge-
ment of time in which to file his assignments of error,
which this court granted over the Government’s oppo-
sition. On 28 March 2025, Appellant filed a motion to
remand the record for correction because a portion of
the audio recordings of the proceedings were missing.
On 3 April 2025, the Government conceded the omis-
sions and agreed that remand was appropriate in or-
der to correct the record. On 7 April 2025, this court
remanded the record for correction.

The record was re-docketed with this court on 18
June 2025 with a certificate of correction signed by the
military judge. The certificate explained the record
was corrected by, inter alia, attaching a portion of the
missing audio recording of the court proceedings.
However, the certificate explained that despite “ex-
haustive search efforts” a portion of missing audio re-
cording could not be located, specifically the audio of
certain closed pretrial motion hearings. However, cer-
tified written transcripts of these hearings are in-
cluded in the record.

After re-docketing, Appellant requested and was
granted one additional enlargement of time before fil-
ing his assignments of error on 18 August 2025. The
Government filed its answer on 17 September 2025,
and Appellant filed his reply brief on 24 September
2025.

This court issued its original opinion in this case
on 24 February 2026. See United States v. Kindred,
No. ACM 40607 (f rev), 2026 CCA LEXIS 87 (A.F. Ct.
Crim. App. 24 Feb. 2026) (unpub. op.) (now vacated).
On 16 April 2026, in response to a defense request for
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reconsideration en banc, this court decided to recon-
sider its opinion. The court received additional filings
from the Government and Appellant, filed with the
court’s permission, on 7 and 12 May 2026, respec-
tively.

At no point did Appellant demand in writing
speedy post-trial or appellate review. The record ini-
tially consisted of nine volumes, including nearly
1,200 pages of transcript and numerous sealed docu-
ments.20

2. Law

“[Clonvicted servicemembers have a due process
right to timely review and appeal of courts-martial
convictions.” United States v. Moreno, 63 M.J. 129,
135 (C.A.A.F. 2006) (citations omitted). In Moreno, the
CAAF established a presumption of facially unreason-
able delay “where the action of the convening author-
ity is not taken within 120 days of the completion of
trial,” “where the record of trial is not docketed by the
[CCA] within thirty days of the convening authority’s
action,” or “where appellate review is not completed
and a decision is not rendered within eighteen months
of docketing the case before the [CCA].” 63 M.dJ. at 142.
In United States v. Livak, this court adapted the
Moreno standard for cases referred to trial on or after
1 January 2019 and established an aggregated 150-
day standard for facially unreasonable delay from sen-
tencing to docketing with the CCA. 80 M.J. 631, 633
(A.F. Ct. Crim. App. 2020).

Where there is a facially unreasonable delay, we
examine the four factors set forth in Barker v. Wingo,

20 Appellate filings have increased the record to ten volumes.
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407 U.S. 514, 530 (1972): “(1) the length of the delay;
(2) the reasons for the delay; (3) the appellant’s asser-
tion of the right to timely review and appeal; and (4)
prejudice [to the appellant].” Moreno, 63 M.J. at 135
(citations omitted). The CAAF identified three types
of cognizable prejudice for purposes of the right to
timely post-trial review: (1) oppressive incarceration;
(2) “particularized” anxiety or concern “that is distin-
guishable from the normal anxiety experienced by
prisoners awaiting an appellate decision;” and (3) im-
pairment of the appellant’s grounds for appeal or abil-
1ty to present a defense at a rehearing. Id. at 138—40
(citations omitted). Where there is no qualifying prej-
udice from the delay, there is no due process violation
unless the delay is so egregious as to “adversely affect
the public’s perception of the fairness and integrity of
the military justice system.” United States v. Toohey,
63 M.dJ. 353, 362 (C.A.A.F. 2006).

Independent of an appellant’s due process rights,
the CCAs have authority to “provide appropriate relief
if [an appellant] demonstrates error or excessive delay
in the processing of the court-martial after the judg-
ment was entered ....” 10 U.S.C. § 866(d)(2); see
United States v. Valentin-Andino, 85 M.J. 361, 367
(C.A.AF. 2025).

We review de novo an appellant’s entitlement to
relief for post-trial delay. Livak, 80 M.d. at 633 (citing
Moreno, 63 M.J. at 135).

3. Analysis

Appellant contends he is entitled to relief for un-
reasonable post-trial delay. Appellant notes this court
originally docketed the record 188 days after sentenc-
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ing, which exceeds the Moreno/Livak standard for fa-
cially unreasonable delay by 38 days. However, Appel-
lant contends the pre-docketing delay for purposes of
Moreno and Livak was actually much longer. Appel-
lant asserts a “record of trial that does not include a
substantially verbatim recording of the court-martial
proceedings is incomplete,” citing United States v.
Valentin-Andino, 83 M.J. 537, 5639 (A.F. Ct. Crim.
App. 2023). Appellant argues that because the record
initially lacked any audio recordings from the arraign-
ment on 25 April 2023 or the pretrial motions hear-
ings on 6 July 2023, until the record was re-docketed
with a certificate of correction, “no record of trial was
docketed” for purposes of Moreno and Livak until re-
docketing on 18 June 2025. Accordingly, Appellant ar-
gues, the period between sentencing and docketing
was actually 599 days. Appellant contends this court
should award a day-for-day credit for the delay ex-
ceeding the 150-day Moreno/Livak standard, amount-
ing to 449 days, for a due process violation. Alterna-
tively, Appellant contends this court should award re-
lLief for excessive post-trial delay pursuant to Article
66(d)(2), UCMJ, 10 U.S.C. § 866(d)(2), even in the ab-
sence of a due process violation.

In response, the Government contends the initial
docketing of the record on 3 May 2024 was “docketing”
for purposes of Moreno and Livak. Therefore, the Gov-
ernment contends the relevant period was 188 days,
or 38 days beyond the standard for a presumptively
reasonable delay. The Government cites United States
v. Donley, No. ACM 40350 (f rev), 2024 CCA LEXIS
228, at *36 (A.F. Ct. Crim. App. 11 Jun. 2024) (unpub.
op.), and United States v. Gammage, No. ACM S32731
(f rev), 2023 CCA LEXIS 528, at *5-6 (A.F. Ct. Crim.
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App. 15 Dec. 2023) (unpub. op.), where this court re-
jected arguments similar to Appellant’s. In Donley,
this court noted the appellant failed to “direct our at-
tention to any ruling by the CAAF or this court hold-
ing that a subsequent remand by the CCA to correct
one or more errors in the record effectively extends or
reopens the period under consideration for facially un-
reasonable delay until the corrected record is re-dock-
eted . ...” Donley, unpub. op. at *36. We agree with
the Government and our prior opinions in this respect.
The record was docketed with this court on 3 May
2024, 188 days after sentencing.

However, this conclusion raises another question.
If 3 May 2024 is the relevant docketing date for pur-
poses of the sentencing-to-docketing delay, is it also
the relevant docketing date for the 18-month standard
for presumptively unreasonable post-docketing appel-
late delay? Approximately 22 months have elapsed be-
tween then and the issuance of this court’s original
opinion, and over 24 months taking into account our
reconsideration, potentially constituting a separate
facially unreasonable delay under Moreno. Alterna-
tively, are the 18 months measured only from the most
recent docketing by the CCA? Does it depend on the
circumstances, such as whether an appellant re-
quested the remand by motion or in an assignment of
error, or whether the court ordered it sua sponte? Nei-
ther party directly addresses this point, and we find
little definitive guidance in our precedent. However,
as we acknowledged in Donley, “neither the CAAF nor
this court has held that the specific time standards in
Moreno are the exclusive means by which an appel-
lant may demonstrate a facially unreasonable delay
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for due process purposes.” Unpub. op. at *36-37 (cit-
ing United States v. Greer, No. ACM 39806 (f rev),
2022 CCA LEXIS 411, at *15 (A.F. Ct. Crim. App. 18
Jul. 2022) (unpub. op.)). Therefore, depending on the
circumstances, a facially unreasonable delay might
exist for purposes of an appellant’s constitutional due
process rights even if the specific Moreno timelines are
not exceeded. In the circumstances of this case, we
find it prudent to assume, without deciding, for pur-
poses of our analysis that the time elapsed between
initial docketing and issuance of this opinion consti-
tutes a facially unreasonable delay.

Therefore, we have assessed whether Appellant is
entitled to relief for either the pre-docketing delay or
the post-docketing delay. Significantly as to both peri-
ods of delay, Appellant does not allege cognizable prej-
udice from any period of delay, and we perceive none.
Accordingly, no due process violation exists unless the
delay is so egregious it adversely affects public percep-
tion of the fairness and integrity of the military justice
system. Toohey, 63 M.J. at 362.

We find the pre-docketing delay was not so egre-
gious. Significantly, the record of trial was substan-
tial, including nine volumes, nearly 1,200 pages of
transcript, and numerous sealed documents. Assem-
bling the record required coordination among three
different court reporters. The record does raise ques-
tions about certain delays—for example, the reason
for the delay between certification of the record on 13
February 2024 and docketing with this court on 3 May
2024 1s unclear. However, on the whole, the delay is
not so egregious as to impugn the integrity of the mil-
1tary justice system.
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We also find the post-docketing delay did not
amount to a due process violation. Much of the delay
1s attributable to the ten enlargements of time Appel-
lant requested, and Appellant’s request for reconsid-
eration en banc. The length of this opinion attests to
the number and complexity of the offenses and issues
presented. Between them, the assignments of error,
answer, and reply briefs amount to over 200 pages. To
be sure, part of the delay is attributable to the incom-
pleteness of the record. Moreover, it is disappointing
that the record of trial was certified as complete when
the required audio recordings of the 25 April 2023 ar-
raignment and 6 July 2023 motion hearing were ab-
sent, and the recording of the closed portion of that
hearing evidently lost entirely. Nevertheless, viewing
the entirety of the circumstances, we do not find the
delay so egregious as to constitute a due process viola-
tion.

We have also considered whether to grant relief for
excessive post-trial delay pursuant to Article 66(d)(2),
UCMJd, independent of any due process violation. Hav-
ing carefully considered the post-trial processing as a
whole, we conclude such relief is not warranted.

D. Sentence Reassessment

Having set aside the findings of guilty as to
Charges III and IV and their specifications, alleging
kidnapping of AS and assault consummated by a bat-
tery of AS, respectively, we have considered whether
we can reliably reassess Appellant’s sentence in light
of the factors identified in United States v. Winckel-
mann, 73 M.dJ. 11, 15-16 (C.A.A.F. 2013). We find that
we can. In this case, each of the factors weighs in favor
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of reassessment: the penalty landscape has not dra-
matically changed; Appellant elected to be sentenced
by the military judge; the remaining offenses capture
the gravamen of the criminal misconduct; and the re-
maining offenses are of a type the judges on this court
are familiar with. See id. In addition, our task is
greatly simplified by the segmented sentencing as to
confinement the military judge applied. The military
judge imposed three months of confinement each for
the Specification of Charge III and the Specification of
Charge IV, to run concurrent with each other and con-
secutive to the convictions involving SM and DW. The
military judge sentenced Appellant to a total of 20
years of confinement for the offenses involving SM
and DW. We are confident the military judge would
have imposed the remaining elements of the sen-
tence—including forfeiture of all pay and allowances,
reduction to the grade of E-1, and the mandatory dis-
honorable discharge—even without Charges III and
IV and their specifications. Accordingly, we reassess
Appellant’s sentence to a dishonorable discharge, con-
finement for 20 years, forfeiture of all pay and allow-
ances, and reduction to the grade of E-1.

IT1I. CONCLUSION

The findings of guilty as to Charge III and its Spec-
ification and Charge IV and its Specification are SET
ASIDE. Charge III and its Specification and Charge
IV and its Specification are DISMISSED. We reas-
sess the sentence to a dishonorable discharge, confine-
ment for 20 years, forfeiture of all pay and allowances,
and reduction to the grade of E-1. The remaining find-
ings, as entered, are correct in law and fact. Article
66(d), UCMJ, 10 U.S.C. § 866(d) (2024 MCM). In ad-
dition, the sentence, as reassessed, is correct in law
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and fact, and no error materially prejudicial to the
substantial rights of Appellant occurred. Articles
59(a) and 66(d), UCMJ, 10 U.S.C. §§ 859(a), 866(d).
Accordingly, the remaining findings of guilty (Charge
I and its Specification; Charge II and its Specifications
2, 3, and 4; Charge V and its Specifications 2, 4, 5, 6,
8, and 9; and Charge VI and its Specification 2) and
the sentence, as reassessed, are AFFIRMED.

FOR THE COURT

CAROL K. JOYCE
Clerk of the Court
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Constitutional, Statutory, and Regulatory Pro-
visions Involved

1. The Due Process Clause of the Fifth Amendment
provides: “No person shall . . . be deprived of life, lib-
erty, or property, without due process of law.” U.S.
Const. amend. V.

2. The Jury Trial Clause of the Sixth Amendment pro-
vides: “In all criminal prosecutions, the accused shall
enjoy the right to a speedy and public trial, by an im-
partial jury of the state and district wherein the crime
shall have been committed . . . .” U.S. CONST. amend.
VI.

3. Article 16 of the Uniform Code of Military Justice
(UCMJ) provides:

§816. Art. 16. Courts-martial classi-
fied
(a) In General.-The three kinds of courts-

martial in each of the armed forces are
the following:

(1) General courts-martial, as de-
scribed in subsection (b).

(2) Special courts-martial, as de-
scribed in subsection (c).

(3) Summary courts-martial, as de-
scribed in subsection (d).

(b) General Courts-martial.-General
courts-martial are of the following three

types:
(1) A general court-martial consisting

of a military judge and eight mem-
bers, subject to sections 825(e)(3) and
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829 of this title (articles 25(e)(3) and
29).

(2) In a capital case, a general court-
martial consisting of a military judge
and the number of members deter-
mined under section 825a of this title
(article 25a), subject to sections
825(e)(3) and 829 of this title (articles
25(e)(3) and 29).

(3) A general court-martial consisting
of a military judge alone, if, before the
court 1s assembled, the accused,
knowing the identity of the military
judge and after consultation with de-
fense counsel, requests, orally on the
record or in writing, a court composed
of a military judge alone and the mil-
itary judge approves the request.

(¢ Special  Courts-martial.-Special
courts-martial are of the following two

types:

(1) A special court-martial consisting
of a military judge and four members,
subject to sections 825(e)(3) and 829
of this title (articles 25(e)(3) and 29).

(2) A special court-martial consisting
of a military judge alone-

(A) if the case 1s so referred, sub-
ject to section 819 of this title (ar-
ticle 19) and such limitations as
the President may prescribe by
regulation; or
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(B) if the case i1s referred under
paragraph (1) and, before the
court 1s assembled, the accused,
knowing the identity of the mili-
tary judge and after consultation
with defense counsel, requests,
orally on the record or in writing,
a court composed of a military
judge alone and the military judge
approves the request.

(d) Summary Court-martial.-A summary
court-martial consists of one commis-
sioned officer.

10 U.S.C. § 816.
4. Article 51(a) of the UCMJ provides:

(a) Voting by members of a general or
special court-martial on the findings and
on the sentence shall be by secret written
ballot. The junior member of the court
shall count the votes. The count shall be
checked by the president, who shall
forthwith announce the result of the bal-
lot to the members of the court.

10 U.S.C. § 851(a).
5. Article 52(a) of the UCMJ provides, in relevant part:

No person may be convicted of an offense
in a general or special court-martial,
other than . . . in a court-martial with
members under section 816 of [title 10,
U.S. Code] (article 16), by the concur-
rence of at least three-fourths of the
members present when the vote is taken.
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10 U.S.C. § 852(a).

6. Rule for Courts-Martial 501(a)(1)(A) is a presiden-
tially prescribed procedural rule for general and spe-
cial courts-martial. It provides:

(a) Composition of courts-martial.
(1) General courts-martial.

(A) Non-capital cases. In noncapi-
tal cases, a general court-martial
shall consist of:

(1) A military judge and eight
members;

(11) A military judge, eight
members, and any alternate
members authorized by the
convening authority;

(i11)) A military judge alone if
trial by a military judge is re-
quested and approved under
R.C.M. 903; or

(iv) A military judge and six or
seven members, but only if, af-
ter impanelment, the panels is
reduced below eight members
as a result of challenges or ex-
cusals.

Rule for Courts-Martial 501(a)(1)(A), Manual for
Courts-Martial, United States (2024 ed.).

7. Rule for Courts-Martial 921(c) is a presidentially
prescribed procedural rule for general and special
courts-martial. It provides, in relevant part:

(c) Voting.
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(1) Secret ballot. Voting on the find-
ings for each charge and specification
shall be by secret written ballot. All
members present shall vote.

(2) Numbers of votes required to con-
vict. A finding of guilty results only if
at least three-fourths of the members
present vote for a finding of guilty.

(3) Acquittal. If fewer than three-
fourths of the members present vote
for a finding of guilty, a finding of not
guilty has resulted as to the charge or
specification on which the vote was
taken.

Rule for Courts-Martial 921(c), Manual for Courts-
Martial, United States (2024 ed.).



